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[1]    Eeports   of    Cases    Argued    and  Determined    in  the    Courts  of  Ex- 
chequer AND  Exchequer  Chamber.     Michaelmas  Term,  5  Victoria. 

Hazlewood  v.  Back.  Exch.  of  Pleas.  Nov.  3,  1841. — Where  several  pleas  are 
pleaded,  and  one  of  them,  which  amounts  to  an  answer  to  the  whole  cause  of 
action,  is  found  foi'  the  fJefendant,  and  others  for  the  plaintiff,  the  latter  is 
entitled  to  the  costs  of  the  issues  found  for  him,  including  a  portion  of  the  briefs 
and  counsel's  fees. 

[S.  C.  1  Dowl.  (N.  S.)  94  ;  11  L.  J.  Ex.  89  ;  6  Jur.  107.] 

Whitehurst  had  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  the 
Master  should  not  review  his  taxation.  The  declaration  contained  one  count,  for 
removing  the  defendant's  son  from  the  plaintiff's  school  without  a  quarter's  notice. 
The  defendant  pleaded  the  general  issue,  and  two  special  pleas  of  justification.  A 
verdict  was  found  for  the  plaintiff  on  the  first  and  third  pleas,  and  for  the  defendant 
on  the  second,  which  was  an  answer  to  the  whole  cause  of  action. 

The  Master,  on  taxation,  allowed  the  plaintiff  one  half  of  his  counsel's  fees,  a 
consultation  fee  upon  the  first  issue,  a  portion  of  the  costs  of  drawing  and  copying 
the  briefs,  and  also  the  costs  of  subpoenaing  a  witness  to  prove  the  prospectus  of  the 
plaintiff"s  terms. 

Knowles  shewed  cause.  The  defendant  having  denied  [2]  the  contract  by  the 
general  issue,  and  that  plea  having  been  found  against  him,  the  Master  is  right  in 
allowing  the  plaintiff  the  costs  occasioned  by  that  issue.  In  Hart  v.  Cuthiish  (2  Dowl. 
P.  C.  456),  it  was  held,  that  if  a  defendant  pleads  the  general  issue,  and  several 
special  pleas,  and  the  jury  find  for  him  on  the  general  issue,  and  for  the  plaintiff  on  the 
special  pleas,  the  latter  is  entitled  to  the  costs  of  the  pleading.?,  and  witnesses  on  those 
pleas.  That  decision  was  recognized  in  Spenrcr  v.  Uamertoii{i  Ad.  &  Ell.  413  ;  6  Nev. 
&  M.  22),  where,  on  consideration,  the  Court  held,  that  where  several  pleas  are  pleaded, 
and  one  party  obtains  a  verdict  on  some  of  the  pleas,  entitling  him  to  the  general 
costs  of  the  cause,  he  is  liable  to  pay  the  opposite  party  on  the  issues  found  for  him, 
not  only  his  costs  of  the  pleadings,  but  also  his  costs  of  preparing  evidence  on  those 
issues  ;  and  that  the  law  has  not  been  altered  by  the  general  rule,  1  Reg.  Gen.  H.  T. 
2  Will.  4,  s.  74.  By  that  rule  it  is  ordered,  that  "  no  costs  shall  be  allowed  on  taxa- 
tion to  the  plaintiff',  upon  any  account  or  issues  upon  which  he  has  not  succeeded,  and 
the  costs  of  all  issues  found  for  the  defendant  shall  be  deducted  from  the  plaintift''s  costs." 
Othir  v.  Calvert  {\  Bing.  27.5  ;  8  Moore,  239)  is  relied  upon  by  the  other  side  ;  but  Parke, 
B.,  in  Hart  v.  Cutkish,  expresses  doubt  as  to  the  correctness  of  that  deci.sion.     Some 
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fliftieultv  ni.iv  ovist  in  the  appoitioiinieiit  of  the  costs,  but  the  principle  is  clear, 
that  the  nlaintirt- is  entitled  to  be  reimbursed  the  expense  to  which  he  has  been  put 
by  the  defendant's  pleading  an  unfounded  plea,  although  the  latter  may  be  entitled 
to  the  general  costs  of  the  cause.  ,  .     .^  .        .•.,  j  ^    ,.u 

Whitchurst,  in  support  of  the  rule.  Admitting  that  the  plaintiff  is  entitled  to  the 
costs  of  the  pleadings  and  evidence,  there  is  no  authority  to  shew  that  he  is  also 
entitled  to  a  portion  of  the  briefs.  Otiiir  v.  Calveii  decided,  that  where  costs  in  the 
pause  are  adjudged  to  the  defendant,  [3]  and  to  the  plaintiff  costs  on  the  issues  found 
for  him,  the  costs  of  the  issues  include  only  the  costs  of  the  pleadings.  It  is  true 
that  since  that  time  a  dillerent  practice  has  prevailed,  but  the  subject  has  never  been 
under  the  consideration  of  this  Court.  At  all  events,  the  Master  ought  not  to  have 
allowed  any  portion  of  the  counsel's  fees,  or  the  consultation  fee.  They  are  not  costs 
of  the  pleas  or  evidence,  within  the  rule  of  H.  T.,  4  Will.  4,  s.  7 ;  and  how  is  it 
practicable  to  apportion  part  of  a  fee  to  a  particular  plea  1 

Parke,  H.  We  think  the  Master  is  right  in  his  taxation,  and  that  the  rule  must 
be  discharged.  There  is  nothing  in  the  language  of  the  stat.  4  Ann.  c.  16,  s.  5,  to 
confine  the  costs  to  those  of  the  pleadings  only.  If  the  defendant,  by  his  pleading, 
occasions  the  necessity  of  larger  briefs  and  fees  to  counsel,  he  ought  to  pay  the 
expense  he  occasions  thereby. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 

JOKDEN  r.  Bkrwick.  Exch.  of  Pleas.  Nov.  3,  1841. — Where  an  action  was  brought 
for  a  sum  of  51.  12s.,  and  the  defendant  paid  into  Court  the  sum  of  41.  18s.  6d., 
which  the  plaintiff  took  out  in  full  satisfaction  of  his  demand,  and  entered  a 
nolle  prosequi  as  to  the  residue  : — Held,  that  the  acceptance  by  the  plaintitt'  of 
the  smaller  sum  was  not  of  itself  sufficient  evidence  that  no  more  was  due,  so  as 
to  entitle  the  defendant  to  enter  a  suggestion  under  a  Court  of  Requests  Act, 
giving  jurisdiction  over  debts  to  the  amount  of  £5.  The  form  of  the  plea  of 
payment  of  money  into  Court  does  not  preclude  a  defendant  from  applying  to 
enter  a  suggestion  to  deprive  the  plaintiff  of  costs. 

[S.  C.  1  Dowl.  (N.  S.)  102  ;  11  L.  J.  Ex.  1  ;  G  Jur.  152.] 

Hugh  Hill  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the 
defeiiflant  should  not  be  at  liberty  to  enter  a  suggestion  on  the  roll  to  deprive  the 
plaintiH  of  costs,  under  an  act  of  47  Geo.  3,  c.  78,  intituled,  "  An  act  for  the  more 
speedy  recovery  of  small  debts  in  the  sokes  of  Bolingbroke,  Horncastle,  and  other 
places  in  the  county  of  Lincoln."  The  action  was  in  debt  to  recover  the  sum  of 
51.  12s.  for  wages.  The  defendant  pleaded,  [4]  except  as  to  41.  18s.  6d.,  nunquam 
indebitiitus,  and  payment  into  Court  of  that  sum,  in  satisfaction  of  the  plaintiff's 
demand.  The  plaintiff,  by  his  replication,  accepted  in  full  satisfaction  the  sum  so 
paid  in,  and  entered  a  nolle  prosequi  as  to  the  residue. 

The  18th  section  of  the  act  enables  any  person,  having  any  debt  not  exceeding 
£5  due  to  him  from  a  person  inhabiting  within  the  places  mentioned,  to  summon  the 
debtor,  Sec.  By  the  40th  section  it  is  enacted,  "  that  if  any  action  or  suit  for  any 
debt  or  damages,  recoverable  by  virtue  of  this  act  in  the  said  Court  of  Requests,  shall 
be  commenced  in  any  other  Court  whatsoever,  or  elsewhere  than  in  the  said  Court  of 
Requests,  (other  than  and  except  in  the  Courts  Baron  for  holding  pleas  of  debt  within 
the  manor  and  soke  of  Bolingbroke  aforesaid,  belonging  to  his  Majesty  in  right  of  his 
duchy  of  Lancaster,  and  other  than  and  except  in  all  such  other  Courts  Baron,  for 
holding  pleas  of  debt  within  the  soke  of  Horncastle,  &c.  &c.,)  then  and  in  every  such 
case,  the  plaintiff  or  plaintiffs  in  such  action  or  suit  shall  not,  by  reason  of  a  verdict 
for  him,  her,  or  them,  or  otherwise,  have  or  be  entitled  to  any  costs  whatsoever." 
The  defendant  stated  in  his  affidavit,  that  at  and  since  the  commencement  of  the  suit, 
he  had  been  residing  within  the  jurisdiction  of  the  Court  of  Requests  ;  but  it  was 
not  stated  that  the  debt  in  question  was  less  than  the  sum  of  £5. 

Baines  shewed  cause.  1  here  is  a  material  difference  between  money  taken  out  of 
Court  in  full  satisfaction,  and  money  recovered  by  the  verdict  of  a  jury.  This  Court 
of  Requests  Act  applies  to  the  latter  case  only,  for  it  enacts,  that  the  plaintiff",  improperly 
bringing  his  action  in  another  Court,  shall  not,  "by  reason  of  a  verdict  for  him,  her, 
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or  them,  or  otherwise,"  be  entitled  to  any  costs.  Here  no  verdict  has  been  leoovcred, 
and  it  does  not  appear  that  more  is  not  due  than  the  sum  paid  into  Court.  The 
plain-[5]-tifl' is  entitled  to  tax  his  costs  by  virtue  of  the  rule  of  Court  of  Trinity  Term, 
1  Vict.,  which  directs,  that  he  shall  be  at  liberty  to  accept  the  sum  so  paid  into  Court, 
in  full  satisfaction  and  discharge  of  the  cause  of  action  in  which  it  has  been  paid  in  ; 
and  he  "shall  be  at  liberty  in  that  case  to  tax  his  costs  of  suit."  In  Torrant  v.  Murffaii 
(2  C.  M.  &  K.  252),  where  the  defendant  pleaded  payment  of  11.  ISs.  into  Court  in 
satisfaction  of  the  cause  of  action,  and  the  plaintifl  took  tlie  money  out  of  Court,  it 
was  held,  that  the  defendant  was  not  entitled  to  enter  a  suggestion  on  the  roll  to 
deprive  the  plaintiff"  of  costs,  on  the  gi'ound  that  the  action  was  brought  to  recover  a 
less  sum  than  40s.,  and  therefore  recoverable  in  the  county  court.  Heie  it  is  neither 
admitted  in  the  pleadings,  nor  does  it  appear  to  the  satisfaction  of  the  Court,  that  the 
action  was  brought  for  a  smaller  sum  than  £5.  It  would  be  a  great  hardship  if,  in  an 
action  for  fil.  Is.,  a  plaintiff'  could  not  accept  41.  IDs.  in  full  satisfaction,  without 
losing  his  costs.  If  that  were  so,  he  would  be  compelled  to  continue  the  action  for 
the  recovery  of  the  remaining  2s.  In  Daveij  v.  Beiiiim  (2  B.  &  C.  711  ;  4  D.  &  R.  186), 
on  the  construction  of  the  statute  43  Geo.  3,  c.  46,  s  3,  by  which  costs  are  to  be 
allowed  to  a  defendant  who  has  been  arrested  without  propable  cause,  it  was  held 
that  the  statute  does  not  extend  to  cases  where  the  defendant  pays  money  into  Court, 
and  the  plaintiff"  takes  it  out,  although  it  be  a  much  smaller  sum  than  that  for  which 
the  defendant  is  holden  to  bail. 

Hugh  Hill,  in  suppoit  of  the  rule.  The  case  of  Tarrant  v.  Morgan  is  not  applic- 
able, because  that  was  a  case  in  the  county  court,  where  no  suggestion  is  allowed  to 
be  made  on  the  roll,  the  proper  course  being  to  apply  to  the  Court  to  stay  the  pro- 
ceedings. Bernard  v.  Turner  (1  M.  &  W,  .580)  is  in  point.  It  was  there  "held  that 
the  Couit  of  Requests  Acts  are  not  [6]  affected  by  the  statute  under  which  the  rules 
relating  to  payment  of  money  into  Court  were  made,  which  do  not  alter  the  law  of 
payment,  but  merely  the  mode.  In  Jordan  v.  Stiorig  (5  M.  &  Sel.  196),  it  was  held 
that  a  plea  of  tender  did  not  preclude  the  defendant  from  entering  a  suggestion  on 
the  roll.  In  the  construction  of  the  43  Geo.  3,  c.  46,  the  word  "recover"  has  been 
held  to  mean,  recover  by  the  verdict  of  a  jury  ;  but  here,  the  language  of  the  Court 
of  Requests  act  is  more  ample,  namely,  that  a  party  recovering  less  than  £5  shall  not 
be  entitled  to  costs,  by  reason  of  a  verdict,  "  or  otherwise."  Baildon  v.  Fitter  (3  B. 
&  Aid.  210),  Graham  v.  Bromie  (2  Cr.  &  J.  327),  Drew  v.  Coles  (ibid.  505),  are  in 
point.  In  ascertaining  the  amount  of  the  debt,  affidavits  ought  not  to  be  regarded  ; 
the  inconvenience  would  be  great,  if  the  Court  were  to  depend  upon  affidavits  ;  the 
record  alone  should  be  looked  at  to  see  what  is  due.  A  nolle  prosequi  is  a  confession 
that  the  plaintiff"  cannot  recover  bej'ond  the  amount  paid  into  Court.  The  plaintiff" 
ma3%  if  he  pleases,  demur  to  or  traverse  the  suggestion.  Barneij  v.  Tubl)  (2  H.  Bl.  354), 
Jordan  v.  Strong.  [Parke,  B.  The  Courts  are  not  in  the  habit  of  ordering  suggestions 
to  be  made,  with  a  view  to  their  being  traversed  or  demurred  to  ;  we  usually  decide 
the  matter  on  motion,  to  save  expense.] 

Pakke,  B.  The  case  of  'Turner  v.  Bernard,  which  was  decided  liy  this  Court, 
shews  that  payment  of  money  into  Court  does  not  deprive  the  defendant  of  the 
benefit  of  a  suggestion  on  the  roll,  if  he  is  entitled  to  it  by  law.  But  there  the 
question  had  been  decided  by  a  jury  ;  and  it  is  a  just  pi'inciple  to  lay  down,  that  we 
should  consider  theii-  finding  conclusive,  and  not  inquire  further  into  the  amount  of 
the  debt.  Here,  however,  we  are  called  upon  to  give  to  a  nolle  prosequi  the  same 
effect  as  to  a  verdict.  I  think  we  are  not  bound  to  do  so.  If  the  plaintiff"  brings  his 
[7]  action  for  more  than  £5,  and  is  content  to  take  less,  there  is  no  reason  why  he 
should  proceed,  and  incur  risk  and  trouble  in  recovering  the  whole  of  his  demand. 
I  think,  too,  that  he  may  explain  the  amount  of  his  demand  b}'  affidavit ;  and  as  he 
has  shewn  that  he  sued  the  defendant  for  more  than  £o,  and  the  defendant  has  not 
shewn  that  the  subject-matter  of  the  action  is  less  than  that  sum,  I  think  the  defendant 
is  not  entitled  to  enter  a  suggestion. 

GURNEY,  B.  I  am  of  the  same  opinion.  If  the  defendant  wished  to  succeed  in 
his  application,  he  should  have  laid  before  the  Court  some  ground  for  believing  that 
the  sum  sought  to  be  recovered  was  less  than  £5.  This  he  has  not  done ;  and  "there- 
fore I  think  this  rule  must  be  discharged. 

EoLFE,  B.,  concurred. 

Rule  discharged,  with  costs. 
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SHAur  AND  Othehs  c  Tiik  Gheat  Western  Railway  Company.    Excli.  of  Pleas. 

Nov.   3,    1841. The  plaintid's  agreed  with  the  flefendaiits  to  manufacture  for 

them  certain  locomotive  engines,  under  the  following  contract :  "Each  engine  and 
tender  to  he  suhject  to  a  performance  of  a  distance  of  1000  miles,  with  proper 
loads  ;  during  which  trial  Messrs.  8.  &  Co.  (the  plaintiti's)  are  to  be  liable  to  any 
hreakat'e  which  may  occur,  if  arising  from  defective  materials  or  workmanship ; 
hut  thev  are  not  to  be  responsible  for  nor  liable  to  the  repair  of  any  breakage 
or  damage,  whether  resulting  from  collision,  neglect,  or  mismanagement  of  any 
of  the  Company's  servants,  or  any  other  circumstances,  save  and  except  defective 
materials  or  workmanship.  The  performance  to  which  each  engine  is  to  be 
subjected,  to  take  place  within  one  month  from  the  day  on  which  the  engine  is 
reported  ready  to  start ;  in  default  of  which,  Messrs.  S.  &  Co.  shall  forthwith  be 
released  from  any  i-esponsibility  in  respect  of  the  said  engine  ;  the  balance  to  be 
|)aid  on  the  satisfactory  completion  of  the  trial,  and  release  of  Messrs.  S.  &  Co. 
from  further  responsibility  in  respect  of  such  engine."  It  was  also  agreed,  that 
the  tire  boxes  should  be  made  of  copper,  of  the  thickness  of  7-16ths  of  an  inch 
(and  they  were  accordingly  so  made) ;  and  that  the  best  materials  and  work- 
manship were  to  be  used.  The  engines  were  accordingly  delivered  to  the  defen- 
dants, and  performed  the  distance  of  1000  miles  within  the  month  of  trial,  but 
nine  months  afterwards  the  fire  box  of  one  of  them  burst,  when  it  was  discovered 
that  the  copper  had  been  considerably  reduced  in  thickness  : — Held,  in  an  action 
against  the  defendants  for  the  balance  due  from  them,  that  they  could  not  give 
evidence  of  an  inherent  defect  in  the  copper,  (no  fraud  being  alleged),  since,  by 
the  teims  of  the  contract,  the  month's  trial,  if  satisfactory,  was  to  release 
the  plaintifls  from  all  I'esponsibility  in  respect  of  bad  materials  and  bad 
workmanship. 

[S.  C.  2  Railw.  Gas.  722  ;  11  L.  J.  Ex.  17.] 

Assumpsit  for  goods  sold  and  delivered,  work  and  labour  and  materials,  money 
paid,  and  on  an  account  stated. 

[8]  Plea,  non  assumpsit ;  on  which  issue  was  joined ;  with  two  other  pleai?,  which 
became  immaterial. 

i  At  the  trial  before  Wightman,  J.,  at  the  last  Liverpool  Assizes,  it  appealed  that 
the  plaintill's,  who  were  engine  makers  at  Manchester,  agreed  with  the  defendants  to 
make,  at  a  certain  price,  ten  locomotive  engines  and  tenders,  for  the  use  of  the  railway. 
It  appeai'ed  by  the  written  contiact,  that  the  engines  and  tenders  were  to  be  made 
according  to  the  specification  and  drawings  furnished  by  the  directors,  and  were  to 
be  delivered  at  certain  specified  periods,  at  the  Company's  station  at  Paddington  ;  the 
copper  composing  the  tire  boxes  was  to  be  of  the  thickness  of  7-16ths  of"  an  inch. 
The  third  article  of  the  contract  was  in  these  terms : — "  Each  engine  and  tender  to 
be  sulijcet  to  the  performance  of  a  distance  of  1000  miles,  with  proper  loads  ;  during 
which  trial,  Messrs.  Sharp,  Robei-ts,  &  Go.  are  to  be  liable  to  any  breakage  which  may 
occur,  if  arising  from  defective  materials  or  workmanship ;  but  they  are  not  to  be 
responsible  for  nor  liable  to  the  repair  of  any  breakage  or  damage  whatever  resulting 
from  collision,  neglect,  or  mismanagement  of  any  of  the  Company's  servants  or  any 
other  circumstance,  save  and  except  defective  materials  or  workmanship."  The  fourth 
was—"  The  said  pei'formance  to  which  each  engine  is  to  be  subjected,  to  take  place 
within  one  month  from  the  day  on  which  the  engine  is  reported  ready  to  start ;  in 
default  of  which,  Messrs.  Sharp,  Roberts,  &  Go.  shall  forthwith'be  released  from  any 
responsibility  in  respect  of  the  said  engine."  The  sixth  article  provided  for  the 
payment,  and  stipulated,  that  the  balance  was  "to  be  paid  on  the  satisfactory 
completion  of  the  trial,  and  release  of  Messrs.  Sharp,  Roberts,  &  Go.  from  further 
responsibility  in  respect  of  each  engine."  A  printed  specification,  delivered  by  the 
defendants  to  the  plaintifls,  contained  the  following  "  general  stipulation  : "— "  The 
manufacturer  IS  to  deliver,  put  together,  and  start  the  engines,  in  complete  working 
order,  upon  the  line  of  the  Great  [9]  Western  Railway  Company,  either  at  London  or 
Bristol,  as  may  be  directed  by  the  Company,  and  shall'be  held  liable  for  any  breakages 
that  may  occur,  either  from  bad  materials  or  bad  workmanship,  until  each' engine  has 
performed  a  distance  of  1000  miles,  with  proper  loads;  at  the  end  of  which  time, 
should  the  engine  be  perfect,  the  manufacturer  will  be  relieved  from  any  further 
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responsibility.  No  deviation  from  the  drawings  and  specification  will  lie  allowed  with- 
out the  consent  of  the  company  ;  and  throughout  the  whole,  the  best  materials  and 
workmanship  shall  be  used."  The  engines  were  delivered  at  the  Company's  station, 
and  performed  the  distance  of  1000  miles  within  the  month,  as  specified  in  the  con- 
tract, during  which  time  no  defect  was  discovered  in  them.  Nine  mouths  afterwards, 
the  inside  tire  box  of  one  engine  having  burst,  it  was  found  that  the  copper  of  which 
it  was  made  had  been  reduced  from  T-lfiths  to  3-16ths  of  an  inch  in  thickness  ;  and 
that  the  fire  boxes  of  the  other  engines  had  also  been  reduced  in  thickness.  The 
plaintifl's  refused  to  replace  or  repair  the  fire  boxes,  alleging  that  the  trial  of  the 
engines  had  released  them  from  all  further  responsibility  ;  and  upon  the  defendants 
refusing  to  pay  the  balance  due  to  them,  brought  the  present  action.  The  plaintiffs' 
case  having  closed,  the  defendants'  counsel  admitted  that  the  copper  composing  the 
fire  boxes  had  originally  been  of  the  requisite  thickness,  and  that  no  fraud  was  to  be 
imputed  to  the  plaintiffs ;  but  he  proposed  to  prove,  that  it  was  defective  in  quality, 
and  that  this  was  the  cause  of  its  thickness  having  been  reduced.  He  also  proposed 
to  prove  that  the  plaintiflTs  had  departed  from  the  contract,  by  inserting  iron  instead 
of  copper  rivets  in  the  fire  boxes.  This  evidence  being  objected  to  on  the  part  of  the 
plaintiffs,  on  the  ground  that  after  the  trial  of  the  engines  it  was  too  late  to  object  to 
defects  in  the  workmanship,  the  learned  Judge  I'efused  to  receive  it.  The  objection 
to  the  admissibility  of  the  evidence  relating  to  the  rivets  was  subse-[10]-quently  with- 
drawn by  the  plaintiffs'  counsel ;  but  the  defendants'  counsel  refusing  to  rest  his  case 
on  that  ground  alone,  the  jury,  under  the  direction  of  the  learned  Judge,  returned  a 
verdict  for  the  plaintiff's,  damages  £662,  the  amount  of  the  balance  claimed. 

Wortley  now  moved  for  a  rule  to  shew  cause  why  a  new  trial  should  not  be  granted, 
on  the  ground  of  the  improper  rejection  of  the  evidence,  and  of  misdirection.  It  is 
conceded  that  there  is  no  fraud  in  this  case,  and  that  the  copper  originally  was  of  the 
thickness  required  by  the  contract ;  but  the  defendants  are  at  liberty  to  shew  that  it 
was  owing  to  an  inherent  defect  in  its  quality  that  it  became  reduced  in  thickness, 
and  eventually  bui'st.  They  may  shew  this  in  I'cduction  of  damages  :  Baden  v.  Butter 
(7  East,  479).  Formerly  the  remedy  would  have  been  by  a  cross-action  ;  but  the 
Courts  now  hold  that  it  is  unnecessary  to  resort  to  that  mode  of  proceeding.  Even 
where  goods  are  delivered  according  to  positive  contract  or  sample,  original  defects, 
which  reduce  the  value,  may  be  shewn  as  an  answer  to  the  demand.  It  is  conse- 
quential and  subsequent  damage  and  loss  only,  that  must  be  the  subject  of  a  cross- 
action.  This  was  decided  by  the  recent  case  of  Mondel  v.  Steel  (8  M.  &  W.  858) ;  see 
also  Jones  v.  Bright  (5  Bing.  533  ;  3  M.  &  P.  155)  and  Shepherd  v.  Kaiii  (5  B.  &  Aid.  240). 
The  trial  of  1000  miles  was  intended  by  the  parties  to  this  contract  to  be  conclusive 
as  to  those  defects  only  which  could  be  di.scovered  by  such  an  experiment.  It  does 
not  preclude  the  defendants  from  insisting  on  latent  defects,  which  could  be  discovered 
only  by  time  and  use  of  the  engine.  It  is  clear,  from  the  use  of  the  word  "  breakage," 
that  the  object  of  the  trial  was  only  to  test  the  mechanism  and  power  of  the  engines, 
and  not  such  defects  as  were  inherent  in  the  materials  themselves.  If  a  horse  is 
warranted  thorough-bred,  and  sound  wind  and  limb,  the  purchaser  to  be  at  liberty  to 
[11]  make  trial  of  him,  and  he  proves,  on  being  galloped,  to  be  sound,  but  turns  out 
not  to  be  thorough-bred,  can  it  be  said  that  a  purchaser  is  concluded  by  a  ti'ial  which, 
though  it  tested  his  speed,  could  prove  nothing  as  to  his  pedigree?  [Parke,  B.  It 
all  depends  on  the  construction  of  the  contract.]  The  meaning  of  it  was,  that  for  all 
latent  defects  that  could  not  be  discovered  by  a  trial,  the  plaintiffs  should  be 
answerable. 

Parke,  B.  The  true  construction  of  this  contract  is,  that  the  trial  of  a  month  was 
to  be  conclusive  as  to  defective  materials  and  workmanship  ;  but  that  if  the  defendants 
could  shew  that  iron  rivets  were  substituted  for  coppei-,  or  that  the  copper  originally 
was  less  than  7-16ths  in  thickness,  they  might  avail  themselves  of  this  deviation  from 
the  agreement.  Look  at  the  contract  itself.  It  must  have  been  the  opinion  of  both 
parties  to  it,  that  the  period  of  a  month  would  determine  the  sufficiency  of  the 
materials  and  workmanship.  The  question  does  not  depend  on  the  third  section  only 
of  the  contract;  but  coupling  that  with  the  fourth  section,  which  is  not  unimportant, 
it  appears,  that  the  distance  of  1000  miles  is  to  be  performed  within  one  month  ;  and 
in  default  of  such  performance  taking  place  within  that  time,  the  plaintiffs  "shall 
forthwith  be  released  from  any  responsibility  in  respect  of  the  said  engine  ; "  that  is, 
if  the  trial  which  takes  place  within  that  jjeriod  proves  satisfactory,  the  plaintiffs  are 
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to  be  released  from  any  responsibility  arising  from  defective  materials  and  workman- 
ship. The  "  general  stipulation  "  at  the  end  of  the  specification  confirms  this  conclusion  : 
"The  manufacturer  is  to  deliver,  put  together,  and  start  the  engines,  in  complete 
working  order,  uiwn  the  line  of  the  Grea't  Western  Railway  Company,  and  shall  be 
liable  for  any  breakages  that  may  occur  either  from  bad  mateiials  or  bad  workmanship, 
until  such  engine  has  performed  a  distance  of  1000  miles,  with  proper  loads  :  at  the 
end  of  which  [12]  time,  should  the  engines  be  perfect,  the  manufacturer  will  be 
relieved  from  any  further  responsibility  ;"  that  is,  if  no  breakage  is  found  to  have 
occurred.  That  being  so,  there  seems  to  be  an  end  of  the  question.  What  amounts 
to  bad  materials  and  bad  workmanship,  will  always  be  a  matter  of  dispute ;  and  it  is 
plain  that  the  parties  intended,  by  the  trial,  to  put  an  end  to  such  questions.  If  the 
defendants  wished  to  insist  upon  their  present  objections,  they  should  have  made  their 
contract  in  difi'erent  terms.  The  intention  was  that  all  disputes  of  this  kind  should 
for  ever  be  set  at  rest ;  and  that  if  the  defendants  did  not  avail  themselves  of  the  trial, 
or  the  trial  proved  satisfactory,  all  inquiry  as  to  defective  materials  or  workmanship 
should  thenceforth  be  determined.  The  learned  Judge  was  therefore  light  in  the 
view  he  took  of  the  case.  It  woulil  have  been  a  difTorent  thing,  if  a  distinct  breach  of 
the  terms  of  the  contract  had  been  shewn  :  but  no  evidence  was  given  of  any  violation 
of  the  contract,  nor  did  the  defendants  shew,  as  it  seems  they  had  at  first  intended, 
that  iron  rivets  had  been  substituted  for  copper. 

GUKNEY,  B.,  concurred. 

RoLFE,  B.  I  agree  with  the  rest  of  the  Court  in  thinking  that  this  rule  must  be 
refused.  The  defendants'  argument  amounts  to  this,  that  although  there  was  to  be  ca 
trial  of  the  sufficiency  of  the  engines  during  a  month,  yet  the  manufacturers'  responsi- 
bility was  to  endure  till  the  end  of  time.  In  that  case,  the  trial  would  have  been 
altogether  superfluous. 

Rule  refused. 

[13]  BuKUEKiN,  Public  Officer,  &e.,  v.  Potter  and  Others.  Exch.  of  Pleas. 
Nov.  i,  1S41. — An  affidavit,  entitled  in  the  proper  Court,  and  purporting  to  be 
sworn  befoi'e  A.  B.,  "a  commissioner,  &c.,"  is  sufficient:  the  jurat  need  not  state 
that  he  is  a  commissioner  for  taking  affidavits  in  that  Court. 

[S.  C.  1  Dowl.  (N.  S.)  134 ;  11  L.  J.  Ex.  82 ;  5  Jur.  992.     Referred  to,  Ex  parte 
Johnson;  Lire  Chapman,  1884,  26  Ch.  D.  345.] 

Erie  moved  for  a  rule  to  shew  cause  why  the  judgment  signed  upon  a  warrant 
of  attorney  given  by  the  defendants  in  this  cause,  for  £20,000,  and  the  execution 
thereon,  should  not  be  set  aside.  One  of  the  objections  on  which  he  relied  was,  that 
the  jurat  of  the  affidavit  of  the  execution  of  the  warrant  of  attorney  described  it  as 
"sworn    before  ,    a   commissioner,  &c.,"  without   stating  that    he   was   a 

commissioner  for  taking  afliidavits  in  this  Court.  The  affidavit  was  duly  entitled  in 
the  cause  in  this  Court.  He  referred  to  Eex  v.  Hare  (13  East,  189),  Howard  v.  Brown 
(4  Bing.  393  :  1  M.  &  P.  22),  and  a  case  of  Tarte  v.  Barneft,  decided  in  this  Court  on 
the  last  day  of  last  Trinity  terra  (not  reported). 

LOKD  AniNGER,  C.  B.  I  think  this  objection  cannot  prevail.  If  you  go  upon 
any  principle,  it  would  seem  that  if  the  party  be  named  at  all,  the  Court  may  examine 
to  see  whether  he  is  one  of  its  commissioners.  I  doubt  whether  any  thing  at  all  need 
be  added  to  his  name. 

Pakke,  B.  I  am  also  of  opinion  that  no  rule  ought  to  be  granted.  If  an  affidavit 
be  entitled  in  the  Court,  the  description  in  the  jurat  of  the  person  before  whom  it  is 
sworn  as  "a  commissioner  &c.,"  is  quite  sufficient.  In  Bex  v.  Hare,  the  affidavit  was 
not  entitled  in  any  Court;  in  Harvard  v.  Brown,  the  party  was  not  described  as  a 
commissioner  at  all.  And  it  was  expressly  held  in  Kennd  v.  Jones  (7  T.  li.  451), 
that  It  was  no  objection  to  an  affidavit  to  hold  to  bail,  that  it  was  not  entitled  in  the 
King's  Bench,  or  that  it  appeared  to  have  been  taken  before  a  commissioner,  who  was 
not  stated  to  be  a  commissioner  of  that  Court. 

The  other  Barons  concurred. 

Rule  refused. (a) 


(a)  See  H'hite  v.  Irving,  2  M.  &  W.  127  ;  Daly  v.  Mahon,  6  Dowl.  P.  C.  192. 
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[14]  Lee  and  Wife,  Executrix,  v.  Armstrong.  Exch.  of  Pleas.  Nov.  12,  1841. 
— Where  in  an  action  by  husband  and  wife,  in  right  of  the  wife  as  executrix, 
a  peremptory  undertaking  was  given  to  try  at  a  specified  time  ;  and  the  husband 
afterwards  died  : — Held,  that  the  undertaking  was  not  binding  on  the  wife. 

[S.  C.  1  Dowl.  (N.  S.)  390 ;  11  L.  J.  Ex.  88 ;  5  Jur.  1040.] 

In  this  action,  which  was  brought  by  the  husband  and  wife  in  right  of  the 
wife  as  executrix,  the  defendant  had  ol^taiuod  a  rule  for  judgment  as  in  case  of  a  non- 
suit, which  was  discharged  on  a  peremptory'  undertaking  to  try  at  a  specified  time. 
After  the  rule  was  discharged  the  husband  died,  and  the  wife  not  having  pi'oceeded 
to  trial  according  to  the  undertaking, 

Sir  John  Bayley  now  moved  for  a  rule  absolute  for  judgment  as  in  case  of  a 
nonsuit,  for  not  proceeding  to  trial  pui'suant  to  the  peremptory  undertaking,  and 
contended  that  as  the  action,  being  in  right  of  the  wife  as  executrix  did  not  abate 
by  the  death  of  the  husband,  the  wife  was  bound  to  go  to  trial  pursuant  to  the 
undertaking. 

iSed  per  Curiam.  The  wife  never  entered  into  this  peremptory  undertaking  at 
all,  and  therefore  cannot  be  bound  by  it.  The  undertaking  was  altogether  the  act  of 
the  husband,  who  was  a  necessary  party  to  the  action,  and  under  whose  control  the 
wife  must  be  supposed  to  be  in  the  conduct  of  it.     She  clearly  is  not  bound  by  it. 

Kule  refused. 

Welsh  v.  Hall.  Exch.  of  Pleas.  Nov.  15,  1841. — An  application  to  the  Court 
to  amend  pleadings  does  not  fall  within  the  rule  respecting  the  setting  aside 
proceedings  for  irregulai'ity,  with  regard  to  the  promptness  of  the  application. 

[S.  C.  1  Dowl.  (N.  S.)  365;  11  L.  J.  Ex.  57.] 

Atkinson,  on  the  10th  of  November,  obtained  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  the  plea  pleaded  on  the  2nd  of  November  should  not  be  amended. 
The  cause  of  the  delay  in  applying  to  this  Court,  although  not  stated  in  the  affidavit, 
was  that  a  similar  application  had  been  made  to  a  Judge  at  chambers,  and  had  been 
refused  by  him. 

Humfrey  shewed  cause.  The  application  is  too  late.  [15]  There  has  been 
great  delay  ;  and  the  Court  will  not  take  notice,  without  affidavit,  that  the  delay 
arose  from  an  application  to  amend  having  been  made  to  a  Judge  at  chambers ;  Go?'en 
V.  Tule  (7  M.  &  W.  142).  That  Ijeing  so,  the  presetit  rule  must  be  discharged,  as 
the  defendant  has  given  no  explanation  of  the  lateness  of  his  present  motion. 

Parke,  B.  A  party  complaining  of  an  irregularity  must  come  to  the  Court  at 
an  early  period,  or  explain  the  reason  why  he  has  not  done  so.  But  this  is  an 
application  to  amend  the  pleading.?,  and  we  do  not  hold  applications  of  that  nature  to 
such  strict  rules  as  applications  relating  to  matters  of  practice.  I  think,  therefore, 
the  objection  as  to  the  lateness  of  the  application  ought  not  to  prevail. 

The  other  Barons  concurred. 

The  rule  was  then  argued  on  the  merits,  but  was  ultimately  discharged  on  terms. 

Brooks  and  Others,  Assignees  of  Charles  Evans,  a  Bankrupt,  v.  Mitchell.  Exch. 
of  Pleas.  Nov.  8,  1841. — A  promissory  note,  payable  on  demand,  cannot  be 
treated  as  over-due,  so  as  to  affect  an  indorsee  with  any  equities  against  the 
indorser,  merely  because  it  is  indorsed  a  number  of  years  after  its  date,  and  no 
interest  had  been  paid  on  it  for  several  years  before  such  indorsement. 

[S.  C.  11  L.J.  Ex.  51.] 

Trover,  to  recover  a  promissory  note  for  £1000,  dated  24th  December,  1824, 
made  by  one  Lens,  payable  on  demand,  with  interest,  to  the  bankrupt,  Charles  Evans, 
or  his  order.  The  first  count  was  upon  the  possession  of  the  bankrupt,  the  second  on 
the  possession  of  the  plaintififs  as  assignees.  Pleas,  1st,  not  guilty  ;  2ndly,  that  the 
bankrupt  was  not  possessed  of  the  note,  modo  et  forma ;  3rdly,  that  the  note  was  not 
the  property  of  the  plaintiffs  as  a.ssignees,  modo  et  forma ;   4thly,  that  before  the 
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supposed  coil  version,  iuid  before  the  bankruptcy,  to  wit,  on  the  12th  [16]  of  Mixrch, 
\S-i6,  the  said  Chiirles  Ev;ins  indorsed  and  delivered  the  said  note  to  one  Koyle,  who 
afterwards,  to  wit,  on  the  16th  of  January,  1838,  indorsed  and  delivered  the  same  to 
the  defendant,  bona  tide,  and  for  a  good  and  valuable  consideration,  and  without 
notice  of  any  rii^ht  or  title  in  the  plaintiffs  as  assignees  of  the  said  Charles  Evans. 
Verification.  The  plaintiff  joined  issue  on  the  first  three  pleas,  and  for  replication  to 
the  last,  admitting  the  indorsement  and  delivery  in  fact  by  Evans  to  Royle,  and  by 
Kovle  to  the  defendant,  traversed  the  allegation  that  the  indorsement  and  deliveiy 
by"  Koyle  to  the  defendant  was  l)ona  lide,  and  for  a  valuable  consideration,  and 
without  notice  of  any  right  or  title  of  the  plaintiffs  as  assignees.     Issue  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Liverpool  assizes,  the  following  facts 
appcareil.  The  bankrupt,  Evans,  who  had  been  a  banker  in  Manchester,  having 
advanced  to  ].iens,  who  was  his  foster  brother,  the  sum  of  £1000,  received  fiom  him, 
as  a  security  for  its  repayment,  the  promissory  note  in  question,  which  bore  date  the 
•24th  of  December,  182-1."  Evans  had  debited  Lens  in  account  with  the  interest  half- 
yearly,  down  to  the  25th  of  December,  1835.  On  the  12th  of  March,  183G,  Evans 
indorsed  the  note  to  Eoyle,  and,  as  the  plaintiffs  alleged  and  endeavoured  to  prove, 
without  any  consideration.  In  August  of  the  same  year,  Evans  became  a  bankrupt. 
On  the  Kith  January,  1838,  Eoyle  indorsed  and  delivered  the  note  to  the  defendant, 
and  in  the  March  following  became  bankrupt.  A  dividend  of  5s.  6d.  in  the  pound 
was  paid  under  the  fiat  against  Evans,  and  of  4s.  6d.  in  the  pound  under  that 
against  Koyle;  but  no  mention  was  made  of  the  note  in  question  until  June,  1839, 
when  the  defendant  made  application  to  Lens,  the  maker,  for  payment  of  interest 
upon  it ;  and,  on  Lens's  death  in  the  following  August,  the  defendant  commenced 
an  action  against  his  widow,  to  recover  the  amount  of  it.  Upon  these  facts,  the 
[17]  learned  judge  directed  the  jury  to  consider,  whether  the  note  was  indorsed  by 
Evans  to  Koyle  before  the  bankruptcy  of  Evans  ;  and  if  it  was  so  indorsed,  whether 
Koyle  gave  a  valuable  consideration  for  the  indorsement ;  and  if  he  did  not,  whether 
the  defendant  gave  value  for  the  note  to  Royle,  without  knowledge  that  Royle  had 
given  no  value  to  Evans.  The  jury  found,  that  the  note  was  indorsed  to  Royle 
by  Evans  before  his  bankruptcy,  and  that  the  defendant  gave  value  for  it  to  Royle; 
and  as  to  the  question  whether  Royle  gave  value  for  it,  they  said  there  was  no 
sufficient  evidence  to  the  contrary.  The  learned  Judge  thereupon  directed  a  verdict 
for  the  defendant. 

Wortley  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  finding 
of  the  injury  is  incomplete,  for  they  have  not  found  in  terms  that  Royle  gave  any 
consideration  for  the  note ;  and  all  the  evidence  given  in  the  cause  went  to  shew  that 
he  gave  none.  That  being  assumed  to  be  the  case,  if  the  note  was  overdue  when  it 
came  to  the  hands  of  the  defendant,  he  could  have  no  better  title  than  Royle,  and  no 
right  to  retain  the  note  as  against  the  assignees  of  Evans.  Now,  the  note  was  over- 
due when  it  came  to  the  hands  of  the  defendant,  for  it  was  a  note  made  in  the  year 
1824,  payable  on  demand,  on  which  it  appeared  no  interest  had  been  paid  for  three 
years ;  and  under  these  circumstances,  the  demand  of  payment  by  the  defendant  was 
not  made  within  a  reasonable  time.  The  rule  is  laid  down  in  Bayley  on  Bills,  p.  232, 
(5th  edit.),  that  "a  bill  or  note,  payable  on  demand,  must  not  be  kept  locked  up;  if 
it  be,  the  loss  will  fall  upon  the  holder."  [Parke,  B.  The  author  is  speaking  there 
of  the  liability  of  collateral  parties.  The  case  of  a  cheque  is  quite  different  from  that 
of  a  promissoi-y  note.  A  cheque  ought  to  be  presented  speedily ;  but  a  promissory 
note  payable  on  demand  circulates  for  years.]  The  foundation  of  the  rule  just  referred 
to  is,  that  the  delay  in  presentment  raises  an  [18]  inference  of  fraud,  which  ought, 
thercfoi'C,  to  put  the  party  who  takes  the  instrument  under  such  circumstances  upon 
his  guard;  Bayley  on  Bills,  157;  Taylor  v.  Malher  (3  T.  R.  83,  n.).  That  applies 
equally  to  a  note  payable  on  demand  as  to  any  other  negotiable  instrument.  A  party 
taking  a  note  under  such  circumstances,  takes  it  subject  to  the  same  consequences  as 
a  party  who  takes  an  overdue  note  payable  after  date.  [Parke,  B.  The  non-payment 
of  interei5t  for  three  years  was  the  only  circumstance  tending  to  have  put  the  defendant 
upon  his  guard,  because  a  promissory  note  payable  on  demand  is  current  for  anv 
length  of  time.]  It  is  settled  law,  that  a  note  payable  on  demand  is  payable 
immediately ;  and  therefore  that  the  Statute  of  Limitations  runs  upon  it  from  the 
date  of  the  note,  and  not  from  the  time  of  the  demand;  Chri.<<tie  v.  Fonsick  (1  Selw. 
N.  P.  141).     Baraugh  v.   JF/dk  (4  B.  &  C.  325;  C  D.  &  R.  379),  shews,  indeed,  that 
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a  note  payable  on  demand  cannot  Le  considered  as  overdue  at  the  time  of  the  indorse- 
ment of  it ;  but  this  case  goes  much  further,  since  here  the  note  was  made  in  1821,  and 
no  demand  of  interest,  or  of  paj'ment  of  the  principal,  was  made  by  any  party  from 
1835  till  1839. 

Parke,  B.  I  cannot  assent  to  the  arguments  urged  on  behalf  of  the  plaintiff's.  If 
a  promissory  note  payable  on  demand  is,  after  a  certain  time,  to  be  treated  as  over- 
due, although  payment  has  not  been  demanded,  it  is  no  longer  a  negotiable  instrument. 
But  a  promissory  note  payable  on  demand  is  intended  to  be  a  continuing  security.  It 
is  quite  unlike  the  case  of  a  cheque,  which  is  intended  to  be  presented  speedily. 

The  rest  of  the  Court  concurred,  and  on  this  ground  the  rule  was,  therefore. 

Refused. 


[19]  Jones  v.  Dowle.  Exch.  of  Pleas.  Nov.  8,  1841. — Under  the  plea  of  non 
detinet,  the  plaintiff"  is  entitled  to  a  verdict  on  proof  that  the  defendant  has  not 
returned  the  chattel  to  the  plaintiff  on  demand,  having  previously  delivered  it, 
under  a  supposed  contract  of  sale,  to  a  third  party. 

[S.  C.  1  Dowl.  (N.  S.)  391  ;  11  L.  J.  Ex.  52.] 

Detinue  for  a  picture.  Pleas  :  first,  that  the  chattel  in  the  declaration  mentioned 
was  not  the  property  of  the  plaintiff;  secondly,  non  detinet. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings  after  last  term, 
it  appeared  that  the  plaintiff'  had  bought  the  picture  in  question  at  a  sale  by  auction, 
at  which  the  defendant  was  the  auctioneer,  and  had  paid  down  a  deposit  to  the  defen- 
dant's clerk,  who  took  down  his  name  as  the  purchaser.  The  defendant,  however, 
understood  that  he  had  .sold  it  to  one  Clift ;  and  accordingly  entered  Clift's  name  as  the 
purchaser,  and  delivered  the  picture  to  him  on  payment  of  the  price.  The  plaintiff 
demanded  it  from  Clift,  who  refused  to  give  it  up  ;  whereupon  this  action  was  brought. 
It  was  objected  for  the  defendant,  that  the  action  could  not  be  maintained,  the  picture 
not  being  in  the  possession  or  control  of  the  defendant.  The  Lord  Chief  Baron  over- 
ruled the  objection;  and  having  left  it  to  the  jury  to  say  whether  the  plaintiff' was 
really  the  purchaser,  they  found  a  verdict  for  the  plaintiff,  damages  £3,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Petersdorff' now  moved  accordingly.  In  order  to  maintain  this  action,  the  plaintiff 
was  bound  to  shew  that  the  chattel  in  question  was  in  the  possession  or  custody  of 
the  defendant,  or  of  an  agent  over  whom  he  could  exercise  control,  at  the  time  of 
action  brought.  Here  it  had  been  delivered  to  a  third  party,  in  pursuance  of  a 
supposed  contract  of  sale.  The  detention  necessary  to  support  an  action  of  detinue 
is  not  to  be  interpreted  in  the  same  sense  as  a  conversion  in  trover.  [Parke,  B.  The 
evidence  of  the  detention  is,  that  the  defendant  does  not  return  the  chattel  when 
demanded.]  That  is  because  he  has  parted  with  [20]  it  to  another,  over  whom  he 
had  no  control.  [Parke,  B.  That  was  his  own  fault.  It  is  laid  down  in  Comyns' 
Digest,  Detinue  (.A.),  that  the  action  of  detinue  lies,  "though  the  defendant  quitted 
the  possession  before  the  action  brought,  by  delivery  of  the  goods  to  another ; "  and 
Brooke's  Abridgment,  Detinue,  1,  2,  33,  34,  40,  is  cited  in  support  of  the  position.] 
That  may  mean  where  he  has  mei'ely  parted  with  the  physical  custody  of  the  goods. 

Parke,  B.  There  will  be  no  rule  in  this  case.  Detinue  does  not  lie  against  him 
who  never  had  possession  of  the  chattel,  but  it  does  against  him  who  once  had,  but 
has  improperly  parted  with  the  possession  of  it. 

The  other  Barons  concurred. 

Kule  refused. 


Fewster  v.  Boggett.  Exch.  of  Pleas.  Nov.  11,  1841. — In  an  action  of  debt,  in 
which  the  writ  of  summons  was  indorsed  for  £57,  the  defendant  pleaded,  as  to 
all  but  £19,  payment;  as  to  the  £19,  payment  into  Court.  At  the  trial  he 
proved  payment  to  the  plaintiff  of  all  the  debt  beyond  the  £19  ;  but  it  appeared 
that  a  sum  of  £13  was  paid  after  action  brought.  The  verdict  was  thereupon 
entered  for£13,  the  plaintiff  undertaking  to  sue  out  execution  for  the  costs  only  : — ■ 
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Held,  that  I  lie  plaiiitiH'  was  entitled  to  costs  to  be  taxed  on  the  scale  /ipplicable 
to  a  recovery  of  a  sum  above  £20. 

18.  C.  1   Dowl.  (N.  S.)  406;  11  L.  J.  Ex.  8.      Referred  to,  Myers  v.  Phelan,  1890, 
2t;  L.  K.  Jr.  218.     Discussed,  Qwinn  v.  M' Kinky,  [1902]  2  Ir.  R.  323. J 

Kiiowles  moved  for  a  rule  to  shew  cause  why  the  Master's  taxation  in  this  case 
should  not  be  reviewed.  It  was  an  action  of  debt.  The  writ  of  summons  was  indorsed 
for  071.  2s.  7d.  The  defendant  pleaded,  as  to  all  but  191.  12s.  8d.,  payment;  as  to 
that  sum,  payment  into  Court.  At  the  trial  before  Lord  Deuinan,  G.  J.,  at  the  last 
York  Assizes,  the  defendant  proved  payment  of  the  difterence  between  the  above 
sums  ;  but  it  appearing  that  a  sum  of  £13  had  been  paid  after  the  commencement  of 
the  action,  the  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintift'  for 
nominal  damages.  The  plaintiff's  counsel  then  applied  to  his  lordship  to  certify  that 
il  was  a  tit  [21]  cause  to  be  tried  at  the  Assizes,  but  he  refused  the  application.  On 
the  following  day,  the  plaintifl"s  coun.sel  applied  to  have  the  verdict  entered  for  £13, 
undertaking  not  to  issue  execution  for  the  debt,  but  only  for  the  costs.  This  was 
done,  and  the  plaintiff's  undertaking  was  indorsed  on  the  Nisi  Prius  record.  The 
Mastei',  on  taxation,  taxed  the  plaintiff'  his  costs  on  the  scale  applicable  to  verdicts  for 
a  sum  above  £20. 

Knowles  now  contended,  that  although  in  strictness  the  plaintiff'  might  be  entitled 
to  a  verdict  for  the  £13,  yet  as  he  was  bound  by  his  undertaking  not  to  issue 
execution  for  any  pai't  of  that  sum,  but  for  the  costs  only,  the  sum  really  recovered 
in  the  action  was  only  the  £19  paid  into  Court,  and  the  costs  ought,  therefore,  to  be 
taxetl  on  the  reduced  scale.  He  referred  to  Savage  v.  Lipscome  (5  Dowl.  P.  C.  385), 
and  Wallen  v.  Smith  (3  M.  &  W.  138). 

Pakke,  B.  This  is  not  a  case  within  the  meaning  of  the  directions  to  the  officers 
to  tax  the  costs  on  the  reduced  scale  applicable  where  the  verdict  recovered  is  under 
£20.  In  the  present  case,  the  sum  really  recovered  is  the  £13  paid  after  the  com- 
mencement of  the  action,  and  the  £19  paid  into  Court.  The  plaintiff,  therefore, 
recovers  £32. 

Knowles  then  urged  that  the  Judge  had  no  power  to  cause  the  verdict  to  be 
altered  after  it  had  once  been  recorded  and  the  jury  discharged. 

Parkk,  B.  Then  you  will  only  put  the  other  side  to  a  cross  motion  ;  for  the 
Court  would  take  care  that  justice  should  be  done.     You  had  better  take  no  rule. 

Rule  refused. 


[22]  Kenrick  v.  Davies.  Exch.  of  Pleas.  Nov.  11,  1841.— An  affidavit  to  hold 
to  bail,  stating  the  defendant  to  be  indebted  to  the  plaintiff  in  £22  "on  the 
balance  of  an  account  for  goods  sold  and  delivered  by  the  plaintiff  to  the  defen- 
dant:  " — Held  sufficient,  without  stating  that  it  was  an  account  stated  between 
the  parties. 

[S.  C.  1  Dowl.  (N.  S.)  347 ;   11  L.  J.  E.y.  57 ;  5  Jur.  1013.] 

Lush  moved  for  a  rule  to  shew  cause  why  the  Judge's  order  obtained  in  this  cause 
for  the  issuuig  of  a  capias  against  the  defendant  should  not  be  set  aside,  on  the 
ground  of  the  alleged  insufficiency  of  the  affidavit  on  which  it  was  obtained.  The 
affidavit  stated,  that  the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  £22, 
"on  the  balance  of  an  account  for  goods  sold  and  delivered  by  the  plaintiff'  to  the 
defendant."  He  contended,  that  it  ought  to  have  stated  that  it  was  an  account  stated 
between  the  parties,  and  cited  Jmies  v.  Collins  (6  Dowl.  P.  C.  526),  where  an  affidavit, 
stilting  that  the  defendant  was  indebted  "  upon  and  for  the  balance  of  an  account 
betu-een  [not  saying  "stated  between"]  the  plaintiff  and  defendant,"  was  held 
insufficient,  [Parke,  B.  That  is  not  necessary  here,  because  the  affidavit  states  that 
the  balance  of  the  account  was  for  goods  sold  and  delivered.  Lord  Abinger,  C.  B. 
In  the  case  you  cite,  no  consideration  was  stated  ;  here  the  affidavit  states  the  con- 
sideration to  have  been  goods  sold  and  delivered.] 

Per  Curiam.     Rule  refused. 
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[23]  Elliott  and  Others,  Executrix  and  Executors,  v.  Elliott  and  Anotiikk. 
Exch.  of  Pleas.  Nov.  11,  1841. — A  testator  liequeathed  to  his  two  sons  his  two 
carriage  manufactories,  with  all  fixtures,  implements,  tools,  stock,  job-carriages, 
harness,  and  every  thing  appertaining  to  his  trade  in  the  said  manufactories.  At 
the  time  of  his  death,  a  carriage  was  in  one  of  the  manufactories,  unfinished, 
which  was  being  built  to  the  order  of  a  purchaser.  A  question  arose  between  the 
executors  and  the  sons,  whether  this  carriage  fell  within  the  above  bequest ;  and 
the  executors  paid  the  legacy  duty  on  the  whole,  but  annexed  the  following 
memorandum  to  the  legacy  receipt : — "  A  disagreement  arising  between  the  sons 
S.  and  T.  and  the  executors,  as  to  whether  the  whole  of  this  item  belongs  to  the 
said  sons,  or  part  to  the  residue,  the  executors  desire  to  pay  the  duty  on  the 
whole,  leaving  it  for  them  to  settle  with  the  legatees  the  proportion  of  duty, 
when  the  matter  in  dispute  shall  be  determined."  The  sons  retained  possession 
of  and  finished  the  carriage,  delivei'ed  it  to  the  purchaser,  and  received  the  price. 
In  an  action  by  the  executors  against  them  for  money  had  and  received,  com- 
menced two  years  afterwards  : — Held,  that  there  was  no  evidence  to  go  to  the 
jury  of  assent  by  the  executors  to  the  legacy  of  the  carriage  to  the  defendants. 

[S.  C.  11  L.J.  Ex.  3.] 

Assumpsit  for  money  had  and  received  by  the  defendants  to  the  use  of  the  plaintifl's 
as  executrix  and  executors,  and  on  an  account  stated  with  them  as  such.  Plea,  non 
assumpserunt.  At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Spring  Assizes 
for  >Surrey,  the  following  facts  appeai'cd  :— 

The  plaintiflV  testator,  who  was  a  coach-maker  in  the  Westminster  Road,  had 
received  an  order  for  a  chariot,  which,  at  the  time  of  his  death,  on  the  13th  January 
1838,  was  on  his  premises,  and  was  still,  as  the  defendants  alleged,  in  an  unfinished 
state.  By  his  will,  he  bequeathed  to  his  two  sons,  the  defendants,  his  two  carriage 
manufactories,  "  with  all  fixtures,  implement.s,  tools,  stock,  job-carriages,  harness,  and 
everything  appertaining  to  his  trade  or  business  in  the  said  manufactories,  excepting 
book  debts ; "  and  the  residue  of  his  effects  he  divided  equally  amongst  his  five 
children.  On  the  7th  February,  1838,  the  plaintifl's  took  out  probate  of  his  will ;  and 
a  diff'erence  arising  between  them  and  the  defendants,  as  to  whether  the  chariot  in 
question  could  be  considered  "stock,"  within  the  terms  of  the  above  bequest,  the 
plaintifl's  made  the  following  entries  in  the  legacy  receipt: — "Stephen  Frederick 
Elliot  and  Joseph  Elliott,  sons;"  "Stock  in  trade,  and  part  residue,  in  which  five 
children  are  interested,  28331.  10s."  "A  disagreement  arising  between  the  said 
Stephen  Frederick  and  Joseph,  and  the  executors,  as  to  whether  the  whole  of  this 
item  belongs  to  the  said  sons,  or  part  to  the  residue,  the  executors  desire  to  pay  the 
duty  on  [24]  the  whole,  leaving  it  for  them  to  settle  with  the  legatees  the  proportion 
of  duty,  when  the  matter  in  dispute  shall  be  determined."  The  defendants  continued 
to  carry  on  the  business  on  the  same  premises,  and  retained  the  carriage  in  question, 
and  (according  to  their  evidence)  finished  it  at  their  own  expense,  delivered  it  to  the 
purchaser  in  March  or  April  1838,  and  received  the  price.  The  question  to  which  the 
evidence  on  both  sides,  at  the  trial,  was  mainly  directed,  was  whether  the  carriage 
was  in  fact  in  such  an  unfinished  state,  at  the  time  of  the  testator's  death,  as  to  fall 
within  the  description  of  "  stock,"  in  the  bequest  to  the  defendants ;  but  at  the  close 
of  the  defendants'  case,  the  plaintitt's'  counsel  contended  that  they  were  at  all  events 
entitled  to  recover,  there  being  no  evidence  of  the  assent  of  the  plaintifl's  to  the 
bequest  of  the  carriage  to  the  defendants ;  and  the  Lord  Chief  Justice,  in  summing 
up  the  case,  addressed  the  jury  in  these  words: — "Gentlemen,  do  you  see  any  assent 
on  the  part  of  the  executors'?  I  do  not."  The  jury  found  for  the  plaintifl's,  damages 
£240. 

In  Easter  Term,  Channell,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection  ;  against  which 

Thesiger  and  Gurney  shewed  cause.  The  direction  of  the  learned  Judge  was 
correct,  for  there  was  no  evidence  of  assent  to  the  bequest  of  this  particular  carriage. 
It  is  clear,  from  the  memorandum  on  the  legacy  receipt,  that  the  executors  thought 
it  formed  no  part  of  the  stock  in  trade,  but  was  in  such  a  state  at  the  time  of  the 
testator's  death,  that  the  property  in  it  had  passed  to  the  purchaser.     That  memo- 
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niiuhiin  proves  non-assent,  because  it  shews  that  the  plaintiff's  disputed  the  defendants' 
title.  [Lord  Al)int,'cr,  C.  B.  It  shews  that  their  assent  was  withheld  for  the  present] 
The  Court  then  called  on 

Moiitajju  Clianilicrs,  in  support  of  the  rule.  The  learned  [25]  Judge  misdirected 
the  jui'v,  in  stating  to  them  broadly,  that  there  was  no  evidence  of  a.ssent.  He  ought 
to  have  infornu'd  them  what  constituted,  in  point  of  law,  an  assent  by  an  executor  to 
a  bcciuest,  and  to  have  left  it  to  them  to  say  whether  there  was  not  evidence  of  such 
assent  in  the  present  ease.  It  is  (juite  clear  thcie  was  an  assent  to  the  specific  bequest 
of  the  stock  in  trade  to  the  defendants,  and  the  question  is,  whether  there  was  not  a 
conditional  assent  to  their  taking  the  carriage  in  question  as  part  of  that  specific 
bequest,  if  it  should  turn  out  to  be  stock  in  trade,  which  it  clearly  was.  If  there  be 
an  assent  to  a  specific  bequest,  then,  if  an  article  come  fairly  within  the  description  in 
the  bequest,  that  binds  the  executor  as  to  the  whole.  The  law  is  thus  laid  down  in 
Comyns'  Digest,  Administration  (C.  6): — "So  an  assent  to  take  part  as  residuary 
legatee,  is  an  assent  to  take  the  whole  residue  as  legatee."  That  would  equally  apply 
to  a  residue  consisting  of  many  chattels  as  of  one.  [Lord  Abinger,  C.  B.  The 
meaning  of  that  is,  that  thereby  the  executor  admits  a  residue;  therefore  the  legatee 
is  entitled  to  the  whole.  Parke,  B.  It  is  an  assent  to  his  taking  it  as  part  of  the 
residue.]  Again,  the  conduct  of  the  executors,  in  permitting  the  defendants  to  retain 
possession  of  the  carriage  and  receive  payment  for  it,  was  strong  evidence  of  an  assent 
b}'  them  to  the  bequest  of  it.  In  Shep.  Touch.  456,  it  is  said, — "Any  agreement  in 
word  or  deed  will  suffice  to  make  an  assent,  and  execute  a  devise.  Let  executors 
take  heed,  therefore ;  for  if  an  executor  do  but  agree  that  the  legatee  of  a  term  of 
years  of  land  shall  take  the  profits  thereof,  and  that  but  for  a  time  only  ;  or  say  to 
the  legatee,  '  God  send  you  joy  of  it ; '  or,  '  I  intend  you  shall  have  it  according  to  the 
devise,'  or  the  like  ;  this  is  a  good  assent  to  the  legacy."  And  in  p.  457,  it  is  said  — 
"  If  a  term  be  devised  to  A.  for  life,  the  remainder  to  B.,  and  the  executor  assent  to 
the  devise  of  A.  ;  in  this  case,  this  is  a  good  assent  to  the  devise  of  B.,  and  shall 
execute  the  same  also,  [26]  whether  the  executor  have  assets  or  not."  And  again — 
"If  a  man  devise  the  occupation  of  a  book  or  any  other  chattel  personal  to  .1.  S.,  or 
that  J.  S.  shall  have  the  occupation  of  any  such  like  thing  during  his  life,  and  that 
after  his  decease  it  shall  go  to  J.  D.  for  ever,  and  the  executor  deliver  the  thing  to 
J.  8. ;  it  seems  this  is  a  good  execution  of  the  legacy  to  the  second  devisee,  J.  D."  In 
Noel  V.  Robinson  (1  Vern.  90;  2  Ventr.  358),  where  the  defendant,  an  executor,  had 
let  for  a  term  of  years  an  estate  devised  to  the  plaintiff,  and  resei'ved  rent  in  trust  for 
him ;  it  being  objected  that  there  was  no  assent,  Lord  Nottingham  said,  "  It  did 
tantamount  to  an  assent,  and  beitig  a  lawful  act,  a  little  matter  will  be  taken  for  an 
assent."  The  law  is  laid  down  in  similar  terras  in  Cray  v.  fVillis  (3  P.  Wms.  531). 
In  the  present  case,  it  was  not  disputed  that  there  were  assets,  and  the  circum- 
stances shewed  that  it  was  a  rightful  and  proper  act  for  the  executors  to  assent  to 
this  bequest. 

Lord  Abinger,  C.  B.  It  appears  to  me  that  the  direction  of  the  Lord  Chief 
Justice  was  right.  I  see  no  evidence  of  assent  to  the  taking  of  this  particular  chattel 
by  the  defendants.  Putting  the  case  in  the  strongest  way  for  them,  that  the  executors 
had  assented  to  the  bequest  of  the  stock,  they  yet  expresssly  withheld  their  assent  as 
to  this  carriage,  supposing  that  it  did  not  form  part  of  the  stock  in  trade,  or  at  least 
wishing  for  time  to  make  up  their  minds  whether  it  came  within  that  description  of 
property  or  !iot.  And  we  have  no  right  to  consider  whether  they  were  right  in  thus 
withholding  their  assent  or  not ;  that  is  a  question  for  the  consideration  of  a  Court  of 
Equity,  on  a  bill  filed  ;  but  the  legatee  can  maintain  no  action  at  law  until  the  executor 
has  assented  to  the  bequest.  Here,  for  some  reason,  good  or  bad,  it  appears  that  the 
executors  had  withheld  their  assent;  and  they  had  a' right  [27]  to  do  so  until  com- 
pelled by  a  competent  authority.  It  was  at  least  a  matter  of  some  doubt,  upon  the 
evidence,  whether  this  carriage  was  part  of  the  stock  in  trade  or  not,  and  upon  that 
doubt  the  executors  had  a  right  to  withhold  their  assent.  Whether  there  has  been  an 
assent  or  not  may  involve  matter  of  law,  but  it  is  generally  a  question  of  fact.  The 
cases  cited  by  Mr.  Chambers  are  of  the  former  kind  :  as  where  an  executor  assents  to 
a  taking  by  one  of  several  legatees  of  one  specific  thing,  that  being  a  parting  with  his 
interest  in  the  chattel  altogether.  But  this  is  the  case  of  a  bequest  consisting  of  a 
number  of  chattels,  and  the  executors  have  a  right  to  determine,  before  giving  their 
assent,  whether  any  particular  chattel  falls  within  the  same  class  or  not.     I  think, 
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therefore,  that  the  jury  were  right  in  the  conclusion  to  which  they  came  under  the 
direction  of  the  Lord  Chief  Justice,  and  that  this  rule  ought  to  be  discharged. 

Parke,  B.  I  entirely  concur  in  thinking  that  the  Lord  Chief  Justice  was  right  in 
.saying  that  there  was  no  evidence  of  assent  in  this  case  ;  for  the  facts,  when  rightly 
understood,  so  far  fi'om  proving  assent,  clearly  prove  dissent  on  the  part  of  the 
executors.  If  the  only  question  were  whether  this  carnage  was  stock  in  trade,  I  am 
strongly  disposed  to  think  it  was.  But  an  .isseut  to  one  article  falling  within  the 
description  of  stock  in  trade  was  not  neces.sarily  an  assent  as  to  all ;  and  the  executors 
were  not  likely  to  have  given  their  assent  to  the  bequest  of  this  particular  chattel, 
when  they  entertained  a  doubt  whether  it  proved  part  of  the  testator's  stock  in  trade. 
The  case  of  the  bequest  of  a  term  of  years,  or  of  one  specific  chattel,  is  altogether 
different.  In  that  case,  no  doubt,  an  assent  to  the  estate  of  a  legatee  for  life  is  an 
assent  to  him  in  remainder.  So,  an  assent  to  take  part  as  residuary  legatee  is  an 
assent  to  take  the  whole,  because  it  admits  that  there  is  a  residue,  and  that  the  debts 
and  legacies,  which  alone  [28]  could  entitle  the  e.\-ecutor  to  withhold  his  assent,  ai-e 
paid.  The  position  which  has  been  cited  from  Sheppard's  Touchstone  requires  some 
qualification.  The  law  is  correctly  stated  in  Williams  on  Executors  (vol.  2,  pp.  1089, 
1090,  3rd  edit.),  that  a  conditional  assent  is  sufficient  only  where  it  is  the  case  of  a 
condition  subsequent,  or  such  a  one  as  the  executor  had  no  authority  to  annex  for  his 
own  benefit.  It  is  unnecessary,  however,  to  give  any  opinion  on  that  point :  the  only 
question  here  is,  whether  the  executors,  who  have  assented  to  the  bequest  of  stock  in 
trade,  have  therefore  assented  to  the  bequest  of  this  particular  chattel,  not  as  a  part 
of  one  entire  thing,  but  on  the  ground  of  its  being  one  of  numerous  chattels  con- 
stituting stock  in  trade.  Undoubtedly  they  are  not  obliged  to  assent  as  to  all,  but 
may  withhold  their  assent  as  to  part :  and  here  it  is  clear  that,  doubting  whether  this 
carriage  was  part  of  the  stock,  they  refused  to  assent  as  to  it.  They  are  therefore 
entitled  to  recover  it  in  trover,  seeing  that  it  never  vested  in  the  legatees. 

GuRNEY,  B.,  concurred. 

ROLFE,  B.  I  am  of  the  same  opinion.  There  is  a  clear  distinction  between  the 
effect  of  an  assent  by  an  executor  as  to  one  out  of  several  chattels,  and  an  assent  to 
the  bequest  of  a  term  of  years.  If  he  assent  to  the  tenant  for  life  taking,  it  would  be 
manifestly  unjust  that  it  should  not  be  an  assent  to  him  in  remainder ;  that  the 
executor  should  have  it  in  his  power  afterwards  to  take  and  sell  the  reversion  for 
payment  of  the  testator's  debts,  would  be  an  act  of  great  injustice.  But  the  ease  is 
totally  different  as  to  the  bequest  of  a  number  of  articles,  as  stock  in  trade,  or  plate : 
there  an  executor  may  properly  withhold  his  assent  as  to  some,  because  he  may  want 
them,  and  want  them  rightfully,  for  payment  of  the  debts  of  the  testator. 

liule  discharged. 

[29]  BRADSHAW  V.  Bradshaw.  Exch.  of  Pleas.  Nov.  11,  1841.— The  plaintiff", 
being  insolvent,  proposed  to  his  creditors  to  pay  them  a  composition  of  10s.  in 
the  pound,  to  be  secured  by  his  acceptances.  All  the  creditors  agi'eed  to  the 
an'angement  except  the  defendant,  who  refused  to  execute  the  agreement  unless 
he  were  paid  the  additional  sum  of  2s.  in  the  pound  on  his  debt.  A  cheque  for 
that  amount  was  accordingly  given  him  by  a  relation  of  the  plaintiff,  without  the 
plaintiff's  knowledge,  and  he  then  signed  the  agreement,  and  received  from  the 
plaintiff'  his  acceptances  for  the  IDs.  composition.  Semble,  that,  under  these 
circumstances,  the  plaintiff",  if  he  were  compelled  to  pay  the  bills  at  maturity  to 
bona  fide  indorsees,  to  whom  they  had  been  transferred  by  the  defendant  for 
value,  might  recover  back  from  the  defendant  the  excess  received  by  him  beyond 
the  amount  of  the  composition. 

[S.  C.  11  L.  J.  Ex.  5.] 

Assumpsit  for  money  paid,  money  had  and  received,  and  on  an  account  stated. 
Plea,  non  assumpsit.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings 
after  Easter  Term,  the  following  facts  appeared  : — 

The  plaintiff,  being  in  embarrassed  circumstances,  proposed  to  his  creditors  to  pay 
them  a  composition  of  10s.  in  the  pound,  to  be  secured  by  his  acceptances,  payable  in 
three  instalments.  All  the  creditors  agreed  to  sign  a  composition  agreement  to  this 
eff'ect,  except  the  defendant,  who  was  a  creditor  for  the  sum  of  5.591.  IGs.  8d.,  and  he 
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refused  to  execute  the  agreement,  unless  he  were  paid  the  additional  sum  of  28.  in  the 
pound  upon  the  amount  of  his  debt.  The  party  who  conducted  the  negotiation  on 
behalf  of  the  plaintifl"  thereupon  gave  the  defendant  a  cheque  for  551.  19s.  8d.  (the 
amount  of  is.  in  the  pound  on  his  debt),  drawn  by  one  Waite,  the  father-in-law  of  the 
plaintiff,  without  the  plaintiff's  knowledge  :  and  the  defendant  then  signed  the  agree- 
ment, and  received  from  the  plaintiff  thiee  bills  of  exchange  for  911.  lis.  lOd.  each, 
for  the  amount  of  his  composition  ;  after  which  he  executed  an  unconditional  release 
to  the  plaintiff.  It  was  opened  for  the  plaintiff  at  the  trial,  that  the  bills  given  to  the 
defendant  were,  at  the  time  of  their  maturity,  outstanding  in  the  hands  of  third  parties 
as  indorsees,  and  that  the  plaintiff  had  paid  the  amount  of  them  to  the  holders  out  of 
his  own  funds.  The  plaintiff  brought  this  action  to  recover  back  the  sum  of  551.  1 9s.  8d., 
and  rested  his  cl.iim  on  two  grounds  ;  first,  that  the  advance  of  that  sum  by  Waite, 
on  behalf  of  the  plaintill',  to  the  defendant,  was  without  consideration  ;  and  secondly, 
that  iis  the  defendant  had  received  not  otily  that  money  from  Waite,  but  also  the 
value  of  the  cotnposition  [30]  negotiated  by  him,  and  paid  when  due  by  the  plaintiff, 
he  had  thus  received  more  than  the  amount  of  the  agreed  composition,  and  the 
overplus  might  be  recovered  back  by  the  plaintiff.  The  Lord  Chief  Baron,  adverting 
to  the  first" point,  (which  had  been  most  prominently  made),  thought  that,  as  the 
money  had  been  paid  by  Waite  to  the  defendant  without  the  privity  of  the  plaintiff, 
the  latter  had  no  right  to  i-ecover  it  back,  and  accordingly  directed  a  nonsuit. 

In  Trinity  Term,  Erie  obtained  a  rule  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside,  and  a  new  trial  had  ;  against  which 

Thesiger  now  shewed  cause.     The  case  on  the  part  of  the  plaintiff  is  put  in  two 

ways:  first,  that  the  payment  of  the  551.  19s.  8d.  by  Waite  to  the  defendant  was  in 

fact  a  payment  by  the  phiintiff,  and  that  the  agreement  whereon  it  was  paid  being 

fraudulent,  he  is  entitled  to  recover  it  back  :  or  secondly,  that  the  surplus  received  by 

the  defendant  beyond  the  composition  of  10s.  is,  under  the  circumstances,  recoverable 

as  monev  had  and  recived  to  the  plaintiff's  use.     With  respect  to  the  first  ground,  it 

is  clear  that  the  money  was  paid  by  Waite  without  the  plaintifl"'s  knowledge ;  it  was 

in  fact  Waite's  money  and  not  the  plaintiff's :  and  as  Waite  could  not  have  recovered 

it  back,  it  being  a  voluntary  payment  by  him,  and  he  being  in  pari  delicto  with  the 

defendant,  so  neither  could  the  plaintiff',  by  assuming  himself  to  be  the  debtor  of  the 

defendant,  give  himself  a  title  to  recover  which  Waite  had  not.     With  regard  to  the 

second  ground  of  objection,  it  is  not  necessary  on  the  present  occasion  to  question 

the  cases  which  have  established  that  any  private  arrangement,  whereby  one  creditor 

is  to  receive  a  greater  benefit  than  the  others,  as  an  inducement  to  sign  a  composition 

deed,  is  a  fraud  on  the  other  creditors,  and  void  :  C'ocksholt  v.  Be7i-[31]-neU  (2  T.  R. 

763),  Sleinman  v.  Jllagnus  (11  East,  390),  Lewis  v.  Jones  (4  B.  &  C.  506  ;  6  D.  &  R. 

567).     But   here  the  debtor  is  attempting  to  recover  back  money  which  has  been 

actually  paid  to  the  creditor.     In  K7iight  v.  Enid  (5  Bing.  432;  3  M.  &  P.  18),  the 

creditor  was  seeking  to  enforce  the  composition,  after  receiving  the  surplus  under  the 

fraudulent  agreement;  which  distinguishes  that  case  from  the  present.     The  case  of 

Ward  V.  Bird  (5  C.  &  P.  229)  appears  most  to  resemble  the  present.     There  the 

defendant,  who  was  a  creditor  of  the  plaintiff,  stipulated,  by  a  composition  deed,  that 

his  debt  should  be  paid  at  6s.  in  the   pound  by  promissory  notes;    and  after  the 

execution  of  the  deed,  obtained  payment  from  the  plaintiff  in  full :  and  it  was  held, 

that  the  plaintiff  could  not  recover  back  the  difference  between  the  full  amount  of  the 

defendant's  debt  and  the  composition,  without  proving  that  the  composition  notes  had 

been  paid,  or  giving  some  evidence  equivalent  to  such  proof.     [Parke,  B.     That  case 

is  very  inaccuiately  reported.     The  money  sought  to  be  recovered  back  had  been  paid 

in  settlement  of  an  action  by  the  plaintiff  himself.]     The  case  of  Tmiier  v.  Hoole 

(Dowl.  &  Ry.  N.  P.  C.  27)  is  there  referred  to  as  an  authority.     There  a  creditor, 

after  having  signed  a  composition  deed,  induced  the  debtor  to  give  him  bills  of  exchange 

for  the  full  amount  of  his  debt,  bearing  date  the  day  before  the  composition  deed  ; 

and,  after  receiving  one  instalment,  sued  the  debtor  on  the  bills,  and  recovered  the 

amount,  minus  the  instalment  paid.     Lord  Tenterden  ruled,  that  the  debtor  might 

maintain  an  action  for  money  had  and  received  against  the  creditor,  to  recover  back 

the  difference  between  the  full  amount  of  the  debt  and  the  amount  of  the  composition. 

That  case  would  certainly  appear  to  be  an  authority  against  the  present  defendant, 

but  for  the  cu'cumstance  that  the  report  cannot  be  relied  on,  since    it   states  the 

[32]  agieemeiit  for  payment  in  full  to  the  defendant  to  have  been  made  after  the 
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signing  of  the  composition  deed,  in  which  case  it  would  not  be  fi'andiilent  at  ail.  And 
in  mismi  V.  Eiii/  (10  Ad.  &  Ell.  82;  2  P.  &  D.  253),  Lord  Denman,  C.  J.,  I'einarking 
on  the  case  of  Turner  v.  Hook,  says,  "  Lord  Tenterden,  in  deciding  that  case,  was 
not  reminded  of  another  principle  of  at  least  e(|ual  importance,  which  was  estahlished 
in  Marriot  v.  Hampton  (7  T.  R,  269),  that  what  a  party  recovers  from  another  by 
legal  process,  without  fraud,  the  loser  shall  never  recover  back  liy  virtue  of  any  facts 
which  could  have  availed  him  in  the  former  proceeding."  Smith  v.  Cuff  (6  M.  &  Sel. 
160)  will  no  doubt  be  relied  on  for  the  plaintiff.  But  there  one  of  the  promissory 
notes  given  by  the  plaintifi',  the  debtor,  had  been  negotiated  by  the  defendant,  and 
payment  had  been  enforced  against  the  plaintiff"  by  the  holder.  That,  therefore,  was 
a  payment  by  compulsion,  and  it  was  not  a  case  of  par  delictum.  [Parke,  B.  It  is 
most  probable  that  Turner  v.  Hoole  was  a  case  of  the  same  description,  and  that  the 
defendant  had  enforced  payment  of  the  bills  against  the  plaintiff,  by  putting  them 
into  the  hands  of  an  indoi'see.]  In  Ahager  v.  Spalding  (4  Bing.  N.  C.  707  ;  6  Scott, 
204),  which  was  a  decision  on  the  same  ground,  it  is  admitted  arguendo  that  Smith  v. 
Cuff' is  not  distinguishable  from  Turner  v.  Hook.  But  JFiUon  v.  Ray  is  an  authority 
for  the  defendant.  In  that  case,  a  creditor  refused  to  sign  the  composition  deed 
without  receiving  a  bill  of  exchange  for  the  remainder  of  his  debt,  which  the  debtor 
gave  him,  and  he  then  signed  the  deed ;  and  the  debtor  having  afterwards  paid  the 
amount  of  the  bill  to  the  creditor,  it  was  held  that  this  was  a  voluntary  payment,  and 
that  the  amount  could  not  be  recovered  back  as  money  had  and  received.  In  the 
present  case,  it  is  not  the  creditor  who  is  seeking  to  enforce  the  [33]  illegal  agree- 
ment, but  the  debtor,  after  a  voluntary  payment  according  to  the  agreement,  is 
seeking  to  recover  back  the  money  so  paid.  [Lord  Abinger,  C.  B.  But  suppose  it 
turns  out  that  the  plaintiff  was  compelled  to  pay  the  amount  of  the  bills  to  the  holdei's  ?] 
He  has  not  been  compelled  to  pay,  nor  has  he  ever  paid,  this  money,  which  he  now 
seeks  to  I'ccover  back.  In  Smith  v.  Cuff,  and  Ahager  v.  Spalding,  the  money  was 
that  of  the  debtor  himself.  [Rolfe,  B.,  referred  to  Howden  v.  Haigh  (11  Ad.  &  Ell. 
1033;  3  P.  &  D.  661).]  That  also  was  the  case  of  a  creditor  seeking  to  enforce  the 
illegal  agreement.  Here  the  debtor,  who  is  the  party  suing,  has  only  paid  the 
composition,  and  the  money  paid  beyond  it  was  that  of  a  third  person.  [Rolfe,  B. 
Suppose,  after  AVaite  paid  the  £-55  to  the  defendant,  and  before  the  plaintiff  paid  any 
thing,  he  had  discovered  the  transaction,  could  he  have  resisted  payment  of  his 
acceptances?]  No  doubt  Knight  v.  Hunt  and  Hoicden  v.  Haigh  are  authorities  that  he 
might.  But  how  can  the  payment  of  the  bills  give  the  plaintiff  a  right  of  action  for 
this  money  1  He  has  paid  no  more  than  he  ought  to  pay,  and,  if  he  recovers  in  this 
action,  he  will  have  paid  nothing. 

Erie  and  Bramwell,  conti'i.  [Parke,  B.  There  can  be  no  question  as  to  the  first 
point,  because  there  was  no  payment  to  the  defendant  on  the  part  of  the  plaintiff,  but 
directly  the  reverse,  and  no  ratification  by  the  plaintiff  could  adopt  it.]  Then  as  to 
the  other  point.  The  only  distinction  between  this  case  and  that  of  Smith  v.  Cuff  is, 
that  there  the  plaintiff  himself,  here  his  relative,  paid  the  surplus  amount  beyond  the 
composition.  But  the  foundation  of  that  case  is,  that  the  notes  given  by  the  debtor 
were  void,  and  could  not  be  enforced  by  a  creditor ;  and  if  the  creditor  puts  them  into 
circulation,  and  enables  a  third  party  thereby  to  extort  from  the  debtor  the  money, 
the  [34]  payment  of  which  could  have  been  resisted  if  they  had  remained  in  the  hands 
of  the  creditor,  as  against  him  the  negotiation  of  them  is  void,  and  the  money  received 
by  him  is  money  had  and  received  to  the  plaintiff's  use.  The  cases  of  Knight  v.  Hunt, 
and  Leicester  v.  Bose,  are  clear  authorities  to  shew  that  it  makes  no  difference  whether 
the  money  be  obtained  from  the  debtor,  or  from  a  third  person  :  in  either  case,  the 
favoured  creditor  is  guilty  of  an  extorsive  and  oppressive  fraud.  The  question  really 
is,  whether  the  agi'eement  between  the  plaintiff  and  the  defendant  was  void  altogether, 
or  only  as  against  the  defendant.  It  is  said  the  plaintiff  has  paid  no  more  than  he 
was  bound  to  pay  ;  but  if  the  agreement  was  illegal  and  void,  he  was  not  bound  to 
pay  anything.  [Parke,  B.  Must  he  not  pay  the  original  debt?]  No;  as  to  that, 
the  creditor  would  be  met  by  the  deed  of  release ;  and  if  he  alleges  that  it  is  void  as 
being  in  pursuance  of  the  fraudulent  agreement,  he  is  met  by  the  answer,  that  he 
cannot  take  advantage  of  his  own  fraud.  A  creditor  would  be  no  loser  by  insisting 
on  an  undue  preference,  if,  on  being  unable  to  retain  it,  he  were  remitted  to  his 
original  rights.  This  is  not  a  case  of  par  delictum  :  the  debtor  is  under  oppression, 
and  the  payment  by  him  upon  the  bills  is  not  voluntary.     No  doubt,  however  void 
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the  iniiisuction  were,  if  the  money  were  paid  l)y  the  debtor  at  a  time  when  he  might 
have  resisted  the  payment,  he  eaiinot  recover  it  hack  ;  but  here  the  payment  was  made 
becftuse  the  plaintiff  had  no  defence  against  the  holder  of  the  bills. 

LoKi)  AitiNCKK,  C.  B.  If  I  were  satisKcd  that  the  whole  of  the  points  essential  to 
constitute  tiie  c:ise  of  the  plaintiii;  upon  the  second  ground  which  has  been  taken  on 
his  behalf,  had  been  made  at  the  trial,  I  should  have  been  sorry  to  e.vpose  him  to  the 
payment  of  any  costs.  But,  to  enable  him  to  recover,  it  was  essential  for  him  to 
shew,  tirst,  that  the  bills  were  paid  by  him,  otherwise  non  constat  [35]  that  the 
defendant  had  received  more  than  the  amount  of  his  composition  ;  and  secondly,  that 
when  they  were  so  paid,  they  were  not  in  the  hands  of  the  defendant ;  because,  if 
thev  were,  they  were  paid  voiunt.:irily,  and  the  case  would  fall  within  the  authority  of 
ll'ii-ion  V.  liai/.  And  further,  he  must  have  shewn  also  that  they  were  paid  by  him ; 
if  they  were  paid  by  his  sui-ety,  I  do  not  .see  how  he  could  convert  the  defendant's 
supposed  fraud  into  the  means  of  getting  into  his  own  pocket  money  which  he  could  not 
otherwise  have  got.  It  must  be  his  mone^^ — money  had  and  received  to  his  use.  He 
must,  therefore,  prove  that  the  bills  were  in  the  hands  of  third  persons,  so  that  he 
had  no  defence  to  their  claim  ;  and  that  they  were  paid  out  of  his  own  funds.  If 
either  of  these  facts  failed  in  proof,  then  he  would  not  be  entitled  to  recover.  I  think, 
thci-efore,  that  the  cause  must  go  down  to  a  new  trial,  to  give  an  opportunity  to  the 
plaintiff  of  ascertaining  these  facts,  and  to  the  defendant  of  setting  up  any  case  he 
may  have  to  meet  them.  With  regard  to  the  costs,  we  think  that  if  the  defendant 
succeeds,  he  should  have  the  costs  of  both  trials,  but  that  if  the  plaintiff  succeeds,  he 
should  not  have  the  costs  of  the  first  trial.  The  rule  will  therefore  be  absolute  for 
a  new  trial — the  costs  to  abide  the  event.  I  may  add,  that  it  forms  a  part  of  my 
consideration  of  the  case,  that  the  release  given  by  the  defendant  is  not  in  the  ordinary 
form,  a  conditional  one,  but  an  absolute  one,  in  consideration  of  the  composition  being 
secured  to  the  creditors  by  the  sureties. 

r.vUKK,  B.  It  is  clear  that  the  plaintiff'  could  not  have  recovered  on  the  first 
ground  taken  at  the  trial,  because  the  money  paid  by  Waite  to  the  defendant  was  not 
money  had  and  received  to  his  use ;  the  payment  was  not  with  the  plaintift"s  money, 
but  on  the  contrary,  was  to  be  kept  secret  from  him.  As  to  the  other  point,  the 
question  is,  in  what  situation  the  plaintiff  will  be,  if  it  turn  out  that  the  [36]  payment 
was  made  by  him  involuntarily,  out  of  his  own  funds,  and  in  discharge  of  a  bona  fide 
claim.  That  raises  a  very  important  question,  on  which  it  will  probably  become 
necessary  to  take  the  opinion  of  the  Court ;  but  the  case  is  not  yet  ripe  for  that  decision. 

GuKNEY,  B.,  and  Kolfe,  B.,  concurred. 

Kule  absolute. 

Bill  v.  Bajient.  Exch.  of  Pleas.  Nov.  11,  1841.— The  defendant  ordered  goods 
of  H.,  the  del  credei'e  agent  of  the  plaintiff,  at  a  stipulated  price,  to  be  paid  for 
on  delivery  ;  and  on  receiving  notice  that  the  goods  had  arrived  at  H.'s  warehouse, 
went  there,  and  directed  a  boy  whom  he  saw  there  to  put  a  certain  mark  on  the 
goods.  On  the  defendant's  refusal  to  receive  the  goods  by  reason  of  a  dispute 
about  the  price,  an  action  was  commenced  against  him  by  the  plaintiff;  after 
which,  at  H.'s  request,  the  defendant  wrote  in  H.'s  ledger,  at  the  bottom  of  a 
page,  containing  the  statement  of  the  goods  in  question  and  headed  with  the 
plaintiff's  name,  the  words  "  Received  the  above,"  which  he  signed  : — Held,  that 
there  was  no  evidence  to  go  to  the  jury  of  a  delivery  and  acceptance,  sufficient  to 
satisfy  the  Statute  of  Frauds. — A  memorandum  in  writing  of  a  contract,  to  satisfy 
the  .Statute  of  Frauds,  must  have  been  made  before  action  brought. 

[8.  G.  1 1  L.  J.  Ex.  81.  Distinguished,  Acmman  v.  Mm-iice,  1849,  8  C.  B.  449.  Dis- 
cussed, Zmcils  v.  DiJMii,  1S89,  22  Q.  B.  D.  359.  Kef  erred  to,  Gilmn  v.  Holland, 
1865,  L.  K.  1  C.  P.  8;  In  re  Holland;  Gregg  v.  Holland,  [1902J  2  Ch.  383.] 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea,  non 
assumpsit.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after 
Tnnity  Term,  the  following  facts  appeared  :— 

The  defendant  ordered  of  one  Harvey,  who  was  an  agent  of  the  plaintiff  under  a 
del  credere  commission,  a  quantity  of  goods,  including  twenty  dozen  haii-brushes  and 
twelve  dozen  clothes-brushes,  to  be  paid  for  on  delivery,  at  a 'stipulated    price  ;  but  no 
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memorandum  in  writing  of  the  bargain  was  made  at  the  time.  On  receiving  notice 
from  Harvey  that  the  brushes  had  arrived  at  his  warehouse,  the  defendant,  on  the 
22nd  of  March  last,  went  there,  and  directed  a  boy,  whom  he  saw  there,  to  alter  the 
mark  "No.  1,"  upon  one  of  the  packages,  to  "No.  12,"  and  to  send  the  whole  of  the 
goods  to  the  St.  Catharine's  Docks.  The  next  day,  an  invoice  was  delivered  to  the 
defendant,  charging  the  brushes  respectively  at  the  rate  of  8s.  and  12s.  each.  The 
defendant  objected  to  this  [37]  price,  alleging  that  by  the  contract,  as  he  had  under- 
stood it,  the  above  were  to  be  the  prices  of  the  brushes  per  dozen  ;  and  refused  to 
pay  for  them.  On  the  24th  of  March,  the  plaintiff'  commenced  the  present  action  for 
the  price.  On  the  27th,  the  defendant,  at  Harvey's  request,  wrote  in  Harvey's  ledger, 
at  the  bottom  of  the  page  which  contained  the  statement  of  the  articles  ordered  by 
the  defendant,  and  which  page  was  headed  "Bill  &  Co.,"  the  following  words:  — 
"  Received  the  above,  John  Bament."  The  rest  of  the  goods  were  sent  to  and  received 
by  the  defendant  It  was  objected  for  the  defendant,  that  there  was  no  evidence  of 
any  contract  in  writing,  or  of  any  acceptance  of  the  brushes,  sufficient  to  satisfy  the 
I7th  section  of  the  Statute  of  Frauds.  The  Lord  Chief  Baron  reserved  the  point,  and 
the  plaintifT  had  a  verdict  for  the  amount  claimed,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Erie  having  obtained  a  rule  nisi  accordingly, 

Thesiger  and  Martin  now  shewed  cause.  First,  the  defendant's  receipt  in  the 
ledger,  although  written  after  the  commencement  of  the  action,  amounts  to  a  memo- 
randum in  writing  sufficient  to  satisfy  the  statute,  or,  at  all  events,  is  evidence  of  a 
previous  acceptance  of  the  goods  within  the  17th  section.  That  section  requires  that 
one  of  three  matters — part  acceptance  of  the  goods,  earnest  or  part  payment,  or  a 
memorandum  in  writing  of  the  bargain,  shall  occur,  in  order  to  shew  a  reality  in 
the  contract,  beyond  that  which  parol  evidence  would  establish  :  but  there  is  nothing 
in  the  statute  to  shew  that  these  must  all  have  existed  before  action  brought.  The 
statute  does  not  make  the  contract  in  itself  illegal  and  void,  but  only  says  that  no 
contract  shall  be  allowed  (that  is,  by  the  Court  on  the  trial)  to  be  good,  except  one 
of  these  three  things  shall  appeal'.  It  has  been  decided  that  the  memorandum  need 
[38]  not  be  signed  with  the  intent  of  attesting  the  bargain.  Coles  v.  Trecolhick  (9  Ves. 
250).  But,  at  all  events,  the  acknowledgment,  "  Received  the  above,"  was  evidence 
to  go  to  the  jury  of  a  previous  acceptance.  There  is  nothing  in  it  to  confine  its  opera- 
tion to  the  particular  moment  at  which  it  was  signed.  All  that  is  prohibited  by  the 
statute  is,  that  such  a  contract  as  is  mentioned  therein  shall  not  be  imposed  on  a  party 
without  a  particular  species  of  proof ;  but  if  the  plaintiff  produces  in  evidence  a 
document  which  goes  to  prove  a  good  contract  anterior  to  the  commencement  of  the 
action,  that  is  sufficient.  Secondly,  there  was  besides  independent  evidence  of  accept- 
ance. The  defendant  was  allowed  to  deal  with  the  goods  as  his  own,  and  had  posses- 
sion of  them,  although  Harvey  might  still  retain  a  lien  on  them  for  the  price.  The 
present  case  is  distinguishable  from  all  those  which  will  be  relied  upon  for  the  defen- 
dant. In  Tempest  v.  Fitzgerald  (3  B.  &  Aid.  680),  the  hoi-se,  although  ridden  by  the 
vendee  for  the  purpose  of  trial,  remained  throughout  in  the  possession  of  the  vendor 
as  the  owner.  So,  in  Carter  v.  Toussaint  (.5  B.  &  Aid.  8.5-3  ;  1  D.  &  R.  515),  the  horse 
was  sent  to  grass  in  the  vendor's  name,  by  the  vendee's  direction.  So  also,  in  Maberley 
V.  Sheppard  (10  Bing.  99;  3  Moo.  &  Sc.  436),  the  waggon  remained,  unfinished,  in 
the  possession  of  the  maker.  BaUeij  v.  Parker  (2  B.  &  Cr.  37  ;  3D.  &  R.  220)  only 
decides  that  the  mere  marking  of  goods  by  the  vendee  in  the  vendor's  shop  does  not 
constitute  an  acceptance  ;  but  here  more  was  done.  The  order  for  the  marking  may 
be  coupled  with  the  subsequent  acknowledgment  by  the  receipt  in  the  ledger. 

Erie  (with  whom  was  Whateley),  contra.  It  is  now  .said  that  there  was  evidence 
for  the  jury  of  an  acceptance;  but  at  the  trial  the  point  was  left  for  the  Court  to 
determine,  whether  the  undisputed  facts  amounted  in  law  to  an  ac-[39]-ceptance ;  and 
such  has  been  the  course  in  all  the  cases  on  this  subject.  There  is  nothing  in  the 
terms  of  the  receipt  to  shew  that  it  was  meant  to  be  an  acknowledgment  of  a  previous 
actual  acceptance  ;  nor  could  an  act,  done  after  the  repudiation  of  the  contract,  and 
after  action  bi'ought  to  enforce  it,  operate  as  such.  Neither  was  there  any  acceptance 
before  action  brought.  This  was  a  ready  money  bargain  ;  so  that  the  delivery  of  the 
goods  and  the  payment  of  the  price  were  to  be  concurrent  acts.  The  goods  remained 
in  the  corporal  possession  of  Harvey,  as  the  plaintiff's  agent ;  and  no  act  was  done  by 
the  defendant,  but  merely  a  verbal  direction  given  by  him  as  to  the  marking.     It  is 
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clejir  that  the  vendor  retained  his  lien  for  the  price  ;  imd  that,  according  to  Carter  v. 
TousMiinl  and  Tempest  v.  Fitzijcrahl,  is  the  test  whereby  to  determine  whether  there 
has  l)een  an  accept:ince  within  the  statute.  Tempest  v.  Fitzgerald  was  a  stroiigei-  case 
than  the  present,  for  there  the  horse  was  dealt  with  between  the  parties  as  if  the 
bargain  «'as  toinjilete.  In  Malierlei/  v.  Sheppard,  the  waggon  was  completed  before 
action  ln'onght,  and  what  the  (lufeiiduiit  did  to  it  made  it  complete  ;  yet,  the  plaintifi" 
never  having  ])ivrtcd  with  his  lien  for  the  price,  that  was  held  insufficient  to  amount 
to  an  acceptance.     The  same  princijile  is  applied  in  Baldei/  v.  Parker. 

Seeon'lly,  there  was  not  any  memorandum  in  writing  sufficient  to  satisfy  the 
statute.  The  point  now  taken  for  the  plaintiff,  that  it  may  be  a  writing  subsequent 
to  the  commencement  of  the  action,  has  never  before  been  applied  to  the  Statute  of 
Frauds.  The  statute  declares,  that  no  contract  for  the  sale  of  goods  above  the  value 
of  £10  shall  be  allowed  to  be  good,  except  it  be  accompanied  with  certain  rec^uisites. 
That  must  mean  requisites  existing  when  the  contract  comes  in  esse :  or,  at  all  events, 
the.v  are  necessary  ingredients  in  the  cause  of  action,  which  must  be  in  existence,  so 
as  to  make  it  complete,  when  the  action  is  brought.  He  was  then  stopped  by 
the  Court. 

[40]  Lord  Abinger,  C.  B.  If  the  question  at  the  trial  had  turned  altogether 
upon  the  acceptance,  I  should  then  have  formed  the  same  opinion  as  I  do  now.  In 
order  to  make  it  such  an  acceptance  as  to  satisfy  the  statute,  it  should  appear  that 
there  was  a  delivery.  Here  Harvey  was  the  plaintiff's  agent,  and  sold  for  ready 
money,  and  he  was  not  bound  to  deliver  the  goods  until  payment  of  the  price.  Now 
all  that  takes  place  is  a  direction  by  the  defendant  to  alter  the  mark  on  the  goods,  and 
to  send  them  to  the  docks  :  but  the  question  is,  whether  this  was  done  under  such 
circumstances,  and  Harvey  stood  in  such  a  situation,  as  that  he  was  bound  to  send 
them  to  the  docks.  The  acceptance,  to  be  effectual  under  the  statute,  should  be  such 
as  to  devest  the  property  in  the  goods  out  of  the  seller.  Here  the  defendant  probably 
meant  to  accept  them,  and  to  make  Harvey  his  agent  for  shipping  them.  But  can  it 
be  said  that  he  was  his  agent  to  deliver  at  all  events  ?  I  think  clearly  not.  He  was 
at  liberty  to  say  that  he  would  not  deliver  to  or  ship  for  the  defendant  until  the  goods 
were  paid  for.  There  is  nothing  to  shew  that  he  contracted  to  hold  them  as  the 
defendant's  agent,  or  by  implication  to  make  him  his  agent.  Therefore,  for  want  of  a 
delivery,  there  was  no  sufficient  acceptance  of  these  goods.  The  rule  will  be  absolute, 
but  not  for  a  nonsuit,  as  it  appears  that  some  goods  were  received  by  the  defendant, 
but  for  a  new  trial  on  payment  of  co.sts  by  the  plaintiff'. 

Parke,  B.  I  concur  in  thinking  that  there  was  no  evidence  to  go  to  the  jury  to 
satisfy  the  Statute  of  Fi-auds.  With  regard  to  the  point  which  has  been  made  by 
Mr.  Martin,  that  a  memorandum  in  writing  after  action  brought  is  sufficient,  it  is 
certainly  quite  a  new  point,  but  I  am  clearly  of  opinion  that  it  is  untenable.  There 
must,  in  order  to  sustain  the  action,  be  a  good  contract  in  existence  at  the  time  of 
action  brought ;  and  to  make  it  a  good  contract  under  the  statute,  there  must  be  one 
of  the  three  re-[41]-quisites  therein  mentioned.  I  think,  therefore,  that  a  written 
memorandimi,  or  part  payment,  after  action  brought,  is  not  sufficient  to  satisfy  the 
statute.  Then,  to  take  the  case  out  of  the  17th  section,  there  must  be  both  delivery 
and  acceptance  ;  and  the  question  is,  whether  they  have  been  proved  in  the  present 
case.  I  think  they  have  not.  I  agree  that  there  was  evidence  for  the  jury  of  accept- 
ance, or  ratherof  intended  acceptance.  The  direction  to  mark  the  goods  was  evidence 
to  go  to  the  jury  quo  animo  the  defendant  took  possession  of  them  :  so  also,  the 
receipt  \yas  some  evidence  of  an  acceptance.  But  there  must  also  be  a  delivery  ;  and 
to  constitute  that,  the  possession  must  have  been  parted  with  by  the  owner,  so  as  to 
deprive  hira  of  the  right  of  lien.  Harvey  might  have  a<;reed  to  "hold  the  goods  as  the 
warehouseman  of  the  defendant,  so  as  to  deprive  himself  of  the  right  to  refuse  to 
deliver  them  without  payment  of  the  price  ;  but  of  that  there  was  no  proof.  There 
was  no  evidenc^  of  actual  marking  of  the  goods,  or  that  the  order  to  mark  was 
assented  to  by  Harvey.  I  am  of  opinion,  therefore,  that  there  was  no  sufficient  proof 
ot  acceptance  to  satisfy  the  statute,  and  that  the  case  falls  within  the  1 7th  section. 

GUKNKY,  B ,  and  KOLFE,  B.,  concurred. 

Rule  absolute  accordingly. 
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[42]  Brown,  Public  Officer,  &c.,  v  Bamford.  Exch.  of  Pleas.  Nov.  13,  1841.— 
A  Judge  at  charnl)ers  only,  and  not  the  Court,  has  authority,  under  the  stat. 
1  &  2  Vict.  0.  110,  s.  14,  to  make  an  order  to  charge  a  fund  with  the  payment 
of  money  recovered  by  a  judgment :  if  he  makes  an  absolute  order,  the  Court 
has  jurisdiction  to  set  it  aside  if  wrongly  made  ;  but  if  he  only  makes  an  order 
nisi,  the  Court  has  no  authority  to  entertain  the  question,  although  the  Judge 
expresses  his  desire  to  refer  it  to  the  Court. 

[S.  C.  1 1  L.  J.  53 ;  6  Jar.  451.] 

In  this  case  a  rule  had  been  obtained,  calling  upon  the  defendant  to  shew  cause 
why  a  third  pait  of  certain  stock  in  the  public  funds,  standing  in  the  name  of  a 
trustee  to  the  defendant's  use,  should  not  be  charged  with  the  payment  of  the  sum  of 
£750  recovered  against  hei'  by  the  judgment  in  this  action,  pursuant  to  the  stat. 
1  &  2  Vict.  c.  110,  s.  14.  It  appealed  from  the  affidavits,  that  on  the  8th  of  October 
last,  a  Judge  at  chambers  made  an  order  nisi  for  charging  the  stock  with  the  sum  in 
question.  This  order  was  not  made  absolute,  but  the  learned  Judge  directed  the 
parties  to  make  the  application  to  the  Court.  The  order  had  been  served  on  the 
Bank  of  England.  On  the  9th  of  October  a  writ  of  error  coram  vobis  was  allowed, 
and  on  the  loth  of  the  same  month  notice  of  the  allowance  thereof  was  served  on  the 
plaintiff's  attoi'ney. 

Eile  (VVallinger  with  him)  shewed  cause.  First,  the  proceedings  on  the  Judge's 
order  were  altogether  stayed  by  the  writ  of  error,  which  operated  as  a  supersedeas 
from  the  time  of  service  of  the  allowance  of  it :  Levy  v.  Price  (2  M.  &  W.  533),  Birch  v. 
Trisie  (8  East,  412).  But,  secondly,  the  order  of  the  Judge  could  not  operate  as  a 
valid  execution  until  it  was  made  absolute.  By  the  statute,  the  authority  to  order 
the  fund  to  stand  charged  with  the  amount  of  the  judgment,  is  vested  in  a  Judge,  not 
in  the  Court,  and  he  ought,  therefore,  to  have  made  an  absolute  order,  if  he  thought 
it  a  case  within  the  statute ;  the  mere  order  nisi  is  only  to  bring  the  parties 
before  him. 

Cresswell,  contriV.  There  is  at  least  an  inchoate  execution,  for  the  15th  section  of 
the  statute  expressly  provides  [43]  that  the  order  to  shew  cause  shall  operate  as  a 
distringas  on  the  Bank,  so  as  to  restrain  them  from  permitting  any  transfer  of  the 
stock  in  the  mean  time.  Then  the  Court,  to  whom  the  matter  has  been  referred  by 
the  Judge,  has  the  power  of  making  the  rule  absolute  ;  and  when  that  is  done,  it  will 
have  the  effect  of  a  valid  and  perfect  execution. 

Lord  Abinger,  C.  B.  I  think  that  the  Court  has  no  power  to  interfere  in  this 
case.  The  statute  expressly  gives  to  the  Judge,  and  not  to  the  Court,  the  power  of 
making  orders  of  this  nature  ;  if  he  thiidcs  fit  to  make  an  order,  the  Court  has  authority 
to  set  it  aside  ;  but  we  have  no  original  jurisdiction  to  make  such  an  order. 

Parke,  B.  I  am  of  the  same  opinion.  It  is  clear  that  the  original  jurisdiction 
in  this  case  belongs  to  the  Judge,  and  not  to  the  Court.  If  the  Judge  is  desirous  of 
referring  the  question  to  the  Court,  his  course  is  to  make  the  rule  absolute,  and  then 
the  party  against  whom  it  is  made  may  apply  to  the  Court  to  set  it  aside. 

Rule  discharged. 

Swinburn  v.  Taylor  and  Another.  Exch.  of  Pleas.  Nov.  13,  1841. — Where,  on 
an  issue  on  nul  tiel  record,  the  record  is  to  be  produced  by  the  defendant,  a  four 
day  side-bar  rule  to  produce  it  is  necessary,  and  a  notice  to  the  defendant  to 
produce  it  is  not  sufficient. 

[S.  C.  1  Dowl.  (N.  S.)  349 ;  11  L.  J.  Ex.  10  ;  5  Jur.  1137.] 

Trespass  for  entering  the  plaintiff's  house,  and  seizing  and  imprisoning  him  ;  to 
which  the  defendants  pleaded  a  justification  under  a  ca.  sa.,  founded  on  a  judgment 
of  the  Court  of  Common  Pleas,  in  a  suit  in  which  the  now  defendants  were  plaintiffs, 
and  the  now  plaintiff  defendant.  The  plaintiff  replied  nul  tiel  record,  and  served  a 
notice  upon  the  defendants  to  produce  the  record  in  this  Court ;  and  on  their  omit- 
ting to  do  so,  signed  judgment. 

Kelly,  for  the  defendants,  now  moved  to  set  aside  this  [44]  judgment,  and  all 
subsequent  proceedings,  for  irregularity,  with  costs,  contending  that  although,  when 
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it  is  incumbent  on  a  plaintiff  to  produce  the  record,  a  notice  to  the  defendant  that  he 
would  produce  it  was  sutlicicnt,  yet  where  it  is  to  be  produced  by  the  defendant,  a 
four  day  rule  to  produce  it  was  necessary  :  Begide  v.  Grcnrille  (3  Dowl.  P.  C.  502). 

Eric  shewed  cause  in  the  first  instance,  and  produced  an  affidavit  stating  that  the 
plainlill'  had  applied  to  the  otiicers  of  the  Court  for  a  i  ulc  of  the  kind  now  said  to  be 
necessarv,  but  was  informed  l)y  them  that  the  practice  was  to  serve  a  notice  only. 
AltlioufjhMr.  Tidd  (2  Tidd.  Pr.  743,  itth  ed.)  states  that  a  four  day  rule  is  necessary 
for  this  purpose,  the  practical  direction  given  in  a  more  recent  work,  Chit.  i\rchb. 
Vol.  ii.  p.  G73,  is — "(iive  notice  of  your  bringing  in  the  record,  or  lule  the  other 
partv  to  bring  it  in  and  proceed  to  trial,"  &c.,  without  stating  any  distinction  as  to 
whether  the  burden  of  proof  lies  on  the  plaintiff  or  the  defendant.  The  delivery  of 
the  issue,  in  which  the  defendant  is  commanded  to  produce  the  record  in  Court  on  a 
given  day,  renders  a  rule  superfluous  for  any  practical  purposes. 

J.,ORD  Abincjek,  C.  B.  The  question  simply  is,  what  is  the  real  practice  of  the 
Court  in  the  present  case,  for  on  jirinciple  there  is  no  difference  between  the  one  cause 
and  the  other  ;  common  sense  suggests  that  a  notice  to  produce  the  record  is  as  good 
as  a  four  day  rule.  According  to  the  practice,  however,  it  appears  that  the  latter 
course  is  the  proper  one,  where  the  defendant  is  to  produce  the  record.  This  rule 
must  therefore  be  absolute,  and,  as  the  last  decision,  in  Bec/bie  v.  Grenmlle,  is  against 
the  plaintiff,  with  costs. 

Parke,  B.  There  is  a  discrepancy  in  this  respect  be-[45]-tween  the  practice  of 
this  Court  and  that  of  the  Common  Pleas,  which  has  not  been  provided  against  by 
the  Rule  of  H.  T.  4  Will.  4,  s.  8. 

GUKNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute,  with  costs. 

Wells  v.  Benskin.  Exch.  of  Pleas.  Nov.  13,  1841. — Where  a  cause  is  referred  to 
arbitration,  with  power  to  the  arbitrator  to  settle  all  matters  in  difference  between 
the  parties,  the  submission  providing  also  that  the  parties  respectively  are  to 
be  examined  on  oath,  if  thought  neces.sarj'-  by  him,  it  is  in  the  discretion  of  the 
arbitratoi'  to  examine  the  parties,  each  in  support  of  his  own  case,  if  he  think  fit. 

[S.  C.  1  Dowl.  (N.  S.)  342  ;  11  L.  J.  Ex.  259;  5  Jur.  1087.] 

This  cause  was  referred  to  arbitration,  by  an  order  of  nisi  prius,  with  power  to 
the  arbitrattjr  to  settle  all  matters  in  difference  between  the  parties,  and  to  ordei'  and 
determine  what  he  should  think  fit  to  be  done  by  either  party  respecting  the  matters 
in  dispute;  and  the  order  provided,  "that  the  parties  respectively  are  to  be  examined 
on  oath,  to  be  sworn  in  Court  or  before  the  said  arbitrator,  if  thought  necessary  by 
him,  and  to  produce  before  the  said  arbitrator  all  such  books,  papers,  &c.,  relating  to 
the  matters  in  difference  between  them,  as  the  said  arbitrator  should  think  fit,"  &c. 
The  arbitrator  examined  both  parties  as  to  the  whole  of  their  respective  cases  upon 
all  the  matters  referred  ;  and  subsequently  made  his  award  in  favour  of  the  plaintiff. 

fhnnfrey  now  moved  for  a  rule  to  shew  cause  why  the  award  should  not  be  set 
aside.  The  arbitrator  was  only  entitled,  so  far  as  the  cause  is  concerned,  to  examine 
the  plaintiff  in  support  of  the  defendant's  case,  or  the  defendant  in  support  of  the 
plaiutiH"s.  To  examine  the  parties  in  support  of  their  own  case  is  in  violation  of 
the  ordinary  rules  of  evidence,  and  is  not  warranted  by  the  order  of  reference  ;  the 
general  authority  to  examine  either  of  the  parties  applies  only  to  the  other  matters 
in  difl'erence.  The  course  taken  in  this  case  was  indeed  allowed  in  JFarne  v.  [46] 
lirijant  (3  B.  &  Cr.  590  ;  5  D.  &  R.  301),  but  there  the  reference  was  of  all  matters 
m  difference  in  the  cause.  And  in  Morgan  v.  Williams  (2  Dowl.  P.  C.  123),  the  Court 
held  that  the  arbitrator  had  done  right  in  not  examining  a  plaintiff  in  support  of  his 
own  case. 

Lord  Abinger,  C.  B.  All  that  the  Court  said  in  that  case  was,  that  the  arbitrator 
had,  under  the  peculiar  circumstances,  exercised  a  sound  discretion  in  not  examining 
the  planitiff ;  but  his  authority  to  do  so  was  not  questioned. 

Parke,  B.  The  order  of  refeience  in  this  case  leaves  it  entirely  to  the  discretion 
of  the  arbitrator  to  examine  the  plaintiff  and  defendant,  when  and  to  which  of  the 
matters  referred  he  thinks  fit. 

Alderson-,  B.     I  always  considered,  when  acting  as  an  arbitrator,  that  I  had  a 
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general  discretion  given  me  as  to  which  of  the  parties  I  should  examine,  and  to  what 
parts  of  the  case  ;  my  practice  certainly  was  to  exercise  it  in  the  manner  suggested 
by  Mr.  Humfrey ;  so  as,  in  effect,  to  render  the  reference  a  substitute  for  a  bill  of 
discovery. 

Kule  refused. 

[47]  Simpson  v.  Dismore.  Exch.  of  Pleas.  Nov.  8,  1S41. — In  an  action  for 
medicines  and  attendances  by  the  plaintiff  as  an  apothecary,  the  plaintifl"  put  in 
evidence  a  license  from  the  Apothecaries'  Company  to  practise  as  such,  granted 
to  a  person  bearing  the  same  christian  and  surname  : — Held,  that  this  was 
sufficient  prima  facie  evidence  to  shew  the  identity  of  the  plaintiff  with  the  person 
named  in  the  license. 

[S.  C.  1  Dowl.  (N.  S.)  357;  11  L.  J.  Ex.  1.37  ;  5  Jur.  1012.] 

Indebitatus  assumpsit  for  medicines  and  attendances  by  the  plaintiff  as  a  surgeon 
and  apothecary. 

Plea,  non  assumpsit. 

At  the  trial  before  the  under-sherifi'  of  Middlesex,  the  plaintiff'  proved  the  attend- 
ances and  supply  of  medicines,  &c.  ;  and  for  the  purpose  of  shewing  that  he  had  been 
duly  admitted  to  practise  as  an  apothecary,  put  in  evidence  a  license  under  the  seal 
of  the  Apothecaries'  Company,  (which  seal  was  proved  to  be  genuine),  in  which  a  right 
to  practise  and  dispense  medicines  as  an  apothecary  was  granted  to  a  person  bearing 
the  christian  and  surname  of  the  plaintiB'.  It  was  objected  for  the  defendant,  that 
some  further  evidence  ought  to  be  given  to  identify  the  plaintiff  as  the  penson  named 
in  the  license ;  but  the  sheriff  was  of  opinion  that  the  evidence  adduced  was  sufficient, 
and  a  verdict  was  found  for  the  plaintifl'  for  the  amount  claimed,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit  on  the  above  ground. 

Pearson  now  moved  accordingly.  Evidence  ought  to  have  been  given  to  identify 
the  plaintiff  with  the  person  named  in  the  license.  In  JVhitehck  v.  Mmgrove  (1  C.  &  M. 
511),  it  was  held,  that  in  an  action  against  the  obligor  of  a  bond,  some  evidence  must 
be  given  of  the  identity  of  the  obligor  with  the  party  sued  ;  and  that  where  the 
subscribing  witness  is  dead,  or  residing  abroad,  proof  of  his  hand-writing  was 
insufficient,  without  some  evidence  to  shew  the  identity  of  the  party  sued  with  the 
party  named  in  the  instrument.     He  cited  also  Daiinall  v.  Howard  (Ky.  &  M.  169). 

Parke,  B.  I  am  of  opinion  that  no  rule  ought  to  be  [48]  granted  in  this  case. 
There  was  ample  evidence  to  go  to  the  jury  of  the  identity  of  the  plaintiff  with  the 
person  named  in  the  license.  We  find  him  acting  as  an  apothecary,  prescribing  and 
dispensing  medicines  to  his  patients,  and  then  producing  a  certificate  or  license  for 
that  purpose  in  his  name,  from  the  body  empowered  by  law  to  grant  it.  That  is 
quite  sufficient  evidence  of  identity  to  go  to  the  jury. 

GuRNEY,  B.  It  is  certainly  sufficient  evidence  of  identity  to  call  on  the  defendant 
for  an  answer  to  it. 

ROLFB,  B.,  concurred. 

Rule  refused. 

Doe  d.  Davies  and  Others  v.  Evans.  Exch.  of  Pleas.  Nov.  S,  1841. — Lands 
being  held  by  G.  as  tenant  from  }'ear  to  year  to  D.,  D.,  who  died  in  1837,  devised 
the  same  to  tiustees  for  the  term  of  1-tO  years,  upon  trust  (inter  alia)  to  permit 
his  wife  E.  D.  to  take  the  rents  and  profits  thereof  during  her  life.  G.  paid  the 
rent  to  E.  D.  the  widow,  after  D.'s  death,  from  1837  to  1840,  and  on  receiving 
a  notice  to  quit  from  her  in  March  1840,  stated  that  he  did  not  think  she  would 
turn  him  out  of  possession,  as  she  had  promised  he  should  continue  on  as  tenant 
from  year  to  year  : — Held,  in  an  action  of  ejectment  brought  by  the  trustees  for 
the  recovery  of  the  premises,  that  this  was  sufficient  evidence  of  a  disclaimer  by 
G.  of  the  title  of  the  trustees,  to  warrant  the  jury  in  finding  a  verdict  for  the 
plaintiff. 

[S,  C.  11  L.J.  Ex.  9.] 

Ejectment  to  recover  the  possession  of  a  messuage  and  lands  in  the  county  of 
Carmarthen.     There  had  been  a  former  ejectment  brought  by  the  same  parties,  in 
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wliii'h  a  verdict  Irid  lieoii  foiiiul  foi'  the  defendant,  on  tlie  ground  that  there  was  no 
determination  of  the  tenani'y  of  one  Thomas  Griffith  in  the  premises  in  question  ;  and 
that  was  the  principal  point  in  the  present  case.  This  cause  was  tried  before  Erskine,  J., 
at  the  last  Summer  Assizes  for  the  county  of  Carmarthen,  when  it  appeared  that, 
prior  to  and  during  the  year  1837,  Griffiths  had  been  and  continued  tenant  to  one 
John  Oavies  of  the  premises  sought  to  be  recovered,  and  had  paid  him  rent  for  the 
s;ime ;  and  that  Joliii  Davics,  who  died  in  that  year,  devised  the  property  in  question 
to  certain  persons,  who  were  the  lessors  of  the  plaintifl'  in  this  action  for  the  term  of 
140  years,  upon  trust  (inter  alia)  to  permit  his  [49]  wife,  Elizabeth  Davies,  to  take 
the  rents  and  profits  thereof  during  her  life.  The  widow  received  rent  from  Thomas 
Griffiths  from  lt>37  to  1840,  and  in  March  in  that  year  she  sent  him  a  notice  to  quit 
the  premises.  Evidence  was  given  at  the  trial,  and  not  objected  to,  that  Thomas 
Griffiths,  on  receiving  the  notice  to  quit,  said  he  did  not  think  Mrs.  Davies  would  turn 
him  out  of  possession,  as  she  had  said  that  he  should  not  be  removed,  but  continue  on 
;vs  tenant  from  year  to  year.  It  was  objected  for  the  defendant,  that  as  the  legal 
estate  was  in  the  trustees  of  the  will  of  John  Davies,  they  alone  were  the  lessors  of 
Griffiths,  and  as  such  entitled  to  give  notice  to  quit,  and  as  they  had  not  given  any 
notice,  there  was  no  proof  of  the  determination  of  Griffiths's  tenancy.  The  learned 
Judge  refused  to  stop  the  case,  but  directed  the  jury  to  consider  whether  Griffiths 
held  the  premises  as  the  tenant  of  the  trustees  or  of  the  widow,  Mrs.  Davies  ;  telling 
them,  that  if  he  was  not  tenant  to  Mrs.  Davies,  he  had  disclaimed  the  title  of  the 
trustees,  and  therefore  no  notice  to  quit  by  them  was  necessary  to  entitle  them  to 
recover.  The  jury  thereupon  found  their  verdict  for  the  plaintiff',  the  learned  Judge 
giving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him,  if  the  Court  should 
be  of  opinion  that  there  was  no  evidence  of  the  determination  of  the  tenancy  of 
GrilKths. 

E.  V.  Williams  now  moved  accordingly.  There  ought  to  have  been  a  notice  to 
quit  given  by  the  trustees,  in  order  to  determine  the  tenancy  of  Griffiths.  What  was 
said  by  him  on  receiving  notice  to  quit  from  Mrs.  Davies,  could  not  amount  to  a 
disclaimer  of  the  title  of  the  trustees  ;  neither  would  the  payment  of  rent  to  a  cestui 
que  trust  be  any  proof  of  disclaimer  of  their  title.  They  and  they  only  had  the  legal 
estate,  and  had  power  to  determine  the  tenancy. 

Parke,  B.  I  think  no  rule  ought  to  be  granted  in  this  [50]  case.  The  statement 
of  Griffiths,  not  being  objected  to,  was  admissible  in  evidence,  and  that  was,  that  Mrs. 
Davies  had  promised  him  that  he  should  not  be  removed,  but  continue  as  tenant  from 
year  to  year  ;  that  aff'ords  some  evidence  of  his  having  agreed  to  hold  under  the  tenant 
for  life,  whereby  he  disclaimed  the  title  of  the  trustees.  And  that,  accompanied  by 
his  having  paid  rent  to  her,  is  evidence  to  go  to  the  jury  of  attornment  to  the  tenant 
for  life,  and  of  repudiation  of  the  title  of  the  trustees.  In  a  case  like  the  present, 
slight  evidence  would  be  sufficient  to  remove  a  mere  technical  objection. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

WiGDEN  AND  ANOTHER  V.  BiRT.  Exch.  of  Pleas.  Nov.  18,  1841.— On  an  applica- 
tion under  the  stat,  4  &  .5  Will.  4,  c.  62,  s.  31,  for  leave  to  issue  execution  on  a 
juflgmeiit  in  the  Court  of  Common  Pleas  at  Lancaster,  the  affidavit  must  state 
distinctly  that  the  defendant  was  a  resident  within  the  jurisdiction  of  that  Court 
at  the  time  of  the  judgment  or  of  action  brought,  and  then  had  goods  and  chattels 
there,  which  he  has  since  removed  out  of  the  jurisdiction.  It  is  not  sufficient  to 
state  that  he  is  not  now  a  resident  in  the  county  of  Lancaster,  and  has  not  any 
goods  or  chattels  within  the  jurisdiction  ;  or,  that  he  is  not  now  a  resident  there, 
and  has  removed  all  his  goods  and  chattels  out  of  the  jurisdiction  since  the 
jutlgment— ihe  affidavit  must  be  entitled  in  the  superior  Court. 

[S.  C.  1  Dowl.  (N.  S.)  93,  372;  11  L.  J.  Ex.  8;  5  Jur.  991,  1200.] 

wi?".  ^^^  ^r*  "^'Yi  °!  ^^'^  *^'"™'  Cowling  applied  in  this  case,  under  the  stat.  4  &  5 
Uill  4,  c  b.,  s.  31  for  leave  to  issue  execution  upon  a  judgment  obtained  in  the 
Court  of  Common  Pleas  at  Lancaster.  The  affidavit  on  which  he  moved  (which  was 
entitled  m  the  Court  of  Common  Pleas  at  Lancaster)  stated,  that  "the  defendant  is 
not  now  a  resident  in  the  county  of  Lancaster,  but  resides  in  the  county  of  Middlesex, 
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and  hath  not  any  goods  or  chattels  within  the  jurisdiction  of  the  said  Court  of  Common 
Pleas  at  Lancaster."  He  admitted  that  this  affidavit  did  not  in  terms  follow  the 
language  of  the  statute,  which  enables  the  superior  Courts  to  issue  execution  on  a 
judgment  in  that  Court,  where  the  party  against  whom  it  has  been  recovered  "shall 
remove  his  person  or  goods  or  chattels  from  and  out  of  the  jurisdiction  of  the  said 
Court  of  [51]  Common  Pleas  at  Lancaster,"  but  urged  that  substantially  it  was  the 
same,  and  shewed  sufficiently  that  the  defendant  must  have  removed  within  the 
meaning  of  the  statute,  since  the  writ  must  have  been  directed  to  him  as  of  the  county, 
and  he  must  have  l)een  served  within  the  county.  He  stated  also,  that  some  of  the 
officei's  of  this  Court  differed  in  opinion  as  to  whether  the  affidavit  should  be  entitled 
in  the  Court  below  or  in  this  Court. 

The  Court,  however,  held  the  affidavit  to  be  defective,  inasmuch  as  it  did  not  state 
that  the  defendant  had  ever  been  a  resident  within  the  county  of  Lancaster,  or  that 
he  had  removed  any  goods  or  chattels  out  of  the  jurisdiction.  He  might  have  been 
there  by  accident.  It  was  better  to  adhere  to  the  language  of  the  statute.  They 
held  also  that  the  affidavit  ought  to  have  been  entitled  iu  this  Court. 

Cowling  afterwards  (Nov.  11)  renewed  his  application  on  an  affidavit  (entitled  in 
this  Court)  in  the  following  terms  : — "that  the  defendant  is  not  now  a  resident  in  the 
county  of  Lancaster,  but  resides  in  the  county  of  Middlesex,  and  has  removed,  since 
the  judgment  in  this  action,  all  his  goods  and  chattels  from  and  out  of  the  jurisdiction 
of  the  said  Court,  &c.,  and  has  not  now  any  goods  or  chattels  within  the  jurisdiction 
of  the  said  Court,  whereon  the  plaintiff  can  levy  the  amount  of  his  said  judgment,"  &c. 

The  Court  thought  the  affidavit  still  defective,  in  not  stating  expressly,  that  at  the 
time  of  the  commencement  of  the  suit,  or  before  judgment,  the  defendant  was  resident 
within  the  juiisdiction  of  the  Court  of  Common  Pleas  at  Lancaster,  and  then  had 
goods  there  which  he  had  subsequently  removed. 

And  now,  the  affidavit  being  amended  by  stating,  that  "  at  the  time  of  the  com- 
mencement of  the  action,  and  at  [52]  the  time  of  the  judgment,  the  defendant  was 
a  resident  in  the  county  of  Lancaster,  and  then  had  goods  and  chattels  within  the 
jurisdiction  of  the  Court,  and  that  he  had  since  removed  all  his  said  goods  and  chattels 
out  of  the  jurisdiction  of  the  said  Court,"  &c.,  &c. 

The  rule  was  granted. 

HowiTT  V.  RiCKABY.  Exch.  of  Pleas.  Nov.  18,  18-11. — A  plaintiff  does  not  waive 
his  right  to  an  attachment  against  the  sheriff  for  not  duly  returning  a  writ  of 
ti.  fa.,  by  directing  him,  after  the  expiration  of  the  rule  to  return  the  writ,  to 
proceed  with  the  execution,  which  had  been  suspended  by  an  adverse  claim. 

[S.  C.  1  Dowl.  N.  S.  389;  11  L.  J.  Ex.  73.] 

W.  H.  Watson  moved  for  a  rule  calling  upon  the  defendant  to  shew  cause  why 
an  attachment  against  the  sheriff',  for  not  returning  a  writ  of  fieri  facias,  should  not 
be  set  aside,  with  costs.  His  affidavits  stated,  that  the  writ  was  delivered  to  the 
sheriff  on  the  22nd  of  June,  and  on  the  26th  he  was  required,  by  a  judge's  order,  to 
return  it.  On  that  day,  a  claim  was  made  by  a  third  party  to  the  goods  ;  but  that 
claim  being  afterwards  baiTed,  the  plaintiff's  attorney,  on  the  8th  of  July,  directed 
the  sheriff  to  proceed  with  the  execution.  The  writ  was  returned  by  the  sheriff  on 
the  21st  of  September.  It  was  now  contended,  that  by  the  direction,  on  the  8th  of 
July,  to  proceed  with  the  execution,  the  plaintiff'  had  waived  his  right  to  attach  the 
sheriff'  for  not  returning  the  writ  pursuant  to  the  order  of  the  28th  of  June. 

Parke,  B.  In  a  case  of  this  kind,  subsequent  obedience  to  the  rule  to  return 
a  writ  is  no  answer  to  an  application  for  an  attachment.  The  sheriff  ought  to  have 
returned  the  writ  at  the  expiration  of  the  rule.  The  plaintiff,  wishing  to  assist  him, 
afterwards  directs  him  to  go  on  with  the  execution  ;  but  that  is  no  waiver  of  his  right 
to  have  an  attachment.     The  attachment  may  be  set  aside  on  payment  of  costs. 

Per  Curiam.     Rule  accordingly. 

[53]  THOMA.S  i;.  Hawkes  and  Another.  Exch.  of  Pleas.  Nov.  18,  1841. — After 
a  verdict  for  the  plaintiff,  the  defendant  obtained  a  rule  for  a  new  trial,  which 
was  made  absolute,  no  mention  being  made  of  costs.     The  parties  then  agreed 
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to  a  roferenco,  and  the  order  of  reference  stipulated  that  the  costs  were  to  abide 
the  event  The  arbitrator  having  decided  the  cause  m  favour  of  the  defendant : 
—Hold,  that  the  defenilant  was  not  entitled  to  the  costs  of  the  trial. 

[S.  C.  1  Dowl.  (N.  S.)  346;  11  L.  J.  Ex.  54;  5  Jur.  1115.] 

The  plaintiff  having  obtained  a  verdict  on  the  trial  of  this  cause,  a  rule  for  a  new 
trial  was  made  absolute  in  last  Trinity  Term,  no  mention  being  made  of  costs  (see 
S  M  &  W  140)  This  rule  was  afterwards  abandoned,  both  parties  agreeing  to  a 
reference  audit  being  stipulated  in  the  order  of  reference  that  the  costs  were  "to 
abide  the  event."  The  arbitrator  found  in  favour  of  the  defendants  on  all  the  issues, 
and  the  Master  allowed  them,  on  taxation,  the  costs  of  the  trial.  Hugh  Hill  having 
obtained  a  rule  to  shew  cause  why  the  taxation  .should  not  be  reviewed, 

J  Henderson  now  shewed  cause.  It  must  be  admitted  that,  according  to  the 
authorities  on  this  subject,  if  the  cause  had  been  tried  again,  and  the  defendants  had 
succeeded  on  that  trial,  they  would  not  have  been  entitled  to  the  costs  of  the  first 
trial  ■  but  the  rule  is  different  in  the  case  of  a  reference  after  the  first  trial ;  the  parties 
have'  thereby  waived  any  beneKt  they  might  have  claimed  under  the  rule  for  a  new 
trial   and  have  submitted  the  question  of  costs  to  the  arbitrator. 

Pakke,  B.  It  is  clear  that  if  the  cause  had  gone  down  to  a  second  trial,  and  the 
defendants'  had  succeeded,  neither  party  would  have  had  the  costs  of  the  first  trial. 
The  case  of  Joliqfc  v.  i\[undy  (4  M.  >V  W.  502)  is  an  authority  in  favour  of  the  plaintitt ; 
for  though  it  was  not  the  case  of  a  reference  to  arbitration  after  a  rule  for  a  new  trial, 
and  thei^fore  not  precisely  in  point,  this  case  falls  clearly  within  its  principle. 

Rule  absolute.(c) 

[54]  Keli.y  v.  SoLARi.  Exch.  of  Pleas.  Nov.  18,  1S41.— Money  paid  by  the 
plaintiff  to  the  defendant  under  a  bona  fide  forgetfuliiess  of  facts  which  disentitled 
the  defendant  to  receive  it,  may  be  recovered  back  in  an  action  for  money  had 
and  received.— It  is  not  sufficient  to  preclude  a  party  from  recovering  money 
paid  by  him  under  a  mistake  of  fact,  that  he  had  the  means  of  knowledge  of  the 
fact ;  unless  he  paid  it  intentionally,  not  choosing  to  investigate  the  fact. 

IS  C  11  L.  J.  Ex.  10;  6  Jur.  107.  Followed,  Bell  v.  Gardiner,  1842,  4  Man.  &  G. 
11 ;  4  Scott,  N.  li.  621  ;  Bails  v.  Lloyd,  1848,  12  Q.  B.  5.31  ;  5  Kailw.  Cas.  572  ; 
Toumsend  v.  Crnvdy,  1860,  8  C.  B.  (N.  S.)  493.  Approved,  Imperial  Hank  of  Canada 
V.  Bank  of  Hamilton,  [1903]  A.  C.  49.  Distinguished,  Chambers  v.  Miller,  1862,  13 
C.  B.  (N.  S.)  133.  Keferred  to,  Broionlie  v.  Campbell,  1880,  5  A.  C.  952;  Barrow 
V.  Isaacs,  [1891]  1  Q.  B.  425  ;  Deutsche  Bank  {Londm  Agency)  v.  Beriro,  1895,  1  Com. 
Cas.  255 ;  73  L.  T.  669.] 

Assumpsit  for  money  paid,  money  had  and  received,  and  on  an  account  stated. 
Plea,  non  assumpsit.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  Trinity  Term,  it  appeared  that  this  was  an  action  brought  by  the  plaintiff,  as 
one  of  the  directors  of  the  Argus  Life  Assurance  Company,  to  recover  from  the  defen- 
dant, Madame  Solari,  the  sum  of  1971.  10s.  alleged  to  have  been  paid  to  her  by  the 
company  under  a  mistake  of  fact,  under  the  following  circumstances. 

Mr.  Angelo  Solari,  the  late  husband  of  the  defendant,  in  the  year  1836,  effected 
a  policy  on  his  life  with  the  Argus  Assurance  Company  for  £200.  He  died  on  the 
I8th  of  October,  1840,  leaving  the  defendant  his  executrix,  not  having  (by  mistake) 
paid  the  quarterly  premium  on  the  policy,  which  became  due  on  the  3rd  of  September 
preceding.  In  November,  the  actuary  of  the  office  informed  two  of  the  directors, 
Mr.  Bates  and  Mr.  Clift,  that  the  policy  had  lapsed  by  reason  of  the  non-payment 
of  the  premium,  and  Mr.  Clift  thereupon  wrote  on  the  policy,  in  pencil,  the 
word  "  lapsed."  On  the  6th  of  February,  1841,  the  defendant  proved  her  husband's 
will ;  and  on  the  13th,  applied  at  the  Argus  office  for  the  payment  of  the  sum  of 
£1000,  secured  upon  the  policy  in  question  and  two  others  Messrs.  Bates  and  Clift, 
and  a  third  director,  accordingly  drew  a  cheque  for  9871.  10s.,  which  they  handed  to 

(c)  See  Righy  v.  Okell,  7  B.  &  C.  57. 
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the  defeudiiut's  agent,  the  discount  being  deducted  in  consideration  of  the  payment 
being  made  three  months  earlier  than  by  the  rules  of  the  office  it  was  payable. 
Messrs.  Bates  and  Clift  stated  in  evidence,  that  they  had,  at  the  time  of  so  paying 
the  money,  entirely  forgotten  that  the  policy  in  question  had  lapsed.  Under  these 
circumstances,  the  Lord  Chief  Baron  expressed  his  opinion,  that  if  the  [55]  directors 
had  had  knowledge,  or  the  means  of  knowledge,  of  the  policy  having  lapsed,  the 
plaintiff  could  not  recover,  and  that  their  afterwards  forgetting  it  would  make  no 
difference  ;  and  he  accordingly  directed  a  nonsuit,  reserving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him  for  the  amount  claimed. 

Thesiger,  in  the  former  part  of  this  term,  obtained  a  rule  nisi  accordingly,  or  for 
a  new  trial ;  against  which, 

Piatt  and  Butt  now  shewed  cause.  It  has  long  been  a  settled  principle  of  law, 
that  a  party  cannot  recover  back  money  which  he  has  paid  with  full  knowledge,  or 
means  of  knowledge,  of  all  the  circumstances,  although  he  was  not  legally  liable  to 
the  payment  of  it,  if  it  be  not  unconscientious  in  the  other  party  to  retain  it.  That 
is  expressly  laid  down  by  Bayley,  J,,  in  Milnes  v.  Duncan  (6  H.  &  C.  671  ;  9  D.  &  R. 
731);  and  the  same  rule  of  law  had  been  previously  recognized  in  Bilhie  v.  Lumley 
(2  East,  469).  [Parke,  B.  All  that  that  case  decides  is,  that  money  paid  with  full 
knowledge  of  all  the  facts  cannot  be  recovered  back  by  reason  of  its  having  been  paid 
in  ignorance  of  the  law.  But  in  the  case  of  Lucas  v.  JForswkk  (1  M.  (fe  Kob.  293),  it 
was  held  that  money  may  be  recovered  back  which  was  paid  under  a  forgetfulness  of 
facts  within  the  plaintiff's  knowledge.]  That  was  not  the  case  of  money  which,  being 
paid,  could  in  equity  or  conscience  be  retainerl,  since  it  was  a  second  payment  of  the 
same  debt.  But  here  it  was  admitted  that  the  omission  to  pay  the  premium  was  a 
mere  mistake.  [Parke,  B.  The  important  bearing  of  that  case  is,  that  it  shews  that 
although  the  mistake  be  of  facts  within  the  party's  knowledge,  if  the  money  be 
paid  under  the  influence  of  that  mistake,  it  may  be  recovered  back.]  This  being  also 
added,  that  it  is  not  retainable  in  equity  or  conscience.  Here  the  defendant  was  an 
executrix ;  she  made  the  demand  buna  tide  ;  [56]  when  received,  the  money  became 
assets;  and  if  she  have  distributed  it,  she  must  herself,  if  the  plaintiff  succeeds,  be  at 
the  loss  of  it,  for  no  fault  of  hers.  It  was  paid  with  full  means  of  knowledge  through- 
out all  the  stages  of  the  transaction.  Brisbane,  v.  Dacres  (5  Taunt.  143)  is  a  strong 
authority  in  favour  of  the  defendant. 

Thesiger  and  Whateley,  contrJi.  The  real  question  in  such  cases  as  the  present 
has  been,  not  whether  the  party  had  or  has  used  the  means  of  knowledge  within  his 
reach,  but  whether  the  njoney  was  paid  under  a  mistake  of  fact  or  of  law.  If  under 
a  mistake  of  fact,  then,  if  nothing  has  subsequently  occurred  to  render  it  unconscientious 
to  recover  it,  it  may  be  recovered  back.  Such  is  stated  to  be  the  general  rule  of  law 
in  IFilkinsmi  v.  Johnston  (2  B.  &  Ci'.  429 ;  5  D.  &  K.  403) ;  and  thei'e  is  no  authority 
that  the  possession  of  the  means  of  knowledge,  simply,  is  sutticieut  to  disentitle  the 
party  to  recover  back  money  paid  by  him  under  immediate  ignorance  of  the  facts. 
Now  forgetfulness  is  immediate  ignorance  of  the  facts.  The  question  is,  was  the 
payment  a  voluntary  payment,  with  knowledge  at  the  time.  The  doctrine,  that  means 
of  knowledge  are  equivalent  to  knowledge,  rests  altogether  on  the  dictum  of  Bayley,  J., 
in  Milnes  v.  Duncan,  and  is  not  suppoited  either  by  the  former  or  subsequent  authorities. 
Bilhie  v.  Lumley  proceeded  entirely  on  the  ground  of  the  payment  having  been  made 
in  ignorance  of  the  law.  In  ChatJieU  v.  Faxton  (2  East,  471,  n.),  Ashhurst,  J.,  said,  that 
"  where  a  payment  had  been  made,  not  with  full  knowledge  of  the  facts,  but  only 
under  a  blind  suspicion  of  the  case,  and  it  was  found  to  have  been  paid  unjustly,  the 
party  might  recover  it  back  again."  That  is  an  expression  which  implies  that  full 
knowledge  was  obtainable  by  further  investigation.  So,  in  Cm  v.  Prentice  (3  M.  & 
Selw.  344),  the  plaintiff  had  the  fullest  means  of  knowledge,  had  he  chosen  to  avail 
himself  of  [57]  them.  In  Lucas  v.  JVorstoick,  the  plaintiff  was  held  entitled  to  recover, 
because  the  money  was  paid  by  him  under  a  mistake  of  fact  at  the  time  :  and  that  is 
the  real  test.  [Lord  Abinger,  C  B.  This  appears  to  be  like  the  case  of  a  payment 
on  a  balance  of  accounts,  when  it  is  always  taken  "errors  excepted  ;"  in  such  a  case, 
money  paid  on  a  miscalculation  of  the  items  may  be  recovered  back.]  Yet  the  party 
there  has  full  means  of  knowledge,  since,  with  a  little  more  care,  the  items  might 
have  been  calculated  correctly  ;  and  the  same  rule  of  law  must  apply  to  all  cases  of 
payment  by  mistake.  And  it  is  in  every  case  unconscientious  to  retain  money  paid 
under  a  mistake  of  fact,  where  the  receiver  knows  that  it  was  not  meant  to  be  paid 
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knowingly.  They  cited  also  Bize  v.  Dkkason  (1  T.  li.  285),  and  Oriiyps  v.  Rcade 
(G  T.  K.  GOG),  and  wore  then  stopped  by  the  Court. 

LoKl)  Ar.iNCiKK,  C.  B.  I  think  the  defendant  ought  to  have  had  the  opportunity 
of  t<ikinf;  the  opinion  of  the  jury  on  the  question  whether  in  reality  the  directors  had 
a  knowledge  of  the  facts,  and  therefore  that  there  .should  be  a  new  trial,  and  not  a 
verdict  for  the  plaintill';  although  I  am  now  prepared  to  say  that  I  laid  down  the 
rule  too  broadly  at  the  trial,  as  to  the  eftect  of  their  having  had  means  of  knowledge. 
That  is  a  very  vague  expression,  and  it  is  difficult  to  say  with  precision  what  it 
amounts  to ;  for  example,  it  may  be  that  the  party  may  have  the  moans  of  knowledge 
on  a  particular  subject,  only  by  sending  to  and  obtaining  information  from  a  corre- 
spondent abroad.  In  the  case  of  Hilbk  v.  Lumlei/,  the  argument  as  to  the  party  having 
means  of  knowledge  was  used  by  counsel,  and  adopted  by  some  of  the  judges ;  but 
that  was  a  peculiar  case,  and  there  can  be  no  question  that  if  the  point  had  been  left 
to  the  jury,  they  would  have  found  that  the  plaintiff'  had  actual  knowledge.  The 
safest  rule  however  is,  [58]  that  if  the  party  makes  the  payment  with  full  knowledge 
of  the  facts,  althougii  undei'  ignorance  of  the  law,  there  being  no  fraud  on  the  other 
side,  he  cannot  recover  it  back  again.  There  may  also  be  cases  in  which,  although  he 
might  by  investigation  learn  the  state  of  facts  more  accurately,  he  declines  to  do  so, 
and  chooses  to  pay  the  money  notwithstiuiding ;  in  that  case  there  can  be  no  doubt 
that  he  is  equally  bound.  Then  there  is  a  third  case,  and  the  most  difficult  one, — 
where  the  party  had  once  a  full  knowledge  of  the  facts,  but  has  since  forgotten  them. 
I  certiiinly  laid  down  the  rule  too  widely  to  the  jury,  when  I  told  them  that  if  the 
directors  once  knew  the  facts  they  must  be  taken  still  to  know  them,  and  could  not 
recover  by  saying  that  they  had  since  forgotten  them.  I  think  the  knowledge  of  the 
facts  which  disentitles  the  party  from  recovering,  must  mean  a  knowledge  existing  in 
the  mind  at  the  time  of  payment.  I  have  little  doubt  in  this  case  that  the  directors 
had  forgotten  the  fact,  otherwise  I  do  not  believe  they  would  have  brought  the  action  ; 
but  as  Mr.  Piatt  certainlj'  has  a  right  to  have  that  question  submitted  to  the  jury, 
there  must  be  a  new  trial. 

Pakke,  B.  I  entii'ely  agree  in  the  opinion  just  pronounced  by  my  Lord  Chief 
Baron,  that  there  ought  to  be  a  new  trial.  I  think  that  where  money  is  paid  to  another 
under  the  influence  of  a  mistake,  that  is,  upon  the  supposition  that  a  specific  fact  is 
true,  which  would  entitle  the  other  to  the  money,  but  which  fact  is  untrue,  and  the 
money  would  not  have  been  paid  if  it  had  been  known  to  the  payer  that  the  fact  was 
untrue,  an  action  will  lie  to  recover  it  back,  and  it  is  against  conscience  to  I'etain  it ; 
though  a  demand  may  be  necessary  in  those  cases  in  which  the  party  receiving  may 
have  been  ignorant  of  the  mistake.  The  position  that  a  person  so  paying  is  precluded 
from  recovering  by  laches,  in  not  availing  himself  of  the  means  of  knowledge  in  his 
power,  seems,  from  the  cases  cited,  to  [59]  have  been  founded  on  the  dictum  of 
Mr.  Justice  Bayley,  in  the  case  of  Milnes  v.  Duncan;  and  with  all  respect  to  that 
authority,  I  do  not  think  it  can  be  sustained  in  point  of  law.  If,  indeed,  the  money 
is  intentionally  paid,  without  reference  to  the  truth  or  falsehood  of  the  fact,  the 
plaintitr  meaning  to  waive  all  inquiry  into  it,  and  that  the  person  receiving  shall  have 
the  money  at  all  events,  whether  the  fact  be  true  or  false,  the  latter  is  certainly 
entitled  to  retain  it;  but  if  it  is  paid  under  the  impression  of  the  truth  of  a  fact  which 
is  untrue,  it  may,  generally  speaking,  be  recovered  back,  however  careless  the  party 
paying  may  have  been,  in  omitting  to  use  due  diligence  to  inquire  into  the  fact.  In 
such  a  case  the  receiver  was  not  entitled  to  it,  nor  intended  to  have  it. 

GUKNEY,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  same  opinion.  With  respect  to  the  argument,  that  money 
cainiot  be  recovered  back  except  where  it  is  unconscientious  to  retain  it,  it  seems  to 
me,  that  wherever  it  is  paid  under  a  mistake  of  fact,  and  the  party  would  not  have 
paid  it  if  the  fact  had  been  known  to  him,  it  cannot  be  otherwise  than  unconscientious 
to  retani  it.  But  I  agree  that  Mr.  Piatt  has  a  right  to  go  to  the  jury  again,  upon  two 
grounds :  first,  that  the  jury  may  possibly  find  that  the  directors  had  not  in  truth 
forgotten  the  fact ;  and  secondly,  they  may  also  come  to  the  conclusion,  that  they  had 
determnied  that  they  would  not  expose  the  office  to  unpopularity,  and  would  there- 
fore pay  the  money  at  all  events  ;  in  which  case  I  quite  agree  that  they  could  not 
recover  it  back. 

Kide  absolute  for  a  new  trial. 
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[60]  Cooper  v.  Langdon.  Exch.  of  Pleas.  Nov.  19,  1841. — Assumpsit  on  an 
agreement  to  build  a  house  according  to  certain  drawings,  plans,  and  specifications, 
and  to  the  .satisfaction  of  the  plaintiff,  and  with  the  best  materials ;  alleging  as 
breaches  that  the  defendant  did  not  build  the  house  to  the  satisfaction  of  the 
plaintift';  and  that  he  did  not  perform  the  work  with  the  best  materials.  Pleas, 
1st,  non  assumpsit ;  2ndly,  that  the  defendant  did  the  works  to  the  satisfaction 
of  the  plaintiff' ;  3rd,  that  befoi'e  the  breach  the  contract  was  rescinded  ;  4th,  leave 
and  license ;  5th,  that  the  defendant  deviated  from  the  drawings  by  the  direction 
of  the  plaintiff's  architect ;  6th,  a  plea  stating  an  agreement  between  plaintiff  and 
defendant  to  build  a  stone  wall  in  lieu  of  the  wall  mentioned  in  the  original 
agreement;  7th,  that  the  defendant,  by  command  of  the  plaintiff,  erected  a  stone 
wall  instead  of  a  bi'ick  wall.  The  plaintitt'  took  issue  on  the  two  first  pleas, 
traversed  the  .3rd,  6th,  and  7th,  replied  de  injuria  to  the  4th,  and  demurred  to 
the  5th.  The  cause  was  at  the  assizes  referred  to  an  arbitrator,  the  costs  of  the 
cause  and  reference  to  abide  the  event ;  and  he  awarded  a  general  verdict  to  be 
entered  for  the  defendant. — Held  that  the  award  was  not  uncertain,  inconsistent, 
or  repugnant,  and  that  it  was  not  necessary  for  the  arbitrator  to  assess  contingent 
damages  on  the  demurrer,  neither  party  having  requested  him  to  do  so,  but  acted 
as  if  the  matter  had  not  been  submitted  to  him. — Held,  also,  that  the  5th  plea 
was  bad  on  general  demurrer,  the  architect  not  being  shewn  to  be  the  plaintiff's 
agent  to  bind  him  by  any  deviation  from  the  drawings. 

[S.  C.  11  L.  J.  Ex.  222.     Affirmed,  10  M.  &  W.  785.] 

Assumpsit  on  an  agreement  to  build  a  house  for  the  plaintiff,  according  to  certain 
drawings,  plans,  and  specifications,  and  to  the  satisfaction  of  the  plaintiff,  and  also 
that  the  work  should  be  performed  with  the  best  materials.  Breach  ;  first,  that  the 
defendant  did  not  do  the  works  to  the  reasonable  satisfaction  of  the  plaintiff,  but  on 
the  contrary  thereof,  wholly  deceived  the  plaintiff  therein,  and  the  same  works  were 
done  in  a  manner  wholly  and  reasonably  unsatisfactory  to  the  plaintiff,  in  this,  to  wit, 
that  the  defendant  did,  in  building  the  said  house  and  completing  the  said  several 
works,  erect  a  certain  wall  there,  being  parcel  of  the  said  house  and  works,  in  so 
unsatisfactory  and  improper  a  manner,  and  in  a  way  contrary  to  the  said  drawings, 
that  the  said  wall  stood  and  projected  into  and  upon  the  shop  of  the  plaintiff,  and 
thereby,  contrary  to  the  said  agreement  and  promise  of  the  defendant,  did  deprive  the 
plaintiff  of  the  use  of  a  part  of  his  said  shop,  and  the  same  shop  then  was  and  still  is, 
by  reason  of  the  premises,  of  far  less  use  to  the  plaintift'  for  the  purpose  of  carrying 
on  his  trade  therein.  The  second  breach  alleged  was,  that  the  defendant  did  not 
perform  the  work  with  the  best  materials,  but  on  the  contrary,  performed  the  same 
with  bad  and  improper  materials,  and  such  as  were  unfit  for  the  purpo.ses  to  which 
the  same  were  applied,  and  which  did  not  in  any  way  correspond  with  the  drawings 
in  the  agreement  mentioned. 

Pleas  :  first,  non  assumpsit :  secondly,  that  the  defendant  [61]  did  do  the  said 
works  to  the  reasonable  satisfaction  of  the  plaintiff:  thirdly,  that  after  the  making 
of  the  contract  and  before  any  breach,  it  was  mutually  agreed  by  and  between  the 
plaintiff  and  defendant  that  the  contract  and  promise  should  then  be  and  the  same 
then  were  wholly  rescinded  and  abandoned,  and  the  plaintiff  was  thereby  wholly  dis- 
charged from  the  performance  thereof :  fourthly,  as  to  so  much  of  the  declaration  as 
relates  to  the  erecting  of  the  wall,  that  the  defendant,  at  the  request  of  the  plaintiff', 
and  by  his  leave  and  license,  committed  the  supposed  breach  of  contract,  .so  far  as  the 
same  relates  to  the  erecting  of  the  said  wall  :  fifthly,  as  to  so  much  of  the  declaration 
as  chai'ges  the  defendant  with  a  deviation  from  the  said  drawings,  that  he  the  defen- 
dant did  deviate  from  the  said  drawings  at  the  instance  and  request  of,  and  by  the 
direction  and  authority  of  the  architect  of  the  plaintiff:  sixthly,  that  after  the  com- 
mitting of  the  lireaches  of  contract,  it  was  agreed  by  and  between  the  plaintiff  and 
defendant,  at  the  request  of  the  plaintifi',  that  the  defendant  should  build  for  the 
plaintiff  a  certain  other  wall  of  stone,  in  lieu  of  the  wall  before  agreed  to  be  built  by 
the  defendant,  and  mentioned  in  the  plans  and  specifications,  and  that  the  plaintiff 
should  accept  such  agreement  and  the  performance  thereof,  in  full  satisfaction  and 
discharge  of  the  causes  of  action  in  the  introductory  part  of  that  plea  mentioned  ;  that 
defendant  built  the  stone  wall  in  all  respects  according  to  the  last-mentioned  agreement, 
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which  performiuice  the  plaintiff  accepted  in  full  satisfaction,  &c.  :  seventhly,  us  to  the 
causes  of  action  "as  to  the  projection  of  the  said  wall,  that  during  the  performance 
of  the  works,  it  Wiis  discovered  b}-  the  defendant  and  ly'  the  architect  of  the  plaintiff, 
that  the  wall  by  the  plans  and  specifications  proposed  to  be  built  of  brick,  was 
iiisntlieient  fur  the  puiposes  by  the  plans  and  specifications  proposed  and  intended, 
and  thereupon  the  defendant,  at  the  request  of  the  architect  of  the  plaintiff,  and  also 
by  the  command  and  autho-[62]-rity  of  the  plaintiff,  did,  in  the  place  and  stead  of  the 
brick  wall,  ei-ect  and  build  the  said  wall  of  stone,  and  did  thereby  necessarily  and 
unavoidably  encroach  a  little  on  the  shop  of  the  plaintiff,  and  the  said  stone  wall  did, 
by  reason  of  the  same  being  much  wider  and  thicker  than  the  brick  wall  in  the  plan 
and  specifications  mentioned,  necessarily  aTid  unavoidably  a  little  stand  and  project  into 
and  upon  the  shop  of  the  plaintiff',  without  any  default  whatever  of  the  defendant. 

The  plaintiff  joined  issue  on  the  two  first  pleas  :  to  the  third  he  replied,  by  denying 
that  the  contract  was  rescinded  or  abandoned  ;  to  the  fouith,  de  injuria  ;  to  the  fifth, 
a  general  demurrer ;  to  the  sixth,  that  he  did  not  accept  the  agreement  in  that  plea 
mentioned,  or  the  peiformance  thereof,  in  satisfaction  or  discharge;  to  the  last  plea, 
that  the  wall  of  stone  built  in  the  place  of  the  brick  wall,  was  not  built  by  the  command 
or  authority  of  the  plaintift". 

The  cause,  so  far  as  related  to  the  issues  in  fact,  came  on  for  trial  at  the  last 
Summer  Assizes  for  the  county  of  Hants,  when  a  verdict  was  entered  for  the  plaintiff' 
by  consent,  subject  to  the  award  of  a  gentleman  at  the  bar ;  the  costs  of  the  cause 
and  of  the  reference  to  abide  the  event.  The  arbitrator  having  proceeded  and  held 
the  reference,  afterwards  made  his  award,  by  which  he  ordered  that  the  verdict  entered 
for  the  plaintiff  should  be  set  aside,  and  a  verdict  entereil  for  the  defendant. 

Erie  had  obtained  a  rule  to  shew  cause  why  the  award  should  not  be  set  aside,  on 
the  ground  that  it  was  uncertain  and  inconsistent ;  that  the  pleas  were  inconsistent 
and  repugnant  to  each  other,  and  yet  the  arbitrator  had  ordered  a  general  verdict  for 
the  defendant,  without  saying  whether  it  was  to  be  entered  on  some  or  all  of  the 
issues  ;  and  that  the  award  was  not  final,  in  omitting  to  assess  contingent  damages 
on  the  dcnnnrer. 

[63]  Crowder  shewed  cause.  First,  the  award  is  not  uncertain  ;  it  determines  the 
whole  Cixuse  in  favour  of  the  defendant.  If  the  plaintiff  wished  the  arbitrator  to 
find  specifically  on  each  issue,  he  ought  to  have  requested  him  to  do  so.  [Lord 
Abinger,  C.  B.  You  need  not  trouble  yourself  upon  that  point.]  Then  it  is  said 
that  the  award  is  incon.sistent  and  repugnant  in  itself,  inasmuch  as  the  arbitrator, 
by  ordering  a  general  verdict  to  be  entered  for  the  defendant,  determines  by  the  first 
issue  that  there  was  no  such  agreement  between  the  parties  as  that  alleged  in  the 
declaration,  while  by  the  second  and  subsequent  pleas  such  agreement  is  admitted  to 
exist.  But  the  award  is  not  necessarily  inconsistent;  the  effect  of  the  pleas  merely  is, 
that  there  was  no  such  agreement,  but  if  there  was,  the  defendant  has  performed  it, 
or  is  excused  from  doing  so.  The  plaintifl'  under  the  first  issue  is  called  upon  to  make 
out  his  case,  and  if  he  fails  iti  doing  so,  there  is  no  inconsistency  in  awarding  a  general 
verdict  for  the  defendant.  In  The  Duke,  of  Beavfmi  v.  fVel'sh  (10  Ad.  &  Ell  527), 
which  was  assumpsit  on  a  retainer  to  project  certain  works,  and  to  examine  certain 
bills  with  care,  skill,  and  diligence,  the  defendant  pleaded  first,  non  assumpsit; 
secondly,  no  retainer ;  thirdly,  that  the  defendant  did  use  care  &c.  in  projecting  the 
works ;  fourthly,  that  he  did  use  care  &c.  in  examining  the  bills.  The  cause"  and 
all  matters  in  difl'erence  were  referred  by  order  of  Nisi  Prius,  the  costs  of  the  cause 
to  abide  the  event.  The  arbitrator  by  his  award  found  for  the  defendant  on  the  first, 
second,  and  fourth  issues,  and  for  the  plaintiff  on  the  third  ;  and  it  was  held  that  the 
award  was  good,  ami  not  repugnant,  for  that  the  finding  on  the  third  and  fourth  issues 
must  be  regarded  as  hypothetical,  and  only  for  the  purpose  of  determining  the  costs 
of  them.  That  decision  is  strongly  in  point.  [Parke,  B.  Another  question  here  is, 
whether  the  award  is  final,  the  arbitrator  having  omitted  to  assess  contingent  damages 
on  the  [64]  dcmm  rer.]  Neither  of  the  parties  brought  that  matter  before  the  arbitrator, 
but  acted  as  if  it  was  not  submitted  to  him. 

Erie  and  Kawlinson,  in  support  of  the  rule.  The  arbitrator  ought  to  have  assessed 
contingent  damages  on  the  demurrer:  In  re  Robson  &  Raihton  (1  B.  &  Adol.  723). 
In  that  case,  on  a  reference  of  all  matters  in  difference,  a  demand  on  one  side  was  laid 
before  the  arbitrators,  and  immediately  admitted  by  the  other  party  ;  no  evidence  was 
m  consequence  given  concerning  it,  nor  any  adjudication   upon  it  requested.     The 
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arbitrators  published  their  award  of  and  concerning  the  matters  referred  to  them, 
directing  payment  of  a  sum  of  money  (without  saying  on  what  account)  to  the  party 
against  whom  the  above  claim  had  been  made,  with  costs  ;  and  it  was  proved  that  they 
left  that  claim  out  of  consideration  in  making  their  award,  as  a  matter  not  in  dispute. 
It  was  held  that  the  award  was  bad,  as  the  arbitrator  ought  to  have  taken  notice  of  the 
admitted  demand.  Lord  Tenterden,  in  delivering  the  judgment  of  the  Court,  said, 
"There  would  be  no  end  of  disputes,  if  the  practice  were  to  prevail,  that  whenever, 
on  a  meeting  before  arbitrators,  one  party  gave  up  items  one,  two,  and  three  of  his 
demands,  and  the  other  four,  five,  and  six ;  these  were  all  to  be  laid  out  of  considera- 
tion in  making  the  award."  [Lord  Abinger,  C.  B.  In  that  case  the  effect  of  the 
finding  was  to  render  it  necessary  that  the  arbitrators  should  have  adjudicated  upon 
the  claim  ;  but  here,  as  the  arbitrator  finds  for  the  defendant  on  all  the  issues,  there 
can  be  no  necessity  for  him  to  a.ssess  contingent  damages  upon  the  demurrer.]  Then 
the  award  is  inconsistent  and  repugnant.  The  pleas  are  inconsistent  with  each  other, 
and  if  the  arbitrator  must  be  taken  to  have  found  all  the  facts  stated  in  them  to  be 
true,  such  a  state  of  things  could  not  exist.  An  arbi-[65]-trator  stands  in  the  same 
situation  as  a  jury,  and  no  more  intendment  can  be  made  in  favour  of  his  finding  than 
of  that  of  a  jury.  A  verdict  which  is  inconsistent  or  repugnant  is  void  ;  Com.  Dig., 
Pleader  (S.  23).  They  cited  also  Marler  v.  Ayliffe  (Cro.  Jac.  134),  and  Enqlaiul  v, 
Davison  (9  Dowl.  P.  C.  1052). 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  I 
think  the  award  is  neither  inconsistent  nor  repugnant.  If  the  cause  had  been  tried 
at  Nisi  Prius,  the  circumstances  of  the  case  might  have  been  such,  and  it  might  have 
taken  such  a  course,  that  a  verdict  might  have  been  found  for  the  defendant  on  every 
one  of  the  issues.  Suppose  the  plaintiff  failed  in  proving  his  case  under  the  general 
issue,  the  defendant  might  go  on  and  give  evidence  in  support  of  the  issues,  the  proof 
of  which  rests  upon  him  ;  and  if  he  succeeded  in  establishing  them,  then  the  general 
verdict  would  be  for  him.  There  would  have  been  no  neeessarj''  inconsistency,  if  the 
jury  had  found  for  the  defendant  on  the  general  issue  and  also  on  all  the  other  issues. 

Parke,  B.  I  am  of  the  same  opinion.  The  first  objection  is,  that  the  award  is 
uncertain,  inasmuch  as  it  does  not  determine  whether  the  verdict  is  to  be  entered  for 
the  defendant  on  some  or  all  of  the  issues  ;  but  I  think  the  meaning  of  the  award  is, 
that  a  veidict  shall  be  entered  for  the  defendant  upon  each  issue  which  could  be 
found  for  him.  In  England  v.  Davison,  the  award  was  uncertain,  because  the  arbitrator 
had  not  disposed  of  the  issues  ;  but  in  the  present  case,  the  arbitrator  directs  a  general 
verdict  to  be  entered  for  the  defendant.  Then  comes  the  question,  whether  the  Lssues 
may  not  all  consistently  be  found  for  the  defendant.  I  have  no  doubt  they  may. 
Suppose  the  plaintiff  to  fail  in  proving  the  agreement,  as  for  instance,  for  want  of  a 
stamp,  and  that  the  defendant  were  to  prove  [66]  the  other  issues,  there  would  be  no 
inconsistency  in  finding  them  all  for  him.  Under  the  statute  of  Anne,  each  issue  is 
to  be  disposed  of  as  if  it  stood  alone  upon  the  record.  With  respect  to  the  matter 
arising  upon  the  demurrer,  it  may  be  that,  according  to  the  true  construction  of  the 
submission,  the  arbitrator  ought  to  have  disposed  of  it ;  but,  as  both  parties  have  in 
effect  agreed  that  he  should  not,  that  amounts  to  a  new  agreement  by  parol  to  abide 
by  the  awai'd  ;  and  all  the  issues  in  fact  being  found  for  the  defendant,  it  became 
unnecessary  to  assess  contingent  damages  on  the  demurrer. 

GuRNEY,  B.,  and  EOLFE,  B.,  concurred. 

Rule  discharged. 

In  Hilary  Term,  1842  (Jan.  24),  the  demurrer  came  on  for  argument. 

Kelly,  who  appeared  to  support  it,  was  stopped  by  the  Court,  who  called  upon 

Crowder  to  support  the  plea.  The  plea  amounts  in  substance  to  an  averment, 
that  the  deviation  from  the  drawings  was  by  the  direction  of  an  agent  of  the  plaintiff. 
The  defendant  has  a  right  to  assume,  on  this  demurrer,  that  the  drawings  did  not 
altogether  agree  with  the  plans  and  specifications,  and  that  therefore  the  architect 
directed  a  deviation  from  them  :  supposing  that  to  be  the  case,  can  such  deviation 
furnish  a  ground  of  action'? 

Lord  Abinger,  C.  B.  We  cannot  surmise  that.  The  plea  is  clearly  bad :  the 
declaration  does  not  state  the  architect  to  have  been  the  agent  of  the  plaintiff',  neither 
does  the  plea  allege  that  he  was. 

[67]  Aldkrson,  B.     The  defendant  undertook  to  do  the  works  according  to  the 
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drawings.  Ho  has  not  done  so ;  but  he  says  he  deviated  from  them  by  the  authority 
of  the  architect  of  the  plaintifT.  He  does  not  aver  that  he  did  'theni  according  to  the 
phuis  and  specifications  :  and  no  authority  is  shewn  on  the  part  of  the  architect  to  bind 
the  plaintiff  by  any  deviation  from  the  drawings. 

(iruNKY,  H.,  concurred. 

Judgment  for  the  plaintiff". 

Singleton  r.  Johnson.  Exch.  of  Pleas.  Nov.  19,  1841.— An  affidavit  on  which  a 
rule  for  judgment  as  in  case  of  a  nonsuit  was  founded,  was  intitled  "Between 
J.  S.,  plaiiitili;  and  G.  .1.,  defendant."  The  affidavit  in  answer  to  the  rule  stated, 
that  there  were  two  G.  J.s,  and  that  all  former  proceedings  in  the  cause  were 
intitled  "J.  S.  v.  G.  J.,  the  elder :  "—Held,  that  the  affidavit  was  sufficient. 

[S.  C.  1  Dowl.  (N.  S.)  356;  11  L.  J.  Ex.  88;  5  Jur.  IIU.] 

Pashley  had  obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit,  upon  affidavits 
which  were  intitled  "Between  John  Singleton,  plaintiff,  and  George  Johnson,  defen- 
dant." The  affidavits  in  answer  to  the  rule  stated  that  there  were  two  persons  of  the 
n;inie  of  George  Johnson,  and  that  all  the  proceedings  in  the  cause  hitherto  had  been 
intitled  "Between  John  Singleton  and  George  Johnson  the  elder." 

Heaton  shewed  cause.  The  affidavit  on  which  the  rule  was  obtained  is  improperly 
intitled.  It  is  an  established  rule  that  where  there  is  a  cause  in  Court,  all  affidavits 
used  in  Court  must  in  their  title  follow  the  title  of  the  cause.  In  Shrimpton  v.  Carter 
(3  Dowl.  P.  C.  G48),  an  affidavit  intitled  "G.  Shrimpton  v.  W.  Carter  the  elder,  sued 
as  \V,  Carter,"  the  cause  being  G.  Shrimpton  v.  W.  Carter,  was  rejected  as  being 
improperly  intitled.     He  cited  also  Borthwick  v.  Ravenscroft  (.5  M.  &  W.  31). 

Pashley,  in  support  of  the  rule.  All  that  is  required  in  [68]  intitling  an  affidavit 
is  to  stiilc  correctly  the  Christian  and  surnames  of  the  parties  in  the  cause,  which  has 
been  done  in  the  present  case.  It  is  no  objection  that  the  word  "  elder  "  is  omitted. 
AVhere  the  name  of  a  party  is  given  without  any  description  of  "  elder  "  or  "  younger," 
the  former  is  always  presumed. 

Lord  Akinger,  C.  B.  We  think  the  affidavit  is  sufficient.  In  the  case  of 
Shrimpton  v.  Carter,  the  affidavit,  liy  describing  "  W.  Carter  "  as  W.  Cai'tei-  the  elder," 
gave  an  addition  to  the  name  of  the  party,  which  might  not  have  been  true  ;  but  in 
the  present  case,  George  Johnson  means  George  Johnson  the  elder,  unless  the  contrary 
is  expressed. 

P.\RKE,  B.  The  case  of  Shrimpton  v.  Carter  was  the  converse  of  the  present;  and 
there  the  title  of  the  affidavit  contained  more  than  the  title  of  the  cause. 

Rule  discharged  on  a  peremptory  undertaking. 

Thomas  v.  John  Bird  and  Thomas  Bird.  Exch.  of  Pleas.  Nov.  19,  1841. — In  an 
action  against  an  administrator  for  taking  the  plaintiff's  goods,  to  which  he 
pleaded  th.it  they  were  his  goods  as  administrator: — Held,  that  one  of  the  next 
of  kin  of  the  intestate  was  a  competent  witness  for  the  defendant,  without  a 
release. — Quaere,  whether  a  release  by  two  of  the  next  of  kin  to  the  adminstrator, 
of  their  respective  interests  in  the  goods  the  subject  of  the  action,  required  more 
than  one  stamp? — Such  a  release  (if  necessary)  would  have  been  sufficient,  with- 
out extending  also  to  the  costs  of  the  action  ;  inasmuch  as  they  would  not 
necessarily  be  allowed  to  the  administrator  as  a  charge  on  the  estate,  in  case  of  a 
verdict  for  the  plaintiff'. 

[S.  C.  1  Dowl.  (N.  S.)  906;  11  L.  J.  Ex.  261.] 

Trespass  for  imprisoning  the  plaintiff,  and  seizing  and  taking  away  her  goods ;  to 
wit,  sovereigns,  guineas,  &e.  Pleas:  1st,  not  guilty;  2ndlv,  that  the  goods  and 
chattels  ni  the  declaration  mentioned  were  not  the  goods  of  the  plaintiff;  3rdly,  that 
they  were  the  goods  of  the  defendant  John  Bird,  and  W.  Maddocks,  as  administrators 
of  William  Bird,  deceased  ;  4thly,  leave  and  license.  The  plaintiff  joined  issue  on 
the  two  first  pleas,  traversed  the  allegation  [69]  in  the  third  plea  of  their  being  the 
goods  of  the  administrators,  and  to  the  fouith  plea  replied  de  injuria.  Issues  thereon. 
At  the  trial  before  Tindal,  C.  J.,  at  the  last  Assizes  for  Surrey,  the  defendants  called 
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as  a  witness,  in  support  of  the  issue  on  the  third  plea,  one  Frances  Monckton,  who 
was  a  niece  of  the  intestate  William  Bird,  and  entitled  to  a  distrilnitive  share  of  his 
property.  Her  competency  being  objected  toon  the  part  of  the  plaintiff,  the  defen- 
dants put  in  a  deed  of  release,  whereby  the  witness  and  her  husband,  Stephen 
Monckton,  and  Elizabeth  Hayward  (another  niece  and  next  of  kin  of  the  intestate, 
who  also  was  a  witness)  and  her  husljand  released  to  the  administrators  all  their 
interest  in  or  arising  out  of  the  goods,  the  subject  of  this  action.  This  deed  bore  one 
35s.  stamp  only.  It  was  contended  for  the  defendants,  that  this  deed  was  not  sufficient 
to  restore  the  witness  to  competency,  on  two  grounds  :  first,  that  the  release  applied 
only  to  the  goods  in  question,  and  not  to  the  costs  of  this  action,  which  would 
constitute  a  burthen  on  the  estate  ;  and  secondly,  that,  the  interests  of  the  two 
releasing  parties  being  several,  two  stamps  were  necessary.  The  learned  Judge  was 
of  opinion  that  the  release  was  sufficient  in  both  these  respects  ;  and  the  plaintiflf  had  a 
verdict,  leave  being  given  to  the  defendants  to  move  to  enter  a  nonsuit.  On  an  early 
day  in  this  term, 

Piatt  moved  for  a  rule  pursuant  to  the  leave  reserved,  or  for  a  new  trial,  and 
renewed  the  objections  taken  at  Nisi  Prius.  First,  the  costs  of  the  cause  would  form 
a  burthen  on  the  estate,  in  case  the  plaintiff  succeeded,  and  the  witness  was  interested 
in  relieving  it  of  that  burthen  :  the  release  should,  therefore,  have  extended  to  the  costs 
also.  The  witness  had  a  direct  interest  in  making  out  the  property  to  be  part  of  the 
intestate's  estate.  [Parke,  B.  The  damages  for  false  imprisonment  could  not,  certainly 
would  not,  and  the  costs  of  the  cause  would  not  nece.ssa-[70]-rily  be  allowed  to  the 
administrator  as  a  charge  on  the  estate.  Lord  Abinger,  C.  J3.  It  is  not  a  direct  con- 
sequence of  the  verdict.]  Secondly,  one  stamp  was  not  sufficient.  The  interests  of 
the  two  nieces  were  several,  and  required  several  acts  and  deeds  of  release.  They 
were  not  joint  tenants.  The  deed  ought,  therefore,  to  have  borne  a  stamp  in  respect 
of  each  of  those  interests. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  In  this  case  the  question  was,  whether  one  of  the  next  of 
kin,  who  was  examined  on  behalf  of  the  defendants,  one  of  whom  was  an  administrator, 
was  a  competent  witness.  The  witness  had  joined  with  another  next  of  kin,  also  a 
witness,  in  a  i-elease  of  their  interest  in  or  arising  out  of  the  goods,  part  of  the  subject 
of  this  action.  The  release  was  in  one  instrument,  with  one  stamp  :  and  the  objection 
was  that,  the  interests  of  the  two  witnesses  being  separate,  there  ought  to  have  been 
two  stamps.  The  Lord  Chief  Justice  was  of  opinion  that  the  release  of  both  was  one 
joint  transaction,  and  admissible  on  the  same  principle  that  a  release  by  all  creditors 
under  a  composition  deed  has  been  received.  We  do  not  say  that  this  opinion  was 
not  right,  though  possibly  we  might  have  thought  it  fit  to  receive  further  considera- 
tion. But  we  are  of  opinion  that  the  witness  was  competent  without  any  release,  as 
the  verdict  was  not  admissible  in  evidence  for  or  against  her,  and  she  was  not  interested 
in  the  event  of  the  trial.  To  support  the  objection  on  account  of  interest  in  the 
event,  the  legal  consequence  of  the  verdict  must  be  such  as  necessarily  to  affect  the 
interests  of  the  witness  ;  and  that  was  not  the  case  in  this  action.  The  verdict  might 
practically  afliect  them,  and  probably  would  ;  but  it  would  not  necessarily  follow 
that  it  would.  [71]  Nothing  would  be  legally  determined  by  it,  so  as  to  affect  the 
rights  of  the  next  of  kin,  as  to  the  goods,  the  subject  of  the  action,  being  part  of  the 
effects  of  the  deceased,  to  be  accounted  for  by  the  administrators.  There  will  there- 
fore be  no  rule. 

Rule  refused. 

Poole  v.  Palmer.  Exch.  of  Pleas.  Nov.  13  &  16,  1841. — In  an  action  against  one 
of  several  joint  contractors,  the  other  co-contractors  are  competent  witnesses  for 
the  defendant,  since  the  stat.  3  &  4  Will.  4,  c.  42,  ss.  26,  27. 

[S.  C.  1  Dowl.  (N.  S.)  908;  11  L.  J.  Ex.  260.] 

Debt  for  work  and  labour,  money  paid,  and  on  an  account  stated.  Plea, 
nunquam  indebitatus.  At  the  trial  befoie  Lord  Abinger,  C.  B.,  at  the  London  sittings 
after  Trinity  Term,  it  appeared  that  the  action  was  brought  by  the  plaintiff,  an 
auctioneer  and  estate  agent,  to  recover  compensation  for  business  done  by  him  relative 
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to  an  intended  sale  of  an  estate  in  the  county  of  Surrey,  which  he  had  undertaken 
in  pursuance  of  a  written  authoi-ity  to  sell  the  property,  dated  10th  of  August,  1840, 
signed  hy  the  dofcndaut  and  several  other  persons.  One  of  these  persons  being  called 
as  a  witness  for  the  defendant,  was  objected  to  as  being  a  co-contractor  with  him, 
and  therefore  incompetent.  The  Lord  Chief  Baron  allowed  the  objection,  and  the 
plaintiff  obtained  a  verdict. 

In  this  term,  Thesiger  obtained  a  rule  to  shew  cause  why  there  should  not  be  a 
new  trial,  on  the  ground  that  the  witness  was  improperly  rejected,  relying  on  Russell 
V.  Blake  (2  Scott,  N.  R.  574). 

Piatt  (with  whom  was  James)  now  shewed  cause.  The  witness  was  rightly  rejected, 
because  he  had  a  direct  interest  to  defeat  the  plaintiff's  claim,  and  so  to  prevent  himself 
from  becoming  lial)Ie  to  the  defendant  for  contribution.  In  Jwies  v.  Pritchanl  (2  M.  &  W. 
199),  this  Court  held  that  a  part-owner  of  [72]  a  ship  was  a  competent  witness  for 
another  part-owner  sued  for  work  done  to  the  ship,  but  after  a  release.  Here  no 
release  was  given.  In  Jackson  v.  GaUmvay  (8  C.  &  P.  480),  a  part-owuei'  was  rejected 
as  incompetent  under  similar  circumstances,  notwithstanding  cross  releases.  In 
I'lamht  V.  Brahain  (id.  68),  and  Steers  v.  Canoardim  (id.  570),  also,  joint  contractors 
were  held  incompetent  witnesses  for  their  co-contractor.  In  Green  v.  U'arlmrton 
(2  M.  &  Kob.  1 05),  where  a  defendant  justified  a  trespass  to  chattels  by  a  plea  alleging 
them  to  be  the  property  of  J.  S.,  and  that  he  committed  the  trespass  by  the  command 
of  J.  S.,  Patteson,  .1.,  held  that  J.  S.  was  not  a  competent  witness  for  the  defendant, 
and  that  he  could  not  be  made  so  by  the  indorsement  of  his  name  on  the  postea,  under 
the  Stat.  3  &  4  Will.  4,  c.  42,  s.  26.  Could  a  co-obligor  in  a  bond  be  called  to  defeat 
that  bond  ?  It  was  conceded  that  this  was  a  joint  contract,  and  the  witness  clearly 
came  to  exonerate  himself  from  liability  under  it.  If  the  defendant  succeeds  in  this 
action,  then,  in  case  of  a  second  action  being  brought  against  the  witness,  he  could 
plead  in  bar  the  judgment  in  this.  [Parke,  B.  This  point  has  been  decided  against 
you  in  Biissell  v.  Blake,  after  a  full  consideration  of  all  the  cases.  Lord  Abinger,  C.  B. 
Suppose  the  defendant  had  paid  the  money  without  an  action  being  bi'ought,  he  might 
still  bring  his  action  for  contribution  ;  the  verdict,  therefore,  would  only  be  evidence 
to  charge  him  with  the  costs  of  the  action,  for  which  he  would  not  be  liable,  because 
he  might  say  the  defendant  ought  to  have  paid  without  an  action.]  Therefore  it  is 
that  his  incompetency  is  not  removed  by  the  recent  statute ;  he  is  not  affected  by  the 
record,  but  by  the  act  of  payment,  to  prevent  which  he  has  a  direct  interest. 

Thesiger  (with  whom  was  Creasy),  contr^.  The  witness  [73]  was  clearly  competent, 
if  not  at  common  law,  at  all  events  by  the  operation  of  the  stat.  3  &  4  Will.  4,  c.  42, 
s.  26.  If,  indeed,  the  nature  of  his  interest  were  such  that  he  was  directly  interested 
in  the  event  of  the  suit,  his  incompetency  would  not  be  removed  by  the  statute  : 
Bailiffs  of  Godmanchester  v.  I'hillips  (4  Ad.  &  Ell.  550 ;  6  Nev.  &  M.  211).  But  if  he 
was  no  further  interested  than  because  the  verdict  or  judgment  could  be  used  as 
evidence  against  it,  he  becomes  competent  by  the  express  provision  of  the  statute. 
[He  rcfen-ed  to  the  cases  of  liwgess  v.  Cuthill  (1  M.  &  Kob.  315  ;  6  C.  &  P.  282), 
Faith  v.  M'lvti/re  (7  C.  &  P.  44),  Pickles  v.  Hollings  (1  M.  &  Rob.  468),  and  Crecvey  v. 
Botmaii  (id.  496).]  The  cases  cited  on  the  other  side  do  not  apply.  In  Janes  v. 
Pritchard,  the  witness  had  received  a  release,  and  the  present  question,  therefore,  was 
never  raised.  In  Jcwkson  v.  GaUmvay,  and  Steers  v.  Carwardine,  the  witness  was  called 
for  the  plaintiff.  The  statute  cannot  apply  to  such  a  case  as  that,  because  the  verdict 
and  judgment  ni  the  action  cannot  be  evidence  for  or  against  the  witness  ;  if  therefore 
he  be  mterested  at  all,  it  is  in  the  event  of  the  suit.  G-reeii  v.  Warhurton,  and  Stanley 
V.  Johson  (2  M.  &  Rob.  103),  decided  by  the  same  learned  judge,  must  be  considered 
to  have  been  overruled  by  liussell  v.  Blake,  which  directly  governs  the  present  case. 
In  Stmley  v.  Johson,  a  comaker  of  a  promissory  note,  for  whom  the  defendant  had 
signed  It  as  a  -surety,  was  held  to  be  an  incompetent  witness  for  the  defendant,  on  the 
ground  that  he  might,  on  a  verdict  for  the  plaintifi;  be  liable  to  the  costs  of  the  action, 
including  the  defendant's  own  costs ;  and  that  as  to  the  latter,  the  statute  did  not 
apply._  In  such  a  case  the  witness  is  under  two  distinct  liabilities  ;  there  is  a  liability 
to  an  indemnity  against  payment  of  the  note  by  his  surety,  independent  of  the  result 
of  the  suit,  arising  out  of  the  original  suretyship;  and  there  is  a  liability  to  pav-[74]- 
ment  of  the  costs.  But  as  to  the  latter,  the  only  proof  of  that  liability  would' be  by 
means  o  the  record  in  the  action.  Russell  v.  Blake,  howe^-er,  is  an  express  authority 
for  the  defendant :  the  witness  in  the  present  case  stands  in  precisely  the  same  sitiia- 
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tioii  as  the  joint  maker  of  the  note  in  that  case.  It  is  said  that  the  witness  has  a 
direct  interest  in  the  result  of  the  suit,  because,  in  a  fresh  action  against  him,  he  could 
plead  the  judgment  for  the  defendant  in  this  action.  It  may  be  doubtful  whether, 
if  he  pleaded  in  abatement  the  non-joinder  of  the  present  defendant  and  his  other 
co-contractors,  and  the  plaintift",  accordingly,  under  the  provisions  of  the  statute, 
discontinued,  and  brought  a  fresh  action, against  them  all,  the  first  defendant  could 
plead  his  former  judgment  ;  but  even  if  he  could,  the  witness  is  precluded  from  doing 
so,  by  the  express  terms  of  the  26th  section.     [He  wa.s  then  stopped  by  the  Court.] 

Lord  A  dinger,  C.  B.  It  would  be  quite  sufficient  to  say,  that  the  last  deci-sion, 
in  the  Court  of  Common  Pleas,  is  directly  in  point,  and  ought  to  govern  us.  But  I 
go  further,  and  think  that  I  was  wrong  in  principle,  and  that  in  reality  the  witness 
stood  indift'erent  between  the  parties.  If  the  plaintifl'  failed,  the  witness  could  not 
use  the  judgment  except  by  means  of  the  record,  and  that  the  statute  prevents  him 
from  doing.  Then  how  does  the  case  stand  ?  If  the  plaintiff  recovers,  the  witness 
is  liable  to  contribution  ;  if  he  fails,  the  witness  is  still  liable  to  the  whole  debt,  because 
he  caimot  use  the  judgment  in  his  favour.     He  is  therefore  indifferent. 

Parke,  B.  I  entirely  concur  in  the  judgment  delivered  by  the  Court  of  Common 
Pleas,  in  the  case  of  lliisscU  v.  Blake.  This  question  was  very  much  considered  in 
that  case,  and  the  decision  is  quite  satisfactory  to  my  mind.  I  quite  concur,  also,  in 
the  doubts  expressed  by  that  Court,  [75]  whether  the  cases  which  have  been  decided 
on  this  subject  were  right,  independently  of  the  statute.  For,  as  it  appears  to  me, 
the  witness  is  altogether  indifferent;  if  the  plaintiff'  succeeds,  the  witness  is  liable  for 
contribution  ;  if  the  plaintiff  fails,  he  is  liable  for  the  whole  debt ;  and  as  to  the  costs, 
he  is  not  liable  for  them  at  all.  However,  it  is  unnecessary  to  consider  that  question  : 
it  is  enough  to  say  that  this  case  is  clearly  within  the  authority  of  liusfell  v.  Blake. 

Alderson,  B.  I  quite  agree  that  we  are  concluded  by  the  decision  in  Russell  v. 
Blake,  looking  at  it  as  a  question  of  authority  ;  besides  which,  I  quite  agree  with  that 
decision,  if  it  be  considered  as  a  question  of  principle. 

RoLFE,  B.,  concurred. 

Rule  absolute. 


Thomas  Jones  v.  Hugh  Jones.  Exch.  of  Pleas,  Nov.  16,  1841. — In  an  action  by 
indorsee  against  maker  of  a  promissory  note,  the  defendant  pleaded,  1,  that  he 
did  not  make  the  note  ;  2,  that  he  made  it  for  the  accommodation  of  the  plaintiff. 
There  was  an  attesting  witness  to  the  note,  who,  on  being  called  at  the  trial, 
stated  that  he  saw  the  signature  (Hugh  Jones)  to  the  note  written  by  a  party 
whose  occupation  and  residence  he  described,  but  that  he  had  had  no  communica- 
tion with  him  since,  and  that  this  was  a  common  name  in  the  neighbourhood 
where  the  note  was  made  : — Held,  that  there  was  no  evidence  to  go  to  the  jury 
of  the  identit}'  of  the  defendant  with  the  maker  of  the  note,  and  that  the  second 
plea  could  not  be  called  in  aid  for  that  purpose. 

[S.  C.  11  L.  J.  Ex.  265.] 

Assumpsit  by  indorsee  against  maker  of  a  promissory  note  for  £50.  Pleas : 
first,  that  the  defendant  did  not  make  the  note  in  the  declaration  mentioned,  on 
which  issue  was  joined  ;  secondly,  that  the  defendant  made  the  note  at  the  request 
and  for  the  accommodation  of  the  plaintiff,  to  which  there  was  a  replication  de  injuria, 
and  issue  thereon.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings 
after  Trinity  Term,  the  plaintiff's  counsel  called  a  person  whose  name  appeared  on  the 
note  as  attesting  witness,  and  he  proved  the  signature  "Hugh  Jones"  to  the  note  to 
have  been  written  in  his  presence,  and  that  the  Hugh  Jones  whose  signature  he  so 
attested  kept  a  public-house,  the  Gla.sgow  Tavern,  at  Llangefni,  in  the  county  of  [76] 
Anglesey.  On  cross-examination,  he  admitted  that  he  had  not  seen  or  had  any 
communication  with  that  Hugh  Jones  since  the  date  of  the  note  ;  and  that  the  name 
was  a  very  common  one  in  Anglesey.  This  being  all  the  evidence  adduced  by  the 
plaintiff',  Atherton,  for  the  defendant,  objected  that  the  plaintiff'  ought  to  be  non- 
suited, on  the  ground  that  there  was  no  evidence  to  go  to  the  jury  of  the  identity  of 
the  Hugh  Jones,  whose  subscription  to  the  note  had  been  proved,  with  the  defendant 
on  this  record.     The  Lord  Chief  Baron  reserved  the  point;  and  under  his  direction  a 

Ex.  Div.  via. — 2 
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verdict  was  taken  for  the  plaintiff  for  the  amount  of  the  note  and  interest,  with  leave 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Atherton  having  obtained  a  rule  nisi  accordingly, 

.lervis  ami  Cronipton  now  shewed  cause.  If  there  was  any  evidence  at  all  to  go 
to  the  jury  of  the  identity  of  the  defendant  as  the  party  to  the  note,  there  cannot  he 
a  nonsuit."  Now,  .ilthough  there  be  several  Hugh  Jones's,  it  will  be  assumed,  until 
the  contrary  appears,  that  only  one  note,  such  as  that  declared  on,  was  signed  by  a 
llu"h  Jones.  Then  the  Hugh  Jones  who  has  lieen  served  with  the  writ,  having  notice 
by  'liie  declaration  of  the  purport  of  that  note,  and  having  had  an  opportunity  of 
inspecting  it,  comes  in  and  appears  l)y  counsel,  and  pleads  that  he  made  it  for  the 
plaintill's'^ accommodation  ;  that  is,  he  admits  that  he  knows  something  of  the  note 
declared  on.  True,  one  plea  cannot  be  called  in  aid  of  another  issue  ;  but  it  may  be 
u.sed  as  some  evidence  of  the  identity  of  the  party  ;  and  very  little  evidence  is 
sullicient.  (Parke,  B.  That  argument  would  dispense  with  any  proof  of  the  hand- 
writing.] If  the  strictness  now  contended  for  is  to  prevail,  the  identity  can  only  be 
proved  by  employing  a  person  to  serve  the  writ  who  is  acquainted  with  the  hand- 
writing of  the  party.  If  the  defendant  is  not  the  real  [77]  maker  of  the  note,  he  may 
come  and  set  all  the  proceedings  aside.  [Lord  Abingei,  C.  B.  The  burthen  is  not 
thrown  on  him.]  The  same  difficulty  will  occur  in  ordinary  cases  of  goods  sold  and 
delivered.  (Parke,  B.  So  it  often  does.]  There  are  several  cases  in  which  it  has 
been  ruled  by  Loid  Tenterden  and  other  judges  at  Nisi  Prius,  that  proof  of  the  hand- 
writing of  the  subscriliing  witness  to  an  instrument,  he  being  dead  or  not  to  be  found, 
is  sutlicient  to  charge  the  party  to  the  instrument,  without  any  further  proof  of  his 
identity,  except  theidentity  of  name  and  description  :  Page  v.  Mann  (Moo.  &  M.  79), 
MUdieil  V.  Johnson  (id.  176),  Kay  v.  Broohaan  (id.  286).  [Parke,  B.,  referred  to 
Whiidocke  v.  Musgrme  (1  G.  &  M.  511),  as  establishing  the  rule  on  this  subject.]  In 
IJennell  v.  Lyon  (1  B.  &  Aid.  182),  the  copy  of  a  bill  and  answer,  the  latter  pui'porting 
to  be  an  answer  by  a  person  of  the  same  name  as  the  defendant,  in  the  character 
of  administrator,  was  held,  without  more,  sufficient  prima  facie  evidence  of  identity 
in  order  to  prove  assets,  upon  an  issue  on  plene  administravit.  So,  in  Bulkdey  v. 
Butler  (2  B.  &  Cr.  434 ;  3  D.  &  R.  625),  in  an  action  by  indorsee  against  acceptor 
of  a  bill,  of  which  E.  S.  was  the  payee,  proof  that  a  person  calling  himself  E.  S. 
came  to  the  place  of  the  plaintifl's  residence  with  the  bill  in  question  and  other 
genuine  documents,  and  indorsed  it  to  the  plaintiff",  was  held  sufficient  prima  facie 
evidence  of  his  identity  with  E.  S.  the  payee.  [Rolfe,  B.  There  he  was  in  possession 
of  the  same  bill.]  llliitdorke  v.  Musgmve  was  the  case  of  a  note  signed  by  a  marks- 
man. Coijield  V.  Parsons  (1  C.  &  M.  730)  is  distinguishable;  that  was  merely  the 
ease  of  a  declaration  supposed  to  be  made  to  the  witness  by  the  plaintiff,  who  might 
easily  be  personated,  and  who  had  no  power  to  deny  or  disprove  the  witness's  state- 
ment, which  he,  being  imposed  upon  by  another  person,  [78]  might  honestly  make. 
Here  the  Hugh  Jones  served  with  the  writ  has  had  notice  of  all  the  proceedings,  and 
has  the  means  of  disproving  the  conclusion  that  he  is  the  party  to  the  note. 

Atherton,  contra,  was  not  called  upon. 

Lord  Abinger,  0.  B.  The  argument  for  the  plaintiff  might  be  correct,  if  the 
case  had  not  introduced  the  existence  of  many  Hugh  Jones's  in  the  neighbourhood 
where  the  note  was  made.  As  it  was,  I  think  there  was  no  sufficient  evidence  of  the 
identity.  I  am  aware  that  Lord  Tenterden  had  a  diiferent  practice,  but  I  believe  it 
never  became  necessary  to  raise  the  question  before  the  Couit. 

Parkk,  B.  This  point  must  be  considered  as  settled  by  the  case  of  jrhitelodce  v. 
Musgrove.  All  the  authorities  are  cited  in  Phillipps  on  Evidence,  vol.  ii.,  p.  661,  and 
the  rule  of  law  on  this  subject  is  there  laid  down  correctly.  The  plaintiff  might  have 
called  the  defendant's  attorney  to  say  whether  the  person  who  employed  him  in  the 
case  was  the  Hugh  Jones  who  lived  at  the  Glasgow  Tavern,  Llangefni! 

KoLFE,  B.,  concurred. 

The  rule  was  made  absolute,  not  for  a  nonsuit,  but  for  a  new  trial  on  payment  of 
costs  by  the  plaintiff  (a) 

(a)  The  cause  was  re-tried  at  the  London  Sittings  after  Michaelmas  Term  (the 
venue  having  been  changed),  when  the  attesting  witness  was  again  called,  and  stated 
that,  suice  the  former  trial,  he  had  seen  the  Hugh  Jones  whose  signature  he  had 
attested  ;  and  described  his  occupation  and  residence;  and  the  clerk  to  the  plaintiff's 
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[79J  Beckham  o.  Dhake,  Knight,  and  Surgey.  Exch.  of  Pleas.  Nov.  19,  isn. 
— A.,  B.,  &  C.  being  in  paitiiei'sliip  together  a.s  t3'pe-foiniclei-s  (C.  as  a  dormant 
partner),  an  agreement  was  entered  into  between  A.  and  B.  of  the  one  part,  and 
the  plaintiU'of  the  other  part,  by  which,  after  reciting  that  the  plaintitV  had  been 
in  the  employment  of  A.  and  B.  as  foreman  in  carrying  on  the  said  trade  of  type- 
founders, the  plaintifl'  covenanted  and  agi'eed  with  /\.  and  B.  and  the  survivor  of 
them,  to  serve  them  and  the  survivor  of  them  in  their  said  trade  for  the  term  of 
seven  years ;  and  they  covenanted  and  agreed  to  employ  him  as  their  foreman 
for  the  terra  of  seven  years,  if  they  or  either  of  them  should  so  long  live,  and  to 
pay  him  tliree  guineas  per  week  ;  and  it  was  mutually  agreed,  that  if  either  paity 
should  not  perfoi'm  the  covenants  on  their  respective  parts,  the  party  so  failing 
or  making  default  should  pay  to  the  other  £500,  by  way  of  specific  damages. 
At  the  time  the  agreement  was  entered  into  it  was  unknown  to  the  plaintiff  that 
C.  was  a  partner  in  the  business  : — Held,  that  an  action  was  maintainable  by  the 
plaintiff  against  A.,  B.,  &  C,  for  a  breach  of  this  agreement,  although  G.  was  not 
a  party  named  in  it  or  signing  it. 

[S.  C.  11  L.  J.  Ex.  201  :  reversed,  11  M.  &  W.  315  ;  2  H.  L.  C.  579.    See  on  demurrer, 

8  M.  &  W.  846.] 

Assumpsit.  The  declaration  stated,  that  the  defendants  were  united  in  co-partner- 
ship, and  used  and  exercised  the  trade  and  business  of  type-founders,  stereotype 
founders,  and  letter-press  printers  ;  and  that  the  said  W.  M.  Knight  and  J.  Surgey 
were  the  ostensible  partners  in  the  said  partnership,  and  the  said  W.  W.  Drake  was  a 
secret  partner  in  the  said  co-partneiship  :  that  at  the  time  of  making  the  memorandum 
of  agreement  thereinafter  mentioned,  the  plaintiff  was  in  the  service  and  employment 
of  the  defendants,  so  Ijeing  such  partners  as  aforesaid,  as  their  foreman,  in  carrying 
on  their  trade  and  business  of  type-founders,  stereotype  founders,  &c.,  but  without 
any  permanent  engagement,  and  he  the  plaintiff,  and  the  defendants,  as  such  partners 
as  aforesaid,  were  desirous  of  continuing  their  connexion  together  for  a  certain  period 
or  term,  to  wit,  the  period  or  term  of  seven  years  from  the  20th  of  October,  1834; 
and  thei'eupon  theretofore,  to  wit,  on  the  said  20th  of  October,  1834,  they  the  said 
W.  M.  Knight  and  J.  Surgey,  on  behalf  of  themselves  and  the  said  W.  W.  Drake,  as 
such  partners  as  aforesaid,  made  and  entered  into  a  certain  memorandum  of  agreement 
with  the  plaintiff',  which  said  memorandum  of  agreement  was  and  is  in  writing,  and 
was  and  is  in  the  words  and  figures  following,  viz.  : — 

"Memorandum  of  an  agreement  made  and  entered  into  this  23rd  day  of  October, 
1834,  between  William  Moxey  Knight  and  John  Surgey,  of  Bishop's  Court,  Old  Bailey, 
in  the  city  of  London,  type-founders,  stereotype  founders,  and  letter-press  printers, 
and  co-partners,  of  the  one  part,  and  [80]  I  )aniel  Beckham,  of  the  same  place,  of  the 
other  part,  as  follows;  Whereas  the  said  D.  Beckham  hath  been  for  some  time  in  the 
employment  of  the  said  W.  M.  Knight  and  J.  Surgery,  as  their  foreman,  in  carrying 
on  their  said  trades  of  type-founders,  &c.  :  and  the  said  parties  to  these  pi'esents  are 
mutually  desirous  of  continuing  their  connexion  together  for  the  teim  of  seven  years 
from  the  date  of  these  presents  :  Now  these  presents  witness,  that  the  said  D.  Beckham, 
for  the  considerations  hereinafter  mentioned,  doth  hereby  covenant  and  agree  to  and 
with  the  said  W.  M.  Knight  and  J.  Surgey,  and  the  survivor  of  them,  in  manner 
following,  (that  is  to  say),  that  he  the  said  D.  Beckham  shall  and  will  well  and  faithfully 
serve  the  said  W.  M.  Knight  &  J.  Surgey,  and  the  survivor  of  them,  for  and  during 
the  term  of  seven  years,  to  commence  and  be  computed  from  the  day  of  the  date  of 
these  presents,  as  their  foreman,  in  the  management  and  carrying  on  of  their  said 
trades  of  type-founders,  &c.,  and  shall  and  will,  to  the  best  of  his  power,  promote  and 
advance  the  success  and  prosperity  of  the  said  W.  M.  Knight  and  J.  Surgey,  in  the 
said  trades  ;  and  also  that  he  the  said  D.  Beekman  shall  not  nor  will,  during  the  said 
term  of  seven  >  ears,  be  engaged  or  concerned  in  the  same  or  any  othei'  trade  or  busi- 
ness, either  on  his  own  account,  or  on  account  of,  or  for  the  benefit  of,  any  other  person 

attorney  produced  the  writ  of  summons  and  other  proceedings  in  the  action,  and 
identified  the  person  spoken  to  by  the  other  witness  as  the  individual  upon  whom 
those  proceedings  had  i)een  served  :  and  the  verdict  was  thereupon  again  found  for 
the  plaintiff. 
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whatsoever,  other  than  the  said  W.  M.  Knight  and  J.  Surgey,  and  the  survivor  of 
them,  without  the  consent  of  the  said  W.  M.  Knight  and  J.  Siirge.y,  or  OTie  of  them, 
in  writini;,  tirst  had  and  obtained  for  that  purpose;  and  the  said  W.  M.  Knight  and 
J.  Sur''ev,'for  the  considerations  aforesaid,  do  hereby,  for  themselves  and  the  survivor 
of  them,  covenant  and  agree  to  and  with  the  said  D.  Beckham,  that  they  the  said 
W.  M.  Kni"ht  anil  J.  Surgey,  or  the  survivor  of  them,  shall  and  will  employ  the  said 
1>.  Beckham  as  their  foreman,  in  cairying  on,  managing,  and  conducting  the  said 
trades  of  type-founders,  &c.,  during  the  term  of  seven  years,  if  the  said  W.  M.  [81] 
Kni'dit  and"  J.  Sui'gey,  or  either  of  them,  shall  so  long  live,  and  the  said  i).  Beckham 
shall  well  and  faithfully  observe  and  keep  the  covenants  and  agreements  hereinbefore 
on  his  part  contiiined  ;  and  that  they  the  said  W.  M.  Knight  and  J.  Surgey,  or  the 
survivor  of  them,  shall  and  will  pay  to  the  said  D.  Be  kham  wages  after  the  rate  of 
:{!.  3s.  of  lawful  money  weekly.  And  it  is  hereby  mutually  agreed  and  declared  by 
and  between  the  said  parties  hereto,  that  in  case  either  of  the  said  parties  shall  not 
well  and  truly  observe,  perform,  and  keep  the  covenants  and  agreements  herein  on 
their  respective  pjirts  contained,  then  and  in  such  case  the  party  so  failing  or  making 
default  shall  and  will  pay  to  the  other  of  them  the  sum  of  5001.  by  way  or  in  the 
nature  of  specific  damages.  In  witness  whereof  the  said  parties  to  these  presents 
have  hereunto  set  their  hand  the  day  and  year  first  above  written.  W.  M.  Knight, 
John  Surgey,  Daniel  Beckham.     Witness,  J.  R.  Barrett." 

The  declaration  then  averred  pei-formanee  of  the  agreement  by  the  plaintiff  during 
the  time  he  remained  in  the  service  of  the  defendants,  and  that  the  plaintiff'  was  I'eady 
and  willing  to  have  continued  in  the  service  of  the  defendants,  and  to  have  performed 
the  agreement,  but  that  the  defendants,  before  the  expiration  of  the  seven  years, 
without  reasonable  or  sufficient  cause,  dismissed  and  discharged  him  from  their 
service,  &c. 

The  defendant  Knight  allowed  judgment  to  go  by  default.  The  two  other  defen- 
dants severall}'  pleaded,  first,  non  assumpsit ;  secondly,  the  bankruptcy  of  the  plaintiff. 
To  the  latter  plea  the  plaintiff'  demurred  generally,  on  the  ground  that  the  contract 
set  out  in  the  declaration  being  a  contract  for  the  personal  labour  of  the  plaintiff',  his 
cause  of  action  did  not  pass  to  the  assignees.  The  demurrer  was  argued  in  Trinity 
Term,  and  judgment  was  given  for  the  plaintiff. («) 

[82]  At  the  London  Sittings  after  Trinity  Term,  the  cause  was  tried  befoi'e  Lord 
Abinger,  C.  B.,  on  the  issue  raised  on  the  plea  of  non  assumpsit ;  when  the  agreement 
set  out  verbatim  in  the  declaration  was  given  in  evidence,  and  it  was  proved  that 
Drake  was  a  dormant  partner  with  the  other  defendants,  and  that  the  plaintiff  con- 
tinued to  serve  them  under  the  agreement  for  the  space  of  two  years,  when  the 
partnership  was  dissolved  and  the  business  stopped,  and  the  plaintiff  was  dismissed  by 
Drake.  At  the  conclusion  of  the  plaiiitift"s  case  several  objections  were  taken  :  1st, 
that  it  was  a  contract  inter  partes,  and  not  binding  on  Drake,  who  did  not  sign  it ; 
•Jndly,  that  the  contract  was  in  its  terms  personal  to  the  parties  signing  it,  and  the 
survivor  of  them,  and  that  theie  was  no  mutuality,  and  therefore  Drak'e  could  not 
sue  or  be  sued  upon  it ;  3rdly,  that  it  was  a  contract  not  to  be  e.xecuted  within  a  year, 
and  was  not  signed  by  the  party  charged,  or  his  lawful  agent,  at  least  not  in  the  name 
of  the  firm,  as  required  by  the  Statute  of  Frauds.  The  Lord  Chief  Baron  overruled 
the  objections,  but  gave  the  defendant  leave  to  move  to  enter  a  nonsuit  on  the  above 
grounds,  leaving  to  the  jury  only  the  question  of  damages,  which  they  estimated  at 
lOOL,  and  for  which  amount  a  verdict  was  entered  for  the  plaintiff. 

Thesiger  having  accordingly  obtained  a  rule  to  enter  a  nonsuit, 

Erie  and  Stammers  shewed  cause.  The  first  objection  is,  that  the  contract  on 
which  the  action  is  brought  is  a  contract  inter  partes,  which  is  binding  only  on  the 
parties  between  whom  it  is  made,  and  excludes  the  idea  of  making  any  "one  liable  but 
those  parties ;  and  therefore  that  the  defendant  Drake  is  not  liable.  But  there  is  no 
such  principle  of  law,  even  as  applicable  to  the  case  of  a  deed,  and  a  fortiori,  none  such 
in  the  case  of  an  agreement  not  under  seal.  A  person  is  bound  who  seals  a  deed, 
although  he  IS  no  party  [83]  to  it :  Salter  v.  Kidqhy  (Holt's  Rep.  211;  1  Shower,  58  ; 
Larthew,  (6).  In  that  case  Holt,  C.  J.,  said,  "Why  cannot  a  man  oblige  himself  by 
deed,  if  there  be  express  words  for  it,  and  the  deed  is  sealed  by  him  1  And  he  made 
a  distinction  in  this  case,  that  one  party  to  a  deed  could  not  covenant  with  another 

(a)  See  the  case  reported,  8  M.  &  W.  846. 
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who  was  no  party,  but  a  mere  stranger  to  it ;  but  one  who  is  not  a  part}'  to  a  deed 
may  covenant  with  another  that  is  a  party,  and  thereby  be  bound  by  sealing  the 
deed."  That  authority  shews  that  a  person  not  a  party  to  a  deed  may  be  made  liable 
to  the  covenants  contained  in  it.  In  Mr.  Butler's  note  to  Co.  Litt.  s.  374,  n.  141 
(230  b.),  it  is  said,  "  Where  three  were  enfeoffed  bj'  deed,  and  there  were  several 
covenants  in  the  deed  on  the  part  of  the  feoftecs,  and  only  two  of  the  feoRTees  sealed 
the  deed,  the  third  entered  and  agreed  to  the  estate  conveyed  by  the  deed,  he  was 
bound  in  a  writ  of  covenant  by  the  sealing  of  his  companions  ;  2  Roll.  Rep.  63.  In 
38  Ed.  3,  p.  9,  it  is  said,  'That  if  land  is  leased  to  two  for  years,  and  only  one 
puts  his  seal,  but  the  other  agrees  to  the  lease,  and  enters  and  takes  the  profits 
with  him,  he  shall  be  charged  to  pay  the  rent,  though  he  has  not  put  his  seal  to 
the  deed.' "  Brett  v.  CumberJand  is  the  case  there  referred  to  fi-om  2  Rolle's  Rep.  63. 
The  next  objection  is,  that  on  the  face  of  this  contract  Drake  was  excluded  from 
liability,  as  it  was  a  personal  contract  with  Knight  and  Surgey  only,  and  the  sui-vivor 
of  them.  But  there  is  no  express  or  implied  exclusion  of  Di'ake  from  the  contract, 
and  as  he  was  in  partnership  with  the  other  two,  although  merely  a  dormant 
partner,  he  is  jointly  liable  with  them.  There  are  many  cases  to  shew  that  a 
dormant  partner  may  sue  and  be  sued  on  contracts  entered  into  bj^  his  co-partners 
for  the  l.ienefit  of  the  firm  ;  and  anj'  person  really  interested  in  a  contract,  although 
unknown  to  the  other  contracting  party,  is  liable.  The  contract  not  being  under 
seal,  and  [84]  consequently  in  law  a  parol  contract,  it  is  competent  to  the  plaintiff 
to  shew  who  were  the  real  parties  who  entered  into  it.  In  Skinner  v.  Stocks  (4  B. 
&  Aid.  437),  it  was  held  that  the  joint  owners  of  a  vessel  engaged  in  the  whale 
fishery  might  sue  a  purchaser  for  the  price  of  whale  oil,  although  the  contract  of  sale 
was  made  by  one  only  of  the  part  owners,  and  the  purchaser  did  not  know  that 
other  persons  had  any  interest  in  the  transaction.  So,  in  C'oihai/  v.  Fcnnell  (10  B. 
&  Cr.  671),  where  three  parties  agreed  to  be  jointly  interested  in  certain  goods, 
but  that  they  should  be  brought  by  one  of  them  in  his  own  name  only,  and  he 
made  a  contract  for  the  purchase  accordingly ;  it  was  held  that  all  might  join  in 
suing  the  vendor  for  a  breach  of  that  contract.  There  the  Court  laid  it  down  as 
"  a  general  rule,  that  whenever  an  express  contract  is  made,  an  action  is  maintain- 
able upon  it,  either  in  the  name  of  the  person  with  whom  it  was  actually  made, 
or  in  the  name  of  the  person  with  whom  in  point  of  law  it  was  made."  That  was  an 
express  decision  that  a  dormant  partner  not  named  in  the  agreement  may  sue  for  a 
breach  of  it.  In  the  present  case,  therefore,  Drake  might  have  sued  with  Knight  and 
Surgey,  if  the  plaintiff  had  broken  the  contract  in  the  lifetime  of  Knight  or  Surgey. 
In  liohson  v.  Drummond  (2  B.  &  Adol.  303),  Littledale,  J.,  says — "I  am  disposed  to 
think  there  was  no  objection  to  Robson  and  Sharpe  suing  on  a  contract  made  by 
Sharpe  only  on  behalf  of  himself  and  his  partner."  It  is  not  stated  that  the  contract 
in  that  case  was  in  writing,  but  from  the  specific  nature  of  the  agreement  it  must 
have  been  so.  In  Akxnnder  v.  Barker  (2  Cr.  &  J.  133),  where  A.  applied  to  B.,  a 
member  of  a  banking  establishment,  for  a  loan  of  money,  which  B.  advanced 
out  of  funds  in  which  he  and  his  partners  were  jointly  interested  ;  it  was  held  that 
the  firm  might  sue  A.  for  money  lent.  There  the  contract  was  in  writing.  The 
[85]  question  always  is,  who  are  the  parties  to  the  contract ;  and  parol  evidence  is 
admissible  to  shew  who  were  the  real  parties  The  case  of  a  dormant  partner  is  in 
this  respect  analogous  to  that  of  an  undisclosed  principal  who  contracts  by  his  agent. 
In  Wilfon  v.  IIart,(a)  it  was  held  that  the  Statute  of  Frauds  did  not  exclude  parol 
evidence  that  a  written  contract  for  the  sale  of  goods,  purporting  to  be  made  between 
A.  the  seller,  and  B.  the  buyer,  was  on  B.'s  part  made  by  him  only  as  agent.  In 
Irufman  v.  Loder  (3  Per.  &  D.  267  ;  1 1  Ad.  &  Ell.  589),  there  was  a  written  contract, 
which  was  only  signed  by  Higginbothara,  the  agent  employed  by  the  defendant  Loder, 
yet  the  latter  was  held  liable.  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  distinguishes  the  case  from  some  which  had  been  cited,  wherein  the 
question,  "whether  an  agent  or  a  partner  bound  himself  only,  or  his  principal  or  firm, 
had  been  held  to  depend  on  his  intention  to  deal  for  himself,  or  for  the  principal  or 
partnership:"  and  says, — "On  examining  all  those  cases,  it  will  be  found  that  the 
contracting  party  was  cariying  on  two  different  concerns,  one  for  himself,  the  other 

(«)  7  Taunt.  295.     As  to  this  case,  see  Smith's  Leading  Cases,  Vol.  2,  p   224  ;  and 
Hujyins  v.  Senior,  ante.  Vol.  8,  pp  840-45. 
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for  his  piiiieip;il  or  his  firm.  The  world  would  know  him  in  two  different  characters, 
and  each  party  dealing  with  him  was  bound  to  inquire  in  which  he  appeared  on  any 
(•articular  uccjision.  But  here  is  the  case  of  one  exclusively  an  agent  for  another,  and 
in  that  light  only  regarded  by  the  customer."  In  the  present  case  there  is  no  evidence 
of  any  trade  carrieil  on  under  two  different  firms,  nor  of  any  trade  carried  on  except 
under  the  name  of  Knight  &  Surgey.  If  a  person,  by  becoming  a  dormant  partner  in 
a  firm,  chooses  to  give  an  implied  authority  to  the  ostensible  partners  to  contract  for 
him,  it  does  not  lie  in  his  mouth  to  say  that  he  has  given  no  such  authority.  Who  is 
to  hire  the  servants  in  such  a  case,  but  the  ostensible  partners'?— [86]  Lord  Denman 
further  says — "Parol  evidence  is  always  necessary  to  shew  that  the  party  sued  is  the 
person  making  the  contract,  and  bound  by  it.  Whether  he  does  so  in  his  own  name, 
or  in  that  of  another,  or  in  a  feigned  name,  and  whether  the  contract  be  signed  by  his 
own  hand  or  by  that  of  an  agent,  are  inquiries  not  difterent  in  their  nature  from  the 
cpiestion,  who  is  the  person  who  has  just  ordered  goods  in  a  shop.  If  he  is  sued  for 
the  price,  and  his  identity  made  out,  the  contract  is  not  varied  by  appearing  to  have 
been  made  by  him  in  a  name  not  his  own."  So  here,  the  contract  is  not  varied  by 
shewing  it  to  be  made  in  the  name  of  Knight  and  Surgey.  ?jiiily  v.  Lt/e  (15  East,  7), 
and  Sijfkin  v.  Walker  (2  Camp.  30S),  may  be  cited  on  the  other  side  ;  hut  those  were 
cases  on  bills  of  exchange,  and  are  therefoi'e  distinguishable ;  and  on  the  former  case 
being  cited  in  Vera  v.  AMy  (10  B.  &  Cr.  288),  Parke,  J.,  said,—"  The  case  of  the 
South  Carolina  Bank  v.  C'to'e  (8  B.  &  Cr.  427  ;  2  Man.  &  R.  459),  shews,  that  if  a  firm, 
consisting  of  several,  carry  on  business  in  the  name  of  one  of  the  partners,  the  whole 
firm  will  be  bound  by  the  acts  done  by  him,  as  representing  the  firm." 

Another  objection  here  is,  that  there  is  no  mutuality  ;  but  that  doctrine  has  been 
broken  in  upon,  and  there  are  various  instances  in  which  an  action  may  lie,  notwith- 
stiinding  a  want  of  mutuality  between  the  parties.  A  great  number  of  cases  were 
cited  on  the  ai-gument  in  Beckham  v.  Kniijhl  (5  Scott,  619;  4  Bing.  N.  C.  243),  but 
Coihay  v.  Fcnnell  is  a  decisive  authority  on  this  subject;  and  according  to  the  rule 
there  laid  down,  the  action  is  maintainable  upon  the  contract,  either  against  the 
person  who  actually  makes  the  contract,  or  against  the  person  who  in  point  of  law 
makes  it :  and  whether  the  contract  be  express  or  implied  makes  no  difference.  But 
in  truth,  there  is  no  want  of  mutuality,  for  Drake  might  [87]  have  joined  in  an  action 
against  the  plaintiti'  for  non-performance  of  the  contract  by  him. 

Thesiger  and  E  V.  Williams,  contri.  The  Court  cannot  come  to  a  conclusion  in 
favour  of  the  plaintiff',  without  overruling  the  decision  of  the  Court  of  Common  Pleas 
in  Beckham  v.  Knight.  It  was  there  expressly  held  that,  Knight  and  Surgey  having 
entered  into  a  written  engagement  to  employ  the  plaintiff'  in  their  service  for  seven 
years,  the  plaintifl'  could  not  sue  Drake,  a  dormant  partner  with  them,  but  no  party 
to  the  agreement.  Tindal,  C.  J.,  there  says, — "  The  action  is  brought  on  an  express 
contract  between  Knight  and  Surgey  of  the  one  part,  and  the  plaintiff'  of  the  other 
part.  It  appears  by  the  plea,  that  three  persons  were  cairying  on  business  under  the 
firm  of  Knight  &  Surgey,  and  that  the  defendant  Drake  was  a  dormant  partner.  The 
agreement  is  in  writing,  and  inter  partes ;  and  it  contains  no  intimation  that  Knight 
and  Surgey  were  carrying  on  business  as  members  of  a  more  extensive  firm.  I  know 
of  no  authority  for  introducing  a  dormant  partner  into  such  a  contiact.  In  implied 
contracts,  where  the  benefit  is  equal,  and  the  liability  not  limited,  a  dormant  pai'tner 
may  be  included  ;  but  there  is  no  authority  which  extends  the  principle  fo  express 
contracts.  The  only  authorities  in  point  are  rather  the  other  way."  And  Bosanquet,  J., 
says,— "The  plaintiff  is  precluded,  by  the  form  of  the  contract,  from  saying  that  any 
other  person  entered  into  it  besides  himself  and  Knight  and  Sui-gey."  That  case  has 
been  imported  ,is  an  authority  into  Chitty  on  Contracts ;  and  it  is  there  said, 
(p.  242),— "  Nor  is  a  dormant  partner  liable  to  be  sued,  where  an  express  contract  in 
writuig  is  entered  into  with  the  known  and  apparent  partners.  As  where  K.  &  S. 
entered  into  a  written  agreement  with  the  plaintiff  to  employ  him  as  their  foreman 
for  a  term  of  seven  years ;  it  was  held  that  I).,  a  dormant  partner,  not  a  party  to  the 
agreement,  could  not  be  made  a  co-defendant  with  K.  and  [88]  S.  in  an  action  on  such 
agreement."  And  again,  (p.  250),— "With  respect  to  dormant  partners,  they  are 
bound  by  the  acts  of  their  oo-paitners  as  to  all  implied  contracts,  but  ai'c  not  liable  on 
express  contracts  with  the  known  and  acting  partners."  No  doubt  there  are  numerous 
authorities  to  shew,  that  where  a  contract  is  entered  into  in  a  particular  name,  it  may 
be  shown  that  the  party  m  point  of  fact  entered  into  it  for  another  person,  so  as  to 
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charge  the  principal ;  but  here  there  was  no  evidence  of  that  kind,  and  nothing  was 
left  to  the  jury  as  to  the  character  in  which  Knight  and  Surgey  entered  into  the 
contract.  If  that  Avas  a  question  which  ought  to  have  been  left  to  the  jury,  it  was 
not  so  left.  Although  it  is  competent  to  one  partnoi'  to  bind  another  in  matters 
relating  to  the  partnership  concerns,  yet  that  is  only  when  it  is  done  in  the  partner- 
ship name  :  there  is  no  implied  authority  to  do  so  in  the  partner's  own  individual 
name.  Where  goods  are  sold  to  a  Hrm,  it  is  matter  of  inquiry  who  are  the  persons 
who  constitute  the  firm  ;  but  where  the  contract  is  a  written  one,  you  can  see  by 
the  paper  itself  who  it  is  that  has  entered  into  it.  [Lord  Al)inger,  C.  B.  Except 
where  the  statute  law  requires  the  contract  to  be  in  writing,  there  is  no  difference 
between  contracts  written  and  oral.]  Where  goods  are  supplied  to  a  firm,  the 
seller  must  shew  that  they  were  so  supplied,  and  that  the  defendants  are  the 
members  of  it ;  but  where  the  contract  is  written,  you  look  to  the  contract  itself 
to  see  who  are  the  parties  to  it.  In  iMi/ers  v.  Edije  (7  T.  R.  254),  it  was  held 
that  a  promise  in  writing,  directed  to  A.,  B.  &  C,  a  house  in  trade,  to  pay  for 
goods  to  be  furnished  to  another,  could  not  be  enforced  in  an  action  by  B.  and  C. 
to  recover  the  value  of  goods  furnished  after  A.  had  withdrawn  from  the  partner- 
ship. That  decision  was  on  the  ground  that  the  Court  must  adjudicate  upon  the 
express  contract  that  the  parties  had  made,  and  ought  not  to  substitute  another 
[89]  in  lieu  of  it.  Rohson  v.  Drummoiul  is  very  far  from  being  a  strong  authority  for 
the  plaintiff.  Lord  Tenterden,  C.  J.,  there  says  (2  B.  &  Adol.  307) — "It  is  unneces- 
sary to  decide  whether,  if  Sharpe  had  continued  in  the  partnership  till  the  expiration 
of  the  five  years  during  which  the  contract  made  by  him  was  to  continue  in  force, 
the  action  in  the  joint  names  of  him  and  his  partner  might  not  have  been  main- 
tained." And  Parke,  J.,  says, — "The  defendant  had  a  right  to  have  the  benefit  of 
the  judgment  and  taste  of  Sharpe  to  the  end  of  the  contract,  and  which  in  effect  he 
has  declined  to  supply."  [Parke,  B.,  (after  reading  his  judgment  in  Rohson  v. 
Druiinnund).  That  is  an  authoi-ity,  as  far  as  my  opinion  goes,  that  the  action  could 
be  maintained  by  Kobson  and  Sharpe.]  That  point  did  not  necessarily  arise.  In 
this  case  it  will  be  seen,  on  reference  to  the  contract,  that  it  is  a  mere  personal 
contract  to  serve  these  two  individual  pai'tners ;  and  the  plaintiff  cannot  import  into 
it  another  party,  unless  he  shews  that  it  was  made  by  them  as  agents  for  him.  The 
case  of  Akxandev  v.  Barker  (2  Cr.  &  J.  133)  turned  on  the  fact  of  the  money  lent 
being  the  money  of  the  firm,  in  which  event  the  Court  held  that  they  might  maintain 
the  action.  It  is  clear,  also,  that  there  the  action  was  not  founded  on  a  written 
contract;  and  the  case  is  therefore  inapplicable.  Endy  v.  Lye  and  Siffkin  v.  JFalker 
are  express  authorities  in  favour  of  the  defendant,  and  are  not  distinguishable  from 
the  present  case.  In  the  latter  case  Lord  Ellenborough  said, — 'The  import  and 
legal  effect  of  a  written  instrument  must  be  gathered  from  the  terms  in  which  it  is 
expressed."  A  party  cannot  be  sued  on  a  contract  because  he  has  bad  the  benefit  of 
it,  but  only  where  he  is  a  party  to  it.  The  plaintifi'  must  make  out  that  Drake  gave 
his  partners  an  implied  authority  to  enter  into  this  contract  for  him,  and  that  they 
have  exercised  that  authority  ;  but  neither  has  been  shewn.  On  the  contrary,  it  is  a 
per-[90]-sonal  contract  with  Knight  and  Surgey  ;  they  are  to  have  the  benefit  only 
during  their  lives ;  and  it  would  not  survive  to  Drake.  The  law  will  not  imply  a 
contract  from  a  partial  benefit.  There  are  many  cases  in  which  it  might  be  advan- 
tageous to  a  party  to  enter  into  a  several  contract  with  one  or  two  members  of  a  firm, 
so  as  to  be  able  to  follow  his  or  their  estate  in  the  hands  of  executors.  But  even 
assuming  these  parties  to  have  had  authority  to  bind  the  other  partner,  it  must  be 
collected  from  the  insti'ument  itself  whether  they  have  exercised  that  authority.  In 
cases  of  bills  of  exchange,  where  one  partnei'  may  bind  his  co-partners  by  drawing 
bills  in  the  name  of  the  partnership  firm,  yet  if  he  does  not  use  the  name  of  the  firm, 
he  does  not  bind  them  :  that  is  because  the  instrument  does  not  shew  that  he  has 
exercised  his  authority.  Suppose  in  this  case  that  the  parties  who  in  point  of  fact 
made  this  contract  were  to  die,  there  having  been  a  breach  of  contract  in  their  lifetime  ; 
the  Court  would  say  that  the  plaintiff  had  a  right  to  sue  the  executor  of  the  survivor, 
because  he  has  expressly  made  a  contract  personally  with  them  and  the  survivor  of 
them.  The  general  doctrine  is  correctly  stated  by  Tindal,  C.  J.,  in  Beckham  v.  Knight : 
"  In  implied  contracts,  where  the  benefit  is  equal,  and  the  liability  not  limited,  a 
dormant  partner  may  be  included,  but  there  is  no  authority  which  extends  the 
principle  to  express  contracts." 
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Loud  Ahinger,  C.  B.  I  quite  agree  with  the  statement  of  the  counsel  for'  the 
defendant,  that  in  giving  our  judgment  for  the  plaintiff',  we  must  lie  taken  to  disagree 
entirely  from  the  opinion  expressed  by  the  Court  of  Common  Pleas  in  the  action 
between  the  same  parties,  and  which  was  afterwards  brought  before  the  Court  of 
Krror.  Perhaps  it  is  unfortunate  that  in  every  case  each  particular  point  mooted  at 
the  bar  is  not  decided  by  the  Court;  much  litigation  would  probably  be  avoided  by 
it  It  [91]  was  formerly  very  much  the  practice  of  courts  of  justice  to  go  out  of  the 
pjirticular  (piestion,  and  determine  every  point  which  had  arisen  in  the  case.  But  in 
modern  times  it  has  been  the  usage  of  Judges,  not  to  go  out  of  the  way  to  decide 
every  point  that  arises,  but  to  adjudicate  only  upon  the  point  necessary  for  the  disposal 
of  tlie  cause.  Had  the  old  practice  continued,  it  is  probable  that  this  point  would 
never  have  arisen  in  this  Court,  as  I  do  not  believe  there  was,  when  this  case  was 
before  the  Court  of  Error,  atiy  ditference  of  opinion  with  respect  to  the  judgment  of 
the  Court  of  Common  Pleas,  on  the  point  upon  which  they  had  decided  the  case  ;  but 
there  was  ground  to  support  the  decision  on  a  point  of  pleading,  and  upon  that  we 
gave  our  opinion  (see  1  Scott,  N.  K.  675  ;  1  Man.  &  G.  738).  AVe  must  have  affirmed 
the  judgment,  whatever  we  might  have  thought  of  the  points  raised  in  ai'gument  to-day, 
and  nothing  was  then  said  by  the  Court  of  Error  negativing  the  opinion  we  are  about 
to  express. 

I  am  of  the  same  opinion  that  I  was  then,  that  the  doctrine  stated  by  the  Court 
of  Common  Pleas — that  where  a  contract  is  in  writing  between  parties  signing 
their  names  to  it,  it  cannot  be  used  against  other  parties  than  those  who  signed 
their  names  to  it— cannot  be  supported  either  on  principle  or  authority.  That 
position,  indeed,  is  contradicted  by  the  whole  series  of  authorities  bearing  on 
the  subject. 

There  is  no  question  that  a  conti'act  in  writing  by  an  agent,  signed  by  himself, 
will  bind  his  principal,  when  the  other  contracting  paity  discovers  the  principal, 
although  the  contract  was  made  without  this  knowing  who  the  principal  is  :  as,  for 
instance,  in  the  case  of  a  bill  of  lailing  signed  by  the  master,  where  the  action  is 
brought  against  the  owners.  It  is  also  the  case  of  every  charter-party  which  is  signed 
by  the  owner,  where  the  owner  is  rendered  [92]  liable  by  the  act  of  the  master  because 
the  master  is  his  agent.  So  it  is  in  a  vast  variety  of  other  cases  which  frequently  occur, 
all  establishing  the  principle,  that  the  parties  really  contracting  are  the  parties  to  sue 
in  a  court  of  justice,  although  the  contract  be  in  the  name  of  another.  I  say  the 
parties  really  contracting,  because  it  is  possible  that  an  agent,  meaning  to  contract 
in  his  own  name,  is  the  party  to  sue.  An  agent  may  say  to  the  person  with  whom 
he  is  dealing,  "  I  am  the  pei'son  responsible  in  this  particular  transaction,"  or  the 
other  party  may  say,  "  I  hold  you  responsible  to  me,  though  I  know  your  principal ; " 
and  that  is  not  an  uncommon  case,  where  the  party  so  contracting  has  been  held 
responsible.  These  principles,  which  are  sanctioned  as  well  by  the  authorities  as  by 
common  sense,  are  quite  consistent  with  those  cases  where  the  party  really  meant  a 
(liH'erent  thing,  and  intended  to  bind  the  principal. 

Now  the  contiary  of  this  doctrine  is  stated  as  the  ground  of  the  decision  in  the 
Court  of  Common  Pleas  :  and  the  only  cases  cited  by  the  Judges  who  follow  the 
Lord  Chief  Justice  are  cases  of  bills  of  exchange,  which  are  quite  dift'erent  in  principle 
from  those  which  ought  to  govern  this  case,  and  in  which,  by  the  law  merchant,  a 
chose  in  action  is  passed  by  indorsement,  and  each  party  who  receives  the  bill  is 
making  a  contract  with  the  parties  upon  the  face  of  it,  and  with  no  other  party 
whatever.  That  is  a  class  of  cases  quite  distinct  in  its  nature  from  the  present.  But 
the  law  makes  no  distinction  in  contracts,  except  between  contracts  which  are  and 
contracts  which  are  not  under  seal.  I  recollect  one  of  the  most  learned  judges  who 
ever  sat  upon  this  or  any  other  bench  being  very  angrv  when  a  distinctwn  was 
attempted  to  be  taken  between  parol  and  writ"ten  contracts,  and  .saving  "they  are  all 
parol  unless  under  seal."  If  they  arc  written,  they  may  indeed  require  to  be 
stamped ;  but  it  is  the  act  of  Parliament  which  makes  that  distinction  ;  the  common 
law  makes  none.  A  con-[93]-tract  under  seal  can  bind  none  but  those  who  sign  and 
seal  It.  A  contract  not  under  seal  is  open  to  all  the  common-law  requirements  and 
incidents  of  a  contract,  whether  in  writing  or  not.  Suppose  these  two  partners 
Knight  and  Surgey  had  made  a  contract  verbally,  not  having  said  a  word  about  Drake  ; 
no  question  could  then  have  arisen,  that  Drake  might  nevertheless  be  made  liable  upon 
It.     How  then  does  the  fact  of  its  being  in  writing,  and   of  their  having  put  their 
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names  to  it,  alter  the  case?  The  parties  are  just  in  the  same  situation,  and  tiiere  can 
be  no  difl'ei'ence.  There  is  nothing  atfirraativo  on  the  face  of  the  contract  to  shew  an 
intention  to  exclude  every  body  but  themselves.  It  is  open  to  the  defendant  Drake 
to  shew  sucli  an  intention,  but  unless  it  be  shewn,  the  objection  does  not  arise.  When 
goods  are  ordered  to  be  sent  to  a  particular  house  by  name,  and  they  are  so  sent,  the 
parties  sending  them  are  entitled  to  sue  the  real  principal,  whenever  they  discover  who 
the  real  principal  is  ;  and  they  are  at  liberty  to  proceed  against  him  upon  the  contract, 
whether  written  or  not,  if  signed  only  by  an  agent. 

Now  in  the  present  case  the  record  states,  that  the  defendant  Drake,  and  Knight 
and  Surgey,  were  connected  in  partnership  together  in  the  business  of  type-founders  ; 
that  is  admitted  by  the  pleadings  ;  and  then  it  is  stated  that  the  defendants  entered 
into  this  contract  with  the  plaintiff,  the  object  of  which  was  a  permanent  engagement. 

What  is  the  evidence?  That  they  formed  a  partnership  on  the  1st  of  January, 
1834,  and  in  the  month  of  August  of  the  same  year  the  plaintiff  was  by  a  verbal 
contract  engaged  in  the  service  of  the  concern.  In  whose  service  was  he  1  It  is 
admitted  he  was  in  the  service  of  the  firm.  It  is  true  he  was  hired  by  a  contract  to 
which  Drake  was  personally  no  party  ;  but  he  was  hired  to  serve  the  partnership,  in 
a  business  from  which  Diake  derived  an  immediate  benefit.  Then  the  parties  were 
desirous  of  fixing  him  by  a  permanent  engagement,  he  being  a  very  skilful  [94]  person  ; 
upon  which  the  plaintiff'  enters  into  this  contract  with  Knight  and  Surgey,  on  behalf 
of  themselves  and  Drake,  by  which  he  is  to  serve  the  partnership,  consisting  of  them- 
selves and  Drake,  for  seven  years  ;  and  he  continues  to  serve  them  accordingly  for 
two  years,  from  1834  to  1836,  when  the  partnership  and  business  stopped.  He  was, 
therefore,  in  the  service  of  the  partnership  of  which  Di'ake  was  the  principal  partner  ; 
he  was  working  the  whole  time  for  Drake's  benefit ;  he  was  working  under  a  contract, 
not  to  serve  them  separately  or  conjointly  in  any  other  concern,  but  in  the  very 
concern  in  which  they  were  in  partnership  with  Drake.  What  profits  were  made 
were  equally  for  Drake's  benefit  as  for  the  rest  of  the  firm,  and  the  wages  paid  were 
equally  Drake's  money.  Then  in  the  month  of  June,  1836,  the  business  not  being 
very  profitable,  Drake  thinks  fit  to  stop  the  concern,  and  discharges  all  the  workmen, 
and  the  plaintiff"  amongst  the  rest.  What  right  had  he  to  discharge  the  plaintiff,  except 
he  was  a  party  to  the  agreement?  Knight  and  Surgey  were  alive,  but  the  service 
was  put  an  end  to  by  Drake  ;  he,  assuming  the  right  to  act  as  he  did  under  the 
circumstances,  discharges  the  plaintiff  with  the  other  workmen.  It  appears  to  me, 
upon  the  whole,  that  it  cannot  be  denied  that  this  was  a  contract  made  by  these 
persons,  in  the  terms  of  the  declaration, — on  behalf  of  themselves  and  Drake ;  being 
made  by  the  two  other  partners  with  his  implied  assent,  and  being  necessary  in  order 
to  carry  on  the  joint  trade  in  which  all  three  were  engaged.  It  seems  to  me  to  be 
opposed  to  every  rule  of  law  to  say,  that  a  man  who  has  by  his  partners  entered  into 
a  contract,  he  himself  being  afterwards  allowed  to  carry  on  the  business,  is  not  bound 
by  that  contract.  All  the  partners  in  the  concern,  as  it  appears  to  me,  were  equally 
bound  by  this  contract.  I  think,  therefore,  the  declaration  is  sufficiently  proved,  and 
that  there  is  no  more  objection  in  point  of  law  than  in  point  of  pleading  to  the  form 
of  the  contract. 

Upon  these  grounds,  I  am  of  opinion  that  the  judgment  [95]  of  the  Court  of 
Common  Pleas  was  wrong;  and  it  is  more  than  probable  that  the  Judges  who  formed 
the  Court  of  Error  were  also  of  that  opinion,  though  we  did  not  think  it  necessary  to 
give  any  judgment  upon  that  ground,  there  being  another  clear  ground  to  support 
the  judgment. 

Parke,  B.  The  main  point  to  be  considered  in  this  case  is,  whether  the  principle 
laid  down  by  the  Court  of  Common  Pleas,  in  the  case  of  Beckham  v.  Knight,  as  to  the 
distinction  between  contracts  by  parol,  or  implied  contracts,  and  express  contracts  in 
writing  not  under  seal,  and  the  liability  of  an  undisclosed  principal  or  dormant  partner 
to  be  sued  thereon,  is  cori'ect  in  point  of  law.  Had  it  not  been  for  the  statement 
made  by  the  Lord  Chief  Baron,  I  should  have  certainly  wished  for  a  little  time,  not 
so  much  for  the  purpose  of  con-sidering  this  case,  as  of  consulting  the  other  Judges  who 
sat  in  the  Court  of  Error,  whether  their  judgment  was  clear  against  the  opinion  which 
the  Court  of  Common  Pleas  entertained  upon  this  point.  I  was  one  of  the  Judges 
who  considered  that  case  with  a  view  to  the  discussion  in  the  Exchequer  Chamber, 
but  happened  not  be  present  at  the  time  it  was  argued  ;  and  speaking  for  myself,  I 
should  certainly  have  concurred  in  that  which  is  suggested  to  have  been  the  opinion, 
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on  this  point,  of  the  Jnt-li<es  wh(5  were  jjresent.  The  ease  of  Berkhani  v.  Kiiiffht  for 
the  fii-st  time  diseioses  an  intimation  of  there  being  any  difference  between  such 
contracts;  and  I  cannot  help  thitiking  that  there  has  l)oen  a  mistake,  in  applying  to 
contracts  which  are,  in  point  of  law,  parol,  although  reduced  into  writing,  the  doctrine 
whidi  is  applicable  exclusively  to  deeds,  regularly  framed  instruments  between  ceitain 
parties.  Those  parties  only  can  sue  or  be  sued  upon  an  indenture,  who  are  named  or 
deserilied  in  it  as  parties ;  but  this  doctrine  is  applicable  to  deeds  only,  and  I  was  not 
aware  of  any  opiin'on  being  entertained,  before  this  case  occurred,  that  the  same  rule 
extended  to  [96]  all  written  contracts.  With  regard  to  the  practice  on  this  subject, 
it  must  be  familiar  to  every  one  that  there  are  innumerable  mercantile  contracts  in 
writing,  where  the  real  principal,  when  disclosed,  is  made  liable,  though  the  contract 
is  entered  into  by  another ;  antl  many  cases  have  been  cited  to  the  Court  in  the  course 
of  the  aigument,  to  shew  that  where  a  contract  is  made  in  another  name  than  that  of 
the  real  principal,  the  real  principal  can  sue  and  be  sued.  In  the  cases  of  Coihay  v. 
Feniiell,  and  Rohxon  v.  Dnimnwnd,  the  contract  was  in  \\-riting  ;  aTid  in  JFilsmi  v.  Hart, 
and  Triwman  v.  jMckr,  the  undisclosed  principal  was  held  liable  upon  a  written  contract 
for  the  purchase  of  goods,  although  the  contract  was  executed  in  the  name  of  the 
agent.  The  doctrine  rests  upon  this  principle,  that  the  act  of  the  agent  was  the  act 
of  the  principal,  and  the  subscription  of  the  agent  was  the  subscription  of  the  principal ; 
and  I  am  not  aware  of  the  existence  of  any  cases  in  which  a  distinction  has  been 
suggested  between  a  contract  which  has  been  entered  into  by  one  individual  for 
another,  or  by  two  individuals  for  themselves  and  another,  as  to  the  liability  of  the 
principal  to  be  sued.  The  case  of  bills  of  exchange  is  an  exception,  which  stands 
upon  the  law  merchant;  and  promissory  notes  another,  for  they  are  placed  on  the 
same  footing  by  the  statute  of  Anne.  In  neither  of  these  can  any  but  the  parties 
named  in  the  instrument,  by  their  name  or  firm,  be  made  liable  to  an  action  upon  it. 

My  opinion,  therefore,  clearly  is,  after  a  good  deal  of  consideration  of  the  case 
when  it  was  in  the  Court  of  Error,  and  that  opinion  has  been  confirmed  by  the  present 
argument,  that  the  decision  of  the  Court  of  Common  Pleas  cannot  be  supported,  and 
consequently  that  there  is  no  ground  for  the  rule  to  enter  a  nonsuit. 

Thei'e  were  some  other  minor  questions  in  this  case  discussed  at  the  bar.  I  think 
Mr.  Williams  has  fairly  stated  the  law  upon  the  subject.  In  the  first  place,  I  agree 
that  [97]  inasmuch  as  the  defendant  Drake  has  not  subscribed  this  instrument  with 
his  own  hand,  it  must  be  made  out  that  he  is  a  party  to  it  in  point  of  law,  and  that 
he  authoriiied  Knight  and  Surgey  to  sign  it  on  his  behalf.  I  think  that  is  shewn  by 
the  fact  of  his  being  a  partner  in  the  trade,  and  sharing  the  profits  of  it.  Being  a 
dormant  partner,  he  authorizes  the  ostensible  partners  to  enter  into  such  contracts  as 
are  usually  entered  into  in  the  course  of  such  a  business.  Then  the  question  will  be, 
whether  this  contract  is  of  that  description.  I  see  no  reason  to  doubt  that  it  is,  being 
a  contract  fairly  and  reasonably  entered  into  for  the  purpose  of  employing  and  retain- 
ing the  workmen  necessary  to  carry  on  such  a  concern.  Then  it  is  said  it  would  be  a 
hardship  on  this  party  to  be  made  liable  upon  a  contract  of  which  he  cannot  have  the 
benefit ;  Init  he  had  the  benefit  of  it,  and  had  a  right  to  sue  upon  it,  if  the  plaintiff 
withheld  his  services  for  the  period  of  time  stipulated,  provided  Knight  and  Surgey 
should  so  long  live.  Again,  it  is  .said  that  this  is  not  a  contract  in  the  ordinary  course 
of  mercantile  transactions,  because  there  is  a  penalty  attached  to  it ;  but  no  authority 
has  been  cited,  either  here  or  by  the  counsel  in  the  Court  of  Common  Pleas,  for  the 
position,  that  a  party  cannot  bind  another  by  .an  agreement  in  which  thei'e  is  a 
penalty.  I  am  not  aware  that  there  is  any  authority  for  it,  and  I  do  not  see  any 
reason  for  it  in  principle :  I  see  no  objection  to  a  partner  entering  into  an  agreement 
with  woi'kmen,  or  into  a  covenant,  to  which  there  is  a  penalty  attached.  On  the 
whole,  therefore,  I  quite  agree  with  the  opinion  of  my  Lord  in'  this  case,  that  there 
was  an  implied  authority  communicated  by  the  defendant  to  his  partners  to  enter 
into  this  agreement.  But  I  agree,  also,  that  it  is  necessary  to  make  out  that  the 
partnei's  meant  to  pursue  that  authority,  and  meant  to  make  a  contract  on  behalf  of 
their  co-partner  Drake  and  themselves,  in  order  to  make  the  partnership  liable.  That 
IS  rather  a  question  of  fact  than  of  law;  [98]  and  the  facts  which  are  submitted  for 
the  consideration  of  the  Court,  from  which  to  draw  that  inference,  are  sufficient,  in 
my  opinion,  to  enable  us  to  come  to  the  conclusion  that  the  contract  was  for  the 
benefit  of  the  partnership.  The  defendant  is  bound  as  a  partner  to  know  what 
contracts  have  been  made,  and  it  is  incumbent  upon  him  to  shew,  in  order  to  get  rid 


9M.&W.99.  BECKHAM    V.   DRAKE  43 

of  his  liability,  that  it  was  the  intention  of  the  parties  to  the  contract  that  he,  Drake, 
should  not  be  bound,  but  Knight  and  Surgey  only  :  that  is  a  matter  of  fact  for  the 
jury,  but  I  do  not  find  that  any  evidence  was  laid  before  them  tending  to  such  a  con- 
clusion. It  seems  to  me,  therefore,  that  all  those  propositions  which  are  necessary 
in  point  of  law  to  be  proved,  in  order  to  render  the  defendant  Drake  liable,  are  made 
out  in  the  present  case ;  and  judging  from  the  whole  evidence  taken  together,  1  think 
Drake  was  bound,  and  that  the  i-esult  is  that  ho  is  liable  upon  this  contract. 

If  the  plaintifl'  entered  into  the  contract  in  ignorance  of  Drake  being  a  real  partner, 
the  case  would  be  within  the  same  principle  of  law  which  applies  to  the  introduction 
of  a  principal  before  unknown,  where  the  party  who  contracted  upon  the  supposition 
that  the  agent  was  the  principal,  is  entitled  to  all  the  same  benefits  and  rights,  and 
stands  precisely  in  the  same  situation,  as  he  would  have  been  if  he  had  been  aware 
of  the  real  principal.  For  all  questions  between  partners  are  no  more  than  illustra- 
tions of  the  same  questions  as  between  principal  and  agent. 

In  this  case,  therefore,  it  seems  to  me,  entertaining  the  greatest  lespect  for  the 
decision  of  the  Court  of  Common  Pleas,  that  they  were  in  error  in  supposing  there 
was  a  difference  in  this  respect  between  written  and  parol  contracts.  I  apprehend 
that  an  undisclosed  principal  may  be  made  liable  as  soon  as  disclosed,  subject  to  all 
the  equities  between  the  parties;  and  that  the  distinction  which  is  to  be  found  in 
the  authorities  applies  to  deeds  only  ;  and  that  therefore  our  judgment  ought  to  be 
for  the  plaintiff. 

[99]  CtURNEY,  B.  I  agree  entirely  in  the  opinion  expressed  by  my  Lord  and  my 
Brothej'  Paike,  that  this  was  a  contract  made  with  two  of  the  partners,  by  whom  the 
business  was  conducted,  for  the  benefit  of  all  the  partners,  and  that  the  circumstance 
of  the  defendant  being  a  doiraant  partner  accounts  for  his  not  being  named  in  the 
conti'act;  but  it  is  a  contract  for  the  benefit  of  all  the  partners,  as  well  those  known 
to  the  world  as  the  one  remaining  unseen,  and  it  seems  to  me  to  be  clear  that  there 
was  an  implied  authority  to  them  to  enter  into  the  contract  with  the  plaintiff'  for  the 
benefit  of  the  whole  firm.  I  am  of  opinion,  therefore,  that  the  defendant  Drake  is 
liable  in  this  case. 

KoLFE,  B.  I  am  of  the  same  opinion.  The  only  doubt  I  had  in  the  case  was. 
Low  far  we  could  decide  in  the  face  of  the  judgment  of  the  Court  of  Common  Pleas  ; 
but  for  the  reasons  stated  by  my  Lord,  and  from  my  own  recollection  of  what  passed 
in  the  Court  of  Error,  I  am  fully  prepared  to  concur  in  the  opinion  expressed  by  the 
rest  of  the  Court;  and  I  think  that  the  decision  in  Beckhmn  v.  Knight  must  be  con- 
sidered as  being  virtually  overruled,  quoad  the  reasoning  applicable  to  the  present 
case,  attributed,  and  I  have  no  doubt  correctly  attributed,  to  the  learned  Judges  who 
gave  their  opinion  on  that  occasion. 

The  question  resolves  itself  into  a  very  short  point ;  whether  or  not  Knight  and 
Surgey,  under  all  the  circumstances  of  this  case,  entered  into  the  contract  on  their 
own  account,  or  for  themselves  and  Drake.  Perhaps  Mr.  Eric  has  stated  the  pro- 
position of  law  applicable  to  the  case  somewhat  too  broadly  against  himself.  I  do  not 
know  that  in  every  case  it  is  necessary,  where  you  enter  into  a  contract  with  partners, 
to  shew,  in  order  to  charge  them  all,  that  benefit  will  necessarily  result  to  the  firm. 
There  may  be  cases  in  which  the  partnership  would  be  bound,  although  that  might 
not  be  the  case  ;  but  it  must  always  be  a  strong  [100]  fact  to  shew  that  the  partners 
acted  for  the  firm,  if  it  be  established  that  the  contract  was  for  the  benefit  of  the  firm. 
The  point  to  be  considered  in  each  case  is,  is  the  party  acting  for  himself  alone,  or  on 
account  of  the  firm?  That  the  parties  were  acting  in  this  case  on  behalf  of  the  firm, 
is  abundantly  clear:  they  were  making  all  the  arrangements  necessary  to  carry  on 
the  business,  and  it  may  therefore  fairly  be  assumed  that  the  defendant  gave  authority 
for  this  contract  to  be  entered  into,  which  was  one  of  the  arrangements  necessary  for 
carrying  on  the  business.  In  pursuance  of  that  authority  the  contract  was  entered 
into ;  or  at  least  it  would  naturally  fiow  from  such  an  authority.  I  think  it  is 
perfectly  obvious  that  it  was  made  on  behalf  of  the  firm,  and  that  the  plaintiff'  is 
entitled  to  I'etain  the  verdict.     The  rule  must  thei'efore  be  discharged. 

Kule  discharged. 
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Fakmkk  i:  MoONTFOKT.  Excli.  of  I'leiis.  Nov.  20,  1841.— A  writ  of  trial  was 
iliretted  to  the  recorder  of  a  borough,  directing  him  to  summon  a  jury  of  the 
borou!<h,  (lulv  i|naliKed  according  to  law  :— Held  regular,  and  that  it  was  not 
necessary,  under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  17,  that  the  jury  should  be 
talieii  fioni  the  county. — A  notice  of  trial  in  an  infeiior  court  of  record  is 
ilusutlicient,  unless  it  specify  the  day  of  trial.  Such  defect  is  waived  by  the 
dcfendanl's  taking  out  a  summons  to  set  aside  the  notice,  and  insisting,  on  the 
hearin"  of  the  summons,  on  a  diflerent  objection  only,  which  is  overruled  by 
the  Judge. 

[S.  C.  1  Dowl.  (N.  S.)  46,  366;  11  L.  J.  Ex.  13;  5  Jur.  1040.] 

In  this  case,  a  Judge's  order  having  been  obtained  for  the  trial  of  this  cause  before 
the  Recorder  of  Norlhampton  on  the  28th  of  October,  a  writ  of  trial  issued,  directed 
to  the  learned  Kccoi'der,  directing  him  to  summon  twelve  men  of  the  town  and 
boi-oui;h  of  Northampton,  duly  qualified  according  to  law,  who  shouhl  be  sworn  truly 
to  trv'^the  saitl  cause.  On  the  18th  of  October,  the  plaintiff's  attorney  ser\'cd  upon 
the  licfcndant's  attorney  the  following  notice  of  trial:— "Take  notice,  that  the  issue 
joined  in  this  cause  will  be  tried  at  the  next  borough  Court  of  Record,  before  the 
Recorder  of  the  town  and  borough  of  Northampton,  pursuant  to  the  statute  in  that 
case  made  and  provided.  [101]  Dated  this  18th  day  of  Octobei',  1841."  The  defen- 
dant's attornev,  on  the  receipt  of  this  notice,  took  out  a  summons  to  shew  cause 
why  the  notice  of  trial  should  not  be  set  aside  for  irregularity,  on  the  ground  that 
such  notice  had  been  given  to  try  before  the  Recorder  of  Northampton,  who  had  no 
authority  to  try  causes.  This  was  the  only  objection  made  to  the  notice  on  the 
hearinn-of  the  summons,  and  the  Judge  refused  to  make  any  order.  The  trial  took 
place  accordingly  on  the  28th  of  October,  when  a  verdict  was  found  for  the  plaintiflP. 

On  a  former  day  in  this  term,  Humfrey  obtained  a  rule  to  shew  cause  why  the 
notice  of  trial,  and  the  trial  had  before  the  Recorder  of  Northampton,  and  all  subse- 
quent proceedings  thereon,  should  not  be  set  aside  with  costs,  or  why  the  judgment 
should  not  be  arrested  ;  on  the  grounds,  first,  that  the  notice  of  trial  was  bad,  as 
containing  no  mention  of  the  day  of  trial ;  secondly,  that  the  writ  was  irregular  in 
directing  the  Recoider  to  summon  a  jury  from  the  town  and  borough,  instead  of  from 
the  county  of  Northampton. 

Flood  now  shewed  cause.  There  are  two  answers  to  the  first  objection.  First, 
the  notice  of  trial  is  suHiicient,  in  the  same  way  that  a  recognisance,  in  general  terms, 
to  appear  at  the  next  sessions,  is  good,  without  specifying  the  day  on  which  they 
are  to  be  held.  It  is  as  much  the  defendant's  duty  to  inform  himself  of  the  day  of 
holding  the  sessions,  as  it  is  the  plaintiff's  to  apprize  him  of  it.  [Lord  Abinger,  G.  B. 
Every  one  is  bound  to  know  the  time  of  holding  the  county  sessions,  because  they  are 
fixed  by  act  of  Parliament ;  but  a  party  is  not  equally  bound  to  take  notice  of  the  day 
of  holding  a  borough  sessions.  Farke,  B.  The  plaintitt'  might  have  applied  to  the 
Recorder  to  fix  a  day  for  the  trial  of  the  cause,  and  then  have  given  a  notice  of  trial 
for  that  day.  A  notice  of  trial  before  the  sheriff  states  the  time  and  place  of  trial 
(Tidd's  Pr.  468),  and  the  same  rule  must  apply  [102]  to  trials  before  a  Recorder. 
This  notice  is  certainly  insufficient.]  If  so,  the  defect  has  been  waived  by  the  defen- 
dant's attorney  appearing  before  the  Judge  at  chambers,  and  omitting  to  take  the 
objection.  If  he  had  then  made  it,  the  plaintiff  was  in  time  to  have  abandoned  his 
notice,  and  to  have  given  a  new  one.     The  Court  then  called  on 

Humfrey,  in  support  of  the  rule.  The  defect  in  the  notice  was  not  waived  by  the 
proceedings  at  chambers.  If  a  plaintiff  gives  a  defective  notice  of  trial,  he  goes  on  at 
his  peril,  and  the  defendant  is  not  bound  to  take  any  objection  to  it  before  the  trial ; 
he  may  refuse  to  appear  and  try,  and  may  afterwards  set  aside  the  proceedings  for  the 
irregularity.  [Parke,  B.  Here  the  defendant  goes  before  the  Judge  with  one  ground 
of  objection  expressly  stated  in  writing,  and  makes  no  other  at  "that  time  ;  had  he 
then  stated  both  objections,  the  plaintiff'  would  not  have  gone  on  upon  the  defective 
notice.  He  has  no  right,  therefore,  to  come  after  the  trial,  and  seek  to  set  aside  all 
the  previous  proceedings,  by  urging  another  objection  which  he  ne^'er  hinted  at  before 
the  Judge.] 

Secondly,  the  writ  is  irregular.  The  stat.  3  &  4  Will.  4,  c.  112,  s.  16,  never  con- 
templated that  a  party  should  be  deprived  of  the  privilege  of  trying  his  cause  before 
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a  jury  of  the  county,  and  should  be  compelled  to  try  it  by  jurors  chosen  from  a 
limited  district.  On  the  former  discussion  of  this  case,  Alderson,  B.  said  (8  M.  ^V;  W. 
268), — "The  provision  in  the  statute,  which  authorizes  the  issuing  of  writs  of  trial 
to  be  tried  before  anj'  judge  of  any  court  of  record,  looks  as  if  it  was  meant  that  he 
should  have  the  power  of  summoning  a  jury  for  that  particular  occasion,  from  those 
who,  under  the  general  Jury  Act,  may  be  compelled  to  try  ordinary  cases." 

[103]  Lord  Abinger,  C.  B.  I  think  this  writ  of  trial  is  not  void,  on  the  ground 
that  it  directs  the  Recorder  to  summon  a  jury  from  the  borough.  It  appears  to  me 
that  the  right  construction  of  the  statute  is,  that  the  inferior  judge  to  whom  a  writ 
of  trial  is  directed,  shall  summon  for  the  trial  such  a  jury  as  by  law  and  u.sage  he  is 
entitled  to  summon.  The  Ifecorder,  therefore,  was  right  in  summoning  a  borough 
jury,  and  was  not  bound  to  try  the  cause  before  a  jury  of  the  county.  The  rule  must 
be  discharged. 

Parke,  B.  I  am  of  the  same  opinion.  I  cannot  think  that  a  party  loses  any 
benefit  by  having  his  cause  tried  by  a  town  instead  of  a  county  jury.  The  act  of 
Parliament  does  not  permit  any  causes  to  be  tried  before  these  inferior  tribunals, 
except  such  as,  in  the  opinion  of  the  superior  judge,  are  not  likely  to  involve  any 
difficult  question  of  fact  or  law.  It  seems  to  me  that  the  meaning  of  the  act  is,  that 
writs  of  trial  shall  be  tried  by  the  inferior  judge  in  the  same  manner  as  causes  arising 
in  his  own  court ;  that  is,  by  the  jury  he  is  empowered  to  summon  for  that  purpose. 
I  should  have  thought  the  writ  good,  if  it  had  directed  the  Recorder  to  summon  a 
jury  generally,  without  naming  the  district  from  which  they  were  to  be  summoned. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 

[104]  Raynes  and  Another  v.  Jones  and  Three  Others.  E.\-ch.  of  Pleas. 
Nov.  20,  1841. — Where  one  of  several  defendants,  having  been  arrested  on  a  ca. 
sa.,  has  been  discharged  under  the  Insolvent  Debtors'  Act,  his  goods  cannot  be 
afterwards  seized  under  a  fi.  fa  issued  against  him  and  the  other  defendants. 

[S.  C.  1  Dowl.  (N.  S.)  .373  ;  11  L.  J.  Ex.  62  ;  6  Jur.  133.] 

Jervis  had  obtained  a  rule  calling  upon  the  plaintiffs  to  shew  cause  why  the  fieri 
facias  issued  in  this  cause,  and  tested  the  11th  of  August,  1841,  should  not  be  set 
aside  for  irregularity,  with  costs.  The  following  facts  appeared  upon  the  affidavits  : — 
In  November  1839,  a  writ  of  fi.  fa.  issued  against  the  four  defendants,  on  a  judgment 
against  them  for  a  joint  debt.  It  did  not  appear  that  anything  had  been  done  upon 
this  writ.  On  the  1st  August,  1840,  a  ca.  sa.  was  sued  out  against  the  four,  under 
which,  on  the  10th  of  August,  the  defendant  Jones  was  arrested  by  the  sheriflf  of 
Carn.arvonshire.  He  thereupon  filed  his  petition  for  relief  in  the  Insolvent  Debtors' 
Court,  and  on  the  22nd  of  August  was  discharged  out  of  custody  by  order  of  that 
Court,  on  giving  bail  for  his  appearance  at  the  heaiing  of  the  petition  ;  and  on  the 
13th  of  November  he  was  finally  discharged  under  the  Insolvent  Act.  On  the  9th 
October,  1841,  the  sheriff  seized  a  horse  belonging  to  the  defendant  Jones,  under  a 
second  writ  of  fieri  facias  issued  against  all  the  defendants,  dated  the  11th  August 
preceding,  which  was  the  writ  now  sought  to  be  set  aside 

J.  Henderson  shewed  cause.  The  writ  of  fi.  fa.  is  regular,  inasmuch  as  it  pursues 
the  judgment ;  and  the  plaintifl's  were  not  bound  to  confine  it  to  the  other  three 
defendants.  Where  one  defendant  is  dischai'ged  by  the  voluntaiy  consent  of  the 
plaintift",  no  doubt  that  operates  as  a  discharge  of  the  others,  Clarke  v.  Clement  (6  T.  R. 
52.5) ;  but  here  the  discharge  of  the  defendant  Jones  was  by  act  of  law.  It  may  be 
admitted,  that  after  the  issuing  of  the  ca.  sa.,  and  until  the  discharge  of  the  defendant 
Jones  under  the  Insolvent  Act,  the  plaintiffs'  remedy  against  the  other  defendants 
was  suspended ;  but  it  was  not  absolutely  lost.  [105]  It  will  be  said  that  the  stat. 
1  &  2  Vict.  c.  110,  s.  91,  applies  to  this  case  ;  but  that  has  reference  only  to  process 
against  a  single  individual  after  his  discharge  under  the  act,  and  leaves  the  law  in  its 
former  state  as  to  the  issuing  of  execution  against  joint  defendants.  4'he  plaintiff  has 
a  right  to  the  same  remedies  as  before  against  those  defendants  to  whom  the  discharge 
does  not  apply. 

Jervis,  contnV  The  writ  in  question  is  irregular  on  several  grounds.  In  the  first 
place,  the  taking  of  one  defendant  under  a  ca.  sa.  is  a  taking  for  all  purposes  ;  the 
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shorirt'  thereby  becomes  responsible  ;  the  plaintiff"  thereby  makes  his  election,  and 
cannot  afterwards  have  a  fi.  fa.  against  the  same  defendant ;  and  a  discharge  of  such 
defendant  from  the  ca.  sa.  is  a  discharge  of  all  the  others  :  Tidd's  Pr.  996.  Where  a 
writ  of  li.  fa.  issues,  and  there  is  a  return  of  nnll.i  bona,  if  a  ca.  sa.  is  afterwaids  sued 
out,  it  must  issue  against  all  the  defeudants,  although  it  may  be  executed  against  one 
onlv  ;  and  a  dischai'ge  of  that  one  from  the  execution  will  be  a  discharge  of  all  the 
others.  But  at  all  events,  the  issuing  of  a  fi.  fa.  against  the  defendant  Jones,  after 
his  discharge  under  the  InsolvcTit  Act,  was  clearly  irregulai-,  since  the  1  it  2  Vict, 
c.  110,  s.  91,  expressly  provides,  that  after  any  per.son  has  become  entitled  to  the 
benefit  of  the  act,  no  writ  of  fieri  facias  or  elegit  shall  issue  against  him  on  any  judg- 
ment obtained  for  any  debt  with  respect  to  which  he  had  so  become  entitled. 

Lord  Ahinger,  C.  B.  I  am  disposed  to  think  this  rule  might  be  made  absolute 
on  more  grounds  than  one ;  but  it  is  sufficient  to  state  one.  The  statute  1  &  2  Vict. 
c.  110,  s.  91,  enacts,  that  "after  any  person  shall  have  become  entitled  to  the  benefit 
of  this  act  by  any  such  adjudication  as  aforesaid,  no  writ  of  fieri  facias  or  elegit  shall 
issue  on  any  judgment  ol)tained  against  such  prisoner,  for  any  debt  or  sum  of  money 
to  which  such  peVson  shall  have  so  become  [106]  entitled."  The  obvious  intention 
of  the  Insolvent  Act  was,  to  dischai'ge  out  of  custody  all  persons  who  came  within  the 
sphere  of  its  operation,  not  only  from  all  debts  contracted  by  them  solely,  but  also 
from  all  joint  debts.  Then  we  have  an  express  clause  in  the  same  act  of  Parliament, 
declaring  that  when  once  a  party  has  been  discharged  under  the  act,  no  writ  of  fieri 
facias  shall  issue  against  him  on  any  judgment  for  any  debt  with  respect  to  which  he 
was  entitled  to  the  benefit  of  the  act.  Here  the  very  course  thus  prohibited  has  been 
pursued  ;  a  writ  of  fi.  fa.  has  been  is.5ued  against  a  party  so  entitled,  which  therefore 
is  a  proceeding  contrary  to  law,  and  must  be  set  aside.  It  seems  to  me  that  it  would 
have  been  possible,  without  any  inconsistency,  to  have  made  such  a  return  to  the  writ, 
or  had  such  a  suggestion  entered  on  the  record,  as  would  have  warranted  the  issuing 
of  a  fi.  fa.  against  the  three  other  defendants ;  for  I  cannot  think  that  the  discharge 
of  one  defendant  under  the  In.solvent  Act  is  a  discharge  of  all  the  rest  from  their 
debt.  It  is  equall}^  consistent  with  law  and  common  sense,  that  if  one  of  four 
defendants  be  discharged  from  legal  liability,  the  plaiiitifl"  may  suggest  that  as  a 
reason  for  confining  his  execution  to  the  other  thi'ee.  But  the  positive  words  of  the 
act,  that  no  fieri  facias  shall  issue  against  any  person  discharged  under  it  from  the 
(lel)t,  art'ord  sufficient  ground  for  us  to  say  that  this  writ  is  irregular.  The  rule  will 
therefore  be  absolute  for  setting  aside  the  writ  and  execution  thereon,  the  defendant 
undertaking  not  to  bring  any  action. 

Parke,  B  I  entertain  some  doubt  whether  this  writ  should  be  set  aside  as 
irregular,  although,  upon  the  whole,  I  am  inclined  to  think  that  it  is  so,  and  that  the 
proper  course  for  the  plaintiff  to  pursue  would  have  been  to  take  out  fresh  process 
against  the  other  three  defendants,  with  a  suggestion  on  the  face  of  it  of  the  discharge 
of  the  other,  and  giving  that  as  a  reason  for  the  variance  [107]  between  the  writ  and 
the  judgment.  If,  however,  in  order  to  dispose  of  this  I'ule,  it  were  absolutely  neces- 
sary to  decide  that  point,  I  should  wish  to  have  an  opportunity  of  giving  the  question 
further  consideration.  But  either  this  writ  is  positively  irregular  for  having  issued 
against  all  the  defendants,  or  at  least  it  was  improperly  executed  against  the  goods 
of  the  party  who  had  obtained  the  benefit  of  the  Insolvent  Debtors'  Act,  and  ought 
to  have  issued  with  a  special  direction  to  the  sheriflf  not  to  execute  it  against  him. 
The  1  &  2  Vict.  c.  110,  s.  91,  applies  in  its  terms  to  the  case  of  a  single  debtor  only, 
and  makes  no  mention  of  the  mode  of  proceeding  against  him  when  sued  jointly  with 
others :  but  it  is  quite  clear  that  the  legislature  meant  that  his  person  and  goods  at 
least  should  not  be  liable  to  be  taken  in  execution  after  his  discharge  ;  and  there 
ought  therefore  to  have  been  either  the  suggestion  or  the  special  direction  to  which 
I  have  refeiTed,  and  in  default  of  which  the  writ  ought  to  be  set  aside  as  against  him. 
I  am  not  prepared  to  say  that  I  entirely  agree  that  the  writ  itself  is'absolutely 
irregular,  because  the  notion  hitherto  has  uiidoulitedly  been,  that  it  is  sufficient  if 
the  writ  pursues  the  judgment,  provided  always  that  care  be  taken  to  prevent 
uijustice,  by  directing  the  sheriff  not  to  execute  it  against  any  party  who  may  have 
become  exempt  from  its  operation. 

GuKNEY,  B.,  and  Rolfk,  B.,  concurred. 

Kule  absolute,  with  costs. 
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[108]  Emery  and  Another  v.  Howard.  Exch.  of  Pleas.  Nov.  23,  1841. — Where 
the  issue  and  writ  of  trial  were  informal  in  the  following  respects  : — 1,  that  the 
date  of  the  writ  of  summons  did  not  appear  in  the  writ  of  trial ;  2,  that  the 
issue  did  not  recite  any  writ  of  summons  or  award  of  venire  ;  3,  that  the  awairl 
of  venire,  in  the  writ  of  trial,  stated  the  debt  to  be  almve  £20  ;  4,  that  the  writ 
of  trial  bore  no  date  ;  and  5,  that  it  did  not  recite  when  and  out  of  what  Court 
it  issued  :  the  defendant  having  appeared  at  the  trial  without  objection,  and  a 
verdict  having  been  found  foi'  the  plaintiff,  the  Court  refused  to  set  a.side  the 
proceedings,  but  directed  that  the  writ  of  trial  should  be  amended,  the  plaintiff 
paying  the  costs  of  the  amendment  and  of  the  application  to  set  aside  the 
proceedings. 

[S.  C.  1  Dowl.  (N.  S.)  426  ;  11  L.  J.  Ex.  95.] 

In  this  case  Pearson  had  obtained  a  rule,  calling  upon  the  plaintiffs  to  shew  cause 
why  the  issue,  writ  of  trial,  and  verdict  thereon,  should  not  be  set  aside  for  irregu- 
larity, with  costs,  and  why  the  sum  of  £20,  which  had  been  paid  into  Couit,  should 
not  be  paid  out  to  the  defendant.  The  following  were  the  grounds  of  irregularity 
alleged  on  the  part  of  the  defendant ;— first,  that  the  date  of  the  writ  of  summons  did 
not  appear  in  the  writ  of  trial ;  second,  that  the  issue  did  not  recite  any  writ  of 
summons  or  award  of  venire  ;  third,  that  the  award  of  venire,  in  the  writ  of  trial, 
stated  the  debt  to  be  above  £20  ;  fourth,  that  the  writ  of  trial  did  not  recite  when 
and  out  of  what  Court  it  issued  ;  and  lastly,  that  the  writ  of  trial  bore  no  date,  the 
conclusion    being   thus  : — "  Witness   ourself,  at    Westminster,  the  day   of 

in  the  fourth  year  of  our  reign."  The  defendant  had  appeared  at  the 
trial  by  counsel,  without  taking  any  objection  on  the  ground  of  irregularity,  and  a 
verdict  was  found  for  the  plaintiffs. 

Lee  now  shewed  cause.  The  defendant  is  too  late  to  make  these  objections,  after 
having  appeared  at  the  trial  and  taken  his  chance  of  a  verdict  there.  [Parke,  B. 
There  appears  to  be  some  difference  in  the  practice  upon  this  point,  between  this 
Court  and  the  Court  of  Common  Pleas.]  The  cases,  when  examined,  are  quite 
reconcileable.  In  JJ^oiiliington  v.  U'ighy  (3  Scott,  555  ;  5  Dowl.  P.  C.  209),  there  was 
an  omission  to  ti'anscribe  the  dates  of  the  pleadings  into  the  issue  as  delivered,  and 
the  Court  of  Common  Pleas  set  aside  the  proceedings.  So,  in  JJ'hite  v.  Fairer  (2  M.  & 
W.  288),  where  the  date  of  the  writ  of  summons  was  untruly  stated  in  the  writ  of 
trial,  this  Court  set  aside  the  proceedings.  But  in  both  those  [109]  eases,  the  defen- 
dant had  not  appeared  at  the  trial,  and  so  had  done  nothing  to  waive  the  irregularity. 
In  the  latter  case,  Parke,  B.,  says  expressly,  "The  writ  is  void,  and  all  the  proceed- 
ings under  it  are  therefoi'e  irregular  ;  and  the  irregularity  has  not  been  waived."  In 
Lycett  V.  Tenavt  (4  Bing.  N.  C.  168),  where  the  date  of  the  writ  of  summons  was 
omitted  in  the  issue,  but  was  supplied  in  the  writ  of  trial,  the  Court  set  aside  the 
writ ;  but  there  also  the  defendant's  attorney  had  objected  to  the  proceedings,  and 
conducted  the  case  at  the  trial  under  protest.  On  the  other  hand,  in  Ikin  v.  Plevin 
(5  Dowl.  P.  C.  594),  where  the  date  of  the  writ  of  summons  was  wrongly  stated  in 
the  issue,  and  the  word  "defendant"  was  used  instead  of  "defendants,"  and  the 
award  of  the  venire  was  to  the  then  sheriff,  this  Court  refused  to  set  aside  the  issue, 
saying  that  the  proper  course  was  to  apply  to  a  Judge  for  an  amendment  at  the 
plaintiff's  costs.  Again,  in  Fanvig  v.  C'ockerton  (3  M.  &  W.  169),  where  there  was  a 
variance  in  date  between  the  issue  and  the  writ  of  trial,  and  Parke,  B.,  had  amended 
the  issue  after  verdict,  the  Court  refused  to  set  it  aside. 

Pearson,  contr.V  In  the  cases  cited  on  the  other  side  in  which  amendments  were 
allowed,  such  amendments  were  of  the  issue  only.  But  here  the  date  of  the  writ  of 
summons  is  omitted  in  the  writ  of  trial.  Now,  the  writ  of  trial  is  conclusive  as  to 
the  date  of  the  writ  of  summons,  and  its  omission  might  therefore  materially  affect 
the  defendant's  situation,  in  case  the  Statute  of  Limitations  were  pleaded  :  IVhip'pJe  v. 
Manlei)  (I  M.  &  W.  432).  But  further,  the  writ  of  trial  is  void  for  being  itself  with- 
out date.  In  Quilters  v.  Nceli/  (9  Dowl.  P.  C.  139),  where  the  objection  was  that  a 
copy  of  a  distringas  was  undated,  Patteson,  J.,  says,  "  If  it  had  appeared  that  the  defect 
existed  in  the  writ  itself,  I  should  have  said  that  it  [110]  was  no  writ  at  all."  jriiite 
V.  Farrer  is  an  authority  for  the  defendant  on  this  point.  Again,  the  issue,  which 
does  not  recite  the  writ  of  summons,  is  at  variance  with  the  rule  of  H.  T.  4  W.  4, 
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1-  1  •  Iliam  V.  Smith  (G  Dowl.  P.  C.  710).  Lastly,  the  writ  of  tiial  is  bad,  in  stating 
tiie  sum  sought  to  be  recovered  to  the  above  £20.  He  referred  also  to  Feel  v.  JVard 
(5  Dowl.  P.  C.  169),  and  Ilamlfml  v.  Hnndford  (6  Dowl.  P.  (a  473). 

Paukk,  B.  The  decision  of  this  Court  in  IVhik  v.  Farrer  might  appear  to  clash 
with  a  subsequent  one  of  I'ercmd  v.  Coimdl  (id.  68),  but  that  is  not  really  so.  The 
party  does  not,  by  ajjpearing  to  defend,  waive  any  defect  in  the  writ  of  trial,  because 
until  the  time  of  "trial  he  does  not  know  what  the  writ  will  contain.  In  the  present 
case,  the  best  course  is  that  the  rule  should  be  discharged,  and  the  issue  and  writ  of 
trial' amended  at  once,  the  plaintiHs  paying  the  costs  of  the  amendment  and  of  this 
application.  The  plaintiffs  will  then  retain  their  verdict,  and  will  have  the  costs  of 
the  cause. 

The  other  Barons  concurred. 

Itidc  discharged. 

Shephkkd  v.  Thomson.  Exch.  of  Pleas.  Nov.  23,  1841.— A  defendant  who  has 
become  bankrupt  and  obtained  his  certificate  after  trial  and  verdict  against  him, 
has  a  rifht  to  set  it  aside  for  the  want  of  a  sufficient  notice  of  trial,  although  his 
estate  is  insolvent,  and  his  assignees  are  no  parties  to  the  application. 

[S.  C.  1  Dowl.  (N.  S.)  345;  11  L.  J.  Ex.  64.] 

A  rule  had  l)cen  obtained,  calling  upon  the  plaintiff  to  shew  cause  why  the  verdict 
obtained  l)y  him  should  not  be  set  aside  for  irregularity,  on  the  ground  that  no 
sufficient  notice  of  trial  had  been  given.  The  cause  was  tried  in  July  last ;  in  August 
a  fiat  in  bankruptcy  was  issued  [111]  against  the  defendant,  under  which,  before  the 
commencement  of  the  present  term,  he  had  obtained  his  certificate.  It  was  sworn 
that  the  estate  was  wholly  insolvent,  and  it  did  not  appear  that  the  assignees  had 
assented  to  this  application. 

J.  Henderson  shewed  cause,  and  contended  that,  admitting  no  good  notice  of  trial 
to  have  been  given,  the  defendant  was  not  entitled  to  take  advantage  of  it,  inasmuch 
as,  having  been  discharged  by  his  certificate  from  the  debt  and  costs  in  the  action, 
and  his  estate  being  insolvent,  he  had  no  longer  any  possible  interest  in  the  verdict. 

Pakke,  B.  I  think  the  bankrupt  is  at  liberty  to  make  this  application.  He  has 
still  an  interest  in  the  question,  for  although  the  debt  may  be  barred  by  his  certificate, 
he  may  reasonably  object  to  its  being  said  that  it  was  discharged  thereby,  when 
perhaps  he  might  be  able  to  shew,  upon  the  trial,  that  no  debt  at  all  was  due 
from  him. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

Cowling  appeared  in  support  of  the  rule. 

Brokensiiir  V.  Monger.  Exch.  of  Pleas.  Nov,  23,  1841.— To  an  action  of  assumpsit 
for  money  lent,  the  defendant  pleaded,  that  in  an  action  in  which  the  now  defen- 
dant was  plaintiff",  and  the  now  plaintiff  was  defendant,  the  now  plaintiff  set  off 
the  same  debt  for  which  the  present  action  was  brought,  and  in  that  action  the 
now  defendant  obtained  a  verdict :— Held  that  this  was  not  a  plea  of  judgment 
recovered,  within  the  meaning  of  the  rule  of  H.  T.  4  Will.  4,  r.  8,  and  that  the 
plaintiff  could  not  sign  judgment  as  for  want  of  a  plea. 

[S.  C.  1  Dowl.  (N.  S.)  378  ;  11  L.  J.  Ex.  90 ;  5  Jur.  1200.] 

This  was  an  action  of  assumpsit  for  money  lent,  to  which  the  defendant,  having 
obtained  an  order  for  leave  to  plead  several  matters,  pleaded  (inter  alia),  that  in  an 
action  in  [112]  which  the  now  defendant  was  plaintiff,  and  the  now  plaintiff  was 
defendant,  the  now  plaintiff  then  set  off  the  same  debt  for  which  the  present  action 
was  brought,  and  that  in  that  action  the  now  defendant  obtained  a  verdict.  The 
defendant  also  pleaded  a  set-off.  The  plaintiff  took  out  a  summons  for  particulars  of 
setroff,  and  afterwards  signed  judgment  as  for  want  of  a  plea,  on  the  ground  that  the 
above  was  in  substance  a  plea  of  judgment  recovered,  and  that  the  defendant  had  not 
stated  the  date  of  the  judgment,  and  the  number  of  the  roll,  in  compliance  with  the 
rule  of  H.  T.  4  Will.  4,  r.  8.  '  i' 
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Butt  now  moved  foi'  a  rule  to  shew  cause  why  this  judgment  should  not  be  set 
aside  for  irregularity,  with  costs  :  and  contended,  first,  that  the  rule  did  not  apply 
to  such  a  plea  as  this,  but  onlj'  to  the  ordinary  plea  of  a  judgment  recovered  by  the 
plaintift"  for  the  same  debt,  its  object  being  to  get  rid  of  the  old  sham  plea  of  judgment 
recovered  ;  and  secondly,  that,  the  plea  not  being  a  nullity,  but  good  on  the  face  of 
it,  the  omission  to  state  the  date  &c.  in  the  margin,  even  if  that  were  necessary,  was 
an  ii-regularity  only,  which  had  been  waived  by  the  plaintiff's  applying  for  particulars 
of  set-oft':  Margcrem  v.  Makilwaine  (2  N.  R.  509). 

Martin  shewed  cause  in  the  first  instance,  and  insisted  that  this  was  in  substance 
nothing  more  than  the  ordinary  sham  plea  of  judgment  recovered,  and  that  being  a 
nullity,  there  was  no  waiver. 

Parke,  B.  This  appeal's  to  be  the  first  time  that  the  Court  has  been  called  upon 
to  put  a  construction  upon  this  rule  of  Court ;  and  I  certainly  think  that  it  was 
intended  to  apply  only  to  the  twell-known  and  usual  sham  plea  of  a  former  judg- 
ment recovered  by  the  plaintiff  against  the  de-[113]-fendant  for  the  same  demand. 
Besides,  the  plaintiff,  by  taking  out  a  summons  for  particulars  of  the  defendant's  set- 
ofi',  has  admitted  that  the  only  question  between  him  and  the  defendant  now  relates 
to  that  set-otf,  and  therefore  has  waived  his  present  objection.  The  rule  must  therefore 
be  absolute,  with  costs. 

The  other  Barons  concurred. 

Rule  absolute,  with  costs. 

Grant  v.  Ellis.     Exch.  of  Pleas.     Nov.  9,  1841.— The  stat.  3  &  4  Will.  4,  c.  27, 
s.  2,  does  not  apply  to  rent  reserved  on  a  demise. 

[S.  C.  11  L.  J.  Ex.  228.  Followed,  Dean  of  Ely  v.  Cash,  1846,  15  M.  &  W.  621  : 
(S.  C.  in  Equity,  nomine  Dean  of  Ely  v.  Bliss,  5  Beav.  574).  Approved,  Daly  v. 
Bloomfield,  1842,  5  Ir.  C.  L.  R.  65.  Discussed,  Sheil  v.  Incorporated  Society,  1847, 
10  Ir.  Eq.  li.  417  ;  Zouche  v.  Dalbiac,  1875,  L.  R.  10  Ex.  182  ;  Irish  Land  Commission 
v.  Grant,  1884,  10  A.  C.  14  ;  Howitt  v.  Earl  Harrington,  [1893]  2  Ch.  497  ;  Skene  v. 
Cook,  [1901]  2  K.  B.  13;  affirmed,  ibid.  682.  Applied,  Jones  v.  fVithers,  1896, 
74  L.  T.  572.  Referred  to.  Doe  d.  Angell  v.  Angell,  1846,  9  Q.  B.  328;  Owen  v. 
De  Beauvoir,  1850,  5  Ex.  166;  Baines  v.  Lumlev,  1868,  16  W.  R.  675;  Ghvc/an  v. 
Began,  [1902]  2  Ir.  R    197.] 

Replevin.  Cognisance  by  the  defendant,  as  the  bailiff  of  William  Pexton,  for  rent 
in  arrear  due  from  one  Harriet  Stuart  Smetham,  under  a  demise  at  a  yearly  rent. 

2nd  cognisance,  for  rent  in  arrear  due  from  Nugent  Kirkland  and  Thomas  Gould, 
under  a  similar  demise. 

3rd  cognisance,  that  one  David  Burnsall,  before  and  at  the  time  of  the  making  of 
the  indenttire  hereinafter  next  mentioned,  was  seised  in  his  demesne  as  of  fee  of  and 
in  a  certain  piece  of  ground,  on  part  whereof  the  said  dwelling-house  in  which  &e.,  at 
the  said  time  &c.,  had  been  erected  and  stood,  with  the  appui'tcnances,  situate  &c. ; 
and  being  so  seised  as  aforesaid,  to  wit,  on  the  6th  July,  1764,  by  a  certain  indenture 
of  lease  then  made  &c.,  the  said  David  Burnsall  demised  unto  Jacob  Leroux,  his 
executors,  administrators,  and  assigns,  all  the  said  piece  of  ground  &c.,  from  Michaelmas 
then  last  past  for  ninety-nine  years,  at  the  yearly  rent  of  £25,  payable  quarterly  on 
the  usual  days  ;  and  the  said  Jacob  Lerou.x  covenanted  for  the  payment  of  such  rent 
accordingly  ;  by  virtue  of  which  said  demise  the  said  Jacob  Leroux  thereupon,  to 
wit  &c.,  en-[114]-tered  &c.  The  title  to  the  reversion  in  fee  immediately  expectant 
on  the  determination  of  the  said  term,  was  then  deduced  through  various  conveyances 
&c.  down  to  Willi.im  Pexton,  under  whom  the  defendant  made  cognisance  for  the 
same  amount  of  rent  as  that  mentioned  in  the  other  cognisance. 

To  the  first  cognisance  the  plaintitt'  pleaded  in  bar,  that  the  demise  in  that  cognis- 
ance mentioned  was  made  by  an  indenture  of  lease  theretofore,  to  wit,  on  the  6th  day 
of  July,  1764,  made  between  one  David  Burnsall,  who  was  then  seised  in  his  demesne 
as  of  fee  of  and  in  the  premises  hereinafter  mentioned  to  have  been  demised,  of  the 
one  part,  and  Jacob  Leroux  of  the  other  part ;  and  whereby  the  said  David  Burnsall 
demised  a  certain  piece  of  ground,  on  part  whereof  the  said  dwelling-house  in  which 
&c.,  and  at  the  said  time  when  &c.,  had  been  erected  and  stood,  and  on  which  the 
said  dwelling-house  was  afterwards  erected,  to  have  and  to  hold  the  same  unto  the 
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siiiil  .Iiicoli  I.croiix,  his  executors,  lulniiiiistratois,  and  assigns,  from  Michaelmas  day 
then  last  for  ninety-nine  years,  at  the  yeaily  rent  of  £25,  payalile  fjuaiterly,  &e.  :  and 
that  the  reversion"  of  the  said  David  Biunsall  of  and  in  the  said  demised  premises, 
expectant  on  the  end  or  other  sooner  determination  of  the  said  demise,  and  all  his 
estate  and  interest  therein,  more  than  twenty  years  before  the  right  to  flistrain  for 
the  said  arrears  of  rent  in  the  said  first  cognisance  mentioned,  or  any  part  of  those 
arrears,  tirst  accrued,  by  divers  mesne  assignments  thereof  before  then  made,  legally 
came  to  and  vested  in  divers  persons,  and  amongst  others  eventually  to  John  Taylor, 
Robert  Stuljbing,  and  James  Iveson,  who  then  became  and  were  seised  as  joint-tenants 
in  their  demesne  as  of  fee  of  and  in  the  said  reversion  of  and  in  the  said  demised 
premises.  And  the  plaintili'  further  says,  that  the  said  John  Taylor  afterwards,  to 
wit,  on  the  13th  June,  liS.36,  died,  and  afterwards  the  said  reversion  of  and  in  the 
said  demised  premises,  expectant  on  [115]  the  end  or  other  sooner  determination 
of  the  said  demise,  to  wit,  on  the  2nd  August,  1836,  by  assignment  thereof  then 
made,  came  from  the  said  Robert  Stubbing  and  James  Iveson,  and  legally  vested  in 
the  said  William  Pexton  :  And  that  for  and  during  a  long  period  of  time,  exceeding 
twenty  years,  to  wit,  for  twenty-five  years  next  preceding  the  time  when  the  right 
to  make  the  distress  in  the  said  tirst  cognisance  mentioned  first  accrued,  and  for 
respective  periods  exceeding  twenty  years,  to  wit,  of  twenty-five  years  each,  next 
preceding  the  time  when  the  right  to  make  a  distress  for  any  of  the  said  respective 
arrears  of  rent  in  the  said  first  cognisance  mentioned  first  accrued,  none  of  the  said 
rent  reserved  by  the  said  indenture  had  ever  been  paid  or  received  :  And  the  persons 
who  were  entitled  to  the  same  rent,  and  in  the  receipt  thereof,  hereafter  mentioned, 
to  wit,  the  said  John  Taylor,  Robert  Stubbing,  and  James  Iveson,  more  than  twenty- 
five  years  before  the  time  when  the  right  of  making  the  said  distress  in  the  said  first 
cognisance  mentioned  for  the  first  quarter  of  the  rent  therein  mentioned  to  have  been 
distrained  for  accrued,  to  wit,  on  the  25th  December,  1806,  became  and  were  out  of 
the  receipt  of  the  said  rents  so  reserved  as  aforesaid,  and  then  wholly  discontinued 
such  receipt,  or  any  receipt  of  the  same  rent  or  any  part  thereof ;  and  the  right  of 
distraining  for  certain  arrears  of  the  said  rent,  to  wit,  for  one  quarter  of  a  year  of  the 
said  rent  which  then  became  and  was  due,  then  accrued  to  the  said  John  Taylor, 
Robert  Stubliing,  and  James  Iveson  :  And  that  the  said  John  Taylor,  Robert  Stubbing, 
and  James  Iveson,  and  the  said  William  Pexton  have  always,  since  the  said  time 
when  the  said  John  Taylor,  Robert  Stubbing,  and  James  Iveson  so  became  out  of  the 
receipt  of  the  said  rent  as  aforesaid,  in  the  said  first  cognisance  mentioned,  and  so 
discontinued  the  receipt  of  the  same  as  aforesaid,  remained  and  been  out  of  the  receipt 
of  the  said  rent  or  of  any  part  thereof,  [116]  and  none  of  the  same  has  ever  since 
been  paid,  received,  or  distrained  for  or  sued  for  until  the  time  of  the  making  of  the 
said  distress  in  the  said  first  cognisance,  and  for  the  arrears  of  rent  therein  mentioned  ; 
and  that  the  right  of  making  a  distress  for  any  of  the  said  arrears  of  rent  in  the  said 
first  cognisance  mentioned  to  have  been  distrained  for,  arose  and  accrued  to  the  said 
William  Pexton  more  than  twenty  years  since  the  time  when  the  said  John  Taylor, 
Robert  Stubbing,  and  James  Iveson,  first  became  and  were  out  of  the  receipt  of  the 
said  rent  as  aforesaid,  and  when  their  right  to  distrain  for  any  part  of  the  same  first 
accrued  as  aforesaid.     Verification. 

To  the  second  and  third  cognisance  the  plaintiff  pleaded  pleas  in  bar,  similar  in 
substance  to  the  plea  in  bar  to  the  first  cognisance. 

General  demurrer  to  the  pleas  in  bar  respectively,  and  joinders  in  demurrer. 

J.  Henderson  in  Trinity  Vacation  (June  26),  argued  in  support  of  the  demurrer. 
William  Pexton,  the  landlord  under  whom  the  defendant  makes  cognisance,  being 
seised  of  the  reversion  immediately  expectant  on  the  determination  of  the  tenant's 
term,  was  entitled  to  the  rent  as  incident  to  that  reversion,  and  the  pleas  in  bar  shew 
nothing  in  derogation  of  that  title.  It  is  clear,  that  unless  this  case  be  aftected  by 
the  late  stat.  3  &  4  Will.  4,  c.  27,  the  mere  discontinuance  of  the  receipt  of  rent  would 
not  bar  the  landlord's  rights  :  Doe  d.  Cook  v.  Danvers  (7  East,  299).  There  is  no 
question  here  as  to  disseisin.  The  act  of  a  stranger  in  taking  rent  by  distress  or 
otherwise  would  be  a  disseisin  only  by  the  option  of  the  landlord  :  Littleton,  ss.  §88, 
589.  It  will  be  contended  for  the  plaintiff,  that  Pexton's  right  to  the  rent  distrained 
for  is  barred  by  the  2nd  section  of  the  stat.  3  &  4  Will.  4,  c.  27.  By  that  section  it 
is  [117]  enacted,  that  "  no  person  shall  make  an  entry  or  distress,  or  bring  an  action 
to  recover  any  land  or  rent,  but  within  twenty  years  next  after  the  time  at"  which  the 
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right  to  make  such  entry  or  distress,  or  to  bring  snch  action,  shall  have  first  accrued 
to  some  person  through  whom  he  claims ;  or  if  such  right  shall  not  have  accrueil  to 
any  person  through  whom  he  claims,  then  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action,  shall  have 
fii'st  accrued  to  the  person  making  or  bringing  the  same."  The  word  "rent"  in  that 
section  does  not  apply  to  rent  reserved  on  a  lease,  as  in  this  case,  but  to  I'cnt  which  is 
a  charge  upon  land — rent  for  which  an  assise  would  lie.  Such  is  the  opinion  expressed 
by  Tindal,  C.  J.,  in  Paget  v.  Foley  (2  Bing.  N.  C.  688  ;  3  Scott,  1 35).  Thus  an  annuity 
charged  on  land  was,  in  James  v.  Salter  (3  Bing.  N.  G.  544;  4  Scott,  168),  considered 
to  be  a  case  within  the  act.  So,  in  a  rent-charge  there  may  be  an  estate  :  Pdvk  v. 
IVatson  (5  M.  &  W.  -255).  These  are  instances  of  the  class  of  rents  to  which  the 
enactment  in  question  applies — rents  in  which  there  is  a  legal  estate,  and  not  incident 
to,  but  having  a  legal  existence  distinct  from,  the  legal  estate  in  the  lands  out  of  which 
they  issue.  The  person  entitled  to  rent  reserved  on  a  demise  has  no  estate  in  the 
rent :  Presrotl  v..  Boui-hcr  (3  H.  Sz  Adol.  849).  The  only  estate  which  Pexton  had  was 
in  the  land,  as  reversioner  in  fee  ;  and  on  the  determination  of  the  tenant's  estate, 
Pexton's  right  to  maintain  ejectment  would  not  be  affected  by  the  act,  under  the 
circumstances  disclosed  in  these  pleadings:  Doe  d.  Davy  v.  Oxenhain  (7  M.  &  W.  131). 
The  rent  in  question  in  this  case  would  not  have  been  affected  by  the  former  act  of 
limitation  as  to  rent,  viz.  the  32  Hen.  8,  c.  37  :  see  Foster's  case  (8  Rep.  64  b.),  and 
Co.  Litt.  115  a. 

But  if  the  second  clause  of  the  3  v%  4  Will.  4,  c.  27,  were  [118]  construed  as 
prohibiting  an  action  for  rent  reserved  by  lease,  under  the  circumstances  stated,  it 
was  repealed  pro  tanto,  within  a  few  weeks,  by  the  3  &  4  Will.  4,  c.  42,  s.  3,  which 
allows  an  action  of  debt  or  covenant  for  such  rent  within  ten  years  after  the  passing 
of  the  act,  or  twenty  yeai's  after  the  cause  of  action  accrued. 

The  construction  to  be  contended  for  by  the  plaintiff  would  deprive  the  landlord 
of  his  rent,  while  it  leaves  untouched  his  rights  to  the  land  on  which  it  is  reserved, 
and  to  the  benefit  of  all  covenants  except  for  rent,  and  his  responsibility  to  the  tenant 
on  all  landlords'  covenants.  There  is  nothing  in  this  clause  of  the  3  &  4  Will.  4, 
c.  27,  to  require  or  justify  such  a  construction.  It  plainly  contemplates  an  estate  in 
rent,  and  an  estate  in  land.  The  other  clauses  of  the  act  shew  or  confirm  the  mean- 
ing of  the  legislature  to  be,  that  the  rent  mentioned  in  the  second  clause  is  onlj^  such 
rent  as  that  in  which  there  could  be  an  estate.  Where  rent  on  a  demise  is  contem- 
plated, other  language  is  used,  as  in  the  42nd  section,  which  speaks  of  arrears  of  rent. 
The  third  section  limits  the  operation  of  the  second  to  cases  in  which  there  is  an 
"estate  or  interest"  in  the  rent.  The  subsequent  clauses  all  indicate  a  similar 
meaning,  and  the  ninth  in  particular  strongly  illustrates  it.  The  present  case,  there- 
fore, is  not  affected  by  the  act,  and  the  defendant  is  entitled  to  judgment. 

Erie,  contnV  The  question  is,  whether  the  Limitation  Act,  3  &  4  Will.  4,  c.  27, 
applies  to  a  rent  incident  to  a  reversion  expectant  on  the  determination  of  a  lease  for 
years ;  it  is  submitted  that  it  clearly  does.  The  words  are  general — "  any  land  or 
rent ; "  which  are  applicable  to  rents  of  every  kind.  If  rents  of  this  description  had 
been  meant  to  lie  excluded,  theie  should  h.ave  been  an  exception  at  the  end  of  the 
clause,  that  the  .act  should  not  be  deemed  or  taken  to  extend  to  rents  incident  to  a 
reversion.  [119]  The  first  or  interpietation  clause  expressly  declares  that  the  word 
"  rent "  shall  extend  to  all  rents,  and  to  all  services  and  suits  for  which  a  distress 
might  be  made.  The  effect  of  the  statute  is,  that  after  cessation  of  payment  of  rent 
for  more  than  twenty  years,  no  distress  can  be  made  for  the  rent,  or  action  maintained 
to  recovei'  it,  during  the  contiiuiance  of  the  term.  Although  at  the  end  of  the  term 
the  person  entitled  to  the  revei'sion  may  maintain  ejectment  to  recover  the  land,  yet 
during  the  continuance  of  the  term  he  cannot  distrain  for  the  rent,  after  a  cessation 
to  receive  it  for  twenty  years.  This  may  properly  be  described  as  rent-service,  for 
which  a  distress  might  be  made.  The  second  is  the  governing  section,  and  shews  the 
meaning  of  the  act,  and  to  what  rents  it  is  intended  to  apply,  and  that  is  "  all  rents." 
Here  there  was  a  rent  which  first  accrued  more  than  twenty  years  before  the  distress 
was  attempted  to  be  made  ;  and  Pexton,  and  those  under  whom  he  claimed,  having 
discontinued  the  receipt  of  that  rent  for  more  than  twenty  years,  the  remedy  by 
distress  is  gone.  If  a  rent  had  been  granted  out  of  the  estate,  it  must  be  admitted 
to  have  been  within  the  act ;  Jame<t  v.  Salter  clearly  shews  that.  It  is  said  that  the 
second  section  is  applicable  only  to    rents  for  which  an   assise  would  lie — freehold 
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rents;  but,  because  there  are  sections  which  are  applicable  to  those  rents  only,  it 
does  not  follow  that  there  is  to  be  any  restriction  or  exception  as  to  other  rents.  By 
the  ninth  section,  rent  created  by  a  lease  for  years  is  treated  as  coming  within  the 
rents  mentioned  in  the  prior  part  of  the  act.  The  statute  in  its  terms  is  equally 
applicjible  to  rents  incident  to  a  reversion  expectant  on  the  determination  of  a  term 
of  years,  as  to  fieehold  rents  ;  and  there  is  nothing  to  shew,  either  by  express  terms 
or  necessary  ira])lication,  that  the  latter  only  weie  intended.  The  enactments  con- 
tained in  it  which  are  applicable  only  to  freehold  rents  must  be  applied  to  them,  and 
those  which  are  applicable  to  rents  under  an  oidinary  lease  [120]  should  be  applied 
to  the  hitter  only.  [Parke,  B.  The  42nd  section  shews  that  the  legislature  intended 
to  distinguish  '"'rent"  from  "arrears  of  rent."  According  to  that  section,  parties 
must  sue  or  distrain  for  arrears  of  rent  within  six  years,  but  according  to  the  second 
section  they  might  do  so  at  any  time  within  twenty  years.]  There  certainly  appears 
to  be  an  inconsistency  in  those  two  clauses ;  but  it  will  not  be  necessary  for  the  Court 
to  decide  that  the  one  overrules  or  repeals  the  other,  or  that  the  42nd  section  applies 
to  freehold  as  well  as  to  other  rents.  It  has  been  said  that  if  the  plaintifT's  construc- 
tion be  correct,  the  reversioner  could  not  maintain  an  ejectment  to  recover  the 
premises  at  the  end  of  the  term  ;  but  that  cannot  affect  the  present  question. 

J.  Henderson  in  reply.  As  this  is  a  case  of  a  "  service  for  which  a  distress  may 
be  made,"  the  words  cited  from  the  interpretation  clause  might  occasion  some  difK- 
culty,  if  unqualified.  But  they  are  subject  to  the  general  exception  in  the  previous 
part  of  the  clause,  viz.  "  except  where  the  nature  of  the  provision  or  the  context  of 
the  act  shall  exclude  such  construction."  Here  the  nature  of  the  provision  in  the 
second  clause,  and  the  whole  context  of  the  act,  are  hostile  to  the  construction  of  the 
word  "  rent,"  in  that  clause,  as  including  rent  incident  to  a  reversion. 

Cur.  adv.  vult. 

'i'he  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B.  This  was  an  action  of  replevin  for  taking  the  goods  of  the  plaintifT  in 
his  dwelling-house  at  Kensington. 

It  appears  by  the  pleadings,  that,  in  the  year  1764,  David  Burnsall,  being  seised 
in  fee  of  the  land  on  which  the  house  in  question  was  afterwards  built,  demised  the 
[121]  same  on  a  builditjg  lease  for  a  term  of  ninety-nine  years,  at  an  annual  rent  of 
£2.5,  payable  on  the  four  usual  days  of  payment ;  and  it  further  appears,  that  on  the 
13th  day  of  June,  1836,  the  inversion  expectant  on  the  determination  of  the  term 
became,  after  various  mesne  assignments,  vested  in  William  Pexton  in  fee.  The 
defendant  in  replevin  made  cognisance  as  the  bailiff  of  William  Pexton,  and  justified 
the  taking,  as  a  distress  for  three  years  and  three  quarters  of  a  year's  rent  due  at 
Lady-day,  1S40;  being  the  rent  accrued  due  subsequently  to  the  time  when  William 
Pexton  had  acquired  the  reversion. 

To  this  cognisance  the  plaintiff  pleaded  in  bar,  that,  for  a  period  of  more  than 
twenty  years  before  any  of  the  rent  in  question  had  become  due,  the  parties  entitled 
to  the  reversion,  and  through  whom  the  said  William  Pexton  claimed,  had  discontinued 
the  receipt  of  the  rent  reserved  by  the  original  lease,  and  that  during  that  period  no 
rent  had  been  paid  or  received.  To  this  plea  there  was  a  demurrer ;  and  the  question 
for  our  decision  is,  whether  the  plea  in  bar  does  or  does  not  disclose  a  good  defence  to 
the  claim  of  rent  on  the  part  of  William  Pexton.  The  question  turnsentirely  on  the 
construction  of  the  Real  Property  Limitation  Act,  3  &  4  Will.  4,  c.  27. 

By  the  second  section  of  that  act  it  is  enacted,  "  that  no  person  shall  make  an 
entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  first  accrued  to  the  person  through  whom  he  claims."  And  by  the  third 
section  it  is,  amongst  other  things,  enacted,  "that  when  the  person  claiming  such  land 
or  rent,  or  some  person  through  whom  he  claims,  shall,  in  respect  of  the  estate  or 
interest  claimed,  have  been  in  possession  or  in  receipt  of  the  profits  of  such  land,  or 
in  receipt  of  such  rent,  and  shall,  while  entitled  thereto,  have  been  dispossessed  or 
have  discontinued  such  possession  or  receipt,  then  such  right  shall  be  deemed  to  [122] 
have  first  accrued  at  the  time  of  such  dispossession,  or  discontinuance  of  possession, 
or  at  the  last  time  at  which  such  profits  or  rent  were  or  was  so  received."  It  is  on 
these  two  enactments  that  the  question  mainly  turns. 

On  the  part  of  the  plaintifl"  it  is  contended,  that  his  case  comes  expressly  within 
the  provisions  of  the  act.     William  Pexton,  he  says,  derives  title  to  the  rent  claimed 
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through  seveial  persons  named  in  the  third  cognisance  of  the  defendant,  \vh(j  were 
successively  the  owners  in  fee  of  the  reversion  expectant  on  the  termination  of  the 
lease;  and  those  persons,  being  so  entitled  to  the  reversion,  discontinued  the  receipt 
of  the  rent  for  a  period  of  more -than  twenty  years  next  before  the  time  wdien  any  of 
the  rent  distrained  for  became  due,  during  which  period  no  rent  has  been  paid  or 
received  ;  and  this,  the  plaintiff  contends,  is  precisely  within  the  letter  and  spirit  of 
the  statute. 

The  defendant,  on  the  other  hand,  contends,  that  this  is  not  a  case  within  the 
statute  at  all.  He  contends,  that  the  word  "  rent,"  in  the  second  section  of  the  statute, 
cannot  be  taken  as  having  any  reference  to  rents  such  as  that  now  in  question,  namely, 
rents  reserved  on  leases  for  years  by  contract  betw'een  the  parties,  as  the  conventional 
equivalent  for  the  right  of  occupation  ;  but  must  be  confined  to  rents  existing  as  an 
inheritance  distinct  from  the  land,  and  for  which  before  the  statute  the  pai'ty  entitled 
might  have  had  an  assise,  such  as  ancient  rent-service,  fee-farm  rents,  or  the  like.  We 
accede  to  this  latter  view  of  the  case. 

In  order  to  come  to  a  just  conclusion  as  to  the  meaning  of  the  word  "  rent,"  as 
used  in  the  tw'o  sections  to  which  we  have  referred,  it  is  important  first  to  consider 
what  is  the  meaning  of  the  word  "recovei,"  as  used  in  the  second  section.  The 
enactment  is,  that  no  person  shall  make  an  entrj'  or  distress,  or  bring  an  action  to 
"recover"  any  land  or  rent,  but  within  twenty  years  &c.  Now,  so  far  as  relates  to 
land,  the  word  "  recover,"  in  this  passage,  clearly  means  the  [123]  same  thing  as 
"obtain  possession  or  seisin  of."  The  clause  assumes  one  party  to  be  in  wrongful 
seisin  or  possession  of  land  to  which  another  has  the  right,  and  then  limits  the  time 
within  which  the  right  must  be  asserted. 

If  such  be  the  meaning  of  the  word  "recover,"  when  used  with  reference  to  one 
of  its  objects  — "land,"  it  is  very  reasonable  to  suppose  that  the  legislature  intended 
it  to  have  the  same  meaning  in  respect  to  the  other  object — "  rent."  It  is  true, 
indeed,  that  with  respect  to  an  incorporeal  hereditament  like  rent  there  cannot  be 
strictly  any  wrongful  adverse  seisin  or  possession  by  another.  If  A.  claims  and 
receives  the  rent  due  to  B.,  B.  has  still  the  same  right  against  the  terre-tenant  as  if 
no  payment  had  been  made  to  A.  The  receipt  of  rent  by  A.  is  not  inconsistent  with 
a  similar  receipt  by  B.,  as  the  possession  of  land  by  A.  is  necessarily  inconsistent  with 
possession  of  the  same  land  by  B.  But  still,  before  the  passing  of  this  act,  a  party 
seised  of  rents,  whether  rents-service,  rent-charges,  or  rents-seek,  might,  in  case  the 
rent  was  paid  to  another  or  withheld  from  him,  consider  himself,  if  he  thought  fit,  as 
being  disseised  of  such  rent.  And  a  party  electing  to  consider  himself  so  disseised, 
might  have  the  same  remedy  by  an  assize  to  recover  seisin  of  his  rent,  as  a  party 
disseised  of  land  might  have  to  recover  seisin  of  his  land.  The  judgment  in  each  case 
was  the  same,  "quod  recuperet  seisinam  ;"  and  in  each  case  the  party  was  entitled  to 
a  writ  of  habei'e  facias  seisinam,  which,  in  case  of  a  recovery  of  rent,  was  executed  by 
the  sheriff'  delivering  to  the  plaintiff'  an  ox  or  other  chattel  on  the  land,  in  lieu  of 
execution  ;  and  in  case  of  a  subsequent  withholding  of  rent,  the  party  aggrieved  might 
have  his  writ  of  re-disseisin,  with  all  its  consequences,  as  in  the  case  of  a  subsequent 
disseisin  of  lands  or  houses. 

Now  we  are  of  opinion,  that  it  is  to  this  sort  of  recovery  only  that  the  second 
section  of  the  statute  has  reference  ;  for  such  is  clearly  the  meaning  of  the  word 
"  recover,"  [124]  when  used  with  refeience  to  land  ;  and  the  plain  grammatical  con- 
struction requires  us  to  give  it  the  same  meaning  when  applied  to  rent,  unless,  which 
is  not  the  case  here,  some  manifest  absurdity  or  inconvenience  should  result  from  our 
so  doing.  It  follows  from  hence,  as  a  matter  of  course,  that  the  word  "rent,"  in  the 
second  section,  must  necessarily  be  confined  to  rent  which  might  in  its  nature  have 
been  the  object  of  such  a  I'ecovery ;  and  this  certainly  does  not  include  the  rent 
reserved  on  common  leases  for  years. 

According  to  our  view  of  this  case,  therefore,  even  if  the  second  section  had  stood 
alone,  we  should  have  been  of  opinion  that  the  pleas  in  bar  afforded  no  answer  to  the 
defcTidant's  cognisance,  and  consequently  that  he  was  entitled  to  judgment  in  his 
favour.  But  we  think  it  right  to  add,  that  the  correctness  of  the  construction  we 
put  on  the  second  section  appears  to  us  to  be  strongly  confirmed  by  the  subsequent 
parts  of  the  statute. 

In  the  third  and  some  other  sections  the  act  proceeds  to  define  the  time,  in  most, 
though   (as  is  noticed  by  Lord  Chief  Justice  Tindal  in  the  case  of  James  v.  Sallur 


54  GRANT   t'.  ELLIS  9M.&W.125. 

(3  Biiig.  N.  C.  553))  not  in  all  possible  cases,  at  which  the  right  to  make  a  distress, 
for  the  purpose  of  recovering  any  rent,  shall  be  deemed  to  have  first  accrued  to  the 
party  making  the  same.  The  first  case  put  is  that  of  a  paity  who  has  himself,  in 
respect  of  the  estate  or  interest  claimed,  been  in  possession  of  the  rent,  and  who  after- 
wards has  been  dispossessed,  or  has  discontinued  the  receipt  of  the  rent.  The  estate 
01-  interest  claimed  must,  according  to  the  context,  mean  the  estate  or  interest  claimed 
in  the  rent,  and  not  in  the  lands  out  of  which  the  rent  issues.  Now,  a  pei'son  entitled 
to  the  rent  reserved  on  a  common  lease  for  yeai-s  has  no  estate  in  the  rent  at  all ; 
Prescolt  V.  Boucher  (3  B.  &  Adol.  849) ;  he  is  entitled  to  the  rent,  when  it  from  time  to 
time  becomes  due,  as  being  an  incident  to  his  [125]  reversion,  and  not  liecause  he  has  any 
estate  in  the  rent  itself.  He  is  himself  the  freeholder  of  the  land,  and  can  therefore 
have  no  estate  in  rent  issuing  out  of  the  land.  The  word  "  interest,"  indeed,  is  of  so 
large  and  comprehensive  a  nature,  as  perhaps  to  embrace  the  light  which  the  reversioner 
has  in  the  rent  as  incident  to  his  reversion  ;  still  that  interest  can  in  no  fair  sense  be 
described  as  the  interest  claimed.  What  is  claimed  by  a  landlord,  distraining  for  rent  on 
a  common  lease  for  years,  is  the  amount  of  the  arreans,  wholly  irrespective  of  the  extent 
of  his  estate  or  interest  in  the  reversion,  as  an  incident  to  which  the  right  to  those  arrears 
has  accrued  :  what  he  "  recovers"  by  his  distress  is  the  amount  due  for  arrears  of  rent, 
and  will  be  the  same  whether  he  is  tenant  in  fee  simple,  tenant  for  life,  or  tenant  for 
yeai'S.  The  statute,  in  this  branch  of  section  3,  cleai'ly  looks  to  the  party  recovering 
the  same  estate  or  interest  of  which  he  was  previously  possessed,  and  of  which  he 
had  been  dispossessed  ;  and  this  is  altogethei'  inapplicable  to  a  distress  for  rent  incident 
to  a  reversion  expectant  on  a  common  lease  for  years.  Indeed,  this  very  distinction 
appears  to  have  been  contemplated  by  the  legislature  in  this  act;  for  by  the  42nd 
section  a  limit  is  imposed  as  to  the  number  of  years'  airears  for  which  a  party  entitled 
to  rent  may  distrain,  and  there  the  subject-matter  to  be  recovered  by  the  distress  is 
described,  not  as  "  rent,"  but  as  "  arrears  of  rent." 

It  must  further  be  observed  in  the  present  case,  that  at  the  end  of  the  ninety-nine 
years  the  reversioner  will  clearly  be  entitled  to  the  possession  of  the  land  ;  for  by  one  of 
the  express  provisions  of  section  3,  the  right  to  the  reversion  is  to  be  deemed  to  have 
first  accrued  when  the  estate  falls  into  possession,  unless,  which  is  not  the  case  here, 
some  third  person  shall  in  the  mean  time  have  got  into  wrongful  receipt  of  the  rents  ; 
this  being  in  certain  cases  treated  by  the  act  as  analogous  to  an  actual  disseisin.  As, 
therefore,  the  rights  of  the  reversioner,  which  are  to  be  enforced  [126]  when  the 
particular  estate  is  determined,  are  certainly  preserved,  it  seems  impossible  to  imagine 
that  those  rights  which  exist  as  incidents  to  the  reversion  during  the  subsistance  of 
that  particular  estate,  could  have  been  intended  to  be  extinguished.  The  reason 
why,  at  the  end  of  the  ninety-nine  yeais,  the  reversioner  will  be  entitled  to  recover 
the  land,  is,  that  during  that  term  the  party  in  possession  had  been  holding  under  the 
lease  in  question,  one  of  the  terms  of  which  is,  that  he  is  to  pay  the  rent  reserved. 
The  aigument  of  the  plaintiff  goes  to  this,  that,  though  the  tenant  is  most  undoubtedly 
holding  under  the  lease,  yet  that  lease  is  to  be  treated  as  if  all  that  concerns  the 
reservation  of  rent  were  struck  out,  and  all  the  other  provisions  remained.  The  land- 
lord will  be  bound  by  his  covenants  for  titles  (unless  made  conditional  on  payment  of 
rent  by  the  tenant) ;  he  will  also  l)e  bound  by  his  covenants,  if  such  there  are,  to 
build  or  repair,  or  furnish  materials  for  building  or  repairing,  and  by  all  collateral 
engagements.  The  tenant,  on  the  other  hand,  will  be  bound  by  his  covenants  as  to 
cultivation,  repairing,  and  the  like;  and  this  appears  to  us  altogether  inconsistent 
with  the  notion,  that  the  legislature  meant  to  bar  the  reversioner  of  his  right  to 
recover  the  rent  when  due.  A  strong  argument  in  favour  of  the  construction'which 
we  have  put  on  this  act  may  be  drawn  from  the  9th  section.  It  is  there  provided, 
that,  where  a  party  is  in  possession  of  land  under  a  lease,  on  which  a  yearlv  rent  not 
exceeding  20s.  is  reserved,  and  the  rent  shall  have  been  received  by  some  person 
wrongfully  claiming  the  reversion,  and  no  payment  of  rent  shall  have  been  afterwards 
made  to  the  person  rightfully  entitled;  there  the  right  to  distrain  for  rent,  or  after 
the  termniation  of  the  term  to  bring  an  action  to  recover  the  land,  shall  be  deemed  to 
have  first  accrued  when  the  rent  was  first  received  bv  the  wrongful  claimant,  and  no 
such  right  shall  be  deemed  to  have  first  accrued  on  the  determination  of  the  term. 
It  was  strongly  argued  on  the  part  of  the  de-[127]fendant,  that  this  amounts  to  a 
virtual  recognition  by  the  legislature  of  the  accuracy  of  the  proposition  for  which  he 
contends,  namely,  that  where  there  is  no  receipt  of  rent  by  a  party  wrongfully  claim- 
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ing  the  reversion,  there  the  right  to  the  reversion,  and  to  the  rent  as  incident  to  it, 
remains  unafTected.  We  think  there  is  great  force  in  this  argument ;  and  its  weight 
may  be  much  increased  by  considering  what,  upon  the  plaintiff's  construction  of  the 
statute,  would  be  the  position  of  the  reversioner  if  no  rent  should  be  paid  for  twenty 
years,  and  after  that  time  a  wrongful  claim  should  be  set  up  by  some  party  not 
entitled.  Mere  non-payment  of  rent  will  certainly  not  bar  the  reversioner's  right  to 
recover  the  land  at  the  end  of  the  term.  When,  theiefore,  no  rent  has  been  paid  for 
twenty  years,  the  condition  of  the  reversioner,  according  to  the  plaintiff's  view  of  the 
law,  is,  that  he  has  no  possibility  of  obtaining  payment  of  any  further  rent ;  but  when 
the  tei'm  is  expii'ed  he  will  be  entitled  to  recover  the  land.  Suppose,  then,  that  in 
this  state  of  things  a  wrongful  claimant  should  succeed  in  getting  the  tenant  to  pay 
rent  to  him,  and  that  then,  after  twenty  years,  the  term  should  expire ;  it  is  clear 
that,  by  the  express  provision  of  the  9th  section,  the  right  of  the  reversioner  to  the 
land  would  be  barred  ;  so  that  by  the  act  of  a  party  wrongfully  obtaining  rent  to 
which  he  was  not  entitled,  and  which  act  the  reversioner  had,  according  to  the  plaintiff's 
argument,  no  possible  means  of  contesting,  the  revensioner  is  at  the  end  of  the  term 
deprived  of  what,  but  for  such  wrongful  act,  he  would  have  been  clearly  entitled  to, 
namely,  his  right  to  the  possession  of  the  land.  On  the  view  which  we  take  of  the 
law,  no  such  anomaly  exists ;  for  the  reversionei',  by  distraining  for  or  otherwise 
obtaining  his  rent,  within  twenty  years  after  the  first  wrongful  receipt  of  it  by  the 
adverse  claimant,  effectually  prevents  his  being,  by  the  wrongful  act  of  another, 
deprived  of  the  estate  at  the  expiration  of  the  term. 

[128]  It  is  not  unworthy  of  notice,  that  throughout  the  act  the  receipt  of  rent  is 
constantly  mentioned  in  a  mode  which  appears  as  if  studiously  designed  to  mark  that 
the  rent  contemplated  is  not  the  ordinary  rent  reserved  on  leases  for  years — not  that 
which  is  usually  spoken  of  as  the  rents  and  profits,  but  something  distinct  from  both. 
For  instance,  in  the  second  section  the  language  is — "  When  the  person  claiming  such 
land  or  rent  shall  have  been  in  possession  or  in  receipt  of  the  profits  of  such  land,  or 
in  receipt  of  such  rent ; "  and  the  same,  or  nearly  the  same,  mode  of  expression  is 
used  throughout  the  act.  This  is  certainly  not  the  ordinary  mode  of  speaking  of  a 
person  in  actual  possession  of  land,  or  in  receipt  of  the  rents  I'cserved  on  leases  for 
years.  We  do  not  rely  very  much  on  this  argument,  but  the  circumstance  is  worth 
adverting  to. 

It  was  pressed  on  the  part  of  the  plaintiff',  that  whatever  question  might  have  been 
raised  as  to  the  meaning  of  the  word  "rent,"  deducing  that  meaning  from  the  second 
and  subsequent  section  of  the  statute,  yet  that  it  was  not  competent  to  the  Court  to 
give  to  the  word  any  but  its  most  extended  meaning,  by  reason  of  the  express  enact- 
ment in  the  first  section — the  interpretation  clause.  But  we  do  not  feel  pressed  by 
that  argument,  inasmuch  as  that  clause  expressly  excludes  from  its  operation  all  cases 
in  whicii  the  context  requires  a  less  extended  signification. 

On  the  whole,  therefore,  we  are  of  opinion,  that  the  limitation  by  the  Snd  section 
of  the  statute  does  not  apply  to  the  present  case,  and  consequently  that  there  must  be 
judgment  foi'  the  defendant. 

Judgment  for  the  defendant. 

[129]  Barkkr,  Clerk,  v.  The  Tithe  Commissioners  for  England  and  Wales, 
AND  Wyrley  Birch,  Esq.  Exch.  of  Pleas.  ISTov.  17,  1841. — Where  a  claim  of 
a  modus  or  other  exemption  from  tithe  is  preferred  before  the  tithe  commissioners 
appointed  under  6  &  1  Will.  4,  c.  71,  who  decide  against  the  claim  set  up,  the 
party  is  not  precluded  from  setting  up  a  claim  to  a  different  modus  on  the  same 
lands,  unless  the  commis-sioners  have  made  their  final  award  under  the  act ;  even 
though  a  feigned  issue,  delivei'ed  under  the  46th  section,  be  pending  to  try  the 
validity  of  the  first  modus. 

[S.  C.  11  L.  J.  Ex.  243;  5  Jur.  1158.     Affirmed,  11  M.  &  W.  320.] 

Prohibition.  The  declaration  recited,  that  the  plaintiff,  before  and  at  the  time  of 
the  passing  of  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  and  from  thence 
hitherto,  was  and  still  is  patron  and  rector  of  the  parish  of  Shipdham  in  the  county 
of  Norfolk,  and  that  no  agreement  for  the  comnnitation  of  tithes  within  the  limits  of 
the  parish  had  been  before  made ;  that  the  Tithe  Commissioneis  afterwards,  and  after 
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the  1st  of  October,  183t<,  to  wit,  on  the  1st  of  May,  1839,  did  proceed  in  the  manner 
in  tlie  act  mentioned,  and  under  the  powers  thereby  given,  by  a  certain  assistant 
commissioner  in  that  behalf  duly  appointed,  to  wit,  John  Mee  Mathew,  Esq.,  to  asceitain 
and  award  the  total  sum  to  be  paid  by  way  of  rent-charge,  instead  of  the  tithes  of  the 
said  parish  ;  that  the  plaintif}',  as  such  rector,  claimed  to  be  entitled  to  all  the  tithes 
arisin"  in,  upon,  and  out  of  all  and  singular  the  lands  situate  within  the  bounds  of  the 
said  piirish,  except  certain  allotments  before  then  made  to  the  trustees  of  the  poor  of 
the  parish,  under  a  certain  act,  47  Geo.  3,  for  inclosing  lands  in  the  said  parish.  It 
then  recited,  that  the  defendant  Wyrley  Birch  was  the  lessee  of  certain  lands  in  the 
said  parish,  and  being  such  lessee,  he  the  said  W.  B.  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  made  and  preferred  a  claim  in  writing  before  the  assistant 
commissioner  (setting  it  out),  that  there  was  payable  by  the  occupiers  of  the  said  lands 
called  Shipdham  Park,  for  the  time  being,  to  the  rector  of  the  said  parish  for  the  time 
bein",  at  Lammasday  in  every  year,  or  as  soon  afterwards  as  demanded,  the  yearly 
sum  of  6s.  8d.  as  a  modus,  in  lieu  of  all  tithes,  as  well  great  as  small,  yeai'ly  arising 
&c.  in  and  upon  the  said  lands ;  that  the  plaintiff  then  disputed  the  .said  claim  of  the 
said  Wyrley  Birch,  and  thereby  there  then  was  a  [130]  question  as  to  the  existence 
of  the  said"  alleged  modus,  whereby  the  making  of  the  award  by  the  said  J.  M.  W., 
as  such  assistant  commissioner,  was  then  hindered  ;  whereupon  he  the  assistant  com- 
missioner appointed  a  day  to  hear  and  deteimine  the  said  claim,  and  did  hear  and 
determine  the  said  question  by  a  certain  instrument  in  writing,  (which  was  set  out), 
and  thereby  awarded  and  determined  that  the  modus  had  not  been  sufficiently 
established,"  and  could  not  be  sustained,  and  that  the  plaintiff  and  his  successors  for 
the  time  being,  rectors  of  Shipdham,  is  and  are  entitled  to  all  niannei'  of  tithes,  as 
well  great  as  small,  arising  &c.  in,  upon,  and  out  of  the  said  lands  called  Shipdham 
Park  ;  which  decision  was  in  due  manner,  according  to  the  said  statute,  notified  to 
the  plaintiff  and  the  said  Wyrley  Birch.  The  plaintiff  then  averred,  that  the  yearly 
value  of  the  payment  to  be  made  by  the  said  Wyrley  Birch,  as  and  for  the  tithes  of 
the  said  several  lands  in  respect  of  which  the  said  modus  was  so  claimed  by  the  said 
W.  B.  as  thereinbefore  mentioned,  exceeded  the  sum  of  £20 ;  and  that  the  said  W.  B. 
being  dissatisfied  with  the  said  decision,  did  afterwards,  and  within  three  calendar 
months  after  it  had  been  notified,  cause  an  action  on  promises  to  be  brought  in  the 
Court  of  Exchequer,  in  which  the  said  W.  B.  was  the  plaintiff  and  the  now  plaintiff 
defendant,  and  did  afterwards,  to  wit,  on  &c.,  deliver  to  the  now  plaintiff  a  feigned 
issue  in  the  said  action,  whereby  the  said  disputed  right  might  be  tried  ;  that  the 
now  plaintiff  caused  an  appearance  to  be  entered,  and  the  feigneil  issue  was  afterwards, 
pursuant  to  the  provisions  of  the  said  statute,  in  due  manner  settled  hy  the  Kight  Hon. 
T.  Erskine,  one  &c.,  in  which  said  feigned  issue  the  question  to  be  tried  was  [setting 
it  out  verbatim]  whether  there  was  a  modus  of  6s.  8d.  payable  in  respect  of  the  said 
lands,  iV:c.  That  afterwards,  at  the  Assizes  held  for  the  county  of  Norfolk,  on  the 
3rd  of  April,  1841,  it  was  ordered  by  the  Right  Hon.  Sir  N.  C.  Tindal,  Knt.,  C.  J., 
&c.  that  the  time  for  the  trial  of  the  issue  should  be  extended  [131]  to  the  then  next 
Assizes,  upon  payment  of  all  costs  by  the  said  Wyrley  Birch,  to  be  taxed  by  the 
Master ;  that  the  said  order  was  still  in  full  force,  and  that  the  time  therein  appointed 
for  the  trial  of  the  issue  is  not  yet  elapsed,  and  that  the  said  action  is  still  pending 
and  undetermined,  of  all  which  premises  the  defendants  had  notice.  The  declaration 
then  alleged,  that  whilst  the  said  action  was  so  pending,  to  wit,  on  the  10th  of  February, 
1841,  the  said  Wyrley  Birch  caused  a  memorial  to  be-  presented  to  the  said  Tithe 
Commissioners,  praying  that  they  would  receive  from  him  a  new  claim,  and  appoint 
a  time  and  place  for  hearing  and  determining  the  question  as  to  the  existence  of  the 
modus  therein  alleged  to  be  due  and  payable  :  that  he  the  plaintiff  caused  a  memorial 
to  be  presented  to  the  said  tithe  commissioners,  in  which  he  insisted  that  the  said 
Wyrley  Birch  was  not  entitled,  on  the  merits,  to  prefer  any  new  or  further  claim, 
and  denied  that  the  said  Tithe  Commissioners  had  any  power  or  authority  to  grant 
the  prayer  of  the  said  Wyrley  Birch,  and  prayed  them  not  to  receive  any  new  or  other 
claim  in  respect  of  any  other  alleged  modus :"  that  the  said  Tithe  Commissioners  did 
afterwai-ds,  on  the  10th  of  March  in  the  year  last  aforesaid,  take  the  said  memorial  of 
the  said  W.  B.  into  their  consideration,  and  did  by  a  certain  order  in  writing,  bearing 
date  &c.,  decide  that  the  said  W.  B.  should  be  permitted  to  raise  the  question  of  a 
different  modus  on  certain  conditions;  and  that  although  he,  the  plaintitt',  had  always 
objected  that  they  had  not  power  to  receive  or  entertain  any  such  new  or  further  claim, 
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and  the  said  issue  was  still  pending,  yet  the  said  defendant  W.  B.  did  afterwards,  to 
wit,  on  &c.  present,  and  the  commissioners  received  from  him,  a  certain  other  claim 
in  writing,  [which  was  set  out,  and  was  a  claim  of  exemption  from  tithe  for  a  portion 
of  the  lands  in  question,  in  consideration  of  a  modus  of  6s.  ;  and  in  respect  of  the 
residue,  claiming  an  exemption  from  tithe  .dtogether,  under  the  provisions  of  the 
Inclosure  Act].  It  then  alleged,  [132]  that  the  lands  and  allotments  in  the  last- 
mentioned  claim  and  those  in  the  tirst-mcntioned  claim  were  the  same,  and  that  he, 
the  plaintiff,  objected  before  the  commissioners  that  they  had  no  power  to  receive  the 
last-mentioned  claim  ;  yet  the  said  Tithe  Commissioners  caused  a  certain  notice  [which 
was  set  out]  to  be  issued  and  sent  to  the  said  now  plaintiff,  appointing  the  18th  of  May, 
1841,  for  hearing  the  said  claim  for  a  modus  of  6s.,  which  time  was,  by  an  order  of  the 
14th  of  May,  postponed  to  the  1 1th  of  June  in  the  same  year  :  and  so  the  now  plaintiff 
says,  that  the  said  Tithe  Commissioners  have  proceeded  and  are  proceeding  in  the  said 
last-mentioned  claim,  &c.,  wherefore  the  now  plaintifl'  prays  that  a  writ  of  our  said 
Lady  the  Queen  of  prohibition,  from  the  Court  of  our  said  Lady  the  Queen  before 
the  Barons  &c  ,  do  issue  to  the  said  Tithe  Commissioners  and  to  the  said  Wyi'ley 
Birch,  that  they  do  not  proceed  further  in  the  hearing  or  determining  of  the  said 
last-mentioned  claim. 

Demurrer  by  the  Tithe  Commissioners,  assigning  for  causes,  that  it  does  not  appear 
by  the  declaration  that  the  Tithe  Commissioners  have  not  jurisdiction  over  the  matters 
in  the  declaration  mentioned,  or  that  they  will  improperly  exercise  such  jurisdiction, 
or  that  they  have  improperly  or  at  all  exercised  their  jurisdiction  as  to  the  said  matters, 
or  that  the  said  instrument  signed  by  the  said  J.  M.  Mathew,  and  therein  set  out,  had 
been  confirmed  under  the  hands  and  seals  of  the  commissioners,  or  that  the  fact  of  such 
confirmation  had  been  published  in  the  parish  of  Shipdham  by  the  said  commissioners, 
or  that  it  had  any  effect  or  validity,  or  was  in  any  way  binding  on  the  persons  interested 
in  the  said  lands  and  tithes,  nor  does  it  appear  that  the  said  matters  have  by  any  means 
been  removed  or  taken  out  of  their  jurisdiction. 

The  defendant  Birch  also  demurred,  assigning  similar  causes. 

Joinders  in  demurrer. 

[133]  The  following  were  the  points  marked  for  argument  on  behalf  of  the  Tithe 
Commissioners: — That  they  are  not  precluded,  by  the  matters  alleged  in  the  declara- 
tion, from  hearing  evidence  of  another  modus  in  lieu  of  the  tithes  of  the  land  in 
question.  That  none  of  those  matters  made  it  obligatory  on  them  to  confirm  their 
assistant  commissioner's  finding  mentioned  in  the  declaration.  That  until  they  have 
confirmed  and  published  it  as  their  award,  they  have  the  power,  subject  to  the  control 
of  the  Court  of  Queen's  Bench,  of  receiving  all  evidence  necessary  for  their  information, 
befoi'e  giving  a  decision  which  is  to  be  final  and  irreversible  And  all  or  any  of  the 
other  grounds  metitioned  in  the  demurrer  will  be  relied  upon. 

The  Solicitor-General,  for  the  Tithe  Commissioners.  The  principal  question  in 
this  case  is,  whether,  the  assistant  commissioner  having  decided  that  the  claim  to  a 
modus  of  6s.  8d.  was  not  well  established,  and  could  not  be  sustained,  it  is  not  open 
to  the  commis.sioners  to  inquire  whether  there  was  a  valid  claim  to  a  modus  of  6s.,  or 
even  a  total  exemption  from  tithes,  in  respect  of  the  lands  in  question,  they  not  having 
yet  made  their  award,  or  had,  as  they  think,  the  means  of  proceeding  to  do  so  without 
investigating  the  validity  of  this  claim.  The  commissioners  contend  that  they  are 
bound  to  investigate  any  claim  bona  fide  made  pursuant  to  the  provisions  of  the  act. 

The  commissioners  are  first  directed,  by  the  36th  section  of  the  act  6  &  7  Will.  4, 
c.  71,  to  ascertain  and  awai'd  the  total  sum  to  be  paid  by  way  of  rent-charge,  instead 
of  the  tithes  of  every  parish  in  England  and  Wales,  in  which  no  agreement  binding 
upon  the  whole  parish  shall  have  been  made  and  confirmed  in  the  manner  pointed 
out  by  the  previous  sections.  And  the  .'37th  section  provides,  that  in  every  case  in 
which  the  commissioners  shall  intend  making  an  award,  notice  thereof  shall  be  given 
in  such  manner  as  to  them  shall  seem  fit;  and  after  the  expiration  of  twenty-one  days 
after  such  notice  shall  have  beeu  given,  the  commis-[134]-sioners  or  assistant  commis- 
sioner shall  proceed  to  ascertain  the  clear  average  value  of  the  tithes  of  the  parish. 
Then  the  44th  section  enacts,  "  that  if  any  modus  or  composition  real  or  prescriptive, 
or  customary  payment,  shall  be  payable  instead  of  the  tithes  of  any  of  the  lands  or 
produce  thereof  in  the  said  parish,  the  commissioners  or  assistant  commissioner  shall, 
in  such  case,  estimate  the  amount  of  such  modus,  composition,  or  payment  as  the  value 
of  the  tithes  payable  in  respect  of  such   lands  or  pioduce  respectively,  and  shall  add 
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the  amount  thereof  to  the  value  of  the  other  tithes  of  the  parish  ascertained  as  afore- 
said ;  and  shall  also  make  due  allowance  for  all  exemption  from  or  non-liability  to 
tithes  of  any  lands,  or  any  part  of  the  produce  of  such  lands." 

Then  comes  the  45tli  section,  which  is  important.  It  enacts,  "  that  if  any  suit 
shall  be  pending  touching  the  right  to  any  tithes,  or  if  there  shall  be  any  question  as 
to  the  existence  of  any  modus  or  composition  real,  or  piescriptive  or  customary  pay- 
ment, or  any  claim  of  exemption  from  or  nonliability  under  any  circumstances  to  the 
payment  of  any  tithes  in  respect  of  any  lands  or  any  kind  of  produce,  or  touching 
the  situation  or  boundary  of  any  lands,  or  if  any  difference  shall  arise  whereby  the 
making  of  any  such  award  by  the  commissioners  or  assistant  commissioner  shall  be 
hindered,  it  shall  be  lawful  for  the  commissioners  or  assistant  commissioner  to  appoint 
a  time  and  place,  in  or  near  the  parish,  for  hearing  and  determining  the  same  ;  and 
the  decision  of  the  commissioners  and  assistant  commissioner  shall  be  final  and  conclu- 
sive on  ail  persons,  subject  to  the  provisions  hereinafter  contained."  Here  a  difference 
has  arisen  whereby  the  making  of  an  award  by  the  commissioner's  is  hindered,  and 
therefore  it  was  their  duty  to  appoint  a  time  and  place  to  hear  and  determine  that 
difference.  There  is  nothing  in  that  section  to  prevent  a  party,  having  put  forward 
a  claim  to  a  particular  modus  which  turns  out  to  be  incorrectly  stated,  from  afterwards 
setting  up  another  ;  or  to  shew  that  the  [135]  commissioners  are  to  bind  him  to  that 
original  claim.  If  a  party  is  dissatisKed  with  the  decision  of  the  commissioners  or 
assistant  commissioner,  he  may,  by  the  46th  section,  appeal,  by  bringing  an  action 
and  trying  the  matter  upon  a  feigned  issue,  or  if  there  is  no  dispute  about  the  facts, 
the  commissioners  or  assistant  commissioner  are  empowered  to  state,  at  the  request 
of  the  parties  dissatisfied,  a  special  case  for  the  opinion  of  a  court  of  law  ;  and  the 
clause  concludes  with  a  proviso,  that  after  such  verdict  given  and  not  set  aside  by  the 
Court,  or  after  such  decision  of  the  Court,  the  said  commissioners  or  assistant  commis- 
sioner shall  be  Ijound  by  such  verdict  or  decision  ;  and  the  costs  of  every  such  action, 
or  of  stating  such  case  and  obtaining  a  decision  thereon,  shall  be  in  the  discretion  of 
the  Court  in  or  by  which  the  same  shall  be  decided,  &c. 

Theie  is  nothing  in  the  45th  section  respecting  an  award  to  be  made  by  the 
assistant  commissioner,  but  if  there  be  a  matter  of  difference  he  is  to  decide  it ;  the 
party  however  is  at  liberty  to  attack  his  decision  before  any  of  the  courts  of  law  in 
Westminster  Hall.  It  is  not  like  the  case  of  an  arbitrator,  who  is  finally  to  award 
upon  every  matter  in  difference  between  the  parties. 

The  50th  section  provides,  that  as  soon  as  all  such  suits  and  differences  shall  have 
been  decided,  or,  if  none,  then  as  soon  as  the  commissioners  or  assistant  commissioner 
shall  have  ascertained  the  total  value  of  all  the  tithes  of  the  parish,  the  commissioners 
or  assistant  commissioner  shall  frame  the  draft  of  an  award,  declaring  that  the  sum 
ascertained  shall  be  the  amount  of  the  rent-charge  to  be  paid  in  respect  of  the  tithes 
of  the  parish.  And  the  51st  enacts,  that  as  soon  as  the  said  draft  shall  have  been 
made  by  the  commissioners  or  assistant  commissioner,  they  or  he  shall  deposit  a  copy 
of  the  same,  and  of  any  special  report  thereunto  annexed,  at  some  convenient  place 
■within  the  parish,  for  the  inspection  of  all  persons  interested  in  [136]  the  lands  or 
tithes,  and  shall  forthwith  give  notice  where  the  said  copy  may  be  inspected  ;  and 
shall  also  in  such  notice  appoint  some  convenient  place  and  time  for  holding  a  meeting 
to  hear  objections  to  such  intended  award  by  any  person  interested  therein  ;  and  the 
said  commissioners  &c.  at  such  meeting  shall  hear  and  determine  any  objection  which 
may  be  then  and  there  made  to  the  said  intended  award,  or  adjourn  the  fuither  hearing 
thereof,  if  they  or  he  shall  think  proper,  to  a  future  meeting;  and  may,  if  they  or  he 
shall  see  occasion,  diiect  any  further  valuation  of  the  lands  or  tithes  :  and  then  it 
provides,  that  when  the  commissioners  or  assistant  commissioner  shall  have  heard  and 
determined  all  such  objections,  they  shall  amend  the  draft  of  such  award  accordingly, 
if  they  shall  see  occasion.  Then  the  52nd  section  enacts,  that  as  soon  as  the  commis- 
sioners or  assistant  commissioner  shall  have  made  such  amendments  in  the  draft  of 
the  award,  they  shall  cause  the  same  to  be  fairly  written,  and  shall  sign  and  send  it  to 
the  office  of  the  commissioner.s,  and  the  commissioners  shall  satisfy  themselves  that 
all  the  proceedings  incident  to  the  making  of  such  award  have  been  duly  performed ; 
and  if  they  shall  think  the  award  ought  to  be  confirmed,  shall  confirm  the  same  under 
their  hands  and  seal,  and  shall  add  to  the  award  the  date  of  such  confirmation, 
and  shall  publish  the  fact  of  such  confirmation,  and  the  date  thereof,  in  the  parish, 
in  such  manner  as  to  them  shall  seem  fit ;  and  every  such  confirmed  award  shall  be 
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binding  on  all  persons  interested  in  the  said  lands  or  tithes.  The  decision  in  this 
case,  therefore,  of  the  assistant  commissioner,  was  not  an  award,  but  merely  a  decision 
incidental  to  the  inquiry  upon  the  matter  submitted  to  him,  viz.  whether  there  was 
a  modus  of  6s.  8d.  upon  this  farm  ;  and  he  has  decided  that  there  was  not.  That  was  a 
decision  upon  that  question,  but  nothing  else,  and  it  was  upon  that  question  only  that  such 
decision  was  binding.  There  is  nothing  in  the  act  to  prevent  Mr.  Birch  from  setting  up 
[137]  any  other  claim  before  the  commissioners.  [Lord  Abinger,  C.  B.  If  a  bill  wei'e 
filed  for  the  tithes  in  kind,  and  the  party  set  np  a  modus  of  6s.  8d.,  and  the  decree  of 
the  Court  of  Equity  was  against  that  particular  modus,  that  would  not  be  a  bar  to 
the  pai'ty  subsequently  setting  up  a  modus  of  6s.]  The  decision  of  the  commissionei's 
or  assistant  commissioner  is  to  be  final  and  conclusive  upon  the  matter  in  difference 
before  them,  but  upon  that  only.  If  any  other  difference  afterwards  arises  which 
shall  hinder  the  making  of  the  award,  the  commissioners  are  to  examine  the  documents 
touching  the  claim,  and  to  appoint  a  time  for  hearing  and  determining  it.  If  a  bona 
fide  claim  is  made,  and  a  real  mattei'  in  difference  arises,  there  is  nothing  in  the  act 
to  prevent  their  adjudicating  upon  it  at  any  time  before  they  make  their  final  award. 

So  also  with  respect  to  the  apportionment.  The  commissioners  having  found 
what  the  value  of  the  tithes  payable  in  any  particular  paiish  is,  it  is  then  to  be 
apportioned  upon  the  lands  of  the  parish,  but  that  apportionment  is  not  to  take  place 
until  after  the  commissioners  have  confirmed  the  award.  The  53rd  section  enacts, 
that  as  soon  as  the  commissioners  shall  have  confirmed  any  such  award,  the  com- 
missioners or  some  assistant  commissioner  shall  call  a  parochial  meeting  of  the  owners 
of  land,  subject  to  tithes  in  the  said  parish,  for  the  purpose  of  choosing  valuers  to 
apportion  the  amount  so  awarded  among  the  lands  of  the  parish.  And  by  the  54th 
section,  if  upon  the  expiration  of  six  calendar  months  after  the  day  of  the  date  of  the 
confirmation  of  any  agreement  or  award  no  valuer  of  valuers  shall  have  been  appointed, 
or  the  apportionment  by  such  valuers  or  valuer  shall  not  have  been  made  and  sent 
to  the  office  of  the  commissioners  as  thereinafter  provided,  it  shall  be  lawful  for  the 
commissioners  or  some  assistant  commissioner  to  appoition  the  rent-charge  previously 
agreed  or  awarded  to  be  paid,  among  the  lands  of  the  said  parish,  having  regard  to 
the  average  titheable  [138]  produce  and  productive  quality  of  the  said  lands,  according 
to  the  discretion  and  judgment  of  the  commissioners  or  assistant  commissioner,  but 
subject  to  the  provisions  thereinafter  contained,  and  so  that  the  several  lands  may 
have  the  full  benefit  in  each  case  of  every  modus,  composition  real,  piescriptive  and 
customary  payment,  and  of  ever}^  exemption  from  or  non-liability  to  tithes  relating 
to  the  said  lands  respectively,  and  having  regard  to  the  several  tithes  to  which  the 
said  lands  are  severally  liable.  So  that  the  intention  of  the  legislature  is,  that  the 
amount  of  the  rent-charge  payable  by  the  whole  parish  shall  depend  upon  whether 
the  lands  are  or  are  not  covered  by  a  modus  or  composition  ;  and  then,  in  apportioning 
the  rent-charge,  to  make  up  the  gross  amount,  among  the  lands  of  the  several  tithe- 
payers,  they  are  to  pay  the  rent-charge  so  assessed  only  in  respect  of  land  liable  to 
pay  tithe  in  kind. 

The  55th  section  points  out  the  form  of  the  apportionment ;  the  59th  provides 
that,  for  the  purpose  of  making  any  such  apportionment,  as  well  as  for  the  purpose 
of  making  any  award,  the  commissioners  and  assistant  commissioner  may  employ 
land  surveyors  and  tithe  valuers ;  and  the  60th  provides,  that  the  draft  of  the 
apportionment  shall  be  signed  by  the  person  making  it,  and  sent  to  the  commissioners. 
Then  the  61st  enacts,  that  as  soon  as  such  draft  shall  have  been  sent  to  the  commis- 
sioners, they  shall  cause  a  copy  of  it  to  be  depo.sited  at  some  convenient  place  in  the 
parish  for  the  inspection  of  persons  interested  in  the  lands  or  tithes,  and  shall  give 
notice  where  the  said  copy  may  be  inspected,  and  also  in  such  notice  appoint  some 
convenient  place  and  time  for  holding  a  meeting  to  hear  objections  to  the  intended 
apportionment  by  any  person  interested  therein,  and  the  commissioners  or  assistant 
commissioner  at  such  meetings  shall  hear  and  determine  any  objections  which  may  be 
made,  or  adjourn  the  further  hearing  to  a  future  meeting,  and  may  direct  a 
fur-[139]-ther  valuation,  &c.  ;  and  when  the  said  commissioners  or  assistant  commis- 
sioner shall  have  heard  and  determined  all  such  objections,  they  are  required  to  cause 
such  apportionment  to  be  amended,  if  they  shall  see  occasion.  Then,  by  section  63, 
after  such  proceedings  shall  have  been  had,  and  all  such  objections  shall  have  been 
finally  disposed  of,  the  commissioners  or  assistant  commissioner  shall  cause  the  instru- 
ment of  apportionment  to  be  engrossed  on  parchment,  and  shall  annex  the  map  or 
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1)1.111  tlieremito  belonging  to  the  engrosser]  instrument  of  apportionment,  and  shall 
sign  the  instrument  and  map,  and  shall  send  both  to  the  office  of  the  commissioners, 
and  if  the  commissioners  shall  approve  the  apportionment,  they  shall  confirm  the 
instrument  of  apportionment  under  their  hands  and  seal,  and  shall  add  thereunto  the 
(late  of  such  confirmation.  Then  the  (iGth  section  enacts, — "that  no  confirmed  agree- 
ment, award,  or  apportioiunent,  shall  he  impeached  after  the  confii'mation  thereof,  by 
reason  of  any  mistake  or  infoi'iiiality  therein,  or  in  any  proceeding  relating  thereunto." 
Therefore,  in  the  first  place,  previous  to  the  making  of  the  award  by  which  a  rent- 
charge  is  to  be  fixed  upon  the  yjarish  generally,  the  commissioners  have  full  power  to 
decide  upon  any  bona  fide  claim  brought  before  them,  and  to  inquire  into  any  bona 
fide  difi'erenee  relating  to  that  claim  ;  and  they  are  to  satisfy  themselves  what  the 
Sinn  really  is  that  is  to  be  paid  by  the  parish  before  they  make  their  award,  which 
is  to  lie  binding  upon  all  persons  whatever.  There  are  two  clauses,  the  73rd  and  74th, 
which  give  power  to  the  commissioners  to  direct  the  costs  of  proceedings  before  them 
in  relation  to  any  matter  in  difference  to  be  paid  in  any  proportion  they  shall  think 
re.'isonable  ;  so  that  it  is  not  likely  that  any  person  would  bring  forward  a  claim 
vexatiously  or  for  the  purpose  of  annoyance. 

Such  being  the  provisions  and  such  the  manifest  intent  of  the  act  of  Parliament, 
the  Court  will  not  interfere  by  prohibition.  The  act  having  imposed  upon  the  Tithe 
Commis-[140]-sioners  the  duty  of  making  this  award  and  apportionment,  they  were 
proceeding  in  the  liest  way  they  could  for  the  purpose  of  satisfying  themselves  how 
the  award  ought  justly  to  be  made,  and  there  is  nothing  in  the  act  to  preclude  them 
from  taking  the  steps  they  have  taken  to  satisfy  themselves  of  the  justice  of  this  claim. 

There  is  another  point  raised  upon  the  pleadings,  with  respect  to  the  pendency  of 
the  feigned  issue,  which  was  set  down  for  trial  at  the  Spring  Assizes,  then  ordered  to 
stand  over  to  the  Summer  Assizes,  but  was  not  then  tried,  and  is  still  undetermined. 
By  section  46,  the  parties  are  bound  to  try  within  a  limited  time,  unless  the  Court 
or  a  Judge  shall  extend  the  time  for  going  to  trial ;  and  the  learned  Judge  having 
made  an  order  that  this  issue  should  stand  over  till  the  Summer  Assizes,  unless 
another  order  be  made  that  it  shall  be  continued,  it  cannot  be  proceeded  with,  the  time 
having  gone  by  in  which  the  plaintiff"  was  allowed  to  try  it.  But  the  Court  may 
impose  a  condition  that  the  issue  should  not  be  any  further  proceeded  with.  That 
issue,  however,  does  not  relate  to  this  question  but  to  another,  namel}',  whether  a 
modus  of  6s.  8d.  is  payable  in  lieu  of  tithes.  The  question  here  is,  whether  a  modus 
of  6s.  is  payable,  which  is  a  diH'erent  question  from  that  which  the  assistant  commis- 
sioner has  decided  upon ;  that  is  a  matter  within  the  jurisdiction  of  the  Tithe 
Commi-ssioners,  and  it  is  their  duty  to  hear  and  investigate  that  claim  befoi'e  making 
their  final  award. 

Kelly  appeared  in  support  of  the  demuri-er  by  the  defendant  Wyrley  Birch. 

The  Attoiney-Geneial,  contra.  The  writ  of  prohibition  ought  to  issue.  There 
are,  under  this  act  of  Parliament,  several  matters  which  are  to  be  disposed  of  as 
prelimiiiaiies,  which  when  disposed  of  ai'e  final.  The  question  of  modus  or  no  modus 
is  one  of  them  ;  and  the  commissioners  having  [141]  decided  this  question,  they  are 
as  much  bound  by  it  as  if  they  had  made  their  final  awai'd.  But  even  if  they  could 
have  such  power  under  the  act  as  is  contended  for  on  the  other  side,  they  cannot 
exercise  it  pending  another  claim  not  yet  disposed  of.  By  the  44th  section  of  the  act 
it  is  provided,  "thai  if  it  shall  appear  to  the  commissioners  or  assistant  commissioner, 
that  any  question  concerning  any  modus  or  composition  real  &c.,  relating  to  the  lands 
in  question  shall  have  been  decided  by  competent  authority  before  the  making  of  the 
said  award,  the  commissioners  or  assistant  commissioner  shall  act  on  the  principle 
established  by  such  decision,  and  shall  make  theii'  award  as  if  such  decision  had  been 
made  at  the  beginning  of  the  said  period  of  seven  years"  mentioned  in  the  act.  Now 
suppose  theie  had  been  a  suit  by  the  plaintift'  for  tithes  in  kind,  and  the  defendant 
Birch  had  set  up  a  modus  of  6s.  M.,  and  there  had  been  an  issue  thereon,  and  sub- 
sequently a  decree  by  a  Court  of  Equity  that  the  rector  was  entitled  to  the  tithes 
in  kind,  and  that  that  decree  had  been  made  at  the  beginning  of  the  seven  years 
mentioned  in  the  act ;  would  not  the  commissioners  be  bound  to  act  upon  the  principle 
of  such  decision?  [Lord  Abinger,  C.  B.  When  the  decision  of  a  Court  of  Equity 
overrules  a  specific  modus,  it  necessarily  involves  a  decree  for  the  party  to  account 
for  the  tithes  in  kind  ;  but  it  is  not  a  final  decree  that  tithes  in  kind  are  due  ;  it  is 
only  a  decree  that  prevents  that  particular  modus  being  set  up  ;  it  does  not  prevent 
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a  party  from  setting  up  another  modus.]  The  commissioners  are  to  .act  upon  the 
principle  established  by  the  decision  made  by  a  court  of  competent  authority.  [Lortl 
Abinger,  C.  B.  And  if  the  decision  is  in  favoui'  of  the  modus,  they  are  bound  by  it, 
because  that  would  be  conclusive  against  the  claim  for  tithes  in  kind  ;  but  if  the 
decision  is  against  the  modus,  another  might  be  set  up.]  It  would  depend  upon  the 
form  of  the  decree,  whether  it  would  bind  the  right.  [He  cited  Bacon's  Abr.,  Tit. 
"Suits  in  Equity  for  Tithes,"  vol.  8,  p.  83,  [142]  7lh  edit]  If  a  defendant  sets  up 
a  particular  modus,  and  an  issue  is  directed,  which  is  found  against  him,  and  a  decree 
is  made,  whether  that  binds  the  right  permanently  or  not  in  equity,  it  would  bind  the 
right  for  the  purpose  of  this  clause,  which  says  "  they  shall  act  upon  the  principle  of 
that  decision."  [Lord  Abinger,  C.  B.  That  is,  that  they  shall  act  as  if  there  were  no 
such  modus  as  the  particular  modus  decided  against.  It  does  not  say  that  another 
modus  might  not  be  established.]  The  object  was  to  put  an  end  to  litigation  upon 
these  subjects.  Then  the  -ISth  section  provides,  that  if  any  suit  shall  be  pending 
touching  the  right  to  any  tithes,  or  if  there  be  any  question  as  to  the  existence  of  any 
modus  &c.,  or  if  any  ditl'erence  shall  arise  whereby  the  making  of  any  award  shall  be 
hindered,  it  shall  be  lawful  for  the  commissioners  or  assistant  commissioner  to  appoint 
a  time  and  place  for  hearing  and  determining  the  same,  and  the  decision  of  the  com- 
missioners or  assistant  commissioner  shall  be  final  and  conclusive,  "  subject  to  the 
provisions  hereinafter  contained."  It  is  manifest  that  those  provisions  are,  an  appeal 
to  a  jury  by  an  issue  or  an  appeal  to  the  Court  by  a  case,  which  are  mentioned  in  the 
following  section.  The  first  is  the  appeal  by  an  issue  at  law.  Now,  it  is  said  that 
this  issue  has  been  dropped  ;  but  that  is  not  so,  for  although  the  parties  are  bound  to 
proceed  within  a  certain  time,  yet  if  the  Judge  finds  it  impossible  to  try  it,  he  may 
postpone  it  to  .some  future  time.  The  other  branch  of  the  appeal  is  taking  the  opinion 
of  a  court  of  law  upon  a  case  ;  and  there  is  a  provision  that  the  proceedings  are  not 
to  abate  by  the  death  of  the  parties,  but  may  still  be  carried  on.  On  the  construction 
of  the  .50th  &  51st  sections,  it  is  insisted  on  the  other  side,  that  up  to  the  time  that 
the  award  is  made,  and  certainly  on  the  occasions  where  the  commissioners  meet  to 
hear  objections,  a  party  having  previously  set  up  one  modus  might  still  come  forward 
and  .set  up  a  difterent  one  :  but  that  is  not  so.  That  is  an  objection  which  the  legis- 
lature did  not  intend  should  [143]  be  then  raised.  It  is  clear  upon  the  construction 
of  those  sections,  tliat  it  would  not  be  competent  to  a  party  then  for  the  first  time  to 
claim  an  exemption  from  tithes.  He  cannot  then  di.spute  the  basis  and  the  principle 
of  the  award  ;  all  he  can  then  bring  under  the  review  of  the  commissioners  are  the 
details  or  matters  of  arrangement  as  to  value.  He  could  not  then  for  the  first  time 
object  to  the  award  because,  since  the  former  meetings  under  the  act,  he  had  dis- 
covered that  he  could  set  up  a  modus  with  every  prospect  of  success.  The  commis- 
sioners, under  the  61st  section,  have  power  to  make  a  fresh  valuation  if  they  think 
fit ;  but  they  have  no  power  under  that  section  to  grant  an  issue  or  to  direct  a  case 
for  the  opinion  of  the  Court.  All  those  poweis  are  gone.  If  a  person  has  not  set  up 
a  modus  before,  it  is  then  too  late.  If  a  party  had  a  doubtful  case,  he  should  set  it 
up  in  the  alternative,  and  not  set  up  first  one  modus,  without  suggesting  that  there 
was  any  other.  The  proceedings  mentioned  in  the  50th  &  51st  sections  are  not  to 
take  place  "until  all  such  suits  and  diff'erences  shall  have  been  decided."  As  soon  as 
all  those  suits  and  differences  shall  have  been  decided,  the  commissioners  are  to  make 
the  draft  of  the  award,  and  then  to  hear  the  objections.  It  is  clear,  thei'efore,  that 
the  objections  which  they  are  then  to  hear  are  objections  which  do  not  relate  to  those 
suits  or  diff'erences.  [Lord  Abinger,  C.  B.  In  this  case  they  have  not  made  any 
draft  of  an  award.]  Although  they  have  not  made  the  draft  of  an  award,  the  parties 
were  before  the  commissioners  for  the  purpo.se  of  stating  what  were  the  differences, 
and  what  were  the  questions  to  be  decided.  Any  questions  or  differences  which  are 
not  then  stated,  are  not  impediments  to  the  making  of  the  award,  within  the  meaning 
of  the  act,  and  it  is  too  late  afterwards  to  set  them  up.  The  45th  section,  when  it 
says  that  "it  shall  be  lawful  for  the  commissioners  to  heai-  and  determine  the  same," 
is  imperative,  those  words  being  applied  to  the  discharge  of  a  public  duty  ;  and  if  the 
Court  decide  that  they  may  enter-[144]-tain  another  claim  afterwards  set  up,  they 
will  be  compellable  by  mandamus  to  do  so ;  the  result  of  which  might  );e,  that  they 
might  go  on  ad  infinitum.  If  the  commissioneis  have  the  right  to  hear,  the  parties 
have  a  right  to  be  heard  ;  and  if  the  commissioners  had  refused  to  hear  Mr.  Birch,  he 
might  have  applied  to  the  Court  of  Queen's  Bench  to  compel  them.     But  that  cannot 
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be  the  intention  of  the  act ;  while,  on  the  other  hand,  it  cannot  be  in  the  option  of 
the  commissioners  whether  a  second  claim  such  as  this  shall  be  set  up  or  not.  [Rolfe,  B. 
The  jiarty  c.ui  have  no  interest  in  multiplying  suits  and  tiying  questions,  when  he 
will  h.ivc  to  pay  the  costs.]  Many  instances  have  occurred  where  that  has  been  done, 
wlu'u  a  party  may  have  taken  a  strong  view  of  the  merits  of  his  own  case.  There 
fould  lie  nohardship  in  calling  upon  a  person  who  disputes  the  title  to  tithes,  to  say 
in  the  first  instance  on  what  ground  he  makes  his  claim.  [Lord  Abingei',  C.  B.  It 
has  very  often  happened  that  persons  claiming  exemption  from  the  payment  of  tithes 
in  kind,  have  found  great  ditiiculty  in  so  shaping  the  pleadings  as  to  accommodate 
them  to  the  proof,  and  nothing  is  more  common  than  for  such  matters  to  go  thiough 
one  or  more  ordeals  of  litigation  before  the  real  and  precise  modus  is  pleaded.  The 
act  of  Parliament  has  substituted  a  new  tribunal  for  settling  these  questions,  and  has 
given  to  that  tribunal,  with  some  modification,  the  same  powers  as  the  Courts  had 
before.  It  is  not  to  be  presumed,  unless  there  are  strong  words  to  induce  us  to  come 
to  that  conclusion,  that  the  act  meant  to  preclude  a  party  from  litigating  a  bona  tide 
claim  liy  a  liar  of  this  sort.  If  the  act  had  intended  to  confine  the  party  to  the  claim 
stated  in  the  first  instance,  I  should  have  expected  to  find  words  expressive  of  that 
intention, — as  "  that  if  a  party  shall  make  a  claim  for  a  modus  in  a  particular  way,  he 
shall  not  be  allowed  to  make  it  in  any  other."]  The  words  used  in  the  commencement 
of  the  45th  section,  "  if  any  suit  shall  be  pending  touching  [145]  the  right  to  any 
tithes,"  mean  any  suit  pending  at  the  time  the  commissioners  enter  upon  the  investiga- 
tion, and  if  any  .suit  were  tirought  afterwards,  it  clearly  would  not  be  within  the 
clause,  because  the  suit  must  be  pending  in  order  that  the  commissioners  may  deal 
with  it.  It  excludes  future  suits  as  effectually  as  if  they  had  been  in  terms  e.xoluded. 
The  same  meaning  is  applicable  to  the  words  which  follow — "if  there  shall  be  any 
question  as  to  the  existence  of  any  modus."  There  was  no  question  as  to  the  existence 
of  a  6s.  modus,  and  the  commissioners  are  as  incompetent  to  entertain  that  question 
as  to  entertain  the  subject  of  a  new  suit:  both  rest  on  the  same  foundation.  If  the 
ease  was  doubtful  as  to  what  the  exact  modus  was,  which  the  parties  must  know, 
they  might  have  brought  any  number  of  moduses  before  the  commissioner,  so  as  to 
have  his  decision  upon  the  question,  subject  to  their  right  to  try  by  an  issue  at  law 
all  the  questions  that  might  be  necessary  :  but  when  the  party  has  finished  his  claim, 
and  has  stated  all  the  questions  which  he  alleges  to  exist,  and  has  obtained  the  i.ssue, 
he  cannot  afterwards  apply  to  the  commissioners  to  entertain  another  question,  in. 
order  that  another  issue  may  be  directed. 

But  in  this  case  there  is  a  suit  now  pending,  in  which  the  party  claims  a  modus  of 
6s.  8d. ;  and  before  that  suit  is  terminated,  even  assuming  that,  under  other  circum- 
stances, he  might  set  up  another  claim,  he  cannot  now  do  so.  That  question  must  be 
disposed  of  first.  It  is  said  that  other  suit  is  terminated,  but  there  is  nothing  on  this 
record  to  shew  that  it  is,  and  the  Court  cannot  know  anything  on  this  demurrer 
except  from  the  statement  on  the  record.  The  Court  would  not  allow  two  issues  to 
be  going  on  simultaneously  to  try  two  different  questions  of  modus,  both  of  which 
cannot  be  right.  Two  counts  on  different  claims  of  modus  might  be  put  upon  the 
same  record,  because  the  jury  could  not  find  both.  But  in  this  case,  until  [146]  one 
issue  is  terminated  or  abandoned,  the  parties  cannot  go  on  with  another.  If  anything 
has  occurred  to  make  it  desirable  to  alter  the  issue,  an  application  should  be  made  to 
the  Court  for  that  purpose. 

The  .Solicitor-General,  in  reply,  was  directed  to  confine  himself  to  the  question, 
whether  the  commissioners  could  entertain  a  new  claim  before  the  other  was  disposed 
of.  [Parke,  B.  There  is  nothing  in  the  act  which  says  that  the  commissioners  shall 
have  a  discretion,— they  must  either  receive  one  claim  and  dispose  of  it,  or  every 
claim  that  is  made.]  There  is  a  power  in  that  as  in  other  courts,  to  say  when  they 
will  investigate  the  matter.  There  is  nothing  in  the  act  to  prevent  the  commissioners 
from  saying  that  they  will  not  adjudicate  upon  a  second  claim  before  the  first  is 
determnied.  They  have  a  certain  discretion  over  the  proceedings,— they  are  by  the 
act  to  appoint  a  time  to  hear  and  determine  any  question  in  difference,— and  they 
may  so  direct  their  proceedings  that  one  claim  shall  not  clash  with  another.  It  is 
said  that  inconvenience  may  arise  from  having  a  number  of  diff'erent  issues  to  try  the 
different  moduses ;  but  that  is  not  likely  to  occur,  and  even  if  it  should,  that  cannot 
deprive  the  Court  of  jurisdiction.  The  pendency  of  a  suit  cannot  take  away  the 
jurisdiction  of  the  Court;  for  suppose  a  claim  is  made,  and  the  commissioners  decide 
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against  it,  then  another  claim  for  a  different  modus  is  made,  which  the  commissioners 
are  bound  to  receive,  and  after  that  the  party  appeals  against  the  first  decision  ;  that 
could  not  deprive  the  Court  of  jurisdiction  until  after  the  appeal  had  been  decided. 
The  Court  cannot  be  ousted  temporarily  of  its  jurisdiction.  If  it  could,  the  consequence 
v^fould  be,  that  the  Superior  Courts  might  issue  a  prohibition  to  deprive  the  Court 
below  of  its  jurisdiction  whilst  the  appeal  was  being  decided,  and  the  day  after  it  was 
terminated,  that  Court  might  go  on  as  it  did  before.  That  [147]  shews  that  there 
cannot  be  a  temporary  want  of  jurisdiction  arising  from  the  appeal.  But  in  this  case 
the  other  suit  is  at  an  end  by  efHuxion  of  time;  the  suit  terminates  at  the  end  of  the 
second  Assizes,  if  it  is  not  continued  by  a  judge's  order.  [Kolfe,  B.  Must  we  not 
proceed  as  if  this  case  were  argued  on  the  27th  of  May  last,  when  the  declaration  was 
filed?]  Not  in  a  case  of  prohibition.  The  Court  must  be  satisfied  that  the  inferior 
Court  is  exceeding  its  jurisdiction.  It  does  not  follow,  that  because  the  suit  was 
pending  when  the  declaration  was  filed,  it  is  pending  now.  The  inference  is  that  it  is 
not ;  because  by  the  provisions  of  the  act  it  could  not  be  kept  alive  except  by  the 
authority  of  a  judge. 

Lord  Abinger,  C.  B.  If  this  question  were  to  be  considered  on  the  mere  ordinray 
principles  of  justice  and  equity,  nobody,  I  apprehend,  could  doubt  that  a  man  who 
made  one  claim  which  turned  out  to  be  imperfect,  ought  not  to  be  precluded  from 
making  another  of  a  different  sort,  in  the  same  manner  as  he  might  have  done  before 
the  act.  There  is  no  doubt  that  a  man  might  formerly  have  set  up,  in  opposition  to 
a  claim  of  tithe  in  kind,  a  modus,  and  if  that  were  decreed  against  him,  he  might  set 
up  in  another  suit  another  modus.  From  my  own  experience,  I  know  there  is  often 
very  great  difficulty,  and  much  nicety  is  required  in  stating  a  modus  correctly. 
I  have  known  instances  where  there  has  been  litigation  for  above  a  hundred  years 
upon  the  subject  of  a  modus  in  a  particular  parish,  which  the  party  has  not  been  able 
to  set  out  in  such  a  manner  as  to  make  the  evidence  precisely  support  it,  until  very 
considerable  litigation  has  taken  place,  and  investigations  and  decisions  in  courts  of 
justice  have  been  repeatedly  had.  The  legislature  intended  to  put  an  end  to  all 
controversy  about  tithes,  by  providing  a  summaiy  and  conclusive  jurisdiction,  and  to 
give  to  that  jurisdiction  the  same  powers  to  decide  [148]  litigated  questions  which 
courts  of  law  had  before.  Would  not  one  suppose  that  they  would  make  some 
provision  that  a  party  should  not  be  barred  by  the  mere  form  of  a  claim  in  the  first 
instance,  when  he  had  a  substantial  claim  behind?  Would  it  not  be  reasonable  that 
the  commissioners  should  have  power  to  adjudicate  upon  a  bona  fide  claim,  if  the 
party  had  one  1  If  so,  we  ought  to  construe  the  act  of  Parliament  in  the  way  we 
should  suppose  it  was  intended  to  operate,  if  the  words  will  allow  it ;  if  the  words 
bind  us  to  do  an  act  of  injustice,  we  are  bound  by  those  words  ;  but  we  must  be 
fully  satisfied  there  are  such  words,  liefore  we  put  such  a  severe  construction  upon 
the  act. 

Now  what  are  the  words  of  the  clause  in  question  1 — "  That  if  any  suit  shall  be 
pending  touching  the  right  to  any  tithes,  or  if  there  shall  be  any  question  as  to  the 
existence  of  any  modus  or  composition  real,  or  prescriptive  or  customary  payment,  or 
any  claim  of  exemption  from,  or  non-liability,  under  any  circumstances,  to  the 
payment  of  any  tithes  in  respect  of  any  lands  or  any  kind  of  produce,  or  touching  the 
situation  or  boundary  of  any  lands,  or  if  any  difference  shall  arise  whereby  the  making 
of  any  such  award  by  the  commissioners  or  assistant  commissioners  shall  be  hindered, 
it  shall  be  lawful  for  the  commissioners  or  assistant  commissioner  to  appoint  a  time  and 
place  in  or  near  the  parish,  for  hearing  and  determining  the  same."  Now  suppose 
that  a  suit  was,  at  the  time  of  the  passing  of  the  act  of  Parliament,  depending,  in 
which  a  particular  modus  was  put  in  issue,  but  was  not  decided  ;  the  commissioners 
would,  by  this  clause,  have  precisely  the  same  power  to  determine  that  suit,  as  the 
Court  would  in  which  the  suit  was  instituted.  Then  if  they  take  the  determination  upon 
themselves,  and  decide  against  the  modus,  would  it  not  be  most  unjust  to  say  that 
the  party,  notwithstanding  that  determination,  should  not  have  the  same  power  before 
them  as  he  would  have  before  the  Court  of  Chancery  or  the  Court  of  Exchequer,  to  set 
up  another  modus ^  And  where  is  [149]  the  difference  between  the  two  cases?  In 
the  case  before  us,  we  may  say  the  suit  is  brought  before  the  commissioners,  and  that 
they  have  determined  it  ;  and  we  look  no  further  than  that.  The  same  party  says, 
I  now  claim  another  modus: — may  that  not  come  under  these  words — "  If  any  differ- 
ence shall  arise  whereby  the  making  of  any  such  award  by  the  commissioners,  or 
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assistant  comniissioneis,  shall  be  hindered,  it  shall  be  lawful,  (V:e."1  That  means,  if 
any  dilleience  shall  arise  before  they  have  made  their  award,  which,  in  their  judgment, 
hindeis  their  making  a  satisfactory  and  just  award.  The  act  of  Parliament  has  not 
defined  the  difierence  ;  but  it  must  be  such  a  difi'erence  as  in  their  judgment,  as 
reasonable  men,  would  hinder  them  from  making  a  just  award.  Then  if,  any  time 
before  thev  can  make  a  proper  award,  a  diHerence  has  arisen  which  induces  them  to 
tbink  they  catniot  make  a  satisfactory  award  without  adjusting  it,  they  are  bound  to 
appoint  a  time  to  hear  it.  It  appears  to  me  that  there  is  no  limitation  in  point  of 
time,  except  the  limitation  of  that  period  which,  though  not  defined  by  time,  is  defined 
by  circumstances  ;  when  they  have  adjusted  all  diflerences,  and  when  they  have 
actuallv  made  their  award  in  writing.  Even  then,  it  is  still  not  binding  and  final  in 
certain  cases  which  are  provided  for,  and  as  to  which  they  have  still  a  power  of  hearing 
and  determining,  before  the  award  is  made  upon  parchment,  and  deposited  in  the 
pioper  custody.  But  during  the  time  the  award  is  making,  if  an}'  difierence  occurs 
which  induces  them  to  tbink  they  cannot  satisfactorily  adjust  it  without  heai-ing  it, 
it  appears  to  me  that  they  ha\  e  the  power  of  doing  .so,  and  ought  to  do  so.  Now 
here  is  a  question  between  the  rector  and  an  owner  of  land  as  to  a  modus.  The 
latter  has  claimed  one  modus — that  has  been  decided  against  him.  He  now  claims 
another,  before  the  commis-sioners  have  made  their  award,  and  they  apprehend  that 
they  cannot  make  a  satisfactory  award  without  determining  the  second  claim.  That 
is  what  they  propose  to  do,  [150]  and  I  think  they  have  jurisdiction  to  do  it ;  and 
unless  we  find  in  the  act  of  Parliament  some  precise  words  to  preclude  their  exercis- 
ing that  jurisdiction,  we  ought  to  endeavour  to  find  words  to  give  it  to  them,  in 
order  to  do  justice  to  the  parties.  For  these  reasons,  it  appears  to  me  that  there  is 
no  ground  for  this  prohibition. 

Parke,  B.  When  this  matter  was  before  the  Court  in  the  first  instance,  upon 
the  application  for  the  rule  for  a  prohibition,  and  afterwards  on  shewing  cause,(a) 
I  certainly  entertained  doubts  whether  the  commissioners  had  any  jurisdiction  to 
entertain  a  second  application  for  the  purpose  of  trying  a  second  question  of  modus 
for  the  same  land  ;  and  I  believe  those  doubts  were  felt,  and  perhaps  still  more 
strongly,  by  othei-  members  of  the  Court ;  which  made  it  proper  and  desirable  that 
the  case  should  be  brought  forward  in  a  shape  in  which  it  might  be  taken  before  a 
Court  of  Error. 

After  the  argument  that  has  now  taken  place,  I  am  satisfied  that  those  doubts 
ought  not  to  have  been  entertained.  I  think,  upon  the  true  construction  of  this 
clause  of  the  act  of  Parliament,  there  is  nothing  to  prevent  the  commissioners  from 
entertaining  a  new  claim  of  modus  until  they  have  made  their  final  awaid,  when,  by 
the  express  lerms  of  the  act  of  Parliament,  and  not  till  then,  their  juiisdiction  ceases. 
They  are  bound  to  inquire  what  is  the  proper  sum  to  be  paid  b}'  the  entire  parish  by 
way  of  commutation,  and  by  the  66th  section,  that  award,  even  though  there  should 
be  any  mistake  or  informality  in  it,  is  still  made  binding ;  but,  according  to  the 
provisions  of  the  statute,  there  is  nothing  else  which  necessarily  makes  the  act  of  the 
commissioners  final  and  binding  for  all  purposes. 

The  question  turns  upon  the  interpretation  of  the  4.5th  [151]  section  ;  and  it 
seems  to  me,  according  to  the  ordinary  grammatical  construction  of  that  section,  it  has 
not  the  effect  of  concluding  the  question  whether  any  modus  existed  upon  these  lands, 
but  only  of  concluding  the  question  as  to  each  particular  modus.  The  woi-ds  of  the 
section  are — "If  any  suit  shall  be  pending  touching  the  right  to  any  titles,  or  if  there 
shall  be  any  question  as  to  the  existence  of  any  modus  or  composition  real,  or  pre- 
scriptive or  customary  payment,  or  any  claim  of  exemption  from,  or  non-liability 
under  any  circumstances  to,  the  payment  of  any  tithes  in  respect  of  any  lands,  or  any 
kind  of  produce,  or  touching  the  situation  or  boundary  of  any  lands,  or  if  any  differ- 
ence shall  arise  whereby  the  making  of  any  such  award  by  the  commissioners  or 
assistant  commissioner  shall  be  hindered  :  "—that  I  interpret  to  mean,  if  any  question 
shall  arise  before  the  making  of  the  final  award  (which  I  think  is  to  be  conclusive), 
then  the  commissioners  are  to  put  that  question  in  a  course  of  inquiry,  and  it  is  to 
be  decided  by  the  commissioners  or  the  assistant  commissioner,  and  the  decision 
of  the  commissioners  is  to  be  "  final  and  conclusive  on  all  persons,  subject  to  the 
provisions  hereinafter  contained  ; "  but  it  is  to  be  final  and  conclusive  only  as  to  the 

(a)  In  Hilary  Term,  1841. 
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question  so  submitted  to  the  assistant  commissioner.  Now  according  to  the  ordiiiai-y 
meaning  of  these  words,  if  it  should  happen  that  any  question  as  to  modus,  or  any 
question  as  to  boundaries,  should  arise  befoie  the  making  of  the  award,  the  com- 
missioner shall  have  power  to  determine  it  :  and  according  to  the  ordinary  construc- 
tion of  the  words  so  we  ought  to  decide,  unless  it  lead  to  some  manifest  i'e))Ugiiance 
to  the  intention  of  the  legislature,  or  some  incongruity  to  be  collected  from  other 
sections  of  the  act.  But  this  view  of  the  case  is  certainly  consistent  with  strict  justice 
on  the  one  hand  ;  and  on  the  other,  the  only  consequence  is,  that  there  might  be 
some  possible  though  not  probable,  inconvenience  in  a  person  bringing  forward  tirst 
one  description  of  modus  and  then  another  ;  that,  howevei',  [152]  is  not  likely  to 
happen,  because  if  it  does,  there  is  a  power  in  the  commissioners  to  mulct  the  pai-ty 
bringing  forward  such  claims  in  the  payment  of  costs ;  but  on  the  other  hand,  if  the 
modus  be  shut  out  for  ever,  the  greatest  possible  injustice  would  be  committed.  We 
have,  therefore,  the  ju.stice  of  the  case  clearly  in  favour  of  the  ordinary  construction 
of  the  45th  section. 

Now  if  the  intention  of  the  legislature  had  been  that  all  claims  should  be  brought 
forward,  and  all  disputes  with  respect  to  the  liability  of  lands  to  any  modus,  or  any 
e-i^eraption  from  tithe,  should  be  finally  disposed  of  once  for  all  in  the  first  instance, 
and  that  no  other  claim  for  a  modus  should  afterwards  be  made,  all  I  can  say  is,  they 
ought  so  to  have  said.  If  they  had,  we  should  have  been  bound  to  j'ield  to  that 
enactment,  although  it  might  have  worked  hardships,  and  placed  the  parties  in 
difficulties.  But  the  legislature  has  used  no  language  of  that  sort,  but  it  has  said,  in 
language  consistent  with  the  ordinary  construction  of  words,  that  there  shall  be  a 
power  from  time  to  time  of  bringing  forward  claims,  of  exemption,  and  that  each 
claim  shall  be  disposed  of,  till  such  time  as  the  final  award  is  made  by  the  com- 
missioners. That  being  the  meaning  of  the  4.5th  section,  there  does  not  appear  to  be 
anything  in  the  context  to  contract  that  meaning;  no  doubt  it  is  liable  to  some 
inconvenience,  but  it  is  much  more  speculative  than  probable,  because  it  is  not  very 
probable  that  a  person  would  bring  forward  a  modus  which  he  was  not  likely  to  be 
able  to  support,  when  he  would  have  to  pay  the  costs  occasioned  by  it,  if  unsuccessful. 

It  appears  to  me,  thei'efore,  on  the  whole,  that  the  commissioners  have  jurisdiction 
to  entertain  a  separate  claim,  for  a  distinct  modus  from  the  claim  which  has  been 
decided  upon  before.  They  have  no  discretion  upon  the  subject;  they  are  bound  to 
admit  the  claim  ;  but  the}'  have  a  discretion  in  fixing  a  time  and  place,  and  they 
would  not  adjudicate  on  a  second  claim  of  modus  till  the  first  was  dis-[153]-posed  of. 
They  would  fix  a  time  when  the  original  claim  was  entirely  disposed  of,  or  impose  a 
condition  upon  the  parties,  that  they  should  abandon  their  claim  to  the  modus  of 
6s.  Sd.  But  the  existence  of  that  claim  does  not  appear  to  me  to  be  any  bar  to  the 
power  of  the  commissioners  to  entertain  the  present  claim  :  therefore  it  seems  to  me, 
upon  the  whole,  that  the  defendants  ai'e  entitled  to  our  judgment. 

GuKNEY,  B.  When  this  case  was  before  the  Court  upon  the  former  occasion,  I 
was  strongly  inclined  to  think  that,  under  the  45th  section  of  the  act,  the  party  was 
concluded  by  the  award  of  the  assistant  commissioner,  but  upon  hearing  the  argument 
of  to-day,  I  am  satisfied  that  that  is  not  the  correct  construction  of  the  act,  and  I 
agree  with  my  Lord  and  Brother  Parke  that  the  commissionei's  are  bound  to  receive 
this  claim,  and  therefore  that  the  judgment  must  be  for  the  defendants. 

EoLFE,  B.  I  am  entirely  of  the  same  opinion.  The  object  of  this  act  is  to  provide 
a  rent-charge,  to  be  paid  for  all  time  hereafter  as  a  substitute  for  the  tithe  ;  and  as 
a  preliminary  to  doing  that,  I  quite  concur  with  the  observations  of  the  Attorney- 
General,  in  the  opening  of  his  argument,  that  the  object  of  the  act  was  in  the  first 
place  to  ascertain  conclusively  the  existence  or  non-existence  of  all  moduses  and 
exemptions  as  speedily  as  possible,  consistently  with  giving  to  the  parties  the  oppor- 
tunity of  trying  whether  such  exemptions  did  or  did  not  exist.  But  surely,  when 
the  legislature  is  concluding  parties  for  ever,  it  must  be  very  strong  language  that 
could  lead  us  to  suppose  that  they  meant  to  give  less  time  and  less  facilities  to  the 
parties  to  raise  those  questions  than  they  had  before  by  the  common  law,  when  they 
were  only  to  be  concluded  pro  hac  vice  in  each  particular  suit.  Now  it  is  well  known 
that  if  a  rector  claimed  tithes,  and  the  defendant,  the  landowner,  set  up  a  modus, 
and  it  was  found  that  he  had  set  it  up  in-[154]-correctly,  it  was  the  good  fortune  of 
the  tithe-owner  that  he  got  his  tithes  for  a  certain  number  of  years,  when  it  was  quite 
consistent  with  the  fact  that  there  might  have  been  a  valid  modus  existing,  the  nature 
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of  which  was  disclosed  liy  the  proceedings ;  and  when  the  rector  claimed  the  tithes 
again,  the  land-owner  set  up  the  proper  modus.  Unless  we  see  language  of  the  very 
strongest  nature  in  this  act  to  force  us  to  the  determination  that  the  rights  of  parties 
are  more  restricted  by  it,  we  ought  not  so  to  decide.  But  so  far  from  finding  any 
such  language,  it  appears  to  me  that,  construing  the  45th  section  according  to  its 
plain  naUn-al  impoi-t,  there  is  no  doubt  upon  the  subject ;  for  it  says—"  if  there  shall 
be  any  question  as  to  the  existence  of  any  modus  or  composition  real,  or  prescriptive 
or  customary  payment,"  and  so  on,  "it  shall  be  lawful  for  the  commissioners  to  hear," 
and  so  on  ;  which  certainly  I  take  to  mean  that  the  commissioners  shall  do  it.  Then 
is  there  not  a  question  in  this  case  ?  No  doubt  there  is ;  a  claim  has  been  delivered 
in  of  a  modus  of  6s. ;  therefore  the  question  exists,  and  why  are  we  to  suppose  that 
the  legislature  meant,  that  because  originally  the  parties  had  not  stated  the  question 
correctl}',  but  had  stated  another  question,  this  claim  is  not  to  be  adjudicated  upon  ? 
I  nevei-  can  imagine  that  such  was  the  intention  of  the  legislature.  It  certainly  seems 
to  me,  the  language  being  such  as  to  give  the  commissioners  jurisdiction,  and  the 
injustice  of  a  contrary  construction  being  so  very  glaring,  that  there  can  be  no  doubt 
they  have  this  power,  and  consequently  that  the  plaintiff'  must  fail,  and  the  writ  of 
prohibition  cannot  issue. 

Judgment  for  the  defendants. 

[155]  HiNCHLiFFE  V.  Armitstead,  Clerk.(a)  Exch.  of  Pleas.  1842. — Expenses 
incurred  by  the  employment  of  an  attorney  by  the  landowners  of  a  parish,  to 
conduct  the  proceedings  towards  a  commutation  of  the  tithes  of  the  parish,  under 
the  Stat.  6  &  7  Will.  4,  c.  71,  are  not  "expenses  of  or  incident  to  making  the 
apportionment,"  within  the  75th  section  of  that  act :  and  the  attorney  may 
therefore  recover  the  amount  of  his  bill  for  such  services,  in  an  action  against  the 
landowners  who  were  parties  to  employing  him. 

[S.  C.  11  L.  J.  Ex.  253;  6  Jur.  693.] 

Debt  for  work  and  labour  and  materials,  and  on  an  account  stated.  Plea,  nunquam 
indebitatus.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  assizes  for  Cheshire, 
it  appeared  that  the  action  was  brought  by  the  plaintiff",  an  attorney  at  Nantwich  in 
that  county,  to  recover  from  the  defendant,  who  was  the  most  considerable  landowner 
within  the  township  of  Moston,  in  the  parish  of  Warmingham,  in  the  same  county, 
a  certain  proportion  of  the  plaintiff's  bill  for  business  done  by  him  as  solicitor  to  the 
landowners,  in  the  course  of  the  proceedings  towards  efl'ecting  a  commutation  of  the 
tithes  of  the  above  township,  under  the  stat.  6  &  7  Will.  4,  c.  71.  It  appeared  that 
the  plaintiff'  was,  in  the  first  instance,  employed  by  the  Rev.  George  Clayton,  the 
rector  of  Warmingham  and  owner  of  the  tithes,  to  take  the  necessary  steps  for  carrying 
into  effect  an  agreement  for  the  commutation.  The  plaintiff'  accordingly,  on  behalf 
of  Mr.  Clayton,  called  a  parochial  meeting  of  the  landowners,  pursuant  to  the  17th 
section  of  the  act,  which  was  held  on  the  15th  of  December,  1837.  At  that  meeting 
(at  which  the  defendant  was  not  present)  it  was  proposed  by  one  of  the  landowners 
present,  and  unanimously  resolved,  that  the  plaintiff  should  be  appointed  their  secretary 
and  legal  adviser.  The  plaintiff  accordingly  took  minutes  of  the  proceedings  of  the 
meeting,  which,  in  consequence  of  the  interest  of  the  parties  present  in  the  lands  of 
the  township  being  less  than  two-thirds,  was  adjourned  to  the  10th  of  January,  1838, 
and  again,  from  the  same  cause,  to  the  20th  of  February.  On  the  latter  day,  before 
the  holding  of  the  meeting,  the  plaintiff  and  Mr.  Clayton  called  on  the  defendant  at 
his  [156]  residence,  and  he  gave  Mr.  Clayton  a  power  of  attorney,  which  the  plaintiff 
prepared  (in  the  form  subjoined  to  the  16th  section  of  the  6  &  7  Will.  4*  c.  71),  to  act 
for  him  at  the  meeting.  At  this  meeting,  an  agreement  for  the  commutation  of  the 
tithes  of  the  township  of  Moston  was  concluded  with  Mr.  Clayton,  which  was  subse- 
quently executed  by  a  sufficient  number  of  the  landowners,  as  required  by  the  act  of 
Parliament,  and  confirmed  by  the  Tithe  Commissioners.  On  the  13th  of  March, 
another  meeting,  by  adjournment  from  that  of  the  20th  of  February,  was  held,  at 
which  the  defendant  was  present  and  acted  as  chairman  ;  and  the  agreement  confiimed 

(a)  This  case  was  decided  in  Hilary  Term  1842,  (Jan.  18),  but  is  inserted  here  as 
having  relation  to  the  same  subject  as  the  preceding  case. 
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by  the  commissioners  was  laid  before  the  meeting  by  the  plaintiff',  who  again  acted 
as  secretary,  and  took  the  minutes  of  the  proceedings,  which  were  signed  by  the 
defendant  as  chairman.  The  plaintiflT,  on  that  occasion,  was  also  consulted  by  the 
defendant,  and  gave  his  advice,  upon  a  question  which  was  under  discussion  as  to  the 
mode  of  apportioning  the  rent-charge  on  some  osier  beds  within  the  township.  At 
this  meeting  a  valuer  was  appointed  under  the  32nd  section  of  the  act.  Several 
subsequent  meetings  took  place,  by  adjournment  and  notice,  (the  plaintiff'  preparing 
the  notices,  some  of  which  were  signed  by  the  defendant) ;  at  some  of  those  meetings 
the  defendant  was  present  and  in  the  chair  :  the  apportionment  and  award  were  duly 
made  and  confirmed,  the  plaintiff"  conducting  all  the  proceedings  on  the  part  of  the 
landowners,  and  in  the  year  1839  the  commutation  was  finally  carried  into  effect.  The 
plaintiff  subsequently  made  out  his  liill,  amounting  in  the  whole  to  £162,  for  the 
business  done  from  the  period  of  his  original  employment  by  Mr  Claj'ton  ;  and  at 
his  request,  the  valuer  employed  under  the  act  apportioned  it,  together  with  his  own 
bill,  among  the  different  landowners  within  the  township,  accoi'ding  to  their  interests 
in  the  lands  subject  to  tithe :  and  the  proportion  thus  assessed  against  the  defendant 
was  411.  13s.  The  [157]  plaintiff"  delivered  a  copy  of  the  bill  to  the  defendant,  who 
kept  it  in  order  to  examine  the  items,  and  on  a  subsequent  application  by  the  plaintiff, 
made  objections  to  some  of  the  items,  and  particuhirly  specified  a  journey  by  the 
])laintifl'  to  Chester  to  have  an  interview  with  the  as.sistant  tithe  comnn'ssioner  for  the 
district,  and  another  charge  of  a  similar  nature.  He  also  objected  to  paying  anything 
in  respect  of  the  two  or  thiee  first  meetings,  at  which  he  was  not  present. 

Upon  this  evidence,  it  was  insisted  for  the  defendant,  that  the  plaintiff  clearly 
could  not  recover  in  respect  of  his  sei-vices  performed  before  the  agreement  was  finally 
carried  into  effect  at  the  meeting  of  the  13th  of  Mai'ch,  1838,  inasmuch  as  they  were 
performed  by  him  as  the  attorney  and  for  the  benefit  of  the  tithe-ownei- ;  and  that  as 
to  his  subsequent  services,  his  proper  remedy  was  to  have  proceeded  for  the  recovery 
of  his  charges  under  the  75th  and  76th  sections  of  the  statute  ;  which,  indeed,  he  had 
admitted  to  be  the  proper  mode  of  proceeding,  by  having  his  bill  apportioned  accord- 
ingly by  the  valuer.  For  the  plaintiff  it  was  answered,  first,  that  the  payment  of  a 
legal  adviser  to  the  landowners  could  not  be  considered  as  expenses  "  incident  to  making 
the  apportionment,"  within  the  meaning  of  the  75th  section  ;  and  secondly,  that  even 
if  they  were,  his  common-law  remedy  by  action  could  not  be  taken  away  except  by 
an  express  enactment.  The  Lord  Chief  Baron  entertained  considerable  doubt  on  the 
subject,  and  at  his  suggestion  it  was  agreed  that  a  nonsuit  should  be  entered,  with 
liberty  to  the  plaintiff'  to  move  to  entei'  a  verdict,  for  such  sum  as  the  Master  should 
find  to  be  due  to  him,  if  the  Coui't  should  be  of  opinion  that  the  defendant  was  liable, 
and  accoi'ding  to  the  principle  upon  which  the  Court  should  decide  as  to  the  commence- 
ment and  the  extent  of  his  lialiifity. 

In  Michaelmas  Term,  E\ans  obtained  a  rule  accordingly,  against  which 
[158]  Jervis  and  E.  V.  Williams  now  shewed  cause.  In  the  fii'st  place,  it  is  clear 
that  up  to  the  time  when  the  agreement  was  completed  by  the  confirmation  of  the 
commissioners,  the  plaintiff  was  emploj'ed  by  Mr.  Clayton,  and  could  have  no  claim 
against  the  landowners.  The  power  of  attorney  given  hy  the  defendant  to  Mr.  Clayton 
on  the  20th  of  February,  was  only  to  represent  him  in  the  making  of  the  agreement. 
Neither  did  his  acting  as  chairman  at  the  meeting  of  the  13th  of  March,  when  the 
agreement  was  still  in  fieri,  subject  him  to  any  liability  to  the  plaintiff". 

Secondly,  as  to  the  other  part  of  the  claim,  the  plaintiff's  only  remedy  was  by 
proceeding  under  the  75th  and  76th  sections  of  the  act.  The  75th  section  enacts,  that 
"  all  the  expenses  of  or  incident  to  making  any  apportionment  (except  the  salary  or 
allowance  to  any  commissioner  or  assistant  commissioner,  and  except  any  expense 
which  the  commissioners  or  assistant  commis.sioner  may  be  authorized  and  may  have 
ordered  to  be  otherwise  paid)  shall  be  borne  and  paid  by  the  owners  of  lands  included 
in  the  apportionment,  in  rateable  proportion  to  the  sum  charged  on  the  said  lands  in 
lieu  of  tithes  by  such  apportionment."  And  by  section  76,  "if  any  difference  shall 
arise  touching  the  said  expenses,  or  the  share  thereof  to  be  paid  by  any  person,  it  shall 
be  lawful  for  the  commissioners  or  some  assistant  commissioner  to  certify  under  his 
or  their  hand  the  amount  to  be  paid  by  such  person  ;  and  in  case  any  person  shall 
neglect  or  refuse  to  pay  his  share  so  certified  to  be  payable  by  him,  and  upon  the 
production  of  such  certificate  before  any  two  justices  of  the  peace  for  the  county,"  &c., 
the  justices  aie  I'equired  to  issue  a  warrant  of  distress  for  the  amount.     These  charges 
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mav  iea80iialil.y  be  considered  as  "expenses  incident  to  the  making  of  an  apportion- 
ment," liein"  fiiiilv  ami  almost  necessaiil}-  incurred  by  the  landowners  in  order  thereto. 
Thev' employ  the  attorney  to  take  care  [159]  that  the  instrument  of  apportionment 
is  properly  and  formally  drawn  up,  so  as  to  protect  the  interests  of  all  parties.  The 
77th  section  atiords  a  key  to  the  construction  of  the  75th.  That  section  enables  the 
owner  of  an  estate  in  land  or  tithes,  less  than  an  immediate  estate  in  fee-simple  or 
fee-tail,  or  in  settlement,  with  consent  of  the  commissioners,  to  charge,  in  the  manner 
therein  mentioned,  so  much  of  the  "  expenses  of  commutation  "  as  is  to  be  defrayed 
by  him,  upon  the  lands  whereof  the  tithes  are  commuted,  or  upon  the  rent-charge  to 
be  received  by  him  in  lieu  of  the  tithes,  for  twenty  years  subsequently.  Would  not 
a  landowner  be  entitled  under  this  clause  to  throw  the  charge  of  such  e.xpenses  as 
these  on  the  remainder-man!  [Alderson,  B.  The  words  of  that  clause,  "expenses 
of  commutation,"  are  much  more  general  than  the  words  "  expenses  incident  to  making 
any  apportionment."]     The  expenses  referred  to  appear  to  be  the  same. 

"  If,  then,  these  are  expenses  falling  within  the  75th  clause,  the  remedy  given  by 
the  76th  ought  to  be  pursued,  and  the  party  cannot  proceed  by  action.  The  statute 
is  not  cumulative  in  this  respect.  The  75th  section  enacts,  "that  all  the  expenses  of 
or  incident  to  making  any  apportionment,  with  the  exceptions  therein  mentioned, 
shall  be  borne  and  paid  by  the  land-owners,  in  rateable  proportion  to  their  rent- 
charge."  Then  the  76th  provides,  that  if  any  difference  shall  arise  touching  the  said 
expenses,  &c.,  it  shall  be  determined  by  the  commissioners  or  assistant  commissioner, 
and  payment  enforced,  in  the  manner  therein  stated.  The  obvious  intention  was, 
that,  in  order  to  prevent  jobbing  and  fraud,  all  disputes  as  to  the  expenses  of  the 
proceedings  should  be  summarily  disposed  of  by  the  commissioners. 

Evans  and  Welsby,  in  support  of  the  rule,  having  intimated  that  thev  were  willing 
to  forego  that  part  of  the  [160]  plaiiititt"s  claim  which  was  antecedent  to  the  completion 
of  the  agreement  with  the  rector,  were  not  called  upon  to  argue  the  other  part  of 
the  case. 

Lord  Abinger,  C.  B.  The  Court  are  of  opinion,  that  the  plaintiff  is  entitled  to 
recover  against  the  defendant  for  that  portion  of  his  charges  which  was  incurred  after 
the  meeting  at  which  the  defendant  took  the  chair,  and  the  tithe-owner's  interest  in 
the  proceedings  ceased.  I  should  be  sorry  to  hold  that  the  words  "  expenses  of  or 
incident  to  making  any  apportionment"  would  justify  the  charging  of  an  attorney's 
bill  in  every  case,  although  I  do  not  say  that  the  services  of  an  attorney  may  not  be 
useful  for  many  purposes.  I  think  those  words  must  reasonably  be  interpreted  to 
mean  incidental  expenses  arising  in  the  course  of  the  survey  and  valuation  themselves. 
The  land-owners  might  choose  to  emploj'  an  attorney  to  receive  tenders  from  different 
valuers,  and  that  may  be  a  beneficial  course  for  their  own  protection  ;  but  surely  his 
charges  could  not  be  considered  as  expenses  incidental  to  the  apportionment.  Then, 
secondly,  is  the  proper  remedy  by  action  1  If  these  were  not  expenses  incidental  to 
the  apportionment,  it  was  not  a  proper  course  to  apportion  them  among  the  landowners. 
The  defendant,  however,  is  benefited  by  that  proceeding.  But  even  if  this  were 
otherwise,  it  does  not  follow  that  the  plaintiff's  common-law  remedy  upon  his  contract 
is  taken  away.  Where  an  act  of  Parliament  gives  a  new  right,  and  a  particular  remedy 
for  the  enforcement  of  it,  the  party  must  pursue  that  remedy,  and  no  other  can  be 
resorted  to :  but  that  is  not  the  case  here.  The  rule  will  therefore  be  absolute,  to 
enter  a  verdict  for  the  plaintiff' for  such  sum  as  the  Master  shall  find  to  be  due  to  him  ; 
the  bill  to  be  taxed  from  the  period  when  the  agreement  between  the  tithe-owner 
and  the  landowners  was  complete  ;  the  amount,  when  so  taxed,  to  be  apportioned  on 
the  principle  of  the  plaintift"'s  particulars,  and  the  defendant  to  be  liable  for  his 
proportion  only. 

[161]  Alderson,  B.  I  agree  that  it  is  very  difficult  indeed  to  say  that  the 
expenses  of  employing  an  attorney  can  be  considered  as  expenses  incident  to  making 
the  apportionment. 

GrURNEY,  B.,  concurred. 

Rule  absolute  accordingly. 

Wild  and  Others  v.  Holt  and  Another.     Exch.  of  Pleas.     Nov.  24,  1842. A 

cause  and  all  matters  in  difference  between  the  parties  (there  being  no  matters 
in  difference  except  in  the  cause)  were  referred  by  order  of  Nisi  Prius  to  the 
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awiird,  order,  arbitrament,  final  end,  and  determination  of  A.  B. ;  the  order 
providing,  that  the  verdict  should  be  entered  for  the  plaintiff  for  the  damages 
in  the  declaration,  subject  to  be  reduced  or  vacated,  or  instead  thereof  a  verdict 
for  the  defendant  or  a  nonsuit  entered,  according  to  his  award.  The  arliitrator, 
by  his  award,  directed  that  the  verdict  entered  for  the  plaintiff  should  be 
vacated,  and  a  nonsuit  entered  : — Held,  (Parke,  B.,  dissentiente),  that  the  award 
was  bad,  as  not  finally  determining  the  matters  in  ditlerence  in  the  cause. 

[S.  C.  11  L.  J.  E.X.  26.3.     Referred  to,  Vanderhyl  v.  M'Kewia,  1868,  L.  R.  3  C.  P.  263. 

See  p.  672,  post.] 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiffs'  close,  and 
getting  and  taking  away  their  coal.  Pleas,  not  guilty,  and  not  possessed.  The  cause 
came  on  for  trial  at  the  last  Spring  Assizes  at  Liverpool,  before  Rolfe,  B.,  when  it 
was  referred,  by  order  of  Nisi  Prius,  to  a  gentleman  at  the  bar.  The  terms  of  the 
order  were, — "  that  the  verdict  should  be  entered  for  the  plaintiff'  for  the  damages 
in  the  declaration,  subject  to  be  reduced  or  vacated,  or  instead  thereof,  a  verdict 
for  the  defendant  or  a  nonsuit  entered,  according  to  the  award  thereinafter  mentioned  ; 
and  that  this  cause,  and  also  all  matters  in  difference  between  the  parties,  should  be 
referred  to  the  award,  order,  arbitrament,  final  end,  and  determination  of "  &c.  &c. 
The  arbitrator  heard  the  evidence,  and  made  his  award,  whereby,  after  reciting  the 
submission  as  above,  he  awarded  and  directed  "  that  the  verdict  entered  for  the 
plaintiff's  should  be  vacated,  and  instead  thereof  a  nonsuit  should  be  entered."  It  did 
not  appear  that  there  was  any  matter  in  difference  between  the  parties  except  the 
cause.  Cresswell  having  obtained  a  rule  to  shew  cause  why  the  award  should  not 
be  set  aside,  on  the  ground  that  it  was  not  final, 

R.  V.  Richards  and  Tomlinson  now  shewed  cause.  [162]  It  does  not  appear,  by 
the  affidavit  in  support  of  this  rule,  that  there  was  any  matter  in  difference  between 
the  parties  except  in  the  cause  :  if  there  was,  it  lay  on  the  plaintiffs  to  shew  it  : 
Ingram  v.  Milncs  (8  East,  44.5).  It  is  therefore  to  be  taken  as  being  a  mere  reference 
of  the  cause :  and  in  that  cause  theie  is  express  power  given  to  the  arbitrator,  by  the 
submission,  to  enter  a  nonsuit.  He  has,  therefore,  only  given  eft'ect  to  the  express 
agreement  of  the  parties.  [Parke,  B.  The  objection  taken  is,  that  entering  a  nonsuit 
is  not  final,  and  that  he  ought  to  have  gone  on  to  adjudicate  on  the  matter  in  difference 
in  the  cause.  The  question  tui'ns  entire!}'  on  the  construction  of  the  submission. 
Lord  Abinger,  C.  B.  Either  it  is  an  adjustment  of  the  cause  or  it  is  not.  If  the 
parties  meant  that  a  nonsuit  should  be  considered  as  an  adjustment  of  the  cause,  the 
award  is  final :  if  not,  then  they  agreed  that  there  should  be  no  adjustment  of  it,  and 
the  arbitrator  has  disposed  of  the  cause  in  the  manner  they  agreed  upon.]  The  Court 
then  called  on 

Cresswell  and  Cowling,  in  support  of  the  rule.  It  is  clear  that  the  object  of  the 
reference  was  to  enable  the  parties  to  get  rid  altogether  of  litigation  on  the  matter  in 
dispute  in  the  cause  [Lord  Abinger,  C.  B.  Why  then  give  the  arbitrator  power  to 
enter  a  nonsuit  ?J  That  might  be  a  convenient  mode  of  disposing  of  the  record,  but 
the  arbitrator  ought  also  to  have  disposed  of  the  cause,  that  is,  of  the  matters  in 
dift'erence  in  the  cause,  according  to  the  justice  of  the  case.  Under  this  submission  he 
had  two  things  to  do  :  first,  finallj'  to  dispose  of  the  cause  and  all  matters  in  difference 
therein  ;  and  secondly,  so  to  modify  the  lecord  a.s  to  inform  the  officer  of  the  Court 
how  to  enter  up  the  judgment  and  tax  the  costs.  He  has  performed  the  latter  part 
of  his  duty  only,  and  has  in  no  way  [163]  expressed  his  "  final  end  and  determination  " 
on  the  merits  of  the  cause.  He  oui;ht  to  have  decided  either  that  the  plaintiffs  were 
right  or  that  they  were  wrong,  whereas  all  that  he  says  is,  that  he  is  not  .satisfied  with 
the  plaintiffs'  evidence.  He  has  not  given  the  parties  that  protection  against  future 
litigation  which  they  were  entitled  to  have  by  his  award  ;  if  another  action  were 
brought  against  the  defendants,  this  judgment  of  nonsuit  would  be  no  protection  to 
them.  [Parke,  B.  No  doubt  they  would  be  liable  to  a  fresh  action  ;  but  the  question 
is,  whether  they  have  not  so  stipulated.]  Surely  the  reasonable  construction  of  the 
submission  is,  that  the  parties  intended  that  alllitigation  between  them  on  the  matters 
in  difference  in  the  action  should  cease.  [Parke,  B.  The  matter  in  difference  in  the 
action  is  the  question  which  is  raised  by  the  pleadings  in  the  action  ;  and  that  is 
decided  by  a  nonsuit.]  How  can  it  be  said  that  the  parties  intended  that  the 
arbitrator  should  dispose  of  the  matters  in  dift'erence  in  a  manner  which  does  not 
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dispose  of  them  1  It  would  have  been  perfectly  correct  to  have  said, — "  I  find  that 
the  plaintiff  has  no  cause  of  action,  and  therefore  I  direct  that  a  nonsuit  shall  be 
entered."  The  power  to  enter  a  nonsuit  precedes  the  express  reference  of  the  matters 
in  difference,  which  also  tends  to  shew  that  that  was  merely  considered  as  a  mode  of 
disposing  of  the  record.  It  is  not  that  the  arbitrator  is  to  dispose  of  the  matters  in 
diflerence  by  entering  a  nonsuit;  but  that  the  verdict  shall  be  entered  for  the  plaintiff, 
subject  to  be  vacated  and  a  nonsuit  entered  instead,  and  that  the  cause  and  all  matters 
in  didcience  shall  be  referred  to  the  award,  final  end,  and  determination  of  the 
arbitrator.  [Parke,  B.  What  are  the  matters  in  difference  but  the  issues  in  the 
cause?  The  arbitrator  docs  dispose  of  them  by  the  nonsuit.]  It  is  submitted  that 
the  true  construction  of  the  submission  is,  not  that  he  is  empowered  to  make  an  end 
of  the  controversy  between  the  parties  by  entering  a  nonsuit,  but  that  he  may 
thereby,  [1G4]  if  he  think  it  expedient,  dispose  of  the  record.  That  is  a  power  given 
diverse  intuitu  fioni,  and  only  supplementary  to,  the  power  of  deciding  on  the  merits 
of  the  cause.  Its  origin  appears  to  be  this,  that  an  arbitrator  has  no  jurisdiction 
over  the  mode  of  entering  a  verdict,  unless  he  has  an  express  authority  for  the 
purpose ;  when  that  authority  is  given,  nice  questions  may  frequently  occur  as  to  the 
manner  in  which  particular  issues  should  be  determined,  and  in  order  to  enable  him 
to  evade  those  difficulties,  a  practice  has  arisen  of  allowing  him  to  order  a  nonsuit  to 
be  entered. 

LoKD  Abinger,  C.  B.  Upon  consideration,  I  am  of  opinion  that  this  rule  ought 
to  be  made  absolute.  I  think  that  w-hen  parties  refer  all  matters  in  diflerence  in 
a  cause,  and  the  submission  contains  a  power  to  the  arbitrator  to  enter  a  nonsuit  if  he 
thinks  fit,  that  does  not  abrogate  his  authority  or  his  duty  to  decide  all  the  matters 
in  difference  in  the  cause.  A  nonsuit  does  not  decide  the  matters  in  difference  between 
the  parties  ;  a  verdict  does.  The  power,  therefore,  of  entering  a  nonsuit  must  have 
been  given  for  some  other  purpose  ;  probably,  as  has  been  suggested,  because  it  was 
expedient  not  to  perplex  the  arbitrator  with  the  entry  of  the  verdict  on  the  several 
issues.  But  he  must  decide  the  matters  in  difference  existing  in  the  cause,  which 
a  nonsuit  does  not;  because  the  plaintiffs  ma}'  bring  a  fresh  action  for  the  same 
trespass  against  the  same  parties.  He  does  not  therefore  decide  the  matter  in  differ- 
ence, but  only  says  he  will  not  decide  it.  I  think  that  the  parties  here  did  intend 
that  he  should  finally  decide  all  the  matters  in  diflerence  in  the  cause,  and  that  he 
has  not  done  so  :  I  cannot  think,  because  a  power  is  given  him  to  enter  a  nonsuit,  that 
that  makes  it  the  less  his  duty  to  pronounce  a  final  determination  upon  the  matter 
litigated  between  the  parties. 

Parke,  B.  I  am  sorry  to  be  obliged  to  difler  from  my  [165]  Lord  in  this  case ; 
but  it  appears  to  me,  upon  the  true  construction  of  this  submi-ssion,  to  be  tolerably  clear 
that  this  award  is  sufl!icient.  I  cannot  understand  the  difference  between  the  cause, 
and  the  matters  in  difference  in  the  cause  : — they  depend  altogether  upon  the  issues 
raised  in  the  cause.  Here  the  arbitrator  is  to  decide  on  the  matters  in  difference  in 
the  cause;  but  the  parties  have  expressly  given  him  power  to  dispose  of  the  cause 
by  entering  a  nonsuit :  therefore,  by  the  express  contract  of  the  parties,  that  is  a 
good  and  valid  end  and  determination  of  the  cause,  and  therefore  of  the  matters  in 
difference  in  the  cause.  The  arbitrator  has  therefore  made  such  a  final  end  and 
determination  as  the  parties  have  agreed  to,  of  the  matters  in  difference  between  the 
parties  in  the  cause ;  and  it  is  admitted  that  there  are  none  out  of  it.  Mr.  Cowling's 
argument  proceeds  upon  the  fallacy,  that  the  matters  in -difference  in  the  cause  mean 
something  beyond  the  questions  arising  upon  the  issues  on  the  record.  There  is  no 
ground  whatever  for  the  argument,  that  the  entry  of  a  verdict  or  a  nonsuit  is  merely 
the  act  of  the  officer  of  the  Court :  it  is  that  determination  of  the  cause  which  the 
parties  themselves  have  stipulated  for.  I  think,  therefore,  that  this  award  is  perfectly 
good. 

GuKNEY,  B.  I  think  this  award  is  not  good.  The  object  of  the  parties  doubtless 
was,  finally  to  settle  all  the  matters  in  diflerence  between  them.  The  arbitrator  is 
empowered  to  dispose  of  the  record  by  entering  a  nonsuit;  but  he  ought  to  have  gone 
on  and  said  that  the  plaintiffs  had  no  cause  of  action. 

KOLFE,  B.  I  agree  in  thinking  that  this  is  a  bad  award.  There  could  be  no 
doubt  upon  the  point,  were  it  not  for  the  power  given  to  the  arbitrator  to  enter  a 
nonsuit.  Then  the  question  is,  how  does  that  power  alter  the  easel  I  quite  agree 
with  my  Brother  Parke,  that  the  cause,  and  the  matters  in  diflerence  in  the  cause. 
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mean  the  [166]  same  thing.  But  here  the  cause  and  all  matters  in  difterence  are 
referred  to  "  the  award,  order,  arl)itrament,  final  end,  and  determination "  of  the 
arbitrator :  then  a  power  is  superadded,  that,  amongst  other  things,  he  may  direct  a 
nonsuit.  Now,  this  must  mean  one  of  three  things  :  either,  iirst,  that  he  should 
terminate  the  cause  and  all  matters  in  dill'erence  by  a  nonsuit,  by  the  agreement  of 
the  parties ;  or  secondly,  that  he  should  terminate  this  cause  thereby,  leaving  it  open 
to  the  plaintiffs  to  bring  a  new  action  ;  or  lastly — and  which  I  conceive  to  have  been 
really  his  dut}', — that,  determining  the  matters  in  difference,  he  might  also  dispose 
of  the  record,  as  the  most  convenient  way  of  doing  so  in  the  particular  case,  by 
entering  a  nonsuit.  But  he  must  also  perform  his  duty  ]>y  finally  determining  all 
the  matters  in  difference  between  the  parties.  I  think,  therefore,  that  the  award  is 
bad,  and  that  this  rule  must  be  made  absolute. 
Rule  absolute. 

DowNES  V.  Craig.  Exch.  of  Pleas.  Nov.  22,  1841. — Two  clergymen  beitjg  possessed 
of  livings,  agreed  to  exchange  the  one  for  the  othei',  with  the  consent  of  their 
respective  patrons,  and  the  livings  were  accordingly  resigned  into  the  hands  of 
the  bishop,  and  each  party  respectively  was  inducted  into  the  other  of  them. 
There  was  no  specific  agreement  entered  into  upon  the  subject  of  dilapidations, 
but  it  was  found  that  neither  party  at  the  time  contemplated  any  claim  for 
dilapidations : — Held,  in  an  action  by  one  of  the  incumbents  against  the  other, 
as  his  successor  for  dilapidations,  thati  the  plaintitl'  was  entitled  to  recover. 

[S.  C.  11  L.  J.  Ex.  239.     Followed,  Keen  v.  Denwj,  [1894]  3  Ch.  169.     Referred  to, 
Wright  V.  Davies,  1876,  1  C.  P.  D.  647  ;  Rumsei/  v.  lYicholl,  1877,  2  C.  P.  D.  18.5.] 

This  was  a  special  action  on  the  case  on  the  custom  of  England,  brought  by  the 
plaintiff,  as  successor  to  the  defendant  in  the  Rectory  of  Fetcham,  in  the  county  of 
Surrey,  to  recover  from  the  latter  the  sum  of  991.  10s.  6d.  for  dilapidations.  The 
declaration  was  in  the  ordinary  form,  commencing  with  the  usual  inducement,  stating 
the  custom  of  England  for  rectors  to  repair  their  respective  rectories,  and  deliver  up 
the  same  so  repaiied  to  their  successors,  and  that  if  they  do  not,  then  that  thej'  are 
bound  to  satisfy  so  much  as  should  be  necessary  to  be  expended  or  paid  for  the  neces- 
sary repairing  thereof.  It  then  stated,  that  on  the  4th  of  April,  1839,  the  defendant 
was  rector  of  Fetcham,  and  as  such  seised  in  fee  of  the  chancel  of  the  [167]  church, 
and  of  a  house,  lands,  and  premises,  and  that  he  resigned  the  rectory  to  the  bishop 
of  the  diocese,  who  accepted  the  resignation  thereof  :  That  the  plaintifl"  was  afterwards 
presented,  instituted,  and  inducted  into  the  .said  rectory,  and  became  and  still  continues 
seised  in  I'ight  thereof,  of  the  said  chancel,  house,  lands,  and  premises,  and  was  the 
next  successor  to  the  defendant:  That  at  the  time  of  the  resignation  of  the  defendant 
the  chancel,  house,  lands,  and  premises  were  out  of  repair,  and  that  the  defendant  had 
not  satisfied  or  paid  the  amount  of  those  repairs. 

The  defendant  pleaded,  1st,  not  guilty;  and  2ndly,  that  whilst  he  the  defendant 
was  rector  of  Fetcham,  the  plaintifl'  was  vicar  of  Leamington  Priors,  in  the  county  of 
Warwick,  and  that  the  plaintifl' and  the  defendant  thereupon,  with  the  assent  of  their 
respective  patrons  and  diocesans,  agreed  to  exchange  their  respective  livings  in  their 
then  state  and  condition,  and  thai  the  exchange  was  afterwards,  in  pursuance  of  the 
agreement  aforesaid,  carried  into  efl^ect,  and  the  plaintifl'  thus,  and  not  otherwise, 
became  successor  to  the  defendant  as  in  the  declaration  mentioned.  The  plaintifl' 
joined  issue  on  the  1st  plea,  and  to  the  2nd  plea  replied  that  it  was  not  agreed  modo 
et  forma  ;  whereupon  issue  was  joined. 

The  cause  came  on  to  be  tried  before  Lord  Denman,  C.  J.,  at  the  Surrey  Spring 
Assizes,  1841,  when  a  verdict  for  the  plaintiff' was  taken  by  consent,  damages  £92, 
besides  costs  of  suit,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

Previous  to  the  month  of  March,  1839,  the  plaintiff'  was  vicar  of  Leamington 
Priors,  in  the  county  of  Warwick,  and  the  defendant  was  rector  of  Fetcham,  in  the 
county  of  Surrey.  Being  so  possessed  of  the  respective  incumbencies,  the  plaintiff' 
and  defendant  agreed  to  exchange  them.  This  exchange  was  made  with  the  consent 
of  their  respective  patrons  and  diocesans.  On  the  14th  of  April,  1839,  the  plaintifl" 
resigned  the  vicarage  of  Leamington  Priors  into  the  hand.s  of  the  bi.shop  of  the  diocese, 
and  on  the  [168]  17th  of  May,  in  the  same  year,  the  defendant  was  inducted  into  it. 
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On  tlie  -Ith  of  April,  1839,  the  defendant  resigned  the  rectory  of  Fetchani,  into  which 
the  plaintitl"  was  inducted  on  the  •24th  of  June.  Thero  was  no  specific  agreement 
entered  into  upon  the  subject  of  dilapidations,  but  from  the  conduct  of  the  parties  at 
the  time  of  and  for  several  months  after  the  exchange  was  agreed  and  acted  upon, 
it  is  plain  that  neither  party  then  contemplated  any  claim  for  dilapidations,  and  it 
was  not  till  a  dispute  arose  on  another  subject,  that  the  plaintiff,  at  the  latter  end  of 
October,  1839,  first  mentioned  his  claim  for  dilapidations.  In  the  following  January 
he  had  them  surveyed,  and  the  amount  was  then  formally  demanded. 

On  the  12th  of  August,  1839,  there  was  a  statement  of  accounts  between  the 
plaintiff  and  defendant,  signed  by  them  both,  in  which  there  was  no  mention  of  any 
claim  for  dilapidations. 

The  questions  for  the  opinion  of  the  Court  are  : — 1st.  Whether  under  the  above 
circumstances  there  is  sufficient  evidence  that  the  exchange  was  intended  by  the 
plaintitl' and  the  defendant  to  be  on  the  footing  that  each  should  take  the  living  of 
the  other  in  its  then  state  and  condition.  2ndly  Whether  the  law  of  England,  with 
respect  to  the  dilapidations  claimed  by  the  succe-ssor  to  a  spiritual  preferment  from  his 
predecessor,  applies,  under  the  above  circumstances,  to  the  case  of  an  exchange  of 
preferments. 

The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows  : — 
That  the  custom  of  England  with  respect  to  the  liability  of  an  incumbent  to  his 
successor  for  dilapidations,  does  not  apph'  to  the  case  of  an  exchange  of  livings : 
hecause  a  rector  is  a  tenant  for  life,  and  the  custom  only  differs  from  the  ordinary  law 
relating  to  the  liability  of  tenants  for  life  for  waste,  by  allowing  an  action  of  waste 
to  be  brought  by  one  party  against  another  without  there  having  been  any  privity  of 
estate  between  them,  and  also  against  the  executor  of  the  toi't  feasor,  notwithstanding 
the  principle  of  "  actio  personalis  moi'itur  [169]  cum  persona :  "  consequently,  the 
successor  being  in  by  his  own  contract,  no  action  lies  ;  at  all  events,  the  injury,  if  any, 
being  the  result  of  and  springing  from  a  contract,  and  caused  by  the  plaintifi's  own 
act,  an  action  of  tort  cannot  lie  :  that  the  parties  are  not  in  merely  by  presentation 
and  institution,  but  by  contract,  since  if  one  had  died  before  the  induction  of  the 
other,  or  vice  versa,  the  institution  and  induction  of  the  one  would  have  been  void. 
The  defendant  will  also  contend  that  a  contract  to  exchange  the  livings  in  their  then 
State  and  condition,  is  found  in  point  of  fact  by  the  case  :  that  the  statement  and 
signature  of  the  accounts  between  the  parties  without  reference  to  any  claims  for 
dilapidations,  four  months  after  the  exchange,  and  two  before  any  such  claim,  is  con- 
clusive evidence  upon  the  subject ;  that  therefore,  according  to  the  legal  effect  of  an 
ordinary  contract  of  exchange,  and  by  the  express  terms  of  the  present  one,  the 
defendant  is  entitled  to  have  a  verdict  entered  for  him. 

Thesiger,  for  the  plaintiff.  The  case  finds  that  there  was  no  specific  agreement 
entered  into  upon  the  subject  of  dilapidations,  and  therefore  merely  raises  the  general 
question,  whether  upon  an  exchange  of  livings,  either  party  can  maintain  an  action 
for  dilapidations.  [Paike,  B.  The  plea  avers  that  there  was  an  agreement  to 
exchange  their  respective  livings  in  their  then  state  and  condition,  and  then  it  is  found 
that  there  was  no  specific  agreement  entered  into  upon  the  subject  of  dilapidations, 
but  from  the  conduct  of  the  parties  at  the  time  of  and  for  some  months  after  the 
exchange  was  agreed  and  acted  upon,  it  is  plain  that  neither  party  then  contemplated 
any  claim  for  dilapidations.  That  might  be  because  they  did  not  know  the  extent  of 
the  dilapidations,  and  they  might  con'ceive  that  the  amount  in  each  was  equal.  The 
exchange  of  livings  is  only  the  case  of  each  incumbent  surrendering  to  his  patron  the 
living  he  holds.]  [170]  The  only  diffeience  is,  that  there  is  a  condition  that  if  one  of 
the  parties  should  die  before  induction,  the  other  party  returns  to  his  living  on 
the  former  presentment.  That  is  the  only  difference  between  this  and  a  formal  resig- 
nation ;  and  in  Gibson's  Codex  (page  821)  it  is  said,  that  "no  other  collateral  condi- 
tion may  be  annexed  to  a  resignation,  in  order  to  exchange,  than  what  is  expressed 
in  the  foregoing  writ  in  these  cases,  and  founded  thei-eupon."  He  was  then  stopped 
by  the  Court,  who  called  upon 

Fortescue,  contra.  It  is  assumed  on  the  other  side,  that  the  parties  are  in  the 
same  situation  as  if  they  were  in  as  successors  the  one  to  the  other,  in  the  ordinary 
way,  by  institution  and  induction  ;  but  that  is  not  so  ;  neither  is  the  succeeding 
party  the  successor  to  any  greater  extent  than  a  party  is  succes.sor  to  another  in  an 
estate  which  he  purchases  from  him.     Succession,  in  the  case  of  a  corporate  body. 
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is  analogous  to  descent  in  case  of  a  natural  body  ;  there  is  no  such  succession  here. 
These  parties  are  in  by  contract.  The  law  on  this  subject  is  correctly  stated  in 
Watson's  Clergyman's  haw,  p.  28,  where  it  is  said  :  "Two  persons,  by  an  instrument 
in  writing,  do  agree  to  exchange  their  benefices,  which  are  both  spiritual,  and  in 
order  thereunto  resign  them  into  the  hands  of  the  ordinaiy.  Such  exchange  being 
executed  the  resignations  are  good,  but  though  the  one  is  instituted  and  inducted  into 
the  other's  benefice,  yet  if  the  exchange  be  not  executed  in  both  parts,  the  clerk  on 
whose  part  the  exchange  was  not  executed  may  have  his  benefice  again."  This  shews 
that  the  parties  are  not  in  merely  by  resignation  on  the  one  side,  and  presentation, 
institution,  and  induction  on  the  other  ;  for  if  so,  on  one  being  presented,  instituted, 
and  inducted,  the  estate  and  right  of  action  would  vest  in  him  immediately  ;  but  it 
is  not  so  in  the  case  of  an  exchange,  for  so  long  as  it  is  not  executed  on  both  sides 
the  [171]  whole  proceeding  may  be  rendered  void,  and  each  may  in  such  case  resume 
his  old  estate.  The  parties,  therefore,  are  not  in  by  institution  and  induction  :  if 
they  were,  their  right  of  action  would  vest  immediately  ;  but  it  does  not ;  "  for 
in  this  case  of  exchange  the  law  doth  annex  this  condition  to  a  resignation,  if  it  be 
fully  executed.  But  a  collateral  condition  may  not  be  annexed  thereunto."  An 
argumeut  on  the  other  side  is  built  on  this  latter  expression,  which  was  read  from 
Gibson's  Codex,  but  it  does  not  affect  the  case  at  all.  Lord  Coke  (see  2  Kep.  74  b.)  com- 
pares the  effect  of  an  agreement,  in  a  case  of  this  sort,  to  a  deed  to  lead  the  uses  of  a 
fine,  and  says,  that  to  a  fine  no  collateral  condition  can  be  annexed ;  but  who  can 
doubt  that  it  may  be  contained  in  a  deed  to  lead  the  uses  of  such  fine  ?  The  passage 
in  Watson  proceeds  as  follows  :  "  But  a  collateral  condition  may  not  be  annexed  there- 
unto, no  more  than  an  ordinary  may  admit  upon  condition,  or  a  judgment  be  con- 
fessed upon  condition,  which  are  judicial  acts.  And  so  if  two,  upon  such  an  agree- 
ment, resign  as  aforesaid,  and  the  patrons,  according  to  their  agreement,  present  cross 
de  novo,  (as  they  must  do  if  the  exchange  be  executed),  and  the  one  is  admitted, 
instituted,  and  inducted  into  the  other's  benefice  ;  and  the  other  is  likewise  instituted 
into  his,  but  the  first  dieth  before  he  is  inducted  into  his  benefice,  although  after  a 
mandate  made  by  the  bishop  for  his  induction,  (although  the  induction  of  the  first 
was  absolute),  yet,  because  it  was  directed  by  the  precedent  agreement,  which  ought 
to  be  executed  on  both  parts  in  the  lifetime  of  the  parties,  (which  in  this  case  it  was 
not  for  want  of  induction),  the  exchange  is  void.  Fitzh.  Abr.,  Exchange,  10,  Lord 
Crumwell'a  case,  2  Co.  74  b.  The  like  law  if  before  the  completing  of  the  exchange  by 
mutual  presentment,  institution,  and  induction,  the  reason  of  the  exchange  fail ;  Coll 
[172]  and  Glover  v.  The  Bislmp  of  Lichfield  and  Cmmtry,  Hob.  150;  for  respect  must  be 
had  to  the  resignation  and  protestation  of  both  incumbents.  And  therefore  either 
incumbent  may  return  to  his  old  benefice,  in  pristino  statu,  upon  his  former  present- 
ments." There  is  a  case  precisely  to  the  same  effect  in  Burn's  Ecclesiastical  Law,  vol.  2, 
p.  242,  where  it  is  said  :  "  Thus,  where  one  is  both  instituted  and  inducted,  and  the 
other  is  only  instituted  and  dies,  or  refuses  to  finish,  in  this  case,  though  they  have 
proceeded  so  far,  yet  the  resignation  and  all  that  followeth  upon  it  shall  be  void,  and 
both  (if  both  are  living)  may  return  to  their  former  benefices  upon  the  foot  of  former 
possession  ;  or  if  one  dies  before  he  is  inducted,  and  after  the  induction  of  the  other, 
this  induction  and  all  that  went  before  shall  be  void,  because  the  exchange  was  not 
fully  executed  during  the  lives  of  the  parties."  For  this  Gibson's  Codex,  821,  is 
cited  as  an  authority  ;  and  it  is  added  from  Degge's  Parson's  Counsellor,  "  and  this 
is  agreeable  to  the  reason  of  the  common  'law,  for  at  the  common  law,  if  a  man 
exchange  lands,  and  the  lands  he  receives  in  exchange  be  evicted,  he  may  repair  to 
his  own  lands  and  le-enter  upon  them."  There  is  more  analogy  between  estates 
ecclesiastical  and  estates  at  common  law  than  may  at  first  be  supposed. 

This  is  an  action  of  tort,  which  is  founded  upon  the  estate  of  the  parties.  It  is 
not  annexed  to  the  person  in  any  way  ;  and  if  the  legal  seisin  in  fee  is  not  in  the 
parties,  the  action  cannot  be  maintained:  JVright  v.  Smyihies  {\0  East,  409),  Browne 
V.  llainsden  (2  Moore,  612).  Those  cases  shew  that  the  right  of  action  is  annexed  to 
the  estate.  Then  what  estate  has  the  parson  in  his  glebe?  Li  Co.  Lit.  341  a.,  it  is 
said, — "  Li  whom  the  fee  simple  of  the  glebe  is,  is  a  question  in  our  books.  Some 
hold  that  it  is  in  the  patron  ;  but  that  cannot  be  for  two  reasons.  First,  for  that  in 
the  beginning  the  land  was  given  to  the  parson  and  his  successors,  and  the  patron  is 
no  successor.  Secondly,  the  [173]  words  of  the  writ  of  juris  utrum  be,  'si  sit  libera 
eleemosina  ecclesite  de  D.,'  and  not  of  the  patron.  Some  others  do  hold  that  the  fee- 
Ex.  Div.  VIII.— 3* 
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simple  is  in  the  patron  and  ordinai-y  ;  but  this  cannot  be  for  the  causes  above  said  : 
and  therefore,  of  necessity,  tlio  fee-simple  is  in  abeyance,  as  Littleton  saith.  And 
this  was  provided  bv  the  providence  and  wisdom  of  the  law  ;  for  that  the  parson  and 
viear  have  euram  animarnm,  and  were  bound  to  celebrate  divine  service,  and  administer 
the  sacraments  ;  and  therefore  no  act  of  the  predecessor  should  make  a  discontinuance 
to  take  awav  the  cntiy  of  the  successor,  and  to  drive  him  to  a  real  action,  whereby  he 
should  be  destitute  of  maintenance  in  the  meantime.  Upon  consideration  of  all  our 
l)0()ks  I  observe  this  diversity,  that  a  parson  or  vicar,  for  the  benefit  of  the  church  and 
of  his  successors,  is  in  some  cases  esteemed  in  law  to  have  a  fee-simple  qualified  ;  but 
to  do  anything  to  the  prejudice  of  his  successor  in  many  cases,  the  law  adjudgeth 
liim  to  have  in  ett'ect  but  an  estate  for  life."  And  he  adds—"  Causse  ecclesisB  publicis 
causis  a'()uiparantur  ;  and  sumnia  ratio  est  qn-x  pro  religione  facit.  And  Ecclesia 
fungitur  vice  minoris  ;  nieloriem  facere  potest  conditionem  suani,  deteriorem  nequaquam. 
As  a  pai-son,  vicar,  archdeacon,  prebend,  chantery  priest,  and  the  like,  may  have  an 
action  of  waste,  and  in  the  writ  it  shall  be  said,  ad  exha3redationera  ecclesiaj,  &c. 
ipsius  B.  or  priebendie  ipsius  A."  From  this  circumstance,  of  the  action  of  waste 
lying,  it  seems  clear  that  the  action  is  atmexed  to  the  estate. 

ilence  it  would  seem  that  the  parson  for  some  purposes  has  the  fee,  though  for 
other  purposes  the  law  considers  him  as  having  only  a  life  estate.  Then  what  estate 
has  he  for  the  purpose  of  exchanging  his  benefice?  If  a  fee,  then  the  whole  fee  would 
pass  by  the  contract  of  exchange,  and  any  claim  for  dilapidations  by  either  is  out  of  the 
question  :  if  a  life  estate  merety,  the  analogies  which  hold  at  common  law  with  respect 
to  estates  would  apply  here,  and  the  plaintiff  is  in  the  situation  of  a  remainder  man 
who  has  ptn'-[174]-chased  from  the  particular  tenant  his  life  estate,  and  it  is  not  for 
him  to  complain  that  he  has  not  so  good  a  bargain  as  he  expected.  It  is,  however, 
for  ceitain  purposes  only  that  he  has  merely  a  life  estate ;  for  the  purpose  of  an 
exchange  he  has  an  estate  in  fee.  He  has  power  by  law  to  exchange  with  the  con- 
sent of  the  patron  and  ordinary ;  for  that  purpose  he  has  the  fee,  and  by  the  contract 
he  passes  the  whole  fee,  and  not  merely  the  estate  of  the  person  in  remainder  after 
him.  If  so,  no  right  of  action  can  pass  to  the  present  plaintiff.  And  if  it  were  a  life 
estate,  the  same  argument  would  prevail  to  nearly  the  same  extent.  Where  a  party 
takes  an  estate  by  contract,  he  cannot  resort  to  an  action  of  tort  at  common  law,  for 
the  doing  that  to  which  he  was  a  party.  It  was  suggested  by  the  Lord  Chief  Baron, 
whether  a  party  who  contracted  for  his  own  benefit,  and  agreed  to  waive  the  claim 
for  dilapidations,  would  not  be  chargeable  with  simony.  It  may  be  questionable 
whether  he  would.  There  may  be  cases  in  which  it  would  be  for  the  benefit  of  the 
church  that  a  fresh  incumbent  should  be  made  liable  for  the  dilapidations  ;  and  there 
is  the  protection  of  the  consent  of  the  patron  and  ordinary  being  necessary  to  the 
exchange.  It  is  clearly  for  the  benefit  of  the  church  that  parties  should  be  allowed 
thus  to  exchange.  The  diocesan  will  take  care  of  the  interests  of  the  church,  and 
the  patron  will  also  take  cai'c  that  no  injustice  is  done  to  that  which  cannot,  perhaps, 
be  said  to  be  his  own  inheritance,  but  is  pretty  nearly  so.  The  inconvenience  would 
seem  to  be  the  other  way.  If  an  agreement  upon  the  subject  be  simoniacal,  how  is 
the  question  to  be  settled  Ijctween  the  parties?  It  can  only  be  by  two  cross  actions 
in  every  case  of  an  exchange.  It  is  a  strong  point  in  the  defendant's  favour,  that  no 
such  action  as  this  has  ever  been  heard  of,  which  tends  to  shew  that  such  an  action 
would  not  lie,  as  exchanges  like  this  are  of  everyday  occurrence. 

Lord  Abinger,  C.  B.  It  might  be  a  very  considcj-able  question,  whether,  if  a 
contract  for  the  exchange  of  livings  [175]  we're  made  in  writing,  with  an  express 
declaration  that  neither  party  should  sue  the  other  for  the  dilapidations,— if  one  party 
said.  If  you  will  admit  me  to  your  living,  I  will  admit  you  to  mine,  and  I  will  make 
no  claniis  for  dilapidations,— it  would  not  amount  to  a  simoniacal  contract,  and  so 
would  be  void.  At  present  I  do  not  see  that  it  makes  any  difference  whether  it  be 
a  contiact  with  a  party  to  resign  in  favour  of  another,  or  whether  it  be  a  contract  for 
an  exchange,  which  may  possibly  fail  in  the  completion.  But  it  is  unnecessary  in 
this  case  to  pronounce  a  judgment  on  that  point,  for  here  the  exchange  was  made'and 
completed.  Then  the  only  question  is,  whether  an  agreement  simply  to  exchange, 
has  necessarily  and  fairly  engrafted  upon  it  the  condition  that  neither  party  shall 
be  liable  to  the  other  for  dilapidations.  I  see  nothing  to  shew  that,  and  I  do  not  see 
any  consequence,  derived  from  the  admitted  contract'to  exchange,  and  the  exchange 
actually  completed,  operating  against  the  right  of  the  party  entering  to  claim  for 
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dilapidations.  The  facts  found  in  this  case  preclude  the  necessity  of  tiic  Court  con- 
sidering the  eOect  of  a  positive  agreement  to  that  efTect  ;  there  is  no  such  agreement 
here  :  the  parties  have  the  same  right  as  thej'  would  have  in  case  of  a  presentation  to 
a  living,  when  it  is  clear  that  the  plaintifl'  would  have  a  right  to  claim  for  dilapidations 
against  his  predecessoi-.     I  think,  therefore,  that  the  judgment  must  he  in  his  favour. 

Parke,  B.  I  entirely  agree  in  opinion  with  the  Lord  Chief  Baron.  The  first 
question  is,  whether  there  is  in  this  case  any  agreement  between  the  parties,  that  if 
the  living  were  exchanged,  each  should  omit  to  sue  the  other,  and  in  effect  give  up 
to  the  other  any  claim  for  dilapidations.  The  case  finds  that  there  was  no  specific 
agreement,  and  it  would  be  very  wrong  to  infer  from  the  facts  stated  in  the  case, 
that  there  was  such  an  agreement ;  and  even  if  there  were,  I  cannot  help  concurring  in 
the  doubt  which  has  been  expressed  by  my  Lord,  whether  it  [176]  would  be  valid 
and  binding.     It  appears  to  me  to  savour  of  simony. 

The  next  question  is,  whether  by  law  the  claim  for  dilapidations  does  not  apply 
to  a  successor  by  exchange,  as  well  as  to  another.  The  law  upon  that  subject  is 
expressed  in  the  written  declaration  of  what  was  the  common  course  in  the  olden 
times.  In  the  case  of  JFise  v.  Metwlfe  (10  B.  &  Ci-.  299;  5  Man.  &  Ky.  23.5,  965), 
that  declaration  will  be  found  to  be  the  foundation  of  the  judgment  of  the  Court, 
and  it  is  extended  to  all  rectors.  It  states  in  effect  (see  1  Lutw.  116;  Degge's 
Parson's  Counsellor,  p.  138,  pi.  94),  that  "all  prebends,  rectors,  vicars,  &c.,  shall  be 
required  to  repair  and  support  their  parsonages,  and  so  on,  and  to  deliver  them  to 
their  successor  repaired  and  supported  ;  and  if  they  do  not,  they  shall  pay  such  a  sum 
to  their  successors  as  shall  be  necessary  for  the  reparation  or  necessary  re-edification 
of  the  house  or  building."  That  statement  of  the  law  applies  to  all  successors  of 
persons  ceasing  to  possess  the  living.  If  they  have  permitted  dilapidations,  they 
are  to  pay  to  their  successors  so  much  as  shall  be  necessary  to  put  the  rectory  into  a 
pi'oper  state  of  repair.  Such  being  the  law,  there  is  no  doubt  the  plaintiff  was  the 
successor  of  the  defendant.  It  is  said  that  it  could  not  be  known  till  the  exchange 
was  completed  whether  he  would  be  his  successor  ;  there  can  be  no  doubt  that  it  was 
a  defeasible  right  to  the  living,  until  the  other  incumbent  was  inducted  ;  but  I  do 
not  think  there  can  be  any  doubt,  that  when  induction  took  place  on  his  taking 
possession,  he  became  the  successor,  and  his  predeces.sor  became  liable  for  the 
dilapidations.  The  circumstance  of  the  right  being  defeasible  I  do  not  think  con- 
stitutes a  defence ;  but  it  is  unnecessary  to  decide  that  question  here,  because  the 
other  incumbent  was  inducted  also.  The  case  therefore  appears  to  me  to  be  clear  on 
both  points.  It  is  found  that  there  was  no  agreement  between  the  parties  that  the  one 
should  give  up  the  right  to  [177]  dilapidation  as  against  the  other,  and  there  is  no 
exemption  to  the  operation  of  the  general  law  applying  to  a  case  of  mutual  resignation 
with  a  view  to  an  exchange  of  living.". 

GuRNEY,  B  It  is  found  that  there  was  no  agreement  here,  and  therefore  the 
common  law  must  prevail. 

EoLFE,  B.  I  am  of  the  same  opinion.  Suppose,  instead  of  an  exchange,  it  had 
been  an  acceptance  by  the  other  party  of  the  living,  there  is  no  doubt  the  common- 
law  right  would  have  attached  ;  and  I  see  no  ground  for  making  the  slightest  difference. 
This  is  an  acceptance  of  a  living  under  a  special  contract, — a  case  in  which  the  law 
allows  a  contract,  that  in  consideration  of  one  resigning  his  living,  the  other  shall 
resign  also.  I  do  not  enter  into  the  argument  as  to  what  would  be  the  law  in  the 
intermediate  period  between  the  first  and  the  second  presentation.  I  think  the  same 
principle  would  still  apply,  but  there  is  a  great  analogy  between  this  and  the  exchange 
of  land — the  exchange  may  become  wholly  void  by  the  death  of  one  of  the  parties 
before  the  transaction  is  completed.  Upon  the  whole,  I  entirely  concur  in  the  opinion 
which  has  been  expressed,  and  particularly  in  the  doubt  intimated  by  my  Lord, 
whether  an  agreement  to  waive  the  claim  for  dilapidations  would  have  been  a  valid 
agreement. 

Judgment  for  the  plaintiff". 

[178]  Staniland  i\  Hopkins.  Exch.  of  Pleas.  Nov.  24,  1841.— -By  an  act  of 
Parliament  creating  a  Court  of  Requests  for  the  borough  of  Boston,  it  was  enacted, 
that  the  mayor,  recorder,  deputy  recorder,  aldermen,  and  common  councilmen 
for  the  time  being  of  the  borough,  the  justices  of  the  peace  for  a  certain  district, 
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together  with  other  persons  therein  mentioned,  should  be  the  commissioners 
thereof :  and  that  in  case  of  a  vacancy  in  the  situation  of  clerk  of  the  court,  itc, 
the  mayor  and  aldermen  of  the  borough,  for  the  time  being,  or  the  major  part 
of  them,  should  appoint  a  successor,  and  that  until  such  appointment  should  be 
made,  the  commissioners  or  any  three  or  more  of  them  should  nominate  officers 
to  do  the  business  of  the  Court.  At  a  meeting  of  the  town  council  of  B.,  specially 
summoned  for  the  purpose  of  electing  a  clerk,  the  plaintiff,  who  was  a  member 
of  the  council,  was  elected  by  the  council,  and  before'the  end  of  the  election  he 
tendered  to  the  mayor  his  resignation  of  the  office  of  town  councillor,  together 
with  the  sum  of  £50  as  a  tine  on  resignation,  under  o  k  6  Will.  4,  c.  76,  s.  51. 
A'o  bye-law  had  been  made  to  enforce  a  fine  on  resignation,  and  therefore  the 
mayor  returned  the  £50,  in  the  presence  of  the  council,  after  the  election.  The 
plaintift's  seat  in  the  council  was  afterwards  filled  by  the  election  of  another 
person,  and  at  a  quarterly  meeting  of  the  town  council,  held  on  the  7th  of  May, 
1S40,  of  which  no  notice  had  been  given,  the  plaintift"  was  again  elected  by  the 
town  council: — Held,  first,  that  neither  the  73rd  section  of  5  &  6  Will.  4,  c.  76, 
nor  the  8th  section  of  6  &  7  Will.  4,  c.  105,  was  applicable  to  this  case. — Secondly, 
that  the  case  was  within  the  72ud  section  of  5  &  6  Will.  4,  c.  76;  the  true 
construction  of  which  was,  that  the  body  corporate,  under  that  act,  should  be 
trustees  or  commissioners  for  executing,  by  the  town  council,  the  powers  and 
provisions  of  all  acts  of  Parliament,  of  which  powers  and  provisions  the  old  bodj^ 
corporate,  or  any  of  the  members  thereof,  in  their  corporate  capacity,  were  sole 
commissioners  or  trustees  before  the  election  of  the  town  council :  and  as  the 
mayor  and  aldermen  were,  by  the  local  act,  sole  trustees  or  commissioners  for 
the  purpose  of  appointing  the  clerk,  that  their  powers  devolved  upon  the  town 
council,  and  that  the  plaintiff  was  duly  elected  at  the  first  meeting ;  that,  under 
all  the  circumstances  of  the  case,  the  plaintiff's  resignation  of  the  office  of  town 
councillor  was  sufficient ;  but  that  if  it  was  not,  his  election  to  the  office  of  clerk 
had  the  effect  of  vacating  his  oflBce  of  town  councillor. 

[S.  C.  11  L.J.  Ex.  65.] 

This  was  an  action  for  money  had  and  received  by  the  defendant  to  the  use  of  the 
plaintiff,  and  on  an  account  stated  between  them  The  defendant  pleaded  the  general 
iasue,  non  assumpsit,  and  a  verdict  was  found  for  the  plaintiff',  with  £167  damages, 
subject  to  the  following  case,  with  liberty  for  either  party  to  turn  it  into  a  special 
verdict. 

By  an  act  of  the  47  Geo.  3,  c.  1,  s.  2,  intituled  "An  Act  for  the  more  speedy 
recovery  of  Small  Debts  in  the  borough  and  parish  of  Boston,  and  the  hundreds  of 
Skirbeck  and  Kirton,  except  the  parishes  of  Gosberton  and  Surfleet,  in  the  county  of 
Lincoln,"  aftei'  reciting  that  the  borough  of  Boston  is  an  ancient  corporation,  as  well 
by  prescription  as  charter,  and  also  that  it  would  greatly  tend  to  the  encouragement 
of  trade  in  the  said  borough  and  in  the  said  parishes  and  places,  if  certain  local  acts 
of  Parliament  were  repealed,  and  more  extensive  powers  [179]  vested  in  commissioners, 
to  hear  and  determine  plaints  concerning  debts  not  exceeding  £5,  arising  within  the 
said  borough  and  parish  of  Boston,  and  the  said  hundreds  of  Skirbeck  and  Kirton, 
except  the  parishes  of  Gosberton  and  Surfleet,  it  was  enacted,  "That  the  mayor, 
recorder,  deputy  recorder,  aldermen,  and  common  councjlmen  of  the  said  borough  of 
Boston  for  the  time  being,  the  several  justices  of  the  peace  for  the  parts  of  Holland 
in  the  said  county  for  the  time  being,  residing  in  and  acting  for  the  said  parts,  the 
several  ministers  of  the  parish  churches  within  the  said  hundreds  of  Kirton  and  Skir- 
beck, for  the  time  being,  and  the  several  other  persons  therein  named,  should  be  and 
they  were  thereby  appointed  commissioners,  and  they  and  their  successors  were  thereby 
constituted  a  court  of  justice,  by  the  name  of  the  Court  of  Requests  for  the  borough 
and  parish  of  Boston,  and  the  hundreds  of  Skirbeck  and  Kirton,  except  &c.,  in  the 
county  of  Lincoln  ;  and  the  said  commissioners  were  thereby  empowered  and  required 
to  meet  and  assemble,  and  to  hold  the  said  Court  on  Monday  in  every  week,  in  the 
Guildhall  of  the  said  borough,  or  in  some  other  convenient  place  within  the  said 
borough,  to  be  appointed  by  the  major  part  of  the  said  commissioners  for  that  purpose 
assembled  ;  that  the  first  meeting  of  the  said  commissioners  should  be  holden  on  the 
third  Monday  next  after  the  passing  of  the  said  act,  and  the  commissioners  present 
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should  elect  ;i  chairman  foi'  that  meeting,  and  so  at  each  succeeding  meeting ;  and  the 
said  commissioners,  or  the  major  part  of  them  who  should  be  present  at  such  meetings, 
not  being  less  than  three,  (except  as  thereinafter  mentioned),  were  thereby  authorized 
and  empowered  to  hear  and  determine  all  such  actions  and  causes  as  were  thereinafter 
mentioned,  and  to  give  such  judgments,  and  to  make  such  orders  and  decrees  therein, 
and  to  award  execution  thereupon,  with  the  costs,  against  the  body  or  bodies,  or 
against  the  goods  of  all  and  every  other  the  person  and  persons  against  whom  they 
should  [180]  give  any  such  judgments  or  make  any  oider  or  decree  as  should  to  them 
seem  just  in  law  or  equity  ;  and  in  case  of  any  e(iuality  of  votes  in  an}'  action,  cause 
or  question  before  the  said  commissioners,  the  said  chairman,  so  elected,  should  have 
the  casting  vote  ;  and  if  it  should  happen  that  no  chairman  should  have  been  previously 
elected  at  that  meeting,  then  and  in  every  such  case  the  commissioner  present,  who 
should  stand  first  in  the  list  of  names  of  the  said  commissioners,  should  have  the 
decisive  or  casting  vote.  And  it  was  thei'eby  fuither  enacted,  that  when  and  as  often 
as  it  should  happen  that  the  office  of  clerk,  or  serjeant,  or  crier,  or  any  other  officer 
or  officers,  should  become  vacant,  either  through  misbehaviour,  death,  or  resignation, 
suspension,  dismission,  removal,  or  incapacity,  then  and  in  every  such  case  it  should 
and  might  be  lawful  for  the  mayor  and  aldermen  of  the  said  borough  of  Boston  for 
the  time  being,  or  the  major  part  of  them,  and  they  were  thereby  required  to  nominate 
and  appoint  another  fit  and  proper  person  to  be  clerk,  or  serjeant,  or  crier,  or  other 
officer  or  officers  of  and  in  the  said  Coui't  of  Keqnests  during  his  and  their  good 
behaviour,  and  until  such  nomination  and  appointments  should  be  made  as  aforesaid, 
it  should  and  might  be  lawful  for  the  said  commissioners  of  the  said  Court  of  Requests, 
or  any  three  or  more  of  them,  assembled  as  aforesaid,  to  appoint  such  officers  respec- 
tively to  do  the  business  of  the  said  Court  until  such  nomination  and  appointment 
should  from  time  to  time  be  made  as  aforesaid  ;  and  all  persons  so  appointed  by  the 
said  commissioners,  or  any  three  of  them,  should  be  and  be  deemed  to  be  (during  such 
time  as  they  should  respectively  act)  officers  under  the  said  act,  to  all  intents  and 
purposes  whatsoever,  and  entitled  to  all  the  advantages  and  emoluments  specified  in 
the  said  act,  and  should  be  subject  to  be  removed  from  their  offices  in  like  manner 
as  the  officers  from  time  to  time  to  be  appointed  b}'  the  mayor  and  aldermen  of  the 
said  borough  of  Boston  as  [181]  aforesaid,  or  the  major  part  of  them,  for  the  time 
being,  were  subject  to  be  removed." 

By  the  10th  section  of  the  act,  the  commissioners  had  power  to  remove  the  clerk 
for  misbehaviour,  and,  subject  to  the  control  of  the  mayor  and  aldermen,  to  appoint  a 
deputy  during  his  removal.  A  copy  of  the  above-mentioned  act  accompanied  and  was 
to  form  part  of  this  case. 

The  council  of  the  said  borough,  at  the  time  of  the  several  elections  of  the  plaintiff 
and  defendant  respectively,  as  hereinafter  mentioned,  had  not  appointed  any  of  their 
body,  under  the  73rd  section  of  the  5  &  6  Will.  4,  c.  76,  to  execute  the  powers, 
duties,  and  functions  reposed  in  the  mayor  and  aldermen  by  the  above  statute,  or 
to  act  as  commissioners  under  the  above  statute.  On  the  23rd  of  November,  1839, 
Mr.  Francis  Thirkill,  the  clerk  of  the  said  Court,  died,  and  the  office  thereby  became 
vacant.  On  the  2nd  of  December,  1839,  at  a  meeting  of  the  town  council,  specially 
summoned  for  the  purpose  of  electing  a  clerk  to  the  said  Court,  the  defendant  was 
first  elected  by  the  mayor  and  aldermen  only,  after  which  an  election  took  place 
before  the  town  council,  at  which  both  the  plaintift'  and  the  defendant  were  candi- 
dates. They  were  both  members  of  the  town  council,  and  out  of  courtesy  they  each 
voted  for  the  other  at  the  election  of  the  town  council.  Immediately  after  the 
plaintiff'  had  voted  for  the  defendant,  and  before  the  election  was  completed,  he 
tendered  his  resignation  to  the  mayor,  in  a  letter,  with  £50.  The  mayor  afterwards 
returned  the  £50.  The  plaintiff  was  elected  by  the  council,  eleven  members  of  the 
council  voting  for  the  plaintiff',  and  ten  for  the  defendant.  There  was  no  bye-law  to 
enforce  a  fine  on  resignation  ;  and  therefore  the  ma3'or  returned  the  £50  in  the 
presence  of  the  council  after  the  election.  Afterwards,  on  the  12th  of  Deeembei',  the 
plaintiff's  seat  at  the  council  was  filled  by  an  election  of  Mr.  Wedd  by  [182]  the 
burgesses  of  the  same  ward.  At  a  quarterly  meeting  of  the  town  council,  on  the  7th 
of  May,  1840,  the  plaintiff  was  re-elected  by  the  council.  No  previous  notice  had 
been  given  of  the  intention  to  elect  a  clerk  of  the  Court  of  Requests  at  that  meeting. 
The  defendant  has  always,  since  his  election  by  the  mayor  and  aldermen,  acted  as 
clerk  of  the  .said  court,  and  has  received  fees  to  the  amount  of  £167. 
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The  question  for  tlie  opinion  of  the  Court  was,  whether  the  plaintift"  had  been 
duly  elected  clerk  of  the  said  court ;  if  so,  the  verdict  for  the  plaintift'  was  to  stand  ; 
otherwise  a  verdict  was  to  be  entered  for  the  defendant. 
The  case  was  argued  early  in  this  Term  (Nov.  10),  by 

Hill,  for  the  plaintift'.     the  main  question  in  this  case  is,  in  whom  the  right  of 
election  is  vested.     The   Boston   Court  of  Kequests  Act  enacts,   "  that  the  m;iyor, 
recorder,  deputy   recorder,  aldermen,  and   common  councilmen   of    the   Borough  of 
Boston,  with  the  justices  of  Holland,  the  ministers  of  ceitain  parishes,  and  several 
other  persons  named  in  the  act,  shall  be  commissioners  of  the  court ; "  and  it  also 
eiiiicts,  "that  in  case  of  a  vacancy  in  the  ottice  of  cleik,  or  serjeant,  or  crier,  &c., 
of  such  court,  it  should  be  lawful  for  the  mayor  and  aldermen  of  the  said  borough 
of  Boston  for  the  time  being,  or  the  major  part  of  them,  and  they  are  thereby  required 
to  nominate  and  appoint  another  fit  and   proper  person  for  that  purpo.se."     That 
power,  which  was  formerly  vested  in  the  mayor  and  aldermen,  the  plaintiff'  contends, 
is  now  vested,  by  the  Municipal  Corporation  Act,  in  the  town  council,  and  they  having 
appointed  him  to  the  office  in  question,  his  appointment  is  valid.     The  case  falls  within 
the  72nd  section  of  5  &  6  Will.  4,  c.   76,  which  enacts,  "that  the  body  corporate 
named  in  the  said  schedules  (A.)  and  (B.)  in  conjunction  with  any  borough,  shall  be 
trustees  for  executing,  by  the  council  of  such  borough,  the  powers  and  ])rovisions  of 
all  acts  of  Parliament  made  befoi'e  the  passing  of  this  act,  (other  than  [183]  acts  made 
for  securing  charitable  uses  and  trusts),  and  of  all  trusts  (other  than  charitable  uses 
and  ti'usts)  of  which  the  said  body  corporate,  or  any  of  the  members  thereof  in  their 
corporate  capacity,  was  or  were  sole  trustees  before  the  time  of  the  first  election  of 
councillors  in  such  borough  under  this  act."     The  eft'ect  of  that  section  is  to  vest  in 
the  town  council  the  execution  of  all  the  powers  and  provisions  of  all  acts  of  Parlia- 
ment made  before  the  passing  of  the  Municipal  Act,  of  which  powers  and  provisions 
the  old  corporations  weie  the  sole  trustees  and  (by  the  interpretation  clause,  section 
142)  commissioners.     The  73rd  section  enacts,  "that  in  every  boi'ough  in  which  the 
body  corporate  &c.  was  or  were  Ijefore  the  passing  of  this  act  trustees,  jointly  with 
other  trustees,  for  the  execution  of  any  act  of  Parliament,  or  of  any  trust,  or  in  which 
the  body  corporate  &c.  by  any  statute,  charter,  bye-law,  or  custom,  was  or  were 
before  the  passing  of  this  act  lawfully  appointed  to  or  exercised  any  powers,  duties, 
or   functions  whatsoever,   not  otherwise    herein   provided  for,   the  council  of    such 
borough  shall  appoint  a  like  number  of  councillors  to  be  joint  trustees  as  there  were 
theretofore  members  or  nominees  of  such  corporate  body."     That  section,  therefore, 
provides  for  two  other  classes  of  cases  :  one  where  the  old  corporations  were  joint 
trustees  with  other  parties ;  the  other  where  they  exercised  powers  and  functions  not 
otherwise  pi-ovided  for  by  the  Municipal  Corporation  Act.     The  appointment  of  the 
clerk  of  the  court  under  the  local  Act  was  vested  solely  in  the  mayor  and  aldermen, 
who  were  trustees  of  the  powers  and  provisions  of  the  local  Act,  and  therefore  it  now 
vests  in  the  town  council  under  the  72nd  section.     The  argument  on  the  other  side 
is,  that  the  town  council  have  no  right  to  appoint  the  clerk  ;  according  to  their  con- 
struction of  the  72nd  section,  the  town  council  have  only  a  right  to  interfere  in  cases 
where  the  old  corporations  were  the  trustees  of  entire  acts  of  Parliament,  and  not 
merely  of  some  of  the  powers  and  provi-[184]-sions  contained  therein  ;  and  that  as 
the  mayor  and  aldermen  of  the  old  corporation  were  the  commissioners,  not  of  the 
whole  act  of  Parliament,  but  only  of  that  part  relating  to  the  election  of  the  clerk  and 
officers  of  the  Court,  the  case  falls  within  the  73rd  section  :  and  it  will  be  contended 
that  it_  was  the  duty  of  the  town  council  to  appoint  a  certain  number  of  their  own 
body,  in  whom  the  right  of  electing  the  clerk  should  vest.     That  construction,  how- 
ever, is  at  variance  both  with  the  grammatical  interpretation  of  the  section,  and  the 
object  and  purposes  of  the  act.     Whatever  was  the  intention  of  the  last  clause  of  the 
73rd  section,  it  clearly  refers  to  other  duties  and  cases  than  those  mentioned  in  the 
72nd  section. 

Secondly,  the  plaintiff  was  twice  elected  :  first,  on  the  2nd  of  December,  1839,  by 
the  town  council,  at  a  meeting  specially  convened  for  that  purpose,  pursuant  to  the 
69th  section  of  .5  &  6  Will.  4,  c.  76;"and  secondly,  on  the  7th  of  May,  1840,  at  a 
quarterly  meeting  of  the  town  council,  of  which,  however,  no  notice  was  given.  But 
no  notice  was  necessary,  for  the  election  of  clerk  fell  within  the  description  of  general 
business,  which,  by  the  69th  section,  might  be  transacted  at  a  quarterly  meeting 
without  notice,  or  might  be  transacted  at  a  quarterly  meeting  by  the  town  council 
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under  6  &  7  Will.  4,  c,  105,  s.  8,  which  provides  that  the  town  council  may  do  at  a 
quarterly  meeting  "  every  thing  proxided  under  any  local  act  of  Parliament  to  be 
done  exclusively  by  any  particular  or  limited  number,  class,  or  desciiption  of  the 
members  of  any  body  corporate  named  in  the  schedules  (A.)  and  (B.)  annexed  to  the 
said  act."  The  quarterly  meeting,  therefore,  had  jurisdiction  and  exei'cised  it  properly, 
and  no  notice  of  those  meetings  was  necessary,  as  they  are  fixed  by  the  act. 

But,  thirdly,  it  will  be  said  that  the  plaintiff,  being  a  member  of  the  town 
council  at  the  time  the  election  began,  was  ineligible,  because  the  town  council  as 
com-[185]-mis.sioners  had  power  to  remove  ofKcers  of  the  Couit  of  Requests,  and  he 
had  thereby  a  control  over  his  own  removal.  But  the  answer  to  that  is,  that  at 
common  law  the  functions  of  clerk  and  town  councillor  are  not  incompatible  ;  and  that 
the  town  council  have  joint  and  not  exclusive  powers  of  removing  otlicers,  the  power 
of  removal  being  in  the  commissioners  generally,  under  the  pi'ovisions  of  the  local  act. 
[Parke,  B.  The  town  council  are  to  elect  commissioners  to  fulfil  the  duties  of  joint 
commissioners  with  the  justices.  If  the  plaintitT  continues  a  member  of  the  town 
council,  there  is  a  difficulty  in  saying  that  he  is  eligible  as  clerk,  because  he  would 
have  the  right  of  voting  for  the  commissioners,  who  have  the  power  of  appointment 
as  to  himself.]  If  the  offices  are  incompatible,  his  office  of  town  councillor  would  be 
vacated.  In  Bex  v.  Tiszanl  (9  B.  &  Cr.  418),  where,  in  the  borough  of  Weymouth, 
the  appointment  of  the  town  clerk  was  in  the  mayor,  aldermen,  and  bailifls,  to  hold 
the  office  during  their  pleasure,  with  a  salary  which  they  had  power  to  alter  in  amount 
or  withdraw  altogether;  and  one  of  the  town  clerk's  duties  was  to  attend  all  corporate 
meetings  of  the  mayor,  aldermen,  &c.,  and  draw  up  miiuites  of  their  proceedings  under 
their  inspection  :  it  was  held  that  the  offices  of  alderman  and  town  clerk  were  incom- 
patible, because  he  would  fill  the  situation  of  master  and  servant,  and  that  an  alderman 
by  accepting  the  latter  vacated  the  former  office.  That  principle  was  recognised  in 
Rex  v.  Jones  (1  B.  &  Ad.  681),  and  also  in  Hex  v.  PaUeson  (4  B.  &  Ad.  9),  where  the 
offices  of  common  councilman  and  town  clerk  were  held  not  to  be  incompatible,  because 
the  common  council  were  not  the  masters  of  the  town  clerk,  and  had  no  power  of 
removing  him  or  of  fixing  his  salary.  Again,  the  plaintiff,  before  the  end  of  the 
election,  tendered  his  re-[186]-signation  of  the  office  of  town  councillor,  which  the 
council,  being  hy  the  6th  section  of  the  Municipal  Act  5  &  6  Will.  4  invested  with  all 
the  powers  of  the  old  corporation,  were  competent  to  accept.  Besides,  the  ■28th  section 
of  the  5  &  6  Will.  4,  c.  76,  is  applicable  to  this  case.  That  section  enacts,  "that  no 
person  shall  be  qualified  to  be  elected,  or  to  be  a  councillor  or  alderman  "  of  any  such 
borough,  "during  such  time  as  he  shall  hold  any  office  or  place  of  profit  other  than 
that  of  mayor,  in  the  gift  or  disposal  of  the  council  of  such  borough."  This  is  a  place 
of  profit  in  the  gift  of  the  council,  and  might  be  given  by  them  to  the  plaintiff.  There 
is  nothing  in  the  act  to  prevent  the  town  council  from  conferring  such  a  place  upon 
one  of  their  own  body.  The  effect  of  this  section  is,  to  disqualify  the  holder  of  a  place 
of  profit  from  being  elected  a  town  councillor,  and  as  soon  as  he  is  elected  to  such  an 
office  he  would  cease  to  be  a  membei'  of  the  town  council. 

The  Solioitor-General,  contrJi.  The  appointment  of  the  clerk  of  the  Court  of 
Eequests  is  not  in  the  town  council  of  this  borough.  The  power  to  elect  a  clerk  was, 
by  the  local  Act,  in  a  portion  only  of  the  corpoi'ation.  This  case  does  not  fall  within 
the  72nd  section,  as  that  was  intended  to  apply  to  cases  where  the  whole  corporation 
were  the  sole  trustees  of  "acts  of  Parliament"  or  of  "  trusts."  Here  the  mayor  and 
aldermen  were  not  the  sole  trustees  of  the  local  act  of  Parliament,  for  the  other  com- 
missioners were  associated  with  them  in  its  execution.  The  case  comes  within  the 
73rd  section,  which  applies  to  cases  where  the  old  corporation  were  trustees  jointly 
with  other  persons,  or  where  a  limited  number  of  them  were  by  any  statute,  bye-law, 
or  custom,  "appointed  to  or  exercised  any  powers,  duties,  or  functions  whatsoever, 
not  otherwise  herein  provided  for."  The  use  of  the  word  statute  shews  that  the  powers 
there  alluded  to  are  not  those  of  a  corporate  nature  only.  The  town  council  ought 
to  have  ap-[187]pointed  an  equal  number  of  their  own  body  with  those  of  the  old 
corporation,  who  before  had  the  power  to  elect  the  clerk  of  the  Court  of  Requests. 
It  may  well  be  conceived  that  the  legislature  intended  that  the  ten  or  twelve  person.s, 
who  constituted  the  body  of  mayor  and  aldermen,  were  proper  persons  to  make  the 
appointment,  and  not  that  a  meeting  of  the  whole  town  council  should  proceed  to  a 
general  election  of  the  clerk.  It  is  clear  that  the  right  to  nominate  the  clerk  is  not 
in  the  town  council,  but  in  a  limited  number  to  be  appointed  by  them. 
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But  it  is  said  that  this  case  m;iy  fall  within  the  6  &  7  Will.  4,  c.  105,  s.  8,  which 
enacts    "that  eveiy  thing  provided,  under  any  local  act  of  Parliament,  to  be  done 
e.xcUisiveiy  by  any  particular  or  limited  number,  class,  or  description  of  the  members 
of  any  bodv  corporate  named  in  the  schedules  (A.)  and  (B.)anne.ved  to  the  said  act  for 
reiiufatint; "corporations,  the  continuance  of  which  is  not  inconsistent  with  the  provisions 
of'the  said  act,  and  also  every  thing  provided  in  any  such  local  acts  to  be  done  by  the 
justices,  or  by  some  particular  class  or  description  of  members  of  such  body  corporate, 
being  justices,  at  some  court  of  general  or  quarter  sessions  assembled,  and  which  does 
not  relate  to  the  business  of  a  Court  of  criminal  or  civil  judicature,  shall  and  may  be 
done  by  the  council  at  some  quarterly  meeting  of  the  council,  or  by  some  committee 
of  the  council,  or  any  three  or  more  of  such  committee  to  be  appointed  at  a  quarterly 
meeting  of  the  council.       It  is  said  that  this  is  something  done  exclusively  under  a 
local  act  of  pai'liament  by  a  limited  number  of  the  body  corporate,  "  which  does  not 
relate  to  the  business  of  a  Court  of  civil  or  criminal  judicature."      But  that  is  not  so  ; 
for,  first,  the  appointment  of  a  clerk  was  not  a  thing  to  be  done  under  the  local 
act  exelu.sively  by  the  mayor  and  aldermen  ;  for  the  commissioners  generally,  or  any 
three  of  them,  had  the  power  to  nominate  a  clerk  until  the  mayor  and  aldermen  have 
made  the  appointment ;  [188]  secondly,  that  section  is  not  in  the  plaintift's  favour, 
because  the  words  "  which  does  not  relate  to  the  business  of  a  Court  of  criminal  or 
civil  judicature,"  override  the  whole  of  the  clause,  and  then  the  ti-ue  construction  of 
the  clause  is,  that  the  town  council  shall  execute  no  functions  which  relate  to  the 
criminal  or  civil  business  of  a  court  of  justice  ;  the  object  being  to  prevent  the  town 
council  from  interfering  with  the  administi'ation  of  justice.    [Parke,  B.     The  legislature 
seem  to  have  thought,  that  by  transferring  all  the  business  of  a  Court  of  criminal  and 
civil  judicature  to  the  recorder,  and  all  the  other  business  done  by  justices  at  quarter 
sessions,  not  relating  to  criminal  or  civil  judicature,  to  the  council,  they  had  disposed 
of  the  wdiole  business.]     The  words  "  relating  to  a  Court  of  criminal  or  civil  judicature," 
it  is  submitted,  extend  to  the  whole  of  the  section,  and  then  the  appointment  of 
a  clerk  of  the  Court  of  Requests  is  a  matter  which  relates  "to  the  business  of  a  court 
of  civil  judicature,"  and  therefore  does  not  belong  to  the  town  council.     In  Palmer  v. 
Fmcell  (6  M.  &  W.  627),  it  was  held  that  the  fees  of  the  assessor  and  clerk  of  the 
Court  of  Requests  did  relate  to  the  business  of  a  Court  of  civil  judicature,  and  there- 
fore that  the  town  council  had  no  authority  to  reduce  them.     The  words  "  business 
of  a  court"  cannot  be  confined  to  its  mere  judicial  business.     The  clerk  transacts  the 
whole  ministerial  business  of  the  court.     The  object  of  the  legislature  was  to  prevent 
this  large  body  of  persons  from  interfering  with  anything  relating  to  the  business  of 
a  court  or  the  appointment  of  its  officers.     Suppose,  under  the  local  act,  the  mayor 
had  been  a  judge  of  the  court,  could  it  be  contended  that  the  town  council  would  be 
the  judges,  and  have  power  bj^  vote  at  their  quarterly  meetings  to  sentence  criminals 
to  transportation  ?     There  would  be  no  end  to  the  absurdities  that  would  follow  if 
this  is  held  to  apply  to  the  mem-[189]-bers  of  the  corporate  body.     [Rolfe,  B.     By 
the  118th  section  of  the  5  &  6  Will.  4,  c.  76,  the  town  council  have  the  power  in 
certain  cases  of  appointing  the  necessary  officer,  other  than  the  recorder,  for  the  trial 
of  civil  actions.     That  seems  to  shew  that  the  object  of  the  legislature  was  not  to 
exclude  the  town  council  from  the  appointment.]     It  perhaps  might  be  more  correct 
to  argue  on  behalf  of  the  defendant,  that,  as  this  power  is  before  vested  in  other 
persons,  the  8th  section  does  not  apply  to  this  case  at  all,  but  to  those  cases  only 
which  are  omitted  in  the  73rd  and  other  sections  of  the  5  .&  6  Will.  4,  c.  76.     If  this 
case  is  within  the  Municipal  Act  at  all,  it  is  within  the  73rd  section  and  not  within 
the  72nd. 

Then  with  respect  to  the  objection  that  the  plaintiff  at  the  time  of  the  election 
was  a  member  of  the  town  council.  The  offices  of  town  councilloi'  and  clerk  of  the 
court  are  incompatible ;  for  the  plaintiff,  in  his  capacity  of  town  councillor,  would, 
under  the  provisions  of  the  local  act,  have  a  voice  if  a  question  as  to  his  own  I'emoval 
.should  arise,  and  might  thereby  keep  himself  in  oflice.  In  Rex  v.  Patteson,  it  is  laid 
down  that  the  acceptance  of  an  incompatible  office  does  not  operate  as  an  avoidance 
of  a  former  office,  where  the  party  cannot  divest  himself  of  that  office  by  his  own  act. 
These  offices  being  incompatible,  the  plaintiff  was  therefore  ineligible.  '  He  could  not 
resign  his  office  into  the  hands  of  the  burgesses,  who  have  the  election  of  the  town 
councillors,  for  they  had  no  power  to  meet  for  the  purpose  of  accepting  his  resignation, 
and  the  council  had  no  power  to  accept  his  resignation,  nor  could  he  resign  his  office 
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at  all  under  the  circumstances  of  the  case.  By  the  51st  section  of  5  &  6  Will.  4, 
0.  76,  it  is  piovided  that  a  councillor  when  elected  shall  accept  the  oHice,  or  in  lieu 
thereof  shall  pay  such  tine,  not  exceeding  £50,  as  the  council  by  a  bye-law  shall 
declare.  In  this  case  no  Iwe-law  had  been  made  fixing  the  sum  to  be  paid  on  resigna- 
tion ;  it  could  not  therefore  bo  paid,  and  no  resigna-[190]-tion  could  take  place.  Then 
the  second  election  is  void,  because  there  was  no  notice  of  the  meeting  of  the  town 
council  ;  for  the  appointment  of  a  cleik  of  the  Court  of  Requests  is  not  such  "general 
business"  of  the  corporation  as  l)y  the  C9th  section  may  be  transacted  without  notice. 
But  it  is  contended  that  the  plaintifl"s  ottice  of  town  councillor  was  vacated  and  made 
void  by  his  acceptance  of  an  office  of  profit  in  the  gift  of  the  town  council ;  but  if  the 
office  of  town  councillor  could  not  be  got  rid  of  directly  by  resignation,  neither  could 
it  by  indirect  means  :  and  the  plaintitt'  was  therefore  ineligible. 

Hill  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

LoKD  Akingek,  C.  B.  The  plaintiff"  in  this  case  claims  to  be  the  clerk  of  the 
court  for  the  recovery  of  small  debts  for  the  Borough  of  Boston,  and  certain  hundreds 
of  the  county  of  Lincoln.  His  title  to  that  office  depends  upon  two  questions  : — first, 
whether  the  town  council  of  Boston  had  the  power  of  appointing  that  officer ;  and 
secondly,  whether  he  was  ineligible  by  reason  of  having  been  at  the  time  of  the 
election  a  member  of  the  town  council.  By  the  local  Act,  47  Geo.  3,  establishing  the 
small  debts  court  above  mentioned,  the  mayor,  recorder,  deputj'  recorder,  aldermen, 
and  common  councilmen  of  Boston,  and  several  other  persons  therein  named,  were 
made  commissioners  of  the  court.  On  the  vacancy  of  the  office  of  clerk  of  the  court, 
the  mayor  and  aldermen  of  Boston  had  power  to  nominate  his  successor,  whenever 
such  nomination  should  lie  made,  and  the  commissioners  at  lat'ge  were  to  appoint  an 
officer  to  act  in  the  meantime  ;  and  the  clerk  was  liable  to  be  removed  formisliehaviour 
by  the  commissioners,  acting  in  open  court,  and  they  might  appoint  a  deputy  during 
[191]  his  absence,  subject  to  the  control  of  the  mayor  and  aldermen  only.  A  vacancy 
having  occurred  in  the  office  of  clerk,  the  town  council  proceeded  to  an  election  without 
having  at  any  previous  time  named  an  equal  or  any  number  of  persons  to  act  as  com- 
missioners, and  the  first  and  most  important  question  in  the  case  is,  whether  they 
were  legally  empowered  to  elect.  This  appears  to  us  to  depend  upon  the  construction 
of  the  72nd  clause  of  the  Municipal  Act,  which  provides, — "that  the  body  corporate 
named  in  the  said  schedules  (A.)  and  (B.),  in  conjunction  with  any  boi'ough,  shall  be 
trustees  for  executing,  by  the  council  of  such  borough,  the  powers  and  provisions  of  all 
acts  of  Parliament  made  before  the  passing  of  this  act  (other  than  acts  made  for  secur- 
ing charitable  uses  and  ti'usts),  and  of  all  trusts  (other  than  charitable  uses  and  trusts 
of  which  the  said  Ijody  corporate,  or  any  of  the  members  thereof  in  their  corporate 
capacity,  was  or  were  sole  trustees  before  the  time  of  the  first  election  of  councillors 
in  such  borough  under  this  act."  Now  we  think  that  the  72nd  clause  may  reasonably 
be  construed  so  as  to  bring  the  present  case  within  its  provisions  ;  and  if  so,  the  73rd 
clause,  which  has  been  the  subject  of  much  argument,  and  the  object  of  which  (the 
latter  part  of  it)  is  very  obscure,  is  put  out  of  the  question,  because  the  only  thing 
very  certain  in  that  clause  is,  that  it  does  not  apply  to  any  case  before  provided  for 
by  that  act.  If,  therefore,  the  particular  case  has  been  before  provided  for,  we  ought 
not  to  search  into  the  73rd  clause  for  a  diff'erent  provision,  nor  for  doubts  to  be  thrown 
on  the  fair  interpretation  of  the  preceding  clause.  If  then,  for  the  purpose  of  con- 
struing the  72nd  clause,  we  call  in  aid  the  interpretation  elau.se,  sect.  142,  by  which 
it  is  provided  that  the  word  "  trustees "  shall  be  taken  to  mean  not  only  trustees, 
but  "  commissioners  or  directors,  or  the  person  charged  with  the  execution  of  a  trust 
or  public  duty,"  we  may  read  the  clause  thus  : — "  The  body  corporate  of  each  borough 
shall  be  trustees  and  commissioners  for  executing,  or  shall  be  [192]  charged  with  the 
duty  of  executing,  by  the  council  of  such  borough,  the  powers  and  provisions  of  all 
acts  of  Parliament  now  made,  and  of  all  trusts,  of  which  powers  and  provisions,  or 
trusts,  the  body  corporate,  or  any  of  the  members  thereof  in  their  corporate  capacity, 
was  or  were  sole  commissioners  or  trustees  res|jectively,  or  were  solely  charged  with 
the  duty  of  executing  them,  before  the  time  of  the  first  election  of  councillors  in  such 
borough."  And  this,  we  think,  is  the  true  mode  of  construing  the  clause.  It  is  how- 
ever contended,  that,  by  the  grammatical  construction  of  the  72n(l  section,  the  relative 
"which"  applies  to  the  next  antecedent,  namely,  "acts  of  Parliament,"  and  not  to 
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"  powers  and  provisions,"  and  that  the  section,  therefore,  must  be  read  as  apply 
only  to  those  eases  in  which  the  body  corporate,  or  a  part  of  it,  are  sole  commissioners 
in  an  act  of  Parliament,  or  solely  charged  with  the  duty  of  executing  all  the  powers 
of  it ;  but,  besides  the  objection  to  this  construction,  that  there  is  piobably  no  act  of 
Parliament  in  which  a  corporate  body,  or  a  part  of  it,  is  solely  charged  with  all  the 
duties  prescribed  by  it,  the  relative  may,  without  any  impropriety,  refer  to  "all 
powers  and  provisions,"  and  not  to  the  words  "  all  acts  of  Parliament ; "  and  the  more 
so,  as  full  operation  is  thereby  given  to  this  section,  which,  in  the  more  limited  con- 
struction, would  be  hardly  applicable  to  any  case  whatever.  It  is  true  that,  in  strict 
grammatical  construction,  the  relative  ought  to  apply  to  the  last  antecedent ;  but  there 
are  numerous  examples  in  the  best  writers  to  shew,  that  the  context  may  often 
require  a  deviation  from  this  rule,  and  that  the  relative  may  be  connected  with  nouns 
which  go  before  the  last  antecedent,  and  either  take  from  it  or  give  to  it  some 
qualification.  Suppose,  for  example,  this  phrase — "  If  there  be  any  powers  or  pro- 
visions of  an  act  of  Parliament,  of  which  the  corporation  ai'e  sole  commissioners  for 
executing," — is  it  not  obvious  here  that  the  relative  "which"  refers  to  the  "powers 
and  provisions,"  and  not  [193]  to  the  "act  of  Parliament?"  So  in  the  72nd  clause, 
the  words  "sole  trustees,"  when  properly  interpreted,  mean,  with  reference  to  the 
powers  and  provisions  of  acts  of  Parliament,  sole  commissioners  for  executing  them. 
If,  then,  the  clause  in  question  may  properly  be  read  in  this  way,  which  we  think  it 
may,  there  can  be  no  doubt  that  the  town  council  were  entitled  to  elect  the  clerk, 
provided  the  mayor  and  aldermen  were  before,  by  the  local  act,  sole  commissioners  for 
that  purpose,  or  solely  charged  with  the  duty  of  appointing  the  clerk;  and  we  are  all 
of  opinion  that  they  were,  because,  although  the  other  commissioners  were  authorized 
to  appoint  ad  interim,  the  mayor  and  aldermen  alone  could  appoint  absolutely.  Upon 
the  true  construction  of  the  72nd  section,  the  right  of  nomination  and  election  was  in 
the  town  council,  and  if  they  duly  elected  the  plaintifi'  at  the  first  meeting  of  the  2nd 
December,  1839,  his  title  to  the  office  is  good,  and  it  is  unnecessary  to  consider 
whether  it  could  have  been  maintained  by  the  subsequent  election  on  the  7th  May, 
1S40,  which  took  place  by  virtue  of  the  8th  section  of  6  &  7  AVill.  4,  c.  105,  for  this 
section  is  admitted  to  give  an  additional  power  to  the  town  council,  and  not  to  repeal 
or  alter  the  powers  given  before  :  and  we  all  think  that  he  was  duly  elected  at  the 
first  meeting. 

The  next  objection  to  the  election  was,  that  when  the  meeting  commenced,  the 
plaintiff  was  a  member  of  the  town  council,  and  was  therefore  ineligible  to  the  office 
of  clerk  of  the  Court  of  Requests,  that  oftice  being  incompatible  with  the  office  of 
town  councillor,  and  that  disability  not  having  been  removed  when  the  election  took 
place.  But  if  the  offices  were  incompatible,  as  we  think  they  were,  by  reason  of  the 
control  over  the  clerk  given  by  the  10th  section  of  the  local  act  to  the  mayor  and 
aldermen,  and  consequently,  for  the  reasons  before  given,  transferred  to  the  town 
council  as  their  substitute,  the  question  still  remains,  whether  the  eflect  of  such  incom- 
patibility [194]  was  to  render  a  town  councillor  ineligible,  or  whether  the  election  and 
acceptance  of  the  office  of  clerk  absolutely  vacated  the  office  of  town  councillor.  It 
has  been  argued,  on  the  one  hand,  that  the  plaintiff'  could  not  resign  his  office  of  town 
councillor,  because  no  bye-law  had  been  made  to  impose  a  fine  for  the  non-acceptance 
of  the  office,  and  by  the  8th  section  of  the  6  &  7  Will.  4,  c.  105,  the  power  of  resigna- 
tion there  given  is  only  conditional  on  the  party  paying  such  fine  as  shall  have  been 
imposed  on  him  for  non-acceptance  of  the  office.  On  the  other  hand,  it  was  said  that 
a  power  of  resignation  to  those  who  were  competent  to  accept  it,  is  by  the  common 
law  incident  to  every  coiporate  office ;  that  the  8th  section  of  6  &  7  Will.  4,  c.  105, 
was  intended  to  extend  that  power  to  cases  where  the  acceptance  might  be  refused  ; 
that  the  town  council  were  the  only  body  now  competent  to  accept  the  resignation, 
and  that  the  law  has  been  settled,  that  the  appointment  to  an  office  incompatible  with 
one  held  before  by  the  same  person,  makes  ipso  facto  the  first  office  vacant,  provided 
the  person  appointing  was  competent  to  have  received  the  resignation  of  the  first 
office.  It  was  .said,  moreover,  that  the  5  &  6  Will.  4,  c.  76,  did  not  make  it  imperative 
on  the  town  council  to  make  any  bye-law  to  impose  a  fine  for  the  non-acceptance  of 
office,  and  that  it  never  could  be  intended  that  the  majority  of  that  body  should  ha\'e 
the  power,  by  refusing  to  make  such  bye-law,  to  control  the  right  of  resignation 
intended  by  the  last  statute  to  be  given  to  officers,  whether  the  town  council  chose 
to  accept  the  resignation  or  not ;  and  then,  having  made  no  bye-law  to  impose  a  fine 
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for  non-acceptance,  the  party  elected  might  either  refuse  to  accept  the  office,  or,  having 
accepted  it,  might  resign  without  pajnng  an}'  fine. 

Again,  it  was  insisted  on  the  part  of  the  defendant,  that  as,  by  tiio  28th  section  of 
the  Municipal  Corporation  Act,  no  one  could  be  elected  or  be  a  town  councillor,  during 
the  [195]  time  that  he  should  hold  an  office  of  profit  in  the  gift  of  the  town 
council,  it  must  be  inferred  that  the  town  councillor  was  incapable  of  being  elected  to 
such  office,  and  if  so,  that  the  j)resent  election  was  void.  'I'o  which  it  was  answered, 
that  the  ellect  of  this  clause  was  not  to  make  a  town  councillor  ineligible,  but  merely 
to  vacate  his  office  on  his  acceptance  of  an  office  of  profit  in  the  gift  of  the  town 
council ;  not  to  make  the  election  void,  but  to  make  him  cease  to  be  a  town  councillor 
by  the  very  act  of  accepting  the  other  office.  The  Court  is  well  aware  of  the  difficulty 
of  putting  a  construction  on  this  act  of  'Parliament  which  is  free  from  doubt  and 
perplexity,  arising  from  an  endeavour  to  frame,  by  one  act  of  Parliament,  one  universal 
charter  for  all  municipal  corporation.s,  and  to  combine  with  that  object  all  the  principles 
of  corporation  law  that  are  to  be  found  in  a  long  series  of  judicial  decisions.  If  we 
are  wrong  in  the  conclusions  we  have  foimed  in  this  case,  it  is  some  consolation  to  us 
to  know  that  it  will  be  open  to  the  defendant  to  obtain  the  decisions  of  the  other 
Judges,  by  turning  the  case  into  a  special  verdict.  We  are  bound  to  express  the  best 
opinion  we  can  form,  on  both  views  taken  of  this  latter  branch  of  the  question  ;  and 
that  opinion  is  in  favour  of  the  plaintiff',  that  his  resignation,  under  all  the  circum- 
stances, was  sufficient ;  but  that  if  it  was  not,  his  election  to  the  office  now  in  question 
had  the  effect  of  vacating  his  office  of  town  councillor  ;  and  therefore  our  judgment 
must  be  for  the  plaintiff'. 

Judgment  for  the  plaintiff.(a) 

[196]  PuRSSORD  V.  Peek.  Exch.  of  Pleas.  Nov.  22,  1841. — Assumpsit  on  a  bill 
of  exchange  drawn  by  one  S.  B.  upon  and  accepted  by  the  defendant,  for  £25, 
payable  three  months  after  date.  Plea,  that  after  the  bill  became  due,  and  before 
the  commencement  of  the  suit,  to  wit  &c.,  the  said  S.  B.  paid  to  the  plaintiff' 
divers  monies,  to  the  amount  of  XI 7,  and  did  for  the  plain tiiT  work  and  labour  to 
the  value  of  ,£8,  in  full  satisfaction  and  discharge  of  the  sum  of  money  in  the 
bill  specified,  and  of  all  damages  sustained  by  the  non-pa^'ment  thereof,  which 
were  then  accepted  and  received  by  the  plaintiff'  in  such  full  satisfaction  and 
discharge  :  and  further,  that  he  the  defendant  accepted  the  bill  at  the  request 
and  for  the  accommodation  of  the  said  S.  B.,  and  not  otherwise,  and  that  there 
never  was  any  consideration  or  value  for  the  payment  by  the  defendant  of  the 
said  bill,  or  any  part  thereof,  and  that  the  plaintifT,  at  the  time  of  the  commence- 
ment of  the  suit,  held  and  now  holds  the  said  bill  without  any  consideration  or 
value  whatever  : — Held,  that  the  plea  was  bad  for  duplicity. 

[S.  C.  12  L.  J.  Ex.  103.] 

Assumpsit.  The  declaration  stated,  that  one  S.  Barley,  on  the  28th  February, 
1839,  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant, 
and  thereby  required  the  defendant  to  pay  to  his  the  said  S.  Barley's  order  the  sum 
of  £2.3,  three  months  after  the  date  thereof,  which  period  had  elapsed  before  the 
commencement  of  this  suit,  and  the  defendant  then  accepted  the  said  bill,  and  the 
said  S.  Barley  then  indorsed  the  same  to  the  plaintiff,  of  all  which  the  defendant  then 
had  due  notice,  and  then  promised,  &c. 

Plea,  that  after  the  said  bill  had  become  due  and  payable,  and  laefore  the  com- 
mencement of  this  suit,  to  wit,  on  the  29th  of  September,  1840,  the  said  S.  Barley, 
in  the  said  first  count  of  the  declaration  mentioned,  paid  to  the  plaintiff  divers  monies 
to  a  lai-ge  amount,  to  wit,  to  the  amount  of  £17,  and  did  for  the  plaintiff  work,  and 
provided  materials  for  the  same,  of  a  large  price  and  value,  to  wit,  of  the  price  and 
value  of  £8,  in  full  satisfaction  and  discharge  of  the  said  sum  of  money  in  the  said 
bill  specified,  and  of  all  damages  sustained  by  the  plaintiff  by  reason  of  the  non- 
payment thereof,  which  payment,  and  which  work  and  materials,  were  then  accepted 
and  received  by  the  plaintiff  of  and  from  the  said  S.  Barley,  in  such  full  satisfaction 
and  discharge  as  aforesaid  :  and  the  defendant  further  says,  that  he  accepted  the  said 

(tt)  See  Eegina  v.  Hojjkins,  1  Ad.  &  E.,  N.  S.  161. 
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l)ill  at  the  request,  and  for  the  accommorlation  of  the  said  S.  Bailey,  and  not  othei- 
wise,  and  that  there  never  was  any  consideration  or  value  for  the  payment  by  the 
defendant  of  tiie  said  bill,  or  any  pait  thereof,  and  that  the  plaintiff,  at  the  time  of 
the  commencement  of  this  suit,  lield,  and  [197]  now  holds  the  said  bill  without  any 
consideration  or  value  whatever.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  said  plea  is  double  and  multifarious, 
and  eontiiins  two  distinct  answers  or  grounds  of  defence,  either  of  which  would,  if  the 
same  were  true,  and  could  not  be  answered  or  avoided,  constitute  a  bar  to  the  said 
action,  as  regards  the  said  first  count;  in  this,  to  wit,  that  it  is  not  only  alleged  in 
the  said  jjlea  that  the  said  S.  Barley  paid  the  plaintift'  the  said  monies,  and  did  the 
said  work,  and  provided  the  said  materials,  in  the  said  plea  mentioned,  in  full  satisfac- 
tion and  discharge  of  the  said  sum  of  money  in  the  said  bill  specified,  and  of  all 
damages  sustained  by  the  plaintiff"  by  reason  of  the  non-payment  thereof,  and  which 
payment,  and  which  work  and  materials,  were  accepted  and  received  by  the  plaintiff' 
in  such  full  satisfaction  and  discharge  as  aforesaid,  such  facts,  if  true,  being  a  defence 
and  answer  to  the  said  first  count ;  but  it  is  also  averred  and  alleged  in  the  said  plea 
to  the  said  first  count,  that  the  defendant  accepted  the  said  bill  at  the  request  and  for 
the  accommodation  of  the  said  S.  Barley,  and  that  there  never  was  any  consideration 
or  value  for  the  payment  thereof  by  the  said  defendant,  and  that  the  plaintiff  held 
and  now  holds  the  said  bill  without  any  consideration  or  value  whatsoever,  which 
latter  circumstance,  if  true,  would  also  afford  a  defence  as  regards  the  said  bill.  And 
also  for  that  the  said  plea  to  the  said  first  count  is  repugnant,  and  contains  material 
allegations  at  variance  and  inconsistent  with  each  other,  in  this,  to  wit,  that  although 
in  the  first  part  of  the  said  plea  it  is  alleged  that  the  said  S.  Barley  paid  and  satisfied 
the  said  bill  as  therein  mentioned,  and  thereby  admitted  that  the  plaintiff  was  a  holder 
for  value,  nevertheless  in  the  subsequent  part  of  the  said  first  plea,  the  defendant  avers 
and  alleges  that  the  plaintiff'  held  and  holds  the  said  bill  without  any  value  whatso- 
ever :  and  also  for  that  the  first  part  of  the  said  plea  to  the  said  first  count  [198]  is 
a  plea  in  satisfaction  and  discharge  of  the  said  bill  in  that  count  mentioned,  and  the 
lattei'  part  of  the  said  plea  is  a  plea  by  way  of  excuse  for  the  non-payment  of  the 
same  bill,  which  is  against  the  rules  of  good  pleading,  and  the  plaintifF  cannot  take 
any  certain  or  safe  issue  on  the  said  plea. 

Joinder  in  demurrer. 

Hugh  Hill,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who  called  on 

Warren  to  support  the  plea.  The  declaration  imports  that  the  acceptance  was  an 
acceptance  for  value,  and  the  bill  is  negotiable  ad  infinitum  until  it  is  paid  or  satisfied 
by  the  acceptor.  To  constitute  a  complete  defence,  it  was  necessarj'  to  shew,  not  only 
that  Barley  had  satisfied  the  plaintiff',  the  indorsee,  the  amount  of  the  bill,  but  also 
that  the  defendant  accepted  it  for  Barley's  accommodation  and  without  value.  In 
CaUmo  V.  Laicrence  (3  M.  &  Selw.  9.5),  where  the  drawer  of  a  bill  payable  to  his  own 
order,  and  indorsed  by  him  to  one  Taylor,  and  by  Taylor  to  Barnett,  upon  the  bill 
being  dishonoured,  paid  the  amount  to  Barnett,  who  struck  out  his  own  and  Taylor's 
indorsement,  and  returned  it  to  the  drawer,  and  the  drawer  afterwards  passed  it  to 
the  plaintift";  it  was  held  that  the  plaintift'  might  recover  against  the  acceptor.  The 
bill  is  negotiable  until  it  is  paid  by  the  acceptor.  In  Hubbard  v.  Jackson  (4  Bing.  390  ; 
1  Mo.  &  P.  11),  where  a  bill  payable  to  the  order  of  the  drawer  was  dishonoured  by 
the  acceptor,  and  paid  by  the  drawer  when  due  ;  it  was  held  that  the  drawer  might 
indorse  it  over  a  year  and  a  half  afterwards,  and  that  his  indorsee  might  recover 
against  the  acceptor.  So  here,  until  the  plea  shewed,  not  only  that  the  drawer  had 
paid  and  satisfied  the  plaintiff  the  amount  of  the  bill,  Iwt  that  the  defendant  had 
accepted  it  for  the  dr;iwer's  accommodation,  it  was  not  a  complete  [199]  defence. 
[Lord  Abinger,  C.  B.  Is  it  not  a  complete  defence  to  the  action  by  the  present 
plaintiff',  that  Barley  had  satisfied  the  bill  in  his  hands  ?]  The  defendant  contends 
that  it  is  not.  It  would  not  appear  from  the  first  part  of  the  plea  that  the  defendant 
was  an  accommodation  acceptor ;  and  then  the  plaintiff  might  sue  as  trustee,  until  the 
bill  was  paid  by  the  acceptor.  The  substance  of  the  plea  is,  that  the  defendant 
accepted  the  bill  for  the  accommodation  of  Bailey,  and  that  he  satisfied  the  plaintiff 
its  amount.  If  the  plea  had  merely  shewn  satisfaction  by  the  drawer,  the  plaintiff' 
might  have  replied  that  he  was  suing  as  his  trustee. 

Hugh  Hill,  contrk.  The  statement  of  the  acceptance  not  being  for  value  is  not  set 
forth  as  inducement  to  the  other  matter  alleged.     Those  matters  constitute  two  distinct 
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answers.  The  first  is  accord  and  satisfaction,  which  is  of  itself  a  good  answer.  In 
Sard  V.  Rhodes  (1  M.  &  W.  153),  a  plea,  to  an  action  on  a  bill  of  exchange  for  £415  by 
an  indorsee  against  the  acceptor,  that  after  the  bill  became  due,  the  drawer  gave  the 
plaintiff  his  promissory  note  for  £44  in  full  satisfaction,  and  that  the  plaintifT  accepted 
it  in  satisfaction,  was  held  to  be  a  good  answer  to  the  action.  [Lord  Abinger,  C.  B. 
The  plea  in  that  case  states,  in  the  first  instance,  that  the  Ijill  had  been  accepted  for 
the  accommodation  of  the  drawer.]  That  is  so,  but  it  is  so  stated  merely  by  way  of 
inducement  introductory  to  the  satisfaction  by  the  drawer,  and  there  is  no  allegation 
as  to  whether  the  plaintift"  was  a  holder  for  value.  In  Shearm  v.  Burnard  (2  Per.  &  D. 
565;  10  Ad.  &  Ell.  59.3),  to  an  action  by  the  indorsee  against  the  maker  of  a  pro- 
missory note,  the  latter  pleaded,  that  before  the  making  of  the  note  in  the  declaration 
mentioned,  he  made  another  note  for  the  accommodation  of  the  indorser,  who  indorsed 
it  to  the  plaintiff;  that  when  it  became  due,  he  the  defendant  made  the  note  in  the 
declaration  mentioned,  and  [200]  gave  it  to  the  indorser  to  take  up  such  prior  note  ; 
he  then  averred  payment  by  the  indorser  to  the  plaintitt'of  the  note  in  the  declaration 
mentioned,  and  acceptance  by  the  plaintiff:  and  it  was  held,  that  the  only  material 
part  of  the  plea  was  payment  of  the  note  declared  on,  and  that  all  the  averments  as 
to  the  prior  note  were  surplusage.  And  Littledale,  J.,  there  says: — "If  the  whole 
averment  as  to  the  first  bill  be  struck  out,  the  plea  would  afford  an  answer  to  the 
action."  [Parke,  B.  The  question  is,  whether  the  plaintiff,  who  has  been  paid  the 
amount  of  the  bill,  could  l)e  the  person  to  put  the  bill  in  suit  without  more.  In  Callow 
V.  Lawrence,  the  drawer,  after  paying  the  bill,  passed  it  to  the  plaintift",  who  sued  the 
acceptor  upon  it,  and  was  held  entitled  to  recover.  This  case  goes  a  step  further.] 
The  very  case  of  Cnlhno  v.  Lawrence  shews  that  this  plea  is  double,  since  it  first  answers 
the  original  title  which  the  plaintift'  acquired  by  the  indorsement  to  him  from  Barley, 
and  then  professes  to  answer  a  second  title,  which  it  is  assumed  the  plaintiff  may  have 
as  trustee  for  Barley,  after  Barley  had  satisfied  the  amount  as  alleged  in  the  plea :  so 
that  viewing  the  plea  in  this  light,  it  is  clearly  double,  since  it  contains  two  answers, 
each  being  applicable  to  a  distinct  title  to  the  amount  of  the  bill.  If  the  plea  had 
merely  alleged  the  satisfaction  by  Barley,  and  the  plaintift'  had  relied  on  his  supposed 
title  as  trustee,  the  plaintift'  should  in  such  case  specially  reply  such  title,  and  then 
the  allegations  contained  in  the  latter  part  of  the  plea  might  have  been  rejoined.  It 
is  however  submitted,  that  the  latter  part  of  the  plea  must  be  treated  as  a  distinct 
and  separate  answer  to  the  plaintift"s  title  liy  the  indorsement  to  him,  and  that  he 
could  not  acquire  a  title  as  trustee  for  the  drawei',  when  his  own  claim  as  indorsee 
was  satisfied.  In  Bacon  v.  Searks  { I  H.  Bl.  88),  it  was  held  that  the  [201]  indorsee 
of  a  bill  of  exchange,  having  received  part  of  the  contents  from  the  drawer,  could  not 
recover  more  than  the  residue  from  the  acceptor  ;  and  that  where  the  drawer  pays  the 
whole,  the  acceptor  is  entirely  discharged.  There  Lord  Loughborough  says,  "  When 
a  bill  of  exchange  is  drawn,  the  drawer  orders  the  acceptor  to  pay  so  much  of  his 
money  to  a  thii'd  person  ;  but  if  he  anticipates  the  acceptor,  and  pays  the  money  him- 
self, he  thereby  releases  the  acceptor  from  his  undertaking  :  so  that  if  the  acceptor 
were  to  pay  the  bill  after  notice  given  him  that  the  drawer  had  already  paid  it,  an 
action  would  lie  for  the  drawer  against  the  acceptor  to  recover  back  the  money  so 
paid."  Gould,  J.,  says,  "  The  doctrine  contended  for  would  go  the  length  of  proving, 
that  the  holder  of  a  bill  having  received  the  whole  money  from  the  drawer,  might 
recover  it  again  from  the  acceptor."  And  Wilson,  J.,  says,  "The  drawer  having  paid 
part  and  the  acceptor  the  residue,  the  contract  was  at  an  end,  the  acceptor  being  the 
agent  of  the  drawer."  And  he  adds, — "the  plaintiff  has  received  all  the  money,  and 
yet  desires  to  be  a  trustee  for  the  drawer,  and  receive  again  from  the  acceptor  that 
which  the  drawer  has  paid."  There  the  doctrine  is  repudiated,  that  after  receiving 
payment  of  the  amount,  the  holder  can  be  trustee  for  the  drawer.  [Lord  Abinger,  C.  B. 
If  that  be  the  principle  of  that  case,  it  may  be  a  question  whether,  if  it  were  now 
considered,  it  would  not  be  overruled. (a)  Might  not  the  plaintift  take  issue  on  either 
one  or  the  other  of  the  allegations  in  the  pleal]  If  he  took  issue  on  one,  the  other 
would  be  an  answer.  [Parke,  B.  Suppose  he  denied  the  accord  and  satisfaction, 
would  the  other  be  an  answer  1]  It  is  submitted  that  it  would.  The  allegation  is  so 
extensive  in  its  character,  that  it  would  let  in  proof  not  merely  that  there  had  been 
any  consideration,  but  also  that  the  [202]  consideration  had  wholly  failed.     It  is  true, 

(a)  See  Johnsmi  v.  Kennion,  2  Wils.  262  ;  Reld  v.  Fumival,  1  C.  &  M.  538. 
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the  last  allcKation  in  the  plea,  if  it  stood  alone  as  an  answer  to  the  declaration,  would 
be  bad  on  special  demurrer  ;  but  if  found  by  the  jury  for  the  defendant,  it  would 
clearlv  be  "ood  after  verdict.  It  is  not  necessary,  in  order  to  esUiblish  duplicity  in 
a  plea,  to  shew  that  each  part  of  the  plea  is  well  pleaded  :  it  is  sufKcient  if  each  of  the 
alleged  answers  would  be  good  after  verdict.  This  is  laid  down  in  Com.  Dig.  Pleader 
(E.  2),  citing  1  Sid.  176,  and  was  recognised  by  the  Court  of  Common  Pleas  in 
Slcjiiiciif:  V.  Uiidd-iivod  (4  Bing.  N.  C.  655 ;  6  Scott,  402).  In  that  case,  to  an  action 
against  the  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded,  that  he  made  the 
acceptance  by  force  and  duress  of  imprisonment,  and  that  he  never  had  any  value  for 
accepting  or'  paying  the  bill  ;  and  it  was  held  that  the  plea  was  bad  for  duplicity, 
though  one  of  the  grounds  of  defence  was  badly  pleaded.  It  is  therefore  submitted 
that.'at  all  events,  the  plea  is  bad  as  containing  two  distinct  answers  to  the  declara- 
tion'; but,  further,  that  the  position  that  the  plaintiff  may  claim  as  trustee  for  the 
drawer  is  not  tenable.  Upon  this  last  mentioned  point  it  may  be  also  noticed,  that 
Bacon  v.  Searle-s  is  recognised  in  Bayley  on  Bills  (p.  276,  4th  ed.),  which  book  on  the 
same  point  cites  J'earsm  v.  Dunloji  (Cowp.  571),  as  establishing  that  whei'e  the  drawer 
of  a  bill  has  paid  part  of  the  amount  to  the  holder,  the  holder  cannot  recover  anything 
more  from  the  acceptor  than  the  balance  remaining  due. 

LuKD  Abinger,  C.  B.  I  am  disposed  to  come  back  to  the  opinion  I  originally 
entertained,  that  the  plea  is  double.  The  language  used  at  the  conclusion  of  the 
plea,  that  the  plaiutiH  held  the  bill  without  value,  renders  it  double,  and  although 
that  may  be  badly  pleaded  as  an  answer  to  the  action,  yet  the  plea  is  nevertheless 
demurrable  on  that  [203]  ground.  However,  upon  payment  of  costs,  and  an  affidavit 
of  merits,  the  defendant  may  amend. 

Parke,  B.  If  the  allegation  had  been  that  the  plaintiff  had  never  held  for  value, 
the  plea  would  clearly  have  been  double, — and  it  is  not  the  less  so  that  the  latter  part 
is  badly  pleaded. 

Leave  was  then  granted  to  amend  on  producing  an  affidavit  of  merits,  and  on  pay- 
ment of  costs  within  a  week.  The  defendant,  however,  did  not  amend  within  that 
time,  and  there  was 

Judgment  for  the  plaintiff. 

Fenton  v.  The  Trent  and  Mersey  Navigation  Company.  Exch.  of  Pleas. 
Nov.  24,  1841. — By  a  local  act,  1  Will.  4,  c.  55,  the  Trent  and  Mersey  Naviga- 
tion Company  were  empowered  to  take  lands  for  the  purposes  of  the  navigation, 
and  by  section  118  and  other  sections,  provision  was  made  for  ascertaining,  by 
a  sheriff's  jury,  the  sum  to  be  paid  for  the  land,  and  for  any  damage  occasioned 
by  the  company  in  carrying  the  provisions  of  the  act  into  effect.  And  in  order 
to  protect  the  company  from  injury  to  arise  from  working  any  mines  near  two 
tunnels  by  which  the  canal  passed  under  a  certain  hill,  the  act  provided,  by 
section  170,  that  no  mine-owner  should  work  any  mine  in  or  under  any  land 
within  fort}'  yards  of  the  tunnels,  without  leave  of  the  company  ;  and  by  section 
171,  that  if  the  company,  instead  of  insisting  on  their  full  right  of  having  forty 
yards  left  unworked,  should  require  less  than  thirty  yards  to  be  so  left,  then  the 
mine  owner  might  insist  on  the  nece.ssity  of  leaving,  for  his  security,  any  greater 
quantity  unworked  not  exceeding  thirty  yards,  and  the  question  so  in  dispute  as 
to  the  quantity  necessary  to  be  left  for  the  security  of  the  mine  owners  was  to 
be  tried,  settled,  and  determined,  by  an  issue  at  law.  And  bj'  section  172  it 
was  provided  that  whenever  any  mine  became  workable  in  ordinary  course,  within 
forty  yards  of  the  tunnels,  the  mine  owner  should  give  notice  to  the  company, 
and  thereupon  the  company  should  pay  to  the  mine  owner  for  so  much  of  the 
mine  within  the  forty  yards  as  they  should  require  to  be  left  unworked  for 
security  of  their  woiks ;  or  (as  the  case  might  be)  for  so  much  of  the  mines  as, 
under  the  provisions  of  section  171,  it  might  be  asceitained  to  be  necessary  to 
leave  unworked,  for  security  of  the  mines.  Provided,  that  no  mines  should  in 
any  case  be  worked  under  the  tunnels  ;  but  whenever  any  such  last-mentioned 
mine  should  become  workable,  satisfaction  should  be  made  by  the  company  for 
the  same,  "  such  satisfaction  to  be  settled  by  an  issue  at  law." — By  the  178th 
section,  the  course  to  be  taken  in  trying  any  feigned  issue  was  pointed  out,  and 
it  enacted,  that  after  trial  and  verdict  in  such  issue,  the  Court  was  to  give  judg- 
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nient  for  the  sum  of  nione_y  to  be  awiinled  by  the  jury  : — Held,  that  liy  the 
expi'ess  terms  of  the  172nd  section,  the  owner  of  a  mine  which  had  become 
workable  within  the  space  of  forty  yards  of  the  tunnels  mentioned  in  the  act, 
was  entitled  to  be  paid  for  the  value  of  the  forty  yards  of  mine  left  unworked 
for  the  security  of  the  navi,i;ation,  the  whole  having  been  by  the  company 
required  to  be  so  left  unworked  ;  but  that  the  only  remedy  open  to  him  to 
enforce  his  right  was  by  a  feigned  issue,  and  consequently  that  he  was  not 
entitled  to  proceed  by  an  action  on  the  case. 

[S.  C.  2  Kailw.  Cas.  837.     Referred  to,  Coc  v.  Wise,  1866,  L.  K.  1  Q.  B.  721.] 

Case.  The  declaration  stated,  that  before  the  committing  of  the  grievances  by 
the  defendants  as  thereinafter  [204]  mentioned,  by  a  ceitain  act  of  Parliament  passed 
in  the  first  year  of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled 
"An  Act  to  consolidate  and  extend  the  poweis  and  provisions  of  the  several  Acts 
relating  to  the  navigation  from  the  Trent  to  the  Mersey,"  amongst  other  powers  and 
provisions  therein  contained,  relating  to  certain  mines  and  minerals  in  the  said  act 
mentioned,  power  was  given  to  the  said  company  to  require  the  owners  and  workers 
of  any  mine  or  mines,  mineral  or  minerals,  in  or  under  any  lands  within  the  distance 
of  forty  yards  from  certain  tunnels  through  Harecastle  Hill,  or  either  of  them,  in 
the  said  act  mentioned,  to  leave  the  said  last  mentioned  mines  and  minerals  unworked 
and  ungotten,  and  the  owners  and  workers  of  the  said  mines  and  minerals,  and  all 
other  persons  whosoever,  were  by  the  said  act  prohibited  from  working  or  getting 
any  of  the  said  mines  and  minerals  so  i-equired  by  the  said  company  to  be  left 
unworked  and  ungotten  as  afoiesaid.  And  it  was  by  the  said  act  (amongst  other 
things)  further  enacted,  that  when  and  as  often  as  any  mines  or  minei'als  lying 
under  the  said  tunnels  through  Harecastle  Hill,  or  either  of  them,  or  in  or  under 
any  lands  within  the  space  or  distance  of  forty  yards  from  the  same  respectively, 
should  become  workable  in  the  due  and  regular  course  of  working  and  getting  the 
same,  notice  thereof  in  writing  should  be  given  by  the  owner  or  worker  of  such  mines 
or  minerals  to  the  said  company  thereby  established,  and  thereupon  the  said 
company  should  pay  to  the  owners  or  workers  of  such  mines  or  minerals  respectively, 
in  proportion  to  their  respective  interests  therein,  for  all  or  so  much  of  the  said  mines 
or  minerals  so  becoming  workable,  and  contained  in  or  under  the  lands  within  the  said 
space  or  distance  of  forty  yards,  as  should  be  required  by  the  said  company  to  be  left 
ungotten  or  unworked,  for  the  security  or  preservation  of  the  said  tunnels  and  works,  or 
any  of  them  (as  the  case  might  be),  for  so  much  of  the  said  mines  or  minerals  so  becoming 
[205]  workable  as  should  be  ascertained  and  determined  in  pursuance  of  the  provision 
thereinbefore  contained,  to  be  necessary  to  be  left  unworked  or  ungotten  for  the 
security  and  preservation  of  the  said  mines  :  And  whereas  also,  after  the  passing  of 
the  said  act  of  Parliament,  and  before  the  gi^■ing  of  the  notice  by  the  plaintift'  as 
hereinafter  mentioned,  and  before  the  committing  of  the  grievances  by  the  defendants 
as  hereinafter  mentioned,  and  fi'om  thence  hitherto,  the  defendants  have  been  and 
still  are  the  ownei's  of  certain  tunnels  over  and  near  adjoining  to  ceitain  mines  and 
minerals,  and  strata  of  coal  and  ironstone  hereinafter  more  particularly  mentioned 
and  described,  of  the  said  plaintiff',  made,  cut  and  di-iven  through  a  certain  hill  called 
Harecastle  Hill,  situate,  lying,  and  being  in  the  township  or  hamlet  of  Kavenscroft, 
otherwise  Ransclift'e,  in  the  parish  of  Woolstanton,  in  the  county  of  Staflbrd  :  And 
whereas  also,  after  the  passing  of  the  said  act  of  Parliament,  and  before  the  giving  of 
the  notice  by  the  plaintiff  as  hereinafter  mentioned,  and  before  the  committing  of  the 
said  grievances  by  the  defendants  as  hereinafter  mentioned,  and  from  thenca  hitherto, 
the  plaintiff  hath  been  and  still  is  the  owner  of  certain  mines  and  minerals  hereinafter 
more  particularly  mentioned  and  described,  lying  in  and  under  certain  lands  in  the 
township  or  hamlet  of  Kavenscroft  ifec,  lately  in  the  occupation  of  Robert  Williamson 
Esq.,  within  the  space  or  distance  of  forty  yards  from  the  .said  tunnels  through  Hare- 
castle Hill  in  the  said  act  mentioned,  and  which  said  last-mentioned  mines  and 
minerals,  and  each  and  every  of  them,  had,  before  the  giving  of  the  said  notice  by 
the  plaintiff,  and  before  the  committing  of  the  said  grievances  hereinafter  mentioned, 
become  and  were  workable  in  the  due  and  regular  course  of  working  and  getting  the 
same  :  And  whereas  also,  after  the  said  last-mentioned  mines  and  minerals,  and  each 
and  evei-y  of  them,  had  so  become  and  were  workable  as  last  aforesaid,  and  before  the 
committing  [206J  of  the  said  grievances  as  hereinafter  mentioned,  to  wit,  on  the  25th 
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May,  1S40,  the  pluintifl',  as  the  owner  of  the  said  hist-mentioiied  mines  and  minerals 
and  each  and  every  of  them,  did,  in  pursuance  of  the  provision  in  that  behalf  in  the 
said  act  contained,"  give  notice  in  writing  to  the  said  company  to  the  efl'ect  following 
(that  is  to  sav).  that  certain  mines  or  strata  of  ii'onstone  lying  in  or  under  certain 
lands  in  the  township  or  hamlet  of  Kavenscroft,  then  or  lately  in  the  occupation  of 
one  Kobert  Williamson,  Esq.,  within  the  space  or  distance  of  forty  yards  from  the 
tunnels  through  Harecastle  Hill  in  the  said  act  mentioned,  and  which  mines  and 
strata  of  ironstone  lie  respectively  between  the  two  mines  of  coals  respectively  called 
Spendcroft  coal  and  Tenfeet  coal,  and  between  the  two  mines  of  coals  respectively 
Civlled  Ten-feet  coal  and  Gi-eat-row  coal,  and  between  the  two  mines  of  coal  respec- 
tively called  Great-row  coal  and  I^ittle-row  coal,  had  respectively  become  and  weie 
workable  in  the  due  and  regular  course  of  working  and  getting  the  said  last-mentioned 
mines  or  strata  of  ironstone  respectively ;  and  also  that  the  said  seveial  mines  of  coal 
respectively  called  or  known  by  the  name  of  Ten-feet  coal,  Gi'eat-row  coal,  and  Little- 
row  coal,  lying  in  and  under  certain  lands  in  the  township  or  liberty  of  Kavenscroft 
aforesaid,  then  or  lately  in  the  occupation  of  the  said  Ivobei't  Williamson,  within  the 
space  or  distance  of  forty  yards  respectively  from  the  said  tunnels  respectively,  had 
become  and  were  workable  in  the  due  and  regular  course  of  working  and  getting  the 
said  mines  of  coals  respectively  ;  and  the  plaintiff  did  by  the  said  notice  require  the 
said  company  to  make  satisfaction  for  and  pay  to  the  plaintiff,  as  the  owner  of  the 
said  last-mentioned  mines  or  minerals  respectively,  for  his  interest  in  all  such  parts 
of  the  said  last-mentioned  mines  or  minerals  lying  in  or  under  the  aforesaid  lands, 
within  the  space  of  forty  yards  from  the  same  tunnels  respectively,  as  should  be 
required  by  the  said  company  to  be  left  ungotten  or  unworked  for  the  security  or 
preservation  of  their  said  tunnels  and  works,  [207]  or  any  of  them  :  and  in  case  the 
said  company  should  consent  that  any  part  of  the  said  last  mentioned  mines  and 
minerals  lying  in  or  under  any  of  the  said  lands,  within  the  said  space  of  forty  yards, 
should  be  worked  or  gotten,  then  the  plaintiff  did  by  the  said  notice  require  the  said 
company  forthwith  to  declare  and  give  such  consent  in  writing  under  their  common 
seal,  in  manner  mentioned  in  the  said  act,  and  by  such  consent  to  specify  and  set  forth 
how  much  and  what  part  or  parts  of  the  said  last-mentioneii  mines  and  minerals,  lying 
in  or  under  any  of  the  said  lands  within  the  space  or  distance  aforesaid,  they  required 
to  be  left  ungotten  or  unworked,  for  the  security  or  preservation  of  their  said  tunnels 
and  works,  or  any  of  them  :  and  the  plaintiff  did,  by  the  said  notice,  further  require 
the  same  company  to  make  satisfaction  and  payment  to  the  plaintifi",  as  the  owner  of 
the  said  last-mentioned  mines  respectively,  for  his  interest  in  all  the  said  last-mentioned 
mines  and  minerals  lying  in  or  under  the  said  lands,  within  the  space  or  distance 
aforesaid,  or  as  the  case  might  be,  for  all  such  parts,  if  not  the  whole,  of  the  said  last- 
mentioned  mines  and  minerals,  as  should  be  required  by  the  said  company  to  be  left 
ungotten  or  unworked  as  aforesaid  ;  and  for  that  purpose  the  said  plaintiff  did  by  the 
said  notice  fui'ther  require  the  said  company  to  ascertain  and  determine  how  much 
of  the  said  last-mentioned  mines  and  minerals  were  required  by  the  said  company  to 
be  left  ungotten  or  unworked  as  aforesaid,  and  to  proceed  forthwith  to  a  valuation  oi' 
valuations  of  the  said  last-mentioned  mines  and  minerals,  or  of  such  parts  thereof  as 
should  be  required  by  the  said  company  to  be  left  ungotten  or  unworked  as  aforesaid, 
and  of  the  plaintiH's  interest  therein;  and  the  plaintiff  did  then,  by  the  said  notice 
in  writing,  further  give  notice  to  the  said  company,  that  he  the  plaintiff  was  ready 
and  willing  to  concur,  and  the  plaintiff'  did  then  offer  to  concur  with  the  said  [208] 
company  in  all  proper  and  reasonaljle  steps  for  or  towards  such  valuation  or  valua- 
tions :  Aud  the  plaintiff'  in  fact  saith,  that  although  afterwards,  and  after  the  giving 
of  the  said  notice  in  writing,  and  before  the  committing  of  the  said  grievances,  to 
wit,  on  the  Uth  of  July,  1840,  the  said  company  did  require  the  plaintiff  to  leave 
unworked  and  ungotten,  for  the  security  and  preservation  of  the  tunnels  and  works 
in  and  through  Harecastle  Hill  aforesaid,  the  whole  of  the  mines,  minerals,  and  strata 
of  coal  and  ironstone,  lespecting  which  such  notice  was  given  by  the  plaintiff  to  the 
said  company  as  aforesaid;  and  although  the  plaintiff  did,  in  pursuance  of  such 
requirement  by  the  said  company,  leave  unworked  and  ungotten,  for  the  security  and 
preservation  of  the  said  tunnels  and  works  in  and  through  Harecastle  Hill  afoi'esaid, 
the  whole  and  every  part  of  the  said  last-mentioned  mines,  minerals,  and  strata  of  coal 
and  ironstone,  so  required  by  the  said  company  to  be  left  unworked  and  ungotten  as 
aforesaid  ;  and  although  the  whole  and  every  part  of  the  said  last-mentioned  mines, 
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minerals,  strata  of  coal  and  ironstone  have  been,  from  the  time  when  the  plaintift'  was 
so  required  by  the  said  company  as  aforesaid,  hitherto  left  unworked  and  uni^otten, 
and  still  are  unworked  and  ungotten,  of  which  tiie  said  company  have  always  had 
notice  :  And  although  it  thereupon  became  and  was  the  duty  of  the  said  company  to 
pay  to  the  plaintitt',  as  the  owner  of  such  last-mentioned  mines  and  minerals,  and 
strata  of  coal  and  ironstone,  for  his  the  plaiiitiH's  interest  therein,  the  price  and  value 
of  all  the  said  mines  and  minerals,  strata  of  coal  and  ironstone,  so  required  as  aforesaid 
by  the  said  company  to  be  left  ungotten  and  unworked,  for  the  security  and  preserva- 
tion of  the  said  tunnels  and  works  in  and  through  Harecastle  Hill  aforesaid  :  Never- 
theless the  plaintifi'  in  fact  saith,  that  the  said  company  have  not,  although  often 
requested  so  to  do,  as  yet  paid  to  the  plaintitt",  as  [209]  the  owner  of  such  last-mentioned 
mines  and  minerals,  strata  of  coal  and  ironstone,  for  his  interest  therein,  the  price  and 
value  of  such  last  mentioned  mines  and  minerals,  strata  of  coal  and  ironstone,  or  any 
of  them  or  any  part  thereof,  although  a  reasonable  time  for  making  such  payment 
had  long  elapsed  before  the  commencement  of  this  suit,  but  have  hitherto  altogether 
neglected  and  refused  and  still  do  neglect  and  refuse  so  to  do  :  By  means  of  which 
said  several  premises  the  plaintitt' hath  been  and  is  greatly  injured,  and  hindered  and 
prevented  from  working  and  getting  his  said  mines  and  minerals,  as  he  otherwise 
might  and  would  have  done,  and  the  plaintitt'  hath  also,  by  means  of  the  said  premises, 
altogether  lost  and  been  deprived  of  the  price  and  value  of  the  same,  &c. 

'I'o  this  declaration  the  defendants  pleaded,  fourthly  and  lastly,  that  the  plaintiff 
commenced  his  said  action  against  the  defendants  in  the  Court  of  our  Lady  the 
Queen,  before  the  Barons  of  her  Exchequer  at  Westminster,  in  the  county  of 
Middlesex,  after  the  making  of  the  said  act  of  Parliament  in  the  said  declaration 
mentioned,  and  that  the  said  mines  and  minerals  in  the  said  declaration  alleged  to 
have  become  workable  in  the  due  and  regular  course  of  working  and  getting  the  same, 
were,  at  the  said  times  in  the  said  declaration  in  that  behalf  mentioned,  and  still 
are,  lying  under  the  said  tunnels  in  the  said  declaration  also  mentioned,  or  one  of 
them,  or  in  or  under  the  lands  within  the  space  or  distance  of  forty  yards  from  the 
same  tunnels  respectively  :  yet  the  plaintiff  hath  not  delivered  or  tendered  to  the 
defendants  any  declaration  in  any  action  upon  a  feigned  issue  commenced  in  any 
of  her  Majesty's  Courts  of  Eecord  at  Westminster,  in  which  the  said  plaintitt'  is 
plaintiff  and  the  said  company  are  defendants,  in  respect  of  the  said  mines  and 
minerals,  or  any  of  them,  or  in  respect  of  payment  or  satisfaction  for  the  same. 
Verification. 

The  plaintitt' demurred  specially,  assigning  the  following  [210]  causes  : — that  the 
plea  does  not  sufliciently  traverse  or  confess  and  avoid  the  causes  of  action  in  the 
declaration  mentioned  ;  that  the  plaintitt",  by  his  declaration,  seeks  to  recover  damages 
against  the  defendants  for  a  breach  of  duty  as  therein  alleged,  in  respect  only  of  the 
mines  and  minerals  and  strata  of  coal  and  ironstone  belonging  to  the  plaintitt",  and 
lying  respectively  in  and  under  the  lands  within  the  space  or  distance  of  forty  yards 
from  the  said  tunnels  in  the  said  declaration  mentioned,  whereas  the  defendants  have, 
in  and  by  their  last  plea,  attempted  to  raise  a  defence  in  respect  of  other  mines  and 
minerals  than  those  embraced  by  the  plaintitt's  declaration,  viz.  in  respect  of  mines  and 
minerals  lying  under  the  tunnels  in  the  declaration  mentioned,  or  one  of  them  ;  and  also 
for  that  the  defendants,  in  and  by  their  said  plea,  have  attempted  to  raise  a  defence 
on  the  omission  by  the  plaintitt'  to  deliver  or  tender  to  the  defendants  any  declaration 
in  any  action  upon  a  feigned  issue,  but  the  defendants  do  not,  in  their  said  plea,  aver 
that  the  said  mines  and  minerals  in  the  declaration  mentioned  lie  under  the  said 
tunnels  through  Harecastle  Hill,  or  either  of  them,  or  in  or  under  the  lands  within 
the  space  between  the  same  tunnels,  nor  does  the  said  plea  contain  any  averment  to 
shew  that  the  provisions  of  the  said  act  of  Parliament,  in  the  declaration  mentioned 
relating  to  feigned  issues,  are  applicable  to  the  mines  and  minerals  in  the  said  declara- 
tion mentioned,  or  any  of  them  ;  and  for  that  the  said  plea  is  pleaded  to  the  whole 
of  the  declaration,  and  ought  to  contain  avei'ments  to  shew  that  the  whole  of  the  mines 
and  minerals  in  the  declaration  mentioned  are  subject  to  the  pi'ovisions  of  the  said 
act  of  Parliament  relating  to  the  feigned  issues ;  and  also  for  that,  in  and  by  the  said 
act  of  Parliament  in  the  declaration  above  mentioned,  the  method  of  trial  by  feigned 
issues  is  expi'essly  confined  and  limited  to  such  mines  and  minerals,  and  strata  of  coal 
and  ironstone,  as  shall  respectively  lie  under  the  said  tunnels  [211]  through  Harecastle 
Hill,  or  either  of  them,  or  in  or  under  the  lands  within  the  space  between  the  same 
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tumiols,  whereas  the  claim  of  the  plaintiff  is  only  in  respect  of  the  mines  and  minerals, 
and  strata  of  coal  and  ironstone,  lying  in  or  under  the  space  or  distance  of  forty  yards 
from  the  external  side  of  the  said  tunnels,  or  either  of  them,  the  whole  of  which  said 
last-mentioned  mines  and  minerals  have  been  required  by  the  defendants  to  be  left 
ungolten  and  unworked  liy  the  plaintifi'as  aforesaid,  and  does  not  include  any  demand 
in  respect  of  the  mines  and  minerals  lying  under  the  said  tuiniels,  or  in  or  under  the 
space  between  the  same. 

Joinder  in  demurrer. 

The  case  was  argued  on  a  former  day  in  this  term  (Nov.  10)  by  Cresswell  for  the 
plaintitr,  and  by  K.  V.  Richards  for  the  defendant ;  but  as  the  question  turns  altogether 
on  the  construction  of  a  local  act  of  Parliament,  and  the  arguments  and  ditierent 
clauses  are  fully  stated  in  the  judgment,  it  has  been  thought  unnecessary  to  detail 
them  here. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  "B.  The  question  in  this  case  is,  whether  the  plaintiff  can  recover,  in 
an  action  on  the  case,  the  value  of  the  mines  which  he  has  left  ungotten  for  the 
convenience  of  the  defendants,  pursuant  to  the  provisions  of  the  1st  Will.  4,  c.  55,  the 
local  act  under  which  they  are  now  incorporated,  or  whether  he  is  not  bound  to  assert 
his  right  by  means  of  a  feigned  issue.  The  act  is  certainly  somewhat  obscure ;  but 
upon  an  attentive  consideration  of  the  different  sections  bearing  on  this  case,  we  have 
come  to  the  conclusion  that  the  defendants  are  right  in  saying  that  the  only  remedy 
open  to  the  plaintiff  is  that  of  a  feigned  issue. 

[212]  The  company  is  empowered,  in  the  ordinary  way,  to  take  lands  for  the  pur- 
poses of  the  navigation  ;  and  by  the  118th  and  several  subsequent  sections,  provision 
is  made  for  ascertaining,  by  a  sheriff's  jury,  the  sum  to  be  paid  by  the  company, 
as  well  for  the  land  taken  as  for  any  damage  occasioned  by  the  company  in 
carrj'ing  the  provisions  of  the  act  into  effect.  But  this  is  not  all.  The  navigation,  it 
seems,  traverses  a  mining  distiict,  and  in  that  district  passes  through  two  tunnels 
under  Harecastle  Hill.  In  order  to  protect  the  company  from  injury  to  arise  from 
working  any  mines  too  near  to  those  tunnels,  the  act  contains  the  following  provisions. 
First,  by  section  170,  it  provides  that  no  mine-owner  shall  work  any  mine  in  or  under 
any  lands  within  forty  yards  of  the  tunnels  without  leave  of  the  company.  Secondly, 
section  171,  for  the  security  of  the  mine-owner,  enacts,  that  if  the  company,  instead  of 
insisting  on  their  full  right  of  having  forty  yards  left  unworked,  should  require  less 
than  thirty  yards  to  be  so  left,  then  the  mine-owner  may  insist  on  the  necessity  of 
leaving  for  his  security  any  greater  quantity  unworked,  not  exceeding  thirty  yards, 
and  the  question  so  in  dispute  as  to  the  quantity  necessary  to  be  left  for  the  security 
of  the  mine-owner  is  to  be  tried,  settled,  and  determined  by  an  issue  at  law. 

Then  follows  the  172nd  section,  on  which  the  question  mainly  turns.  It  is  thereby 
provided,  that  whenever  any  mine  becomes  workable  in  ordinary  course  within  forty 
yards  of  the  tunnels,  the  mine-owner  shall  give  notice  to  the  company,  and  thereupon 
the  company  shall  pay  to  the  mine-owner  for  so  much  of  the  mine  within  the  forty 
yards  as  they  shall  require  to  be  left  unworked  for  security  of  their  works,  or  (as  the 
case  may  be)  for  so  much  of  the  mines  as,  under  the  provisions  of  section  171,  it  may 
be  ascertained  to  be  necessary  to  leave  unworked  for  security  of  the  mines  :  provided 
that  no  mines  shall  in  any  case  be  worked  under  the  tunnels,  but  whenever  any  such 
last^[213]-mentioned  mines  shall  become  woikable,  satisfaction  shall  be  made  by  the 
company  foi'  the  same,  such  satisfaction  to  be  settled  by  an  issue.  The  five  following 
sections  provide  for  working  the  mines  within  the  forty  yards  not  required  by  the 
conapany  to  be  left  unworked,  and  for  compensating  the  mine-owners  for  injuries  to 
their  mines  ai'ising  from  the  works  of  the  navigation,  and  also  for  working  the  mines 
in  and  under  the  lands  adjoining  the  rest  of  the  line  of  the  navigation,  exclusive  of 
the  two  tunnels.  .Section  178  then  points  out  the  course  to  be  taken  for  trying  any 
feigned  issue  to  be  tried  under  the  provisions  of  the  acts,  after  the  trial  and  verdict 
in  which  the  Court  is  to  give  judgment  for  the  sum  of  money  awarded  by  the  jury. 

There  is  no  doubt  but  that,  by  the  express  terms  of  the  172nd  section,  the  plaintiff 
is  enf;itled  to  be  paid  for  the  value  of  the  forty  yards  of  mine  left  unworked  for  the 
security  of  the  navigation,  and  the  only  question  is  by  what  proceeding  is  he  to 
enforce  his  right.  Now  it  is  to  be  observed,  that  the  clauses  170  to  ISO,  both 
inclusive,  all  relate  to  this  question  of  working  the  mines  in  the  immediate  neighbour- 
hood of  the  navigation,  and  providing  compensation  to  the  mine-owners  for  the  mine 
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of  which  they  are  deprived  by  the  company  ;  and  these  clauses  must  therefore  all  be 
construed  together,  and  with  reference  to  one  another,  as  all  forming  parts  of  one 
general  system  of  enactment.  It  is  admitted  that  the  question  of  the  amount  to  be 
paid  for  the  mine  actually  under  the  tunnels,  is,  by  the  express  terms  of  the  172nd 
section,  to  be  settled  by  an  issue.  So  again,  by  the  positive  words  of  the  177th 
section,  the  amount  of  mine  to  be  left  unworked  at  any  part  of  the  line  of  navigation, 
other  than  within  forty  yards  of  the  tunnels,  and  also  the  sum  to  be  paid  by  way  of 
compensation  for  what  is  so  left  unworked,  is  to  be  settled  bj'  an  issue.  It  seems, 
therefoi'e,  impossible  to  believe  that  the  legislature  could  have  meant  to  adopt  so 
strange  a  course,  as  to  pro-[214]-vide  a  specitic  mode  of  ascertaining  the  compensation 
to  be  paid  for  mine  left  unworked  under  the  whole  line  of  the  canal,  and  adjoining 
the  whole  line  except  for  the  space  of  forty  yards  from  the  two  tunnels,  and  have 
left  the  quantum  of  compensation  for  those  forty  yards  to  be  settled  by  an  ordinary 
action  on  the  case.  No  reason  can  be  assigned  why  the  value  of  the  mine  within  the 
forty  yards  should  be  settled  by  a  course  of  proceeding  diflerent  from  that  by  which 
the  value  of  any  other  mine  left  unworked  was  to  be  determined  ;  and  we  feel  bound, 
if  it  be  possible,  to  put  such  a  construction  on  the  172nd  section  as  shall  prevents 
consequence,  which,  it  is  quite  obvious,  the  legislature  could  never  have  contemplated. 
Now  we  think  this  may  be  done  without  offering  any  material  violence  to  the  language 
of  the  172nd  section. 

That  section  may  be  considered  as  divided  into  three  branches,  by  every  one  of 
which  the  company  is  certainly  made  liable  to  pay  money  to  the  mine-owner,  by  way  of 
satisfaction  for  mines  of  which  he  is  deprived.  1st.  The  company  shall  pay  the  mine- 
owner  for  the  mine  within  the  forty  yards,  where  forty  yards  are  taken.  2nd.  The 
company,  in  like  manner,  shall  pay  him  for  the  mine,  not  exceeding  thirty  yards, 
left  unworked  for  his  security.  3rd.  As  to  the  mine  actually  under  the  tunnel,  no 
person  shall  ever  be  at  liberty  to  work  it,  but  when  workable,  satisfaction  shall  be 
made  for  it  by  the  company  to  the  mine-owner.  Then  follow  these  words,  "such 
satisfaction  to  be  ascertained,  fixed,  and  determined  by  an  issue  at  law." 

Now  it  may  be  conceded  that  the  more  obvious  construction  of  this  clause  would 
refer  the  words  "  such  satisfaction,"  &c.,  only  to  the  satisfaction  immediately  preceding, 
namely,  the  satisfaction  to  be  paid  at  all  events  for  the  mines  left  unworked  under 
the  tunnels.  There  is,  ho'vever,  nothing  grammatically  incorrect  in  referring  the 
words  "  such  satisfaction  "  to  every  species  of  satisfaction  mentioned  in  the  clause ; 
namely,  to  the  payment  to  [215]  be  made  for  mine  within  the  forty  yards,  for  mine 
within  the  thirty  yards,  and  for  mine  actually  under  the  tunnels ;  and  in  furtherance 
of  what  we  cannot  but  suppose,  from  the  whole  tenor  of  these  eleven  clauses,  must 
have  been  intended  by  the  legislature,  and  to  avoid  the  strange  incongruity  of  having 
one  mode  of  deciding  questions  as  to  the  value  of  mine  within  forty  yards  of  the 
tunnels,  and  another  as  to  the  value  of  mines  along  the  rest  of  the  line  of  the  canal, 
and  under  the  tunnels  themselves,  we  feel  bound  to  adopt  the  latter  construction  of 
the  words  "  such  satisfaction,"  and  to  hold  them  applicable  to  every  case  for  which 
satisfaction  is  made  payable  under  the  172nd  section. 

The  necessity  of  such  a  construction  may  be  made  more  obvious,  by  considering 
that,  unless  it  be  adopted,  there  must,  when  the  mine-owner  has  got  within  forty  yards 
of  the  tunnels,  and  is  there  stopped  by  the  company,  be  two  proceedings  going  on  at 
the  same  time,  in  order  to  ascertain  the  compensation  to  which  he  is  entitled  ;  for  it 
is  obvious  that  when  the  mine-owner  has  got  up  to  within  forty  yards  of  the  tunnels, 
the  mine  under  the  tunnels  must  have  become  "workable,"  within  the  meaning  of  that 
word  as  used  in  the  proviso  of  the  172nd  section,  inasmuch  as  the  company,  by  pre 
venting  the  mine-owner  from  working  within  the  forty  yards,  will  effectually  prevent 
the  mines  under  the  tunnels  from  ever  being  workable,  unless  they  are  to  be  deemed 
so  when  the  mine-owner  has  reached  the  confines  of  the  forty  yards.  The  forty  yards, 
therefore,  having  become  workable,  and  the  mines  under  the  tunnels  having  become 
workable  at  the  same  time,  the  plaintiff  must  contend  that  the  legislature  intended  to 
impose  on  him  the  necessity  of  instituting  two  proceedings,  one  to  recover  by  action 
compensation  for  the  mine  adjoining  the  tunnels  for  a  space  of  forty  yards,  and  another 
to  recover  by  an  i.ssue  compensation  for  the  mine  actually  under  the  tunnels. 

[216]  Exactly  the  same  anomaly  would  occur,  whenever  a  mine-owner  in  the 
progress  of  his  works  approaches  within  forty  yards  of  the  tunnels,  and  at  the  same 
time  within  such  a  distance  of  the  adjoinnig  parts  of  the  line  of  the  canal,  as,  either 
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by  iigiecmeiit  of  the  parties,  or  by  the  result  of  an  issue  to  he  tried  iinrler  the  177th 
section,  is  ascertained  to  be  the  distance  within  which  the  mines  cannot  further  be 
worke(l  with  safety  to  the  canal.  In  such  a  c;use,  the  value  of  the  mine  to  be  left 
unworked  for  the  security  of  such  part  of  the  canal  as  does  not  pass  through  the 
tunnels,  is,  by  the  express  provision  of  the  177t,h  section,  to  be  tried  in  an  issue; 
and  it  is  therefore  impossible  to  suppose,  that  the  value  of  that  part  which  is  left  for 
the  security  of  the  tunnels,  could  have  been  intended  to  be  tried  by  a  differoit  tribunal. 
The  legi.slature  seems  to  have  considered  the  tunnels  to  be  more  exposed  to  danger 
from  the  mines  than  the  rest  of  the  line  of  the  canal.  This  afforded  a  very  good 
reason  for  not  leaving  it  to  a  jury  to  say  how  much  mine  should  lie  left  for  the  pro- 
tection of  the  tunnels,  but  to  have  fixed  conclusively  beforehand  a  depth  of  forty 
yards,  as  being  necessary  in  case  the  company  should  choose  to  insist  on  having  it ; 
but  we  can  see  no  imaginable  reason  why  the  value  of  this  part  of  the  mine  should 
have  been  intended  to  be  a.scertained  by  a  diflferent  proceeding  from  that  which  is 
clearlv  applicable  to  the  rest. 

Our  view  of  the  case  is,  peihaps,  somewhat  confirmed  by  considering  that  the  178th 
section  seems  to  assume  that  in  every  ease  where  an  i.ssue  is  to  be  tried,  a  sum  of 
money  will  have  to  be  awarded  by  the  jury.  Now  that  section  expressly  refers, 
amongst  other  issues,  to  issues  to  be  tried  under  section  171,  for  ascertaining  how 
much  mine  it  may  be  necessary  to  leave  for  the  security  of  the  mine-owner ;  but  it  is 
clear  that  on  such  an  issue,  if  nothing  were  to  be  ascertained  but  the  quantity  to  be 
left  unworked,  no  sum  of  money  would  be  awarded  at  all  ;  and  it  would  seem,  [217] 
therefore,  as  if  the  legislature  assumed  that  on  the  trial  of  such  an  issue  the  jury 
would  be  bound  under  the  other  provisions  of  the  act  to  assess  the  value  of  what  was 
left,  and  there  certainl}'  are  no  provisions  applicable  to  such  a  case,  unless  they  can  (as 
we  think  they  may)  be  found  in  the  172nd  section. 

On  all  these  grounds,  we  think  that  the  case  is  within  the  172nd  section  and 
consequently'  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

Mendell  v.  Tyrrell.  Exch.  of  Pleas  Nov.  24,  1841. — An  arbitrator  having  by 
his  award  ordered  the  defendant  to  pay  to  the  plaintiff  a  sum  of  money,  the 
plaintiff  filed  an  affidavit  of  debt  in  the  Court  of  Bankruptcy,  under  stat.  1  &  2 
Vict.  c.  110,  and  the  defendant  gave  a  bond,  with  sureties,  conditioned  for  pay- 
ment of  the  money,  but  omitting  the  alternative  in  the  statute,  of  rendering 
himself  to  custody: — Held,  that  the  plaintifi's  having  adopted  this  proceeding 
did  not  preclude  him  from  applying  for  an  attachment  for  non-performance  of  the 
award  and  rule  of  Court  thereon. 

[S.  C.  1  Dowl.  (N.  S.)  453;  12  L.  J.  Ex.  121,] 

Cowling  had  obtained  a  rule,  calling  upon  the  defendant  to  shew  cause  why  he 
should  not  pay  to  the  plaintitl  two  sums  of  ^90  and  471.  15s.  2d.,  pursuant  to  an 
award,  rule  of  Court,  and  the  Master's  allocatur.  It  appeared  from  the  affidavit  on 
which  the  rule  was  obtained,  that  the  cause  had  been  referred  to  arbitration,  and  that 
the  arbitrator,  by  his  award,  ordered  the  defendant  to  pay  to  the  plaintiff'  the  sum  of 
£90,  with  costs,  which  were  subsequently  taxed  at  471.  l'5s.  2d.  The  plaintiff  after- 
wards filed  an  affidavit  of  debt  in  the  Court  of  Bankruptcy,  under  the  provisions  of 
the  Stat.  1  &  2  Vict.  c.  110,  s.  8.(a)     The  defend-[218]-ant  entered  into  a  bond  with 

(a)  Which  enacts,  "  that  if  any  single  creditor,  or  any  two  or  more  creditors  being 
partners,  whose  debt  shall  amount  to  £100  or  upwards,  or  any  two  creditors  whose 
debt  shall  amount  to  £150  or  upwards,  or  any  three  or  more  creditors  whose  debts 
shall  amount  to  £200  or  upwards,  of  any  trader  within  the  meaning  of  the  laws  now 
m  force  respecting  bankrupts,  shall  file  an  affidavit  or  affidavits  in  her  Majesty's  Court 
of  Bankruptcy,  that  such  debt  or  debts  is  or  are  justly  due  to  him  or  them  respectively, 
and  that  such  debtor,  as  he  or  they  verily  believe,  is  such  trader  as  aforesaid,  and 
shall  cause  hmi  to  be  served  personally  with  a  copy  of  such  affidavit  or  affidavits,  and 
with  a  notice  m  writing  recpiiring  immediate  payment  of  such  debt  or  debts ;  and  if 
such  trader  shall  not  within  twenty-one  days  after  personal  service  of  such  affidavit 
or  affidavits  and  notice,  pay  such  debt  or  debts,  or  secure  or  compound  for  the  same 
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two  sureties,  conditioned  "to  pay  such  sums  as  should  be  recovered  in  any  action  or 
actions  which  had  been  brought  or  should  thereafter  be  brought  for  the  recovery  of  the 
said  debts,  together  with  such  costs  as  should  be  given  in  the  same,"  but  omitting  [lie 
alternative  mentioned  in  the  act,  viz.,  "that  he  render  himself  to  the  custody  of  the 
gaoler  of  the  Court,"  &c.  No  further  proceedings  were  taken  in  the  Court  of 
Bankruptcy,  but  the  present  rule  was  obtained. 

Pashley  shewed  cause.  The  plaintiff  has  elected  as  his  remedy  to  enforce  the 
award  under  the  act,  and  not  to  proceed  by  attachment,  and  therefore  the  Court  will 
not  now  interfere,  especiall}'  as  the  plaintiff'  has  by  that  pioceeding  obtained  full 
security  for  the  payment  of  his  debt.  The  object  and  practice  of  the  Courts  has  been 
to  discourage  a  multiplicit}'  of  proceedings  for  the  same  subject  of  [219]  claim.  If  a 
party  bring  an  action  on  an  award,  he  is  preclude!  from  moving  for  an  attachment  for 
not  performing  it:  Slorlc  v.  De  Smith  (Ca.  Temp  Hardw.  106).  It  was  there  argued 
that  it  was  as  reasonable  to  grant  an  attachment  whilst  an  action  was  pending  on  the 
award,  as  to  permit  the  several  remedies  which  are  allowed  upon  mortgages,  such  as  a 
l)ill  for  foreclosure,  an  action  upon  the  bond,  and  an  ejectment  to  get  the  possession  ; 
but  Lord  Hardwicke,  C.  J.,  said,  "  I  am  satisfied  you  ought  not  to  have  an  attachment 
while  an  action  is  pending:  and  this  not  like  the  several  remedies  allowed  on 
mortgages,  for  they  are  for  different  purposes ;  as  the  ejectment  to  gain  the  posses- 
sion of  the  land,  the  action  on  the  bond  to  recover  the  money,  and  the  bill  for  fore- 
closing the  equity  of  redemption ;  they  are  all  remedies  which  the  party  is  entitled  to 
by  course  of  law,  and  needs  not  the  leave  of  the  court :  now  in  this  case  there  are 
two  remedies,  one  by  action,  to  which  you  are  entitled  by  course  of  law,  but  the  other 
depends  upon  the  discretion  of  the  Court :  and  both  are  for  the  very  same  purpose, 
viz.,  for  the  mone^'  awarded  :  for  the  Court  will  not  deliver  the  party  from  an 
attachment  till  he  has  paid  the  money."  So,  in  Badky  v.  Loixday  (1  Bos.  &  Pull.  81), 
the  Court  refused  to  grant  an  attachment  for  non-performance  of  an  award  pending  an 
action  brought  on  the  award,  or  to  allow  the  plaintiff  to  waive  the  action  in  order  to 
apply  for  the  attachment ;  the  Court  saying  he  had  made  his  election.  And  in  the 
Earl  of  Lonsdale  v.  JVhiimay  (1  C.  M.  &  R.  591),  the  defendant  having  been  taken 
under  an  attachment  for  non-performance  of  an  award,  went  to  prison,  refusing  to  pay 
the  money ;  the  plaintiff  afterwards  commenced  an  action  on  the  award  ;  and  on 
motion  that  the  plaintiff  might  be  compelled  to  discontinue,  or  that  the  defendant 
might  be  discharged  out  of  custody,  the  Court  ordered  him  to  be  discharged,  [220]  on 
giving  a  bond  to  the  plaintiff,  with  sureties  to  the  Master's  satisfaction,  conditioned  to 
the  same  effect  as  in  a  recognisance  of  bail.  Paiill  v.  Paull  (2  C.  &  M.  235)  is  to  the 
same  effect.  There  an  attachment  was  resisted  on  the  ground  of  the  pendency  of  an 
action  on  the  award,  and  it  appearing  that  the  party  was  in  contempt  before  the 
action  was  commenced,  the  Court  granted  the  attachment  on  the  plaintiff's  under- 
taking to  discontinue  the  action  and  pay  the  costs.  Here  the  giving  of  the  bond  is 
equivalent  to  the  commencement  of  the  action.  The  plaintiff  has  obtained  ample 
security  for  his  debt  and  costs  by  the  bond.  [Lord  Abinger,  C.  B.  The  bond  is  not 
a  bond  within  the  statute.]  The  plaintiff  ought  to  shew  some  reason  for  abandoning 
his  primary  proceeding. 

Cowling,  in  support  of  the  rule.  The  authorities  cited  are  not  applicable  to  the 
present  case,  for  no  action  has  been  commenced  on  the  award,  hut  all  that  appears  is 
that  the  plaintiff  has  obtained  a  security  for  his  debt. 

Lord  Abinger,  C.  B.     I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 

to  the  satisfaction  of  such  creditor  or  creditors,  or  enter  into  a  bond  in  such  sum  and 
with  such  two  sufficient  sureties  as  a  commissioner  of  the  Court  of  Bankruptcj'  shall 
approve  of,  to  pay  such  sum  or  sums  as  shall  be  recovered  in  any  action  or  actions 
which  shall  have  been  brought  or  shall  thei'eafter  be  brought  for  the  recovery  of  the 
same,  together  with  such  costs  as  shall  be  given  in  the  same,  or  to  render  himself  to 
the  custody  of  the  gaoler  of  the  Court  in  which  such  action  shall  have  been  or  may  be 
brought,  according  to  the  practice  of  such  Court,  or  within  such  time  and  in  such 
manner  as  the  said  Court,  or  any  judge  thereof,  shall  direct,  after  judgment  shall  have 
been  recovered  in  such  action,  every  such  trader  shall  be  deemed  to  have  committed 
an  act  of  bankruptcy  on  the  22nd  day  after  service  of  such  affidavit  or  affidavits  and 
notice,  provided  a  fiat  in  bankruptcy  shall  issue  against  such  trader  within  two 
calendar  months  from  the  filing  of  such  affidavit  or  affidavits,  but  not  otherwise." 
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If  any  notion  has  been  commenced  on  the  award,  the  flefcndant  should  have  shewn 
that  fact :  as  lie  has  not  done  so,  it  must  be  taken  that  no  action  has  been  commenced, 
and  that  circumstance  distinf,'nishes  the  present  case  from  those  cited.  If  an  action 
had  been  commenced,  the  Court  would  not,  by  making  this  rule  absolute,  allow  a 
double  remedy.  Hut  in  the  present  case,  the  plaintit}"'s  sole  object  seems  to  have  been 
to  render  the  defendant  a  bankrupt,  and  that  object  has  been  defeated  by  the 
defendant's  providing  sureties  for  the  payment  of  the  debt.  The  rule  will  be 
absolute,  on  the  plaintifi's  undertaking  not  to  bring  any  action  on  the  award. 

Pakkk,  B.  a  rule  of  Court,  under  the  recent  statute,  [221]  calling  upon  the 
defendant  to  pay  the  sum  awarded,  is  analogous  to  an  attachment  under  the  old  law ; 
therefore,  if  the  plaintiti  had  actually  commenced  an  action  on  the  award,  the 
authorities  cited  would  have  been  in  point.  But  it  is  not  so  here.  Besides,  the  bond 
is  not  conditioned  according  to  the  statute,  for  the  payment  of  the  debt,  or  the  render 
of  the  defendant ;  the  latter  part  seems  by  mistake  to  have  been  omitted. 

liule  absolute. 

Hammond  v.  Nairn,  Clerk.  Exch.  of  Pleas.  Nov.  25,  1841. — The  costs  of  an  inter- 
pleader rule  obtained  by  a  sherifl"  or  other  similar  officer,  cannot  be  considered  as 
"expenses  of  the  execution,"  which  may  be  levied  under  the  stat.  43  Geo.  3, 
c.  46,  s.  5. 

[S.  C.  1  Dowl.  (N.  S.)  351 ;  11  L.  J.  Ex.  14.] 

Piatt  had  obtained  a  rule,  calling  upon  the  defendant  to  shew  cause  why  it  should 
not  be  referred  to  the  Master  to  tax  the  plaintiff's  costs  of  and  incident  to  the  writ  of 
fieri  facias  de  bonis  ecclesiasticis  issued  in  this  cause,  and  why  the  Bishop  of  Noi'wich 
should  not  levy  the  same,  together  with  the  sum  of  £4  omitted  by  mistake,  and 
interest  on  the  judgment  from  the  27th  of  November,  1838.  It  appeared  from  the 
affidavits,  that  a  writ  of  ti.  fa,  de  bonis  ecclesiasticis,  directed  to  the  Bishop  of  Norwich, 
had  been  issued  against  the  defendant ;  but  that,  by  a  clerical  error,  the  sum  indorsed 
thereon  was  less  by  £4  than  it  ought  to  have  been.  The  execution  issued  under  the 
stat.  1  &  2  Vict.  c.  110,  s.  18,  but  before  the  promulgation  of  the  forms  of  writs  framed 
by  the  Judges  under  that  statute ;  and  no  interest  on  the  judgment  was  indorsed  on 
the  writ,  from  want  of  knowledge  of  the  form  in  which  it  should  be  claimed.  A 
sequestration  was  granted  by  the  bishop,  but,  the  defendant  having  become  insolvent, 
the  provisional  assignee  of  the  Insolvent  Debtors'  Court  claimed  the  rents,  tithes,  &c., 
by  virtue  of  a  prior  execution.  In  Hilary  Term,  1810,  the  bishop  obtained  an  inter- 
pleader lule,  calling  upon  the  plaintiff  and  the  provisional  assignee  to  appear  and  state 
their  claims  ;  which  rule  was  dischai-ged  without  costs,  the  Court  holding  that  it  was 
not  a  case  in  which  the  [222]  bishop  could  have  relief  under  the  Interpleader  Act. 
A  second  secjuestiation  at  the  suit  of  another  creditor  had  since  issued  against  the 
defendant.     Against  the  present  rule 

Archbold  now  shewed  cause  for  the  defendant.  The  main  object  of  this  application 
is  to  obtain,  as  incident  to  the  execution,  the  costs  which  this  Court,  on  the  discussion 
of  the  interpleader  rule,  refused  to  allow  to  the  plaintiff.  But  it  cannot  pos.sibly  be 
said  that  those  costs  fall  within  the  meaning  of  "  fees  and  expenses  of  the  execution," 
within  the  stat.  43  Geo.  3,  c.  46,  s.  5.  The  defendant  had  not  even  notice  of  the 
interpleader  rule.  [Parke,  B.  Those  are  not  costs  incident  .to  the  execution,  but 
costs  occasioned  by  the  sheriff's  asking  for  the  interpleader  rule]  And  even  if  it  were 
otherwise,  the  rule  ought  to  be  upon  the  bishop,  who  is  bound  to  levy  the  expenses 
of  the  execution,  not  on  the  defendant. 

Secondly,  it  is  too  late  now  to  recover  the  interest :  it  ought  to  have  been  claimed 
on  the  back  of  the  wiit:  and  other  parties  are  now  interested  in  the  fund,  under  the 
intervening  sequestration.  [Parke,  B.  Then  it  must  not,  at  all  events,  be  levied 
until  that  sequestration  is  satisfied.] 

With  respect  to  the  £4,  the  affidavits  do  not  shew  with  certainty  of  what  it  con- 
sisted, or  how  it  was  omitted  out  of  the  indorsement,  and  the  Court  will  not  re-open 
the  proceedings  on  that  account,  after  this  lapse  of  time. 

Piatt,  in  support  of  the  rule,  urged  that  at  all  events  the  plaintiff  ought  to  be 
allowed  to  levy  for  the  interest,  and  that  on  the  part  of  the  defendant,  who  alone 
came  to  shew  cause  against  this  rule  (which  had  been  served  also  on  the  bishop),  it 
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was  no  iiiisvver  to  the  rule  to  say  that  other  parties  were  intei'estod,  or  ought  to  have 
been  served  ;  that  was  a  matter  in  which  he  had  no  interest. 

Per  Curiam.  It  is  quite  clear  that  the  plaintiff  is  not  entitled  to  recover  the  costs 
of  the  inteipleader  rule  as  ex-[223]-penses  of  the  execution,  which  mean  only  such 
expenses  as  the  sheriff,  &c.,  is  put  to  in  keeping  possession  of  the  goods,  selling,  &c. 
As  to  the  £4  omitted  from  the  indorsement,  it  is  not  shewn  how  the  amount  was  £4 
less,  or  how  it  was  a  clerical  error.  As  to  those  two  matters,  the  rule  must  be  dis- 
charged with  costs.  With  respect  to  the  interest,  the  rule  may  be  enlarged  on  payment 
of  costs  by  the  plaintiff",  in  order  to  serve  it  upon  the  other  execution  creditor. 

Rule  accordingly. 

Ryan  v.  Smith.  Exch.  of  Pleas.  Nov.  25,  1841. — A  party  shewing  cause  against  a 
rule  has  a  right  to  read  an  affidavit  of  his  filed  in  Court,  which  was  made  in  support 
of  a  formei'  application  for  a,  rule  involving  the  same  question,  and  of  which  the 
other  side  took  an  office  copy. 

[S.  C.  11  L.J.  Ex.  77.] 

On  shewing  cause  against  a  rule  nisi  for  an  attachment  against  the  defendant  for 
disobedience  to  a  rule  of  Court,  Cresswell,  for  the  defendant,  pi-oposed  to  read  an 
affidavit  of  the  defendant,  sworn  on  the  10th  of  November,  and  tilerl  in  Court,  which 
was  made  in  support  of  a  former  rule  obtained  by  the  defendant  for  rescinding  an 
order  of  Rolfe,  B.,  ordering  the  defendant  to  deliver  up  certain  documents  and 
vouchers.  That  rule  was  granted  on  certain  terms,  which  the  defendant  declined  to 
accept,  and  therefore  did  not  draw  up  the  rule  ;  but  the  plaintiff's  attorney  was 
informed  that  the  affidavit  was  filed,  and  took  an  office  copy  of  it.  The  order  of 
Rolfe,  B.,  was  afterwards  made  a  rule  of  Court,  which  rule  the  defendant  was  now 
charged  with  having  disobeyed ;  and  the  affidavit  in  support  of  the  present  applica- 
tion referred  to  the  defendant's  affidavit  of  the  10th  November. 

Crowder,  for  the  plaintiff,  objected  to  the  affidavit  being  used,  inasmuch  as  it  was 
sworn  upon  a  mere  ex-parte  application,  and  could  contain  no  answer  to  the  present  rule. 

The  Court  held  that  the  affidavit  might  be  read. 

[224]     Tapping  v.  Greenway.     Exch.  of  Pleas.     Nov.  25,  1841.— Costs  of 
attendances  to  serve  the  writ  of  summons. 

[S.  C.  1  Dowl.  (N.  S.)  408 ;  11  L.  J.  Ex.  93.] 

Smirke,  on  behalf  of  the  plaintiff's  attorney,  obtained  a  rule  calling  upon  the 
defendant  and  his  attorney  to  shew  cause  why  the  Master  should  not  review  his 
taxation  of  the  costs  of  service  of  the  writ  of  summons,  and  why  the  defendant's 
attorney  should  not  pay  the  costs  of  this  application.  It  appeared  that  the  plaintiff" 
sued  out  the  writ  of  summons  indorsed  to  levy  the  debt  and  11.  17s.  for  costs,  and  on 
Friday,  the  5th  of  November,  sent  a  person  to  serve  it  at  the  defendant's  dwelling- 
house.  He  was  there  informed  that  the  defendant  would  not  be  at  home  until  the 
following  day  at  eight  o'clock,  at  which  hour  he  called  again  ;  but  not  finding  the 
defendant  within,  he  made  a  further  appointment  for  the  Monday  following,  on  which 
day  he  again  called,  and  saw  the  defendant's  mother,  who  said  her  son  was  out  of 
town,  and  would  be  back  on  Wednesday.  He  then,  however,  left  a  copy  of  the  writ 
of  summons,  and  did  not  call  again.  The  11.  17s.  indor.':;ed  for  costs  included  the 
costs  of  three  attendances.  The  defendant,  within  four  days  afterwards,  called  at  the 
office  of  the  plaintiff''s  attorney,  and  paid  the  debt  and  costs.  The  Master  first 
allowed  the  plaintiff  the  costs  of  two  attendances,  but  subsequently,  in  pursuance  of 
an  order  of  Alderson,  B.,  the  taxation  was  reviewed,  and  the  costs  of  one  attendance 
only  was  allowed  ;  the  result  of  which  was,  that  more  than  one  sixth  was  struck  off 
the  amount  of  costs  claimed. 

Miller  shewed  cause,  and  contended  that,  under  the  circumstances,  the  party  ought 
not  to  have  left  the  copy  of  the  writ  on  the  Monday,  but  to  have  waited  until  the 
Wednesday  ;  and  that  the  Court,  being  apprised  of  the  circumstances,  would  not  have 
granted  any  distringas,  in  which  case  one  attendance  only  would  be  allowed. 

[225]  Smirke,  contra,  insisted  that  the  attorney  was  clearly  entitled  to  the  costs 
of  two  attendances  ;  and 
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Ter  Curiam.  The  call  on  the  Monday  was  unnecessary  ;  the  party  might  have 
left  the  process  on  the  Saturday  ;  but  still  the  plaintiff  is  entitled  to  the  costs  of 
two  attendances.  As  this,  however,  is  an  ajjpeal  against  the  order  of  a  Judge, 
the  rule  will  be  absolute  on  the  terms  of  the  attorney  on  each  side  paying  his 
own  costs. 

Rule  absolute  accordingly. 

Wii.i.i.AMSON  v.  IlAKRisoN.  Exch.  of  Pleas.  Nov.  2.5,  1841.— The  rule  of  M.  T. 
.3  Will.  4,  c.  1 3,  applies  only  to  the  case  of  writs  issued  and  returnal)le  in  vacation  ; 
in  the  case  of  a  fi.  fa.  issued  in  vacation,  but  returnable,  under  a  Judge's  order 
obtained  in  vacation,  on  a  day  in  term,  the  plaintiff  must  still  pursue  the  old 
practice,  and  cannot  bring  the  sheriff  into  contempt  after  the  writ  has  been  actually 
returned  although  after  the  day  on  which  it  was  returnable. 

[S.  C.  1  Dowl.  (N.  S.)  664 ;  11  L.  J.  Ex.  94.] 

Martin  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the  rule 
of  Court,  or  the  attachment  issued  thereon  against  the  sheriff  of  Yorkshire,  should  not 
be  set  aside  on  payment  of  costs.  It  appeared  that  a  writ  of  testatum  fi.  fa.  having 
issued,  directed  to  the  sheriff  of  York.shire,  he  was  directed,  by  a  Judge's  order  obtained 
in  vacation  (28th  October),  to  return  the  same.  The  time  for  the  retui-n  expired  on 
the  fith  of  November,  but  the  wi'it  was  not  returned  until  the  10th  of  November,  and 
on  the  afternoon  of  that  day  the  Judge's  order  was  made  a  rule  of  Coui-t,  and  a  rule 
for  an  attachment  was  obtained. 

W.  H.  Watson  shewed  cause.  It  will  be  said  that  the  proceeding  in  the  present 
case  was  irregular,  and  that  the  plaintiff'  ought  to  have  obtained  a  side  bar  rule, 
according  to  the  old  practice  before  the  Uniformity  of  Process  Act,  2  Will.  4,  c.  39, 
and  the  rule  of  Court  founded  thereon,  M.  T.,  3  Will.  4,  r.  13.  That  depends  upon 
the  interpretation  to  be  put  upon  that  rule,  which  prescribes  that,  "in  case  a  Judge 
shall  have  made  an  order,  in  vacation,  for  the  [226]  return  of  any  writ  issued  by  the 
authority  of  the  said  act,  or  any  writ  of  ca.  sa.,  fi.  fa.,  or  elegit,  on  any  day  in  the  vaca- 
tion, and  such  order  shall  have  been  duly  served,  but  obedience  shall  not  have  been  paid 
thereto,  and  the  same  shall  have  been  made  a  rule  of  Court  in  the  term  then  next 
following,  it  shall  not  be  necessary  to  serve  such  rule  of  Court,  or  to  make  any  fresh 
demand  of  performance  thereon,  but  an  attachment  shall  issue  foi'tliwith  for  the  dis- 
obedience of  such  order,  whether  the  thing  required  by  such  order  shall  or  shall  not 
have  been  done  in  the  mean  time."  It  is  submitted  that  that  rule  applies  to  the 
present  case,  the  order  having  been  made  in  vacation. 

Parke,  B.  The  rule  of  Court  does  not  apply  to  this  case.  It  was  introduced  to 
obviate  the  evil  that  existed  under  the  old  practice,  when  rules  to  return  writs  in 
vacation  never  need  be  complied  with  at  all,  if  the  sherift'  could  obtain  time  until  the 
first  day  of  term.  In  that  case,  if  subsequent  compliance  could  purge  the  contempt, 
he  might  inconvenience  parties  by  neglecting  to  return  a  writ  until  the  first  day  of 
term,  and  yet  escape  an  attachment.  But  the  rule  does  not  apply  to  the  case  of 
writs  ordered  to  be  returned  in  term.  According  to  the  old  practice,  if  the  order  were 
complied  with  before  a  rule  was  obtained  for  an  attachment,  that  was  sufficient ;  and 
the  rule  of  M.  T.,  3  Will.  4,  applies  only  where  the  order  is  both  made  and  returnable 
in  vacation. 

The  other  Barons  concurred. 

Rule  absolute. 

[227]  Kegina  v.  Ryle.  Exch.  of  Pleas.  Nov.  2.5,  1841.— In  the  case  of  an 
immediate  extent,  on  an  inquisition  to  find  debts,  the  jurv  mav  find  the  fact 
of  a  debt  being  due  to  the  Crown,  on  the  sole  evidence  of  an  affidavit  that  the 
debt  is  due. 

[S.  C.  1  Dowl.  (N.  S.)  431;  11  L.  J.  Ex.  234;  6  Jur.  238.  Referred  to,  Aftm-ney- 
General  v.  Bnant,  1846,  15  M.  &  W.  169.  Duke  of  Beaufort  v.  Onnvslim/,  186(3, 
L.  R.  1  C.  P.  708.]  J  J  ./.  . 

On  the  8th  of  July,  1841,  a  commission  was  issued  upon  a  suggestion  that  the 
defendant  was  indebted  to  the  Crown  for  monies  deposited  in  his  han'ds  by  Lieutenant- 
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Colonel  Egerton,  for  the  service  of  the  Cheshire  yeomanry  cavalry.  The  commission 
was  in  the  usual  form,  empowering  the  commissioners  "to  inquire  as  well  on  the  oaths 
of  good  and  lawful  men  of  the  county  of  Middlesex,  by  whom  the  truth  may  be  the 
better  known,  as  by  the  testimony  on  oath  of  any  other  credible  person  or  persons, 
whether  the  said  John  Ryle  is  now  indebted  to  us  in  any  and  what  sum  of  money  on 
the  account  aforesaid  ;  and  therefore  we  command  you,  that  at  such  day  and  place 
as  you  shall  for  that  purpose  appoint,  you  diligently  attend  in  and  about  the 
premises  with  effect,  and  duly  take  an  inquest  thereof  on  the  oaths  of  such  good 
and  lawful  men,  and  have  the  same  before  the  Barons,  &c.  And  we  hereby  com- 
mand our  sheriff"  of  Middlesex,  that  he  cause  to  come  before  3'ou,  at  such  day  and 
place  as  you  shall  appoint,  twelve  good  and  lawful  men  of  his  bailiwick,  by  whom 
the  truth  may  the  better  be  known,  and  we  empower  you  to  summon  before  you 
such  person  or  persons  as  you  shall  think  proper,  and  carefully  examine  them  in  the 
premises  on  their  corporal  oaths,  &c."  An  inquisition  was  accordingly  taken  ;  and 
the  only  evidence  brought  before  the  jury,  on  the  execution  of  the  commission,  was 
an  affidavit  of  Henry  Hill,  Esq.,  captain  and  adjutant  of  the  Cheshiie  yeomanry 
cavalry,  "  that  John  Ryle,  of  &c.,  is  justly  and  truly  indebted  to  our  Sovereign  Lady 
the  Queen  in  the  sum  of  24921.  7s.  7d.,  being  so  much  of  her  Majesty's  monies 
deposited  in  his  hands  by  Lieutenant-Colonel  Wilbraham  Egerton,  for  the  service  of 
the  said  regiment,  and  unaccounted  for  by  the  said  John  Ryle,  and  that  he  verily 
believes  that  the  said  John  Ryle  [228]  had  stopped  payment,  and  is  in  embarrassed 
and  insolvent  circumstances,  and  that  unless  some  method  more  speedy  than  the 
ordinary  course  of  proceeding  at  law  be  forthwith  had  against  the  said  John  Ryle 
for  the  recovery  of  the  debt  so  due  and  owing  to  her  Majesty  as  aforesaid,  the 
same  is  in  danger  of  being  lost."  The  jury  found  that  the  defendant  was  indebted 
to  the  Crown  in  the  sum  mentioned  in  the  affidavit,  and  thereupon  a  Judge's  fiat  was 
obtained  for  a  writ  of  immediate  extent  to  issue,  which  was  issued  accordingly. 

Cowling  had  obtained  a  rule,  calling  upon  the  Attorney-General  to  shew  cause  why 
the  inquisition,  and  all  the  subsequent  proceedings  taken  thereunder,  should  not  be 
set  aside  for  irregularity. 

The  affidavit  of  Mr.  Hobbs,  who  for  twenty  years  has  acted  as  a  commissioner 
upon  commissions  to  find  debts  due  to  the  Crown,  stated  in  answer  to  the  applica- 
tion, that  whenever  it  had  been  found  inconvenient  or  impossible  to  obtain,  in  time 
to  make  the  proceedings  available,  the  attendance  of  witnesses  to  give  viva  voce 
evidence,  the  jury  had  found  the  delit  upon  affidavit  only  ;  and  that  he  believed 
this  has  been  the  invariable  practice  from  the  most  ancient  period  up  to  the 
present  time. 

The  Solicitor  General  and  Waddington  shewed  cause.  It  will  be  contended  on  the 
part  of  the  defendant,  that  as  the  evidence  used  before  the  jury  was  an  affidavit  only, 
and  no  witness  was  examined  viva  voce,  the  proceeding  was  irregular  and  contrary  to 
practice  ;  for  that,  as  the  jury  were  empanelled  under  the  commission  to  inquire 
whether  or  not  a  debt  was  due  to  the  Crown,  no  evidence  could  be  legal  but  that 
which  was  given  by  witnesses  viva  voce  upon  oath  ;  and  the  case  of  Rex  v.  Hornhlower 
(11  Price,  29)  will  be  relied  upon.  That,  however,  was  the  case  of  an  extent  [229] 
in  aid,  and  no  such  decision  has  been  come  to  in  the  case  of  an  extent  in  chief.  But 
even  in  the  case  of  an  extent  in  aid,  according  to  the  practice  of  this  Court,  and  the 
established  course  of  proceeding  with  respect  to  Crown  debts,  the  course  pursued  on 
this  occasion  was  the  proper  one.  It  appears  not  only  upon  the  affidavit  filed  in  this 
case,  but  is  admitted  in  the  case  of  Bex  v.  Bornbloiver,  to  have  been  of  very  long 
usage.  The  object  of  finding  the  debt  under  the  commission  is  merely  to  have  the 
debt  entered  of  record.  The  Crown  can  have  no  writ  again.st  the  body  or  the  goods 
of  the  debtor,  without  first  applying  to  a  judge  upon  an  affidavit  of  debt,  that  the 
party  is  insolvent,  and  the  debt  is  in  danger.  In  order  to  issue  an  extent,  it  is 
necessary  that  the  debt  should  be  entered  of  record ;  but  the  inquiry  under  the 
commission  is  purely  an  ex-parte  proceeding,  and  the  party  has  no  notice  to  attend, 
nor  can  he,  nor  has  he  ever  been  known  to  attend  the  inquiry  ;  nor,  if  any  witness 
were  examined  viva  voce,  could  he  cross-examine  him.  The  debt  is  not  conclusively 
found  b}'  the  inquiiy  befoi'e  the  jury  under  the  commission,  but  the  party  is  at  liberty 
to  traverse  the  debt  in  the  proceedings  which  subsequently  take  place.  If  it  could  be 
shewn  that  any  grievance  resulted  from  the  practice,  or  that  any  advantage  would  be 
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obtained  by  the  pnrty  in  having  the  witness  examined  viva  voce,  it  mio;ht  be  a  reason 
against  the  continuance  of  tlie  practice,  and  for  an  alteration  of  it  by  the  legislatui'e ; 
but  that  cannot  be  snggested.  When  the  extent  is  issued,  and  the  inquisition  is  held 
by  the  sheriff  and  a  jury,  the  paity  may  attend  and  traverse  the  debt ;  he  is  not 
bound  bv  the  preliminary  proceeding.  [  Parke,  B.  In  Eex  v.  Honihlower,  the  Court 
placed  some  reliance  upon  the  language  of  the  commission.]  There  is  nothing 
whatever  in  the  form  of  the  commission  to  render  it  necessary  to  examine  the 
witnesses  viva  voce.  All  that  is  required  is,  that  the  jury  are  to  be  satisfied  by 
testimony  on  oath.  The  commissioners  are  to  inquire  "  on  [230]  the  oaths  of  good 
and  lawful  men,  and  by  the  testimony  on  oath  of  other  credible  persons."  This 
affidavit  is  evidence  upon  oath  ;  it  is  not  necessary  that  it  should  be  stated  viva  voce 
before  a  jury.  Mr.  West,  in  his  book  on  Extents,  admits  the  practice,  although  he 
says  that  no  length  of  time  can  legalize  it.  He  says  (page  22),  "  No  notice  is  given 
to  the  defendant  of  the  execution  of  this  commission ;  and  the  usual,  if  not  universal 
practice  is,  to  adduce  no  evidence  of  the  debt  before  the  jury,  except  the  affidavit 
which  is  prepared  for  the  purpose  of  obtaining  the  immediate  extent.  On  this 
affidavit,  and  this  affidavit  alone,  usually,  if  not  univers.ally,  the  jury  find  the  debt." 
The  affidavit  of  Mr.  Hobbs  confirms  this  statement,  and  shews  that  notwithstanding 
the  decision  of  Bex  v.  Hornhlmoer,  this  has  continued  to  be  the  universal  practice  to 
the  present  time.  [Parke,  B.  Certainly,  that  decision  has  never  been  acted  upon.] 
It  has  never  been  acted  upon,  because  the  impres.sion  was  that  it  was  an  erroneous 
decision,  come  to  without  properly  investigating  the  grounds  upon  which  this  mode 
of  proceeding  was  adopted.  This  proceeding  is  founded  on  the  statute  of  33  Hen.  8, 
c.  39,  which  regulates  the  proceedings  to  recover  debts  due  to  the  Crown.  The 
55th  sect,  enacts,  "  that  all  and  every  suit  and  suits,  which  hereafter  shall  be  had, 
made,  or  taken  of,  for,  or  upon  any  debt  or  duties  which  heretofore  hath  grown 
or  been  due,  or  that  hereafter  shall  grow  or  be  due,  to  the  king,  in  the  several  offices 
and  courts  of  his  exchequer.  Duchy  of  Lancaster,  augmentations  of  the  revenues 
of  his  crown,  surveyors-general  of  his  manors,  lands,  and  tenements,  master  of  the  wards 
and  liveries,  and  court  of  the  first  fruits  and  tenths,  or  in  any  of  them,  or  by  reason 
or  authority  of  any  of  them,  shall  be  severally  sued  in  such  one  of  the  said  courts  and 
oflSces,  in  which  court  and  office,  or  by  reason  of  the  which  court  and  office,  the  same 
[231]  debt  or  duty  did  first  grow  or  become  to  be  due,  or  hereafter  shall  grow  or 
become  due,  or  in  the  v^fhich  office  and  court  the  recognisance,  obligation,  or  specialit}' 
is  or  shall  be  or  remain.  And  Q\evy  such  several  suit  and  suits  shall  be  made  in  every 
of  the  said  several  offices  and  courts,  under  the  sevei'al  seals  of  the  said  several  courts, 
by  capias,  extendi  facias,  subprona,  attachments,  and  proclamations  of  allegiance,  if 
need  shall  require,  or  any  of  them,  or  otherwise  as  unto  the  said  several  courts  shall 
be  thought  by  their  discretions  expedient  for  the  speedy  recovery  of  the  king's  debts." 
Now  this  has  been  thought  a  pi'oper  and  expedient  mode  of  commencing  the  suit,  and 
it  is  the  only  mode  in  which  the  debt  could  be  recovered,  viz.  by  making  the  mode  of 
commencing  the  suit  a  secret  and  ex-parte  proceeding.  The  distinction  between  the 
inquisition  to  find  debts  and  the  inquisition  taken  before  the  sheriff' was  not  adverted 
to  in  Her.  V.  Ilornhlmvcr,  and  the  arguments  there  used  apply  very  well  to  the  latter 
inquisition  taken  before  the  sheriff',  by  which  the  party  is  to  be  concluded,  but  are 
perfectly  inapplicable  to  the  former,  which  is  a  matter  of  form,  necessarily  ex-parte, 
and  of  which  the  party  has  not  and  cannot  have  notice,  because  giving  notice  to  the 
debtor  would  at  once  destroy  the  whole  effect  of  the  proceeding,  and  render  it  useless 
and  unavailing.  This  preliminary  proceeding  comes  to  nothing,  unless  it  turns  out 
that  the  Crown  is  entitled,  on  the  debt  being  traversed  by  the  debtor  upon  the  inquisi- 
tion before  the  sheriff.  One  or  two  of  the  judges,  in  Eeo:  v.  HorvUowcr,  seemed  to 
think  that  there  is  an  express  rule  of  the  English'  law  which  cannot  be  dispensed  with, 
requiring  that  where  a  jury  is  summoned,  the  witnesses  should  be  summoned  and 
produced  before  them  :  but  there  is  no  such  rule,  and  there  are  many  cases,  even  of 
issues  joined  at  common  law,  and  where  courts  of  equity  direct  issues  to  be  tried,  in 
which  the  personal  appearance  of  the  witnesses  is  dispensed  with,  and  their  depositions 
are  received  in  evidence.  And  those  [232]  are  cases  of  a  contest  between  litigating 
parties :  but  here,  if  the  witne.sses  were  produced,  the  party  has  no  right  to  appear  oV 
cross-examine  them.  There  are  very  few  cases  on  this  subject  to  be  found  in  the 
books ;  the  first  is  in  the  reign  of  Chas.  II.,  The  Attorney-General  v.  S^mrrow  (Hardr. 
227) ;  but  in  that  case  it  does  not  appear  upon  what  evidence  the  debt  was  found.     In 
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Bex  V.  Knight  (Bunbnrj',  318)  it  does  appear  that  it  was  upon  affidavit ;  and  the  affida\it 
having  been  objected  to,  the  objection  was  overruled. 

Cresswell  and  Cowling,  in  support  of  the  rule.  This  affidavit  was  not  proper 
evidence  to  be  laid  before  the  jury.  From  the  form  of  the  commission  itself,  it 
may  be  inferred  that  it  was  not  intended  that  such  evidence  should  be  received.  It 
empowers  the  commissioners  to  inquire  "  as  well  on  the  oaths  of  good  and  lawful  men 
of  the  county  of  Middlesex,  by  whom  the  truth  may  be  the  better  known,  as  b}'  the 
testimony  of  any  other  credible  person  or  persons."  If  the  meaning  of  that  be  that 
they  are  to  summon  a  jury,  and  that  the  jury  are  to  decide  for  the  commissioners, 
then  the  jury  surely  ought  to  have  before  them  the  credible  person  or  persons.  The 
commissioners  have  no  power  to  summon  and  examine  them  in  piivate,  and  lay  before 
the  jury  the  result  of  that  examination.  If  it  be  contended  that  the  commissioners 
have  power  to  inquire  not  onlj^  through  a  jury,  but  by  any  other  means,  then  they 
need  not  lay  the  affidavit  before  the  jury  at  all,  provided  they,  the  commissioners,  are 
satisfied.  But  if  they  are  to  inquire  through  the  medium  of  the  inquest,  then  they 
are  to  summon  before  the  jury  persons  who  are  to  be  there  examined  on  their  corporal 
oaths,  and  the  jury  are  to  ascertain  whether  the  evidence  of  those  persons  is  satis- 
factory. The  effect  of  the  inquest  is  to  give  the  Crown  a  judgment  against  the  body, 
lands,  and  goods  of  the  debtor :  the  debt  [233]  becomes  a  debt  of  record ;  and  the 
Crown  is  entitled,  under  the  extent  and  the  statute  of  Hen.  8,  to  take  the  body,  lands, 
and  goods  of  the  debtor. 

It  is  said  this  commission  is  as  old  as  the  statute  10  Edw.  1  ;  but  if  that  statute 
be  looked  into,  it  will  be  apparent  that  the  commis.sion  mentioned  therein  is  not  the 
same,  but  a  different  one,  which  had  not  the  effect  of  giving  the  Crown  a  power  of 
proceeding  against  the  body,  lands,  and  goods ;  and  if  the  commission  were  taken 
under  that  statute,  the  Crown  would  be  bound  to  let  the  party  come  in  and  be  heard  : 
for  the  8th  sect,  enacts  as  follows: — "That  certain  persons  assigned  thereunto  on  our 
behalf  shall  be  sent  into  every  shire,  which  shall  have  full  power  to  inquire  of  such 
manner  of  debts ;  and  also  to  call  afore  them  solemnly,  as  well  the  sheriffs,  as  their 
heirs  and  assigns,  and  the  tenants  of  their  lands,  in  case  they  be  dead  that  have 
received  the  debts  ;  and  also,  if  need  be,  to  proceed  to  the  taking  of  such  manner  of 
inquests,  whether  the  parties  (against  whom  the  foresaid  tallies  were  shewed)  do  come 
or  not ;  so  that  the  sheriff  do  return  a  reasonable  summons  made  to  them  therefore  ; 
and  so  the  truth  being  inquired  and  discussed  in  presence  of  the  parties,  (if  they  will 
be  there),  the  inquisitors  shall  make  rolls  of  them  that  shall  be  convicted  afore  them, 
so  that  the  foresaid  debts  being  confessed  and  inrolled,  the  tallies  of  the  .same  shall 
be  forthwith  broken."  That  is  an  entirely  different  proceeding  from  the  present. 
The  party  is  charged  with  his  debt ;  the  sheriff  is  to  give  him  a  summons  ;  if  he 
chooses  to  appear  he  shall  be  heard  ;  if  not,  they  proceed  without  him,  and  then  the 
debt  is  to  be  inrolled.  The  practice  pointed  out  by  this  statute  has  been  neglected, 
and  these  inquisitions  are  now  held  privately ;  and  the  cursus  scaccarii  has  been  to 
abstain  from  giving  that  summons,  and  the  Crown  has  fallen  into  the  habit  of  fixing 
the  person  with  the  debt  without  giving  him  an  apportunity  of  appearing.  And 
accordingly  we  find  in  the  stat.  [234]  1  Hen.  8,  c.  8,  s.  3,  that  it  is  enacted,  "that 
every  escheator  and  commissioner  shall  sit  in  convenient  and  open  places,  according 
to  the  statutes  heretofore  made,  and  that  the  said  escheators  and  commissioners  shall 
suffer  every  person  to  give  evidence  openly  in  their  presence  to  such  inquest  as  shall 
be  taken  before  any  of  them,  upon  pain  of  £40."  It  may  be  presumed  that  that 
statute  was  passed  in  consequence  of  the  directions  in  the  statute  of  Edw.  1  not  having 
been  pursued.  It  has  been  argued  on  the  other  side,  that  it  is  in  the  power  of  this 
Court  to  say  how  the  king  shall  recover  his  debts,  and  that  this  is  their  construction 
of  the  stat.  33  Hen.  8,  c.  39,  s.  5.5  ;  but  that  is  not  so.  The  Court  may  devise  some 
other  writ  instead  of  a  capias  or  extendi  facias,  or  subpojna  or  attachment,  and  they 
might  perhaps  devise  a  new  writ  or  writs,  or  direct  a  particular  sort  of  information  to 
be  filed  ;  but  they  cannot  say  what  amount  of  evidence  shall  be  sufficient  to  bind  the 
rights  of  the  subject,  and  render  the  body,  lands,  and  goods  of  the  debtor  liable  to 
execution  ;  if  that  were  so,  it  would  go  the  length  of  saying  that  the  Court  might 
admit  hearsaj'  evidence  of  the  debt  to  be  received,  or  that  there  need  not  be  any 
evidence  upon  oath  at  all.  The  cases  which  have  been  alluded  to,  in  which  deposi- 
tions are  admitted  instead  of  viva  voce  testimony,  all  shew  that  the  common-law 
principle  is,  that  no  man  shall  be  bound  by  evidence  which  he  has  not  had  an  oppor- 


100  REOINA    V.  RYLE  9M.  &W.235. 

tunity  of  testing  by  cross-examination  ;  because  the  depositions  are  only  admitted 
where  such  an  opportunity  has  been  given.  And  the  stat.  1  Hen.  8,  c.  8,  s.  3,  confirms 
that  view  ;  for  the  sherifls,  commissioners,  and  escheators  are  there  directed  to  hold 
their  commissions  openly.  There  is.  therefore,  nothing  in  favour  of  the  Crown  but 
this  practice.  l!ut  it  issaid  it  would  be  idle  to  have  witnesses  present,  because  the 
party  is  not  summoned,  and  could  not  know  where  the  inquisition  is  to  be  held,  and 
therefore  viva  voce  testimony  would  be  useless :  but  the  same  observation  would  have 
applied  [235]  to  the  imiuisition  held  under  the  extent  before  the  sheriflf,  where  no 
notice  was  formerly  given  ;  and  it  was  argued  that  the  party  had  no  right  to  be  there 
and  be  heard,  until  the  decision  in  Ecx  v.  Bickky  (3  Price,  454),  when  this  Court 
held  that  the  subject  had  a  right  to  come  in  and  be  heard.  It  was  there  contended, 
as  here,  that  as  the  Crown  was  not  bound  to  give  any  notice,  it  would  be  quite 
impossible  to  hold  that  the  party  had  a  right  to  be  there  and  be  heard.  The  Court 
took  time  to  consider,  and  Lord  Chief  Baron  Thompson,  in  giving  his  judgment,  says, 
— "It  is  not,  I  believe,  very  usual  in  point  of  practice  to  have  these  inquisition.s,  which 
are  stated  to  be  ex-parte  proceedings,  much  attended  to  ;  but  there  is  no  reason  why 
the  parties  may  not  attend  them,  and  why  they  ought  not  to  be  allowed  to  propound 
all  such  questions  to  the  witnesses  as  may  be  deemed  necessary  to  prove  the  property 
in  others  than  the  defendant.  And  the  case  of  The  King  v.  Bulley  and  Blomart 
(Bunb.  233),  which  was  much  relied  on,  is  of  great  weight ;  indeed  it  is  directly  in 
point;  but  it  is  one  which  I  never  heard  of,  (so  little  has  it  ever  been  acted  upon), 
till  it  was  cited  upon  this  occasion.  There  the  Court  held,  that  a  witness  should  be 
examined  to  prove  the  property  ;  it  does  not  appear  that  there  was  any  refusal  to 
cross-examine  the  witnesses ;  but  here  there  is  the  additional  circumstance,  that  the 
cross-examination  was  refused.  It  was  laid  down  that  the  writ  of  extent  was  a  right 
in  the  king,  not  at  common  law,  but  given  by  the  statute  of  Henry  the  Eighth,  and 
the  learned  person  who  stated  that  said,  that  he  himself  had  attended  inquisitions  on 
elegits  and  outlawries.  Undoubtedly  this  is  a  very  strong  authority,  and  it  seems  to 
have  with  it  all  the  reason  of  the  thing ;  for,  as  it  was  stated  in  the  argument,  had 
this  case  been  then  entered  into,  the  expense  and  trouble  of  traversing  the  inquisition 
would  have  been  avoided.  And  it  seems  to  be  no  answer  [236]  that  you  may  plead 
the  claim  ;  for  meanwhile  irreparable  injuiy  may  be  done,  when,  if  the  evidence  had 
been  suffered  to  proceed,  and  had  the  questions  proposed  been  allowed  to  be  received, 
it  would  have  shewn  the  truth  of  the  matter.  It  seems  to  us,  therefore,  that  this 
is  an  irregular  proceeding,  and  the  inquisition  must,  for  that  reason,  be  quashed." 
Again,  in  Bex  v.  Ilornbloiver  this  matter  was  fully  considered,  and  it  was  expressly 
decided  by  the  Court  in  that  ease,  notwithstanding  what  was  said  of  the  previous 
practice,  that  that  practice  was  wrong  ;  and  the  inquisition  was  set  aside.  And  when 
not  a  single  trace  can  be  found  in  the  books  of  any  dissatisfaction  expressed  by  the 
Court  with  that  decision,  it  seems  extraordinary  that  the  practice  of  the  officers 
should  have  been  in  defiance  of  it.  There  is  nothing  in  the  statutes  of  Edw.  1  or 
Hen.  8,  nor  in  the  power  thereby  given  to  this  Court  to  deal  with  suits  for  the 
recovery  of  Crown  debts,  which  can  authorize  the  Court  to  depart  from  the  rules  of 
evidence  established  for  the  decision  of  rights  in  this  kingdom,  or  can  establish  one 
species  of  evidence  for  the  Crown  and  another  for  the  subject.  It  is  a  mere  mockery 
to  call  a  jury  together  to  find  upon  their  oaths  whether  a  debt  exists  or  not,  upon  the 
mere  production  of  an  aflidavit ;  for  they  could  not  inquire  whether  the  affidavit  was 
true  or  false,  nor  as  to  the  means  of  knowledge  of  the  deponent,  but  must  be  bound 
by  his  mere  statement  that  a  certain  debt  existed.  The  Crown  relies  upon  its  being 
the  practice  ;  but  that  practice  is  not  prescriptive.  It  cannot  be  older  than  the  reign 
of  Henry  the  Eighth  at  the  utmost,  and  all  that  has  been  shewn  in  its  favour  is  stated 
by  persons  now  living.  There  is  no  ease  to  shew  that  it  has  ever  been  brought  under 
the  attention  of  the  Court  and  confirmed  ;  on  the  contrary,  the  moment  the  attention 
of  the  Court  was  called  to  it,  it  was  disallowed.  They  referred  also  to  Rex  v.  Cooke, 
cited  in  West  on  Extents,  22,  and  relied  upon  Eex  v.  HornhJower. 

[237]  The  Solicitor-General  in  reply.  The  stat.  of  10  Edw.  1,  which  has  been 
referred  to,  is  not  the  stat.  under  which  this  proceeding  takes  place,  and  has  nothing 
to  do  with  this  question.  That  was  an  act  passed  on  account  of  some  temporary 
frauds  upon  the  Crown  ;  it  was  not  an  act  making  any  permanent  regulations,  l)ut 
directing  certain  commissioners  to  proceed  into  different  counties  to  inquire  concerning 
the  King's  debts,  and  where  they  had  not  been  paid,  to  break  the  tallies.     The  other 
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statute  also,  of  the  1  Hen.  8,  e.  8,  has  no  application  to  the  present  (juestion.  It 
directs  certain  escheators  and  commissioners  to  sit  in  open  and  public  places,  to 
hold  inquisitions  upon  the  deaths  of  the  King's  tenants  in  capite,  and  to  inquii'o  into 
the  escheats  and  forfeitures  due  to  the  Crown.  It  was  passed  in  consequence  of  the 
exactions  of  Empson  and  Dudley  in  the  latter  part  of  the  reign  of  Hen.  7,  and  the 
mode  in  which  they  had  conducted  the  inquisitions,  and  it  was  enacted  that  the 
escheators  and  commissioners  should  sit  and  examine  witnesses  openly.  The  Crown 
do  not  set  this  up  as  a  prescrijjtive  right,  but  as  the  invariable  usage  of  the  Couit, 
under  the  5.5th  section  of  the  33  Hen.  8,  c.  39,  by  which,  it  is  submitted,  the  Court 
may  make  such  orders  for  the  speedy-  recovery  of  the  King's  debts  as  to  it  shall  seem 
fit.  It  is  apprehended  that  the  Court,  under  that  statute,  might  have  made  a  rule 
of  Court  regulating  the  practice,  as  was  suggested  in  ai'gument  in  Re.r,  v.  Hornhlower. 
It  is  not  conceded  that  the  writ  of  extent  is  no  older  than  the  stat.  of  Hen.  8  ;  it  is 
considerably  older  ;  and  there  is  in  Price's  Exchequer  Practice  a  form  of  a  writ  of 
extent  in  the  time  of  Edw.  1.  [Lord  Abinger,  C.  B.  The  stat.  of  Hen.  8  refens  to 
it  as  one  of  the  writs  existing  for  the  recovery  of  the  Crown  debts.  Parke,  B.  That 
is  a  matter  which  it  is  not  necessary  to  enter  into.  It  does  not  follow  that  there  may 
not  have  been  commissioners  to  find  debts  by  the  ordinary  process ;  but  the  question 
is  as  to  the  validit)'  of  the  practice  of  re-[238]-ceiving  this  species  of  evidence  upon 
the  execution  of  the  commission  to  find  debts.]  The  question  is,  what  has  been  the 
usage  as  far  as  it  can  be  traced  ?  If  we  can  find  no  time  in  which  this  species  of 
evidence  has  not  been  received,  the  question  then  arises,  whether  it  is  so  illegal  that 
it  must  necessarily  be  put  an  end  to.  It  is  a  strong  argument  against  its  illegality, 
that  it  has  existed  so  long.  But  why  is  not  an  affidavit  legal  evidence  before  a  jury 
for  this  purpose  ?  It  is  said  it  is  hearsay  evidence  ;  but  it  is  not  .so  ;  it  is  a  statement 
upon  oath  made  by  a  party  respecting  the  debt,  not  viva  voce,  but  sworn  before  a 
competent  authority.  That  is  not  hearsay  evidence,  the  witness  being  examined 
upon  oath.  But  then  it  is  said  you  must  take  the  first  species  of  evidence,  and  not 
secondary  ;  but  this  is  not  secondary  :  it  is  a  positive  statement  upon  oath  that  such 
a  person  is  indebted  to  the  Crown,  the  deponent  stating  the  facts  which  constitute 
the  debt.  That  is  not  secondary  evidence.  It  is  true,  that  in  every  cause  where 
there  are  contested  questions,  and  where  the  matter  is  to  be  laid  before  a  jury,  the 
practice  has  been  universal  to  examine  witnesses  viva  voce.  But  this  is  a  proce.ss 
simply  to  put  the  Crown's  debt  on  record,  or  put  the  Crown  in  a  situation  to  sue  for 
it.  If  the  Crown  do  not  proceed  by  sci.  fa.,  and  the  Court  think  that  the  wi'it  of 
extent  ought  to  issue,  then  the  entering  the  debt  on  record  is  in  no  way  binding  on 
the  party,  who  may  traverse  the  debt.  There  is,  therefore,  nothing  illegal  in  this 
practice,  and  no  ground  for  interfering  with  it. 

Lord  Ap.inger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  objection  taken  on  the  part  of  the  defendant  is  founded  upon  the  proceeding  on 
the  inquest,  under  a  commission  of  this  Court,  to  find  whether  a  debt  was  due  from 
him  to  the  Crown  ;  and  it  is  stated,  that  in  order  to  support  the  existence  of  that 
debt,  no  other  evidence  was  adduced  before  the  juiy  than  an  affidavit  of  debt,  and 
that  that  was  illegal  evidence.  Now  I  am  at  a  loss  [239]  to  know  upon  what  authority, 
either  of  statute  or  of  common  law,  it  is  to  be  said  that  in  an  ex-parte  proceeding  of 
this  kind,  an  affidavit  is  illegal  evidence.  We  have  not  had  brought  before  us  any 
authority  or  case  to  shew  that  upon  inquisitions  of  various  natures  that  were  issued 
before,  evidence  of  affidavits,  or  even,  in  many  instances,  hearsay  evidence,  was 
excluded.  The  notion  of  legal  evidence  on  trials  before  juries,  in  our  law,  is  the  effect 
of  long  practice  and  usage,  the  decision  of  Judges,  and  the  practice  at  Nisi  Prius, 
which  has  grown  into  a  system,  and  which  forms  a  part,  and  a  very  important 
part,  of  the  law  of  the  land.  But  where  is  the  analogy  that  binds  us  to  apply 
that  practice  to  ex-parte  proceedings  on  inquests  for  particular  purposes,  which 
are  mere  matter  of  form?  There  is  no  case  that  decides  that,  on  inquests  to  be 
taken  under  provisions  of  this  nature,  there  shall  be  none  but  vivji  voce  evidence,  or 
none  but  that  which,  in  common-law  trials  before  juries,  may  be  considered  as  legal 
evidence. 

I  do  not  apprehend,  therefore,  that  the  application  is  well  founded,  when  it  assumes 
that  this  affidavit  was  not  legal  evidence,  and  that  it  was  not  competent  for  the  jury 
to  found  their  verdict  upon  it.  I  think  that  it  was.  When  we  find  that  the  practice 
for  so  many  ages  has  been  consistent  with  the  present  form,  that  alone  is  sufficient 
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evidence,  I  think,  to  shew  th;it,  till  the  practice  is  altered  by  special  authority,  we 
ought  not  to  interpose  to  alter  it. 

Such  being  the  case,  let  us  see  what  is  the  object  of  this  inquiry.  The  debts  due 
to  the  Crown  are  to  be  recovered  by  certain  foi'ms  of  process,  but  there  has  been  an 
uudorstiiiuling  which  is  in  some  measure  technical,  though  I  admit  the  force  of  it  from 
long  usage,  and  nothing  else,  that  there  can  be  no  debt  of  the  Crown  upon  which 
process  can  issue,  except  it  bo  a  debt  on  record.  Upon  what  is  that  rule  founded  ? 
Upon  nothing  but  usage.  One  does  not  see  any  principle  why  the  Crown  should  not 
be  able  to  [240]  proceed  for  the  recovery  of  a  debt  in  the  same  way  as  a  subject,  but 
a  usage  has  grown  up  which  we  do  not  disturb,  that  the  debts  of  the  Crown  must  be 
found  by  record — must  be  on  the  records  of  the  Court,  before  the  process  can  issue 
from  this  Court  to  enforce  them.  Formerly  that  process  called  upon  the  party  to 
appear,  and  to  contest  his  debt  in  the  suit.  The  statute  of  the  33  Hen.  S  was  passed 
for  the  pmpose  of  giving  the  Crown  a  moie  rapid  procedure,  and  for  the  very  purpose 
of  securing  the  debt  before  the  party  should  have  time  to  abscond  or  make  away  with 
his  goods.  The  process  by  scire  facias  would  give  him  that  opportunity.  The  legis- 
lature, therefore,  in  the  time  of  Henry  the  8th,  passed  this  act  for  the  purpose  of 
authorising  the  Court  of  Exchequer,  or  any  other  Court  in  which  the  King's  debt  is 
entered  on  record,  to  issue  an  immediate  process  for  execution,  a  capias,  extendi  facias, 
or  a  subpcona.  But  that  statute  has  provided  a  remedy  for  all  possible  inconvenience 
that  might  result ;  for  it  enacts,  by  the  79th  section,  "that  if  any  person  or  persons 
of  whom  any  such  debt  or  duty  is  or  at  any  time  hereafter  shall  be  demanded  or 
required,  allege,  plead,  declare,  or  shew,  in  any  of  the  said  Courts,  good,  perfect,  and 
sufficient  cause  and  matter  in  law,  reason,  or  good  conscience,  in  bar  or  discharge  of 
the  said  debt  or  duty,  or  why  such  person  or  persons  ought  not  to  be  charged  or 
chargeable  to  or  with  the  same,  and  the  same  causes  or  matters  so  alleged,  pleaded, 
declared,  or  shewed,  be  sufficiently  proved  in  such  one  of  the  said  Courts  as  he  or 
they  shall  be  impleaded,  sued,  vexed,  or  troubled  for  the  same,  then  the  said  Courts, 
and  every  of  them,  shall  have  full  power  and  authority  to  accept,  adjudge,  and  allow 
the  same  proof,  and  wholly  and  clearly  to  acquit  and  discharge  all  and  every  person 
and  persons  that  shall  be  so  impleaded,  sued,  vexed,  or  troubled  for  the  same."  That 
clause  allows  the  party  to  plead  to  the  extent,  or  to  apply  by  summary  motion,  which 
is  very  often  done,  to  the  Court,  for  the  pur-[241]-pose  of  shewing  good  grounds  to 
discharge  him  from  that  process,  and  the  Court  often  act  upon  it ;  and  hence,  as 
well  in  law  as  in  equity  and  good  conscience,  the  Court  has  an  equitable  jurisdiction, 
in  all  cases  of  process  of  this  sort,  to  enter  upon  the  whole  merits  of  the  case,  and  to 
discharge  the  party,  if,  upon  equity  and  good  conscience,  he  ought  to  be  discharged. 
Therefore  no  detriment  arises  to  the  subject.  This  is  a  mere  form  to  put  the  debt 
upon  record,  in  order  to  authorize  the  issuing  of  the  process. 

That  being  the  case,  I  see  no  inconvenience,  I  see  no  prejudice,  I  see  no  injustice 
whatever  arising  to  the  individual,  from  the  form  being  pursued  according  to  the 
ancient  practice. 

But  we  are  told  that  the  case  of  Rex  v.  Hornhlowcr  is  an  authority  the  other  way. 
If  I  could  consider  that  case  as  an  unequivocal  authority  the  other  way, — though  it 
has  never  been  acted  upon,— it  would  undoubtedly  deserve  very  grave  consideration  ; 
but  I  think  I  cannot  take  it  as  any  authority  at  all.  In  the  first  place,  the  case  was 
discussed  by  counsel  only  on  behalf  of  the  private  prosecutor,  the  interest  of  the 
Crown  not  being  supported  by  the  Crown.  In  the  next  place,  when  I  look  at  the 
reasoning  of  the  counsel  and  the  judgment  of  the  learned  Judges,  I  do  not  find  any 
satisfactory  grounds  assigned  for  the  decision  ;  far  from  it,  because  in  that  case, 
looking  at  the  particular  circumstances,  nobody  could  doubt  that  the  evidence  before 
the  niquest  was  perfectly  legal,  and  would  be  competent  evidence  to  prove  a  debt 
before  a  Judge  and  jury  impanelled  to  try  it ;  it  was  an  affidavit  of  the  debtor  that 
he  owed  the  Crown  the  debt,  which  would  be  evidence  before  any  jury  at  any  time. 
The  Lord  Chief  Baron  says,  "It  is  impossible  that  we  can  interfere  in  the  manner 
proposed  on  the  part  of  the  defendant ;  we  are  called  upon  by  this  motion  merely  to 
determme  whether  the  objections  which  have  been  made  to  this  extent  are  well 
founded,  ni  other  words,  to  say  whether  the  extent  has  been  well  issued  [242]  or  not. 
I  am  clearly  of  opinion  that  it  has  been  improperly  issued,  because  the  fiat  upon 
which  It  was  obtained  was  founded  on  an  inquisition  improperly  taken,  and  therefore 
It  must  be  set  aside."     He  gives,  therefore,  no  reasons  at  all,  but  in  as  far  as  he 
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iucoiporates  the  reasons  of  the  advocate,  they  are  evidently  inconsistent  with  reason 
or  with  justice.  Then  I  do  not  find  that  Mr.  Baron  Graham  gives  any  reason  ;  he 
only  says  that  he  is  of  opinion  that  the  inquisition  is  not  propei'ly  found.  Mr.  Baron 
Wood  gives  no  reason.  He  says,  "  There  ought  to  be  an  affidavit  made,  to  be  pro- 
duced before  the  Judge,  and  an  inquisition  must  be  taken  before  a  jury."  Whether 
he  means  an  affidavit  to  justify  the  issue  of  the  extent,  I  do  not  know,  but  he  does 
not  give  any  answer  to  the  question  about  the  commission  ;  he  enters  in  no  degree 
into  the  reasoning  about  it.  The  judgment  of  Mr.  Baron  Garrow  is  given  at  greater 
length,  and  I  observe,  that  though  he  coincides  with  the  rest  of  the  Court,  he  gives 
reasons  which  I  cannot  conceive  were  properly  reported.  He  says  this : — "  The 
nature  of  the  process  requires  that  it  should  be  strictly  correct  in  all  its  stages.  The 
seizure  of  a  defendant's  person  and  effects  is,  in  most  instances,  the  first  intimation 
that  he  has  of  it ;  the  party,  who  may  be  in  fact  a  very  responsible  person,  cannot 
hear,  generally  speaking,  except  from  information  or  by  accident,  that  on  the  taking 
of  the  inquisition  against  him  no  witness  was  examined  before  the  jury,  and  that  the 
only  evidence  given  of  any  debt  being  due  from  him  was  an  affidavit  of  this  descrip- 
tion ;  that  is  stated  to  have  been  the  course  pursued  on  the  present  occasion ;  and 
although  it  has  been  objected  that  the  affidavit  of  the  facts  is  founded  on  information 
and  belief,  yet,  in  the  present  ease,  I  think  that  is  quite  sufficient,  because  the  party 
has  in  such  cases  seldom  any  better  means  of  knowledge."  Therefore  he  seems  to 
have  thought  the  afKdavit  was  sufficient,  but  he  does  not  enter  into  the  reasoning  in 
support  of  it  at  all.  There  is  nothing  stated  about  the  [243]  practice — nothing  stated 
about  the  statute,  and  the  jurisdiction  it  gives  to  the  Court  of  Exchequer;  all  that  is 
entirely  left  out  of  view,  which  has  been  so  fully  discussed  to-day  :  and  I  do  not  find, 
except  to  one  learned  individual,  that  this  authority  of  Hex  v.  Hornblower  has  ever 
given  any  satisfaction.     That  individual  is  Mr.  West,  who  has  written  upon  extents. 

It  appears  to  me  that  it  is  our  duty  to  support  the  uniform  and  constant  practice 
of  the  Court,  when  we  do  not  find  it  inconsistent  with  any  positive  law.  In  this  case 
it  appears  to  me  not  to  be  inconsistent  with  any  law  whatever.  I  think  the  evidence 
was  not  illegal  under  the  circumstances.  I  think  it  was  such  evidence  as  the  jury 
might  take,  and  find  the  debt  upon.  The  party  is  not  prejudiced  by  not  being 
summoned  to  attend  before  them,  because  the  appeal  is  open  to  him  afterwards  when 
the  process  is  issued,  and  the  very  object  of  the  statute  of  Hen.  8  was  to  enable  the 
Court  to  issue  a  more  immediate  process,  leaving  it  open  to  the  party  to  plead  before 
execution  as  he  might  have  done  previously.  I  am  of  opinion,  therefore,  that  this 
rule  ought  to  be  discharged. 

Parke,  B.  I  agree  with  my  Lord  Chief  Baron  that  this  rule  ought  to  be  dis- 
charged. Two  points  have  been  discussed  yesterday  and  to-day,  upon  which  I  think 
it  unnecessary  to  give  an  opinion  :  one  is,  whether  this  extent  is  grounded  upon  the 
common  law,  or  upon  the  statute  of  Hen.  8.  It  appears  to  me  to  be  entiiely  immaterial 
to  discuss  any  question  of  that  kind.  Another  is,  whether  the  inquisition  that  is 
taken  in  order  to  find  the  debt,  is  such  a  public  proceeding  that  the  debtor  and  all 
the  world  have  a  right  to  be  present.  It  is  unnecessary  to  give  any  opinion  upon 
that ;  it  may  be,  that  it  is  so  by  common  law  only,  but  that  the  right  is  restrained  by 
the  operation  of  the  statute  of  Hen.  8,  to  which  reference  has  been  made. 

The  simple  question  for  us  to  decide  is,  whether  an  inqui-[244]-sition  taken  upon 
a  commission  to  find  debts,  (which  we  may  presume  to  have  existed  before  the  time 
of  Hen.  8),  is  properly  executed  by  receiving  evidence  of  a  person  not  called  before 
the  jury,  which  evidence  would  be  inadmissible  in  any  trial  between  party  and  party. 
Now,  as  my  Lord  Chief  Baron  has  very  properly  observed,  the  rules  of  evidence,  as 
applicable  to  trials  between  party  and  party  and  criminal  trials,  have  been  the  result 
of  practice  established,  not  by  the  law  of  the  land,  but  the  Judges  seeing  that  the 
species  of  evidence  given  in  cases  between  party  and  party,  and  between  prosecutor 
and  the  accused,  was  much  more  lax  than  in  the  present  day,  have  prescribed  certain 
rules  which  have  been  adhered  to ;  bat  the  question  is,  whether  the  practice  has  laid 
down  any  such  rule  with  regard  to  inquests  of  this  description,  which  are  not  final  in 
their  nature,  but  are  only  preliminary,  and  may  be  traversed  by  any  person  whose 
rights  are  affected  thereby.  That  appears  to  be  a  question  to  be  determined  by 
practice  and  usage,  and  the  authority  of  decided  cases.  Now,  in  this  case  there  is  no 
doubt  that  the  practice  and  usage  have  prevailed  for  a  century  back.  I  have  always 
understood  that  such  was  the  regular  established  usage  in  all  cases  of  proceeding 
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Upon  extents,  iiiid  we  can  only  leain  \vh;it  the  practice  has  been  in  ancient  times  from 
the  practice  'of  motlern  times  :  and  I  apprehend  that  it  would  he  ditlicult  to  produce 
any  authority  to  shew  that,  in  a  proceeding  which  was  not  finally  Ijinding  upon  the 
rii'hts  of  parties,  juries  have  been  tied  down  to  hear  only  such  evidence  as  would  be 
received  in  cases  binding  between  party  and  party. 

Tiiat  Ijeing  so,  according  to  estaljlished  usage,  I  apprehend  this  atiidavit  would  be 
iidmissible  in  evidence.  Then  is  there  any  authority  which  could  preclude  us  from 
acting  upon  the  acknowledged  practice?  The  only  case  is  that  of  Rex  v.  Ilornhhwm: 
That  authority,  for  the  reasons  given  by  my  Lord  Chief  Baron,  I  do  not  think  ought 
to  bind  us.  The  principal  rea.son  is,  that  that  was  an  extent  in  [245]  aid,  and  we  all 
know  that  extents  in  aid  were  very  much  abused,  and  were  a  very  great  grievance  to 
the  subject,  and  that  the  Courts  had  begun  to  lend  a  ready  ear  to  objections  taken  to 
them.  Again,  the  Crown  was  not  heard  upon  that  occasion  to  enforce  its  rights  to 
recover  Crown  debts.  Therefore  I  do  not  feel  that  we  are  bound  to  yield  to  the 
authority  of  that  case,  so  much  as  I  should  have  done  if  the  matter  had  been  fully 
discussed,  and  with  somebody  present  to  represent  the  interests  of  the  Crown. 

I  had  some  doubts  in  the  course  of  the  argument,  whether  the  form  of  the  com- 
mission might  not  have  precluded  the  taking  of  the  evidence  by  affidavit.  Had  the 
commi.ssion  been  in  the  form  in  which  it  has  occasionally  been,  that  the  commissioners 
were  to  inquire  "  by  all  other  means  in  their  power,"  there  would  be  no  doubt  of  the 
admissibility  of  the  evidence.  But  I  have  come  to  the  conclusion,  that  the  particular 
form  makes  no  difference.  By  the  terms  of  the  commission,  the  jury  are  empowered 
to  satisfy  themselves  upon  all  such  evidence  as  would  lead  them  to  find  the  truth  of 
the  debt  upon  their  oaths, — such  evidence  as  would  satisfy  them  that  the  debt  existed 
in  point  of  fact,  and  I  think  that  they  are  not  confined  to  that  species  of  evidence 
which  is  specifically  pointed  out  in  the  commission,  the  examination  of  witnesses  upon 
oath.  Those  woi'ds  are  introduced  into  the  commission  in  order  to  enable  the  com- 
missioners to  summon  witnesses  and  to  administer  an  oath  to  them ;  but  it  does  not 
appear  to  me  that  they  are,  by  the  terms  of  the  commission,  confined  to  evidence 
upon  oath  only.  For  these  reasons,  I  am  of  opinion  that  the  rule  ought  to  be 
discharged. 

GURNEY,  B.  I  concur  in  opinion  with  my  Lord  Chief  Baron  and  my  Brother 
Parke,  for  the  reasons  they  have  given. 

The  case  of  Bex  v.  Uornblower  cannot  be  considered  [246]  as  any  authority,  when 
we  find  that  the  evidence  which  was  there  considered  as  inadmissible  clearly  was 
admissible,  as  being  the  statement  of  the  party  himself  made  against  himself,  and 
that  that  decisive  proof  of  its  admissibility  was  never  brought  before  the  Court.  It 
appears  that  the  Court  were  not  assisted  by  counsel  for  the  Crown  in  that  case ;  if 
they  had  been,  it  is  scarcely  possible  that  the  case  should  have  been  so  imperfectly  argued. 

KoLFE,  B.  I  am  of  the  same  opinion.  Suppose  the  practice,  instead  of  that  which 
has  been  proved,  had  been,  that  upon  the  Crown  making  an  affidavit,  the  debt  should 
be  entered  on  record  ;  if  that  had  been  the  practice  uniformly  pursued,  nobody  could 
have  said  it  was  a  proceeding  so  unjust  as  on  the  face  of  it  to  carry  its  own  refutation, 
and  to  be  necessarily  illegal.  Now  the  practice  has  been,  not  that  the  debt  is  entered 
on  record  upon  affidavit  alone,  but  upon  the  finding  of  the  jury  ;  the  jury  upon  that 
affidavit  finding  that  the  debt  is  due.  That  is  somewhat  more  protection  than  the 
party  would  have  had  if  an  affidavit  only  had  been  required. 

That  there  is  no  injustice  in  this  case  appears  further  from  this,  that  under  the 
statute  of  Henry  8,  the  party  interested  in  contesting  the  debt  has  a  full  right  to  do 
so;  and  1  cannot  but  assume  from  the  language  of  that  statute  of  Henry  8,  in  the 
79th  section,  that  when  it  speaks  of  debts,  it  contem'plated  debts  which  the  party 
had  had  no  previous  opportunity  of  contesting;  for  I  can  see  no  reason  for  giving  a 
party  an  opportunity  of  contesting  the  proceeding  upon  execution,  if  he  had  had  an 
opportunity  of  contesting  it  before.  Mr.  Cresswell's  argument  went  not  so  much 
upon  the  injustice  of  proceeding  upon  the  affidavit,  as  upon  that  of  proceeding  without 
calling  the  party  in  in  the  first  instance,  and  allowing  him  to  contest  the  debt ;  and 
it  seems  to  me  that  the  legislature  contemplated  the  debts  being  debts  in  respect  to 
which  there  [247J  was  no  such  opportunity,  otherwise  they  would  not  have  allowed 
the  party  to  contest  them  upon  the  subsequent  proceeding. 

For  these  reasons,  I  concur  with  my  Lord  and  my  learned  Brothers,  that  this  rule 
must  be  discharged. 
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Lord  Abingek,  C.  B.  I  wish  to  add,  that  the  foundation  of  the  foniiei'  juris- 
diction of  this  Court  in  quo  minus,  is  the  assumption  that  the  party  suing  is  a  debtor 
to  the  Crown  ;  hut  it  was  nothing  but  the  practice  of  the  Court  that  permitted  tlio 
declaiation  of  the  plaintiff  that  he  was  a  debtor  to  the  Crown  to  be  received  as 
sufficient  evidence  of  that  fact,  to  give  him  the  process  to  call  his  debtor  into  Court. 
It  might  have  been  urged  with  equal  propriety  as  in  this  case,  that  it  was  very  hard 
to  allow  a  provision  of  that  sort  to  entitle  a  party  to  issue  a  capias,  and  take  a  man 
in  arrest ;  and  yet  the  long-established  practice  of  the  Court  gave  the  jurisdiction. 
In  like  manner  in  the  King's  Bench,  with  lespect  to  the  custody  of  the  marshal. 
The  ancient  established  pi'actice  of  the  Court  is  not  to  be  objected  to  in  modern  times, 
merely  because  it  is  not  founded  upon  exact  statute. 

Kule  discharged. 

[248]  Samper  v.  Thompson  and  ANOTHER.(ft)  Exch.  of  Pleas.  Nov.  2.5,  1841. 
— Where  a  rule  nisi  for  judgment,  as  in  case  of  a  nonsuit,  is  discharged  on  a 
peremptory  undertaking,  either  party  may  draw  up  the  rule  containing  the 
undertaking,  and  if  the  defendant  does  so  he  must  serve  the  plaintiff'  with  it,  to 
enable  him  to  try  according  to  the  undertaking ;  and  where  the  plaintiff  gave  a 
peremptory  undertaking  to  try  at  the  sittings  after  term,  and  on  default  a  rule 
absolute  was  obtained  for  judgment,  as  in  case  of  a  nonsuit;  the  Court  set  aside 
that  rule  and  all  proceedings  thereon  for  irregularity,  the  defendant  not  having 
served  the  plaintiff'  with  the  rule  containing  the  undertaking  until  the  tirst  day 
of  the  sittings. 

[S.  C.  1  Dowl.  (N.  S.)  449;  11  L.  J.  Ex.  90.] 

In  this  case  judgment  as  in  case  of  a  nonsuit  had  been  moved  for  in  Trinity 
Terra,  and  the  rule  discharged  on  an  undertaking  to  try  at  the  sittings  after  that 
term.  The  plaintiff"  did  not  draw  up  the  rule  for  the  undertaking,  or  proceed  to  trial ; 
but  the  defendant  drew  it  up,  and  served  it  on  the  first  day  of  the  sittings.  In  this 
term,  the  defendant  obtained  the  ordinary  rule  absolute  for  judgment  as  in  case  of  a 
nonsuit,  on  the  usual  affidavit  that  the  plaintiff"  had  not  proceeded  to  trial  pursuant 
to  his  undertaking.  Willes  had  obtained  a  rule  to  set  aside  the  latter  rule  and  all 
proceedings  thereon,  on  the  ground  that  the  defendant  had  not  drawn  up  the  rule  in 
time  to  enable  the  plaintiff'  to  go  to  trial,  and  must  therefore  be  considered  as  having 
abandoned  it. 

Humfrey  and  James  now  shewed  cause,  and  contended  that  it  was  the  plaintift''s 
rule,  and  that  he  could  not  take  advantage  of  his  own  laches  in  not  drawing  it  up. 

Willes,  in  support  of  the  rule,  referred  to  Gingell  v.  Beau  (1  Man.  &  G.  50; 
1  Scott,  N.  K.  153),  where  the  defendant  having,  in  Hilary  Term,  obtained  a  rule  nisi 
for  judgment  as  in  case  of  a  nonsuit,  which  was  discharged  on  a  peremptory  under- 
taking to  try  at  the  sittings  after  term ;  but  the  rule  containing  the  undertaking  not 
having  been  drawn  up  until  after  the  time  to  which  it  related  had  expired,  a  rule 
absolute  in  the  first  instance  for  judgment  as  in  case  of  a  nonsuit,  obtained  in  Easter 
Term,  and  all  proceedings  thereon,  were  set  aside  for  irregularity. 

[249]  Alderson,  B.  That  case  is  in  point,  and  it  is  consistent  with  common 
sense,  that  if  the  defendant  means  to  act  upon  the  undertaking  he  should  give  the 
plaintiff"  notice  in  time  that  he  does  so. 

Kule  absolute. 

Vacation  Sittings  after  Michaelmas  Term. 

North  v.  Ingamells.  Exch.  of  Pleas.  Nov.  26,  1841. — In  trespass  qu.  el.  fr.,  a 
description  of  a  close  by  two  abuttals  only  is  a  sufficient  compliance  with  the  rule 
of  H.  T.  4  W^ill.  4,  trespass,  1. 

[S.  C.  1  Dowl.  (N.  S.)  151 ;  11  L.  J.  Ex.  15.] 

Trespass.  The  declaration  alleged,  that  the  defendant,  with  force  and  arms,  &c., 
broke  and  entered  "  a  certain  close  of  the  plaintiff',  situate  and  being  in  the  parish  of 
Hickney  in  the  county  of  Lincoln,  abutting  on   the  south  upon  lands  now  in  the 

(a)  This  case  was  decided  by  Alderson,  B.,  sitting  alone  on  the  last  day  of  the  term. 
Ex.  Div.  viii.— 4* 
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o(rui)ali(>ri  of  the  (iefeiidaiit,  Jiiiil  in  other  part  upon  lands  now  in  tho  occupation  of 
John  Smith,"  antl  there  with  spades,  &c.,  dug  up,  turned  up,  and  subverted 
the  soil,  &c. 

Special  demurrer,  assigning  for  cause  that  the  said  close  in  which,  &c.,  is  not 
siitHcientlv  described  in  the  declaration  by  name  or  abuttals,  or  other  description. 

Wallingei-,  in  support  of  the  demurrer.  The  declaration  does  not  comply  with 
the  rule  of  Court.  Hil.  Term,  4  Will.  4,  tit.  "Trespass,"  1,  which  requires  that  "in 
actions  of  trespa.ss  quare  clausnm  fregit,  the  close  or  place  in  which,  &c.,  must  be 
designated  in  the  designation,  by  name  or  abuttals,  or  other  description;  in  failure 
whereof  tiie  defendant  may  demur  specially."  This  close  is  described  by  two  abuttals 
onlv,  wiiich  is  not  a  compliance  with  the  rule. 

Willmorc,  in  support  of  the  declaration.  The  plaintiff  is  not  bound  to  set  out  the 
abuttals  all  round  the  close.  [250]  Here  two  abuttals  have  been  given,  by  which  the 
rule  has  been  suthciently  complied  with.  [Parke,  B.  The  rule  means  all  the  abuttals, 
and  you  have  set  out  only  two.]  It  is  submitted  that  that  is  sufficient.  The  plaintiff' 
has  used  the  ordinary  mode  of  description  which  was  in  use  before  the  rule  of  Court. 
In  H'dlforil  V.  Anthouy  (8  Bing.  75;  1  M.  &  Scott,  126),  two  abuttals  only  were  given, 
and  although  the  case  turned  on  an  objection  to  the  abuttals,  no  objection  was  taken 
on  that  ground.  If  the  plaintiff'  in  the  present  case  attempted  to  set  out  all  the 
abuttals,  he  would  probably  be  nonsuited  at  the  trial  for  want  of  proof  of  the  abuttals, 
as  the  title  to  the  other  adjoining  closes  is  disputed.  If  the  close  was  not  sufficiently 
described,  so  as  to  know  which  was  the  close  intended,  the  defendant  might  have 
applied  to  a  Judge  at  Chambers  to  compel  the  plaintiff  to  give  a  better  description  of 
the  abuttals,  and  ought  not  to  have  demurred.  The  rule  requires  a  designation  by 
name  or  abuttals ;  and  any  name  would  be  a  compliance  with  its  terms,  though  it 
afforded  no  information  to  the  defendant.  In  Cocker  v.  Cromjyfon  (1  B.  &  Cr.  489; 
2  D.  it  R.  719),  where  the  plaintiff  named  his  close  the  Foldyard,  and  the  defendant 
pleaded  liberum  tenementum  generally,  without  giving  any  further  description  of  the 
close,  it  was  held  that  the  plaintiff  was  not  driven  to  a  new  assignment,  but  was 
entitled  to  recover  upon  proving  a  trespass  done  in  a  close  in  his  possession  bearing 
the  name  given  in  the  declaration,  although  the  defendant  had  a  close  called  the 
Foldyard  in  the  same  parish.  So  here,  two  abuttals  would  be  a  compliance  with  the 
terms  of  the  rule,  and  they  have  been  given.  He  cited  also  Lethbridge  v.  IVinter 
(2  Bing.  49  ;  9  Moore,  95).  ' 

Wallinger,  in  reply.  The  object  of  the  rule  was  to  avoid  ambiguity,  and  to  prevent 
the  plea  of  liberum  tenementum,  and  the  consequent  necessity  of  a  new  assignment. 
It  is  [251]  admitted  that  one  abuttal  would  not  be  a  compliance  with  the  rule,  and  it 
has  never  yet  been  decided  that  two  abuttals  are  sufficient.  The  circumstance  of 
the  other  boundaries  of  the  close  not  being  known,  is  no  excuse  for  not  complying 
with  the  rule.  The  demurrer  is  expressly  given  by  the  rule,  if  there  is  a  failure  of 
compliance  with  it. 

Parke,  B.  I  think  the  description  is  sufficient  to  satisfy  the  rule  of  Court.  The 
rule  was  introduced  to  prevent  the  plea  of  liberum  tenementum,  and  the  necessity  of 
a  new  assignment ;  and  it  directs  the  close  to  be  set  out  by  name,  abuttals,  or  other 
description.  It  was  settled  in  Coclxr  v.  C'rompton,  that  if  thisre  be  a  description  of  the 
close  in  the  declaration,  liberum  tenementum  is  not  a  common  bar,  because  the  defen- 
dant must  be  taken  to  know  what  close  is  meant ;  and  the  question  is  whether  the 
close  .so  described  is  or  is  not  the  close  of  the  defendant.  I  therefore  think  it  is 
sufficient  to  give  such  a  description  that  the  party  may  know  what  close  is  intended. 
If  this  description  should  be  insufficient,  the  defendant  may  apply  on  affidavit  to  a 
Judge  at  chambers,  stating  that  he  does  not  know  in  respect  of  what  close  the  plaintiff 
oomplauis.  If  indeed  it  had  been  decided,  that  to  a  plea  of  liberum  tenementum  a 
replication  setting  out  two  abuttals  only  had  been  bad,  I  should  have  been  disposed 
to  think  that  the  same  rule  would  have  applied  to  the  declaration;  but  there  is  no 
such  decision.  The  practice  of  pleaders  has  been  not  to  insert  too  manv  abuttals  in 
the  declaration,  in  order  to  avoid  being  nonsuited  at  the  trial.  I  think  'the  plaintiff 
is  within  the  terms  of  the  rule,  and  that  he  may  be  considered  to  have  done  enough 
in  the  first  instance,  to  prevent  the  defendant  from  having  recourse  to  the  plea  of 
liberum  tenementum.  The  description  is  in  accordance  with  the  old  practice,  under 
which  It  was  sufficient  to  shew  two  abuttals.  The  defendant  may  withdraw  his 
demurrer  on  payment  of  costs. 
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[252]  Alderson,  B.  The  object  of  the  rule  in  recjiiii-ing  the  close  to  be  (iesciibed 
by  name,  abuttals,  or  other  description,  was  to  prevent  the  ambiguity  that  would  arise 
if  the  name  of  the  parish  alone  were  given.  The  plaintiff'  must  give  a  sufficient 
description  to  shew  that  he  is  suing  for  a  trespass  to  a  particular  close,  and  that  is 
done  when  a  plaintiff  gives  two  abuttals  or  the  name.  It  is  clear  that  no  rule  could 
be  made  in  this  case  so  as  to  exclude  all  possible  ambiguity.  If  the  defendant  can 
shew  that  there  is  a  real  ambiguity,  and  that  he  cannot  see  distinctly  what  close  is 
indicated  by  the  plaintiff's  declaration,  he  may  apply  to  a  Judge  for  a  better  description. 

GuKNEY,  B.,  and  KoLFE,  B.,  concurred. 

Judgment  for  the  plaintiflf. 

Fletcher,  Public  Officer,  v.  Crosbie,  Baklow,  and  Others.  Exch.  of  Pleas. 
Nov.  26,  1841. — A  declaration  described  the  plaintiff  as  "one  of  the  present 
public  officers  of  certain  persons  united  in  co-partnership  for  the  purpose  of 
carrying  on  the  trade  and  business  of  banking  in  England,  according  to  the  stat. 
7  Geo.  i,  c.  46 "  : — Held  bad  on  special  demurrer,  for  not  stating  that  the 
co-partnership  was  carrying  on  the  trade  and  business  of  bankers,  or  had  carried 
on  such  trade. 

[S.  C.  1  Dowl.  (N.  S.)  149 ;  11  L.  J.  Ex.  16.] 

Assumpsit  for  money  lent,  money  paid,  interest,  work  and  labour,  and  on  an 
account  stated.  The  declaration  commenced  as  follows  : — "John  Fletcher,  the  plaintiff 
in  this  suit,  one  of  the  present  public  officers  of  certain  persons  united  in  co-partner- 
ship, for  the  purpose  of  carrying  on  the  trade  and  business  of  bankers  in  England, 
according  to  the  statute  made  and  passed  in  the  7th  year  of  the  reign  of  his  late 
Majesty  King  George  the  4th,  entitled  'An  Act  for  the  better  regulating  Co-partner- 
ships of  certain  Bankers  in  England,'  &c.,  which  said  John  Fletcher  had  been  duly 
nominated  and  appointed,  and  now  is  one  of  the  public  officers  of  the  said  co-partner- 
ship, according  to  the  form  and  effect  of  the  said  act  of  Parliament,  complains,"  &c. 

Special  demurrer,  assigning  for  causes,  that  it  nowhere  appears  by  the  declaration, 
that  the  said  co-partnership  [253]  ever  in  fact  carried  on  business  under  the  provisions 
of  the  said  act,  or  that  the  said  supposed  debt  accrued  from  the  defendant  Barlow  to 
the  said  co-partnership  whilst  carrying  on  business  under  the  provisions  of  the  said 
act,  or  that  the  said  defendant  was  indebted  to  the  said  co-partnership,  as  a  co-partner- 
ship carrying  on  business  under  the  provisions  of  the  said  act,  at  the  time  of  the 
commencement  of  the  said  suit. 

Joinder  in  demurrer. 

Tomlinson,  in  support  of  the  demurrer.  As  the  right  of  action  arises  under  a 
statute,  9  Geo.  4,  c.  46,  and  did  not  exist  at  common  law,  the  plaintiff  is  bound  to 
bring  himself  within  the  provisions  of  the  statute.  The  statute  confines  the  right 
to  sue  to  parties  to  a  co-partnership  which  has  actually  carried  on  business,  and  as  it 
does  not  appear  that  the  parties  here  ever  carried  on  business  as  bankers,  the  plaintiff' 
has  not  brought  himself  within  it.  The  9th  section  of  the  7  Geo.  4,  c.  46,  enacts, — 
"  that  all  actions  and  suits,  and  also  all  petitions  to  found  any  commission  of  bank- 
ruptcy, against  any  person  or  persons  who  may  be  indebted  to  any  such  co-partnership, 
carrying  on  business  under  the  provisions  of  this  act,"  &c.  &ii.,  shall  be  commenced 
in  the  name  of  any  one  of  the  public  officers  for  the  time  being,  of  such  co-partnership. 
Similar  language  is  used  in  the  act  for  extending  it,  1  &  2  Vict.  c.  96,  s.  1,  by  which 
it  is  enacted, — "  that  any  person  now  being,  or  having  been,  oi'  who  may  hereafter 
be  or  have  been,  a  member  of  an}'  co-partnership  now  carrying  on  or  which  may  here- 
after carry  on  the  business  of  banking  under  the  provisions  of  the  said  recited  acts, 
shall,  &c."  So  that  the  right  of  a  banking  co-partnership  to  sue  in  the  name  of  their 
public  officer,  is  confined  to  cases  where  they  are  actually  carrying  on  business,  and 
not  merely  to  cases  where  they  intend  doing  so.  The  carrying  on  business  is  con- 
ditional to  the  right  to  sue.  Here  the  allegation  in  the  [254]  declaration  is,  that 
they  are  united  in  co-partnership  for  the  purpose  of  carrying  on  the  trade  and  busi- 
ness of  bankers.  It  is  consistent  with  that  allegation,  that  the  co-partnership  has 
never  carried  on  business  at  all,  but  only  contemplates  doing  so.  By  the  rule  of  Hil. 
T.  4  AVill.  4,  pi.  21,  the  character  in  which  a  party  sues  or  is  sued  "shall  not  in  any 
case  be  considered  as  iu  issue,  unless  specially  denied."     In  the  present  case  there  is 
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no  Hverraciit  which  is  capable  of  being  traversed.  SpMcr  v.  Johnsmi  (6  M.  &  W.  570), 
will  perhaps  bo  relied  on  by  the  other  side,  but  there  this  objection  was  not  pointed 
out  iis  a  cause  of  demurrer.  -en 

Croinptoii,  contra.  The  form  here  used  is  the  same  as  that  m  Spiller  v.  Johnson 
and  Chrislie  v'.  I'eart  (7  M.  &  W.  491),  and  is  the  form  now  given  in  the  books  of 
pleading.  In  Spiller  v.  Johisi/n,  Alderson,  B.,  says,  "  In  actions  by  the  assignees  of 
a  banknipt,  it  is  not  necessary  to  state  in  the  declaration  that  they  were  elected  by 
the  creditors."  It  cannot  be  necessary,  to  entitle  co-partnerships  to  sue  by  their 
public  oHicer,  that  they  should  actually  be  carrying  on  business  at  the  time  of  the 
action  ;  otherwise  the  consequence  would  be,  that  if  they  ceased  to  carry  on  business 
they  could  neither  sue  nor  be  sued  ;  whereas  the  fourth  section  of  the  act  provides 
that  before  they  begin  to  issue  bills  or  notes,  &c.,  the  names  of  two  or  more  persons 
shall  be  given  as  public  officers,  in  whose  name  the  co-partnership  shall  sue  and  be 
sued ;  Edwards  v.  Buchanan  (3  B.  &  Adol.  788).  [Parke,  B.  The  act  provides  that 
certain  acts  shall  be  done  before  they  "shall  begin  to  issue  any  bills  or  notes,  or 
borrow,  owe,  or  take  up  any  money  on  their  bills  or  notes ;  "  but  it  does  not  follow 
that  they  cannot  borrow  money  or  act  as  bankers  in  other  respects.]  According  to 
the  argument  on  the  other  side,  no  indictment  could  be  maintained  for  stealing  the 
property  of  the  co-partnership,  [255]  as  it  might  be  a  good  defence  to  say  that  they 
were  not  carrying  on  business. 

Tomlinson,  in  reply.  The  objection  is,  that  it  does  not  appear  that  they  ever 
carried  on  business.  If  the  members  of  this  co-partnership  once  carried  on  business, 
and  were  winding  up  their  affairs,  they  might  still  be  considered  as  carrying  on 
business  within  the  meaning  of  the  act.  It  is  analogous  to  the  case  of  a  partnership, 
where  after  the  dissolution  the  partners  still  remain  liable.  The  privilege  is  confined 
to  persons  carrying  on  business,  or  who  have  carried  on  business. 

Parke,  B.  The  declaration  is  bad  on  special  demurrer.  It  ought  to  have  stated 
that  the  co-partnership  were  carrying  on  business,  and  it  would  be  sufficient  proof  of 
that  allegation,  if  it  were  traversed,  that  they  had  once  begun  to  cari-y  it  on.  The 
plaintiff  may  amend  by  inserting  the  word  "  and,"  so  that  the  sentence  will  run  thus, 
"  for  the  purpose  of  and  carrying  on  the  trade  and  business  &c." 

Leave  to  amend  accordingly,  otherwise 

Judgment  for  the  defendant. 

[256]  Hunting  v.  Sheldrake  and  Others.  Exch.  of  Pleas.  Dec.  2,  1841. — 
Where  the  obligor  of  a  bond,  having  devised  his  land,  died  before  the  passing  of 
the  Stat.  1  Will.  4,  c.  47  : — Held,  that  the  specialty  creditor  could  not  maintain 
an  action  against  the  devisee  alone,  there  being  no  heir,  under  3  W.  &  M., 
c.  14,  s.  3. 

[S.  C.  11  L.J.  Ex.  77.] 

Debt  on  bond.  The  declaration  stated,  that  William  Clarke,  of  whom  the  said 
defendants  are  devisees  (there  being  no  heirs  of  the  said  William  Clarke),  theretofore 
and  in  the  lifetime  of  him  the  said  William  Clarke,  to  wit,  on  the  27th  of  June,  1821, 
by  his  certain  writing  obligatory,  sealed,  &c.  (profert),  acknowledged  himself  to 
be  held  and  firmly  bound  unto  the  plaintiff'  in  the  sum  of  £100,  to  be  paid  to  the 
plaintiff,  and  for  the  true  payment  whereof  the  said  William  Clarke  did,  by  the  said 
writing  obligatory,  bind  himself  and  his  heirs  to  the  plaintiff":  and  the  plaintiff  avers 
that  the  said  William  Clarke  departed  this  life  after  the  making  and  passing  of 
a  certain  act  of  Parliament  passed  in  the  first  year  of  the  reign  of  his  late  Majesty 
King  William  4th, (a)  intituled  "An  Act  for  consolidating  and  amending  the  Laws 
for  facilitating  the  Payment  out  of  Debts  of  real  Estates,"  to  wit,  on  the  17th  of 
July  1831  ;  and  the  plaintiff' further  saith,  that  the  said  William  Clarke  died  without 


(a)  1  Will.  4,  c.  47 ;  by  the  4th  section  of  which  it  is  enacted,  that  if  in  any 
case  there  shall  not  be  any  heirs-at-law,  against  whom,  jointly  with  the  devisee,  or 
devisees,  a  remedy  is  hereby  given,  in  every  such  case  every  creditor  to  whom  by 
this  act  relief  is  so  given,  shall  and  may  have  and  maintain  his,  her,  and  their  action 
and  actions  of  debt  or  covenant,  as  the  case  may  be,  against  such  devisee  or  devisees 
solely  ;  and  such  devisee  or  devisees  shall  be  liable  for  the  false  plea  as  aforesaid. 
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having  or  leaving  any  heir  or  heirs  ;  nevertheless  the  said  William  Clarke  in  his  life- 
time, and  the  defendants,  so  being  his  devisees  as  aforesaid  (there  lieiiig  no  heir  of 
the  said  William  Clarke),  have  not  nor  hath  any  or  either  of  them  paid  the  said 
sum  of  £100  above-mentioned,  or  any  part  thereof,  but  to  pay  the  same  have  wholly 
neglected  and  I'efused,  and  the  said  defendants  still  refuse  to  paj'  the  same,  or  any 
part  thereof. 

[257]  Plea,  that  the  said  William  Clarke  departed  this  life  before  the  making 
and  passing  of  the  said  Act  of  Parliament  in  the  declaration  mentioned,  to  wit,  oti 
&e.,  without  this,  that  the  said  William  Clark  departed  this  life  after  the  making  and 
passing  of  the  same  act,  modo  et  formii. 

Special  demurrer,  assigning  for  cause,  that  the  defendants  have,  by  their  said 
plea,  taken  an  immaterial  issue. 

Joinder  in  demurrer. 

The  following  was  the  point  marked  for  argument  on  the  part  of  the  plaintiff : — 
The  plaintift'  will  rely  upon  the  cause  of  demurrer  specially  assigned,  viz.  that  the 
defendants  have  by  their  plea  taken  an  immaterial  traverse  ;  and  will  insist  that  it  is 
immaterial,  on  the  ground  that  the  action  was  maintainable  against  the  devisee  alone 
(there  being  no  heir)  under  the  3  W.  &  M.  c.  14. 

The  case  was  argued  on  a  former  day  (Nov.  26)  by 

Maiming,  Serjt.,  in  support  of  the  demurrer.  By  the  3  W.  &  M.  c.  14,  s.  2,  it  is 
enacted, — "that  all  wills  and  testaments,  limitations,  dispositions,  or  appointments  of 
or  concerning  any  manors,  messuages,  lands,  tenements,  or  hereditaments,  or  of  any 
rent,  profit,  term,  or  charge  out  of  the  same,  whereof  any  person  or  persons,  at  the 
time  of  his,  her,  or  their  decease,  shall  be  seised  in  fee-simple  in  possession,  reversion, 
or  remainder,  to  have  power  to  dispose  of  the  same  by  his,  her,  or  their  last  wills  or 
testaments,  to  be  made  after  the  25th  day  of  March,  1692,  shall  be  deemed  and  taken 
(only  as  against  such  creditor  or  creditors  as  aforesaid,  his,  her,  and  their  heirs, 
successors,  executors,  administrators,  or  assigns,  and  every  of  them)  to  be  fraudulent, 
and  clearly,  absolutely,  and  utterly  void,  frustrate,  and  of  none  effect,  any  pretence, 
colour,  feigned  or  presumed  consideration,  or  any  other  matter  or  thing  to  the 
contrary  notwithstanding."  And  the  3rd  section  enacts, — "  And  for  the  means  that 
such  creditors  may  be  enabled  to  recover  their  said  debts,  be  it  further  enacted,  that 
in  [258]  the  case  before  mentioned,  every  such  creditor  shall  and  may  have  and 
maintain  his,  her,  and  their  action  and  actions  of  debt  upon  his,  her,  and  their  said 
bonds  and  specialties,  against  the  heir  and  heirs-at-law  of  such  obligor  or  obligors, 
and  such  devisee  and  devisees  jointly,  by  virtue  of  this  act ;  and  such  devisee  or 
devisees  shall  be  liable  and  chai'geable  for  a  false  plea  by  him  or  them  pleaded,  in  the 
same  manner  as  any  heir  should  have  been  for  any  false  plea  by  him  pleaded,  or  for 
not  confessing  the  lands  or  tenements  to  him  descended."  The  latter  section  merely 
means,  that  where  there  is  an  heir  he  must  be  joined,  otherwise  the  defendant  may 
plead  the  non-joinder  in  abatement,  but  where  there  is  no  heir,  the  devisee  may  be 
sued  alone.  If  the  section  has  not  that  construction,  it  will  have  the  effect  of  narrow- 
ing very  considerably  the  operation  of  the  enactments  in  the  second  section.  The 
statute  was  passed  to  prevent  creditors  from  being  defrauded  of  their  debts,  and  it 
ought  therefore  to  be  liberally  construed,  as  was  said  by  Lord  Hardwicke  in  Kinaskm 
V.  Clark  (2  Atk.  20-5).  At  common  law  lands  were  not  devisable,  and  all  specialty 
creditors  might  recover  their  debts  against  the  heir.  The  stat.  32  Hen.  8,  c.  1, 
enabled  persons  to  devise  all  lands  held  in  socage,  and  two-thirds  of  lands  held  by 
knight-service,  or  in  the  nature  of  socage,  of  other  lords  than  the  King.  And  the 
stat.  12  Car.  2,  c.  24,  s.  1,  by  abolishing  tenure  by  knight-service,  had  the  effect  of 
rendering  all  lands  devisable ;  by  which  means  persons  were  enabled,  by  devising 
their  lands,  to  defraud  their  creditors.  It  was  to  remedy  this  evil  that  the  stat. 
3  W.  &  M.,  c.  14,  was  passed.  In  Gawler  v.  IFade  (1  P.  Wms.  100),  where  a  bill  in 
equity  was  filed  against  the  devisee  alone,  there  being  an  heir  in  existence,  it  was 
held  that  the  heir  ought  to  be  joined ;  and  Lord  Cowper,  C,  there  says, — "  It  is  the 
act  of  Parliament  makes  this  assets  in  the  devisee's  hands,  and  that  requiring  [259] 
the  heir  to  be  made  a  defendant,  you  must  follow  the  remedy  therein  prescribed  ; 
and  this  bill  in  equity  is  an  action  at  law  ;  otherwise,  if  there  were  no  heir  ;  and 
perhaps  it  might  be  otherwise  too,  if  the  bill  had  charged  that  the  plaintiff  had  made 
inquiry,  and  could  find  or  discover  no  heir."  That  passage  was  misunderstood  by 
Lawrence,  J.,  in  Wilson  v.  Knubley  (7  East,  133) ;)  for  there  is  no  ground  for  surmising 
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thill  l.oifl  Cowper  thought,  that  if  there  had  ]>eeii  no  heir,  it  would  have  been  a 
reason  for  tlio  creditoi-s  going  into  e(inity.  The  eliect  of  the  decision  in  ti-iith 
is,  that  botii  at  law  and  in  equity  the  devisee  may  be  sued  alone,  when  there  is 
no  heir. 

F.  Eobinson,  contra.  The  issue  is  not  immaterial,  for  the  allegation  that  the 
obliger  died  before  the  passing  of  the  .stat.  1  Will.  4,  e.  47,  is  a  good  traverse.  The 
Stat.  3  W.  &  M.,  c.  14,  was  intended  to  give  a  remedy  to  specialty  creditors  in  those 
Ciuses  oiil3'  where  there  was  an  heir  and  also  a  devisee,  and  there  is  no  reason  to 
assume  that  the  legislature  intended  to  give  a  remedy  where  there  was  no  heir.  In 
U'Uson  V.  Knuhkij,  where  the  plaintiiV  declared  in  covenant  against  the  defendant  as 
devisee  of  the  lands,  "  there  being  no  heir"  of  the  testator.  Lord  Ellenborough  says — 
"Supposing,  therefore,  that  we  could  go  to  the  extent  of  saying  that  an  avermemt 
of  there  being  no  heir  is  equivalent  to  joining  the  heir,  where  there  is  one,  in  the 
action — supposing  we  could  get  over  that  ditiiculty,  how  could  we,  construing  a  com- 
paratively recent  act  of  Parliament,  where  a  particular'  remedy  is  given,  by  action  of 
debt,  on  bonds  and  specialties,  where  no  remedy  was  before,  extend  it  to  actions  of 
covenant?"  That  case  was  recognized  by  the  Court  in  giving  judgment  in  Farley  v. 
Biianl  (3  Ad.  Si  Ell.  839 ;  5  Nev.  &  M.  42).  The  only  authority  cited  on  the  other 
side  [260]  is  an  obiter  dictum  of  an  equity  Judge  in  Gawler  v.  IVade,  and  which  was 
not  necessary  to  the  decision  of  the  case.  [Alder.son,  B.  In  those  days  the  equity 
Judges  knew  and  were  in  the  habit  of  practising  the  common  law.]  Even  admitting 
Lord  Cowper  to  be  as  good  an  authorit\'  in  law  as  in  equity,  it  was  not  neces.sary  for 
him  to  determine  this  point,  because  he  decided  against  the  creditor.  It  has  been 
held  that,  under  certain  circumstances,  the  heir  is  liable  to  make  contribution  to  the 
devisee;  which  is  in  favour  of  the  defendant:  Chaplin  x.  ClM2Mn  (3  P.  Wms.  365), 
Gallon  v.  Hancock  (2  Atk.  430).  The  legislature  may  have  intended  to  give  a  remedy 
to  a  certain  e.xtent  only,  and  may  never  have  contemplated  this  case  :  if  so,  it  is 
causus  omissus,  and  the  Court  cannot  supply  it.  In  Jones  v.  Smart  (1  T.  R.  52), 
Buller,  J.,  says — "  A  casus  omissus  can  in  no  case  be  supplied  b}'  a  Court  of  law,  for 
that  would  be  to  make  laws."  The  same  rule  is  laid  down  by  Vaughan,  C.  J.,  in 
Bole  v.  Hmion  (Vaugh.  373).  Doe  dem.  Howson  v.  IVaterton  (3  B.  &  Aid.  149),  and 
Bradley  v.  Clark  (5  T.  R.  197),  are  authorities  to  the  same  effect.  In  the  latter  case 
Buller,  J.,  says,  "  In  early  times  the  legislature  used  (and  I  believe  it  was  a  wise  course 
to  take)  to  pass  laws  in  general  and  in  few  terms  ;  they  were  left  to  the  Courts  of 
law  to  be  construed,  so  as  to  reach  all  the  cases  within  the  mischief  to  be  remedied. 
But  ill  modern  times  great  care  has  been  taken  to  mention  the  particular  cases  in  the 
contemplation  of  the  legislature,  and  the  Courts  are  not  permitted  to  take  the  same 
liberty  in  construing  them  as  they  did  in  expounding  the  ancient  statutes."  This 
statute  gave  a  new  remedy,  and  must  be  construed  strictly.  It  may  be  admitted 
that  if  before  the  stat.  3  VV.  &  M.  there  had  been  a  remedy  against  the  devisee  of 
land,  the  words  of  the  act  might  admit  of  the  construction  contended  for  by  the  plaintifl' ; 
but  [261]  it  is  otherwise  when  a  statute,  as  in  this  case,  gives  a  remedy  unknown  to 
the  common  law.  In  Tomisend's  case  (Plowd.  113)  it  is  said,  "  And  so  is  the  diversity 
where  a  .statute  makes  an  ordinance  by  affirmative  words  touching  a  thing  which 
was  before  the  common  law,  and  which  was  not  before  at  the  common  law." 
In  I Fet hen  v.  Baldwin  (I  Sid.  56),  Windham,  J.,  says,  "  When  an  act  of  Parliament 
is  introductory  of  a  new  law  in  affirmative  words,  it  has  the  force  of  negative  words." 
And  in  Foul  v.  Neel  (2  Sid.  63),  Glyn,  C.  J.,  says,  "  It  is  to  be  observed  that  acts 
which  give  new  remedies  shall  not  have  a  liberal  construction."  The  devisee  is  not, 
therefore,  solely  liable  where  there  is  no  heir. 

Manning,  Serjt.,  in  reply.  It  is  admitted  on  the  other  side,  that  if  any  remedy 
had  existed  at  common  law  against  the  devisee,  the  plaintiffs  construction  would  be 
correct:  but  that  makes  no  difference.  The  object  of  the  statute  was  to  make  lands 
devised  by  will  subject  to  specialty  debts,  and  that  if  a  devise  was  in  fact  made,  the 
devisee  should  be  liable.  Its  efiect  was  to  place  the  devisee  in  the  situation  of  the  heir, 
and  to  make  him  liable  to  specialty  debts.  The  case  is  precisely  within  the  words  of 
the  act,  which  apply  to  all  devises  which  contain  no  provision  for  the  payment  of 
debts  ;  the  object  being  to  provide  for  the  payment  of  all  persons  who  were  creditors 
of  the  testator;  the  remedy  against  him  being  co-extensive  with  the  assets.  The 
obligation  to  pay  debts  necessarily  arose  from  the  power  to  devise. 

Cur.  adv.  vult. 
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The  jiidgraent  of  the-Coiirt  was  now  delivered  by 

KoLFE,  B.  The  (luestioii  in  this  cuse  was,  whether  before  the  passing  of  the  stat. 
11  Geo.  4  and  1  Will.  4,  c.  47,  by  [262]  which  the  laws  for  facilitating  the  payment  of 
debts  out  of  real  estate  were  consolidated  and  amended,  the  creditor  of  a  deceased 
devisor,  being  creditor  by  a  bond  in  which  the  heirs  were  bound,  could  maintain  an 
action  of  debt  against  the  devisees  alone,  stating  in  his  declaration  that  the  devisor 
had  died  and  left  no  heir. 

The  question  turns  entirely  on  the  construction  of  the  3  W.  &  M.  c.  14,  commonly 
called  the  Statute  of  Fraudulent  Devises.  That  statute  in  its  preamble  recites,  that 
it  is  not  just  that  by  the  practice  of  any  debtors  their  creditors  should  be  defrauded 
of  their  just  debts,  but  that  nevertheless  it  has  often  happened  that  persons  having, 
by  bonds  or  other  specialties,  bound  themselves  and  their  heirs,  have  died  seised  in  fee 
of  lands,  and  have  by  their  wills,  in  fraud  of  their  creditors,  devised  their  lands  in 
such  manner  as  that  their  creditors  lost  their  debts.  And  then  in  the  second  section, 
for  remedying  of  this  evil,  it  enacts  that  all  wills  of  lands,  whereof  any  person  shall 
die  seised  in  fee-simple,  shall  be  deemed  (only  as  against  such  creditors  as  aforesaid) 
to  be  fraudulent  and  void,  and  of  none  effect.  The  third  section  then  proceeds  to 
enact,  that  in  case  of  such  devises  the  creditor  shall  and  may  maintain  his  action  of 
debt  against  the  heir  and  devisee  jointly.  No  provision  is  made  in  the  act  for  the 
case  of  a  devisor  d3'ing  without  an  heir ;  but  on  the  part  of  the  plaintiff'  it  was  argued, 
that  such  a  case  being  manifestly  within  the  mischief  intended  to  be  remedied,  the 
Court  would  construe  the  third  section  so  as  to  give  an  effectual  remedy.  The  legis- 
lature, by  the  second  section,  makes  void,  as  against  creditors,  all  wills  whatever, 
without  regard  to  the  fact  of  the  devisor  having  or  not  having  an  heir ;  and  it  was 
strongly  pressed  on  us  in  argument,  that  the  subsequent  provision  in  the  third  section, 
as  to  suing  the  heir  and  devisees  jointly,  must  be  taken  only  as  pointing  out  the  course 
of  proceeding  in  those  cases  (by  far  the  most  common)  where  there  is  an  heir,  and  not 
as  [263]  narrowing  the  enactment  in  the  previous  section,  whereby  all  wills  of  land 
whatever  are  made  void  against  specialty  creditors. 

At  the  commencement  of  the  argument  of  this  case,  we  were  very  much  inclined  to 
adopt  this  view  of  the  subject ;  but  on  a  more  attentive  consideration  of  the  statute, 
we  have  come  to  a  contrary  conclusion,  and  are  all  clearlj'  of  opinion  that  no  remedy 
whatever  is  given,  or  was  intended  to  be  given  by  the  statute,  in  the  case  of  a  debtor 
by  specialty  dying  without  an  heir. 

The  evil  recited  in  the  preamble  of  the  statute  is  the  devising  of  lands  to  the 
defrauding  of  creditors,  and  the  I'cmedy  applied  is  the  making  void  of  all  such  devises 
as  against  the  creditor. 

Before  the  statute,  if  the  obligor  in  a  bond,  wherein  the  heirs  were  bound,  died 
intestate,  his  land  descended  on  the  heir,  and  the  heir  (to  the  extent  of  the  land 
descended)  was  liable  to  the  creditor.  If  the  obligor  devised  away  his  land,  so  that 
nothing  descended,  the  right  of  the  creditor  was  defeated.  The  heir  was  not  liable, 
because  by  the  act  of  the  debtor  in  devising  away  his  land  the  heir  was  enabled  to 
plead  riens  per  discent.  The  devisee  was  not  liable,  for  the  bond  or  other  specialty 
in  no  way  affected  him.  To  remedy  this  evil  the  legislature  interposed,  by  putting 
the  creditor  in  all  cases  in  the  same  situation  as  if  no  will  had  been  made  ;  it  declared 
all  wills  void  as  against  him.  Such  is  the  express  enactment  of  the  2nd  section.  But 
if  the  statute  had  stopped  there,  the  creditor  might  have  had  considerable  difficulty 
in  knowing  how  to  proceed.  His  obvious  course  would  seem  to  have  been  to  proceed 
against  the  heir,  for,  the  will  being  declared  void  as  against  creditors,  he  might  have 
contended  that  the  lands  had  descended  on  the  heir.  On  the  other  hand,  the  will  not 
being  void  against  the  heir,  the  heir  might  have  truly  pleaded  riens  per  discent.  To 
obviate  this  incongruity,  the  3rd  section  gives  a  remedy  of  a  special  nature,  [264]  by 
enabling  the  creditor  to  sue  the  heir  and  devisee  jointly,  in  analogy  probably  to  the 
case  of  an  obligor  dying  and  leaving  two  distinct  classes  of  heirs,  viz.  one  ex-parte 
paterna  and  the  other  ex-parte  materna,  or  leaving  some  lands  held  in  free  and  common 
socage,  and  other  lands  held  in  gavelkind,  where  the  heirs  will  be  divisible. 

These  clauses  thus  give  a  complete  and  effectual  remedy  to  the  creditor,  in  all  cases 
in  which  the  debtor  might  have  left  the  lands  to  descend  to  his  heir,  so  as  to  become 
liable  to  the  demand  of  the  creditor,  but  has,  in  order  to  avoid  payment  or  from  any 
other  motive,  devised  them  away. 

How  is  it  then  in  a  case  where  the  debtor  devising  away  his  lands  has  left  no  heir "? 
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AVc  think  that  case  is  left  altogether  untouchefl  by  the  statute.  In  such  a  case  the 
will  could  not  by  possibility  work  any  injustice  to  the  creditor  ;  for,  if  there  had  been 
no  will,  he  could  have  had  no  ri_<;ht  against  the  land.  The  will  makes  no  difterence  ;  the 
heir,  it  is  true,  wa,s  bound  by  the  bond  or  other  specialty  ;  but,  if  there  is  no  heir,  the 
lord'  claiming  by  escheat  certainly  is  not  liable  to  the  creditor.  He,  in  the  language 
of  the  law,  comes  in  not  in  the  per  but  in  the  post,  and  is  an  entire  stranger  to  the 
obligations  of  the  tenant  whose  land  has  escheated. 

For  these  reasons,  we  think  that  the  statute  does  not  at  all  apply  to  the  wills  of 
persons  dying  without  heirs  ;  and  in  confirmation  of  this  view  of  the  case  it  may  be 
observed,  that  the  only  relief  given  is  to  make  void  all  wills  as  against  creditors,  a 
species  of  relief  obviously  inapplicable  to  a  case  where,  supposing  the  will  out  of  the 
way,  the  creditor  has  no  right  against  the  land  which  forms  the  subject  of  the  devise. 

In  putting  this  construction  on  the  statute,  we  are  not  acting  against  any  decided 
case.  Indeed,  the  only  authority  at  all  relied  on  by  the  plaintiti'  is  the  dictum  of 
Lord  Cowper  in  Gawkr  v.  Wade  {\  P.  Wms.  100).  We  agree  with  the  obser-[265]- 
vation,  that  what  was  there  said,  though  referable  only  to  the  course  of  proceeding  in 
equity,  is  e<jually  applicable  to  an  action  at  law.  For  in  enforcing  the  payment  of 
debts  against  devisees,  under  the  statute  of  Fraudulent  Devises,  courts  of  equity  were 
mei-ely  enforcing  legal  rights,  and  must  of  course  strictly  follow  the  law.  But  with 
all  respect  for  the  high  authority  of  the  distinguished  judge  to  whom  the  dictum  is 
attributed,  we  cannot  think  it  of  sufficient  weight  to  countervail  what  appears  'to  us 
to  be  the  plain  and  obvious  construction  of  the  statute,  a  construction,  we  may  add, 
by  which  we  fully  carry  out  all  the  purposes  declared  in  the  preamble,  and  give  effect 
to  every  part  of  the  enactments.  Our  construction,  it  is  true,  does  not  in  all  cases 
make  the  land  assets  in  the  hands  of  a  devisee,  which  it  has  been  the  object  of  more 
recent  acts  to  do.  But  it  carries  into  effect  all  which  the  statute  itself  states  as  its 
object;  and  whether  the  omission  of  the  case  of  a  party  dying  without  an  heir  was 
the  result  of  accident,  or,  as  we  believe  it  was,  of  design,  in  neither  case  do  we  feel 
justified  in  doing  violence  to  the  positive  words  of  the  legislature,  merely  in  order  to 
effect  something  not  stated  on  the  face  of  the  statute  as  one  of  its  objects. 

On  these  grounds  we  think  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

[266]  Walker  v.  J.  S.  Sherwin,  Esq.,  and  G.  Wragge.  Exch.  of  Pleas. 
Dec.  2,  1841. — By  a  local  act,  for  raising  the  sum  of  £21,000  to  pay  the  amount 
of  damages  recovered  of  the  hundred  of  B.  for  the  partial  desti'uction  of  Notting- 
ham Castle  by  rioters,  the  justices  of  the  peace  for  the  county  of  N.  were 
empowered  to  borrow  the  required  sum  by  mortgage,  or  a  sale  of  annuities  secured 
on  the  proportion  of  the  county  rate  chargeable  on  the  inhabitants  of  the  hundred 
of  B.  And  by  sect.  5,  the  justices  were  required  to  charge  the  proportion  of  the 
county  rate  to  be  raised  upon  the  inhabitants  of  the  hundred  (except  as  therein- 
after mentioned)  not  only  with  the  interest  of  the  money  borrowed,  but  also  with 
the  payment  of  such  further  sum  as  should  insure  the  payment  of  the  sum  borrowed 
within  seven  years,  or  with  the  payment  of  such  annuities  for  the  like  period, 
as  should  be  agreed  to  be  paid  or  granted  in  respect  of  any  part  of  the  money 
so  borrowed  ;  and  such  sums  should  be  assessed  and  recovered  on  the  hundred 
in  such  manner  as  county  rates  are  directed  to  be  assessed  and  recovered  ; 
and  should  be  paid  and  applied  under  the  direction  of  the  justices  in  discharge 
of  the  interest,  and  so  many  of  the  principal  sums  secured,  or  of  such  annuities, 
as  such  money  would  extend  to  discharge  in  each  year,  until  the  whole  of  the 
money  should  be  paid.  The  8th  sect,  "provided  a'  method  for  each  parish  to 
exempt  itself  from  the  operation  of  the  act,  by  paying  its  proportionate  quota 
in  the  first  instance,  and  for  that  purpose  directed  the  justices,  after  ascertaining 
the  amount  of  the  sum  to  be  borrowed,  to  specify  and  declare  the  sum  to  be  paid 
or  conti-ibuted  by  each  parish  as  the  proportionate  quota  or  share  of  the  whole 
sum  so  ascertained  ;  and  also  to  appoint  a  day  on  or  before  which  the  church- 
wardens or  overseers  of  the  poor  of  any  such  parish,  desirous  of  paying  the  full 
amount  of  its  proportionate  quota,  might  pay  the  same  to  the  person  appointed 
as  receiver  under  the  act;  and  upon  payment  thereof,  such  parish  should  be 
discharged  from  all  future  payments  relating  to  the  integral  sum  whereof  such 
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quota  should  have  been  so  paid,  and  from  the  interest  thereof,  and  also  fioni  any 
share  of  the  expenses,  etc.  And  the  9th  sect,  enabled  the  chuichwardens  and 
overseers  in  every  such  parish,  to  raise  the  sum  required  as  the  (juota  of  siich 
parish,  by  loan  on  the  security  of  their  parochial  rates,  to  be  repaid  within  seven 
years. — In  pursuance  of  the  8th  sect,  the  justices  fixed  the  quota  of  each  parish 
in  the  hundred.  Four  availed  themselves  of  the  option  of  paying  their  quota. 
The  parish  of  R.,  and  thirty  more,  did  not;  and  the  justices  raised  the  required 
sum,  after  allowing  for  these  payments,  by  gi-anting  annuities  of  £.3600  per  annum 
for  seven  years. — Held,  that  the  efll'ectof  the  8th  and  9th  sections  was  to  exempt  from 
the  operation|of  the  5th  section  those  parishes  only  who  paid  their  ascertained  quota  ; 
that  the  annuities  granted  by  the  justices  to  pay  the  remainder  wei'e  to  be  secured 
upon  the  portion  of  the  county  rate  raised  upon  the  hundred  of  B.,  with  the 
exception  of  those  parishes  which  had  paid  ;  and  that  the  county  rate,  with 
those  exceptions,  was  liable  in  the  aggregate  to  the  incumbrance,  which  was  to 
be  raised,  in  addition  to  the  ordinary  county  rate,  by  order  of  the  justices,  in  the 
same  way  in  all  respects  as  the  other  county  rate  is  levied. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  dwelling-house  of  the 
plaintiff,  situate  in  the  parish  of  Radford  in  the  county  of  Nottingham,  and  there 
taking  his  goods  and  chattels,  until  the  plaintiff,  in  order  to  redeem  the  same,  was 
obliged  to  pay  the  defendants  1811.  5s.  9id.  The  defendants  pleaded  not  guilty,  and 
issue  having  been  joined  thereon,  the  cause  came  on  to  be  tried  at  the  last  Summer 
Assizes  for  the  county  of  Nottingham,  when  a  verdict  was  found  for  the  plaintiff  for 
1811.  5s.  9id.  damages,  and  10s.  costs,  subject  to  the  opinion  of  the  Court  upon  the 
following  case  : — 

The  plaintiff,  at  the  time  of  the  committing  of  the  al-[267]-leged  trespasses,  was 
one  of  the  ovei'seers  of  the  poor  of  the  parish  of  Radford,  in  the  hundred  of  Broxtowe, 
in  the  county  of  Nottingham.  The  defendant  VVragge  then  was  and  still  is  the  high 
constable  for  the  south  division  of  the  said  hundred  (within  which  division  the  parish 
of  Radford  is  situated),  and  committed  the  trespasses  as  alleged  in  the  declaration, 
and  kept  the  goods  seized  until  the  plaintiff  paid  him  the  said  sum  of  1811.  5s.  9id. 
to  redeem  the  same.  The  entry  and  seizure  were  made  by  the  defendant  Wragge 
under  and  by  virtue  of  the  warrant  (hereinafter  mentioned)  of  the  other  defendant 
Sherwin,  one  of  her  Majesty's  Justices  of  the  Peace  for  the  county  of  Nottingham. 
The  proper  notices  were  duly  served  upon  the  defendants,  and  a  copy  of  the  warrant 
duly  demanded,  as  required  by  law. 

In  the  autumn  of  1831,  vaiious  persons  riotously  and  tumultuously  assembled  in 
different  places  within  the  hundred  of  Broxtowe  in  the  county  of  Nottingham,  and 
then  feloniously  demolished  and  destroyed  Nottingham  Castle,  and  divers  other  hotises, 
mills,  and  other  buildings,  and  the  furniture  and  goods  therein.  Shortly  afterwards 
several  persons  commenced  and  prosecuted  actions  at  law,  and  proceeded  to  final 
judgment  therein  against  the  said  inhabitants  of  the  hundred  of  Broxtowe,  for  damage 
and  injury  respectively  sustained  by  them  in  consequence  of  such  felonious  destruction 
of  property,  and  recovered  large  sums  of  money  as  compensation  for  such  damages 
and  for  costs  of  suit,  and  those  sums  of  money  were  wholly  or  in  part  levied  upon  and 
paid  by  the  inhabitants  of  the  said  hundred.  And  the  Duke  of  Newcastle,  as  owner 
of  Nottingham  Castle,  situate  within  the  said  hundred,  also  commenced  and  prosecuted 
an  action  at  law  against  the  said  inhabitants  for  the  damage  and  injury  sustained  by 
him  in  consequence  of  the  demolition  of  the  said  castle  and  property  therein,  and 
obtained  a  verdict  for  £21,000,  together  with  costs  of  suit,  and  the  inhabitants  of  the 
said  hundred  expended  a  eon-[268]-siderable  sum  in  their  defence  of  the  said  action, 
vifhereuiwn  it  became  manifest  that  the  said  sum  of  £21,000  so  recovered  by  the  said 
Duke,  with  costs  of  suit,  and  the  expenses  incurred  by  the  inhabitants  of  the  said 
hundred,  could  not  be  immediately  raised  and  forthwith  levied  upon  the  said  inhabi- 
tants without  occasioning  very  serious  distress  and  inconvenience  ;  it  therefore  became 
expedient  that  power  should  be  granted  for  borrowing  money  to  satisfy  and  discharge 
such  damages,  costs,  and  expenses,  and  accordingly,  in  March,  1833,  an  act  of  Parlia- 
ment was  obtained,  intituled  "  An  Act  for  raising  Money  to  pay  Compensation  for 
Damages  committed  within  the  Hundred  of  Broxtowe  in  the  County  of  Nottingham, 
during  the  late  Riots  and  Tumults  therein,"  which  is  declared  to  be  a  public  Act,  and 
is  to  form  part  of  this  case,  and  to  be  referred  to  by  either  party  if  necessary.     By 
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the  said  act,  sect.  1,  it  is  enacted,— "  That  the  justices  of  the  peace  acting  in  and  for 
the  comity  of  Nottingham,  assembled  in  Geneial  Quarter  Sessions,  or  at  any  adjourn- 
ment or  adjournments  thereof,  should,  and  they  were  thereby  required,  authorized, 
and  emiKiwercd  to  ascertain  the  amount  of  the  damages  and  costs  of  suit  recovered 
bv  the  said  Duke  of  Newcastle  against  the  inhabitants  of  the  said  hundred  of  Broxtowe, 
aiid  the  costs,  charges,  and  expenses  incurred  by  them,  or  in  their  behalf,  and  duly 
allowed  to  them,  in  consequence  of  the  said  suit,  and  after  having  ascertained  the 
same,  to  borrow  and  take  up  on  mortgage  of  the  portion  of  the  rate  or  assessment  for 
the  county  of  Nottingham,  charged  upon  the  inhabitants  of  the  said  hundred,  according 
to  the  laws  then  in  force  for  assessing  county  rates  (except  as  thereinafter  mentioned), 
by  instrument  in  the  form  contained  in  the  schedule  to  the  said  act  annexed,  marked  A. 
or  to  the  like  eiVect,  any  sum  or  sums  of  money  not  exceeding  the  amount  so  ascer- 
tained as  aforesaid,  either  by  way  of  loan  at  interest,  or  by  sale  of  annuities  for  the 
term  of  seven  years,  as  to  the  said  justices  should  appear  necessary  [269]  and  expedient 
for  the  purposes  aforesaid,  and  to  secure  every  such  sum  of  money  so  borrowed  upon 
the  ciedit  of  such  proportion  of  rate ;  and  that  it  should  be  lawful  for  the  justices  so 
assenil)led,  and  they  were  thereby  authorized,  to  treat  and  agree  with  any  person  or 
persons  for  the  loan  of  any  such  sums  of  money,  and  by  their  order  to  confirm  every 
such  agreement ;  and  every  such  agreement,  signed  by  the  cliairman  and  any  two  or 
more  justices  present  at  the  time  of  making  such  order,  should  be  and  the  same  was 
thereby  declared  to  be  effectual  for  securing  every  such  sum  of  money  so  advanced, 
with  interest  thereon  to  the  person  or  persons  advancing  the  same,  on  such  terms  as 
in  and  by  such  agreement  should  be  stipulated." 

By  sect.  2,  it  was  further  enacted,  "That  it  should  be  lawful  for  the  said  justices 
from  time  to  time,  or  at  any  one  time,  to  borrow  from  the  Exchequer  Bill  Loan  Com- 
missioners the  whole  or  any  part  of  the  money  thereby  authorized  to  be  borrowed 
and  raised,  either  in  one  sum  or  in  separate  sums,  and  either  by  way  of  loan  or  sale 
of  annuities  for  the  term  of  seven  years,  upon  the  credit  of  the  rates  authorized  to  be 
made,  raised,  and  assessed  as  hereinbefore  mentioned,  without  requiring  personal 
security,  and  that  it  should  be  lawful  for  the  said  justices  of  the  peace  to  mortgage 
or  assign  the  said  lates  to  the  said  commissioners  or  their  secretary  for  the  time  being, 
in  such  manner  and  form  as  they  the  said  commissioners  should  direct  and  appoint, 
as  security  for  the  payment  of  the  principal  and  interest  of  any  sum  or  sums  so  to  be 
advanced,  until  the  principal  money  advanced  by  the  said  commissioners  in  Exchequer 
bills  or  otherwise,  and  all  interest  thereon  and  arrears  of  annuity  due  or  owing  to 
them,  should  be  fully  paid  and  satisfied."  And  by  sect.  3  it  was  enacted,  "  That  it 
should  be  lawful  for  the  respective  persons  entitled  to  any  of  the  securities  to  be  given 
by  virtue  of  that  act,  and  their  respective  executors,  [270]  assigns,  &c.,  at  any  time 
by  writing  under  their  hands  and  seals,  to  transfer  such  securities  to  any  person  or 
persons  by  indorsement  on  the  back  of  such  security,  or  any  writing  to  be  annexed 
thereto  in  the  form  mentioned  in  the  schedule  to  the  said  act  annexed." 

By  section  5,  it  was  enacted,  "That  it  should  be  lawful  foi-  the  said  justices  of  the 
peace,  and  they  were  thereby  authorized  and  required,  from  time  to  time  to  charge 
the  proportion  of  the  county-rate  to  be  raised  upon  the  inhabitants  of  the  said  hundred 
of  Bi'oxtowe,  (except  as  thereinafter  mentioned),  not  only  with  the  interest  by  half- 
yeai'ly  payments  of  the  money  so  borrowed  by  way  of  lease,  but  also  with  the  payment 
of  such  further  sum  as  sliould  insure  the  payment  of  the  whole  of  the  sum  so  borrowed 
within  seven  years  from  the  time  of  borrowing  the  same,  in  equal  yearly  payments, 
and  with  the  payment  of  such  annuities  for  the  like  period,  as  should  be  agreed  to  be 
paid  or  granted  for  and  in  respect  of  any  part  of  the  money  so  borrowed,  together 
with  the  expenses  incident  to  the  obtaining  and  passing  the  said  act  and  of  executing 
the  same  ;  and  such  sums  should  be  assessed  and  recovered  on  the  said  hundred, 
(except  as  thereinafter  mentioned),  in  such  manner  as  county  rates  are  directed  to  be 
assessed  and  recovered  under  the  laws  in  force  for  that  purpose,  and  should  be  paid 
and  applied  under  the  direction  of  the  said  justices  of  the  peace,  in  discharge  of  the 
interest  of  so  many  of  the  principal  sums  on  the  said  securities,  or  of  such  annuities 
as  such  money  would  extend  to  discharge  in  each  year,  until  the  whole  of  the  money 
for  which  such  securities  should  be  made,  and  the  interest  thereof,  should  be  fully 
paid  and  discharged.  And  the  said  justices  of  the  peace  should  and  they  were  thereby 
required  to  fix  one  or  more  day  or  days  in  each  year  in  which  such  payment  should 
be  made,  and  should  make  orders  for  assessment  in  due  time,  so  as  to  provide  for  the 
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regular  payment  thereof,  and  [271]  which  justices  should  also  and  they  were  theieby 
required  to  appoint  a  proper  person  to  receive  all  and  every  the  rates  charged  upon 
the  said  hundred,  for  the  purposes  of  the  said  act,  and  to  apply  the  same  in  conformity 
to  the  provisions  of  the  said  act,  and  to  the  orders  of  the  said  justices  in  that  I'cspect." 
By  sect.  8,  it  was  further  enacted,  "  That  the  said  justices  of  the  peace  should,  and 
they  were  thereby  required,  immediately  after  ascertaining  the  amount  of  the  sumi5 
authorized  to  be  borrowed  under  the  provisions  of  the  said  act,  at  such  general  quarter 
sessions  or  at  any  adjournment  thereof  as  aforesaid,  to  specify  and  declare,  by  pulilic 
advertisement  in  one  or  more  of  the  newspapers  printed  or  circulated  in  the  said  county 
of  Nottingham,  or  by  notice  signed  by  the  clerk  of  the  peace  and  delivered  to  the 
churchwardens  and  overseers  of  the  poor,  or  the  person  or  persons  authorized  to  collect 
the  county  rates  of  such  parish,  township,  or  place  within  the  said  hundred,  the  sum 
to  be  paid  or  contributed  by  each  parish,  township,  or  place,  as  the  proportionate  quotji 
or  share  of  the  whole  sum  of  money  so  ascertained  as  aforesaid,  and  which  the 
inhabitants  of  the  said  hundred  would  have  been  liable  to  pay  in  case  this  act  had  not 
been  passed ;  and  also  to  appoint  a  day  on  or  before  which  the  churchwardens  or 
overseers  of  the  poor  of  any  of  such  parish,  township,  or  place,  desirous  of  paying  the 
full  amount  of  such  proportionate  quota  or  share,  might  pay  the  same  to  the  person 
appointed  as  receiver  under  the  said  act,  and  upon  payment  thereof  accordingly,  such 
parish,  township,  or  place  should  be  discharged  from  all  future  payments  relating  to 
the  integral  sum  whereof  such  quota  or  share  should  have  been  so  paid,  and  from  the 
interest  thereof,  and  also  flora  any  share  of  the  expenses  of  obtaining  the  said  act,  or 
relating  to  the  execution  thereof." 

And  by  sect.  9,  it  was  further  enacted,  "  That  if  the  inhabitants  of  any  parish, 
township,  or  place  within  the  said  [272]  hundred,  should  be  desirous  of  borrowing 
the  money  to  be  required  for  the  purposes  of  the  said  act,  upon  the  securities  of  their 
respective  parochial  rates  or  assessments,  it  should  be  lawful  for  the  churchwardens 
and  overseers  of  the  poor  in  every  such  parish,  township,  or  place,  or,  if  there  were 
no  churchwardens,  then  for  the  overseers  of  the  poor  for  any  such  parish,  township, 
or  place,  (with  the  consent  of  the  inhabitants  thereof  in  vestry  assembled),  to  raise 
the  sum  or  sums  of  money  required  as  the  quota  or  share  of  such  parish,  township,  or 
place,  for  the  purposes  of  the  said  act,  by  loan  to  be  repaid  within  seven  years  from 
the  time  of  borrowing  the  same,  in  equal  half-yearly  payments,  or  by  the  sale  of 
annuities  for  the  like  term  of  seven  years.  And  the  churchwardens  and  overseers  of 
the  poor  should,  and  they  were  thereby  authorized,  by  instrument  in  the  form  contained 
in  the  schedule  annexed  to  the  said  act  marked  C,  or  to  the  like  effect,  to  secure  the 
money  to  be  so  borrowed  upon  the  credit  of  the  respective  parochial  rates  or  assess- 
ment on  any  such  parish,  township,  or  place,  with  the  repayment  of  the  principal 
sum  which  should  have  been  so  borrowed,  and  the  interest  thereof,  or  with  the  pay- 
ment of  the  annuity  thereby  granted,  (as  the  case  might  be),  and  such  securities  should 
be  legistered  with  the  clerk  of  the  peace  for  the  said  county,  (for  each  of  which  a  fee 
of  2s.  6d.  should  be  paid).  And  it  should  be  lawful  for  each  and  every  person  who 
should  be  entitled  to  the  money  thereby  secured,  and  such  person  was  thereby 
empowered,  by  indorsing  his  or  her  name  on  the  back  of  such  security,  to  transfer  the 
same,  and  his  or  her  right  to  the  principal  money  and  interest  thereby  secui-ed,  unto 
any  other  person  or  persons :  and  every  such  assignee  might,  in  like  manner,  tran.sfer 
the  same  again,  and  so  toties  quoties,  and  the  person  to  whom  such  security  or  any 
assignment  thereof  should  be  made,  and  his  executors,  administrators,  and  assigns, 
should  be  creditors  upon  the  said  rate  in  an  equal  degree  one  with  another,  and  [273] 
should  not  have  any  preference  with  respect  to  the  priority  of  any  money  so  advanced  ; 
provided  nevertheless,  that  such  parish,  township,  or  place  should  not,  by  reason  of 
exercising  the  powers  aforesaid,  be  exempt  from  the  payment  of  their  proportionate 
quota  or  share  of  the  expenses  of  obtaining  the  said  act,  or  relating  to  the  execution 
thereof." 

At  the  general  quarter  sessions  of  the  peace  held  at  Nottingham,  on  Saturday  the 
18th  day  of  May,  1833,  pursuant  to  public  notice,  the  justices  acting  in  and  for  the 
same  county  then  and  there  assembled,  in  exercise  and  execution  of  the  several  powers 
and  provisions  of  the  said  act,  ascertained  and  fixed  the  amount  of  damages  and  costs 
of  suit,  recovered  by  the  said  Duke  of  Newcastle  against  the  inhabitants  of  the  said 
hundred  of  Broxtowe,  and  the  costs,  charges,  and  expenses  incurred  by  them  or  on 
their  behalf,  and  duly  allowed  to  them,  in  consequence  of  the  said  suit,  at  the  sum 
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of  23,8301.  3s.,  and  immediately  after  ascertaining  the  amount  of  the  said  damages 
and  eo.sts,  the  said  jnstices  duly  apjioitioned  the  same  amongst  all  the  parishes,  town- 
ships, and  places  within  the  said  hundred,  according  to  the  then  existing  county  rate, 
as  specified  in  the  under-written  table,  being  the  "Table  of  Rates  charged  on  the 
Hiuidred  of  Hroxlowe,  for  the  Payment  of  the  .ibove-mentioned  Damages  and  Costs." 
[^Thc  table  was  here  set  out,  containing  the  names  of  thirty-five  parishes,  and  amongst 
others  Hadford — a  statement  of  the  "  annual  value  for  county  rates  "  of  each  parish — 
the  amount  of  the  rate — and  the  quota  of  each  person.] 

The  hundred  of  Broxtowe  comprises  the  thirty-tive  parishes  or  townships  mentioned 
in  the  foregoing  table,  and  the  sum  to  be  paid  or  contributed  by  each  parish,  town- 
ship, or  place,  as  the  proportionate  quota  or  share  of  the  sum  so  ascertained  as  afore- 
said. \:uied  in  amount,  as  appears  by  the  above  table,  the  lowest  being  431.  lis.  lid. 
[274]  and  the  highest  being  29831.  6s.  ;  all  the  sums  being  calculated  and  apportioned 
according  to  the  amount  which  the  said  thirty-five  parishes  were  respectively  at  that 
time  assessed  to  the  county  rate. 

The  said  justices,  after  having  .so  ascertained  the  amount  of  the  said  damages  and 
costs,  and  made  their  apportionment  of  the  several  proportionate  quotas  or  shares 
thereof,  as  hereinbefore  mentioned,  specified  and  declared  the  same  by  their  sessions' 
order,  and  by  public  notice  in  the  manner  prescribed  by  the  said  act ;  and  they  directed 
the  clerk  of  the  peace  to  issue  notices  to  be  signed  by  him,  and  to  be  delivered  to  the 
overseers  of  the  poor  of  all  the  parishes,  townships,  or  places  within  the  said  hundred, 
specifying  and  declaring  (as  set  forth  in  the  foregoing  table)  the  sum  to  be  paid  or 
contributed  by  each  parish,  township,  or  place,  as  the  proportionate  quota  or  share 
of  the  whole  sum  of  money  so  a-scertained  as  aforesaid. 

The  said  justices  at  the  said  adjourned  sessions  appointed  Friday,  the  31st  day 
of  May  then  instant,  as  the  day  on  or  before  which  the  overseers  of  the  poor  of  any 
of  the  said  thirty-five  parishes,  desirous  of  paying  the  full  amount  of  their  several 
specified  and  declared  proportionate  quotas  or  shares,  might  pay  the  same  to  the 
receiver  appointed  undei'  the  said  act,  for  the  purpose  of  being  exempted  from  the 
expenses  and  operation  thereof.  And  the  said  justices  then  appointed  Mr.  Godfrey 
(the  clerk  of  the  peace  for  the  county  of  Nottingham)  the  receiver  under  the 
said  act. 

Pursuant  to  the  order  of  the  said  justices  at  the  said  adjourned  sessions,  as  here- 
inbefore mentioned,  the  clerk  of  the  peace  issued  aTid  delivered  to  the  overseers  of 
the  poor  of  the  parish  of  Radford  a  notice  signed  by  him,  specifying  and  declaring 
that  the  sum  to  be  paid  or  contributed  by  that  parish,  as  their  proportionate  quota 
or  share  of  the  whole  damages  and  costs  so  ascertained  as  aforesaid,  amounted  to  the 
sum  of  10921.  Os.  Id. 

[275]  Four  of  the  parishes  mentioned  in  the  foregoing  table  (the  aggregate  of  their 
respective  proportionate  quotas  or  shares,  so  declared  as  aforesaid,  amounting  to 
15751.  17s.  lOd.)  did,  on  or  before  the  said  31st  day  of  May  then  instant,  pay  to  the 
said  receiver  their  respective  proportionate  quotas  or  shares  so  specified  and  declared 
as  aforesaid,  but  the  remaining  thirty-one  parishes  or  townships,  including  the  parish 
of  Radford,  did  not  pay  theirs,  hence  leaving  a  sum  of  £22,254  to  be  provided,  and 
which,  in  furtherance  of  the  provisions  of  "the  said  act,  was  borrowed  from  the 
Exchequer  Bill  Loan  Commissioners  by  the  said  justices,  and  was  by  them  applied 
for  the  purposes  of  the  said  act.  And  "in  consideration  thereof,  the  said  justices  in 
open  court  mortgaged,  charged,  and  assigned  all  and  every  the  rates  authorized  to 
be  made,  raised,  and  assessed  upon  all  the  parishes  within  the  said  hundred  of 
Broxtowe,  under  the  description  of  county  rates,  (except  in  respect  of  the  four 
parishes  before  mentioned  as  having  paid' their  respective  proportionate  quotas  or 
shares),  to  secure  to  the  said  commissioners  an  annuity  or  sum  of  £3600,  to  be  paid 
and  payable  for  the  space  of  seven  years,  by  half-yearly  payments  of  £1800  each, 
on  the  10th  of  February  and  10th  of  August  in  each' year,  the  first  of  such  half-yearly 
payments  to  be  made  on  the  10th  of  February,  1834, 'and  the  last  of  such  half-yearly 
payments  to  be  made  on  the  10th  of  August,"l840. 

Thenceforth  the  said  parishes  in  the  hundred  of  Broxtowe  (exclusive  of  the  said 
four  parishes  which  had  paid  their  quotas)  were  charged  half-yearly,  not  only  with 
the  payment  of  their  proportion  of  the  ordinary  and  usual  county  rate  assessed  upon 
the  rest  of  the  county,  but  also  with  their  proportion  of  the  last  half-yearly  instal- 
ment payable  in  respect  of  the  said  annuity,  which  had  been  made  payable  to  the 
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Exchequer  Bill  Loan  Commissioners,  for  and  in  consideiation  of  the  integnil  snni 
borrowed  to  dischai-gu  the  amount  left  unpaid  by  the  thirty-one  ]);i,-[276]-rishes,  in 
respect  of  the  proportionate  quotas  of  shares  so  declared  and  specified  as  aforesaid. 

This  was  done  by  the  justices  making,  at  the  Epiphany  and  Midsummer  Sessions 
in  each  year,  two  orders  for  the  collection  of  rates,  one  being  a  common  order  upon 
the  county  generally,  for  a  certain  number  of  rates  for  the  oi'dinary  and  usual  county 
purposes  ;  the  other  order  being  a  special  order  upon  the  several  parishes  in  the  said 
hundred  of  Bi'oxtowe  (the  said  four  parishes  excepted),  to  pay  to  the  high  constable 
a  certain  number  of  rates  expressly  for  the  purpose  of  raising  the  half-yearly  instal- 
ments of  the  said  annuity  payable  in  respect  of  the  money  borrowed  under  the  pro- 
visions and  for  the  purposes  of  the  said  act. 

From  the  adjourned  Sessions,  held  in  May  1833,  up  to  the  Epiphany  Sessions 
1837  inclusive,  seven  of  the  above-mentioned  special  orders  were  made,  each  requiring 
the  high  constable  to  delivei'  his  warrant  to  the  overseers  of  the  poor  of  the  several 
parishes  within  the  said  hundred  of  Broxtowe  (except  the  said  four  parishes)  forth- 
with, to  levy,  collect,  and  pay  to  the  said  high  constable  seventeen  farthing  rates, 
to  be  by  him  paid  to  the  receiver  appointed  under  the  directions  of  the  said  act,  and 
by  virtue  of  such  half-yearly  special  orders  the  high  constable  did  issue  and  deliver 
his  warrant  to  the  overseers  of  the  poor  of  the  parish  of  Radford,  requiring  them  to 
raise,  levy,  and  pay  to  him,  out  of  the  money  collected  or  to  be  collected  foi'  the 
relief  of  the  poor  of  the  said  parish,  the  sum  of  881.  14s.  4id.  No  other  half-yearly 
sum  than  the  said  sum  of  88l.  14s.  4|d.  was  demanded  during  the  said  period  from 
May  1833,  to  the  Epiphany  Sessions  in  1837,  as  the  half-yearly  sum  payable  by  that 
parish  towards  the  instalment  of  the  said  annuity,  nor  was  any  other  sum  during 
that  period  due  or  payable. 

The  said  sum  of  881.  14s.  4|d.  bears  the  same  proportion  to  the  whole  amount 
of  the  half-yearly  instalment  of  the  [277]  said  annuity,  as  the  said  sum  of  10921.  Os.  Id. 
bore  to  the  integral  or  aggregate  sum  so  required  and  borrowed  under  the  said  act 
as  aforesaid. 

At  the  Easter  Sessions,  1837,  the  justices  made  a  new  assessment  or  county  rate 
on  all  the  rateable  property  in  the  whole  county,  for  the  ordinary  and  usual  county 
purposes,  and  by  which  new  assessment  the  parish  of  Radford  then  was  and  now  is 
rated  and  assessed  to  the  county  rate  at  £13,310  instead  of  £5010,  the  amount  at 
which  it  had  been  assessed  to  the  county  rate  since  1833. 

The  table  of  rates  or  apportionment  made  by  the  justices  in  May  1833,  and  by 
them  then  charged  upon  the  hundred  of  Broxtowe,  for  the  payment  of  the  said  damages 
and  costs,  has  never  been  altered  by  the  justices,  nor  have  they  ever  made  any  altera- 
tion in  the  apportionment  of  the  several  quotas  in  that  table  specified  and  declared  as 
the  sums  to  be  paid  or  contributed  by  the  several  parishes  in  the  said  hundred  of 
Broxtowe,  as  their  proportion  respectively  of  the  ascertained  damages  and  costs. 

At  the  Midsummer  Sessions,  1837,  the  justices  again  made  two  orders  as  thereto- 
fore— one  a  common  order  upon  the  county  generally,  for  a  certain  number  of  farthing 
I'ates  for  the  oi'dinary  and  usual  county  purposes  ;  the  other  a  special  order  upon  the 
several  parishes  in  the  said  hundred  of  Broxtowe  (the  said  four  parishes  excepted),  for 
payment  of  thirteen  farthing  rates  to  the  high  constable. 

Those  orders  were  made  for  the  purpose  of  raising  the  half-yearly  instalments  of 
the  said  annuity,  payable  in  respect  of  the  money  borrowed  under  the  provisions  and 
for  the  purposes  of  the  said  act ;  and  by  virtue  of  that  special  order  the  high  constable 
issued  and  delivered  his  warrant,  dated  the  29th  day  of  June,  1837,  directed  to  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of  Radford,  requiring  them  to 
raise  and  levy  out  of  the  money  collected  for  the  relief  of  the  poor  of  that  parish  the 
sum  [278]  of  18Ul.  4s.  9id.,  and  the  parish  of  Radford  paid  that  sum  to  the  high 
constable  under  protest,  denying  the  liability  of  the  parish  to  pay,  and  the  legality  of 
the  increased  demand. 

After  the  Midsummer  Sessions,  1837,  and  at  each  subsequent  Epiphany  and  Mid- 
summer Sessions,  the  justices  made  two  orders  as  theretofore  for  collecting  of  rates — one 
a  common  order  on  the  county  generally  for  a  certain  number  of  farthing  rates  foi'  the 
ordinary  and  usual  purposes  ;  the  other  a  special  order  upon  the  several  parishes  in 
the  hundred  of  Broxtowe  (the  said  four  parishes  excepted)  for  thirteen  farthing  rates. 

Those  special  orders  were  made  for  the  purpose  of  raising  the  half-yearly  instal- 
ments of  the  said  annuity ;  and  the  high  constable,  by  virtue  of  such  special  ordeis. 
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issued  and  delivered  to  the  overseers  of  the  poor  of  the  parish  of  Radford  his  warrant, 
reipiiring  ihem  to  raise,  levy,  and  pay  to  him,  out  of  the  poor-rate  of  that  parish,  the 
sum  of  liSOl.  -is.  y.'.il.,  and  ])ursuant  to  such  warrant  the  parish  paid  him  under  protest 
four  several  sums  of  l.SOl.  4s.  Did.  each. 

At  the  Midsummer  ,Session.s,  1839,  the  justices  of  the  peace  again  made  two  orders 
as  theretofore— one  a  common  order  upon  the  county  generally,  for  a  certain  number 
of  farthing  lates  for  ordinary  and  usual  county  purposes ;  the  other  a  special  order 
upon  the  several  parishes  in  the  said  hundred  of  Bro.xtowe  (the  said  four  parishes 
e.\cepted)  for  ijayment  of  thirteen  farthing  rates  to  the  high  coiisfcible. 

That  special  "ordei  was  made  for  the  purpose  of  raising  the  half-yearly  instalments 
of  the  said  annuity,  payable  in  respect  of  the  money  borrowed  under  the  provisions 
and  for  the  purposes  of  the  said  act. 

Under  the  last-mentioned  special  order,  the  high  constable  again  issued  and  delivered 
his  wariant,  dated  the  6th  day  of  July,  1839,  directed  to  the  overseers  of  the  [279] 
poor  of  the  parish  of  Kadford,  requiring  them  to  raise,  levy,  and  pay  to  him,  out  of 
the  poor-rates  of  that  parish,  1801.  4s.  9|d.,  to  be  applied  for  the  purposes  of  the 
Broxtowe  Compensation  Act :  but  the  parish  of  Radford  having  then  already  paid 
several  sums,  amounting  altogether  to  a  sum  exceeding  in  amount  their  said  declared 
and  specified  proportionate  quota  or  share  of  the  said  ascertained  damages  and  costs, 
and  their  share  of  the  expenses  incurred  in  reference  to  the  said  act,  refused  to  pay 
that  demand  ;  and  after  a  due  and  proper  summons  and  appearance,  the  defendant 
Sherwin  directed  his  warrant,  dated  4th  September,  1839  (which,  if  any  thing  was 
then  due  from  the  said  parish  of  Radford  in  respect  of  the  said  annuitj^,  it  is  admitted 
was  a  good  and  valid  warrant),  and  made  in  proper  form  under  his  hand  and  seal,  to 
the  defendant  Wragge  (as  such  high  constable  as  aforesaid),  to  distrain  the  goods  and 
chattels  of  the  overseers  of  the  poor  of  the  parish  of  Radford  for  the  sum  of  1801. 
4s.  9Ad.,  together  with  the  costs  of  making  such  distress.  And  the  defendant  Wragge 
thereupon  made  his  entry  and  seizure  in  due  form  of  law  upon  the  plaintiff's  goods 
and  chattels. 

The  proportionate  quota  or  share  to  be  paid  by  the  parish  of  Radford  in  respect 
of  the  said  ascertained  damages  and  costs,  was  speciBed  and  declared  by  the  justices 
at  the  adjourned  sessions  in  May,  1833,  to  be  the  sum  of  10921.  Os.  Id. 

The  proportionate  share  of  the  parish  of  Radford,  of  the  costs  of  obtaining  the 
said  Act,  was  the  sum  of  "201.  10s.  3d. 

The  parish  of  Radford,  prior  to  the  time  when  the  defendant  Wragge  made  the 
said  entry  and  seizure,  had  paid  to  the  receiver,  in  pursuance  of  the  several  before- 
mentioned  special  orders,  several  sums,  amounting  altogether  to  13681.  Is.  8d.,  being 
£276  over  and  above  the  said  original  apportionment. 

The  Court  is  empowered  and  authorized  to  draw  inferences  from  the  facts  stated, 
in  the  same  manner  as  a  jury  [280]  might  or  could  draw  inferences  from  the  same 
facts,  if  proved. 

The  questions  for  the  opinion  of  the  Court  are — 1st,  Whether,  when  the  parish  of 
Radford  had  paid  (or  there  had  been  levied)  the  full  amount  of  the  said  proportionate 
quota  apportioned  on  them  as  aforesaid,  and  all  the  said  costs,  charges,  and  expenses 
of  obtaining  the  act  as  above-mentioned,  the  parish  was  liable,  under  the  circumstances 
stated,  to  pay  any  further  sum,  and  what. 

2nd,  Whether  the  assessments  and  rates  made  after  Easter,  1 837,  were  properly 
made  and  levied  according  to  the  new  a.ssessment  or  county  rate  then  first  made,  or 
whether  they  ought  not  to  have  been  levied  according  to  the  assessment  or  county 
rate,  as  it  was  when  the  proportionate  quotas  were  asc'ertained  in  1833. 

3rd,  Supposing  that  the  parish  of  Radford  was  liable  to  pay  a  larger  sum  than 
their  said  proportionate  quota,  costs,  charges,  expenses,  and  expenses  of  obtaining  the 
act,  whether  the  further  sums  after  Easter,  1837,  ought  to  have  been  raised  and  lijvied 
aceordmg  to  the  new  county  rate  or  assessment  then  first  made,  or  according  to  the 
assessment  oi-  county  rate,  as  it  was  when  the  proportionate  quotas  were  ascertained 

The  case  was  argued  in  Michaelmas  Term,  by  Whitehurst  for  the  plaintiff,  and  by 
N.  R.  Clarke  for  the  defendants ;  but  as  it  entirely  turned  on  the  construction  of  the 
local  act.  It  has  been  thought  unnecessary  to  detail  the  arguments  at  length. 

The  Court  took  time  to  consider,  and  now  the  judgment  of  the  Court  was 
delivered  by 
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Parke,  B.  This  is  an  action  of  trespass,  brought  by  the  plaintitt"  us  overseer  of 
the  parish  of  Kadford,  against  the  defendants,  one  a  magistrate  of  Nottinghamshii'e, 
the  other  the  high  constable  of  the  hundred  of  Broxtowe,  for  entering  the  plaintiff's 
house  and  seizing  his  goods,  and  com-[281]-pelling  the  plaintiff  to  pay  £180  and 
upwai'ds.  The  question  is,  whether  the  defendants  were  justified  in  what  they  did 
by  the  provisions  of  the  local  act,  which  passed  in  the  year  1835,  for  raising  the  sum 
of  £21,000,  in  order  to  pay  the  Duke  of  Newcastle  the  amount  of  his  damages  recovered 
of  the  hundred  of  Broxtowe  for  the  partial  destruction  of  Nottingham  Castle  by 
rioters. 

Upon  a  full  consideration  of  the  diflFerent  clauses  of  this  act,  the  impression  which 
was  at  first  entertained  as  to  its  meaning  is  removed,  and  we  ai'c  all  now  of  opinion 
that  the  defendants  pursued  the  proper  course,  and  were  justitied  in  what  they  did, 
and  the  reasons  which  have  induced  us  to  come  to  that  conclusion  may  be  very  shortly 
stated. 

The  act,  in  the  first  place,  empowers  the  justices  to  borrow  the  required  sum  by 
mortgage  of,  or  a  sale  of  annuities  secured  on,  the  proportions  of  the  county  rate 
charged  upon  the  inhabitants  of  the  hundred  of  Broxtowe  (with  the  exceptions  after 
mentioned) ;  and  the  5th  section  empowers  and  requires  the  justices  from  time  to 
time  to  charge  the  proportion  of  the  county  rate  to  be  raised  upon  the  inhabitants 
of  the  said  hundred  of  Broxtowe  (except  as  thereinafter  mentioned),  not  only  with  the 
interest  by  half-yearly  payments  of  the  money  so  boi-rowed  by  way  of  loan,  but  also 
with  the  payments  of  such  further  sum  as  shall  insure  the  payment  of  the  whole  of 
the  sum  so  borrowed,  within  seven  years  from  the  time  of  borrowing  the  same,  in 
equal  yearly  payments,  or  with  the  payment  of  such  annuities  for  the  like  period  as 
shall  be  agreed  to  be  paid  or  granted  for  and  in  respect  of  any  part  of  the  money 
so  borrowed,  together  with  the  expenses  incident  to  the  obtaining  and  passing  the 
act,  and  of  executing  the  same  ;  and  such  sums  shall  be  assessed  and  recovered  on 
the  said  hundred  (except  as  thereinafter  mentioned)  in  such  manner  as  county  rates 
are  directed  to  be  assessed  and  recovered  under  the  laws  in  force  foi-  that  purpose,  and 
shall  be  paid  and  applied,  under  the  direction  of  the  said  justices  [282]  of  the  peace, 
in  discharge  of  the  interest,  and  of  so  many  of  the  principal  sums  on  the  said  securities, 
or  of  such  annuities,  as  such  money  will  extend  to  discharge  in  each  year,  until  the 
whole  of  the  money  for  which  such  securities  shall  be  made,  and  the  interest  thereof, 
shall  be  fully  paid  and  discharged. 

This  is  the  only  section  which  directs  the  mode  of  levying  the  sum  charged  on  the 
hundred  ;  and  that  mode  is  simply  by  adding  the  sum  to  the  proportion  of  the  county 
rate  to  be  raised  on  that  hundred. 

The  8th  section  provides  a  method  for  each  parish  to  exempt  itself  from  the 
operation  of  the  act,  by  paying  its  proportionate  quota  in  the  first  instance,  and  for 
that  purpose  directs  that  the  justices  shall,  after  ascertaining  the  amount  of  the  sums 
authorized  to  be  borrowed  under  the  provisions  of  the  act,  specify  and  declare  by 
public  advertisement,  or  by  notice  signed  by  the  clerk  of  the  peace,  and  delivered 
to  the  churchwardens  or  overseers  of  the  poor,  or  the  person  or  persons  authorized  to 
collect  the  county  rates  of  each  parish,  township,  or  place  within  the  said  hundi'ed, 
the  sum  to  be  paid  or  contributed  by  each  parish,  township,  or  place,  as  the  pro- 
portionate quota  or  share  of  the  whole  sum  of  money  so  ascertained  as  aforesaid,  and 
which  the  inhabitants  of  the  said  hundred  would  have  been  lialjle  to  pay  in  case  the 
act  had  not  been  passed,  and  also  to  appoint  a  day  on  or  before  which  the  church- 
wardens or  overseers  of  the  poor  of  any  such  parish,  township,  or  place  desirous  of 
paying  the  full  amount  of  such  proportionate  quota,  or  share,  may  pay  the  same  to 
the  person  appointed  as  receiver  under  the  act,  and  upon  payment  thereof  accordingly, 
such  parish,  township,  or  place,  shall  be  discharged  from  all  future  payments  relating 
to  the  integral  sum  whereof  such  quota  or  share  shall  have  been  so  paid,  and  from  the 
interest  thereof,  and  also  irom  any  share  of  the  expenses  of  obtaining  the  act,  or 
relating  to  the  execution  thereof. 

[283]  The  9th  section  enables  the  churchwardens  and  overseers  of  the  poor  in 
every  such  parish,  township,  or  place,  to  raise  the  sum  or  sums  of  money  required 
as  the  quota  or  share  of  such  parish,  &c.,  for  the  purposes  of  the  act,  by  loan  on  the 
security  of  their  parochial  rates,  to  be  repaid  within  seven  years.  In  pursuance  of 
the  8th  sect.,  the  justices  fixed  the  quota  of  each  of  the  thirty-five  parishes  in  the 
hundred.     Four  availed  themselves  of  the  option  of  paying  their  quota.     The  parish 
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of  Radford,  and  thirty  more,  did  not ;  and  the  justices  raised  the  required  sum,  after 
allowinj,'  for  these  payments,  by  granting  ainiuities  of  £3600  per  annum  for  seven 
yeai's.     The  question  then  is,  how  that  annual  sum  is  to  be  raised. 

We  think  that  the  effect  of  the  8th  and  9th  sects,  is  only  to  exempt  those  parishes 
who  pay  their  ascertained  quotas  pursuant  to  those  sections  from  the  operation  of  the 
fifth  clause  ;  all  the  other  parishes,  who  do  not  pay,  are  liable  to  it,  and  remain  a  part 
of  the  hundred  for  the  purpose  of  being  charged  under  that  clause  with  the  residue, 
not  satisfied  by  the  quotas  so  paid.  The  annuities,  therefore,  granted  by  the  justices 
to  pay  the  remainder,  are  to  be  secured  upon  the  portion  of  the  county  rate  raised 
upon  the  hundred  of  Broxtowe,  with  the  exception  of  those  parishes  which  have  paid. 
The  county  rate  on  the  hundred,  with  those  exceptions,  is  liable  in  the  aggregate  to 
the  incumbrance,  which  is  to  be  raised  in  addition  to  the  ordinary  county  rate  by 
order  of  the  justices,  in  like  manner  in  all  respects  as  the  other  county  rate  is  to  be 
levied.  There  is  no  power  in  the  act  to  make  the  orders  on  each  parish  separately 
in  the  ascertained  proportions,  and  no  authority  to  the  high  constable  to  make  any 
distinction  between  the  levying  of  this  or  the  general  county  rate.  This  is  the  course 
which  the  magistrates  have  pursued,  and,  we  think,  rightly  pursued.  That  the 
parish  of  liadford  has  eventually  had  more  to  pay  than  it  would  have  paid,  if  it  had 
availed  itself  of  the  option  given  by  the  [284]  Sth  or  9th  sect.,  is  a  matter  of  accident. 
It  might  have  had  less,  if  it  had  happened  that  the  wealth  of  the  parish  had  been 
found  on  the  new  valuation  in  1837  to  have  decreased  in  proportion  to  the  rest  of  the 
hundred. 

Judgment  for  the  defendants. 

Kirk  v.  John  Blurton  and  Charles  Habershon.  Exch.  of  Pleas.  Dec.  3, 
1841. — A  partner  has  no  implied  authority  by  law  to  bind  his  co-partners  by  his 
acceptance  of  a  bill  of  exchange,  except  by  an  acceptance  in  the  true  style  of  the 
partnership. — Therefore,  where  a  firm  consisted  of  J.  B.  &  C.  H.,  the  partner- 
ship name  being  "J.  B."  only,  and  C.  H.  accepted  a  bill  in  the  name  of  "J.  B.  & 
Co.,"  it  was  held  that  J.  B.  was  not  bound  thereby. 

[S.  C.  12  L.  J.  Ex.  117.  Distinguished,  Nmion  v.  Seymour,  1847,  3  C.  B.  792 ;  In  re 
Adansonia  Fibre  Company:  Miles'  Claim,  1874,  L.  li.  9  Ch.  Ap.  640,  n.  :  Odell  v. 
Cormack,  1887,  19  Q.  B.  D.  223.] 

Assumpsit.  The  declaration  stated,  that  the  defendants,  by  and  under  the  name, 
style,  and  firm  of  John  Blurton  and  Co.,  on  the  12th  March,  1841,  made  their  bill  of 
exchange  in  writing,  and  directed  the  same  to  Messrs.  Smith,  Payne,  &  Smith,  and 
thereby  I'equired  them  to  pay  to  the  order  of  the  defendants  £50,  two  mouths  after 
date,  which  period  had  then  elapsed ;  and  the  defendants  then  indorsed  the  said  bill 
to  William  Unwin,  who  indorsed  it  to  Andrew  Duncan,  who  indorsed  it  to  the  plaintiff'. 
Breach,  in  non-payment  by  Messrs.  Smith,  Payne,  &  Smith,  of  which  the  defendant 
had  due  notice. 

The  defendant  Habershon  allowed  judgment  to  go  by  default.  The  defendant 
Blurton  pleaded  four  pleas;  1st,  that  he  did  not  make  the  bill;  2ndly,  that  he  did 
not  nidorse  it;  3rdly,  that  Blurton  and  Habershon  were  partners  as  printers,  and 
that  Habershon  made  and  indorsed  the  bill  in  fraud  of  his  partner,  for  purposes  not 
connected  with  the  partnership,  and  that  the  bill  was  indorsed  by  him  to  Unwin, 
by  Unwm  to  Duncan,  and  by  Duncan  to  the  plaintiff,  with  notice  of  the  fraud  ; 
4thly,  that  the  bill  was  so  made  in  fraud  of  Blurton,  and  that  the  same  was  indorsed 
respectively  by  the  indorsers  thereof,  without  value  or  consideration.  On  these  pleas 
issues  were  taken  and  joined. 

At  the  trial  before  Lord  Denman,  C.  J,,  at  the  last  Sum-[285]-mer  Assizes  for  the 
county  of  York,  the  bill  was  produced  in  evidence,  and  was  as  follows  :— 

"Sheffield,  March  12th,  1841. 
"  Two  months  after  date  pay  to  our  order  £50,  for  value  received. 

„  ,^  ,,  „    .  ,    „  "John  Blurton  &  Co. 

"  At  Messrs.  Smith,  Payne,  &  Smith's, 
"  Bankers,  London." 

Indorsed— "John  Blurton  &  Co.,  Wm.  Unwin,  Andrew  Duncan." 
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The  bill  was  drawn  and  indorsed  by  the  defendant  Ilabershon. 

It  appeared  that  the  defendants  carried  on  business  as  printers  at  Sheffield,  under 
the  name  of  "John  Blurton,"  that  being  the  name  over  the  door.  A  witness  was 
called,  who  stated  that  the  firm  had  been  in  the  habit  of  drawing  bills,  and  that  he 
had  seen  them,  but  he  could  not  take  upon  himself  to  say  whether  they  were  in  the 
name  of  "John  Blurton,"  or  of  "John  Blurton  &  Co." 

Cresswell,  for  the  defendant  Blurton,  objected,  that  Habershon  had  no  authority 
from  Blurton  to  draw  bills,  except  that  which  the  law  implied,  namely,  to  do  so  in  the 
partnership  name,  which  was  "John  Blurton  "  only  ;  and  therefore  that  this  bill  being 
di'awn  in  the  name  of  "John  Blurton  &  Co.,"  the  defendant  Blurton  was  not  liable. 
The  learned  Judge,  however,  was  of  opinion  that  there  was  prima  facie  evidence  of 
authority  in  either  jwrtner  to  draw  bills  in  the  name  of  "John  Blurton  &  Co.,"  and 
overruled  the  objection.  The  case  then  proceeded  upon  the  question  of  fraud ;  but 
the  jury  were  of  opinion  that  no  fraud  was  shewn,  and  they  thereupon  found  a  verdict 
for  the  plaintiff,  leave  being  reserved  to  the  defendant  Blurton  to  move  to  enter  a 
verdict  for  him  on  the  first  and  second  issues. 

[286]  Cresswell,  in  Michaelmas  Term,  obtained  a  rule  accordingly,  against 
which 

Dundas  and  Pashley  now  shewed  cause.  The  pei'sons  compo.sing  the  firm  are 
Blurton  and  Habershon,  and  the  bill  is  drawn  in  the  name  of  "Blurton  &  Co.,"  which 
is  sufficient  to  charge  both.  Habershon  was  a  partner,  as  was  proved,  in  the  habit  of 
drawing  bills,  and  he  had,  therefore,  authority  to  draw  in  the  name  of  himself  and 
his  partner  under  the  name  of  "Blurton  &  Co."  In  Faith  v.  Richmond  (11  Ad^  &  Ell. 
33;  3  P.  &  D.  187),  it  was  held  that,  where  a  partner  accustomed  to  issue  notes  on 
behalf  of  the  firm  indorses  a  particular  note  in  a  name  difl'ering  from  that  of  the 
partnership,  and  not  previously  used  by  the  firm,  which  note  is  objected  to  on  that 
account,  in  an  action  brought  upon  it  by  the  indorsee,  the  proper  question  for  the 
jury  is,  whether  the  name  used,  though  inaccurate,  sub.stantially  described  the  firm,  or 
whether  it  so  far  varied  that  the  indorser  must  be  taken  to  have  i.ssued  the  note  on  his 
own  account,  and  not  in  the  exei'cise  of  his  general  authority  as  partner.  Here  the 
name  used  did  substantially  describe  the  firm.  li'ilUanison  v.  Johnson  (1  B.  &  Cr.  146), 
is  in  point.  There  the  declaration  stated  that  a  bill  of  exchange  was  indorsed  by  certain 
persons  tiading  under  the  firm  of  H.  &  F.,  by  procuration  of  J.  1).,  and  it  was  held 
that  this  allegation  was  supported  by  evidence  of  J.  D.'s  handwriting,  and  that  he, 
being  the  managing  partner  in  a  firm  which  carried  on  all  its  business  of  buying  and 
selling  under  the  designation  of  H.  &  F.,  was  in  the  habit  of  indorsing  bills  in  that 
manner,  although  there  was  no  such  person  as  F.  in  the  firm,  and  no  direct  proof  that 
the  other  memljcrs  of  it  were  privy  to  those  transactions.  And  Holroyd,  J.,  there 
intimates  his  opinion,  that  evidence  of  J.  D.'s  handwriting  alone,  as  between  third 
persons,  would  have  been  sufficient  without  proof  of  [287]  any  usage  on  his  part  to 
indorse  bills  in  the  manner  stated.  [Alderson,  B.  The  learned  Judge  says,  as  between 
third  persons  ;  here  you  seek  to  bind  the  party  himself.]  In  Mason  v.  Rumscij  (1  Camp. 
384),  the  bill  was  drawn  upon  "Messrs.  Runisey  &  Co.,"  and  T.  Rumsey,  jun.,  wrote 
on  it — "  Accepted,  T.  Rumsey,  sen."  Lord  Ellenborough  ruled  at  Nisi  Prius  that  both 
the  partners  were  bound  by  this  acceptance,  and  that  ruling  was  confirmed  by  the  Court 
on  motion  for  a  new  trial.  So,  in  Lord  Gal  way  v.  Matthew  (10  East,  264),  the  principle 
was  distinctly  laid  down,  that  the  signature  of  a  bill  by  one  of  several  partners 
(presuming  his  authority)  bound  the  whole  firm.  Drake  v.  Elwyn  (1  Cain.  American 
Rep.  184),  is  precisely  in  point.  There  the  defendant  Elwjni  and  P.  &  S.  Wittaker 
were  sued  as  partners,  makers  of  a  note.  Elwyn  signed  the  note  "Elwyn  &  Co."  A 
partnership  was  proved,  but  not  that  the  defendants  traded  under  the  name  of  Elwyn 
&  Co.  The  Supreme  Court  held,  that  as  such  a  signature  imported  a  co-partnership, 
and  a  co-partnership  did  exist  at  the  time  between  Elwyn  and  the  other  defendants, 
it  was  to  be  presumed  that  such  was  the  name  of  the  firm,  and  it  was  suflicient  to 
cast  upon  the  defendants  the  burden  of  proving  what  was  the  name  of  the  firm,  if  a 
different  name  existed.  In  Story  on  Agency,  100,  n.,  the  general  principle  is  stated, 
that  " each  partner  is  held  out  to  the  public  as  the  general  agent  of  the  partnership ; 
and  consequently  his  acts  will  bind  it,  notwithstanding  he  may  have  violated  his 
private  instructions,  or  the  express  terms  of  the  secret  articles  of  partnership."  They 
also  cited  Siffkin  v.  JFaJker  (2  Camp.  308),  and  Dickinson  v.  Valpy  (10  B.  &  Cr.  128  : 
5  Man.  &  R   126). 
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Cresswell,  conti;\.  None  of  the  cases  cited  on  the  other  side  touches  the  principle 
upon  which  this  rule  was  obtained.  It  is  obvious  that  no  man  can  be  bound  by  the 
[288]  acceptance  or  indorsement  of  a  bill  of  exchange,  unless  it  were  written  by 
himself  or  some  other  authorized  by  him.  If  an  agent  accept  a  bill  for  his  principal, 
he  must  pursue  his  authority  correctly.  In  the  case  of  a  partnership,  which  is  only 
a  form  of  principal  and  agent,  each  partner  has  an  implied  authority  to  bind  the 
partnership  firm  by  his  signature  to  a  bill,  if  it  be  necessary  or  incident  to  the  dealings 
of  the  partnership  to  accept  bills.  But  there  is  no  implied  authority  to  any  partner 
so  to  bind  the  tirm  by  his  acceptance  of  a  bill,  except  in  the  true  style  of  the  partnership. 
Then  is  there  anything  in  the  cases  cited  to  shew  that  "  John  Blurton  "  and  "  John 
Blurton  &  Co."  here  mean  the  same  thing?  The  former  was  the  true  style  of  the 
partnership,  and  in  that  alone  had  Habershon  authority  to  sign,  so  as  to  bind  his 
partner.  Faith  v.  Richmond,  if  properly  examined,  will  be  found  to  be  an  authority  in 
favour  of  the  defendant.     [He  was  then  stopped  by  the  Court.] 

Ai.DERSON,  B.  The  Court  do  not  entertain  any  doubt  as  to  the  principle  of  law 
applicable  to  this  case.  One  partner  can  bind  his  co-partners  only  to  the  extent  of  the 
authority  which  is  given  to  the  partners  generally,  to  enable  them  to  carry  on  the 
partnership  business  together.  The  true  principle  is  that  which  has  been  stated  by 
Mr.  Cresswell,  that,  in  the  case  of  a  partnership,  the  authority  which  each  partner 
has  is  an  authority  given  by  law  to  do  such  things  as  are  necessary  for  cai-rying  on 
the  partnership.  If  bills  are  necessary,  then  they  have  a  power  to  accept  bills,  and 
so  to  bind  each  other.  If  there  is  an  express  contract  amongst  themselves  different 
from  that  which  the  law  implies,  that  express  contract  must  prevail.  What  authority 
is  there  in  a  case  like  the  present!  An  authority  to  bind  the  firm  in  the  name  of  the 
partnership,  and  in  that  only.  In  those  t;ases  where  the  question  has  been  left  to  the 
jury,  it  has  been  whether  substantially  there  [289]  was  any  difterence  between  the 
signature  and  the  name  of  the  partnership.  For  instance,  if  the  signature  were  Coal 
&  Co.,  and  the  true  designation  of  the  partnership  were  Cole  &  Co.,  it  would  no  doubt 
be  for  the  jury  to  say  whether  it  was  in  substance  the  same.  Upon  the  whole,  I  am 
of  opinion  that  Habershon  had  no  authority  to  bind  Blurton,  except  in  the  partnership 
name,  which,  upon  the  evidence,  appears  to  have  been  "  John  Blurton "  only ;  and 
therefore  the  verdict  on  the  first  and  second  issues  must  be  entered  for  the 
defendant. 

GuRNEY,  B.  I  quite  agree,  and  I  do  not  see  that  there  is  any  hardship  on  the 
plaintiff:  he  should  have  inquired  before  he  took  the  bill. 

ROLFE,  B.  The  question  would  probably  never  have  arisen,  if  the  difference 
between  the  two  names  had  not  happened  to  be  a  little  less  here  than  in  some  other 
cases.  I  think  it  would  not  be  right  to  enter  into  the  extent  of  the  difference  :  it  is 
better  to  adhere  to  the  rule,  that  the  partnership  name  shall  in  these  cases  be  used. 
The  law  seems  to  be  perfectly  reasonable  ;  it  implies  no  authority  to  bind  the  partner- 
ship in  any  other  name  than  that  held  out  to  the  world  as  the  name  of  the  firm. 
The  signature,  therefore,  of  "John  Blurton  &  Co."  did  not  operate  to  bind  the 
defendant  Blurton. 

Alderson,  B.,  added,  that  in  coming  to  this  conclusion,  the  Court  did  not  mean 
at  all  to  cast  any  doubt  on  the  authority  of  the  American  case  cited  from  Caines's 
Reports. 

Rule  absolute. 

End  of  Michaelmas  Term. 


[290]    Reports  of  Cases  Argued  and  Determined  in  the  Courts  of 
Exchequer,  and  Exchequer  Chamber,  Hilary  Term,  5  Victorlis. 

CoozE  V.  Neumegen.  Exch.  of  Pleas.  Jan.  12,  1842.— Where  the  date  of  the  writ 
of  summons,  and  the  recital  of  the  writ  itself,  were  omitted  in  the  issue,  but  the 
writ  of  trial  was  correct  in  these  particulars,  and  the  defendant,  at  the  trial, 
protested  against  the  irregularity,  and  refused  to  take  any  part  in  the  proceed- 
ings;  a  rule  afterwards  obtained  to  set  aside  the  issue  and  all  subsequent 
proceedings  was  discharged  with  costs,  on  the  ground  that  the  defendant  ought 
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to  have  returned   the  issue  when  delivered,  or  applied  before  the  trial  to  set 
it  aside. 

[S.  C.  1  Dowl.  (N.  S.)  429;  11  L.  J.  Ex.  97.] 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  issue,  writ  of  trial, 
verdict,  and  all  subsequent  proceedings,  should  not  be  set  aside  for  irregularity,  with 
costs.  It  appeared  that  the  issue  was  delivered  on  the  5th  of  November  last,  and 
commenced  as  follows  : — "  London,  to  wit :  W.  J.  Cooze,  the  plaintiff  in  this  suit,  by 
F.  T.  S.  his  attorney,  complains  of  L.  Neumegen,  the  defendant  in  this  suit,  who  has 
been  summoned  to  answer  the  plaintiff  in  an  action  of  debt ;  for  that  whereas  the 
defendant  heretofore,"  &c.  No  part  of  the  issue  made  any  mention  of  the  date  of 
the  writ  of  summons,  nor  was  there  any  recital  that  the  defendant  had  been  summoned 
"by  virtue  of  a  writ  of  summons,"  as  required  by  the  forms  given  in  the  rules  of 
Hilary  Term,  4  Will,  i,  Nos.  1  and  4.  [291]  The  cause  came  on  for  trial  before  the 
Secondary  of  London,  on  the  16th  of  November,  when  the  defendant's  attorney 
attended,  but  protested  against  the  proceedings  on  the  ground  of  this  irregularity, 
and  took  no  part  in  the  trial.  The  writ  of  trial  was  perfectly  correct  in  the  recital 
and  date  of  the  writ  of  summons.  A  verdict  having  been  found  for  the  plaintiff,  the 
present  rule  was  obtained  on  the  I7th  of  November  ;  against  which 

Lush  shewed  cause.  The  defendant  ought,  on  discovering  the  error  in  the  issue, 
to  have  returned  it  within  foui'  days  ;  and  it  was  too  late  to  make  the  objection,  after 
the  cause  was  tried.     He  was  then  stopped  by  the  Court,  who  called  upon 

Petersdorff  to  support  the  rule.  The  objection  is,  that  the  writ  of  trial  varies 
from  the  issue,  and  that  it  intioduces  matters  which  are  not  to  be  found  in  the  issue. 
The  case  of  Li/cett  v.  Tenant  (4  Bing.  N.  C.  168;  5  Scott,  479)  is  precisely  in  point. 
There  the  date  of  the  writ  of  summons,  not  being  inserted  in  the  issue  delivered  to 
the  defendant,  was  inserted  by  the  plaintiff  in  the  writ  of  trial,  and  this  was  held  to 
be  an  irregularity  for  which  the  writ  of  trial  might  be  set  aside,  notwithstanding 
the  defendant  had  appeared  under  protest  at  the  trial.  In  JFoHhington  v.  JVigley 
(3  Scott,  555  ;  5  Dowl.  P.  C.  209),  the  omission  to  transcribe  into  the  issue  delivered 
the  dates  of  the  pleadings,  was  held  to  constitute  a  variance,  of  which  the  defendant 
was  entitled  to  avail  himself  after  trial  and  the  roll  being  made  up,  although  the  dates 
appeared  on  the  roll.  There  Tindal,  C.  J.,  says — "The  omission  to  state  the  true 
date  would  clearly  be  such  an  irregularity,  that,  if  it  occurred  in  the  record  itself,  it 
might  be  complained  of  at  any  time.  .  .  .  The  objection  is  one  certainly  of  a  very 
captious  nature ;  but  still  one  that  the  party  had  an  undoubted  right  to  insist  upon." 

[292]  Lord  Abinger,  C.  B.  I  think  this  rule  ought  to  be  discharged.  If  the 
writ  of  trial  had  strictly  followed  the  issue,  the  defendant  would  no  doubt  have 
applied  to  set  it  aside,  on  the  ground  it  was  not  in  accordance  with  the  form  pre- 
scribed by  the  rule  of  Court.  The  defendant  must  have  known  of  the  defect  in  the 
issue  when  it  was  delivered,  and  he  ought  then  to  have  applied  to  set  it  aside  ;  but 
instead  of  objecting  to  it,  he  allows  the  plaintiff  to  go  on,  and  makes  the  pi'oceedings 
a  vehicle  for  incurring  costs,  which  may  have  to  be  paid  by  his  own  client. 

Alderson,  B.  I  think  the  decision  of  this  Court  in  Farwig  v.  C'ockcrfon  (3  M.  &  W. 
169)  was  right.  If  a  defendant  wishes  to  take  advantage  of  an  irregularity  in  the 
proceedings,  he  should  not  appear  at  all  at  the  trial,  but  should  allow  the  plaintiff  to 
go  on  at  his  peril.  Here  a  considerable  time  elapsed  between  the  delivery  of  the 
issue  and  the  trial,  and  no  application  was  made  to  set  the  former  aside.  This  case 
must  be  governed  by  the  rule,  which  prescribes  that  no  advantage  shall  be  taken  of 
an  irregularity  after  the  party  has  taken  a  fresh  step. 

GuRNEY,  B.,  concurred. 

The  Court  were  disposed  to  discharge  the  rule  without  costs,  on  the  ground  that 
the  plaintiff'  had  acted  on  the  authority  of  a  decided  case  ;  but  Lush  having  referred 
the  Court  to  the  more  recent  decision  in  Currey  v.  Bowker  (9  Dowl.  P.  C.  523),  they 
said  the  rule  must  be  discharged  with  costs. 

Rule  discharged,  with  costs. 
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[293]  Dunn  v.  Warlteks.  Exch.  of  Tleas.  Jan.  12,  184-2.— In  a  rule  nisi  for 
for  settiii"  aside  an  award,  an  objection  "  that  the  arbitrator  has  not  awarded  on 
a  matter  in  ditt'erenee  submitted  to  him  "  is  sufficiently  specific. — A  declaration 
on  an  agreement  to  supply  timber  and  slates  to  the  plaintiH  for  the  building  of 
a  house,  alleged  as  a  breach  the  non-supply  of  timber  only.  The  defendant 
pleaded— 1st,  non  assumpsit ;  2nd,  that  he  did  supply  timber  ;  3rd,  part  payment. 
The  cau.se  and  all  matters  in  difference  were  referred,  and  the  arbitrator,  by  his 
award,  after  reciting  that  he  had  heard  the  evidence  produced  "touching  the 
matters  in  diflerence,"  stated  that  he  made  his  award  "  of  and  concerning  the 
premises,"  and  then  proceeded  to  find  specially  on  each  of  the  issues  in  the 
action  : — Held,  that  the  award  was  sufficient,  although  it  appeared  that  there  was 
a  matter  in  dili'erence  sulnnitted  to  the  arbitrator  as  to  the  non-supply  of  slates. 

[S.  C.  1  Dowl.  (N.  S.)  626;  II  L.  J.  Ex.  188.     Followed,  Creswick  v.  Harrison,  1850, 
10  C.  B.  441  ;  affirmed,  13  C.  B.  399.] 

Assumpsit.  The  declaration  stated  an  agreement  by  the  plaintiflF  to  build  a  house 
for  the  defendant,  and  that  the  defendant  should  supply  him  with  timber,  slates,  and 
all  other  materials  for  the  completion  of  the  house ;  and  alleged  as  a  breach  the 
non-supply  of  timber  only. 

The  defendant  pleaded,  first,  non  assumpsit ;  secondly,  that  he  did  supply  the 
plaintiff"  with  timber;  thirdly,  payment  of  part  of  the  sum  claimed,  on  which  issues 
were  joined.  At  the  trial  the  cause  was  referred  to  an  arbitrator,  with  power  "to 
settle  the  cause  and  all  matters  in  difference  between  the  parties,"  and  to  determine 
what  should  be  done  by  the  parties  respecting  the  matters  in  dispute.  The  arbiti-ator 
made  his  award  in  these  terms  : — "  I,  the  said  arbitrator,  having  heard  and  weighed 
the  evidence  produced  by  both  parties  touching  the  matters  in  difference,  do  make 
and  publish  this  my  award  in  writing  of  and  concerning  the  premises,  in  manner 
following  ;  that  is  to  say,  I  award  and  adjudge  that  a  verdict  shall  be  entered  for 
the  plaintiff'  upon  so  much  of  the  first  issue  joined  between  the  parties  in  the  said 
cause,  as  relates  to  the  agreement  alleged  in  the  first  count  of  the  declaration,  and  for 
the  defendant  upon  the  lesidue  of  that  issue  ;  and  that  a  verdict  shall  be  entered  for 
the  defendant  upon  the  second  issue,  namely,  that  he  did  supply  the  necessary  timber 
according  to  the  terms  of  the  said  agreement;  and  for  the  plaintiff  upon  the  third 
issue." 

A  rule  nisi  had  been  obtained  for  setting  aside  the  award,  on  two  grounds ;  first, 
that  the  arbitrator  "  had  not  awarded  on  a  matter  in  difference  submitted  to  him  ; " 
secondly,  that  the  award  was  not  final.  It  was  stated  in  the  affidavits  in  support  of 
the  rule,  that  evidence  was  given  [294]  before  the  arbitrator  of  the  plaintiff"s  having 
been  prevented  from  completing  his  contract  by  the  neglect  of  the  defendant  to  supply 
him  with  sufficient  slates.  An  affidavit  was  thereupon  made  by  the  arbitrator,  in 
which  he  stated  that  he  had  taken  into  his  consideration  the  alleged  breach  of  agree- 
ment as  to  the  slates. 

W.  J.  Alexander  shewed  cause  against  the  rule.  In  the  first  place,  the  rule  nisi 
does  not  disclose,  with  certainty  sufficient  to  satisfy  the  rule  of  Court  on  this  subject, 
the  matter  in  difference  which  it  is  alleged  has  been  not  adjudicated  on  by  the  arbitrator. 
Statements  of  objections  in  the  rule  nisi  ought  to  be  more  specific  than  this  :  Boodle  v. 
Davies  (3  Ad.  &  Ell.  208 ;  4  Nev.  &  M.  788).  In  that  case,  and  also  in  (/ray  v.  Leaf 
(8  Dowl.  P.  C.  654),  it  was  held  not  to  be  sufficient  to  state  in  the  rule,  "that  the 
arbitrator  had  exceeded  his  authority."  This  is  a  general  statement  of  a  similar  kind. 
[Alderson,  B.  The  object  of  the  rule  is,  that  the  parties  may  not  wander  about  in 
search  of  the  defect  relied  upon  by  their  opponents.  In  Boodle  v.  Davies,  the  statement 
was  very  vague  indeed,  because  there  is  a  multitude  of  ways  in  which  an  arbitrator 
may  exceed  his  authority :  but  here  the  affidavits  direct  the  attention  immediately 
to  that  matter  in  diff"erence  which  it  is  alleged  by  the  rule  has  not  been  awarded  upon."] 

Secondly,  the  award  i.s  sufficient.  The  objection  to  it  is  that  the  arbitrator  has 
not  adjudicated  in  specific  terms  with  respect  to  the  complaint  as  to  the  slates.  They 
are  not  included  in  the  breach  laid  in  the  declaration,  but  they  were  in  fact,  as  the 
arbitrator  himself  states,  taken  into  consideration  by  him.  And'tbe  award  recites  that 
the  arbitrator  had  heard  and  weighed  the  evidence  "  touching  the  matters  in  diflfer- 
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ence,"  and  professes  to  be  made  "of  and  concerning  the  premises."  Gray  v.  Gwen- 
[295]-«a/'  (1  B.  &  Aid.  lOti)  is  in  point.  There  a  verdict  was  found  for  the  plaintifF 
in  an  action  of  tort,  subject  to  reference  of  all  matters  in  difference.  The  defendant 
claimed  before  the  arbitrator  a  sum  of  money  due  to  him  on  the  balance  of  an  account, 
which  was  admitted  by  the  plaintitf  to  be  due.  The  award,  after  stating  that  it  was 
made  of  and  concerning  the  premises,  merely  directed  a  verdict  to  be  entered  for  the 
plaintifF  with  damages.  It  was  objected  that  this  was  an  adjudication  only  on  the 
subject-matter  of  the  action,  but  the  Court  held  the  award  .sufficient.  Flalt  v.  Hall 
(2  M.  &  W.  391),  Brmvn  and  Croydon  Canal  Company  (9  Ad.  &  Ell.  522  ;  1  P.  D.  .391), 
and  Alknhy  v.  Prmidlock  (4  Ad.  &  Ell.  326),  are  also  authorities  in  support  of  this 
award.  The  Court  will  not  encourage  technical  objections  of  this  kind  to  awards,  the 
object  of  which  is  to  put  an  end  to  litigation. 

Erie  and  Gray,  contr.^.  This  award  is  no  determination  of  all  the  matters  in 
flifference  between  the  parties ;  it  contains  nothing  but  a  finding  on  the  three  issues 
raised  on  the  record  in  the  action.  A  specific  award  on  certain  matters  therein 
mentioned  cannot  be  taken  to  extend  also  to  other  matters  not  mentioned  :  Doe  d. 
Madkins  V.  Horner  (8  Ad.  &  Ell.  23-5  ;  3  N.  P.  344),  Gyde  v.  Boucher  (5  Dowl.  P.  C.  127). 
Suppose  there  were  a  reference  of  a  claim  on  a  bill  of  exchange,  a  trespass,  and  a 
demand  for  the  price  of  goods,  and  the  arbitrator  decided  on  the  first  only ;  could  it 
by  any  possibility  be  intended  that  he  had  determined  the  other  matters  also?  And 
the  Court  will  not  listen  to  the  statement  of  the  arbitrator  himself,  after  he  has 
made  his  award,  for  that  would  be  to  allow  him  to  supply  a  fact  necessary  to  give  it 
validity,  after  his  authority  has  expired.  The  rule  is  clear,  that  if,  on  a  reference  of 
several  matters  of  difference,  the  arbitrator  omit  to  decide  one  of  them,  that  vitiates 
the  whole  [296]  award  :  Eandallv.  Randall  (7  East,  81),  Mitchell  v.  Staveley  (16  East,  58), 
Birks  V.  Trippet  (1  Sauud.  28  c). 

Lord  Abinger,  C.  B.  If  this  matter  had  been  res  Integra,  I  should  certainly 
have  been  disposed  to  think  that  this  award  was  void  ;  but  we  are  bound  by  the 
authorities  which  have  been  referred  to,  and  cannot  set  it  aside.  Our  judgment, 
however,  will  not  be  final,  since  the  matter  may  be  reviewed  in  an  action  brought  on 
the  alleged  breach  of  contract  respecting  the  slates.  But  for  those  authorities,  I 
should  cei'tainly  have  thought,  that  as  the  award  must  be  in  writing,  its  silence  as 
to  any  matter  in  difference  brought  before  the  arbitrator  prevented  it  from  being  a 
sufficient  exercise  of  the  authority  vested  in  him  by  the  submission.  There  would  be 
much  weight  in  the  argument,  that  the  words  "  of  and  concerning  the  premises " 
shewed  that  the  matter  in  question  had  been  disposed  of,  if  that  matter  had  been 
previously  mentioned  in  specific  terms  ;  but  that  has  not  been  done.  The  authorities, 
however,  especially  the  case  of  Gray  v.  Gwennap,  are  too  strong  to  be  got  over,  and 
therefore  the  rule  for  setting  aside  the  award  must  be  discharged. 

Alderson,  B.  I  think  this  case  must  be  governed  by  the  decision  in  the  case 
of  Gi'ay  V.  Gwennap.  There  can  be  no  doubt  that  an  arbitrator  is  bound  to  decide 
upon  all  the  matters  in  difference  ;  but  the  question  is,  whether  he  is  bound  to  decide 
them  in  express  terms.  In  Uayllar  v.  Ellis  (6  Bing.  225  ;  3  M.  (fe  P.  553),  where  there 
were  counter-claims,  an  award  that  the  plaintiff  had  no  cause  of  action  was  held  to  be 
sufficiently  certain. 

GuRNEY,  B.,  concurred. 

Eule  discharged. 


[297]  Gabriel  and  Another  v.  Evill.  Exch.  of  Pleas.  Jan.  13,  1842.— In 
May,  1849,  A.,  a  creditor  of  the  firm  of  B.  &  S.,  proposed  to  become  a  parter  with 
them,  the  terms  of  the  intended  partnership  being,  that  A.  should  bring  in 
£1000  in  money  and  £1000  in  goods,  and  should  be  entitled  to  one  third  of  the 
profits,  and  be  a  dormant  pai'tner ;  the  name  of  the  firm  was  to  be  changed  to 
B.  S.  &  Co.,  and  the  partnership  was  to  date  from  the  1st  April,  1839,  but  A. 
reserved  to  himself  the  option  of  determining,  at  any  period  within  twelve 
months  from  that  day,  whether  he  would  become  a  partner.  The  name  of  the 
firm  was  altered  accordingly,  and  a  new  banking  account  was  opened  in  the  name 
of  B.  S.  &  Co.  ;  and  A.  advanced  the  £2000  to  the  firm  ;  Init  within  the  twelve 
month.s  he  declared  his  determination  not  to  enter  into  the  partnership : — Held, 
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that  A.  was  not  liable  for  goods  supplied  to  the  firm  after  May,  1839,  for  that  he 
never  became  a  complete  partner. 

[S.  C.  11  L.J.  Ex.  371.] 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea,  non 
iissnmpsit.  At  the  trial  before  Loid  Abinger,  G.  B.,  at  the  London  sittings  after 
Michaelmas  Term,  it  appeared  that  the  defendant  was  sought  to  be  charged  as  a 
partner  with  B.  &  S.  Vanderplank,  to  whom  the  goods  in  question  had  been  actually 
delivered,  and  who  carried  on  business  in  partnership  as  woollen-drapers,  in  the  city. 
The  defendant,  a  clothier,  who  had  supplied  them  with  goods,  and  to  whom  they 
were  considerably  indebted,  in  May  1839,  proposed  to  become  a  partner  with  them  ; 
and  the  terms  of  the  intended  partnership  were  settled  in  a  written  memorandum, 
which,  however,  was  never  signed  by  either  of  the  parties.  The  defendant  was  to 
bring  in  £1000  in  money  and  £1000  in  cloths,  and  to  be  entitled  to  one-third  of  the 
profits,  and  was  to  be  a  dormant  partnei',  without  any  power  of  interference  as  to  the 
management  of  the  concern  ;  the  name  of  the  firm  was  to  be  changed  to  that  of 
E.  &  S.  Vanderplank  &  Co.,  and  the  partnership  was  to  date  from  the  1st  April, 
1839  ;  but  under  the  circumstances,  the  defendant  reserved  to  himself  the  option  of 
determining,  at  any  period  within  twelve  months  after  that  day,  whether  he  would 
become  a  partner.  The  name  of  the  firm  was  altered  accordingly,  and  a  new  banking 
account  was  opened  in  the  name  of  B.  &  S.  Vanderplank  &  Co.  ;  and  evidence  was 
given  from  which  it  might  be  inferred,  that  the  defendant  had  made  the  advance  of 
£1000  in  money  and  £1000  in  goods  to  the  firm  ;  but,  within  the  twelve  months, 
the  defendant  declared  his  determination  not  to  enter  into  the  partnership.  The  firm 
of  B.  &  S  Vanderplank  &  Co.  was  dissolved  in  August,  1840,  and  no  account  of 
profits  was  rendered  to  the  defendant,  nor  did  he  ever  claim  any  profits.  The  [298] 
I.ord  Chief  Baron  was  of  opinion,  upon  this  evidence,  that  the  defendant  was  not 
liable,  and  accordingly  directed  a  nonsuit. 

Erie  now  moved  for  a  new  trial,  and  contended  that,  as  against  third  persons,  the 
circumstances  proved  at  the  tiial  constituted  the  liability  of  a  partner.  The  option 
was  ill  the  defendant,  and  the  facts  shewed  that  it  was  exercised  ;  at  all  events,  there 
was  evidence  to  go  to  the  jury  that  it  was.  Whenever  a  concern  is  carried  on  with 
the  joint  assent  of  several  persons,  and  any  one  of  them  has  a  right  to  file  a  bill  for 
an  account  of  the  profits,  that  is  a  partnership  ab  initio.  [Lord  Abinger,  C.  B.  The 
whole  agreement  here  is,  that  if  the  defendant  shall  agree  to  become  a  partner  with 
the  others  from  a  given  day,  they  shall  divide  the  profits  from  that  day.]  It  is 
against  the  policy  of  the  law  that  a  party  shall  be  allowed  to  reserve  a  right  to  divide 
the  profits  of  a  concern,  with  such  an  option  in  the  mean  time.  Is  he,  after  watching 
the  progress  of  business  for  years,  to  have  a  right  to  take  away  a  share  of  the  profits 
ab  initio,  if  it  be  a  profitable  business,  or  to  take  the  funds  as  a  creditor  if  it  be  not? 
[Rolfe,  B.  It  is  a  fallacy  to  say  the  defendant  becomes  a  partner  from  the  beginning 
of  the  twelve  months;  he  becomes  a  partner  from  the  time  when  he  declares  "himself 
such,  with  a  right  retrospectively  to  an  account  of  the  profits.  Alderson,  B.  And 
here  he  declares  within  the  time  limited  that  he  will  not  be  a  partner.]  If  he  retains 
the  option,  the  law  casts  on  him  the  liability  of  a  partner.  He  had  always  the  power 
of  giving  himself  the  right  to  an  account  of  the  profits  :  but  that  is  an  option  which 
the  law  will  not  allow  to  subsist.  He  cited  Hotvell  v.  Brodie  (6  Bing.  N.  C.  44  ; 
8  Scott,  372).  ^  >=         . 

Lord  Abinger,  C.  B.  The  defendant  clearly  was  not  a  partner  until  he  had 
exercised  the  option  given  him  of  [299]  declaring  himself  such.  He  never  had  a  right 
to  an  account  of  the  profits  of  the  concern. 

Alderson,  B.,  and  Eolfe,  B.,  concurred. 

Rule  refused. 


LovELL  V.  Elizabeth  Walker,  sued  as  Elizabeth  Winstanley.  Exch.  of  Pleas. 
Jan.  13,  1842.— A  plea  in  abatement  to  an  action  of  debt,  of  the  defendant's 
coverture,  is  a  dilatory  plea  requiring  an  affidavit  of  verification  under  the  stat. 
4  Anne,  c.  16,  s.  11  :  and  if  there  be  no  such  affidavit,  the  plaintifi'  is  entitled  to 
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sign  judgment  as  for  want  of  a  plea,  although  part  of  the  cause  of  action  accrued 
after  the  coverture. 

[S.  C.  1  Dowl.  (N.  S.)  952  :  11  L.  J.  Ex.  370.] 

Debt  by  the  payee  against  the  acceptor  of  a  bill  of  exchange,  with  counts  for  goods 
sold  and  delivered,  work  and  labour  and  materials,  and  upon  an  account  stated.  To 
the  first  two  counts  the  defendant  pleaded  her  covertui'e  in  abatement,  and  to  the 
residue  of  the  declaration,  that  she  was  never  indebted.  The  former  plea  not  being 
accompanied  by  any  affidavit  of  verification,  the  plaintiff'  signed  judgment  as  for  want 
of  a  plea. 

Ogle  now  moved  for  a  rule  to  shew  cause  why  that  judgment  should  not  he  set 
aside  for  irregularity,  upon  affidavits  which  stated,  that  the  action  was  brought 
(independently  of  the  bill  of  exchange)  to  recover  the  amount  of  a  dress-maker's  bill ; 
that  the  defendant  had  intermarried  after  the  acceptance  of  the  bill  of  exchange,  but 
that  a  considerable  portion  of  the  other  claim  had  accrued  since  her  marriage.  The 
first  question  is,  whether  the  plea  of  coverture  is  to  be  considered  a  dilatory  plea 
within  the  stat.  of  4  Anne,  c.  16,  s.  11,  and  therefore  requiring  an  affidavit  of  verifica- 
tion. It  has  been  decided  that  it  is  not  a  plea  falling  within  the  provisions  of  the 
Stat.  3  &  4  Will.  4,  c.  42,  s.  8  :  Jones  v.  Smith  (3  M.  &^V.  526).  Neither  is  it,  as  to 
the  causes  of  action  which  accrued  before  the  marriage,  a  dilatory  plea  within  the 
statute  of  Anne.  As  to  them,  the  defendant's  defence  is,  that  she  is  entirely 
discharged  by  her  marriage,  all  her  property  having  passed  to  her  hus-[300]-band, 
and  he  being  the  only  party  against  whom  execution  can  issue.  [Lord  Abinger,  C.  B. 
I  have  always  understood  that  a  dilatory  plea  is  one  that  does  not  deny  the  plaintiff's 
right  of  action,  but  says  that  it  is  not  brought  in  the  proper  form  against  the  proper 
party.  Alderson,  B.  This  plea  only  means — I  am  not  liable  for  this  debt  during  my 
husband's  lifetime.]  The  defendant  says,  that  by  the  marriage  all  her  liability  is 
transferred  to  her  husband.  It  is  like  a  plea  of  the  defendant's  bankruptcy. 
[Alderson,  B.     That  shews  that  the  defendant  never  can  be  liable.] 

Secondly,  the  plea  of  coverture,  at  all  events,  covered  all  that  part  of  the  clause 
which  accrued  after  the  marriage,  and  as  to  that  it  was  not  necessary,  befoi'e  the  new 
rules,  to  verify  it  by  affidavit.  [Alderson,  B.  When  the  plaintiff  comes  to  assess  his 
damages  on  the  writ  of  inquiry,  he  will  only  take  out  execution  for  the  amount  of 
the  goods  supplied  before  the  coverture.  If  he  takes  out  execution  for  the  whole,  the 
defendant  may  apply  to  set  it  aside  as  to  the  residue.]  He  has  taken  his  judgment 
for  the  whole,  and  therefore  for  too  much.  [Lord  Abinger,  C.  B.  How  could  the 
plaintiff'  split  the  plea?  The  defendant  pleads  her  coverture  as  to  all  to  which  it  can 
apply,  and  the  plea  of  never  indebted  as  to  the  rest.] 

Per  Curiam.     Rule  refused. 

Carpenter  and  Another  v.  Smith.  Exch.  of  Pleas.  Jan.  14,  1842.— The  "public 
use  and  exercise "  of  an  invention,  which  prevents  it  from  being  considered  a 
novelty,  is  a  use  in  public,  so  as  to  come  to  the  knowledge  of  others  than  the 
inventor,  as  contradistinguished  from  the  use  of  it  by  himself  in  private ;  and 
does  not  mean  a  use  by  the  public  generally.  Therefore,  where  an  improved 
lock,  for  which  the  plaintiff'  had  a  patent,  had  previously  been  used  by  an  indi- 
vidual on  a  gate  adjoining  a  public  road,  for  several  years ;  and  several  dozens  of 
a  similar  lock  had  been  made  at  Birmingham  from  a  pattern  received  from 
America,  and  sent  abroad  ;  it  was  held  that  this  constituted  such  a  public  use 
and  exercise  of  the  invention  as  to  avoid  the  patent. 

[S.  C.  11  L.  J.  Ex.  213.     Referred  to,  I'angye  v.  Stotf,  1866,  14  W.  R.  386; 
Betk  v.  Neihon,  1868,  L.  R.  3  Ch.  Ap.  436.] 

Case  for  the  infringement  of  a  patent  for  certain  improvements  "  in  locks  and 
other  securities  applicable  to  doors  and  other  purposes."  Pleas,  first,  not  guilty; 
secondly,  that  the  plaintiffs  were  not  the  true  and  first  in-[301]-ventors  of  the  said 
improvements  ;  thirdly,  that  the  said  improvements  were  not  a  new  invention  as  to 
the  public  use  and  exercise  thereof;  on  which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Mi'idlesex  sittings  after  Michaelmas 
Term,  the  main  question  between  the  parties  was,  whether  the  plaintiffs'  invention, 
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the  principle  of  which  was  a  combination  of  the  bolt  and  latch  of  the  lock  within  one 
hasp,  was  or  was  not  a  novelty.  A  witness  called  bj'  the  defendant  proved,  that  in 
the  year  1816  he  received  from  a  house  in  the  United  States  a  pattern  of  a  lock  similar 
in  principle  to  the  plaintiffs',  and  that  he  procured  several  dozens  to  be  made  at 
Birmingham  according  to  the  pattern,  and  sent  them  to  America.  The  defendant  also 
produced  a  lock  .similar  to  that  of  the  plaintiffs,  which  he  proved  to  have  been  used 
for  sixteen  years  on  a  gate  adjoining  a  public  road,  belonging  to  a  clergyman  of  the 
name  of  Davies,  residing  near  Birmingham.  For  the  plaintiff's  it  was  contended,  that 
inasmuch  as  there  was  no  proof  that  the  locks  in  question  had  been  brought  into  public 
general  use  in  this  countiy,  the  plaintiffs'  might  nevertheless  be  considered  a  new 
invention.  The  Lord  Chief  Baron,  in  summing  up,  stated  that  an  invention  could  not 
be  considered  new,  which  had  been  in  public  use  before  ;  that  the  word  public  was  not 
equivalent  to  general,  but  was  distinguished  from  secret  use  :  and  he  expressed  his 
opinion  that  the  circumstance  of  a  lock,  similar  in  principle  to  the  plaintiffs',  being  on 
Mr.  Davies's  gate  for  so  long  a  period,  and  the  manufacture  of  several  dozens  by  an 
English  artist  for  money,  without  secrecy,  amounted  to  a  public  use  of  those  locks. 
The  jury  having  found  a  verdict  for  the  defendant, 

Kelly  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  rule  of  law 
on  this  subject  is  not  so  narrow  as  it  was  stated  to  be  by  the  learned  Judge.  The 
mere  manufacture  or  use  of  an  invention  by  an  individual  who  [302]  may  himself  have 
discovered  it,  even  in  such  a  manner  that  a  particular  portion  of  the  public  in  his 
particular  locality  may  have  access  to  it,  but  without  its  being  sold  or  brought  into 
the  market,  does  not  constitute  such  a  "public  use  or  exercise  "  of  that  invention  as 
to  prevent  another  person,  who  does  not  copy  it,  from  afterwards  obtaining  a  patent 
for  the  same  principle :  Morgan  v.  Seaivard  (2  M.  &  W.  544).  [Alderson,  B.  How 
then  do  you  get  over  the  case  of  the  invention  for  which  a  patent  was  avoided,  because 
it  had  been  previously  published  in  a  book  1  (Dr.  Brewster's  Kaleidoscope) — the  principle 
being,  that  it  could  be  appropriated  by  any  body,  because  it  had  already  been  given 
to  every  body.]  All  that  is  required  by  the  statute  21  Jac.  1,  c.  3,  s.  6,  is,  that  the 
grant  shall  be  made  "  to  the  first  and  true  inventors  of  such  manufactures,  which 
others  at  the  time  of  the  making  of  the  grant  did  not  use.  The  statute  intended  to 
prevent  loss  to  the  inventor  of  a  useful  instrument,  who  brings  it  into  public  use  and 
exercise,  by  reason  of  the  making  of  a  former  similar  invention  not  brought  into 
practice,  or  the  use  whereof  may  be  said  to  have  ceased.  [Lord  Abinger,  C.  B.  By 
how  many  of  the  public  would  you  allow  it  to  be  known,  and  what  are  the  public  1 
How  vague  a  rule  you  would  establish  for  each  case  !  Would  you  say  that  the  use 
by  a  particular  club  would  be  a  use  by  the  public'?  or  suppose  the  inventor  of  a  machine 
gives  away  a  hundred  among  his  friends,  and  they  use  if?]  In  Lends  v.  Marling 
(10  B.  &  Cr.  22),  a  model  and  a  specification  of  a  machine  similar  to  that  for  which 
the  patent  was  granted,  had  been  brought  over  from  America  and  shewn  to  several 
persons  :  but  it  was  held,  that  as  no  machine  had  been  manufactured  and  brought  into 
use,  and  as  the  patentee  had  not  seen  that  model  or  specification,  he  might  still  be 
considered  the  inventor.  So,  in  Jones  v.  Pearce  (Godson  on  Patents,  46),  where  it  was 
proved  for  the  defendant  that  a  Mr.  Strutt  had  [303]  constructed  wheels  similar  in 
principle  to  that  of  the  plaintiffs,  Patteson,  J.,  in  summing  up  to  the  jury,  said,  that 
if  it  appeared  that  the  wheel  "  was  used  openly  in  public,  so  that  every  body  might 
see  it,  and  the  plaintiffs  had  continued  to  use  the  same  thing  up  to  the  time  of  taking 
out  the  patent,  undoubtedly  that  would  be  a  ground  to  say  the  plaintiff's  invention 
was  not  new."  [Alderson,  B.  That  is  the  very  same  principle  of  law  as  was  laid 
down  by  my  Loitl  in  the  present  case  :  the  only  restriction  I  should  put  upon  it  would 
be,  that  it  need  not  appear  that  the  machine  was  used  up  to  the  time  of  taking  out  the 
patent]  People  would  not  become  acquainted  with  the  principle  of  this  invention  by 
passing  along  the  road  past  the  gate  by  thousands  ;  and  yet  thereby  a  person  bona  fide 
discovenng  it  for  himself,  and  bringing  it  into  public  use  in  another  pait  of  England, 
IS  to  be  precluded  from  taking  out  a  patent.  Such  a  constuction  of  the  law  is  surely 
too  large. 

Alderson,  B.  I  think  there  ought  to  no  rule  in  this  ca.se.  I  have  not  the  least 
doubt  that  that  is  the  right  construction  of  the  law  which  my  Lord  has  put  upon  it. 
I'  Public  use  "  means  a  use  in  public,  so  as  to  come  to  the  knowledge  of  others  than  the 
niventor,  as  contradistniguished  from  the  use  of  it  by  himself  in  his  chamber.  How, 
then,  can  it  be  contended  that  the  lock  which  has  been  used  in  public  by  Mr.  Davies 
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for  so  many  years,  is  a  new  invention?  If  the  plaintiffs'  doctrine  is  correct,  it  would 
follow  that  if  Mr.  Davies  were  to  change  his  lock  to  another  gate,  he  would  be  liable 
to  an  action  for  an  infringement  of  the  plaintiffs'  patent.  The  case  of  Lewis  v.  Marling 
went  to  the  very  extreme  point  of  the  law. 

GURNBY,  B.,  concurred. 

Lord  Abinger,  C.  B.  I  agree  in  thinking  that  there  [304]  is  no  ground  for 
disturbing  the  verdict.  I  was  counsel  in  the  cases  of  Lewis  v.  Marlinij  and  Jones  v. 
Pearce,  and  I  recollect  that  those  cases  proceeded  on  the  ground  of  the  former  machines 
being  in  tiiith  mere  experiments,  which  altogether  failed.  The  "public  use  and 
exercise  "  of  an  invention  means  a  use  and  exercise  in  public,  not  by  the  public.  There 
are  some  expressions  in  former  cases  which  were  referred  to  on  the  trial,  which  rather 
leant  towards  Mr.  Kelly's  argument,  and  I  therefore  thought  it  fit  to  lay  down  the 
rule  of  law  in  the  broad  terms  I  did.  I  have  always  entertained  the  same  opinion 
on  the  subject. 

Kule  refused. 

Smith  v.  Martin.  Exch.  of  Pleas.  Jan.  14,  1842. — Where  a  material  fact  alleged 
in  pleading  is  not  traversed  by  the  subsequent  pleading,  it  is  not  therefore 
admitted  as  a  fact,  so  as  to  dispense  with  proof  of  it  before  the  jury. — To  a 
declaration  in  assumpsit  by  indorsee  against  maker  of  a  promis.sory  note,  the 
defendant  pleaded,  that  the  note  was  indorsed  and  delivered  to  the  plaintiff  by 
his  indorser,  in  violation  of  good  faith,  and  in  fraud  and  contempt  of  an  order  for 
referring  the  claim  of  that  indorser  to  arbitration  i  and  that  the  plaintiff  took  the 
note  with  full  knowledge  of  the  premises.  The  plaintiff  replied  that  he  had  not, 
when  he  took  the  note,  any  knowledge  of  the  premises  in  the  plea  mentioned. 
Issue  thereon  : — Held,  that  upon  these  pleadings  the  defendant  was  bound  to 
begin  at  the  trial,  and  to  prove  the  plaintiff's  knowledge  of  the  fraud ;  and  that 
the  plaintifi'  was  not  bound  in  the  first  instance  to  prove  consideration  given  for 
the  indorsement  to  him. 

[S.  C.  1  Dowl.  (N.  S.)  418;  11  L.  J.  Ex.  129;  Car.  &  M.  58.  Discussed,  i?oJms 
v.  Maidstone,  1843,  4  Q.  B.  811  ;  D.  &  M.  30.  Referred  to,  AumirtolaU  Bose  v. 
Eajaneekant  Mitter,  1875,  L.  R.  2  Ind.  App.  125.] 

Assumpsit  by  indorsee  against  maker  of  a  promissory  note,  indorsed  and  delivered 
by  the  defendant  to  F.  &  Co.,  who  indorsed  it  to  G.  V.  &  Co.,  who  indorsed  it  to  the 
plaintiff. 

Plea,  that  the  said  several  indorsements  in  the  declaration  mentioned  were  indorse- 
ments in  blank  ;  and  that  after  the  indorsement  of  the  said  note  by  the  defendant  to 
F.  &  Co.,  and  before  the  delivery  thereof  to  the  plaintiff,  the  note  was  in  the  hands 
of  G.  v.,  who  at  the  time  of  making  the  order  of  Nisi  Prius  hereinafter  mentioned, 
was  the  lawful  owner  thereof ;  that  whilst  the  note  was  so  in  the  hands  of  G.  V.,  it 
was  by  an  order  of  Nisi  Prius,  by  consent  of  the  said  G.  V.,  ordered  that  the  said  note 
and  the  claim  of  the  said  G.  V.  thereon  should  be  referred  to  [305]  arbitration  :  that 
the  note  was  delivered  by  G.  V.  to  the  plaintiff  after  the  making  of  the  said  order, 
and  befoi'e  any  award  was  made  in  the  premises,  and  in  violation  of  good  faith,  and 
in  fraud  and  contempt  of  the  said  order ;  and  that  the  plaintiff  took  the  said  note  with 
full  knowledge  of  the  premises.     Verification. 

Replication,  that  the  plaintiff  had  not,  at  the  time  when  he  so  took  the  said  note, 
any  knowledge  of  the  premises  in  the  plea  mentioned,  upon  which  issue  was  joined. 

Notice  was  given  to  the  plaintiff  to  prove  the  consideration  for  the  indorsement 
to  him. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings  after  Michaelmas 
Term,  it  was  contended  on  the  part  of  the  defendant,  on  the  authority  of  Bingham  v. 
Stanley  (1  G.  &  D.  237),  that  inasmuch  as  the  replication  admitted  a  fraudulent  delivery 
of  the  note  to  the  plaintiff  by  G.  V.,  the  plaintiff  was  bound  to  begin,  and  in  the  first 
instance  to  piove  consideration.  The  Lord  Chief  Baron,  however,  was  of  opinion, 
that  even  though  the  fraud  of  G.  V.  was  admitted  by  the  replication,  still,  as  the  note 
was  not  therefore  absolutely  void  as  against  the  plaintiff',  but  only  capable  of  being 
made  so  by  proof  of  his  knowledge  of  the  fraud,  that  fact  was  to  be  proved  affirmatively 
by  the  defendant.     The  defendant  accordingly  began,  and  failing  to  prove  the  plaintiff's 

Ex.  Div.  VIII. — 5 
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knowledge  of  the  fraud,  the  plaintift'  had  a  verdict  for  the  amount  of  the  note  and 

Crowder  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  learned 
Jud"c  ou"ht  to  have  called  upon  the  plaintiff'  to  prove  consideration  for  the  note. 
Thc'^rcplic^ition,  by  omitting  to  traverse  the  material  allegation  of  fraud  contained  in 
the  i)lca,  must, 'according  to  the  rules  of  pleading,  be  taken  to  have  admitted  it:  and 
whore  fraud  in  the  transmission  of  the  instrument  to  the  [306]  holder  is  proved  or 
admitted,  he  is  bound  to  shew  that  he  was  not  cognizant  of  that  fraud,  and  that  he 
"cave  value.  The  cases  of  Bmgham  v.  Stanley,  and  of  Edmunds  v.  Groves,{a)  in  this 
Court,  are  at  variance  as  to  the  efTect  of  admissions  on  the  record.  In  the  latter  case, 
Alderson,  B.,  laid  it  down  that  "an  admission  on  the  record  is  merely  a  waiver  of 
requiring  proof  of  those  parts  of  the  record  which  are  not  denied,  the  party  being 
content  to  rest  his  claim  on  the  other  facts  in  dispute  ;  but  if  any  inferences  are  to  be 
di'awn  by  the  jury,  they  must  have  the  facts,  from  which  such  inferences  are  to  be 
drawn,  proved  like  any  other  facts."  On  the  other  hand,  Lord  Denman,  C.  J.,  in 
delivering  the  judgment  of  the  Court  in  Bingham  v.  Stanley,  says,  in  reference  to  the 
ca.so  of  Edmunds  v'.  Groves,  "  Upon  full  consideration,  we  cannot  agree  with  the  doctrine 
thus  stated.  We  think  that  an  admission  made  in  the  course  of  pleading,  whether 
in  express  terms  or  by  omitting  to  traverse  what  has  been  before  alleged,  must  be 
taken  as  an  admission  for  all  the  purposes  of  the  cause,  whether  the  facts  relate  to  the 
parties  or  to  third  persons,  provided  the  allegation  so  made  be  material.  We  find  no 
authority  to  the  contrary ;  and  indeed,  in  former  times,  before  the  new  rules,  such 
admissions,  in  the  absence  of  a  protest,  estopped  the  party,  even  in  another  cause, 
from  disputing  the  fact  so  admitted."  [Alderson,  B.  If  the  allegation  of  knowledge 
of  the  fraud  was  a  necessary  allegation  in  the  plea,  was  it  not  for  the  defendant  to 
prove  iti]  The  admission  made  by  the  plaintiff  on  the  pleadings,  that  the  transfer 
of  the  note  to  the  plaintiff  arose  out  of  a  fraud,  cast  upon  the  plaintifi''s  title  such  an 
impeachment  as  to  shift  the  onus  of  proof,  and  threw  it  upon  him  to  shew,  not  only 
that  he  had  no  knowledge  of  the  fraud,  but  that  he  gave  value  for  the  note.  There 
can  be  no  real  distinction  between  the  effect  of  the  admis-[307]-sion  of  a  fact  by  the 
party  on  the  record,  and  the  proof  of  it  by  the  mouths  of  witnesses.  The  defendant 
in  this  case,  therefore,  stood  in  just  the  same  position  as  if  he  had  called  witnesses, 
and  had  tainted  the  instrument  with  fraud.  [Lord  Abinger,  C.  B.  The  mere  circum- 
stance of  the  plaintiif  being  the  holder  of  the  note,  prima  facie  imports  that  he  is  the 
holder  for  value.  If  this  case  had  been  tried  on  non  assumpsit,  before  the  new  rules, 
would  not  the  defendant  have  been  bound  to  prove  fraud  in  connexion  with  the  note, 
and  a  knowledge  of  that  fraud  in  the  plaintiff?]  The  course  of  proceeding  before  the 
new  rules  would  have  been  this  : — the  plaintiff  would  first  have  put  in  the  note,  and 
there  rested  his  prima  facie  case  :  the  defendant  must  then  have  given  evidence  to  shew 
that  the  transfer  of  the  note  was  tainted  with  fraud ;  and  having  done  that,  the 
plaintiff  would  have  been  compelled  to  shew  that  he  gave  value  for  the  note,  and  that 
he  had  no  knowledge  of  the  fraud.  And  here  the  situation  of  the  plaintiif  was  this, 
that  he  was  the  holder  of  a  note  admitted  by  himself  to  have  been  fraudulently 
negotiated  :  he,  therefore,  was  equally  bound  to  shew  that  he  had  given  value,  and 
that  he  had  no  knowledge  of  the  fraud.  [Alderson,  B.  Assuming,  for  the  sake  of 
the  argument,  that  the  circumstances  of  fraud  alleged  in  the  plea  are  admitted  as  facts 
by  the  replication,  how  do  they  afford  piima  facie  evidence  of  the  plaintiff's  knowledge 
of  that  fraud?  Where  a  plea,  as  in  this  case,  states  facts  amounting  to  fraud,  and 
alleges  that  the  plaintiff  had  knowledge  of  them,  the  issue,  according  to  your  argument, 
is  on  the  plaintift':  then  suppose  he  proves  consideration,  which  way  ought  the  verdict 
to  be?  His  having  given  consideration  proves  nothing  conclusively  as  to  his  want 
of  knowledge  of  the  fraud  ]  The  plaintiff  is  bound,  under  such  circumstances,  to  go 
further,  and  to  prove  also  that  he  took  the  instrument  under  such  circumstances  as 
shew  him  not  to  have  been  cognizant  of  the  fraud.  Issue  is  constantly  taken  on  the 
[308]  double  averment,  that  consideration  was  given,  and  that  the  plaintiff  had  no 
knowledge  of  the  alleged  fraud.  The  rule  on  this  subject  is  laid  down  in  Mills  v. 
Barber  (1  M.  &  W.  42.5).  That  was  an  action  by  indorsee  against  acceptor  of  a  bill 
of  exchange :  plea,  that  the  bill  was  an  accommodation  bill,  and  that  no  consideration 

(a)  2  M.  &  W.  642.     See  also  Nicolh  v.  Bastard,  2  C.  M.  &  R.  661  :  Bennion  v. 
Davismi,  3  M.  &  W.  182. 
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passed  between  any  of  the  parties  to  it :  replication,  that  the  drawer  indorsed  it  to 
the  plaintift'  for  consideration,  on  which  issue  was  joined  :  and  it  was  held  that  the 
plaintifl'  was  not  bound,  in  the  first  instance,  to  prove  that  he  gave  value  for  the 
indorsement  to  him,  but  that  it  lay  on  the  defendant  first  to  impeach  his  title,  by 
shewing  fi'aud  or  duress,  or  that  the  bill  had  been  lost  or  stolen.  Here  the  plaintiff's 
title  is  impeached  on  the  ground  of  fraud,  his  prima  facie  title  arising  fiom  the  posses- 
sion of  the  note  being  rebutted  by  his  own  admission  on  the  record,  that  it  is  a  note 
tainted  with  fraud,  whereby  he  stands  in  the  same  position  as  if  that  fact  had  been 
proved  against  him  by  witnesses. 

Lord  Abinger,  C.  B.  I  think  no  rule  ought  to  be  granted  in  this  case.  If  we 
entertained  any  doubt  on  the  point,  we  should  think  it  a  fit  case  for  f  urthei'  discussion  ; 
but  the  arguments  which  have  been  used  have  not  shaken  the  opinion  we  had  formed 
at  the  commencement  of  the  case. 

Alder.SON,  B.  I  must  say  it  seems  to  me  to  be  unjust  and  unreasonable  to  prevent 
a  party,  by  the  rules  of  pleading,  from  denying  a  particular  fact,  and  yet  to  call  upon 
the  jury  to  treat  that  fact  as  proved.  If  that  be  the  law,  then  a  double  replication 
is  of  the  veiy  essence  of  justice.  Personally,  I  should  desire  to  have  the  matter  fully 
discussed  ;  but  as  the  opinion  of  this  Court  is  at  variance  with  that  which  has  been 
expressed  by  the  Court  of  Queen's  Bench,  the  difference  can  be  settled  only  in  a  [309] 
Court  of  eri'or.  I  have  considered  the  decision  of  the  Court  of  Queen's  Bench  with 
every  possible  respect;  but  I  must  say  it  is  not  satisfactory  to  my  mind,  and 
appears  to  me  to  present  many  difficulties. 

GuRNEY,  B.  I  agree  in  thinking  that  there  ought  to  be  no  rule  in  this  case.  I 
think  it  is  too  much,  upon  these  pleadings,  to  throw  upon  the  plaintiff  the  burthen  of 
proving  that  he  had  no  knowledge  of  the  fraud.  The  defendant  has  averred  affirma- 
tively that  the  plaintifl"  had  knowledge  of  the  fraud,  and  the  defendant  ought  to  prove 
the  fact. 

Kule  refused. (a) 

Serle  v.  Norton.  Excb.  of  Pleas.  Jan.  14,  1842. — A  post-dated  cheque  is  altogether 
void,  and  cannot  be  received  in  evidence  for  any  purpose.  Therefore,  the  plain- 
tiff cannot,  in  an  action  on  such  an  instrument,  resort  to  the  count  for  money 
paid,  because  he  cannot  prove  it  without  producing  the  checjue. 

[S.  C.  11  L.J.  Ex.  212.] 

Assumpsit  on  a  banker's  cheque,  dated  March  19,  1841,  made  by  the  defendant, 
delivered  by  him  to  J.  Wright,  and  by  Wright  to  the  plaintiff.  There  were  also 
counts  for  money  paid,  and  on  an  account  stated.  The  defendant  pleaded  to  the  first 
count,  that  he  did  not  make  the  note,  and  also  pleas  denying  due  presentment  and 
notice  of  non-payment ;  and  to  the  other  counts,  non  assumpsit.  At  the  trial  before 
Lord  Abinger,  C.  B.,  at  the  London  sittings  after  iVlichaelmas  Term,  it  was  proved 
by  the  defendant  that  the  plaintiff  received  the  cheque  from  Wright  (to  whom  he 
gave  value  for  it)  some  days  before  the  date  which  it  bore.  It  was  contended  for  the 
plaintiff,  that  he  might  still  recover  on  the  count  for  money  paid,  and  that  the  cheque, 
though  post-dated,  was  evidence  to  support  that  count.  The  learned  Judge  thought 
otherwise,  and  directed  a  verdict  for  the  defendant,  giving  the  plain-[310]-tiff  leave 
to  move  to  enter  a  verdict  for  him  on  the  second  count  for  the  amount  of  the  cheque. 

S.  Temple  now  moved  accordingly.  The  money  paid  by  the  plaintiff  to  Wright 
on  the  transfer  of  the  cheque  was  money  paid  to  the  use  of  the  defendant,  and  the 
cheque  might  be  used  as  evidence  of  it.  In  Bayley  on  Bills,  358,  (5th  edit.),  it  is  laid 
down  that  "  a  bill  is  prima  facie  evidence  of  money  lent  by  the  payee  to  the  drawer, 
and  a  note  of  money  lent  by  the  payee  to  the  maker,  and  each,  consequently,  of  money 
had  and  received  by  the  drawer  or  maker  to  the  use  of  the  holder,  and  of  money  paid 
by  the  holder  to  the  use  of  the  drawer  or  maker."  The  case  of  Dimsdalc  v.  Lanchester 
(4  Esp.  201,  n.)  shews,  that  an  action  for  money  had  and  received  may  be  maintained 
by  the  indorsee  of  a  promissory  note  against  the  maker.  The  party  originally  giving 
the  cheque  acknowledges  himself  to  have  money  in  his  hands  to  the  use  of  the  party 
to  whom  he  gives  it,  and  so  also  of  the  person  to  whom  that  party  gives  it  for  value. 

(a)  See  Lewis  v.  Parker,  4  Ad.  &  Ell  838 ;  6  Nev.  &  M.  294. 
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[Lord  Abiiiger,  C.  B.  That  is  to  nuike  an  action  on  an  implied  contract  assignable.] 
The  maker  calls  upon  each  bearer  to  pay  the  amount  to  the  party  from  whom  he 
receives  it,  and  undertakes  that  either  his  banker  or  he  will  pay  it  to  the  holder. 
Eaks  V  Dicker  (Moo.  &  M.  324)  may  appear  to  be  an  authority  against  the  plaintiff; 
but  it  is  distinguishable,  because  there  the  party  sought  to  be  charged  on  the  count 
for  money  paid,  was  not  the  drawer  or  maker,  but  the  acceptor  of  a  bill.  The  acceptor 
admits  a  "debt  due  to  the  drawer,  and  therefore  the  indorsement  by  him  is  the  assign- 
ment of  a  chose  in  action  ;  but  the  drawer  may  be  said  to  require  all  the  subsequent 
parties  to  pay  the  amount  to  his  use.  [Lord  Abinger,  C.  B.  How  does  the  present 
question  arise  !  The  cheque,  being  post-dated,  was  void,  and  therefore  not  receivable 
ill  evidence.]  It  may  be  [311]  looked  at  to  shew  the  terms  on  which  the  money  was 
advanced  by  the  plaintiff  to  Wright.  [Alderson,  B.  Wright  could  not  have  enforced 
payment  of  the  cheque  against  the  defendant.  Then  how  can  the  payment  to  him  on 
a  cheque  on  which  the  defendant  is  not  liable  be  payment  to  the  use  of  the  defendant?] 
According  to  Sutton  v.  Toomer  (7  B.  &,  Cr.  416  ;  1  M.  &  R.  125),  a  promissory  note 
which  was  given  as  a  security  for  a  deposit,  and  afterwards  altered,  may  be  given  in 
evidence  to  shew  the  terms  on  which  the  deposit  was  made ;  yet  there  the  note  could 
not  be  enforced  as  a  security.  [Lord  Abinger,  C.  B.  There  the  note  was  originally 
a  good  note,  and  it  still  remained  a  note  for  its  original  purpose ;  the  objection  was, 
that  the  banker  had  made  another  note  without  a  new  stamp.]  The  ground  of 
decision  was,  that  although  the  plaintiff  could  not  recover  by  force  of  the  instrument 
itself,  he  might  recover  on  the  count  for  money  lent,  and  give  the  note  in  evidence 
for  that  purpose. 

Lord  Abinger,  C.  B.  I  think  there  is  no  ground  for  a  rule.  The  case  cited 
rests  on  a  different  piinciple.  Suppose  the  case  of  a  bond,  which  was  originally  good, 
but  was  afterwards  destroyed  or  altered  ;  the  party  could  not  declare  upon  it,  because 
he  had  made  it  void  as  a  security  by  his  consent ;  but  it  would  still  be  evidence  to 
shew  the  nature  of  the  transaction.  Here  the  cheque  could  not  be  read  at  all  ;  it  was 
altogether  void. 

ALDER.SON,  B.     This  was  a  paper  altogether  inadmissible  as  evidence. 

GURNEY,  B.,  concurred. 

Kule  refused. 

[312]  BUSSKY  «.  Barnett.  Exch.  of  Pleas.  Jan.  14,  1842. — Where  goods  are  sold 
for  ready  money,  and  payment  is  made  accordingly,  no  debt  arises,  and  such 
payment  is  therefore  proveable  under  the  general  issue. 

[S  C.  1  Dowl.  (N.  S.)  646 ;  11  L.  J.  Ex.  2n.     Disapproved,  Littlechild  v.  Banks, 

1845,  7  Q.  B.  739.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  The  particulars  of 
demand  claimed  the  sum  of  31.  5s.  6d.,  being  the  balance  of  an  account  for  goods  sold 
and  delivered  by  the  plaintiff  to  the  defendant.  Pleas,  except  as  to  the  sum  of  4s.  6d., 
parcel  &c.,  nunquam  indebitatus  ;  as  to  that  sum,  a  tender,  which  was  denied  by  the 
replication.  At  the  trial  before  the  under-sheriff  of  Middlesex,  it  appeared  that  the 
action  was  brought  to  recover  an  alleged  balance  of  a  disputed  account  for  goods 
bought  by  the  defendant,  for  ready  money,  at  the  plaintiff's  shop.  The  defendant 
produced  evidence  to  prove  that,  within  ten  minutes  after  the  delivery  of  the  goods 
at  his  house,  he  paid  for  them  in  full,  with  the  exception  of  the  4s.  6d.  as  to  which 
the  tender  was  pleaded.  It  was  objected  for  the  plaintiff,  that  it  was  not  competent 
to  the  defendant  to  give  evidence  of  this  payment,  there  b'eing  no  plea  of  payment 
on  the  record  :  but  the  under-sheriff  thought  that  under  the  circumstances,  no  debt 
ever  arose  between  the  parties,  and  therefore  the  evidence  was  admissible  under  the 
plea  of  nunquam  indebitatus,  and  he  accordingly  received  it :  and  the  tender  being 
also  proved  to  the  satisfaction  of  the  jury,  the  defendant  had  a  verdict  on  both  issues. 

C.  Jones  now  moved  for  a  new  trial,  on  the  ground  of  misdirection,  and  contended 
that  the  defence  was  inadmissible  without  a  plea  of  payment.  [Alderson,  B.  The 
plea  of  nunquam  indebitatus  means,  that  there  never  was  a  sale  of  goods  to  the  defen- 
dant on  credit.  This  was  a  mere  exchange  of  goods  for  money,  and  no  debt  ever 
arose.  Lord  Abinger,  C.  B.  There  was  no  conti'act  whereby  the  defendant  became 
indebted  to  the  plaintiff.]     In  GoodvhiU  [313]  v.  Plcdyc  (1   M.  &  W.  363),  where  to 
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a  count  ill  debt  for  £20  for  goods  sold  and  delivered,  the  dcfeniliint  pleaded,  that 
before  the  commencement  of  the  suit,  and  when  the  said  sum  of  £20  became  due  and 
payable,  to  wit,  on  &c.,  the  defendant  paid  the  plaintiff  the  said  sum  of  £20,  according 
to  the  defendant's  said  contract  and  liabilit}- ;  this  plea  was  held  bad  on  demurrer  for 
concluding  to  the  country,  and  not  with  a  verification  ;  and  Parke,  B  ,  there  says, 
"The  moment  the  goods  are  delivered,  is  there  not  a  cause  of  action,  throwing  the 
proof  of  its  discharge  on  the  defendant  V  And  he  adds — "The  new  general  issue, 
that  the  defendant  never  was  indebted,  that  is,  at  no  instant  of  time,  was  framed  for 
the  express  purpose  of  making  all  these  defences  pleadable  by  way  of  discharge." 
[Alderson,  B.  What  the  learned  Judge  tliere  means  is,  that  the  moment  goods  are 
delivered  on  credit,  a  contract  arises  whereby  the  defendant  becomes  indebted.  No 
doubt  that  was  a  proper  case  for  a  plea  of  payment]  This  was  a  defence  in  the 
nature  of  confession  and  avoidance. 

Lord  Abingek,  C.  B.  In  this  case  the  goods  were  not  delivered  upon  a  contract 
out  of  which  a  debt  arose  :  there  was  no  promise  to  pay,  but  immediate  payment. 

Aldekson,  B.  Where  there  is  a  contract  for  the  sale  and  delivery  of  goods  for 
ready  money,  and  ready  money  is  paid,  there  is  no  debt. 

GuRNEY,  B.,  concurred. 

Rule  refused. 


[314]  Greenshields  v.  Crawford.  Exch.  of  Pleas.  Jan.  17,  184'2. — In  an  action 
l)y  indorsee  against  acceptor  of  a  bill  of  exchange,  it  appeared  that  the  bill  was 
directed  to  "Charles  Banner  Crawford,  East  India  House,"  and  accepted  "C.  B. 
Crawford."  It  was  proved  that  this  signature  was  the  handwriting  of  a  gentle- 
man of  that  name,  formerly  a  clerk  in  the  East  India  House,  who  had  left  it  five 
years  ago  : — Held,  that  this  was  sutticient  evidence  of  the  identity  of  the  defen- 
dant with  the  person  whose  handwriting  was  proved. 

[S.  C.  1  Dowl.  (N.  S.)  439 ;  II  L.  J.  Ex.  373 ;  G  Jur.  303.] 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange.  Plea,  denying  the 
acceptance,  and  issue  thereon.  At  the  trial  before  Rolfe,  B.,  at  the  Middlesex  sittings 
in  this  Term,  the  bill,  when  produced,  appeared  to  be  directed  to  "Charles  Banner 
Ci'awford,  East  India  Plouse."  A  witness  called  for  the  plaintiff  stated,  that  the  hand- 
writing of  the  acceptance,  "  C.  B.  Crawford,"  was  that  of  a  gentleman  of  that  name, 
who  was  formerly  a  clerk  in  the  East  India  House,  but  had  left  it  five  years  ago ;  but 
he  did  not  know  whether  that  Mr.  Crawford  was  the  defendant  in  this  action.  It 
was  contended  for  the  defendant,  that  there  was  no  .suflScient  evidence  of  the  identity 
of  the  person  whose  handwriting  on  the  note  was  proved,  with  the  defendant.  The 
learned  Judge  overruled  the  objection,  and  the  plaintift"  had  a  verdict. 

Corrie  now  moved  for  a  new  trial,  and  re-urged  the  objection  taken  at  Nisi  Prius ; 
citing  Parkim  v.  Haivkshmv  (2  Stark.  239),  and  lyhiklocke  v.  Mmgrove  (1  C.  &  M.  51 1). 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  the  evidence  was  quite  sufficient. 
Here  the  bill  is  drawn  upon  Charles  Banner  Crawford,  and  addressed  to  him  at  the 
India  House.  The  evidence  is,  that  there  is  a  person  of  the  name  of  Charles  Banner 
Crawford  ;  that  he  once  belonged  to  the  India  House ;  and  that  the  acceptance  is  in 
his  handwriting.  That  is  surely  sufficient  evidence  of  identity,  especially  as  no 
affidavit  is  produced  to  shew  that  he  is  not  really  the  defendant  in  the  action.  The 
case  of  JFhitelocke.  v.  Musgrove  was  quite  different  in  its  cii'cumstances.  There  the 
learned  Judge  at  the  trial  was  inclined  to  think,  that  mere  evidence  of  the  handwriting 
of  the  attesting  witness,  and  that  he  had  gone  to  Amefica,  was  not  sufficient  proof 
[315]  of  the  signature  to  the  note,  which  was  that  of  a  marksman  ;  but  he  left  it  to 
the  jury  to  determine  whether  they  were  satisfied  with  the  evidence,  and  they  found 
a  verdict  for  the  defendant.  The  jury  were  the  pi'oper  judges,  and  they  thought  the 
evidence  was  not  sufficient.  The  Court  thought  their  verdict  ought  not  to  be  set 
aside,  because  they  could  not  see  that  they  had  come  to  a  wrong  conclusion  ;  and  I 
quite  agree  in  that  decision. 

Alderson,  B.  I  think  there  was  abundant  evidence  of  identity  in  this  case.  It 
is  quite  a  different  question  whether,  if  you  allow  the  handwriting  of  an  attesting 
witness  to  be  proof,  it  is  sufficient  to  shew  the  identity  of    the  attesting  witness, 
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iiiid    it   is    tbctice    to  bo    inferred    that    he  saw  the  party  execute  the  insttunient, 
whether  by  name  or  otherwise.      I  agree    that  in  such  case  there  should  be  some 
additional  evidence,  beyond  the  mere  identity  of  the  attesting  witness. 
Kule  refused. (fl) 

PisTOR  )'.  Cateu.  Exch.  of  Pleas.  Jan.  17,  1842. — By  agreement  dated  20th 
October,  It<2-1,  reciting  a  former  agreement  in  1819,  for  the  grant  of  a  lease  of 
copyhold  premises  to  A.  B.  for  twenty-one  years,  from  the  25th  of  March,  1 820, 
and  that  A.  B.  had  requested,  and  the  plaintift'  had  agreed,  that  the  defendant 
should  be  accepted  as  tenant,  and  a  lease  should  be  granted  to  him  instead  of  to 
A.  B.,  on  the  same  terms  ;  and  that  the  plaintiff  was  desirous  to  let  the  premises 
to  the  defendant  so  soon  as  a  good  license  for  that  purpose  should  be  granted  to 
him  by  the  lord  of  the  manor,  but  not  before  :  the  plaintifl",  in  consideration  of 
the  covenants  and  agreements  thereinafter  contained  on  the  part  of  the  defendant, 
covenanted  that  he  would,  as  soon  as  a  good  license  for  that  purpose  should  have 
been  procured  by  him  from  the  lord,  at  the  defendant's  expense,  lease  the  premises 
to  the  defendant  for  all  the  residue  then  unexpired  of  the  term  of  twenty-one 
years  from  the  25th  of  March,  1820,  &c.  :  and  the  defendant  thereby  covenanted, 
from  thenceforth  yearly  during  the  remainder  to  come  of  the  said  term,  to  pay 
the  plaintiff  the  rent,  and  also  that  he  would  from  time  to  time  during  the  term 
to  be  granted  as  aforesaid,  keep  the  premises  in  repair,  &c.  &c.  The  agreement 
contained  also  a  covenant  by  the  plaintiff  for  quiet  enjoyment  during  the  remainder 
of  the  term,  on  payment  of  the  rent  and  performance  of  the  covenants.  The 
defendant  entered  upon  the  premises,  and  occupied  them  until  the  expiration  of 
twenty-one  years  from  the  25th  of  March,  1820: — Held,  that  he  was  liable  on 
the  covenant  for  repair,  although  no  lease  had  ever  been  made  to  him  pursuant 
to  the  agreement,  nor  any  license  obtained  from  the  lord  for  that  purpose. 

[S.  C.  12  L.  J.  Ex.  129.] 

Covenant.  The  declaration  stated,  that  by  articles  of  agreement,  dated  20th 
October,  1824,  made  between  the  plaintiff  of  the  first  part,  John  Evans  and  A.  J. 
Mackenzie,  [316]  the  then  churchwardens  of  the  parish  of  St.  Mary  Walthamstow, 
and  James  Turner  and  James  Vickery,  the  then  overseers  of  the  poor  of  the  said 
parish,  of  the  second  part,  Elizabeth  Price,  widow  and  administratrix  of  William  Price, 
deceased,  of  the  third  part,  Charles  Rowland  and  Janet  his  wife,  and  Mary  Maclaurin, 
(executors  of  Duncan  Maclaurin,  deceased),  of  the  fourth  part,  and  the  defendant  of 
the  fifth  part  (profert) ;  after  reciting  an  agreement,  dated  29th  November,  1819, 
whereby  the  then  churchwardens  and  overseers  of  the  poor  of  the  said  parish  agreed 
to  make  and  execute  a  lease  to  the  said  William  Price  of  the  hereditaments  therein 
mentioned,  for  the  term  of  twenty-one  years,  to  commence  from  the  25th  of  March, 
1820,  at  the  yearly  rent  of  471.  5s.,  and  reciting  that  the  said  William  Price  after- 
wards contracted  and  agreed  with  the  said  Duncan  Maclaurin  that  the  said  lease  should 
be  made  to  him  in  lieu  of  the  said  William  Price  ;  that  the  said  C.  Rowland  and  Janet 
his  wife,  and  Mary  Maclaurin,  had  applied  to  the  said  churchwardens  and  overseers, 
parties  thereto,  and  requested  that  the  defendant  should  be  accepted  tenant  of  the 
same  premises,  and  that  a  lease  thereof  should  be  granted  to  him  instead  of  the  lease 
so  contracted  to  be  granted  to  the  said  William  Piice,  on  such  terms  and  conditions 
as  were  mentioned  and  contained  on  the  part  of  the  said  AVilliam  Price  in  the  said 
first-mentioned  agreement ;  and  that  the  plaintiff,  with  the  consent  of  the  said  church- 
wardens and  overseers,  had  agreed  to  accept  the  defendant  as  tenant,  and  to  comply 
with  the  request  of  the  said  C.  Rowland,  &c. ;  and  that  the  hereditaments  in  the  said 
articles  of  agieement  mentioned  were  of  copyhold  or  customary  tenure,  and  held  of 
the  lord  of  the  manor  of  Walthamstow,  Torrey,  and  High  Hall,  in  the  county  of  Essex, 
and  no  license  had  then  been  granted  by  the  lord  of  the  said  manor  to  the  plaintiff  to 
demise  the  said  hereditaments  to  the  defendant ;  and  that  the  plaintiff  was  willing  and 
desirous  to  let  and  demise  the  hereditaments  in  the  said  articles  of  agreement 
mentioned  to  the  defendant,  his  execu-[317]-tors  and  administrators,  when  and  so 
soon  as  a  good  and  sufficient  license  for  that  purpose  should  be  granted  to  him  by 

((')  See  Sinqmmi  v.  Dkmorc,  ante,  47;  Jones  v.  Jones,  ante,  75. 
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the  lord  of  the  said  manor,  but  not  before :  he  the  phiiiitifl",  in  consideration  of  the 
covenants  and  agreements  thereinafter  contained  on  the  part  of  the  defendant,  his 
executors,  S:c.,  did  for  himself,  his  heirs  and  assigns,  covenant,  promise,  and  agree 
with  the  defendant,  his  executors  and  ^administrators,  in  manner  following  (that  is  to 
say) ;  that  he  the  plaintifl",  his  heirs  or  assigns,  should  and  would,  when  and  so  soon 
as  a  good  and  sufticient  license  for  that  purpose  should  have  been  procured  by  the 
plaintifl',  his  executors  or  administrators,  from  the  lord  of  the  manor  aforesaid,  at  the 
proper  costs  and  charges  of  the  defendant,  his  executors,  &c.,  demise  and  lease  all  that 
piece  or  parcel  of  land,  and  all  that  messuage  or  dwelling-house  and  premises,  in  the 
said  articles  particularly  mentioned,  unto  the  defendant,  his  executors,  S:c.,  for  all  the 
residue  and  remainder  then  to  come  and  unexpired  of  the  term  of  twenty-one  yeai's, 
to  be  computed  from  the  25th  of  March,  1820,  at  and  under  the  yearly  i-ent  of 
471.  5s.,  by  two  equal  half-yearly  payments,  &c.  And  the  defendant,  for  the  con- 
siderations aforesaid,  did  thereby,  for  himself,  his  heirs,  executors,  and  assigns, 
covenant,  promise,  and  agree  with  the  plaintiff',  his  heirs  and  assigns,  that  he  the 
defendant,  his  executors,  &c.,  should  and  would  from  thenceforth  yearly  and  every 
year  during  the  residue  and  remainder  then  to  come  of  the  said  term,  well  and  truly 
pay  or  cause  to  be  paid,  to  the  plaintiff,  his  heirs  and  assigns,  the  said  rent  of 
471.  5s.,  at  the  days  and  times  and  in  the  proportions  aforesaid.  [Then  followed 
covenants  by  the  defendant,  from  time  to  time  during  the  term  thereby  agreed  to  be 
granted,  to  pay  all  taxes  charged  on  the  premises  :  from  time  to  time  during  the 
term  to  be  granted  as  aforesaid,  to  repair  the  premises,  and  to  paint  the  outside  once 
in  each  three  years  during  the  term  ;  and  a  covenant  by  the  plaintiff  for  quiet  enjoy- 
ment by  the  defendant  during  the  remainder  of  the  term,  on  [318]  payment  of  the 
rent  and  performance  of  the  covenants.]  And  lastly,  it  was  by  the  said  articles  agreed 
and  declared  by  and  between  the  said  parties  thereto,  that  such  lease,  when  granted 
in  pursuance  of  such  license  so  to  be  obtained  as  aforesaid,  should  contain  covenants, 
provisoes,  and  agreements  similar  to  and  founded  upon  the  several  covenants,  pro- 
visoes, and  agreements,  therein  contained,  and  none  other.  The  declaration  then 
averred,  that  after  the  making  of  the  said  articles  of  agreement,  to  wit,  on  &c.,  the 
defendant,  under  and  by  virtue  of  the  said  articles,  entered  into  and  upon  the  said 
premises  mentioned  therein,  and  became  and  was  possessed  thereof,  and  continued 
possessed  thereof,  under  and  by  virtue  of  the  said  articles  of  agreement,  from  thence 
until  the  25th  day  of  March,  1841,  when  the  said  term  mentioned  in  the  said  articles 
of  agreement  expired  by  effluxion  of  time  ;  and  assigned  breaches  of  covenant  in  not 
keeping  the  premises  in  repair,  and  not  painting,  pursuant  to  the  agreement. 

Special  demurrer,  assigning  for  causes,  first,  that  the  declaration  does  not  shew 
that  the  premises  mentioned  in  the  articles  of  agreement  declared  upon  were  at  any 
time  demised  and  leased  by  the  plaintiff  to  the  defendant  for  the  term  of  years 
mentioned  in  the  said  articles,  in  pursuance  of  the  plaintiff's  covenant  therein  contained  ; 
and  secondly,  that  it  appears  by  the  declaration,  that  the  premises  agreed  to  be  demised 
to  the  defendant  were  copyhold  premises,  and  that,  in  order  to  enable  the  plaintiff  to 
demise  the  same,  it  was  necessary  that  he  should  procure  the  license  of  the  lord  of 
the  manor  for  that  purpose,  but  it  is  nowhere  alleged  or  shewn  in  the  declaration, 
that  the  plaintiff  did  ever  apply  for  or  obtain,  or  use  any  endeavour  to  obtain  such 
license  from  the  lord  of  the  said  manor,  or  that  any  license  was  ever  granted  to  the 
plaintiff  by  the  lord  of  the  said  manor,  to  enable  him  to  demise  the  premises  to  the 
defendant.     Joinder  in  demurrer. 

Fish,  in  support  of  the  demurrer.  The  declaration  dis-[319]-closes  no  legal  liability 
on  the  part  of  the  defendant  to  repair  the  premises.  The  covenants  are  only  to  pay 
rent,  to  repair,  &c.,  during  the  term  thereby  agreed  to  be  granted,  i.e.,  during  the 
remainder  of  the  term  of  twentv-one  years  of  which  a  lease  is  thereafter  to  be  made 
by  the  plaintiff  to  the  defendant.  The  defendant's  liability,  therefore,  did  not  attach 
until  the  remainder  of  that  term  had  been  granted  to  him  by  a  valid  lease.  The 
articles  of  agreement  themselves  did  not  and  could  not  constitute  an  actual  demise,  it 
being  necessary  first  to  obtain  a  license  from  the  lord.  The  p.irties  have  made  the 
grant  of  that  license  a  condition  precedent  to  the  granting  of  the  term,  during  which 
alone  the  defendant's  liability  under  the  covenants  is  to  subsist.  [Lord  Abinger,  C.  B. 
The  declaration  shews  that  the  defendant  has  in  fact  entered  on  the  premises,  and 
held  them  during  the  whole  remainder  of  the  twenty-one  years.  Suppose  he  had 
been  turned  out  by  the  lord,  and  had  sued  the  plaintiff  on  his  covenant  for  quiet 
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uujuyinuiit,  what  defence  would  he  h;ivc  liiid  '.  The  defendant  h.is  h'ld  the  whole 
benefit  of  the  lease  without  the  license,  and  yet,  at  the  end  of  the  twenty-one  years, 
says  he  is  not  liable  on  the  covenants.]  It  is  clear  no  term  actually  vested  in  the 
defendant;  but  the  covenant  is  only  to  repair  during  the  term.  Until  a  license  was 
obtained,  and  a  valid  grant  of  the  term  made  to  him,  he  was  not  bound  by  this 
covenant.  It  would  be  unreasonable  to  suppose  that  he  should,  since  he  might  have 
been  turned  out  by  the  lord  the  day  after  he  had  put  the  premises  into  complete 
repair.  [Lord  Abinger,  C.  B.  On  the  other  hand,  he  might  be  content  to  rest  upon 
the  covenant  for  (juiet  enjoyment,  without  the  license  being  obtained.]  If  there  be 
any  hardship  on  the  plaintifi',  he  has  brought  it  upon  himself  by  not  procuring  the 
license  and  tendering  the  lease.  In  Doe  d.  Uoore  v.  Clare  (2  T.  R.  739),  it  was  held 
that  an  instrument  on  an  agreement  stamp,  [320]  reciting  that  A.,  in  case  he  should 
be  entitled  to  certain  copyhold  premises  on  B.'s  death,  would  immediately  demise  them 
to  C,  and  declaring  that  he  did  thereby  agree  to  demise  and  let  the  same,  with  a 
subsequent  covenant  to  procure  a  license  to  let  from  the  lord,  operated  only  as  an 
agreement  for  a  lease,  and  not  as  an  actual  demise.  That  case  shews  that  the  license 
of  the  lord  is  a  condition  precedent  essential  to  a  valid  lease.  The  same  appears  from 
the  case  of  Doe  d.  Nunn  v.  Lufkin  (4  East,  221).  If  the  license  had  been  refused  by 
the  lord,  the  defendant  could  not  have  enforced  a  specific  performance  of  the  agree- 
ment ;  why  then  should  the  plaintiff  be  at  liberty  to  take  advantage  of  it  in  the 
absence  of  such  license,  and  of  the  lease  to  be  founded  thereon  ? 

Cleasby,  contn\,  was  stopped  by  the  Court. 

Lord  Abingkr,  C.  B.  It  is  clear  that  by  these  articles  of  agreement,  the  parties 
intended  to  covenant  with  each  other,  independently  of  the  lease  to  be  afterwards 
granted.  If  this  had  been  an  ejectment  by  the  landlord,  after  si.\'  months'  notice  to 
quit,  the  eases  cited  might  have  applied ;  Ijut  then  an  action  might  ha\'e  been  brought 
by  the  defendant  against  the  plaintiff,  on  his  covenant  for  quiet  enjo\'ment,  for  turn- 
ing him  out  of  possession.  This  is  a  contract  which  is  to  bind  both  parties  even  if 
no  lease  be  granted,  and  in  addition,  the  defendant  was  to  have  a  lease,  if  the  license 
should  be  obtained.  No  lease  having  been  made,  but  the  defendant  having  occupied 
for  the  whole  of  the  term  agreed  upon,  and  having  had  the  full  benefit  which  he  could 
have  enjoyed  under  the  lease,  he  cannot  now  say  that  the  covenants  are  not  binding, 
because  the  lease  was  not  granted. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiff. 


[321]  Stericker  and  Another  v.  Barker.  Exch.  of  Pleas.  Jan.  19,  1842.— 
In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange,  the 
omission  of  a  promise  by  the  drawer  to  pay  is  at  most  merely  matter  of  form, 
which  can  only  be  taken  advantage  of  on  special  demurrer. — And  semble,  the 
allegation  of  a  promise  is  in  such  case  altogether  unnecessary. 

[S.  C.  1  Dowl.  (N.  S.)  370;  11  L.  J.  Ex.  98;  6  Jur.  154.] 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  exchange.  The  declaration 
alleged,  that  the  defendant,  on  the  5th  May,  1841,  made  his  bill  of  exchange  in 
writing,  and  directed  the  same  to  one  George  Baxter,  and  thereby  required  the  said 
George  Baxter  to  pay  to  the  order  of  the  defendant  1031.  7s.  6d.,  two  months  after 
the  date  thereof,  which  period  had  elapsed  before  the  commencement  of  this  suit; 
and  the  defendant  then  indorsed  the  said  bill  to  the  plaintiffs ;  and  that  the  said 
George  Baxter  did  not  pay  the  said  bill,  although  the  same  was  presented  to  him  on 
the  day  when  it  became  due,  whereof  the  defendant  then  had  notice. 

Plea,  that  the  defendant  had  not  notice  of  dishonour  of  the  said  bill  of  exchange 
on  the  day  when  the  same  became  due,  modo  et  forma. 

Special  demurrer,  assigning  for  cause,  that  the  defendant  was  not  entitled  to 
notice  of  the  dishonour  of  the  bill  on  the  day  when  it  became  due,  and  that  the 
pretended  traverse  in  the  plea  raised  an  issue  wholly  immaterial.  Joinder  in 
demurrer. 

The  points  marked  for  argument  by  the  defendant  were,  that  the  declaration  was 
insufficient ;  first,  because  it  stated  that  the  defendant  had  notice  on  the  day  of  the 
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dishonour  of  the  bill ;  secondly,  because  it  contiiined  no  uvurmenl  of  any  pioiuise  by 
the  defendant. 

Ball  appeared  to  support  the  demurrer,  but  the  Court  called  on 

Wordsworth,  contr^.  The  plea  undoubtedly  cannot  be  sustained.  But  the 
declaration  is  bad  on  geneial  demurrer,  for  want  of  an  allegation  of  a  promise  to  pay. 
That  is  [322]  a  defect  not  of  form  merely,  but  of  substance  ;  Henry  v.  Burhidge 
(3  Bing.  N.  C.  .501  ;  4  Scott,  296).  That  was  an  action  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange,  and  no  promise  to  pay  was  alleged.  Tindal,  C.  J., 
says — "In  this  action,  which  is  against  the  drawer,  the  bill  does  not  constitute  a  debt, 
but  raises  a  pi'omise  by  implication  of  law,  to  pay  in  case  of  the  acceptor  failing  to  do 
so.  That  promise,  I  am  of  opinion,  ought  to  be  alleged  in  the  declaration."  The 
cases  of  Uaijter  v.  Moat  (2  M.  &  W.  56),  and  Harding  v.  Hihel  (4  Tyrw.  314),  are 
authorities  to  shew  that  a  promise  to  pay  is  necessary  in  an  indebitatus  count,  and 
that  such  promise  is  matter  of  substance,  and  not  of  form  merely.  Where  the  action 
is  against  the  acceptor,  indeed,  no  promise  to  pay  need  be  alleged,  because  his 
liability  is  not  implied  and  conditional,  like  that  of  the  drawer,  but  express  and 
absolute  on  the  face  of  the  contract.  Griffith  v.  Roxbrough  (2  M.  &  W.  734)  will 
probably  be  cited  on  the  other  side.  There,  undoubtedly,  this  Court  appeared  to 
think  that  no  promise  to  pay  need  now  be  alleged  in  a  count  on  a  bill  or  note,  and 
held  that  at  all  events  the  omission  of  it  could  only  be  taken  advantage  of  on  special 
demurrer  :  but  the  cases  of  Haijtcr  v.  Moat  and  Harding  v.  Hihcl  were  not  referred  to. 

Ball,  in  reply.  '1  he  objection  to  the  declai'ation  is,  at  all  events,  matter  of  form 
only,  and  not  of  substance.  The  count  pursues  the  form  given  in  the  rule  of  Trin.  T., 
1  Will.  4.  The  promise  to  pay  is  not  now  traversable,  and  therefore  none  need  be  alleged. 
Besides,  this  is  an  action  against  the  drawer  by  his  indorsee,  on  a  bill  payable  to  the 
order  of  the  drawer,  and  there  is  therefore  a  privity  of  contract  between  the  parties. 

Lord  Aisixgek,  C.  B.  It  is  clear  that  the  defendant  [323]  could  not  have 
traversed  the  promise  to  pay,  and  therefore  I  think  the  plaintiffs  were  not  bound  to 
allege  it.  If  that  view  of  the  case  had  been  presented  to  the  Court  of  Common  Pleas 
in  the  case  of  Henry  v.  Burbidge,  I  cannot  but  think  that  they  would  have  formed  a 
different  conclusion.     The  judgment  must  be  for  the  plaintiffs. 

Alderson,  B.  It  is  suthcient  to  say,  as  I  said  in  the  case  of  Griffith  v.  Eoxbrough, 
that  the  promise  to  pay,  in  this  case,  not  being  traversable  by  the  defendant,  the 
omission  of  it  is,  at  all  events,  mere  matter  of  form,  which  cannot  be  taken  advantage 
of  except  on  special  demurrer. 

GuRNEY,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

Vesey  v.  Mantell.  Exch.  of  Pleas.  Jan.  19,  1842. — The  condition  of  a  bond, 
after  reciting  that  one  A.  B.  had  filed  a  bill  in  Chancery  against  several  persons 
(naming  them)  and  the  now  defendant,  as  defendants,  was,  that  the  now  defendant 
should  paj'  all  such  costs  as  the  Court  of  Chancery  should  award  to  all  the  said 
defendants : — Held,  that  the  construction  of  this  condition  was,  that  the 
defendant  should  pay  the  costs  awarded  to  all  or  any  of  the  defendants  except 
himself. 

[S.  C.  11  L.  J.  Ex.  99.] 

Debt  on  bond.  The  declai'ation  stated,  that  the  defendant,  by  his  writing 
obligatory,  bearing  date  the  2nd  September,  1840,  acknowledged  himself  to  be  held 
and  firmly  bound  to  the  plaintiff  in  the  penal  sum  of  J 100,  subject  to  a  condition 
therein  contained,  whereby,  after  reciting  that  one  Mary  Ann  Torwood  had  exhibited 
her  bill  of  complaint  in  the  High  Court  of  Chancery  against  Isabella  Rooks,  Charles 
Brutton  (and  several  other  parties  therein  named),  and  the  now  defendant,  as 
defendants ;  the  condition  of  the  said  writing  obligatory  was  declared  to  be  such, 
that  if  the  now  defendant,  his  heirs,  &c.,  should  well  and  truly  pay  or  cause  to 
be  paid  all  such  costs  as  the  said  Court  should  think  fit  to  award  to  all  the  said 
defendants  [324]  in  the  said  cause,  then  the  said  writing  obligatory  should  be  void, 
&c.  Averment,  that  the  said  Court  awarded  to  the  said  Isabella  Rooks  and  Charles 
Brutton,  the  defendants  in  the  said  cause,  the  sum  of  451.  18s.  lid.,  for  their  costs, 
&c.     Breach,  non-payment  of  that  sum  by  the  defendant. 

General  demurrer,  and  joinder.     The  ground  of  demurrer  stated  in  the  margin 

Ex.  Div.  VIII.— 5* 
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was,  that  by  the  couditioii  the  pa3'meiit  was  to  be  of  costs  awarded  by  the  Court  to 
all  the  (IcfeiKlaiits  in  the  said  suit ;  whereas  the  declaration  shewed  an  award  of  costs 
to  some  of  the  defendants  only,  and  not  to  all. 

Erie,  in  support  of  the  demurrer.  The  declaration  does  not  show  any  breach  of 
the  condition  of  this  bond.  The  condition  was,  that  the  defendant  should  Ije  liable 
to  payment  of  the  costs  only  in  case  of  their  being  awarded  to  all  the  defendants. 
He  has  not  made  himself  responsible  for  costs  which  may  become  payable  to  a  single 
defendant.  In  Kiplhuj  v.  Turner  (5  B.  &  Aid.  2()1),  where  the  condition  of  the  bond, 
after  reciting  that  three  parties  had  filed  their  bill  in  equity,  against  two  defendants 
(naming  them),  was,  that  the  obligor  should  pay  such  costs  as  the  Court  of  Chancery 
should  award  to  the  defendants,  the  majority  of  the  Court  were  certainly  of  opinion 
that  the  death  of  one  defendant,  before  any  award  of  costs,  could  not  be  pleaded  in 
discharge  of  the  bond  ;  but  Abbott,  C.  J.,  dissented,  and  said, — "  I  doubt  whether 
we  can  properly  introduce  the  words  'or  either  of  them'  into  the  condition  of  this 
bond,  in  order  to  satisfy  the  intention  of  the  parties."  A  long  series  of  cases, 
from  that  of  Lord  Arlington  v.  Mcrrickc  (2  Saund.  403  ;  and  see  the  cases  collected  in 
the  notes),  down  to  that  of  The  Univerdty  of  Cainbridye  v.  Baldwin  (5  M.  &  W.  580), 
has  fully  established  the  principle,  that  the  strictest  construction  is  to  be  applied 
to  the  obligation  of  sureties.  In  [325]  suits  in  equity,  a  plaintifl'  is  sometimes 
directed  to  pay  costs  to  one  defendant,  and  to  receive  them  from  another  ;  and  it  is 
not  at  all  necessarily  implied  in  this  condition,  that  the  defendant  should  pay  the 
costs  which  may  be  awarded  to  one  defendant  only. 

Montague  Smith,  contra.  The  word  "  all "  must,  in  order  to  eflfectuate  the  plain 
intention  of  the  parties,  be  construed  distributively,  as  in  Kijilin;/  v.  Turner. 
[Alderson,  B.  The  construction  for  which  Mr.  Erie  contends  would  lead  to  this 
absurdity,  that  the  defendant  is  to  pay  the  costs  that  may  be  awarded  to  himself.] 
He  was  then  stopped  by  the  Court. 

Erie  was  heard  in  reply. 

Lord  Abinger,  C.  B.  It  is  clear  that  the  word  "all"  cannot  mean  that  the 
defendant  is  to  pay  the  costs  that  may  be  awarded  to  all  the  defendants  jointly,  for 
then  the  absurdity  would  follow,  to  which  my  brother  Alderson  has  referred,  that  he 
would  have  to  pay  them  to  himself.  The  construction  of  the  condition  must  therefore 
be,  that  the  defendant  shall  pay  the  costs  that  may  be  awarded  to  all  or  any  of  the 
defendants  in  the  suit  except  himself.     The  judgment  must  be  for  the  plaintiff. 

Alderson,  B.  I  am  clearly  of  the  same  opinion.  The  word  "all"  must  be  taken 
distributively ;  it  cannot  have  been  meant  to  be  used  in  the  joint  sense,  otherwise  it 
would  import  that  the  defendant  was  bound  to  pay  such  costs  as  should  be  awarded 
to  himself  and  others. 

GuRNEY,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[326]  Spaeth  v.  Hare,  Knt.,  and  Others.  Exch.  of  Pleas.  Jan.  19,  1842.— 
Declaration  in  assumpsit  stated,  that  the  defendants  bought  of  the  plaintiff  a 
quantity  of  linseed,  to  be  worked  by  the  buyers  in  14  days  from  the  ship's  arrival 
in  the  river,  the  price  to  be  paid  in  ready  money,  less  2i  per  cent,  discount,  or 
by  the  defendants'  acceptance  at  two  months.  Averment,  that  the  linseed  arrived 
and  was  ready  for  delivery;  that  the  14  days  had  elapsed:  and  although  the 
plaintiff  tendered  it  to  the  defendants  for  their  acceptance,  and  would  have 
received  their  acceptance  at  two  months  for  the  price,  and  although  the  defen- 
dants were  requested  to  pay  in  ready  money,  or  to  give  their  acceptance,  and 
refused  to  do  the  latter,  and  discharged  the  plaintiff  from  tendering  a  bill  for 
their  acceptance,  yet  they  did  not  accept  or  work  the  linseed,  or  pay  for  it  in 
ready  money.  Pleas,  first,  that  the  defendants  were  not  requested  to  pay  for 
the  lin.seed  in  ready  money,  or  to  give  their  acceptance  :  2nd,  that  they  did  not 
refuse  to  give  their  acceptance,  or  discharge  the  plaintiff  from  tendering  a  bill  for 
their  acceptance  :— Held,  that  both  pleas  were  bad,  as  traversing  averments  which 
were  immaterial  to  the  maintenance  of  the  action. 

[S.  C.  1  Dowl.  (N.  S.)  595;  11  L.  J.  Ex.  104.] 

Assumpsit.  The  declaration  stated,  that  whereas  the  defendants,  on  &c.,  bought 
of  the  plaintiff  a  certam  quantity  of  linseed,  on  board  a  certain  ship,  to  be  worked  by 
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the  Ijuyers  in  fourteen  days  from  the  ship's  arrival  at  the  river  Thames,  and  the  seed 
being  ready  for  delivery,  and  the  amount  to  be  paid  cither  in  ready  money,  less 
2i  per  cent,  discount,  or  by  the  defendants'  acceptance  at  two  months.  Averments, 
that  the  linseed  arrived  in  the  river  Thames,  and  was  ready  for  delivery,  and  that 
fourteen  days  from  its  being  so  ready  had  elapsed  ;  and  although  the  plaintiff  would 
have  delivered  the  said  linseed,  and  then  tendered  and  oli'cred  the  same  to  the  defen- 
dants for  their  acceptance,  and  would  also  have  drawn  upon  the  defendants,  and  have 
received  their  acceptance  at  two  months,  for  the  price  of  the  same,  of  which  the 
defendants  had  notice,  and  were  then  requested  to  pay  for  the  said  linseed  in  ready 
money,  or  to  give  their  said  acceptance  ;  and  although  the  defendants  then  wholly 
neglected  and  refused  so  to  give  such  acceptance  as  aforesaid,  and  then  discharged 
and  exonerated  the  plaintiff  from  drawing  upon  them,  or  tendering  for  their  accept- 
ance any  bill  of  exchange,  yet  that  the  defendants  did  not  nor  would  accept  the 
said  linseed,  uor  work  the  same,  nor  pay  the  price  thereof  in  ready  money  to  the 
plaintiff'. 

Third  plea,  that  the  defendants  were  not  requested  by  the  plaintiff  to  pay  for  the 
said  linseed  in  ready  money,  or  to  give  their  said  acceptance,  modo  et  forma.  Fourth 
plea,  that  the  defendants  did  not  refuse  to  give  such  ac-[327]-eeptance,  or  discharge 
or  exonerate  the  plaintiff'  from  drawing  upon  them,  or  tendering  to  them  for  their 
acceptance  any  bill  of  exchange,  modo  et  forma. 

Special  demurrer  to  the  third  plea,  assigning  for  causes,  that  the  defendants  have 
therein  attempted  to  take  issue  on  an  averment  in  the  declaration,  not  material  to  the 
plaintiff's  claim  to  damages,  and  not  constituting  a  condition  precedent  to  the  plaintiff's 
right  to  sue  :  and  that  the  plea  furnishes  no  answer  to  the  plaintift''s  claim  to  damages 
in  respect  of  the  defendants  not  having  accepted  the  said  goods,  and  not  having 
worked  them.  There  was  also  a  demurrer  to  the  fourth  plea,  assigning  in  substance 
the  same  causes.     Joinders  in  demurrer. 

Barstow,  in  support  of  the  demurrers.  These  pleas  profess  to  answer  the  whole 
count,  but  they  give  no  answer  whatever  to  that  part  of  the  breach  which  complains 
of  the  non-acceptance  of  the  linseed,  and  the  not  working  it  out  of  the  ship  within 
the  fourteen  days.  All  that  the  third  plea  says  is,  that  the  defendants  were  not 
requested  to  pay  in  ready  money  or  to  give  their  acceptance.  That  is  quite  immaterial 
to  the  maintenance  of  this  action.  The  same  objection  applies  to  the  fourth  plea.  A 
clear  cause  of  action,  therefore,  remains  upon  the  declaration  unanswered. 

Swann,  contrk.  The  pleas  are  good,  for  they  traverse  a  material  averment,  which 
was  essential  to  the  maintenance  of  the  action.  Upon  the  true  construction  of  this 
contract,  the  tender  of  the  bill  by  the  plaintiff'  for  acceptance,  and  the  acceptance  of 
the  goods  by  the  defendants,  were  mutual  conditions  :  and  the  defendants  were  not 
bound  to  accept  the  goods  until  the  plaintiff  tendered  them  a  bill  for  acceptance,  that 
being  the  special  mode  of  payment  agreed  upon.  The  plaintiff'  was  to  do  the  first  act, 
namely,  to  draw  the  bill.  If  this  averment  had  not  been  introduced  into  the  declara- 
tion, it  would  be  consistent  with  it  that  the  defendants  refused  to  receive  the  goods, 
because  the  plaintiff'  would  [328]  not  draw  the  bill.  The  defendants  had  the  option 
of  paying  by  bill  at  two  months  if  they  thought  fit,  and  their  contract  was  to  accept 
the  goods  only  provided  the  plaintiff  would  receive  payment  in  that  mode.  The  law 
on  this  subject  is  thus  stated  in  the  note  to  Pceters  v.  Ojne  (2  Saund.  352  b.)  : — "  Where 
two  concurrent  acts  are  to  be  done,  the  party  who  sues  the  other  for  non-performance 
must  aver  that  he  has  performed,  or  was  ready  to  perform,  his  part  of  the  contract." 
The  averments  traversed  by  the  pleas  were  therefore  material  and  traversable,  and  the 
issues  are  well  taken  upon  them. 

Lord  Abinger,  C.  B.  The  plaintiff'  has  averred  in  his  declaration  all  that  he  was 
bound  to  do  in  order  to  maintain  the  action.  The  contract  was,  that  the  defendants 
should  buy  of  the  plaintiff"  a  quantity  of  linseed,  to  be  worked  by  them  within  fourteen 
days  after  it  arrived  in  the  river  and  was  ready  for  delivery,  and  to  be  paid  for  in 
ready  money,  minus  a  certain  discount,  or  by  their  acceptance  at  two  months.  The 
declaration  states  the  arrival  of  the  linseed,  and  that  it  was  ready  for  delivery,  and 
avers  that  it  was  duly  tendered  to  the  defendants  for  their  acceptance,  and  that  they 
were  requested  to  pay  for  it  in  ready  money,  or  to  give  their  acceptance,  which  they 
refused  to  give,  and  discharged  the  plaintiff  from  drawing  upon  them  :  and  it  is  then 
averred  as  a  breach,  that  the  defendants  did  not  accept  or  work  the  linseed,  or  pay 
for  it  in  ready  money.     To  this  the  defendants  plead,  that  they  were  not  requested 
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to  pay  in  ready  money,  or  to  give  their  acceptance,  and  in  another  plea,  that  they  did 
not  refuse  to  give  their  acceptance,  or  discharge  the  plaintifi'  from  drawing  upon  them 
or  tendering  a  bill  for  their  acceptance.  That  is  no  answer  to  the  breach  of  contract 
alleged  in  the  declaration  ;  it  leaves  it  in  doubt  whether  they  had  or  had  not  refused 
to  accept  the  goods.  Why  should  the  plaintift'  request  them  to  pay  [329]  either  in 
bills  or  cash,  until  they  had  accepted  the  goods  ?  They  might  have  said  that  they 
were  willinf  to  pay  by  a  bill,  but  that  the  plaintifi"  required  cash,  and  that  would  have 
been  a  good  defence ;  but  the  issues  raised  by  these  pleas  are  altogether  immaterial. 
Our  judgment  must  therefore  be  for  the  plaintiff. 

Alhekson,  B.  I  am  of  the  same  opinion.  The  facts  stated  in  these  pleas  are 
wholly  immaterial  to  the  maintenance  of  the  action,  on  the  state  of  facts  set  forth  in 
the  declaration.  The  agreement  of  the  defendants  is,  that  they  will  accept  the  goods, 
and  pay  for  them  in  one  of  two  modes.  As  soon,  therefore,  as  the  plaintiff  tendered 
the  goods,  and  the  defendants  refused  to  receive  them,  the  contract  was  broken,  and 
the  right  of  action  accrued. 

GuKNEY,  B.,  concurred. 

Judgment  for  the  plaintiff. 

HORNE  V.  Ramsdale.  Exch.  of  Pleas.  Jan.  19,  1842. — To  a  declaration  stating  that 
T.  was  the  lessee  of  certain  tolls,  and  that  S.  and  the  defendants  agreed  to  join 
with  T.  in  a  bond  conditioned  for  payment  of  the  rent  under  the  lease  ;  and 
alleging  as  a  breach  that  the  defendant  refused  to  join  T.  in  the  bond  :  the 
defendant  pleaded,  first,  that  at  the  time  of  tendering  the  bond  to  him,  S.  had 
not  executed  the  same,  nor  was  he  present  ready  to  execute  it  jointly  with  the 
defendant :  2nd,  that  S.  died  before  the  commencement  of  the  suit,  and  that 
before  his  death  the  bond  was  not  tendered  to  the  defendant  for  execution,  nor 
was  he  requested  to  execute  it : — Held,  that  the  pleas  were  bad. 

[S.  C.  11  L.  J.  Ex.  100.] 

Assumpsit.  The  declaration  stated,  that  by  a  certain  agreement  made  between 
the  plaintiff,  as  clerk  to  the  commissioners  for  building  a  certain  bridge,  to  wit,  at 
Staines,  in  the  county  of  Middlesex,  of  the  first  part,  one  VV.  Taylor  of  the  second 
part,  and  G.  Simpson  and  the  defendant  of  the  third  part,  it  was  agreed,  that  whereas 
the  commissioners  were  empowered  to  erect  a  certain  toll-gate,  and  the  said  W.  Taylor 
had  been  and  was  declared  the  renter  of  the  tolls  to  be  received  at  the  said  gate,  and 
had  proposed  the  said  G.  Simpson  and  the  defendant  as  his  sure-[330]-ties ;  and 
whereas  the  said  W.  Taylor  had  agreed  to  execute  a  counterpart  of  the  lease  which 
the  commissioners  should  execute  to  him  of  the  said  tolls ;  and  the  said  G.  Simpson 
and  the  defendant  undertook,  on  their  parts,  for  the  punctual  payment  of  the  rent 
according  to  the  terms  of  that  agreement,  and  to  join  with  the  said  W.  Taylor  in  a 
bond  in  the  penal  sum  of  10001.,  for  the  due  performance  of  the  covenants  and  pay- 
ment of  the  rent  in  the  said  lease  contained  and  reserved,  &c.  The  declaration  then 
averred,  that  the  commissioners  did  execute  a  lease  to  Ta3'lor,  pursuant  to  the  agree- 
ment ;  and  that  although  Taylor  and  Simpson  did  afterwards,  to  wit,  on  &c.,  execute 
a  certain  bond  in  the  penal  sum  of  10001.,  for  the  due  payment  of  the  rent  reserved 
by  the  said  lease  ;  and  although  the  defendant  was  afterwards,  to  wit,  on  &c.,  requested 
by  the  commissioners  to  join  in  the  said  bond,  and  to  execute  the  same,  and 
although  the  said  bond,  after  the  same  was  executed  by  the  said  W.  Taylor,  was 
tendered  to  the  defendant  to  be  executed  by  him  ;  yet  the  defendant  did  not  nor 
would  join  with  the  said  W.  Taylor  in  the  said  bond,  whei'eby  the  commissioners  were 
unable  to  recover  from  the  defendant  the'sum  of  8001.  then  due  from  the  said  W.  Taylor 
to  the  said  commissioners  for  the  rent  of  the  said  tolls,  &c. 

Pleas  : — First,  that  at  the  time  of  tendering  and  offering  the  said  bond  to  the 
defendant  to  be  executed  by  him,  as  in  the  declaration  mentioned,  the  said  G.  Simpson 
had  not  executed  the  same,  nor  was  he  present  on  that  occasion,  ready  to  execute  the 
same  jointly  with  the  defendant ;  secondly,  that  the  said  G.  Simpson  departed  this 
life  befoi'e  the  commencement  of  this  suit,  and  that  before  the  decease  of  the  said 
G.  Simpson,  the  said  bond  was  not  tendered  or  offered  to  the  defendant  for  his 
execution,  nor  was  he,  before  the  decease  of  the  said  G.  Simpson,  requested  to  execute 
the  same. 
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To  these  pleas  the  plaintiff  demurred  specially  ;  assign-[331]-iiig  for  causes  of 
demurrer,  that  the  fact  of  Simpson's  not  having  executed  the  bond  before  it  was 
tendered  to  the  defendant  for  his  execution,  and  of  his  having  died  before  it  was 
so  tendered,  were  no  answer  to  the  action.     Joinder  in  demurrer. 

Cleasby,  in  support  of  the  demurrer.  These  pleas  furnish  no  answer  to  the  action. 
The  first  appears  to  suppose  it  to  have  been  material  that  the  sureties  should  both 
execute  the  bond  at  the  same  time  and  place.  But  there  is  no  agreement  on  the  part 
of  one  surety,  that  the  other  shall  also  execute  ;  otherwise  it  would  only  be  for  two 
of  the  obligors  to  refuse  to  meet  for  the  purpose  of  executing  it,  and  the  lessor  would 
be  left  without  any  mode  of  obtaining  security.  The  second  plea  merely  amounts  to 
this,  that  Simpson  had  not  executed  the  bond  when  it  was  tendered  to  the  defendant 
for  execution.  If  that  be  a  defence,  each  surety  has  but  to  I'efuse  to  execute,  and  the 
plaintitl'  is  without  remedy.  There  is  no  condition  that  either  of  them  shall  not  join 
the  principal  in  the  bond,  unless  the  other  has  first  executed,  or  is  ready  to  join  in 
the  execution.  They  cannot  be  compelled  to  meet  for  the  purpose.  The  Coui't  then 
called  upon 

Erie,  contra.  It  is  part  of  the  stipulation  between  the  parties  that  there  shall  be 
two  sureties  :  but  the  commissioners  have  executed  the  lease  with  one  surety  only, 
and,  having  lain  by  until  the  other  is  dead,  and  the  principal  has  become  insolvent, 
now  call  upon  the  former  for  payment  of  the  whole  sum  duo.  This  amounts  to  such 
laches  on  their  part  as  discharges  the  defendant  from  his  obligation  ;  since  he  may 
reasonably  allege,  that  one  motive  for  his  becoming  a  surety  was  that  his  co-surety 
would  exercise  some  control  over  the  principal :  his  situation  has  therefore  been 
altered  to  his  prejudice,  by  the  neglect  of  the  commissoners  to  obtain  the  signature 
of  both  sureties  [332]  pursuant  to  the  agreement.  In  Bellairs  v.  Ebsivtnih  (3  Campb. 
53),  the  defendant  gave  a  bond  to  the  plaintiffs  for  the  due  accounting  of  the  principal, 
who  afterwards,  with  the  plaintiff's'  knowledge,  took  a  paitner :  it  was  held  that  the 
defendant  was  thereby  discharged  from  liability.  In  Dance  v.  Girdler  (1  N.  R.  34), 
where  the  defendant  gave  a  bond  to  the  plaintiffs,  payable  to  them  and  their  successors, 
as  governors  of  a  society,  conditioned  for  the  faithful  accounting  with  them  and  the 
successors,  governors,  &c.,  of  a  collector  ;  and  the  society  was  afterwards  incorporated 
by  letters  patent ;  it  was  held,  that  the  defendant  was  not  liable  for  the  default  of  the 
collector  subsequently  to  such  incorporation.  [Alderson,  B.  Here  the  parties  agree 
to  join  with  Taylor  in  the  bond  ;  the  only  material  thing,  therefore,  was  that  Taylor 
should  execute  it.]  Suppose,  when  the  parties  met,  one  refused  to  execute  ;  might 
not  the  other  take  advantage  of  his  refusal  1  If,  before  the  bond  was  tendered  to  the 
defendant  for  execution,  Simpson  had  been  released,  the  defendant  would  surely  have 
been  discharged.  But  further,  the  declaration  is  defective  :  the  agreement  ought  to 
have  been  made  with  the  commissioners ;  and  unless  it  were  so  made,  there  was  no 
consideration  for  the  defendant's  promise,  inasmuch  as  it  does  not  appear  that  the 
plaintiff  had  any  authority  to  make  the  agreement  on  their  behalf.  The  whole  of  the 
consideration  is  the  lease  of  the  tolls  to  Taylor  by  the  commissioners. 

Lord  Abinger,  C.  B.  I  am  clearly  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  Court.  The  agreement  must  receive  the  same  interpretation  as  it 
would  have  borne  at  the  time  when  it  was  signed.  It  is  a  contract  by  each  of  the 
intended  sureties  to  join  in  the  bond  with  Taylor,  the  principal ;  i.e.  to  execute  the 
bond  in  the  character  of  surety.  It  is  not  a  contract  that  they  shall  [333]  execute 
it  in  the  presence  of  each  other,  or  that  if  one  die,  the  other  shall  be  at  liberty  to 
refuse  to  execute  it.      As  to  the  other  point,  I  think  the  declaration  is  quite  sufficient. 

Alderson,  B.  I  am  of  the  same  opinion.  What  the  defendant  undertook  was, 
to  join  with  Taylor  in  the  bond.  The  only  condition  precedent  was  the  execution  of 
the  bond  by  Taylor.  He  has  executed  it,  but  the  defendant  refuses  to  do  so.  I  think 
he  has  no  right  so  to  refuse ;  it  is  no  part  of  the  agreement  that  he  shall  join  with  the 
other  surety  in  the  execution. 

GURNEY,  B.,  concurred. 

Judgment  for  the  plaintiff. 


142  ENGLAND   r.   WATSON  9  M.  &  W.  334. 


England  and  Another,  Executors,  v.  Watson,  Executor.  Exch.  of  Pleas.  Jan.  19, 
1842.— Payment  of  money  into  Court,  unrler  the  4  &  5  Ann.  c.  16,  s.  13,  in 
discharge  of  principal  and  interest  on  a  bond,  and  costs,  cannot  be  pleaded  to  an 
action  on  the  bond. 

[S.  C.  1  Dowl.  (N.  S.)  392 ;  11  L.  J.  Ex.  333 ;  6  Jur.  763.] 

Debt  on  bond  by  the  plaiiitift's,  as  executors  of  the  surviving  executor  of  the  will 
of  W.  Pinning,  the  survivor  of  Samuel  Bean,  against  the  defendant  as  executor  of 
John  Watson.  The  declaration  stated,  that  John  Watson  in  his  lifetime,  by  his 
writing  obligatory  i^'c,  acknowledged  himself  to  be  held  and  firmly  bound  to  the  said 
W.  Piiniing  and  S.  Bean  in  the  sum  of  £3000 ;  and  averred  as  a  breach  the  non- 
payment thereof  by  John  Watson  in  his  lifetime,  or  by  the  defendant  as  executor 
since  his  decease. 

The  plea  set  out  the  bond  and  condition  on  oyer.  The  condition,  after  reciting, 
that  by  a  marriage  intended  to  be  solemnized  between  the  said  John  Watson  and 
Elizabeth  Kobinson,  he  the  said  John  Watson  would  receive  with  his  said  intended 
wife  the  sum  of  £2000  and  upwards,  stated,  that  the  bond  was  to  be  void,  if,  after 
the  marriage,  the  said  John  Watson  should  die  in  the  lifetime  of  his  said  intended 
wife,  and  his  heirs,  executors,  &c.,  should,  within  six  months  after  his  decease,  pay 
to  the  said  W.  Pinning  [334]  and  S.  Bean  the  sum  of  £1500,  in  trust  for  his  said 
intended  wife ;  but  if  she  should  die  in  his  lifetime,  the  bond  was  to  be  void  in  case 
he  should  make  payment  to  the  person  or  persons  to  whom  she  should,  by  any  will  or 
other  testamentary  writing,  give  or  bequeath  all  or  any  part  of  the  said  sum  of  £1500. 
The  plea  then  alleged  payment  into  Court  of  the  sum  of  £315,  principal  money  and 
interest  due  upon  the  bond,  together  with  the  further  sum  of  £11  for  costs;  and 
averred  that  those  sums  were  the  full  amount  due  for  principal,  interest,  and  costs. 
Verification. 

General  demurrer  and  joinder. 

The  points  marked  for  argument  on  the  part  of  the  plaintiffs  were  : — 1st,  that 
payment  of  money  into  Court,  under  the  stat.  4  &  5  Anne,  c.  16,  in  discharge  of  all 
principal  and  interest  due  upon  a  bond,  and  of  costs  incurred  in  any  suit  at  law  or  in 
equity,  could  not  be  pleaded  :  2ndly,  that  the  provisions  of  the  4  &  5  Anne,  c.  16, 
s.  3,  did  not  apply  to  the  case  of  a  bond  conditioned,  like  the  present,  for  the  payment 
of  uncertain  amounts,  contingent  on  uncertain  events  :  3rdly,  that  under  the  stat. 
8  &  9  Will.  3,  c.  11,  the  plaintiffs  were  entitled  to  have  judgment  for  the  whole 
penalty  on  the  bond,  to  stand  as  a  security  for  future  breaches. 

The  defendant's  points  were  : — 1st,  that  the  bond  in  question  was  a  bond  with  a 
condition  of  defeasance,  to  make  void  the  same  upon  payment  of  a  less  sum  at  a  day 
certain,  within  the  4  Anne,  c.  16,  ss.  12  &  13  :  2ndly,  that  by  that  statute,  payment 
into  Court  of  the  sum  actually  due  upon  such  a  bond  at  any  time,  with  costs,  might 
be  pleaded,  and,  if  no  more  were  actually  due,  was  a  complete  answer  to  the  action 
upon  it :  3rdly,  that  the  plea  stated  a  traversable  fact,  viz.  that  no  more  than  £315 
was  due  upon  the  bond,  and  that  a  good  issue  might  be  taken  thereon. 

Crompton,  in  support  of  the  demurrer.  This  plea  is  [335]  altogether  unwarranted 
by  precedent.  It  is  an  attempt  to  extend  the  provisions  of  the  stat.  4  &  5  Anne, 
c.  16,  ss.  12  &  13,  to  the  case  of  a  bond  debt  payable  on  a  contingency.  Such  a 
construction  is  altogether  opposed  to  the  established  sense  of  the  statute.  The  12th 
section  enacts,  that  where  an  action  of  debt  is  brought  "  upon  any  bond  which  hath 
a  condition  of  defeasance  to  make  void  the  same  upon  payment  of  a  lesser  sum  at  a 
day  or  place  certain,"  if  the  obligor  has,  before  action  brought,  paid  the  pi-incipal  and 
interest  due  by  the  defeasance,  although  not  strictly  according  to  the  condition,  such 
payment  may  be  pleaded  to  the  action,  and  shall  be  an  effectual  bar.  The  13th 
section  enacts,  "  that  if  at  any  time,  pending  an  action  upon  any  such  bond  with  a 
penalty,  the  defendant  shall  bring  into  the  Court  where  the  action  shall  be  depending, 
all  the  principal  money  and  interest  due  on  such  bond,  and  also  all  such  costs  as  have 
been  expended  in  any  suit  or  suits  at  law  or  in  equity  upon  such  bond,  the  said  money 
so  brought  in  shall  be  deemed  and  taken  to  be  in  full  satisfaction  and  discharge  of  the 
said  bond ;  and  the  Court  shall  and  may  give  judgment  to  discharge  every  such 
defendant  of  and  from  the  same  accordingly."     The  clear  meaning  of  that  section  is, 
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not  that  the  amount  of  the  debt  is  to  be  found  and  settled  by  a  jury,  but  that  it  is 
to  be  ascertained  hy  the  officer  of  the  Court.  He  was  then  stopped  by  the  Court, 
who  called  on 

W.  H.  "Watson,  contrJi.  The  defendant  is  entitled  to  plead  the  payment  into 
Court  in  this  case.  Before  the  stat.  3  &  4  Will.  4,  c.  42,  s.  21,  and  the  rules  of  Court 
founded  thereon,  of  Hilary  Term,  4  Will.  4,  and  Trinity  Term,  1  Vict.,  the  general 
rule  was,  that  money  could  bo  paid  into  Court  only  in  actions  of  debt  or  assumpsit, 
where  the  plaintiff  demanded  a  sum  certain,  or  one  capable  of  being  ascertained  by 
mere  computation.  There  were  also  several  particular  statutes,  under  which  it  would 
be  paid  [336]  in,  e.g.,  the  Carriers'  Act,  1  Will.  4,  c.  68.  But,  until  the  recent  statute 
and  the  new  rules,  it  could  in  no  case  be  pleaded.  Now  the  rule  of  'I'rinity  Term, 
1  Vict.,  is  in  the  most  general  terras  :  it  directs,  that  when  money  is  paid  into  Court, 
it  shall  be  pleaded  in  all  cases.  Secondly,  this  bond  is  within  the  4  &  5  Anne,  c.  16, 
s.  12  ;  for,  being  payable  six  months  after  Watson's  decease,  it  is  a  bond  payable  "at 
a  day  certain."  A  bond  payable  on  a  contingency,  when  the  contingency  has  happened, 
is  within  the  statute.  In  Murray  v.  Earl  of  Stair  (2  B.  &  Cr.  82),  which  was  the  case 
of  a  post  obit  bond,  payable  six  months  after  the  decease  of  the  then  Earl  of  Stair, 
Abbott,  C.  J.,  thought  it  was  within  the  statute.  In  Ex  parte  JFinchesier  (I  Atk.  118), 
Lord  Hardwicke  thought  it  was  not  a  case  falling  within  the  statute ;  but  there  the 
contingency  had  not  happened,  because  the  principal  money  had  not  become  due. 
[Alderson,  B.  This  is  not  like  the  case  of  a  bill  of  exchange,  which  shews  on  the  face 
of  it  how  much  is  due  ;  it  is  the  case  of  money  payable  at  a  certain  time  after  a  man's 
death  :  is  the  Master  to  determine  the  fact  or  the  time  of  the  deaths  There  may  in 
such  a  case  be  matters  in  controversy,  which  the  party  has  a  right  to  have  brought 
before  a  jury.  The  case  is  dift'erent  where  the  contingency  has  already  happened, 
and  nothing  more  is  required  than  mere  computation  ;  here  it  has  to  be  ascertained 
whether  the  contingency  has  in  fact  happened  or  not.]  The  test  is,  whether  it  is  a 
case  in  which  it  is  necessary  to  assign  breaches  under  the  stat.  8  &  9  Will.  3,  c.  11, 
s.  8  ;  if  it  be  not,  the  case  is  governed  by  the  statute  of  Anne.  In  Cardnzo  v.  Hardj/ 
(2  Moore,  220),  where  the  bond  was  payable  at  a  day  named,  or  within  a  month  after 
the  death  of  the  obligee,  which  should  first  happen,  it  was  held  to  be  a  case  in  which 
it  was  not  necessary  to  assign  breaches.  He  cited  also  Smith  v.  Bond  (10  Bing.  12.5  ; 
3  M.  &  Scott,  528)".  [Lord  Abingei-,  C.  B.  Should  not  the  plea  [337]  have  stated 
the  time  when  the  money  became  due?]  That  would  be  a  question  to  be  determined 
by  the  jury. 

Crompton,  in  reply.  The  new  rules  have  no  application  whatever  to  this  case. 
They  are  applicable  to  those  cases  in  which,  previously,  money  could  have  been  paid 
into  Court :  but  the  Court  did  not,  under  the  former  practice,  allow  money  to  be  paid 
into  Court  in  an  action  of  debt  on  bond.  The  rule  is  correctly  stated  in  Selwyn's 
Nisi  Prius,  tit.  Debt,  Vol.  1,  p.  542,  (8th  edit.) : — "  In  debt  upon  bond,  the  Court  will 
not  permit  money  to  be  paid  into  Court,  but  will  refer  it  to  the  Master  to  compute 
what  is  due  for  principal  and  interest."  Under  the  stat.  4  &  5  Anne,  c.  16,  the 
application  is  made  to  the  equitable  jurisdiction  of  the  Court,  and  the  Coui't  exercises 
a  discretion  upon  it ;  it  is  in  no  respect  the  province  of  the  jury,  nor  can  money  be 
paid  into  Court  in  such  a  case,  so  as  to  affect  the  pleadings. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  the  plaintifl's  are  entitled  to  the 
judgment  of  the  Court.  Under  the  statute  of  Anne,  a  defendant,  in  certain  cases  of 
debt  upon  bond,  may  pay  into  Court  the  principal  money  and  interest,  with  costs  of 
suit,  the  whole  to  be  computed  by  the  Master,  and  the  Court  may  thereupon  stay  the 
proceedings  in  the  a'otion.  But  it  does  not  at  all  follow  that  the  defendant  can  plead 
such  payment ;  indeed,  it  must  often  happen  that  the  proceedings  will  be  stayed 
before  he  will  be  required  to  plead.  The  new  rules  have  no  application  to  such  a  case 
as  this ;  all  that  they  do  is  to  direct  that  payment  of  money  into  Court  must  be 
pleaded,  which  applies  to  those  cases  where  the  payment  is  made  without  leave  of 
the  Court. 

Alderson,  B.  I  am  of  the  same  opinion.  The  payment  of  money  into  Court 
under  the  new  rules  has  nothing  [338]  whatever  to  do  with  the  present  case.  There 
the  defendant  fixes  the  amount  himself,  and  pays  it  in  at  his  peril :  but  under  the 
statute  of  Anne,  the  Court  is  to  ascertain,  through  its  officer,  the  amount  due  for 
principal  and  interest,  and  costs  upon  the  bond,  and  to  discharge  the  defendant  from 
the  debt.     In  this  case,  the  defendant  claims  himself  to  determine  the  amount  due 
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from  him  for  priiic-ipal,  interest,  <and  costs,  and  wants  the  jury  to  decide  whether  he  is 
right  or  wrong :  but  the  st^vtute  declares  that  that  is  a  question  for  the  Court. 

GuRNEY,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

Tv'LKK  r.  Br..iND.  Exch.  of  Pleas.  Jan.  19,  1842.— Assumpsit  for  work  and  labour, 
money  paid,  and  on  an  account  stated.  Plea,  as  to  41.  16s.,  parcel,  &c.,  that, 
after  the  making  of  the  defendant's  promises,  to  wit,  on  &c.,  the  defendant 
tendered  to  the  plaintiff  41.  16s.,  and,  as  to  that  sum,  he  has  always  been  ready 
to  pay  the  said  sum  of  41.  16s.  to  the  plaintiff,  and  now  brings  the  same  into 
Court,  &c.  Replication,  that  before  the  making  of  the  tender  in  the  plea 
mentioned,  and  before  and  at  the  time  of  the  demand  and  refusal  hereinafter 
mentioned,  a  larger  sum  than  41.  16s.,  to  wit,  71.  12s.,  that  sum  including  the 
41.  16s.,  was  due  from  the  defendant  to  the  plaintiff  on  account  of  divers  of  the 
causes  of  action  in  the  declaration  ;  and  that  before  the  making  of  the  said 
tender,  to  wit,  on  &c.,  the  plaintiff  demanded  of  the  defendant  payment  of  the 
said  sum  of  71.  12s.,  which  so  included  the  said  sum  of  41.  16s.  ;  yet  the  defendant 
did  not  pay  the  said  sum  of  71.  r2s.,  or  any  part  thereof,  but  refused  to  pay  the 
same  and  every  part  thereof,  and  that  no  set-off  or  other  just  cause  then  existed 
for  the  non-payment: — Held,  on  special  demurrer,  that  the  replication  was  good. 

[S.  C.  1  Dowl.  (N.  S.)  608  ;  11  L.  J.  Ex.  257  ;  6  Jur.  284.] 

Assumpsit  for  work  and  labour,  money  paid,  and  on  an  account  stated. 

Plea,  as  to  the  sum  of  41.  16s.,  parcel  &c.,  that  after  the  making  of  the  promises 
by  the  defendant  in  the  declaration  mentioned,  and  before  the  commencement  of  the 
suit,  to  wit,  on  the  i'8th  of  June,  1841,  the  defendant  was  ready  and  willing  to  pay, 
and  tendered  to  the  plaintiff  the  sum  of  41.  16s.,  and  that,  after  the  making  of  the 
promises  as  to  that  sum,  he  hath  always  been  and  still  is  ready  to  pay  the  said  sum  of 
41    16s.  to  the  plaintiff,  and  now  brings  the  same  into  Court,  &c. 

[339]  Keplication,  that  before  the  making  of  the  said  tender  in  the  said  plea 
alleged,  and  before  and  at  the  time  of  the  demand  and  refusal  hereinafter  mentioned, 
a  larger  sum  than  41.  16s.,  to  wit,  the  sum  of  71.  lis.,  the  said  last-mentioned  sum 
including  the  said  sum  of  41.  16s.,  was  due  from  the  defendant  to  the  plaintiff  on 
account  of  divers  of  the  said  causes  of  action  in  the  declaration  mentioned  ;  and  that 
before  the  making  of  the  said  tender  in  the  said  plea  alleged,  to  wit,  on  the  2.5th  of 
June,  1841,  the  plaintiff  demanded  of  the  defendant  payment  of  the  said  sum  of 
71.  12s.,  which  so  then  included  the  said  sum  of  41.  16s.,  yet  the  defendant  did  not 
pay  to  the  plaintiff  the  said  sum  of  71.  lis.  or  any  part  thereof,  but  then  wholly 
neglected  and  refused  to  pay  the  said  sum  of  71.  1 2s.  and  every  part  thereof ;  and 
that  no  set-off  or  other  just  cause  then  existed  for  non-payment  by  the  defendant  of 
the  said  sum  of  71.  12s.  or  anj'  part  thereof.     Verification. 

Special  demurier,  and  joinder  in  demurrer. 

Ogle,  in  support  of  the  demurrer.  This  was  a  good  tender  of  the  41.  16s.  The 
plaintiff  seeks  to  recover  on  several  causes  of  action,  and  the  defendant  in  such  case 
has  a  right  to  plead  a  tender  to  one  of  them.  Suppose  the  defendant  were  charged  as 
obligor  on  two  bonds,  one  for  3001.  and  the  other  for  2001.,  might  he  not  plead  a 
tender  as  to  one  of  them,  denying  his  liability  on  the  other?  In  Bac.  Abr., 
Tender,  449,  it  is  laid  down  that  "if  A.  be  indebted  to  B.  in  divers  distinct  sums 
of  money,  he  may  make  a  tender  of  any  one  of  the  sums."  Gottim  v.  Godwin 
(7  M.  &  W.  147)  will  be  relied  on  for  the  plaintiff,  but  that  case  is  distinguishable, 
because  there  there  was  but  a  single  cause  of  action.  Here  the  defendant  was  always 
ready  to  pay,  so  far  as  legards  this  sum  of  41.  16s.  The  plea  is  good  as  to  that 
amount,  and  the  replication  contains  no  answer  to  it. 

[340]  Martin,  contrk  The  replication  is  good.  The  cause  of  action  disclosed  by 
the  declaration  is  one  which  the  plaintiff  might  enforce  at  once,  without  any  demand 
of  payment^  Then  the  plea  of  tender  means  this :  that  the  debtor,  though  he  was 
bound  to  pay  without  demand,  may  tender  the  sum  due  ;  and  if  he  can  also  make  out 
that  he  was  always  ready  to  pay  it,  the  law  excuses  him  from  any  damages  subsequent 
to  such  tender.  He  must  shew  affirmatively,  that  from  the  time  of  the  accruing  of 
the  debt  he  was  always  ready  to  pay  ;  and  therefore  it  is  that  a  demand  and  lefusal 
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previously  to  the  tender  prevents  him  from  ever  availing  himself  of  the  tendei',  because 
he  has  once  made  a  default.  Now  this  replication  shews  that  there  was  a  time  when 
the  defendant  was  not  ready  to  pay  the  41.  16s.,  viz.,  when  he  refused  payment  "of 
the  said  sum  of  71.  12s.  (which  included  the  41.  16s.),  and  every  part  thereof." 
[Aldersou,  B.  If  the  words  "  and  every  part  thereof "  are  a  material  part  of  the 
averment,  you  are  right.]  The  defendant  might  have  rejoined  a  tender  of  the  41.  16s. 
[Alderson,  B.  The  question  is,  whether  this  replication  does  state  a  demand  and 
refusal  of  the  41.  16s.  Suppose  the  one  party  demands  71.  12s.,  and  the  other  says, 
I  do  not  owe  you  more  than  41.  16s.,  and  no  more  passes ;  is  that  a  refusal  of  payment 
of  the  41.  16s.  ?]  Yes,  because  it  is  the  duty  of  the  debtor  to  pay  the  sura  ju.stly  due, 
and  there  is  no  obligation  on  the  creditor  to  demand  it;  and  it  makes  no  difference 
whether  it  be  demanded  as  part  of  a  larger  sum  or  not.  A  tender,  at  the  time  of  the 
demand,  of  the  41.  16s.,  would  indeed  have  been  an  answer  to  this  replication  ;  but  on 
these  pleadings  it  appeal's  to  be  a  previous  demand  of  the  71.  12s.,  and  a  refusal  of  all 
and  every  part  of  that  sura.  [Lord  Abinger,  C.  B.  Are  we  bound  to  assume  that 
the  tender  stated  in  the  plea,  and  admitted  by  the  replication,  was  made  at  a  difl'erent 
time  from  the  demand  ?  It  might  have  been  immediately  after,  and  part  of  the  same 
transaction.  A  previous  demand  means  a  demand  raade  on  [341]  a  substantially 
different  occasion.]  It  is  admitted  by  this  demurrer,  that  a  larger  sum  than  41.  16s., 
and  including  that  sum,  was  due ;  that  the  plaintiff  demanded  it,  and  the  defendant 
refused  to  pay  the  same  and  every  part  thereof ;  and  all  that  appears  further  is,  that 
on  a  subsequent  occasion,  the  defendant  tendered  the  41.  16s.  only  ;  but  his  previous 
default  had  incapacitated  him  from  setting  up  that  defence.  Cotton  v.  Godwin  is 
precisely  in  point. 

Ogle,  in  reply.  The  whole  appears  on  the  pleadings  to  have  been  one  and  the 
same  transaction.  [Lord  Abinger,  C.  B.  To  make  out  your  defence,  you  ought  to 
shew  that  then  and  there  you  tendered  the  whole  sum  demanded,  or  that  no  more 
was  due  than  41.  16s.,  and  that  you  then  tendered  that.]  How  could  the  defendant 
rejoin,  but  by  repeating  the  tender,  as  alleged  in  the  plea?  The  replication  ought  to 
have  shewn  that  a  larger  sum  was  due  than  the  amount  tendered,  on  the  same  cause 
of  action.  In  Cotton  v.  Godwin,  the  replication  was  applied  to  the  specific  cause  of 
action  as  to  which  the  tender  was  made ;  but  that  is  not  so  here.  [Alderson,  B. 
Why  could  not  you  rejoin  that  when  the  plaintiff  demanded  the  71.  12s.,  you  tendered 
the  41.  16s.  1  you  ought  to  araend  by  so  rejoining.] 

Lord  Abinger,  C.  B.  Where  the  replication  to  a  plea  of  tender  re-enforces  the 
demand,  and  sets  it  up  again,  the  rejoinder  must  either  deny  or  confess  and  avoid 
that  demand,  otherwise  it  must  be  taken  that  the  whole  sum  is  due.  Therefore, 
although  the  original  plea  of  tender  does  not  admit  the  whole  sum  to  be  due,  it  is 
admitted  on  this  demurrer.  The  defendant  should  have  rejoined  by  re-alleging  a 
tender,  at  the  time  of  the  plaintiff's  demand  of  71.  12s.,  of  the  smaller  sum  of  41.  16s., 
and  denying  that  more  was  due. 

Alderson,  B.  All  the  facts  stated  in  the  replication  are  admitted  by  the  demurrer, 
and  facts  may  ))e  supposed  [342]  which  make  them  all  true ;  as  a  demand  of  the 
whole,  afterwards  payment  of  part,  and  then  a  tender  of  the  residue. 

GuRNEY,  B.,  concurred. 

Leave  to  amend  on  payment  of  costs ;  otherwise  judgment  for  the  plaintiff. 

Plock  and  Another  v.  Pacheco.  Exch.  of  Pleas.  Jan.  21,  1842.— A  Judge  made 
an  order  for  the  arrest  of  the  defendant  for  £422.  The  capias  was  indorsed  for 
4221.  13s.  4d.,  (the  real  amount  of  the  debt).  The  Court  refused  to  discharge 
the  defendant  out  of  custody,  and  directed  the  writ  to  be  amended  on  payment 
by  the  plaintiff  of  the  costs  of  the  application  for  the  defendant's  discharge. 

[S.  C.  1  Dowl.  (N.  S.)  380;  11  L.  J.  Ex.  106.] 

R.  V.  Richards  moved  for  a  rule  to  shew  cause  why  the  defendant  in  this  cause 
should  not  be  discharged  out  of  custody,  and  why  the  plaintiffs  should  not  pay  the 
costs  of  this  application.  It  appeared  from  his  affidavit,  that  the  defendant,  having 
gone  on  board  a  vessel  at  Southampton  bound  for  the  West  Indies,  was  arrested  at 
Falmouth  on  a  capias  issued  in  pursuance  of  a  Judge's  order  under  1  &  2  Vict.  c.  110, 
s.  3.     The  learned  Judge,  before  making  the  order,  inquired  the  amount  of  the  debt, 
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and  being  infoimed  that  it  was  4221.  13s.  4d.,  he  indorsed  on  the  order  the  sum  of 
£422.  The  defendant  was  arrested  for  the  sum  of  £4221.  13s.  4d.,  for  which  amount 
the  capias  was  indorsed. 

Kiehards  contended  that  the  arrest  was  bad,  having  been  made  for  a  larger  amount 
than  that  ordeied  by  the  Judge.  The  statute  empowered  an  arrest  onlj'  "  for  such 
sum  as  such  Judge  should  think  tit,  not  exceeding  the  amount  of  the  debt  or  damages," 
and  enabled  the  plaintiff  to  sue  out  thereon  a  writ  of  capias,  in  the  form  contained  in 
the  schedule  annexed  to  the  act ;  according  to  which  form,  the  writ  was  to  be  indorsed 
for  the  amciunt  of  bail  ordei'ed  by  the  Judge.  He  cited  Hodr/kinson  v.  Hodghinson 
(1  Ad.  it  Ell.  533;  3  Nev.  &  Man.  564),  where  the  defendant  was  discharged  out  of 
cus-[343]-tody,  on  the  ground  that  in  the  copy  of  the  capias  the  direction  appeared  to 
be  to  the  sherifl'of  "Middlesex." 

Cleasby  shewed  cause  against  the  rule  in  the  first  instiince  ;  and  also  applied  for  a 
cross  rule  to  shew  cause  why  the  writ  of  capias  should  not  be  amended,  by  substitut- 
ing thereon  the  sum  of  £422  instead  of  4221.  13s.  4d.  He  urged  that  the  Courts  had 
always  acted  on  the  principle  of  allowing  amendments  in  writs,  where  the  justice  of 
the  case  requires  them,  arid  where  no  injury  is  done  to  any  party.  In  Laroche  v. 
jrasbroiiffh  (2  T.  R.  737),  which  was  an  application  to  amend  a  writ,  Lord  Kenyon 
said,  "  The  justice  of  the  case  requires  that  we  should  permit  the  plaintiff  to  amend. 
If  the  defendant  had  indeed  suffered  by  the  excess  in  the  execution,  that  might  have 
varied  the  case ;  but  here  he  has  not  sustained  any  damage  by  it."  So  here,  the 
defendant  can  have  sustained  no  damage  whatever  by  being  held  to  bail  for  the  odd 
shillings  and  pence  beyond  the  sum  directed  by  the  Judge.  The  Court  is  expressly 
empowered,  by  the  6th  section  of  the  act,  upon  the  application  of  a  party  by  rule  or 
order  for  his  discharge  from  arrest,  to  make  absolute  or  discharge  such  rule  or  order, 
or  "  to  make  such  other  order  therein  as  to  such  Judge  or  Court  shall  seem  fit." 

Kiehards,  in  reply.  In  Trolter  v.  Buss  (1  Bing.  N.  C.  516;  1  Scott,  403),  the 
Court  held  that  they  had  no  jurisdiction  to  amend  a  writ  of  summons.  Such  an 
amendment  was  indeed  allowed  in  Laki7i  v.  Watson  (2  C.  &  M.  685),  but  that  was  in 
order  to  save  the  Statute  of  Limitations  ;  and  Parke,  B.,  in  his  judgment,  appears  to 
confine  such  amendments  to  cases  of  that  nature.  [Alderson,  B.  The  stat.  1  &  2 
Vict.  c.  110,  had  not  then  passed  ;  and  therefore  the  exception  could  not  have  been 
extended  [344]  to  a  case  like  the  present.]  Partridge  v.  Wallhank  (1  M.  &  W.  316) 
is  an  authority  to  the  same  effect. 

Lord  Abinger,  C.  B.  In  this  case,  as  no  oppression  appears  to  have  been  exer- 
cised towaids  the  defendant,  and  as  we  are  empowered,  by  the  6th  section  of  the  act, 
to  make  such  order  in  the  matter  as  we  shall  think  fit,  under  all  the  circumstances, 
we  think  the  defendant  should  pay  into  Court  the  sum  of  £422,  and  £20  in  lieu 
of  bail,  with  liberty  to  take  out  those  sums  on  putting  in  and  perfecting  special  bail : 
Mr.  Cleasby's  rule  for  amending  the  writ  will  be  made  absolute,  and  Mr.  Richards's 
rule  discharged,  the  plaintiffs  paying  the  costs  of  this  application. 

Ai.DEK.soN,  B.  I  agree  in  opinion  that  this  writ  ought  to  be  amended,  and  think 
that,  in  so  doing,  we  are  not  departing  from  any  principle  laid  down  by  this  Court  in 
former  cases.  We  have  allowed  writs  to  be  amended,  where  justice  appeared  to  require 
it,  and  the  situation  of  the  parties  has  not  been  changed  by  the  amendment,  as  in  the 
case  of  the  Statute  of  Limitations.  Here  the  Judge  thought  the  plaintiffs  were  in 
danger  of  losing  their  debt  by  the  defendant's  quitting  England  in  case  he  were 
at  large;  and  it  seems  to  me  that  that  circumstance  brings  the  case  within  the  same 
principle  that  governed  the  Courts  in  regard  to  the  Statute  of  Limitations.  Here, 
too,  we  have  something  by  which  the  writ  can  be  amended.  The  rules  will  there- 
fore be  disposed  of  in  the  manner  which  has  been  stated  by  my  Lord  Chief  Baron  ; 
and  the  plaintiffs  will  be  quite  sufficiently  punished  for  their  mistake  by  paying  the 
costs  of  these  applications. 

GuRNEY,  B.,  concurred. 

Rule  accordingly. 

[345]  Ball  AND  Others  t'.  Gordon  AND  Others.  Exch.  of  Pleas.  Jan.  24, 1842. 
—Declaration  by  indorsee  against  acceptor  of  a  bill  of  exchange  stated  it  to  be 
drawn  by  "certain  persons  using  the  name,  style,  and  firm  of  M.  &  Co.,"  and 
that  "the  said  M.  k  Co."  indorsed  it.     Semble,  that  this  was  not  a  sufficient 
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description,  as  it  did  not  shew  that  M.   &  Co.  drew  or   indorsed    the  bill   in 
that  name. 

[S.  C.  1  Dowl.  (N.  S.)  656 ;  11  L.  J.  Ex.  221.] 

Assumpsit  by  indorsees  against  acceptors  of  a  bill  of  exchange.  The  declaration 
stated,  that  "  whereas  certain  persons  using  the  name,  style,  and  firm  of  M'Leod  ife  Co., 
on  the  14th  da\'  of  July,  1841,  made  their  bill  of  exchange  in  writing,  and  thereby 
requii'ed  the  defendants  to  pay,  four  months  after  the  date  thereof,  to  them  the  said 
M'Leod  &  Co.,  or  order,  1321.  Os  7d.  value  received,  which  period  has  now  elapsed  ; 
and  the  defendants  accepted  the  said  bill,  and  the  said  M'Leod  &  Co.  then  indorsed 
the  same  to  W.  J.  Strickland,  who  then  indorsed  the  same  to  the  plaintiffs,"  &c. 

Special  demurrer,  assigning  for  causes,  that  the  alleged  di'awers  of  the  bill  were 
not  sufficiently  described,  as  they  ought  to  have  been  desciibed  by  their  christian  or 
names  of  baptism,  and  surnames,  or  by  the  initial  or  contraction  of  their  christian  or 
first  names,  in  addition  to  their  surnames ;  that  the  description  is  vague  and 
uncertain  :  and  that  even  if  "  M'Leod  &  Co."  is  a  sufficient  description,  yet  it  is  not 
alleged  that  the  supposed  drawers  in  fact  drew  the  bill  in  that  name,  or  by  means  of 
such  description.     Joinder  in  demurrer. 

Bovill,  in  support  of  the  demurrer.  The  description  of  the  drawers  of  the  bill  in 
this  declaration  is  not  sufficient.  The  rule  of  the  common  law  is  that  the  christian 
and  surnames  of  all  persons  mentioned  in  the  pleadings  should  be  accurately  set  out ; 
Stephen  on  Pleading,  329  (4th  edit.),  citing  Com.  Dig.,  Abatement  (E.  20),  (F.  19); 
Buckley  v.  Thomas  (Plowd.  128  a),  and  Eoive  v.  Roach  (1  M.  &  Selw.  304).  The 
authority  of  this  rule  is  recognized  also  in  Gamly  v.  Bechinm-  (2  Lev.  197).  And  the 
Stat.  3  &  4  Will.  4,  c.  42,  s.  12,  has  no  application  to  this  [346]  case,  because  it 
applies  only  to  parties  who  are  described  in  written  documents  by  the  initial  letter  or 
contraction  of  the  christian  or  first  name,  which  is  not  the  case  here.  In  Reg.  v.  JFed 
(1  G.  &  D.  481),  where  goods  the  property  of  the  Hull  and  Selby  Railway  Company 
were  described  in  a  coioner's  inquisition  as  the  property  of  " The  Proprietors  of  the 
Hull  and  Selby  Railway,"  it  was  held  that  the  inquisition  was  therefore  bad. 
[Alderson,  B.  It  is  consistent  with  this  declaration,  that  although  the  parties  used 
the  name  of  M'Leod  &  Co.,  they  made  the  bill  in  their  own  proper  names.]  Then, 
with  respect  to  the  indorsement,  it  is  not  even  said  that  the  said  persons  using  the 
name,  style,  and  firm  of  M'Leod  &  Co.  indorsed,  but  merely  "the  said  M'Leod  &  Co." 
If  the  plaintiflfs  do  not  know  the  names,  there  should  be  an  averment  to  that  effect. 

R.  V.  Richards,  contnV  The  declaration  is  sufficient.  It  is  in  the  form  constantly 
used  in  such  a  case.  In  the  form  given  by  the  rule  of  Trinity  Term,  1  Will.  4,  all 
that  is  stated  is,  that  "  one  E.  F.  made  his  bill  of  exchange  in  writing,"  &c.  ;  it  is  not 
said  that  he  made  it  in  the  name  of  E.  F.  [Lord  Abinger,  C.  B.  The  difficulty  is 
this,  that  it  is  possible  the  persons  using  the  name  of  M'Leod  Ik,  C!o.  may  have 
drawn  bills  and  used  a  different  name  or  names  ;  so  that  the  defendants  may  plead  to 
it,  supposing  it  to  be  drawn  in  the  name  of  M'Leod  &  Co.,  whereas  you  may  prove  a 
bill  drawn  in  another  name.]  It  is  certain  to  a  common  intent,  and  must  mean  that 
the  drawers  used  that  name  in  the  instrument  declared  on.  In  Bass  v.  Clive  (4  M.  & 
Selw.  13),  the  declaration  was  on  a  bill  drawn  "by  certain  persons  trading  under  the 
name,  style,  and  firm  of  E.  N.  &  Co.,"  payable  to  their  own  order  ;  and  it  was  held, 
as  against  the  acceptor,  who  had  accepted  the  bill  so  drawn,  that  it  was  no  variance  if 
it  were  proved  that  the  firm  consisted  of  one  [347]  person  only.  [Alderson,  B. 
Would  it  be  sufficient  to  say  that  "  a  certain  person  made  his  bill  of  exchange,"  &e.  1] 
It  is  submitted  that  it  would. 

The  Court  (a)  intimated  their  opinion  that  the  allegation  was  not  sufficient,  and 
gave  Richards  leave  to  amend  on  payment  of  costs  ;  otherwise 

Judgment  for  the  defendants. (J) 

{a)  Lord  Abinger,  C.  B.,  Alderson,  B.,  and  Gurney,  B. 
{h)  See  the  next  case. 
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TiGAR  AND  Another  v.  Gordon  and  Otuers.(c)  Exch.  of  Pleas.  18i2.— 
Declaration  by  indorsee  against  acceptor  of  a  bill  of  exchange,  stated  it  to  be 
drawn  by  "certain  persons,  by  and  under  the  name,  style  and  firm  of  G.  &  Son," 
and  that  "  the  said  persons,  by  and  under  the  said  name,  style,  and  firm  of 
G.  &  Son,"  indorsed  it :— Held^  on  special  demurrer,  that  this  was  a  sufficient 
description  of  the  drawers  and  indorsers. 

[S.  G.  1  Dowl.  (N.  S.)  892;  11  L.  J.  Ex.  279;  6  Jur.  629.] 

Assumpsit  by  indorsees  against  acceptors  of  a  bill  of  exchange.  The  declaration 
stated,  "that  whereas  certain  persons,  by  and  under  the  name,  style,  and  firm  of 
James  Gale  &  Son,  on  the  ISth  day  of  October,  18-41,  made  their  bill  of  exchange  in 
writing,  and  directed  the  same  to  the  defendants,  and  thereby  required  them  to  pay 
to  the  order  of  the  said  persons  so  using  the  said  name  style,  and  firm  of  James  Gale 
&  Son,  661.  7s.  lid.,  for  value  received,  four  months  after  the  date  thereof,  which 
period  had  elapsed  before  the  commencement  of  this  suit;  and  the  defendants 
then  accepted  the  said  bill,  and  the  said  persons,  by  and  under  the  said  name, 
style,  and  firm  of  James  Gale  &  Son,  then  indorsed  the  .said  bill  to  the  plaintiflfs,"  &e. 

Special  demurrer,  assigning  for  causes,  that  the  drawers  and  indorsers  of  the  bill 
are  not  sufficiently  or  properly  designated  or  described.     Joinder  in  demurrei-. 

Bovill,  in  support  of  the  demurrer,  relied  on  Ball  v.  Gordon  (ante,  345),  and,  in 
addition  to  the  authorities  there  cited,  referred  to  Eei  v.  Harrison  (8  T.  E.  508).  The 
only  distinction  between  the  case  of  Ball  v.  Gordon  and  the  present  is,  that  here  it  is 
stated  that  certain  persons,  by  and  under  the  name,  &c.,  drew"  [348]  the  bill.  But 
that  is  not  enough  to  satisfy  the  rule  of  law,  that  the  names  of  all  persons  mentioned 
in  the  pleadings  should  be  correctly  stated.  It  may  be  said  that  the  acceptor  is 
estopped  to  deny  that  the  bill  was  well  drawn  in  the  name  of  James  Gale  &  Co. ;  but 
at  all  events  there  is  no  such  estoppel  as  to  the  indorsement :  the  act  of  acceptance  is 
not  even  prima  facie  evidence  of  the  indorsement  being  correct.  And  even  as  to  the 
drawing,  it  is  not  a  conclusive  admission,  but  only  afi'ords  prima  facie  evidence  that 
the  bill  is  properly  drawn.  It  is  but  a  rule  of  evidence,  and  does  not  apply  to  the 
statement  on  the  pleadings. 

R.  V.  Richards,  contra.  This  is  the  usual  and  invariable  form  of  declaration 
which  has  long  been  adopted  in  declaring  on  a  bill  or  note  made  by  a  firm.  The 
drawing  is  admitted  by  the  acceptance  ;  and  the  declaration  states  the  bill  to  be 
indorsed  by  "  the  said  persons "  who  are  so  admitted  to  have  drawn  it.  If  this 
declaration  be  not  sufficient,  the  difficulties  in  the  waj^  of  mercantile  transactions  will 
be  insurmountable.  Suppose  the  case  of  a  foreign  bill  in  parts,  one  of  which  comes 
over  to  this  country  and  is  accepted,  and  then  another  arrives  covered  with  indorsements 
by  foreign  firms,  how  is  the  party  suing  to  set  them  all  out  by  christian  and  surname  ? 
Then  it  is  said  he  must  aver  that  he  does  not  know  them : — does  that  mean  that  he 
must  shew  he  has  no  knowledge  of  them,  or  no  means  of  knowledge  ?  If  the  latter, 
must  he  send  out  a  commission  to  India  or  China  to  ascertain  the  names,  before  he 
can  declare  upon  the  bill  ]  It  will  be  wholly  impossible  for  the  negotiation  of  bills  of 
exchange  to  be  carried  on,  if  the  holder  is  obliged  to  state  all  the  names  of  all  the 
persons  composing  the  dift'erent  firms  that  appear  on  the  face  of  them.  [Parke,  B. 
You  may  have  an  issue  on  that  most  complicated  of  all  questions — partnership — raised 
upon  every  indorsement.]  The  declaration  here  is  distinguishable  from  that  in  Ball 
V.  Gordm,  because  it  [349]  states  not  only  that  Gale  &  Co.,  under  that  name,  drew 
the  bill  (which  is  admitted  by  the  acceptance),  but  also  that  the  same  persons  by  the 
same  name  indorsed  it.  [Parke,  B.  And  that  you  are  bound  to  prove ;  therefore  if 
there  be  such  a  rule  as  is  contended  for  by  the  defendants,  it  is  impossible  for  the 
plaintiff  to  succeed,  unless  either  he  strikes  out  all  such  names,  and  so  loses  the  security 
of  them,  or  is  able  to  prove  the  Christian  and  surname  of  them  all,  though  they  may 
be  foreign  firms  from  the  most  remote  parts.]  Hex  v.  Hamson  and  Begim  v.  ?Fest 
were  cases  of  coroner's  inquisitions,  which  are  not  at  all  applicable  to  the  case  of  a 
bill  of  exchange.     He  again  referred  to  Bass  v.  Clive  (4  M.  &  Selw.  13). 

Bovill,  in  reply.  It  is  true  this  form  of  declaration  has  been  ordinarily  used,  but 
that  cannot  repeal  the  rule  of  law.     In  Wright  v.  IFelUe  (I  Chit.  Rep.  49),  it  was  held 

(c)  Decided  at  the  sittings  after  Trinity  Term,  1842  (June  22). 


9M.  &W.  350.  GIBBS    t'.   PIKE  149 

that  an  averment,  in  a  declaration  on  a  policy  of  insurance,  that  certain  persons 
named,  and  also  "certain  persons  trading  under  the  firm  of  E.,  F.,  &  Co.,"  were 
interested  in  the  property,  was  sufficient  after  verdict;  but  the  Court  strongly 
intimated  their  opinion  that  it  would  have  been  bad  on  special  demurrer.  This 
general  form  may  not  have  been  before  objected  to,  from  an  apprehension  that  there 
would  be  relief  given  by  amendment,  and  then  that  the  defendant  might  have  stricter 
t«rms  imposed  on  him  in  the  subsequent  stages  of  the  cause.  All  the  alleged  incon- 
venience is  avoided  by  stating  the  names  to  be  unknown.  [Parke,  B.  And  then 
there  might  be  an  issue  whether  they  were  known  or  unknown.  What  matter  the 
names,  if  the  bill  were  made  bj'  the  firm  ]]  The  defendants  rely  upon  the  strict  rule 
of  pleading. 

Parke,  B.  I  think  this  demurrer  ought  to  be  overruled.  As  to  the  case  of  Ball 
v.  Gordon,  it  certainly  appears  that  in  that  case  there  was  a  strong  intimation  of  the 
opinion  [350]  of  the  Court  that  the  declaration  was  insufficient,  and  an  amendment  in 
consequence ;  but  it  is  sufficient  to  say  that  it  is  distinguishable  upon  the  ground 
stated  by  Mr.  Richards  :  here  it  does  appear  that  the  bill  was  drawn  in  the  name  of 
the  firm.  According  to  all  the  precedents,  that  is  sufficient.  That  is  the  form  in  the 
precedent  given  by  Mr  Justice  Bayley  (Bayley  on  Bills,  (5th  edit.)  375) ;  and  from  my 
own  experience  I  can  say  that  for  a  long  series  of  years  such  has  been  the  established 
practice.  I  should  not  be  disposed  to  depart  from  that  practice  without  strong 
reason ;  and  there  is  none  at  all  here :  on  the  contrary,  the  inconvenience  of  hohling 
this  form  defective  would  be  immense  ;  it  would  be  almost  impossible  to  go  on  in  the 
negotiation  of  foreign  bills,  if  it  were  necessary  that  they  should  be  traced  with 
precision  through  so  many  names.  It  is  said  the  inconvenience  may  be  avoided  by 
saying  that  the  names  are  unknown  to  the  plaintiff;  but  then  there  would  be  an 
issue  on  that  question,  whether  they  were  known  or  unknown.  The  case  of  a  declara- 
tion upon  a  policy  of  insurance  is  different  in  two  respects  :  in  the  first  place,  the 
interest  is  never  stated  to  be  in  firms,  but  in  individuals  ;  and  in  the  next  place, 
the  parties  in  whom  the  interest  is  are  in  fact  the  plaintiffs,  and  therefore  the 
declaration  ought  to  state  their  names.  The  ease  of  a  bill  of  exchange  is  widely 
different,  and  the  established  form  of  declaration  is  such  as  has  been  adopted  in  the 
present  case.  It  states  that  the  bill  was  drawn  by  certain  persons  using  the  name, 
style,  and  firm  of  James  Gale  &  Co. — that  it  was  drawn  in  that  name — and  that  it 
was  indorsed  by  the  same  persons  in  that  name.  I  think,  therefore,  that  it  is  sufficient, 
and  that  our  judgment  should  be  for  the  plaintiff. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[351]  GiBBS  V.  Pike.  Exch.  of  Ple;is.  Jan.  12,  1842. — Where,  in  a  suit  in  equity, 
an  order  was  made  that  one  G.  should  pay  into  the  name  of  the  Aceouutant- 
General,  iu  trust  in  the  cause,  a  certain  sum  admitted  by  his  answer  to  have  been 
the  amount  of  the  sale  of  a  trust  fund  ;  and  the  solicitor  for  the  plaintiff  iu  the 
suit  registered  it  under  1  &  2  Vict.  c.  110,  s.  19,  and  G.  was  iu  consequence  pre- 
vented from  disposing  of  his  lands  : — Held,  that  the  registering  of  the  order  was 
not  of  itself  a  wrongful  act,  and  that  no  action  could  be  maintained  for  it  without 
proof  of  malice. — Semble,  that  such  an  order  is  within  the  equity  of  the  stat. 
1  &  2  Vict.  c.  110,  s.  19. — Where  evidence  is  rejected  by  a  judge  at  Xisi  Prius, 
the  counsel  proposing  it  ought  to  make  a  formal  tender  of  it  to  the  judge,  and 
request  him  to  take  a  note  of  it,  or  he  will  not  be  allowed  to  raise  before  the 
Court  any  questions  arising  out  of  such  evidence,  if  the  judge's  note  does  not 
shew  the  point  to  have  been  raised  at  the  trial. 

[S.  C.  1  Dowl.  (N.  S.)  409  ;  12  L.  J.  Ex.  257  ;  G  Jnr.  465.     Referred  to,  Seaman  v. 
Ndherdift,  1876,  1  C.  P.  D.  545 :  affirmed,  2  C.  P.  D.  53.     See  8  M.  &  W.  223.] 

Case.  The  declaration  stated,  that,  after  the  passing  of  a  certain  act  of  Parliament 
miKle  and  passed  in  the  second  year  of  the  reigu  of  her  Majesty  Queen  Victoria, 
intituled  "  An  Act  for  abolishing  arrest  on  mesne  process  iu  civil  actions,  except  iu 
certain  caaes,  and  for  extending  the  remedies  of  creditors  against  the  property  of 
debtors,  and  for  amending  the  laws  for  the  relief  of  insolvent  debtors  iu  England," 
and  before  the  committing  of  the  grievances,  &c.,  a  certain  suit  w:is  and  still  is 
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depoiiditii;  in  the  Hij^h  Court  of  Chaiiceiy,  before  the  Mastci-  of  Llie  Rolls,  in  which 
Siiiil  suit"  I'^lizuheth  Wells,  and  one  Fanny  Wells  Freeman,  Riehaid  Freeman,  Robert 
.1.  Freeman,  and  James  W.  Freeman,  infants,  by  the  said  Elizabeth  Wells,  their  next 
friend,  were  plaintitis,  and  Jolm  Gibbs,  and  one  Richard  Freeman,  and  Fanny  Freeman, 
were  defendants  :  And  whereas  also,  before  and  at  the  time  of  the  committing  of  the 
grievances,  the  plaintiff  was  and  still  is  seised  in  his  demesne  as  of  fee  of  and  in  divers 
lands,  tenements,  and  hereditaments,  with  the  appurtanances,  situate,  lying,  and  being 
in  the  county  of  Kent :  And  the  plaintifi'  further  saith,  that  after  the  making  of  the 
said  act  of  Parliament,  and  before  the  committing  of  the  grievances,  &c.,  and  while 
the  said  suit  was  so  depending,  by  a  certain  order  of  the  Right  Hon.  Henry  Lord 
Langdale,  in  the  said  suit,  beaiing  date  itc.,  after  reciting  that  counsel  for  the  plaintifi's 
had  that  day  moved  the  Court,  that  the  defendant,  John  Gibbs,  or  the  said  defendants, 
John  Gibbs  and  Richard  Freeman,  might  be  ordered,  on  or  before  the  26th  day  of 
June  then  ne.xt,  to  transfer  into  [352]  the  name  of  the  accountant-general  of  the  said 
Court,  in  trust  in  the  said  cause,  the  sum  of  16371.  8s.  6d.,  £3  per  cent.  Consolidated 
Bank  Annuities,  being  the  amount  of  the  fund  admitted  by  the  answer  of  the  same 
defendants  in  the  said  suit  to  have  been  invested  in  their  names,  upon  the  trusts  of 
the  indenture  or  marriage-settlement  of  the  8th  day  of  December,  1819,  in  the 
pleadings  mentioned,  and  to  have  been  sold  out  by  them  on  the  17th  day  of  January, 
1829  ;  or  that  the  said  defendant  John  Gibbs,  (meaning  thereby  the  said  plaintilf),  and 
Richard  Freeman,  might  be  ordered,  on  or  before  the  26th  day  of  June  next,  to  pay  into 
the  name  of  the  said  accountant-general,  in  trust  in  the  said  cause,  the  sum  of 
140-il.  2s.,  admitted  by  the  answer  of  the  said  defendants,  the  said  John  Gibbs  and 
Richard  Freeman,  to  have  been  the  amount  of  the  proceeds  of  the  sale  of  the  said  trust 
fund  of  16371.  8s.  6d.,  £3  per  cent.  Consolidated  Bank  Annuities,  received  by  the  said 
defendant,  John  Gibbs;  and  that  such  sum  of  14041.  2s.,  when  so  paid  in,  might  be 
invested  b}'  the  said  accountant-general  in  £3  per  cent.  Consolidated  Bank  Annuities, 
in  trust  in  the  said  cause,  &c.  :  upon  hearing  the  said  defendant's,  John  Gibbs' 
(meaning  the  said  plaintiff)  answer  read,  and  what  was  alleged  by  the  counsel  on  both 
sides,  the  said  Right  Hon,  Henry  Lord  Langdale  did  order,  that  the  said  defendant 
John  Gibbs,  (meaning  thereby  the  said  plaintiff),  should,  within  a  month  from  that 
time,  pay  into  the  bank,  with  the  privity  of  the  accountant-general  of  that  Court,  to 
the  credit  of  the  said  cause,  the  sum  of  14041.  2s.,  admitted  by  the  answer  of  the  .said 
defendants,  the  said  John  Gibbs  and  Richard  Freeman,  to  have  been  the  amount  of 
the  proceeds  of  the  sale  of  the  trust-fund  of  16371.  8s.  6d.,  £3  per  cent.  Consolidated 
Bank  Annuities,  received  by  the  said  defendant,  the  said  John  Gibbs;  and  it  was 
ordered,  that  such  sum  of  14041.  2s.,  when  so  paid  into  the  bank,  should  be  laid  out 
in  the  purchase  of  bank  £3  per  cent.  [353]  annuities,  in  the  name  and  with  the  privity 
of  the  said  accountant-general,  in  trust  in  the  said  cause  ;  and  he  was  to  declare  the 
trust  thereof  accordingly,  subject  to  the  further  order  of  the  said  Court :  and  for  the 
purposes  aforesaid,  the  said  accountant-general  was  to  draw  on  the  bank  according  to 
the  form  prescribed  by  the  act  of  Parliament,  and  the  general  rules  and  orders  of  the 
said  Court  in  that  case  made  and  provided.  And  the  said  John  Gibbs  in  fact  saith, 
that  after  the  making  of  the  said  order  of  the  said  Right  Hon.  Henry  Lord  Langdale, 
they  the  said  Charles  Andrews  Pike  and  Elizabeth  Wells,  well  knowing  the  premises, 
and  well  knowing,  as  the  fact  was  and  is,  that  the  said  order  was  not  a  decree  or 
order  of  a  court  of  equity,  whereby  any  sum  of  money,  or  any  costs,  charges,  or 
expenses,  were  payable  to  any  person  within  the  said  act  of  Parliament,  or  the  intent 
or  meaning  thereof,  but  contriving  and  intending  to  oppress,  harass,  and  aggrieve 
the  said  John  Gibbs,  and  to  prevent  him  from  disposing  of  any  part  of  the  said  lands, 
tenements,  and  hereditaments,  with  the  appurtenances,  of  him  the  said  John  Gibbs, 
and  to  deprive  him  thereby  of  the  means  of  paying  the  said  sum  of  14041.  2s,,  in  the  said 
order  specified,  and  satisfying  the  said  order,  and  to  injure  and  prejudice  him  in  his 
credit  and  circumstiinces,  to  wit,  on  &c.,  wrongfully,  maliciously,  oppressively,  and 
unlawfully,  and  under  colour  and  pretence  of  the  said  last-mentioned  act  of  Parliament, 
left  and  caused  and  procured  to  be  left  with  the  senior  Master  of  the  Court  of 
Common  Pleas,  at  Westminster,  a  certain  memorandum  or  minute  in  writing,  con- 
tainnig  the  name  and  the  usual  or  last-known  place  of  abode,  and  the  title,  trade,  or 
profession  of  the  said  John  Gibbs  (the  said  plaintiff),  whose  estate  was  intended  to  be 
affected  thereby,  and  the  Court,  and  the  title  of  the  cause  in  which  such  order  was 
obtained  and  made,  and  the  date  of  such  order,  and  the  amount  of  the  monies  thereby 
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ordered  to  be  paid  ;  and  which  same  particuhirs  [354]  contained  in  the  said  memo- 
randum or  minute,  so  left  and  caused  and  procured  to  be  left  by  the  said  Charles 
Andrews  Pike  and  Elizabeth  Wells,  as  aforesaid,  were,  by  such  leaving  as  aforesaid, 
and  by  and  through  the  wrongful,  malicious,  and  unlawful  procuiemcnt  of  the  said 
Charles  Andrew  Pike  and  Elizabeth  Wells,  forthwith  entered  in  a  Ijook  by  the  said 
senior  Master  of  the  Court  of  Common  Pleas,  according  to  the  provisions  of  the  said 
act  of  Parliament,  as  and  for  a  memorandum  or  minute  in  writing  of  a  decree  or  order 
of  a  Couit  of  Equity,  whereby  a  sum  of  money,  or  certain  costs,  charges,  and  expenses, 
were  payable  to  a  person  within  the  said  act,  whereby,  after  such  entry  by  the  said 
senior  Master  of  the  Court  of  Common  Pleas  as  aforesaid  had  been  made  as  aforesaid, 
it  then  and  there  a[)peared,  from  and  on  the  face  of  such  entry  in  the  said  book  as 
aforesaid,  that  the  said  order  so  made  by  the  Eight  Hon.  Henry  Lord  Langdale,  so 
being  the  said  Master  of  the  Rolls  as  aforesaid,  was  an  order  within  the  intent  and 
meaning  of  the  said  act  of  Parliament ;  that  is  to  say,  an  order  of  a  Court  of  Equity, 
whereby  the  said  sum  of  liOil.  2s.  was  payable  to  the  said  Elizabeth  Wells  ifcc,  and 
had  the  effect  of  a  judgment  in  a  superior  court  of  common  law,  affecting  the  said 
lands,  tenements,  and  hereditaments  of  the  said  JohnGibbs;  and  that  the  .said 
Elizaljeth  Wells,  and  that  the  said  Fanny  Wells  Freeman,  Richard  Freeman,  Robert 
John  Freeman,  and  James  William  Freeman,  were  thereby  to  be  deemed  judgment 
creditors  within  the  meaning  of  the  said  act ;  by  means  of  which  said  several  premises, 
and  by  reason  of  the  said  order,  from  such  entry  so  made  as  aforesaid,  appearing  and 
purporting  to  have  the  effect  of  a  judgment  against  the  said  John  C4ibbs,  and  so  affecting 
the  said  lauds,  tenements,  and  hereditaments  of  the  said  John  Gibbs  as  aforesaid,  by 
such  wrongful,  malicious,  and  unlawful  procurement  of  the  said  Charles  Andrews 
Pike  and  the  said  Elizabeth  Wells  as  aforesaid,  he  the  said  John  Gibbs  has  [355]  been 
hindered  and  prevented  fi'om  selling  and  disposing  of  certain  lands,  tenements,  and 
hereditaments  of  him  the  said  John  Gibbs,  which  he  otherwise  might  and  would  have 
sold  and  disposed  of  for  divers  large  prices  and  sums  of  money,  for  the  purpose  of 
paj'ing  the  said  sum  of  14041.  2s.  in  the  said  order  mentioned. 

The  defendant  pleaded  not  guilty. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  last  Trinity 
Term,  it  appeared  that  the  plaintiff,  who  was  the  trustee  of  a  settlement  executed  in 
1828,  on  the  marriage  of  a  person  of  the  name  of  Freeman  with  the  mother  of  the 
defendant,  E.  Wells,  had,  with  the  connivance  of  those  parties,  who  were  only  the 
cestui  que  trusts  for  life,  sold  out  the  trust  fund,  consisting  of  a  sum  of  £  1 404  2s.,  he  pay- 
ing them  a  higher  rate  of  interest,  and  giving  his  bond  for  the  security  of  the  principal. 
After  the  death  of  Freeman,  the  defendant  E.  Wells,  who  had  a  reversionary  interest 
in  the  fund,  with  the  assistance  of  the  defendant  Pike,  who  acted  as  her  attorney,  filed 
a  bill  in  Chancery  against  Gibbs  to  compel  a  re-investment  of  the  trust-money  ;  and 
an  order  for  that  purpose,  bearing  the  date  and  in  the  terms  mentioned  in  the  declara- 
tion, was  made  by  the  Master  of  the  Rolls.  In  order  to  raise  money  to  comply  with 
this  order,  Gibbs,  in  the  mouth  of  October,  1840,  put  up  for  sale  certain  freehold  land 
of  which  he  was  seised,  and  purchasers  offered  themselves  for  different  lots ;  but  they 
having  discovered  that  the  above  order  had  been  previously  registered  under 
1  &  2  Vict.  c.  110,  s.  19,  as  an  order  directing  a  sum  of  money  to  be  paid  by  Gibbs, 
and  as  such  having  the  force  of  a  judgment  at  common  law,  declined  to  complete  the 
purchases.  An  application  was  subsequently  made  to  the  Master  of  the  Rolls  to  get 
rid  of  the  registered  order,  who  refused  to  interfere,  saying  that  he  had  no  jurisdiction 
over  the  officers  of  the  Court  of  Common  Pleas.  On  this  evidence,  the  Lord  Chief 
Baron  told  the  jury,  that  without  [356]  giving  an  opinion  as  to  whether  the  above 
order  was  an  order  for  the  payment  of  money  within  the  meaning  of  1  &  2  Vict.  c.  110, 
s.  19,  and  as  such  entitled  to  be  registered,  it  appeared  to  him,  that,  in  registering 
it,  the  defendant  Pike  had  done  no  more  than  his  duty  ;  that  there  did  not  appear 
any  evidence  of  his  having  been  actuated  by  a  malicious  motive  in  so  doing,  or  that 
any  injury  had  resulted  to  the  plaintiff  from  it;  but  that,  if  the  jury  could  see  either, 
they  would  find  a  verdict  for  the  plaintiff.     The  jury  having  found  for  the  defendants, 

Piatt  obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds,  first,  that  the  learned 
Judge  had  misdirected  the  jury  in  leaving  the  question  of  malice  or  no  malice  for 
their  consideration,  as  the  law  always  inferred  malice  on  proof  of  a  wrongful  act ;  and 
secondly,  that  he  had  improperly  rejected  certain  evidence  which  tended  to  estal>lish 
malice,  namely,  the  subsequent  sequestration  of  the  plaintiff's  property,  and  suing  out 
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a  writ  of  rebellion,  by  force  of  which  the  plaintifT  had  been  taken  and  committed  to 
the  Fleet  under  circumstances  of  aggravation.  When,  however,  the  Lord  Chief  Baron's 
note  was  read,  it  was  silent  as  to  the  fact  of  this  evidence  having  been  tendered. 

Against  this  rule 

Hayes  showed  cause.  The  defendant,  in  registering  this  order,  did  nothing  more 
than  his  duty  as  solicitor  in  the  suit.  If  there  were  any  doubt  whether  the  order 
was  an  orderwithin  the  1  &  2  Vict.  c.  110,  he  was  bound  to  register  it;  and  if  he 
had  not  done  so,  he  might  have  been  liable  for  negligence.  There  is  nothing  to  shew 
that  he  was  actuated  by  malice,  and  malice  cannot  be  inferred.  The  plaintill'  will 
probably  rely  on  what  is  laid  down  by  Lord  C.  B.  Comyn  (Com.  Dig.,  Action  on  the 
Case,  (A.),  that  "where  a  man  sustains  a  temporal  loss  [357j  or  damage  by  the  wrong 
of  another,  he  may  have  an  action  on  the  case  ;"  that  is  admitted,  but  the  act  here 
is  not  wrongful  in  itself,  and  the  same  principle  applies  as  that  which  governs  the 
cases  of  actions  for  criminal  prosecutions.  The  declaration  here  avers  not  only  malice, 
but  a  scienter,  which  was  not  proved.  In  Scheihel  v.  Fairhairn  (1  Bos.  &  P.  388),  the 
plaintift"  sued  out  a  capias  ad  respondendum  against  the  defendant,  and  before  the 
latter  was  arrested,  he  paid  the  debt ;  but  it  was  held  that  no  action  would  lie  against 
the  plaintift'  for  neglecting  to  countermand  the  writ,  unless  malice  was  averred  and 
proved.  So,  in  Page  v.  Wiple  (3  East,  314)  it  was  held,  that  no  action  will  lie  for  not 
preventing,  but  pei'mitting  and  suffering  the  plaintiff  to  be  arrested  after  payment  of 
debt  and  costs  owing  to  the  defendant,  upon  a  writ  sued  out  before  such  payment : 
Lord  Ellenborough,  C.  J.,  saying  that  he  thought  the  case  not  distinguishable  from 
Scheihel  v.  Fairhairn.  In  the  recent  case  of  Saxon  v.  CasiJe  (6  Adol.  &  Ell.  652),  the 
plaintift"  gave  the  defendant  a  warrant  of  attorney  to  enter  up  judgment,  if  certain 
costs  should  be  unpaid  within  four  days  after  the  Master  should  have  taxed  the  same ; 
the  defendant  procured  a  taxation  ex  parte,  and  by  an  incorrect  representation  to  the 
Master,  obtained  from  him  an  allocatur  for  more  costs  than  he  was  entitled  to ;  by 
order  of  a  judge,  on  summons,  a  new  taxation  was  directed,  pending  which  the  defen- 
dant arrested  the  plaintift'.  The  declaration  alleged  only  that  the  defendant  had 
"  wrongfully  and  injuriously  "  delivered  the  writ  to  the  sheriff",  and  the  Court  being 
of  opinion  that  it  was  necessary  that  malice  should  be  averred,  arrested  the  judgment. 
So,  in  Gihson  v.  Chaters  (2  Bos.  &  P.  129),  it  was  held  that,  in  an  action  for  maliciously 
holding  to  bail,  it  was  not  sufficient  to  prove  that  the  writ  was  sued  out  after  payment 
of  the  debt,  if  the  circumstances  aflford  no  inference  of  malice ;  but  in  such  case 
evidence  of  [358]  actual  malice  must  be  given.  In  Mitchell  v.  Jenkins  (5  B.  &  Adol. 
588),  it  was  held,  that  in  an  action  for  a  malicious  arrest,  malice  is  a  question  of  fact 
for  the  jury,  who  are  at  liberty,  but  not  bound,  to  infer  it  from  the  want  of  probable 
cause ;  and  that  the  jury  ought  to  be  directed  to  find  whether  there  was  malice  or  not. 
[Aldersou,  B.  The  rule  on  this  subject  is  correctly  laid  down  in  the  note  to  Hodyson 
V.  Scarlett  (1  B.  &  Aid.  232),  which  I  can  vouch  was  furnished  by  the  late  Mr.  Justice 
Holroyd.]  In  Porter  v.  fVeston  (5  Bing.  N.  C.  715  ;  8  Scott,  25),  the  defendant  having 
told  a  bail  that  his  principal  was  likely  to  abscond,  procured  from  him  directions  to 
take  his  afiidavit  of  justification  off  the  file.  The  directions  having  been  given  too 
late,  the  defendant  obtained  by  means  of  them  an  order  of  a  judge  for  the  render  of 
the  principal ;  and  it  was  held  that  an  action  did  not  lie  against  him  for  this  proceeding 
at  the  suit  of  the  principal,  without  alleging  and  proving  express  malice.  All  the 
authorities  shew  that  an  averment  of  a  want  of  probable  cause  is  necessary,  and  that 
the  action  cannot  be  maintained  without  proving  it. 

Piatt,  in  support  of  the  rule.  It  is  not  contended  on  the  other  side,  that  the  order 
was  one  which  fell  within  the  act  of  Parliament,  and  which  the  defendant  had  a  right 
to  register ;  and  that  being  so,  the  act  itself  was  wrongful,  and  it  was  not  necessary 
that  actual  malice  should  be  proved.  Where  a  man  sustains  an  injury  and  a  loss  by 
the  act  of  another,  an  action  on  the  case  may  be  maintained.  Com.  Dig.,  Action  on 
the  Case,  (A.).  In  the  cases  cited,  it  does  not  appear  that  the  plaintift'  sustained  any 
injury  by  the  mere  act  of  indictment  or  arrest ;  but  here  both  a  damnum  and  an 
injuria  are  alleged  in  the  declaration.  Every  man  must  be  taken  to  know  the  law, 
and  then  the  scienter  must  be  taken  to  be  proved.  [359]  [Alderson,  B.  The  scienter 
means  actual  knowledge.]  The  defendant  committed  an  injuria  by  registering  the 
plaintiff's  property  when  he  had  no  right  to  do  it.  [Alderson,  B.  'What  is  the  injuria  1 
The  registering  of  an  order  that  is  not  binding  can  do  harm  :  the  defendant  has 
merely  done  a  nugatory  act.]     By  so  doing,  he  has  prevented   the   plaintift"  from 
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realizing  the  amount  whicli  he  might  have  obtained  for  his  property  In  Hmimihi  v. 
Scott  (3  Camp.  387),  it  was  held  that  an  action  on  the  case  may  lie  maintained  against 
a  judge  of  the  Ecclesiastical  Court,  who  excommunicates  a  party  for  refusing  to  obey 
an  order  which  the  Court  has  not  authorit}'  to  make,  or  when  the  party  has  not  been 
served  with  a  citation  or  monition,  nor  had  due  notice  of  the  order.  But  further,  if 
malice  was  requisite,  there  was  evidence  of  malice  tendered,  which  ought  to  have  been 
left  to  the  jury. 

Lord  Abinger,  C.  B.  No  doubt  the  plaintiff  in  this  case  has  suftcred  great 
prejudice ;  but  he  has  done  so  in  common  with  all  others  who  are  unfortunately 
placed  in  the  same  predicament  with  himself ;  and  I  cannot  see  that,  in  registering 
this  order,  the  defendant  Pike  did  more  than  it  was  proper  for  him  to  do  as  an 
attorney  acting  for  the  benefit  of  his  client  in  a  suit  in  equity.  If  he  were  guilty  of 
a  mistake  in  unnecessarily  registciing  this  order,  I  do  not  see  how  it  could  operate 
to  the  injury  of  the  plaintiff,  for  the  register  refers  to  the  order,  which  would  speak 
for  itself,  and  which  any  one  is  at  liberty  to  inspect ;  and  therefore,  even  assuming 
the  argument  to  be  well  founded,  that  this  was  an  order  not  propei-  to  be  registered, 
no  one  could  make  a  mistake,  or  be  misled  by  that  circumstance,  since,  unless  sup- 
ported by  the  order,  the  registry  is  a  nullity  as  to  any  elTect  it  might  have  on  the 
property  of  any  person,  and  therefore  cannot  work  any  in-[360]-jur3'.  On  the  other 
hand,  if  it  is  a  matter  of  doubt  whether  or  not  a  particular  order  of  this  kind  ought 
to  eflfect  the  benefit  conferred  by  the  late  act,  of  binding  the  estate  of  the  party,  this 
would  be  a  proper  case  to  register  it ;  for  here  we  have  a  trustee  who  admits,  by 
his  answer  in  Chancery,  that  the  trust^funds  wei'e  remaining  in  his  hands,  and  the 
attorney  had  good  reason  to  think  that  his  real  estate  would  be  subject  to  the  order 
of  the  Court :  but  even  supposing  him  to  be  wrong  in  this  view,  still,  if  there  was 
a  reasonable  doubt  on  the  subject,  there  was  a  probable  cause  for  his  registering  the 
order.  So  that,  take  it  either  waj',  the  conduct  of  the  defendant  protects  him  from 
the  charge  of  having  acted  maliciously  and  wrongfully,  and  with  intent  to  injure  the 
plaintiff.  If  the  order  and  the  registry  are  a  nullity,  there  is  no  harm  done  ;  if  they 
are  not  so,  they  would  be  good  and  valid,  and  so  no  wrong  be  done.  But  then  it  is 
said,  that  the  Master  of  the  Rolls  doubted,  and  I  confess  I  entertain  doubts  myself, 
whether  this  is  an  order  within  the  words  of  the  1  &  2  Vict.  c.  110,  ss.  18,  19  :  and 
on  the  first  blush  of  the  matter,  I  was  inclined  to  say  it  was  not ;  but  I  think  it  comes 
within  the  equity  of  the  statute,  and  was  one  which  might  fairly  be  registered,  with 
the  view  of  raising  the  question.  That  appears  to  dispose  altogether  of  the  case. 
But  Mr.  Piatt  says,  that  he  tendered  evidence  of  malice  ;  still,  unless  it  would  go  far 
enough  to  shew  that  the  defendant  knew  he  was  doing  wrong,  it  could  not  make  out 
the  plaintiff's  case.  But  I  cannot  agree  to  the  principle  of  taking  the  statements  of 
counsel  on  such  a  point  as  that.  What  record  can  you  properly  appeal  to  for  what 
took  place  at  the  trial,  except  the  judge's  notes  1  It  is  always  in  the  power  of  counsel, 
who  is  dissatisfied  at  the  rejection  of  a  piece  of  evidence,  to  tender  a  bill  of  exceptions  ; 
or  he  may  first  ask  the  judge  to  make  a  note  of  the  tender,  and  if  the  request  is 
denied,  then  tender  his  bill  of  exceptions.  But  in  the  [361]  course  of  a  trial,  many 
points  of  evidence  are  suggested,  on  which  the  judge  gives  a  hasty  opinion  ;  and  if 
counsel  do  not  press  the  point,  or  ask  the  judge  to  make  a  note  of  it,  what  is  the 
Court  in  banc  to  do,  when  the  question  of  the  admissibility  of  the  evidence  is  brought 
before  them?  If  they  depart  from  the  judge's  note  as  the  record  of  what  took  place 
at  the  trial,  what  a  wide  field  of  discussion  would  be  opened  !  They  would  have  to 
take,  in  the  first  instance,  whatever  the  objecting  counsel  might  suggest,  whose 
representation  of  the  facts  would,  in  all  probability,  be  denied  by  the  counsel  on  the 
other  side,  and  the  Court  would  be  plunged  into  a  sea  of  difficulty.  Is  it  not  better 
to  take  the  judge's  note  as  authority?  and  when  a  particular  fact  is  not  found  there, 
counsel  ought  not  afterwards  to  raise  a  question  upon  it.  I  should  never  feel  offended 
at  a  bill  of  exceptions  being  tendered ;  and  in  the  present  case,  I  should  have  taken 
a  note  of  the  point,  if  pressed  to  do  so ;  but  as  I  have  no  note  of  its  being  tendered, 
I  cannot  admit  its  rejection  as  the  ground  for  a  new  trial. 

Alderson,  B.  I  quite  agree  with  my  Lord  Chief  Baron  on  the  main  point  in 
this  case,  and  also  as  to  the  necessity  of  counsel  distinctly  making  a  formal  tender  to 
the  Judge  at  Nisi  Prius  of  evidence  which  he  has  declared  inadmissible.  Such  a 
course  puts  the  fact  beyond  all  dispute  at  a  subsequent  period,  and  saves  all  the 
difficulties  which  might  arise  from  a  contest  between  the  opposite  counsel  as  to  what 
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took  place  at  the  trial.  Upon  the  general  question,  however,  it  appears  to  me  that 
this  rule  ought  to  be  discharged.  In  order  to  sustain  this  action,  the  plaintiff'  is 
bound  to  shew  an  injury  done  to  him  ;  and  the  question  is,  whether  the  mere  act  of 
registering  this  order  in  the  Common  Plea  office  does  per  se  constitute  one.  It  is  an 
order  by  which  the  Court  of  Chancery  orders  the  plaintiff'  to  pay  a  sum  of  14041.  2s. 
into  Court  to  the  credit  of  a  cause ;  and  the  [362]  question  is,  is  that  an  order  of  the 
Lord  Chancellor  or  Master  of  the  Rolls,  whereby  a  sum  of  money  is  made  payable  to 
any  person,  within  the  meaning  of  1  &  2  Vict.  c.  110,  s.  18?  Now,  whether  it  be 
such  an  order  or  not,  is  a  proposition  on  which  I  do  not  mean  at  present  to  give 
any  definite  opinion  ;  but  it  is  certainly  within  the  equitable  meaning  of  the  clause, 
because  it  i.s  intended  to  take  effect  against  the  property  of  the  party,  and  not  to  be 
defeated  because  he  chooses  to  remain  in  prison  and  refuses  to  pay  ;  in  such  case  it 
was  the  general  object  of  the  act  to  render  his  property  liable.  Now,  although  that 
section  confers  on  an  order  of  this  nature  the  eft'ect  of  a  judgment  at  common  law, 
it  still  renders  it  necessary  to  be  registered,  in  order  to  bind  the  land  of  the  party 
against  whom  it  is  obtained.  Here,  then,  that  party  is  in  possession  of  the  land,  and 
the  party  by  whom  the  order  was  obtained  registers  it.  If  that  order  will  bind  the 
land,  he  has  only  done  what  he  ought  to  do  ;  and  if  it  will  not,  it  becomes  of  course 
inoperative  and  harmless.  How  then  is  his  registering  the  order  an  injurious  or 
wrongful  act  to  any  one  ?  It  is  clear  it  is  not.  It  causes  no  damage — it  is  no  injurious 
act ;  and  therefore,  in  order  to  enable  the  plaintiff  to  maintain  this  action,  it  is 
incumbent  on  him  to  shew  that  this  act,  in  its  nature  not  wrongful,  has  become  so  in 
consequence  of  its  having  been  done  through  a  bad  motive.  For  this  purpose,  and 
in  order  to  render  the  act  wrongful  and  injuiious,  he  is  bound  to  add  to  the  fact  of 
registering  the  oixler  the  absence  of  reasonable  and  probable  cause,  and  a  malicious 
motive  for  doing  so.  If  those  motives  are  relied  on  and  averred,  they  should  be 
proved.  I  do  not  think  we  ought  to  take  into  our  consideration  the  evidence  referred 
to  by  Mr.  Piatt ;  but  suppose  it  were  admitted,  how  would  it  prove  the  want  of 
reasonable  and  probable  cause,  or  that  this  was  not  a  proper  order  to  be  registered  1 
On  the  contrary,  the  jur}',  had  the  point  been  left  to  them,  would  probably  have 
found  that  the  defendant  Pike,  when  [363]  he  did  the  act,  did  so  fairly,  under  the 
belief  that  he  was  only  doing  what  was  right. 

GuKNEY,  B.,  concurred. 

Eule  discharged. 

Lloyd  and  Another  v.  Blackburn.  Exch.  of  Pleas.  Jan.  12,  1842. — Where,  to 
an  action  of  covenant  on  an  indenture  of  apprenticeship  against  the  father,  for 
bi'eaches  by  the  apprentice,  the  defendant,  being  under  terms  of  pleading  issuablj', 
pleaded  that  the  plaintiffs  carried  on  the  business  of  engineers  as  copartners 
that  the  covenants  were  made  with  them  as  such  copartners ;  and  that  before  any 
breach  of  duty,  they  dissolved  partnership : — Hekl,  that  the  plea  was  an  issuable 
one,  and  ought  not  to  be  set  aside. 

[S.  C.  1  Dowl.  (N.  S.)  647  ;  11  L.  J.  Ex.  210.] 

Covenant  on  an  indenture  of  apprenticeship  against  the  father  of  the  apprentice, 
assigning  breaches  by  the  apprentice. 

The  defendant,  being  under  terms  of  pleading  issuably,  after  setting  out  the  inden- 
ture on  oyer,  pleaded,  that  at  the  time  of  making  the  said  indenture,  the  plaintiffs 
carried  on  the  business  of  engineers,  as  copartners  ;  that  the  apprenticeship  and  cove- 
nant were  made  with  them  as  such  copartners,  and  not  otherwise ;  and  that  before 
any  breach  of  duty  by  the  defendant,  the  plaintiff'  dissolved  partnership. 

Peacock  having  obtained  a  rule,  calling  upon  the  defendant  to  shew  cause  why  this 
plea  should  not  he  set  aside,  on  the  ground  of  its  not  being  an  issuable  plea — 

Byles  now  shewed  cause.  The  jjlea  is  an  issuable  one.  The  apprentice  has  cove- 
nanted to  serve  the  two  partners,  and  when  the  partnei'ship  is  dissolved,  there  neces- 
sarily is  an  end  of  the  apprenticeship,  as  the  apprentice  cannot  serve  them  both. 
There  is  an  implied  condition  that  the  partnership  shall  continue.  If  it  were  not  so, 
the  greatest  inconvenience  might  result.  Suppose,  after  the  dissolution,  one  of  the 
partners  were  to  reside  in  Yorkshire,  and  the  other  in  London,  which  of  them  is  the 
apprentice  to  serve  and  be  with?     In  case  a  master  dies,  there  is  clearly  [364]  a 
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dissolution  of  the  contract ;  there  is,  however,  no  such  condition  expressed  ;  Init  there 
is  an  implied  condition.  This  at  least  shews  that  the  plea  is  an  issuable  one,  and  it 
ought  not,  therefore,  to  be  set  aside. 

Peacock,  contra.  There  is  a  covenant  in  the  deed  to  teach  the  apprentice  the 
trade  and  business ;  but  there  is  no  allegation  in  the  plea,  that  anything  has  occurred 
to  put  it  out  of  the  plaintifT's  power  to  teach  the  apprentice.  It  simply  amounts  to 
this,  that  there  has  been  a  dissolution.  The  deed  contains  no  stipulation  limiting  the 
apprenticeship  to  the  duration  of  the  partnership,  and  the  dissolution  cannot  put  an 
end  to  the  contract  of  apprenticeship. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  plea  ought  not  to  be  set  aside  as 
not  being  an  issuable  one,  as  it  raises  a  fit  question  for  discussion.  I  do  not  express 
any  opinion  upon  the  question  itself.  It  may  be  possible  that  where,  on  a  dissolution 
of  partnership,  one  partner  agrees  to  resign  the  apprentice  to  the  other,  the  apprentice- 
ship may  still  subsist.  On  that,  however,  I  give  no  opinion.  It  is  sufficient  to  say 
the  plea  ought  not  to  be  set  aside. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged. 

[365]  Nicholson  and  Others  r.  Hood.  Exch.  of  Pleas.  Jan.  1.5,  1842.— Where 
Ct.,  the  licensed  keeper  of  a  public  house,  sold  the  lease  of  it  to  N.,  who  entered  into 
the  occupation  of  it,  the  license  still  remaining  in  the  name  of  G.  ;  and  a  quantity 
of  spirits,  which  required  a  permit  for  its  removal  under  2  Will.  4,  c.  16,  was 
supplied  by  a  distiller  on  the  order  of  N.,  and  delivered  on  the  premises  in 
question  : — Held,  that  a  permit  made  out  in  the  name  of  G.  was  a  valid  permit 
under  the  statute. 

[S.  C.  12  L.  J.  Ex.  lU;  6  Jur.  64.] 

Assumpsit.  The  declaration  stated,  that  on  the  6th  April,  1838,  in  consideration 
that  the  plaintiffs,  at  the  request  of  the  defendant,  would  from  time  to  time  supply 
goods  to  one  Charles  Nash  on  credit,  the  defendant  promised  and  guaranteed  to  the 
plaintifls  the  payment  of  the  price  of  any  goods  the  plaintiffs  should  at  any  time 
supply  to  the  said  C.  Nash,  to  the  extent  of  £30 ;  and  the  plaintiffs  aver,  that  they, 
confiding  in  the  said  promise  of  the  defendant,  did  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  and  on  divers  other  days  and  times,  &c.,  supply  the  said  C.  Nash  with, 
and  sell  and  deliver  to  him,  goods,  the  prices  whereof  amounted  to  a  large  sum,  to 
wit,  511.  15s.,  on  certain  credit  then  agreed  on  between  the  plaintiffs  and  the  said 
C.  Nash  ;  and  although  the  said  credit,  and  the  time  for  the  payment  of  the  said 
prices  of  the  said  goods,  had  elapsed  before  the  commencement  of  this  suit,  and 
although  the  said  C.  Nash  hath  paid  and  satisfied  the  plaintiffs  the  sum  of  £25,  parcel 
of  the  said  sum  of  511.  15s.,  yet  the  said  C.  Nash  hath  not  (although  he  was  afterwards, 
to  wit,  on  the  7th  December,  1840,  requested  by  the  plaintiffs  so  to  do)  as  yet  paid 
to  them  the  residue  of  the  said  sum  of  511.  15s.,  such  residue  amounting  to  261.  15s., 
or  any  part  thereof,  &c.,  but  hath  hitherto  neglected  and  refused  so  to  do,  of  which 
the  defendant  had  notice,  &c. 

Pleas  :  first,  non  assumpsit ;  secondly,  that  the  plaintiff  did  not  supply  the  said 
C.  Nash  with,  or  sell  and  deliver  to  him,  the  said  goods ;  thirdly,  that  the  goods  in 
the  declaration  mentioned  to  have  been  supplied  to  the  said  C.  Nash,  and  sold  and 
delivered  to  him  by  the  plaintiffs  as  therein  mentioned,  were  commodities  for  the 
removal  of  which  a  permit  was,  at  the  time  of  the  removal  thereof  as  hereafter 
mentioned,  b}'  law  required  ;  and  which  said  commodities  were  before  then,  to  wit, 
on  the  days  and  [366]  times  in  the  said  declaration  in  that  behalf  mentioned,  supplied, 
and  sold  and  delivered  by  the  plaintiffs  to  the  said  C.  Nash,  and  removed  from  and 
out  of  certain  stock  of  the  plaintiffs,  and  by  them  delivered  to  the  said  C,  Nash, 
without  a  permit  accompanying  them,  or  any  or  either  of  them,  or  any  part  thereof, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,  &c.     Veritication. 

Replication  to  the  last  plea,  that  a  permit,  at  the  time  of  the  removal  of  the  said 
goods,  did  accompany  them  according  to  the  statute,  &c.  ;  on  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last 
Trinity  Term,  it  appeared  that  a  person  of  the  name  of  Gilmore,  being  in  the  occupa- 
tion of  a  public-bouse,  sold  the  lease  of  it  to  one  Charles  Nash,  for  whom  a  guarantee 
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had  lieeti  given,  ami  who  entered  into  the  occupation  of  the  premises,  but  the  license 
was  contiiuied  in  the  name  of  (Jilmoie,  until  a  new  one  could  be  procured  in  the  name 
of  Nash.  The  goods  in  question,  being  a  quantity  of  spirits  which  re([uired  a  permit 
for  their  removal,  were  supplied  to  Nash  at  this  public-house,  but  the  permit  was 
made  out  in  the  name  of  Gilmore.  One  of  the  officers  of  excise,  on  being  examined, 
said  that  the  permit  was  in  the  proper  form,  and  if  it  had  been  made  out  to  Nash 
instead  of  Gilmore,  he  should  have  seized  the  goods.  On  this  evidence,  the  defendant's 
counsel  objected  that  the  permit  was  not  in  accordance  with  the  provisions  of  the  act 
2  Will.  4,  c.  16,  for  consolidating  and  amending  the  laws  regulating  the  granting  and 
issuing  of  permits  ■,{a)  but  the  learned  Judge  overruled  the  objec  [367]-tion,  and  left 
the  case  to  the  jury,  who  found  for  the  plaintifis  for  the  amount  claimed  ;  leave  having 

(a)  The  following  are  the  sections  of  the  stat.  2  Will.  4,  c.  1 6,  which  were  referred 
to  in  the  argument: — 

Sect.  5  enacts,  "That  no  permit  shall  be  granted  by  any  officer  of  excise,  until  a 
request  note,  or  requisition  in  writing,  shall  have  been  delivered  by  or  in  behalf  of 
the  person  requiring  such  permit ;  and  every  permit  which  shall  be  granted  without 
a  request  note  or  requisition  being  delivered  in  manner  required  by  this  act,  shall  be 
actually  void,  and  shall  not  protect  any  goods,  wares,  or  merchandize  mentioned  in 
such  permit." 

The  6th  sect,  enacts,  "  That  every  request  note  for  any  permit  shall  contain  the 
date  thereof,  and  the  name  of  the  place  from  which  and  the  place  to  which  the  com- 
modities therein  mentioned  are  to  be  carried,  and  the  mode  of  conveyance  by  which 
such  commodities  are  to  be  removed,  and  shall  likewise  contain  the  real  name  and 
surname,  and  place  of  abode,  of  the  person  or  persons  sending  such  commodities,  and 
of  the  person  to  whom  they  are  to  be  sent,  and,  in  case  of  a  company  or  copartnership, 
the  name  of  the  firm,  company,  or  copartnership,  together  with  such  other  particulars 
as  the  commissioners  of  excise  shall  from  time  to  time  direct  or  appoint,  or  as  shall  be 
required  by  any  act  or  acts  relating  to  the  commodities  in  respect  of  which  the  permit 
shall  be  required  ;  and  every  such  request  note  shall  be  signed  by  the  person  requiring 
the  permit,  or  by  his  or  her  known  clerk  or  servant;  and  no  permit  shall  be  granted 
on  any  request  note  which  shall  not  be  so  signed,  and  contain  the  several  particulars 
aforesaid." 

The  7th  sect,  enacts,  "That  every  permit  to  be  granted  for  the  removal  of  any 
commodities,  shall  be  made  out  in  conformity  with  the  request  note ;  and  every  such 
permit  shall  be  in  such  form,  and  shall  be  marked,  stamped,  and  printed  with  such 
stamps,  marks,  figures,  and  devices,  and  shall  contain  such  particulars,  as  the  com- 
mis.sioners  of  excise  shall  direct." 

The  8th  sect,  enacts,  "  That  every  officer  of  excise,  empowered  to  grant  permits, 
shall  express  and  limit  in  every  permit  granted  by  him,  as  well  the  time  during  which 
such  permit  shall  be  in  force  for  removing  the  commodities  for  which  the  permit  shall 
be  obtained  from  and  out  of  the  stock  of  the  person  taking  out  such  permit,  as  also 
the  time  within  which  the  same  commodities  shall  be  delivered  and  actually  received 
into  the  stock  of  the  person  or  persons  to  whom  the  same  shall  be  so  permitted  to  be 
sent ;  and  every  permit  which  shall  not  be  actually  used,  as  diieoted  by  this  act, 
within  the  time  expressed  and  limited  in  such  permit,  shall,  within  the  said  time,  be 
returned  and  redelivered  by  the  person  who  shall  have  obtained  the  same  to  the 
proper  officer  of  excise ;  and  if  any  permit  shall  not  be  so  returned  as  aforesaid,  and, 
upon  taking  an  account  by  any  otticer  or  officers  of  excise,  of  the  stock  remaining  in 
the  hands  or  custody  of  the  person  or  persons  from  or  out  of  whose  stock  the  com- 
modities mentioned  in  such  permit  were  thereby  authorized  to  be  removed,  there 
shall  not  appear  a  sufiicient  decrease  to  answer  the  removal  of  the  commodities 
mentioned  in  such  permit,  then  the  person  or  persons  from  or  out  of  whose  stock  the 
commodities  mentioned  in  such  permit  were  thereby  authorized  to  be  removed,  shall 
forfeit  and  lose  the  like  quantity  of  commodities  so  permitted  to  be  removed  and  not 
removed  according  to  such  permission,  and  the  same  may  be  seized  by  any  ofticer  of 
excise  ;  and  in  case  any  commodities  specified  in  any  permit  shall  be  removed  from 
the  stock  of  the  person  taking  out  such  permit,  and  the  same  shall  not,  within  the 
time  expressed  and  limited  in  such  permit,  be  actually  delivered  and  received  into 
the  stock  of  the  person  or  persons  to  whom  the  same  are  mentioned  in  such  permit 
to  be  sent,  then  and  in  every  such  case,  all  such  commodities  so  lemoved  as  aforesaid 
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been  reserved  [368]  to  the  defendant  to  move  to  enter  a  verdict.    A  rule  was  obtained 

accordingly  in  Michaelmas  Term,  against  which 

[369]  Otter  and  Hugh  Hill  now  shewed  cause.  The  permit  granted  for  the  removal 
of  these  goods  was  sufficient  in  point  of  law.  It  is  to  be  presumed  that  the  provisions 
of  the  act  have  been  complied  with,  rather  than  the  contrary ;  and  therefore  the  onus 
of  shewing  the  insufficiency  of  the  permit  lay  upon  the  defendant.  Now  it  is  not 
pretended  that  the  permit  is  at  variance  with  the  request  note,  or  that  the  commodities 
are  improperly  described  ;  but  the  objection  is,  that  that  part  of  the  Gth  section  has 
not  been  complied  with,  which  requires  "that  every  request  note  shall  contain  the 
real  name  and  surname  and  place  of  abode  of  the  person  sending  such  commodities, 
and  of  the  person  to  whom  they  are  to  be  sent : "  tliat  the  real  name  of  the  party  to 
whom  these  goods  were  to  be  sent  was  incorrectly  given,  inasmuch  as  Nash,  and  not 
Gilmore,  was  the  real  purchaser  of  the  goods.  But  the  evidence  of  the  excise  officer 
shewed  that  the  permit  was  correct  in  point  of  form,  and  that  if  it  had  been  in  the 
name  of  Nash,  he  should  have  seized  the  goods.  The  Gth  section  is  merely  a  direction 
to  the  officers  of  excise  as  to  what  they  shall  put  into  the  permit ;  and  it  does  not  say 
that  the  permit  shall  be  void  if  those  provisions  are  not  complied  with.  It  cannot  be 
that  a  person  selling  spirits  is  bound  to  find  out  the  real  name  of  the  person  to  whom 
the  goods  are  to  be  sent.  In  Bex  v.  7'Ae  Commissioners  of  Excise  (2  T.  R.  381), 
Ashhurst,  J.,  said  that  these  statutes  ought  to  receive  a  liberal  construction.  The 
7th  section,  as  to  the  form  of  the  permit,  is  altogether  directory  ;  and  it  does  not  say 
that  an  informal  permit  shall  be  void,  or  inflict  a  penalty  for  it,  in  which  last  case  it 
might  be  constructively  void:  Bartlett  v.  Vinor  (Carthew,  251).  There  is  no  form  of 
a  pei'mit  given  in  this  statute,  nor  does  it  require  that  it  shall  contain  all  that  is 
stated  in  the  request  note.  It  may  be  assumed  that  the  request  note  stated  what  it 
ought  to  do.  [370]  This  is  a  case  of  great  importance,  for  if  this  permit  be  held  to 
be  insufficient,  every  man  who  sells  any  quantity  of  spirits  will  be  bound  to  find  out 
the  real  name  of  the  purchasers  before  he  sends  them  out. 

Petersdorff,  contri.  The  words  of  the  8th  section  clearly  shew  that  this  permit 
is  invalid  ;  for  they  provide  "  that  every  officer  of  excise  empowered  to  grant  permits, 
shall  exjjress  and  limit  in  every  permit  granted  by  him,  as  well  the  time  during  which 
such  permit  shall  be  iu  force  for  removing  the  commodities  for  which  the  permit 
shall  be  obtained,  from  or  out  of  the  stock  of  the  person  taking  out  such  permit,  as 

shall  be  deemed  to  be  goods  removed  or  removing  without  permit,  and  shall  be 
forfeited  and  seized  accordingly." 

By  sect.  1 1,  all  goods  removed  without  a  permit  are  to  be  forfeited,  and  the  person 
removing  them  is  to  forfeit  £200. 

By  sect.  12  it  is  enacted,  "That  in  any  action  or  suit  at  law  or  in  equity  on  any 
bond,  bill,  note,  or  other  security,  contract,  agreement,  promise,  or  undertaking,  where 
the  whole  or  any  part  of  the  consideration  thereof  shall  be  for  the  value  or  price  of 
any  commodities,  for  the  removal  of  which  a  permit  is  or  shall  be  required,  and  for 
and  with  which  a  proper  permit  shall  not  have  been  given,  the  defendant  in  such 
action  or  suit  may  plead  and  give  in  evidence  that  such  commodities  were  delivered 
without  a  permit  accompanying  them ;  and  if  the  jury  shall  find  that  such  goods  were 
delivered  without  a  true  and  lawful  permit  having  been  obtained  for  the  removal 
thereof,  they  shall  find  a  verdict  for  the  defendant ;  and  if  such  commodities  shall 
have  been  sold  for  ready  money,  or  if  the  person  selling  the  same  shall  otherwise  have 
been  paid  or  satisfied  for  the  value  or  price  thereof,  it  shall  be  lawful  for  the  person 
who  shall  have  paid  or  satisfied  such  value  or  price,  within  twelve  calendar  months 
after  payment  or  satisfaction  made,  to  recover  back  from  the  seller  of  such  com- 
modities the  amount  of  the  value  or  price  of  such  commodities,  to  be  sued  for  and 
recovered  by  action  of  debt,  or  on  the  case  in  any  of  his  Majesty's  courts  of  record." 

And  by  sect.  19,  "Whenever,  on  the  trial  of  any  information,  suit,  action,  or  other 
proceeding  at  law,  it  may  be  necessary  to  prove  the  issuing  of  any  permit,  or  the 
contents  thereof,  the  counterpart  of  such  permit,  together  with  the  request  note,  may 
in  all  cases  be  admitted  as  evidence  and  proof  that  such  permit  was  granted  and  issued, 
and  of  the  contents  thereof,  according  to  the  purport  of  such  counterpart  and  request 
note,  without  producing  or  requiring  the  production  of  the  original  permit ;  and  it 
shall  not  be  necessary  to  prove  any  order  of  the  commissioners  of  exci.se,  appointing 
or  directing  the  form  of  any  such  permit,  or  of  any  counterpart  thereof  respectively." 
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also  the  time  within  which  the  same  commodities  shall  be  delivered  and  actually 
received  into  the  stock  of  the  person  to  whom  the  same  shall  be  permitted  to  be 
sent,  itc."  That  shews  that  the  permit  is  to  be  made  out,  not  in  the  name  of  the 
person  to  whom  they  are  nominally  sent,  but  in  the  name  of  the  person  of  whose 
stock  thev  are  to  form  a  part.  And  adverting  to  the  whole  tenor  of  the  act,  the 
legislature  shews  a  clear  intention  that  no  person's  name  shall  be  inserted  except  the 
name  of  the  person  to  whom  the  goods  are  really  sent,  and  of  whose  stock  they  are 
to  form  part.  If  the  question  were  left  to  the  jury  to  say  to  whom  were  these  goods 
sent,  they  could  never  be  said  to  have  been  sent  to  Gilmore,  who  was  a  mere  stranger, 
having  no  interest  whatever  in  them.  If  this  permit  were  to  be  held  sufficient,  it 
would  open  a  wide  door  to  frauds  upon  the  revenue,  and  defeat  the  intention  of  the 
legislature,  which  was  to  prevent  the  frauds  resulting  from  permits  being  taken  out 
in  the  name  of  fictitious  or  nominal  parties. 

Lord  Ahinger,  C.  B.  This  is  a  case  in  which  I  have  felt  considerable  doubt, 
but  upon  the  whole  we  think  the  rule  ought  to  be  discharged.  The  only  question  is, 
whether  the  regulations  required  by  the  commissioners  of  excise,  relative  to  the 
matters  to  be  inserted  in  every  permit,  have  [371]  been  duly  complied  with.  The 
commissioners  see  the  person  to  whom  the  goods  are  sold,  and,  as  they  have  no 
power  to  send  them  except  to  the  premises  of  that  party,  we  must  presume  they  had 
directions  to  send  them  to  Gilmore,  and  make  out  the  permit  in  his  name.  That 
they  accordingly  do ;  and  we  have  it  in  evidence,  that  if  this  permit  had  been  made 
out  in  any  other  way,  the  commissioners  would  have  deemed  it  an  illegal  one.  There 
is  no  evidence  to  shew  that  this  permit  was  contradictory  to  the  request  note ;  nor 
is  there  any  fraud  on  the  revenue  in  this  mode  of  proceeding,  inasmuch  as  the  whole 
is  under  the  control  and  supervision  of  the  commissioners  of  excise,  to  whose  dis- 
cretion it  was  manifestly  the  intention  of  the  legislature  to  commit  it. 

Aldekson,  B.  There  is  this  difficulty  pressing  on  the  defendant  in  this  case, 
that  the  onus  lies  upon  him  to  shew  that  this  permit  is  bad.  The  7th  section  of  the 
statute  i-equires  eveiy  permit  to  be  made  out  in  such  form  as  the  commissioners  of 
excise  shall  direct ;  and  the  19th  provides,  that  a  counterpart  of  such  permit  shall  be 
evidence,  without  requiring  the  production  of  the  original.  Now,  we  must  take  it 
for  granted  that  the  evidence  of  the  officer  of  excise,  in  this  case,  is  equivalent  to  the 
production  of  the  counterpart,  otherwise  there  would  be  no  evidence  of  the  contents 
of  this  permit  at  all ;  and  if  we  take  his  evidence  on  the  subject,  it  is  to  the  effect 
that  he  considered  the  permit  a  regular  one.  Now,  there  are  no  directions  given  in 
the  statute  as  to  the  mere  form  of  the  permit ;  and  the  section  I  have  already  referred 
to  says,  that  the  counterpart  is  to  be  admissible  in  evidence  in  all  cases  where  it  shall 
be  necessary  to  prove  the  issuing  of  any  permit,  or  the  contents  thereof  ;  thus,  as  it 
should  seem,  rendering  the  counterpart  or  evidence  of  the  excise  officer,  evidence  not 
only  of  the  fact  of  such  permit  having  been  issued,  but  also  of  its  contents.  In  short 
the  ett'eet  [372]  of  the  1 9th  sect,  is  to  substitute  parol  evidence  for  that  which  would 
otherwise  lie  the  .strict  legal  evidence,  namely,  the  permit  itself ;  and,  if  this  parol 
evidence  is  receivable,  does  it  not  go  to  the  length  of  shewing  that  a  legal  permit  was 
issued  in  compliance  with  the  requisition  of  the  7th  section  1 

GuRNEY,  B.  These  goods  are  forwarded  to  the  premises  of  Gilmore,  accompanied 
by  a  permit  in  his  name.  What  possible  objection  jean  there  be  to  Nash  going  to  the 
excise  officer  to  request  liquors  to  be  sent  to  Gilmore  with  a  permit  accordingly  1 

Rule  discharged. 

Doe  d.  Hughes  v.  Jones.  Exch.  of  Pleas.  Jan.  20,  1842.— Where  the  sheriff  sells 
a  term  taken  in  execution  under  a  fi.  fa.,  to  the  execution  creditor,  but  executes 
no  assignment  in  writing  of  the  term,  the  estate  lemains  in  the  debtor,  and  the 
execution  creditor  has  no  defence  to  an  ejectment  at  his  suit. 

At  the  trial  of  this  ejectment,  before  Wightman,  J.,  at  the  last  assizes  at  Lancaster, 
It  appeared  that  one  Wright,  the  owner  of  the  premises  in  question,  had  in  the  year 
1827  leased  them  to  the  lessor  of  the  plaintiff'  for  fourteen  years,  at  a  rent  payable 
half-yearly,  and  that  the  plaintiff  had  occupied  and  paid  rent  up  to  the  year  1839,  when 
a  fieri  facias  was  put  in  at  the  suit  of  the  defendant,  under  which  the  lessor  of  the 
plaintiffs  goods,  and  the  lease  of   the  premises,  were  taken  in  execution,  and  sold 
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by  the  sheriff.  The  defenciaiit  became  the  purohasei'  of  the  lea.?e,  whioh  was  acconl- 
iiigly  handed  over  to  him,  and  he  entered  and  paid  rent  to  the  owner  ;  but  no  a.s.sign- 
ment  in  writing  of  the  lease  had  been  made  by  the  sherifl'  to  the  defendant.  Under 
these  circumstances,  the  learned  Judge  was  of  opinion  that  there  was  no  defence  at 
law  to  this  ejectment,  and  under  his  direction  a  verdict  passed  for  the  plaintifi'. 

[373]  Dundas,  in  Michaelmas  Term  last,  obtained  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  of  misdirection. 

W.  H.  Watson  (Cresswell  was  with  him)  shewed  cause.  This  is  a  case  clearly 
within  the  Statute  of  Frauds,  and  the  interest  remains  in  the  lessor  of  the  plaintiff. 
The  3rd  section  of  that  statute  enacts,  "  that  no  leases,  estates,  or  interests,  either  of 
freehold  or  terms  of  3'cars,  or  any  uncertain  interest,  not  being  copyhold  or  customary 
interest,  of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements,  or  heredita- 
ments, shall  at  any  time  be  assigned,  granted,  or  surrendered,  unless  it  be  by  deed 
or  note  in  writing,  .signed  by  the  party  so  assigning,  granting,  or  surrendering 
the  same,  or  their  agents  thereunto  lawfully  authorized  by  writing,  or  by  act 
and  operation  of  law."  Now  here  there  is  no  assignment  in  writing,  and  the 
question  is,  was  there  one  by  act  and  opeivation  of  law  1  Clearly  not ;  for  the  sheriff 
had  no  interest  in  the  lease ;  he  had  merely  a  power  to  dispose  of  it,  which  he  could 
only  execute  by  an  instrument  in  writing.  The  effect  of  a  seizure  under  a  fieri  facias 
is  to  give  the  sheriff"  only  a  special  propeity  in  the  goods ;  the  general  property  of  the 
owner  is  not  divested  :  Moiiami  v.  Pdlatt  (8  B.  &  C.  722  ;  2.M;in.  &  R.  411).  In  the 
case  of  a  leasehold  interest,  the  sheriff'  has  no  right  whatever  to  enter  into  pos.session  of 
the  premises,  but  has  only  a  power  to  sell  and  assign_the  lease.  There  are  a  variety  of 
cases  as  to  the  manner  in  which  the  sheriff  should  execute  the  writ.  One  of  them  is 
Palmer's  case  (4  Co.  74;  Cro.  Eliz.  584).  In  Rex  v.  Deane  (2  Show.  85),  it  was  held 
that  if  a  sheriff,  on  a  fieri  facias,  sell  a  lease  or  term  of  a  house,  he  cannot  and  must 
not  put  the  person  out  of  possession,  and  the  vendee  in  ;  but  the  vendee  must  bring 
his  ejectment.  That  is  a  strong  authority,  because  it  [374]  shews  that  when  he  has 
assigned  the  lease,  he  merely  confers  the  title,  not  the  possession.  It  has  never  been 
said  that  the  sheriff,  liy  selling  the  lease,  interfered  with  the  possession.  There  are 
some  dicta  which  would  seem  to  the  contrary  in  Taylor  v.  Cole  (3  T.  R.  292),  but  the 
point  has  never  yet  been  decided.  Under  a  fi.  fa.  the  sheriff  merely  takes  the  parch- 
ment containing  the  lease,  with  a  power  to  dispose  of  it.  The  sheriff  has  done  nothing 
here  but  made  a  mere  seizure  of  the  lease.  If  the  Court  were  to  hold  that  the  seizure 
of  the  lease  amounted  to  an  assignment  by  operation  of  law,  the  sheriff  would  become 
liable  to  the  covenants.  It  has  been  held  that  a  provisional  assignee  is  not  an  assignee 
of  such  a  nature  as  so  to  become  liable.  The  lessor  of  the  plaintiff  has  still  the  legal 
interest  in  him,  and  is  therefore  entitled  to  recover.  The  sheriff  has  a  collateral 
power  ;  but  it  is  only  a  power  which  he  may  still  exercise,  and  assign  the  lease  back 
to  the  plaintiff. 

Dundas  and  Crompton,  in  support  of  the  lule.  There  was  in  this  case  an  assign- 
ment by  act  and  operation  of  law.  This  is  the  very  ease  to  which  the  Statute  of 
Frauds  has  reference.  Before  the  statute,  chattels  real  as  well  as  personal  passed  by 
parol.  In  cases  of  bankruptcy  the  property  passes  by  operation  of  law,  and  this  is  in 
principle  the  veiy  same  case  as  that  of  bankruptcy.  Although  it  is  usual  for  the 
sheriff,  under  such  circumstances,  to  execute  a  deed  of  assignment,  it  is  not  in  strictness 
necessary  ;  for  the  assignment  is  complete  by  operation  of  law  the  moment  the  purchaser 
accepts  the  lease.  It  is  remarkable,  that  it  is  nowhere  said  that  the  sheriff  must 
execute  an  assignment.  In  Doe  d.  MifcMmon  v.  Carter  (8  T.  R.  57),  it  was  held  that 
the  sale  of  a  lease,  under  an  execution  against  the  lessee,  did  not  operf^te  as  a  forfeiture 
of  the  lease  under  the  covenant  not  to  assign.  In  Hii/gms  v.  M^Adam  (3  You.  &  J. 
13),  the  Court  .said,  [375]  "The  rule  is,  that  when  execution  is  executed  the  property 
is  changed,  and  execution  is  said  to  be  executed  when  a  sale  has  taken  place."  That 
was  a  case  of  execution  against  the  goods,  but  there  is  no  distinction  in  that  respect. 
In  Giles  V.  Gmer  (9  Bing.  159  ;  S.  C.'"2  M.  &  Scott,  197  ;  M'Clel.  &  Y.  232  ;  12  Price, 
2),  Alderson,  B.,  adopts  that  rule,  and  lays  it  down  thus :  "  It  is  not  until  after  the 
sale  that  the  right  of  the  execution  creditor  is  consummate."  After  being  put  into 
possession  under  the  sale,  could  the  Crown  take  the  term  under  an  extent?  Sivain  v. 
Mmiand  (1  Brod.  &  B.  370)  shews  that  they  could  not,  and  that  as  soon  as  the  execution 
was  executed  the  Crown  had  no  right.  In  this  case,  when  the  defendant  was  put 
into  possession  by  the  bill  of  sale,  the  title  was  consummated.     In  Doe  d.  Stevens  v. 
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IhmsUm  (1  B.  &  Aid.  230),  the  sherirt' under  a  fieri  facias  .seized  the  lease  of  premi.ses, 
and  sold  the  term  before  the  writ  was  retui'iiable,  but  did  not  execute  the  assignment 
to  the  vendee  till  a  subsequent  period  ;  and  it  was  held  that  the  assignment  was  valid. 
The  sherill'  may  thei-efore  still  proceed  to  assign  the  lease.  [Alderson,  B.  In  the  case 
of  an  assignment  by  operation  of  law,  there  is  a  designation  of  the  party  to  whom  the 
property  shall  go  ;  but  here  there  is  nothing  of  that  kind  ;  the  sheriff  may  assign,  as 
long  as  he  has  the  power,  to  any  one  he  likes.]  They  also  referred  to  Slratford  v. 
Timjnam  (Jacob,  418),  and  Taylm-  v.  Cole. 

Lord  Abinger,  C.  B.  I  <am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  Court  was  induced  to  grant  a  rule  in  this  case,  chiefly  on  the  ground  that,  assuming 
the  defendant  not  to  be  in  possession  of  these  premises  by  act  and  operation  of  law, 
it  might  still  Ije  a  question  whether  the  plaintiff,  from  whom  they  had  been  taken  by 
operation  of  law,  could  recover  them  back.  But,  on  hear-[376]-ing  the  argument  of 
the  plaintiff's  counsel  to-day,  we  think  this  rule  must  be  discharged.  Here  something 
is  to  be  done  by  the  sheriff  before  the  title  of  the  execution  debtor  is  divested  out 
of  him,  or  that  of  the  purchaser  is  completed  ;  namely,  an  assignment  of  the  lease. 
Now,  if  a  sheriff  is  bound  to  execute  such  an  insti'ument,  ought  he  not  to  do  it  in 
compliance  with  the  established  rules  of  law  1  In  order  to  give  a  title  to  the  property, 
he  must  find  a  specific  person  to  assign  it  to,  and  give  that  person  an  assignment  in 
writing,  according  to  the  express  words  of  the  Statute  of  Fiauds.  If  there  be  any 
circumstance  of  hardship  in  this  case,  the  defendant  must  seek  his  remedy  in  a  court 
of  equity. 

Alderson,  B  I  am  of  the  same  opinion.  It  seems  to  me  that  this  is  an  imperfect 
assignment,  and  that  the  property  in  these  leasehold  premises  must  be  considered  as 
still  remaining  in  the  party  in  whom  it  was  originally  vested,  unless  it  is  shewn  to  be 
transferred  in  a  legal  manner  to  some  one  else.  How  was  it  then  in  the  present  ease? 
First  of  all,  has  it  been  transferred  to  the  defendant  by  operation  of  law  1  The  answer 
to  that  is,  that  every  assignment  by  operation  of  law  contains  a  designation  of  the 
person  to  whom  the  property  is  assigned  ;  which  is  not  the  case  here,  for  it  is  clear 
that  something  is  to  be  done  by  the  sheriff  before  any  title  can  vest  in  the  purchaser  ; 
and  this  it  is  which  distinguishes  the  present  case  from  what  I  said  in  Giles  v.  Grover, 
which  has  been  referred  to  ;  for  my  observation  there  was,  that  the  transfer  of  the 
property  was  consummated  by  the  act  of  sale.  In  an  execution  against  the  goods  it 
is  so.  Then  comes  the  next  question — is  the  property  in  the  sheriff?  No;  for  he 
has  nothing  more  than  a  power  to  transfer  it ;  and  then  comes  the  further  question, 
has  he  legitimately  exercised  that  power?  It  appears  that  he  has  made  a  parol  assign- 
ment to  the  de'[377]-fendant.  Now  a  parol  assignment  by  a  sheriff  is  open  to  all  the 
evils  of  a  parol  assignment  of  property  by  any  one  else  ;  parties  would  be  setting  up 
claims  to  property  under  pretence  of  such  assignments  ;  and  the  object  of  the  statute, 
which  was  to  prevent  such  practices,  and  the  numerous  perjuries  and  frauds  resulting 
therefrom,  would  be  entirely  defeated.  And  not  only  the  Statute  of  Frauds,  but  the 
object  of  all  the  registry  acts,  would  be  equally  defeated  ;  because  a  parol  sale  by  the 
sheriff  would  of  course  not, be  registered  like  a  regular  assignment.  In  the  present 
case,  therefore,  however  unfortunate  it  may  be  that  the  execution  debtor  must  be 
allowed  to  recover  this  pi  operty  back  from  the  execution  creditor,  it  is  out  of  our 
power  to  prevent  it ;  for  this  case  comes  before  us  in  the  shape  of  an  action  of  eject- 
ment, when  nothing  is  in  issue  but  the  legal  title  and  right  to  the  possession  of  the 
land.     If  the  defendant  has  any  remedy,  it  is  in  a  court  of  equity. 

GuRNEY,  B,  concurred. 

Eule  discharged. 

[378]  The  Attorney-General  v.  Lockwood.  Exch.  of  Pleas.  Jan.  22,  1842.— 
The  keeper  of  a  beer-shop,  licensed  under  1  Will.  4,  c.  64,  &  4  &  5  Will.  4,  c.  84, 
is  liable  to  the  penalties  imposed  by  56  Geo.  3,  e.  58,  s.  2,  for  having  in  his 
possession  any  of  the  prohibited  articles  therein  specified,  or  any  other  article  or 
preparation  to  be  used  as  a  substitute  for  malt  or  hops.— In  order  to  render  such 
a  person  liable  to  those  penalties,  for  having  in  his  possession  any  of  the  articles 
eiuimerated  in  the  56  Geo.  3,  c.  58,  s.  2,  it  is  unnecessary  to  aver  or  prove,  either 
that  the  party  had  them  in  his  possession  to  be  used  as  a  substitute  foi'  malt  or 
hops,  or  that  he  had  them  in  his  possession  with  any  criminal  intention.     But 
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where  the  information  is  for  h;iving  in  his  possession  any  article  not  dcsij^nated 
by  name  in  that  section,  it  is  necessary  to  shew  that  it  was  intended  to  be  used 
as  a  substitute  for  malt  and  hops  in  the  making  of  beer. 

[S.  C.  6  Jur.  171  :  affirmed,  10  M.  &  W.  464.  Referred  to.  Ex  parte  Attwatcr ;  In  re 
Turner,  187(5,  5  Ch.  I).  .32  ;  Sherras  v.  De  Rutsen,  [1895]  1  Q.  B.  198  ;  In  re  Dawson; 
Pattisxon  v.  Bathurd,  [1915]  1  Ch.  630.] 

This  was  an  information  against  the  defendant  under  56  Geo.  3,  c.  58,  s.  2,  for 
that  he,  being  a  retailer  of  beer,  after  the  5th  July,  1817,  and  before  the  exhibiting 
of  the  information,  to  wit,  on  &c.,  at  &c.,  received  and  took  into  and  had  in  his 
custody  and  possession,  a  large  quantity,  to  wit,  500  pounds  weight  of  liquorice, 
contrary  to  the  form  of  the  statute  in  that  case  made  and  provided,  whereby,  and  by 
force  of  the  statute  &c.,  the  said  William  Lockwood,  so  being  such  I'ctailer  of  beer 
as  aforesaid,  and  so  oflending  as  aforesaid,  hath,  for  his  aforesaid  offence,  for'fcited 
and  lost  the  sum  of  £200.  There  was  a  second  count,  for  receiving  into  his  custody 
and  possession  an  article  or  preparation  as  a  substitute  for  malt  and  hops,  he  being  a 
retailer  of  beer ;  a  third  for  having  in  his  custody  and  pos.scssion  liquorice,  he  being 
a  dealer  in  beer ;  and  a  fourth,  for  having  in  his  possession  a  certain  preparation  as  a 
substitute  for  malt  and  hops,  he  being  a  dealer  in  beer. 

The  defendant  pleaded  not  guilty. 

At  the  trial  before  Lord  Abiiiger,  C.  B.,  at  the  Middlesex  Sittings  after  last  Easter 
Term,  it  appeared  that  in  the  month  of  February,  1840,  the  defendant  was  licensed 
to  sell  beer  by  retail,  under  1  Will.  4,  c.  64,  and  4  &  5  Will.  4,  c.  84.  The  license 
was  to  sell  beer,  ale,  and  porter,  by  retail,  in  the  dwelling-house  of  the  said  William 
Lockwood,  and  in  the  premises  thereunto  belonging,  but  not  to  be  drunk  or  consumed 
in  the  house  or  premises.  On  the  29th  of  February,  1840,  the  officers  of  excise  found 
upon  the  defendant's  premises  28  lbs.  of  liquorice  in  a  sack  of  roasted  m.alt.  It  was 
contended  that  the  possession  of  the  liquorice  under  the  circumstances  was  an  offence 
against  the  act  [379]  56  Geo.  3,  c.  58,  s.  2.  The  facts  above  stated  were  admitted  at 
the  trial,  and  a  verdict  was  taken  for  the  Crown  on  the  first  count  of  the  information, 
for  one  penalty  of  £200,  subject  to  the  opinion  of  the  Court,  the  Crown  to  be  at 
liberty  to  enter  the  verdict  on  any  count  of  the  information  that  might  be  applicable  to 
the  facts  proved.  In  Trinity  Term,  1841,  Kelly  obtained  a  rule  to  enter  a  verdict  for 
the  defendant,  upon  the  ground  that  the  defendant,  being  licensed  under  the  beer  acts, 
was  not  liable  to  the  penalties  under  the  56  Geo.  3,  c.  58,  s.  2;  or  to  arrest  the 
judgment,  on  the  ground  that  the  count  applicable  to  liquorice  contained  no  allegation 
that  it  was  for  or  as  a  substitute  foi'  malt  or  hops. 

The  Solicitor-General,  Jervis,  and  Wilde,  shewed  cause.  It  will  be  contended  on 
the  other  side,  first,  that  ;is  this  was  the  case  of  a  person  selling  beer,  not  under  a 
magistrate's  license,  but  under  and  by  virtue  of  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  64, 
continued  by  4  &  5  Will.  4,  c.  84,  the  provisions  of  the  56  Geo.  3,  c.  58,  do  not  apply ; 
and  secondly,  that  the  information  is  defective,  in  not  stating  that  the  defendant  had 
the  liquorice  in  his  possession  as  a  substitute  for  malt  and  hops.  As  to  the  first 
objection, — the  words  of  the  stat.  56  Geo.  3,  c.  58,  s.  2,  are,  ''That  from  and  after  the 
5th  day  of  July,  1817,  no  brewer  or  brewers  of,  or  dealer  or  dealers  in,  or  retailer  or 
retailers  of,  beer,  shall  receive  or  take  into,  or  have  in  his,  her,  or  their  custody  or 
possession,  or  make,  or  use,  or  mix  with,  or  put  into  any  worts  or  beer,  any  liquor, 
extract,  calx,  or  other  material  or  preparation,  for  the  purpose  of  darkening  the  colour 
of  worts  or  beer,  or  any  liquor,  exti'act,  calx,  or  other  material  oi-  pi'cparation,  such 
as  has  been  heretofore  or  as  shall  hereafter  be  made  use  of  for  or  in  the  darkening  of 
the  colour  of  worts  or  beei',  other  than  brown  malt,  ground  or  unground,  as  commonly 
used  in  brewing,  or  shall  receive  or  take  into,  or  have  in  his,  her,  or  their  custody  or 
posses-[380]-sion,  or  use,  or  mix  with,  or  put  into  any  worts  or  beer,  any  molasses, 
honey,  liquorice,  vitriol,  quassia,  coculus  Iiidiie,  grains  of  Paradise,  Quinea  pepper,  or 
opium,  or  any  extract  or  preparation  of  molasses,  honey,  or  liquorice,  &c.  &c.,  or  any 
article  or  preparation  whatsoever  for  or  as  a  substitute  for  malt  or  hops ;  and  if  any 
such  brewer  or  brewers  of,  or  dealer  or  dealers  in,  or  retailer  or  retailers  of  beer,  shall 
receive  or  take  into,  or  have  in  his,  her,  or  their  custody  or  possession,  or  make  or  use 
in  brewing,  or  mix  with  or  put  into  any  worts  or  beer,  any  liquor,  extract,  calx,  or 
other  material,  or  pieparation,  for  the  purpose  of  darkening  the  colour  of  worts  or 
beer,  or  any  liquor,  extract,  calx,  or  other  material  or  preparation,  such  as  has  been 
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heretofore  or  as  shall  hereafter  be  made  use  of  for  or  in  the  darkening  of  the  colour  of 
worts  or  beer,  other  than  brown  malt,  ground  or  unground,  as  commonly  used  in 
brewing,  or  shall  receive,  or  take  into,  or  have  in  his,  her,  or  their  custody  or  posses- 
sion, or  shall  use,  or  mix  with,  or  put  into  any  woits  or  beer,  any  molasses,  honey, 
liquorice,  &c.,  or  any  extract  or  preparation  of  molasses,  honey,  liquorice,  &c.,  or  any 
article  or  preparation  whatsoever,  for  or  as  a  substitute  for  malt  or  hops ;  all  such 
liquor,  extract,  calx,  molasses,  &c.  &c.,  article  and  preparation  as  aforesaid,  and  also 
the  said  worts  and  beer  respectively,  shall  be  forfeited,  together  with  the  casks, 
vessels,  or  other  packages  containing  the  same,  and  shall  and  may  be  seized  by  any 
officer  or  officers  of  excise  ;  and  such  brewer  or  brewers  of,  dealer  or  dealers  in,  or 
retailer  or  retailers  of  beer,  so  offending  as  aforesaid,  shall  for  each  and  every  such 
ofl'cnce  forfeit  and  lose  the  sum  of  £200."  It  will  be  said  that  the  stat.  1 1  Geo.  4  & 
1  Will.  4,  c.  64,  has  made  an  alteration  in  the  law,  and  that  the  stat.  56  Geo.  3,  .c.  58, 
does  not  apply  to  a  person  who  sells  beer  by  retail  under  that  act.  But  the  state  of 
the  law  is  thi's.  Persons  who  retailed  beer  were  required  originally,  as  alehouse- 
keepers,  by  the  stat.  5  &  6  Edw.  6,  c.  25,  to  take  out  a  magistrate's  [381]  license. 
The  stat.  11  Geo.  4  &  1  Will.  4,  e.  64,  has  done  no  more  than  allow  persons  to  sell 
beer  by  retail,  without  having  that  particular  sort  of  license ;  it  has  not  introduced 
any  new  traffic  of  any  kind  ;  a  person  sells  beer  by  retail,  and  keeps  an  alehouse,  now 
as  he  did  before ;  but  the  legislature  enables  him  to  do  so  without  a  magistrate's 
license.  That  act  does  not  at  all  aflTect  the  question,  whether  he  is  to  be  considered 
a  seller  of  beer  by  retail ;  all  that  can  be  said  is,  that  such  person  is  not  a  seller  of 
beer  who  is  required  to  take  out  a  magistrate's  license.  The  object  of  the  legislature 
was,  that  retailers  of  beer  should  not  have  it  in  their  power  to  adulterate  the  beer 
they  sold  to  the  public,  and  it  can  make  no  difference  whether  the  retailer  of  beer  has 
a  magistrate's  license  or  not. 

The  stat.  1 1  Geo.  4  &  1  Will.  4,  c.  64,  recites,  that  it  is  expedient  for  the  better 
supplying  the  public  with  beer  in  England,  to  give  greater  facilities  for  the  sale  thereof 
than  are  at  present  afforded  by  licenses  to  keepers  of  inns,  ale-houses,  and  victualling- 
houses  ;  and  it  enacts,  that  it  shall  be  lawful  for  any  person  who  shall  obtain  a  license 
for  that  purpose  under  the  provisions  of  this  act,  to  sell  beer,  ale,  and  porter  by  retail 
in  any  part  of  England  in  any  house  or  premises  specified  in  such  license.  It  enables 
them  to  do  so  without  having  a  license  under  the  former  statutes,  having  taken  out 
one  under  that  statute ;  but  the  act  itself  shews  that  such  a  person  is  a  retailer  of 
beer;  and  it  then  goes  on  to  state  the  mode  in  which  the  license  is  to  be  obtained. 
The  1 3th  section  enacts,  that  if  any  person  so  licensed  as  aforesaid  shall  knowingly 
sell  any  beer,  ale,  or  porter  made  otherwise  than  from  malt  and  hops,  or  shall  mix  or 
cause  to  be  mixed  any  drugs  or  other  pernicious  ingredients  with  any  beer  sold  in  his 
house  or  premises,  or  shall  fraudulently  dilute  or  in  any  way  adulterate  any  such  beer, 
such  offender  shall  for  the  first  offence  forfeit  any  sum  not  less  than  £10,  nor  more 
than  [382]  £20,  as  the  justices  before  whom  such  offender  shall  be  convicted  shall 
adjudge.  The  14th  section  regulates  the  time  for  keeping  open  the  houses,  and 
imposes  a  penalty  for  a  breach  of  that  regulation  ;  and  the  15th  points  out  the  mode 
in  which  the  penalties  may  be  recovered.  It  is  clear  that  those  penalties  are  imposed 
on  breaches  of  the  act  by  the  keepers  of  beerhouses  under  that  statute,  but  there  is 
nothing  preventing  the  general  regulations  applying  to  those  persons  who  retail  beer, 
whether  under  that  act  or  under  former  acts  of  parlTament.  The  imposition  of  a  new 
penalty  could  not  abrogate  the  former  penalty  for  a  different  species  of  offence.  There 
are  a  great  number  of  acts  of  parliament  pointing  out  the  distinction  between  a  seller 
of_  beer  by  retail,  and  a  retailer  of  beer.  Such  are  the  statutes  12  Car.  2,  c.  23,  & 
25  Geo.  3,  c.  73.  There  is  a  recital  in  the  latter  act  which  shews  what  the  distinction 
is ;  and  it  enact,s,  that  every  common  brewer  who  shall  sell  beer  or  ale,  or  worts,  in 
any  less  quantity  at  any  one  time  than  in  a  whole  cask  containing  four  gallons  and 
a  half,  shall  be  deemed  to  sell  beei-  or  ale  by  retail.  This  is  the  case  of  a  person 
selling  beer  by  retail,  not  to  be  consumed  upon  the  premises,  under  an  excise  license 
obtained  under  the  Beer  Act.  There  is  a  definition  of  an  alehouse-keeper  in  Burn's 
Justice,  title  "  Alehouses."  "Every  inn  is  not  an  alehouse,  nor  every  alehouse  an  inn; 
but  if  an  inn  uses  common  selling  of  ale,  it  is  then  also  an  alehouse  ;  and  if  an  alehouse 
lodges  and  entertains  travellers,  it  is  also  an  inn."  So,  if  a  party  sells  beer  by  retail, 
he  comes  under  the  common  designation  in  the  acts  of  parliament,  of  a  retailer  of 
beer,  or  a  keeper  of  a  beer  or  alehouse,  and  is  within  the  statute  56  Geo.  3.     It  never 
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could  be  the  intention  of  the  legislature,  when  they  allowed  this  greater  facility  for 
the  opening  of  beerhouses,  to  remove  from  the  keepers  of  them  all  those  restrictions 
which  applied  to  persons  who  kept  beerhouses  or  alehouses  under  the  license  of  the 
magistrates.  The  statute  1  Will.  4,  c.  64,  [383]  was  passed  in  the  same  session  as 
the  1  Will.  4,  c.  51  ;  and  it  appears  by  the  statement  in  the  latter  act,  that  it  was 
supposed  by  the  fraraers  of  it  that  the  act,  c.  64,  would  pass  first.  That  act  (c,  .51) 
was  passed  for  the  same  purpose,  of  giving  facilities  for  tlie  sale  of  beer,  and  taking 
away  the  license  of  the  magistrates,  and  giving  other  means  of  licensing.  It  repealed 
various  acts  of  Parliament  with  relation  to  the  duties  and  restrictions  imposed  on  the 
keepers  of  alehouses,  but  expressly  kept  alive  the  provisions  of  the  statute  56  Geo.  3  ; 
it  is  enacted  by  section  3,  "that  all  brewers  of  beer  or  ale  foi-  sale,  and  all  and  every 
person  who  shall  be  licensed  under  any  act  as  a  brewer,  dealer  in  or  retailer  of  beer, 
shall  continue  subject  to  the  provisions,  enactments,  and  regulations  in  the  said  last- 
mentioned  act  contained  ;  and  the  said  provisions,  enactments,  and  regulations,  shall 
continue  to  be  respectively  executed  and  put  in  force  by  the  commissioners  and  officers 
of  excise  in  Great  Britain,  as  fully  and  effectually  as  if  this  act  had  not  been  passed." 
Then  the  '22nd  section  shews  that  the  framers  of  this  act  supposed  the  other  act  would 
have  passed  first,  for  it  begins  by  reciting,  "  And  whereas  an  act  was  passed  in  this 
present  session  of  Parliament,  intituled  '  An  act  to  permit  the  general  sale  of  beer 
and  cider  by  retail  in  England.' "  These  two  acts  shew  distinctly  that  the  legislature 
intended  to  keep  alive,  and  in  operation  upon  retailers  of  beer,  the  provisions  of  the 
statutes  56  Geo.  3.  In  The  Maym  lic.  of  Leicester  v.  Burgess  (5  B.  &  Adol.  "246),  it 
was  held  that  the  statute  11  Geo.  4  &  i  Will.  4,  c.  64,  for  permitting  the  general 
sale  of  beer  by  retail  in  England,  did  not  supersede  the  custom  of  a  borough,  that  no 
person  should  carry  on  the  trade  of  an  alehouse-keeper  therein  who  is  not  a  burgess. 

The  second  question  is,  whether  it  was  necessary  for  the  [384]  information  to  state 
that  this  prohibited  article  was  iiitended  to  be  used  as  a  substitute  for  malt  and  hops. 
The  words  of  the  act  are,  "  that  no  brewer  or  brewers,  &c.,  shall  have,  receive,  or  take 
into,  or  have  in  his,  her,  or  their  custody  or  possession,  or  shall  use,  or  mix  with,  or 
put  into  any  worts  or  beer,  any  molasses,  honey,  liquorice,  &c.,  respectively  ;" — then 
come  these  words — "or  any  article  or  preparation  whatsoever,  for  or  as  a  substitute 
for  malt  or  hops."  Parties  may  have  articles  of  the  kind  here  mentioned  as  a  substi- 
tute for  malt  or  hops,  or  they  may  have  them  innocently  in  their  possession  ;  but  the 
legislature  has  said,  that  any  person  carrying  on  this  trade  shall  be  liable  to  a  penalty 
if  he  has  any  of  the  articles  enumerated  in  his  possession  ;  and  the  officers  of  the 
revenue  are  bound  to  enforce  it.  In  the  previous  act  of  the  51  Geo.  3,  c.  87,  s.  16, 
the  words  aie — "  no  maker  or  makers  of  any  such  liquor  as  aforesaid,  nor  any  brewer 
or  brewers  of  beer,  shall  receive  or  take  into  his,  her,  or  their  custody  or  possession 
any  molasses,  honey,  &c.,  respectively  ; "  and  there  is  nothing  said  as  to  a  substitute 
for  malt  and  hops.  Unless  persons  carrying  on  this  trade  were  altogether  restricted 
from  having  these  articles  in  their  possession,  it  would  be  necessary  to  give  evidence 
of  the  purpose  for  which  the  party  had  the  article  in  his  possession,  which  it  would 
be  very  difficult  to  prove,  unless  you  could  shew  the  actual  use.  The  act,  thei'efore, 
says  that  the  possession  shall  not  be  permitted.  [Lord  Abinger,  C.  B.  No  person 
can  put  this  law  in  force  except  the  Attorney-General,  and  he  would  not  do  so  absurd 
a  thing  as  to  put  it  in  force  where  there  was  not  a  suspicion  that  the  article  was  kept 
for  improper  purposes.  The  act  of  51  Geo.  3,  c.  87,  does  not  contain  the  words,  "or 
any  article  or  preparation  whatsoever,  for  or  as  a  substitute  for  malt  or  hops,"  which 
this  act  has,  in  addition  to  those  enumerated.]  Precisely  so  ;  this  act  was  intended 
to  be  more  stringent ;  for  it  is  recited  in  the  pre-[385]-amble  that  the  former  provi- 
sions were  not  found  sufficiently  effectual  In  The  Atlorney-General  v.  King  (5  Price, 
195),  where  a  party  had  the  article  in  his  possession  innocently,  in  his  trade  as  a 
distiller,  but  he  also  carried  on  the  trade  of  a  brewer,  it  was  held  that  he  was  liable 
to  the  penalties  imposed  by  51  Geo.  3,  c.  87,  for  receiving  and  taking  into  his  posses- 
sion articles  prohibited  by  that  statute.  An  argument  may  also  be  drawn  from  the 
3rd  section  of  the  56  Geo.  3,  c.  58,  applicable  to  druggists  and  persons  selling  articles 
to  brewers,  as  in  that  ease  it  is  not  necessary  that  the  article  should  be  used  as  a 
substitute  for  malt  and  hops,  but  the  penalty  applies  merely  for  selling  or  delivering 
to  any  licensed  brewer  or  dealer  or  retailer  of  beer,  knowing  them  to  be  so,  any  liquor, 
&c  The  Stat.  56  Geo  3,  c.  58,  enumerated  various  articles,  which  were  supposed  more 
likely  to  be  fraudulently  used,  but  the  legislature  thought  the  enumeration  might  be 
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defeclive,  and  theiefoie  added  the  words  " any  other  article  or  preparation  for  or  as 
a  substitute  for  malt  or  hops,"  lest  there  should  be  anything  else  which  the  ingenuity 
of  the  brewer  might  suggest  as  a  substitute.  It  will  also  abundantly  appeal-,  from 
the  first  part  of  this  section,  that  the  intention  of  the  legislature  was  to  impose  a 
penalty  on  any  dealer  or  trader  who  had  in  his  possession  any  of  the  articles  ordinarily 
used  for  the  purpose  of  darkening  or  colouring  beer.  The  words  are,  that  he  shall  not 
"  have  in  his  pos.session,  or  make  or  use  or  put  into  any  worts  or  beer,  any  liquor,  calx, 
or  other  materials  or  preparation  used  for  the  purpose  of  darkening  the  colour  of  worts 
or  beer."  It  might  with  equal  justice  be  contended,  that  in  order  to  bring  a  trader 
within  that  part  of  the  clause,  it  was  necessary  he  should  have  the  material  in  his 
possession  for  the  purpose  of  darkening  beer ;  but  the  words  which  follow  shew  that 
such  was  not  the  intention  of  the  legislature ;  but  that,  if  he  [386]  had  in  his  posses- 
sion articles  ordinarily  used  for  that  purpose,  he  should  be  liable.  The  words  are, 
"or  any  liquor,  extract,  calx,  or  other  material  or  preparation,  such  as  has  been 
heretofore  or  as  shall  hereafter  be  made  use  of,  for  or  in  the  darkening  the  colour  of 
worts  01-  beer."  It  is  clear  from  that,  that  if  the  trader  had  in  his  possession  any 
articles  ordinarily  used  for  that  purpose,  or  which  might  be  so  used,  he  would  be 
within  that  clause,  though  he  did  not  intend  so  to  use  them.  The  argument  on  the 
other  side  must  go  to  this  extent,  that  it  is  legal  to  put  the  various  enumerated  articles 
into  beer,  provided  they  are  not  used  as  a  substitute  for  malt  and  hops.  Upon  such 
a  construction,  the  long  enumeration  of  these  articles  is  perfectly  useless 

Kelly  and  Bramwell,  contra.  This  act,  imposing  as  it  does  a  severe  penalty,  must 
be  construed  strictly.  At  the  time  the  stat.  56  Geo.  3,  c.  58,  passed,  there  were  several 
clau.ses  of  persons  carrying  on  the  business,  who  are  pointed  out  by  the  act.  These 
were,  first,  the  brewers,  the  actual  manufacturers  of  the  beer,  dealing  to  a  very  con- 
siderable extent ;  secondly,  dealers  in  beer,  which  does  not  include  merely  retailers  of 
beer,  but  persons  who  sell  beer  in  quantities  of  not  less  than  four  gallons  and  a  half 
at  a  time ;  and  thirdly,  the  keepers  of  hotels,  taverns,  and  public-houses,  and  licensed 
victuallers.  Those  were  classes  of  persons  well  known  to  the  law,  and  of  a  very 
different  description  from  that  which  came  within  the  operation  of  the  recent  beer 
acts,  and  who  hold  licenses  under  those  acts.  Such  weie  the  three  classes  of  persons 
existing  at  the  time  the  stat.  56  Geo.  3  passed,  and  on  whom  its  large  penalties  were 
imposed.  That  state  of  the  law  continued  as  long  as  those  classes  alone  existed,  and 
indeed  still  continues  as  affects  them.  Then  the  1  Will.  4,  c.  64,  the  beer-act,  passed, 
and  an  entirely  new  and  different  class  of  persons  was  brought  into  existence,  of  an 
[387]  inferior  description — inferior  in  the  extent  of  their  dealings  and  property,  and 
their  means  of  paying  penalties ;  persons  who  keep  beershops  of  a  lower  class,  and 
take  out  these  licenses  to  sell  beer  by  retail.  That  act  contains  distinct  enactments, 
rendering  them  liable,  not  to  heavy  penalties  of  £200,  which  they  were  thought  not 
able  to  pay,  but  to  penalties  which,  according  to  their  means,  would  guarantee  the 
observance  of  the  law :  penalties  very  much  smaller  in  amount,  for  offences  of  much 
more  serious  evil.  The  stat.  56  Geo.  3,  c.  58,  was  intended  to  apply  to  the  classes 
of  brewers  and  dealers  in  and  retailers  of  beer  who  then  existed.  The  words  "brewer 
of  or  dealer  in  beer,"  are  not  to  be  taken  in  their  extended,  but  in  a  restricted  sense. 
The  statute  says,  "  every  person  who  shall  sell  any  beer  or  ale  in  quantities  not  less 
than  four  gallons  and  a  half,  or  two  dozen  reputed  quart  bottles,  to  be  drunk  or 
consumed  elsewhere  than  on  the  premises  where  sold,  shall  be  deemed  a  dealer  in  beer." 
The  words  "  retailer  or  retailers  of  beer,"  in  the  3rd  section,  were  intended  to  apply 
to  licensed  victuallers,  who  were  a  class  of  persons  then  in  existence,  and  to  them  only. 
The  keepers  of  beershops  are  a  new  class  of  traders,  carrying  on  business  in  an  entirely 
different  way,  under  different  licenses,  to  whom  these  penalties  are  not  applicable, 
although  the  words  may  be  capable  of  reaching  them.  The  legislature,  at  the  time 
the  beer-act  passed,  were  not  unmindful  of  the  protection  necessary  for  the  excise  ; 
and  the  act  provides,  that  the  keepers  of  beershops  shall  only  trade  under  certain 
licenses,  which  contain  a  great  number  of  minute  and  express  conditions  and  regula- 
tions, and  they  are  liable  to  penalties  for  any  breach  of  those  regulations ;  and  the 
legislature  have  thereby  provided  for  every  case  in  which  it  was  considered  at  all 
probable  they  would  violate  the  law.  The  13th  sect,  of  the  1  Will.  4,  c.  64,  provides, 
that  every  seller  of  beer,  ale,  and  porter  by  retail,  having  a  license  under  the  provisions 
of  this  act,  who  shall  permit  [388]  any  person  or  persons  to  be  guilty  of  drunkenness 
or  disorderly  conduct  in  the  house  or  premises  mentioned  in  such  license,  shall  for  every 
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such  offence  forfeit  the  respective  sums  following ;  and  every  person  who  shall  in  any 
way  transgress  or  neglect,  or  shall  be  a  party  in  ti-ansgressing  or  neglecting,  the  con- 
ditions and  provisions  specified  in  such  license,  or  shall  allow  such  conditions  or  pro- 
visions to  be  in  any  way  transgressed  or  neglected  in  the  house  or  premises  so  licensed, 
shall  be  deemed  guilty  of  disorderly  conduct ;  and  every  person  so  licensed,  who  shall 
permit  any  such  disorderly  conduct,  shall  for  the  first  offence  forfeit  any  such  sum, 
not  less  than  40s.  nor  more  than  £5,  as  the  justices  before  whom  such  retailer  shall 
be  convicted  of  such  oftence  shall  adjudge  ;  and  for  the  second  such  offence,  any  sum 
not  less  than  £5,  nor  more  than  £10;  and  for  the  third  such  offence,  any  sum  not 
less  than  £20,  nor  more  than  £50 ;  and  it  shall  be  lawful  for  the  justices  l«fore 
whom  any  such  third  offence  shall  take  place,  to  adjudge,  if  they  shall  so  think 
fit,  that  such  offender  shall  be  disqualified  from  selling  beer  by  retail  for  the 
space  of  two  years  next  ensuing  such  conviction.  The  persons  to  whom  such 
licenses  are  granted,  and  who  comprise  the  whole  class  of  beershop-keepers, 
whether  they  sell  beer  alone  in  their  shops,  or  have  a  chandler's  shop  and  sell 
beer  also,  or  in  whatever  other  waj',  all  have  a  license  in  this  form  : — It  recites 
that  a  bond  has  been  entered  into  by  the  beerhouse  keeper  and  a  surety,  the  conditions 
of  which  are,  that  the  former  does  not  sell  any  beer,  ale,  or  porter,  made  otherwise 
than  from  malt  and  hops,  nor  mix,  or  cause  to  be  mixed,  any  drugs  or  other 
pernicious  ingredients  in  beer,  ale,  or  porter;  nor  fraudulently  dilute,  deteriorate, 
or  adulterate  any  beer,  ale,  or  porter ;  nor  sell  any  beer,  ale,  or  porter,  knowing  the 
same  to  have  been  fraudulently  diluted,  deteriorated,  or  adulterated  ;  nor  use  in  selling 
any  beer,  ale,  or  porter,  any  measures  which  are  not  of  the  legal  standard  ;  nor  wilfully 
[389]  or  knowingly  permit  any  drunkenness,  or  any  violent  or  quarrelsome  or  other 
disorderly  conduct  in  his  house  or  premises,  &c.  &e.  :  and  that  the  license  shall  cease 
and  determine,  and  shall  become  void,  in  case  anj'  of  the  conditions  or  regulations 
contained  therein  shall  be  transgressed.  [Lord  Abinger,  C.  B.  What  was  the  form 
of  license  under  the  former  act  I  The  Solicitor-C4eneral.  It  was  exactly  the  same, 
which  is  important.]  By  the  13th  section,  not  only  the  license  may  be  forfeited,  but 
specific  penalties  may  be  imposed  for  adulterating,  diluting,  or  mixing  beer.  Can  it 
be  supposed  that  the  legislature  intended  to  apply  this  penalty  of  £10  or  £'20  only 
for  actually  adulterating  beer  in  however  injurious  a  manner,  and  that  a  penalty  of 
£200  is  to  be  imposed  on  the  party  for  merely  having  an  article  calculated  for  that 
purpose  in  his  possession  1  When  the  legislature  have  said  that  persons  keeping  beer- 
shops  shall  be  liable  to  a  penalty  of  £10  or  £20,  they  cannot  have  intended  to 
continue  in  operation  a  penalty  of  ten  times  the  largest  of  those  amounts  for  merely 
having  the  articles  in  their  possession.  The  intention  of  the  legislature  appears  to  be 
still  further  illustrated  by  the  provision  on  which  the  second  objection  has  been 
taken.  This  penalty  is  imposed  under  the  act  upon  any  person,  whatever  the  trade 
he  carries  on,  who  shall  have  any  of  these  numerous  articles  in  his  possession — 
molasses,  honey,  liquorice,  &c.,  &c.,  which  it  must  be  observed  are  articles  invariably 
and  necessarily  in  the  possession  of  that  class  of  chandlers'-shop  keepers,  as  part  of 
their  stock  in-trade ;  but  at  the  time  of  the  passing  of  the  statute  56  Geo.  3,  it  was 
hardly  to  be  contemplated  that  the  person  who  had  a  brewery,  and  brewed  beer, 
would  keep  a  grocer's  shop,  or  that  the  wholesale  dealer  in  beer,  or  the  licensed 
tavern-keeper  or  hotel-keeper,  should  do  so.  [Lord  Abinger,  C.  B.  It  may  be  a 
question  whether  a  shopkeeper  taking  out  a  license  to  sell  beer  must  not  relinquish 
dealing  in  such  [390]  articles.]  The  Court,  in  construing  the  act,  and  considering 
how  far  it  imposes  a  large  penalty  on  an  individual,  will  look  to  the  common  practice 
in  trading  under  these  licenses.  It  is  not  an  impossible  case,  that,  under  the  former 
act,  a  person  might  be  a  brewer,  a  wholesale  dealer,  and  a  publican  in  one  part  of  the 
town,  and  in  another  part  of  the  town  carry  on  a  grocer's  or  chandler's  shop  ;  but  it 
would  be  so  peculiar  a  ease  that  it  could  hardly  be  supposed  to  have  been  in  the  con- 
templation of  the  legislature.  But  more  than  one-half  the  persons  who  carry  on  trade 
in  these  beer-houses,  do  so  also  in  chandlers'  or  grocers'  shops.  It  could  not  be  the 
intention  of  the  legislature  to  apply  so  severe  a  provision  to  this  new  class  of  persons ; 
their  liability  is  limited  to  the  penalties  recoverable  under  the  13th  sect,  of  the  act 
of  Parliament  constituting  them,  and  they  are  not  liable  to  the  penalties  directed  by 
the  56  Geo.  3,  c.  58. 

But  assuming  the  Court  to  be  of  opinion  that  the  defendant  was  a  retailer  of  beer 
within  the  56  Geo.  3,  c.  58,  and  subject  to  its  penalty,  the  further  question  remains. 
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whether  that  penalty  is  not  repealed,  in  point  of  law,  by  the  imposition  of  a  smaller 
cue,  for  one  at  least  of  the  ofiences  included  in  the  56  Geo.  3,  by  the  1  Will.  4,  c.  64, 
s.  13.  In  IJendeison  v  Slwrhurn  (2  M.  &  W.  236),  it  was  held  that  a  parish  officer  who 
supplies  goods  for  his  own  pi-ofit  to  an  individual  pauper  is  not  liable  to  the  penalty 
imposed  by  the  55  Geo.  3,  c.  137,  s.  6  ;  and  there  is  a  qui«re  (added  to  the  marginal 
note)  whether  that  clause  is  not  impliedly  repealed  by  the  4  &  5  Will.  4,  c.  76,  s.  77. 
There  Lord  Abinger,  C.  B.,  says,  "The  principle  adopted  by  Lord  Tenterden  (in 
Proctor  V.  Mainu-aring,  3  B.  &  Aid.  145),  that  a  penal  law  ought  to  be  construed 
strictl}-,  is  not  only  a  sound  one,  but  the  only  one  consistent  with  our  free  institutions. 
The  interpre-[391]-tation  of  statutes  has  always  in  modern  times  been  highly  favour- 
able to  the  personal  liberty  of  the  subject,  and  I  hope  will  always  remain  so.  But 
I  think  theie  is  another  ground  for  not  disturbing  this  nonsuit.  If  the  77th  sect, 
of  the  new  Poor  Law  Act  embi'aces  this  case,  I  do  not  agree  that  it  does  not  amount 
to  a  repeal  of  the  former  enactment.  If  a  ciime  be  created  by  statute,  with  a  given 
penalty,  and  be  afterwards  repeated  in  another  statute  with  a  lesser  penalty  attached 
to  it,  I  cannot  say  that  the  party  ought  to  be  held  liable  to  both.  There  may,  no 
doubt,  be  two  remedies  for  the  same  act,  but  they  must  be  of  a  different  nature. 
The  new  act,  then,  would  be  in  effect  a  repeal  of  the  former  penalty."  The  effect 
of  that  judgment  is,  that  where  there  is  a  penalty  imposed  by  an  act  of  Parliament 
upon  an  offence  created  in  that  act,  and  subsequently  a  fresh  penalty  is  imposed  by 
another  act,  that  repeals  the  former  penalty.  Rex  v.  The  Trustees  of  Noiihleach  aiid 
Witncij  Roads  (5  B.  &  Ad.  978),  and  Barrett  v.  Tlie  Stockton  Railway  Cmpany  (2  Man.  & 
G.  15;  1  Hud.  &  Br.  (Irish),  304),  are  authorities  in  favour  of  the  same  piinciple. 
[Lord  Abinger,  C.  B.  My  judgment  was  founded  on  the  principle,  that  where  the 
same  offence  is  re-enacted  with  a  different  punishment,  it  repeals  the  former  law.  If 
the  conditions  of  the  license  contained  all  the  things  mentioned  in  the  old  act  of 
Parliament,  and  there  had  been  a  clause  forbidding  the  same  things  by  a  different 
punishment,  I  should  agree  it  had  repealed  the  former  act.]  The  stat.  56  Geo.  3, 
imposes  a  penalty  of  £200  for  having  in  possession  certain  articles,  and  using  and 
mixing  those  articles ;  the  penalty  for  using  and  mixing  those  articles  is  reduced  to 
£10  by  stat.  1  Will.  4,  c.  64 ;  and  as  a  person  cannot  use  an  article  without  first 
having  it  in  his  possession,  the  legislature  cannot  have  intended  to  continue  the 
penalty  of  £200.  That  would  be  quite  incon-[392]-sistent.  This  argument  rests  on 
the  assumption  that  the  defendant  was  a  retailer  of  beer  within  the  act  56  Geo.  3  ; 
but  he  is  not  a  retailer  absolutely,  he  is  merely  a  retailer  sub  modo,  namely,  of  beer 
to  be  drunk  off  the  premises,  and  on  that  ground  also  he  is  not  within  the  act. 

The  other  question  is,  whether  the  words  at  the  conclusion  of  the  sentence,  "or 
any  article  for  or  as  a  substitute  for  malt  or  hops,"  are  to  be  read  "  or  any  other 
article ; "  or  whether  these  words,  "  for  or  as  a  substitute  for  malt  or  hops,"  govern 
the  whole  of  the  antecedent  part  of  the  sentence,  and  render  it  necessary  to  aver,  in 
an  information  for  the  penalty,  that  the  article  was  found  in  the  possession  of  the 
party,  and  that  it  was  intended  to  be  used  "  for  or  as  a  substitute  for  malt  or  hops." 
Now,  independently  of  the  rule  that  these  statutes  must  be  construed  strictly,  there 
is  reason  for  holding  that  these  latter  words  govern  the  whole  of  the  antecedent 
provisions.  There  are  two  purposes  to  which  "these  articles  can  be  applied,  of  an 
unlawful  nature,  which  it  was  intended  to  prevent.  One  is  the  colouring  of  beer,  the 
other  is  the  using  them  as  a  substitute  for  malt  or  hops.  Each  article  enumerated  in 
the  second  section  of  the  56  Geo.  3,  c.  58,  is  of  a  description  which  brewers  might  have 
used  for  the  purpose  of  colouring,  or  as  a  substitute  for  malt  and  hops,  but  no  other. 
The  enacting  words  are,  "  That  no  brewer  or  distiller,  or  retailer  of  beer,  shall  have 
in  his  custody  or  possession,  or  make  or  use,  or  mix  with  or  put  into  any  worts  or 
beer,  any  Ii(juor,  extract,  calx,  or  other  material  or  preparation,  for  the  purpose  of 
darkening  the  colour  of  worts  or  beer,  or  any  liquor,  extract,  calx,  or  other  material 
or  preparation,  such  as  has  been  heretofore  or  as  shall  be  hereafter  made  use  of  for  or 
in  the  darkening  of  the  colour  of  worts  or  beer,  other  than  brown  malt,  ground  or 
unground,  as  commonly  used  in  brewing :  "—so  far  the  legislature  has  provided 
against  the  colouring  of  beer,  or  there  being  in  the  possession  of  the  [393]  party 
any  article  by  which  that  can  be  done.  Then  follows  another  provision,  to  prevent 
persons  from^  havmg  in  their  possession  any  article  to  be  used  as  a  substitute  for  malt 
and  hops :— "or  shall  receive  or  take  into,  or  have  in  his  custody  or  possession,  or  use 
or  mix  with,  or  put  in  any  worts  or  beer,  any  molasses,  &c.,"  enumerating  a  dozeu 


9M.  &W.394.  THE    ATTORNEY-GENERAL    V.  LOCKWOOD  167 

different  articles,  "  or  any  article  or  preparation  whatsoever  for  or  as  a  substitute  for 
malt  or  hops."  The  meaning  is,  that  no  person  shall  have  in  his  possession  any  article 
for  the  colouring  of  beer — whether  be  uses  it  or  not  is  immaterial, — or  auy  article  to 
be  used  as  a  substitute  for  malt  or  hops.  The  purpose  to  which  the  articles  are 
capable  of  being  applied  forms  a  part  of  the  sentence,  and  a  part  of  the  description  of 
the  article  itself.  Those  words,  being  put  at  the  end,  govern  the  sentence,  and  it 
must  be  not  the  mere  absolute  fact  of  having  such  articles  in  his  possession,  but  the 
having  them  "for  or  as  a  substitute  for  malt  and  hops,"  that  renders  the  act  unlawful. 
In  the  first  part  of  the  clause,  the  party  is  prohibited  from  having  any  of  those  articles 
in  his  possession  which  would  have  the  eft'ect  of  darkening  the  colour  of  beer,  without 
saying,  as  in  a  subsequent  part  of  it,  for  the  purpose  of  so  doing.  The  legislature,  if 
they  had  intended  to  prohibit  the  one  absolutely  and  positively  like  the  other,  would 
have  put  both  together  in  the  same  branch  of  the  enactment.  The  words  "  for  or  as 
a  substitute  for  malt  and  hops,"  therefore,  override  the  former  words,  and  render  it 
necessary  to  aver  an  intention  so  to  use  the  article. 

The  Solicitor-General,  in  reply,  was  directed  to  confine  himself  to  the  argument  as 
to  the  clause  in  the  56  Geo.  3,  c.  58,  being  repealed  by  the  13th  section  of  the  Beer 
Act,  quoad  this  matter.  The  argument  is,  that  the  provision  in  the  latter  act  is 
virtually  a  provision  against  the  same  ofl'ence  as  the  one  mentioned  in  the  50  Geo.  3, 
c.  58,  and  [394]  imposes  a  minor  penalty,  and  therefore  is  a  repeal  of  the  former 
statute,  according  to  the  decision  of  this  Court  in  Heiulerson  v.  Sherhorn.  But  the 
principle  of  that  decision,  which  it  is  not  intended  to  controvert,  is  not  applicable. 
The  answer  is,  that  the  offences  in  the  I  Will.  4,  c.  64,  and  the  56  Geo.  3,  c.  58,  are 
not  the  same  offences,  and  their  provisions  are  not  directed  to  the  same  object.  Under 
the  Stat.  56  Geo.  3,  the  main  object  was  to  protect  the  revenue.  With  that  view,  all 
prosecutions  for  the  breach  of  it  were  to  be  in  the  hands  of  the  Attorney-General. 
The  object  was  to  raise  the  revenue  upon  malt  and  hops,  and  the  excisable  articles, 
the  provisions  of  the  1  Will.  4,  relating  to  the  penalties  for  breach  of  the  license,  are 
provisions  relating  to  the  management  of  the  house,  as  a  species  of  public  regulation  ; 
and  in  that  act  there  is  no  offence  created  for  merely  having  in  possession  pernicious 
articles,  which  may  be  a  fraud  on  the  revenue ;  the  offence  is  the  doing  an  act  upon 
the  premises,  and  selling  beer  so  adulterated.  Its  object  is  to  prevent  the  sale  by 
beerhouse-keepers  of  those  articles  which  are  pernicious  to  the  public ;  the  prohibition 
is  confined  to  the  offence  of  selling.  [Gurney,  B.  :  "  Or  mixing."]  "  Mixing,  or  causing 
to  be  mixed  with  any  beer  sold  on  the  premises."  That  is  a  part  of  the  police  regulation, 
to  prevent  parties  from  selling  those  deleterious  articles.  The  question  is,  whether 
these  provisions  of  these  several  acts  are  incongruous  and  inconsistent,  so  that  one  of 
them  must  necessarily  be  a  repeal  of  the  other.  Now  in  order  to  determine  that,  the 
object  and  intent  of  both  acts  must  be  looked  at.  The  provisions  of  the  latter  act 
cannot  operate  as  a  repeal,  because  the  stat.  1  Will.  4,  c.  51,  which  is  part  of  this 
measure,  distinctly  states  that  the  stat.  56  Geo.  3,  c.  58,  shall  continue  in  full  force. 
The  objects  of  the  two  statutes  are  altogether  distinct :  one  is  to  protect  the  revenue  ; 
the  other  a  matter  of  regulation,  to  provide  not  only  against  the  house  being  [395] 
a  disorderly  one,  but  also  against  articles  being  sold  to  the  public  which  may  be 
prejudicial  to  their  health  ;  and  therefore  both  provisions  may  well  stand  together, 
and  one  is  not  a  repeal  of  or  incongruous  with  the  other.  [He  was  then  stopped  by 
the  Court.] 

Lord  Abinger,  C.  B.  There  are  two  objections  made  to  this  proceeding.  The 
first  is,  that  the  defendant  is  not  a  licensed  dealer  within  the  meaning  of  the  56  Geo.  3, 
c.  58.  I  cannot  accede  to  that  proposition.  It  appears  to  me  that  that  act  applies  to 
every  dealer,  and  I  am  not  pi'epared  to  say  (though  I  will  not  say  to  the  contrary) 
that  it  might  not  apply  to  a  dealer  without  any  license  at  all ;  but  if  it  were  made 
applicable  to  existing  licensed  dealers,  and  an  act  of  Parliament  were  afterwards  passed, 
making  it  unnecessary  for  parties  to  have  a  license,  but  without  repealing  this  clause, 
I  should  say  that  it  would  still  apply  to  all  those  who  dealt  in  beer,  though  they  had 
not  licenses  at  all.  I  do  not  see  any  difficulty  in  that  construction.  Then  if  so,  the 
passing  of  another  act,  to  create  another  set  of  dealers  with  another  set  of  licenses, 
would  make  them  retailers  of  beer,  and  bring  them  within  the  former  act;  and  I 
cannot  enter  into  a  speculation  of  what  might  have  lieeu  in  the  contemplation  of  the 
legislature,  because  they  have  not  stated  what  they  contemplated.  Mr.  Kelly's  argu- 
ment was,  that  they  must  have  contemplated  dealers  of  a  smaller  class, — I  do  not 
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know  tliat ;  at  all  events  I  cannot  be  sure  that  they  did.  The  act  of  Parliament 
practically  has  had,  I  believe,  a  very  pernicious  effect— an  effect  not  at  all  contemplated 
—but  we  cannot  consti-ue  the  act  by  that  result. 

The  next  question  was,  whether  this  act  of  Parliament  is  to  be  so  construed,  as 
that  the  offence  which  is  prohibited  thereby,  and  which  is  the  subject  of  the  penalty, 
namely,  having  possession  of  any  of  those  ingredients,  is  not  [396]  contemplated  unless 
the  party  has  them  in  his  possession  for  the  paiticular  purpose  named  in  the  act.  Now 
I  think  a  mere  reference  to  the  act  of  Parliament  itself,  and  to  the  words  of  it,  is 
sufficient  to  shew  that  that  is  not  the  proper  construction  of  it.  Where  a  person 
mi.xes  li<iuor  for  that  specific  purpose,  the  act  of  Parliament  has  a  distinct  provision 
against  it ;  but  it  likewise  prohibits  the  possession  by  retail  dealers  of  certain  specified 
articles ;  and  the  former  act  of  Parliament,  of  which  this  clause  is  an  enlargement,  did 
not  contain  the  words  "any  other  article;"  but  this  act  of  Parliament,  in  order  to 
extend  the  provisions  of  the  former,  thought  it  right  to  prohibit  the  possession,  not 
only  of  any  of  the  specified  articles,  but  also  of  any  other  articles  which  the  legislature 
mi^ht  not  contemplate  at  the  time,  which  might  be  used  for  the  same  purpose  as  those 
contemplated  might  possibly  be  used  for ;  the  prohibition  is  upon  the  party  having  in 
his  possession  any  article  not  specified,  used  for  the  purpose  of  or  as  a  substitute  for 
malt  or  hops.  It  seems  to  me  that  the  construction  is  very  plain  and  distinct,  and 
therefore  I  think  the  judgment  cannot  be  arrested. 

Mr.  Bramwell,  in  a  very  ingenious  argument,  which  struck  me  forcibly,  put  this 
case, — that  it  appeared  from  the  license  under  the  last  act,  that  one  of  the  penalties 
which  was  enacted  in  the  56  Geo^  3.  was  introduced  into  the  act  of  the  1  Will,  4  ; 
namely,  the  penalty  upon  mixing  any  drugs  or  other  pernicious  ingredients  with  beer ; 
and  he  contended,  that  if  the  party  mixed  any  drugs  or  pernicious  ingredients  in  beer, 
it  might  be  said  that  that  was  equally  an  offence  within  the  56  Geo.  3,  and  subject  to 
the  larger  penalty.  The  argument  is  undoubtedly  very  plausible,  and  it  cei'tainly  made 
an  impression  upon  my  mind  ;  for  to  suppose  that  the  legislature  imposed  a  penalty  of 
£200  upon  a  party  for  having  an  article  in  his  possession,  and  that  it  imposed  a  penalty 
of  £10  for  [397]  mixing  that  article  with  beer  sold,  would  certainly  be  supposing 
the  legislature  not  to  act  very  reasonably,  if  that  were  contemplated.  But  there  are 
two  answers  to  that  objection.  The  first  is,  that  such  certainly  is  not  the  offence  for 
which  this  information  is  filed ;  it  is  a  distinct  offence.  It  is  clear  that  the  offence 
for  which  this  information  is  filed,  is  not  made  the  subject  of  any  lesser  penalty,  and 
it  is  only  by  inference  and  ingenious  argument  that  it  can  be  made  so.  We  cannot 
suppose  the  intention  of  the  legislature  against  the  express  words  ;  and  supposing 
the  fact  to  be,  that  they  have  selected  one  of  those  particular  offences, — that  is,  the 
mixing, — and  fixed  that  at  a  lower  penalty,  and  thereby  so  far  have  repealed  the 
first  act,  it  would  not  interfere  with  the  other  class  of  offences  not  repealed  in  the  same 
manner.  But  I  think  the  Solicitor-General  has  given  the  true  answer ;  namely,  that 
these  clauses  were  passed  with  a  distinct  view ;  that  this  condition  in  the  license  is 
one  which  is  introduced,  with  a  class  of  others  of  the  same  nature,  intended  to 
preserve  good  order  in  the  house,  and  to  prevent  the  persons  who  are  therein  from 
being  immediately  imposed  upon  by  the  sale  of  adulterated  beer.  It  appears  that  in 
the  former  license,  before  this  act  was  passed,  there  was  a  clause  in  the  conditions  that 
might,  by  interpretation,  have  been  construed  as  referring  to  one  of  those  offences 
specified  in  the  56  Geo.  3 ;  clearly  the  argument,  therefore,  applies  to  that,  because 
the  act  of  the  56  Geo.  3  was  passed  after  the  form  of  that  license  was  known.  I 
think,  therefore,  that  the  infraction  of  the  conditions  of  this  license,  to  which  the 
penalty  of  £10  is  annexed  in  the  terms  of  the  statute,  must  be  construed  to  refer, 
not  to  the  same  class  of  offences  as  are  specified  in  the  56  Geo.  3,  but  to  offences 
against  the  good  order  of  the  house,  in  conducting  the  business,  and  immediate 
imposition  upon  persons  in  that  house,  who  are  drinking  beer;  that  it  relates  to  the 
sale  of  [398]  beer  in  the  house,  and  the  maintenance  of  good  order  there.  I  think, 
therefore,  we  cannot  construe  that,  by  inference,  as  a  repeal  of  the  penalty  for  keeping 
and  having  in  possession  the  prohibited  article.  The  judgment  therefore  ought  not, 
in  my  opinion,  to  be  arrested  upon  that  ground. 

Alderson,  B.  I  am  entirely  of  the  same  opinion.  The  rule  of  law,  I  take  it, 
upon  the  construction  of  all  statutes,  and  therefore  applicable  to  the  construction  of 
this,  is,  whether  they  be  penal  or  i-emcdial,  to  construe  them  according  to  the  plain, 
literal,  and  grammatical  meaning  of  the  words  in  which  they  are  expressed,  unless 


il 
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that  construction  leads  to  ;i  plain  and  clear  contradiction  of  the  apparent  purpose  of 
the  act,  or  to  some  palpable  and  evident  absurdity.  Now,  that  being  the  rule  upon 
which  we  are  to  construe  statutes,  let  us  apply  that  rule  to  the  statute  before  us. 
We  find  that  all  dealers  in  or  retailers  of  beer  have  certain  regulations  imposed  upon 
them.  Now  I  agree  that,  looking  at  the  law  as  it  stood  before,  and  as  it  is  to  be 
found  here,  inasmuch  as  we  find  the  words  "  dealer  in  beer "  and  "  retailer  of  beer," 
you  are  to  construe  the  words  "  dealer  in  beer  "  as  designating  a  wholesale  dealer  in 
beer,  because  the  legislature  has  subsequently  used  the  words  "  retailers  of  beer " 
to  distinguish  them  from  the  other.  Therefore,  the  act  of  Parliament  applies  to 
two  classes, — to  wholesale  dealers,  that  is,  to  persons  who  sell  at  one  time  more  than 
four  gallons  and  a  half ;  and  to  retailers,  that  is,  persons  who  sell  less  than  four 
gallons  and  a  half  at  one  time.  Those  are  the  sets  of  persons  upon  whom  the  act 
of  Parliament  imposes  certain  regulations  ;  and,  among  others,  they  are  prohibited 
from  having  in  their  possession  certain  articles,  which  are  enumerated  in  the  act  of 
Parliament. 

In  the  first  place,  then,  does  the  present  defendant  [399]  fulfil  any  one  of  those 
conditions  ?  It  is  clear  that  he  is  a  retailer  of  beer,  for  he  is  a  person  who  sells  beer 
in  quantities  less  than  four  gallons  and  a  half  ;  and  in  order  to  make  it  lawful  for  hini 
to  be  such  a  retailer  of  beer,  which  is  the  definition  given  in  the  very  act  of  Parlia- 
ment, he  must  take  out  a  license  under  the  statute  of  1  Will.  4,  c.  iH  ;  and  he  takes 
out  a  license  accordingly  to  retail  beer.  It  is  palpable,  then,  that  he  is  a  retailer  of 
beer  within  the  56  Geo.  .3,  c.  58. 

Then  Mr.  Kelly's  argument  is,  that  the  statute  is  to  be  confined  in  construction  to 
those  persons,  and  those  pei'sons  alone,  who  were  retailers  of  beer  at  the  time  the  act 
of  Parliament  passed.  But  the  act  of  Parliament  does  not  say  so ;  and  the  plain 
grammatical  and  literal  meaning  of  the  act  is,  to  construe  those  words  in  a  general 
sense,  as  applicable  to  all  retailers  of  beer — both  to  those  who  were  in  existence  at  the 
time  that  act  passed,  and  to  those  who,  by  any  lawful  means,  hereafter  should  become 
retailers  of  beer.  Nay,  it  seems  to  me  that  an  absurdity  would  follow  from  not  using 
the  words  in  the  general  sense ;  for,  as  has  been  well  pointed  out  in  the  argument  of 
the  counsel  for  the  Crown,  if  we  were  to  introduce  the  construction  suggested  by 
Mr.  Kelly,  we  .should  decide  that  any  change  in  the  license,  or  in  the  condition  of  the 
license  required  by  law,  would  put  an  end  to  all  the  provisions  of  the  56  Geo.  3 — an 
absurdity  so  great,  that  the  counsel  on  the  part  of  the  defendant  disclaims  it ;  but  it 
seems  to  me  necessarily  to  follow,  unless  we  adopt  the  rule  that  the  expressions 
"  retailer  of  beer,"  and  "  dealer  in  beer,"  must  be  considered  as  applying  to  those  who 
might  exist  at  the  time  the  act  passed,  and  to  those  who  might  subsequently  exist. 
Therefore  it  appears  to  me,  that,  in  the  first  place,  the  counsel  for  the  defendant  have 
to  make  out  that  the  literal  construction  of  the  words,  and  the  grammatical  construc- 
tion, which  is  general,  is  to  be  restrained  by  reason  of  [400]  some  absurdity  which 
would  follow  from  their  being  construed  generally  ;  but  it  seems  to  me  that  the 
absurdity  would  be  in  the  construction  pointed  out  by  them.  These  words  must, 
therefore,  be  taken  in  their  large  and  general  sense.  That  disposes  of  the  first 
question. 

The  second  question  is  as  to  the  articles  enumerated ;  and  it  turns  upon  this, 
whether  we  are  to  apply  the  last  words  of  the  sentence,  "for  or  as  a  substitute  for 
malt  or  hops,"  to  all  the  articles  specially  enumerated,  or  to  confine  them  to  the  latter 
words,  "any  article  or  preparation  whatsoever."  Now,  let  us  look  and  see  what 
would  be  the  plain  and  grammatical  construction  of  the  words.  If  Mr.  Kelly's  argu- 
ment is  correct,  we  ought  to  have  the  words  "or  any  other  article  or  preparation 
whatsoever  for  or  as  a  substitute  for  malt  or  hops  ; "  if  those  had  been  the  words  used, 
it  might  have  been  said,  that  inasmuch  as  the  articles  and  the  preparations  mentioned 
were  to  be  any  other  of  the  like  kind  with  those  which  had  been  enumerated  before, 
and  as  those  last  words  were  clearly  restrained  by  the  words  "  for  or  as  a  substitute 
for  malt  or  hops,"  the  same  restriction  might  also  very  fairly,  in  construction,  have 
been  applied  to  the  former  words.  But  the  words  are  not  so  ;  the  words  are  "  or  any 
article,"  not  "  any  other  article."  Therefore,  according  to  the  plain  and  grammatical 
meaning  of  them,  the  latter  words  control  the  words  "any  article  or  preparation  what- 
soever," and  those  alone.  If  we  look  at  the  former  part  of  the  section,  we  see  how 
the  legislature  express  it  when  they  mean  to  bind  up  the  general  words.  We  find 
that  they  speak  of  "any  liquor,  extract,  calx,  or  other  material  or  preparation  for  the 

Ex.  Div.  VIII.— 6* 
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purpose  of  darkening  the  colour  of  worts  or  Ijeer,"  that  is,  liquor  for  the  purpose  of 
darkening  the  colour  of  worts  or  beer,  extract  for  the  purpose  of  darkening  the  colour 
of  worts  or  beer,  calx  for  the  purpose  of  darkening  the  colour  of  worts  or  beer,  or  any 
other  article  for  the  purpose  of  [401]  darkening  the  colour  of  worts  or  beer ;  but 
when  they  come  to  this  part  of  the  section,  they  leave  out  the  word  "  other,"  and 
say,  "any  article  or  preparation  for  or  as  a  substitute  for  malt  or  hops."  It  seems  to 
me,  therefore,  that  the  plain  grammatical  meaning  of  the  clause  confines  these  latter 
words  to  the  words  "any  article  or  preparation,"  and  excludes  them  from  the  other 
words  of  the  clause. 

Let  us  tiy  this  matter  in  the  way  I  have  suggested  befoi'e.  Does  any  absurdity 
follow  from  our  so  construing  the  act?  On  the  contrary,  may  it  not  have  been  a  very 
reasonalile  intention  on  the  part  of  the  legislature  to  say  thus  1  There  are  certain 
things  which  it  is  very  important  should  not  be  in  the  hands  of  persons  of  this 
description  at  all ;  but  inasmuch  as  we  cannot  know  whether,  at  some  future  time, 
ingenious  persons  may  not  discover  articles  that  may  fall  within  the  same  category, 
we  will  add  "  other  articles ; "  but  as  that  will  be  too  general,  we  will  restrain  those 
words  by  saying,  "any  other  articles  for  or  as  a  substitute  for  malt  or  hops;"  when 
we  do  use  the  general  words,  we  will  add  to  them  the  purpose  to  which  those  other 
articles  are  to  be  applied.  It  seems  to  me  no  more  than  reasonable,  when  using 
general  words,  to  restrain  them  by  subsequent  words  introduced  into  the  clause,  and 
when  using  particular  words,  not  to  restrain  them,  in  order  to  impose  an  absolute  and 
intelligible  prohibition. 

Very  stringent  provisions  are  sometimes  enacted  by  the  legislature  for  purposes  of 
general  public  good,  involving  great  restrictions  upon  particular  classes  of  men.  We 
all  know  veiy  well  that,  in  the  West  Riding  of  York  and  Lancashire,  persons  are  not 
allowed  to  be  in  possession  of  weft  of  a  particular  desci'iption  without  proving  that 
they  have  come  honestly  by  it,  which  is  contrary  to  the  general  law.  If  a  man  is  in 
possession  of  a  certain  quantity  of  weft,  he  is  presumed  to  have  embezzled  it,  [402] 
unless  he  can  prove  that  he  came  honestly  by  it ;  which  is  a  breach  of  the  general 
principle  of  law,  that  every  man  is  presumed  innocent  till  he  is  found  guilty  ;  but 
that  act  has  been  passed  in  order  to  prevent  that  which  I  presume  was  a  frequent 
crime,  the  embezzlement  of  the  property  of  employers  by  their  workmen. 

Then  the  last  question  is,  has  this  enactment  been  repealed  1  If  this  had  been  an 
information  for  using  and  mixing  articles  of  this  description  with  beer,  there  might 
have  been  .some  possible  ground  for  contending  that  the  penalty  of  the  56  Geo.  3, 
c.  58,  had  been  repealed  or  altered  by  the  13th  section  of  the  Beer  Act;  I  say  possibly, 
but  even  as  to  that,  it  seems  to  me  that  the  argument  of  the  Solicitor-G-eneral  is 
entitled  to  great  weight.  I  think  that  it  is  not  even  in  that  case  repealed  ;  but  when 
we  come  to  look  at  this  part  of  the  section,  there  is  not  a  single  syllable  in  the 
subsequent  act  which  touches  that ;  and  all  the  argument  amounts  to  is,  that  if  the 
legislatuie  had  thought  about  it,  it  is  not  probable  "that  they  would  have  altered  the 
penalty  for  mixing,  which  could  not  be  done  without  the  party's  having  the  article  in 
his  possession,  and  have  left  the  penalty  of  £200  for  having  it  in  his  possession.  But 
the  act  of  Parliament  is  to  be  construed  according  to  its  plain  meaning.  The  legis- 
lature have  not  said  so  ;  possibly  they  never  thought  about  it,  and  this  is  an  ingenious 
construction  of  the  clause  very  contrary  to  their  intention.  Why  should  we,  when 
such  is  not  clearly  the  intention  of  the  legislature,  attempt  to  arrive  at  the  intention 
by  any  reasoning?  It  seems  to  me,  therefore,  that  there  is  no  ground  for  saying  that 
this  penalty  has  been  altered  by  the  subsequent  act  of  Parliament ;  and,  applying  the 
rule  of  construction  which  I  first  laid  down,  I  think  the  Crown  is  entitled  to  judgment. 

GURNEY,  B.  I  am  of  the  same  opinion.  There  would  [403]  be  no  ground  what- 
ever for  the  application,  provided  this  case  stood  upon  the  56  Geo.  3,  e.  58,  alone,  and 
the  1  Will.  4  had  not  passed,  because  the  defendant  is  clearly  a  retailer  of  beer,  and 
he  has  done  that  which  the  56  Geo.  3  prohibits  ;  but  it  is  contended  that  the  act  of 
1  \\  ill.  4  has  introduced  a  new  species  of  retailer  of  beer,  subject  to  smaller  penalties. 
I  think  my  Lord  Chief  Baron  has  given  the  answer  to  that,  that  it  matters  not  what 
description  of  retailer  of  beer  he  is ;  every  retailer  of  beer  is  the  same,  whether  under 
one  act  of  Parliament  or  the  other ;  he  is  a  retailer  of  beer,  and  subject  to  every 
provision  of  the  acts  of  Parliament  which  apply  to  retailers. 

Then  it  is  contended  that  under  the  1  Will.  4,  c.  64,  other  penalties  are  inflicted 
for  the  same  oflences ;  but  the  obvious  answer  is,  that  this  is  not  an  offence  created  by 
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the  1  Will.  4  ;  that  the  offence  upon  which  this  information  is  founded  is  not  that  for 

which  any  penalty  is  inflicted  by  that  statute.  And  still  further,  that  by  another  act 
of  Parliament,  which  passed  within  a  week,  and  which  must  be  taken  to  be  part  of  the 
same  provision,  the  enactments  of  the  56  (4eo.  3  were  kept  alive. 

I  think,  therefore,  upon  the  whole  case,  without  going  further  into  it,  that  this 
lule  ought  to  be  dischaiged. 

Kule  discharged. 

[404]  Freshfield  and  Others  v.  Eeed  and  Others,  Executors.  Exch.  of 
Pleas.  Jan.  24,  1842. — A  power  to  demise  premises  with  the  consent  of  A.  B., 
in  writing,  duly  attested,  is  not  well  executed  by  a  demise  which  professes  to  be 
made  with  the  consent  of  A.  B.,  "  testified^by  his  being  a  party  to  those  presents  ;  " 
the  meaning  is,  that  the  written  consent  shall  be  signed  in  the  presence  of  a 
witness. 

[S.  C.  11  L.  J.  Ex.  193.     Keferred  to.  Seal  v.  Chiridge,  1881,  7  Q.  B.  D.  519;  In  re 
Parrotf;  Ex  parte  C'ullen,  [1891]  2  Q.  B.  151.] 

Covenant  for  rent  arrear,  by  the  as.signees  of  the  reversion  against  the  executors 
of  the  assignee  of  the  lessee.  The  declaration  stated,  that  one  Thomas  Watson  being 
seised  in  fee  of  the  premises  theieinafter  mentioned,  heretofore,  to  wit,  on  the  8th  day 
of  March,  1777,  by  a  certain  indenture  made  between  himself  of  the  first  part,  Elizabeth 
Susanna  Watson  of  the  second  part,  and  certain  trustees  of  the  third  part,  it  was 
declared,  that  it  should  be  lawful  for  the  said  Thomas  Watson,  in  his  lifetime,  and  for 
the  said  trustees  after  his  death,  with  the  consent  and  approbation  of  the  said  Elizabeth 
Susanna  Watson,  while  living,  in  writing,  duly  attested,  to  make  demises  of  the  pre- 
mises in  the  manner  therein  mentioned.  The  declaration  then  averred,  that  by  an 
indenture  of  demise,  made  on  &c.,  the  said  trustees,  by  and  with  the  consent  and 
approbation  of  the  said  Elizabeth  Susanna  Watson,  "  testified  by  her  being  a  paity  to 
the  said  indenture,  did  demise,"  &c.  the  premises  in  question.  On  demurrer  to  one 
of  the  pleas. 

Ogle,  who  appeared  in  support  of  the  plea,  objected  that  the  declaration  was  bad, 
the  terms  of  the  power  not  having  been  complied  with,  inasmuch  as  it  was  not  alleged 
that  the  lease  was  made  with  the  consent  of  E.  S.  Watson  "in  writing,  duly  attested." 
The  averment  that  she  was  a  party  to  the  deed  was  not  equivalent  to  an  allegation 
that  she  gave  her  consent  in  writing,  and  that  that  was  duly  attested ;  nay,  it  was  not 
even  alleged  that  she  executed  the  deed. 

AddLson,  contri,  urged,  that  the  power  did  not  require  that  the  consent  should  be 
attested  by  witnesses,  but  that  any  attestation  by  writing  was  sufficient ;  that  the 
word  "  attested  "  had  the  .same  meaning  as  "  testified  "  ;  antl  that  [405]  the  parties  to 
the  lease  might  be  considered  as  so  many  witnesses  to  her  consent. 

But  per  Curiam.  The  term  "  attest "  manifestly  implies  that  a  witness  shall  be 
present,  to  testify  that  the  party  who  is  to  execute  the  deed  has  done  the  act  required 
by  the  power ;  the  object  of  which  was,  that  some  person  should  verify  that  the  deed 
was  signed  voluntarily. 

Leave  to  the  plaintiffs  to  amend  on  payment  of  costs ;  otherwise 

Judgment  for  the  defendants. 

Butcher  v.  G.  D.  Steuart.  Exch.  of  Pleas.  Jan.  24,  1842.— Declaration  iu 
assumpsit,  stating  that  the  plaintiff'  had  recovered  in  an  action  against  R.  S.  the 
sum  of  £3000,  and  had  sued  out  a  ca.  sa.  under  which  R.  S.  had  been  taken  in 
execution,  alleged,  that  in  consideration  that  the  plaintiff  would  procure  the 
release  of  R.  S.  from  custody,  the  defendant  promised  to  pay  him  £500.  Aver- 
ment, that  the  plaintiff'  did  procure  the  release  of  R.  S.  from  custody.  Breach, 
in  nonpayment  of  the  £500. — The  defendant  pleaded  as  follows: — 1st.  That 
E.  S.  was  a  member  of  the  House  of  Commons,  and  entitled  to  privilege  of 
Parliament,  and  freedom  from  arrest ;  that  his  release  from  custody  was  only 
on  the  ground  of  his  being  so  privileged  :  that  he  afterwards  ceased  to  be  a 
member  of  the  House,  and  became  and  still  is  liable  to  be  taken  in  execution  at 
the  suit  of  the  plaintiff;  that  the  promise  of  the  defendant  was  a  promise  to 
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:iiiswer  for  the  debt  of  another,  and  that  there  was  no  memorandum  in  wiiting 
thereof.— 2nd.  That  E.  S.,  at  the  time  of  his  becoming  indebted  to  the  plaintiff, 
was  a  member  of  the  Commons  House  of  Parh'ament,  and  that  whilst  he  continued 
such  member,  the  plaintiff  recovered  judgment  and  issued  a  oa.  sa.,  under  which 
he  was  taken  into  custody  ;  that  R.  S.  was  as  such  member  entitled  to  his  dis- 
charge from  arrest,  and  that  during  the  continuance  of  his  privilege,  a  judge 
ordered  his  discharge  out  of  custody,  and  he  was  discharged  accordingly ;  and 
that,  save  as  aforesaid,  there  never  was  any  consideration  for  the  defendant's 
promise:— Held,  on  special  demurrer,  that  the  first  plea  was  bad  for  duplicity, 
and  the  second,  as  being  an  argumentative  traverse  of  the  allegation  in  the 
declaration,  that  the  plaintiff  had  procured  the  release  of  E.  S.  from  custody. 

[S.  C.  1  Dowl.  (N.  S.)  620;  11  L.  J.  Ex.  182.     See  further,  11  M.  &  W.  857.] 

Assumpsit.  The  declaration,  after  stating  that  the  plaintiff'  bad  recovered  in  an 
action  against  one  Eobert  Steuart  the  sum  of  £3000  and  upwards,  and  had  sued  out 
a  writ  of  capias  ad  satisfaciendum,  under  which  the  said  E.  Steuart  had  been  taken  in 
execution,  alleged,  that  in  consideration  that  the  plaintiff  would  procure  the  release  of 
the  said  E.  Steuart  from  custody  under  the  said  writ,  the  defendant  promised  to  pay 
the  plaintiff  the  sum  of  [406]  £500.  The  declaration  then  averred,  that  the  plaintiff 
did  procure  the  release  of  the  said  E.  Steuart,  but  that  the  defendant  had  not  paid 
the  plaintiff  the  said  sum  of  £500,  or  any  part  thereof. 

Fifth  plea.  That  the  said  E.  Steuart,  before  and  at  the  time  of  making  the  said 
promise  of  the  defendant,  and  from  thence  until  and  at  and  after  the  discharge  of  the 
said  E.  Steuart  from  custody  as  aforesaid,  was  a  member  of  the  House  of  Commons, 
and  entitled  to  his  privilege  of  Parliament,  and  freedom  from  arrest  and  imprisonment 
on  civil  process ;  and  that  the  procurement  of  the  release  of  the  said  E.  Steuart,  and 
his  release  from  custody,  were  only  on  the  ground  of  his  being  so  privileged ;  that 
afterwards,  and  before  the  commencement  of  this  suit,  the  said  E.  Steuart  ceased  to 
be  a  member  of  the  said  House;  and  that  before  the  commencement  of  this  suit,  he 
the  said  R.  Steuart  became  and  was,  and  still  is,  liable  to  be  taken  in  execution  at  the 
suit  of  the  plaintiff:  That  the  said  promise  of  the  defendant  in  the  declaration  men- 
tioned, was  and  is  a  promise  to  answer  for  the  debt  and  default  of  another,  and  that 
there  was  no  memorandum  or  note  in  writing  of  the  said  promise.     Verification. 

Sixth  plea.  That  the  said  E.  Steuart,  at  the  time  of  his  becoming  indebted  to  the 
plaintiff  as  in  the  declaration  mentioned,  was  a  member  of  the  Commons  House  of 
Parliament,  and  that  whilst  he  continued  such  member,  the  plaintiff'  recovered  judg- 
ment for  the  said  debt,  and  issued  a  writ  of  capias  ad  satisfaciendum  thereon  against 
him,  under  which  the  said  E.  Steuart  was  taken  into  custody  :  That,  from  the 
time  of  contracting  the  said  debt  until  the  time  of  the  discharge  of  the  said 
R.  Steuart  from  custody,  he  was,  as  such  member,  entitled  to  his  discharge  from  such 
arrest  and  imprisonment;  that  whilst  the  said  E.  Steuart  was  so  in  custody  as  afore- 
said, and  during  the  continuance  of  the  said  privilege,  the  said  R.  Steuart  being 
privileged  from  arrest  as  aforesaid,  it  was  ordered  by  the  [407]  Hon.  Mr.  Justice 
Patteson  that  the  said  E.  Steuart  should  be  discharged  out  of  custody,  and  he  was 
discharged  accordingly ;  and  that,  save  as  aforesaid,  there  never  was  any  considera- 
tion for  the  making  of  the  said  promise  of  the  defendant  in  the  declaration  mentioned. 
Verification. 

To  these  pleas  the  plaintiff  demurred  specially  ;  and  assigned  for  causes,  as  to  the 
fifth  plea.  First,  that  the  same  was  double,  and  contained  two  distinct  grounds  of 
defence,  namely,  that  the  said  E.  Steuart  was  entitled  to  privilege  of  Parliament  and 
freedom  from  arrest,  that  the  procurement  of  his  discharge  was  on  that  ground  only, 
and  that  he  was  liable  to  be  again  taken  in  execution  :  and  also,  that  the  defendant's 
promise  was  to  answer  for  the  debt  and  default  of  another,  and  that  there  was  no 
note  or  memorandum  thereof  in  writing  :  Secondly,  that  the  plea  was  an  argumentative 
denial  of  the  plaintiff's  procurement  of  the  release  of  the  said  E.  Steuart,  and  amounted 
to  non  assumpsit.  The  causes  of  demurrer  tothe  sixth  plea  were,  that  the  plea  amounted 
to  an  argumentative  denial  of  the  procurement  of  the  release  of  E.  Steuart,  and  did 
not  shew  with  certainty  that  the  plaintiff  had  not,  by  his  personal  labour,  procured 
the  discharge  of  the  said  E.  Steuart,  and  that  the  plea  amounted  to  non  assumpsit. 
Joinder  in  demurrer. 

Byles,  in  support  of  the  demurrer.     These  pleas  are  bad.     With  respect  to  the 
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fifth  plea,  if  the  first  part  of  it  means  that  R.  Steuart  was  discharged  by  reason  of  his 
privilege  of  Parliament,  and  therefore  that  the  original  debt  still  subsists,  that  of  itself 
is  an  answer  to  the  declaration,  and  the  plea  is  double,  because  it  goes  on  to  set  up 
a  second  defence  also,  namely,  that  the  promise  is  void,  liecause  it  is  not  in  writing 
pursuant  to  the  Statute  of  Frauds.  First,  the  defendant  saj's  that  there  was  no  con- 
sideration for  the  promise,  because  the  plaintiff  has  done  no  more  than  by  law  he  was 
bound  to  do  ;  secondly,  he  says  that  the  case  is  [408]  within  the  Statute  of  Frauds. 
If  the  first  be  an  answei-  to  the  action,  so  is  the  second.  But  in  truth,  the  first  part 
of  the  plea  affords  no  answer  whatever.  The  allegation  in  the  declaration  is,  that 
in  considei'ation  that  the  plaintift"  would  procure  the  release  of  R.  Steuart  fi'om  custody, 
the  defendant  promised  to  pay  the  £500.  That  could  only  be  by  some  application 
to  the  Court  or  a  Judge  :  and  there  is  nothing  in  the  plea  to  shew  that  the  plaintifi' 
has  not  incurred  expense  and  trouble  in  procuring  that  discharge,  or  that  the  defendant 
has  not  received  a  benefit  by  his  interposition.  Procuring,  ex  vi  termini,  imports 
the  doing  of  something  whereby  the  discharge  was  facilitated  or  accelerated  ;  and  the 
plea  does  not  deny  that  the  plaintiff  did  that.  Again,  if  the  party  were  discharged 
by  his  own  procurement,  the  debt  continues  ;  but  if  the  plaintiff  procured  it,  then, 
he  being  discharged  by  the  act  of  the  plaintifi",  and  not  solely  by  the  act  of  law,  the 
remedy  for  the  debt  is  extinguished,  and  there  is  a  good  con.sideration  for  the  defen- 
dant's promise.  But  supposing  the  plaintiff  has  not  lost  his  remedy  against  R.  Steuart, 
then  the  Statute  of  Frauds  is  an  answer  to  the  action,  and  the  plea  is  bad  for 
duplicity. 

Secondly,  the  plea  is  bad  in  form,  as  amounting  to  an  argumentative  traverse  of 
the  allegation  of  procurement  by  the  plaintiff,  and  perhaps  also  as  amounting  to  the 
general  issue.  Under  a  direct  traverse  of  that  allegation,  the  defendant  might  have 
given  in  evidence  that  R.  S.  was  entitled  to  privilege  of  Parliament,  and  that  he  was 
discharged  on  that  ground  alone.  Whatever  be  the  sense  attributable  to  the  contract 
between  these  parties,  the  plaintiff  has  averred  performance  of  it :  if  the  defendant 
says  that  another  sense  is  to  be  attributed  to  it,  he  ought  to  have  traversed  it  as 
alleged.     The  sixth  plea  is  bad  for  the  same  reason. 

Gurne}',  contri.  The  fifth  plea  is  not  bad  on  the  [409]  ground  of  duplicity. 
Although  each  part  of  it  may  be  in  itself  a  defence,  if  they  constitute  parts  of  another 
entire  defence,  the  pleading  is  not  therefore  bad.  Here  the  several  allegations  are 
constituent  parts  of  one  defence.  The  answer  given  by  the  first  part  of  the  plea  is 
not  merely  the  discharge  of  R.  Steuart  on  the  ground  of  privilege,  but  that  he  continues 
liable  to  be  taken  in  execution.  That  is  stated  to  shew  that  the  promise  of  the 
defendant  was  not  an  original  one,  but  was  a  promise  to  pay  the  debt  of  a  third  party, 
and  therefore  within  the  Statute  of  Frauds.  It  is  a  necessary  inducement  to  the  latter 
part  of  the  plea,  which  constitutes  the  real  answer  on  which  the  defendant  relies. 
[Lord  Abinger,  C.  B.  You  say  the  plea  shews  that  in  fact  this  was  the  debt  of  a  third 
person,  beauise  the  original  debtor,  having  been  discharged  on  the  ground  of  privilege, 
continues  liable  to  be  taken  in  execution.  But  is  it  not  to  be  inferred  from  the 
declaration,  that  his  discharge  was  to  be  so  procured  as  that  the  original  debt  should 
be  destroyed  1]  It  is  submitted  that  there  is  no  such  necessary  inference,  and  that 
the  plaintiff  would  not  be  bound  so  to  prove  at  the  trial.  It  would  be  sufficient  for 
him  to  shew  any  procurement ;  and  such,  indeed,  is  the  argument  on  the  other  side. 
[Lord  Abinger,  C.  B.  Then  supposing  the  construction  of  the  agreement  to  be  that 
the  debt  is  not  extinguished,  but  that  the  plaintiff  may  retake  his  debtor,  is  not  the 
defendant's  promise  nudum  pactum?]  Perhaps  so  ;  but  the  defendant  desires  to  have 
also  the  defence  to  the  contract,  upon  the  other  construction  of  it,  that  even  if  there 
was  a  promise  which  otherwise  would  have  been  binding,  he  is  not  liable,  because  it  is 
void  by  the  Statute  of  Frauds. 

As  to  the  sixth  plea,  the  objection  is,  that  it  is  an  argumentative  traverse  of  the 
alleged  procurement.  [Alderson,  B.  What  is  it  but  a  circuitous  denial  of  the  procure- 
ment, concluding  with  a  verification  1  Lord  Abinger,  C.  B.  [410]  Neither  does  it 
allege  who  took  out  the  summons  before  the  judge  ;  it  may  be  that  the  plaintiff  did.] 

Byles,  in  reply.  It  is  assumed  on  the  other  side,  that  if  there  be  two  defences, 
one  of  which  is  pleaded  as  inducement  to  the  other,  the  plea  is  not  double ;  but  that 
is  not  so.  Nor  is  the  plea  the  less  double  because  one  of  the  defences  is  formally 
pleaded:  Purssord  v.  Peek  (ante,  196).  But  the  substantial  objection  to  this  plea  is, 
that  it  does  not  shew  any  absence  of  consideration.     It  may  be  that  after  his  dischai-ge 


174  WALKER    V.  ROSTRON  9M.  &W.  411. 

K.  Steuart  went  abroad,  or  that  another  privilege  supervened  :  if  so,  the  plaintift'  would 
be  miR'h  prejudiced.  He  has  parted  with  his  present  right  of  ai'rest ;  and  the  con- 
tingency of  not  letaking  the  debtor  is  a  sufficient  detriment  to  constitute  a  good 
consideration. 

LoiU)  AiiiN(!KK,  C.  !!.  I  think  this  plea  is  l)ad.  I  entertained  some  doubt  at  first 
as  to  the  sufficiency  of  the  consideration,  supposing  the  intention  of  the  agreement  to 
be  that  the  plaintiff'  should  reserve  his  right  of  re-arresting  the  party.  But  the  con- 
sideration may  be  equally  good  notwithstanding,  by  the  detriment  arising  to  the 
plaintiff  by  the  suspension  of  his  remedy.  If  the  original  debt  was  not  extinguished 
by  the  discharge,  the  plea  is  double,  as  containing  two  entire  defences  ;  if  it  was, 
the  rest  of  the  plea  amounts  to  nothing.  As  to  the  sixth  plea,  that  only  amounts  to 
a  circuitous  denial  of  the  discharge  by  the  procurement  of  the  plaintiff. 

Alderson,  B  ,  and  GuRNEY,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[411]  Walker  v.  Rostron.  Exch.  of  Pleas.  Jan.  21,  1842. — The  plaintiff  sold 
goods  to  B.,  taking  his  acceptances  for  the  price,  and  sent  them  to  the  defendant 
as  B.'s  agent,  who  consigned  them  to  his  partners  abroad  for  sale.  While  the 
acceptances  were  running,  the  plaintiff,  douliting  B.'s  solvency,  required  further 
security  ;  whereupon  it  was  agreed  between  the  plaintiff,  B.,  and  the  defendant, 
that  B.  should  write  and  deliver  to  the  defendant  a  letter  authorizing  him,  out 
of  any  remittances  he  might  receive  against  the  net  proceeds  of  the  above  con- 
signments, to  pay  the  acceptances  as  they  became  due,  if  not  honoured  by  him, 
B.,  previously  to  the  receipt  of  such  net  proceeds.  The  letter  was  accordingly 
delivered  to  the  defendant,  and  he  assented  to  the  terms  of  it.  Before  the  bills 
were  due,  B.  became  bankrupt,  and  the  defendant,  having  received  the  net  proceeds 
of  the  goods,  refused  to  pay  any  part  thereof  to  the  plaintitf,  but  handed  them 
over  to  B.'s  assignees  : — Held,  that  the  plaintiff  was  entitled  to  recover  the  amount 
of  the  acceptances  from  the  defendant  in  an  action  for  money  had  and  received  ; 
this  being  an  appropriation  irrevocable  except  by  the  consent  of  all  parties,  for 
which  the  existing  debt,  although  not  then  payable,  was  a  good  consideration. 
— Held,  also,  that  the  letter  did  not  requii'e  a  stamp,  either  as  an  inland  bill  or  as 
an  agreement. 

[S.  C.  11  L.  J.  Ex.  175.  Discussed,  Liversedge  v.  Broadbent,  1859,  4  H.  &  N.  603. 
Adopted,  Griffin  v.  Wealherhii,  1868,  L.  R.  3  Q.  B.  753;  9  B.  &  S.  726.  Referred 
to,  Gh-eenway  v.  Atkinson,  1881,  29  W.  R.  561.] 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated.  Plea,  non 
assumpsit.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after 
Trinity  Term,  1841,  the  following  facts  appeared  :  — 

This  was  an  action  brought  by  the  plaintiff,  a  manufacturer  at  Nottingham,  to 
recover  from  the  defendant,  who  was  a  partner  in  a  mercantile  house,  carrying  on 
business  at  Manchester  under  the  firm  of  Rostron,  Dutton,  &  Co.,  and  at  Rio  de 
Janeii'o  and  Bahia  under  the  firm  of  Rostron,  Hall,  &  Co.,  the  sum  of  £1080,  with 
interest,  claimed  to  be  due  under  the  following  circumstances.  The  plaintiff  had  sold 
goods  to  one  Bull,  receiving  his  acceptances  for  the  price,  and  transmitted  them  to 
the  defendant  as  Bull's  agent ;  and  the  defendant  consigned  them  to  his  partners  at 
Rio  de  Janeiro  and  Bahia.  While  the  acceptances  were  outstanding,  the  plaintiff 
having  doubts  as  to  Bull's  solvency,  and  wishing  for  further  security,  it  was  agreed 
between  the  plaintiff',  his  agent  Mr.  Moylan,  Bull,  and  a  Mr.  M'Kin"well,  one  of  the 
defendant's  partners,  authorized  by  the  defendant  for  that  purpose,  that  Bull  should 
write  to  the  defendant  the  following  letter  ;  which  was  written  by  him  accordingly, 
and  delivered  to  the  defendant : — 

Mr.  Richard  Rostron.  24th  October,  1 839. 

Sir,— Mr.  Richard  G.  Walker,  of  Nottingham,  holding  my  acceptances  for  £1100 
(say  eleven  hundred  pounds)  or  thereabouts,  for  goods  consigned  by  him,  on  my 
account,  to  your  firms  at  Rio  de  Janeiro  and  Bahia,  I  hereby  au-[412]-thorize  and 
direct  you,  from  and  out  of  the  remittances  that  you  may  receive  against  net  proceeds 
of  any  consignments  made  by  me  to  either  of  your  above  firms,  subsequent  to  the 


9M.  &W.  413.  WALKER   V.  KOSTRON  175 

1st  of  May  last,  to  pay  such  acceptances  upon  and  as  they  l)ecome  due,  or  afterwards, 
if  previously  to  the  receipt  of  such  net  proceeds  of  such  consignments  the  said  bills 
are  not  honoured  by  me. — Yours  respectfully,  Anthony  Bull. 

Signed  in  the  presence  of  us — 

J.  H.  M'Kinwell. 

W.  Moylan. 

Bull  afterwards  directed  the  defendant  to  pay  his  own  debt  out  of  the  residue  of 
the  proceeds.  One  of  the  acceptances  became  due  on  the  1  7th  August  1839,  but  was 
renewed  by  Bull.  The  next  would  have  been  duo  on  the  15th  December  following. 
On  the  2nd  December,  however.  Bull  committed  an  act  of  bankruptcy,  on  which  a 
fiat  issued  on  the  2nd  January  1840.  The  plaintiff"  took  up  the  bill  which  fell  due 
on  the  15th  December.  The  defendant,  having  received  the  proceeds  of  the  consign- 
ments in  question,  and  having  paid  out  of  them  his  own  demand  on  Bull,  handed  over 
to  Bull's  assignees,  under  an  indemnity  from  them,  the  remainder  of  the  proceeds. 

Upon  the  letter  of  the  24th  October  being  tendered  in  evidence  by  the  plaintiiT, 
it  was  objected  that  it  ought  to  have  borne  a  stamp,  either  as  an  inland  bill,  within 
the  Stat.  55  Geo.  3,  c.  184,  sched.  pt.  1,  title  "Inland  Bill,"  or  as  an  agreement.  It 
was  also  contended  for  the  defendant,  that  the  order  itself,  being  conditional  and 
contingent  in  its  terms,  did  not  amount  to  an  appropriation,  or  to  an  equitable  assign- 
ment, of  any  part  of  the  proceeds  of  the  goods ;  and  the  cases  of  Carvalho  v.  Burn 
(4  B.  &  Ad.  382  ;  1  Nev.  &  M.  700 ;  S.  C.  in  error,  1  Ad.  &  Ell.  883  ;  4  Nev.  &  M. 
889),  and  Hutchinson  v.  Heyuviik  (9  Ad.  &  Ell.  375  ;  1  P.  &  D.  266),  were  cited.  The 
Lord  Chief  Baron  [413]  reserved  both  points,  and  a  verdict  was  found  for  the  plaintiff 
for  the  amount  claimed,  the  defendant  having  leave  to  move  to  enter  a  nonsuit.  In 
Michaelmas  Term, 

Thesiger  moved  accordingly.  He  admitted  that  liitkJdnson  v.  Hei/uwih  was  an 
authority  that  the  order  did  not  require  an  inland  bill  stamp,  but  contended  that  it 
ought  to  have  had  an  agreement  stamp ;  for  that  unless  it  amounted  to  an  agreement 
whereby  the  funds  of  Bull  in  the  hands  of  the  defendant  were  bound,  the  plaintiff 
could  have  no  right  of  action. 

Per  Curiam.  This  a  mere  order,  and  not  a  memorandum  in  which  both  paities 
have  reduced  to  writing  the  binding  terms  of  their  agreement,  and  which,  whether 
signed  or  not,  requires  a  stamp.  It  is  more  like  a  proposal,  or  a  valuation  of  work 
done,  which,  though  it  be  afterwards  iftsented  to  by  the  other  party,  may  be  read  in 
evidence  without  a  stamp.  It  is  in  truth  a  parol  agreement  so  far  as  respects  the 
defendant.     On  this  point  therefore  there  will  be  no  rule. 

On  the  other  point  reserved  a  rule  was  granted,  against  which 

Erie  and  Gi'ay  shewed  cause  in  the  same  term  (November  16).  It  will  be  con- 
tended for  the  defendant,  that,  inasmuch  as  Bull's  acceptances  were  not  due  at  the 
time  when  the  order  of  the  24th  of  October  was  given,  there  was  no  consideration 
for  the  giving  of  it,  and  therefore  the  order  was  revocable  by  Bull,  and  was  conse- 
quently revoked  by  his  bankruptcy.  No  question  of  consideration  is  raised  in  the 
cases  on  this  subject,  an  order  of  this  kind  being  held  to  be  irrevocable,  where  the 
party  to  whom  it  is  directed  has  accepted  it,  and  pledged  himself  to  act  upon  it.  It 
is  not  like  the  case  of  an  agreement  under  which  a  party  is  to  do  more  than  he  was 
before  liable  to  do,  and  for  which  [414]  there  must  be  a  consideration  :  here  the  acting 
upon  the  order  could  be  only  carrying  into  effect  that  which  by  a  subsisting  agree- 
ment, by  means  of  the  bills,  Bull  had  already  contracted  to  do.  If  it  had  been  an 
authority  to  pay  before  the  bills  became  due,  the  case  might  be  dift'erent ;  but,  in 
truth,  it  is  no  more  than  the  reiteration  of  his  previous  promise  on  the  bills.  [Lord 
Abinger,  C.  B.  That  is  what  they  say  on  the  other  side  ;  that  it  is  no  more  than 
he  had  before  agreed  to  do,  and  therefore  he  might  revoke  it ;  and  the  bankruptcy 
having  revoked  it,  it  is  at  an  end.]  But  the  defendant  has  accepted  it,  and  given  a 
pledge  to  be  bound  by  it.  The  question  arises  as  to  the  consideration  between  the 
plaintiff  and  Bull;  and  that,  it  is  contended,  is  sufficient,  because  by  the  order  Bull 
contracts  to  do  no  more  than  he  was  already  liable  to.  Where  there  is  a  subsisting 
debt,  although  not  yet  payable,  the  creditor  may  take  a  further  security,  without  any 
other  consideration  than  the  existing  debt;  Croshy  v.  Cronch  (2  Campb.  166;  S.  C. 
11  East,  256).  The  assent  of  the  party  to  whom  the  order  is  directed  is  the  material 
fact;  after  such  assent,  he  cannot  say  that  it  was  without  consideration,     llobartmn  v. 
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Faunthroy  (8  Moore,  10)  and  Hodgson  v.  Anderson  (3  B.  &  Cr.  842 ;  5  D.  &  E.  735) 
are  authorities  for  the  plaintiff.  [Rolfe,  B.  Those  were  cases  of  a  debt  then  due  and 
payal)le.]  The  implied  undertaking,  to  pay  out  of  the  proceeds,  would  be  a  considera- 
tion sul)sistiiig  at  the  time  of  the  agreement,  though  not  to  be  performed  till  after- 
wards, and  would  prevent  the  order" from  being  revocable.  [Parke,  B.  You  would 
couteiid,  that  if  lowed  a  debt,  to  be  paid  on  the  1st  January  next,  ;ind  gave  an  order 
on  mv  banker  to  pav  it,  and  on  my  creditor's  going  to  him  he  promised  to  do  so,  that 
order  would  not  be  afterwards  countermandable.]  Yes,  if  the  debtor  intends  that  it 
shall  thenceforth  be  a  security  to  the  creditor,  as  was  the  case  here.  Suppose  in  con- 
sequence of  this  [415]  order  the  plaintiff'  had  made  fuither  advances  to  Bull,  could 
he  afterwards  turn  round  and  say  that  it  was  revocable  for  want  of  consideration  1 
Here  the  plaintiff  did  afterwards  take  up  the  bill  which  fell  due  on  the  15th  of 
December ;  it  is  sufficient,  however,  if  his  position  might  have  been  altered  to  his 
prejudice  in  consequence  of  the  order.  Oibson  v.  Mind  (2  Bing.  7  ;  9  Moore,  31)  may 
be  cited  on  the  other  side.  That  was  the  case  of  an  order  given  by  the  plaintiff  upon 
his  banker  to  a  third  person,  directing  the  banker  "to  hold  over  from  his  private  account 
£400  to  the  disposal  of"  the  thiid  person.  The  banker  accepted  the  order,  by  writing 
on  the  debit  side  of  the  plaintiff's  account  that  this  money  was  to  be  held  at  the  dis- 
posal of  that  person  ;  but  it  was  not  paid  over  to  him,  or  appropriated  to  his  credit. 
There  the  order  was  held  to  be  revocable,  but  that  was  upon  the  finding  of  the 
jury  that  it  was  executory,  and  had  not  been  acted  upon  ;  Lord  Gifford  laying  it 
down,  that  if  it  was  an  absolute  order,  and  accepted  as  such  by  the  banker,  the  plaintiff 
had  no  right  to  revoke  it.  So,  in  Williams  v.  Evereit  (14  East,  582),  where  a  party 
residing  abroad  remitted  a  sum  of  money  to  the  defendants,  his  bankers,  with  directions 
to  pay  it  to  the  plaintiff,  but  they  refused  to  do  so,  it  was  held,  on  the  ground  of  such 
non-assent  on  their  part,  that  they  were  not  liable  to  the  plaintiff'  in  an  action  for  money 
had  and  received  :  but  there  also  the  general  principle  is  distinctly  stated,  that,  after 
an  engagement  by  the  remittee,  whereby  he  has  appropriated  the  remittance  to  the 
use  of  the  person  who  is  the  object  of  it,  he  cannot  retract  his  consent,  but  is  bound 
to  hold  it  for  his  use.  The  same  principle  is  recognised  in  Hutchinson  v.  Heywoiih. 
But  further,  this  may  be  considered  as  an  authority  coupled  with  an  interest,  and 
therefore  not  revocable.  Gaxissen  v.  Morton  (10  B.  &  C.  731).  It  may  [416]  be  said 
there  is  no  interest  because  there  is  no  consideration,  and  therefore  that  in  truth  it  is 
the  same  question  in  other  words.  But  this  is  an  authority  to  do  an  act  in  which  the 
party,  in  whose  favour  it  is  given,  has  an  interest.  It  is  not  like  a  case  where,  if  the 
authority  be  executed,  he  will  not  be  benefited,  and  if  it  remain  unexecuted,  he  is  not 
prejudiced  :  here  it  is  obvious  an  interest  was  intended  to  pass.  Or  it  may  be  regarded 
as  an  equitable  assignment  of  the  specific  fund  to  which  it  relates — the  proceeds  of 
consignments  already  made — a  fund  capable  of  being  assigned,  and  the  assignment  of 
which  was  enforceable  in  equity,  and  which  is  thei'efore  irrevocable.  Cmcfoot  v.  Ourney 
(9  Bing.  372;  2  M.  &  Scott,  473);  Carvalho  v.  Burn  (7  Simons,  109).  The  case  last 
cited  was  a  case  of  an  appropriation  of  funds  to  secure  the  payment  of  bills  not  yet 
due,  so  that  it  entirely  resembles  the  present. 

Thesiger  and  Crompton,  in  support  of  the  rule.  The  tiansaction  in  question 
amountecl  merely  to  an  order  capable  of  being  revoked  by  Bull,  and  therefore  revoked 
in  fact  by  his  bankruptcy.  It  order  to  render  it  such  an  appropriation,  or  equitable 
assignment,  of  the  fund,  as  cannot  be  revoked,  it  must  appear  that  there  is  a  binding 
consideration  of  some  kind  between  the  party  giving  the  order  and  the  party  in  whose 
favour  it  is  given  ;  and  that  is  an  ingredient  in  all  the  cases  cited  on  the  other  side. 
Here  it  is  admitted  that  there  was  no  fresh  credit  given  to  Bull,  and  no  fresh  duty 
imposed  on  him.  In  Hutchinson  v.  Heywmih,  the  case  was  put  upon  the  ground  that 
there  was  a  consideration  by  the  forbearance  of  the  bankeis  towards  the  party  who 
made  the  order,  and  the  guarantee  given  by  them  to  the  defendants.  In  Hodgson  v. 
Anderson,  the  order  was  held  to  be  irrevocable  on  the  ground  that  the  defendant, 
from  whom  the  debt  was  due,  had  pledged  himself  to  pay  it  to  the  appointees,  and 
that  the  plaintiff'  had  [417]  received  forbearance  from  the  banking  company,  his 
creditors.  So,  in  Crowfoot  v.  Giirney,  it  was  held  that  there  was  an  equitable  assign- 
ment, the  consideration  of  which  was  the  forbearance  of  the  appointee  to  sue  the 
appointor.  A  debt  can  be  well  assigned  only  where  there  is  a  binding  agreement 
amongst  all  the  three  parties  to  the  transaction,  for  good  consideration,  the  extinguish- 
ment of  the  original  debt  being  deemed  a  good  consideration.     Whirton  v.   IFalker 
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(4  B.  &  Cr.  163  ;  6  D.  &  K.  288) ;  Faiiiie  v.  Dmton  (8  B.  &  Cr.  395  ;  2  Man.  &  R. 
353).  But  the  mere  precedent  liability  to  the  debt  is  only  sufficient  to  gro\ind  ii 
promise  which  is  coextensive  with,  and  would  arise  in  law  out  of,  that  liability  ;  it 
is  not  sufficient  to  raise  any  new  obliL;ation  :  Hopkins  v.  Logan  (5  M.  &  W.  241).  The 
only  case  which  resembles  this  in  the  circumstance  of  the  bills  not  being  at  maturity 
at  the  time  of  the  order,  is  that  of  Bailey  v.  Culvenvell  (8  B.  &  Cr.  448  ;  2  Man.  &  R. 
564).  The  authority  of  that  case  has  been  questioned  :  there,  however,  there  was  a 
complete  transfer  of  the  goods  by  the  order,  and  on  that  ground  the  case  is  distinguish- 
able from  the  present.  Here  both  parties,  after  the  giving  of  the  order,  remained  in 
statu  quo  ;  no  fresh  forbearance  or  credit  was  given  to  Bull,  nor  was  any  detriment 
sustained  hy  the  plaintiff.  But  further,  there  was  no  appropriation  of  any  specific 
part  of  the  proceeds  of  the  goods  to  the  payment  of  the  acceptances  ;  and  that  brings 
the  case  within  the  authority  of  Burn  v.  Carvalho,  where  i,ord  Lyndhurst,  C.  B.,  says 
(1  Ad.  &  Ell.  894) — "Here  is  no  immediate  assignment  of  any  certain  or  specified 
amount  of  property,  but  at  most  only  an  agreement  to  assign  on  a  contingency,  and 
goods  of  an  uncertain  quantity."  So  here  there  is  no  specified  amount  of  property 
whereon  the  order  is  to  operate,  and  there  is  also  a  contingency,  for  the  proceeds  are 
not  to  be  paid  to  the  plaintift",  in  case  Bull  should  honour  his  acceptances.  It  is  [418] 
said  that  the  assent  of  the  party  ordered  to  pay  the  money  is  sufficient  to  make  the 
transaction  binding ;  but  that  is  not  so.  Where  there  is  an  actual  transfer  of  the 
goods,  so  that  trover  would  lie,  the  case  is  different ;  but  a  gift  not  perfected  by 
delivery  of  possession  may  be  revoked,  notwithstanding  an  assent.  A  consideration 
is  also  neces.sary.  In  Bradbury  v.  Andcrton  (1  C  M.  &  R.  486),  where  creditors  of  a 
trader  wlio  had  committed  a  secret  act  of  bankruptcy,  procured  a  person  to  whom 
they  were  indebted  to  purchase  goods  of  the  trader,  with  whose  assent  that  person 
credited  them  in  account  for  the  price,  it  was  held  that  if  the  appropriation  of  the 
money  to  them  was  merely  in  consequence  of  the  direction  of  the  trader,  it  was 
revocal)le,  and  was  revoked  by  his  bankruptcy.  The  Court  there  treat  it  as  entirely 
a  question  of  contract.  There  must  be  something  in  the  contract  to  make  such  an 
order  irrevocable — prima  facie  it  is  revocable,  although  it  has  been  assented  to  by 
the  party  on  whom  it  is  made.     Gibson  v.  Minet. 

Then  it  is  said  that  this  is  an  authoiity  coupled  with  an  interest,  which  therefore 
could  not  be  revoked.  But  to  make  that  rule  of  law  applicable,  it  is  necessary  that 
the  interest  should  be  in  the  party  to  whom  the  authority  is  given  ;  as  in  Gaussen 
V.  Mmiim,  where  it  was  held  that  a  debtor  could  not  revoke  an  authority  given  by 
him  to  his  creditor  to  sell  his,  the  debtor's,  lands,  and  pay  his  own  debt  out  of  the 
proceeds.  In  the  present  case,  the  defendant  had  no  authority  to  pay  his  own  debt 
out  of  this  fund,  by  virtue  of  the  direction  given  by  Bull  with  the  plaintiff's  assent ; 
his  authority  to  pay  himself  was  derived  out  of  another  instrument. 

Neither  is  this  an  equitable  assignment,  which  a  Court  of  Equity  would  enforce 
by  compelling  an  actual  assignment.  If  it  be  a  mere  equitable  right  of  lien,  that  gives 
the  plaintifi"  no  title  to  recover  at  law.  But  further,  a  binding  bar-[419]-gain  is  equally 
necessary  to  its  operating  as  an  equitable  assignment.  [Parke,  B.  Is  not  an  equitable 
assignment  of  a  chose  in  action  the  same  in  equity  as  the  assignment  of  a  chattel  at 
law?  Then  this  is  the  case  of  a  plaintiff  suing  the  party,  who  has  agreed  to  become 
his  agent  for  the  amount  of  that  equitable  lien.]  But  to  arrive  at  that  conclusion, 
we  have  to  come  round  to  the  agreement  of  the  parties,  for  which  there  must  be  a 
consideration.     They  cited  also  Lepard  v.  J'ernon  (2  Ves.  &  B.  51). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  In  this  case  the  question  arose  upon  the  effect  of  a  written 
arrangement  entered  into  by  the  defendant,  Mr.  Rostron,  that  he  would  deliver  over 
to  the  plaintiff  the  proceeds  of  certain  consignments  that  were  to  come  to  his  hands, 
the  goods  being  in  the  possession  of  two  foreign  houses,  in  which  he  was  a  partner. 
This  was  to  be  done  in  order  to  satisfy  certain  bills  of  exchange,  accepted  by  a  person 
of  the  name  of  Bull,  payable  in  favour  of  the  plaintiff  for  goods  sold  by  him,  and 
which  Bull  had  consigned  to  the  defendant's  house  abroad.  The  bills  of  exchange,  at 
the  time  the  alleged  appropriation  was  made,  were  not  due.  The  circumstances  were 
these  : — The  defendant,  Rostron,  was  a  merchant  residing  in  Manchester,  and  the 
plaintilT  being  the  holder  of  these  bills  of  exchange,  and  having  some  doubt  of  the 
solvency  of  Bull,   there  was  an  understanding  that  he  was  to  have  some  further 
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security.  The  defendant  was  aware  of  this,  and  directed  his  partner  to  go  with  the 
plaintiff  to  Bidl,  in  order  to  arrange  with  him  the  sort  of  collateral  security  that  the 
plaintiff  was  to  have  for  the  payment  of  the  bills.  The  plaintiff  went  accompanied 
by  his  agent,  and  several  [420]  suggestions  having  been  made  at  the  meeting  by  the 
agent,  and  not  approved  of,  the  gentleman  who  represented  the  defendant  suggested 
an  expedient  which  appeared  to  satisfy  all  parties ;  it  was  arranged  that  Bull  should 
write  the  letter  on  which  the  action  was  brought.  He  accordingly  wrote  that  letter, 
the  particular  terms  of  which  it  is  unnecessary  to  state, — the  result  was,  that  the 
defendant  engaged,  on  Bull's  direction,  to  pay  such  proceeds  as  should  come  to  his 
hands  from  the  goods  consigned,  as  were  necessary  to  satisfy  the  bills  of  exchange,  in 
case  they  were  not  paid  at  maturity.  The  paper  was  accordingly  handed  to  him, 
having  been  approved  of  by  both  parties,  and  he  and  his  agent  undertook  to  comply 
with  its  terms.  The  remainder  of  the  proceeds  was  to  be  applied  by  the  defendant  in 
satisfaction  of  a  debt  of  his  own.  Bull  eventually,  and  before  the  bills  became  due, 
became  a  bankrupt.  The  defendant,  having  received  the  proceeds  of  the  goods  from 
his  house  abroad,  paid  out  of  them  what  was  due  to  himself  from  Bull,  and  then, 
taking  an  indemnity  from  the  assignees,  paid  them  the  sums  that  the  plaintiff  con- 
tended ought  to  have  been  paid  to  him.  Upon  this,  the  plaintiff  brought  the  present 
action  ;  and  on  the  trial,  I  directed  the  jury  that  the  plaintiff"  was  entitled  to  the 
verdict.  An  objection  was  taken  on  the  part  of  the  defendant,  and  was  argued  before 
us  in  the  last  term,  which  resolves  itself  into  two  points  :  first,  whether  there  was  any 
good  consideration  given  to  Bull,  in  the  letter  in  question,  for  his  appropriating  the 
proceeds  in  the  manner  therein  mentioned.  Upon  consideration,  the  Court  are  of 
opinion  that  there  was  a  good  consideration  i  for  the  existence  of  a  debt,  although  it 
be  not  due  instanter,  is  a  good  consideration  ;  and  so  it  is  to  take  lawful  and  proper 
means  to  provide  for  payment,  even  though  they  be  conditional.  If  we  were  to  hold 
otherwise,  you  might  deny  the  consideration  for  a  collateral  security  for  any  debt 
which  might  not  be  due  at  the  moment,  although  it  is  a  very  [421]  common  thing  to 
require  and  obtain  such  security.  It  cannot  be  doubted  that  if  a  man  held  a  bill  of 
exchange,  of  which  another  was  the  acceptor,  and  both  were  to  go  together  to  a 
banker,  who  had  money  of  the  acceptor's  deposited  with  him,  and  it  were  agreed 
among.st  them  that  the  banker  should  hold  that  money  until  the  bill  of  exchange 
should  be  satisfied,  and  if  not  satisfied,  that  he  should  pay  the  bill  out  of  that  money, 
that  would  constitute  a  good  consideration,  and  it  could  not  be  altered  afterwanls, 
except  by  the  consent  of  all  parties.  The  next  objection  was,  that  the  letter  itself 
did  not  bind  the  defendant ;  that  it  was  only  directory  as  to  what  should  be  done 
with  the  proceeds ;  and  that  Bull  himself,  before  his  bankruptcy,  might  have  altei'ed 
the  appropriation  then  made.  That  turns  on  this  question,  whether  the  defendant 
had  accepted  it,  and  bound  himself  so  to  appropriate  the  proceeds.  I  think  there  can 
be  no  doubt,  upon  the  whole,  that  the  real  transaction,  and  the  real  object  and 
arrangement  of  the  parties,  was  this— to  apply  the  proceeds  in  the  hands  of  the 
defendant  as  far  as  it  could  be  done,  the  goods  being  abroad,  but  the  proceeds  being 
destined  to  come  to  him  ;  and  that  he  should  undertake  so  to  apply  them.  If  that  be 
the  case,  how  could  the  bankrupt  have  made  any  such  alteration  1  '  He  could  not  alter 
the  direction  of  the  consignments  ;  they  were  already  in  the  defendant's  hands,  or  in 
tho.se  of  his  partners  abroad,  and  the  proceeds  were  to  come  .to  the  defendant.  The 
question  is,  whether  he  could  authorize  the  defendant  to  disregard  the  arrangement 
so  made,  and  to  pay  the  proceeds  to  anybody  else.  If  he  could,  of  course  his  assignees 
had  the  sarne  power.  But  we  are  of  opinion  that  neither  he  nor  his  assignees  could 
do  so.  This  is  a  case  of  a  party  engaging  himself  to  appropriate  the  proceeds  of  the 
goods  according  to  certain  directions  of  the  owner,  and  appears  to  us  to  fall  within 
that  class  of  cases  where,  when  an  order  has  been  given  to  a  person  who  holds  goods 
[422]  to  appropriate  them  in  a  particular  manner,  and  he  has  engaged  to  do  so,  none 
of  the  paities  are  at  liberty,  without  the  consent  of  all,  to  alter  that  arrangement. 
We  are  therefore  of  opinion,  that  the  acceptance  of  that  arrangement  made  on  the 
pait  of  the  bankrupt  was  binding  on  the  defendant.  The  verdict  was  therefore  right, 
and  this  rule  must  be  discharged. 
Kule  discharged. 
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Watkins  v.  Bensusan.  Exch.  of  Pleas.  Jan.  22,  1842.— To  an  action  hy  the 
indorsee  against  the  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded,  first, 
that  before  and  at  the  time  of  the  indorsing  of  the  bill  by  the  drawer,  he,  the 
drawer,  was  indebted  to  the  defendant  in  a  sum  of  money  exceeding  the  amount 
of  the  bill  :  and  that  after  the  bill  became  due,  in  order  to  deprive  the  defendant 
of  his  right  of  set-off  in  respect  of  the  debt,  he  fi-audulently  indorsed  the  bill,  to 
enable  the  plaintiff  to  sue  the  defendant  on  the  bill,  and  without  anj^  consideration 
for  the  indorsement.  The  defendant  pleaded,  secondly,  that  the  drawer,  before 
he  indorsed  the  bill,  petitioned  for  relief  under  the  Insolvent  Debtors'  Act, 
whereby  the  right  and  title  to  the  bill  vested  in  his  assignees  : — Held,  that  both 
were  issuable  pleas. 

[S.  C.  1  Dowl.  (N.  S.)  615 ;  11  L.  J.  Ex.  378 ;  6  Jur.  347.] 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  in  which  the 
declaration  alleged,  that  Thomas  Trueman,  the  drawer,  had  indorsed  the  bill  to  one 
Bincks,  who  indorsed  to  one  B.  Binckley,  who  indorsed  to  the  plaintifi".  To  this 
declaration  the  defendant,  who  was  under  terms  of  pleading  i.ssuably,  pleaded,  first, 
that  before  and  at  the  time  of  indorsing  the  said  bill  of  exchange  by  the  said  Thomas 
Trueman,  as  in  the  declaration  mentioned,  the  said  Thomas  Trueman  was  and  still  i.s 
indebted  to  the  defendant  in  the  sum  of  £100  for  work  and  labour,  money  lent,  and 
on  an  account  stated,  payable  on  request,  to  an  amount  exceeding  the  amount  of  the 
said  bill  of  exchange,  and  of  all  damages  thence  resulting  : — the  plea  then  went  on  to 
allege,  that  the  said  Thomas  Trueman,  whilst  the  said  money  was  due  and  unpaid, 
and  after  the  bill  of  exchange  in  the  declaration  became  due,  in  order  to  deprive  the 
defendant  of  his  right  of  set-off  in  respect  of  the  aforesaid  debts,  did,  in  fraud  of  the 
defendant,  and  in  collusion  with  the  said  Bincks,  Binckley,  and  the  plaintiff,  indorse 
the  said  bill  to  the  said  B.  Bincks,  who  indorsed  the  same  to  Binckley,  who  indorsed 
it  to  the  plaintiff',  which  said  indorsements  were  [423]  the  indorsements  in  the 
declaration  mentioned,  in  order  to  enable  the  plaintiff  to  sue  the  defendant  on  the  said 
bill,  without  any  consideration  for  the  .said  indorsements,  or  an}'  of  them,  and  that 
the  plaintiff  sued  in  this  action  as  agent  of  the  said  Thomas  Trueman,  according  to 
such  fraud  and  collusioii,  and  that  the  money  due  to  the  defendant  from  Trueman 
still  remained  unpaid.  The  defendant  also  pleaded,  that  before  the  commencement 
of  the  suit,  and  the  indorsing  of  the  bill,  as  in  the  declaration  mentioned,  the  said 
Thomas  Trueman  was  a  prisoner  for  debt,  and  whilst  holder  of  the  bill,  and  before  the 
same  was  indorsed  over,  applied  to  the  Insolvent  Debtors'  Court  by  petition  for  relief, 
whereby  the  right  to  the  said  bill  vested  in  his  assignees.  The  plaintiff  treated  these 
two  pleas  as  being  non-issuable  pleas,  and  signed  interlocutory  judgment. 

Butt,  having  obtained  a  rule  to  set  aside  this  judgment, 

Pearson  now  shewed  cause.  These  pleas  are  not  issuable.  The  first  plea  attempts 
to  affect  the  plaintiff  with  the  equities  between  the  drawer  and  acceptor,  with  which 
he  has  nothing  to  do.  In  Burrough  v.  Moss  (10  B.  &  C.  558),  it  was  held  that 
although  the  indorsee  of  an  overdue  promissory  note  is  liable,  in  an  action  against 
the  maker,  to  all  the  equities  arising  out  of  the  note  transaction  itself,  yet  he  is  not 
hable  to  a  set-off  in  respect  of  a  debt  due  from  the  indorser  to  the  maker  of  the  note, 
arising  out  of  collateral  matters.  That  case  was  confirmed  by  Stein  v.  Yglesias 
(1  C.  M.  &  R  565  ;  3  Dowl.  P.  C.  252),  where,  in  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded,  that  before  the 
indorsement  the  indorser  was  indebted  to  the  defendants  in  a  sura  of  money  exceed- 
ing the  amount  of  the  bill ;  and  it  was  held  [424]  that  the  plea  was  ill,  on  the 
authority  of  Bitrrough  v.  Moss.  [Lord  Abinger,  C.  B.  I  cannot  say  that  this  is  a 
bad  plea,  and  therefore  not  issuable.  It  says  in  effect  that  the  plaintiff  is  not 
the  real  owner  of  the  bill,  and  has  no  right  to  sue  upon  it,  and  that  he  is  only  doing 
so  for  the  purpose  of  depriving  the  defendant  of  the  right  of  set-off]  Then  the 
second  plea  is  not  issuable.  It  is  in  effect  the  same  as  a  plea  of  the  bankruptcy  of 
one  of  the  plaintiffs,  which  has  been  held  not  to  be  an  issuable  plea  :  Staples  v.  Holdsivorth 
(5  Scott,  432  ;  6  Dowl.  P.  C.  196).  So,  in  Wdtenhall  v.  Graham  (4  Bing.  N.  C.  714  ; 
6  Scott,  603  ;  6  Dowl.  P.  C.  746),  where,  in  trespass,  the  defendant  pleaded,  that 
since  the  trespass  the  plaintiff  had  been  discharged  under  the  Insolvent  Debtors'  Act, 
and  that  the  cause  of  action  had  thereby  invested  in  the  provisional  assignee,  it  was 
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held  not  to  be  an  issuable  plea.  That  case  is  precisely  applicable.  Besides,  the  plea 
is  bad  for  not  averring  that  the  plaintiff  was  not  suing  as  a  trustee  for  the  assignees. 

Lord  Af.ingek,  C.  B.  The  meaning  of  the  terms  "  issuable  plea  "  is  a  plea  which 
"oes  to  the  merits  of  the  action.  Now  this  plea  is  in  substance  this,  that  the  drawer 
by  an  act  of  his  own,  \iz.  insolvency,  ceased  to  have  any  right  or  power  to  indorse 
the  bill.  Then  it  is  said,  the  plea  should  have  shewn  that  the  plaintiff"  was  not  suing 
as  trustee  foi'  the  assignees.  If  the  plaintiff'  was  assignee,  he  should  have  declared  as 
such  :  if  trustee,  the  trust  is  void,  for  the  drawer  of  the  bill  had  no  right  to  indorse 
it  aftei'  his  insolvency. 

Alderson,  B.  Indorsement  means  the  doing  an  act  which  passes  the  property 
in  the  bill ;  that  this  drawer  from  the  time  of  his  insolvency  was  incompetent  to  do. 

The  other  Barons  concurred. 

Rule  absolute. 

[425]  )Spencer  v.  Barough.  Exch.  of  Pleas.  Jan.  22,  1842. — A  party  who 
proposes  to  adduce  in  evidence  a  document  at  the  trial,  is  bound  in  every  case, 
in  order  to  entitle  himself  to  the  costs  of  proving  it,  to  give  a  notice  to  admit, 
under  R.  20  of  H.  T.  4  Will.  4,  to  afford  the  other  party  an  opportunity  of 
admitting  it,  notwithstanding  the  document  is  put  in  i.ssue  on  the  pleadings,  and 
although,  on  application  to  the  attorney  on  the  other  side,  he  had  refused  to 
make  the  admission  on  the  ground  that  the  document  was  a  forgery. 

[S.  C.  11  L.  J.  Ex.  .378  ;  6  Jur.  154.] 

Assumpsit  against  the  defendant  as  the  maker  of  a  promissory  note.  Plea,  that 
the  defendant  did  not  make  the  note.  No  notice  had  been  given,  pursuant  to  the 
rule  of  Hilary  Term,  4  Will.  4,  s.  20,  to  admit  the  signatairc  ;  the  reason  for  which 
omission  was,  that  the  defendant's  attorney  having  been  applied  to  to  admit  it,  he 
refused  to  do  so,  saying  that  the  bill  was  a  forgery.  The  cause  having  been  tried, 
and  a  verdict  found  for  the  plaintiff,  the  Master,  on  taxation,  refused  to  allow  the 
costs  of  proving  the  signature. 

S.  Temple  now  moved  to  review  the  ta.xation.  The  rule  was  never  intended  to 
apply  to  cases  where  the  validity  of  the  document  was  put  in  issue  on  the  record, 
and  where  there  had  been  a  positive  refu.sal  by  the  defendant  to  admit  the  signature 
on  the  ground  that  the  instrument  was  a  forgery.  Under  the  stat.  22  &  23  Car.  2, 
c.  136,  a  judge's  certificate  to  entitle  the  plaintiff'  to  costs  was  held  unnecessary  where 
a  battery  was  admitted  on  the  record. 

Ai.DERSON,  B.  The  rule  is  imperative,  and  applies  to  all  cases,  whether  the 
document  proposed  to  be  given  in  evidence  is  put  in  issue  on  the  record  or  not.  In 
either  case  the  plaintiff  is  obliged  to  give  the  defendant  notice,  in  order  to  give  him 
an  opportunity  of  admitting  it.  It  is  every  day's  practice.  If  we  were  once  to  accede 
to  applications  of  this  nature,  it  would  be  urged  as  an  excuse  in  every  case  for  non- 
compliance with  the  rule  by  the  attorney  of"  the  opposite  party,  that  "the  appljcation 
to  admit  would  not  be  complied  with. 

[426]  Lord  Aetnger,  C.  B.,  and  C4urney,  B.,  concurred. 

Rule  refused,  (a) 

Doe   d.  Walker   v.  Roe.     Exch.  of  Pleas.  Jan.  27,   1842.— It  is  not  too  late  to 

move   for  judgment  against  the  casual  ejector,  in  the  term  following  that  in 

which   the   tenants  have  had   notice  to  appear;   whether  the  cause  be  a  town 
or  country  cause. 

[S.  C.  1  Dowl.  (N.  S.)  613 ;  11  L.  J.  Ex.  380;  6  Jur.  263.] 

In  this  case  Hayes  moved  for  judgment  against  the  casual  ejector.  It  appeared 
that  the  venue  was  laid  in  Middlesex,  and  the  notice  was  to  appear  in  last  term, 
ihe  officers  of  the  Court  object  that  the  motion  in  the  present  term  is  too  late,  and 
have  refused  to  draw  up  the  rule.  Upon  this  point  the  decisions  are  at  variance. 
In  Doe  d.  Ghvaves  v.  Roe  (4  Dowl.  P.  C.  88),  Coleridge,  J.,  held  that  the  practice  of 

(a)  See  Mutter  v.  Chapman,  8  M.  &  W.  388. 
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allowing  judgnieiit  to  be  signed  against  the  causal  ejector  in  the  following  term, 
where  the  term  in  which  the  appearance  is  required  has  elapsed  before  service  has 
been  effected,  applies  only  to  country  causes  :  whilst  in  Doe  d.  IFilson  v.  Roe  (4  Dowl. 
P.  C.  124),  the  Court  of  Common  Pleas,  under  similar  circumstances,  granted  a  rule 
nisi,  to  be  served  on  the  tenant.  This  latter  case  was  a  decision  of  the  full  Court, 
the  former  being  that  of  a  single  judge  only.  In  Doe  d.  Greaves  v.  Roe,  the  cases  of 
Doe  V.  Roe  (1  Dowl.  P.  C.  495)  and  Doe  v.  Roe  (2  Dowl.  P.  C.  196)  were  cited,  in 
which  the  rule  laid  down  by  the  Court  was,  that  if  only  one  term  was  allowed  to 
elapse  after  the  service  the  Court  would  grant  the  rule  ;  but  it  does  not  appear  from 
the  report  whether  those  were  town  or  country  causes. 

Parke,  B.  There  is  certainly  a  discrepancy  between  the  practice  of  the  Common 
Pleas  and  the  Queen's  Bench  on  this  point ;  but  there  does  not  appear  to  be  aTiy 
satisfac-[427]-tory  reason  why  parties,  in  cases  of  this  nature,  should  be  put  to  the 
trouble  of  bringing  a  fresh  ejectment ;  in  addition  to  which,  the  case  in  the  Common 
Pleas  was  a  decision  of  the  full  Court.  You  may  therefore  take  your  rule  to  shew 
cause,  to  be  served  on  the  tenant  in  possession. 

Alderson,  B.  In  addition  to  what  has  been  said,  we  must  I'ememlier  that  the 
present  mode  of  proceeding  is  the  cheapest,  and  we  ought  therefore  to  abide  by  it. 

Kule  accordingly. 

Morgan  v.  Smith.  Exch.  of  Pleas.  Jan.  27,  1842. — By  the  terms  of  an  older  of 
reference  at  Nisi  Prius,  the  costs  of  the  cause  were  to  abide  the  event,  "  the 
costs  of  the  reference  and  award  to  be  in  the  arbitrator,  who  shall  ascertain  the 
same :  " — Held,  that  the  arbitrator  was  bound  to  ascertain  and  determine  the 
costs  of  the  reference  and  award. 

[S.  C.  1  Dowl.  (N.  S.)  617  ;  1 1  L.  J.  Ex.  379.  Applied,  Ross  v.  York,  Neivcastle  ami 
Berwick  Raihcay,  1849,  5  D.  &  L.  695;  5  Railw.  Cas.  516.  Referred  to,  Holds- 
wmihy.  Barsluim,  1861,  .31  L.  J.  Q.  B.  145  :  reversed  on  one  point  (nomine  Holdswo^ih 
V.  Wilsm),  1863,  4  B.  &  S.  l.J 

This  cause  was  referred  to  arbitration  by  or  of  Nisi  Prius,  "  the  costs  of  the  cause 
to  abide  the  event,  and  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of 
the  arbitrator,  who  shall  ascertain  the  same."  The  arbitrator  by  his  award  directed 
that  the  costs  of  the  reference  and  award  should  be  paid  by  the  defendant ;  but  he 
omitted  to  ascertain  the  amount  of  the  costs,  and  they  were  subsequently  taxed  by 
the  Master. 

E.  V.  Williams  had  obtained  a  rule  to  shew  cause  why  the  award  should  not  be 
set  aside  on  the  above  ground,  contending  that  the  arbitrator  alone  had  authority  to 
determine  the  amount  of  those  costs. 

W.  M.  James  shewed  cause.  The  terms  of  the  submission  were  not  intended 
to  oust  the  Court  of  its  jurisdiction  to  tax  the  costs  by  its  proper  officer.  This  being 
an  order  of  Nisi  Prius  made  a  rule  of  Court,  the  costs  must  be  ascertained  by  the 
Master.  In  Fox  v.  Smith  (2  Wils.  267),  which  was  debt  on  an  administration  bond, 
the  defendant  pleaded  [428]  no  award,  and  the  plaintiff  replied  setting  out  the  award, 
by  which  it  was  ordered  that  the  defendant  should  pay  the  plaintiff  a  certain  sum, 
"  and  all  such  costs,  charges,  and  expenses,  as  the  plaintiff  had  been  put  to  in  a 
certain  cause  depending  between  the  parties ; "  it  was  objected  on  the  part  of  the 
defendant,  that  no  certain  costs,  charges,  and  expenses,  were  set  down  and  averred  : 
but  the  Chief  Justice  said,  "  A  benign  construction  of  awards  hath  taken  place  in 
modern  times,  though  formerly  courts  of  justice  looked  nicely  and  critically  into 
them;  we  will  intend  that  by  costs,  charges,  and  expenses,  are  meant  such  costs,  &c., 
as  Courts  will  take  notice  of  by  their  officer ;  it  might  be  said  that  all  costs  between 
the  attorney  and  client  are  meant  thereby,  but  we  will  take  the  words  of  the  arbitra- 
tors to  mean  the  same  as  if  they  had  been  the  words  of  the  Court."  In  Bcale  v.  Beale 
(Cro.  Car.  383),  an  avi'ard  to  pay  the  charges  in  a  certain  suit  was  held  good,  "  for 
thay  are  certain  enough  when  the  attorney  hath  made  a  bill  of  charges."  In  Hanson 
V.  Liversedge  (2  Ventr.  242),  the  award  was  that  "the  defendant  should  pay  to  the 
plaintiff  twelve  guineas,  and  all  such  monies  as  he  had  expended  circa  prosecutionem 
placiti  prasdicti ;  it  was  objected  that  it  was  not  sufficient  to  award  payment  of  the 
charges  in  such  a  suit,  it  being  altogether  uncertain  what  the  sum  would  be ;  but  the 
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Couit  held  that  the  award  was  good  ;  "  for  it  may  be  easily  reduced  to  a  ceitainty 
when  it  is  made  .appear  what  was  laid  out  in  that  suit."  The  same  language  was  used 
in  a  recent  case,  Varyey  v.  Aitchemi  (2  B.  &  Cr.  174),  where  Bay  ley,  J.,  says,  "The 
sum  to  be  paid  might  be  ascertained  either  by  fixing  it  in  the  award,  or  refening  it 
to  an  officer,  whose  duty  it  is  to  say  what  shall  be  the  whole  sum  paid  for  costs." 
Those  authorities  shew  that  the  arbitrator  does  ascertain  the  costs,  when  he  leaves 
their  amount  to  be  determined  by  the  officer  of  the  Court.  [Alderson,  B.  The 
Master  is  [429]  to  ascertain  the  costs  of  the  cause,  but  the  arbitrator  is  to  ascertain 
the  costs  of  the  reference.  Parke,  B.  The  paities  might  have  thought  that  the 
arbitrator  would  form  a  better  judgment  of  their  amount  than  the  Master.]  It  is 
conceded,  that  if  the  arbitrator  direct  a  party  to  pay  only  a  portion  of  the  costs,  he 
should  name  the  amount ;  but  where  he  directs  a  part}^  to  pay  the  whole,  it  is  enough 
to  order  costs  to  be  paid,  which  will  afterwards  be  taxed  hy  the  Master.  At  all 
events,  the  award  is  not  bad  in  toto,  but  only  as  to  so  much  as  respects  the  costs. 

E.  V.  Williams,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  It  is  perfectly  clear,  in  my  opinion,  that  by  the  terms  of 
this  submission  the  arbitrator  is  to  ascertain  the  costs.  When  the  words  of  a  docu- 
ment are  clear,  it  is  of  no  avail  to  argue  that  the  party  meant  the  aibitrator  to  do 
what  he  has  done,  and  to  quote  authorities.  Words  must  be  construed  according  to 
their  plain  grammatical  meaning.  I  am  of  opinion  that  these  costs  ought  to  have 
been  ascertained  by  the  arbitrator;  but  if  the  party  is  willing  to  waive  them,  I  think 
we  ought  not  to  disturb  the  remainder  of  the  award.  The  award  will  then  be  set 
aside  so  far  as  regards  the  costs  of  the  reference,  but  will  stand  as  to  the  rest. 

Parke,  B.,  and  Alderson,  B.,  concurred. 

James  consented  to  waive  the  costs,  and  a  I'ule  was  granted  to  reduce  the  judgment 
by  the  amount  of  the  costs  of  the  reference. 

[430]  Arden  v.  Pullen.  Exch.  of  Pleas.  Jan.  29,  1842.— Where  the  defendant 
took  possession  of  premises  under  a  demise  for  three  years  from  Christmas  1839, 
and  continued  to  occupy  them  until  the  27th  of  July,  1841,  when  he  quitted 
them,  having  paid  rent  to  the  Midsummer  previous  : — Held,  in  an  action  brought 
to  recover  the  rent  which  subsequently  accrued  due,  that  the  plaintiff'  wa.s  not 
entitled  to  have  a  count  on  the  demise  and  also  a  count  for  use  and  occupation, 
but  that  he  must  make  his  election. 

[S.  C.  1  Dowl.  (N.  S.)  612;  11  L.  J.  Ex.  359,  382.] 

The  declaration  in  this  cause,  as  originally  framed,  contained  a  count  in  debt  on 
a  demise  for  three  years,  and  also  a  count  for  use  and  occupation.  The  tenancy 
commenced  at  Christmas  1839,  when  the  defendant  took  possession  under  an  agree- 
ment to  take  the  premises  for  three  years,  at  a  rent  payable  quarterly.  The  defendant 
continued  to  occupy  the  premises  until  the  27th  of  July,  1841,  when,  the  premises 
being  out  of  repair,  he  sent  the  keys  to  the  plaintiff,  and  quitted  the  premises.  The 
rent  was  paid  up  to  Midsummer  1841,  and  this  action  was  brought  to  recover  the 
rent  which  the  plaintiff  contended  subsequently  became  due  according  to  the  agree- 
ment. It  appeared  by  the  particulars  of  demand,  that  under  the  count  for  use  and 
occupation  the  plaintiff  sought  to  recover  the  rent  in  respect  of  the  same  premises  as 
in  the  count  in  debt  on  a  demise.  An  application  had  been  made  to  Gurney,  B.,  at 
chambers,  to  strike  out  one  of  the  counts,  the  allowance  of  both  being  in  contravention 
of  the  Kule  of  Hil.  T.  4  Will.  4,  which  provides  that  "  counts  upon  a  demise,  and  for 
use  and  occupation  of  the  same  land,  for  the  same  time,  are  not  to  be  allowed."  The 
learned  Judge  having  made  an  order  accordingly.  Ogle,  on  a  former  day,  obtained  a 
rule  to  shew  cause  why  that  order  should  not  berescinded. 

Butt  shewed  cause.  1  he  occupation  under  the  demise  having  once  commenced, 
the  whole  rent  might  be  recovered  under  the  count  for  use  and  "occupation,  and  the 
other  count  ought  not  to  be  allowed,  being  in  contravention  of  the  rule 

Ogle,  contra.  The  count  for  use  and  occupation  was  necessary  to  recover  com- 
pensation for  the  occupation  of  the  premises  from  Midsummer  to  'the  27th  of  July, 
1841,  [431]  when  the  defendant  quitted,  and  the  other  count  to  recover  what  subse- 
quently accrued  due  under  the  demise. 

Parke,  B.     As  the  defendant  entered  into  possession  under  the  demise,  the  plaintiff 
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can  recover  all  under  the  count  for  use  and  occupation.  The  sole  question  is,  whether 
this  is  not  a  debt  on  a  demise,  and  use  and  occupation  for  the  same  time.  It  appears 
to  me  that  it  clearly  is,  only  one  is  a  little  more  than  the  other,  and  that  it  falls 
within  the  terms  of  the  rule.  If  you  think  you  are  likely  to  be  turned  round  on  the 
lease,  then  you  can  take  the  count  for  use  and  occupation,  which  will  include  all :  but 
you  make  your  election. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 

Handcock  D.  FoULKES.  Exch.  of  Pleas.  Jan.  29,  1842. — Where  a  defendant  pays 
money  into  Court,  in  an  action  for  an  illegal  distress,  and  the  plaintiff  replies 
damages  ultra,  on  which  issue  the  defendant  succeeds,  he  is  not  entitled  to 
double  costs  under  stat.  11  Geo.  2,  c.  10,  s.  21. 

[S.  C.  1  Dowl.  (N.  S.)  658;  11  L.  J.  Ex.  381.] 

Case  for  an  illegal  distress.  The  defendant  paid  £20  into  Court  under  a  judge's 
order  pursuant  to  3  &  4  Will.  4,  c.  42,  s.  21,  and  the  17th  rule  of  T.  T.  1  Vict.,  which 
latter  provides,  that  in  the  event  of  an  issue  on  the  plea  of  payment  of  money  into 
Court  being  found  for  the  defendant,  "the  defendant  shall  be  entitled  to  judgment 
and  his  costs  of  suit."  The  plaintiff'  replied  damages,  ultra,  and  issue  was  joined 
thereon,  which  issue  was  found  for  the  defendant.  The  Master  having  taxed  the 
defendant  the  ordinary  costs  only,  R.  V.  Richards  obtained  a  rule  calling  upon  the 
plaintiti'  to  shew  cause  why  the  Master  should  not  review  his  taxation,  and  allow  the 
defendant  double  costs  under  11  Geo.  2,  c.  19,  s.  21. 

Humfrey  shewed  cause.  The  stat.  11  Geo.  2,  c.  19,  is  not  applicable  to  the 
present  case.  The  20th  sect,  enacts,  [432]  "  that  no  tenant  or  lessee  shall  recover  in 
any  action  for  any  such  unlawful  act  or  irregularity  as  aforesaid,  if  tender  of  amends 
hath  been  made  by  the  party  or  parties  distraining,  his,  her,  or  their  agent  or  agents, 
before  such  action  brought."  This  case  is  not  within  that  section,  as  there  is  no 
tender  before,  but  the  money  is  paid  into  Court  after,  action  brought.  Then  the 
21st  sect,  enacts,  "that  in  all  actions  of  trespass  or  upon  the  case,  to  be  brought 
against  any  person  entitled  to  rents  or  services  of  any  kind,  his  bailiff'  or  receiver,  or 
other  person,  relating  to  any  entry,  by  virtue  of  this  act  or  otherwise,  upon  the 
premises  chargeable  with  such  rents  or  services,  or  to  any  distress  or  seizure,  sale  or 
disposal  of  any  goods  or  chattels  thereupon,  it  shall  be  lawful  for  the  defendant  in 
such  actions  to  plead  the  general  issue,  and  give  the  special  matter  in  evidence,  any 
law  or  usage  to  the  contrary  notwithstanding :  and  in  case  the  plaintiff  in  such  action 
shall  become  nonsuit,  discontinue  his  action,  or  have  judgment  against  him,  the 
defendant  shall  recover  double  costs."  That  applies  to  cases  where  the  plaintiff 
had  no  good  cause  of  action  at  the  time  of  the  action  being  brought :  but  here  the 
defendant,  by  paying  money  into  Court,  admits  that  the  plaintiff  had  a  good  cause  of 
action.  It  is  clear  the  statute  was  only  intended  to  apply  to  cases  where  the  defendant 
has  judgment  upon  the  whole  cause  of  action  ;  but  here  he  has  only  judgment  on 
the  issue  that  the  plaintiff  has  not  sustained  damage  to  a  greater  extent  than  the 
sum  paid  into  Court. 

R.  V.  Richards,  in  support  of  the  rule.  Under  the  old  law,  before  the  new  rules, 
a  defendant,  by  paying  money  into  Court,  when  tendered  before  action,  admitted  a 
cause  of  action,  as  much  as  he  does  now  since  the  new  rules.  After  the  money  is 
paid  into  court,  the  action  goes  on  for  the  e.xce.ss,  and  is  nothing  less  than  a  new 
cause  of  action  ;  and  the  defendant,  obtaining  judgment,  is  entitled  to  double  [433] 
costs.  Suppose  the  plaintiff  fails  for  want  of  proving  the  introductory  averments  in 
the  declaration,  the  defendant  would  be  entitled  to  judgment,  and  to  his  double  costs. 
The  payment  of  money  into  Court  cannot  affect  his  right  to  them.  In  all  cases  where 
the  defendant  obtains  judgment,  he  is  entitled  to  double  costs  under  the  statute. 

Lord  Abinger,  C.  E  In  order  to  have  the  benefit  of  the  11  Geo.  2,  c.  19,  it 
appears  to  me  that  the  defendant  ought  to  shew  that  he  tendered  sufficient  amends 
before  action  brought,  or  that  the  plaintiff  had  no  cause  of  action,  which  has  not  been 
done  in  the  present  case. 

Parke,  15.  The  sole  question  is,  whether  the  rule  of  Court,  which  says,  that  in 
the  event  of  the  issue  being  found  for  the  defendant,  he  shall  be  entitled  to  judgment 
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and  his  costs  of  suit,  means,  that  the  defendant  shall  have  judgment  for  costs  under 
the  statute,  or  whether  it  means  simply,  that  as  the  payment  into  Court  is  a  proceed- 
ing in  the  suit,  the  defendant  is  to  have  only  his  ordinary  costs.  My  impression  is, 
that  it  means  the  ordinary  costs  of  suit. 

Alderson,  B.  Under  the  law  as  it  stood  after  the  passing  of  the  1 1  Geo.  2, 
c.  19,  the  defendant  in  this  case  would  not  have  been  entitled  to  doable  costs,  but  on 
the  contrary,  would  have  had  to  pay  the  plaintiff's  costs.  Then  the  3  &  4  Will.  4 
is  passed,  and  a  lule  is  made  in  pursuance  of  it,  which  says,  that  if  the  plaintift'go  on 
after  money  is  paid  into  Court,  to  recover  further  damages,  and  fails,  he  shall  pay  the 
defendant's  costs  ;  that  means,  ordinary  costs  of  suit. 

Rule  discharged. 

[434]  Newton  v.  Scott.  Exch.  of  Pleas.  Jan.  26,  1842.— A  landlord  distrained  the 
goods  of  A.  on  his  tenant's  premises,  for  rent ;  the  tenant  afterwards  became 
bankrupt,  and  obtained  his  certificate  :— Held,  that  the  certificate  did  not  operate 
as  a  release  of  the  rent,  and  therefore  that  the  landlord  had  a  right,  in  replevin 
at  the  suit  of  A.,  to  avow  for  a  return  of  the  goods. 

[S.  C.  11  L.  J.  Ex.  121  ;  6  Jur.  51  O.J 

Replevin.  The  defendant  made  cognisance  as  bailift'of  T.  Berry,  and  justified  the 
taking  for  a  quarter's  rent  due  from  one  J.  Warren  as  tenant  to  Berry  of  the  dwelling- 
house  in  which,  &c.  Plea  in  bar,  setting  forth  that  Warren  had  become  bankrupt, 
and  obtained  his  certificate  ;  and  alleging,  that  the  said  arrears  of  rent  became  due  to 
the  said  T.  Berry  before  Warren  became  a  bankrupt.  Replication,  that  the  defen- 
dant took  the  said  goods  before  the  said  certificate  in  the  said  plea  mentioned  was 
signed  and  allowed,  to  wat,  on  &c. 

Special  demurrer,  assigning  the  following  amongst  other  causes : — That  the  said 
rent  was  due  before  the  bankruptcy,  and  was  a  debt  provable  under  the  fiat,  and  one 
from  which  Warren  was  absolutely  discharged  by  his  certificate  :  that  neither  the 
said  T.  Berry,  nor  the  defendant  as  his  bailift',  ought  to  have  judgment  to  recover  the 
said  arrears  of  rent;  the  effect  of  the  return  of  the  goods,  and  of  the  judgment,  being 
to  compel  W^arren  to  pay  a  debt  from  which  he  had  been  discharged,  and  which  he 
had  been  deprived  of  the  means  of  paying,  by  the  appointment  of  assignees  under  the 
fiat,  and  the  vesting  of  his  estate  and  efi'ects  in  them.     Joinder  in  demurrer. 

The  following  point  was  stated  for  argument  on  the  part  of  the  defendant : — 
That  it  was  no  plea,  in  an  action  of  replevin,  that  the  tenant,  having  become  a 
bankrupt,  had,  since  the  distress,  obtained  a  certificate  of  conformity  under  the 
Bankrupt  Acts ;  and  that  the  rent  accrued  due  before  the  bankruptcy,  and  the  legal 
lien  upon  the  goods  under  the  distress  was  not  discharged  by  such  certificate. 

R.  V.  Richards,  in  support  of  the  demurrer.  The  question  in  this  case  is,  whether 
the  discharge  of  Warren,  the  [435]  tenant,  under  his  bankruptcy,  does  not  also  operate 
to  discharge  the  liability  of  the  plaintiff',  whose  goods  have  been  distrained  on  Warren's 
premises  for  arrears  of  rent  which  became  due  before  the  bankruptcy.  The  effect  of 
the  bankruptcy  was,  that  the  rent  was  no  longer  due  from  Warren,  and  therefore  the 
landlord  could  not  distrain  for  it.  [Parke,  B.  The  rent  was  due  until  the  certificate, 
which  was  not  until  after  the  distress.]  It  is  the  bankruptcy  which  constitutes  the 
discharge  ;  the  certificate  is  no  more  than  the  evidence  of  confurmit}'  luider  the  bank- 
ruptcy, and  when  obtained,  is  evidence  by  relation  to  the  bankruptcy.  [Parke,  B. 
But  in  the  mean  time  the  distress  was  lawful.  The  landlord  distrains,  having  at  the 
time  a  clear  right  to  do  so ;  then  the  plaintiff  wrongfully  replevies  the  goods  :  could 
he  thereby  prevent  the  landlord  from  proceeding  to  a  sale  of  the  goods  so  distrained  ? 
The  defendant  might  perhaps  have  justified  the  taking,  but  he  could  not  avow  for  a 
return  of  the  goods.  The  remedy  by  distress  is  only  a  process  whereby  the  lord 
compels  the  performance  of  personal  services  or  the  payment  of  rent ;  and  the  only 
effect  of  a  replevin,  and  of  a  judgment  pro  retorno  habendo,  is  that  the  lord  holds  the 
goods  irrepleviable,  until  the  tenant  performs  the  service  or  renders  the  rent :  and  here 
the  tenant  was  discharged  of  the  rent  by  the  bankruptcy.  [Parke,  B.  The  tenant  is 
personally  discharged  by  the  certificate,  but  the  del)t  is  not  released  thereby  :  and  all 
collateral  securities  remain  in  force  notwithstanding  the  bankruptcy.]  That  which 
exonerates  the  tenant  from  payment  of  the  rent  must  exonerate  him  also  from  that 
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which  is  merely  a  process  for  obtaining  it.  At  comraoii  law,  the  lord  has  no  power 
to  use  or  sell  goods  distrained  for  rent,  and  if  he  does  so  he  is  a  trespasser  ab  initio. 
They  are  in  no  way  convertible  into  the  amount  of  rent.  The  proper  course  in  such 
a  case  is  to  justify,  and  shew  that  the  distress  was  lawful  at  tlie  time,  although  by 
matter  subsequent  the  defendant  is  prevented  from  having  [436]  a  return  :  CampJin 
V.  Baker  (Lutw.  1139).  [Parke,  B.  Your  argument  would  have  great  weight  if  the 
certificate  were  a  release  of  the  debt ;  but  it  is  not.  The  certificate  does  not  extinguish 
the  landlord's  remedies  against  collateral  parties.]  It  is  not  necessary  to  shew  that 
it  operates  as  a  release  of  the  debt ;  if  the  priticipal  be  discharged  from  the  debt,  the 
landlord  surel)'  cannot  indirectly  make  a  third  party  lialjle  for  it.  An  avowry  is  in 
eft'ect  a  declaration  in  debt  for  the  rent ;  and  here  it  is  clear  debt  would  not  lie  for  the 
rent.  The  distress  does  not  amount  to  a  security — there  is  no  lien  ;  it  is  merely 
a  process  for  compelling  pa3mient  of  the  rent  by  the  tenant.  Then,  when  his  person 
and  property  have  been  discharged  by  the  certificate,  can  the  landlord  take  the  goods 
of  a  third  party,  to  hold  them  till  payment  of  that  debt  which  the  law  has  said  he 
is  not  bound  to  pay?  He  cited  Brwhjll  v.  Ball  (1  Bro.  Ch.  0.  427).  [Parke,  B. 
Nothing  turned  upon  the  eflfect  of  the  certificate  in  that  case  :  it  merely  decides  that 
the  landlord  has  no  lien  on  the  goods  distrained  ;  and  he  could  not  have  a  return, 
because  the  assignees  of  the  tenant  had  sold  the  goods  ;  but  he  would  not  lose  his  rent, 
because  he  would  have  a  right  to  proceed  against  the  sureties  on  the  replevin  bond.] 

Martin,  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  This  case  turns  altogether  on  the  question,  whether  the 
certificate  obtained  by  a  bankrupt  tenant  amounts  to  a  release  of  the  rent.  If  it  had 
that  effect,  there  would  be  great  weight  in  Mr.  Richards's  argument,  that  the  landlord 
the  certificate  having  released  the  rent,  has  lost  his  collateral  remedy  against  the 
goods.  But  a  certificate  does  not  amount  to  a  release,  although  in  certain  cases  it  may 
prevent  the  creditor  from  proceeding  against  [437]  the  goods  of  the  bankrupt.  Here 
the  landlord  was  entitled  to  his  distress,  and  the  goods  were  wrongfully  replevied  : 
the  question  is,  whether  he  is  entitled  to  have  a  return.  The  general  rule  is,  that 
where  the  distress  is  lawful,  and  the  landlord  is  entitled  to  a  return,  an  avowry  may 
be  made;  and  that  is  the  case  here,  for  the  landlord  is  entitled  to  have  the  goods 
returned,  the  rent  not  being  released.  It  is  not  like  the  case  of  Bradyll  v.  Ball: 
there  the  landlord  could  not  have  a  return,  because  the  property  in  the  goods  had 
passed  to  the  assignees,  and  he  had  no  lien  upon  them. 

Parke,  B.  I  entirely  agree.  The  sole  question  is,  whether  the  certificate  amounts 
to  a  release  of  the  debt.  If  it  had  that  effect,  the  plea,  although  no  answer  to  a 
justification  of  the  distress,  would  be  a  good  answer  to  an  avowry  for  a  return.  But 
the  only  ett'ect  of  the  certificate  is  to  discharge  the  person  and  goods  of  the  bankrupt; 
it  is  no  release  of  collateral  remedies.  Let  us  then  consider  what  is  the  nature  of  the 
landlord's  remedy  by  distress.  It  gives  him  no  lien,  because  the  goods  are  in  the 
custody  of  the  law  ;  therefore  the  case  of  Bradyll  v.  Ball  was  rightly  decided  ;  but  he 
has  a  right  to  enforce  the  payment  of  the  rent  through  the  medium  of  the  goods 
distrained  ;  and,  as  the  rent  is  not  released  by  the  certificate,  he  still  letains  the  right 
to  work  out  the  payment  of  it  by  means  of  those  goods.  The  plea  in  bar  is  therefore 
bad,  and  our  judgment  must  be  for  the  defendant. 

Alderson,  B.,  concurred. 

Judgment  for  the  defendant. 

[438]  Christy  v.  Tancred  and  Thompson.  Exch.  of  Pleas.  Jan.  26,  1842. — Where 
premises  are  let  for  a  certain  term  to  A.  and  B.,  and  A.  holds  over  after  the 
expiration  of  the  term,  with  B.'s  assent,  both  are  liable  in  an  action  for  use  and 
occupation,  for  so  long  as  A.  continues  actually  to  occupy,  but  no  longer. — Quaere, 
whether  both  are  so  liable  where  A.  holds  over  without  B.'s  consent. — A  judg- 
ment obtained  by  A.  in  an  action  of  use  and  occupation,  against  B.  and  C,  is  no 
evidence  to  chai'ge  B.  in  a  subsequent  action  bi-ought  by  A.  against  him  alone, 
for  the  use  and  occupation  of  the  same  premises  for  a  subsequent  period. 

[S.  C.  11  L.  J.  Ex.  109.     Considered,  Henderson  v.  Sqidre,  1869,  L.  E.  4  Q.  B.  173. 
For  former  proceedings  see  7  M.  &  W.  127.     See  further,  12  M.  &  W.  316.] 

This  was  an  action  of  assumpsit,  commenced  on  the  21st  of  December,  1840,  to 
recover  the  sum  of  4981.  13s.  3d.     The  declaration  contained  an  indebitatus  count  for 
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uso  and  occupation,  a  count  for  money  paid  by  tlic  plaintiff'  for  the  use  of  the  defen- 
dants, and  for  money  found  to  be  due  on  account  stated.  The  defendants  severally 
pleaded  non  assumpsit,  upon  which  issue  was  joined.  The  cause  came  on  to  be  tried 
before  Lord  Abinger,  C.  B.,  at  the  sittings  for  London  after  Hilary  Term,  1841,  when 
a  verdict  was  found  for  the  plaintiff',  damages  4981.  13s.  3d.,  subject  to  the  opinion 
of  the  Court  upon  the  following  case,  with  liberty  for  either  party  to  turn  it  into 
a  special  verdict. 

By  articles  of  agreement,  bearing  date  the  12th  July,  A.D.  1838,  and  purporting 
to  be  made  between  the  plaintiff'  of  the  one  part,  and  Sir  James  Douglas  Hamilton 
Hay,  Bart.,  Sir  John  Ross,  Knt.,  Alexander  Finlay,  Augustus  Warren  Payne,  the 
above-named  defendants  Charles  Tancred  and  Charles  Thompson,  and  Thomas  Tisdall, 
Calder  Campbell,  Cay  Lewis,  and  Christian  Hesse,  of  the  other  part,  which  said  articles 
of  agreement  were  signed  by  all  the  parties  thereto  except  the  .said  Augustus  Warren 
Payne  and  Thomas  Tisdall,  who  did  not  sign  the  same,  the  plaintitl' agreed  to  let  unto 
the  said  Sir  J.  D.  H.  Hay,  Sir  J.  Ross,  A.  Finlay,  A.  W.  Payne,  the  defendants  Charles 
Tancred  and  Charles  Thompson,  and  T.  Tisdall,  C.  Campbell,  C.  Lewis,  and  C.  Hesse, 
and  the  said  parties  agreed  to  take  from  the  plaintiff',  the  premises  in  question,  for  the 
term  of  one  year,  to  be  computed  from  the  24th  June  then  last,  at  the  rent  of  £420 ; 
such  rent  to  be  payable  quarterly,  on  the  29th  September,  the  25th  of  December, 
the  25th  of  March,  and  the  24th  of  June,  then  next  ensuing,  the  first  of  such  pay- 
ments to  be  made  on  the  [439]  29th  of  September  then  next  ensuing.  At  the  time 
of  the  making  of  the  above  agreement,  the  defendants,  and  all  the  other  parties  to 
the  agreement,  except  the  plaintiff',  were  provisional  directors  of  a  joint-stock  banking 
company  called  "The  London  and  Dublin  Trades  Banking  Company."  It  appeared 
in  evidence  that  the  defendant  Tancred,  on  the  17th  of  April,  1838,  applied  for  and 
obtained  from  the  secretary  of  the  company  a  certificate  in  the  following  form ; — 

"London  and  Dublin  Trades  Bank. 

"London,  April  17th,  1838. 

"This  is  to  certify,  that  Charles  Tancred,  Esq.,  will  be  entitled  to  five  shares  of 
£10  each  in  the  London  and  Dublin  Trades  Bank,  (upon  which  £1  per  share  has  been 
paid),  on  his  signing  the  deed  of  settlement,  and  conforming  to  the  regulations  of  the 
company. 

"J  T  Scott  ^ 

"Thomas  Tisdall, )P™^^«'°"^'  Directors. 

"Frederick  Edgell,  Secretary." 

The  defendant  Tancred  paid  £5  deposit  on  obtaining  the  said  certificate.  The  defen- 
dant 1  hompson  also,  in  like  manner,  applied  for  and  obtained  a  similar  certificate,  and 
paid  a  deposit  thereon.  But  neither  of  the  defendants  ever  signed  the  deed  of 
settlement,  nor  was  the  same  signed  by  any  one. 

Shortly  after  the  date  of  the  above  agreement,  viz.  on  the  19th  of  July,  1838,  the 
defendants  and  the  said  Sir  J.  D.  H.  Hay,  Sir  J.  Ross,  A.  Finlay,  C.  Campbell, 
C.  Lewis,  and  C.  Hesse,  were  let  into  possession  of  the  said  premises  by  the  plaintilt 
under  the  above  agreement,  and  occupied  the  same  for  the  purposes  of  the  said 
banking  company. 

The  defendant  Tancred  ceased  to  be  a  director  in  January,  A.D.  1839.  After 
the  defendant  Tancred  retired,  some  new  directors  were  appointed. 

[440]  The  premises  were  not  delivered  up  to  the  plaintiff"  on  the  24th  of  June, 
1839,  but  continued  to  Ijc  occupied  up  to  the  7th  of  November,  1839,  by  the  said 
banking  company,  of  which  the  defendant  Charles  Thompson  continued  up  to  that 
time  a  director.  The  rent  was  paid  under  the  above  agreement  up  to  the  25th 
March,  1839. 

The  plaintiff",  on  the  21st  November,  1839,  commenced  an  action  of  assumpsit 
against  the  above-named  defendants,  and  A.  Finlay,  C.  Campbell,  C.  Lewis,  C.  Hesse, 
and  Sir  J.  D.  H.  Hay.  The  plaintiff's  particulars  stated,  that  the  action  was  brought 
to  recover  the  sum  of  £210,  due  for  half-a-year's  rent,  from  the  25th  March,  1839,  to 
the  29th  of  September  in  the  same  year,  of  certain  premises  occupied  by  the  defen- 
dants, and  51.  lis.  4d.  for  insurance  premiums.  The  plaintiff'  recovered  a  general 
verdict,  and  judgment  was  entered  up  thereon  for  £110,  in  addition  to  the  sum  of 
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1101.  lis.  'Id.,  paid  into  Court  by  the  defendant  Tancred.  The  judgment  in  such 
action  was  to  be  referred  to,  if  necessary,  and  to  be  considered  part  of  the  case, 
subject  to  any  objection  as  to  its  admissibility  in  evidence. 

Public  notice  was  given,  on  the  7th  of  November,  A.D.  1839,  that  the  said 
banking  company  had  stopped  payment.  On  the  7th  of  December,  1839,  Frederick 
Edgell,  who  had  been  secretary  to  the  banking  company,  tendered  to  the  plaintili', 
unconditionally,  the  key  of  the  premises  in  question.  The  plaintili'  referred  the  said 
F.  Edgell  to  Mr.  Murray,  his  solicitor,  and  the  attorney  in  the  ])revious  action. 
Mr.  Edgell  subsequently,  on  the  9th  of  December,  wrote  to  Mr.  Murray,  who,  upon 
the  representation  of  the  said  F.  Edgell  that  he  came  from  a  committee  of  share- 
holders of  the  said  banking  company,  I'efused  to  accept  the  key  of  the  premises,  until 
the  said  F.  Edgell  should  procure  an  authority  for  giving  up  the  same  from  the 
defendants  and  the  other  parties  who,  by  the  articles  of  agreement,  had  originally 
taken  the  .said  premises  from  [441]  the  plaintiff.  Mr.  Edgell  then  tendered  the  key 
unconditionally  to  the  said  Mr.  Murray,  who  then  refused  to  receive  it.  The  defen- 
dant Thompson  was  a  member  of  the  said  committee  of  shareholders,  and  he  was  one 
of  the  pel  sous  who  authorized  the  tender  of  the  key,  but  his  name  was  not  mentioned 
to  Mr.  Murray.  On  the  24th  December,  1839,  the  said  F.  Edgell  packed  up  the  key 
in  a  parcel,  and  addressed  it  to  the  plaintiff,  and  sent  it  to  the  plaintiff's  house  by  a 
porter,  who  left  it  there  on  the  same  day. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover'  for  the  use  and  occupation  of  the  premises  from  the  29th  of  September,  1839, 
to  the  30th  of  November,  1840,  or  any  and  what  portion  of  that  period.  If  the 
Court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  recover  for  the  whole  or 
any  portion  of  that  period,  a  verdict  was  to  be  entered  for  him,  with  damages,  to  be 
calculated  at  the  rate  of  4271.  8s.  6d.  a  year,  for  such  period  as  the  Court  might  think 
him  entitled  to  recover,  and  costs,  40s.  But  if  the  Court  should  be  of  opinion  that 
the  plaintiff  was  not  entitled  to  recover  from  the  defendants  for  any  part  of  the  said 
period,  then  a  nonsuit  was  to  be  entered. 

R.  V.  Richards,  for  the  plaintiff.  The  defendants  are  not  charged  in  the  character 
of  tenants,  but  for  the  use  and  occupation  of  the  premises :  and  that  they  did  so 
occupy,  the  judgment  in  the  former  action  against  them  and  other  co-defendants 
(Christy  v.  Tancred,  7  M.  &  W.  127)  is  conclusive  evidence.  In  the  course  of  the 
argument  in  that  case,  Parke,  B.,  says — "  Suppose  there  had  been  no  negotiation 
between  the  parties,  and  some  of  the  defendants  had  continued  to  occupy,  they  would 
all  have  remained  liable.  It  is  their  duty,  at  the  end  of  the  term,  to  give  up  the 
tenancy  ;  if  by  themselves,  or  by  sul>[442]-tenants,  or  joint-tenants,  they  remain  in, 
they  are  liable  as  holding  over."  In  the  present  case,  therefore,  the  question  will 
mainly  resolve  itself  into  one  of  fact  when  the  possession  was  given  up  to  the  plaintiff. 
[Parke,  B.  Is  the  judgment  in  the  former  action  evidence  in  this?  the  parties  are 
constituted  differently.]  There  were  more  defendants  in  that  action  than  in  this, 
including  these  two  defendants,  who  therefore  are  liable  to  the  effect  of  that  judgment. 
In  Blakemore  v.  Glamorganshire  Canal  Co.  (2  C.  M.  &  R.  133),  it  was  held  that  a 
verdict  recovered  for  the  same  cause  of  action  by  one  of  the  then  plaintiffs,  Blakemore, 
against  the  same  defendants,  was  evidence  for  both  the  plaintiffs  in  that  action. 
[Parke,  B.  If  the  parties  in  the  former  action  and  in  this  had  been  the  same,  a 
judgment  obtained  against  the  former  would  be  evidence  against  the  latter :  but  there 
is  no  authority  that  a  judgment  again.st  A.  &  B.  jointly  is  evidence  in  an  action  against 
A.  alone,  because  it  may  have  proceeded  on  the  admission  of  B.,  which  might  or  might 
not  be  evidence  against  A.  according  to  circumstances.  In  Blakemore  v.  The  Glamorganshire 
Canal  Co.,  the  other  plaintiff'  claimed  under  Mr.  Blakemore.]  It  is  submitted  that  it 
is  evidence  to  shew  that  these  two  defendants  and  others  paid  rent  for  the  premises 
up  to  a  certain  time. 

The  main  point  however  is,  when  the  possession  was  given  up.  The  onus  of 
shewing  that  is  upon  the  tenant.  As  to  the  rent  from  the  29th  September  to  the 
7th  Dec.  1839,  there  can  be  no  question.  Then  the  tender  of  the  key  on  that  day, 
not  being  shewn  to  have  been  made  on  behalf  of  these  defendants,  did  not  amount  to 
a  surrender.  The  plaintiff  had  nothing  to  do  with  the  '■  committee  of  shareholders." 
[Parke,  B.  The  case  does  not  state  in  terms  that  the  committee  were  the  persons  who 
carriel  on  the  business  of  the  hank  on  the  premises.]  Neither  [443]  did  the  sub- 
sequent sending  of  the  key  to  the  plaintift"'s  house,  without  proof  of  its  having  reached 
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him,  constitute  a  delivery  of  possession.  Harland  v.  Bmmlcy  (1  Stark.  Rep.  455)  is 
in  point. 

Kelly,  contra.  The  defendants  must  be  jointly  liable  or  neither.  This  is  not  an 
action  on  a  demise,  or  on  an  agreement  for  a  continuing  tenancy,  but  for  use  and 
occupation.  Now,  one  of  these  defendants,  Tancred,  has  never  actually  or  construc- 
tively occupied  during  the  period  comprised  in  the  particulars.  It  was  the  Company 
who  actually  occupied,  of  which  it  does  not  appear  that  he  had  ever  become  a  member. 
[Parke,  B.  "  The  case  finds  that  he  entered  on  the  premises,  and  occupied  them  for 
the  purposes  of  the  Banking  Company'.]  He  never  became  a  complete  partner,  and 
before  the  i-lth  June,  1839,  his  connexion  with  the  Company  ceased  altogether.  Now, 
to  charge  a  party  in  an  action  for  use  and  occupation,  one  of  three  things  must  be 
proved:  either,  1st,  that  he  was  actually  a  tenant  under  a  demise,  not  under  seal; 
or,  2nd,  that  he  actually  occupied ;  or,  3rd,  that  there  has  been  an  occupation  by 
some  other  parties  standing  in  such  a  relation  to  him  that  their  occupation  is  his,  and 
he  is  personally  liable  for  it.  The  present  case  must  be  brought  into  the  last  class,  if 
into  any.  But  in  order  to  do  that,  it  must  appear  that  the  occupation  was  by  some 
person  who  could  reasonably  be  said  to  occupy  at  the  instance  and  request  of  the 
defendant.  The  decision  in  the  former  case  of  Chridi/  v.  Tancred  might  perhaps  be 
questioned  in  point  of  law  ;  but  it  is  distinguishable  from  the  present.  [Parke,  B. 
'ihe  question  whether  Tancred  continued  a  partner  is  one  which  should  have  been 
found  by  the  jury.  There  is  ample  evidence  that  he  acted  as  a  partner,  although  the 
terms  of  the  original  contract  were  not  complied  with.]  If  it  was  [444]  necessary  to 
shew  hira  to  have  been  a  partner  in  fact,  the  plaintiff  should  have  had  that  fact  found 
by  the  jury,  and  introduced  into  the  case.  If  it  be  a  question  of  law,  then  it  is  con- 
tended that  he  was  not  a  partner,  because  the  case  only  states  him  to  have  been  a 
provisional  director,  which  he  ceased  to  be  before  the  occupation  began  for  which  this 
action  is  brought. 

But  it  is  said,  that  where  there  is  a  lease  to  two  or  more  persons  for  a  term  certain, 
it  is  the  duty  of  each  and  all  of  them  to  deliver  up  the  possession  at  the  end  of  the 
term,  and  that  if  one  of  them  hold  over,  even  without  the  concuirence  or  against  the 
will  of  the  others,  all  remain  liable.  But  it  is  submitted  that  such  is  not  the  law.  It 
may  be  conceded,  that  where  parties  refuse  to  give  up  possession  at  the  end  of  the 
term,  they  would  be  liable  in  a  special  action  on  the  case  for  damages  in  not  delivering 
up  possession  :  and  it  is  reasonable  that  such  should  be  the  remedy.  It  may  not  be 
in  their  physical  power  to  deliver  up  the  possession  :  for  instance,  an  under  tenant 
may  refuse  to  go  out.  [Parke,  B.  Your  ai'gument  is,  that  though  there  may  be  an 
action  against  all  on  their  covenant,  the  landlord  can  only  treat  those  who  remain  in 
as  trespassers  or  as  tenants.]  Yes  :  he  recovers  against  all  the  damages  proportionable 
to  his  real  injury,  viz.  the  value  of  the  land  while  he  is  so  kept  out  of  possession  :  but 
the  damages  ought  to  be  limited  to  that,  and  the  parties  ought  not  to  be  made  tenants 
against  their  will.  [Lord  Abinger,  C.  B.  The  rest  of  the  company  came  in  with  the 
consent  of  Tancred,  and  have  had  the  enjoyment  of  the  premises  taken  by  him  ;  must 
they  not  be  taken  to  be  his  tenants?]  But  not  only  has  he  ceased  to  be  a  partner, 
but  his  term  has  ceased.  As  to  the  period  between  the  end  of  June  and  the  7th 
December,  the  question  is,  whether  the  possession  of  the  Banking  Company  was  in 
law  the  posses.sion  of  the  defendant  Tancred.  Upon  that  point  the  former  case  of 
Christy  v.  Tancred  is  certainly  a  direct  [445]  authority ;  but  the  Court  is  called  upon 
to  review  that  decision.  Harding  v.  Cretlwrne  (1  Esp.  57)  is  distinguishable,  because 
there  the  holding  over  was  by  an  under-tenant  of  the  original  lessee.  But  this  is  not 
the  case  of  an  under-tenancy.  The  Company  did  not  come  in  under  Tancred  :  they 
were  let  into  possession  by  the  plaintiff  himself.  The  case  of  a  co-tenant  is  very 
different  from  that  of  an  under-tenant :  the  party  has  no  control  over  his  co-tenant, 
who  may  continue  to  occupy  against  his  will.  And  in  the  case  of  a  term  which  expires 
of  itself  by  efffuxion  of  time,  it  is  not  necessary  for  him,  as  against  the  co  tenant,  to 
give  notice  to  quit,  or  to  give  notice  that  the  other  party  occupies  without  his  consent. 
[Lord  Abinger,  C.  B.  Are  not  both  bound  to  give  up  possession  1  if  they  do  not,  what 
becomes  of  the  premises?]  The  relation  of  tenancy  cannot  continue,  because  it  is  at 
an  end  by  the  expiration  of  the  lease ;  but  the  landlord  has  a  right  to  treat  the  con- 
tinuing party  as  a  trespasser ;  or,  by  virtue  of  a  new  contract  with  him,  as  a  tenant ; 
but  he  has  no  right  to  treat  as  a  tenant  the  party  who  has  ceased  to  occupy,  and  he 
does  not  remain  liable  merely  because  he  cannot  give  up  the  premises.     In  Iiir.4  v. 
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Hmii  (6  M.  &  W.  393),  which  was  ati  action  for  double  rent  against  two  co-tenants 
for  holding  over,  one  only  having  actually  occupied,  Alderson,  13.,  says — "  I  do  not, 
as  at  present  advised,  entirely  accede  to  the  doctrine  that  one  tenant  is  neces.sarily 
bound  by  the  wilful  holding  over  of  his  co-tenant."  Nation  v.  Tozer  (1  C.  M.  &  R. 
172)  was  an  action  for  use  and  occupation  against  two  persons  who  were  executors  of 
a  deceased  tenant  for  years,  but  one  of  whom  only  had  entered  and  taken  possession  ; 
and  it  was  held  that  the  action  could  not  be  maintained.  Parke,  B.,  there  .says — 
"Such  enjoyment  is  not  by  law  the  possession  and  enjoyment  by  both,  and  it  does 
not  render  both  chargeable  to  the  lessor,  to  pay  a  compensation  to  him  for  it,  as  joint 
occu-[446]-piers  in  their  own  right.  But  in  order  to  support  this  action  for  use  and 
occupation,  it  is  necessary  that  the  land  should  have  been  occupied  by  the  defendant, 
his  agents  or  under-tenants,  during  the  term  for  which  the  compensation  is  claimed 
for  use  and  occupation."  Now  it  cannot  be  said  that  the  implied  relation  of  co-tenants 
is  that  one  shall  be  the  agent  of  another  to  this  extent.  [Parke,  B.  Your  argument 
would  be  more  forcible  in  an  action  of  trespass,  but  I  do  not  say  that  it  has  not  made 
considerable  impression  on  my  mind.  This  question,  however,  arises  only  in  case  the 
defendant  Tancred  did  not  continue  a  partner  in  the  banking  business ;  and  although 
the  case  is  defective  on  that  point,  there  is  ample  evidence  for  a  jury  that  he  did  so 
continue.] 

Lord  Abinger,  C.  B.  I  am  of  opinion  that,  upon  the  facts  stated  in  this  case, 
the  plaintiff  is  entitled  to  our  judgment  for  the  amount  of  that  portion  of  the  rent 
which  accrued  due  between  the  29th  of  September  and  the  7th  of  December,  1839. 
With  respect  to  the  question  intended  to  be  raised  by  Mr.  Kelly,  I  entirely  agree  with 
the  doctrine  laid  down  by  Lord  Kenyon,  that  the  landlord  is  entitled  to  treat  a  lessee, 
who  has  not  given  up  the  possession  at  the  end  of  the  term,  as  still  occupying  by  the 
|)arty  who  has  come  in  through  his  instrumentality  :  and  I  think  we  cannot  escape 
from  the  conclusion,  that  here  the  defendant  Thompson  continued  in  by  the  assent  of 
Tancred.  It  is  true  the  latter  had  ceased  to  be  a  director,  but  there  is  nothing  to 
shew  that  he  was  not  a  partner,  and  that  he  did  not,  as  such,  assent  to  the  premises 
being  still  occupied  by  the  Company,  for  the  benefit  of  all  who  held  shai'es.  It  cannot 
be  assumed,  until  the  contrary  appears,  that  he  meant  to  give  up  the  possession,  and 
that  the  other  parties  were  holding  over  against  his  will.  Where  two  persons  become 
parties  to  a  lease,  the  landlord  is  entitled  to  hold  both  of  them  to  all  the  obligations 
of  the  lease,  and  [447]  where  one  refuses  to  give  up  possession,  he  may  hold  both 
liable.  It  is  said  the  landlord  may  bring  an  ejectment ;  but  he  is  not  bound  to  do  so. 
The  case  of  two  tenants  is  a  stronger  one  than  that  of  a  tenant  and  an  under-tenant ; 
both  in  effect  hold  over  till  both  deliver  up  possession  ;  the  landlord  is  therefore 
entitled  to  his  remedy  against  both.  On  the  whole,  I  think  it  sufficiently  appears  that 
the  other  parties  held  over  with  the  consent  of  Tancred  :  he  gave  no  notice  of  his 
dissent :  therefore  he  continued  liable  as  long  as  the  others  did,  that  is,  as  long  as 
they  actually  occupied. 

Parke,  B.  I  also  think  that  the  plaintiff  is  entitled  to  recover  a  compensation 
for  the  use  and  occupation  of  the  premises  during  the  period  of  actual  occupation  by 
the  banking  company  ;  viz.,  from  the  29th  of  September  to  the  7th  of  December,  1839. 
If  this  had  been  the  case  where,  a  lease  being  granted  to  persons,  one  of  the  tenants 
had  remained  in  occupation  of  the  premises  after  its  expiration  and  the  other  had  not, 
that  would  have  raised  the  same  question  as  was  decided  in  the  former  case  of  Christy 
V.  Tancred,  and  I  should  have  thought  that  we  must  be  bound  by  that  decision, 
although  I  own  that  Mr.  Kelly's  able  argument  has  made  me  doubt  whether  it  was 
a  correct  one,  and  whether  there  is  not  a  distinction  between  the  case  of  a  co  tenant 
and  that  of  an  under-tenant.  If,  however,  that  decision  be  wrong,  it  should  be 
questioned  in  a  Court  of  Error.  But  in  the  present  case,  the  facts  stated  remove  the 
difficulty.  The  case  discloses  ample  evidence  of  the  defendant  Tancred's  having  con- 
tinued a  partner  in  this  banking  company,  by  agreeing  to  go  on  upon  other  terms 
than  were  originally  contemplated  on  the  formation  of  the  company  ;  and  if  he  con- 
tinued a  partner,  then  if  his  co-partners  occupied,  it  is  the  same  as  if  he  himself 
carried  on  the  business  of  the  bank  there.  But  he  is  liable  only  during  the  period  of 
their  actual  occupation  ;  [448]  and  when  the  key  was  unconditionally  tendered  to 
the  plaintiff,  there  being  no  actual  occupation  afterwards,  I  tkink  the  liability  under 
the  original  contract  ceased,  and  therefore  that  the  defendants  are  not  liable  after  the 
7th  of  December. 
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Alperson,  B.  I  am  of  the  same  opinion.  I  consider  the  Court  precluded  from 
questioning  the  former  decision  in  Clmsty  v.  Tancred  on  the  present  occasion.  When 
the  question  arises,  I  should  wish  for  time  to  consider  whether,  in  the  case  of  a  lease 
granted  to  two  parties,  one  of  whom  is  desirous  of  giving  up  possession,  and  notifies 
his  desire  to  the  other,  who  nevertheless  holds  over,  the  party  who  is  out  of  posses- 
sion can  be  made  liable  to  an  action  for  use  and  occupation.  If  the  holding  over  by 
one  is  with  the  consent  of  the  other,  then  the  case  falls  within  that  of  Harding  v. 
Vrcthome ;  but  if  such  an  inference  were  not  warranted  by  the  facts  of  the  case,  I 
should  be  disposed  to  consider  the  question  before  I  came  to  that  conclusion  But 
the  circumstances  which  appear  in  this  case  render  it  unnecessary  to  do  so,  because 
from  them  the  consent  of  the  defendant  Tancred  to  the  occupation  by  the  other 
parties  maj'  be  presumed. 

Judgment  for  the  plaintifl". 

Regina  v.  The  Sheriff  of  Montgomeryshire,  in  a  Cause  of  Rogers  v.  Asti.ey. 
Exch.  of  Pleas.  Jan.  26,  1842. — A  plaintiff  does  not  waive  his  right  of  excep- 
tion to  bail  put  in  under  the  stat.  1  &  2  Vict.  c.  110,  s.  4,  by  delivering  a  declara- 
tion in  chief,  and  con.senting  to  further  time  to  plead. 

[S.  C.  1  Dowl.  (N.  S.)  388 ;  11  L.  J.  Ex.  109  ;  6  Jur.  222.] 

In  this  case  the  defendant  wa.s  arrested  on  the  1 1th  December,  1841  ;  on  the  18th 
bail  was  put  in  conditionally,  and  tiled  ;  on  the  2Sth  the  plaintiff  delivered  a  declara- 
tion with  a  demand  of  plea ;  on  the  4th  January  the  defendant  [449]  took  out  a 
summons  for  ten  days'  time  to  plead,  to  which  the  plaintiff  consented  ;  and  on  the  6th 
January  the  plaintiff  excepted  to  the  bail. 

Jervis  now  moved  for  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the 
attachment  issued  against  the  sheriff  of  Montgomeryshire,  for  not  bringing  in  the 
body,  should  not  be  set  aside.  The  question  turns  on  the  construction  to  be  put 
upon  the  4th  section  of  the  stat.  1  &  2  Vict.  c.  110,  which  enacts,  that  "such  defen- 
dant, when  so  arrested,  shall  remain  in  custody  until  he  shall  have  given  a  bail-bond 
to  the  sheriff,  or  shall  have  made  deposit  of  the  sum  indorsed  on  such  writ  of  capias, 
together  with  £10  for  costs,  according  to  the  present  practice  of  the  superior  Courts; 
and  all  sulisequent  proceedings,  as  to  the  putting  in  and  perfecting  special  bail,  or  of 
making  deposit  and  payment  of  money  into  Court  instead  of  putting  in  or  perfecting 
special  bail,  shall  be  according  to  the  like  practice  of  the  said  superior  Courts,  or  as 
near  thereto  as  the  circumstances  of  the  case  will  admit."  Under  the  old  practice, 
the  plaintiff",  by  delivering  a  declaration  in  chief,  and  consenting  to  time  to  plead, 
would  have  waived  his  right  to  except  to  the  bail;  and  the  practice  is  not  altered  by 
the  recent  statute.  [Parke,  B.  The  capias  has  now  nothing  to  do  with  the  steps  in 
the  cause  ;  it  is  merely  a  proceeding  in  aid.  The  meaning  of  the  statute  is,  that 
the  times  for  excepting,  &c.,  shall  be  the  same  as  before.  Alderson,  B.  Under  the 
old  practice,  taking  a  step  in  chief  was  a  waiver,  because  it  admitted  that  the  defen- 
dant was  in  Court.] 

Pel'  Curiam.     Rule  refused  (a). 

[450]  HoYLE  V.  Coupe.  Exch.  of  Pleas.  Jan.  27,  1842.— In  an  action  by  the 
lord  of  a  manor  against  a  copyholder,  for  taking  stones,  where  the  defendant 
justifies  under  an  alleged  custom  of  the  manor,  entitling  the  copyholders  to  take 
the  stones  to  be  used  on  premises  within  the  manor,  any  other  copyholder  is  a 
competent  witness  for  the  defendant  since  the  stat.  3  &  4  Will.  4,  c.  42,  ss.  26,  27. 

[S.  C.  1  Dowl.  (N.  S.)  903 ;  11  L.  J.  Ex.  258.] 

Trover  for  stones.  Pleas,  first,  not  guilty ;  secondly,  a  denial  of  the  plaintiff's 
property  in  the  stones  ;  on  which  issues  were  joined.  At  the  tiial  before  Wightmau,  J., 
at  the  last  assizes  at  Lancaster,  it  appeared  that  the  plaintiff  claimed  the  stones  in 
question  as  lessee  undei;  the  lord  of  the  manor  of^Accrington,  in  that  county,  of  certain 

{(i)  See  Belts  v.  Smyth,  1  G.  &  D.  284. 
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stone  and  slate  mines  ;  and  the  defendant,  who  was  the  occupier  of  a  copyhold  farm 
within  the  manor,  justified  under  an  alleged  custom  of  the  manor  for  all  the  copy- 
holders to  get  stone  within  the  manor,  and  use  it  upon  other  premises  within  the 
manor,  not  being  copyhold.  Another  of  the  copyholders,  being  called  for  the  defen- 
dant to  prove  the  custom,  was  objected  to,  on  the  ground  that  he  was  interested  in 
the  event  of  the  suit,  and  therefore  could  not  be  I'endered  competent  by  the  operation 
of  the  Stat.  3  &  4  Will.  4,  e.  42,  s.  26  :  and  the  learned  judge  being  of  that  opinion, 
rejected  the  witness,  and  the  jjlaintift'  recovered  a  verdict. 

In  Michaelmas  Term,  Wortley  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  the  evidence  was  improperly  rejected.     In  the  present  term  (Jan.  21), 

Cresswell,  W.  H.  Watson,  and  Cardwell  shewed  cause.  There  can  be  no  doubt 
that  this  was  a  custom  which,  if  established,  was  highly  beneficial  to  all  the  copy- 
holders within  the  manor,  and  therefore  to  the  witness :  he,  therefore,  had  a  direct 
interest  in  establishing  it.  The  exercise  of  the  right,  under  the  verdict  obtained  by 
his  evidence  for  this  defendant,  would  be  evidence  for  himself.  He  comes  to  sustain 
a  user,  which  will  necessarily  raise  the  value  of  his  own  copyhold.  He  has  thus  an 
interest,  which  nothing  could  remove  but  his  ceasing  to  be  a  copyholder.  Bailiffs 
[451]  of  Godmancheder  v.  P/ti//y«  (4  Ad.  &  Ell.  5.50 ;  6  Nev.  &  M.  211).  It  appears 
clear,  therefore,  that  before  the  stat.  3  &  4  Will.  4,  c.  42,  this  witness  would  have 
lieen  incompetent ;  and  giving  that  statute  the  largest  construction,  it  meant  only  to 
remove  the  disability  of  the  witness,  in  cases  where  by  the  indorsement  of  his  name 
on  the  record  under  the  27th  section,  the  parties  can  be  made  equally  secure  as  if  no 
such  record  e.xisted.  If  he  has  any  the  least  interest  ultra,  the  objection  on  the  score 
of  that  interest  is  not  removed  by  the  statute.  It  has  indeed  been  said  in  some  cases, 
that  the  statute  meant  to  remove  the  objection  to  the  competency  of  the  witness  in 
all  cases  where  a  release  would  he  necessary ;  but  that  construction  can  hardly  be 
maintained  ;  and  besides,  here  the  witness  could  not  release  his  right  to  the  other 
copyholdeis.  The  question  therefore  is,  whether  the  sole  objection  to  the  witness 
was  his  liability  to  have  the  record  used  against  him,  or  his  privilege  to  use  it  for 
himself.  Now  if  the  verdict  were  found  against  the  defendant,  he  could  no  longer 
exercise  the  light  ;  if  for  him,  he  would  go  on  exercising  it ;  and  such  his  exercise  of 
it  would  be  evidence  of  the  right  for  all  the  copyholders.  The  witness  is  interested, 
not  merely  in  the  record,  but  in  the  fact  of  the  existence  of  the  custom  ;  and  the 
establishment  of  the  custom  would  be  followed  by  an  exercise  of  the  right,  which 
would  be  neeessai'ily  for  the  benefit  of  the  witness.  And  the  verdict  itself,  though  it 
could  not  be  used  for  him  by  reason  of  the  statute,  would  be  evidence  for  another 
copyholder,  and  the  recovery  by  that  other  would  be  evidence  for  the  witness.  He 
has  therefore  an  interest  ultra  the  verdict,  and  is  not  rendered  competent  by  the 
statute.  [They  cited  Pickles  v.  Hollings  (1  M.  &  Rob.  468),  Skimrt  v.  Barni's  (id.  472), 
Steers  v.  Varwdrdine  (8  C.  &  P.  570),  IFedgewnod  v.  Hartley/  (10  Ad.  &  Ell.  619;  4  P. 
&  D.  84),  Parker  v.  Mitchell  (11  Ad.  &  Ell'.  789  ;  3  P.  &  li.  655).] 

[452]  Wortley  and  Cowling,  contn'i.  It  may  be  admitted  that  the  true  construc- 
tion of  the  stat.  3  &  4  Will.  4,  e.  42,  s.  26,  is,  that  it  removes  the  incompetency  only 
where  the  objection  is  that  the  verdict  might  be  used  for  or  against  the  witness.  The 
object  was  not  to  prevent  the  necessity  of  a  release,  but,  as  appears  from  the  recital  in 
the  preamble,  to  prevent  the  frequent  I'ejection  of  witnesses  on  the  ground  of  interest. 
In  cases  where  a  release  could  operate,  the  grievance  would  be  far  less  great.  And 
the  question  is,  whether  in  the  event  of  this  suit,  this  witness  had  a  direct  interest, 
as  distinguished  from  a  contingent  interest,  or  an  intei'cst  derived  from  the  verdict 
being  evidence.  The  interest  which  is  capable  of  excluding  a  witness  ought  to  be  a 
direct  and  immediate  one,  not,  as  in  the  present  case,  a  remote,  indefinite,  and  con- 
tingent benefit.  [They  referred  on  this  point  to  Rex  v.  Brai/  (Gas.  temp.  Hardw.  360), 
fFalfon  V.  S/uIlei/  (1  T.  R.  296),  Bent  v.  Baker  (3  T.  R.  27),  Rex  v.  Promer  (4  T.  R.  17), 
Doe  d.  Tei/nhamv.  Tyler  (6  Bing.  390;  4  M.  &  P.  29),  Clark  v.  Lucas  (Ry.  &  Moo.  32).] 
Here  the  right  is  left  as  it  was  before  ;  the  verdict  decides  nothing  but  the  damages 
in  trover  :  the  only  ditTerenoe  is,  that  if  any  future  action  be  brought  against  another 
party,  and  the  same  question  again  arises,  this  verdict  will  be  evidence.  The  con- 
sequence may  be  that  the  witness's  land  may  be  made  more  valuable  ;  but  that  is  not 
such  a  direct  interest  in  the  suit  as  will  exclude  him  ;  his  estate  remains  the  .same ; 
and  the  lord  might  contest  the  right  with  him  again  the  next  day,  and  shew  this 
verdict  to  have  proceeded  on  erroneous  grounds.     He  is  indeed  interested  in  the 
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geiiei'al  fiuestion  ;  but  he  has  no  interest  whatever  which  the  law  can  take  notice  of, 
(lircelly  consequent  on  the  result  of  this  suit.  It  may  be  that  other  copyholders 
would  "in  consequence  of  a  verdict  for  this  defendant  exercise  acts  of  ownership,  and 
therefore  that  the  witness  may  be  benefited,  because  the  custom  would  thereby  be 
stren"lh-[453]-ened  ;  but  that  is  an  interest  far  more  remote  than  in  several  of  the 
cases  which  have  been  cited.  A  creditor,  however  large,  called  for  an  insolvent  plaintifi' 
in  an  action  of  debt,  is  not  therefore  incompetent ;  yet  there  is  a  far  greater  possibility 
of  gain  there  than  here.  But  there  is  another  class  of  cases  which  shew  at  least  the 
impression  of  the  profession  that  the  objection  to  the  competency  of  commoners  was 
their  interest  by  the  use  of  the  verdict :  see  fValfon  v.  ShulJeij,  Anscomh  v.  Shore 
(1  Taunt.  2GI),  Bull.  N.  P.  283,  Heed  v.  Jackson  (I  East,  355),  Lord  Falmmith  v.  George 
(5  Bing.  286  ;  2  M.  &  P.  457).  The  stat.  3  &  4  Will.  4,  c.  42,  s.  26,  is  to  be  liberally 
construed  :  Pickles  v.  Holling.%  Russell  v.  Bluke  (2  Scott,  N.  K.  574  ;  2  Man.  &  G.  374), 
Poole  V.  Palmer  (ante,  p.  71).  [They  referred  also  to  Bowman  v.  Willis  (3  Bing.  N.  C. 
671  ;  4  Scott,  387),  Crcevey  v.  Bozcman  (1  M.  &  Rob.  496),  Yeumans  v.  Legh  (2  M. 
&  W.  419),  and  Steers  v.  Carwardiiie.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

LOKI)  Abinger,  C.  B.  There  was  a  ease  of  Hoyle  v.  Coupe,  which  was  argued  a 
few  days  ago.  It  was  an  action  by  the  lord  of  the  manor  against  a  copyholder  within 
the  manor,  for  getting  stone  to  be  used  by  his  tenant;  and  the  defendant  justified 
upon  a  title  or  custom  for  all  copyholders  within  the  manor  to  get  stone,  not  only  to 
be  used  upon  his  own  premises,  but  upon  other  premises ;  and  in  order  to  sustain  that 
right,  he  called  as  a  witness  another  copyholder,  who  appeared  to  be  in  the  same 
situation,  and  he  was  rejected.  On  the  discussion  before  us,  it  was  argued  that  the 
witness  ought  to  be  rejected,  because  he  did  not  come  within  the  provisions  of  the  late 
statute ;  that  he  was  not  rendered  competent  by  the  indorsement  of  his  name  upon 
the  record,  to  prevent  the  judgment  and  verdict  [454]  being  evidence  against  him 
afterwards.  It  was  thought  by  the  learned  judge  who  tried  the  cause,  that  this  was 
not  a  case  within  the  statute,  for  that  this  was  an  interest  independent  of  the  verdict 
and  judgment,  inasmuch  as  the  party  came  to  increase  the  value  of  his  own  premises 
by  proving  a  general  custom.  We  think,  upon  consideration,  that  the  learned  judge 
was  mistaken,  and  that  the  statute  could  have  no  operation  at  all,  unless  it  were 
applied  to  cases  of  this  sort.  There  has  been  no  previous  example  of  any  objection 
to  a  witness  of  this  description,  except  upon  the  ground  that  the  verdict  and  judgment 
were  evidence  in  his  favour,  there  being  a  verdict  or  judgment  in  support  of  the 
custom  ;  and  none  of  the  cases  (and  they  are  numerous)  have  ever  adverted  to  any 
other.  It  is  true  in  one  sense,  that  such  a  witness  may  have  an  interest  in  support  of 
the  custom,  but  yet  the  particular  veidict  could  not  immediately  and  directly  affect 
it ;  it  could  only  aflTect  it  incidentally,  as  it  were,  by  a  circuitous  process,  as  supporting 
the  evidence  in  other  cases  at  the  suit  of  other  landlords  against  other  copyholders. 
But  it  was  said  the  verdict  might  be  evidence  for  another  copyholder,  although  it 
could  not  be  given  in  evidence  by  this  person  ;  and  that,  if  it  could  be  given  in 
evidence  for  another  copyholder,  it  would  tend  to  support  the  custom,  though  it  could 
not  be  given  in  evidence  by  the  particular  witness  ;  and  then  that  the  second  verdict 
might  be  given  in  evidence  for  him  ;  so  that  ciicuitou.sly  it  might  operate  in  a  way  to 
his  advantage ;  but  still  it  would  not  increase  the  value  of  his  estate,  or  give  him  any 
interest  in  the  result  of  the  suit,  except  by  a  contingency  or  remote  probability,  which 
is  not  within  the  contemplation  of  the  pi'inciple  which  excludes  a  witness  from  being 
competent.  We  are  of  opinion,  therefore,  that  the  learned  judge  was  mistaken  in 
thinking  the  statute  did  not  apply  to  this  case,  and  that  the  rule  ought  to  be  made 
absolute. 

Rule  absolute. 

[455]     Doe  d.  Ellis  v.  Owens.     Exch.  of  Pleas.     Jan.  28,  1842.— A  plaintiff  may 
be  admitted  to  sue  in  forma  pauperis  after  the  commencement  of  the  suit. 

[S.  C.  1  Dowl.  (N.  S.)  404;  11  L.  J.  Ex.  120.     See  further,  10  M.  &  W.  514.] 

This  ejectment  was  commenced  in  Michaelmas  Term,  1839.  On  the  6th  March, 
1840,  notice  of  trial  was  given  for  the  ensuing  spring  assizes  for  Carnarvonshire     and 
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Oil  the  same  day,  a  copy  of  an  order  of  Aldersoii,  B.,  admitting  the  plaiiitifT  to  sue  in 
formS,  pauperis,  was  served  on  the  defendant.  The  order  contained  no  provi.sioii  as 
to  the  costs  previously  incurred.  The  cause  was  tried  at  the  Spring  assi/cs,  1841, 
when  a  verdict  was  found  for  the  defendant.  A  rnle  was  afterwards  obtained  for  a 
new  trial,  which  was  discharged  on  the  1st  June  1841  :  on  the  9th  .lune  judgment 
was  signed.  On  the  14th  January  (before  any  taxation  of  costs  had  taken  ])lace), 
Jervis  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  order  of  Alder- 
son,  B.,  should  not  be  set  aside,  as  having  been  improperly  issued  after  the  commence- 
ment of  the  action  :  citing  Cuscy  v.  Tomlin  (7  M.  &  W.  189),  and  Brunt  v.  Wardle 
(4  Scott,  N.  R.  188). 

Towiisend  now  shewed  cause.  This  application,  after  judgment,  is  too  late  ;  the 
cause  is  then  at  an  end.  In  Jenhins  v.  Hi/ile  (6  M.  &  Selw.  228),  it  was  held  that  a 
plaintiff  could  not  be  dispaupered  after  judgment  as  in  case  of  a  nonsuit.  [Parke,  B. 
The  signing  of  judgment  and  taxation  of  costs  are  one  act.]  Secondly,  the  order  was 
regular.  There  had  certainly  been  some  cases  in  this  Court  which  threw  a  doubt  on 
the  question  whether  a  plaintiff  could  be  admitted  to  sue  in  forma  pauperis  after  the 
commencement  of  the  action  ;  but  in  Case//  v.  Tomlin,  the  Court  expressly  reserved  its 
decision  upon  the  point;  and  in  Brunt  v.  JFardU;  where  all  the  cases  are  collected,  it 
was  expressly  held  that  the  Court  had  jurisdiction  at  common  law  to  admit  a  pauper 
to  sue  at  any  period  of  the  cause.  Langley  [456]  v.  Blackerhy  (Aiidr.  306),  and 
Brittain  v.  Oirenville  (2  Stra.  1121),  there  cited,  are  express  authorities  to  the  same 
effect :  and  such  was  the  invariable  practice  until  the  case  of  Foss  v.  Barine  (4  M.  &  VV. 
610).  The  stats.  11  Hen.  7,  c.  12,  &  23  Hen.  8,  c.  15,  were  merely  enabling  statutes, 
and  did  not  affect  the  power  of  the  judges  at  common  law  to  relieve  a  poor  suitor 
from  certain  costs. 

Jervis,  contra.  First,  the  defendant  is  not  too  late  in  his  application.  It  would 
not  have  been  proper  to  make  it  while  the  rule  for  a  new  trial  was  pending :  and  the 
plaintiff  has  taken  no  step  on  the  faith  of  the  order  which  the  defendant  could  have 
prevented  by  an  earlier  application.  There  is  no  judgment  pronounced  until  the  costs 
are  taxed  ;  and  there  was  no  necessity  for  the  defendant  to  come  to  the  Court  until 
the  time  when  the  order  would  operate  upon  the  costs. 

Secondly,  this  rule  may  be  made  absolute  consistently  with  the  decision  in  Brunt 
v.  Wardle.  This  order  is  in  contravention  of  a  rule  of  this  Court,  of  the  year  1717, 
stated  in  Com.  Dig.,  Forma  Pauperis  (A.),  that  "if  admitted  after  the  commencement 
of  the  suit,  the  pauper  is  to  give  security  to  pay  the  costs  before  admittance  :  "  it 
ought  therefore  to  have  contained  such  a  provision.  But  further,  the  true  construction 
of  the  statutes  is  this:  the  stat.  11  Hen.  7,  e.  12,  enacts,  "That  every  poor  person  or 
persons,  which  have  or  hereafter  shall  have  cause  of  action  or  actions  against  any 
person  or  persons  within  this  realm,  shall  have,  by  the  discretion  of  the  Chancellor  of 
this  realm  for  the  time  being,  writ  or  writs  original,  or  writs  of  subpoena,  according 
to  the  nature  of  their  cause,  therefore  nothing  paying ;  and  after  the  said  writ  or 
writs  be  returned,  &c.,  the  justices  shall  assign  to  the  same  poor  person  or  persons 
counsel  learned  &c.,  and  shall  appoint  attorney  and  [457]  attornies  for  the  same  poor 
person  or  persons,  &c.  &c."  That  statute,  therefore,  contemplates  something  to  be 
done  by  the  Court  after  the  commencement  of  the  suit.  But  the  stat.  23  Hen.  8, 
c.  15,  s.  1,  is  express,  that  all  poor  persons,  plaintiffs,  "which  at  the  commencement 
of  their  suits  or  actions,  shall  be  admitted  to  have  their  process  of  charity,  &c.,"  "  shall 
not  be  compelled  to  pay  any  costs  by  virtue  and  force  of  this  statute,"  which  imposed 
costs  generally  on  plaintiffs  in  case  of  a  verdict  for  the  defendant  or  a  nonsuit.  There- 
fore, where  they  are  admitted  before  the  commencement  of  the  suit,  they  are  to  pay 
no  costs  on  a  verdict  for  the  defendant  or  a  nonsuit;  but  it  is  quite  consistent  with 
that,  that  although  admitted  subsequently,  they  may,  under  the  stat.  of  Hen.  7, 
have  their  own  counsel,  attorney,  &c.,  gratuitously.  The  present  defendant, 
therefore,  is  at  all  events  entitled  to  the  costs  antecedent  to  the  order  of  the 
learned  judge. 

Per  Curiam.  If  that  be  the  correct  construction  of  the  statutes,  you  do  not  want 
to  dispauper  the  plaintiff';  but  you  should  proceed  to  taxation,  and  then  the  question 
may  be  raised.  Your  argument  shews  the  order  to  be  right,  because  it  admits  that  it 
has  some  effect. 

Rule  discharged,  with  costs. 

Ex.  Div.  viii.— 7 
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[458]  rAKUArr  v.  Gopdard  and  Another,  Executrix  and  Executor  of  H.  Goddard. 
Excli.  of  Pleas.  Jan.  "JS,  1842. — To  a  declaration  in  debt  against  executors, 
containing  a  count  for  non-payment  of  money  due  on  a  covenant  of  the  testator, 
with  counts  for  money  paid  and  on  an  account  stated,  the  defendants,  being  under 
terms  of  pleading  issuably,  pleaded,  1,  that  "the  writing  in  the  declaration 
mentioned"  was  not  the  deed  of  the  testator  ;  2,  that  "the  said  writing  in  the 
declaration  mentioned  "  was  executed  for  an  immoral  consideration  : — Held,  that 
these  were  not  issuable  pleas,  being  in  form  pleaded  to  the  whole  declaration, 
whereas  they  applied  to  the  first  count  only. 

[S.  C.  1  Dowl.  (N.  S.)  874 ;  11  L.  J.  Ex.  217.] 

Debt.  The  declaration  contained  a  count  for  non-payment  of  money  due  on  a 
covenant  of  the  testator,  together  with  cotuits  for  money  paid  to  the  use  of  the 
defendants,  and  on  an  account  stated.  The  defendants,  being  under  terms  of 
pleading  issuably,  pleaded,  first,  "  that  the  said  writing  in  the  declaration  mentioned 
is  not  the  deed  of  the  said  H.  Goddard;"  concluding  to  the  country;  secondly, 
"  that  the  said  writing  in  the  declaration  mentioned  was  sealed  and  delivered 
by  the  said  H.  Goddard,"  &c.,  [stating  an  immoral  consideration  for  the  deed]. 
The  plaintiff'  having  .signed  judgment  as  for  want  of  a  plea,  on  the  ground  that 
the  pleas,  althoughapplicable  to  the  first  count  of  the  declaration  only,  were  in 
form  pleaded  to  the  whole  declaration,  and  therefore  were  not  issuable  pleas,  a  rule 
nisi  was  obtained  for  setting  that  judgment  aside  :  against  which 

Badeley  now  shewed  cause.  These  pleas,  being  without  the  proper  formal  commence- 
ment, must  be  taken  to  be  pleaded  to  the  whole  action,  and  aie  therefore  not  issuable 
pleas.  They  would  be  bad  on  special  demurrer :  Pxdnry  v.  Sumnn  (2  M.  &  W.  72). 
Where  a  defendant,  being  under  terms  of  pleading  issuably,  pleaded  nunquara  indebi- 
tatus to  a  declaration  containing  counts  on  Ijills  of  exchange,  as  well  as  for  goods  sold 
and  delivered,  it  was  held  that  the  plaintiiT  might  treat  the  plea  as  a  nullitj'^  and  sign 
judgment ;  Sewell  v.  Dale  (8  Dowl.  P.  C.  309).' 

Thomas,  contra.  The  plaintiflf  ought  not  to  have  signed  judgment ;  his  proper 
course  was  to  have  demurred.  A  plaintiff  who  has  consented  to  a  rule  to  plead  several 
matters,  cannot  apply  to  set  aside  any  of  the  pleas  on  the  [459]  ground  that  they 
are  no  answer  to  the  action  :  Howen  v.  Carr  (.5  Dowl.  P.  C  305).  In  IVood  v.  Farr 
(.5  Bing.  N.  C.  247  ;  7  Scott,  270),  where,  in  debt  for  £  1 50,  the  defendant  pleaded  to  the 
whole  action,  that  he  had  paid  the  plaintiff"  £50,  judgment  signed  by  the  plaintiff  by 
nil  dicit  for  £100,  was  held  iiregular.  [Parke,  B.  The  question  here  turns  on  the 
ground  of  the  defendants  being  under  terms  to  plead  issuably.] 

Per  Curiam.  These  pleas  apply  substantially  to  the  first  count,  but  being  in  form 
pleaded  to  the  whole  declaration,  would  be  bad  on  special  demurrer.  But  the  present 
question  is,  whether  they  are  issuable  pleas:  and  we  think  they  are  not — they  are 
not  pleas  on  which  the  plaintiff  could  join  i.ssue,  and  go  to  trial  upon  the  merits.  If 
the  defendant  had  in  terms  pleaded  to  the  first  count  only,  the  plaintift"  might  have 
signed  judgment  on  the  other  issues.  The  judgment  may  be  set  aside  on  paj'ment 
of  costs. 

Rule  absolute  on  payment  of  costs. 

Richards,  Public  Officer,  &c.  v.  Dispraile.  Exch.  of  Pleas.  Jan.  28,  1842. — The 
affidavit  in  support  of  a  capias  described  the  plaintiflT  as  "  J.  R.  one  of  the  public 
officers  of  the  Western  District  Banking  Company  for  Devon  and  Cornwall : " 
in  the  writ  these  last  words  were  omitted  :  The  Court  discharged  without  costs 
a  rule  for  discharging  the  defendant  out  of  custody  on  the  ground  of  the  x-ariance, 
upon  the  plaintiff's  filing  a  fresh  affidavit,  omitting  those  words  in  the  title. 

[S.  C.  1  Dowl.  (N.  S.)  384 ;  1 1  L.  J.  Ex.  108.] 

A  rule  had  been  obtained,  calling  upon  the  plaintiff  to  shew  cause  why  an  order 
of  (lurney,  B.,  for  issuing  a  capias  against  the  defendant,  should  not  be  rescinded, 
and  why  the  defendant  should  not  be  discharged  out  of  the  custody  of  the  Warden 
of  the  Fleet  Prison.  The  objection  was,  that  there  was  a  variance  between  the  affidavit 
on  which  the  capias  was  obtained,  and  the  title  of  the  cause  in  the  writ :  the  former 
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describing  the  plaintiff  as  "John  Richards,  one  of  the  pulilic  officers  of  the  M'esteni 
District  Banking  Company  for  Devon  and  Coinwall,"  whereas  in  the  writ  the  words 
"  for  Devon  and  Cornwall  "  wei'e  omitted. 

[460]  Eile  shewed  canse.  This  variance  is  wliolly  immaterial,  'i'he  plaintiff  was 
not  obliged  to  describe  himself,  in  the  title  of  the  cause  in  the  writ,  as  one  of  the 
puljlie  officers  ;  he  need  not  do  so  at  any  earlier  stage  of  the  proceedings  than  the 
declaration.  It  is  not  like  the  case  of  an  assignee,  where  a  statutable  right  is  given 
to  him  in  that  capacity.  Here  he  has,  in  the  affidavit,  given  his  correct  title,  only 
he  has  added  the  locality  for  which  he  acts.     That  does  not  vitiate  the  aflitlavit. 

Per  Curiam.  It  is  not  alleged  that  the  defendant  has  been  improperly  arrested. 
The  rule  will,  therefore,  be  discharged  without  costs,  on  the  defendant's  filing  a  fresh 
affidavit,  omitting  the  words  "for  Devon  and  Coi'nwall  "  in  the  title. 

Kide  discharged  accordingly. 

Fy.son,  Administratrix  of  Croft,  Deceased  v.  Chambers.  Exch.  of  Pleas.  Jan.  28, 
1837. — A  certificate  under  the  Bankrupt  Act  is  evidence,  as  against  the  bankrupt, 
of  a  valid  bankruptcy,  without  proof  of  the  petitioning  creditoi''s  deltt,  X'C. — A. 
party  who  has  taken  possession  of  the  goods  of  an  intestate  after  his  death,  cannot 
set  up  as  a  defence  to  an  action  of  trover  by  the  administrator,  that  the  intestate 
had  been  first  insolvent  and  then  bankrupt,  and  had  not  paid  1.5s.  in  the  pound 
under  the  fiat,  and  that  therefore  the  property  in  the  goods  vested  absolutely 
in  the  assignees  ;  the  goods  having  been  acquired  by  the  intestate  after  the 
liankruptcy,  and  he  having  been  allowed  by  the  assignees  to  retain  possession 
of  them. 

[S.  C.  11  L.  J.  Ex.  190.     Referred  to.  In  re  Clark,  [1894]  2  Q.  B.  393.] 

Trover  for  goods,  brought  by  the  plaintiff  as  administratrix  of  John  Croft.  Pleas, 
first,  not  guilty  ;  secondly,  a  denial  of  the  plaintift''s  possession  as  administratrix  :  on 
which  issues  were  joined.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  Trinity  Term,  the  following  facts  appeared  in  evidence. 

The  intestate,  John  Croft,  died  on  the  21st  of  Januaiy,  1839,  possessed  of  certain 
household  furniture  and  efl'ects,  the  subject  of  the  present  action.  No  administration 
having  been  taken  out  by  the  next  of  kin,  the  plaintiff,  who  was  a  creditor  of  the 
intestate,  applied  for  and  cb-[461]-tained  letters  of  administration,  dated  lUth  October, 
1840.  In  January  1841,  the  plaintiff  discovered  that  the  defendant,  who  was  an 
auctioneer,  had  .sold  the  goods  by  direction  of  the  next  of  kin,  who  had  made  himself 
executor  do  son  tort.  For  the  defendant  it  was  proved,  that  in  1828  the  intestate 
took  the  benefit  of  the  Insolvent  Debtors'  Act,  and  it  was  proposed  also  to  shew  that 
he  had  subsequently  become  a  bankrupt,  for  which  purpose  the  depositions  and  the 
certificate  were  put  in,  but  no  specific  evidence  was  given  of  a  petitioning  creditor's 
debt,  or  of  the  other  previous  requisites  to  a  valid  bankruptcy  ;  and  on  the  face  of  the 
depositions  theie  was  some  ambiguity  in  the  statement  as  to  the  date  of  the  petitioning 
creditor's  debt.  It  was  proved  also,  that  the  intestate  did  not  pay  15s.  in  the  pound 
under  the  alleged  commission,  and  that  he  acquired  the  goods  in  question  subsequently 
to  the  date  of  the  certificate,  so  that  the  pioperty  in  them  vested  absolutely  in  the 
assignees  under  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  127.  No  evidence  was  given 
to  shew  the  application  of  the  proceeds  of  the  sale.  It  was  contended  for  the  plaintiff, 
first,  that  the  depo.sitions  and  certificate  were  no  sufficient  proof  of  the  issuing  of  a 
fiat,  or  of  the  existence  of  a  petitioning  creditor's  debt ;  and  secondly,  that  the  defen- 
dant could  not,  in  this  action,  set  up  the  title  of  the  assignees  against  the  plaintiff's 
claim  as  administrator.  The  Lord  Chief  Baron  reserved  the  points,  and  a  verdict 
passed  for  the  plaintiff  for  the  value  of  the  goods,  with  leave  to  the  defendant  to  move 
to  enter  a  verdict  for  him  on  the  second  issue. 

In  Michaelmas  Term,  Erie  obtained  a  rule  nisi  accordingly,  against  which,  in  the 
same  term  (Nov.  23), 

Kelly  and  Butt  shewed  cause.  First,  the  defendant  was  bound,  in  order  to  establish 
the  proposed  defence,  to  prove  a  valid  commission  of  bankruptcy  issued  against  the 
intes-[462]-tate,  and  he  did  not  prove  it  by  merely  shewing  the  existence  of  a  certifi- 
cate. The  petitioning  creditor's  debt,  the  trading,  &c.,  ought  to  have  been  proved 
by  specific  evidence.     It  is  impossible  for  the  alleged  bankrupt  to  defeat  such  a  prima 
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facie  case,  if  it  be  one,  Iw  shewing  that  he  has  not  committerl  an  act  of  bankruptcy. 
Proof  bv  the  statement  in  the  depositions,  that  a  petitioning  creditor's  debt  was  due 
at  the  date  of  the  commission,  is  no  proof  of  its  having  been  (hie  at  the  time  of  the 
act  of  bankruptcy  :  Clarke  v.  Askew  (1  Stark.  Rep.  458,  n.).  Ilaviland  v.  Cook  {5  T.  R. 
655)  will  be  cited  for  the  defendant,  but  the  authority  of  that  case  has  been  shaken 
bv  subsequent  decisions.  It  is  only  in  favour  of  the  bankrupt,  when  pleading  his 
bankruptcv,  that  the  certificate  is  made  evidence  by  sect.  126  of  the  Bankrupt  Act 
In  I'ill  \ .' Chappehnu  (8  M.  &  W.  616),  it  was  held  that  a  defendant  who  pleads  the 
bankru])tcy  of  the  drawer  of  a  bill  of  exchange  as  an  answer  to  an  action  against  him 
by  an  indorsee,  is  bound  to  set  forth  fully  all  the  requisites  to  establish  a  valid  bank- 
ruptcy. [Parke,  B.  The  allowance  of  the  certificate  is  not  conclusive  against  the 
bankrupt ;  but  surely  it  is  good  prima  facie  evidence  that  all  the  previous  steps  have 
been  regular,  and  that  evidence  is  not  disproved  by  a  mere  ambiguous  statement  in 
the  depositions.] 

Secondly,  the  plaintilT,  representing  the  intestate,  might  well  maintain  this  action 
against  thedefendant,  who  stands  in  the  situation  of  a  mere  wrong-doer,  and  claims 
no  title  under  the  assignees.  It  has  been  held  that  an  unceitificated  bankrupt  may 
sue  in  trover  a  wrongdoer  who  takes  his  goods  ;  and  that,  so  long  as  the  assignees 
pei'mit  him  to  deal  with  subsequently  acquired  property  as  his  own,  the  wrong-doer 
cannot  set  up  against  him  the  jus  tertii  :  JFehh  v.  Fox  (7  T.  R.  391) ;  Drayton  v.  Dale 
(2  B.  &  Cr.  293 ;  3  D.  &  R.  534).  The  bankrupt  may  [463]  sue  as  the  trustee  of 
the  assignees  :  Cumming  v.  Boebuck  (Holt's  N.  P.  C.  172).  And  the  127th  sect,  of 
the  Bankrupt  Act  has  the  same  opeiation  as  to  after-acquired  property,  in  the  case  of 
a  second  commission  under  which  15s.  in  the  pound  has  not  been  paid.  The  other 
side  will  rely  on  Youikj  v.  Rishworth  (8  Ad.  &  Ell.  470 ;  3  Nev.  &  P.  588),  in  which  it 
was  held  to  be  a  good  defence  to  an  action  of  assumpsit  for  money  had  and  received, 
that  the  plaintiff  had  been  twice  a  bankrupt,  and  had  not  paid  15s.  in  the  pound  under 
the  second  commission  ;  but  there  the  defence  was  specially  pleaded.  [Parke,  B. 
What  special  plea  of  that  kind  could  you  draw  which  would  not  amount  to  an  argu- 
mentative denial  of  the  plaintifl"'s  being  possessed?]  The  plea  in  Young  v.  liishwmih 
was  held  good  on  special  demurrer.  [Parke,  B.  The  demurrer  was  not  on  the 
ground  that  it  amounted  to  not  possessed.]  The  rule  as  to  the  interpretation  of  the 
plea  of  not  possessed  is  laid  down  in  the  case  of  Pwnell  v.  Young  (3  M.  &  W.  288), 
where  it  is  said,  "The  plea  denying  the  close  to  be  the  plaintiff's  is  a  denial  of  posses- 
sion, if  the  defendant  be  a  wrong-doer ;  if  otherwise,  of  the  right  to  the  possession." 
If,  therefore,  the  bankrupt  has  a  possessory  title,  which  is  good  against  a  wrong-doer, 
a  party  who  comes  to  justify  under  the  right  of  the  assignees  should  plead  specially, 
giving  the  plaintiff  colour  :  Morant  v.  Sign  (2  M.  &  W.  95).  [Parke,  B.  The  question 
is  not  whether  you  might  not  have  given  colour,  and  pleaded  specially,  but  whether 
the  plea  of  not  possessed  is  not  sufficient.  It  means  this  : — Although  I,  the  defendant, 
have  converted  the  goods,  you,  the  plaintiff',  have  no  lawful  title  to  them  as  against 
me.]  Then  the  answer  is,  that  the  bankrupt  has  a  lawful  title  as  against  all  but  the 
assignees.  [Lord  Abinger,  C.  B.  I  cannot  see  that  the  effect  of  sect.  127,  at  most, 
is  more  than  to  place  a  certificated  bankrupt  under  a  second  commission  upon  which 
he  has  not  paid  [464]  15s.  in  the  pound,  in  the  same  situation  as  an  uncertificated 
bankrupt  under  the  5  Geo.  2,  c.  30,  s.  9.]  There  cannot  be  any  valid  distinction 
between  the  lights  of  the  assignees  in  the  one  case  and  in  the  other.  In  Carter  v. 
Johnson  (2  M.  &  Rob.  263),  it  was  held  that  a  defendant  in  trespass,  under  a  plea 
that  the  goods  were  not  the  plaintiff's,  could  not  set  up  property  in  a  stranger  under 
whom  he  did  not  justify,  in  answer  to  the  plaintiff's  possession.  Carnahy  v.  Welby 
(8  Ad.  &  Ell.  872  ;  1  P.  &  D.  98)  is  also  an  authority  that  the  issue  on  not  possessed 
in  trespass  is  simply  as  to  the  plaintiff's  actual  possession,  and  that  no  question  can 
be  raised  under  it  whether  the  possession  was  fraudulent. 

Erie  and  Barstow,  coiitrk.  In  the  first  place,  the  defendant  was  at  liberty,  on 
this  record,  to  set  up  the  present  defence.  In  trover,  the  plea  that  the  goods  are  not 
the  plaintiff's  puts  in  issue  the  right  of  the  plaintiff  to  the  possession,  as  against  the 
defendant,  at  the  time  of  the  alleged  conversion:  Isaac  w.  Belcher  (5  M.  &  \V.  139)  ; 
Owen  v.  Knight  (4  Bing.  N.  C.  54  ;  5  Scott,  307.  Butler  v.  Hohson  (4  Bing.  N.  C. 
290 ;  5  Scott,  798)  is  a  clear  authority  for  the  defendant  on  this  point.  [Parke,  B. 
Surely  there  can  be  no  doubt  on  this  part  of  the  case — that  this  plea  raises  the  whole 
question  between  the  parties.]     The  actual  possession  is  enough,  no  doubt,  in  tres- 
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pass  ;  Ijut  it  is  different  in  tiover.  This  is  an  issue  who  is  entitled  to  the  piopeity. 
[Parke,  B.  It  is  not  a  case  of  simple  possession,  Init  of  possession  eoupleil  with  a 
kind  of  bailment :  the  intestate  is  in  possession  by  eonsent  of  the  assignees.] 

Then  the  plea  discloses  a  complete  defence  to  the  action.  Young  v.  Rkhworth  is 
an  express  authority,  that  after-acquired  property  of  a  bankrupt,  who  has  not  paid 
15s.  in  the  pound  under  a  second  commission,  vests  absolutely  in  [465]  the  assignees, 
and  that  the, bankrupt  therefore  can  maintain  no  action  upon  a  contract  in  respect  of 
it.  It  is  said  it  must  be  taken  that  the  goods  were  in  the  lawful  possession  of  the 
intestate  by  the  consent  of  the  assignees.  That  was  a  question  of  fact.  But,  if  he 
held  the  possession  as  their  agent,  either  his  agency  determined  by  his  death,  or  the 
defendant  is  in  under  the  same  agency.  [Parke,  B.  The  fii'st  ipicstion  is,  whether 
the  intestate  could  sue  ;  and  the  second,  whether,  if  he  could,  the  title  relates  b.ack 
so  that  iiis  administrator  can  sue.  It  may  be  that  there  is  the  same  relation  back  in 
cases  where  the  intestate  had  a  special  property  in  the  goods,  as  where  he  had  the 
absolute  property.  This  was  a  question  much  considered  in  EHioi  v.  Kemp  (7  M.  & 
W.  306),  where  it  was  held,  that  there  was  not  such  relation  back  as  to  chattels  in 
which  the  intestate  had  no  personal  interest,  but  was  merely  the  administrator  of 
another.  The  question  is,  has  the  banki'upt  such  a  title  as  is  descendible,  so  to 
speak,  or  has  the  party  title  who  is  in  by  the  authority  of  the  assignees  1  Lord 
Abinger,  C.  B.  Your  argument  is,  that  though  a  possessory  title  is  good  against  a 
mere  wrong-doer,  that  has  no  application  where  the  party  suing  has  no  possession, 
and  where  the  party  under  whose  title  he  comes  in  had  no  possession  at  the  time  of 
the  wrong  done,  being  then  dead  ;  and  therefore  that  it  is  a  mere  issue  on  title.] 
Yes.  And  it  is  submitted  that  there  is  a  material  difference  between  the  case  of 
an  uncertificated  bankrupt,  and  of  a  bankrupt  who  has  not  paid  15s.  in  the  pound 
under  a  second  commission.  The  words  of  sect.  127  are  stronger  than  those  of  the 
5  Geo.  2,  c.  30,  s.  9.  The  latter  merely  made  the  after-acquired  property  "  liable  to 
the  creditors;"  the  former  vests  it  in  the  assignees.  And  in  Ex  parte  Robinson;  In  re 
Freer  (Mont.  &  M'Arth.  44),  the  Vice-Chancellor  of  England  held,  that  under  that 
clause  it  vests  in  them  absolutely,  and  ab  initio.  The  bankrupt  [466]  himself,  there- 
fore, could  not  have  sued  ;  but  much  leiss  his  administrator.  For  what  purpose  could 
he  sue?  The  goods  when  recovered  must  be  assets;  yet  it  is  clear  the  assignees 
could  claim  them,  and  that  the  plaintiff  could  not  distribute  them.  This  supposed 
license  or  permission  of  the  assignees,  therefore,  if  it  exist  at  all,  was  personal  to  the 
bankrupt,  and  does  not  survive  to  his  representative. 

Lord  Abinger,  C.  B.  It  appears  to  me  to  be  sufficiently  clear,  upon  all  the 
authorities,  that  this  action  might  have  been  maintained  by  the  bankrupt  himself  in 
his  lifetime,  on  the  principal  that  a  possession  by  the  consent  of  the  true  owner  is  a 
lawful  possession  against  a  third  party  :  but  my  doubt  is,  whether  the  same  principle 
applies  to  the  administrator,  unless  the  wrong  were  done  in  the  lifetime  of  the 
intestate.     On  that  point  we  will  take  some  time  to  consider. 

Parke,  B.  That  appears  to  me  to  be  the  only  point  on  which  consideration  is 
required.  It  is  clear  that  the  applying  for  and  obtaining  a  certificate  of  conformity 
is  evidence  against  the  party  of  the  validity  of  the  bankruptcy ;  not  conclusive 
indeed,  but  evidence  ;  and  it  is  clearly  not  disproved  by  the  depositions  put  in,  which 
seem,  indeed,  to  have  been  admitted  per  incuriam,  for  I  do  not  see  how  they  were 
admissible  at  all.  Then  as  to  the  next  point,  I  do  not  see  any  difference  between  the 
position  of  a  bankrupt  after  a  second  commission,  who  has  not  paid  15s.  in  the  pound, 
and  that  of  an  uncertificated  bankrupt :  both  have  a  kind  of  special  property  of  the 
same  description.  In  Ex  parte  Robinson,  the  attention  of  the  ^Vice-Chancellor  does  not 
appear  to  have  been  called  to  the  analogy  between  their  two  characters.  In  both 
cases,  the  bankiaipt  has  a  kind  of  special  property  against  all  but  the  assignees,  and 
may  maintain  trover  against  a  wrong-doer.  [467]  It  is  diflerent  from  the  case  of  a 
mere  naked  possession  :  the  question  whether  that  will  entitle  a  party  to  maintain 
trover,  even  against  a  wrong-doer,  is  one  upon  which  I  entertain  considerable  doubt, 
and  which  has  yet  to  be  determined.  The  question  then  here  is,  whether  the  right 
of  the  bankrupt  to  this  after-acquired  property  stops  with  his  life,  or  passes  to  his 
administrator.  The  case  of  Young  v.  Rishworth  decides  nothing  as  to  the  difference 
between  after-acquired  property  in  the  case  of  a  bankrupt  utider  a  second  commission, 
not  having  paid  15s.  in  the  pound,  and  in  that  of  an  uncertificated  bankrupt.  The 
plea  there  did  not  state  that  it  was  after-acquired  property,  but  only  that  the  plaintifl 
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had  become  bankrupt  ca  second  time,  and  had  not  paid  15s.  in  the  pound;  and  all 
that  the  Court  decided  was,  that  the  plea  was  prima  facie  an  answer  to  the  declara- 
tion, and  that  the  facts  ought  to  have  been  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

LoKi)  AiiiNGER,  C.  B.  There  was  a  case  of  Fi/son  v.  Chambers  discussed  last  term, 
in  which  Mr.  Erie  moved  for  a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  verdict  entered  for  the  defendant,  or  a  nonsuit  had.  The  case  was  this  : — 
The  plainlifl'  was  the  administrator  of  a  person  of  the  name  of  Croft,  but  he  did  not 
take  out  letters  of  administration  for  many  months  after  Croft's  death.  It  appeared 
that  after  Croft's  death,  there  were  two  persons  who  were  connected  with  him,  one 
of  whom  had  possession  of  his  goods,  which  remained  in  his  house  undisposed  of  until 
the  period  when  the  defendant,  who  was  an  auctioneer,  disposed  of  them.  Some  time 
after  that  the  plaintifl',  who  was  a  creditor  of  Croft,  took  out  administration  to  his 
eft'ects,  and  then  brought  this  action  against  the  defendant  for  the  conversion  by  [468] 
the  sale  of  the  goods.  At  the  trial  it  appeared  to  me  that  the  plaintiff',  having  taken 
out  administration  so  long  after  the  event  had  happened,  was  rathei'  acting  sharply 
towards  the  defendant  in  bringing  this  action,  and  I  was  disposed,  if  possible,  to  have 
defeated  his  object ;  but  however,  I  did  not  think  myself  entitled  upon  the  evidence 
to  say  that  the  goods  were  not  the  administrator's.  Then  Mr.  Ei'le  raised  another 
objection,  which  he  endeavoured  to  support  by  evidence  ;  viz.  that  Croft  had  been 
twice  a  Isankrupt,  and  had  not  paid  1.5s.  in  the  pound  under  the  second  commission, 
and  therefore  that  the  goods  vested  in  and  still  remained  the  absolute  property  of 
the  assignees.  The  Court  was  very  desirous,  if  possible,  of  giving  effect  to  one  or  the 
other  of  the  objections  to  this  verdict  for  the  plaintiff';  but,  upon  consideration,  we 
apprehend  we  cannot  do  so.  With  regard  to  the  first  objection,  it  was  proved  that 
the  plaintiff'  took  out  administration  many  months  after  the  deceased  died,  not  until 
after  the  act  of  conversion  had  taken  place ;  and  if  the  conversion  of  these  goods  had 
actually  taken  place  by  the  relatives  of  the  deceased  before  the  defendant  had  inter- 
fered, so  as  to  pass  the  property,  the  subject  of  that  conversion,  to  somebody  else,  I 
for  one  should  be  unwilling  to  say  that  the  administrator  could  have  retained  the 
property  and  sued  for  such  conversion.  But,  on  considering  this  case,  it  appears  that 
the  fii-st  act  of  conversion  done,  after  the  death  of  the  deceased,  was  the  very  sale  of 
the  goods,  in  which  the  supposed  executor  and  the  defendant  were  actually  concerned 
together,  and  that  all  parties  were  therefore  liable  in  an  action  of  trover.  Now,  it  is 
very  true,  if  an  action  had  been  brought  in  ti'over  by  the  administrator  against  the 
executor  de  son  tort,  the  cases  have  decided  that  an  executor  de  son  tort  may  recoup 
himself  in  damages  for  all  money  he  has  paid  bona  fide  on  account  of  the  testator ; 
and  so  might  the  defendant  in  this  case,  if  he  had  given  any  evidence  that  the  executor 
de  son  tort  [469]  had  paid  the  debts  of  the  testator  out  of  the  proceeds  of  the  sale. 
No  such  evidence  was  given,  and  it  therefore  remains  a  conversion  without  any  thing 
to  excuse  it,  or  to  diminish  the  amount  to  be  recovered.  And  as  to  the  second  point, 
it  appears  to  us,  on  consideration  of  all  the  facts,  that  this  case  falls  within  a  class  of 
cases  in  which  it  has  been  decided,  that  where  the  assignees  have  permitted  the 
bankrupt  to  remain  for  a  considerable  time  in  possession  of  property  acquired  after 
his  bankruptcy,  although  they  may  interfere  and  take  it  away,  it  is  not  competent  to 
third  parties  to  set  up  a  claim  which  the  assignees  themselves  do  not  think  fit  to  insist 
upon.  We  therefore  think  that  there  was  a  good  title  in  the  bankrupt  against  all  the 
world  but  the  assignees.  Now  the  defendant  in  this  case  is  not  the  assignee,  and  has 
no  right  to  set  up  a  title  of  third  persons  to  cover  his  own  default :  we  think,  there- 
fore, that  the  verdict  should  stand  for  the  plaintiff,  and  that  the  rule  must  be  discharged. 

Rule  discharged. 

The  Earl  of  Falmouth  v.  Roberts.  Exch.  of  Pleas.  Jan.  29,  1842.— The 
defendant  became  tenant  to  the  plaintiff  of  a  farm  from  year  to  year,  by  parol,  but 
afterwards  signed  an  agreement  containing  certain  stipulations  as  to  the 
mode  of  tillage.  In  an  action  by  the  landlord  for  breaches  of  these  stipulations, 
the  agreement,  on  being  produced,  contained  an  erasure  in  the  term  of  years 
mentioned  in  the  habendum,  which  was  altered  from  seven  to  fourteen  : — Held, 
that  in  this  action  the  agreement  might  be  received  in  evidence  without  any 
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explanation  of  the  erasure,  the  term  of  years  being  immaterial  to  the  parol 
contract  between  the  parties,  to  hold  from  year  to  year,  subject  only  to  the  terms 
of  the  agi-eement  as  to  the  cultivation  of  the  land. — The  agreement  was  attested 
by  the  landlord's  steward,  who,  after  having  been  apprehended  for  embezzlement, 
had  absconded,  and  could  not  be  found  after  search  at  his  house,  and  at  the  inns 
he  was  in  the  habit  of  frequenting  : — Held,  that  evidence  of  his  handwriting  was 
properly  received. — Where,  A.  B.  the  elder  being  summoned  on  a  special  jury, 
A.  B.  the  younger,  of  the  same  place,  by  mistake  answeied  to  the  name,  was 
sworn,  and  sat  as  a  special  juror  on  the  trial  of  a  cause  ;  the  Court,  in  its  dis- 
cretion, I'efused  a  new  tiial,  after  verdict  for  the  plaiiitiff,  it  appearing  that  the 
defendant's  attorney's  clerk  was  aware  of  the  mistake  at  the  time  of  the  trial, 
and  made  no  objection,  and  the  attorney  himself  not  negativing  his  knowledge 
of  the  mistake. 

[S.  C.  1  Dowl.  (N.  S.)  633 ;  11  L.  J.  Ex.  180.     Referred  to.  Wells  v.  Cooper,  1874, 
30  L.  T.  721 ;  Pattinson  v.  Luckley,  187.5,  L.  K.  10  Ex.  33-5.] 

Assumpsit.  The  declaration  stated  that  the  defendant  had  become  and  then  was 
tenant  to  the  plaintiff'  of  a  certain  messuage,  farm,  and  lands,  except  as  in  a  certain  [470] 
agreement  theretofore  made  between  the  plaintiff  and  the  defendant  is  excepted, 
subject  to  the  defemlant's  keeping,  as  such  tenant,  certain  terms  M.nd  agreements,  that 
is  to  say  &c.  The  declaration  then  set  out  the  terms  of  an  agreement  relating  to  the 
mode  of  farming  the  land,  by  laying  thereon  a  certain  quantity  of  manure,  not 
converting  meadow  land  into  tillage,  &c.  &c.,  and  assigned  various  breaches  in  respect 
thei'eof.  At  the  ti'ial  before  Kolfe,  B.,  at  the  last  Cornwall  Assizes,  it  appeai'ed  that 
the  farm  was  originally  let  by  parol  by  the  plaintiff's  stewai'd  to  the  defendant,  as 
tenant  from  year  to  year ;  and  that  afterwards  the  defendant  signed  an  agreement 
containing  certain  terms  and  stipulations  as  to  the  mode  of  tillage.  The  attesting  witness 
to  this  agreement  was  the  steward  ;  who,  being  afterwards  apprehended  under  a 
warrant  for  embezzling  the  plaintiff's  rents,  had  been  liberated  on  a  promise  to  attend 
at  a  certain  time  and  place  to  investigate  his  accounts,  but,  instead  of  doing  so, 
absconded.  Inquiries  had  been  made  for  him  at  his  house,  and  at  the  inns  he  had 
been  in  the  habit  of  frequenting,  but  without  success.  The  learned  Judge,  under 
these  circumstances,  admitted  evidence  of  his  handwriting. 

The  agreement,  on  being  produced,  appeared  to  contain  an  erasure  and  interlinea- 
tion as  to  the  term  of  yeai's  mentioned  in  the  habendum,  which  appeared  to  be  altered 
from  seven  to  fourteen  ;  whereupon  it  was  objected  for  the  defendant,  on  the  authority 
of  Kniijht  V.  Clements  (8  Ad.  &  Ell.  -21.5;  3  Nev.  &  P.  37.5),  that,  without  some 
explanation  given  by  the  plaintiff  of  the  time  at  which  the  erasure  was  made,  the 
agreement  could  not  be  read  in  evidence.  The  learned  Judge,  however,  admitted  it, 
and  the  plaintiff'  had  a  verdict,  damages  £20. 

In  Michaelmas  Term  last  (Nov.  6),  Crowder  moved  (i)  for  a  rule  to  shew  cause 
why  a  new  trial  should  not  be  had,  on  the  ground  of  misdirection.  First,  there  was  not 
[471]  sufficient  proof  of  search  for  the  attesting  witness  to  let  in  the  evidence  of  his 
handwriting.  No  application  was  shewn  to  have  been  made  to  any  member  of  his 
family.  [The  learned  Judge  read  his  notes  of  the  evidence  as  to  this  point,  and  the 
Court  held  that  it  was  clearly  sufficient.]  Secondly,  the  agreement  having  been 
altered  in  a  material  part,  and  there  being  no  proof  when  that  alteration  was  made, 
it  ought  not  to  have  been  admitted.  The  onus  was  upon  the  plaintiff  to  shew  that 
the  alteration  was  made  before  the  execution  of  the  instrument,  or  with  the  consent 
of  the  parties.  Henman  v.  Dickinson  (5  Bing.  183  ;  2  M.  &  P.  289),  Johnson  v.  Duke 
of  Marlhorotiffh  (2  Stark.  Kep.  313),  Knight  v.  Clements.  [Parke,  B.  The  general  rule 
undoubtedly  is,  that  where  there  appears  to  be  an  alteration  in  the  document,  it  lies 
upon  the  party  producing  it  to  explain  it.  But,  in  truth,  the  holding  here  is  under  a 
pai'ol  agreement,  only  incoi-porating  so  much  of  the  wiitten  instrument  as  is  applicable 
to  a  yearly  holding.  In  that  point  of  view,  the  duration  of  the  term  therein  men- 
tioned, whether  seven  oi'  fourteen  years,  is  immaterial ;  it  is  altogether  dehors  the 
agreement,  and  quite  independent  of  the  contract  which  the  parties  have  entered  into, 
to  farm  the  land  according  to  the  stipulations  of  that  agreement.  The  alteration  of 
the  instrument  could  not  make  the  defendant  hold  accoiding  to  the  custom  of  the 

(i)  Before  Lord  Abinger,  C.  B.,  Parke,  B.,  Gurney,  B.,  and  Rolfe,  B. 
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coimlry,  instead  of  according  to  the  terms  of  their  agreement.  Suppose  the  paper 
were  destroyed,  the  parol  agreement  would  still  remain.  The  rule  of  law  applies 
where  the  obligation  is  by  reason  of  the  instrument;  here  the  obligation  is  by  reason 
of  the  parol  contract  of  the  parties,  quite  independent  of  the  subscription  of  that 
paper,  and  arising  from  the  occupation  of  the  land  upon  all  the  terms  of  that 
instrument  which  are  applicable  to  a  tenancy  from  year  to  year;  as  to  which,  an 
alteration  in  the  term  of  years  is  wholly  immaterial.  Eolfe,  B.  This  declaration 
[472]  is  framed  on  an  assumption  that  the  contract  operated  to  create  a  tenancy 
from  year  to  year,  on  the  terms  of  that  agreement  as  to  the  cultivation  of  the  land.] 

Thirdlv,  there  was  a  mis-trial.  On  this  point  the  learned  counsel  produced 
artidavits,  from  which  it  appeared  that  one  William  Rogers,  the  younger,  of  Sideford, 
in  the  parish  of  St.  Germains,  was  sworn  as  a  special  juror,  and  sat  as  such  on  the  trial 
of  this  cause,  not  being  duly  qualified  to  sit  either  as  a  special  or  a  common  juror, 
though  without  any  fraudulent  intention,  or  collusion  with  either  the  plaintiff  or  the 
defendant ;  that  William  Rogers,  the  elder,  of  the  same  place,  was  the  party  named  in 
the  precept,  and  had  been  duly  summoned  in  pursuance  thereof;  that  the  clerk  of 
the  defendant's  attorney  was  present  at  the  trial,  and  was  personally  acquainted  with 
both  the  elder  and  the  younger  Rogers.  Neither  the  attorney  nor  his  clerk  negatived 
their  knowledge  of  the  mistake  at  the  time  of  the  trial.  A  rule  having  been  granted 
on  this  point  only. 

Erie  and  Montague  Smith  now  shewed  cause,  and  urged  that  this  was  a  matter 
entirely  for  the  discretion  of  the  Court;  Hill,  v.  Yates  {12  East,  229);  and  as  there 
was  no  pretence  for  saying  that  any  injustice  had  been  done  in  the  present  case,  the 
Court  in  their  discretion  would  not  grant  a  new  trial,  it  appearing  that  the  defendant's 
attorney's  clerk  must  have  known  of  the  mistake  at  the  time,  and  yet  made  no 
objection,  and  neither  he  nor  his  employer  denying  such  their  knowledge.  In  Dovey 
V.  Hohson  {2  Marsh.  154  ;  6  Taunt.  ■160)  the  objection  was  taken  before  trial.  Itex  v. 
Tremearne  (5  B.  &  Cr.  254)  was  the  case  of  an  indictment  for  pei'jury,  and  there  the 
juror  was  not  only  disqualified  but  under  age. 

Crowder  and  Bere,  in  support  of  the  rule,  admitted  that  it  [473]  was  a  matter  for 
the  discretion  of  the  Court,  but  submitted  that  as  the  party  who  sat  as  the  juror  was 
altogether  unqualified,  and  it  did  not  appear  that  the  attorney  or  his  clerk  knew  of 
the  mistake  before  the  jury  were  sworn,  it  was  fit  that  the  verdict  should  be  set  aside. 

Parke,  B.  Hex  v.  Hunt  (4  B.  &  Akl.  430),  and  the  other  cases  which  have  been 
cited,  shew  that  it  is  altogether  discretionary  with  the  Court  whether  under  such 
circumstances  they  will  grant  a  new  trial.  Now,  here  the  affidavit  of  the  defendant's 
attorney's  clerk  shews  bis  knowledge  of  the  parties  at  the  trial,  and  no  affidavit  is 
made  by  the  attorney  himself  that  he  was  ignorant  of  the  mistake  at  all.  I  think, 
therefore,  that  we  shall  exercise  our  discretion  properly  in  discharging  this  rule. 

The  other  Barons  concurring, 

Rule  discharged. 

BiLTON  V.  Clapperton.  Exch.  of  Pleas.  Jan.  31,  1842.— Where  a  defendant  has 
been  conditionally  discharged  under  the  Insolvent  Debtors  Act,  1  &  2  Vict, 
c.  110,  s.  84,  and  is  again  arrested  under  a  writ  of  capias,  issued  pursuant  to  the 
85th  sect,  of  the  same  Act,  it  is  not  necessary  that  a  judge's  order  should  have 
been  taken  out  for  the  defendant's  arrest  under  the  3rd  section  of  the  Act. — Where 
an  affidavit  of  debt  described  the  plaintift'  as  "  W.  B.  the  younger,"  but  in  the 
capias  he  was  called  "  W.  B."  only,  his  father  bearing  the  same  name  and  residing 
in  the  same  town  as  himself : — Held,  that  the  writ  was  bad,  but  the  Court 
allowed  the  plaintiff'  to  amend  it  on  payment  of  costs,  on  the  ground  that  the 
plaintiff'  might  suff'er  a  detriment  if  the  defendant  were  discharged  out  of  custody, 
and  it  not  being  a  mere  question  of  costs. 

[S.  C.  1  Dowl.  (N.  S.)  386;  11  L.  J.  Ex.  107;  6  Jur.  222.] 

In  this  case,  the  defendant,  who  had  been  conditionally  discharged  under  the 
Insolvent  Debtors  Act,  1  &  2  Vict.  c.  110,  s.  84,  was  arrested  under  a  writ  of  capias, 
issued  in  pursuance  of  the  85th  section  of  the  same  act,  which  provides,  that  in  all 
cases  where  it  shall  have  been  adjudged  by  the  Insolvent  Debtors  Court,  that  any 
prisoner  shall  be  discharged  conditionally,  "such  prisoner  shall  be  subject  and  liable 


9M.  &W.  474.  BILTON    V.  CLAPPEUTON  LIU  I 

to  be  detained  in  prison,  and  to  be  arrested  and  [474]  charged  in  custody,  at  the  suit 
of  any  one  or  more  of  his  or  her  creditors  with  respect  to  whom  it  shall  have  been  so 
adjudged,  at  any  time  before  such  period  shall  have  arrived,  in  the  same  manner  as 
he  would  have  been  subject  thereto  if  this  act  had  not  passed."  The  capias,  which 
was  issued  out  of  this  Court,  and  tested  in  the  name  of  the  Loid  Chief  Baron,  was 
indorsed  as  follows; — "Issued  under  the  authority  of  1  i%  2  Vict.  c.  110,  s.  84,  by 
virtue  of  an  adjudication  of  the  Court  for  the  relief  of  Insolvent  Debtors."  The 
order  of  the  Insolvent  Debtors  Court  was  grounded  on  an  affidavit  intitled  in  the 
Court  of  Exchequer,  disclosing  a  debt  exceeding  £20  due  to  the  plaintill',  and  in  the 
form  of  an  old  affidavit  to  hold  to  bail. 

W.  H.  Watson,  on  a  former  day  in  this  term  (Jan.  20),  moved  to  set  aside  the 
capias  and  all  subsequent  proceedings  as  irregular,  on  the  ground  that  there  ought 
to  have  been  a  judge's  order  for  holding  the  defendant  to  bail,  under  the  3rd  section 
of  the  statute  ;  and  if  so,  that  the  affidavit  ought  to  have  shewn  a  sufficient  cause  of 
action,  and  sufficient  facts  to  give  a  judge  jurisdiction  under  that  section. 

Lord  Abingek,  C.  B.  If  a  judge's  oi'der  were  necessary  for  this  arrest,  there 
might  be  some  ground  for  objecting  to  the  form  of  this  affidavit ;  but  the  plaintiff  is 
entitled  to  make  this  arrest  in  the  same  manner  as  if  the  statute  had  nevei'  been 
passed  ;  and  consequent!}',  all  the  provisions  in  the  3rd  section  are  irrelevant  to  the 
present  question.     There  is  therefore  no  ground  for  granting  a  rule  on  that  point. 

Alderson,  B.  The  effect  of  the  85th  section  of  this  statute  is  to  render  every 
party  discharged  by  the  Insolvent  Debtors  Court,  in  the  manner  this  defendant  has 
been,  as  liable  to  be  arrested  by  force  of  a  writ  of  capias,  as  if  the  other  provisions  in 
the  act  for  the  abolition  of  arrest  upon  [475]  mesne  process  had  never  been  passed. 
Now,  previous  to  the  statute,  a  party  might  have  been  arrested  on  such  a  writ,  pro- 
vided a  proper  affidavit  were  made,  sufficiently  disclosing  a  debt,  to  the  amount  of 
£20  or  more,  due  from  him  to  the  plaintiff'.  So,  since  the  statute  in  the  present  case, 
the  arrest  is  lawful,  provided  a  sufficient  affidavit  of  debt  is  produced,  and  unless  you 
can  shew,  by  affidavit,  something  to  taint  the  arrest  with  illegality. 

Rule  refused  on  that  point. 

Watson  then  moved  for  and  obtained  a  rule  to  shew  cause  why  the  writ  should 
not  be  set  aside,  and  why  the  bail-bond  should  not  be  delivered  up  to  be  cancelled 
on  the  ground  of  variance,  the  plaintiff  having  been  described  in  the  affidavit  of  debt 
as  "  AValter  Bilton  the  younger,"  whereas  in  the  writ  of  capias  he  was  described  as 
"  Walter  Bilton "  only.  It  appeared  that  the  plaintiff'  resided  at  Hull,  where  his 
father,  whose  name  was  "  Walter  Bilton,"  also  resided,  but  the  father  was  not  a 
creditor  of  the  defendant. 

Martin  now  shewed  cause.  There  is  no  necessity  for  stating  that  the  "  Walter 
Bilton"  who  is  sued  was  Bilton  the  younger.  It  is  a  mere  question  of  identity,  and 
it  appears  from  the  affidavits  that  Bilton  the  elder  was  not  a  creditor  of  the  defendant, 
and  that  Bilton  the  younger  was  the  party  who  made  the  affidavit  of  debt  and  sued 
out  the  writ  against  the  defendant.  There  may  be  a  trifling  variance  between  the 
affidavit  to  hold  to  bail  and  the  writ,  but  the  Court  will  not  set  the  proceedings 
aside  on  that  ground,  and  there  is  no  authoiity  for  saying  that  a  party  is  bound  to 
describe  himself  as  "  the  younger,"  or  "  the  elder."  Perjury  might  well  be  assigned 
on  this  affidavit,  if  it  were  un-[476]-true.  It  is  a  mere  question  whether  the  party 
making  the  affidavit  of  debt,  and  the  party  suing  out  the  writ,  are  the  same.     In 

V.  Rennolls   (1    Chit.  Rep.  659,  n.),  it  was   held   that   a   variance   between 

the  affidavit  to  hold  to  bail  and  the  writ,  in  the  letters  of  the  defendant's  name,  as 
Rennoll  instead  of  Rennolls,  did  not  vitiate  the  affidavit.  It  is  sufficient  to  shew  that 
the  action  is  brought  by  Walter  Bilton,  the  same  peison  who  made  the  affidavit  of 
debt.     A.t  all  events,  if  the  writ  be  wrong,  the  Court  will  amend  it. 

Watson,  contra.  The  variance  is  a  material  one,  and  the  defendant  is  entitled  to 
be  discharged.  In  Com.  Dig.  (E.  22),  it  is  said,  "So  if  the  plaintiff'  sues  by  his 
christian  or  surname  with  an  addition,  and  in  other  actions  the  addition  is  omitted,  it 
shall  be  pleaded  in  abatement ;  as,  if  he  sues  by  the  name  of  Henry  Norman,  of  B., 
and,  in  other  writs  against  the  same  defendant  in  another  county,  is  named  Henry 
Norman  only,  the  other  writs  shall  abate  where  the  addition  is  omitted  ;  though  it  was 
objected  that  perhaps  there  was  another  of  the  same  name  in  the  county  where  the 
first  action  was  brought,  and  not  in  the  county  where  the  other  actions  are  brought." 

Ex.  Div.  VIII. — 7* 
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In  GiimlM  V.  Smith  (1  M.  &  P.  24),  where  the  phuiitiff  had  described  liiiiiself  ;us 
Charles  ImIiuuiuI  in  the  aHi(Javit  to  hold  to  bail,  and  was  called  Charles  only  in  the 
writ  and  declaration,  it  was  held  that  the  defendant  ought  to  have  applied  to  set 
aside  the  writ.  Secondly,  the  Court  will  not  amend  the  writ  unless  it  be  shewn  that 
if  it  be  not  allowed  the  defendant  would  be  able  to  avail  himself  of  the  Statute  of 
Limitations,  which  has  not  been  done  here. 

Aldekson,  B.((;)  It  appears  by  the  affidavit,  that  there  [477]  are  two  persons 
named  Walter  Bilton,  in  the  town  of  Hull.  Now,  when  uo  addition  is  made  to  the 
name,  does  it  not  imply  that  the  party  intended  was  Walter  Bilton  the  elder  1  The 
Masters  all  say  that  the  proper  way  to  sue  out  the  writ  was  in  the  name  of  Walter 
Bilton  the  younger.  The  plaintiff'  has,  therefore,  a  good  affidavit  of  debt,  but  not  a 
good  writ.  I  have,  however,  conferred  with  the  rest  of  the  Court,  and  they  think 
that  the  writ  in  this  case  ought  to  be  amended,  on  payment  by  the  plaintiff  of  the 
costs  of  this  application.  The  principle  acted  upon  by  the  Courts  appears  to  be  this, 
that  an  amendment  will  not  be  allowed,  where  the  sole  object  is  to  save  costs ;  but 
where  the  refusal  to  amend  would  deprive  a  party  of  his  remedy,  as  where  the  Statute 
of  Limitations  would  apply  if  an  amendment  were  not  made,  or  the  plaintiti'  would 
suffer  any  material  detriment  (a)'  if  the  defendant  were  discharged  out  of  custody, 
there  the  Courts  will  allow  the  writ  to  be  amended.  The  present  case  falls  within 
that  principle,  for  it  involves  something  more  than  a  mere  question  of  costs.  The 
object  of  arresting  this  party  is,  to  carry  into  effect  the  punishment  inflicted  under 
the  Lisolvent  Act,  to  which  the  defendant  ought  to  submit.  I  think,  therefore,  that 
the  writ  must  be  amended,  and  that  the  plaintiff  must  pay  the  costs  of  this  application. 

Eule  discharged  accordingly. 

[478]  Taylor  v.  Whitworth.  Exch.  of  Pleas.  Jan.  31,  1842. — An  affidavit  of 
service  of  a  rule  nisi  stated  that  the  deponents  served  "  the  above-named  defendant 
with  a  true  copy  of  the  rule,  by  delivering  and  leaving  with  one  H.,  at  the 
defendant's  residence,  situate  &c.,  a  true  copy  of  the  said  rule,  and  at  the  same 
time  shewing  the  original  thereof,  and  that  the  said  H.  promised  to  deliver  the 
said  copy  to  the  defendant : " — Held  to  be  insufficient,  as  it  did  not  shew  a 
service  on  any  person  connected  with  the  defendant's  residence. 

[S.  C.  1  Dowl.  (N.  S.)  600;  11  L.  J.  Ex.  137.] 

This  was  a  rule  to  compute  principal  and  interest  on  a  bill  of  exchange,  and  the 
question  was  as  to  the  sufficiency  of  the  service  of  the  rule  nisi.  R.  Denman,  in  mov- 
ing to  make  the  rule  absolute,  produced  an  affidavit  which  stated  that  the  deponent, 
on  Saturday,  the  29th  January,  did  serve  the  above-named  defendant  with  a  true 
copy  of  the  rule  hereto  annexed,  by  delivering  and  leaving  with  one  Hitchcock,  at  the 
said  defendant's  residence,  situate  in  Eavenhurst  Street,  Birmingham,  a  true  copy  of 
the  said  rule,  and  at  the  .same  time  shewing  the  original  thereof,  and  that  the  said 
Hitchcock  promised  to  deliver  the  said  copy  to  the  defendant. 

Alderson,  B.(a)^  The  affidavit  is  insufficient.  It  does  not  appear  who  Hitchcock 
is ;  he  may  be  the  deponent's  own  clerk  whom  he  took  with  him  to  the  defendant's 
dwelling-house.  It  should  appear  that  there  was  a  service  upon  a  servant  of  the 
defendant's,  or  some  other  person  who  is  connected  with  his  residence. 

Rule  refused. 

Burgh  v.  Schofield.  Exch.  of  Pleas.  Jan.  31,  1 842.— Where  an  application  for  an 
interpleader  rule  is  made  to  a  judge  at  Chambers,  pursuant  to  the  stat.  1  &  2 
Vict.  c.  45,  s.  2,  a  judge  at  chambers  only,  and  not  the  court,  has  authority  as  to 
the  costs  of  the  proceedings. 

[S.  C.  2  Dowl.  (N.  S.)  261 ;  11  L.  J.  Ex.  382.] 

This  was  a  rule  calling  upon  the  claimants  on  a  sheriff's  interpleader  rule  to  pay 

(t)  This  case  was  heard  before  Alderson,  B.,  sitting  alone,  on  the  last  day  of  term, 
but  before  delivering  this  judgment  he  consulted  the  rest  of  the  Court. 
(rt)'  Referring  to  Phck  v.  Facheco,  ante,  p.  342. 
(a)2  Sitting  alone  on  the  last  day  of  term. 
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the  plaiiitift's  costs  of  appearance,  they  having  abandoned  their  claim.  The  ajipliua- 
tion  of  the  sheriii"  was  made  by  summons  to  a  judge  at  chambers  pursuant  to  the  sUtt. 
1  &  2  Vict.  c.  45,  s.  2,  who  heard  the  summons,  and  on  the  15th  December  made  an 
order  for  an  issue,  which  was  subsequently  abandoned. 

[479]  Hayes  shewed  cause,  and  contended  that  the  Court  had  no  power  under 
such  circumstances  to  make  any  order  as  to  the  costs,  but  that  the  application  mu.st 
be  made  to  the  learned  judge  before  whom  the  previous  proceedings  had  taken  place. 
The  Stat.  1  &  2  Vict.  c.  45,  s.  2,  enacts,  "that  it  shall  lie  lawful  fur  any  judge  of  the 
supreme  couits  to  exercise  such  powers  or  authorities  for  the  relief  and  protection  of 
the  sheriff  or  othei'  officer,  as  may,  by  virtue  of  the  Act  1  &  2  Will.  4,  c.  58,  s.  G,  be 
exercised  by  the  said  several  Courts  respectively,  and  to  make  such  oi'der  therein  as 
shall  appear  to  be  just;"  "and  the  costs  of  such  proceedings  shall  be  in  the  discretion 
of  such  judge."  The  statute,  therefore,  delegates  the  whole  authority  of  the  Court 
to  the  individual  judge;  and  the  discretion  as  to  the  costs  may  much  more  Ktly  be 
exercised  by  the  judge  who  has  heard  all  the  circumstances  of  the  case.  Such  a  con- 
struction is  in  accordance  both  with  the  express  words  of  the  Act,  and  also  with  all 
convenience  and  justice. 

Martin,  contra.  According  to  the  rule  laid  down  by  the  Courts  as  to  the  con- 
struction of  the  1st  section  of  the  Interpleader  Act,  1  Will.  4,  c.  58,  the  plaintiff  had 
a  right  to  make  this  application  to  the  Court.  According  to  the  interpretation  put 
by  the  other  side  upon  the  Act  1  &  2  Vict.  c.  45,  nobody  has  any  jurisdiction  iu  this 
respect  but  the  individual  judge  who  made  the  order.  But  it  never  could  have  been  the 
intention  of  the  legislature  to  oust  the  general  jurisdiction  of  the  Court  over  matters 
occurring  in  the  Court,  whether  at  Chambers,  or  elsewhere ;  that  could  not  be  done 
without  express  words.  Under  the  1  Will.  4,  c.  58,  s.  1,  it  has  been  held,  that  though 
a  judge  had  originated  the  proceedings,  the  Court  has  jurisdiction  as  to  the  costs  ;  yet 
there  "  the  Court,  or  any  judge  thereof,"  are  respectively  spoken  of  throughout  the 
section.  The  latter  act  was  passed  for  the  express  purpose  of  putting  the  sixth  section 
on  the  same  footing  in  all  respects  as  the  [480]  first :  and  there  are  no  words  sufficient 
to  deprive  the  Court  of  its  power  to  regulate  its  own  proceedings,  whether  at  Chambers 
or  in  banc. 

Lord  Abingbr,  C.  B.  There  is  some  perplexity  in  this  matter,  but  upon  the 
whole,  it  appears  to  me  that  by  this  act  of  Parliament  the  discretion  is  vested  in  the 
judge.  The  case  was  not  provided  for  by  the  first  act,  and  the  second  was  no  doubt 
passed  to  remedy  that  defect :  but  the  express  words  of  that  act  give  the  discretion 
as  to  the  costs  of  the  proceedings  to  the  judge,  and  it  is  sought  to  be  taken  away  only 
by  a  construction  founded  on  the  supposed  intention  of  the  legislature.  There  appears 
to  be  no  inconvenience,  however,  in  construing  the  act  literally,  except,  indeed,  in  the 
event  of  the  judge  dying,  or  being  removed  to  another  Court.  In  the  1st  section  of 
the  1  &  2  Will.  4,  c.  58,  the  words  are  alternative,  "the  Court,  or  any  judge  thereof." 
Most  probably  the  Court,  even  if  it  possessed  jurisdiction,  would  refer  the  matter 
back  to  the  judge  who  had  entertained  it  at  Chambers,  except  in  a  very  plain  case. 
We  think,  however,  that  the  case  is  not  within  the  words  of  this  act,  and  we  are  not 
disposed  to  enlarge  them  by  construction.     The  rule  will  therefore  be  discharged. 

Parke,  B.  I  also  think  that  this  case  should  be  referred  back  to  the  judge  ;  and 
I  am  strongly  inclined  to  think  (although  perhaps  such  a  construction  is  contrary  to 
the  intention  of  the  legislature),  that  the  act  means  that  the  Court  shall  have  power 
over  the  costs  where  the  order  was  made  by  the  Court,  and  a  judge  where  the  pro- 
ceedings were  before  a  judge.  1  should  hardly  Ije  disposed  to  restrict  the  aulhoiity 
to  the  individual  judge  who  made  the  order.  The  words  may  be  construed  either 
way,  and  I  should  be  disposed  to  put  the  more  enlarged  construction  upon  them,  any 
other  leading  to  much  inconvenience.  But  I  think  [481]  that  the  case  must  be 
worked  out  by  a  judge,  where  the  proceedings  originated  before  a  judge. 

Alderson,  B.,  and  Gurney,  B.,  concuned. 

Eule  dischai'ged. 

Davenport  v.  Coltman.  Exch.  of  Pleas.  Jan.  31,  1842.— A  testator,  being 
possessed  of  estates  in  the  counties  of  L.  &  H.,  bequeathed  certain  legacies  and 
annuities  to  his  two  sons  and  two  daughters.  The  will  then  proceeded  thus  : 
"That  my  wife,  M.  C,  may  be  left  in  as  comfortable  a  situation  as  possible,  I 
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bequeath  to  her,  for  her  natural  life,  the  possession  of  ray  house  in  Stanley-place, 
Chester,  totjether  with  the  use  of  the  plate,  linen,  &c.,  and  all  the  joint  property 
ill  houses  in  Liverpool,  and  likewise  of  interest  of  money  as  often  as  due,  arising 
from  the  £3  and  £i  per  cents.,  and  to  have  and  to  hold  the  same  during  her 
natui-al  life,  save  and  except  the  clauses  in  favour  of  ray  daughters,  as  a,lready 
mentioned  ;  at  her  decease,  it  is  my  will  and  pleasure  that  M.  N.,  and  C.  C,  (his 
daughters),  shall  divide  equally  between  them,  as  residuary  legatees,  whatever  I 
mav""  die  possessed  of,  except  what  is  already  mentioned  in  favour  of  others." 
The  will,  after  giving  the  executors  the  power  of  selling  certain  leasehold  houses 
in  Liverpool,  concluded  thus  : — "  But  the  house  in  Chester  must  not  be  sold  as 
long  as  my  wife  lives  : " — Held,  that  the  residuary  legatees  took  the  estates  in  L. 
andH.  for  an  estate  in  fee-simpl6,  commencing  at  the  death  of  the  wife,  and  that 
they  took  the  Stanley-place  house  in  fee-simple  in  remainder,  expectant  on  the 
death  of  the  wife.  Held,  also,  that  the  wife  did  not  take  any  interest  for  life 
by  implication,  in  the  estates  in  L.  and  H. 

[S.  C.  11  L.  J.  Ex.  114;  6  Jur.  381,  404.  In  Equity,  12  Sim.  588;  11  L.  J.  Ch.  262. 
Applied,  Emns  v.  Crosbie,  1847,  15  Sim.  602.  Explained,  JFindus  v.  Windus,  1856, 
6  l)e  G.  M.  &  G.  561.  Distinguished,  Cooney  v.  Nicholh,  1881,  7  L.  R.  Ir.  107. 
Referred  to,  Watson  v.  Anmdell,  1877,  Ir.  R.  11  Eq.  84:  affirmed  (nomine  Singleton 
V.  Tomlinson),  1 878,  3  A.  C.  404.] 

This  was  a  case  sent  by  his  Honour  the  Vice-Chancellor  of  England,  for  the  opinion 
of  this  Court. 

George  Coltman,  at  the  time  of  making  his  will,  and  at  his  death,  was  seised  in 
fee-simpfe  of  the  house  in  Stanley-place,  Chester,  in  his  will  mentioned,  and  also  of 
a  certain  tenement  in  the  county  of  Lincoln,  'and  a  certain  other  tenement  in  the 
county  of  Hertford.  The  said  George  Coltman  being  so  seised,  and  being  also 
possessed  of  certain  sums  of  money  in  the  £3  per  cent,  and  £4  per  cent.  Bank 
Annuities,  and  of  an  interest  in  the  leasehold  houses  at  Liverpool,  in  the  will  men- 
tioned, and  of  the  other  personal  estates  therein  also  mentioned,  made  his  last  will 
and  testament,  dated  the  26th  March,  1828,  and  duly  executed  and  attested  so  as  to 
pass  real  estates,  in  the  words  following : — "  To  my  son,  Thomas  Coltman,  I  bequeath 
my  gold  watch,  chain,  and  seals,  my  carriages,  harness,  and  horses,  and  cows,  market 
cart,  and  harness  for  the  same,  also  whatever  is  considered  as  belonging  to  me  at  my 
new  residence  in  Hagnaby  Priory.  To  my  daughter,  Mary  Newbold,  I  bequeath  the 
sum  of  £250  [482]  per  annum,  and,  in  case  of  her  death,  and  without  issue,  the  same 
sum  to  her  husband  for  his  natural  life,  and  afterwards  to  be  equally  divided  between 
my  son  George  Coltman  and  daughter  Charlotte  Coltman.  To  my  daughter  Charlotte 
Coltmau,  I  bequeath  the  sum  of  £250  per  annum,  and  in  case  she  should  continue 
unmarried,  or  die  without  issue,  the  same  shall  be  taken  possession  of  by  her  brother, 
George  Coltmau.  To  my  sou,  George  Coltman,  I  bequeath  the  sum  of  £3000,  which 
he  is  not  to  receive  till  after  the  death  of  his, mother,  and  likewise,  at  her  decease,  all 
the  plate  which  I  may  die  possessed  of ;  but,  at  my  decease,  he  is  to  have  immediately 
the  whole  of  my  library  at  his  own  disposal.  That  my  wife  Mary  Coltman  may  be 
left  in  as  comfortable  a  situation  as  possible,  I  bequeath  to  her,  for  her  natural  life, 
the  possession  of  my  house  in  Stanley-place,  Chester,  together  with  the  use  of  the 
plate,  china,  linen,  and  household  furniture,  and  all  the  joint  property  in  houses  in 
Liverpool,  and  likewise  of  interest  of  money,  as  often  as  due,  arising  from  the  £3  and 
£4  per  cents.,  and  to  have  and  to  hold  the  same  during  her  natural  life,  save  and 
except  the  clauses  in  favour  of  my  daughters,  as  already  mentioned.  At  her  decease, 
it  is  my  will  and  pleasure,  that  Mary  Newbold  and  Charlotte  Coltman  shall  divide 
equally  between  them,  as  residuary  legatees,  whatever  I  may  die  possessed  of,  except 
what  is  already  mentioned  in  favour  of  others." 

The  testator  then,  after  giving  two  small  legacies,  appointed  his  wife,  John  Eden, 
Esq.,  and  his  son  Thomas  Coltman,  his  executrix  and  executors.  "  As  for  the  houses 
in  Liverpool,  they  may  dispose  of  any  one  or  the  whole  of  them,  whenever  the  same 
may  be  thought  advisable  for  the  benefit  of  the  parties  concerned ;  but  the  house  in 
Chester  must  not  be  sold,  so  long  as  my  wife  lives."  The  houses  in  Liverpool  were 
leasehold. 

The  testator  died  in  1828,  without  having  revoked  or  altered  his  said  will,  leaving 
his  wife,  the  said  Mary  Colt-[483]-man,  and  also  the  four  children  named  in  his  said 


9M.  &W.  484.  DAVENPORT   l\  OOLTMAN  205 

will,  that  is  to  saj',  Thomas  Coltman,  who  was  his  eldest  son  ami  heir-at-law,  George 
Coltmau,  Mary  Newbold,  and  Charlotte  Coltman,  (who  has  since  become  the  wife  of 
John  Davenport  the  younger),  his  only  next  of  kin  him  surviving. 

The  questions  for  the  opinion  of  the  Court  were,  first,  what  estate  (if  any)  did 
Mary  Coltman,  the  wife  of  the  testator,  take  in  the  tenements  in  the  counties  of 
Lincoln  and  Hertford  under  the  wilH  Secondly,  what  estate  (if  any)  did  Mary 
Newbold  and  Charlotte  Davenport,  the  daughters  of  the  testator,  or  either  and  which 
of  them,  take  in  the  said  tenements  in  the  counties  of  Lincoln  and  Heitford,  under 
the  will?  And,  thirdly,  what  estate  (if  any)  did  Mary  Newbold  and  Charlotte 
Davenport,  or  either  and  which  of  them,  take  in  the  said  house  and  tenement  in 
Stanley-place,  Chester,  under  the  same  will  ? 

The  case  was  argued  in  Michaelmas  Term  (Nov.  15),  by 

Erie,  foi'  the  residuary'  legatees.  The  two  daughters,  by  the  residuary  clause, 
took  remainders  in  fee  in  the  house  in  Stanley-place,  Chester,  and  also  estates  in  fee 
in  the  property  in  Lincolnshire  and  Hertfordshire,  expectant  on  the  death  of  the 
testator's  widow.  It  will  be  said  that  the  words  "  residuary  legatees  "  apply  to  chattel 
interests  only,  and  it  is  admitted  that  they  generally  do  so,  and  that  the  word 
"possessed  "  has  been  held  to  apply  rather  to  chattel  interests  only.  But  in  this  case 
the  context  shews  that  the  words  are  intended  to  be  applied  to  lands  also.  The 
testator  cleai'ly  shews  that  he  was  not  acquainted  with  legal  and  technical  language. 
Having  given  legacies  to  his  two  sons,  and  annuities  to  his  daughters,  and  having 
created  a  freehold  estate  to  his  wife  for  life  in  the  house  in  Stanley-place,  he  makes 
his  daughters  residuary  legatees  of  whatever  he  may  die  possessed  of,  except  what  is 
already  men-[484]-tioned  in  favour  of  others.  The  intention  was  not  to  prevent  any 
property,  except  what  had  been  previously  excluded,  from  passing  under  the  residuary 
clause.  The  exception  to  prevent  property  before  devised  from  falling  into  the 
residue  plainly  shews  an  ignorance  of  technical  language.  The  last  clause  in  the  will 
— "as  for  my  houses  in  Livei'pool,"  (which  were  leasehold),  "the  executors  may 
dispose  of  any  one  or  the  whole  of  them,  whenever  the  same  may  be  thought  advisable 
for  the  benefit  of  the  parties  concerned,  but  the  house  in  Chester  must  not  be  sold  so 
long  as  my  wife  lives,"  plainly  indicates  that  the  testator  was  not  acquainted  with  the 
distinction  between  chattel  interests  and  freehold  estates,  for  there  is  an  express 
exclusion  of  the  house  in  Chester  from  the  poweis  of  the  executors.  In  JFike  v.  JFilce 
(7  Bing.  664;  .5  M.  &  P.  682),  the  testator  commenced  his  will  as  follows: — "As 
touching  such  worldly  property  wherewith  it  hath  pleased  God  to  bless  me,  I  give, 
devise,  and  dispose  of  the  same  in  manner  following :  "  and  after  various  bequests  and 
devises  concluded  : — "  all  the  rest  of  my  worldly  goods,  bonds,  notes,  book-debts,  and 
ready  money,  and  every  thing  else  I  die  possessed  of,  I  give  to  my  son  George  ; "  and 
it  was  held  that  Geoige  took  a  fee  in  lands  of  the  testator  not  specifically  devised  by 
the  will.  Tindal,  C.  J.,  there  says,  after  commenting  on  the  will,  "  by  everything 
else  must  be  understood  everything  else  not  before  disposed  of."  In  Pitman  v.  Stevens 
(15  East,  505)  the  devise  was — "I  give  and  bequeath  all  that  I  shall  die  possessed  of, 
real  and  personal,  of  what  nature  and  kind  soever,"  without  saying  to  whom,  but 
adding,  "  I  appoint  P.  my  residuary  legatee  and  executor,"  which  was  followed  by  a 
bequest  of  certain  annuities  and  legacies,  &c.  ;  and  it  was  held  to  shew  the  testator's 
intention  to  make  P.  the  residuary  legatee  of  his  real  estate  in  fee.  So  in  A'^oel  v. 
Hoy  (5  Madd.  38),  the  nomination  of  the  testator's  [485]  wife  as  executrix,  and  a 
bequest  of  "  all  the  property  of  whatever  description  or  sort  that  I  may  die  possessed 
of,"  was  held  sufficient  to  pass  a  copyhold  estate ;  and  Sir  John  Leach,  V.  C,  said, 
"  A  testator  is  not  to  be  confined  to  the  technical  sense  of  the  words  which  he  uses." 
In  Hopncell  v.  Ackland  (1  Com.  Rep.  164),  a  devise  with  the  words  "  whatsoever  else 
1  have  in  the  woi'ld,"  was  held  to  pass  an  estate  in  fee.  In  Hu.ctcp  v.  Brooman  (1  Bro. 
Cha.  Ca.  437),  a  devise  of  "all  I  am  worth  "  was  held  sufficient  to  pass  a  real  estate. 
In  Brady  v.  Cuhitt  (1  Doug.  31,  40),  Hope  v.  Taylor  (1  Burr.  268),  Hardacre  v.  Nash 
(5  T.  K.  716),  and  Pitman  v.  Stevens,  the  words  "  legacy  "  and  "  legatee,"  it  was  decided, 
might  be  applied  to  lands,  if  the  context  of  the  will  shewed  it  to  be  the  testator's 
intention  so  to  use  them.  Devises  appointing  persons  "executors of  his  houses"  have 
been  held  to  pass  lands  in  fee:  Doe  d.  Hicktimn  v.  Halsewood  (6  Ad.  &  Ell.  167; 
1  Nev.  &  P.  352);  Doe  d.  Pratt  v.  Pratt  (6  Ad.  &  Ell.  180;  1  Nev.  &  P.  366).  So 
the  words  "  executors  of  all  my  lands  for  ever :"  Doe  d.  Gillard  v.  Gillard  (5  B.  &  Aid. 
785).     So,  a  power  to  a  devisee  of  lands  and  goods,  to  "give  what  she  thought  proper 
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of  her  said  effects,"  it  was  held,  enal)led  the  devisee  to  devise  the  real  estate  :  Doe  d. 
C/iilkvft  V.  iriiite  (1  East,  33).  So  in  IJoe  d.  Andrew  v.  Lainchhimj  (11  East,  290),  the 
words  "  jiroperty  and  cft'ects  "  were  also  held  to  pass  real  estate.  Camfiekl  v.  Gilhevt 
(3  East,  516)  may  be  relied  upon  by  the  other  side,  but  the  principle  is  in  favour  of 
the  residuary  legatees.  Theie  one,  seised  in  fee  of  real  estate,  by  her  will  first  made 
a  disposition  of  her  real  estates  to  two  persons  for  life,  reserving  a  rent-charge  out  of 
the  same,  payable  first  to  her  uncle  for  life,  and  then  to  her  heir  at  law  for  life  ; 
which,  "together  with  the  repairs  during  the  term,  should  be  considered  as  his  [486] 
rent  for  the  .said  farm ; "  and  afterwards  she  proceeded  to  make  a  disposition  of  her 
personal  property,  and  then  bequeathed  and  devised  "  all  the  rest,  residue,  and 
remainder  of  her  eflects,  wheresoever  and  whatsoever,  and  of  what  nature,  kind,  or 
(|uality  soever,  (except  her  wearing  apparel  and  plate),  to  certain  nephews  and  nieces, 
to  be  equal Ij'  divided  between  them  by  her  executors;"  and  it  was  held,  that  the 
reversion  in  fee  in  the  real  estate  did  not  pass  by  the  residuary  clause,  but  descended 
to  the  heir  at  law.  But  there  the  exception  in  the  residuary  clause  clearly  shewed 
that  the  word  "  effects ''  was  intended  to  apply  to  personalty.  Here  the  exception 
in  the  residuary  clause  is  of  freehold  interests,  which  shews  that  it  was  intended 
to  apply  to  the  other  freehold  interests.  In  Doe  d.  Tqfield  v.  Tojield  (11  East, 
246),  it  was  held  that  real  pi'operty  might  pass  under  the  description  of  "personal 
estates  "  in  a  will,  where  it  was  manifest  from  the  whole  of  the  instrument  that  such 
was  the  devisor's  intention.  Here  the  testator  has  used  words  large  enough  to  include 
real  as  well  as  personal  estate,  and  must  therefore  be  taken  to  have  intended  to 
include  the  former  ;  and  if  the  words  are  large  enough  to  include  the  house  in  Stanley- 
place,  tbey  will  also  include  the  lauds  in  the  counties  of  Lincoln  and  Hertford. 

Mylne,  for  the  widow.  The  words  used  in  the  will  are  large  enough  to  compre- 
hend whatever  the  testator  might  die  possessed  of,  both  real  and  personal,  and  the 
eflfect  of  it  was  to  give  the  widow  an  estate  for  life  by  implication  in  the  Lincolnshire 
and  Hertfordshire  property.  In  Saumarez  v.  Saimiarez  (4  Mylne  &  Cr.  339),  Lord 
Cottenham,  C,  says,  "In  considering  gifts  of  residue,  whether  of  real  or  personal 
estate,  it  is  not  necessary  to  ascertain  whether  the  testator  had  any  particular  property 
in  contemplation  at  the  moment.  [487]  Indeed,  such  gifts  may  be  introduced  to 
guard  against  the  testator  having  overlooked  some  property  or  interest  in  the  gifts 
particularly  described.  If  he  meant  to  give  the  lesidue  of  his  property,  be  it  what 
it  may,  it  is  immaterial  whether  he  did  or  did  not  know  what  would  be  included  in 
it ;  and  if  so,  it  cannot  make  an^v  difference  that  such  ignorance  is  manifested  upon 
the  face  of  the  will,  unless  the  expressions  manifesting  it  are  sufficient  to  prove  that 
the  testator  did  not  intend  to  use  the  words  of  gift  in  their  ordinary,  extended,  and 
technical  sense."  The  words  of  this  will  are  large  enough  to  pass  both  the  real  and 
personal  estate ;  and  if  so,  they  are  large  enough  to  pass  an  estate  for  life  to  the 
widow.  Two  of  the  pensons  mentioned  in  the  residuary  clause  are  persons  who  are 
next  of  kin  to  the  testator.  In  Roe  d.  Bendale  v.  S^immerset  (5  Burr.  2608),  where 
a  testator,  being  possessed  of  a  term  for  ninety-nine  years,  if  he  or  his  daughter 
Betty,  or  John  Bendale,  should  so  long  live,  devised  the  premises  as  follows  :  "  Item, 
I  give  to  my  daughter  Mary,  after  the  decease  of  my  daughter  Betty,  my  house,  &c., 
during  the  life  of  John  Bendale ; "  it  was  held  that  Betty  took  an  estate  for  life  by 
implication.  In  BJachvdl  v.  Bull  (1  Keen,  176),  where  a  testator  directed  his 
business  to  be  carried  on  by  his  wife  and  son  for  the  mutual  benefit  of  the  family, 
and  devised  his  property  in  trust  that  at  his  wife's  decease  the  whole  of  it,  as  well 
freehold  as  personal,  should  be  equally  divided  among  his  children  ;  it  was  held  that 
the  testator,  in  the  words  "  my  family,"  intended  to  comprise  his  wife  :  and  as  to 
the  testator's  property  devised  after  his  wife's  decease  to  his  children,  it  was  held 
upon  the  whole  will,  and  what  appeared  to  be  the  evident  intention  of  the  testator, 
that  the  wife  took  a  life  interest  by  implication,  as  well  in  the  real  as  in  the 
personal  estate. 

[488]  Cresswell,  for  the  heir-at-law.  In  construing  this  will  the  Court  will  no 
doubt  look  at  the  intention  of  the  testator ;  but  the  rule  is,  that  in  giving  effect  to 
that  intention,  technical  words  must  be  allowed  to  have  a  technical  meaning,  unless 
clearly  used  by  the  testator  in  a  different  sense.  The  words  "legacy"  and  "legatee" 
generally  apply  to  personal  property,  and  it  is  incumbent  on  the  residuary  legatees  to 
shew  that  the  testator  intended  by  these  words  to  pass  his  real  estate.  In  JVilce  v. 
Wilce  the  testator  began  his  will  by  a  recital  mauifesting  a  clear  intention  of   not 
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dying  intestate  as  to  any  portion  of  his  propeity.  In  Noel  v.  //oy,  the  words  used 
were  of  a  veiy  comprehensive  desci'iption.  In  Roe  d.  Helling  v.  Yeud  (2  N.  \i.  214), 
the  words,  "  all  the  remainder  of  my  property,  whatsoever  and  wheresoever,  to  be 
divided  equally,"  &c.,  wei'C  held  not  sutfieient  to  pass  the  real  estate,  because  they 
were  controlled  by  the  latter  part  of  the  will.  Mansfield,  C.  J.,  says,  "There  is  no 
introductory  clause  in  this  will,  indicating  an  intention  of  the  testator  to  dispose  of 
his  whole  property ;  nor  is  there  any  one  provision  throughout  the  will,  which  has 
the  least  relation  to  real  estate."  So,  in  this  will,  there  is  no  mention  of  real  property 
except  what  i-elates  to  the  house  in  Stanley-place.  Doe  d.  Bunny  v.  Fmit  (7  Taunt. 
79)  is  to  the  same  eU'ect.  Hardacre  v.  Nash  comes  nearer  the  present  case,  but  there 
the  testator  clearlv  shewed,  that  by  the  word  "  legacies  "  he  intended  to  denote  real 
estate.  Here,  no  words  of  inheritance  are  used  in  describing  the  real  property.  The 
testator  could  not  have  intended  his  daughters  to  take  a  fee-simple  in  the  lands,  when 
it  is  plain  he  did  not  mean  them  to  have  an  absolute  interest  in  the  annuities  and 
legacies.  He  may,  perhaps,  have  intended  that  they  should  take  all  that  the  wife 
took  for  her  life.  The  word  legatees  in  this  instance  ought  to  receive  its  ordinary 
[489]  impoi't,  because  there  is  nothing  here  to  indicate  clearly  that  he  contemplated 
anything  difl'erent  from  it.  Then  follows  the  curious  provision  as  to  the  houses  in 
Liverpool.  "  As  for  the  houses  in  Liverpool,  they  may  dispo.se  of  any  one,  or  the 
whole  of  them,  whenever  the  same  may  be  thought  advisable  for  the  benefit  of  the 
parties  concerned  :  but  the  house  in  Chester  must  not  be  sold  so  long  as  my  wife 
lives."  He  seems  to  have  thought  that  the  executors  had  the  power  of  selling  the 
hou.ses  ;  if  he  did,  he  did  not  contemplate  that  he  had  given  the  remainder  in  fee  in 
the  house  in  Chester  to  his  daughters.  The  words  would  be  well  satisfied  b)'  holding 
that  they  were  meant  to  include  that  which  he  had  before  specifically  bequeathed  to 
his  wife.  Then  the  only  other  question  is,  what  becomes  of  the  life  estates  in  the 
property  in  Lincolnshire  and  Hertfordshire.  The  widow  took  no  estate  for  life  by 
implication  in  that  propei'ty.  In  Boe  d.  Bemlale  v.  Summerset,  the  parties  would  have 
taken  nothing  but  for  the  devise.     Here  the  heir-at-law  would  be  entitled. 

Erie,  in  reply.  The  residuary  legatees  do  not  rely  merely  upon  the  word  legacy 
being  construed  to  refer  to  real  estate,  but  upon  the  words  "  whatever  I  may  die 
possessed  of."  Those  words  have  not  a  technical  meaning,  but  apply  equally  well  to 
a  freehold  estate  as  to  a  chattel  interest,  and  they  are  to  be  construed  in  their  ordinary 
sense,  and  are  sufficient  to  convey  the  fee.  In  Doe  d.  Wall  v.  Langliinds  (14  East, 
370),  a  testator  possessed  of  real  and  personal  estate,  after  several  pecuniary  legacies, 
"gave  and  bequeathed  all  and  every  the  residue  of  his  property,  goods,  and  chattels, 
to  be  divided  equally  between  A.  and  B.,  share  and  share  alike,  after  all  his  debts 
paid."  The  personalty  was  not  quite  sufficient  to  pay  all  the  debts  and  legacies  ;  but 
it  was  held,  that  the  word  property,  though  [490]  thus  followed  by  goods  and  chattels, 
was  sufficient  of  itself  to  pass  the  realty.  There  Lord  EUenborough,  C.  J.,  in  delivei- 
ing  the  judgment  of  the  Court,  said,  "  We  think  this  case  distinguishalile  from  Koe  d. 
Hellivg  v.  Yevd,  where  the  bequest  was  to  five  persons,  whom  the  testator  made  his 
executors,  and  where  the  enumeration  at  the  end  of  his  will  was  very  particular,  and 
was  considered  by  the  Court  as  incapable  of  meaning  anything  but  an  enumeration 
of  what  the  testator  supposed  to  be  included  in  his  bequest.  The  clause  in  that  case 
specified  goods,  stock,  bills,  bonds,  book-debts,  securities,  and  funded  property  :  and 
if  it  were  so  incapable  of  being  understood  otherwise  than  as  enumerating  what  he 
meant  to  include  in  his  expression  of  property,  (and  which  that  Court  appears  to  have 
thought),  the  conclusion  was  necessary,  that  personal  property  only  could  pass.  The 
words  in  this  case  do  not  seem  to  us  as  requiring  any  such  limited  construction  of  the 
word  property  before  used  ;  and,  therefore,  we  think  the  two  messuages  passed  to 
the  devisees."     [He  cited  also  Denn  d.  Gaskin  v.  Gaskin  (Cowp.  657).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B.  This  was  a  case  sent  by  his  Honour  the  Vice-Chancellor  of  England 
for  the  opinion  of  this  Court,  as  to  the  construction  of  the  will  of  George  Coltman. 

The  will,  which  was  duly  executed  and  attested  for  passing  real  estates,  bears 
date  the  26th  of  March,  182is,  and  is  in  the  following  words -.—[The  learned  Uaron 
here  read  the  will.] 

The  testator,  at  the  date  of  his  will,  was,  and  until  his  decease  (which  happened 
a  few  months  afterwards)  continued,  seised  in  fee  of  a  freehold  house  in  Stanley-place, 
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Chestei-,  being  the  house  mentioned  in  the  will,  and  of  two  [491]  real  estates,  situate 
the  one  in  the  county  of  Lincoln  and  the  other  in  the  countj'  of  Hertford  ;  and  the 
questions  on  which  our  opinion  is  desired  are,  1st,  whether  the  widow  took  any  and 
what  intci'est  in  the  Lincolnshire  and  Hertfordshire  estates ;  and,  2ndly,  whether  the 
daut^iiters  took  any,  and,  if  any,  what  interest  in  those  estates,  and  in  the  Stanley- 
place  house,  or  cither  of  them. 

The  case  turns  on  the  construction  to  be  given  to  the  words  in  the  will  following 
the  gift  to  his  wife,  viz.,  "at  her  decease  it  is  my  will  and  pleasure  that  Mary  NewboW 
and  Charlotte  Coltman  shall  divide  equally  between  them,  as  residuary  legatees, 
whatever  I  may  die  possessed  of,  except  what  is  already  mentioned  in  favour  of 
others." 

On  the  part  of  the  daughters  it  is  contended,  that  under  this  clause  they  take  the 
fee-simple  of  all  the  real  estates,  subject  only  to  the  widow's  life  interest  in  the  Stanley- 
place  house. 

The  heir-at-law,  on  the  other  hand,  contends,  that  the  clause  in  question  does  not 
extend  to  real  estate  at  all,  but  is  confined  to  the  leasehold  houses  in  Liverpool,  and 
the  other  personal  estate. 

Although,  in  cases  like  the  present,  it  is  always  difficult  to  arrive  at  conclusions 
entirely  satisfactory,  yet,  on  a  full  consideration  of  this  will,  we  think  it  clear,  beyond 
any  fair  judicial  doubt,  that  under  the  words  "whatever  I  may  die  possessed  of,"  the 
testator  intended  to  include  his  real  estate,  as  well  that  in  the  counties  of  Herts  and 
Lincoln,  as  the  house  in  Chester. 

The  testator  was  evidently  making  his  own  will  without  legal  assistance  to  guide 
him  in  the  use  of  his  expressions ;  and  though  the  words  in  question  are  not  those 
which  a  conveyancer  would  have  emplo3'ed  to  include  real  estate  of  which  a  party 
may  die  seised,  yet  they  cannot  be  said  to  be  insufficient  to  embrace  property  of  that 
description,  if  they  were  meant  to  do  so. 

[492]  In  Huxtep  v.  Brooman  (1  Bro.  Cha.  Ca.  437),  a  gift  of  "all  I  am  worth  "  was 
held  by  J>ord  Thurlow  to  include  real  estate,  and  the  authority  of  that  case  has  never 
been  questioned  ;  on  the  contrary,  in  Doe  v.  Bout  (7  Taunt.  82),  Gibbs,  C.  J.,  expressly 
says  that  Lord  Thurlow  decided  rightly.  In  Doe  d.  Morgan  v.  Morgan  (6  B.  &  C.  518  ; 
9  D.  &  E.  6.33),  Mr.  Justice  Bayley  assumes  it  as  quite  clear,  that  the  words  "all  I 
have,  and  all  I  am  worth,"  would  clearly  include  leal  estate.  Now,  surely  it  would 
be  very  difficult  for  a  person  not  conversant  with  legal  language  to  understand  that 
the  expression,  whatever  I  may  die  possessed  of,  should  not  be  at  least  as  comprehen- 
sive as  the  words  all  I  am  worth,  or  all  I  have.  It  rarely  happens,  in  fact,  that  a 
party  making  a  will  does  not  intend  to  include  every  thing  over  which  he  has  a 
disposing  power ;  and  it  is  in  a  great  measure  from  this  consideration  that  the  Courts 
have  been  led  to  give  a  comprehensive  meaning  to  genei-al  expressions  used  by  a 
testator  in  disposing  of  his  estate.  Whether  it  might  at  first  have  been  wiser  to 
require,  before  the  heir  should  be  disinherited,  expressions  of  a  less  equivocal  or  more 
technical  nature,  it  is  no  part  of  our  business  to  discuss ;  the  principle  of  a  more 
liberal  construction  having  been  adopted,  we  think  it  would  be  very  unsafe  to  admit 
of  reiined  distinctions  between  such  expressions  as  all  I  am  worth,  all  I  have,  and  all 
I  am  possessed  of,  which,  according  to  the  common  usage  of  mankind,  would,  as  we 
think,  certainly  be  considered  as  having  precisely  the  same  import. 

It  is  not,  however,  absolutely  necessary  for  us  to  say  what  might  have  been  the 
effect  of  the  words  in  question  if  they  had  stood  alone,  for  we  think  that  there  are  other 
parts  of  this  will  strongly  indicative  of  an  intention  to  include  real  estate  in  the 
general  residuary  gift.  In  the  first  place,  the  testator  had  clearly  real  estate  in  his 
mind,  since  [493]  he  expressly  gives  a  life  interest  to  his  wife  in  the  Stanley-place 
house  ;  and  this  has  alwavs  been  considered  as  a  circumstance  favouring  the  presump- 
tion that  general  words  were  intended  to  include  real  as  well  as  personal  property. 
But  that  presumption  is,  in  this  case,  very  much  strengthened  by  the  concluding 
paragraph  of  the  will,  in  which  the  testator  directs  that  the  Stanley-place  house  should 
not  be  sold  till  after  his  wife's  death.  That  paragraph  can  hardly  be  read  as  a  power 
to  sell,  but  rather  as  a  restriction  imposed  on  a  power  of  sale,  which  the  testator 
assumes  to  have  been  already  given  expressly  or  impliedly  by  the  previous  provisions 
in  the  will.  There  is  no  charge  of  debts,— no  purpose  whatever  for  which  a  sale 
could  possibly  be  necessary  or  expedient,  except  that  of  more  conveniently  dividing 
the  house,  as  part  of  what  he  died  possessed  of,  between  his  daughters 
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We  think  it  impossible  not  to  see  that  the  testator  considered  that  the  proceeds 
to  arise  from  the  sale  of  the  Stanley-place  house  (if  it  should  be  sold)  were  to  go  in 
the  same  manner  as  the  proceeds  of  the  sale  of  the  leasehold  houses,  and  this  could 
only  be  because  the  former,  as  well  as  the  latter,  were  supposed  by  him  to  be  included 
under  the  words,  "  whatever  I  may  die  possessed  of." 

The  Stanley-place  house  was  (if  it  should  be  deemed  expedient)  to  be  sold  by  the 
executors,  but  not  till  after  the  wife's  death,  and  then  whenever  it  might  be  thought 
advisable  for  the  benefit  of  the  parties  concerned.  It  is  surely  impossible  that  the 
testatoi'  would  have  authorized  his  executors  to  make  sale  of  a  house  after  it  should 
have  become  the  absolute  property  of  the  heir,  or  that  he  would  have  described  the 
heir  as  the  parties  concerned. 

These  considerations  appear  to  us  to  lead  irresistibly  to  the  inference  that  the 
testator  considered  the  Stanley-place  house  as  part  of  what  he  had  given  under  the 
description  of  all  I  may  die  possessed  of.  And  that  being  so,  we  think  the  other  i-eal 
estates  are  also  necessa-[494]-rily  included  ;  for  if  the  words  in  question,  "all  I  may 
die  possessed  of,"  extend  to  real  estate  at  all,  there  is  nothing  to  point  their  meaning 
to  one  part  of  his  real  estate  alone,  and  to  exclude  the  rest.  The  argument  on  which 
we  have  i-elied,  as  arising  out  of  the  direction  concerning  the  sale,  is  founded  indeed 
on  a  matter  not  applicable  to  the  Hertfordshire  and  Lincolnshire  property  ;  but  what  we 
deduce  from  the  argument  is,  that  the  testator  considered  himself  to  have  used  the  words 
"  all  I  may  die  possessed  of,"  in  a  sense  which  must  include  the  Stanley-place  house, 
and  which  can  only  include  it  by  also  including  the  whole  of  the  real  estate. 

We  further  think,  that  the  estate  which  the  daughters  take  cannot  be  less  than  an 
estate  in  fee-simple,  for  the  testator  looked  to  the  probable  expediency  of  a  sale  and 
division  of  the  proceeds,  as  the  most  convenient  method  of  dividing  what  he  had  given, 
and  this  is  evidently  inconsistent  with  the  notion  of  the  daughters  taking  only  a  partial 
interest  for  their  lives,  or  for  any  other  term. 

On  the  pait  of  the  heir-at-law,  it  was  pressed  on  us  in  argument  that,  on  the  authority 
of  several  decided  cases,  we  ought  to  resti-ict  the  meaning  of  the  word  "possessed" 
to  objects  of  the  same  nature  as  those  previously  disposed  of,  more  especially  looking 
at  the  direction  that  the  subject-matter  of  the  gift  should  be  divided  between  his 
daughters  as  residuary  legatees — an  expression,  it  was  contended,  strongly  indicative 
of  an  intention  to  dispose  of  personal  estate  only.  But  in  answer  to  this  argument 
it  must  be  remembered,  that  the  previous  gifts  had  not  been  confined  exclusively  to 
personal  estate ;  and  after  all,  the  rule  of  construction,  which  in  the  cases  refeiTed  to 
would  confine  the  general  words  to  personal  estate,  is  a  rule  which  must  always  give 
way  where  there  exist,  as  we  think  there  do  in  this  case,  other  cii'cumstances  plainly 
and  strongly  shewing  that  the  words  were  meant  to  have  their  fullest  import. 

[495]  The  words  residuary  legatees  are  certainly  not  quite  technical,  when  applied 
to  devisees  of  real  estate.  But  the  testator  was  evidently  unacquainted  with  the 
ordinary  language  of  conveyanceis,  and  he  might  have  thought  that  as  a  sale  would 
probably  take  place,  and  so  his  daughters  would  take  the  money-value  of  the  property 
and  not  the  property  itself,  therefore  the  words  residuary  legatees  would  be  the  most 
appropriate  ;  at  all  events,  the  use  of  these  words  does  not  appear  to  us  to  raise  a 
doubt  sufficiently  strong  to  outweigh  the  other  circumstances  to  which  we  have 
adverted. 

It  seems,  however,  to  us  to  be  clear,  that  the  daughters  took  nothing  till  after  the 
wife's  death,  and  we  shall  therefore  certify  our  opinion  that  they  took  the  Stanley-place 
house  in  fee-simple  in  remainder  expectant  on  the  death  of  the  wife  ;  and  that  they 
took  the  other  real  estates  for  an  estate  in  fee  simple,  commencing  at  her  death. 

With  regard  to  the  claim  of  the  wife,  we  think  it  altogether  unfounded.  The 
circumstance  that  a  devise  is  not  to  take  eltect  until  after  the  death  of  a  third  person 
is  not  sutficient  to  give  to  such  third  person  an  estate  by  implication,  unless  there  be 
something  to  shew  that  the  land  could  not  have  been  intended  to  go  to  the  heir  in 
the  meantime — as  where  the  devisee  is  himself  the  heir.  Nothing  of  the  sort  occurs 
here.  The  testator  might  have  meant  the  Hertfordshire  and  Lincolnshire  estates  to 
go  to  the  heir  during  the  widow's  life ;  at  all  events  there  is  nothing  to  shew  the 
contrary,  and  it  is  pretty  plain,  from  the  express  gift  of  the  Stanley-place  house  to 
the  wife  for  her  life,  that  no  other  part  of  the  real  estate  was  intended  for  her.  On 
these  grounds  we  shall  certify  our  opinion  that  she  took  no  interest  whatever  in  the 
Herts  and  Lincolnshire  property. 
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The  following  certifictatc  was  afterwards  sent : — 

"  We  have  heard  this  case  argued,  and  have  considered  it,  and  are  of  opinion, 

[496]  "First,  that  Mary  Coltman,  the  wife  of  the  testator,  took  no  estate  in  the 
tenements  in  the  counties  of  Lincohi  and  Herts  ; 

"Seeontlly,  that  Mary  Ncwbold  and  Charlotte  Davenport  took  an  estate  as  tenants 
in  common  in  fee-simple  in  the  tenements  in  Lincoln  and  Herts,  under  the  said  will, 
commencing  at  the  death  of  the  said  testator's  widow  ; 

"Thirdly,  that  the  said  Mary  Newbold  and  Charlotte  Davenport  took  an  estate  as 
tenants  in  fee-simple  in  the  Stanley-place  house,  in  remainder  expectant  on  the  life 
estate  of  the  widow.  "Abinger.  "J.  Gurney. 

"J.Parke.         "  E.  M.  Rolfk." 


Jennings  and  Wife  v.  Brown  and  Others,  Executors.  Exch.  of  Pleas.  Jan.  31, 
1S42. — The  reputed  father  of  an  illegitimate  child  promised  to  pay  the  mother 
an  aniun'ty  if  she  would  maintain  the  child,  and  keep  seci'et  their  connexion  : — • 
Held,  that  the  maintenance  of  the  child  was  a  sufficient  consideration  to  sustain 
assumption. 

[S.  C.  12  L.  J.  Ex.  86.     Referred  to,  Pegge  v.  Gtiardians  of  Lampeter  Union, 
1872,  L.  R.  7  C.  P.  391.] 

Assumpsit.  The  declaration  stated,  that  before  the  making  of  the  promise  of  the 
said  A.  B.  B.  (the  defendants'  testator),  to  wit,  on  the  1st  January,  1833,  the  plaintifT 
Mary,  being  then  sole  and  unmarried,  and  having  theretofore  alwaj's  conducted  herself 
with  chastity  and  decorum,  was  seduced  by  the  said  A.  B.  B.,  who  then  debauched  and 
carnally  knew  the  said  plaintiff'  Mary,  so  being  sole  and  unmarried  as  aforesaid,  and 
by  means  of  which  said  seduction  and  carnal  knowledge  the  said  plaintiff  Mary  then 
became  pregnant,  and  afterwai'ds,  and  in  the  lifetime  of  the  said  A.  B.  B.,  and  before 
the  making  of  the  said  promise,  to  wit,  on  the  3rd  November,  1833,  was  delivered  of 
a  bastard  child,  to  wit,  a  daughter,  which  said  child  had  been  and  was  begotten  by 
the  said  A.  B.  B,  and  is  still  living;  and  whereas  also  afterwards,  and  in  the  lifetime 
of  the  said  A.  B.  B.,  and  before  the  making  of  the  said  promise  as  aforesaid,  the  said 
plaintiff  Mary,  so  being  then  sole  and  unmarried  as  aforesaid,  and  having  wholly 
[497]  relinquished  and  given  up  all  cohabitation  and  immoral  intercourse  with  the 
said  A.  B.  B.,  had,  at  his  request,  undertaken,  and  then  had  the  care  and  nurture  of 
the  said  child  ;  and  thereupon  afterwards,  and  in  the  lifetime  of  the  said  A.  B.  B.,  to 
wit,  on  the  day  and  year  last  aforesaid,  in  consideration  of  the  premises,  and  that  the 
said  plaintiff  Mary  would  continue  to  take  charge  of  the  said  child,  and  would  thence- 
forth conduct  herself  correctly  and  virtuously,  and  would  also  keep  secret  the  said  fact 
that  the  said  A.  B.  B.  had  so  seduced  ancl  debauched  the  said  plaintiff  Mary,  and 
was  the  father  of  the  said  bastard  child,  he  the  said  A.  B.  B.  then  promised  the  said 
plaintiff'  Mary,  then  being  sole  and  unmarried  as  aforesaid,  that  he  the  said  A.  B.  B., 
his  executors  or  administrators,  should  or  would  punctually  pay  or  cause  to  be  paid 
to  the  said  plaintiff'  Mary,  an  allowance  of  X60  a-year  during  her  natural  life,  by  four 
quarterly  payments  in  every  year,  to  wit,  on  &c.  in  each  year ;  and  the  said  plaintiffs 
aver,  that  the  said  plaintiff  Mary  hath  always,  from  the  time  of  the  making  of  the 
said  promise  of  the  said  A.  B.  B.  as  aforesaid,  continued  to  take  charge  of  t'he  said 
bastard  child,  and  that  the  said  plaintiff  Mary  hath  also,  from  the  time  of  the  making 
of  the  said  promise  hitherto  conducted  herself  correctly  and  virtuously,  and  did  not 
at  any  time  after  the  making  of  the  said  promise,  and  during  the  lifetime  of  the  said 
A.  B.  B.,  cohabit  or  have  any  immoral  intercourse  with  the  said  A.  B.  B.,  and  hath 
also  always  hitherto  kept  secret  the  said  fact  that  the  said  A.  B.  B.  did  so  seduce  and 
debauch  the  said  plaintiff  Mary,  and  was  the  father  of  the  said  bastard  child  as  afore- 
said ;  of  all  which  several  premi-ses  respectively  the  said  defendants,  executors  as 
aforesaid,  have  continually  had  notice  ;  and  the  plaintiffs  in  fact  say,  that  afterwards, 
and  after  the  death  of  the  said  A.  B.  B.,  and  after  the  said  intermarriage  of  the 
plaintiffs,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  12th  November, 
[498]  1841,  a  large  sum  of  money,  to  wit,  the  sum  of  £180  of  the  said  yearly  allowance 
of  £60,  for  twelve  quarters  of  a  year,  which  then,  and  as  well  after  the  said  death  of 
the  said  A.  B.  B.  as  after  the  said  intermarriage  of  the  plaintiff's  had  elapsed,  became 
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due  and  payable  to  the  plaintifts  under  and  by  virtue  of  the  said  promise  of  the  said 
A.  B.  B.  in  that  behalf ;  nevertheless  the  defendants,  executors  as  aforesaid,  not 
regarding  the  said  promise  of  the  said  A.  B.  B.,  have  not  at  any  time  paid  to  the 
plaintiffs  the  said  sum  of  £180,  or  any  part  thereof,  (although  often  requested  so  to 
do),  luit  have  hitherto  wholly  neglected  and  refused  so  to  do,  and  the  same  is  still 
wholly  due  and  unpaid,  contrary  to  the  said  promise  of  the  said  A.  B.  B.  in  that  behalf 
made  as  aforesaid. 

The  defendants  pleaded  non  assumpserunt,  and  other  pleas  ;  traversing  the  seduc- 
tion ;  that  the  child  was  begotten  by  the  testator  ;  alleging  that  the  plaintilV  Mary 
had  not,  at  the  time  of  making  the  promise,  relinquished  cohaliitation  with  the 
plaintiff;  nor  had  she  undertaken  nor  had  the  care  or  nurture  of  the  child  ;  nor  had 
she  continued  to  take  charge  of  the  child,  nor  kept  secret  the  fact  that  the  testator 
did  seduce  the  plaintiff'  i\lary,  and  was  the  father  of  the  child.  But  all  these  pleas, 
on  which  issues  were  taken,  were  negatived  by  the  finding  of  the  jury. 

The  c;mse  was  tried  before  Rolfe,  B.,  at  the  London  sittings  in  this  term.  It 
appeared  that  the  action  was  bi'ought  to  recover  twelve  quarterly  payments  of  an 
amuiity  of  £60  a  year,  under  the  following  circumstances.  The  testator,  in  the  year 
1833,  became  acquainted  with  the  plaintiff'  Mary,  a  servant  in  his  establishment,  and 
the  I'csult  was  the  birth  of  a  child  in  the  month  of  November  in  that  year,  which,  by 
a  letter  to  her  father,  he  acknowledged  himself  to  be  the  father  of,  and  said  that  she 
and  her  child  were  amply  provided  for.  It  appeared  that  he  paid  her  an  annuity  of 
£60  a  year,  and  refrained  from  further  criminal  intercourse  with  her.  Shortly  [499] 
after,  the  plaintiff  Mary  entertained  intentions  of  getting  married,  and  applied  to  the 
testator  for  the  purpose  of  getting  the  annuity  previously  settled  iipon  her.  In  reply 
to  which  the  testator  wrote  her  the  following  letter : — 

"Dec.  31st,  1834. 

"Mary, — I  received  your  letter  of  yesterday,  and  feel  a  little  annoyed  at  the 
distrust  j'ou  entertain  for  my  not  providing  for  your  child  while  I  live,  and  after  my 
decease.  You  seem  to  have  got  some  would-be  cunning  adviser,  which,  if  you  do  not 
mind,  will  cause  you  to  lose  a  friend,  instead  of  making  one.  Your  father,  hy  writing  an 
imprudent  letter,  was  very  near  doing  you  harm.  When  I  spoke  of  an  annuity,  I  did 
not  consider  that,  from  your  youth  and  good  health,  the  office  would  require  (to  allow 
the  sum  of  £60  a  year)  a  large  deposit  of  some  thousands,  and  which,  were  you  to  die 
the  day  after,  would  be  entirely  thrown  away,  besides  its  being  a  sum  I  am  neither 
willing  nor  able  to  lay  down." 

And  after  stating  other  matters,  and  that  her  marrying  would  not  alter  his  inten- 
tions, he  adds  : — 

"  Thus,  then,  as  long  as  your  future  conduct  is  correct,  and  the  situation  you  have 
been  placed  in  remains  a  secret,  my  allowance  to  you  of  £60  a  year  will  be  paid  with 
punctuality  ;  but  I  must  remind  you,  were  it  to  become  known,  the  allowance  of  a 
magistrate  would  be  4s.  6d.  or  5s.  per  week,  which  is  £13  per  annum.  Under  these 
circumstances,  I  should  recommend  you  to  consider  me  your  friend,  and  place  tliat 
confidence  in  me  which  you  never  had  rea.son  to  doubt.  Should  you  marry,  for  your 
mutual  happiness,  I  would  never  see  you  but  in  the  presence  of  your  husband." 

Shortly  after  this  the  plaintiffs  were  married,  and  a  letter  of  congratulation,  dated 
January  .31,  1835,  was  written  to  her  by  the  testator,  which  contained,  amongst 
others,  [500]  the  following  passage  : — "  The  allowance  I  told  you  I  would  make  for 
the  maintenance  of  Emma  shall  always  be  punctually  paid  quarterly." 

The  annuity  was  accordingly  paid  up  to  the  testator's  death,  in  March  1839  ;  but 
his  executors  not  feeling  themselves  justified  in  paying  the  annuity  without  the 
sanction  of  a  court  of  law,  refused  to  pay  it,  and  the  present  action  was  brought.  It 
was  proved  that  the  child  was  now  living  with  the  plaintiff's.  The  above  facts  having 
been  proved,  and  the  letters  read  in  evidence,  the  counsel  for  the  defendants  objected 
that  there  was  nothing  in  the  correspondence  which  made  out  the  consideration  as 
expressed  in  the  declaration.  The  learned  Judge,  however,  overruled  the  objection, 
and  the  jury  found  a  verdict  for  the  plaintiffs,  with  £180  damages,  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit. 
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Ilunificy  now  moved  to  enter  a  nonsuit  accordingly.  The  letters  wiittcn  by  the 
testator,  and  produced  in  e\idence,  do  not  show  a  sutiieient  consideration  to  support 
the  action.  This  is  not  the  case  of  an  instrument  under  seal,  bub  a  mere  assumpsit, 
which  is  invalid  for  want  of  a  consideration,  and  cannot  be  enforced  either  at  law  or 
in  equity.  Binnington  v.  Wallis  (4  B.  &  Aid.  650)  is  in  point.  There  the  declaration 
stated  that  the  plaintiflf  had  cohabited  with  the  defendant  as  his  niistiess  ;  that  it  was 
agreed  that  no  further  immoral  connexion  should  take  place  between  them,  and  that 
the  defeud.mt  should  allow  her  an  annuity  so  long  as  she  should  continue  of  good 
and  virtuous  life  and  demeanour  ;  that  afterwards,  in  consideration  of  the  premises, 
autl  that  the  plaintiff  would  give  up  the  annuity,  the  defendant  promised  to  pay  as 
much  as  the  annuity  was  reasonably  worth.  The  Court,  on  general  demurrer,  held 
the  declaration  bad.  The  only  difference  between  that  case  [501]  and  this  is,  that 
here  it  is  stated  that  the  testator  seduced  her,  but  that  makes  no  difference.  [Parke,  B. 
No,  that  makes  no  difference ;  but  here  the  Moman  has  supported  the  child,  and  that 
is  a  good  consideration.  It  is  a  matter  of  bargain,  that  she  is  to  take  care  of  the 
child,  and  to  exonerate  the  father.]  In  Biitninglon  v.  irallis  there  was  abundant 
proof  of  consideration,  for  the  plaintiff'  had  given  up  the  annuity.  [Parke,  B.  No, 
that  was  not  part  of  the  consideration  ;  it  was  a  mere  moral  consideration,  which 
is  nothing.]  The  Courts  have  never  yet  gone  to  the  extent  of  holding  such  an 
agreement  valid. 

Per  Curiam.  The  father  might  have  had  the  child  affiliated  on  him,  and  the  con- 
sideration must  be  understood  to  be  for  ordinary  provision.  We  think  that  a  sufficient 
consideration. 

Rule  refused. 

Rom^-ELL  V.  Phillips.  Exch.  of  Pleas  Jan.  31,  18-12.— An  agreement  for  the  sale 
of  growing  fruit  is  an  agreement  for  the  sale  of  an  interest  in  land,  and  if  of  the 
value  of  £20  requires  a  stamp. 

[S.  C.  1  Dowl.  (N.  S.)  885;  11  L.  J.  Ex.  217.] 

This  was  an  action  of  assumpsit,  brought  against  the  defendant  for  not  permitting 
the  plaintiff  to  gather  certain  fruit  and  vegetables,  which  had  been  sold  by  the  defen- 
dant to  the  plaintiff,  and  which  the  declaration  alleged  were  growing  and  being  on 
a  close  of  the  defendant's. (a)  Plea,  non  assumpsit.  At  the  trial  before  Lord 
Abinger,  C.  B.,  at  the  London  sittings  after  Easter  Term,  1841,  it  appeared  that  the 
plaintiff  and  defendant  had  entered  into  the  following  written  (nnstamped)  agree- 
ment, for  the  sale  to  the  plaintiff  of  a  quantity  of  fruit  and  vegetables,  growing  in  the 
defendant's  garden  : — 

"Memorandum  of  agreement  this  14th  day  of  July,  [502]  1840.  Thomas  Phillips 
agrees  to  sell  to  Mr.  Rodwell  all  the  crops  of  fruit  and  vegetables  of  the  upper  portion 
of  the  garden,  from  the  large  pear  trees,  for  the  sum  olf  £30  ;  and  Lionel  Rodwell 
agrees  to  buy  the  same  at  the  aforesaid  price,  and  has  paid  £1  deposit.  Witness 
our  hands.  "  Thomas  Phillips. 

"Lionel  Kon\\'ELL." 

It  was  objected  for  the  defendant,  that  this  was  the  sale  of  an  interest  in  land, 
within  the  meaning  of  the  Stamp  Act,  55  Geo.  3,  c.  184,  sched.  Part  I.,  title  "Convey- 
ance," and  theiefore  required  a  stamp;  and  the  Lord  Chief  Baron,  being  of  that 
opinion,  directed  a  nonsuit. 

In  Trinity  Term  following,  Shee,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection,  against  which,  in  Michaelmas  Term  (Nov.  23), 

E.  James  shewed  cause.  This  is  a  sale  of  an  interest  in  land,  and  the  agreement, 
therefore,  was  not  admissible  without  a  stamp.  The  eases  on  this  subject  are  all 
collected  and  reviewed  in  Janes  v.  Flint  (10  Ad.  &  Ell.  753;  2  P.  &  D.  594);  and 
thioughout  the  judgment  in  that  ease,  the  same  distinction  is  taken,  as  in  Evans  v. 
Rohntsip  B.  &  C.  829;  8  D.  &  R.  611),  between  a  contract  for  the  sale  of  fructus 
industriales,  and  of  things  which  are  the  natural  product  of  the  earth,  as  is  fruit. 

(a)  See  the  declaration  more  fully  set  forth  in  the  judgment,  post,  p.  504. 
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Growing  fruit  goes  to  the  heir-at-law,  and  is  not  seizable  by  the  sherift".  The  purchase 
of  a  growing  crop  of  grass,  to  be  mown  and  made  into  hay  by  the  vendee,  is  an  interest 
in  land  :  CroKhij  v.  It'athworth  (6  East,  602) ;  Carrington  v.  Roots  (2  M.  cfe  \V.  248). 
Here  the  plaintiff's  declaration  itself  sets  up  an  interest  in  the  land,  entitling  him  to 
enter  and  take  away  the  fruit  and  vegetables.  The  property  vestetl  by  the  contract 
itself,  and  the  plaintiff  might,  if  he  chose,  have  entered  and  gathcied  them  unripe. 

[503]  Shee,  Serjt.,  contra.  This  is  a  sale  of  goods,  wares,  and  merchandises,  and 
is  therefore  within  the  exemption  in  the  Stamp  Act.  It  is  a  mistake  to  say  these  are 
not  fruetus  industriales :  they  may  be  strawberries  and  asparagus, — can  it  be  said  that 
those  are  the  natural  pioducts  of  the  soil?  All  fruits  and  vegetables,  in  truth,  are 
brought  to  maturity  and  perfection  in  this  country  by  cultivation  and  manurancc. 
[Lord  Abinger,  C.  B.  The  difference  appears  to  be  between  annual  productions,  raised 
b}'  the  labour  of  man,  and  the  annual  productions  of  nature,  not  referable  to  the 
industry  of  man,  except  at  the  period  when  they  were  first  planted.]  Crosbi/  v.  ITads- 
u-mih  is  distinguishable  on  the  grounds  stated  by  Bayley,  J.,  in  Evans  v.  Roberts,  that 
there  the  grass  was  the  natural  produce  of  the  land,  and  also  was  to  be  mown  by  the 
buyer.  If'addington  v.  Bristow  (2  Bos.  &  P.  452),  in  which  the  sale  of  growing  hops 
was  held  to  be  the  sale  of  an  interest  in  land,  is  of  questionable  authority.  [Parke,  B. 
Hops  are  fruetus  industriales.  That  case  would  now  probably  be  decided  dili'erentlv. 
The  distinction  is  pointed  out  in  Sainsbury  v.  Matthews  (4  M.  &  W.  343. J  In  that 
case,  as  also  in  JFanvick  v.  Bruce  (2  M.  &  Selw.  205),  and  Evans  v.  Roberts,  a  sale  of 
potatoes  growing  on  the  land,  even  though  they  were  to  be  dug  up  by  the  buyer,  was 
held  to  be  a  sale  of  goods  and  chattels.  Smith  v.  Surrnan  (9  B.  &  Cr.  561  ;  4  Man.  & 
R.  455),  Parker  v.  Staniland  (11  East,  362),  and  Jones  v.  Flint,  are  also  authorities  for 
the  plaintiff.  Here  he  buys  only  the  fruit  which  the  trees  may  produce ;  he  could 
not  take  any  part  of  the  tree  itself.  It  is  unnecessary  for  the  purpose  of  the  contract 
to  give  him  an  interest  in  the  land  ;  it  is  sufficient  that  he  have  an  easement  to  go 
upon  it,  for  the  purpose  of  gathering  the  fruit ;  and  that  is  implied  in  the  contract 
of  sale  :  Bac.  Abi-.  Grant  (I.),  89  ;  I  Saund.  323,  n. 

Cur.  adv.  vult. 

[504]  The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  This  was  the  case  of  an  action  upon  a  contract,  setting 
forth  that  the  plaintiff"  had  bought  of  the  defendant  a  quantity  of  fruit  and  vegetables, 
then  growing  and  being  in  a  certain  close  of  the  defendant's,  at  a  certain  rate  agreed 
upon  between  them,  the  price  of  £30,  and  in  consideration  thereof,  and  that  the  plain- 
tiff, at  the  request  of  the  defendant,  had  then  promised  the  defendant  that  he  would 
accept  and  receive  the  .said  fruit  and  vegetables,  and  pay  the  defendant  for  the  same 
at  the  rate  or  price  aforesaid,  the  defendant  then  promised  the  plaintiff'  that  he  would 
permit  and  suff'er  the  plaintiff',  and  the  servants  and  agents  of  the  plaintiff"  in  that 
behalf,  to  enter  into  the  said  close,  and  with  all  necessary  and  convenient  tools, 
utensils,  and  implements,  to  gather  and  take  the  said  fruit  and  vegetables,  as  and 
when  the  same  should  be  tit  for  being  gathered  and  taken,  and  to  allow  him  to  have 
proper  access  to  the  said  fruit  and  vegetables  for  the  purpose  aforesaid  :  And  .although 
the  said  fruit  and  vegetables  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  became 
fit  to  be  gathered  and  taken,  and  the  plaintiff,  with  his  servants  and  agents  in  that 
behalf,  was  then  ready  and  willing  to  gather  and  take  the  same,  and  to  pay  for  the 
same  after  the  rate  aforesaid,  whereof  the  defendant  then  had  notice ;  and  although 
the  defendant  did  then  permit  and  suffer  the  plaintiff  to  gather  and  take  a  very  small 
part,  to  wit,  lifty  bushels  of  the  said  fruit  and  vegetables,  yet  the  defendant,  not 
regarding  his  said  promise,  did  not  nor  would  permit  or  sutler  the  plaintiff",  or  his 
servants  or  agents  in  that  behalf,  to  gather  or  take  the  residue  of  the  said  fruit,  or 
any  part  of  such  residue,  although  often  requested  so  to  do.  And  then  the  declara- 
tion goes  on  to  allege,  that  after  the  making  of  the  said  contract  with  the  defendant, 
and  confiding  in  his  promise,  the  plaintiff"  entered  into  and  made  certain  agreements 
with  divers  [505]  other  persons,  for  the  sale  to  them  of  parcels  of  the  said  fi'uit, 
which,  by  the  defendant's  refu.sal  to  permit  his  servants  to  take  the  residue,  he  was 
unable  to  perform,  and  that  he  lost  money  by  the  contract. 

When  the  contract  was  produced  at  the  trial,  it  appeared  that  it  was  not  so 
extensive  in  its  provisions  as  set  forth  in  the  declaration.  It  was  answered,  that 
though  the  contract  did  not  in  terms  express  it,  yet  it  implied  all  that  was  alleged 
in  the  declaration.     Then  the  objection  was  taken,  that  it  was  not  a  contract  for  the 
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sale  of  goods,  wares,  and  merchandizes,  but  of  an  interest  in  land,  anil  therefore 
rcfjuired  a  stamp;  and  I  was  of  that  opinion.  There  is  a  great  variety  of  cases,  in 
which  a  distinction  is  made  between  the  sale  of  growing  crops  and  the  sale  of  an 
inleiest  in  land  ;  and  it  mnst  be  admitted,  taking  the  cases  altogether,  that  no  general 
rule  is  laid  down  in  any  one  of  them  that  is  not  contradicted  by  some  other.  It  is 
sufficient,  however,  for  us  to  say,  that  we  think  this  case  ought  not  to  be  governed 
by  any  of  those  in  which  it  is  decided  that  a  sale  of  growing  crops  is  a  sale  of  goods 
and  chattels.  Growing  fruit  would  not  pass  to  an  e.xecutor,  but  to  the  heir ;  it  could 
not  be  taken  by  a  tenant  for  life,  or  levied  in  execution  under  a  writ  of  ti.  fa.  by  the 
sheriH';  therefore  it  is  distinct  from  all  those  cases  where  the  interest  would  pass, 
not  to  the  heir  at  law,  but  to  some  other  person.  Undoubtedly  there  is  a  case  {Smith 
v.  Suniuni,  9  B.  &  Cr.  561)  in  which  it  appears  that  a  contract  to  sell  timber  growing 
was  held  not  to  convey  any  interest  in  the  land,  but  that  was  where  the  parties  con- 
tracted to  sell  the  timber  at  so  much  per  foot,  and  from  the  nature  of  that  contract 
it  must  be  taken  to  have  been  the  same  as  if  the  parties  had  contracted  for  the  sale 
of  timber  already  felled.  In  this  case,  there  seems  to  be  no  doubt  that  this  was  a 
sale  of  that  species  of  interest  in  the  produce  of  the  lands  which  has  not  been  excepted 
by  the  [506]  Stamp  Act,  and  that  it  is  not  a  sale  of  goods  and  merchandize ;  and  the 
contract  is  of  a  sufficient  value  to  require  a  stamp.  The  nonsuit,  therefore,  must 
stand,  and  the  rule  must  be  discharged. 
Kule  discharged. 


Whitehead  and  Others,  Assignees  of  Benbow,  a  Bankrupt  v.  Walker.  Exch.  of 
Pleas.  Jan.  31,  1842. — The  holder  of  a  bill  of  exchange,  on  non-acceptance,  and 
protest  and  notice  thereon,  has  an  immediate  right  of  action  against  the  drawer, 
and  does  not  acquire  a  fresh  right  of  action  on  the  non-payment  of  the  bill  when 
due.  The  Statute  of  Limitations,  therefore,  runs  against  him  from  the  former 
and  not  from  the  latter  period. — To  an  action  of  assumpsit  by  the  fourth  indorsee 
of  a  foreign  bill  of  exchange  against  the  first  indorser,  alleging  for  breach  non- 
payment by  the  drawee,  the  defendant  pleaded,  that  before  the  bill  became  due, 
and  after  the  indorsement  to  the  third  indorsee,  and  before  the  indorsement  to 
the  plaintift',  the  bill  was  refused  acceptance,  and  was  protested ;  that  the  third 
indorsee  and  the  plaintiff,  at  the  time  of  the  indorsement  to  the  latter,  had  notice 
of  the  non-acceptance  and  protest ;  and  that  the  defendant  had  not  due  notice 
of  the  non-acceptance  or  of  the  protest : — Held,  on  special  demurrer,  that  a 
replication  de  injuria  to  this  plea  was  good. 

[S.  C.  1  Dowl.  (N.  S.)  600;  11  L.  J.  Ex.  168.     See  further,  10  M.  &  W.  696.] 

Assumpsit  by  the  indorsee  again.st  the  indorser  of  a  foreign  bill  of  exchange.  The 
declaration  stated,  that  heretofore,  to  wit,  on  the  8th  of  August,  1834,  and  before 
the  bankruptcy  of  Benbow,  in  parts  beyond  the  seas,  certain  persons  made  their  liill 
of  exchange  in  writing,  directed  to  Messrs.  Grayhurst  and  Company,  and  thereby 
requested  them  to  pay  to  the  defendant,  ninety  days  after  sight,  7211.  Os.  3d.,  value 
received:  that  the  defendant  indorsed  the  said  bill' to  W.  Swainson,  who  indorsed  it 
to  Willis  &  Co.,  who  indorsed  it  to  Benbow  ;  and  that  the  said  Grayhurst  &  Co.  had 
sight  of  the  said  bill,  but  had  not  paid  the  same. 

Seventh  plea.  That  before  the  said  bill  became  due,  or  had  been  presented  for 
payment,  and  after  the  indorsement  of  the  same  to  Willis  &  Co.,  and  before  the 
indorsement  to  Benbow,  the  said  bill  was  presented  to  Grayhurst  and  Co.  for  their 
acceptance ;  that  Grayhurst  &  Co.  refused  to  accept  the  same  ;  that  thereupon  the 
bill  was  protested  for  non-acceptance ;  and  that  Benbow,  as  well  as  Willis  &  Co.,  at 
the  time  of  the  indorsement  to  Benbow,  had  notice  that  [507]  the  said  bill  had  been 
so  presented,  and  had  been  so  refused,  and  protested  for  non  acceptance.     Verification. 

Eighth  plea.  That  before  the  said  bill  became  due,  or  was  presented  for  payment, 
and  after  the  indorsement  to  Willis  &  Co.,  and  before  the  indorsement  to  Benbow, 
the  bill  was  presented  to  Grayhurst  &  Co.  for  their  acceptance,  but  that  they  refused 
to  accept  the  same,  and  the  bill  was  thereupon  protested  for  non-acceptance  :'and  that 
the  defendant  had  not  due  notice  of  the  non-acceptance  of  the  bill,  or  of  its  having 
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been  so  protested  ;  and  that  Benbow,  as  well  as  Willis  &  Co.,  at  the  time  of  the  said 
indorsement  to  Benbow,  had  notice  that  the  bill  had  been  so  presented  for  acceptance, 
and  refused  and  protested  for  non-aeueptunco.     \'crification. 

Ninth  Plea.  That  before  the  said  bill  had  become  due,  or  had  been  ])rcscnted  for 
payment,  and  after  the  indorsement  thereof  to  Willis  &  Co.,  and  before  the  indorse- 
ment to  Benbow,  the  bill  was  presented  to  Grayhnrst  &  Co.  for  their  acceptance,  and 
was  refused  acceptance  ;  that  the  liill  was  thereupon,  and  before  the  indorsement  to 
Benbow,  duly  protested  for  non-acceptance,  whereof  the  defendant  afterwards,  and 
before  the  indorsement  to  Benbow,  had  notice,  whereby  an  action  then  accrued  to 
Willis  &  Co.  to  recover  the  amount  of  the  bill  from  the  defendant ;  that  Benbow,  as 
well  as  Willis  &  Co.,  at  the  time  of  the  indorsement  to  Benbow,  had  notice  that  the 
bill  had  been  so  presented  for  and  refused  acceptance,  and  protested  for  non-acceptance  ; 
and  that  the  cause  of  action  in  this  plea  mentioned  did  not  accrue  to  Willis  ife  Co.  at 
any  time  within  six  years,  and  before  the  commencement  of  this  suit.     Verification. 

To  the  seventh  plea  there  was  a  general  demurrer ;  the  ground  of  demurrer  stated 
was,  that  it  was  no  answer  to  an  action  for  non-payment  of  a  bill  of  exchange  to  shew 
that  it  was  dishonoured  when  presented  for  acceptance,  [508]  and  that  the  party 
taking  it,  and  suing  on  it,  had  notice  of  such  dishonour.     Joinder  in  demurrer. 

To  the  eighth  plea,  the  plaintiff  replied  de  injuria. 

To  the  ninth  plea  he  demurred  specially  :  the  causes  assigned  were,  that  the  cause 
of  action  was  for  non-payment  of  the  bill,  whereas  the  plea  answered  a  cause  of  action 
for  non-acceptance ;  that  there  is  an  implied  promise  on  the  part  of  the  drawer  and 
indorsers  of  a  bill  of  exchange,  that  it  shall  be  paid  as  well  as  accepted ;  that  it  was 
the  duty  of  the  drawer  and  indorsers,  on  notice  of  the  non-acceptance,  to  enable  the 
drawer  to  pay  the  bill,  from  the  neglect  to  do  which  a  fresh  promise  arose ;  that  it 
was  no  answer  to  an  action  for  such  breach,  to  shew  that  there  had  been  a  previous 
breach  of  such  promise ;  that  the  plaintiffs  might  waive  the  first  breach,  and  bring  an 
action  on  the  second  breach  ;  that  the  remedy  for  the  first  breach  having  expired,  was 
no  answer  to  an  action  on  the  second  breach  ;  that  the  Statute  of  Limitations  ran 
from  the  time  when  the  cause  of  action  mentioned  in  the  declaration  accrued,  and  not 
before ;  and  that  the  plea  was  double.     Joinder  in  demurrer. 

There  was  also  a  special  demurrer  to  the  replication,  assigning  for  causes,  that  the 
traverse  de  injuria  was  inadmissible,  because  the  eighth  plea  relied  on  matter  of 
discharge  by  laches,  and  shewed  a  release  to  the  defendant  by  operation  of  law,  and 
did  not  consist  of  matter  of  excuse.     Joinder  in  demurrer. 

The  case  was  argued  at  the  sittings  after  last  Michaelmas  Term  (Nov.  26  and  27)  by 

Crompton,  for  the  plaintift's.  The  pleas  demurred  to  afford  no  answer  to  this 
action.  The  contract  of  the  drawer  of  a  bill  of  exchange  is,  that  the  drawee  not  only 
shall  accept  the  bill,  but  shall  pay  it  at  maturity  ;  and  therefore  a  cause  of  action 
accrues  to  the  holder  on  its  [509]  non-payment  when  due.  No  doubt  the  drawer 
may  be  sued  upon  the  breach  of  his  contract  by  the  non-acceptance  by  the  drawee  ; 
Mitjord  V.  Mayor  (1  Dougl.  55) ;  but  no  case  can  be  cited  to  shew  that  he  must  be  so 
sued,  and  that  the  holder  may  not  take  advantage  of  the  subsequent  breach  by  non- 
payment. Dunn  v.  O'Keefe  (5  M.  &  Selw.  282 ;  S.  C.  in  error,  6  Taunt.  305)  is  an 
authority  to  shew,  that  a  drawer  who  has  had  no  notice  of  the  non-acceptance  may 
yet  be  sued  by  an  indorsee  for  value  who  had  no  knowledge  of  the  dishonour.  But 
the  argument  for  the  defendant  must  be,  that  a  right  of  action  having  once  vested  by 
the  non-acceptance,  the  Statute  of  Limitations  runs  from  that  period,  even  against  an 
innocent  indorsee.  The  rule  of  law  which  compels  a  party  who  takes  a  qualified 
acceptance  to  give  notice  of  that  fact  to  the  drawer  (Sebar/  v.  Abithol  (4  M.  &  Selw. 
466) ;  Bayley  on  Bills,  253,  5th  edit.),  clearly  implies  that  he  is  to  have  a  right  of 
action  against  the  drawer  on  non-payment  of  the  bill ;  for  such  notice  can  only  be 
required  for  the  purpose  of  preserving  a  right  to  sue  on  the  non-payment.  [Parke,  B. 
The  reason  of  the  notice  in  that  case  is,  that,  inasmuch  as  the  acceptance  is  not  in  the 
form  which  had  been  stipulated  for  by  the  drawer,  he  is  entitled  to  be  informed  of 
that  fact ;  and  the  notice  may  constitute  some  evidence  of  his  having  assented  to  the 
acceptance  in  a  qualified  form.  Alderson,  B.  AVhy  is  notice  given  of  non-acceptance'! 
because  the  contract  is  then  broken  ;  then  if  so,  can  it  be  broken  again  ?]  The  breach 
of  contract  by  non-acceptance  may  be  waived,  and  the  drawer  may  be  sued  on  the 
non-payment.  Marius,  in  bis  "Advice  concerning  Bills  of  Exchange,"  p.  19,  (4th 
edit.),  says,  "  If  a  bill  so  made  payable  [after  sight]  be  omitted  to  be  presently  upon 


216  WHITEUEAD    V.   WALKER  9  M.  &  W.  510. 

i-efusal  protestefl  for  non-acccptauee,  all  that  time  which  shall  run  out  between  the 
])rivate  presenting  of  the  bill  and  protesting  thereof  is  lost  time,  and  is  not  to  be  ac- 
[510]-fonnted  as'pait  of  the  number  of  days  mentioned  in  the  bill  of  exchange,  except 
the  part}'  on  whom  the  bill  was  drawn  do,  of  his  own  free  will,  acknowledge  to  have 
seen  the' bill  from  the  first  day  it  was  privately  presented  to  him."  And  after  saying 
that  if  a  bill  is  refused  acceptance,  it  shall  be  protested  for  non-acceptance,  and  there- 
upon the  drawer  and  iiidorser  must  give  security  for  payment,  with  damages  and 
costs  if  it  be  not  paid  by  him  to  whom  directed,  at  the  time  limited  in  the  lull ;  he 
adds  (p.  28),  "  But  if  a  protest  be  returned  for  want  of  payment,  and  if  you  have  had 
securitv  already  given  you  on  the  protest  for  non-acceptance,  or  for  want  of  better 
security,  then,  "upon  receipt  of  your  protest  for  non-payment,  you  may  only  acquaint 
the  drawer  (or  party  that  took  up  the  money)  therewith,  and  tarry  out  the  same 
proportion  of  time  at  which  the  bill  was  made  payable,  to  be  accounted  from  the  time 
it  fell  due,  before  you  demand  your  principal  money,  with  the  re-exchauge  and  charges, 
of  the  party  that  drew  the  bill,  or  his  surety  ;  who,  according  to  the  law  of  merchants, 
are  bound,  jointly  and  severally,  to  repay  the  same  upon  the  protest  for  non-payment." 
These  passages  are  adopted  as  law  into  Comyns'  Digest,  tit.  "  Merchant"  (F.  S),  (F.  9), 
and  shew  clearly  that  the  holder  has  a  right  to  retain  a  bill  after  acceptance  has  been 
refused,  and  to  sue  the  drawer  on  non-payment  at  maturity.  So  also,  where  a  bill 
has  been  accepted  supra  protest,  for  the  honour  of  the  drawer,  and  has  been  presented 
for  payment  to  the  drawee,  and  to  the  acceptor  for  honour,  the  drawer  may  be  sued 
for  the  non-payment:  Uoare  v.  Cazenme  (16  East,  391);  JVilliams  v.  Gerriudne  (7  B. 
ik  Cr.  468  ;  1  Man.  &  E.  394).  There  are  precedents  in  1  Wentw.  302,  and  2  Chitty 
on  Pleading,  100,  of  declarations  by  the  first  indorsee  against  the  first  indorser,  after 
protest  for  non-acceptance,  and  also  for  non-payment.  See  also  another  precedent, 
similar  in  [511]  principle,  in  1  Wentw.  315.  And  in  Auriol  v.  Thovias  (2  T.  R.  52), 
the  interest  was  calculated  from  the  notice  of  non-pa\'ment. 

Secondly,  the  replication  de  injuria  is  good.  The  substance  of  the  8th  plea  is, 
that  the  drawer  was  discharged  by  the  neglect  of  a  prior  indorser  to  give  him  notice 
of  the  non-acceptance  or  protest.  That,  as  against  the  plaintifT,  a  subsequent  party 
to  the  bill,  is  mere  matter  of  excuse  for  the  non-performance  of  the  defendant's  contract 
by  non-payment.  The  case  is  expressly  within  the  authority  of  Iluuiphreys  v.  O'Cuniiell 
(7  M.  &  W.  370),  where  de  injuria  was  held  a  good  replication  to  a  plea  by  the  acceptor 
that  the  bill  was  accepted  for  a  gaming  debt,  and  that  the  plaintiff,  before  the  indorse- 
ment to  him,  had  notice  of  that  fact. 

Bovill,  contra.  The  general  rule  on  this  subject,  as  laid  down  in  all  the  text-books 
of  authority,  is,  that  although  the  holder  of  a  bill  of  exchange  is  not  bound  to  present 
it  for  acceptance,  j'et  if  he  thinks  fit  to  do  so,  and  acceptance  is  refused,  he  is  bound 
to  give  notice  of  that  fact  to  all  the  parties  to  the  bill  to  whom  he  desires  to  resort 
for  payment;  Molloy,  de  Jure  Maritimo,  b.  2,  c.  10;  Chitty  on  Bills,  272  (9th  ed.); 
Bayley  on  Bills,  252  (5th  ed.).  And  after  presentment  for  acceptance  and  refusal, 
a  right  of  action  vests  immediately,  and  the  holder  need  not  again  present  the  bill  for 
acceptance;  Hickling  v.  Hardey  {1  Taunt.  312;  1  Moore,  61);  or  if  he  does  so,  and 
acceptance  is  again  refused,  he  is  not  bound,  if  payment  be  also  afterwards  refused, 
to  protest  it  for  non-payment;  De  la  Torre  v.  Barclay  (1  Stark.  Eep.  7).  For  by  the 
refusal  of  acceptance  he  acquires  a  complete  cause  of  action  against  the  drawer  and  the 
indorsers:  Slarke  v.  Cheeseman  (1  Ld.  Raym.  538;  1  Salk.  128;  Carth.  509);  Mitford 
V.  Maym:  It  is  at  that  period,  accordingly,  that  the  liabilities  of  all  the  parties  to  the 
bill  are  to  be  determined  ;  and  all  who  take  the  bill  subse-[512]-quently  to  the  non- 
acceptance  and  protest,  take  it  with  all  its  infirmities  ;  Crosdey  v.  llain  (13  East,  49S) ; 
unless,  indeed,  in  the  case  of  a  subsequent  holder  for  value  who  takes  it  without  notice 
of  the  dishonour :  here,  however,  it  is  admitted  by  the  demurrer  that  the  bankrupt 
had  notice  of  the  non-acceptance  and  protest  before  the  indorsement  to  him,  and  he 
therefore  stands  in  the  same  situation  as  the  previous  indorsees.  It  follows  from  these 
principles  of  law,  that  another  new  cause  of  action  cannot  afterwards  arise  on  the  non- 
payment of  the  bill ;  if  it  could,  then  a  recovery  in  an  action  brought  on  the  non- 
acceptance  would  be  no  bar  to  a  subsequent  action  against  the  same  party  on  the 
non-payment.  The  drawing  of  a  bill  of  exchange  is  the  creation  of  a  debt ;  it  is 
evidence  of  an  existing  debt  from  the  di-awer  to  the  payee  :  Starke  v.  Cheeseman ;  Macarty 
V.  Barrmv  (2  Stra.  949  ;  S.  C.  cited  3  Wils.  16);  Bishop  v.  Youny  (2  Bos.  &  P.  ^3); 
Wwkmwn  v.  Leake  (Cowp.  22) :  and  the  contract  of  the  drawer  is,  that  another  person, 
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the  drawee,  shall  take  upon  himself  payment  of  such  his  debt,  according  to  the  terms 
of  the  bill ;  and  the  moment  the  drawee  commits  an  unijiialiticil  breach  of  that  ongaj;e- 
ment,  the  debt  becomes  payable  immediately,  and  the  right  of  action  against  tlio 
drawer  is  vested.  The  plaintiffs  must  contend  for  the  existence  of  two  concurrent 
causes  of  action  against  the  same  party  arising  out  of  the  same  contract,  which  is 
altogether  repugnant  to  legal  principles. 

Secondly,  the  replication  de  injuria  is  bad.  The  eighth  plea  amounts  to  a  discharge 
of  the  defendant's  promise,  and  not  merely  to  an  excuse  for  the  non-performance  of  it. 
It  shews,  in  truth,  that  no  implied  pi-omise  to  pay  on  the  part  of  the  drawer  ever 
arose.  And  the  rule  is,  that  wherever  the  plea  amounts  to  a  denial  or  axoidance  of 
the  contract  declared  on,  the  replication  de  injuria  is  inapplicable  :  [513]  Parker  v. 
liiln/  (.3  M.  &  W.  230) ;  Howden  v.  UHflaii  (1  G.  &  D.  22) ;  Schild  v.  Kilpin  (8  M. 
&  W.  673). 

Crompton,  in  repl3^  The  argument  on  the  other  side  is,  that  because  a  right  of 
action  vests  on  the  non-acceptance,  therefore  the  second  breach,  hy  non-psyment,  never 
comes  into  operation  ;  but  that  is  assuming  the  whole  question  in  dispute.  And  the 
passage  already  quoted  from  Marius  shews  clearly,  that  after  protest  for  non-acceptance 
recourse  may  be  had  to  the  drawer  on  default  in  payment.  The  position,  that  the 
mere  drawing  of  a  bill  of  exchange  creates  a  present  debt  from  the  drawer,  is  questioned 
by  Lord  Ellenborough,  in  Storey  v.  Burnex  (7  East,  440).  Secondly,  the  replication 
de  injuria  is  clearly  good.  [On  this  point  he  was  stopped  by  the  Court,  who  expressed 
a  clear  opinion,  that,  as  between  the  parties  to  this  record,  the  plea  amounted  merely 
to  matter  of  excuse,  and  therefore  that  the  replication  was  good.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Parke,  B.  The  question  i-aised  by  the  pleadings  in  this  case  is,  whether,  if  the 
indorsee  of  a  foreign  bill  of  exchange  has  pi'esented  it  for  acceptance,  and  (acceptance 
having  been  refused)  has  duly  presented  it  and  given  notice  to  the  drawer,  (for  the 
defendant,  the  indorser,  is  in  the  same  situation),  and  so  has  acquired  a  right  of  action 
against  him  by  reason  of  the  non-acceptance,  a  new  right  of  action  afterwards  accrues 
to  him  on  the  subsequent  presentment  of  the  bill  for  payment,  and  non-payment 
according  to  its  tenor.  The  plaintiffs,  indeed,  are  not  the  indorsees  who  presented  the 
bill,  but  they  are  averred  to  have  taken  the  bill  with  notice  of  the  fact  of  presentment 
and  dis-[514]-honour,  and  therefore  stand  in  the  same  situation,  and  are  not  to  be  con- 
sidered as  having  a  title  as  innocent  indorsees  ;  Dunn  v.  O'Keefe  (-5  M.  &  Selw.  282). 
The  practical  importance  of  the  point  in  the  present  case  arises  from  the  delay  of  the 
holder  in  bringing  his  action.  The  non-acceptance  and  the  protest  thereon  occurred 
in  September  1834.  The  bill,  according  to  its  tenor,  would  not  be  payable  till  the 
subsequent  month  of  December,  and  this  action  was  commenced  in  November  1840; 
so  that  if  a  right  of  action  accrued  in  December  1834,  the  Statute  of  Limitations  cannot 
be  successfully  pleaded  ;  whereas,  if  there  was  no  right  of  action  accruing  subsequently 
to  the  protest  for  non-acceptance  in  September  1 834,  the  statute  is  a  bar. 

On  the  part  of  the  plaintiff"  it  was  contended,  that  although  he  undoubtedly  might 
have  brought  an  action  in  the  month  of  September  1834,  founded  on  the  non-acceptance, 
yet  it  was  optional  with  him  to  do  so  or  not ;  that  he  might,  if  he  though  fit,  waive 
that  action,  and  proceed  merely  on  the  ground  of  the  subsequent  non-payment  in 
December  1834.  For  the  drawer  of  a  bill,  it  was  contended,  enters  into  a  double 
engagement  with  the  payee,  and  through  him  with  the  successive  holders  of  the  bill, 
namely,  first,  that  the  drawee  shall  accept  the  bill  when  regularly  presented  to  him  for 
acceptance  ;  and  secondly,  that  he  shall  pay  the  bill  when  regularly  presented  to  him 
for  payment.  And  if  this  be  a  correct  representation  of  the  engagement  entered  into 
by  the  drawer,  the  conclusion  seems  unavoidable,  that  whatever  right  of  action  the 
holder  might  have  acquired  by  the  non-acceptance,  he  certainly  is  not  precluded  from 
suing  in  respect  of  the  default  of  payment.  But  we  are  of  opinion  that  the  contract 
entered  into  by  the  drawer  is  not  such  as  is  contended  for  by  the  plaintiff',  and  that  he 
in  fact  enters  into  one  contract  only  ;  namely,  in  the  case  of  a  bill  made  [515]  payable 
after  sight,  that  the  drawee  shall,  on  the  bill  being  presented  to  him  in  a  reasonable 
time  from  the  date,  accept  the  same,  and  having  so  accepted  it,  shall  pay  it  when  duly 
presented  for  payment  according  to  its  tenor ;  and  in  the  case  of  a  bill  payable  after 
date,  that  the  drawee  shall  accept  it  if  it  is  presented  to  him  before  the  time  of  pay- 
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meiit,  unci  having  so  accepted  it,  shall  pay  it  when  it  is  in  due  course  presented  for 
payment ;  or  if  it  is  not  presented  for  acceptance  at  all,  then  that  he  shall  pay  it  when 
dul}'  presented  for  payment. 

The  counsel  for  the  plaintitf,  in  support  of  his  view  of  the  law,  relied  mainly  on 
some  passages  which  he  cited  from  the  work  of  Marius  on  Bills  of  Exchange,  some  of 
which  are  adopted  in  Comyns'  Digest,  tit.  "  Merchant,"  (F.  8)  &  (F.  9).  But  with 
respect  to  those  passages,  we  must  remark  that  the  work  of  Marius,  though  undoubtedly 
one  of  authority  in  its  w^ay,  is  scarcely  to  be  looked  at  as  a  legal  treatise  on  the  subject 
of  bills  of  exchange.  It  is,  as  its  title  imports,  a  work  giving  good  practical  advice 
from  a  practical  man  to  persons  leceiving  and  negotiating  bills  of  exchange.  The 
author  was  a  public  notary,  who  lived  in  the  middle  of  the  seventeeth  century,  when 
questions  of  mercantile  law  were  much  less  perfectly  understood  than  they  are  now. 
In  some  of  his  notions  he  was  clearh'  mistaken  ;  as  for  instance,  he  considers  the  holder 
of  a  bill  of  exchange  to  be  in  all  cases  bound  to  present  it  for  acceptance  ;  and  it  seems 
very  doubtful  whether  he  supposed  the  effect  of  non-acceptance  to  be  anything  more  than 
that  of  rendering  it  incumbent  on  the  drawer  to  find  better  security  for  the  satisfaction 
of  the  holder.  It  is  not,  however,  absolutely  necessary  to  decide  that  Marius  is  wrong, 
for  he  no  where  lays  down  the  proposition  now  insisted  on,  namel\',  that  after  a  protest 
for  non-acceptance,  a  second  right  of  action  accrues  to  the  holder  on  the  non-payment. 
He  speaks,  indeed,  of  the  holder  retaining  the  bill  after  non-acceptance,  and  applying 
for  [516]  payment,  and  suing  on  default  of  payment ;  and  this,  as  a  matter  of  prudence, 
may  probalily  be  the  wisest  course  which  a  party  cau  pursue.  In  spite  of  the  non- 
acceptance,  the  drawer  still  may  pay  the  bill  when  at  maturity,  and  the  holder  having 
by  protest  and  notice  on  non-acceptance  put  himself  in  a  condition  to  sue  the  drawer, 
may  very  reasonably,  as  a  matter  of  prudence,  retain  the  bill,  and  endeavour  to  obtain 
pa^'ment  when  the  bill  is  at  maturity,  and  not  involve  himself  in  litigation  until  there 
has  been  a  failure  of  payment  as  well  as  of  acceptance.  It  by  no  means,  however, 
follows,  because  this  is  spoken  of  as  being,  what  probablv  it  still  is,  the  usual  course, 
that  any  second  right  of  action  arises  on  the  second  default.  For  let  us  consider  what 
is  the  nature  of  the  right  which  the  holder  acquires  on  the  default  of  the  drawee  to 
accept.  It  is  clear  (whatever  might  formerly  have  been  considered  on  the  subject), 
that  by  the  non-acceptance,  followed  by  the  protest  and  notice,  the  holder  acquires  an 
immediate  right  of  action  against  the  drawer — a  right  of  action,  be  it  observed,  not  in 
respect  of  any  special  damage  from  the  non-acceptance,  but  a  right  of  action  on  the 
bill,  i.e.  a  right  of  action  to  recover  the  full  amount  of  the  bill.  The  eflect  of  the 
refusal  to  accept  is  (according  to  the  language  of  the  Court  of  King's  Bench  in  Macarty 
V.  Bairoiu,  as  quoted  by  C.  J.  Wilmot,  in  3  Wils.  16),  that  the  drawee  says  to  the 
holder,  "  I  will  not  pay  your  bill ;  you  must  go  back  to  the  drawer,  and  he  must  pay 
you."  The  holder  thus  acquires  by  the  non-acceptance  the  most  complete  right  of 
action  against  the  drawer  which  the  nature  of  the  case  admits,  and  no  subsequent  act 
or  omission  of  the  drawee  can  give  him  a  more  extensive  right  against  the  drawer  than 
he  has  already  acquired.  But  further,  on  failure  of  acceptance,  the  holder  is  bound 
to  give  immediate  notice  to  the  drawer,  and  if  he  omits  to  do  so,  he  forfeits  all  right 
of  action  against  him,  not  only  in  respect  of  the  default  of  acceptance,  but  also  in 
respect  of  the  subsequent  non-payment.  [517]  Now  it  is  very  difficult  to  reconcile 
this  doctrine  with  the  notion  that  a  new  right  of  action  arises  from  the  non-payment ; 
for  if  that  were  so,  it  could  hardly  be  that  such  new  right  of  action  could  be  destroyed 
by  the  previous  neglect  to  give  notice  of  a  matter  unconnected  with  that  out  of  which 
the  second  right  of  action  is  supposed  to  arise.  The  argument  of  the  plaintiffs  must 
be,  that  a  second  right  of  action  on  the  bill  arises  from  the  default  of  payment  in  those 
cases  only  in  which  the  holder  has  duly  given  notice  of  the  non-acceptance,  i.e.,  in 
those  cases  only  in  which  the  holder,  by  the  hypothesis,  must  have  already  acquired 
a  right  of  action  precisely  similar  to  and  co-extensive  with  that  which  is  thus  supposed 
to  vest  in  him  b}'  the  default  of  payment.  This  seems  to  us  to  be  a  proposition  so 
much  fi'aught  with  inconsistencj',  and  so  entirely  destitute  of  principle  and  authority, 
that  we  cannot  hold  it  to  be  law.  It  may  be  added,  that  if  the  law  were  as  is  con- 
tended for  the  plaintiffs,  this  inconvenience  would  fullow,  that  the  holder  of  a  bill 
might  at  the  same  time  be  prosecuting  two  actions  on  the  same  bill  against  the  same 
party,  for  the  recovery  of  precisely  the  same  sum. 

On  the.se  grounds  we  are  of  opinion  that  there  must  be  judgment  for  the  defendant 
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on  the  ilemuireis  to  liis  7th  and  Oth  plais.  With  regiinl  to  tliu  8tli  plea,  we  think 
the  replication  de  injuria  is  good,  and  judgment  on  that  plea  will  therefore  be  for 
the  plaintiff's. 

Judgment  accordingly. 

[518]  Whitehead  and  Others,  Assignees  of  Eichard  Benbow,  a  Bankrupt  v. 
Anderson  and  Others.  Exch  of  Pleas.  Jan  ;U,  1842. —A  notice  of  .stoppage 
in  transitu,  to  be  eft'ectual,  must  be  given  either  to  the  person  who  has  the 
immediate  custody  of  the  goods,  or  to  the  principal  whose  servant  has  the  custody, 
at  such  a  time,  and  under  such  circumstances,  as  that  he  may  by  the  exercise  of 
reasonable  diligence  communicate  it  to  his  servant  in  time  to  prevent  the  delivery 
to  the  consignee.  Therefore,  where  timber  was  sent  from  t|)iicbec,  to  be  delivered 
at  Port  Fleetwood  in  Lancashire,  a  notice  of  stoppage  given  to  the  shipowner  at 
Montrose,  while  the  goods  were  on  their  voyage,  whereupon  he  sent  a  letter  to 
await  the  arrival  of  the  captain  at  Fleetwood,  directing  him  to  deliver  the  cai-go 
to  the  agents  of  the  vendor — was  held  not  to  be  a  sutticient  notice  of  stoppage 
in  transitu. — The  vessel  arrived  in  port  on  the  8th  of  August,  on  which  day, 
before  the  captain  had  received  his  owner's  letter,  the  agent  of  the  assignees  of 
the  vendee  (who  had  become  bankrupt)  went  on  board,  and  told  the  captain  he 
had  come  to  take  possession  of  the  cargo.  He  went  into  the  cabin,  into  which 
the  ends  of  timber  projected,  and  saw  and  touched  the  timber.  When  the  agent 
first  stated  that  he  came  to  take  possession,  the  captain  made  no  reply,  but 
subsequently,  at  the  same  interview,  told  him  that  he  would  deliver  him  the 
cargo  when  he  was  satisfied  about 'his  freight.  They  then  went  on  shore  together. 
Shortly  afterwards  the  agent  of  the  vendor  came  on  board,  and  served  a  notice 
of  stoppage  in  transitu  upon  the  mate,  who  had  chai'ge  of  the  cargo ;  and  a  few 
days  afterwards  received  possession  of  the  cargo  from  the  captain  ; — Held,  that, 
under  these  circumstances,  there  was  no  actual  possession  taken  of  the  goods  by 
the  assignees ;  and  that,  as  there  was  no  contract  by  the  captain  to  hold  the 
goods  as  their  agent,  the  circumstances  did  not  amount  to  a  constructive  posses- 
sion of  the  goods  by  them. — Qu<T3re,  whether  the  act  of  marking,  or  taking  samples, 
or  the  like,  without  any  removal  of  any  part  of  the  goods  from  the  possession  of 
the  carrier,  even  thougli  done  with  the  intention  of  taking  possession,  will  amount 
to  a  constructive  possession,  unless  accompanied  by  circumstances  denoting  that 
the  carrier  was  intended  to  keep,  and  assented  to  keep,  possession  of  the  goods 
as  the  agent  of  the  vendee. — Before  the  consignor  knew  of  the  bankruptcy  of 
the  consignee,  he  had  sent  three  letters  to  the  manager  of  a  bank  in  Liverpool, 
inclosing  bills  drawn  by  himself  upon  certain  parties,  and  he  referred  therein  to 
the  defendants  as  persons  who  would  settle  any  irregularity  that  might  occur 
respecting  the  acceptances.  These  letters  were  communicated  to  the  defendants, 
and  assented  to  by  them.  Another  letter  to  the  same  party  inclosed  a  bill  drawn 
upon  the  consignee  for  the  price  of  the  timber  in  question  : — Held,  that  the  letters 
were  admissible  in  evidence,  and  were  some  evidence  to  shew  an  authority  in  the 
defendants  to  stop  the  cargo  in  transitu. — The  consignor,  before  the  stoppage  in 
transitu,  wrote  a  letter  to  the  defendants,  in  which  he  assumed  that  they  had 
stopped  the  cargo,  and  gave  directions  as  to  the  sale  of  it.  This  letter  did  not 
reach  the  defendants  until  after  the  stoppage.  Quaere,  whether  it  gave  authority 
to  them  to  stop  the  cargo  at  the  time  of  the  stoppage,  or  amounted  to  a  valid 
ratification  of  that  act. 

[S.  C.  11  L.  J.  Ex.  157.  Explained,  Ex  parte  Falk ;  In  re  Kiell,  1880,  14  Ch.  D.  450. 
Applied,  JVentwarth  v.  Owthwai/e,  XSi'i,  10  M.  &  W.  445;  Bolton  v.  Lancashire  and 
Yorkshire  Railway,  1866,  L.  R.  1  C.  P.  438;  Coventry  v.  Gladstone  {No.  2),  1868, 
L.  R.  6  Eq.  49;  Ex  parte  Cfibbes ;  In  re  JFhitimrth,  1875,  1  Ch.  D.  Ill  ;  Bethell  v. 
Clark,  1887,  19  Q.  B.  D.  561 :  affirmed,  20  Q.  B.  D.  615.] 

Trover  for  timber,  alleging  the  possession  by  the  plaintiffs  as  assignees,  and  a  con- 
version by  the  defendants  after  the  bankruptcy. 

Pleas,  first,  not  guilty  ;  secondly,  a  denial  of  the  plaintiff's'  possession  of  the  goods. 
All  points  as  to  any  right  of  stoppage  in  transitu  were  to  be  raised  upon  the  first  and 
second  pleas. 
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Al  the  trial,  at  the  Liverpool  Spring  Assizes,  1841,  a  verdict  was  found  by  consent 
for  the  plaintitls,  damages  £2000,  subject  to  a  special  case  for  the  opinion  of  this  Court, 
to  bo  stated  and  settled  bj'  a  barrister ;  wherein  it  [519]  vvas  agreed  that,  if  the 
opinion  of  the  Court  should  be  in  favour  of  the  defendants,  then  the  verdict  so  found 
for  the  plaintiffs  should  be  set  aside,  and  a  verdict  entered  for  the  defendants  ;  but  if 
the  opinions  of  the  Court  should  be  in  favour  of  the  plaintiffs,  then  that  the  damages 
should  be  subject  to  reduction  according  to  the  finding  of  the  barrister. 

Richard  Benbow,  before  his  bankruptcy,  was  a  timber  merchant  at  Liverpool,  and 
on  the  12th  of  March,  1840,  contracted  with  Charles  Birnie,  owner  of  the  ship 
"  Monarch,"  that  the  ship  should  pioceed  to  Quebec,  and  there  load  a  full  cargo  of 
tinil)ei',  and  should  proceed  therewith  to  Wyrewater,  otherwise  called  Port  Fleetwood, 
in  the  county  of  Lancaster',  and  deliver  the  same,  on  being  paid  freight  for  the  timber 
at  a  certain  rate.  It  was  also  agreed  that  the  ship  should  bo  consigned  to  Thomas 
Benbow,  of  Wyrewater,  the  brother  of  Richard  Benbow. 

On  the  1st  of  April,  1840,  K.  Benbow  contracted  with  George  Burns  Symes,  a 
merchant  at  Quebec,  then  at  Liverpool,  for  a  cargo  of  timber  for  the  "  Monarch,"  to 
be  shipped  at  Quebec,  and  to  be  paid  for  by  the  purchaser's  acceptance  of  the  seller's 
draft  at  ninet}'  days ;  and  on  the  25th  of  June,  the  "  Monarch  "  sailed  with  the  cargo. 
On  the  1st  of  July,  1840,  Symes  wrote  a  letter  to  John  Chaffers,  the  manager  of  the 
Royal  Bank  in  Liverpool,  with  which  bank  Symes  had  an  account,  inclosing  in  the 
letter  a  bill  of  exchange,  drawn  by  him  on  R.  Benbow,  for  5331.  8s.  6d.,  the  price  of 
the  "  Monarch's  "  cargo. 

On  the  27th  of  June,  1840,  a  fiat  of  bankruptcy  issued  against  Benbow,  founded 
on  an  act  of  bankruptcy  committed  on  the  26th  of  June,  1840,  and  he  was  duly 
declared  a  bankrupt,  and  the  plaintiffs  were,  on  the  8th  of  July,  1840,  appointed  his 
assignees. 

On  the  9th  of  July,  Mr.  Birnie,  the  owner  of  the  "  Monarch,"  having  heard  some 
rumours  affecting  the  credit  of  R.  Benbow,  wrote  from  Montrose  a  letter  to  the  captain 
[520]  of  the  "Monarch,"  stating  the  rumours,  and  requesting  the  captain  to  intimate 
to  Thomas  Benbow,  that  before  the  delivery  of  the  cargo,  he,  T.  Benbow,  must  produce 
approved  security.  The  plaintiffs  directed  T.  Benbow  to  take  charge  of  the  cargo  of 
the  "  Monarch  "  for  the  assignees,  on  her  arrival  at  Wyrewater.  The  bill  drawn  by 
Symes  on  Benbow  for  the  price  of  the  cargo  was  not  accepted,  and  has  not  been  paid. 

The  defendants,  who  are  merchants  at  Liverpool,  are  correspondents  of  Symes,  and 
on  the  18th  of  July,  1840,  dispatched  Richard  Grindley,  one  of  their  clerks,  to 
Wyrewater,  with  instructions  to  go  on  board  the  "Monarch"  on  her  arrival  there,  to 
serve  the  notice  of  stoppage  in  tran.situ  on  the  master.  The  defendants  also  wrote  a 
letter  from  Liverpool,  on  the  18th  of  July,  to  Birnie,  in  consequence  of  the  receipt  of 
which,  Birnie,  on  the  20th  of  July,  wrote  a  letter  to  the  captain,  apprising  him  of  the 
failure  of  Benbow,  and  appointing  Grindley,  or  Mr.  Lewtas,  of  Garstang,  near  Wyre- 
water to  take  charge  of  the  cargo. 

The  "  Monarch "  arrived  at  Wyrewater  between  seven  and  eight  o'clock  on 
Saturday  evening,  the  8th  of  August,  1840.  As  she  was  entering  the  harbour, 
T.  Benbow  saw  her,  and  having  hailed  the  captain  and  ascertained  her  name,  took  a 
boat  to  go  on  board.  The  vessel  let  go  her  anchor,  and  he  got  on  boaid  about  eight 
o'clock  P.M.,  as  the  crew  were  furling  the  sails.  The  "  Monarch  "  was  then  at  the  usual 
anchoring  and  discharging  ground,  opposite  to  the  Custom-house,  and  then  came  to 
anchor  with  a  single  anchor,  at  the  spot  where  her  cargo  was  subsequently  discharged  ; 
but  in  such  a  tide-way  as  there  is  at  Wyrewater,  it  was  necessary  that  the  vessel  should 
be  moored  with  a  second  anchor,  in  order  to  discharge  in  safety,  and  the  second  anchor 
was  not  in  fact  got  out  until  four  o'clock  next  morning,  the  9th  of  August,  until 
which  time  the  pilot  remained  on  board  in  charge  of  the  vessel.  Thomas  Benbow 
so  went  on  boaid  the  "  Monarch  "  for  the  purpose  of  [521]  taking  possession  of  the 
cargo,  and  told  the  captain  that  the  ship  was  consigned  to  him  by  the  charter- 
party,  and  that  he  had  come  to  take  possession  of  the  cargo.  He  told  the  captain 
that  he,  Benbow,  had  got  the  bill  of  lading ;  but  he  did  not  produce  it.  The  captain 
invited  Thomas  Benbow  into  the  cabin.  The  bulkheads  of  the  cabin  had  been  removed, 
as  is  usual  in  timber  vessels,  and  the  ends  of  the  timber,  part  of  the  cargo,  projected 
into  the  cabin,  and  Thomas  Benbow  saw  and  touched  them.  When  Thomas  Benbow 
first  stated  that  he  came  to  take  possession,  the  captain  made  no  reply  ;  but  he  sub- 
sequently, at  the  interview,  told  Thomas  Benbow  that  he  would  deliver  him  the  cargo 
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when  he  was  satisfied  about  the  freight;  aiirl  he  did  not,  at  this  interview,  consent  to 
deliver  immediate  possession,  or  to  waive  his  lion  on  the  cargo  for  the  freight,  Thonuis 
Benbow  offered  to  advance  the  captain  any  money  he  might  want :  the  captAin  said 
he  would  require  monej'  for  various  purposes,  and  that  ho  expected  a  letter  from  his 
owner;  and  he  then  accompanied  Thomas  Benbow  ashore.  At  this  time  the  captain 
received  his  owner's  letter  of  the  9th  of  Jul}^  T.  Benbow,  at  the  same  time,  advanced 
him  X40  on  account  of  freight,  to  be  applied  b}'  the  captain  for  the  disbursements  of 
the  ship.  At  this  time  T.  Benbow  had  not  informed  the  captain,  nor  had  the  cajjtain 
anj'  knowledge,  of  the  bankruptcy  of  K.  Benbow  ;  and  this  payment  being  only  a 
partial  satisfaction  on  account  of  the  freight,  did  not  alter  the  captain's  intention  to 
withhold  his  consent  to  deliver  the  cargo  until  he  was  satisfied  for  the  whole  of  the 
freight. 

(jrindley,  the  defendant's  clerk,  on  the  same  8th  of  August,  got  on  board  the 
"  Monarch  "  about  half-an-hour  after  the  captain  had  gone  on  shore  with  T.  Benbow. 
He  there  told  the  mate  that  the  consignees  had  failed,  and  that  he  had  come  to 
prevent  the  cargo  falling  into  their  hands.  He  then  delivered  to  the  mate  the 
notice,  stating  that  it  was  intended  for  the  stoppage  in  transitu  of  the  [522]  cargo. 
Grindley  then  went  on  shore,  and  delivered  to  the  captain  the  letter  of  the  ship-owner 
of  the  "JOth  of  July,  whereupon  the  captain  promised  and  consented  to  deliver  the 
cargo  to  Grindley.  The  following  day,  the  captain  tendered  to  T.  Benbow  the  £40 
that  he  had  received  from  him  ;  but  the  latter  declined  to  receive  it.  The  cargo 
was  afterwards  entered  at  the  Custom-house  by  Benbow,  and  the  captain  consented 
to  deliver  the  cargo  to  him.  This  entry,  however,  was  not  acted  on,  and  it  was 
subsequently  entered  by  Grindley,  to  whom  the  captain  again  promised  to  deliver 
it.  Part  of  the  timber  was  afterwards  put  over  the  ship's  side,  and  delivered  to 
Grindley,  Benbow,  who  was  present,  making  claim  to  and  demanding  possession  of 
it.  The  rest  of  the  cargo  was  also  subsequently  delivered  to  Grindley.  The  "  Monarch  " 
never  moved  from  the  place  where  she  first  came  to  single  anchor,  and  where  Benbow 
first  got  on  board,  until  after  the  delivery  of  the  cargo  was  completed. 

It  has  been  already  stated,  that  the  defendants  were  agents  for  Symes  ;  but  the 
extent  of  their  authority  as  agents  was  disputed.  Part  of  the  evidence  tendered  to 
shew  such  a  general  authority  from  Symes  as  would  warrant  the  defendants  in  stopping 
this  cargo  in  transitu,  consisted  of  letters  written  by  Symes  on  the  27th  of  May,  the 
28th  of  May,  and  the  12th  of  June,  1840,  to  Mr.  Chafters,  the  manager  of  the  Royal 
Bank  of  Liverpool,  which  letters  had  been  received,  communicated  to  the  defendants, 
and  had  been  assented  to  by  them,  before  they  interfered  to  stop  in  tr.ansitu,  as  stated 
in  the  present  case.  In  these  three  letters,  which  inclosed  bills  drawn  by  Symes  on 
the  various  parties,  and  which  he  directed  Chaffers  to  forward  for  acceptance,  be 
stated  that  if  any  irregularity  or  informality  should  occur  respecting  them,  the  defen- 
dants would  assist  in  getting  them  in  order.  There  vvas  also  a  letter  of  the  1st  of 
July,  1840,  written  by  Symes  to  Chaffers,  in  which  he  inclosed  a  bill  drawn  by  [523] 
him  on  the  bankrupt,  Richard  Benbow,  for  the  amount  of  the  cargo  in  question,  and 
requested  Chaffers  to  get  it  accepted.  The  admissibility  of  all  these  letters  was 
objected  to.  If  these  letters,  or  any  of  them,  are  admissible,  and  are  any  evidence  to 
shew  such  general  authority,  they,  together  with  the  other  evidence  given,  suffice  to 
prove  such  general  authority  ;  and  it  must  be  assumed  as  a  fact  in  the  case,  that  the 
defendants  had  authority  from  Symes  to  stop  this  cargo  in  transitu,  before  they  took 
any  steps  for  that  purpose.  If  these  letters  are  not  any  evidence  to  prove  such 
authority,  then  it  must  be  assumed  that  the  defendants  had  no  authority  from  Symes 
to  stop  this  cargo  in  transitu,  when  they  interfered  for  that  purpose,  unless  such 
authority  was  conveyed  by  the  letter  next  hereinafter  mentioned. 

On  the  24th  of  July,  1840,  Symes  wrote  a  letter  to  the  defendants,  in  which  he 
assumes  that  they  have  taken  possession  of  the  cargo,  and  sold  it  on  his  account.  This 
letter  was  posted  on  the  24th  of  July,  1840,  and  received  by  the  defendants  in 
Liverpool  on  the  15th  of  August,  1840.  If  this  letter  could  give  the  defendants 
authority  from  Symes  to  stop  this  cargo  in  transitu,  at  the  time  they  interfered  for 
that  purpose,  it  must  be  taken  that  they  then  had  such  authority.  If  this  eftect  cannot 
be  legally  attributed  to  this  letter,  Symes  by  it  ratified  and  confirmed  all  that  was 
done  by  the  defendants  to  stop  this  cargo  in  transitu,  and  take  possession  of  it. 

If  the  Court  should  be  of  opinion  that  the  plaintill's  are  entitled  to  recover,  the 
verdict  is  to  be  entered  for  them,  damages  £460  ;  but  if  the  Court  should  be  of  opinion 
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in  fiivoiir  of  the  dofeiirlants,  then  the  verdict  found  for  the  plaintiffs  is  to  be  set  aside, 
and  a,  verdict  entered  for  the  defendants. 

The  case  was  argued  at  the  sittings  after  last  Michaelmas  Term,  (Nov.  27),  by 

[524]  Crompton,  for  the  jilaintitts.  First,  the  notice  given  by  the  defendants  to 
Birnie,  the  ship-owner,  by  the  lettei-  of  the  18th  of  July,  did  not  amount  to  a  stoppage 
in  transitu,  not  being  directed  to  the  party  who  had  possession  of  the  goods,  and  could 
act  upon  it.  Could  a  notice  given  to  an  owner,  residing  in  Canada  or  the  East  Indies, 
operate  to  stop  in  transitu  goods  on  their  way  to  England'?  To  have  that  eft'ect,  it 
ought  to  be  given  to  the  captain,  or  at  all  events  to  the  owner  within  such  reasonable 
time  and  distance  that  he  may  communicate  with  the  captain.  [Tarke,  B.  Suppose 
it  were  a  case  of  carriage  by  land  ;  would  a  notice  to  Pickford's  in  London  be  sufficient, 
or  must  it  be  given  to  the  carrier  on  the  road?]  A  notice  to  them  might  be  sufficient, 
if  given  in  time  for  them  to  write  and  stop  the  goods.  The  test  is,  whether  the  party 
7-eceiving  the  notice  would  be  liable  in  trover  as  for  a  conversion  by  non-delivery  of 
the  goorls  pursuant  to  the  notice.  [Parke,  B.  Then,  in  the  case  of  a  ship  at  sea, 
there  must  always  be  a  sort  of  race,  and  the  vendor  must  take  the  chance  of  the  con- 
signee's first  reaching  the  port  of  discharge.]  The  notice  ought  sui'ely  to  be  given  to 
the  person  who  can  act  upon  it  at  the  time :  otherwise  parties  may  have  assumed  the 
possession,  and  acted  as  owners  of  the  goods,  and  their  rights  may  afterwards  be 
devested  by  a  communication  coming  from  the  owner  abroad,  of  a  notice  of  stoppage 
given  to  him.  The  rule  of  law  used  to  be,  that  a  stoppage  in  transitu  could  be  effected 
only  by  the  corpoi'al  toucli  of  the  goods,  but  that  uncloubtedly  is  now  otherwise :  LiU 
V.  i'mcley  (7  Taunt.  169).  But  in  that  case  trover  would  have  lain  against  the  carrier 
for  not  delivering  the  goods  accordingly  ;  hut  not  so  here,  unless  laches  were  shewn, 
or  it  appeared  that  the  ship-owner  could  have  acted  on  the  notice  in  time.  If  the 
defendants  had  gone  to  him  at  Montrose,  and  there  demanded  the  goods,  his  refusal 
to  deliver  them  would  clearly  not  have  amounted  to  a  conversion. 

[525]  Secondly,  the  goods  came  to  the  possession  of  the  assignees  on  the  8th 
August,  before  any  act  of  stoppage  in  transitu.  On  that  day  their  agent  went  on 
board,  declaring  his  intention  to  take  possession,  and  had  actual  corporal  touch  of  the 
goods  ;  and  the  captain  agreed  to  hold  the  goods  for  them,  and  attorned  to  their  title, 
for  he  promised  to  deliver  them  on  payment  of  certain  freight,  which  was  afterwards 
paid  accordingly.  He  became  thenceforwai'd  the  agent  of  the  plaintiffs,  to  hold  the 
goods  for  them!  In  Cruwshay  v.  Eades  (1  B.  &  Cr.  181  ;  2  D.  &  R.  228),  which  may 
be  cited  for  the  defendants,  the  carrier  had  not  delivered  the  property  to  the  con- 
signee, nor  agreed  to  hold  it  for  him,  but  expressly  retained  it  by  way  of  lien  for  his 
freight.  There  was  in  that  case  nothing  to  amount  to  an  attornment  by  the  bailee 
in  possession  of  the  goods.  In  Halves  v.  IVatson  (2  B.  &  Cr.  540 ;  4  D.  &  R.  22),  it 
was  held,  that  an  attornment  by  a  warehouseman  to  the  title  of  the  vendee,  subject 
to  the  payment  of  warehouse  rent  and  charges,  put  an  end  to  the  right  of  stoppage. 
8o  in  Goding  v.  Birnie  (7  Bing.  339  ;  5  M.  &  P.  160),  where  a  whartinger  had  agreed 
to  hold  timber  on  his  whaif  for  the  plaintiff,  a  vendee,  he  was  held  liable  in  trover 
for  the  value,  notwithstanding  his  claim  for  wharfage.  These  cases  shew  that  the 
continuance  of  the  carrier's  lien  does  not  prevent  the  determination  of  the  right  of 
stoppage  in  transitu.  Allan  v.  Gripper  (2  C.  &  J.  218)  and  Eoiue  v.  l'ickfonl(S  Taunt.  83) 
are  authorities  to  the  same  effect.  If  it  were  otherwise,  the  right  of  stoppage  never 
would  be  gone  in  cases  where  the  goods  are  held  by  warehousemen  or  wharfingers  as 
agents  for  the  vendee,  foi'  in  all  such  cases  there  is  an  existing  lien.  Then,  as  to  the 
mode  of  taking  possession,  Ellis  v.  Hunt  (3  T.  R.  464)  is  an  authority  to  shew  that  it 
was  sufficient  in  this  case.  There  possession  taken  by  the  consignee's  putting  his  mark 
upon  the  goods  in  the  carrier's  warehouse  was  held  sufficient.  The  present  case  is 
stronger;  [526]  here  the  plaintiffs,  by  their  agent,  had  actual  touch  of  the  goods,  and 
had  the  carrier's  assent  to  hold  for  them.  More  could  not  have  been  done  ;  for  the 
goods  were  to  be  delivered  afloat.  In  Jackson  v.  Nichol  (5  Bing.  N.  C.  508  ;  7  Scott, 
577),  where  the  right  of  stoppage  was  held  to  be  undetermined,  there  was  a  mere 
demand  by  the  vendee,  without  any  delivery  ;  and  the  holder  had  refused  to  deliver 
the  goods.  Here  they  had  come  to  their  ultimate  destination,  and  the  captain  had 
agreed  to  hold  them  for  the  benefit  of  the  plaintiffs :  and  all  that  was  afterwards  done 
by  Grindley  on  behalf  of  the  vendors,  could  not  affect  the  previous  transaction  of  the 
8th  of  August. 

But,  thirdly,  the  defendants  had  no  sufficient  authority  to  stop  the  goods  in 
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transitu.  The  letters  prove  no  prior  authority,  and  a  snl)sc<[Uoiit  ratification  is  not 
sufficient  for  such  a  purpose.  [The  Icai'iied  eoun.sel  read  the  letters  stated  in  the  case.] 
The  letter  from  Syiiies  of  the  ■24th  Jul}',  although  written  before  the  stoppage,  was 
not  communicated  to  the  defendants  until  after  that  event,  and  therefore  cannot  bo 
considered  as  having  authorized  them  to  stop  the  cargo.  [Alderson,  B.  Can  you 
say  the  letters  are  not  some  e\idcnce  towards  proving  a  general  authority?  and  if 
they  are,  the  fact  is  found  that  the  defendants  had  such  authority.]  It  is  submitted 
that  the}'  are  not  evidence  at  all.  The  other  letters  refer  to  other  transactions,  and 
have  no  I'elevancy  to  this  issue.  They  amount  at  most  to  evidence  of  a  special 
authority  to  interfere  with  respect  to  the  bills  mentioned  in  them.  And  with  respect 
to  that  of  the  24th  Jul}',  it  can  only  be  regarded  as  a  subsequent  ratification  of  the 
defendant's  act,  which  is  not  sufficient.  In  NichoUs  v.  Le  Fcnvre  (2  Bing.  N.  C.  81), 
the  Court  appeared  to  doubt  whether  a  stoppage  in  transitu,  made  by  an  unauthorized 
party,  could  afterwai'ds  be  ratified.  See  also  Sijfkin  v.  ll'niij  (6  East,  371).  A  subse- 
(jnent  ratification  cannot  be  equivalent  [527]  to  a  previous  authority,  where  the  rights 
or  e.states  of  third  parties  are  to  be  afl'ected  thereby.  In  this  case,  if  it  were  sutticient, 
the  captain  would  be  made  a  wrongdoer  by  relation,  and  the  assignees  would  be  left 
in  an  iniccrtainty  whether  they  had  a  right  to  the  possession  or  not.  On  the  same 
princi])le,  a  recognition  of  a  notice  to  quit,  given  by  an  authorized  pei'son  after  it  has 
iiegun  to  run,  is  inefl'eetual.  Right  v.  (JiilhcU  (5  East,  491);  Doc  d.  Mann  v.  Walters 
(10  B.  &  Cr.  626  ;  5  iMan.  &  R.  357).  The  law  is  laid  down  in  accordance  with  this 
distinction  in  Story  on  Agency,  208,  209  ;  and  Paley's  Princijjal  and  Agent,  345,  346 
(3rd  edit.). 

Cresswell,  for  the  defendants.  In  the  first  place,  the  letters  are  amply  sufficient 
to  show  an  authority  given  to  the  defendants  to  exercise  the  right  of  stoppage  in 
transitu  on  behalf  of  the  vendors.  They  are  obviou.sly  the  same  for  this  purpo.se  as 
if  they  had  been  addressed  to  the  defendants  themselves,  having  been  communicated 
to  and  assented  to  by  them.  They  are  not  merely  admissible,  but  the  best  evidence 
for  the  purpose  ;  and  they  clearly  tend  to  shew  a  general  authority  to  act  on  behalf 
of  the  vendors,  in  all  cases  with  relation  to  unpaid  bills  which  should  render  such 
interference  necessary.  And  the  finding  in  the  case  is  express,  that  if  the  letter's  are 
admissible,  and  ar-e  any  evidence  to  shew  such  gener-al  author-ity,  they  suffice,  with  the 
other  evidence  in  the  case,  to  pr'ove  it.  But  further',  the  letter  of  the  24th  July, 
which  was  written  l)cfor'e  the  stoppage,  is  iro  mere  act  of  ratification  ;  it  pr'ofe.sses  to 
confer'  an  authority,  and  takes  effect  fr-om  its  date.  It  is  in  this  r-espect  like  a  power 
of  attorney,  which  would  become  oper'ative  from  the  period  of  its  execution  and 
deliver'v,  though  it  might  not  come  into  the  agent's  hands  until  after  he  had  done  the 
act  authorized  by  it.  But  even  if  this  be  not  so,  it  is  good  as  a  r-atificatiori  of  the  acts 
[528]  of  the  defendants.  This  case  differs  essentially  from  those  which  have  been 
cited,  of  unauthorized  rrotices  to  quit  afterwards  r-atified.  There  a  party  is  called 
upon  to  give  up  a  I'ight,  or  his  position  is  sought  to  be  altered,  by  force  of  a  document 
which,  at  the  time,  gives  him  no  countervailing  pr'otectiori,  for  the  tenant  would 
remain  liable  to  the  r'cnt,  notwithstanding  the  receipt  of  the  unauthor'ized  notice. 
The  same  doctrine  may  per'haps  apply  as  between  the  principal  and  the  carrier-,  with 
relation  to  the  stoppage  of  goods  in  tran.situ  ;  and  if  this  were  an  action  by  the  vendees 
against  the  carrier  for  delivering  the  goods  to  the  l)uyer's  notwithstanding  this  notice, 
it  might  not  be  sufficient ;  but  the  case  is  different  as  between  these  parties.  In 
Bailey  v.  Cukcru-ell  (8  B.  &  Cr.  448  ;  2  Man.  &  R.  564),  the  general  doctrine,  that  the 
ratification  of  an  act  done  for  the  benefit  of  the  par-ty  is  equivalent  to  a  previous 
author-ity,  was  distinctly  I'ecognised,  and  has  never  been  disputed,  except  in  the 
instances  falling  within  the  pr'inciple  stated  in  lUfjht  v.  Cnthell.  The  same  law  is 
broadly  laid  down  in  IFhitehcad  v.  Tai/lor  (10  Ad.  &  Ell.  210;  2  P.  &  D.  367). 

Secondly,  there  was  in  fact  a  sufficient  stoppage  in  tr-ansitu.  Accor-ding  to  Litl  v. 
Cowley,  the  letter  to  Birnie  of  the  18th  July,  if  rrot  per  se,  yet  coupled  with  his  conse- 
quent letter  to  the  captain,  was  a  sufficient  exer-eise  of  the  right  of  stoppage.  In  Lilt 
V.  Cowley,  the  goods  were  delivered  to  Pickford  &  Co.  at  Marrchester ;  befor-e  they 
arrived  at  Lorrdon,  notice  of  stoppage  was  served  on  Pickfor-d  Si  Co.  in  Manchester; 
and  that  was  held  sufficient.  It  is  said  the  notice  in  this  case  was  insufficient, 
because  it  did  not  come  to  the  hands  of  the  captain  in  time,  and  he  did  rrot  act  upon 
it ;  the  same  fact  existed,  arrd  the  same  ar-gument  might  have  been  used,  in  the  case 
of  Litl  V.  Coicley.     Birnie,  who  is  the  carrier,  assents  to  stop  the  goods,  and  coramnni- 
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cates  that  intention  to  the  master,  who  then  has  [529]  the  goods  in  his  possession,  as 
his  servant.     That  is  a  sufficient  act  of  stoppage. 

Thirdly,  there  was  no  such  previous  deliveiy  of  the  cargo  as  could  defeat  the  right 
of  stoppage  in  transitu  on  the  8th  August.  The  voyage  was  not  ended  at  the  time 
when  the  agent  of  the  assignees  came  on  boaid,  for  the  ship  was  not  so  moored  as  to 
be  ready  for  the  delivery  of  the  cargo.  And  it  clearly  never  was  in  the  contemplation 
of  the  parties  that  the  ship  should  be  the  warehouse  of  the  purchaser  for  the  deposit 
of  the  goods.  There  is  no  agreement  on  the  part  of  the  captain  to  give  up  the  goods 
on  board  the  ship,  but  only  that  the  assignees  should  receive  them  afloat,  at  the  usual 
place  of  mooring.  The  question  then  comes  to  this,  was  there  an  intention  to  deliver 
the  cargo,  or  a  delivery  in  fact?  In  Crawshay  v.  Eades,  the  delivery  on  the  wharf 
would  prima  facie  have  appeared  to  be  a  delivery  to  the  purchaser ;  but  the  Court 
held  that  it  could  not  be  so  construed,  because  there  the  party  could  not  have  intended 
to  part  with  his  lien.  So,  the  purchaser's  act  of  marking  the  goods  does  not  of  itself 
import  a  delivery.  [Parke,  B.  No,  the  question  is  quo  animo  the  act  is  done.  My 
notion  has  always  been,  that  the  question  is  whether  the  consignee  has  taken  possession, 
not  whether  the  captain  has  intended  to  deliver  it.]  Suppose  he  refuses  to  deliver, 
can  the  consignee  take  possession  in  invitum  1  [Parke,  B.  Yes,  subject  to  his  lien. 
In  Ellis  V.  Hunt  and  Rou-c  v.  Fickfanl,  there  was  no  intention  on  the  part  of  the  carrier 
to  deliver,  so  as  to  devest  his  lien.]  But  there  was  no  intention  to  withhold  the 
possession — no  adverse  demand  of  lien.  Those  cases  proceeded  on  the  ground  of  the 
place  being  treated  as  the  warehouse  of  the  purchaser,  and  the  contemplated  end  of 
the  transitus.  But  further,  here  there  was  no  actual  delivery  or  taking  possession 
of  the  goods.  There  was  no  assent  to  their  immediate  delivery,  nor  is  it  said  that 
the  agent  touched  them  with  intent  thereby  to  take  possession  ;  his  doing  so  might 
[530]  be  merely  accidental.  There  was  no  such  taking  possession  as  would  have 
imposed  upon  the  assignees  the  duty  of  taking  the  cargo  out  of  the  vessel.  The 
cases  as  to  an  attornment  are  of  quite  a  different  character,  and  amount  to  this  only, 
that,  as  between  the  warehouseman  and  a  second  purchaser,  the  foimer  is  estopped 
by  the  entry  and  transfer  in  his  books ;  such  are  Hawes  v.  JVatson  and  Gosling  v. 
Birnie :  but  in  such  cases  the  rights  of  the  original  vendor  remain  unaffected.  A 
symbolical  taking  of  possession  cannot  be  made  operative,  and  equivalent  to  actual 
possession,  without  the  consent  of  both  parties.  Suppose  the  captain  had  received 
authority  to  stop  in  transitu,  could  this  transaction  have  prevented  it?  It  clearly 
amounts  to  no  more  than  evidence  of  possession,  which  is  rebutted  by  the  other 
circumstance  of  the  case.  Dixon  v.  Yates  (5  B.  &  Adol.  313)  shews  that  the  whole 
question,  whether  there  has  been  a  delivery  or  not,  depends  on  the  intention  of  the 
parties.  Here  the  captain  shews  his  intention,  by  lefusing  to  deliver  till  the  freight 
is  paid  ;  he  merely  promises  to  deliver  in  futuio,  on  being  satisfied  as  to  the  freight, 
and  enters  into  no  engagement  to  hold  for  the  vendees  in  the  meantime. 

Crompton,  in  reply.  First,  no  sufficient  authority  in  the  defendants  is  found  for 
the  Court  to  act  upon  it.  [Parke,  B.  Surely  every  evidence  of  a  special  is  evidence 
of  a  general  authority.  Alderson,  B.  The  letters  are  not  admissible,  because  not 
relevant,  otherwise  than  as  shewing  a  general  authority  ;  but  surely  they  are  some 
evidence  of  that.]  The  letter  of  the  24th  July  could  give  no  authority,  except  from 
the  time  when  it  was  received.  [Alderson,  B.  That  question  is  material  only  in  case 
the  other  letters  are  inadmissible ;  and  the  Court  have  little  doubt  that  they  are 
admissible.] 

Secondly,  the  letter  to  Birnie,  even  coupled  with  his  [531]  letter  thereupon  to  the 
captain,  was  no  sufficient  stoppage  in  transitu.  Birnie  never  communicated  his  assent 
to  the  defendants.  No  doubt,  his  letter  to  the  captain  would  have  been  a  sufficient 
authority  to  him  to  stop,  if  he  had  received  it  before  the  8th  of  August.  Those 
letters  would  not  have  been  sufficient  evidence  to  make  Birnie  liable  in  trover,  if  the 
captain  had  delivered  the  goods  to  the  assignees.  In  Lift  v.  Goioley,  the  facts  established 
that  the  carriers  had  the  immediate  power  of  doing  the  act  necessary  to  the  stoppage. 

Thirdly,  there  was  a  sufficient  taking  of  possession  by  the  assignees.  It  is  argued 
that  there  was  no  intention  on  the  part  of  the  captain  to  deliver ;  but  that  was 
immaterial.  What  it  is  necessary  to  prove  is,  either  that  actual  possession  has  been 
taken,  or  that  the  master  has  become  the  agent  of  the  vendee,  to  hold  for  him ;  and 
in  this  case  there  was  evidence  of  such  agency.  It  is  strictly  a  case  of  estoppel,  by 
attornment  of  the  master  to  the  title  of  the  assignees. 
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Cur.  adv.  vult. 

The  judgment  of  the  Court  was  uow  delivered  by 

Parke,  H.  The  question  for  our  decision  in  this  case  is,  whether  the  unpaid 
vendor  of  a  cargo  of  timber  legally  stopped  it  in  transitu  before  the  transitus  was 
at  an  end. 

The  material  facts  may  be  stated  in  a  few  words.  Benbow,  a  merchant  in  Liverpool, 
ordered  a  cargo  of  timber  of  Symes,  a  merchant  at  Quebec,  which  was  di.spatched  fiom 
thence  on  board  a  ship  belonging  to  Biriiie,  of  Montiose,  chartered  by  Benbow.  The 
timber  was  deliverable  at  the  port  of  Fleetwood,  in  Lancashire.  The  price  was  not 
paid;  and,  before  the  arrival  of  the  vessel  in  England,  Benbow  became  bankrupt; 
thereupon  the  defendants,  who  were  the  correspondents  of  the  vendor,  gave,  on  the 
18th  of  July,  to  Birnie,  the  owner,  at  Montrose,  a  notice  [532]  of  stoppage  in  transitu, 
on  behalf  of  the  vendor  ;  and  Birnie,  on  the  20th,  wrote  to  the  captain,  directing  him 
to  hold  the  cargo  at  the  disposal  of  the  defendants'  agents,  and  sent  the  letter  to 
await  the  ariival  of  the  vessel  at  Fleetwood.  On  the  8th  of  August,  the  captain 
arrived  there  with  the  vessel  and  cargo;  but,  on  that  evening,  and  befoi'e  the  receipt 
of  the  letter  by  the  captain  from  his  employer,  an  agent  of  the  assignees  of  Benbow 
went  on  board  to  take  possession  of  the  cargo,  and  had  a  communication  with  the 
captain  on  the  subject,  and  did  certain  acts  on  board,  which  are  stated  in  the  special 
case.  The  captain  went  on  shore  with  the  agent  of  the  assignees,  and  soon  after,  on 
the  same  evening,  the  defendants'  agent  went  on  board  the  vessel,  and  delivered  a 
notice  of  stoppage  in  transitu  to  the  mate,  who  was  left  in  charge  of  the  cargo. 
Afterwards,  the  defendants  got  the  actual  possession  of  the  cargo,  and  the  plaintiffs, 
the  assignees  of  Benbow,  bring  this  action  to  recovei'  it. 

Upon  these  facts,  the  first  question  is,  whether  the  notice  given  by  the  defendants 
to  Birnie,  on  the  18th  July,  was  a  sufficient  stoppage  in  transitu;  for  if  it  was,  the 
alleged  taking  possession  of  the  cargo  by  the  agent  of  the  assignees  of  the  purchaser 
was  too  late.     We  think  it  was  not. 

It  being  admitted  by  the  plaintifls  that  a  notice  to  the  carrier,  on  the  part  of  the 
unpaid  vendor,  is  generally  a  sufficient  stoppage  in  transitu,  two  objections  were  taken 
to  this  notice  ;  the  one,  that  the  defendants,  the  coirespondents  of  the  vendor,  were 
not  authorized  by  him  to  give  it,  (and  the  same  objection  applies  to  every  other  act 
of  the  defendants  which  is  put  forward  as  a  stoppage  in  transitu) :  and  the  other 
objection  is,  that  the  notice  to  the  ship-owner,  who  had  not  himself  personally  the 
custody  of  the  goods,  was,  under  the  circumstances  of  this  case,  insufficient. 

Whether  the  defendants  had  authority  to  make  a  stop-[533]-page  in  transitu  for 
the  vendor,  turns  upon  this  point.  Certain  letters  were  offered  in  evidence,  written 
and  sent  by  Symes  at  a  prior  time  from  Quebec  to  a  Mr.  Chaffers,  the  manager  of  a 
bank  at  Liverpool,  all  referring  to  the  defendants  as  persons  who  were  to  act  for 
Symes  in  ease  any  difficulty  should  arise,  with  respect  to  different  bills  of  exchange 
mentioned  in  those  letters,  or  to  any  others,  (amongst  which  latter  was  a  bill  drawn 
by  Symes  in  favour  of  Chaffers,  on  account  of  the  very  cargo  of  timber  in  question). 
All  these  lettei's  had  been  communicated  to  and  assented  to  by  the  defendants,  before 
they  interfered  ;  and  the  special  case,  in  which  the  facts  were  found  by  an  arbitrator, 
states,  that  if  those  letters,  or  any  of  them,  were  admissible  to  shew  such  a  general 
authority  as  would  warrant  a  stoppage  in  transitu,  they,  together  with  other  evidence 
in  the  cause,  were,  in  the  judgment  of  the  arbitrator,  sufficient  to  prove  it ;  and  it 
must  be  a.ssumed  as  a  fact,  that  there  was  such  an  authority.  We  have  no  difficulty 
in  saying,  that  the  appointment  of  the  defendants  by  Symes  to  act  for  him,  with 
respect  to  other  dishonoured  bills,  and  particularly  the  bill  for  the  cargo  in  question, 
is  some  evidence  of  a  general  authority  to  act  for  him,  or  at  least  of  an  authority  to 
take  such  steps  as  they  should  think  fit  for  the  purpose  of  securing  those  bills  ;  and, 
by  implication,  an  authority  to  stop  the  cargo,  for  the  price  of  which  one  of  the  bills 
was  drawn.  And  if  it  be  any  evidence,  the  mode  of  stating  the  special  case  precludes 
any  question  (if  there  were  any)  as  to  its  weight. 

There  is  no  doubt,  therefore,  of  the  authority  of  the  defendants  to  make  a  stoppage 
in  transitu. 

The  next  question  is,  whether  the  notice  to  Birnie,  the  ship-owner,  living  at 
Montrose,  given  on  the  20th  July,  is  such  a  stoppage  of  the  cargo  then  being  on  the 
high  seas  on  its  passage  to  Fleetwood.  We  think  it  was  not :  but  to  make  a  notice 
effective  as  a  stoppage  in  transitu,  it  [534]  must  be  given  to  the  person  who  has  the 
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immediate  custody  of  the  goods ;  or  if  given  to  the  prinoipal,  whose  servant  has  the 
custody,  it  must  be  given,  as  it  was  in  the  ease  of  Litt  v.  C'owlaj  (7  Taunt.  169),  at 
such  a  time,  and  under  such  circumstances,  that  the  principal,  by  the  exercise  of 
reasonable  diligence,  may  communicate  it  to  his  servant  in  time  to  prevent  the  delivery 
to  the  consignee ;  and  to  hold  that  a  notice  to  a  principal  at  a  distance  is  sufficient  to 
revest  the  property  in  the  unpaid  vendor,  and  render  the  principal  liable  in  trover  for 
a  subsequent  delivery  ))y  his  servants  to  the  vendee,  when  it  was  impossible,  from  the 
distance  and  want  of  means  of  communication,  to  pievent  that  delivery,  would  be  the 
height  of  injustice.  The  only  duty  that  can  be  imposed  on  the  absent  principal  is, 
to  use  reasonable  diligence  to  prevent  the  delivery ;  and  in  the  present  case  such 
diligence  was  used. 

The  case,  therefore,  is  resolved  into  this  question,  whether  the  circumstances  which 
occurred  on  the  evening  of  the  8th  August,  when  the  agent  of  the  assignees  went  on 
board,  amounted  to  a  taking  possession,  so  as  to  determine  the  right  to  stop  in 
transitu. 

The  law  is  clearly  settled,  that  the  unpaid  vendor  has  a  right  to  retake  the  goods 
before  they  have  arrived  at  the  destination  originally  contemplated  by  the  purchaser, 
unless  in  the  meantime  they  have  come  to  the  actual  or  constructive  possession  of  the 
vendee.  If  the  vendee  take  them  out  of  the  possession  of  the  carrier  into  his  own 
before  their  arrival,  with  or  without  the  consent  of  the  carrier,  there  seems  to  be  no 
doubt  that  the  transit  would  be  at  end  ;  though,  in  the  case  of  the  absence  of  the 
carrier's  consent,  it  may  be  a  wrong  to  him,  for  which  he  would  have  a  right  of  action. 
This  is  a  case  of  actual  possession,  which  certainly  did  not  occur  in  the  present  instance. 
A  case  of  constructive  possession  is,  where  the  [535]  carrier  enters  expressly,  or  by 
implication,  into  a  new  agreement,  distinct  from  the  original  contract  for  carriage,  to 
hold  the  goods  for  the  consignee  as  his  agent,  not  for  the  purpose  of  expediting  them 
to  the  place  of  original  destination,  pursuant  to  that  contract,  but  in  a  new  character, 
for  the  purpose  of  custody  on  his  account,  and  subject  to  some  new  or  further  order 
to  be  given  to  him. 

It  appears  to  us  to  be  very  doubtful,  whether  an  act  of  marking  or  taking  samples, 
or  the  like,  without  any  removal  from  the  possession  of  the  carrier,  so  as  though  done 
with  the  intention  to  take  possession,  would  amount  to  a  constructive  possession, 
unless  accompanied  with  such  circumstances  as  to  denote  that  the  carrier  was  intended 
to  keep,  and  assented  to  keep,  the  goods  in  the  nature  of  an  agent  for  custody.  In 
the  case  of  Foster  v.  Frampton  (6  B.  &  C.  107  ;  9  D.  &  R.  108),  it  is  clear  that  there 
were  such  eircura.stances  ;  whether  in  that  of  Ellis  v.  Hunt  (7  T.  R.  46)  is  doubtful  ; 
but  it  is  unnecessary  to  determine  this  point,  as  there  is  no  finding  in  this  case  even 
of  any  act  done  to  the  timber  with  intent  to  take  possession.  It  is  said,  indeed,  that 
the  agent  of  the  assignees  touched  the  timber,  but  whether  by  accident  or  design  is 
not  stated.  There  being  then  no  such  act  of  ownership,  it  seems  to  us  that  unless, 
by  contract  with  the  captain,  express  or  implied,  the  relation  in  which  he  stood  before, 
as  a  mere  instrument  of  conveyance  to  an  appointed  place  of  destination,  was  altered, 
and  he  became  the  agent  of  the  consignee  for  a  new  purpose,  there  was  no  constructive 
possession  on  the  part  of  the  vendee. 

There  is  no  proof  cf  any  such  contract.  A  promise  by  the  captain  to  the  agent  of 
the  assignees  is  stated,  but  it  is  no  more  than  a  promise,  without  a  new  consideration, 
to  fulfil  the  original  contract,  and  deliver  in  due  couise  to  the  consignee,  on  payment 
of  freight,  which  leaves  the  captain  in  the  same  situation  as  before  ;  after  the  agree- 
ment he  [536]  remained  a  mere  agent  for  expediting  the  cargo  to  its  original 
destination. 

We  therefore  think  that  the  transaction  on  the  8th  August  did  not  amount  to  a 
constructive  possession  by  the  vendees,  and  therefore  the  defendants  are  entitled  to 
our  judgment. 

Judgment  for  the  defendants. 

Elsley  v.  Kirby.  Exch.  of  Pleas.  Jan.  31,  1842. — The  sheriflf  or  other  inferior 
judge  to  whom  a  writ  of  trial  is  directed  out  of  a  superioi'  court  has  no  authority 
to  certify,  under  the  Tower  Hamlets  Court  of  Requests  Act,  2.3  Geo.  2,  e.  30, 
s.  8,  that  there  was  a  probable  and  reasonable  cause  of  action  for  40s.  or  more. — 
A  party  who  sues  in  a  superior  court  a  defendant  residing  within  the  jurisdiction 
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of  the  Tower  Hamlets  Court  of  Requests  Act,  for  a  debt  being  the  balance  of 
account  on  a  demand  originally  exceeding  £5,  but  reduced  below  that  amount 
by  payments  before  action  brought,  is  not  liable  to  costs,  though  he  recover  less 
than  40s. 

[S.  C.  1  Dowl.  (N.  S.)  946  ;   V2h.J.  Ex.  9G.] 

Pearson  had  obtained  a  rule  to  shew  cause  why  a  suggestion  should  not  be  entered 
on  the  record,  in  order  to  give  the  defendants  costs,  under  the  Tower  Hamlets  Court 
of  Requests  Act,  23  Geo.  2,  c.  30.(«)  It  appeared  [537]  from  the  aflidavits,  that  the 
action  was  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange  for  171  13s.  7d., 
but  by  the  particulars  the  plaintifl'  claimed  only  a  balance  of  81.  1.5s.,  principal  and 
interest,  givirjg  credit  for  £11  paid  in  respect  of  the  bill.  The  bill  itself,  when  pro- 
duced on  the  trial,  which  took  place  before  the  Secondary  of  London,  under  a  writ  of 
trial,  bore  an  indorsement  in  the  plaintiff's  handwriting,  acknowledging  the  receipt  of 
£7.  It  was  proved  that  the  defendant  resided  within  the  district  comprised  in  the 
Court  of  Requests  Act,  and  was  liable  to  be  summoned  to  that  Court.  The  Secondary 
left  it  to  the  jury  to  say  whether  this  was  a  payment  in  addition  to  the  £11;  they 
thought  it  was,  and  gave  a  verdict  for  the  plaintiil'  for  11.  15s.  only.  The  Secondary 
certitied,  under  the  statute  23  Geo.  2,  c.  30,  s.  8,  that  there  was  a  probable  and 
reasonable  cause  of  action  for  £5. 

C.  Jones  now  shewed  cause.  The  certificate  of  the  Secondary,  by  the  express 
provision  of  the  Sth  section,  prevents  the  operation  of  the  disabling  clause  of  the 
act  of  Parliament,  and  the  plaintiff  is  therefoi'e  entitled  to  his  costs.  [Parke,  B. 
Is  the  certificate  of  the  Secondary  sufficient  for  that  purpose'?  It  has  been  held 
that  the  [538]  sherifi',  or  other  inferior  judge,  to  whom  a  writ  of  trial  is  directed, 
cannot  certify  to  deprive  the  plaintiff  of  costs  under  the  stat.  43  Eliz.  c.  6,  s,  2 
(Jones  V.  Barnes,  2  M.  &  W.  313;  lVardr(yper  v.  liichardsmi,  1  Ad.  &  Ell.  7.5  ;  3  Nev. 
&  M.  839).]  That  statute  requires  the  certificate  of  the  justices  before  whom  the 
action  shall  be  tried,  and  it  has  been  held  that  the  sheriff  is  not  a  justice  within  the 
act ;  but  here  the  act  of  Parliament  speaks  of  "  the  judge  or  judges  who  shall  try  the 
said  cause,"  and  the  Secondary  is  clearly  within  those  words.  But,  further,  the  stat. 
2  Will.  4,  0.  65,  s.  10,  saves  the  jurisdiction  of  the  superior  courts  in  a  case  like 
this,  vphere  the  demand  originally  exceeded  £5,  and  has  been  reduced  below  that 

(n)  Sect.  7  whereof  enacts,  "  that  if  in  any  action  of  debt,  or  action  on  the  case 
upon  an  assumpsit,  for  recovery  of  any  debt  to  be  sued  or  prosecuted  against  any 
person  or  persons  aforesaid,  in  any  of  the  King's  Courts  at  Westminster,  or  elsewhere 
out  of  the  said  Court  of  Requests,  it  shall  appear  to  a  judge  of  the  Court  where  such 
action  shall  be  sued  or  prosecuted,  that  the  debt  to  be  recovered  by  the  plaintiff  in 
such  action  doth  not  amount  to  the  sum  of  40s.,  and  the  defendant  in  such  action 
shall  duly  prove  by  sufficient  testimony,  to  be  allowed  by  the  judge  or  judges  of 
the  said  Court  where  such  action  shall  depend,  that  at  the  time  of  commencing  such 
action  such  defendant  Vas  resident  within  the  district  thereinbefore  described,  and 
was  liable  to  be  warned  or  summoned  before  the  said  Court  of  Requests  for  such 
debt;  then  and  in  such  case  the  said  judge  or  judges  shall  not  allow  to  the  said 
plaintiff  any  costs  of  suit,  but  shall  award  that  the  said  plaintiff  shall  pay  so  much 
ordinary  costs  to  the  party  defendant  as  such  defendant  shall  justly  prove,  before  the 
said  judge  or  judges,  it  hath  truly  cost  him  in  the  defence  of  the  said  suit. 

Sect.  8  provides,  that  where  the  plaintiff  shall,  upon  any  action  brought  in  any  of 
the  King's  Courts  at  Westminster,  obtain  a  verdict  for  less  than  40s.,  if  the  judge  or 
ju<lges  who  shall  try  the  said  cause  shall  certify  that  there  was  a  probable  or  rea.son- 
able  cause  of  action  for  40s.  or  more,  in  every  such  case  the  plaintirt'  shall  not  be  liable 
to  pay  costs,  but  shall  recover  his  costs  of  suit  as  if  this  act  had  not  been  made. 

Sect.  21  enacts,  that  no  action  or  suit  for  any  debt  not  amounting  to  the  sum  of 
40s.,  and  recoverable  bj'  virtue  of  this  act,  in  the  said  Court  of  Requests,  shall  be 
brought  against  any  person  residing  or  inhabiting  within  the  jurisdiction  thereof,  in 
any  other  court  whatsoever. 

By  the  2  Will.  4,  c.  65,  the  jurisdiction  of  the  above  court  is  extended  to  debts 
amounting  to  £5  ;  and  s.  10  provides,  that  nothing  in  the  recited  act  (23  Geo.  2,  c.  30), 
or  in  that  act,  shall  enable  the  commissioners  to  decide  on  any  debt,  for  any  sum 
being  the  balance  of  an  account  on  a  demand  originally  exceeding  £5. 
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aniount  by  payments.  Gnen  v.  Bolton  (4  Bing.  N.  C.  308  ;  5  Scott,  746)  is  an  express 
decision  to  that  effect,  upon  the  words  of  this  very  act.  [Parke,  B.,  referred  to  Pope 
V.  Banyanl  (3  M.  &  W.  424).] 

Pearson,  contra.  First,  the  Secondary  had  no  power  to  certify.  The  words  of 
the  statute  of  Elizabeth  are  much  more  extensive  than  those  of  this  act :  viz.,  that 
"if  upon  any  action  personal,  to  be  brought  in  any  of  her  Majesty's  courts  of  West- 
minster, it  shall  appear  to  the  judges  of  the  same  Court,  and  be  so  signified  and  set 
down  by  the  justices  before  whom  the  same  shall  be  tried,  &c.  &c.,  in  every  such  case 
the  judges  or  justices,  before  whom  any  such  action  shall  be  pursued,  shall  not  award 
for  costs,"  &c.  &c.  In  JVardroper  v.  Richardson,  Littledale,  J.,  says,  "The  words 
'judges'  and  'justices'  cannot  mean  any  but  the  judges  and  justices  of  the  Courts  at 
Westminster."  The  same  construction  must  be  put  upon  the  words  "judge  or  judges  " 
in  this  statute  :  they  clearly  mean  the  same  persons  as  are  mentioned  in  section  7, 
where  they  are  expressly  designated  as  "the  judge  or  judges  of  the  Court  where  such 
action  shall  be  sued."  [Parke,  B.  Those  [539]  words  certainly  mean  a  judge  or 
judges  of  the  superior  Court.  The  question  therefore  is,  whether  this  is  the  balance 
of  a  debt  or  demand  originally  exceeding  £5.]  The  stat.  2  Will.  4,  c.  6.5,  s.  10,  ought 
not  to  be  construed  to  take  away  any  power  given  by  the  former  statute  ;  that  act 
was  meant  to  be  enabling,  not  restrictive.  But  further,  the  21st  section  of  the 
23  Geo.  2,  c.  30,  imposes  an  absolute  prohibition  on  the  suing  in  any  other  court  for 
any  debt  not  amounting  (i.e.  at  the  time  of  action  brought)  to  40s.,  and  recoverable 
in  the  Court  of  Requests ;  and  the  2  Will.  4,  c.  65,  contains  no  repeal  of  that  clause. 

Pakke,  B.  With  respect  to  the  first  answer  which  has  been  given  to  this  rule, 
that  the  Secondary,  who  tried  the  cause,  has  granted  a  certificate  that  the  plaintiff 
had  a  reasonable  and  probable  cause  of  action  to  a  greater  amount  than  £-5,  I  am  of 
opinion  that  that  is  not  a  certificate  of  a  judge  within  the  meaning  of  the  act  of  Parlia- 
ment. Then  the  other  question  is,  whether  this  case  is  within  the  operation  of  the 
proviso  in  the  10th  section  of  the  stat.  2  Will.  4,  c.  65.  This  is  clearly  a  debt  which 
could  have  been  sued  for  in  the  Court  of  Requests,  under  the  statute  of  23  Geo.  2, 
c.  30,  and  the  only  question  is,  whether  it  is  within  the  subsequent  act.  The  proviso 
refers  expressly  to  the  former  act,  and,  as  it  seems  to  me,  controls  the  meaning  of 
that  act.  It  provides,  that  nothing  in  the  recited  act,  or  in  that  act,  shall  enable  the 
commissioners  to  decide  on  any  debt  for  any  sum  being  the  balance  of  an  account  on 
a  demand  originally  exceeding  £b.  Therefoi'e,  although  the  plaintiff  recovers  less 
than  40s.,  the  effect  of  this  clause  is  to  prevent  the  commissioners  from  entertaining 
any  jurisdiction  over  the  balance  of  any  debt  originally  exceeding  £b.  That  brings 
the  question  to  what  is  meant  by  "a  demand  originally  exceeding  £,b."  Now,  in  the 
case  which  has  been  cited,  of  Grreen  v.  Bolton,  the  Court  of  Common  [540]  Pleas  held, 
that  a  debt  which  originally  exceeded  £5,  but  had  been  reduced  below  that  amount 
by  payments  from  time  to  time  before  action  brought,  was  within  this  10th  section. 
This  was  a  debt,  therefore,  which  was  properly  sued  for  in  the  superior  Court,  and 
the  rule  must  be  discharged. 

Lord  Abinger,  C.  B.,  and  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 

Jewison  v.  Dyson.  Exch.  of  Pleas.  Jan.  29,  1842.— By  charter  of  the  23  Edw.  3, 
the  King  granted  to  the  Earl  (afterwards  Duke)  of  Lancaster,  (inter  alia),  that 
he  might  have  the  return  of  all  writs  of  the  King  and  his  heirs,  and  summons  of 
the  Exchequei',  and  the  attachment  as  well  of  pleas  of  the  Crown  [attachiamenta 
de  placitis  coronte]  as  of  other  pleas  whatsoever,  in  all  his  lands  and  fees,  so  that  no 
sheriff'  or  other  bailiff  or  ministei'  of  the  King,  or  his  heirs,  might  enter  those 
lands  or  fees  to  execute  the  same  writs  and  summons,  or  to  make  attachment  of 
pleas  of  the  Crown,  or  other  pleas  aforesaid,  or  to  do  any  other  office  there,  unless 
in  default  of  the  same  Earl  and  his  bailiffs  and  ministers  in  his  lands  and  fees 
aforesaid  : — Held,  that  thereby  the  right  to  appoint  coroners  within  the  Duchy 
of  Lancaster  was  granted,  and  that  such  right  was  an  exclusive  one  :  that,  there- 
fore, notwithstanding  modern  usage  to  the  contrary,  the  county  coroner  had  no 
authoiity  to  exercise  the  office  within  any  of  the  possessions  of  the  duchy,  con- 
currently, with  the  duchy  coroners,  nor  unless  in  default  of  their  performance  of 
the  office. — Upon  a  question  whether  the  Crown,  in  right  of  the  Duchy  of  Lancaster, 
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had  the  exclusive  right,  uiuler  the  above  giant,  of  appointing  a  coroner  within 
the  honour  of  Pontefract,  evidence  of  appointments  of  coi-oners,  and  of  their 
acting,  in  other  parts  of  the  duchy,  out  of  the  honour  of  Pontefract,  was  lield 
admissible. — By  an  order  made  in  1670,  by  the  Chancellor  and  Council  of  the 
Duchy  of  Ijaneaster,  after  reciting  that  the  Court  was  informed  that  the  coroner 
within  the  honour  of  Pontefiact,  parcel  of  the  duchj',  had  usually  returned  their 
inquests  to  the  Crown  (Jtfice,  without  taking  notice  therein  that  they  arose  within 
the  liberties  of  the  duchy,  it  was  ordered  that  the  coroners  should  thenceforward 
specify  in  their  returns  when  and  where  the  inquests  were  held  : — Held  admissible 
in  evidence,  although  no  proof  was  given  of  any  thing  done  under  it. 

[S.  C.  11  L.  J.«;.K.  401.] 

Case.  The  first  count  of  the  declaration  stated,  that  the  liberty  and  franchise  of 
the  honour  of  Pontefract,  in  the  county  of  York,  is  an  ancient  liberty  and  franchise 
of  our  Sovereign  Lady  the  Queen,  in  right  of  the  Duchy  of  Lancaster,  of  great  extent, 
to  wit,  of  the  extent  of  100,000  acres,  and  including  therein  divers,  to  wit,  200  town- 
ships :  And  whereas  our  Sovereign  Lady  the  Queen,  in  right  of  her  said  duchy,  before 
and  at  the  time  of  the  making  of  the  letters  patent  hereinafter  mentioned,  was,  and 
continuall}'  from  thence  hitherto  [541]  hath  been  and  still  is  lawfully  entitled  to 
appoint  the  coroner  of  and  within  the  said  liberty  and  franchise,  and  no  other  person 
whatsoever,  at  the  time  of  the  committing  of  the  several  grievances  by  the  defendant 
hereinafter  mentioned,  had  lawful  right  or  authority  to  perform  or  execute  any  duty 
within  the  said  libeity  and  franchise,  or  take  an}'  fees,  profits,  or  emoluments,  to  the 
said  office  of  coroner  appertaining,  for  any  such  duty  performed  or  executed  within 
the  said  liberty  and  franchise,  unless  in  default  of  our  said  Lady  the  Queen,  or  of  the 
coroner  appointed  by  her :  And  whereas  our  said  Lady  the  t|)ueen,  heretofore,  to  wit, 
on  the  1st  day  of  December,  1837,  by  her  said  letters  patent,  sealed  with  her  seal 
of  the  said  Duchy  of  Lancaster,  [profert],  gave  and  granted  to  the  plaintiff  the  office 
of  coroner  of  and  within  the  said  liberty  and  franchise,  together  with  all  and  singular 
the  pre-eminence,  fees,  rewards,  profits,  and  emoluments  to  the  said  office  belonging, 
to  have,  hold,  enjoy,  occupy,  and  exerci.se  the  said  office  during  her  Majesty's  pleasure : 
provided,  that  the  plaintiff  should  not  in  any  manner  interfere  with  or  execute  his 
said  office  of  coroner,  by  taking  any  inquests  on  the  body  or  bodies  of  any  pei'son 
or  persons  who  might  die  within  the  gaol  of  the  said  honour ;  and  provided  also,  that 
the  said  letters  should  be  enrolled  within  three  months  then  next  ensuing,  &c. :  as 
by  the  said  letters  patent,  reference  being  thereunto  had,  will  more  fully  appear.  The 
count  then  averred  the  due  enrolment  of  the  letters  patent,  the  acceptance  thereof  by 
the  plaintiff,  and  that  he  had  from  thence  hitherto  been  and  still  is  the  coi'oner  of  and 
within  the  said  liberty  and  franchise,  her  Majesty's  pleasure  never  having  been  in  any 
way  determined  or  revoked  ;  whereby  the  plaintifl^,  at  the  time  of  the  committing  of 
the  grievances  by  the  defendant,  was,  and  continually  from  thence  hitherto  hath  been, 
and  still  i.s,  the  coroner  of  and  within  the  said  liberty  and  franchise  as  aforesaid,  and 
lawfully  possessed  of  the  said  ofiice,  and  by  reason  thereof,  [542]  during  all  the  time 
last  aforesaid,  of  right  had  and  hath  had,  and  still  of  right  ought  to  have,  the  exclusive 
right  to  take  and  hold  inquests  within  the  said  liberty  and  franchise,  upon  the  view 
of  the  bodies  of  persons  lying  dead,  and  who  have  come  by  their  death  within  the 
same,  and  whereof  inquisitions  ought  by  law  to  be  taker.,  save  and  except  upon  the 
body  or  bodies  of  any  person  or  persons  who  might  die  within  the  gaol  of  the  said 
honour,  and  to  divers  fees,  profits,  and  emoluments  to  the  said  office  of  coroner  belonging 
and  appertaining,  unless  in  default  of  our  said  Lady  the  Queen,  or  of  him  the  plaintiff, 
whereof  the  defendant,  during  all  the  time  aforesaid,  had  notice.  It  then  alleged, 
that  before  and  at  the  time  of  the  committing  of  the  grievance  by  the  defendant 
hereinafter  next  mentioned,  and  after  the  making  of  the  said  letters  patent,  and  the 
acceptance  thereof  by  the  plaintiff  as  aforesaid,  and  whilst  he  was  such  coroner  as 
aforesaid,  to  wit,  on  the  8th  July,  1839,  one  Edward  Nicholls  was  suddenly  slain  and 
dead,  and  came  to  his  death  within  the  said  liberty  and  franchise,  and  not  within  the 
said  gaol,  and  his  body  was  lying  dead  within  the  said  liberty  and  franchise,  and  an 
inquisition  ought  by  law  to  have  been  holden  and  taken  upon  the  view  thereof;  and 
the  plaintiff  was  then  ready  and  willing  to  hold  and  take  the  same  in  pursuance  of 
his  said  office,  and  in  performance  of  his  duty  in  that  behalf,  and  neither  our  .said 
Lady  the  Queen,  nor  the  plaintiff,  had  made  any  default  of  any  kind  in  their  duty 
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ill  that  behalf,  whereof  the  defendant  then  also  had  notice.  Neverthelcs.s  the  defen- 
dant, well  knowing  the  premises,  but  contriving  and  intending  to  injure  the  plaintiff, 
and  wrongfully  to  deprive  him  of  the  fees,  profits,  and  emoluments  which  ought  to, 
and  otherwise  would,  have  accrued  to  him  in  that  behalf,  and  to  intrude  upon  and 
disturb  him  in  the  possession  and  enjoyment  of  his  said  ofiice,  heretofore,  to  wit,  on 
&c.,  without  any  lawful  right  or  authority  whatsoever,  performed  [543]  and  exercised 
the  otticc  and  duty  of  coroner  within  the  said  liberty  and  franchise,  to  wit,  at  the 
township  of  Heath,  within  the  same,  and  then  took  and  held  within  the  same,  that  is 
to  say,  at  Heath  aforesaid,  an  imiuisition  upon  the  view  of  the  body  of  the  said  Edward 
Nicholls,  so  lying  dead  within  the  same  as  aforesaid,  and  afterwards,  to  wit,  on  &c., 
received  and  took  to  his  own  use  di\^rs  fees,  profits,  and  emoluments  for  and  in 
respect  of  the  said  inquisition  so  taken  and  held  by  him  as  aforesaid,  and  wrongfully 
and  illegally  defrauded  the  plaintiff  thereof,  and  prevented  him  from  receiving  the 
same,  and  from  exercising  his  said  ofhce  of  coroner  of  and  within  the  said  liberty 
and  franchise,  and  intruded  upon  and  disturbed  him  in  the  possession  and  enjoyment 
thereof. 

There  were  three  other  counts  in  the  declaration,  in  respect  of  inquisitions  held 
by  the  defendant  on  the  bodies  of  other  persons,  at  other  places  within  the  honour. 

To  this  declaration  the  defendant  pleaded  : 

First,  That  our  Lady  the  Queen  did  not  grant  to  the  plaintiff  the  office  of  coroner 
of  and  within  the  said  liberty  and  franchise,  modo  et  forma. 

Secondly,  That  our  Lady  the  Queen,  at  the  time  of  the  said  making  the  said 
letters  patent  in  the  declaration  mentioned,  was  not  lawfully  entitled  to  appoint  the 
coroner  of  and  within  the  said  liberty  and  franchise,  so  and  in  such  manner  that  no 
other  person  whatsoever  should  have  lawful  right  and  authority  to  perform  or  execute 
the  duty  and  office  of  coroner  within  the  said  liberty  and  franchise,  and  to  take  the 
fees,  profits,  and  emoluments  to  the  said  office  of  coroner  appertaining  for  any  such 
duty  performed  or  executed  within  the  said  liberty  or  franchise,  unless  in  default  of 
our  said  Lady  the  Queen,  or  of  the  coroner  appointed  by  her,  as  in  the  declaration 
alleged. 

Thirdly,  That  the  defendant,  at  the  several  times  when,  &c.,  was  one  of  the 
coroners  for  the  county  of  York,  duly  elected  and,  sworn  in  that  behalf,  and  at  the 
said  several  [544]  times  when,  &c.  had,  as  such  coroner,  lawful  right  to  perform  and 
execute  within  the  said  liberty  and  franchise  the  office  and  duties  of  coroner,  and  to 
take  the  fees,  profits,  and  emoluments  to  the  said  office  and  duty  within  the  said 
supposed  liberty  and  franchise  appertaining,  the  said  supposed  liberty  and  franchise 
being  at  those  times  within  and  part  of  the  said  county  of  York  ;  without  this,  that 
the  coroner  appointed  by  our  said  Lady  the  Queen  had  at  the  said  times  when,  &c., 
exclusive  right  and  authority  to  perform  or  execute  the  office  and  duty  of  coroner  in 
the  said  liberty  and  franchise,  &c.  &c.,  modo  et  forma. 

Fourthly,  That  the  defendant,  at  the  time  of  the  committing  the  said  several 
supposed  grievances,  &c.,  was  one  of  the  coroners  for  the  county  of  York,  duly 
elected  and  sworn  in  that  behalf,  and  at  the  .said  times  when,  &c.,  had,  as  such 
coroner,  lawful  and  concurrent  right  with  the  plaintiff  to  perform  and  execute  within 
the  said  liberty  and  franchise  the  office  and  duties  of  coroner,  &c.,  the  said  supposed 
liberty  and  franchise  being  at  the  said  several  times  when  &c.,  within  and  part  of 
the  said  county  of  York :  without  this,  that  no  other  person  whatsoever,  other  than 
the  coroner  appointed  by  our  said  Lady  the  Queen,  at  the  time,  &c.,  had  lawful  right 
or  authority  to  perform  or  execute  any  duty  within  the  said  liberty  or  franchise,  or 
take  any  fees  &c.  to  the  office  of  coroner  appertaining  &c.,  modo  et  forma.  On  all 
these  pleas  issues  were  joined. 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  York  assizes.  For 
the  plaintiff,  there  was  first  put  in  a  charter  of  the  date  of  25th  September,  23  Edw.  3, 
(A.I).  1349,  whereby  that  king  granted  to  Henry,  then  Earl,  afterwards  Duke,  of 
Lancaster  (on  the  surrender  of  a  former  charter  granted  to  his  father,  in  the  16  Edw.  3), 
inter  alia,  "  that  the  same  Earl  may  have  the  return  of  all  writs  of  us  and  our  heirs, 
and  summons  of  the  exchequer  of  us  and  our  heirs,  and  the  attachment,  as  well  of 
pleas  of  [545]  the  crown  as  of  other  pleas  whatsoever,  [attachiamenta  tam  de  placitis 
corona  quam  de  aliis  quibuscumque],  in  all  his  lands  and  fees,  so  that  no  sheriff  or 
other  bailiff  or  minister  [vicecomes  vel  alius  ballivus  aut  minister]  of  us  or  our  heirs 
may  enter  those  lands  or  fees  to  execute  the  same  writs  and  summons,  or  to  make 
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attachment  of  pleas  of  the  Crown,  or  other  pleas  aforesaid,  or  to  do  any  other  office 
there  [sen  ad  attachiament  de  placitis  corona  vel  aliis  pr;edietis,  aiit  aIii|uod  aliud 
officium  ibidem  faciendum],  unless  in  default  of  the  same  Karl  and  his  bailiti's  and 
ministers  in  his  lands  and  fees  aforesaid."  And  it  was  contended  that  the  necessary 
inference  from  these  words  was,  that  the  power  to  appoint  a  coroner  within  the  lands 
of  the  grantee  passed  thereby,  inasmuch  as  the  coroner  was  the  only  otlicer  who  by 
law  could  hold  pleas  of  the  crown,  by  virtue  of  the  Stat,  of  Westminster  the  1st, 
3  Edw.  1.  Several  subsequent  charters  of  the  38  Edw.  3,  the  20  Kic.  2,  1  Hen.  4, 
2  Hen.  5,  and  1  Edw.  4,  confirming  the  privileges  and  franchises  granted  by  the 
original  charter,  were  also  put  in  and  read.  The  inquisito  post  raoi-tcm  taken  on  the 
death  of  Henrj'  first  Duke  of  Lancaster,  A.D.  1361,  was  also  read,  whereby  it  was 
found  that  he  died  seised  (inter  alia)  of  the  castle,  town,  and  honour  of  Pontefract, 
with  the  manor,  lands,  and  tenements,  &c.,  thereunto  belonging.  Next  were  produced 
letters  patent  of  the  1  Hen.  5,  A.D.  1413,  whereby  John  Frankys  was  appointed 
"feodary  of  the  honour  of  Pontefract,  in  the  county  of  York,  during  the  king's 
pleasure,  to  be  answerable  from  time  to  time  for  what  pertained  to  his  said  office, 
during  his  continuance  therein,  receiving  for  the  discharge  of  the  said  otfice  the  fees 
and  wages  therefoi-e  due  and  accustomed."  Similar  subsequent  appointments  in  the 
years  1425,  1461,  1485,  1501,  1526,  and  1559,  were  also  put  in.  The  accounts  of 
\Vm.  Gyrlington,  the  feodary  appointed  in  1526,  were  read,  wherein  he  rendered 
to  the  crown  an  account  (inter  alia)  of  certain  chattels  of  Robert  Mawe,  late  of 
Gyrlington,  [546]  in  the  honour  of  Pontefract,  "a  felon  who  fled,  and  was  taken  and 
seised  by  the  aforesaid  feodary."  Letters  patent  of  the  3rd  Eliz.  1561  were  next 
read,  whereby  John  Malet  was  appointed  to  the  office  of  "  feodary  and  bailiff  of  the 
liberties  and  franchises  of  the  honour  of  Pontefract,  part  of  the  duchy  of  Lancaster, 
in  the  county  of  York,  and  the  offices  of  escheator,  coroner,  and  clerk  of  the 
market  of  the  duchy  aforesaid,  in  the  said  honour  of  Pontefract,  in  the  county 
aforesaid ;  to  have,  enjoy,  occupy,  and  exercise  the  offices  aforesaid,  and  either 
of  them,  to  the  aforesaid  John  Malet,  by  himself  and  by  his  sufficient  deputy  or 
deputies  for  whom  he  will  answer,  during  pleasure,  with  the  wages  and  fees  to  the 
same  office  anciently  lawfully  due,  and  of  right  accustomed,"  &c.  &c.  Subsequent 
appointments  in  the  same  terms,  of  the  dates  of  1572,  1608,  and  1613,  were  also  given 
in  evidence.  It  then  appeared,  that  by  a  marriage  settlement  made  on  Queen 
Henrietta  Maria,  the  wife  of  Charles  I.,  (11th  July,  1629),  inter  alia,  the  castle  of 
Pontefract,  bailiwicks  of  East  Pontefract,  South  Pontefract,  West  Pontefract,  and 
North  Pontefract,  &e.,  with  several  wapentakes,  &c.,  all  described  as  "  being  within 
and  parcel  of  the  honour  of  Pontefract,  and  also  all  rents  and  farms,  and  fines  for 
respite  of  homage,  with  their  appurtenants,  charged  in  the  account  of  the  feodary  of 
the  honour  of  Pontefract,  as  appeareth  by  the  account  of  the  feodary  thereof  men- 
tioned to  be  of  the  yearly  value  of  341.  19s.  ll|d.,"  were  conveyed  to  the  Earl  of 
Holland  and  others,  as  trustees  for  secuiing  a  jointure  to  her  Majesty :  and 
the  17  Car.  1,  (1642),  and  again  in  the  12  Car.  2,  (1660),  and  the  13  Car.  2, 
(1661),  there  were  letters  patent,  granting  to  certain  persons  appointed  by  the 
trustees,  the  office  of  feodary  and  coroner  of  the  honour.  In  the  24  Car.  2, 
(1672),  the  same  possessions  were,  on  the  death  of  Queen  Henrietta  Maria,  settled 
upon  Catharine  of  Braganza,  the  queen  of  Charles  II.  Previously,  in  the  same 
year,  a  lease  had  been  made  by  the  former  queen  and  her  trustees  [547] 
for  forty  years,  if  the  lessees  should  so  long  live,  of  "  the  bailiwicks  of  East, 
South,  West,  and  North  Pontefract,"  &c.,  "together  with  the  office  or  offices  of  bailiff 
or  bailiffs,  and  collector  of  the  rents  and  profits  within  all  and  singular  the  said  baili- 
wicks," &c.,  and  also  all  that  the  liberty  and  franchise  of  the  said  honour,  and  the 
office  of  bailiff  and  collector  of  all  fines,  amerciaments,  estreats,  and  forfeitures,  in 
every  the  courts,  &c.,  to  be  forfeited  within  the  said  honour  and  premises,  to  be  levied 
and  collected  by  the  bailiffs  thereof,  and  the  execution  and  return  of  all  and  singular 
writs,  precepts,  process,  and  of  all  and  singular  the  courts,  justices,  commissioners, 
and  estreators  of  the  King's  Majesty,  and  the  execution  thereof  within  the  said 
honour  and  premises,  with  all  and  singular  their  rights,  members,  and  appurtenances." 
And,  in  the  28  Car.  2,  (1675),  and  again  in  3  Ann.  (1704),  Queen  Catharine  and  her 
trustees  demised  the  reversion  of  the  same  premises,  expectant  on  the  determination 
of  the  existing  lease,  for  a  further  term  of  forty  years,  determinable  on  the  life  of  the 
lessee.     In  1706,  Queen  Anne,  by  letters  patent,  granted  to  Nathaniel  Booth  the  office 
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"of  feodai-y  ;iih1  bailill"  of  the  liberties  and  franchises  of  the  honour  of  Poiitefract, 
together  with  the  return  of  writs  of  and  in  the  same,  and  the  office  of  escheator, 
coroner,  and  clerk  of  the  market  in  the  said  honour,  and  also  the  office  of  bailiff  and 
collector  of  the  rents,  farms,  and  revenues  of  East  Pontefract,  and  the  office  of  collector 
of  the  courts  there,  &c.  &c.,  during  pleasure."  Another  grant  to  John  Claj^  in  1728, 
in  the  same  terms;  also  subsequent  leases,  of  the  dates  of  1749,  17-56,  and  1765,  of 
the  same  premises  as  were  comprised  in  the  lease  of  1762,  were  also  read.  In  1766, 
Kichard  Towne,  the  lessee  under  the  lease  of  1675,  by  virtue  of  a  license  obtained 
from  the  Duchy  Office,  assigned  his  interest  in  the  demised  premises,  except  the  office 
of  coroner;  and  in  1786,  the  party  in  whom  the  interest  under  the  assignment  had 
then  vested,  took  a  new  lease  from  the  [548]  crown,  including  that  office,  for  twenty 
years  from  the  13th  March,  1796.  In  1793  the  office  of  coroner  of  the  honour  was 
again  granted  to  Thomas  Laing;  in  1801  it  was  demised  for  thirty-one  years  to 
William  Carratt ;  in  1815  that  lease  was  surrendered  to  the  Crown,  and  a  new  lease 
for  thirty-one  years  from  that  date  was  granted  to  the  same  person  ;  in  1819  Carratt 
obtained  a  license  to  assign  the  office  to  the  plaintiff,  and  assigned  it  accordingly  by 
deed  dated  17th  May,  1819;  and  in  1828,  1830,  and  1837,  there  were  successive 
gr'ants  of  the  office  to  the  plaintiff  by  letters  patent,  by  George  IV.,  William  IV.,  and 
her  present  Majesty. 

It  was  then  proposed,  on  the  part  of  the  plaintiff,  to  give  in  evidence  grants  by 
the  Crown  of  lilserties  and  offices  within  other  parts  of  the  Duchy  of  Lancaster,  not 
parcel  of  the  honour  of  Pontefract.  This  evidence  was  objected  to  by  the  defendants' 
counsel,  but  the  learned  Judge,  after  argument,  admitted  it.  Accordingly,  a  grant 
was  read  of  the  22  Ric.  2  (A.D.  1399,  on  the  death  of  John  of  Gaunt,  Duke  of 
Lancaster),  to  Thomas  Duke  of  Surrey,  of  the  custody  of  the  manor  of  Rodley  and 
Minsterworth,  in  the  county  of  Gloucester,  with  its  appurtenants,  "and  also  with 
waifs,  strays,  cognizance  of  pleas,  return  of  writs,  courts  baron,  forests,  &c.,  chattels 
of  fugitives  and  felons,  with  all  other  liberties  and  franchises  to  the  aforesaid  manor 
appurtenant,"  &o.  :  and  also  another  grant  of  the  same  date,  to  Edward  Duke  of 
Albemarle,  of  the  custody  of  "the  castle,  lordship  and  honour  of  Pontefract,  and  of 
the  castle  and  lordship  of  Bolingbrook,"  with  like  general  words  as  above  mentioned  ; 
"and  also  with  all  manner  of  offices  of  stewards,  coroners,  constables,  surveyors, 
receivers,  auditors,  bailiffs,  &c.,  and  all  other  offices  whatsoever,  to  the  aforesaid 
castles,  lordships,  and  honours,  pertaining  oi'  appendant,  together  with  all  manner  of 
issues,  revenues,  emoluments,  and  piofits  thence  proceeding,"  &c.  ;  to  hold  until  the 
return  of  Henry  of  [549]  Lancaster,  Duke  of  Hereford,  (afterwards  Henry  IV.),  to 
this  kingdom.  Grants  to  different  persons  of  the  office  of  coroner  in  the  possessions 
of  the  Duchy,  in  the  counties  of  Norfolk,  Suffolk,  and  Cambridge,  and  also  of  Essex, 
Herts,  Middlesex,  and  London,  in  the  reigns  of  Henry  VII.  and  Henry  VIII.,  ^vere 
also  read.  These  patents  contained  a  recital  as  follows  : — "  Whereas  we,  in  right  of 
our  Duchy  of  Lancaster  and  by  authority  of  Parliament,  among  other  liberties  and 
privileges,  have  the  authority  of  keeping  and  appointing  our  coroner  or  coroners  within 
all  honours,  lordships,  &c.,  within  our  same  duchy  and  every  parcel  thereof." 
Grants  of  the  dates  of  the  14th  and  24th  Eliz.  of  the  offices  of  "feodary  and  bailiff  of 
the  liberties,  and  escheator,  coroner,  and  clerk  of  the  market  of  the  Duchy  of 
Lancaster,  in  the  county  of  Lancaster,"  were  then  read  ;  and  also  the  accounts  of  the 
feodary  for  the  years  ending  at  Michaelmas  in  the  31st  and  34th  Eliz.,  wherein  he 
accounted  for  deodands  upon  inquisitions  taken  on  the  bodies  of  persons  accidentally 
killed,  and  for  the  value  of  the  chattels  of  persons  found  on  inquisitions  taken  to  have 
died  felo  de  se,  and  also  charged  his  fee  as  coroner  under  the  statute  of  Henry  7. 
A  grant  to  Henry  Agard,  of  the  9  Jac.  1,  of  the  office  of  feodary,  together  with  those 
of  clerk  of  the  market,  coroner,  and  escheator,  within  the  honour  of  Tutbury,  in  the 
counties  of  Stafford,  Derby,  &c ,  which  was  also  put  in,  had  the  following  recital  :— 
"  Whereas  all  and  singular  feodaries  by  patent  of  us  and  our  progenitors,  of  any  of 
the  possessions  of  our  Duchy  of  Lancaster,  by  force  of  the  letters  patent  made  them 
under  the  seal  of  the  said  duchy  of  the  office  of  feodary  of  any  of  the  same  possessions, 
without  any  further  or  larger  word.?,  have  notwithstanding  time  out  of  mind  had, 
used,  enjoyed,  and  exercised  the  offices  of  coroner  and  clerk  of  the  market,  and  also 
the  officer  of  escheator,  for  seizing  the  escheats,  casualties,  and  forfeitures  within  the 
same  liberty  or  liberties  whereof  they  were  so  feodaries  by  patent  as  is  aforesaid,  as 
[550]    belonging   to    the  said   office  of   feodary,  as  by  surrender  of  precedents  and 
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records,  proving  the  common  and  continual  usage  tlicreof,  may  plainly  and  evidently 
appear,"  &c. 

The  next  piece  of  evidence  tendered  was  an  order  of  the  Chancellor  and  Councd 
of  the  Duchy  of  Lancaster,  dated  June  IT,  1670,  which,  after  reciting  that  the  Court 
was  informed  that  the  coroners  within  the  honour  of  Pontefract,  parcel  of  his 
Majesty's  ancient  possessions  of  the  Duchy  of  Lancaster,  in  the  county  of  York,  have 
usually  returned  all  their  inquests  into  the  Crown  olHce,  without  taking  notice  therein 
that  the  same  did  arise  within  the  liberties  of  the  duchy,  frum  whence  the  King's 
officers  had  taken  occasion  to  issue  out  process  for  the  seizure  and  recovery  of  the 
deodands,  &c.,  ordered  that  the  coroners  should  thenceforth  specify  in  their  returns 
when  and  where  the  inquest-s  were  held.  This  document  was  objected  to  on  the  part 
of  the  defendant,  as  being  no  more  than  a  mere  private  direction  by  the  olhcers  of  the 
duchy  to  their  servants,  and  no  proof  being  oflered  of  anything  done  under  it.  The 
learned  judge,  however,  received  it.  There  was  read  also  a  charter  of  the  -Ith  Hen.  7, 
granting  to  the  mayor  and  burgesses  of  the  borough  of  Pontefract,  that  they  and  their 
successors  should  have  in  the  borough  the  exclusive  power  and  jurisdiction  of 
executing  the  office  of  coroner. 

There  was  no  proof  of  any  inquisitions  actually  held  within  the  honour  of 
Pontefract  by  the  duchy  coroner,  earlier  than  the  year  1798;  but  two  inquisitions 
taken  before  one  of  the  coroners  of  the  duchy,  in  the  county  of  Middlesex,  in  the 
12th  &  14th  Car.  2,  were  produced.  It  was  stated  not  to  have  been  the  custom  to 
return  them  at  that  period.  An  order,  made  at  the  West-Riding  sessions,  in  May 
1753,  that  the  several  coroners  within  the  riding  should  bring  in  their  accounts  to  the 
quarter  sessions,  was  put  in,  and  it  appeared  that  from  that  period  down  to  about 
1789  there  were  entries  in  the  books  of  the  sessions  of  payments  made  to  the  coroners 
of  the  honour  of  Ponte-[551]-fract  for  their  charges  for  inquisitions  taken  within  the 
honour:  the  whole  number  so  proved  being  about  70.  In  1797  the  then  coroner  of 
the  honour  obtained  a  mandamus  to  the  justices  of  the  West-Riding,  commanding 
them  to  pay  him  the  fees  and  charges  of  his  office  in  respect  of  inquisitions  taken 
within  the  honour,  and  it  was  shewn  that  payments  were  subsequently  made  to  him 
and  his  successors,  down  to  the  present  time.  It  appeared,  that  during  most  part  of 
the  same  period,  similar  payments  had  been  made  also  to  the  county  coroners,  in 
respect  of  inquests  held  within  the  honour  of  Pontefract.  It  was  proved  that  the 
plaintiti"  had  taken,  between  1819  and  1838,  647  inquisitions;  and  his  predecessor, 
Mr.  Carratt,  between  1798  and  1819,  147. 

For  the  defendant,  reliance  was  in  tbe  first  instance  placed  on  the  statute  3  Edw.  1, 
providing  that  "  through  all  shires  sufficient  men  shall  be  chosen  to  be  coroners,"  &c., 
as  being  anterior  to  the  charter  of  23  Edw.  3,  and  declaratory  of  the  common-law 
right  of  election  in  the  freeholders  of  the  county.  It  was  contended  also,  that 
inasmuch  as  the  right  of  holding  inquests  within  the  honour  had  been  exercised  con- 
currently for  a  long  period  of  time  by  the  coroners  of  the  county  and  of  the  honour, 
the  words  of  the  charter  ought  not  to  be  construed  as  conferring  an  exclusive  right 
within  the  honour ;  and  if  they  did,  that  the  grant  must  be  presumed  to  have  been 
subsequently  determined  by  act  of  Parliament,  release,  or  some  other  means.  Inquisi- 
tions, and  also  appeals  of  murder,  taken  before  the  coroner  of  the  county,  in  respect 
of  deaths  occurring  within  the  honour  of  Pontefract,  commencing  in  the  reign  of 
Edward  2,  and  proceeding  through  most  of  the  subsequent  reigns  down  to  the  year 
1826,  were  then  proved.  One  was  in  the  4lh  Eliz.,  the  year  in  which  the  grant  of  the 
office  of  coroner  of  the  honour  was  made  by  the  Crown  to  John  Malet.  The  accounts 
of  some  of  the  coroners  in  earl}'  times  were  also  put  in,  wherein  they  [552]  charged 
themselves  with  the  receipt  of  the  goods  of  persons  found  in  some  of  tbe  inquests 
so  held  to  have  died  felo  de  se.  A  lease  for  twenty-one  years  in  the  37th  Eliz. 
(A.D.  159.5)  was  put  in  ;  it  stated  the  demise  as  being  of  "all  profits  and  commodities 
happening  and  arising  within  the  oftico  of  feodarer  of  the  honour  of  Pontefract,  that 
is  to  say,  the  profits  of  the  goods  and  chattels  of  felons,  and  felons  of  themselves, 
fugitives,  outlaws,  deodands,  waifs,  and  estrays,  being  parcel  of  the  possessions  and 
revenues  of  the  queen  and  of  her  Duchy  of  Lancaster,"  &c.  It  was  also  proved  by 
parol  evidence,  that  the  coroners  of  the  county  in  recent  times  had  been  in  the  habit 
of  holding  inquests  within  the  honour  without  interruption.  And  it  appeared  that 
in  the  year  1797,  after  the  issuing  of  the  mandamus  against  the  justices,  an  arraage- 
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meut  was  made  between  the  county  coroner  and  the  honour  coroner,  which  was 
sanctioned  by  the  sessions,  that  they  should  hold  inquests  concurrently  within  the 
honour,  according  as  cacli  shonld  he  nearest  to  the  place  of  the  death  ;  which  arrange- 
ment was  abided  by  until  the  appointment  of  the  plaintiff. 

The  learned  .Judge,  in  .summing  up  the  case  to  the  jury,  after  going  through  all 
the  evidence,  told  them  that  the  only  question  for  their  consideration  was,  what  was 
the  construction  to  be  put  upon  the  original  grant  contained  in  the  charter  of  the 
23  Edw.  3  to  Henry  Karl  of  Lancaster;  and  expressed  his  opinion,  that  if  they 
thought  the  evidence  shewed  that  it  was  a  grant  of  such  privileges  as  could  only  be 
exercised  by  an  officer  entirely  analogous  to  a  coroner  at  this  time,  then  it  was  in 
terms  an  exclusive  grant  of  such  office.  His  Lordship  then  left  it  to  the  jury  to  say 
whether  they  were  satisfied  that  the  word  "  feodary,"  as  used  in  the  early  documents, 
meant  the  word  "coroner,"  as  it  had  now  come  into  common  use  and  general  under- 
standing ;  and  stated,  that  if  they  were  of  opinion  that  there  was  a  grant  of  the  office 
of  coroner  by  the  charter  of  [553]  Edward  3,  they  could  not  be  asked  to  presume  an 
act  of  Parliament  to  set  up  the  right  of  the  county  coroner,  nor  could  any  other  course 
of  proceedings  in  point  of  law  vary  the  efl'ect  of  the  grant,  or  create  a  concurrent 
jurisdiction.     The  jury  found  a  verdict  for  the  plaintifl'. 

In  Michaelmas  Term  (Nov.  9),  Wortley  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had.  The  learned  Judge  misdirected 
the  jury  in  several  particulai's :  first,  in  not  leaving  to  them  the  usage,  ancient  and 
modern,  for  the  coroner  of  the  county  to  act  within  the  honour  of  Pontefract,  as 
evidence  that  there  was  no  grant  by  the  Crown  of  the  office  of  coroner  of  the  honour; 
and  also  in  stating,  that  if  there  was  such  a  grant  by  the  charter  of  Edward  3,  the 
right  of  appointment  thereby  granted  must  in  point  of  law  be  exclusive.  He  ought 
to  have  laid  before  them  the  whole  evidence  of  usage,  as  aftbrding  strong  ground  for 
an  inference  that  the  terms  of  the  charter  never  were  intended  to  convey  any  such 
grant  at  all.  It  is  laid  down  in  Jenkiiis  v.  Harvey  (2  C.  M.  &  E.  894),  that  from 
uninterrupted  modern  usage  a  jury  ought  to  presume  the  immemorial  existence  of  the 
light  in  question.  [Parke,  B.  All  the  evidence  of  usage  by  the  county  coroner  was 
consistent  with  an  exclusive  right  in  the  Crown  :  it  may  all  have  taken  place  when  he 
was  absent,  or  in  default  of  appointment  by  the  Duchy.]  But  the  case  of  the  plaintiff" 
was,  that  the  appointment  was  always  regularly  made  by  the  name  of  feodary.  It 
was  argued  that  the  words  "quod  habeat  attachiamenta  de  placitis  coronas"  inferred 
a  power  to  appoint  coroners,  the  coroner  being  the  only  officer  who  could  by  law 
attach  pleas  of  the  Crown  :  but  the  sheriff's  and  bailiffs  of  the  Crown  had  the  same 
power.  That  appears  from  the  stat.  3  Edw.  1,  c.  10,  which,  after  directing  that 
"through  [554]  all  shires  sufficient  men  shall  be  chosen  to  be  coroners,  the  most  wise 
and  discreet  knights,  which  know,  will,  and  may  best  attend  upon  such  offices,  and 
which  lawfully  shall  attach  and  present  pleas  of  the  Crown  ; "  enacts  also,  "  that 
sheriffs  shall  have  counter-rolls  with  the  coroner,  as  well  of  appeals  as  of  inquests,  of 
attachments,  or  of  other  things  which  to  that  office  belong."  It  is  not,  therefore,  a 
necessary  inference  from  these  words  that  there  should  be  a  coroner.  Neither  was 
the  appointment  of  "feodary"  at  all  identical  with  that  of  coroner.  The  feodary 
appears  to  have  been  an  officer  attached  to  the  Court  of  Wards,  and  accompanying  the 
escheator  in  the  execution  of  his  duties.  It  is  true  that  it  appeared  from  the  appoint- 
ments and  accounts  of  these  feodaries,  that  they  took  the  goods  of  felons  and  fugitives, 
and  felos  de  se ;  but  that  is  by  no  means  conclusive  as  to  the  nature  of  their  office. 
[Parke,  B.  The  description  of  the  "  feodary  "  in  Spelman's  Glossary  is  nothing  like  a 
coroner.  It  was  an  official  appointment  by'  the  Master  of  the  Court  of  Wards."]  The 
verdict  for  the  plaintiff  doubtless  proceeded  much  upon  the  assumption  that  the 
feodary  was  the  coroner.  [Parke,  B.  It  is  quite  clear  that  under  this  charter  it  is 
an  exclusive  appointment  or  nothing ;  because  there  is  an  express  prohibition  for  any 
other  King's  ministers  to  interfere.]  There  is  one  case  in  which  it  is  actually  provided 
that  there  shall  be  a  concurrent  jurisdiction  between  coroners,  for  the  convenience  of 
the  public,  namely,  in  the  case  of  the  coroners  of  the  verge  of  the  palace,  by  the 
Stat.  28  Edw.  1,  c.  3.  Again,  the  Lord  Chief  Justice  of  the  "Court  of  Queen's  Bench, 
and  all  the  other  Judges  of  that  Court,  are  concurrent  coroners  wherever  they  go. 
There  is,  therefore,  nothing  illegal  or  repugnant  in  such  a  concurrent  jurisdiction. 
The  terms  of  the  grant  are  very  ambiguous,  and  therefore  the  evidence  of  usage  ought 
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to  have  been  applied  to  interpret  them,  and  to  ascertain  of  wlial  it  was  a  i;iant,  and 
how  far  an  exchisive  one.  [Parke,  B.  It  .seeni.s  to  me  to  be  clear,  [555]  that  if  it 
granted  the  right  to  appoint  a  coroner  at  all,  it  granted  an  e.xclnsive  right.] 

Secondly,  the  learned  Judge  misdirected  the  jury  also,  in  stating  to  tliem  that 
they  could  not  presume  an  act  of  Parliament,  or  any  other  means  whereby  such  grant 
liy  the  Crown,  if  it  carried  the  coronership,  could  have  been  revoked  or  e.xtingnished. 
[Lord  Abinger,  C.  B.  Who  ever  heard  of  the  presumption  of  an  act  of  Parliament 
against  the  Crown  1  It  has  been  said  that  a  private  act  of  Parliament  might  be  pre- 
sumed for  the  purpose  of  supporting  private  rights.]  It  is  not  necessary  to  presume 
an  act  of  Parliament ;  there  are  many  other  processes  by  which  this  right  may  have 
been  lost,  e.g.  by  release,  or  by  merger.  In  9  Rep.  26,  it  is  laid  down,  that  "  when 
the  king  grants  any  privileges,  liberties,  or  franchises,  in  his  own  hands,  as  parcel  of 
the  powers  of  his  Crown,  as  bona  et  catalla  felonum,  fugitivorum,  utlagatoi-ura  et  bona 
et  catalla  waviata,  extrahia,  deodanda,  urecium  maris,  itc,  within  such  possessions, 
then  if  they  come  again  to  the  King,  they  are  merged  in  the  Crown,  and  he  has  them 
again  in  jure  coronw."  So,  this  right  of  the  Duchy  may  have  mei'ged  in  the  Ci'own. 
[Lord  Abinger,  C.  B.  The  stat.  of  the  1  Hen.  4,  which  provided  for  the  separation 
of  the  Duchy  of  Lancaster  from  the  Crown,  would  prevent  that.]  In  JJedlc  £  Beard's 
aise  (12  Kep.  5),  it  was  held  that  a  grant  might  be  presumed  against  the  Crown.  So, 
in  Miiyor  of  Hmiicr  v.  HvU  (Cowp.  102),  and  Powell  v.  Milbmikc  (id.  103,  ii.),  it  was 
held  that  a  grant  or  charter  from  the  Crown,  which  ought  to  be  matter  of  record, 
might  be  presumed,  though  within  the  time  of  legal  memory.  The  same  doctrine  is 
recognised  in  the  recent  case  of  Regina  v.  The  Chapter  of  Exeter  (4  P.  &  D.  252).  In 
ancient  times,  the  office  of  coroner  was  rather  of  a  l)urthensome  than  a  lucrative  nature, 
and  whether  the  Duchy  appointed  oi'  not  would  not  be  matter  of  general  [556] 
interest,  so  that  the  right  might  be  put  an  end  to  without  its  being  known  by  what 
precise  means. 

Thirdly,  the  evidence  relating  to  appointments  made  and  acts  done  in  other  parts 
of  the  Duchy  of  Lancaster,  not  within  the  Honour  of  Pontefract,  was  not  receivable  in 
this  case.  It  did  not  go  to  prove  any  general  custom  prevailing  in  several  districts 
held  under  the  same  tenure.  It  was  not  shewn  at  what  periocl,  under  what  circum- 
stances, or  by  what  grants,  any  portion  of  those  possessions  had  become  parcel  of  the 
Duchy.  [Rolfe,  B.  There  could  not  be  any  acquisition  by  the  Duchy  after  Hem-y 
the  Fourth  came  to  the  Crown.  Parke,  B.  It  is  evidence  of  what  the  Duke  of 
Lancaster  has  done  by  virtue  of  the  original  charter.  If  it  appears  that  he  has 
appointed  coroners  in  many  other  places  comprised  in  the  original  charter,  that  is 
strong  evidence  to  shew  that  he  has  the  right  in  the  Honour  of  Pontefract.  Con- 
temporaneous u.sage  is  always  evidence  to  explain  a  charter.]  The  case  of  Howe  v. 
Brenton  (8  B.  &  Ci'.  765  ;  3  Man.  &  R.  143),  on  the  authority  of  which  the  Lord  Chief 
Justice  admitted  the  evidence,  is  different,  because  there  confessedly  all  the  tenants  in 
the  different  manors  set  up  the  same  right,  and  the  only  question  was,  what  was  the 
nature  of  that  general  right.  The  party  against  whom  the  evidence  was  adduced  had 
either  the  same  identical  title,  or  none  at  all.  [Parke,  B.  So  it  is  here ;  these  places 
are  all  comprised  in  the  same  grant.] 

Lastly,  the  order  of  the  Duchy  Court  in  1670  was  no  evidence.  It  was  no  more 
than  a  mere  private  direction  to  the  servants  of  the  Duchy,  not  shewn  to  have  beeti 
communicated  to  the  inhabitants  of  the  Honour,  or  in  any  way  made  public,  nor 
was  there  any  proof  of  anything  done  under  it.  The  direction  of  a  lord  of  the  manor, 
many  years  ago,  to  his  bailiff,  to  claim  all  the  minerals  throughout  the  manor,  never 
acted  upon,  might  as  well  be  made  evidence  against  a  tenant  of  the  manor.  [Lord 
Abinger,  C.  B.  Is  it  not  like  the  common  case  of  proving  [557]  ancient  leases, 
without  shewing  anything  done  upon  them  1  Parke,  B.  The  only  question  for  us  is 
as  to  the  admissibility  of  the  evidence ;  we  have  nothing  to  do  with  the  weight  of  it. 
Lord  Abinger,  C.  B.  This  is  not  like  a  mere  private  declaration  ;  it  is  an  act  done 
by  a  public  body,  acting  under  the  appointment  of  the  Crown.  The  Chancellor  and 
Council  of  the  Duchy  issue  an  order,  which  they  are  competent  to  issue.  It  is  not  to 
affect  the  rights  of  private  persons  :  it  is  a  question  between  the  Crown  in  one  capacity 
and  the  Crown  in  another.] 

He  moved  also  on  the  ground  that  the  verdict  was  contrary  to  the  evidence. 

The  Court  took  time  to  consider  whether  they  would  grant  a  rule,  and  on  a 
subsequent  day  a  rule  was  granted  only  on  the  point  relating  to  the  constiuction  of 
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the  charter  of  Edw.  3,  and  refused  as  to  the  other  grounds  on  which  it  was  moved. 
Against  this  rule  cause  was  shewn  in  this  term  (Jan.  21  and  27)  by 

Cresswell,  T.  F.  Ellis  (Attorney  General  of  the  Duchy  of  Lancaster),  Martin,  and 
Robinson.  [Lord  Abinger,  C.  B.,  intimated  that  the  Court  were  satisfied,  that  if 
the  charter  of  Edw.  3  gave  the  right  to  appoint  a  coroner,  it  gave  the  exclusive  right : 
and  that  the  only  question  to  be  argued  was,  whether  the  words  were  sufficient  to  give 
the  right  at  all.]  In  the  first  place,  the  plaintiff,  having  obtained  the  verdict,  on  the 
question  distinctly  left  to  the  jury,  upon  all  the  evidence  of  usage,  whether  the  words 
of  the  charter  were  or  were  not  sufficient  to  confer  the  right,  is  not  now  bound  to 
establish  that  it  must  have  passed  thereby,  but  the  defendant  is  bound  to  shew  that  it 
could  not.  Lord  Coke,  in  his  Commentary  on  the  fii-st  statute  of  Quo  Warranto, 
2  List.  282,  says,  "Where  any  claimed  before  the  justices  in  eyre  any  franchises  by 
an  ancient  charter,  though  it  had  express  words  for  the  franchises  claimed  ;  or  if  the 
woids  were  [558]  general,  and  a  continual  possession  pleaded  of  the  franchises  claimed; 
or  if  tlie  claim  was  by  old  and  obscure  words,  and  the  party  in  pleading,  expounding 
them  to  the  Court,  and  averring  continual  possession  according  to  that  exposition  ; 
the  entry  was  ever  inquiratui'  super  possessionem  et  usum,  Ac,  which  I  have  observed 
ill  divers  records  of  those  eyres,  agreeable  to  that  old  rule,  optimus  interpres  rerum 
usus."  There  is,  however,  little  difficulty  in  shewing  that,  by  a  necessary  implication, 
the  terms  of  this  charter  did  carry  a  grant  of  the  office  of  coroner.  It  cannot  be 
necessary  that  the  instrument  should  in  terms  give  to  the  grantee  a  power  to  appoint 
any  particular  officer  by  name.  If  it  grant  the  power  of  exercising  certain  functions 
and  discharging  certain  duties,  which  are  properly  to  be  discharged  by  an  officer 
beaiing  a  particular  title,  it  necessarily  gives  the  power  to  appoint  such  officer  for 
that  purpose.  Thus,  a  person  having  the  return  of  writs  has,  without  any  express 
authority  for  that  purpose,  the  power  to  appoint  bailiffs  to  execute  the  writs  and 
make  the  returns :  Newland  v.  C7?//c  (3  B.  &  Adol.  630),  Atki/ns  v.  Clan;  (1  Ventr.  399). 
In  the  present  charter,  the  clause  respecting  the  return  of  writs  and  summonses 
does  not  expressly  give  the  power  to  appoint  officers,  and  yet  in  the  non-introraittant 
clause  it  assumes  them  to  exist,  "  unless  in  default  of  the  same  Earl  and  his 
bailiffs  and  ministers."  The  original  words  of  the  clause  in  question  are — "Quod 
idem  comes  et  hferedes  sui  prasdicti  in  perpetuum  habeant  retorna  omnium 
brevium  nostrorum  et  hteredum  nostrorum,  et  attachiamenta  tarn  de  placitis 
coronaj  quam  de  aliis  quibuscumque,  in  omnibus  terris  et  feodis  suis ;  ita  quod 
nuUus  vicecomes  vel  alius  ballivus  seu  minister  noster,  vel  hseredum  nostrorum, 
terras  seu  feoda  ilia  ingrediatur,  ad  executiones  eorundem  brevium  et  summonitionum, 
seu  ad  attachiamenta  de  placitis  coronai  vel  aliis  prfedictis,  aut  [559]  aliquod  aliud 
officium  ibidem  faciendum,  nisi  in  defectu  ipsius  comitis  Lancastriie,  et  hieredum 
suorum  pricdictorum,  ac  ballivorum  et  ministrorum  suorum."  Now,  first,  the  words 
"ballivus  seu  minister  noster"  are  sufficient  to  include  the  coroner.  In  Magna 
Charta,  c.  17,  (the  chapter  taking  away  power  to  hold  pleas  of  the  Crown),  the 
coroner  is  enumerated  together  with  other  bailiffs  of  the  king:  "NuUus  vicecomes, 
constabularius,  coronatores,  vel  alii  ballivi  nostri  teneant  placita  coronse  nostras."  The 
sheriff',  the  constable,  and  the  coroner,  are  all  alike  designated  as  bailiffs  of  the  Crown. 
But  further,  the  power  to  make  attachments  of  pleas  of  the  Crown  carried  with  it  the 
power  to  perform — under  what  title  is  immaterial — the  office  and  duties  of  a  coroner. 
And  the  words  "attachiamenta  de  placitis  coronas,"  and  "attachiamenta  placitorum," 
are  equivalent  in  effect.  In  the  book  entitled  "  Placita  de  Quo  Warranto,"  (printed 
under  the  authority  of  the  Record  Commissioners),  p.  23,  it  appears  that  "the  abbot 
of  St.  Albans  was  summoned  to  answer  the  King,  (temp.  Edw.  3),  by  what  warrant 
he  claimed  (amongst  other  things)  to  have  the  return  of  all  writs  touching  his  liberty, 
and  to  make  a  coroner  in  his  liberty  ; "  and  his  answer  was,  that,  as  regarded  the 
making  of  coroners  within  his  liberty,  he  produced  the  charter  of  King  Edward  I.,  in 
which  it  was  contained,  "  that  whereas  the  abbot  and  convent  of  St.  Albans  laid  claim 
to  such  a  franchise  of  old,  viz.  that  the  steward  of  their  liberty  of  St.  Albans,  and  his 
clerk,  should  discharge  the  office  of  coroners  within  their  libert}',  and  the  justices  in 
eyre,  by  reason  of  the  insufficient  execution  of  the  said  office,  had  taken  that  franchise 
into  the  King's  hands,  &c. ;  the  King  pardoned  the  said  abbot  and  convent  the 
trespass  aforesaid,  and  granted  to  them  that  they,  in  their  Court  of  St.  Albans, 
without  the  King's  writ,  might  be  able,  at  the  due  and  necess:iry  times,  to  choose 
and  create  from  among  the  better  and  more  lawful  of  their  freeholders  coroners  in 
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[560]  their  liberty  of  St.  Albans,  to  make  attachment.s  of  the  pleas  of  the  Crown 
(attachiameiita  placitorum  coron«)  arising  in  all  places  within  the  .same  liberty,"  &c. 
This  proceeding  shews,  in  the  first  place,  that  the  name  of  coroner  was  not  necessary 
to  the  execution  of  the  office,  which  was  there  exercised  by  the  steward  of  the  liberty  ; 
and,  in  the  next  place,  that  the  making  attachments  of  pleas  of  the  Crown  was  the 
peculiar  duty  of  the  coroners.  Again,  at  p.  121,  it  appears  that  the  Prior  of  the 
church  of  St.  Mary  of  Carlisle  was  summoned  (temp.  Edw.  1)  to  answer  by  what 
warrant  he  claimed,  amongst  other  things,  "  that  neither  the  sheriH',  nor  any  other 
bailiff  of  the  Lord  the  King,  should  enter  his  fees  to  make  summonses  and  attachments, 
distress,  or  any  other  office  to  exercise,  without  the  license  and  will  of  the  same  prior," 
&c. :  and  the  prior  comes  and  claims  those  liberties  by  charter  of  53  Hen.  .'?,  wherein 
was  contained  a  grant  to  the  Bishop  of  Cailisle,  (afterwards  confirmed  to  the  prior 
and  his  successors),  "that  no  sheriff',  constable,  or  other  bailiff  of  the  lord  the  king 
might  have  entry  or  power  in  the  aforesaid  lands  or  men,  but  that  the  whole  might 
pertain  to  the  aforesaid  bishop  and  his  successors,  and  their  bailiffs,  except  the 
attachments  of  Pleas  of  the  Crown,  [attachiamenta  de  placitis  coronae],  which  when 
the  coroners  should  come  to  make,  they  should  so  make  them  that  the  franchise  of  the 
aforesaid  bishop  or  his  successors  should  be  in  nought  impaired."  In  another  place 
(p.  176)  appears  a  claim  by  the  Abbot  of  Glastonbury,  in  the  same  reign  (Edw.  1),  under 
charter  of  Hen.  3,  that  no  sheriff",  constable,  or  other  bailiff  of  the  king  might  have 
entry  or  power  in  the  lands  of  the  abbey,  except  the  attachments  of  pleas  of  the  Crown 
[attachiamenta  de  placitis  coronie] :  and  the  like  claim  is  made  in  the  same  reign  by  the 
Bishop  of  Salisbury  (p.  SOI),  "  praiter  attachiamenta  placitorum  coronce."  And  in  the 
concluding  clause  of  the  charter  now  in  question,  it  is  granted  that  the  Earl  of  Lancaster, 
[561]  by  himself,  or  by  his  bailiffs  or  ministers,  may  have  and  levy  certain  tines, 
amercements,  forfeitures,  &c.,  "  sine  occasione  vel  impedimento  nostri  vel  h:i;redum 
nostrorum,  justitiai-iorum,  escaetorum,  vicecomitum,  coronatorum,  vel  aliorum  balliv- 
orum,  sen  ministrorum  nostrorum  quorumcumque."  The  Crown,  therefore,  was  in 
no  way  whatsoever  to  interfere  by  its  coroners  or  other  officers,  within  the  district 
over  which  the  Earl  was  by  the  charter  authoiized  to  exercise  the  functions  therein 
mentioned,  for  which  purpose  he  must  have  the  power  to  appoint  the  proper  officers. 
Now,  by  the  stat.  of  Westminster  1st,  3  Edw.  1,  c.  10,  it  is  provided  that  the  coroners 
to  be  chosen  as  therein  directed  "  lawfully  shall  attach  and  present  pleas  of  the  Crown.' 
And  the  counter-roll  thereby  directed  to  be  kept  by  the  sheriff",  is  merely  as  a  check  to 
shew  what  the  coroner  has  done  :  the  sheriff  is  not  thereby  authorized  to  attach  or 
present  pleas  of  the  Crown.  An  appeal  of  murder  has  been  quashed,  on  the  ground 
that  it  had  been  taken  by  the  sheriff'  instead  of  by  the  coroner.  Then  from  the  stat. 
4  Edw.  1,  De  Officio  Coronatoris,  which  states  with  great  particulaiity  the  duties  of 
the  coroner  as  they  existed  at  the  common  law,  it  appears  that  almost  every  duty 
which  was  commenced  by  the  coroner  terminated  in  attachment.  Those  who  are 
found  guilty  upon  an  inquest  super  visum  corporis,  are  to  be  taken  and  delivered  to 
the  sheriff,  (not  to  be  taken  by  the  sheriff)  and  committed  to  gaol,  "  and  such  as  be 
founded,  and  be  not  culpable,  shall  be  attached  until  the  coming  of  the  justices."  So, 
in  the  case  of  persons  drowned  or  suddenly  dead,  "  if  they  were  not  slain,  then  ought 
the  coroner  to  attach  the  finders,  and  all  others  in  company."  So,  in  the  case  of 
treasure  found,  he  is  to  inquire  who  were  the  finders,  and  who  is  suspected  thereof, 
"and  hereupon  he  may  be  attached  for  this  suspicion  by  four  or  six  more  pledges, 
if  they  may  be  found."  "Further,  if  any  be  appealed  of  rape,  he  must  be  attached, 
if  the  appeal  be  fresh,"  &c.  So  in  the  case  of  wounds,  'any  [562]  that  be  appealed 
of  the  force  shall  be  attached  also,  and  surely  kept  in  ward,  until  the  principal  be 
attained  or  delivered."  Deodands  are  to  be  valued,  and  delivered  into  the  towns 
where  the  death  took  place  :  and  wreck  of  the  sea,  if  any  lay  hands  on  it,  is  to  be 
attached  by  sufficient  pledges.  So  that  throughout  his  office,  the  coroner  is  to  take 
proceedings  which  terminate  in  attachment.  The  like  description  of  the  duties  of 
the  office  at  common  law  is  given  by  Bracton,  lib.  3,  c.  5,  fol.  121. 

But  further,  the  grant  by  the  charter  of  22nd  Richard  2,  to  the  Duke  of  Surrey, 
of  the  custody  of  a  part  of  the  possessions  of  the  Duchy  of  Lancaster,  and  also  the 
grant  of  the  same  date  to  the  Duke  of  Albemarle,  which  comprises  the  honour  of  Ponte- 
fract  itself,  in  their  enumeration  of  the  officers  of  which  they  give  the  right  of  appoint- 
ment, expressly  include  the  coroner.  That  is  a  contemporaneous  exposition  of  the 
previous  grant  of  Edw.   3,  operating  against  the  Crown,  and  shewing  the  extent  of 
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the  privileges  and  fniiicliises  which  had  been  granted  awa^'  by  the  Crown.  The  King 
therel)}-  a<iniit.s,  that  whenc\er  the  Dnke  of  Hereford  should  come  in,  he  would  have 
a  i-ight  to  take  those  lands,  and  the  privileges  belonging  to  thera,  again  from  the 
Crown  :  and  thus  makes  the  concession  against  himself,  that  the  power  to  appoint  the 
coroner  had  been  included  in  the  charter  of  Edw.  3. 

Nor  has  there  been  any  usage  which  really  conflicts  with  this  construction.  From 
the  time  c)f  t^)ucen  Elizabeth  downwards,  it  appears  that  coroners  have  regularly  been 
appointed  by  that  name  in  the  Honour  of  Pontefiact :  and  from  a  much  earlier  period 
an  officer  was  shewn  to  have  been  appointed,  who,  under  the  name  of  feodary,  was 
competent  to  discharge  and  did  discharge  the  duties  of  the  coroner.  But  the  only 
question  now  being,  whether  the  charter  is  capable  of  receiving  the  construction  con- 
tended for,  on  behalf  of  the  Crown,  the  evidence  of  acts  done  under  it,  need  not  be 
entered  into,  after  the  finding  of  the  [563]  jury,  which  the  Court  has  intimated  its 
intention  not  to  disturb,  in  case  the  grant  itself  be  capable  of  such  an  interpretation. (a) 
[Wortley  here  intimated  that  he  intended  also  to  dispute  the  verdict  on  the  ground 
that,  even  supposing  the  words  of  the  charter  to  be  susceptible  of  the  construction 
that  it  gave  the  right  of  appointing  a  coroner,  yet  the  grant  was  invalid,  for  that  the 
Crown  could  not  confer  such  power  by  the  ambiguous  and  general  words  used  therein, 
but  only  by  express  words.  The  plaintiH's  counsel  objected  that  the  rule  had  not 
been  granted  on  this  point ;  but  the  Court  thought  that  it  would  be  convenient  to 
have  it  finally  settled.  Wortley  then  referred  to  1  Roll.  Abr.  491  as  an  authoiity 
shewing  that  a  grant  by  the  Crown  to  hold  cognizance  of  pleas  does  not  give  the 
grantee  power  to  appoint  a  judge.]  Because,  if  the  grant  is  for  such  a  purpose,  he 
must  himself  be  the  grantee  of  the  judicial  office,  and  cannot  delegate  the  appoint- 
ment to  another.  But  if,  as  is  conceded,  the  Crown  has  power  to  grant  by  express 
words  the  power  to  appoint  a  coroner,  why  not  also  by  implication  ?  The  only  argu- 
ment that  can  be  advanced  against  a  grant  in  general  terms  is,  that  the  Crown  may 
have  been  deceived,  and  may  not  have  known  what  it  was  granting  ;  but  that  In'ings 
back  the  question  to  what  is  the  reasonable  construction  of  this  grant,  as  explained 
by  the  contemporary  documents,  and  whether  the  exercise  of  the  functions  of  coroner 
was  not  plainly  within  its  contemplation.  If  it  be,  it  is  as  good  to  bind  the  Crown  as 
if  express  words  had  been  introduced.  And  how  can  this  defendant,  representing,  not 
the  Crown,  [564]  but  the  freeholders  of  Yorkshire,  use  against  the  Crown  a  principle 
of  law  established  for  the  protection  of  the  Crown  1  It  was  expressly  decided  in  the 
case  of  The  Duihy  of  Lancaster  (Plowd.  212  b.)  that  all  the  rights  which  belonged  to  the 
Duchy  of  Lancaster  are,  since  its  annexation  to  the  Crown,  to  be  exercised  with  all  the 
privileges  and  prerogatives  belonging  to  the  Crown.  Suppose  the  charter,  instead  of 
being  in  these  words,  had  run  thus — that  the  grantee  should  have  the  privilege  of 
discharging,  by  himself  and  his  officers,  the  duties,  amongst  others,  of  coroner, 
though  without  giving  expressly  the  power  to  appoint  the  coroner ;  can  it  be 
doubted  that  that  would  have  been  sufficient?  Or  suppose  it  had  been  that 
the  grantee  should  have  the  power  of  executing  and  returning  writs,  of  holding 
inquests,  making  deodands,  attaching  pleas  of  the  Crown,  and  so  forth,  and  that  he 
should  appoint  all  the  necessary  officers  for  those  purposes  ;  would  not  that  give  the 
power  to  appoint  a  coroner!  And  the  terms  actually  used  are  fully  equivalent  to 
this,  inasmuch  as  the  grantee  is  to  exercise  such  functions,  and  no  sheriflP  or  other 
minister  of  the  Crown  is  to  interfere  unless  in  default  of  the  grantee  and  his  bailifTs 
and  ministers.  The  implication  is  a  necessaiy  one,  that  the  grantee  is  to  have  the 
power  of  appointing  that  officer  who  alone  could  discharge  the  duties  and  enjoy  the 
privileges  thus  vested  in  the  office.  The  charter  of  1  Hen.  4  being  a  statutory 
charter,  and  confirmed  by  the  parliamentary  charters  of  1  Edw,  4  and  1  Hen.  7,  the 
oidy  question  which  can  properly  arise  is  as  to  the  effect  of  the  grant,  and  none  can 
be  raised  as  to  the  power  of  the  Crown  to  make  it.  If  however  that  shall  be  insisted 
upon,  there  is  the  clearest  authority  on  that  point.     The  saving  clause  of  the  stat 

(a)  At  the  conclusion  of  Cresswell's  argument,  the  other  counsel  for  the  plaintiff 
were  relieved  from  arguing  the  point  as  to  the  effect  of  the  word  "ballivus,"  and  of 
the  words  'ad  attachiamenta  de  placitis  coronas  fiwjiendum."  See  further,  as  to  the 
former,  Fleta,  pp.  20,  22,  and  the  Stat,  of  Exeter,  14  Edw.  1  ;  and  as  to  the  latter, 
Bracton,  121  b,  ;  Fleta,  lib.  i.  cc.  18,  25  (p.  20) ;  22  Assis.  pi.  94  (22  Edw.  3) ;  and 
the  Placita  de  Quo  Warranto,  p.  333  (post,  556). 
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28  Edw.  3,  which  expressly  reserves  the  right  of  all  loiils  of  franchise,  eoupleil 
■with  the  admitted  doctrine  that  no  right  could  he  claimed  hut  l>y  charter  from 
[565]  the  Crown,  of  itself  shews  that  the  Crown  could  grant  the  right  to  appoint 
a  coroner.  In  Coke's  Entries,  p.  544,  there  is  an  information  against  Lord  Paget,  for 
claiming  "  habere  ballivum  suum  dictiB  vilUc  de  Burton  fore  coronatorem  domini  regis 
infra  manerium  et  hamlet  pra^dictum,  et  (|uod  nullus  alius  coroiiator  dicti  domini  regis 
vel  hanedum  suorum  comitatuum  Stafibi-d  vel  Derby  se  intromittat."  Lord  Paget 
in  that  case  sets  out  the  grant  by  which  he  claims  the  right  of  appointing  a  coroner, 
and  the  Attorney-General  confesses  the  plea,  and  judgment  is  given  allowing  the 
liberties  claimed.  This  point,  therefore,  being  beyond  doubt,  it  must  be  contended 
that  it  is  necessary  to  name  the  officer  in  the  charter,  in  order  to  pass  the  right  of 
appointment.  In  the  book  already  cited,  the  Plaeita  de  Qxio  Warranto,  there  are 
some  entries  strongly  applicable  to  this  part  of  the  case.  In  p.  333,  is  ati  entry  of 
an  information  in  quo  warranto  against  the  Abbot  of  Battle,  wherein  he  is  summoned 
to  answer  (inter  alia)  why  he  claims  "habere  infangenthef  et  utfangenthef  et  habere 
coronatorem  proprium  in  hundredo  suo  de  Wy."  The  Abbot  asserts  his  claim  to  these 
franchises  by  his  plea  as  follows : — As  to  infangentlief  and  utfangenthef,  he  says  that 
William  the  Conqueror  "concessit  ipsi  ecclesire  manerium  quod  dictum  Wy,  cum 
membris  suis,  et  sakaet  soka,  tol  et  them,  et  infangenthef  et  utfangenthef,  et  eil  I'atione 
clamat  habere  furcas,"  &c  Then  he  sets  up  another  charter  of  Henry  3,  granting  ti'easure 
trove,  "et  quod  nee  abbas  nee  monachi  ad  quoslibet  comitatus  vel  shires  vel  hundreda 
venire  cogantur,  sed  habeant  per  omnia  maneria  sua  curiam,  cum  regia  libei  tate  et 
consuetudine."  Then  he  goes  on  to  claim  the  office  of  coroner,  on  the  ground  that 
his  predecessors  "  virtute  cartfe  prredictaj  regis  Conqucstoris,  et  concessionum  et  con- 
firmationum  aliorum  regum  super  dictorum,  habuerunt  coronatorem  suum  proprium 
usque  jam  triginta  annis  elapsis,  tempore  domini  regis  Edwardi,  patris  domini  regis  :  " 
— that  by  the  negligence  of  one  of  [566]  his  predecessors  the  county  coroners  had 
intromitted  into  the  office,  but  that  he  had  obtained  the  charter  of  the  Crown,  and 
notwithstanding  such  non-user,  he  was  entitled  to  e.xei'cise  the  right,  and  had 
accordingly  appointed  his  own  coroner,  as  his  predecessors  had  been  used  to  do. 
Then  follows  a  writ  to  the  justices  in  eyre,  commanding  them,  that  if  on  inspection 
of  the  rolls  of  pleas  of  the  Crown,  or  otherwise,  it  should  appear  to  them  that  any 
of  the  Abbot's  predecessors  had  appointed  his  own  coroner  by  virtue  of  the  said 
charters,  they  should  permit  him  to  have  his  coroner  within  his  liberty  without 
impediment :  and  the  record  goes  on  to  state,  that  on  in.spection  of  the  rolls  an  entry 
was  found  of  the  appointment  of  a  coroner  of  the  liberty.  It  appears,  therefore, 
that  in  this  instaiice  the  right  to  appoint  a  coroner  was  claimed  under  chaiters  con- 
taining no  special  words  whatever  referring  to  the  office,  and  that  the  claim,  being 
referred  to  the  proper  authorities,  was  allowed,  notwithstanding  a  period  of  thirty 
years'  non-user.  It  further  appeals  in  the  same  case,  that  thereupon  the  Archbishop 
of  Canterljury  came  in  and  alleged  that  he  was  prejudiced  thereby,  for  that  if  the 
Abbot  had  the  right  of  appointing  a  coroner  within  the  hundred,  it  interfered  with 
his,  the  Archbishop's  right  of  having  the  return  of  writs,  and  attachments,  &c.  within 
his  manor  of  Broke,  in  the  .same  hundred.  This  record,  therefore,  thi'ows  light  also 
on  the  interpretation  of  the  word  "attachiamenta  " ;  for  in  the  grant  to  the  Abbot 
there  is  no  mention  whatever  of  attachments  by  name.  In  the  same  book,  (p.  30-5), 
there  is  another  case,  in  which  the  Abbot  of  Ramsey  is  summoned  to  answer  "  quo 
warranto  clamat  habere  coronatores  proprios,  et  amerciamenta  quorumcumque  tenen- 
tium,  et  oatalla  felonum  et  fugitivorum,"  within  his  liberty  of  Kamsey  :  and  he  pleads, 
that  Henry  2  granted  to  the  Abbey  of  Kamsey  "  sokam,  sak,  tol  et  theam,  infangenthef, 
forstall,  et  blodewite,  et  murdrum,  et  inventionem  thesauri,  et  omnes  alias  libertates 
corona3  suie  pertinen-[567]-tes  in  terra  sua,  &c.,  et  omnia  alia  plaeita  coronie  regis 
pertinentia,  sicut  ipse  melius  et  pleuius  habuit  in  regno  suo,  &e. ;  et  inde  dicit,  quod 
per  pra^dictam  cartam  clamat  habere  thesaurum  inventum,  et  retornum  brevium,  et 
recipere  brevia  originalia,  et  ea  placitare  per  justiciarios  suos  proprios,  et  habere 
proprios  coronatores,  et  plaeita  coronie  infra  libertatem  platitare  ; "  &c.  The  Attorney- 
General,  in  answer  to  the  plea,  objects  that  the  charters  ought  to  be  judged  of  and 
interpreted  by  the  king  and  his  council,  to  what  liberties  they  ought  to  be  extended, 
inasmuch  as  in  them  are  contained  general  and  obscure  words ;  and  he  demands  that 
the  Abbot  be  put  to  his  election,  whether  he  claims  them  by  prescription  or  grant, 
"cum  non  sit  jiui  consonum,  quod  quis  possit  se  per  duos  bacules  defeudere."     This 
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wise  also  shows  that  it  was  usual  to  claim  the  grant  of  the  office  under  words  not 
■  expressly  referring  to  it.     In  the  2  Inst.,  496,  Lord  Coke,  commenting  on  these  words 
of  the  Statute  of  Quo   Warranto — "  Et  illi   qui  habent  charfeis   regales,   secundum 
chartas  illas  et  canindum  plenitudinem  judicentur,"— says,    "Here  is  an   excellent 
rule  for  construction  of  the  king's  letters  patent,  not  only  of  liberties  but  of  lands, 
tenements,  and  other  things  which  he  may  lawfully  grant ;  that  they  have  no  strict 
or  narrow   intei'pretation,   for  the  overthrowing  of  them,   sed  secundum  eanuidera 
plenitudinem  judicentur  ;  that  is,  to  have  a  liberal  and  favourable  construction,  for 
the  making  of  them  available  in  law  usque  ad  plenitudinem,  for  the  honour  of  the 
kin"."     The  first  case  in  which  the  expression  "general  words"  occurs  with  relation 
to  grants  by  the  crown,  is  in  17  Vin.  Abr.  130  (Prerogative  (C.  c.)),  where  it  is  said, 
(citing  from  the  Year  Book,  8  H.  4,  f.  2),  "  the  right  of  the  king  shall  not  pass  by 
o-eneral  words."     But,  on  looking  at  the  ease  in  the  Year  Book,  it  appears  that  the 
question  was,  whether  the  goods  of  a  prisoner,  who,  standing  mute,  suffered  the  peine 
forte  et  dure,  and  died  under  it,  were  felon's  goods  within  the  meaning  of  a  [568] 
grant  from  the  Crown,  and  not  whether  all  felon's  goods  did  not  pass  under  such 
words.     In  the  note  in  the  same  page  of  Vin.  Abr.  it  is  said,  "  what  he  can  grant 
only  by  his  prerogative  can  never  pass  by  general  words,  and  therefore  choses  in  action 
will  not  pass  without  special  words  : "  but  the  reason  of  that,  as  appears  by  the  case 
to  which  reference  is  made,  in   1 2  Rep.  2,  is,  not  that  what  he  possesses  because  he 
happens  to  be  king  .shall  not  pass  by  general  words,  but  that  that  which  in  the  mouth 
of  a  subject  would  have  passed  shall  be  considered  to  pass,  but  it  shall  not  comprehend 
anything  else  :  that  is,  the  words  shall  not  be  strained  beyond  their  ordinary  meaning. 
So,  where  it  is  said  that  the  grant  of  cognizance  of  pleas  does  not  give  the  right  to 
hold  an  assize,  the  explanation  of  that  is  also  to  be  found  in  the  Year  Book,  9  H.  6, 
27  b.  ;  not  that  it  is  too  general,  and  therefore  the  assize,  being  one  species  of  plea, 
shall  not  pass  ;  but  that  it  is  no  plea  at  all — "  assize  nou  est  placitum,  sed  querela." 
In  Evans  v.  Ascough  (Latch,  248)   there  is  this  dictum  of  Jones,  J.     "  If  the  king 
grant  an  ecclesiam,  the  advowson  passes  ;  for  the  intent,  and  not  the  precise  words, 
are  to  be  observed  in  the  grants  of  the  Crown."  (i)     An  authority  may  be  referred  to 
on  the  other  side  in  17  Vin.  Abr.  142,  where  it  is  said,  "  If  the  king  grants  to  another 
to  hold  pleas  befoi-e  his  bailiffs,  stewards,  or  justices,  if  he  had  no  such  officers  before 
the  grant,  he  cannot  make  them  by  it."     That  also  is  an  extract  from  the  Year  Book, 
7  H.  4,  f.  5  b. :  and  it  is  remarkable  that  Brooke,  in  his  Abridgment,  (Patents,  pi.  9),  puts 
precisely  the  opposite  interpi-etation  on  the  same  passage :  but  assuming  the  construction 
in  Vin.  Abr.  to  be  the  right  one,  the  meaning  is,  that  if  the  grantee  has  no  such  officers, 
it  is  a  grant  de  non  existentibus,  and  therefore  void ;  and  he  cannot  claim  by  implication 
the  [569]  right  of  making  such  offices.    [Lord  Abinger,  C.  B.    There  is  another  principle 
applicable  to  that  case ;  that  the  grant  to  a  well-known  existing  officer  of  a  judicial 
jDower  is  good  ;  but  the  Crown  cannot  grant  the  power  of  delegating  it  to  a  third 
person.]     Accordingl}'-,  in  the  same  note,  citing  from  the  2  Hen.  7,  fol.  13,  it  is  laid 
down — "If  the  king  grants  conusance  of  pleas  to  one  N.,  and  does  not  say  before 
whom  it  shall  be  held,  the  grant  is  void  ;  for  the  grantee  cannot  make  a  judge  ;  but 
if  he  had  court  before,  then  the  grant  is  good."     This  pa.ssage  occurs  in  the  Year 
Book  only  incidentally,  in  illustration  of  the  question,  whether  the  king  could  by 
implication  grant  the  power  to  make  a  corporation,  by  granting  that  which  could  be 
done  only  by  a  corporation.     However,  in  the  Lib.  Ass.,  37  Edw.  3,  fol.   217,  there 
is  a  case  where  the  baihff  of  the  town  of  Beverley  claimed  to  have  cognizance  of  all 
manner  of  pleas,  under  a  charter  whereby  the  king  granted  to  the  provost  of  the 
town  "  curiam  suam,"  and  the  franchise  was  allowed  ;  and  it  was  held  that  the  court 
might  be  held  by  the  provost's  steward  or  bailiffs.     Again,  in  17  Vin.  Abr.  89,  is  this 
passage  : — "  The  king  cannot  dispose  of  his  crown  by  testament,  though  it  be  under 
the  great  seal ;  nor  of  the  ports  of  the  kingdom,  nor  of  the  jewels  of  the  crown,  nor 
of  power  to  pardon  trea.son  or  felony  within  this  kingdom,  nor  of  power  to  make 
judges,  justices  of  the  peace,  or  sheriffs,  nor  of  such  which  concern  government  in 
a  high  degree  :  of  these  the  king  can  neither  make  a  grant  nor  a  testament.     He 
may  grant  the  lands  which  he  has  in  jure  coronae  by  his  letters  patent,  or  by  his  will 
under  the  great  seal."     To  which  there  is  a  note,  which  is  cited  from  the  Y.  B.  1  Hen.  7, 

(b)  See  also  Whistler's  case,  10  Rep.  65,  where  it  was  held  that  the  advowson  of  a 
manor  passed  by  general  words. 


9M.  &W.  570.  JEWISON    ?'.  DYSON  241 

fol.  1 6  : — "  The  king  cannot  grant  a  jiowor  to  ;ui}'  to  make  justices  of  oyer  and  icrniinur, 
but  lie  ought  to  constitute  such  jnstices  himself ;  for  it  is  a  high  prerogative."'  Hut 
the  case  itself  docs  not  go  so  far  ;  it  is  as  follows  : — "Grant  of  the  king  made  to  the 
abbot  of  St.  Albans  to  make  justices  is  not  good,  for  it  is  a  thing  an[570]-nexed  to 
the  crown,  and  cannot  be  severed,  as  grant  to  make  denizen  or  to  pardon  felons  is 
not  good  ;  contrary  of  steward  in  leet,  or  justice  where  coinisance  of  plea  is,  for  those 
are  the  stewards  or  justices  of  the  king ;  but  the  grant  above  to  the  abbot  to  make 
justiciarios  suos  is  not  good,  and  such  cannot  allow  clergy  to  a  felon,"  Ac.  It  would 
seem,  therefore,  that  the  difficulty  rather  was  on  the  language  of  the  charter,  in 
giving  the  grantee  power  to  make  his  own  justices,  and  not  the  king's.  But  none  of 
these  authorities  are  applicable  to  the  quasi  judicial  office  of  a  coroner,  but  only  to 
judges  in  the  higher  and  proper  sense  of  the  word.  In  Com.  Dig.  Courts  (P.  2),  it 
is  said — "So  the  king  may  grant  conusance  of  pleas,  hy  which  the  grantee  shall  have 
conusance  of  all  pleas  commenced  in  other  courts  out  of  such  precinct,"  &c.  :  then 
follows  an  extract  from  1  Koll.  491  : — "So  an  ancient  grant  de  curia  regali,  or  omni 
regia  pot-estate,  is  sufficient,  if  conusance  upon  it  has  been  allowed."  "So  such 
ancient  grant  is  sufficient,  though  no  judge  be  named,  where  the  bailiff  of  the 
grantee  has  always  used  conusance."  In  Com.  Dig.  Franchises  (A.  1),  the  author 
adopts  the  rule  laid  down  by  Lord  Coke  in  the  2  Inst.  282  (cited  ante,  p.  557),  as 
a  true  rule  for  the  construction  of  franchises.  And  again,  in  Com.  Dig.  Grant  (G.), 
where  the  whole  law  on  the  subject  of  the  construction  of  grants  by  the  crown  is 
collected,  under  the  article  (G.  5) — ("Grant  by  the  Crown  in  respect  of  certainty,") 
the  rule  laid  down,  taken  from  the  9  Rep.  47  a.  is — "  So  a  grant  of  the  king,  which 
has  sufficient  certainty  for  shewing  fully  that  the  king  was  not  deceived,  will  be  good." 
And  every  instance  there  given,  of  uncertainty  sufficient  to  avoid  such  a  grant,  has 
reference  to  matters  which  belong  to  the  king  by  right  of  his  prerogative,  which 
cannot  pass  by  mere  general  words ;  as  for  instance,  by  the  grant  of  a  manor,  which 
has  come  by  forfeiture  or  otherwise  into  the  [571]  hands  of  the  crown,  with  all 
liberties,  privileges,  &c.  therewith  formerly  held,  felons'  goods  would  not  pass, 
although  they  had  formerly  been  granted  and  held  with  the  manor.  Now  the  right 
of  appointing  a  coroner  is  not  a  matter  which  the  crown  has  in  right  of  its  prerogative  ; 
in  the  absence  of  any  grant  from  the  crown,  it  would  have  remained  in  the  freeholders 
of  the  county,  according  to  the  stat.  of  3  Edw.  1.  By  the  grant  of  a  manor,  with 
geneial  words,  an  advowson  has  been  held  to  pass  :  Whistler's  case  (10  Rep.  65).  So, 
by  the  grant  of  a  hundred.  Lord  Hale  says  (1  Ventr.  40.3)  that  there  passed  "not 
only  a  lilierty  which  had  a  court,  and  also  commonly  a  leet,  which  is  called  the  leet 
of  the  hundred,  but  there  was  also  an  implied  power  of  making  a  bailiff."  So,  by 
the  grant  of  a  forest,  cum  omnibus  incidentibus,  appendiciis,  et  pertinentiis,  it  was 
held  that  the  grantee  should  have  courts  of  attachment  and  swanimote,  though  not 
a  justice-seat ;  "  because  that  was  necessary  to  give  any  validity  to  the  forest  as 
a  forest : "  Manwood's  Forest  Laws,  36.  So  also  here,  if  the  coroner  be  the  proper 
officer  to  make  attachments  of  pleas  of  the  crown,  the  right  of  appointing  that  officer 
as  clearly  passed. 

They  argued  also,  that  the  words  "ex  speciali  gratia,"  in  the  grant,  indicated  the 
liberality  with  which  the  king  intended  to  grant,  and  .so  favoured  a  liberality  of  con- 
struction ;  and  cited  as  to  this  point  Jenkins's  Centurv,  p.  255,  pi.  45,  and  p.  209, 
pi.  47  ;  Harris  v.  Winq  (3  Leon.  249),  and  the  case  of  Mines  (Plowd.  330  b.).] 

Wortley,  W.  H.  Watson,  and  Hardy,  in  support  of  the  rule  (Jan.  2*7  and  28). 
'i'he  question  in  this  case  is,  not  whether  this  grant  gave  the  Duke  of  Lancaster  the 
power  to  appoint  an  officer  to  attach  pleas  of  the  Crown,  but  whether  the  terms  of  it, 
by  a  necessary  implication,  gave  him  the  power  to  appoint  a  coroner,  for  all  [572] 
the  purposes  incident  to  that  office,  to  the  exclusion  of  the  coroners  who,  bj'  the 
statute  of  3  Edw.  1,  were  ordained  to  be  elected  by  the  counties:  there  being  no 
non  obstante  clause,  which,  if  the  crown  had  meant  to  set  aside  the  operation  of  the 
statute,  one  would  have  expected  to  find  in  the  charter.  If,  therefore,  this  grant  is 
to  take  effect  in  dei-ogation  of  the  general  rights  of  the  Crown  and  of  the  public,  it 
ought  to  be  at  least  by  a  necessary  and  positive  implication,  which  the  Coiu't  cannot 
resist.  But  the  terms  of  the  chai'ter  may  be  satisfied  without  the  supposition  of  the 
existence  of  a  coroner  at  all.  Now  there  are  several  cases  in  which  a  grant  of  this 
nature  can  have  no  legal  effect  whatever.  If  it  professes  to  grant  a  pait  of  the  king's 
prerogative,  it  is  invalid  ;  so  also,  if  it  be  uncertain,  the  grant  is  therefore  invalid  :  for 
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the  law  supposes  that  the  king  did  not  know  the  extent  of  the  grant  he  was  making, 
and  it  is  said  that  "dohis  latent  in  geiieralibus."  Again,  if  it  appear  to  have  been 
made  under  a  mistake  of  existing  circumstances,  or  if  it  have  a  double  intent — that 
is,  if  professing  to  do  one  thing  it  will  have  the  eti'ect  of  doing  two, — the  grant  is 
void  as  against  the  crown. 

First,  as  to  the  particular  words  used  in  this  grant.  The  words  "  attachiamenta 
placitonim  "  appear  to  be  the  larger  expression,  and  to  include  the  phrase  "attachia- 
menta de  placitis  ;"  but  there  is  an  observable  difterence  between  them  :  nor  is  there 
a  single  instance  to  be  found  of  an  admitted  power  to  appoint  a  coroner,  given  by 
words  like  these.  The  most  obvious  meaning  is,  that  it  is  a  grant  of  the  return  of 
writs,  of  summonses,  and  of  attachments  of  the  Crown  which  partake  of  the  nature  of 
writs  and  summonses,  naraelj',  attachments  on  writs  at  the  suit  of  the  Crown.  The 
words  "attachiamenta  placitorum  coronaj"  can  only  be  construed  "attaehmeiits  of 
pleas  of  the  crown  ;"  but  the  words  "attachiamenta  de  placitis  corome"  (it  not  being 
said  "  de  omnibus  placitis  corona")  mean  rather  at-[573]-tachments  of  and  concerning — 
arising  out  of — pleas  of  the  Crown.  [Lord  Abinger,  C.  B.  In  these  old  charters 
both  expressions  seem  to  be  very  often  used  synonymously.]  There  appears  to  be 
no  greater  reason  for  supposing  that  these  words  should  convey  the  right  to  make  a 
coroner,  than  that  the  words  "  retorna  brevium  "  should  convey  the  right  to  make  a 
sherifiF.  Then  as  to  the  nonintromittant  clause,  that  does  not  in  terms  exclude  the 
county  coroner,  and  the  moi'e  express  words  at  the  end  of  the  chartei-,  which  make 
mention  of  the  coroner  by  name,  rather  imply  that  such  is  not  its  proper  construction. 
But  this  is  in  ti'uth  a  common  clause,  introduced  into  all  such  ancient  grants,  even 
where  a  coroner  has  existed  before  ;  as  in  the  case  of  the  charter  of  the  Cinque  Ports  : 
and  the  reasonable  construction  of  it  appears  to  be,  to  exclude  any  interference  of  the 
king's  sherifls,  bailiffs,  or  other  officers,  who  shall  pretend  to  interfere  with  any  thing 
which  by  the  effect  of  the  charter  has  been  already  granted.  If  otherwise,  it  would 
go  to  exclude  coroners  of  all  sorts — even  the  Lord  Chief  Justice  of  the  Queen's  Bench, 
and  the  other  judges  of  that  Court.  The  coroner  was  at  that  period  an  officer  of  much 
greater  rank  and  consequence  than  at  present ;  and  it  appears  to  have  been  his 
principal  duty  to  accompany  the  sherift",  and  to  record  the  pleas  of  the  Crown.  In 
Stauuford's  Pleas  of  the  Crown,  48,  it  is  said — "Coroner  est  un  ancient  officer  deins 
eest  realm,  ordains  d'estre  un  principal  conservator  ou  gardein  de  la  peas,  a  porter 
record  des  pleas  del  corona,  et  de  son  view,  et  de  abjuratione,  et  de  utlagariis,  &c.  ;  sel 
definition  est  done  per  Britton."  Fitzherbert  gives  a  definition  to  the  same  effect 
(Fitz.  N.  B.  163)  ;  and,  in  the  2nd  Inst.,  31,  Lord  Coke  gives  also  another  fi'om  the 
Mirror : — "  His  name  is  derived  a  corona,  so  called  because  he  is  an  officer  of  the 
Crown,  and  hath  conusance  of  some  pleas  which  are  called  'placita  corona  '  For  his 
[574]  antiquity  see  the  Mirror,  who  (treating  of  articles  established  by  the  ancient 
kings,  Alfred,  &c.)  saith,  '  Auxi  ordains  fuer  coronours  in  chescun  county,  et  viscounts, 
a  garder  le  peace  quant  les  countis  soy  demisterent  del  gard,  et  bayliifes  in  lieu  de 
centeners : '  that  is,  coroners  in  every  county,  and  sheriffs,  were  ordained  to  keep  the 
peace  when  the  earls  dismissed  themselves  of  the  custody  of  the  counties,  and  bailiffs 
in  place  of  hundredors.  For  his  dignity  and  authority,  Britton  saith,  in  the  person 
of  the  king,  '  Pur  ceo  que  nous  volons  quo  coroners  sont  in  chescun  county  principals 
gardeins  de  nostre  peas,  a  porter  record  de  pleas,  de  nostre  corone,  et  de  lour  views  et 
abjurations,  et  de  utlagariis,  volons  que  ily  sont  eslieus  solonque  ceo  que  est  contein 
in  nous  statutes  de  lour  election.'"  It  appears,  therefore,  that  from  time  immemorial 
they  were  high  and  important  elective  officers,  even  before  the  p.assing  of  the  statute 
which  ordained  the  mode  of  their  election  :  and  charters  such  as  this  cannot  properly 
be  construed  without  reference  to  the  character  and  dignity  of  the  office  at  the  time 
when  they  were  made. 

With  reference  to  this  part  of  the  case,  it  is  important  to  consider  the  effect  of 
the  statute  of  3  Edw.  1,  c.  10  ;  because  the  Crown  could  have  no  power  to  create  an 
office  of  this  kind  in  contravention  of  an  act  of  Parliament.  For  instance,  the  stat. 
of  18  Edw.  1,  having  provided  that  fines  should  be  levied  before  the  justices  of  the 
common  bench,  and  not  elsewhere,  it  was  held  that  the  king  could  not,  in  the  face  of 
those  negative  words,  erect  a  court  for  the  purpose  of  levying  fines.  Com.  Dig., 
Fine  (D.).  It  is  true  that  the  words  of  the  3  Edw.  1,  c.  10,  are  not  negative,  but  their 
effect  is  the  same  :  because  it  is  said  that  the  coroner  shall  in  all  counties  be  elected 
in  the  manner  therein  mentioned  ;  whereas  this  charter  is  to  be  construed  as  saying 
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that  no  coroner  shall  act  within  the  liunoni-  of  i'ontefra('t,  coniprohendinf;  a  lai'jje 
portion  of  the  county  of  York,  who  is  so  elected.  [Lord  Abinger,  C.  B.  The  [575] 
statute  also  says  that  it  is  not  to  affect  local  franchises.]  But  the  question  is,  whether 
this  franchise  was  created  by  the  subsequent  grant.  In  most  of  the  grants  which 
avowedly  convey  the  right  to  appoint  a  coroner  (eg  in  that  already  referred  to,  to 
the  abbot  of  St.  Albans  (ante,  559)),  the  power  is  granted  b_v  express  words,  "eligere 
et  facere  coronatorem,"  which  might  not  be  in  contravention  of  the  statute,  inasmuch 
as  the  only  eftect  of  such  words  would  appear  to  be,  to  give  to  the  grantee  of  the 
franchise  [)ower  to  issue  his  writ  to  the  sheriff,  or  other  proper  officer,  for  the  election 
of  a  coronei',  therefore  by  no  means  divesting  the  commonalty  of  the  ancient  right 
which  the}'  had  at  common  law,  and  under  the  statute,  to  elect  their  own  coroners. 
[Lord  Abinger,  C.  B.  Can  it  be  supposed  that  the  abbot  of  St.  Albans  was  to  issue  a 
writ  for  that  purpose  to  the  sheriff?  Parke,  B.  There  may  be  an  election  by  one,  as 
well  as  by  many.]  The  words  are  certainly  capable  of  that  consti'uction.  But  the 
argument  remains,  that  the  grant  of  the  power  to  appoint  a  coroner,  to  the  exclusion 
of  the  county  coroner,  is  contiury  to  the  statute,  and,  at  all  events,  ought  not  to  have 
such  an  eftect  in  the  absence  of  a  non  obstante  clause :  and  no  instance  has  been 
adduced,  with  the  exception  of  that  cited  from  the  Placita  de  Quo  Warranto,  p.  333, 
of  such  a  grant  made  by  words  of  like  generality  with  these.  But  in  that  case  there 
occur  the  words  "regiie  libertates  ; "  and  it  may  be  that  the  Abbey  of  Battle  had 
rights  in  the  nature  of  jura  regalia  by  prescription  before  the  Conquest,  which  would 
entitle  them,  without  charter,  to  exercise  the  right  of  appointing  a  coroner,  as  in 
the  case  of  a  county  palatine.  The  extraordinary  extent  of  the  privileges  granted 
to  that  abbey  by  William  the  Conqueror  appears  from  Camden's  Britannia,  vol.  i. 
p.  209. 

It  appears  to  be  clear,  on  all  the  old  authorities,  that  [576]  the  coroner  was  not 
the  only  officer  who  made  attachments  of  what  are  termed  "  pleas  of  the  Crown." 
The  statute  of  Westminster,  3  Edw.  1,  c.  9,  says,  "For  as  much  as  the  peace  of  this 
realm  hath  been  evil  observed  heretofore,  for  lack  of  quick  and  fresh  suit  making  after 
felons  in  due  manner,  and  mainly  because  of  franchises  where  felons  are  received,  it  is 
provided  that  all  generally  be  ready  and  apparelled  at  the  commandment  and  summons 
of  sheriffs,  and  at  the  cry  of  the  county,  to  sue  and  arrest  felons,  when  any  need  is  : 
And  if  the  sheriffs,  coroners,  or  other  bailiffs,  within  franchise  or  without,  for  reward 
or  for  prayer,  or  for  fear,  or  for  any  manner  of  affinity,  conceal,  consent  or  procure  to 
conceal,  the  felonies  done  in  their  bailiwicks,  or  otherwise  will  not  attach  nor  arrest 
such  felons  there  as  they  may,  or  otherwise  neglect  to  do  their  office  in  any  manner 
in  favour  of  such  misdoers,  and  be  attainted  thereof,  they  shall  have  one  year's 
imprisonment,"  &c.  &c.  Then,  when  c.  10  of  the  same  statute,  speaking  of  the  duties 
of  the  office  of  coroner,  refers  to  appeals,  inquests,  attachments,  and  presentments,  it 
would  seem  that  the  word  "  attachment "  there  means  no  more  than  an  arrest  in 
pursuance  of  the  before-mentioned  proceedings.  That  construction  is  confirmed  by 
the  provisions  of  the  same  Statute  of  Westminster  1,  c.  15.  The  words  of  this  charter 
would  therefore  be  fully  satisfied  by  holding  that  the  "  attaehiamenta  "  therein  men- 
tioned mean  criminal  arrests,  founded  on  previous  proceedings  taken  before  the  sheriff 
or  other  similar  officer.  That  the  sherilf  had  the  power  of  taking  inquisitions,  and  of 
arresting  and  imprisoning  persons  found  culpable  thereon,  clearly  appears  also  from 
the  Statute  of  Westminster  2,  13  Edw.  1,  c.  13.  So  also,  from  the  stats.  1  Edw.  3, 
c.  17,  and  25  Edw.  3,  c.  14,  it  is  plain  that  attachments  were  made,  and  what  are 
technically  termed  pleas  of  the  Crown  were  held,  by  the  one  as  well  as  by  the  other 
officer.  And  the  saving  clause  of  the  stat.  28  Edw.  3,  c.  6,  which  reserves  "  to  the 
[577]  king  and  other  lords  which  ought  to  make  such  coroners,  their  seigniories  and 
franchises,"  may  receive  full  effect  by  applying  it  to  immemorial  franchises  of  that 
nature ;  and  so,  accordingly,  it  was  claimed  in  the  ease  of  the  Lord  Paget,  already 
cited  from  Coke's  Entries,  p.  544  (ante,  p.  564),  the  party  not  being  .satisfied  to  rely 
only  on  the  grant  from  the  Crown  which  he  pleaded,  which,  however,  it  may  be 
observed,  gave  in  express  words  the  right  to  appoint  a  coroner.  In  the  same  collec- 
tion, p.  530  b.,  there  is  the  ease  of  a  quo  warranto  for  exercising  various  franchises, 
not  affecting  the  exercise  of  the  office  of  coroner  :  and  the  plea  claims  under  a  grant 
by  the  Crown  to  Queen  Catherine  of  Arragon,  the  wife  of  Henry  the  Eighth,  to  have 
for  her  life  "the  return  of  all  writs,  as  well  of  assize,  of  certificates,  and  attachments, 
as  of  all  other  briefs  and  precepts  of  the  king,  his  heirs    and  successors,  and  also 
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summotiscs,  extracts,  and  precepts  of  the  Exchequer."  Here,  therefore,  a  grant  of 
attachments  is  not  pretended  to  inipoi-t  the  right  to  appoint  a  coi'oner.  Again,  at 
p.  537,  is  to  he  found  a  quo  warr.uito  against  the  inhabitants  of  Denbigh,  for  having 
a  court  before  their  l)ailifis,  and  there  precisely  the  same  words  occur  as  here : — "  Nee 
non  attachiamenta  tam  de  placitis  coronte  quam  aliis  in  dicta  villa  : "  yet  no  motion 
was  entertained  of  claiming  under  these  words  the  right  of  appointing  <a  coroner.  In 
truth,  the  only  pleas  of  the  Crown  which  the  coroner  was  to  attach,  were  those  that 
appeared  before  him  upon  his  own  view,  either  super  visum  corporis,  or  when,  in  old 
times,  he  had  the  power  of  taking  inquests  upon  other  felonies.  The  other  side  have 
relied  much  upon  the  authority  of  Bracton,  as  shewing  that  the  duties  of  the  coroner 
generally  terminated  in  an  attachment  of  the  person.  But  it  is  remarkable  that 
Bracton  nowhere  says,  in  express  words,  that  the  coroner  is  to  attach.  His  words  are 
not  "  attachiat  eoronatorius,"  but  "  attachiendus,"  "  let  him  be  attached."  Indeed, 
in  [578]  ancient  times,  when  the  counties  were  first  divided  into  tithings,  it  will  be 
found  that  the  decennaries  were  the  parties  responsible  for  the  attaching  of  persons 
suspected  of  homicide  or  other  felonies.  In  the  preface  to  Home's  Mirror,  the 
editor,  speaking  of  the  duties  of  the  decennary,  says — "This  decennalis  fidejussio,  or 
decemvirale  collegium,  by  our  author  is  called  the  decennary,  who  were  charged  to 
bring  forth  the  person  of  every  offender  to  answer  unto  the  law ;  whereof  Mr.  Bracton 
speaketh  in  these  words — 'De  eo  autem  qui  fugam  fecerit  (he  speaketh  of  one  after 
a  felony  committed)  diligenter  erit  inquirendum  si  fuerit  in  franciplegio  et  decenna, 
et  tunc  erit  decenna  in  misericordia  coram  justiciariis,  quia  non  habent  ipsum  male- 
factorem  ad  rectum.'  And,  according  to  that  law,  if  a  felon,  after  his  flying  or  con- 
viction, were  possessed  of  goods,  the  town  or  decennary  was  answerable  for  the  same  : 
and  if  the  same  were  embezzled  or  holden  from  them,  the  decennary  might  seize  those 
goods,  in  whosesoever  possession  they  were  found,  as  appeareth  by  3  Edw.  3,  in 
Fitzherbert's  Abridgement,  title  'Coronas,'  366."  The  passage  thus  cited  from  Fitzh. 
Abr.  is  as  follows : — "  Nota  quod  vicecomes  et  decennarii  seisire  possunt  catalla 
fugitivorum  in  manus  domini  regis,  et  vicecomes  catalla  ilia  liberabit  villataj,  ad 
respondendum  domini  regis  in  itinere ;  et  si  vicecomes  nee  decennarii  seisierint,  villa 
respondebit  regi  itinere."  In  another  place  (p  186),  Fitzherbert,  in  enumerating  the 
duties  of  the  coroner,  does  not  say  that  he  is  to  attach  pletis  of  the  Crown,  but  that 
he  is  to  keep  the  record  of  his  view,  &c.,  ("doit  port  son  record  de  son  view,"  &c.). 
So,  in  Home's  Mirror,  38,  the  author  says — "To  coroners  anciently  were  enjoyned 
the  keeping  of  the  pleas  of  the  Crown,  which  extend  now  but  to  felonies  and 
adventui-es"  The  same  view  is  borne  out  by  a  cuiious  entry  in  the  Parliamentary 
Petitions,  in  the  case  of  The  Jbbot  of  Furncfs  (vol.  1,  p.  436),  from  which  it  appears 
that  the  sheriff'  was  in  the  habit  of  taking  inquisitions  super  visum  corporis.  It  is  a 
petition  from  the  Abbot  of  [579]  Furness,  complaining  of  a  great  mortality  in  the 
district,  and  reciting  that  divers  inquests  had  been  held  before  the  sheriff's  and 
coroners  of  Lancashire,  ("devaunt  visconates  et  coronours  fers  a  Lancastre  ").  Again, 
in  Dalton,  p.  157,  in  setting  forth  the  duties  of  sheriffs,  it  is  said — "Nota  quod  pro 
transgressione  contra  coronam  regiam  qua3  tangit  vitam  et  membrum,  defendens  seu 
delinquus  attachiatus  erit  per  corpus,"  &c.  In  Bracton,  p.  137,  thei-e  is  a  writ  set  out, 
directed  to  the  sheriff,  directing  him  that  in  case  of  the  arrest  of  a  party  for  felony, 
"super  visum  custodum  placitorum  coronse  nostra;,  et  super  visum  tuum  et  ballivorum 
tuorum  et  legalium  hominum,  apprecientur  catalla  ipsius  capti,"  &c.  ifec.  And  Dalton, 
in  the  chapter  on  bailiffs  of  franchises,  (p.  463),  says — "If  any  felon  or  other  offender 
against  the  king's  peace,  &c.,  shall  be  within  any  liberty  or  franchise,  and  the  justices 
of  the  peace,  &c.,  shall  direct  their  warrant  or  process  to  the  sheriff  for  the  apprehend- 
ing of  such  offender,  the  sheriff  is  to  enter  such  franchise,  and  to  execute  the  process 
or  warrant,  and  not  to  write  to  the  bailiff  of  the  franchise,  for  that  here  the  king  is 
a  party."  These  authorities  appear  to  shew,  that  the  attachment  of  pleas  of  the  Crown, 
although  principally  it  may  have  been  in  the  coroner  since  the  statute  of  3  Edw.  1, 
which  undoubtedly  makes  him  the  party  to  attach  pleas  upon  inquests  held  before  him, 
yet  at  common  law,  and  down  to  a  later  period  than  is  now  the  subject  of  inquiry, 
was  by  no  means  exclusively  the  duty  of  the  coroner.  If  that  be  so,  the  grant  of 
attachments  of  pleas  of  the  Crown,  with  a  clause  excluding  sheriffs  and  bailiffs,  may 
be  fully  satisfied  by  applying  it  to  those  attachments  which  the  sheriffs  and  other 
officers  were  authorized  to  make  ;  the  words  being  construed  merely  as  an  extension 
of  the  previous   words  "  retorna  brevium,"  &c.,  and  as  giving  the  power  to  make 
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arrests  and  attachments  upon  the  writs  and  summonses  before  mentioned.  And  "if 
the  king's  grant  can  enure  to  two  intents,  it  shall  lie  [580]  taken  to  the  intent  that 
makes  most  for  the  king's  benefit:"  Com.  Dig.,  Grant  ((J.  I'J). 

Further,  it  is  distinctly  laid  down  that  the  king  cannot  grant  away  that  which 
is  a  part  of  his  prerogative,  and  that  the  appointment  of  judicial  otlicers  is  a  part  of 
his  prerogative.  Now  a  coroner  is  undoubtedly,  to  this  day,  a  judicial  otiiccr  in  some 
sense  of  the  word;  and  he  was  ancieutly  a  judge  of  very  high  degree.  In  Dalton's 
Sheriff',  443,  it  is  said — "The  coroners  are  judges  of  the  outlawries,  and  are  to  sit 
with  the  sheriff  at  every  county  court.  They  aie  to  give  judgments  upon  the  out- 
lawries, and  they  are  to  give  and  pronounce  the  judgment,  and  to  make  a  short 
memorandum  thereof  in  the  book:  but  the  coroners  are  not  to  make  return  of  the 
outlawry,  for  the  custody  of  the  record  itself  does  not  appertain  to  the  coroners,  but 
the  sheriff'."  In  Lord  Coke's  Commentary  on  the  Statute  of  AVcstniinstci'  the  Fii-.st, 
("2  Inst.  176),  he  observes  upon  the  passage,  "Que  les  coroners  loialmeut  attachent  et 
representent  les  pies  del  coron,"  &c.  "By  this  it  appeareth  that  the  coroner  is  judge 
of  the  cause,  and  not  the  sheriff',  and  this  agreeth  with  our  old  and  latter  books;  only 
the  sheriff's  have  counter-rolls  with  the  coroners  by  force  of  this  act,  and  therefore  a 
certioraii  may  be  directed  to  the  sheriff'  and  coroner,  to  remove  an  appeal  by  bill 
befoie  the  coroner,  because  the  sherifl'  hath  a  counter-roll :  but  if  the  certiorari  be 
directed  to  the  sheriff'  only,  in  case  of  appeal  or  indictment  of  death,  it  is  not  sufficient 
to  remove  the  record,  because  he  is  not  judge  of  the  cause,  but  hath  only  a  counter- 
roil."  The  coroner's  is  a  Court  of  Record,  and  he  may  commit  for  contempt:  Garneit 
V.  Ferrand  (6  B.  &  Cr.  61 1  ;  9  D.  &  R.  6.57).  It  is  stated  to  be  so  in  the  4  Inst.  271, 
and  Com.  I>ig.,  Officer  (C  5) :  where  also  it  is  said  that  the  coroner  has  jurisdiction 
to  take  an  appeal  of  robbery  or  other  felony,  and  that  upon  such  appeal  he  alone  is 
judge,  [581]  though  by  the  Statute  of  Westminster  the  sheriff'  has  the  counter-rolls 
of  appeals  and  inquests  witli  the  coroner. 

Even,  however,  if  the  office  of  coroner  be  not  of  a  strictly  judicial  nature,  it  was 
one  of  great  importance  and  dignity,  and  a  grant  in  terms  so  vague  and  general  as 
this  ought  not  to  be  considered  as  conveying  it.  The  question  ought  to  be  construed 
as  if  it  had  arisen  at  the  time  the  grant  was  made  :  all  that  the  subsequent  parliamen- 
tary charters  purported  to  do  was,  to  confirm  what  was  granted  by  the  original  charter 
of  Edw.  3.  It  is  therefore  to  be  construed  like  any  other  grant  to  an  ordinary  subject 
of  the  Crown,  and  as  if  the  Duke  of  Lancaster  were  now  a  party  unconnected  with 
the  Crown,  claiming,  on  the  one  hand,  against  the  Crown's  prerogative,  and  on  the 
other,  against  the  general  rights  of  the  commonalty,  as  they  originally  existed  at 
common  law,  and  were  afterwards  contii-med  by  statute.  Now  it  is  submitted,  that 
the  true  rule  for  the  constructiou  of  grants  by  the  Crown  is,  that  they  are  to  be  con- 
strued strictly,  in  reference  to  the  question  whether  the  Crown  has  parted  with  any 
portion  of  its  prerogative.  When  that  is  made  clear,  then  the  grant  is  to  be  taken  in 
the  most  ample  and  abundant  sense,  and  to  be  construed  liberally,  for  the  purpose  of 
giving  that  ascertained  intention  its  fullest  effect.  The  strongest  words  against  the 
Crown,  according  to  the  authorities,  are,  "  ex  certa  scientia ; "  the  next  strong,  "  ex 
mei'o  motu;"  the  third,  those  which  are  found  in  this  case, — "ex  speciali  gratia;" 
and  the  weakest  where  it  professes  to  be  granted  "  ex  humili  petitione."  This  is  not 
a  case,  therefore,  in  which  the  charter  is  to  be  construed  strongly  against  the  Crown, 
but  one  in  which  the  intention  ought  to  be  certain  upon  the  face  of  it. 

The  finding  of  the  jury  in  this  case  can  be  made  use  of  only  to  this  extent : — the 
jury  find  what  ha.s  been  the  usage,  and  the  Cosrt  are  to  put  their  construction  upon 
the  charter,  assisted  by  the  finding  of  the  jury.  But  the  con-[582]-struction  of  an 
ancient  charter  of  this  kind  is  not  a  matter  in  pais,  and  cannot  be  properly  left  to  the 
decision  of  a  jury.  The  law  is,  that  the  jury  are  to  find  the  usage,  and  the  Court, 
applying  that  usage  to  the  charter,  may,  if  it  throws  light  upon  the  subject,  assist 
itself  by  the  usage  in  construing  the  terms  of  the  charter :  but  first  the  Court  are  to 
say  whether,  in  point  of  law,  those  terms  are  sufficient  to  convey  anything  with  that 
reasonable  degree  of  certainty  which  the  law  requires. 

Now  it  is  laid  down  as  a  general  position  of  law,  (Vin.  Abr.,  Prerogative  (C), 
where  the  authorities  are  collected),  that  general  words  will  not  take  away  the  right 
of  the  Crown.  The  question  is,  what  is  the  meaning  of  "general  words"  with  refer- 
ence to  this  matter.  It  appeal's  to  be  this — that  inasmuch  as  "dolus  latet  in  generali- 
bus,"  under  general  words  the  Court  cannot  see  distinctly  that  the  Crown  knew  what 
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it  \v;is  griiiiting.  That  principle  is  tlio  fouiulation  also  of  another  rule  already  referred 
to,  which,  in  other  terms,  means  almost  the  same  thing, — that  if  a  charter  of  this 
nature  is  capable  of  two  interpietations,  each  of  which  is  equally  favourable  or 
unfavourable  to  the  Crown,  it  is  uncertain  and  void.  Thus,  a  grant  of  "all  mines, 
amerciaments,  and  escheats,"  will  not  pass  mines  royal  or  escheat  royal :  17  Vin.  Abr. 
133.  So,  t)y  a  grant  of  "retorna  omnium  brevium,"  the  grantee  shall  not  have  i-eturu 
of  Exchequer  summons:  Bro.  Abr.,  Patents,  pi.  32;  17  Vin.  Abr.  132.  In  I'armcter 
V.  Attorncij-Gencml  (10  Price,  378,  412;  1  Dow,  P.  C.  316,  323),  it  was  held,  that 
where  a  part  of  the  sea  coast,  being  the  property  of  the  Crown,  was  alleged  to  have 
been  granted  to  a  subject,  he  must  shew  a  specific  description  of  the  particular  place 
so  meant  to  be  conveyed,  for  he  could  not  avail  himself  of  general  words  In 
that  case  occurs  the  following  observation,  attributed  to  Lord  Eldon  : — "  The  Lord 
Chancellor  inquired  what  part  of  the  letters  patent  [583]  had  described  the  appellant's 
land  ;  because  the  first  difficulty  is,  said  his  Lordship,  whether  it  be  possible,  in  point 
of  law,  that  a  grant  of  the  Crown  in  these  general  terms  can  be  good."  Now  the 
terms  of  the  grant  in  that  case  were, — "All  and  singular  other  his  said  Majesty's 
lands  commonly  called  the  wastes  of  the  sea,  vazes  and  vazey  lands,  &c.  &c.,  lying, 
being,  and  abutting  in  or  near  Bewley  Haven,  Porchester  Haven,  the  haven  of  the 
town  of  Lymington,  Hurst  Castle,  the  town  of  Yarmouth,  Thorley,  and  Althans,  in 
the  Lsle  of  Wight,  Yarmouth  Haven,  Freshwater,  and  Newtonhook  Point."  The  same 
doctrine  was  recognized  in  Akock  v.  Cooke  (5  Bing.  340  ;  2  M.  &  P.  62.5),  which  was 
a  question  whether  wreck  passed  by  a  grant  from  the  Crown.  It  is  said,  indeed,  that 
these  are  not  general  wonls  in  this  sense,  but  that  is  a  specific  form  of  words,  to  which, 
by  a  necessary  implication,  is  attached  a  certain  efi'ect,  viz.  that  the  words  "attach- 
ments of  pleas  of  the  Crown  "  necessarily  imply  the  performance  of  the  duties  of 
coroner.  But  it  has  alieady  been  shewn  that  those  words  are  capable  of  more  than 
one  construction,  and  that  being  so,  the  grant  is  therefore  either  uncertain  and  void, 
or,  if  it  is  to  have  any  effect,  it  must  enure  to  take  the  least  out  of  the  Crown,  and  to 
grant  only  the  power  to  make  attachments  on  the  proceedings  previously  mentioned 
in  the  charter. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abingek,  C.  B.  In  the  case  of  Jcivison  v.  Dyson,  which  was  ai'gued  at  great 
length  on  the  motion  for  a  new  trial,  upon  the  construction  of  the  charter  which  is 
supposed  to  create  the  Duchy  of  Lancaster,  we  have  considered  the  arguments  that 
have  been  ofi'ered ;  and  although  [584]  I  cannot  think  the  question  of  so  much 
importance  as  it  is  represented  by  the  counsel  who  argued  it,  for  it  is  a  mere  question 
which  of  two  coroners  shall  have  the  fees  for  executing  the  duties  of  coroner  in  a 
certain  district,  (which  is  of  comparatively  little  importance  to  the  public) ;  yet  we  are 
of  opinion,  considering  the  whole  of  the  case,  that  the  charter  has  been  rightly 
construed  by  the  Judge  and  the  jury,  at  least  by  the  jury,  and  that  we  ought  not  to 
disturb  the  verdict. 

The  question  is  this,  whether  or  not  the  words  of  the  charter  were  sufficient  to 
convey  to  the  Duchy  of  Lancaster  the  right  of  appointing  a  coroner  within  the  district 
of  the  Honor  of  PoTitefiact.  The  words  are  "  attachiamenta  tam  de  placitis  coroiue 
quara  de  aliis  quibuscumque."  And  the  words  are  followed  by  a  declaration,  that 
none  of  the  king's  ministers  or  bailiffs  shall  interfere  with  the  rights  granted  to  the 
duchy.  Then,  at  the  conclusion,  "Our  coronei's"  are  mentioned  amongst  others  who 
shall  not  interfere. 

Mr.  Cre.sswell,  in  the  very  able  argument  which  he  addressed  to  us  upon  the 
subject,  adduced  sufficient  authorities  to  shew  that  the  words  "attachiamenta  de 
placitis  coronfe,"  and  the  words  "attachiamenta  placitorum  coroiuB,"  are  used  in 
contemporaneous  charters  in  the  same  sense  ;  and  I  think  tbey  must  have  been  so 
used,  because  the  preposition  "  de "  which  is  Norman  French  idiom,  found  its  way 
very  early  into  our  Law  Latin,  and  is  generally  used  to  express  the  genitive  case. 
But  if  there  be  any  distinction,  the  words  "  attachiamento  de  placitis  coronaj "  must 
be  construed  in  a  larger  sense  than  the  words  "attachiamenta  placitorum  corona;," 
because  the  one  would  be  confined  stiictly  to  what  were  pleas  of  the  Crown,  the  other 
would  apply  to  all  matters  of  and  relating  to  pleas  of  the  Crown  ;  therefore,  if  there 
be  any  distinction  in  the  words,  those  used  in  the  chai  ter  are  the  larger.  But  I  think 
it  was  cleai'ly  proved  hy  the  authorities  adduced  by  Mr.  Cresswell,"to  which  I  need 
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not  refer  [585]  more  particuhirly,  that  these  words  were  sullieieiit  to  convey,  ami  have 
been  rightly  construed  to  convey,  a  right  to  appoint  a  coroner,  or  rather  the  right  to 
perform  the  duties  of  a  coroner.  The  arguments  adduced  by  Mr.  Cresswell  satislied 
my  mind,  and  I  believe  those  of  my  learned  Brothers,  that  the  words  of  the  charter 
are  sufficient  to  convey  the  right  to  appoint  a  coroner. 

It  was  then  said  that  the  king  could  not  by  these  general  words  grant  power  to 
appoint  a  coroner;  and  in  order  to  establish  that,  it  was  contended  that  the  coroner 
was  a  judicial  officer,  and  that  the  Crown  could  not  delegate  the  right  to  appoint  a 
judicial  officer.  But  I  am  surprised  that  it  was  not  seen  at  an  earlier  period  of  the 
discussion,  that  those  two  arguments  were  inconsistent  with  each  othei' ;  because,  if 
the  king  could  not  delegate  the  power  to  appoint  a  coroner  at  all,  because  he  was  a 
judicial  officer,  he  could  not  do  it  by  the  most  express  words.  That  argument,  there- 
fore, is  really  of  no  weight,  and  the  question  still  turns  upon  the  point,  whether  these 
words  are  sufficient  to  give  the  right  to  appoint  a  coroner.  If  the  king  could  not 
give  the  right  by  express  words,  what  is  the  use  of  the  other  ai-gument1  It  is  said 
that  the  coroner  is  a  judicial  officer ;  but  that  argument  consists  in  attributing  two 
uses  to  the  word  "judicial";  using  the  popular  sense  of  the  word  in  order  to  cover 
an  argument  that  is  derived  from  the  use  of  the  word  in  a  strictly  legal  sense.  Many 
officers  may  be  called  judicial  to  a  certain  extent,  who  are  not  judicial  within  the 
general  meaning  of  the  law  which  says  that  the  Crown  cannot  delegate  to  another 
person  its  right  to  appoint  judicial  officers.  Is  it  to  be  said  that  the  officers  of  this 
Court  are  judicial  officers !  and  yet  they  do  much  more  in  the  character  of  judicial 
functionaries  than  coronei's  do.  There  are  many  other  officers  who,  to  a  certain 
extent,  in  the  popular  sense  of  the  word,  are  called  "judicial,"  and  yet  are  not 
judicial  officers  to  determine  causes  inter  partes ;  for  it  is  to  that  [586]  that  the 
power  of  the  Crown  is  limited,  that  it  must  not  delegate  the  right  of  appointing  to 
the  administration  of  justice,  to  be  performed  by  the  delegate,  and  divest  itself  of  the 
power  of  administering  justice  to  all  its  subjects. 

It  has  been  said  that  the  coroner's  is  a  court  of  record.  I  am  very  unwilling  to 
enter  into  that  discussion  ;  but  I  must  own,  if  it  were  res  Integra,  I  think  it  would  be 
wise  to  consider  whether  that  extra-judicial  opinion,  delivered  by  the  Lord  Chief 
Justice  of  the  Queen's  Bench  in  the  case  that  has  been  cited  (Garneit  v.  Ferrand,  ante, 
p.  580),  is  a  sufficient  authority  for  saying  that  the  coroner's  court  is  a  court  of 
record.  It  would  be  quite  sufficient,  in  order  to  decide  that  case,  to  say  that  every 
person  who  administers  a  public  duty  has  a  right  to  preserve  order  in  the  place  whei'e 
it  is  administered,  and  to  turn  out  any  person  who  is  found  there  for  improper 
purposes. 

If  the  coroner's  is  a  court  of  record,  because  he  makes  a  record  to  deliver  to  the 
judges  of  assize  (or  the  justices  in  eyre,  as  was  the  ancient  practice),  why  is  not  the 
sheriff's  court  a  court  for  record  1  because  he  makes  the  plaint  into  a  record,  and 
transmits  it  to  the  superior  court.  It  is  not  a  court  of  record  merely  because  the 
instrument  upon  which  he  takes  the  inquisition  is  to  be  reduced  to  parchment,  and 
made  the  recoid  of  another  court.  If,  however,  there  be  any  ancient  practice  to 
shew  that  there  are  any  functions  (which  I  am  not  prepared  to  say  there  are  not) 
which  the  coroner  is  entitled  to  perform,  of  a  judicial  nature,  as  well  as  others  which 
are  not  judicial,  I  see  no  reason  to  think  that  at  least  the  Crown  may  not  delegate 
the  right  to  appoint  an  officer,  whether  he  is  called  a  coi'oner  or  otherwise,  who  may 
do  those  duties  which  are  not  of  a  judicial  nature.  Now,  I  cannot  think  that  an 
inquisition  upon  a  body,  and  assisting  a  jury  in  taking  that  inquisition,  is  in  [587] 
its  nature  a  judicial  duty  ;  and  the  words  " attaohiamenta  de  placitis  coronas"  appear 
emphatically  to  refer  to  the  province  of  the  coroner's  jury  ;  because  it  is  when  an 
investigation  is  made  by  a  jury,  which  he  is  to  assemble,  and  to  which  he  is  to  afford 
all  the  assistance  he  can,  that,  if  they  find  a  verdict  for  murder  or  manslaughter,  he 
is  to  issue  his  warrant,  which  is  the  "attachment."  I  think  that  is  the  fair  meaning  of 
the  words  of  the  statute  as  to  the  appointment  of  coroners.  If,  then,  the  words  here 
are  sufficient  to  carry  the  right  to  appoint,  and  if  the  appointment  is  not  of  a  judicial 
officer,  it  appears  to  me  that  the  whole  argument  falls  to  the  ground,  which  is 
founded  upon  those  principles.  It  has  been  said,  again,  that  the  statute  of  2Sth  of 
Edward  3,  which  regulates  the  appointment  of  coroners,  declares  that  they  shall  be 
appointed  by  the  freeholders,  from  the  proper  men  in  the  counties :  and  it  is 
contended  by  Mr.  Wortley  that  that  statute  precluded  the  Crown  from  exercising 
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the  power  it  bad  before,  of  delegating  tbe  right  to  appoint  a  coroner,  inasmuch  as 
there  is  no  power  to  appoint  a  coroner  in  any  other  way  than  that  which  the  statute 
recognizes.  But  theie  is  a  clause  in  that  statute  which  saves  to  the  king,  and  all  lords 
of  franchises  and  seigniories,  the  right  to  appoint  a  coroner  as  they  have  done  before. 
And  according  to  this  construction,  as  the  charter  in  question  was  granted  before  the 
passing  of  the  28th  of  Edward  3,  the  consequence  is,  that  if  by  that  charter  this  right 
was  granted,  the  statute  of  28th  Edward  3,  is  not  in  opposition  to  it,  but  rather  a 
recognition  of  it.     Therefore  that  argument  also  falls  to  the  ground. 

It  was  alleged  that  the  Duchy  of  Cornwall  have  never  appointed  a  coroner.  Now, 
supposing  that  were  so,  and  supposing  that  the  words  of  the  charter  which  created 
the  Duchy  of  Cornwall  granted  in  the  same  terms  the  right  to  appoint  a  coroner,  but 
that  tlie  Duke  of  Cornwall  has  never  exercised  it,  would  that  be  any  argument  in 
this  [588]  case  ?  The  mere  omission  to  use  the  power  in  the  one  case  is  not  an  argu- 
ment upon  tbe  construction  of  the  words.  But  let  us  look  at  the  case,  and  see  what 
it  is.  Mr.  Wortley  stated  that  there  had  been  seventeen  Dukes  of  Cornwall,  hut  he 
omitted  to  state  how  long  they  continued  in  each  case.  It  is  well  known,  and  any 
one  who  consults  The  Prince's  case  in  Coke's  Reports  (8  Kep.  1  a.)  (one  of  the  most 
learned  and  elaborate  which  is  to  be  found  in  those  Reports)  will  see,  that  the  question 
there  was  as  to  the  tenure  and  constitution  of  the  Duchy  of  Cornwall ;  and  after  a  long 
debate  of  all  the  judges,  in  a  judgment  full  of  learning  and  research,  they  came  to  the 
conclusion  that  the  Duchy  of  Cornwall  could  not  be  created  by  the  king's  prerogative 
at  common  law,  because  it  was  constituting  an  honor,  and  a  tenure  inconsistent  with 
the  common  law,  and  that  it  could  only  be  legally  done  by  statute.  And  in  the  same 
manner  the  creation  of  the  County  Palatine  of  Lancaster  was  by  statute,  passed  at  the 
requisition  of  the  king  and  his  lords  in  Parliament. 

The  Duchy  of  Cornwall  is,  indeed,  a  very  peculiar  tenure.  It  only  exists  when 
there  is  the  eldest  son  of  a  king  born  after  he  becomes  reigning  king.  He  alone  can 
enjoy  it,  and  the  moment  he  becomes  king  it  ceases,  and  is  absorbed  in  the  Crown. 
What,  then,  is  the  consequence  of  that?  The  necessary  consequence  is,  that  in  the 
Duchy  of  Cornwall,  whenever  the  duchy  ceases  to  exist,  being  absorbed  in  the  Crown, 
the  appointments  of  coroners  are  made  in  the  same  way  as  the  appointments  in  any 
other  county,  by  the  freeholders  ;  and  if  afterwards  a  different  authority  should  inter- 
vene by  the  birth  of  a  Prince  of  Wales,  he  cannot  interfere  with  such  existing  appoint- 
ments ;  he  has  no  power  to  divest  an  existing  officer,  but  only  to  appoint  to  those 
offices  when  they  become  vacant.  Therefore  it  would  be  extremely  difficult  to  found 
any  argument  at  all  upon  that  state  of  things,  be-[589]-cause  the  fact  may  have  been 
that  there  was  no  instance  during  the  existence  of  a  Duke  of  Cornwall  in  which  a 
coronership  was  vacant.  Before  the  argument  could  have  any  weight,  that  fact  ought 
to  be  ascertained. 

With  respect  to  the  Duchy  of  Lancaster,  I  have  had  some  opportunity  of  knowing 
that,  in  ancient  times,  a  great  portion  of  the  records  of  the  duchy  were  not  very  well 
kept.  There  is  one  cla.ss  of  documents  that  are  very  well  preserved,  namely,  bills  in 
equity  filed  in  the  Duchy  Court ;  and  it  is  very  remarkable  that,  I  believe,  some  of 
them  are  of  more  antiquity  than  any  now  existing  amongst  the  records  of  the  Court 
of  Chancery  :  but  with  respect  to  other  proceedings,  such  as  the  appointments  of 
officers,  and  so  on,  I  believe  that,  till  a  very  recent  period,  the, records  of  the  proceed- 
ings of  the  Duchy  of  Lancaster  generally  were  not  kept  in  a  place  of  deposit,  so  as  tO' 
be  traceable  to  any  great  antiquity.  It  was  so  likewise  in  the  Duchy  of  Cornwall. 
In  the  case  of  the  Duchy  of  Cornwall,  it  is  almost  incredible  how  the  documents 
belonging  to  that  Court  were  scattered  about :  a  great  many  are  in  the  Court  of 
Exchequer — a  great  many  in  the  Tower  of  London  ;  and  certainly  till  a  very  recent 
period,  the  accession  of  King  George  the  Fourth,  the  records  of  the  Duchy  of  Cornwall 
were  never  kept  in  a  proper  place  and  condition.  I  am  therefore  not  at  all  surprised 
at  the  deficiency  of  early  evidence,  as  to  the  appointment  of  a  coroner,  and  as  to  his 
duties :  it  is  a  matter  that  one  would  naturally  infer  flora  the  state  of  things  that 
existed  anterior  to  the  time  of  Queen  Elizabeth.  I  think,  therefore,  there  is  nothing 
in  the  state  of  facts,  which  have  been  carefully  looked  at  upon  the  learned  Judge's 
notes,  that  can  be  properly  used  to  contravene  the  arguments  which  have  been  adduced 
to  establish  the  construction  that  has  been  put  upon  this  charter.  It  is  not  inconsistent 
w'ith  ancient  usage.  The  jury  had  a  right  to  presume  that  that  usage  had  existed  at 
a  time  [590]  anterior  to  that  at  which  it  was  pro\ed  to  exist,  and  the  mere  non- 
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existence  of  any  rocord  of  the  coroner  performing  the  duty  I  consider  as  of  the  less 
importance,  on  account  of  the  circumstances  I  have  stated,  that  the  records  of  that 
period  weie  very  imperfectly  kept. 

Under  these  circumstances,  conceiving  that  these  words  are  sufficient  to  delegate 
to  the  Duke  of  Lancaster  the  right  to  appoint  a  coroner,  and  conceiving  that  such  a 
right  might  exist  in  the  Crown  at  the  time  that  the  charter  was  granted,  we  think 
that  a  proper  construction  has  been  put  upon  it  by  the  juiy,  that  we  ought  not  to 
disturb  the  verdict,  and  that  therefore  the  rule  must  be  discharged. 

Parke,  B.  I  had  not  an  opportunity  of  hearing  a  great  pait  of  the  ar'gumcnt  in 
this  case.  All  that  I  can  sa}'  is,  that  so  far  as  I  did  hear  it,  I  see  no  reason  to  dissent 
from  the  view  taken  by  the  Lord  Chief  Baron,  that  this  verdict  ought  not  to  be 
disturbed. 

Alderson,  B.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  charter  is 
capable  of  the  construction  which  the  Lord  Chief  Baron  has  put  upon  it,  and  that 
that  construction,  coupled  with  the  evidence,  fully  authorized  the  jury  to  come  to 
the  conclusion  at  which  they  arrived.  It  is  not  necessary  to  say  whether  by  the 
charter  a  power  is  given  to  the  Duke  of  Lancaster  to  create  a  coroner  eo  nomine  :  it 
is  only  necessary  to  say  that  it  is  in  the  power  of  the  Duke  of  Lancaster,  under  that 
charter,  to  appoint  an  officer  to  perform  the  duties  which  are  granted  to  him,  of 
"attachiamenta  de  placitis  coronaj  ;  "  and  the  duty  that  in  this  case  was  attempted  to 
be  performed  by  the  defendant,  the  coroner  for  the  West  Riding,  interfei'ed  with  and 
was  contrary  to  the  performance  of  that  dut}'  under  the  charter.  That  is  rjuite 
sufficient  for  the  judgment  in  this  case.  If  there  are  any  duties  of  the  coroner  which 
are  propeily  of  a  judicial  nature,  it  may  be  that  [591]  those  fall  within  the  rule  laid 
down  by  Mr.  VVortlej',  upon  the  authorities  which  he  cited  to  us  yesterday.  But  this 
is  not  a  case  within  that  rule. 

GuRNEY,  B.  I  have  heard  the  argument  on  one  side  only,  and  only  a  portion  of 
that;  and  not  having  heard  the  case  on  the  other  side,  I  cannot  presume  to  give  any 
opinion. 

Rule  discharged. 


Vacation  Sittings  after  Hilary  Term. 

Harris  v.  Birch,  Bart.  Exch.  of  Pleas.  Feb.  9,  1842. — A  firm  that  was 
negotiating  to  obtain  an  advance  of  money  on  their  bill,  wrote  to  the  proposed 
lender,  stating  that,  in  consideration  of  his  accepting  their  draft,  they  handed 
him  therewith  the  bill  of  lading  and  policy  of  insurance  for  wines  expected  to 
arrive,  which  would  afford  him  security  beyond  the  amount  of  the  bill,  and 
engaging  to  land  and  warehouse  the  wines,  to  be  held  at  his  disposal : — Held, 
that  this  document  did  not  require  a  mortgage  stamp,  within  the  55  Geo.  3, 
c.  184,  sched.,  part  1,  title  "Mortgage." 

[S.  C.  1  Dowl.  (N.  S.)  899  ;  11  L.  J.  Ex.  219.     Applied,  In  re  Attenhormigh,  1855, 
11  Ex.  46L     Discussed,  Sewell  v.  Burdick,  1884,  10  A.  C.  SO.] 

Trover  for  wine.  Pleas,  first,  not  guilty ;  secondly,  not  possessed  ;  on  which 
issues  were  joined.  At  the  trial  before  Wightman,  J.,  at  the  last  Liverpool  assizes, 
it  appeared  that  the  defendant,  the  sheriff  of  Lancashire,  had  seized  the  wine  in 
question  undei'  a  fieri  facias  against  Messrs.  Jones,  Windle,  &  Co.  Those  persons  had 
previously  pledged  the  wine  to  the  plaintiff,  by  virtue  of  the  following  letter  ; — 

"  To  Rice  Harris,  Esq.,  Birmingham. 

"Liverpool,  12th  January,  1840. 

"Dear  Sir, — Agreeably  to  the  arrangement  between  the  writer  and  yourself,  we 
now  wait  on  you  with  our  draft  for  £500,  for  which  we  beg  your  acceptance,  with  the 
understanding  that  we  shall  provide  for  the  same  at  maturity  ;  and  in  consideration 
of  your  accepting  said  draft,  we  hand  you  herewith  bill  of  lading  and  policy  of  insur- 
ance for  [592]  wines  daily  expected  per  'Jason,'  now  discharging  part  of  her  cargo 
at  Waterford,  and  particulars  of  other  wines  we  have  placed  in  your  name.  These 
togethei'  will  afford  you  security  beyond  the  amount  of  the  liill.  VVith  regard  to  the 
wines  to  arrive,  we  shall  land  and  warehouse  them,  to  be   held  at  your  disposal. 
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Assuring  you  it  is  our  wish  to  pl;uo  you  beyond  all  risk,  we  have  thus  readily  complied 
with  your  suggestion. — We  remain,  dear  Sir,  yours  very  truly, 

"Jones,  Windle,  &  Co." 

With  this  letter  were  transmitted  the  particulars  of  the  wines,  and  the  bill  of 
lading,  indorsed  generally  by  Jones,  Windle,  &  Co.  The  plaintiff,  after  some 
correspondence  had  taken  place,  acceded  to  the  request  of  .loiies,  Windle,  &  Co.,  and 
advanced  them  the  money.  The  letteis  were  produced  in  evidence,  and  bore  an 
agreement  stamp.  It  was  objected  for  the  defendant  that  they  amounted  to  a  mort- 
gage of  the  wines,  and  were  not  admissible  without  a  mortgage  stamp,  under  the 
55  Geo.  3,  c.  184,  sched.  1,  part  1,  tit.  "  Mortgage. "  (n)  The  learned  Judge  overruled 
the  objection,  and  received  the  evidence,  and  the  plaintift' obtained  a  verdict. 

[593]  In  last  Michaelmas  term,  Cresswell  obtained  a  rule  nisi  for  a  new  trial,  on 
the  above  objection. 

Baines  and  Martin  now  shewed  cause.  The  letters  read  in  evidence  do  not  amount 
to  a  mortgage,  within  the  meaning  of  the  Stamp  Act,  but  merely  to  an  agreement  for 
a  pledge  of  these  wines.  The  distinction  between  a  moitgage  and  a  pledge  is  well 
known  to  the  law,  and  is  obvious  in  itself.  A  mortgage  conveys  to  the  mortgagee  the 
whole  property  in  the  land  or  chattel,  conditionally,  so  that  as  soon  as  the  condition 
is  broken,  the  property,  at  law,  remains  absolutely  in  the  mortgagee  :  but  in  the  case 
of  a  pledge,  the  pawnee  has  only  a  special  property  in  the  thing  pledged,  with  power, 
indeed,  to  dispose  of  it  in  default  of  payment,  but  subject  to  the  obligation  of 
accounting  to  the  pawnor  for  the  surplus.  The  authorities  relating  to  this  subject  are 
all  collected  in  the  notes  to  the  case  of  C'oggs  v.  Bmiard,  in  Smith's  Leading  Cases, 
vol.  1,  p.  100,  where  the  legal  distinction  above  referred  to  is  ably  illustrated.  In 
Smith  v.  Cutor  (2  B.  &  Aid.  778),  a  letter  whose  primary  object  was,  as  here,  the 
obtaining  an  advance  of  money  on  a  pledge  of  goods  expected  to  arrive,  was  held 
nevertheless  to  require  only  an  agreement  stamp.  [They  cited  also  Tomkins  v.  AMy 
(6  B.  &  Cr.  541  ;  9  D.  &'  li.  543) ;  Sncezum  v.  Mar.-<hull  (7  M.  &  W.  417) ;  Jones  v. 
Smilh  (2  Ves.  jun.  378);  liatdiffv.  Danes  (Cro.  Jac.  244);  iraltei-  v.  Smith  (5  B.  & 
Aid.  439);  Bac.  Abr ,  Bailment  (B.);  Story  on  Bailments,  p.  197.]  But  it  may  be 
said,  that  though  not  strictly  a  mortgage,  this  is  a  "  disposition "  of  "  personal 
pi'operty,"  within  the  meaning  of  those  words  in  the  first  clause  under  the  title 
"Mortgage"  in  the  Stamp  Act.  But  those  words  refer  only  to  dispositions  of 
property  by  way  of  mortgage  in  Scotland.  This  is  plain  from  the  former  items  in  the 
schedule  under  the  word  "Disposition,"  where  express  reference  is  made  to  the  title 
[594]  "Mortgage":  as  "Disposition  in  security,  in  Scotland.  See  Mortgage." 
"Disposition  of  any  wadset,  heritable  bond,  &c.     See  Mortgage." 

Kelly  and  Crompton,  contrJi.  The  transaction  in  question  was  in  substance  a  mort- 
gage of  these  wines,  within  the  provisions  of  the  Stamp  Act.  A  mortgage  is  a  delivery 
to  another  of  land  or  goods,  as  a  security  for  money,  to  be  re-delivered  on  repayment  of 
the  money.  Suppose  these  parties  had  entered  into  a  deed  for  the  same  purposes  as 
are  expressed  in  the  letter  of  Jones,  Windle,  &  Co.  ;  could  it  have  been  said  that  that 
was  not  a  mortgage  security  for  the  £500,  and  that  a  stamp  accordingly  would  not 
have  been  necessary"?  It  can  make  no  real  difTerence  in  the  nature  of  the  transaction, 
that  ordinarily  interest  is  made  payable,  and  that  the  principal  is  not  to  be  repaid 
until  after  a  certain  time.  But,  at  all  events,  this  is  a  disposition  of  personal  property 
within  the  meaning  of  the  Stamp  Act.     The  word  disposition  has  reference  to  transfers 

(a)  The  following  are  the  material  clauses  of  the  schedule  :— "  Mortgage,  conditional 
surrender  by  way  of  mortgage,  further  charge,  wadset,  and  heritable  bond,  disposition, 
assignation,  or  tack  in  security,  and  eik  to  a  reversion,  of  or  affecting  any  lands,  estates, 
or  property,  real  or  personal,  heritable  or  mo\  cable  whatsoever."  "  Also  any  defeazance, 
letter  of  reversion,  back-bond,  declaration,  or  other  deed  or  vrriting  for  defeating  or 
making  redeemable,  or  explaining  or  qualif3ang,  any  conveyance,  disposition,  assigna- 
tion, or  tack,  of  any  lands,  estate,  or  property  whatsoever,  which  shall  be  apparently 
absolute,  but  intended  only  as  a  security."  "  Also  any  agreement,  contract,  or  bond, 
accompanied  with  a  deposit  of  title-deeds,  for  making  a  mortgage,  wadset,  or  any  such 
other  security  or  conveyance  as  aforesaid,  of  any  lands,  estate,  or  property,  comprised 
in  such  title-deeds,  or  for  pledging  or  charging  the  same  as  a  security." 
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of  personal  property  of  this  kind,  as  the  previous  words  have  to  conveyances  of  real 
property. 

Parke,  B.  The  Stamp  Act  is  to  be  construed  strictly,  and  to  be  extended  to 
such  cases  only  as  clearly  fall  within  its  provisions  :  and  I  am  of  opinion  that  this 
case  does  not  fall  within  any  of  the  clauses  in  question.  A  mortj^age  st^irap  is 
required  only  where  there  is  a  regular  conveyance  by  way  of  security  for  money,  and 
not  where  there  has  been  merely  a  deposit  of  goods,  or  of  some  document  relating 
to  goods,  as  a  bill  of  lading  or  a  dock-warrant.  This  transaction,  therefore,  certainly 
does  not  amount  to  a  mortgage,  because  that  can  onl\'  be  by  a  regular  instrument  of 
conveyance.  I  was,  however,  at  first  disposed  to  think  that  it  came  within  the  words 
of  the  first  clause  of  the  schedule  under  the  title  "  Mortgage,"  and  might  be  considered 
as  a  "disposition  "  of  "personal  property,"  [595]  within  the  meaning  of  that  clause  ; 
but  I  am  now  satisfied  that  the  word  "disposition"  is  made  use  of  only  as  a  term  of 
the  Scotch  law,  and  that  those  words  have  reference  to  legal  instruments  used  in 
Scotland.  Nor  do  I  think  that  this  transaction  can  be  considered  to  fall  within  the 
other  clause  of  the  schedule,  which  comprehends  "any  agreement,  contract,  or  bond, 
accompanied  with  a  deposit  of  title  deeds,  for  making  a  mortgage,  wadset,  or  any 
other  such  security  or  conveyance  as  aforesaid."  A  bill  of  lading  bears  no  reseml)lance 
to  the  instruments  mentioned  in  that  clause  ;  it  is  a  well-known  mercantile  mode  of 
transferring  the  property  in  goods.  Neither  can  the  transaction  be  considered  as 
falling  within  the  terms  of  a  preceding  clause,  as  a  "defeasance,"  because  that  applies 
to  deeds  or  writings  "for  defeating,  or  making  redeemaljle,  or  explaining,  or  qualifying 
any  conveyance,  disposition,"  &c.,  which  on  the  face  of  it  appears  to  be  absolute,  but 
in  truth  is  intended  as  a  security  only.  The  indorsement  on  a  bill  of  lading  does  not 
amount  to  a  conveyance.  Upon  the  whole,  therefore,  I  think  the  stamp  in  this  case 
was  sufficient,  and  that  the  rule  mu.st  be  discharged. 

Alderson,  B.  I  am  of  the  same  opinion.  I  think  it  is  clear  that  none  of  the 
first  three  clauses  of  the  schedule,  under  the  title  "  Mortgage,"  have  any  application 
to  this  case.  Then  the  fifth  refers  only  to  the  case  of  agreements,  contracts,  or  bonds, 
to  make  a  mortgage,  accompanied  by  a  deposit  of  title-deeds.  Here  no  title-deeds 
were  deposited.  Nor  do  I  think  the  preceding  clause  applies,  for  the  reason  which 
has  been  given.  This  transaction  amounted  to  a  pledge  of  the  goods  merely,  and  is 
not  within  the  terms  of  this  part  of  the  act  at  all. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 

[596]  Hardman  and  Others  v.  Bellhou.se.  Exch.  of  Pleas.  Feb.  9,  1842. — 
The  plaintiff's,  merchants  at  Liverpool,  were  in  the  habit  of  consigning  to  the 
defendants,  brokers  at  Montreal,  goods  on  sale  or  return,  and  of  receiving  in 
payment  bills  on  British  houses  purchased  by  the  defendants  with  the  proceeds. 
The  plaintifl^s  having  desired  that  none  but  undoubted  bills  should  be  sent  to 
them,  the  defendants  remitted  a  bill  drawn  by  and  upon  parties  supposed  at  the 
time  to  be  in  good  credit.  The  plaintiff's,  on  receiving  it,  returned  for  answer 
that  it  had  been  refused  acceptance,  and  requested  the  defendants  to  do  what 
was  needful  to  procure  security  from  the  drawer,  and  to  take  all  legal  and  neces- 
sary steps  for  their  security.  In  an  action  brought  by  the  plaintifiTs  for  money 
had  and  received,  to  recover  from  the  defendants  the  proceeds  of  the  consignment 
to  which  this  bill  had  reference,  the  defendants  pleaded  the  delivery  to  the 
plaintiff's,  and  acceptance  by  them,  of  the  bill  of  exchange  in  full  satisfaction. 
The  judge  directed  the  jury,  that  if  the  bill  was  such  a  one  as  by  the  course  of 
dealing  between  the  parties  the  plaintiff's  were  bound  to  take,  that  was  a  taking 
in  full  .satisfaction  : — Held,  that  this  was  a  misdirection  ;  for  that  acceptance  in 
satisfaction  must  be  an  act  of  the  will  in  the  party  receiving. — Qusere,  whether 
money  had  and  received  was  maintainable,  the  proceeds  having  been  applied  by 
the  defendants  to  the  purpose  contemplated  by  the  course  of  dealing  lietween 
the  parties. 

[S.  C.  11  L.  J.  Ex.  135] 

Assumpsit  for  goods  sold,  money  had  and  received,  and  on  an  account  stated. 
Pleas,  first,   non   assumpsit;    secondly,  payment;    thirdly,  as  to  £3-50,  parcel  &c., 
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delivery  to  the  plaintiffs,  and  acceptance  by  them,  of  a  bill  of  exchange  for  that 
amount,  drawn  by  K.  M'Lellan,  and  indorsed  to  him  by  the  plaintiffs,  in  full  satis- 
faction and  discharge  of  the  said  sum  of  £350,  parcel  &c.  :  on  which  pleas  issues  were 
taken  and  joined.  At  the  trial  before  Wightman,  J.,  at  the  last  Liverpool  assizes,  the 
facts  appeared  to  be  as  follows  : — 

The  plaintiffs  were  the  surviving  partners  of  E.  Hardman,  and  with  him  had  carried 
on  business  as  merchants  in  Liverpool.  The  defendant  was  the  surviving  partner  of 
the  late  firm  of  Buddon  &  Vennor,  merchants  and  commission  brokers  at  Montreal. 
Messrs.  Ilai-dman  &  Co.  had  been  in  the  habit  of  sending  out  goods  to  Budden 
&  Vennor,  at  Montreal,  for  sale  or  return  ;  and  with  the  proceeds  of  such  consignments 
the  latter  purchased  and  remitted  bills  on  British  houses.  Budden  &  Vennor  had  no 
del  credere  commission,  either  as  to  the  sale  of  the  goods  or  the  purchase  of  the  bills 
On  the  10th  of  August  1840,  the  plaintiffs  wrote  to  Budden  &  Vennor,  who  had 
remitted  to  them  bills  drawn  on  a  certain  person  therein  mentioned,  as  follows  : — "  We 
do  not  wish,  from  what  we  learn,  to  have  any  more  [i.e.  of  bills  on  that  person] :  and 
as  there  must  be  drawers  of  undoubted  paper  with  you,  such  as  the  Robertsons  and 
others,  we  [597]  wish  you  would  take  such,  in  preference  to  mere  second- rate  people, 
as  in  the  present  instance."  Subsecjuently  to  the  receipt  of  this  letter,  Budden 
&  Vennor  remitted  to  the  plaintiffs  a  bill  for  £350  on  the  house  of  M'Lellan,  which 
was  then  supposed  to  be  in  good  credit  The  plaintiffs  acknowledged  the  receipt 
thereof  in  the  following  letter : — "The  draft  on  M'Lellan  has  been  refused  acceptance, 
and  we  now  inclose  protest,  requesting  you  to  do  the  needful  with  the  party.  We 
do  not  know  the  usage  of  your  country,  but  possibly  you  may  be  able  to  require 
security  from  the  drawer  of  the  bill,  that  he  will  take  it  up  on  its  being  finally  returned 
for  non-payment.  You  will  however  take  all  legal  and  necessary  steps  for  our 
security." 

The  only  question  disputed  between  the  parties  at  the  trial  was,  whether  the 
plaintiffs  had  accepted  the  bill  of  exchange  in  satisfaction  of  the  consignment  to  which 
it  related.  It  was  contended  on  the  one  side  that  the  count  for  goods  sold,  and  on 
the  other  that  the  plea  of  payment,  could  not  be  supported  :  but  no  specific  objection 
was  taken  to  the  count  for  money  had  and  received.  The  learned  Judge,  in  summing 
up,  stated  to  the  jury,  that,  if  the  bill  in  question  was  such  a  one  as,  by  the  course 
of  dealing  between  the  parties,  the  plaintifls  were  bound  to  take,  then  it  was  taken 
by  them  in  full  satisfaction,  and  the  defendant  was  entitled  to  a  verdict  on  the  third 
issue.     The  jury  having  found  for  the  defendant  accordingly, 

Knowles,  in  Michaelmas  Term,  obtained  a  rule  to  shew  cause  why  a  new  trial 
should  not  be  had,  on  the  ground  of  misdirection  :  against  which 

Kelly  and  Atherton  now  shewed  cause.  In  the  first  place,  the  defendant  is  entitled, 
on  the  facts  proved  in  the  case,  and  the  finding  of  the  jury  thereon,  to  a  verdict  on  the 
plea  of  non-assumpsit ;  for  money  had  and  received  [598]  was  not  maintainable  in 
this  case.  The  defendant's  house  were  not  del  credere  agents,  and  therefore  were  not 
liable  for  the  insufficiency  of  the  bills  remitted  by  them  for  the  proceeds  of  the  con- 
signments :  and  besides,  the  jury  have  found  that  this  was  a  good  bill  according  to 
the  course  of  dealing  between  the  parties,  and  therefore  that  the  defendant's  house 
performed  their  duty  according  to  their  contract  with  the  plaintiffs.  [Parke,  B.  You 
say  the  brokers  were  never  liable  for  money  had  and  received,  but  that  this  was  money 
entrusted  to  them  for  a  special  purpose,  and  until  they  had  violated  their  duty  by 
applying  it  to  some  other  purpose,  it  was  not  had  and  received  to  the  plaintiffs'  use.] 
Yes ;  they  never  were  debtors  to  the  plaintiffs  for  money.  The  action  for  money  had 
and  received  lies  only  where  the  money  of  one  man  is  in  the  hands  of  another,  under 
such  circumstances  as  make  it  the  duty  of  the  latter  to  pay  it  over  at  once,  and 
without  demand,  to  the  foimer.  But  the  proceeds  of  these  goods  was  money  in  the 
bands  of  Budden  &  Vennor  for  a  special  purpose,  that  of  purchasing  good  bills  and 
remitting  them  to  the  plaintiffs ;  which  duty,  as  the  jury  have  found,  they  have 
performed.  The  case  would  have  been  different  if  the  plaintiffs  had  countermanded 
their  previous  order,  and  required  the  brokers,  instead  of  applying  the  money  to  the 
purchase  of  bills,  to  remit  it  in  cash ;  or  if  after  the  lapse  of  a  reasonable  time  they 
had  failed  so  to  apply  it :  but  no  action  for  money  had  and  received  arises  until  there 
has  been  a  breach  of  duty  in  the  agent.  [Parke,  B.  This  objection  cannot  prevail 
now;  it  ought  to  have  been  made  at  the  trial,  because  then  the  plaintiffs  would  have 
had  the  opinion  of  the  judge  on  the  point,  and  might  have  tendered  a  bill  of  excep- 
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tions.  If  we  were  now  to  refuse  ;i  new  trial  on  this  point,  we  should  be  cleprivinf< 
them  of  that  right.] 

Secondly,  the  third  issue  was  rightly  found  for  the  defendant.  As  soon  as  this 
liill,  which  the  jury  have  found  to  be  a  good  one  according  to  the  contract  of  the 
[599]  parties,  came  into  the  hands  of  the  plaintifls,  it  operated  in  law  as  a  satisfaction, 
;uid  they  could  not  afterwards  undo  its  operation.  [Alderson,  B.  The  plea  alleges 
an  acceptance  in  satisfaction  :  that  is  a  voluntary  act,  and  implies  will.]  If  the  party 
agrees  to  take  payment  in  bills  instead  of  money,  that  payment  operates  as  a  satis- 
faction. Such  facts  being  proved,  it  becomes  a  question  of  law  ;  and  the  party 
receiving  the  bills  cannot  afterwards  say  it  is  not  satisfaction.  The  terms  of  the  plea 
may  be  satisfied  by  proof  either  of  a  delivery  and  acceptance  in  fact,  or  of  a  detention 
of  the  thing  delivered,  under  circumstances  fiom  which  satisfaction  is  to  be  implied. 
[Alderson,  B.  An  implied  contract  of  that  kind  ought  to  be  stated  in  the  plea,  in 
order  to  give  the  other  side  an  opportunity  of  denj-ing  it.]  The  cases  in  which  it  has 
been  held  that  a  less  sum  cannot  be  received  in  satisfaction  of  a  larger,  shew  that 
satisfaction  may  be  a  matter  of  legal  inference.  At  all  events,  the  correspondence 
atlbrded  ample  evidence  for  the  jury  that  the  bill  was  in  fact  accepted  in  satisfaction. 
Alderson,  B.  But  that  was  not  left  to  the  jury  ;  the  learned  Judge  told  them,  that 
if  it  was  a  bill  warranted  by  the  course  of  dealing  between  the  parties,  it  followed 
that  it  was  accepted  in  satisfaction. 

Knowles  and  Cowling,  in  suppoit  of  the  rule,  were  stopped  by  the  Court. 

Alderson,  B.(a)  Two  questions  have  been  raised  in  this  case.  The  first  is, 
whether  the  action  for  money  had  and  received  is  maintainable.  With  respect  to 
that,  there  is  great  weight  in  what  has  been  urged  by  Mr.  Kelly  ;  but  the  point  was 
never  raised  at  the  trial,  when  a  bill  of  exceptions  might  have  been  tendered  to  the 
opinion  of  the  Judge  ;  and  if  we  were  to  determine  it  against  the  plain-[600]-tifis 
now,  we  should  impliedly  be  taking  away  their  bill  of  exceptions.  On  that  point, 
then,  we  pronounce  no  judgment:  and  the  only  question,  therefore,  for  our  considera- 
tion is,  whether  there  has  been  any  misdirection  on  the  issue  which  the  learned  Judge 
submitted  to  the  jury.  And  upon  that  the  question  is,  what  is  an  acceptance  in  satis- 
faction 1  To  constitute  an  acceptance,  there  must  be  an  act  of  the  will.  Every  receipt 
is  not  an  acceptance  :  but  if  the  party  accepts  the  thing,  though  but  for  a  moment, 
for  that  foi'  which  the  other  pays  it,  he  cannot  afterwards,  by  his  subsequent  dissatis- 
faction, get  rid  of  the  effect  of  it.  And  although  there  was  abundant  evidence  of  such 
being  the  case  here,  still  it  was  not  left  to  the  jury  whether  there  was  in  fact  an 
acceptance  :  the  only  direction  to  them  was,  that  if  the  bill  in  question  was  warranted 
liy  the  course  of  dealing  between  the  parties,  and  if  it  was  received  by  the  plaintiffs 
conformably  to  the  terms  of  the  contract,  that  was  necessarily  an  acceptance  whereby 
the  plaintiffs  would  be  bound,  notwithstanding  their  dissent.  In  that  we  think  the 
learned  Judge  was  mistaken,  and  therefore  the  rule  must  be  absolute  for  a  new  trial ; 
and  both  parties  may  have  liberty  to  amend  their  pleadings. 

GuRNEY,  B.,  and  Kolfe,  B.,  concurred. 

Rule  absolute. 

Johnson  and  Another  v.  Macdonald.  Exch.  of  Pleas.  Feb.  10,  1842. — The 
defendant,  by  a  bought  and  sold  note,  agreed  to  sell  the  plaintiffs  "  100  tons  of 
nitrate  of  soda,  at  18s.  per  cwt.,  to  arrive  ex  'Daniel  Grant,'  to  be  taken  from 
the  quay  at  landing  weights,"  &c.  ;  and  below  the  signature  of  the  brokers  there 
was  the  following  memorandum  :  "Should  the  vessel  be  lost,  this  contract  to  be 
void."  Held,  that  the  contract  did  not  amount  to  a  warranty  on  the  part  of  the 
seller,  that  the  nitrate  of  soda  should  arrive  if  the  vessel  arrived,  but  to  a  contract 
for  the  sale  of  goods  at  a  future  period,  subject  to  the  double  condition,  of  the 
arrival  of  the  vessel,  with  the  specified  cargo  on  board. 

[S.  C.  12  L.  J.  Ex.  99  ;  6  Jur.  264.] 

Assumpsit.  The  declaration  stated,  that  on  the  24th  September,  1840,  by  a 
certain  agreement  then  made  be-[601]-tween  the  plaintiffs  and  the  defendant,  it  was 
agreed  that  the  plaintiffs  should  buy  of  the  defendant,  and  that  the  defendant  should 

(a)  Parke,  B.,  had  left  the  Court  during  the  argument. 
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sell  to  the  plaintiffs,  a  hundred  tons  of  nitrate  of  soda,  at  the  rate  or  price  of  18s. 
for  every  hundred  weight,  duty  paid,  to  arrive  ex  a  certain  vessel  called  the  "  Daniel 
Grant,"  to  be  taken  from  the  quay  at  landing  weights,  with  the  customary  allowances 
of  tare  and  draft,  to  be  paid  for  by  a  bill  of  exchange,  to  be  drawn  by  the  defendant 
upon  and  directed  to  the  plaintiffs,  for  the  amount  of  the  said  purchase  money,  payable 
at  four  months  after  the  date  of  the  delivery  of  the  said  nitrate  of  soda  to  the  defen- 
dant or  order,  and  to  be  accepted  by  the  plaintiffs  ;  and  that  should  the  said  vessel, 
the  "  Daniel  Grant,"  be  lost,  the  said  contract  should  be  void  ;  and  that,  if  the  said 
vessel  should  not  be  lost,  the  said  hundred  tons  of  nitrate  of  soda  should  so  arrive 
as  aforesaid  in  the  same  vessel,  when  the  said  vessel  should  arrive.  It  then  averred 
mutual  promises,  performance  l)y  the  plaintiffs,  and  the  arrival  of  the  ship ;  stating 
as  a  breach,  that  the  hundred  tons  of  nitrate  of  soda  did  not,  nor  did  any  part  of 
that  quantity,  arrive  in  the  said  vessel,  when  she  so  arrived  as  aforesaid  ;  whereby 
the  defendant  was  unable  to  sell,  and  did  not  sell,  the  hundred  tons  of  nitrate  of 
soda  to  the  plaintiffs,  or  any  part  thereof,  &c.     Plea,  non  assumpsit. 

At  the  trial  before  Wightman,  J.,  at  the  last  Liverpool  Assizes,  the  bought  and 
sold  note  was  produced,  which  was  signed  by  Roscow,  Arnold,  &  Leete,  the  defendant's 
brokers,  and  was  as  follows  : — 

"  Messrs.  John  &  Thomas  Johnson. 

"Liverpool,  24th  September,  1840. 

"  Sirs, — We  have  this  day  bought  for  your  account,  from  Messrs.  A.  Macdonald 
&  Co,  a  hundred  tons  of  nitrate  of  soda,  at  J8s.  per  cwt.,  duty  paid,  to  arrive  ex 
'  Daniel  Grant,'  to  be  taken  from  the  quay  at  landing  weights,  with  [602]  the  customary 
allowances  of  tare  and  draft ;  payment,  four  month's  acceptance  from  date  of  delivery. 
— We  are,  Sirs,  your  obedient  Servants,  "Roscow,  Arnold  &  Leete. 

"  N.B. — Should  the  vessel  be  lost,  this  contract  to  be  void." 

The  "Daniel  Grant"  arrived  in  due  time,  without  any  nitrate  of  soda  on  board, 
but  a  quantity  sufficient  to  enable  the  defendant  to  complete  the  contract  arrived 
subsequently  by  two  other  ships  belonging  to  him  ;  and  the  present  action  was  brought 
to  recover  the  sum  of  £350,  the  difference  between  the  price  of  nitrate  of  soda  at  the 
time  of  the  contract,  and  of  the  vessel's  arrival.  On  this  state  of  facts,  it  was  con- 
tended by  the  defendant's  counsel,  that  the  contract  was  at  an  end,  it  being  conditional 
on  the  arrival  of  the  requisite  quantity  of  nitrate  of  soda  by  the  "  Daniel  Grant " ; 
and  a  verdict  was,  hy  consent,  taken  for  the  plaintiffs  for  the  amount  claimed,  with 
leave  to  the  defendant  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  in  favour 
of  that  objection.  Wortle}''  having,  in  Michaelmas  Term  last,  obtained  a  rule 
accordingly. 

Martin  now  shewed  cause.  The  true  construction  of  this  agreement  is,  that  the 
defendant  undertook  that  one  hundred  tons  of  nitrate  of  soda  should  arrive,  at  all 
events,  by  the  "  Daniel  Grant,"  unless  the  vessel  were  lost.  [Parke,  B.  All  the 
difficulty  that  exists  in  the  case  arises  from  the  memorandum  at  the  bottom,  which 
is  quite  useless.  If  it  were  not  for  that  memorandum,  it  is  clear  that  the  contract 
means  to  imply  a  condition  of  the  happening  of  the  double  event,  of  the  arrival  of 
the  ship  and  her  cargo.  We  expressed  that  opinion  in  SfocMale  v.  Dunlop  (6  M.  &  W. 
224).]  [603]  That  case  is  distinguishable.  There  the  words  were  "oil  to  arrive;" 
and  it  was  proved  that  that  was  a  mercantile  term,  and  that  if  the  oil  did  not  arrive 
by  the  vessel,  the  purchaser  had  no  right.  Here  there  was  no  such  usage  proved. 
[Alderson,  B.  Nothing  is  said  about  usage  in  the  judgment  of  the  Court.  Parke,  B. 
Is  it  not  a  condition  rather  than  a  contract?]  Lord  Abinger,  C.  B.,  in  Loratt  v. 
Hamilton  (5  M.  &  W.  644),  puts  the  case  on  the  ground  of  its  being  a  contract.  In 
Boyd  V.  Siffkin  (2  Camp.  326),  Hawes  v.  Humble  (2  Camp.  327,  n.),  and  Idle  v.  Thornfon 
(3  Camp.  274),  it  was  impossible  to  put  any  other  construction  upon  the  agreement 
than  was  put  upon  it,  because  the  parties  had  confined  the  contract  to  goods  on 
arrival.  So,  in  Alewyn  v.  Pryw  (Ry.  &  M.  4U6),  the  words  were  "on  arrival."  But 
here  the  words  "to  arrive"  mean  that  the  seller  warrants  that  it  shall  arrive.  One 
general  rule  of  construction,  laid  down  in  Sheppard's  Touchstone,  87,  is,  "  that  the 
construction  be  such  as  the  whole  deed  and  every  part  of  it  may  take  effect."     If 
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this  contract  be  constined  as  is  contended  for  on  the  other  side,  the  effect  would 
be  to  render  the  contract  obligatorj'  only  on  the  double  condition  of  the  vessel  not 
being  lost,  and  the  cargo  airiving  in  her ;  but  that  inference  is  negatived  by  the 
memorandum  at  the  bottom,  which  shews  that  the  parties  contemplated  that  the 
contract  should  be  put  an  end  to  upon  the  happening  of  one  condition  only,  namely, 
the  loss  of  the  vessel.  The  rule  is,  to  give  such  a  construction  that  cvciy  part  of  the 
agreement  shall  take  effect;  but  if  the  defendant's  construction  were  held  to  bo 
correct,  the  last  clause  must  be  rejected.  The  party,  by  inserting  the  clause  as  to 
the  loss  of  the  vessel,  means  to  protect  himself  against  loss  l)y  the  elements  and  the 
perils  of  the  sea : — why  should  the  Court  protect  him  further  than  he  has  thought 
lit  to  protect  himself?  This  is  a  new  question,  which  is  [604]  governed  by  none  of 
the  decided  cases.  If  a  man  thinks  proper  so  to  contract,  he  must  bear  the  loss,  if  he 
does  not  perform  his  part  of  it. 

Wortley  and  Cleasby,  in  support  of  the  rule,  were  stopped  by  the  Court. 

Parke,  B.  This  is  an  action  on  a  contract,  wherein  the  agreement  between  the 
parties  is  alleged  to  be,  that  the  plaintiffs  should  buy,  and  the  defendant  should  sell 
to  the  plaintiHs,  100  tons  of  nitrate  of  soda,  to  ari'ive  by  a  certain  vessel  called  the 
"Daniel  Grant,"  to  be  taken  from  the  quay  at  landing  weights;  and  the  declaration 
then  goes  on  to  state  that,  in  ease  the  said  vessel  should  not  be  lost,  the  said  100  tons 
of  nitrate  of  soda  should  so  arrive  as  afoi'esaid  in  the  same  vessel,  when  she  should 
arrive.  To  this  the  defendant  has  pleaded  non  assumpsit ;  and  the  question  is,  can 
we  import  into  the  contract,  as  given  in  evidence,  an  agreement  on  the  part  of  the 
defendant,  that,  in  case  the  vessel  should  not  be  lost,  the  100  tons  of  nitrate  of  soda 
should  ariive  in  her  when  she  should  come  into  port?  And  I  am  clearly  of  opinion, 
that  no  such  contract  can  be  inferred  from  the  bought  and  sold  note  before  us.  First 
of  all,  suppose  that  the  words  used  in  the  memorandum  at  the  end  were  not  inserted, 
what  would  be  the  nature  of  the  agreement?  It  would  then  run  thus; — "We  have 
this  day  bought  for  your  account  from  Messrs.  A.  Macdonald  &  Co.,  100  tons  of 
nitrate  of  soda,  at  18s.  per  cwt.,  duty  paid,  to  arrive  ex  'Daniel  Grant,'  to  be  taken 
from  the  quay  at  landing  weights,  with  the  customary  allowances  of  tare  and  draft, 
payment  four  months'  acceptance  from  the  date  of  delivery."  Now  I  admit  that,  in 
the  cases  which  have  been  referred  to,  with  the  exception  of  Lovatt  v.  Hamilton,  and 
Stochhile  V.  Diinlop,  the  words  used  in  the  contract  entered  into  were  not  simply 
the  words  "  to  arrive,"  but  were,  that  the  contract  was  to  be  completed  "  on  arrival " 
[605]  of  the  vessel.  It  appears  to  me,  however,  that  the  meaning  of  both  these 
expressions  is  precisely  the  same.  This  is  a  contract  not  passing  any  property  in 
any  existing  chattel  on  board  the  vessel  at  the  time  it  was  entered  into,  but  merely 
an  agreement  for  the  sale  and  delivery  of  a  portion  of  her  cargo  at  a  future  period, 
namely,  when  the  vessel  should  arrive  ;  in  short,  that  the  goods  are  to  be  delivered 
at  the  quay  out  of  the  vessel,  if  she  should  arrive  ;  in  order  to  fulfil  which  condition, 
a  double  event  must  take  place,  namely,  the  arrival  of  the  vessel  with  the  nitrate  of 
soda  on  board.  Such  was  the  meaning  put  by  the  court  on  a  similar  contract  in 
Lovuit  V.  Hamilton;  and  I  must  own  that  I,  for  my  own  part,  never  had  the  least 
doubt  as  to  the  meaning  of  these  words.  The  word  "to "does  not  mean  that  the 
goods  "shall"  arrive,  but  merely  that  they  shall  be  sold  on  their  arrival.  I  think, 
therefore,  that,  according  to  its  true  meaning,  the  language  of  this  contract  renders 
the  pei'formance  of  it  conditional  on  a  double  event,  the  arrival  in  safety  of  the  vessel 
and  her  cargo.  That  being  so,  the  short  question  remaining  for  our  consideration  is 
this  :  is  that  construction  altered  or  interfered  with  by  the  short  memorandum  inserted 
at  the  end  of  the  bought  and  sold  note,  namely,  "should  the  vessel  be  lost,  this 
contract  to  be  void?"  It  is  a  very  loose  memorandum;  and  although  the  parties 
might  po.ssibly  have  thought  that  it  fully  expressed  their  meaning,  I  think  we  cannot 
attribute  to  it  the  efficacy  of  altering  the  original  contract,  and  that  it  must  be  under- 
stood as  confined  solely  to  this,  that  if  the  vessel  is  lost,  the  contract  is  to  be  altogether 
void.  It  is,  as  I  have  said  before,  a  loose  memorandum,  and  ought  not  to  be  allowed 
to  alter  the  meaning  of  a  contract,  which  clearly  contains  within  itself  a  double 
condition  for  its  performance.     This  rule  must  therefore  be  made  absolute. 

Alderson,  B.  The  memoi'andum  at  the  foot  of  this  note  is  in  the  affirmative, 
not  in  the  negative.  Had  it  been  [606]  the  latter,  it  might  have  made  a  difference  in 
the  construction  of  this  document.  When  goods  are  to  be  sold  on  a  condition  to 
take  effect  at  some  future  time,   I  agree  in   thinking,  that  it  is  more  rational  to 
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construe  the  words   "to  arrive"  in   the  light   of   a  condition,   than   as  amounting 
to  a  warranty. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Kule  absolute. 

Todd  r.  Emly  and  Another.  Exch.  of  Pleas.  Feb.  10,  184-2.— A  Judge  at  Nisi 
Prius  is  bound  to  accept  a  plea  puis  darrein  continuance,  even  after  the  jury  are 
sworn,  provided  it  be  tendered  in  due  form,  and  accompanied  with  the  usual 
affidavit,  that  the  subject-matter  of  it  arose  within  eight  days  of  the  time  of  its 
being  pleaded. — Semblc,  that  such  affidavit  is  unnecessary,  where  the  subject- 
matter  of  the  plea  arose  at  the  trial  in  the  presence  of  the  Judge. 

[S.  C.  1  Dowl.  (N.  S.)  598  ;  12  L.  J.  Ex.  142  ;  6  Jur.  28-5.    See  further,  10  M.  &  W.  610.] 

Assumpsit  for  the  price  of  wine  supplied  to  the  Alliance  Club,  brought  against  the 
defendants,  who  were  members  of  the  committee  of  the  Club  at  the  time  the  wine 
was  ordered. («)  At  the  trial  before  Tindal,  C.  J.,  at  the  last  Surrey  Assizes,  the 
plaintiff,  in  support  of  his  case,  called  a  Mr.  Chai'les  Stewart,  who  stated  on  the  voir 
dire,  that  he  also  was  a  member  of  the  committee  at  the  time  the  wine  was  ordered, 
and  that  he  considered  himself  as  much  liable  as  the  defendants.  Upon  this,  it  was 
objected  on  the  part  of  the  defendants,  that  the  witness  was  incompetent ;  whereupon 
a  release  was  executed  and  delivered  to  him. 

Thesiger,  for  the  defendants,  then  applied  to  the  learned  Judge  for  leave  to  plead 
the  release  puis  darrein  continuance,  inasmuch  as  the  release  of  one  joint  contractor 
operated  as  a  discharge  of  all,  and  thus  put  an  end  to  the  plaintiff's  claim.  The 
plaintiff's  counsel  contended,  that  it  was  not  competent  for  a  defendant  to  plead  such 
a  plea  [607]  after  the  jury  had  been  sworn.  The  learned  Judge  permitted  the  case 
to  proceed,  reserving  leave  to  the  defendants  to  move  to  set  the  verdict  a.side,  and  to 
plead  the  plea  nunc  pro  tunc,  dispensing  with  the  usual  affidavit,  that  the  subject- 
matter  of  the  plea  arose  within  eight  days  previously.  No  formal  tender  of  the  plea 
on  paper,  or  of  the  affidavit,  was  made. 

A  verdict  having  been  found  for  the  plaintiff,  Thesiger,  in  Michaelmas  term  last, 
obtained  a  rule  nisi  pursuant  to  the  leave  reserved  at  the  ti'ial ;  against  which 

Petersdorff  (Piatt  with  him)  now  shewed  cause.  The  proper  mode  of  pleading  a 
plea  puis  darrein  continuance  is  to  tender  it  on  paper,  accompanied  by  an  affidavit 
stating  that  the  subject-matter  of  the  plea  has  arisen  within  eight  days.  Neither  of 
those  requisites  was  complied  with  in  this  case ;  and  the  Court  will  not  interfere 
to  relieve  the  defendant  from  the  necessity  of  pursuing  the  usual  course,  in  order  to 
enable  him  to  defeat  a  claim  which  the  jury  have  found  to  be  a  just  one.  The  rule  is, 
that  the  Court  will  never  interfere  summarily  with  the  course  of  proceedings  in  a 
cause,  except  there  be  some  irregularity,  or  where,  in  the  event  of  their  not  doing  so, 
some  injustice  would  ensue. 

Thesiger,  in  support  of  the  rule,  contended,  that  a  defendant  might  plead  a  plea 
puis  darrein  continuance  at  any  time  before  the  verdict  had  been  delivered  ;  and  that 
the  Judge  had  no  discretion  to  reject  the  plea  ;  citing  Prince  v.  Nichohon  (.5  Taunt. 
333),  Pearce  v.  Perkins  (Bull.  N.  P.  310). 

Parke,  B.  The  only  question  in  this  case  is,  whether  the  point  reserved  by  the 
Lord  Chief  Justice  has  the  effect  of  dispensing  with  the  necessity  of  a  formal  tender 
of  this  [608]  plea  on  paper,  accompanied  by  the  proper  affidavit — requisites  which  are 
indispensable  to  the  validity  of  such  a  plea,  unless  it  is  otherwise  ordered  by  the  Court 
or  a  judge.  It  appears,  from  a  communication  we  have  had  with  him,  that  his 
intention  was  to  have  raised  before  us  the  question,  whether,  after  the  jury  were 
sworn,  such  a  plea  was  receivable  ;  in  which  case,  the  defendant  was  to  be  in  the 
same  position  now,  as  if  he  had  formally  tendered  the  plea  at  Nisi  Prius.  Now,  as 
it  is  quite  clear  that  a  judge  at  Nisi  Pi'ius  ought  always  to  receive  such  a  plea  as  this, 
when  tendered  in  due  form  with  the  proper  affidavit  annexed,  it  follows  that  this  rule 
must  be  made  absolute, 

Alderson,  B.  There  is  one  respect  in  which  we  cannot  now  be  in  exactly  the 
same  position  as  the  Judge  at  Nisi  Prius ;  namely,  that  an  affidavit  cannot  now  be 

(a)  See  the  former  discussions  of  this  case,  7  M.  &  W.  427,  and  8  M.  it  W.  505. 
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made,  that  the  subject-matter  of  the  plea  arose  within  cii;ht  days  of  this  present  time. 
But  then  it  appears  to  me,  that  such  an  affidavit  was  not  necessary  at  Nisi  Frius  in 
the  present  case,  inasmuch  as  the  subject-matter  of  the  plea  arose  at  the  trial  in  the 
presence  of  the  Judge  himself,  and  thus  became  a  fact  coming  within  his  own  personal 
knowledge. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Kule  absolute. 


Davies  r.  Waters  and  Others.  Exch.  of  Pleas.  Feb.  11,  1842. — A  party  who  is 
protected  from  producing  a  deed  at  Nisi  Prius,  on  the  ground  that  he  holds  it  as 
a  trustee  for  one  of  the  parties,  is  not  compellable  to  disclose  the  contents  of  it. — 
An  attorney  for  a  party  in  a  cause  is  not  bound  to  state  the  contents  of  a  deed, 
of  which  he  first  obtained  a  knowledge  by  having  obtained  and  read  it,  at  the 
suggestion  of  his  counsel,  at  the  consultation  in  the  cause.    (Kolfe,  B.,  dubitante.) 

[S.  C.  1  Dowl.  (N.  S.)  651  ;  11  L.  J.  Ex.  214.] 

This  was  an  action  of  replevin,  tried  before  Erskine,  J.,  at  the  last  assizes  for 
Carmarthenshire.  A  Mr.  Jeffries,  the  attorney  of  one  of  the  defendants,  was  called 
as  a  witness  on  their  behalf,  and  on  cross-examination  by  the  [609]  plaintiff's  counsel, 
was  required  to  produce  a  certain  deed.  He  declined  to  produce  it  on  the  ground  of 
privilege,  alleging  that  he  held  it  as  a  trustee  for  the  defendant,  his  client,  and  the 
learned  Judge  allowed  the  objection.  The  plaintiff's  counsel  was  thereupon  proceeding 
to  examine  him  as  to  the  contents  of  the  deed,  when  the  defendants'  counsel  inter- 
posed ;  and  in  answer  to  questions  put  by  him,  the  witness  stated  that  he  had  not 
read  the  deed  until  that  morning,  when,  at  the  suggestion  of  his  counsel  in  consulta- 
tion, he  obtained  it  from  the  defendant,  and  in  the  presence  of  his  counsel,  and  for 
their  information,  ascertained  its  contents.  The  learned  Judge  thereupon  expressed 
his  opinion,  that  the  witness's  knowledge  of  the  contents  of  the  deed  was  acquired  by 
him  in  his  professional  character,  and  rejected  the  evidence ;  and  the  defendants  had 
a  verdict. 

In  Michaelmas  Term,  E.  V.  Williams  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  the  rejection  of  this  evidence;  citing  Marsion  v.  Downcs  (1  Ad.  &  Ell.  31  ; 
3  Nev.  &  M.  861). 

Chilton  and  Nicholl  now  shewed  cause.  The  evidence  was  rightly  rejected.  It 
was  clear  that  the  witness  did  not  acquire  his  knowledge  of  the  contents  of  this  deed 
in  his  character  of  trustee,  but  as  the  professional  adviser  of  the  defendant,  his  client; 
and  therefore  he  could  neither  be  compelled  to  produce  the  deed  itself,  nor  to  state 
the  contents  of  it.  The  rule  is  laid  down  in  Whmilcy  v.  JFilliams  (1  M.  &  W.  533), 
where  it  was  held,  that  an  attorney,  when  examined  as  a  witness,  is  not  bound  to 
state  whether  a  document,  which  had  been  shewn  to  him  by  his  client  in  the  course 
of  a  professional  interview,  was  then  in  the  same  state  as  when  it  was  produced  at  the 
trial ;  for  instance,  whether  it  was  at  that  time  stamped  or  not.  Lord  Abinger,  C.  B., 
there  appears  to  [610]  consider  the  rule  on  this  subject  to  have  been  stated  too 
broadly  in  Buller's  Nisi  Prius,  p.  284,  where  it  is  said  that  a  professional  witness  is 
bound  to  state  a  fact  "  of  his  own  knowledge,  and  of  which  he  might  have  had 
knowledge  without  being  counsel  or  attorney  in  the  cause."  [Alderson,  B.  Perhaps 
the  words  "  might  have  had  "  were  intended  to  have  no  larger  meaning  than  the  word 
"  had."]  Coch  V.  Xa.ih  (6  C.  &  P.  154)  will  probably  be  cited  for  the  plaintiff.  There 
it  was  held,  that  although  a  party  who  held  a  composition  deed  as  trustee,  was  not 
bound  to  produce  it,  an  extract  from  it  which  had  been  furnished  by  him  to  the 
defendant's  attorney,  and  was  by  him  proved  to  be  correct,  might  be  given  in  evidence. 
That  case,  however,  is  distinguishable  from  the  present.  Where  a  party  is  not  bound 
to  produce  a  deed  in  evidence,  he  sui'cly  cannot  be  compellable  to  state  its  contents ; 
if  he  be,  the  privilege  of  his  client  becomes  wholly  nugatory.  Marston  v.  Downes,  also, 
is  distinguishable ;  there  the  witness  was  not  the  attorney  of  either  of  the  parties  to 
the  action.  Here,  moreover,  the  witness  held  the  deed  as  trustee,  and  if  he  had  not 
also  been  attorney  in  the  cause,  might  have  refu.sed  to  produce  it.  In  Beard  v. 
Ackennan  (5  Esp.  119),  it  was  held  that  an  attorney  was  not  bound  to  speak  as  to  the 
particulars  of  a  bill  of  exchange,  his  knowledge  of  those  particulars  having  been 
Ex.  Div.  vm.— 9 
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derived  from  the  bill  having  been  entrusted  to  him  by  his  client.     That  is  a  case  quite 
parallel  with  the  present. 

E.  V.  Williams,  contrit.  It  is  too  late  for  the  defendants  now  to  object  that  the 
witness  might,  in  his  character  of  trustee,  refuse  to  state  the  contents  of  the  deed  of 
his  cestui  que  trust;  the  only  ground  for  the  exclusion  of  the  evidence  which  was 
taken  at  tlie  trial  was,  that  the  witness  had  obtained  his  knowledge  of  the  deed  in  his 
professional  capacity,  and  therefore  was  privileged  from  disclosing  its  contents.  [611] 
Where  one  ground  only  of  objection  to  the  admission  of  evidence  is  relied  on  at  Nisi 
Prills,  another  cannot  be  urged  on  the  motion  for  a  new  trial :  see  per  Patteson,  J., 
in  Marston  v.  iJoivnes  (1  Ad.  &  Ell.  .3:3).  Then  the  present  ease  falls  within  the 
exception  stated  in  Buller's  Nisi  Prius ;  the  facts  tendered  in  evidence  being  such 
as  the  witness  might  have  had  a  knowledge  of  without  being  attorney  in  the  cause. 
He  was  also  a  trustee,  and  in  that  character  might  have  insisted  on  having  the 
custodj^  of  the  deed,  and  was  bound  to  make  himself  acquainted  with  its  contents. 
[Alderson,  B.  But  in  this  case  he  did  not  insist  on  receiving  the  deed  in  his  character 
of  trustee,  but  obtained  it  from  bis  client  on  the  ground  of  a  knowledge  of  it  being 
necessary  to  the  client's  defence;  how  then  can  he  be  permitted  to  state  its  contents  ?] 
In  Griffith  v.  Daries  (5  B.  &  Adol.  502),  a  witness  who  was  the  attorney  for  the  defen- 
dant was  permitted  to  state  a  conversation,  in  which  the  defendant  proposed  a  com- 
promise to  the  plaintiff.  [Alderson,  B.  That  was  not  knowledge  gained  by  the 
witness  by  reason  of  its  being  entrusted  to  him  in  his  professional  character,  but 
merely  by  his  being  present  at  the  conversation.]  Neither  did  the  witness  in  this 
case  obtain  his  knowledge  from  any  communication  made  to  him,  or  any  consultation 
with  him,  in  his  professional  character,  by  his  client ;  but  from  the  circumstance  of 
its  being  thought  necessarj'  by  the  counsel  to  be  acquainted  with  the  contents  of 
the  deed.  That  is  not  a  confidential  communication  within  the  rule  of  law  on  this 
subject,  extended  as  it  undoubtedly  has  been  of  late  years.  The  case  of  Mardon,  v. 
Bournes  is  an  authority  for  holding  that  the  witness  was  bound  to  state  the  contents 
of  the  deed,  even  if,  on  the  ground  of  privilege,  he  was  not  compellable  to  produce 
the  deed  itself. 

Alderson,  B.  It  seems  to  me  that  this  rule  should  be  [612]  discharged,  and 
that  the  evidence  was  properly  rejected  at  the  ti-ial,  and  properly  rejected  upon  two 
gi'ounds  :  the  one,  that  which  the  learned  Judge  himself  adopted  ;  and  the  other, 
one  to  which  he  appears  not  to  have  given  so  much  attention  at  Nisi  Prius.  In  the 
first  place,  Mr.  Jett'ries,  being  called  upon,  refused  to  produce  the  deed.  The  con- 
clusion to  be  drawn  from  that  is,  that  he  refuses  to  give  any  information  of  the 
contents  of  the  deed,  by  producing  it  to  be  read  in  Court.  Now  it  appears  to  me, 
that  it  would  be  perfectly  illusory  for  the  law  to  say  that  a  party  is  justified  in  not 
producing  a  deed,  but  that  he  is  compellable  to  give  parol  evidence  of  its  contents ; 
that  would  give  him,  or  rather  his  client  through  him,  merely  an  illusory  protection, 
if  he  happens  to  know  the  contents  of  the  deed,  and  would  be  only  a  roundabout 
way  of  getting  from  every  man  an  opportunity  of  knowing  the  defects  there  may  be 
in  the  deeds  and  titles  of  his  estate.  I  am  clearly  of  opinion,  therefore,  that  when 
a  party  refuses  to  produce  a  deed,  and  is  justified  in  so  doing,  he  ought  not  to  be 
compelled  to  give  paml  evidence  of  its  contents.  On  that  ground  the  rejection  of 
the  evidence  may  well  be  sustained  :  and  on  the  second  ground  also,  if  the  learned 
Judge  had  directed  the  witness  to  give  parol  evidence  of  the  contents  of  the  deed, 
I  think  he  would  have  done  wrong,  notwithstanding  its  afterwards  appearing  that 
the  only  information  he  had  on  the  subject  arose  from  his  having  obtained  it  at  the 
suggestion  of  his  counsel,  and  having  read  it  at  the  consultation  in  the  cause.  I 
think  that  gave  his  knowledge  a  privileged  character.  To  oblige  him  to  give  parol 
evidence  of  a  deed  under  such  circumstances,  would  be  in  fact  seeking  to  have  in 
evidence  what  occurs  at  consultation  between  the  parties. 

GURNEY,  B.  I  am  of  the  same  opinion.  The  attorney  for  one  of  the  defendants 
Avas  called  as  a  witness,  and  asked  to  produce  a  deed,  which  he  was  possessed  of  [613] 
as  trustee  for  his  client,  and  therefore  objected  to  its  production  ;  and  the  learned 
Judge,  being  appealed  to,  supported  the  witness  in  his  objection,  and  I  think 
supported  him  rightly.  And  I  agree  with  my  brother  Alderson,  that  it  would  be 
perfectly  illusory  to  entitle  a  witness  to  withhold  the  production  of  a  deed,  and  yet 
to  compel  him  to  divulge  its  contents.  The  same  right  that  he  has  to  withhold  the 
one,  I  think  he  has  to  withhold  the  other.     But  the  objection  here  goes  further; 
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for  just  ail  hour  Ijefore  the  trial,  being  possessed  of  the  ileefl,  and  possessed  of  it  in 
the  character  of  trustee,  he  takes  it  to  the  consultation,  and  there,  in  the  character  of 
attoi-ney  for  the  defendant,  and  for  the  express  purjKJso  of  infoiming  the  minds  of 
the  counsel  for  the  defendant,  he  leads  the  deed,  and  hy  that  means  acquires  his 
knowledge  of  its  contents.  Can  it  be  doubted  that  this  is  a  knowledge  acquired  in 
the  character  of  professional  adviser  of  the  paity  ?  If  so,  it  is  fit  and  proper  that 
knowledge  so  acquired  should  be  held  sacred. 

RoLFK,  B.  1  entirely  concur  with  my  learned  Biothers  in  opinion,  that  this  rule 
should  be  discharged.  Although  Mr.  Williams's  ingenuity  may  have  occasioned  some 
doubt,  yet  I  think,  giving  a  reasonable  construction  to  the  Judge's  note,  it  must  be 
taken  that  the  witness  meant  to  object  from  the  first  to  the  production  of  this  deed, 
which  he  held  as  trustee,  and  to  disclose  nothing  but  what  he  was  bound  to  disclose. 
But  it  is  urged,  that  the  ease  of  Marstan  v.  Dmenes  is  an  authority  for  the  position, 
that  although  he  was  not  compelled  to  produce  the  deed,  he  yet  was  compellable  to 
state  the  contents  of  it.  If  that  had  been  so,  I  should  have  acceded  to  that  authority 
with  great  reluctance  ;  but,  on  looking  at  the  case,  I  do  not  find  it  to  be  any  authority 
for  the  proposition  for  which  it  is  cited.  That  was  the  case  of  an  action  against  an 
executrix,  with  a  plea  of  plene  administravit,  there  being  evidence  given  of  [614] 
assets,  and  of  payments  counterbalancing  those  assets.  The  question  was,  whether 
proof  could  lie  given  of  further  assets;  and  the  plaintiff'  gave  in  evidence  this  fact, 
that  a  person,  who  was  an  attorney,  had  paid  to  the  defendant  a  large  sum  of  money, 
not  included  in  the  assets,  which  had  been  raised  on  a  mortgage  made  with  a  client 
of  the  witness.  The  witness  was  then  called  upon  to  produce  the  mortgage  deed, 
and  refused  to  do  so  ;  and  the  learned  Judge  held  that  he  was  not  bound  to  produce 
it  He  was  then  questioned  as  to  its  contents  ;  an  objection  was  taken  to  the  admis- 
sion of  the  secondary  evidence  ;  but  the  Judge  overruled  it ;  and  then  the  attorney 
appealed  to  the  .Judge,  whether  he  was  bound  to  state  the  contents  of  the  deed. 
The  Judge  said  that  he  thought  he  ought  to  answer.  On  the  motion  for  a  new  trial, 
two  questions  arose,  as  to  which  the  Lord  Chief  Justice  thus  expresses  himself  : — 
"We  are  of  opinion,  first,  that  the  evidence  was  admissible  for  the  purpose  for  which 
it  was  produced  ;  and  secoiidl}',  that  whether  or  not  the  privilege  of  the  mortgagee 
extended  to  protect  him  from  the  attorney's  giving  parol  evidence  of  the  contents  of 
the  deed,  still,  the  evidence  being  actually  before  the  jury,  the  defendants  were  not 
a  privileged  party ;  and  they,  therefore,  had  no  right  of  objection,  even  on  the  sup- 
position that  the  learned  Judge  had  done  wrong."  So  that  when  the  case  is  sifted, 
it  is  plain  it  never  could  establish  a  proposition  so  absurd,  as  that  a  person,  who  is 
privileged  from  producing  a  deed  because  the  party  interested  under  it  is  his  client, 
nevertheless  is  to  be  compelled  to  state  even  the  whole  contents,  if  he  know  them. 
To  put  the  case  in  another  point  of  view,  could  it  be  contended  that,  if  the  deed  had 
been  written  by  himself,  he  could  be  required  to  hold  it  open  before  him  in  Court, 
and  refresh  his  memory  with  its  contents  ?  It  appears  to  me,  therefore,  that  the 
learned  Judge  was  quite  right  in  rejecting  the  evidence.  On  the  other  ground,  of 
the  witness  being  privileged  as  attorney  for  one  of  the  defendants,  I  confess  that,  as 
at  present  ad-[615]-vised,  I  feel  a  difficulty  in  concurring  in  opinion  with  the  rest  of 
the  Court ;  but  it  is  unnecessary  to  say  whether  the  witness  was  rightly  rejected  on 
two  grounds,  if  one  of  those  grounds  was  sufficient  for  the  purpose. 

Rule  discharged.  («) 

Betty  Eastwood  v.  Saville.  Excb.  of  Pleas.  Feb.  12,  1842. — In  an  action  on 
a  promissory  note  by  the  payee  against  the  maker,  the  note,  when  produced  in 
evidence  by  the  plaintift'  at  the  trial,  bore  upon  it  an  indorsement  as  follows  : — 
"4th  Aug.,  1837.— Received  of  J.  S.  £6 -B.  X  E."  The  whole  of  the  entry, 
except  the  cro.ss,  was  in  the  handwriting  of  the  defendant,  and  there  was  no 
attestation,  nor  any  proof  that  the  cross  was  the  mark  of  B.  E.,  nor  any  proof 
of  the  fact  of  payment : — Held,  that  the  indorsement  was  not  evidence  of  part 
payment,  to  take  the  case  out  of  the  Statute  of  Limitations. 

[S.  C.  11  L.  J.  Ex.  383.] 

Assumpsit  on  a  promissory  note,  made  by  the  defendant,  dated  the  6th  of  June 

(a)  See  Bale  v.  Kinsei/,  1  C.  M.  &  R.  38. 
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183-4,  wliereby  he  promised  to  pay  the  phiiiitiff  on  demand  £35,  with  lawful  interest. 
There  was  also  ;i  count  upon  an  account  stated.  Pleas,  first,  to  the  first  count,  that 
the  defendant  did  not  make  the  note  ;  secondly,  to  the  second  count,  non  assumpsit; 
thirdly,  to  the  whole  declaration,  actio  non  aeerevit  infra  sex  annos.     Issues  thereon. 

The  particulars  stated,  that  on  the  indebitatus  count  in  his  declaration,  the 
])laintiff"  .sought  to  recover  £28,  and  interest  from  the  -tth  of  August  1837,  being  the 
lialanee  due  on  the  promissory  note,  after  giving  the  defendant  credit  for  the  sum 
of  £7  paid  on  account  of  the  note,  and  also  all  interest  due  thereon  up  to  the  said 
4th  of  August,  1837. 

At  the  trial  before  Kolfe,  B ,  at  the  Middlesex  Sittings  in  Hilary  Term,  on  the 
note  in  question  being  produced  in  evidence  by  the  plaintitF,  it  bore  an  indorsement 
as  follows  : — 

"4th  August,  1837. 
"Received  of  John  Saville  £6. 

"  Betty  X  Eastwood." 

[616]  There  was  no  attestation  to  this  indorsement,  nor  any  proof  that  the  cross 
was  made  by  the  plaintiff;  and  the  whole  of  it,  except  the  cross,  was  proved  to  be 
in  the  handwriting  of  the  defendant.  There  was  no  proof  of  any  payment  by  the 
defendant  on  account  of  the  note ;  but  to  take  the  case  out  of  the  stat.  9  Geo.  4,  c.  14, 
the  plaintiff  relied  solely  on  the  above  indorsement.  For  the  defendant,  it  was 
contended  that  it  was  an  indorsement  charging  the  plaintiff'  with  the  receipt  of  the 
money,  and  not  an  acknowledgment  or  promise  to  charge  the  defendant,  within  the 
meaning  of  Lord  Tenterden's  Act ;  and  that  it  was  necessary  to  prove  a  payment  of 
money  in  fact,  to  take  the  case  out  of  the  statute.  The  learned  Judge  directed  the 
jury  to  find  a  verdict  for  the  plaintifi',  with  liberty  to  the  defendant  to  move  to  enter 
a  verdict  for  him  on  the  third  issue,  if  the  Court  should  be  of  opinion  that  the 
evidence  was  not  sufficient  to  take  the  case  out  of  the  statute.  In  Hilary  Term, 
W.  H.  Watson  obtained  a  rule  accordingly,  against  which 

Hoggins  now  shewed  cause.  The  indorsement  on  the  promissory  note,  in  the 
handwriting  of  the  defendant,  coming  from  the  possession  of  the  plaintiff,  amounted 
to  evidence  of  part  payment.  It  is  admitted  that  a  verbal  acknowledgment  by  the 
debtor,  within  the  six  years,  of  the  part  payment  of  a  debt,  is  not  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations,  as  was  decided  in  IFillis  v.  Ntwham 
(3  You.  &  J.  518),  Bayky  v.  Ashtm  {12  A.  &  E-  493  ;  4  Per.  &  I).  214),  and  Maghee 
V.  O'Neill  (7  M.  &  W.  531);  and  that  such  an  acknowledgment  must  be  in  writing, 
and  signed  by  the  defendant;  but  if  part  payment  be  by  any  means  shewn,  that  is 
enough ;  and  there  was  here  evidence  to  shew  it.  In  ITaters  v.  'Tompkins  (2  C  M. 
&  R.  722),  it  was  held  that  the  appropriation  of  part  payment  of  principal,  or  of  pay- 
[617]-ment  of  interest,  to  a  particular  debt,  may  be  shewn  by  any  medium  of  proof : 
that  therefore  it  does  not  require  an  express  declaration  of  the  debtor  at  the  time  of 
the  payment  to  establish  it,  but  may  be  pioved  by  previous  or  subsequent  declara- 
tions made  by  him  ;  although  the  fact  of  the  payment  must  be  proved  by  independent 
evidence.  There  Parke,  B.,  says:  "The  act  of  9  Geo.  4,  as  explained  by  that  case 
(IFillis  v.  Netvham),  does  not  prohibit  or  qualify  the  ordinai'y  mode  of  legal  proof  in 
any  respect,  save  that  it  requires  something  more  than  mere  admission."  [Alderson,  B. 
In  that  case  the  fact  of  payment  was  proved,  and  the  acknowledgment  was  only  used 
to  point  the  payments  to  particular  debts.  What  is  there  here  to  prove  the  fact  of 
payment?]  This  is  a  promissory  note,  and  the  plaintiff  is  bound  by  it,  and  by  what 
appears  upon  it;  and  the  entry  made  by  the  defendant  on  the  instrument  in  the 
hands  of  the  plaintiff,  is  evidence  against  her.  Upon  its  being  produced  before  the 
jury,  they  would  see  the  indorsements  of  part  payment  and  payments  of  interest, 
and  they  must  find  that  part  of  the  money  had  been  paid.  The  mere  indorsement 
on  the  note  in  the  handwriting  of  the  defendant,  coming  from  the  plaintiff's  possession, 
is  sufficient  to  shew  part  payment. 

Watson,  contra,  was  not  called  upon. 

Alderson,  B.  There  is  here  no  evidence  of  anything,  but  only  the  production 
of  the  document  by  the  plaintift',  and  proof  of  the  indorsement  being  in  the  hand- 
writing of  the  defendant.  There  is  no  proof  of  its  being  signed  hy  "  the  party 
chargeable  thei'eby."  Bayley  v.  Ashton  goes  the  whole  length  of  this  case.  I  dare 
say  the  jury  would  find  what  was  reasonable,  but  the  question  is  whether  they  are 
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not  prevented  from  doing  so  li\'  law.  1  here  is  no  distinctifin  in  pi-im-iple  lietwceii 
Biii/h'!/  V.  A>;hliiii  and  the  [618]  present  case  ;  and  we  must  he  bound  by  the  authorities 
until  they  are  overruled  by  a  superior  court.  When  I  reserved  the  case  of  liaykij  v. 
Anliton  foi-  the  opinion  of  the  Court,  I  thought  the  decision  would  have  been  the  other 
way ;  and  I  confess  that  I  still  think  it  ought  to  have  been  so. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Kule  absolute. 

Peppercorn  r.  Hofman.  Exch.  of  Pleas.  Feb.  12,  1842. — By  a  local  act,  10  Geo.  .3, 
c.  1.XXV.,  the  1.5th  section  enacted,  that  the  rates  directed  by  that  act  to  be  made 
should  and  might,  on  refusal  or  neglect  to  pay  the  same  by  any  person  or 
persons  liable  thereto,  be  recovered  in  such  manner  as  the  rates  made  for  the 
relief  of  the  poor  are  directed  to  be  recovered;  and  b^'  the  17th  section  it  was 
provided,  that  any  person,  whether  landlord  or  tenant,  who  should  let  out  his 
or  her  house  in  separate  apartments,  or  ready  furnished  to  a  lodger  or  lodgers, 
should  be  deemed  to  be  the  occupier  theieof,  and  might  be  rated  or  assessed 
accordingly',  and  should  be  liable  to  the  payment  of  the  sum  so  rated.  And 
s.  18  enacted,  that  the  goods  and  chattels  of  each  and  every  person  renting  or 
occupying  any  separate  part  or  apartment  in  such  house  or  building,  or  renting 
or  occupying  any  ready-furnished  house,  or  any  part  thei-eof,  should  be  liable 
to  be  distrained  and  sold  for  the  payment  of  the  said  rates  : — Held,  first,  that 
under  that  act,  the  goods  of  a  lodger  are  liable  to  be  distrained  and  sold  for 
rates  assessed  upon  and  due  from  the  landlord,  under  a  warrant  directing  the 
churchwardens  and  ovei'seers  to  take  the  goods  of  the  landlord. — The  warrant 
recited  that  the  rates  were  due  from  D.,  the  landlord  ;  that  they  had  been  law- 
fully demanded,  and  refused  to  be  paid  ;  and  that  it  had  been  fully  proved  to 
the  justices  on  oath,  that  D.  had  been  duly  summoned  before  them  to  shew  cause 
why  he  had  refused  to  pay  the  rates  :  but  that  he  had  not  shewn  any  sufhcient 
cause  : — Held,  in  an  action  against  the  constable  for  seizing  the  goods,  that  it 
was  not  any  objection  that  there  was  no  proof  that  the  landlord  had  been  duly 
summoned. — Held,  also,  that  the  action  could  not  be  maintained  against  the 
constable  for  anything  done  under  the  warrant,  without  a  demand  of  a  perusal 
and  copy  of  the  warrant,  unless  he  were  guilty  of  any  excess ;  in  which  case  he 
would  be  liable  for  such  excess,  without  such  a  demand. — The  constable  having 
entered  the  house  of  D.  and  there  distrained  the  goods  of  a  lodger,  placed  a 
person  in  possession  of  the  goods  in  the  room  in  which  they  were,  saying  that, 
unless  the  money  were  paid,  he  should  remain  there  five  days ;  he  remained  in 
possession  eight  hours,  until  the  lodger  paid  the  amount  to  redeem  the  goods  : — 
Held,  that  this  was  not  an  impounding,  but  that  it  was  a  question  for  the  jury 
whether  he  had  remained  an  unreasonable  time  for  the  removal  of  the  goods 
under  the  warrant. 

[S.  C.  12  L.  J.  Ex.  270.     Applied,  Dillon  v.  O'Brien,  1887,  2  L.  R.  Ir.  300.] 

Trespass  for  breaking  and  entering  two  rooms  of  the  plaintiff,  in  and  parcel  of  a 
certain  house  or  premises  situate  and  being  No.  15,  Buckingham-street,  &c.,  and 
making  a  great  noise  <fec ,  and  staying  and  continuing  therein  for  a  long  space  of  time 
&c.  ;  and  seizing  and  taking  the  plaintiff's  goods. 

Plea — not  guilty,  by  statute. 

[619]  At  the  trial  before  Rolfe,  B.,  at  the  Middlesex  sittings  in  Hilary  Term,  it 
was  proved  by  the  person  who  had  the  care  of  the  house  in  question  as  housekeeper, 
that  the  defendant  entered  the  house,  the  outei'  door  being  open,  to  make  a  seizure 
for  rates  due  from  Duncan,  who  lived  in  Chancery-lane,  but  was  the  landlord  of  the 
house,  15,  Buckingham-street,  in  which  house  the  plaintiff'  was  a  lodger ;  and  having 
entered  the  plaintiff's  room  to  make  the  distress,  the  plaintitt'  said  he  had  nothing  to 
do  with  the  rates,  as  he  paid  his  rent  to  Duncan.  The  defendant  said  he  must  seize 
the  goods  for  the  rates,  and  sat  down  and  took  an  inventory  of  them.  In  an  hour 
after,  the  defendant  called  in  an  assistant,  and  told  him  he  should  leave  him  in  charge 
of  the  furniture  and  in  possession  of  the  place.  The  plaintiff  said  he  had  no  right  to 
do  so,  and  he  should  seek  his  remedy  : — that  he  was  going  out  and  must  lock  up  his 
room,  and  could  not  allow  the  man's  staying  thei'e.     The  defendant  said,  that  if  he 
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locked  iFie  door  be  should  break  it  open ;  and  tbat  unless  the  money  was  paid,  the 
man  must  remain  five  days.  The  plaintiff  then  said,  if  the  defendant  wanted  to  take 
the  goods  he  must  take  them,  as  he  (the  plaintill')  wanted  to  go  out.  The  plaintiff 
went  out  and  left  the  man  in  possession,  Init  returned  at  eight  o'clock,  the  entry 
having  taken  place  at  twelve  o'clock.  The  plaintiff  then  said,  if  they  would  not  take 
the  furniture,  he  must  pay  the  money  to  get  rid  of  the  man  ;  and  he  accoi'dingly  sent 
for  the  defendant,  and  paid  the  amount.  The  defendant,  in  answer  to  this  case,  proved 
that  he  had  acted  in  execution  of  two  warrants  of  distress  for  levying  poor's  rates  due 
from  Duncan.  The  warrants  were  put  in,  and  proved  to  be  under  the  hands  and  seals 
of  two  justices;  and  those  warrants  stated,  that  the  rates  were  due  from  Duncan; 
that  they  had  been  lawfully  demanded,  and  refused  to  be  paid  ;  and  that  it  had  been 
fully  ])roved  to  the  justices  on  oath,  that  Duncan  had  been  duly  summoned  before 
them  to  shew  cause  why  he  had  refused  to  pay  the  rates,  but  that  he  had  not  shewed 
any  sufficient  cause,  and  therefore  the  [620]  warrants  required  the  churchwardens 
and  overseers  to  make  distress  of  the  goods  and  chattels  of  Duncan,  and  if,  within  the 
space  of  five  days  next  after  such  distress,  the  said  rate  or  sum,  together  with  the 
reasonable  charges  of  taking  and  keeping  the  said  distress,  should  not  be  paid,  that 
then  they  should  sell  the  goods  distrained.  No  evidence  was  given  at  the  trial  to 
prove  the  fact  that  Duncan  had  been  summoned.  The  poor's  rates  were  put  in  and 
proved.  It  was  contended,  on  behalf  of  the  defendant,  that  the  plaintiff  ought  to  be 
nonsuited,  on  the  following  grounds: — first,  that  the  plaintiff  should  have  demanded 
a  copy  of  the  wairant,  under  the  stat.  24  Geo.  '2,  c.  44,  s.  6  ;  secondly,  that  the  defen- 
dant was  authorized  by  the  local  act  of  St.  Martin's-in-the-Fields,  10  Geo.  3,  c.  Ixxv., 
to  take  the  goods  of  the  plaintiff,  he  being  a  lodger  in  the  house.  The  learned  Judge 
nonsuited  the  plaintiff,  giving  him  leave  to  move  to  enter  a  verdict  for  £20,  the 
amount  of  damages  found  by  the  jury,  and  121.  6s.,  the  amount  received  from  the 
plaintiff  under  the  levy.  The  plaintiff  was  also  to  be  at  liberty  to  move  on  the  ground 
that  there  was  no  evidence  that  the  summonses  had  been  served  on  Duncan. 

Piatt,  in  Hilary  Term,  moved  for  a  rule  on  several  grounds : — first,  that  the  defen- 
dant had  no  right  to  distrain  the  tenant's  goods  for  rates  due  from  the  landlord ; 
secondly,  that  the  warrant  did  not  authorize  the  seizure  of  the  plaintiff's  goods, 
but  only  those  of  Duncan  ;  thirdly,  that  there  was  no  proof  that  Duncan  had  been 
summoned  to  pay  the  rates,  which  was  necessary  before  a  distress  warrant  could 
be  issued ;  fourthly,  that  it  was  not  necessary  to  prove  any  demand  of  the  wari'ant ; 
fifthly,  that  the  defendant  had  no  right  to  put  a  man  in  possession  of  goods  to  remain 
upon  the  premises,  as  it  was  not  like  a  distress  for  rent,  but  a  species  of  execution. 
The  Court  having  granted  a  rule, 

Byles  (Kelly  with  him)  now  shewed  cause.  First,  it  is  [621]  clear  that,  under 
the  stat.  10  Geo.  3,  c.  75,  t;he  churchwardens  had  a  right  to  take  the  lodger's  goods 
for  I'ates  due  from  the  landlord  of  the  house.  The  local  act,  intituled  "  An  Act  for 
building  a  workhouse  in  the  parish  of  St.  Martin's-in-the-Fields"  (10  Geo.  3,  c.  Ixxv.), 
enacts,  by  s.  15,  "  that  the  rates  thereby  directed  to  be  made  shall  and  may,  on  refusal 
or  neglect  to  pay  the  same  by  any  person  or  persons  liable  thereto,  be  recovered  in 
such  manner  as  the  rates  made  for  the  relief  of  the  poor  are  directed  to  be  recovered 
by  the  43  Eliz.,  and  17  Geo.  2,  c.  38,  s.  8."  Then  the  17th  section  recites,  that 
"  whereas  there  are  divers  houses  and  buildings  in  the  said  parish,  which  are  let  out 
in  separate  apartments,  or  ready-furnished,  to  lodgers,  whereby  the  payment  of  the 
said  rates  or  assessments  may  in  such  cases  be  evaded  :  for  prevention  whereof  be  it 
further  enacted,  that  any  person,  whether  landlord  or  tenant,  who  shall  let  out  his 
or  her  house  in  separate  apartments,  or  ready-furnished,  to  a  lodger  or  lodgers,  shall, 
for  the  several  purposes  of  this  act,  be  deemed  and  taken  to  be  the  occupier  thereof, 
and  may  be  rated  or  assessed  accordingly,  and  shall  be  liable  and  subject  to  the  pay- 
ment of  the  sum  so  rated  or  assessed""'  And  the  18th  section  provides,  "that  the 
goods  and  chattels  of  each  and  every  person  renting  or  occupying  any  separate  part 
or  apartment  in  .such  house  or  l)uilding,  or  renting  or  occupying  any  leady-furnished 
bouse,  or  any  part  thereof,  shall  be  liable  to  be  distrained  and  sold  for  the  payment 
of  the  said  rates  or  assessments ;  and  that  each  and  every  person,  who  shall  pay  such 
rates  or  assessments  so  charged  on  his  or  her  respective  landlord  or  landlords,  or  upon 
whose  goods  or  on  whose  chattels  the  same  shall  be  levied  in  pursuance  of  this  act, 
shall  and  may  deduct  the  same  from  and  out  of  the  rent  due  and  payable,  from  time 
to  time,  to  his,  her,  or  their  respective  landlord  or  landlords  so  letting  out  the  same." 
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The  owner  is  to  be  considered  as  the  occupier,  and  the  rate  is  to  be  made  upon  him. 
The  [622]  goods,  therefore,  of  the  lodgers  are  liable  to  be  seized  for  the  rates  duo 
from  the  owner.  The  goods  of  the  landlord,  where  they  are  in  another  county,  cannot 
be  seized.  Then  the  second  question  is,  were  they  liable  to  be  seized  on  this  warrant, 
directing  the  defendants  to  distrain  the  goods  of  Duncan?  It  is  submitted  that  they 
were.  It  is  said  that  the  magistrate  ought  to  state  in  the  wari'ant,  that  the  tenant's 
goods  are  to  be  taken;  but  that  cannot  be,  for  suppose  there  are  ten  or  twelve  lodgers 
in  the  house,  how  can  the  magistrate  ascertain  their  names  ?  Is  he  to  say,  if  the  goods 
of  one  are  not  sufficient  to  satisfy  the  rates,  then  the  goods  of  another  are  to  be  taken  1 
By  the  loth  section  of  the  above  act,  the  rates,  on  refusal  or  neglect  to  pay  the  same 
Ijy  any  person  liable  thereto,  are  to  be  recovered  in  such  manner  as  the  rates  made 
for  the  relief  of  the  poor  are  directed  to  be  recovered  by  the  43  Eliz.,  and  17  Geo.  2, 
c.  .38.  The  warrant,  therefore,  must  pursue  that  form.  Now,  by  the  4th  section  of 
the  43  Eliz.  c.  2,  the  churchwardens  and  overseers  are  "to  levy  the  sums  of  money 
and  all  arrearages  of  every  one  that  shall  refuse  to  contril)ute  according  as  they  shall 
be  assessed,  by  distress  and  sale  of  the  otlender's  goods;"  and  by  17  Geo.  2,  c.  38, 
"  the  goods  of  any  person  assessed  and  refusing  to  pay  may  be  levied  by  warrant  of 
distress."  Therefore,  the  warrant  is  to  seize  the  goods  of  the  person  refusing  to  pay, 
that  is,  Duncan.  Not  only,  therefore,  the  convenience  of  the  matter,  but  the  very 
words  of  the  act,  require  that  the  warrant  should  be  against  the  goods  of  Duncan. 
Then,  by  the  18th  section  of  the  local  act,  the  goods  of  the  tenant  are  made  the  goods 
of  Duncan  for  the  purposes  of  the  act. 

Thirdly,  it  was  unnecessary  to  prove  that  Duncan  had  been  summoned  to  pay  the 
rates,  as  it  must  be  assumed  that  he  was  until  the  contrary  were  shewn,  oi'  the  warrant 
would  not  have  been  issued.  The  onus  of  .shewing  that  there  was  no  summons  hiy 
upon  the  other  side.  Fourthly,  there  ought  to  have  been  a  demand  of  a  perusal  and 
copy  [623]  of  the  warrant,  under  24  Geo.  2,  c.  44,  s.  6.  A  churchwarden  or  person 
acting  under  him  in  obedience  to  a  warrant,  is  a  person  within  that  act.  The  6tli 
section  enacts,  "that  no  action  shall  be  brought  against  any  constable,  &c.,  or  against 
any  person  or  persons  acting  by  his  order  and  in  his  aid,  for  any  thing  done  in  obedience 
to  any  warrant  under  the  hand  or  seal  of  any  justice  of  the  peace,  until  demaiid  hath 
been  made  or  left  at  the  usual  place  of  his  abode  by  the  party  or  parties  Intending  to 
bring  such  action,  or  by  his,  her,  or  their  attorney  or  agent,  in  writing,  signed  by  the 
party  demanding  the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the  same 
hath  been  refused  or  neglected  for  the  space  of  six  days  after  such  demand  ;  and  in 
case,  after  such  demand,  and  compliance  therewith  by  shewing  the  said  warrant  to 
and  permitting  a  copy  to  be  taken  thereof  by  the  party  demanding  the  same,  any 
action  shall  be  brought  against  such  constable,  &c.,  or  against  such  person  or  persons 
acting  in  his  aid,  for  any  such  cause  as  aforesaid,  without  making  the  justice  or  justices 
who  signed  or  sealed  the  said  warrant  defendant  or  defendants,  then,  on  producing 
and  proving  such  warrant  at  the  trial  of  such  action,  the  jury  shall  give  their  verdict 
for  the  defendant  or  defendants,  notwithstanding  any  defect  of  jurisdiction  in  such 
justice  or  justices."  There  is  no  doubt  that  this  entry  and  seizure  of  the  goods  was 
in  obedience  to  the  warrant ;  but  it  will  be  said  that  the  defendant  has  done  more 
than  he  was  authorized  by  the  warrant,  and  therefore  he  is  not  entitled  to  the  protec- 
tion of  the  act;  and  Bell  v.  Oakley  (2  M.  &  Selw.  2.59)  will  be  relied  on.  There  the 
defendants,  in  order  to  levy  a  poor's  rate  under  a  warrant  of  distress  granted  by  two 
magistrates,  broke  and  entered  the  house,  and  broke  the  windows,  &c.,  and  it  was 
held  that  they  might  be  sued  in  trespass,  without  a  previous  demand  of  a  perusal  and 
copy  of  the  warrant.  But  [624]  that  case  is  distinguishable,  for  there,  the  original 
entry  and  the  whole  proceeding  were  unlawful ;  but  here  the  entry  was  perfectly 
lawful,  and  the  objection  only  is,  that  the  defendant  stayed  too  long  upon  the  premises. 
That  question  was  not  left  to  the  jury,  and  the  plaintiff  did  not  request  that  it  should 
be  left  to  them  ;  it  is  therefore  not  open  to  him  to  make  that  complaint  now.  [Kolfe,  B. 
This  is  not,  strictly  speaking,  a  distress  :  it  is  in  the  nature  of  an  execution.]  It  was 
contended  that  the  goods  were  impounded  upon  the  premises,  but  that  is  not  so ;  the 
staying  too  long  is  not  an  impounding.  It  was  necessary  to  stay  some  time  to  complete 
the  levy.  Whether  the  party  staid  an  unreasonable  time  is  not  a  question  now  ;  the 
plaintiff  should  have  required  it  to  be  left  to  the  jury,  whether  or  not  the  goods  were 
kept  too  long  upon  the  premises.  By  27  Geo.  2,  c.  20,  s.  1,  it  is  enacted,  "that,  in 
all  cases  where  any  justice  or  justices  of  the  peace  is  or  are  or  shall  he  rei|uircd  or 
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iinpowerecl  by  any  act  or  acts  of  Parliament  now  in  force,  or  hereafter  to  be  made,  to 
issue  a  warrant  of  distress  for  the  levying  of  any  penalty  inflicted,  or  any  sum  of  money 
directed  to  be  paid,  by  or  in  consequence  of  such  act  or  acts,  it  shall  and  may  be  lawful 
for  the  justice  or  justices  granting  such  warrant,  therein  to  order  and  direct  the  goods 
and  chattels  to  be  distrained,  to  be  sold  and  disposed  of  within  a  certain  time  to  be 
limited  in  such  warrant,  so  as  such  time  be  not  less  than  four  days  nor  more  than 
eight  days,  unless  the  penalty  or  sum  of  money  for  which  such  distress  shall  be  made, 
together  with  the  reasonable  charges  of  taking  and  keeping  such  distress,  be  sooner 
paid."  And  the  2nd  section  enacts,  "that  the  officer  making  such  distress  shall  and 
is  hereby  impowered  to  deduct  the  reasonable  charges  of  taking,  keeping,  and  selling 
such  distress,  out  of  the  money  arising  by  such  sale."  Whether  that  act  allows  the 
goods  to  be  kept  upon  the  premises  may  be  a  matter  of  doubt ;  but  it  may  do  so.  It 
is,  however,  unnecessary  to  decide  that  question,  for  if  the  [625]  party  is  bound  to 
remove  them,  he  must  have  a  reasonable  time  to  do  so.  He  might  perhaps  be  justified 
in  waiting  till  the  following  morning  :  it  has  not  been  shewn,  at  all  events,  that  he  stayed 
there  an  unreasonable  time.  He  must  neces.sarily  have  a  reasonable  time  to  procure 
a  conveyance  to  remove  the  goods.  If  it  be  shewn  that  the  original  entry  is  unlawful, 
then  the  whole  proceeding  is  bad  ;  but  where  the  majority  of  what  is  done  is  good, 
then  the  plaintiff  is  not  entitled  to  maintain  the  action  without  a  demand  of  a  perusal 
and  copy  of  the  warrant.  Monci/  v.  Leach  (3  Burr.  1742  ;  1  W.  Black.  563),  in  which 
it  was  laid  down  that  where  the  justice  cannot  be  liable,  the  officer  is  not  within  the 
protection  of  the  act,  does  not  apply.  [Alderson,  B.  If  no  summons  had  been  issued 
against  Duncan,  it  was  the  fault  of  the  magistrate  in  granting  the  warrant  without 
it,  and  he  would  be  the  person  liable.]  The  magistrate  had  jurisdiction  to  issue  the 
wari'ant;  but  suppose  there  had  been  no  summons,  and  he  ought  not  to  have  issued 
the  warrant;  the  onus  of  shewing  that  lay  upon  the  plaintiff'.  Such  an  objection 
might  have  been  made  in  an  action  against  the  magistrate,  but  not  in  an  action  against 
the  defendant.  It  was  incumbent  on  the  plaintiff  to  shew  that  the  warrant  was 
improperly  issued.  The  presumption  is,  that  the  magistrate  has  done  everything  to 
give  him  jurisdiction,  rather  than  the  contrary  :  Hex  v.  Wheeton  (4  Ad.  &  Ell.  607  ; 
6  Nev.  &  M.  65) ;  Rex  v.  JFilncy  (5  Ad.  &  Ell"  191  ;  6  Nev.  &  M.  552).  It  may  be 
that,  in  the  action  against  this  magistrate,  who  has  the  means  of  knowing  whether  he 
has  done  all  that  was  necessary  to  give  him  jurisdiction,  the  onus  is  on  him  ;  but  it  is 
not  so  in  the  case  of  the  constable,  who  has  no  such  means  of  knowledge.  [Alderson,  B. 
If  it  were  otherwise,  it  would  be  no  defence  that  the  warrant  was  issued.  It  is  enough 
to  shew  general  jurisdiction  in  the  magistrate  to  issue  the  warrant.] 

[626]  Pashley  (Piatt  with  him)  in  support  of  the  rule.  First,  it  was  not  necessary 
to  piove  any  demand  of  a  copy  of  the  warrant.  It  is  said  that  the  warrant  could  not 
be  executed  against  Duncan's  goods  in  another  county  ;  but  the  17  Geo.  2,  c.  38,  s.  7, 
expressly  enacts,  "  that  the  goods  of  auj'  person  assessed  and  refusing  to  pay  may  be 
levied  by  warrant  of  distress,  not  only  in  the  place  for  which  such  assessment  was 
made,  but  in  any  other  place  within  the  same  county  or  precinct;  and  if  sufficient 
distress  cannot  be  found  within  the  said  county  or  precinct,  on  oath  made  thereof 
before  some  justice  of  any  other  county  or  precinct  (which  oath  shall  be  certified  under 
the  hand  of  such  justice  on  the  said  warrant),  such  goods  may  be  levied  in  such  other 
county  or  precinct  by  virtue  of  such  warrant  and  certificate."  [Alderson,  B.  If  there 
is  a  sufficient  distress  within  the  county,  then  they  cannot  seize  goods  in  another 
county.  If  the  plaintiff's  goods  were  seizable  under  this  warrant,  then  arises  the 
question  whether  a  demand  of  the  warrant  was  necessary.]  If  by  the  18th  section  they 
are  to  take  the  goods  of  any  one  occupying  the  property  rated,  then  the  goods  of  the 
tenants  were  liable  to  be  taken.  But  at  least  the  tenant  should  have  some  notice  of 
his  liability  before  his  goods  are  taken.  [Alderson,  B.  Against  whom  should  the 
distress  go,  but  the  landlord  1  The  act  does  not  make  the  tenants  liable  to  be  rated 
for  the  premises,  and  therefore  it  could  not  go  against  them.]  It  is  submitted,  that 
as  they  are  made  virtually  liable  by  the  act,  they  should  have  had  some  notice  of  their 
liability.  [Alderson,  B.  Suppose  you  are  right  in  that,  these  defendants  are 
officers  acting  in  obedience  to  a  warrant,  and  you  must  shew  a  demand  of  the 
warrant,  in  order  to  render  them  liable.  The  only  remaining  question  is,  whether 
the  defendant  was  guilty  of  any  excess.]  He  ought  to  have  gone  as  soon  as  he 
was  required  to  go,  and  taken  the  goods  with  him.  Whether  this  be  considered  an 
impounding,    or   a   staying    an    unreasonable    time,    the    defendant    was   guilty    of 


i  i 


9M.&W.  627.  SPONG    V.   WRIGHT  265 

[627]  excess,  and  is  therefore  liable.  But  there  clearly  was  an  impoLiiidiiii,',  hccaiise 
the  defendant  said  that,  unless  the  money  were  paid,  he  should  stay  there  the  live 
days.  The  moment  he  exceeded  what  the  warrant  authorized  him  in  doing,  then  the 
plaintiff'  was  entitled  to  maintain  his  action,  without  proving  any  demand  of  the 
warrant.  Here  he  is  told  to  take  the  goods  seized  away,  and  he  refuses  to  do  so, 
saying  that  unless  the  money  is  paid,  he  shall  remain  the  live  days ;  that  constitutes 
an  impounding,  which  was  not  justitied  by  the  warrant.  At  common  law,  the  only 
place  where  the  party  distraining  cannot  stay,  is  the  place  where  the  goods  are  found. 
Bro.  Abr.,  Distress,  3U,  translated  in  Vin.  Al)r.,  Distress,  (E.  4) — "If  lord  or  lessor 
distrains,  he  cannot  make  a  pound  in  the  same  land  for  this  distress."  Since  the  stat. 
11  Geo.  2,  c.  19,  in  the  case  of  rent  in  arrear,  undoubtedly  the  landlord  may  impound 
on  the  premises ;  but  before  it  was  otherwise.  Co.  Litt.  47  b.  cleai'ly  siicws  that 
goods  are  not  to  be  impounded  on  the  premises — "  He  that  distrains  anything  that 
hath  life  must  impound  them  in  a  lawful  pound  within  three  miles  in  the  same 
county  ; "  and  again — "  If  the  distress  be  of  utensils  of  household,  or  such-like  dead 
goods,  which  may  take  harm  by  wet  or  weather,  or  be  stolen  away,  then  he  must 
impound  them  in  a  house  or  other  pound  covert,  within  three  miles  in  the  same 
county ; "  clearly  shewing  that  they  are  not  to  be  impounded  on  the  premises. 
[Alderson,  B.  It  is  perfectly  clear  he  has  a  right  to  stay  some  time  ;  the  question  is, 
whether  he  stayed  an  unreasonable  time.]  fByles.  That  will  not  afl'ect  the  necessity 
for  a  demand  of  the  warrant.]  [Alderson,  B.  Yes  ;  where  the  defendant  has  com- 
mitted an  excess,  he  must  pay  for  that.]  In  lJ'intcrbo%irnu  v.  Morgan  (11  East,  395), 
where  one  who  entered  under  a  warrant  of  distress  for  rent  in  arrear  continued  in 
possession  of  the  goods  upon  the  premises  for  fifteen  da\'s,  during  the  last  [628]  four 
of  which  he  was  removing  the  goods,  which  were  afterwards  sold  under  the  distress; 
it  was  held,  that  at  an}'  rate  he  was  liable  in  trespass  for  continuing  on  the  premises, 
and  disturbing  the  plaintiff  in  the  possession  of  his  house,  after  the  time  allowed 
by  law. 

Alderson,  B.  I  think  there  ought  to  be  a  new  trial,  for  the  purpose  of  submit- 
ting the  point  to  the  jury,  whether  the  defendant  stayed  an  unreasonable  time  on  the 
premises  or  not.  I  am  of  opinion  that,  if  he  did,  he  is  liable.  The  act  of  Parliament 
makes  the  I'ate  leviable  in  the  same  manner  as  poor-rates  are  leviable  by  the  statute 
of  Elizabeth.  That  applied  to  those  persons  who  are  rated.  By  the  17th  section,  the 
owner  is  liable,  and  he  is  the  person  from  whom,  by  the  15th  section,  the  rates  are  to 
be  recovered.  Then  the  18th  section  says,  that  "the  goods  and  chattels  of  each  and 
every  person  renting  or  occupying  any  separate  part  or  apartment  in  such  house  or 
building,  or  renting  or  occupying  any  ready-furnished  house,  or  any  part  thereof,  shall 
be  liable  to  be  distrained  and  sold  for  the  payment  of  the  said  rates  or  assessments." 
The  goods  of  aW  the  lodgers  are  therefore  liable ;  they  are  to  be  deemed  and  taken 
to  be  the  goods  of  the  person  rated.  Then  the  mere  fact  for  the  officer  to  ascertain 
is,  who  is  the  person  rated  ;  and  having  done  so,  he  is  to  go  to  the  house  of  the  person 
rated,  and  if  he  finds  goods  which  belong  to  a  person  renting  premises  under  the 
party  rated,  he  may  take  them  under  the  warrant,  unless  the  warrant  be  informal. 
I  think  this  is  a  good  warrant.  But  before  he  can  make  any  objection  to  it,  the  party 
must  first  make  a  demand  of  a  copy  of  the  wariant.  If  he  relies  on  the  fact  of  the 
warrant  having  been  Issued  without  a  previous  summons,  that  objection  can  only  be 
raised  after  a  demand  of  the  warrant,  and  in  no  case  against  the  officer.  That  makes 
an  end  of  the  case. 

But  then  there  is  no  doubt  that  the  party  can  only  justify  that  which  he  lawfully 
did  under  the  warrant.  He  has  a  [629]  right  to  stay  a  reasonable  time  before  he 
removes  the  goods ;  but  here  the  officer  said,  unless  the  money  was  paid,  he  should 
stay  the  five  days.  Perhaps  the  excess  of  damage  is  trifling,  but  the  case  must  now 
go  to  the  jury,  to  ascertain  whether  there  was  any  excess. 

GuRNEY,  B.,  and  Kolfe,  B.,  concurred. 

Rule  absolute  for  a  new  trial. 

Spong  v.  Wright.  Exch.  of  Pleas.  Feb.  12,  1842.— Debt  on  a  bill  of  e.xchange  by 
payee  against  acceptor  for  £20. —Pleas,  first,  except  as  to  101.  lis.,  parcel  &c.,  a 
set-off  for  board  and  lodging;  and  as  to  the  sum  of  101.  Us.,  payment  of  that 
sum  into  Court. — Replication,  that  the  alleged  debts  and  causes  of  set-off  did 
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not  iiccriie  within  six  yeiirs  hdorc  the  commencement  of  the  suit,  concluding 
to  the  countrv  :  to  wli'icli  the  defendant,  by  his  rejoinder,  added  the  similiter. 
At  the  trial,  the  plaintiff  having  proved  his  ease,  and  the  defendant  his  set-off, 
the  latter  put  in  a  letter  from  the  plaintiff  to  the  defendant,  in  which  the  follow- 
ing passages  were  relied  upon,  to  take  the  case  out  of  the  statute  :— "  Before  closing 
tliTs,  I  have  to  request  you  will  be  pleased  to  send  me  in  any  bill  or  what  demand 
you' have  to  make  on  me,  and  if  just,  I  shall  not  give  you  the  trouble  of  going 
to  law.  If  you  refei'  to  your  books,  you  will  find  the  last  payment  I  made 
you  was  in  May,  1839;  the  day  I  have  forgot.  I  shall  leave  town  to-morrow, 
but  shall  be  back  in  a  few  days,  for  a  month,  and  if  you  will  bring  my  bill  in 
here  to  me  by  eleven,  I  shall  be  at  your  service  : " — Held,  that  this  was  not  a 
sufficient  admission  to  take  the  case  out  of  the  Statute  of  Limitations. — Held, 
also,  that  the  issue  joined  on  the  replication  of  the  Statute  of  Limitations  was  no 
proper  issue,  and  that  there  ought  to  be  a  repleader. 

[S.  C.  2  Dowl.  (N.  S.)  545;  12  L.  J.  Ex.  144.] 

Debt  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange  for  £20,  payable  to 
the  drawer's  own  order  three  months  after  date,  with  counts  for  money  lent,  and  on 
an  account  stated. 

Pleas,  first,  except  as  to  101.  lis.,  pai-cel  &c.,  a  set-off  for  board  and  lodging  &c. 
with  the  following  averment : — "  which  said  sum  of  money  so  due  to  the  defendant  as 
aforesaid  exceeds'the  supposed  debt  above  demanded,  except  as  in  the  introductory 
part  of  this  plea  mentioned,  and  all  damages  by  the  plaintiff  sustained  by  reason  of 
the  detention  thereof,  and  out  of  which  said  sum  he  the  defendant  is  ready  and  willing 
&c."  Verification.  And  as  to  the  sum  of  101.  lis.,  payment  into  Court  of  that 
sum,  and  that  he  the  defendant  never  was  indebted  to  the  plaintiff  to  a  greater  amount 
than  the  sum  of  101.  lis.,  in  [630]  respect  of  the  cause  of  action  in  the  introductory 
part  of  the  plea  mentioned.     Verification. 

Replication  to  the  first  plea,  that  the  several  alleged  debts  and  causes  of  setroff  in 
the  said  first  plea  mentioned  did  not,  nor  did  any  or  either  of  them,  accrue  to  the 
defendant  within  six  years  before  the  commencement  of  the  suit,  concluding  to  the 
country.  To  the  second  plea  the  plaintift'  I'eplied,  taking  the  money  out  of  Court  in 
satisfaction  of  the  causes  of  action,  as  to  the  said  sum  of  101.  lis. 

The  defendant,  by  his  rejoinder  to  the  first  replication,  added  the  similiter. 

The  particulars  of  the  plaintiff's  demand  were,  to  recover  the  amount  of  the  bill 
of  exchange  for  £20,  set  out  in  the  declaration,  with  interest  thereon,  and  for  money 
lent;  and  also  £2,  the  amount  of  an  L  0.  U.  of  the  defendant,  dated  31st  July,  1841, 
under  the  account  stated. 

The  particulars  of  set-ofl'  were  for  fifteen  weeks' board  and  lodging,  at  16s.  per 
week,  £12  ;  so  that,  with  the  sum  paid  into  Court,  it  exceeded  the  plaintifl"s  demand. 

At  the  trial  before  Rolfe,  B.,  at  the  Middlesex  sittings  in  Hilary  Term,  the  plaintiff 
proved  his  case  by  producing  and  proving  the  bill  on  which  the  action  was  brought. 
The  defendant,  in  answer,  proved  that,  in  the  year  1 835,  the  plaintiff  resided  and 
boarded  and  lodged  with  him,  the  defendant,  foi-  nearly  four  months.  The  following 
letter,  written  in  November  last,  from  the  plaintiff'  to  the  defendant,  was  given  in 
evidence  to  take  the  case  out  of  the  Statute  of  Limitations : — 

"  Sir, — I  have  this  day  placed  in  my  solicitors'  hands,  Messrs.  Baker  &  Parsons, 
your  bill,  with  the  order  on  my  banker  for  the  same,  for  which  you  received  twenty 
sovereigns,  which  my  banker  can  prove  ;  consequently  I  suppose  there  will  be  but 
little  difficulty  in  obtaining  the  same  by  a  course  of  law.  I  have  now  given  you 
ample  time  for  consideration  ;  and  you  still  feel  disposed  to  oblige  me  to  this  course, 
my  having  no  other  way  of  obtaining  it.  I  [631]  hope  you  will  not  have  to  regret  the 
step  you  have  taken,  besides  that  of  pa3'ing  the  money.  I  need  not  put  you  in  mind 
of  the  threat  you  held  out  to  me.  I  deny  having  tried  to  injure  you,  nor  do  I  yet 
feel  disposed  to  do  so.  You  have  my  full  permission  to  carrj'  your  threats  into 
execution,  which  if  you  can,  you  will,  I  am  sure.  Before  closing  this,  I  have  to  request 
you  will  be  pleased  to  send  me  in  any  bill  or  what  demand  you  have  to  make  on  me ; 
and  if  just,  I  shall  not  give  you  the  trouble  of  going  to  law. 

"  If  you  refer  to  your  books,  you  will  find  the  last  payment  I  made  you  was  in 
May,  lt^39 ;  the  day  I  have  forgot,  but  it  is  on  the  stamp  receipt  with  the  bill,  which 
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I  left  this  day  ;  but  I  thiiilc  it  was  the  9tb  or  29th — no  matter  the  day.  I  shall  leave 
town  to-morrow,  but  shall  be  back  in  a  few  daj's,  for  a  month,  and  if  you  will  bring 
my  bill  in  here  to  me  by  eleven,  I  shall  be  at  your  service,  after  which  it  will  be  out 
of  my  hands  entirely. — Yours  obediently,  "H.  A.  SrONG." 

This  letter  the  defendant  contended  was  sutificicnt  to  take  the  case  out  of  the 
statute  ;  the  learned  Judge,  however,  was  of  a  different  opinion  ;  and  the  jury,  under 
his  lordship's  direction,  found  a  verdict  for  the  plaintilf  foi-  91.  16s.,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion 
that  it  was  sufficient.  Montague  Smith  having  obtained  a  rule  aeeoidingly,  either  to 
enter  a  verdict  for  the  defendant,  or  for  a  repleader,  on  the  ground  that  there  was  no 
proper  issue  joined  on  the  replication  of  the  Statute  of  Limitations,  on  the  authority 
of  ineatlcy  v.  Jl'illiams  ([  M.  &  W.  533). 

Creasy  shewed  cause.  The  letter  was  insufticicnt  to  take  the  case  out  of  the 
statute.  In  Starkie  on  Evidence,  [632]  vol.  2,  p.  66(i,  (3rd  edition),  the  following 
is  the  rule  deduced  from  the  recent  cases  :  "  From  the  late  decisions  on  the  effect  of 
an  acknowledgment  under  the  provisions  of  the  stat.  21  Jac.  1,  c.  19,  where  all  the 
former  cases  were  brought  under  consideration,  the  result  seems  to  be  that,  to  repel 
the  limiting  power  of  the  statute,  it  must  either  amount  to  an  express  promise,  or  to 
so  clear  an  admission  of  a  still  subsisting  liability,  that  a  promise  must  necessarily  be 
implied."  Now  here  there  is  clearly  no  express  promise,  nor  any  clear  admission  of  a 
liability.  The  plaintiff'  merely  asks  the  defendant  to  send  him  in  any  bill  or  demand 
he  has  to  make  on  him,  and  if  just,  he  will  not  give  hiiu  the  trouble  of  going  to  law  ; 
which  is  nothing  like  a  promise  or  admission  of  liability.  This  rule  was  obtained 
on  the  authority  of  Colkdge  v.  Horn  (3  Bing.  119;  10  Mo.  431),  and  Walhr  v.  Lacy 
(1  Man.  &  G.  54  ;  1  Scott,  N.  R.  lfS6).  In  CoUedge  v.  Hcrrn,  the  letter  was  this:— "I 
have  received  yours  respecting  the  plaintiff's  demand  ;  it  is  not  a  just  one  ;  I  am  i-eady 
to  settle  the  account  whenever  the  plaintiff'  thinks  proper  to  meet  on  the  business  ;  I 
am  not  in  his  debt  £90,  nor  anything  like  that  sum  ;  shall  be  happy  to  settle  the 
difference  by  his  meeting  me."  There  is  the  important  distinction  that  the  party  uses 
the  terms,  "shall  be  happj'  to  settle  the  difference,"  which  admits  something  due ;  and 
then,  that  parol  evidence  may  be  given  to  determine  tlie  amount,  is  not  disputed.  So 
in  H'aller  v.  Lary,  the  defendant  having  a  claim  against  the  plaintiflT,  the  latter  wrote 
at  the  foot  of  his  bill  "By  Mr.  Lacy's  bill,"  leaving  a  blank  for  the  amount.  He  then 
wrote  below  :  "  Agreeably  to  your  request  above  I  send  you  my  bill,  which  I  will  thank 
you  to  peruse,  and  if  correct,  favour  me  with  a  bill  for  the  balance."  There  the  word 
balance  necessarily  implied  that  something  was  due.  But  here  there  is  nothing  of  the 
sort,  and  no  admission  of  anything  being  due,  as  in  those  cases.  [633]  There  is,  indeed, 
a  condition,  that  if  the  demand  is  just,  the  plaintiff'  will  satisfy  it ;  but  that  is  nothing 
like  an  admission  of  anything  being  due.  He  then  goes  on  to  desire  the  defendant  to 
refer  to  his  books  to  see  what  payments  have  been  made.  That  may  be  an  admission 
that  there  have  been  dealings  between  them  ;  but  that  is  not  sufficient ;  there  must  be 
an  admission  of  a  subsisting  debt.  Then  there  is  the  allusion  to  his  leaving  town,  but 
that  he  shall  be  back  in  a  few  days,  for  a  month,  and  if  the  defendant  will  bring  his 
bill  to  him,  he  shall  be  at  his  service.  But  that  carries  the  case  no  further.  [Alderson,  B. 
Have  the  cases  gone  further  than  this,  that  an  absolute  admission  of  some  debt  being 
due  is  sufficient ;  and  that  that  admission  may  be  coupled  with  evidence  to  prove  the 
amount  ?(«)  I  had  occasion  to  consider  this  matter  very  fully  in  the  case  of  Cheslyn  v. 
Dalby  (4  You.  &  Coll.  238),  and  I  there  said  that  I  apprehended  it  must  be  considered 
as  fully  established,  that  a  general  pi'omise  in  writing  to  pay,  not  specifying  any  amount, 
but  which  can  be  made  certain  as  to  the  amount  by  extrinsic  evidence,  is  sufficient  to 
take  the  case  out  of  the  operation  of  the  Statute  of  Limitations.  Here,  however,  the 
party  says,  if  the  demand  is  a  just  one  he  will  pay  it.]  In  Morrell  v.  Frith  (3  M.  &  W. 
402),  the  defendant  wrote  in  answer  to  a  letter  from  the  plaintiff's  attoi'ne}',  as  follows  : 
— "Sii', — Since  the  receipt  of  your  letter,  and  indeed  for  some  time  previously,  I  have 
been  in  almost  daily  expectation  of  being  enabled  to  give  a  satisfactory  reply  to  your 
first  application  respecting  the  demand  of  Messrs.  Morrell  against  me.     I  propose  being 

(a)  He  referred  to  LecJmiere  v.  Fletcher,  1  C.  &  M.  623. 
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ill  Oxford  to-muiTow  morning,  when  I  will  call  on  you  upon  the  matter.  —W.  C.  Frith  :  " 
and  this  was  held  an  insiifliuicnt  acknowledgment  under  the  statute.  He  was  then 
stojiped  Iiy  the  Couit. 

[634]  Montague  Smith,  in  support  of  the  rule.  The  letter  is  an  admission  of  some 
hill  lieing  due  from  the  plaintifi'  to  the  defendant,  and  that  is  suHicient,  coupled  with 
proof  of  "a  demand  being  in  fact  due.  It  does  not  appear  that  the  letter  was  written 
in  answer  to  any  application,  but  from  a  consciousness  that  the  defendant  had  a  demand 
against  the  writer  to  some  amount.  lie  says,  "Before  closing  this,  I  have  to  request 
you  will  be  pleased  to  send  in  any  bill,  or  what  demand  you  have  to  make  on  me." 
He  then  refers  to  payments,  which  must  be  payments  on  account  of  something  due, 
and  says,  "  if  you  will  biing  my  bill  to  me  by  eleven,  I  shall  be  at  your  service  ; "  that 
imports  th;it  there  was  something  due,  to  be  then  accounted  for,  and  which  the  plaintiff 
was  ready  to  pay.  [Alderson,  B.  He  admits  there  is  some  demand  upon  him,  but  he 
does  not  ailmit  it  is  a  just  one.  It  does  not  appear  to  me  to  be  any  admission  of  a 
just  demand.]  Then  there  must  be  a  repleader.  In  Ulicathij  v.  U'illiams  (1  M.  &  W. 
533),  where  there  was  a  plea  of  the  Statute  of  Limitations,  concluding  to  the  country, 
and  the  similiter  added  to  it,  it  was  expressly  held  that  no  sufficient  issue  was  joined, 
there  being  no  denial  of  the  averment  in  the  plea: — there  was  nothing  for  the  jury  to 
try.  Bodcnhum  v.  Hill  (7  M.  &  W.  274),  merely  decided  that  such  a  plea  need  not 
conclude  with  a  verificatiou  :  it  did  not  decide  that  a  conclusion  to  the  country  would 
be  proper,  or  that  a  replication  was  unnecessary.  That  decision  does  not  aiTect  the 
mode  of  pleading  on  the  other  side — it  w^as  simply  a  declaration  of  what  might  be 
dispensed  with  in  point  of  form,  in  the  conclusion  of  the  plea  of  the  statute  ;  but  did 
not  aflfect  the  substance  of  the  issue.     Here  there  is  no  issue. 

Creasy,  contra.  In  Smith  v.  Smith  (1  M.  &  W.  533),  the  informal  conclusion  of  a 
plea  was  held  to  be  no  ground  for  airestiiig  the  [635]  judgment,  or  for  a  repleader,  if 
there  has  been  an  issue  to  try  ;  for  that  the  objection  could  only  be  taken  advantage 
of  on  special  demurrer.  [Alderson,  B.  There  there  vvas  clearly  an  issue,  and  a  fact 
to  be  proved.]  Here  the  plaintiff  has  put  the  issue  on  the  ground  whether  the  set-off 
accrued  within  six  years.  That  cannot  be  immaterial.  It  is  merely  an  informal  issue, 
which  must  be  taken  advantage  of  on  a  special  demurrer.  "Where  the  conclusion  is  to 
the  country,  instead  of  with  a  verification,  it  is  a  ground  of  special  demurrer.  In 
Chitty  on  Pleading,  559,  it  is  said,  "Since  this  statute  (4  Ann.  c.  16,  s.  1),  a  wrong 
or  defective  conclusion,  either  to  the  country  or  with  a  verification,  can  only  be  taken 
advantage  of  on  special  demurrer." 

Alderson,  B.  My  Brother  Parke  pointed  out  this  difficulty  in  Wheuiley  v. 
Williams,  that  there  was  a  negative  and  no  affirmative ;  nothing  on  the  record 
ecjuivalent  to  an  averment  that  the  cause  of  action  arose  within  six  years.  So  it  is 
here.  The  plea  of  set-off  does  not  contain  any  statement  that  the  matter  arose  within 
six  years.  Then  the  replication  states  that  the  plaintiff  was  not  indebted,  for  the 
causes  of  set-off  did  not  accrue  within  six  years.  If  you  add  to  that  by  a  rejoinder 
that  they  did  accrue  within  six  years,  then  there  is  a  definite  issue,  but  not  before. 

GuRNEY,  B.,  and  Eolfe,  B  ,  concurred. 

Rule  absolute  for  a  new  trial,  both  parties  to  be  at  liberty  to  amend. 


[636]    In  the  Exchequer  Chasiber. 

(In  Error  from  the  Court  of  Exchequer.) 

M'Callan  v.  Mortimer.  Feb.  21,  1842.— Indebitatus  assumpsit  for  stock  sold  and 
caused  to  be  transferred  by  the  plaintiff  to  the  defendant,  and  by  the  defendant 
duly  accepted. — Plea,  that  the  stock  alleged  to  be  caused  to  be  transferred  was 
so  caused  to  be  transferred  by  virtue  of  an  agreement  with  the  plaintiff  for  the 
transfer  of  the  same,  in  consideration  of  £4531,  5s.  to  be  therefore  paid  to  the 
plaintiff  for  the  same ;  and  that,  at  the  time  of  making  such  agreement,  the 
plaintiff  was  not  actually  possessed  of  or  entitled  to  the  stock  in  his  own  right, 
&c. ;  by  means  whereof  the  said  contract  became  and  was  null  and  void  : — Held, 
on  error  brought  upon  the  judgment  of  the  Court  of  Exchequer,  that  the  plea 
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was  no  answer  to  the  action,  and  that  the  conti'act  was  not  witliin  7  C4eo.  2,  c.  8, 
s.  X  ;  affirming  the  judgment  of  the  Court  below. 

[S.  G.  11  L.  J.  Ex.  429  ;  6  Jur.  196.     See  6  M.  &  W.  58  ;  7  M.  &  W.  20.] 

A  writ  of  error  having  been  brought  on  the  judgmunt  of  the  Court  of  Exchoc|uer 
in  this  case, (a)  it  was  argued  in  this  Court  in  the  vacations  after  Hilary  and  Michaehnas 
Terms,  1841,  by  Sir  W.  W.  Follctt,  Solicitor  General,  fur  the  plaintitl  in  error:  and 
by  Cresswell,  for  the  defendant  in  error. 

In  addition  to  the  authorities  cited  on  the  former  ai-gument,  the  following  were 
referred  to,  on  behalf  of  the  plaintiff  in  error: — AVilkinson  on  the  Public  Funds,  155; 
Brown  v.  Turner  (7  T.  R.  630);  Steers  v.  Lashleij  (6  T.  R.  61);  Siinpnon  v.  Bloss 
(7  Taunt.  246) ;  lUachJord  v.  Preston  (8  T.  R.  89) ;  Thomson  v.  Thomson  (7  Ves.  470) ; 
De  Bci/iiis  V.  Armistead  (10  Bing.  107;  3  M.  &  Sc.  311);  and  Ewing  v.  Osbaldislon 
(2  Myl.  &  Cr.  53).  For  the  defendant  in  error: — Bullock  v.  Richardson  (11  Ves.  373) ; 
IFigan  v.  Fmvkr  (1  Stark.  N.  P.  C.  459) ;  Crespicjnjj  v.  IVilfanoom  (4  T.  R.  790) ;  Shales 
V.  Seignoret  (1  Ld.  Raym.  440);  Shepherd  v.  Johnson  (2  East,  211);  Dtnmies  v.  Back 
1  Stark.  N.  P.  C.  318) ;  [637]  Rumhall  v,  Maddock  (8  East,  304) ;  Dorriens  v.  Hutchinson 
(1  Smith,  420);  Cope  v.  Rowlands  (2  M.  &  W.  149);  ancl  De  llegnis  v.  Armistead:  — 
and  by  the  Solicitor-General  in  reply — Marchant  v.  Evans  (8  Taunt.  142) ;  JVai/moU  v. 
Reed  (5  T.  R.  599)  ;  and  Foster  v.  Tai/lor  (5  B.  &  Adol.  887). 

The  Court  took  time  to  consider,  and  now  the  judgment  of  the  Court  (;/)  was 
delivered  by — 

Lord  Denman,  C.  J.  This  is  an  action  of  indebitatus  assumpsit,  by  which  the 
plaintiff  alleges  that  the  defendant  was  indebted  to  him  in  the  sum  of  £5000,  for 
certain,  to  wit,  £5000  interest  in  the  joint  stock  of  three  per  cent,  annuities,  transfer- 
able at  the  Bank  of  England,  called  the  Consolidated  Three  Pounds  per  cent.  Annuities, 
then  sold  and  caused  to  be  transferred  by  the  plaintiflf  to  the  defendant,  at  his  special 
instance  and  request,  and  by  the  defendant  then,  to  wit,  on  the  same  day  and  year 
afoi'esaid,  duly  accepted  ;  and  also  upon  an  account  stated  ;  and  that  the  defendant, 
in  consideration  of  the  premises,  then  promised  the  plaintifi'  to  pay.  The  declaration 
then  alleges  a  breach  in  not  paying. 

The  defendant  pleaded,  1st,  that  he  did  not  promise ;  and  2ndly,  to  the  first  count 
of  the  declaration,  that  the  said  interest  or  share  in  the  said  joint  stoc^k  was  so  caused 
to  be  transferred  under  and  by  virtue  of  a  certain  contract  and  agreement  made  with 
the  plaintiflf  after  the  1st  of  June,  1734,  for  the  transfer  by  the  plaintiff'  to  the  defen- 
dant of  the  said  sum  of  £5000  interest  or  share  in  the  said  joint  stock,  for  and  in 
consideration  of  the  sum  of  45511.  5s.  to  be  therefore  paid  to  the  plaintiff  for  the  same. 
And  the  defendant  further  says,  that  at  the  time  of  making  such  contract  and  agree- 
ment, the  plaintiff'  was  not  actually  [638]  possessed  of  or  entitled  unto  in  his  own 
right  or  in  his  own  name,  or  in  the  name  or  names  of  any  trustee  or  trustees  to  his 
use,  of  the  said  interest  or  share  in  the  said  joint  stock  or  any  part  thereof,  by  means 
whereof  the  said  contract  and  agreement,  and  the  said  promise  in  the  saiil  declaration 
mentioned,  so  far  as  the  same  relates  to  the  said  first  count,  then  became  and  was, 
and  from  thence  hitherto  hath  been  and  still  is,  according  to  the  form  of  the  statute 
&c.,  null  and  void  ;  and  3rdly,  the  defendant  pleaded  that  he  did  not  accept  the 
said  stock. 

Issue  was  taken  on  the  first  and  third  pleas,  and  the  plaintiff'  has  demurred  to  the 
second  plea,  and  the  only  question  which  the  Court  has  to  consider  is,  whether  the 
second  plea  contains  any  valid  answer  to  the  first  count  of  the  declaration. 

The  declaration  in  this  ease  is  on  a  promise  founded  on  an  executed  consideration. 
It  was  contended  in  argument  by  the  defendant's  counsel,  that  on  these  pleadings  it 
must  be  assumed  there  was  no  other  agreement  between  these  pai'ties  than  the  original 
executory  contract ;  but  this  is,  we  think,  a  misapprehension  of  the  true  effect  of  the 
pleadings.  The  declaration  alleges  a  pi-omise,  founded  on  an  executed  consideration. 
The  defendant  by  his  plea  does  not  deny  this,  but  alleges  a  matter  quite  consistent 
with  it,  that  the  transfer  was  made  by  virtue  of  a  previous  executory  contract,  which 
was  illegal,  because  the  plaintiff  was  not  possessed  of  the  stock  contracted  for,  by 

(a)  See  the  pleadings  and  arguments  in  the  Court  below,  ante,  vol.  7. 
(g)  Consisting  of  Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Patteson.  J.,  Williams,  J., 
Coltman,  J.,  and  Erskine,  J. 
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means  whereof  the  said  eoiitract  and  agreement,  and  the  said  promise  in  the  declaration 
mentioned,  became  void. 

The  plea,  therefore,  expressly  treats  the  promise  in  the  declaration  as  being  dillerent 
from  the  contract  mentioned  in  the  plea;  and  the  case,  as  disclosed  by  the  pleadings 
on  both  sides,  appears  to  be,  that  the  plaintitl'  and  the  defendant  contracted  for  the 
sale  and  delivery  to  the  defendant  of  certain  stock  of  which  the  plaintifi"  at  the  time 
was  not  in  possession,  but  that  fact  not  being  alleged  to  have  [639j  been  in  the  know- 
ledge of  the  defendant  at  the  time  ;  that  the  stock  was  afterwards  transferred  by  the 
procurement  of  the  plaintifl"  to  the  defendant,  and  that,  on  the  occasion  of  the  transfer, 
the  defendant  promised  to  pay  the  price  which  had  been  stipulated  for;  and  the 
question  arising  hereupon  is,  whether  the  promise  so  made  is  one  which  the  law  will 
not  give  effect  to,  and  by  which  the  defendant  is  not  bound. 

In  considering  the  statute  on  which  this  question  turns,  it  appears  to  us  that  a 
substantial  dillerence  exists  between  a  contract  to  sell,  or  to  transfer,  and  an  actual 
sale,  or  actu.al  transfer.  This  distinction  is  recognised  in  the  case  of  llecksclin  v. 
G-reipri/  {i  East,  607),  in  lefercnce  to  one  of  the  clJiuses  of  this  statute,  and  rests  on 
the  distinction,  quite  familiar  in  the  law,  between  contracts  executory  and  contracts 
executed. 

Now  assuming,  for  the  purpose  of  the  argument,  that  the  original  contract  between 
the  plaintifi'  and  the  defendant  was  void,  and  that  it  would  have  been  illegal  for  the 
defendant  to  have  eiitered  into  it  if  he  had  been  aware  that  the  plaintiff'  was  not 
possessed  of  the  stock  which  he  was  contracting  to  transfer  ;  yet  here  it  does  not  appear 
that  he  was  aware  of  it ;  and  on  these  pleadings  it  must  be  taken  that  the  defendant 
was  not  aware  of  the  illegality  of  the  contract  he  was  entering  into,  for  illegality  is 
not  to  lie  presumed,  and  the  party  who  seeks  to  avoid  a  contract  on  the  score  of  any 
illegality,  must  shew  whatever  is  necessary  to  make  out  that  illegality. 

What  then  is  the  situation  in  which  a  party  stands,  who  has  contracted  for  the 
purchase  of  stock  of  which  the  seller  is  not  possessed,  the  purchaser  not  being  aware 
of  that  facti 

If  the  stock  is  contracted  to  be  paid  for  at  a  future  day,  and  it  is  not  transfeired 
as  agreed,  he  falls  within  the  [640]  words,  and  is,  we  conceive,  entitled  to  the  remedy 
given  by  the  7th  section  of  the  act ;  he  is  a  person  who  has  bought  stock  to  be  accepted 
and  paid  for  on  a  future  day,  and  which  has  been  neglected  to  be  transferred  in  such 
case  ;  he  may  go  into  the  market  and  purchase  the  stock  from  any  other  person,  and 
after  such  purchase  may  recover  the  difference  from  the  person  with  whom  the  contract 
was  made. 

If,  instead  of  the  purchaser  going  into  the  market  to  purchase  from  a  third  party, 
the  parties  contracting  meet  together,  and  agree  that  on  transferring  the  stock  to  the 
defendant,  the  defendant  will  paj'  to  the  plaintiff  the  sum  originally  stipulated  for, 
such  an  agreement  does  not  fall  within  the  prohibition  of  the  statute ;  it  is  not  a 
contract  to  sell,  but  an  actual  sale  ;  it  is  not  a  contr.-ict  to  transfer,  but  ati  actual 
transfer  ;  such  a  contract  is  not  prohibited  by  the  words,  nor  does  it,  we  think,  fall 
within  the  mischief  of  the  act. 

If  the  contract  were  not  for  stock  to  be  accepted  and  paid  for  on  a  future  day,  but 
on  the  very  day  on  which  the  contract  is  made,  the  same  reasoning  would  apply, — 
there  would  be  no  illegality  in  the  promise,  founded  on  a  transfer  then  actually  made, 
to  pay  the  agreed  sum  of  money. 

The  objection  ui'ged  against  this  view  of  the  subject  was,  that  by  this  means  effect 
is  given  to  a  contract  which,  on  the  part  of  the  seller  at  least,  was  illegal ;  but  to  this 
objection  the  answer  is,  that  it  is  not  the  illegal  contract  to  which  effect  is  given,  but 
the  subsequent  legal  contract  founded  on  a  new  and  sufficient  consideration. 

It  is  urged  as  being  absurd  and  uni'casonable,  when  the  contract,  originally  made 
to  do  a  certain  act,  is  an  illegal  contract,  that  the  thing  itself,  when  done,  should  be 
held  to  be  legal — that  it  should  be  legal  to  do  what  it  is  illegal  to  contract  to  do ; 
but  this  difficulty  disappears,  if  we  consider  the  object  of  the  act  of  Parliament,  the 
provisions  of  [641]  which  are  studiously  framed  with  a  view  to  secure  in  eveiy  case 
an  actual  transfer  of  all  stock  bargained  to  be  sold  ;  and  it  may  well  be,  that  an 
executory  contract  to  transfer  stock  which  the  party  is  not  possessed  of,  may  be  void 
and  illegal,  and  yet  the  actual  transfer  of  the  stock  by  such  party,  or  by  his  procure- 
ment, may  be  deemed  not  to  fall  within  the  mischief,  as  it  certainly  does  not  within 
the  express  prohibitions,  of  the  act. 


9M.  &W.  642.  TURNER    r.    DOE  271 

On  belialf  of  the  defendant  man}'  eases  were  cited,  which  appear  to  ns  to  Ijo 
distinguishable  from  the  one  under  consideration. 

Cases  were  cited  to  shew,  tiiat  where  an  act  is  prohibited,  either  liy  the  common 
or  statute  law,  the  doing  of  it  cannot  form  a  consideration  to  raise  any  debt  or  duty 
in  favour  of  the  party  by  whom  it  has  been  done  ;  as  in  the  case  of  victuals  supplied 
to  an  elector  at  the  expense  of  a  candidate;  liihhans  v.  Crickett  (1  13os.  &  P.  204): 
books  printed  without  the  name  of  the  printer ;  BenMcy  v.  Biijnold  (5  B.  &  Aid.  335) : 
coals  sent  in  for  sale  without  a  vendor's  ticket,  signed  by  the  meter ;  Little  v.  I'oule 
(9  B.  &  C.  192);  bricks  sold  of  a  less  size  than  by  law  required;  Laio  v.  Ilodcjaini 
(II  East,  300) :  paying  diH'erences  contrary  to  the  provisions  of  7  Geo.  2,  c.  8 ;  Broimi 
V.  Turner  (7  T.  E.  630)  ;  Steers  v.  LaMeij  (6  T.  R.  61):  payment  of  a  sum  of  money 
for  the  purchase  of  the  command  of  a  ship  in  the  service  of  the  East  India  Company  ; 
Bladtford  v.  rnstun  (8  T.  K.  8')).  These  cases  are  distinguishable  from  the  ease  now 
in  JLidgment,  there  being  in  this  case  a  consideration,  namely,  the  actual  transfer,  not 
prohibited  by  statute,  nor  tainted  by  any  illegality  at  common  law. 

Another  class  of  cases  was  cited,  resting  on  similar  principles,  where  money  had 
been  paid  or  leceived  in  the  prosecution  of  some  illegal  adventure,  out  of  which  pay- 
ments [642]  or  receipts  it  has  been  held  that  no  debt  or  duty  could  arise  ;  as  in  the 
case  of  De  Begnis  v.  Armistead  (10  Bing.  107),  where  the  plaintiff  and  defendant 
having  engaged  in  a  joint  adventure,  to  bring  out  Italian  operas  at  a  theatre  not 
duly  licensed,  the  plaintiff,  at  the  request  of  the  defendant,  paid  various  sums  of 
money  for  dresses  for  the  dancers,  and  for  the  expense  of  sending  the  dancers  down  : 
and  it  was  held,  that  the  amount  could  not  be  recovered  from  the  defendant.  So, 
where  parties  have  engaged  as  partners  in  the  business  of  marine  insurance,  and,  in 
the  prosecution  of  the  adventure,  one  of  the  parties  has  paid  mor-e  than  his  share  of 
the  losses,  as  in  the  cases  of  Mitchell  v.  Cockhiun  (2  H.  Bl.  379) ;  Auhirt  v.  Maze 
(2  Bos.  &  Pul.  371);  or  if  one  of  the  partners  has  received  the  whole,  or  more  than 
his  share,  of  the  pr'ofits,  as  in  the  cases  of  Booth  v.  Hodgson  (6  T.  R.  405);  Ex  parte 
Bell  (1  M.  &  Selw.  751) ;  no  claim  arises  to  the  other  partner  capable  of  beirrg  enforced 
at  law. 

The  case  last  cited,  of  Ex  parte  Bell,  was  mainly  relied  on  as  supplying  an  analogy 
for  the  decision  of  the  case  of  Sim2)son  v.  Bloss  (7  Taunt.  246).  In  that  case  an  illegal 
wager  had  been  laid,  in  which  the  plaintiff  and  the  deferrdarrt  wer-e  jointl}'  inter-ested  ; 
the  money  was  to  be  paid  by  the  loser  on  a  future  day  ;  before  that  day  arriveil,  the 
sum  which  the  defendant  was  entitled  to  receive  as  his  shar-e  of  the  pr-ofits  of  the  bet, 
was  paid  over  to  hiru  by  the  plaintiff,  in  anticipation  of  the  expected  payment  of 
the  bet,  an  expectation  which,  in  the  result,  was  not  r-ealized.  This  was,  in  fact,  a 
partnership  in  the  profits  of  an  illegal  adventure;  if  the  plairrtitf  had  r-eceived  the 
whole,  the  defendarrt  could  not  have  recovered  his  shar'e  ;  the  defendant  did  receive 
a  sum  of  moirey  as  his  share  of  the  pr-ofits,  but  it  turned  out  that  ther-e  wer-e  iro 
profits  :  the  law  will  not  lend  its  assistance  to  adjust  the  [643]  profits  of  such  a 
partnership,  or  to  settle  the  claims  of  the  parties  engaged  in  it. 

But  the  cases  cited  differ  from  the  case  now  in  judgment  in  a  material  point;  for 
in  those  cases  the  tranactions  in  which  the  parties  were  engaged  at  the  time  when  the 
money  was  paid,  and  the  consider'ation  ar-ose,  and  indeed  from  fir'st  to  last,  were 
Illegal ;  in  the  pr-esent  case  it  is  irot  .so ;  for  although  the  original  contract  of  sale 
should  be  deemed  to  be  illegal  on  the  part  of  the  seller",  yet  the  transfer  is  a  legal  act, 
and  for  a  legal  purpose.  Ther-e  is  here,  therefor-e,  a  dividing  |)oint ;  the  transaction, 
if  illegal  in  its  inception,  had  ceased  to  be  so  :  a  promise  to  pay,  in  consideration  of 
a  trairsfer-  actually  made,  is  rreither  pr-ohibited  by  the  woi-ds,  nor  is  it,  as  we  think, 
within  the  interrt  of  the  statute.  At  the  time  when  the  considcratiorr  arose  on  which 
the  promise  r-ests,  the  act  out  of  which  it  arose  was  legal,  and  the  parties  were  engaged 
in  carrying  into  effect  a  lawful  agreement. 

On  these  grounds,  we  are  of  opinion  that  there  ought  to  be  judgment  for  the 
plaintiff. 

Judgment  affirmed. 

Turner  v.  Doe  d.  Bennett.  Exch.  Chamb.  Feb.  21,  1842.— A.,  in  1817,  let  B. 
into  possession  of  a  farm  as  tenant  at  will,  and  in  1827,  A.  euter-ed  upon  the  land 
without  B.'s  consent,  and  cut  and  carried  away  stone  therefr-om  :— Held,  orr  error 
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ill  the  Exchequer  Chambei',  that  this  entry  amounteil  to  a  determination  of  the 
estate  at  will— In  1829,  K,  being  one  of  the  assessors  for  the  Luifl-tax  in  the 
parish,  signed  an  assessment,  in  which  he  was  named  as  the  occupier  of  the  farm, 
and  a',  as  the  proprietor :— Held,  that  this  was  evidence  whence  the  jury  might 
infer  that  a  new  tenancy  at  will  had  been  created  between  the  parties. 

[S.  C.  11  L.  J.  Ex.  453.     See  7  M.  &  W.  226 ;  151  E.  E.  749  (with  note).] 

In  this  case,  a  new  trial  having  been  granted  on  the  ground  of  misdirection  (see 
the  case  reported,  7  M.  &  W.  226),  the  cause  was  tried  again  before  Gurney,  B.,  at 
the  Gloucestershire  Spring  A.ssizes,  1841.  The  facts  proved  were  substantially  the 
same  as  on  the  first  trial ;  and  the  learned  Judge,  in  accordance  with  the  [644]  law 
laid  down  bv  the  C'ouit  of  Exchequer,  stated  to  the  jury,  in  summing  up,  that  the 
acts  of  the  "lessor  of  the  plaintiff  amounted  to  a  determination  of  the  defendant's 
original  tenancy  at  will,  and  that  it  was  for  them  to  consider  whether  a  new  tenancy 
at  will  had  been  created  by  the  parties  ;  and  that  if  they  thought  it  had,  they  must 
find  for  the  lessor  of  the  plaintiff',  because  such  tenancy  at  will  would  not  be  determined, 
under  any  construction  of  the  .stat.  3  &  4  Will.  4,  c.  27,  ss  2  &  7,  until  1821,  and 
this  ejectment,  having  been  commenced  in  Easter  Term,  1840,  would  be  within  twenty 
years  of  the  determination  of  such  tenancy.  To  this  direction  the  defendant's  counsel 
tendered  a  bill  of  exceptions  :  and  a  verdict  having  been  found  for  the  plaintiff,  a  writ 
of  error  was  brought,  which  was  argued  in  this  Court  in  last  Michaelmas  vacation,(a) 
by  Kelly,  for  the  plaintiff  in  error,  and  by  the  Solicitor-General,  for  the  defendant 
in  error.  The  arguments  were  in  substance  the  same  as  those  urged  in  the  Coui't 
below. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Denman,  C.  J.  In  this  case  it  appeared  in  evidence  that  the  lessor  of  the 
plaintiff,  being  seised  in  fee  of  the  farm  in  question  under  the  will  of  his  uncle,  let  the 
defendant  into  possession  as  tenant  at  will  in  the  year  1817,  the  defendant  having 
married  the  sister  of  the  lessor  of  the  plaintiff,  and  being  entitled  in  her  right  to  an 
annuity  under  the  same  will.  The  defendant  remained  in  possession  till  the  time  of 
this  action,  but  never  paid  any  rent.  In  1820,  the  parish  authorities  wished  to  cut 
a  drain  through  the  farm,  and  applied  to  the  defendant  for  leave,  who  was  [645]  not 
willing  that  it  should  be  done  ;  they  then  applied  to  the  lessor  of  the  plaintiff  for  leave, 
which  he  gave,  and  it  was  done.  In  the  subsequent  years  of  1823,  1825,  and  1827, 
stones  were  dug  at  a  quarry  on  the  farm  by  the  order  of  the  lessor  of  the  plaintiff, 
and  trees  planted  by  him  on  the  farm  at  different  times.  In  the  year  1829,  the 
defendant,  being  one  of  the  assessors  for  the  land-tax  in  the  parish,  signed  an  assess- 
ment in  which  he  was  named  as  the  occupier  of  the  farm  in  question,  and  the  lessor 
of  the  plaintiff  was  named  as  the  proprietor. 

Under  these  circumstances,  the  learned  Judge  directed  the  jury  that  the  acts  of 
the  lessor  of  the  plaintiff"  amounted  to  a  determination  of  the  tenancy  at  will,  and  that 
it  was  for  them  to  consider  whether  a  new  tenancy  at  will  had  been  created  by  the 
parties  ;  and  that  if  they  thought  it  had,  they  must  find  for  the  lessor  of  the  plaintiff, 
because  such  tenancy  at  will  would  not  be  determined,  under  any  construction  of  the 
stat.  3  &  4  Will.  4,  c.  27,  ss.  2  &  7,  before  1821,  and  this  ejectment  being  brought 
in  Easter  Term,  1840,  would  be  within  twenty  years.  A  bill  of  exceptions  was  tendered, 
and  it  has  been  argued  before  us  that  this  direction  was  wrong,  for  that  the  learned 
Judge  should  have  jjut  a  question  to  the  jury,  whether  the  acts  of  the  lessor  of  the 
plaintiff"  were  done  with  intention  to  determine  the  will,  in  which  case  only  they  would 
so  operate  ;  and  also  that  there  was  no  evidence  of  a  new  tenancy  at  will,  but  the 
possession  of  the  defendant  after  those  acts,  if  the  will  was  determined,  amounted  to 
a  tenancy  by  sufferance  only ;  and  in  either  case,  the  time  of  the  right  of  entry  first 
accruing,  according  to  the  true  construction  of  the  3  &  4  Will.  4,  c.  27,  was  at  the 
end  of  one  j'ear  from  the  original  taking  in  1817. 

We  do  not  think  it  necessary  to  determine  what  is  the  true  construction  of  that 
statute,  inasmuch  as  we  are  of  opinion  that  the  direction  of  the  learned  Judge  was 
quite  correct,  and  as  the  jury  found  that  a  new  tenancy  at  will  [646]  was  created  after 

(a)  Dec.  14th,  before  Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Patteson,  J.,  Williams,  J., 
Coleridge,  J.,  Coltman,  J.,  and  Maule,  J. 
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1820,  this  ejectment  was  brought  in  pro])ei'  time,  wliate\ei-  may  \h\  the  true  construction 
of  the  statute. 

The  intent  of  an  entry  is  undoubtedly  in  many  cases  important,  but  in  the  ease 
of  a  tenancy  at  will,  whatever  be  the  intent  of  the  landlord,  if  he  do  any  act  upon  the 
land,  for  which  he  would  otherwise  be  liable  to  an  action  of  trespass  at  the  suit  of  the 
tenant,  such  act  is  a  determination  of  the  will,  for  so  only  can  it  be  a  lawful  and  not 
a  wrongful  act.  This  appears  to  be  clear  from  the  passages  cited  in  alignment  from 
Co.  Litt.  55  b.  57  b.  and  L'45  b.  and  none  of  the  cases  cited  on  the  other  side  lead  to 
a  contrary  conclusion.  See  also  the  judgment  in  7  M.  &  \V.  2;i2,  after  the  first  trial 
of  this  cause.  Now  it  is  clear  in  this  case,  that  an  action  of  trespass  would  have  lain 
against  the  lessor  of  the  plaintiff  at  the  suit  of  the  defendant,  for  the  cutting  of  the 
drain  in  1820,  which  was  done  by  his  permission  and  authority,  after  the  defendant 
had  I'efused  to  allow  it,  unless  that  act  be  referred  to  the  right  of  the  lessor  of  the 
plaintifi'  to  enter  and  determine  the  will  at  any  time.  The  act  must  therefore  be 
referred  to  such  right,  and  the  tenancy  at  will  was  clearly  determined.  When  it  had 
been  so  determined,  the  defendant  either  became  a  mere  trespasser,  or  a  tenant  by 
sufferance,  and  for  our  present  purpose  it  is  immaterial  to  decide  which.  If  however 
nothing  had  been  done  after  that  cutting  of  the  drain  to  constitute  a  new  tenancy, 
it  would  have  been  necessary  to  construe  the  stat.  3  &  4  Will.  4,  c.  27,  whether  the 
defendant  continued  a  mere  trespasser,  or  might  be  treated  as  a  tenant  by  sufferance. 
But  we  find  that  in  1829  the  defendant  signs  an  assessment  in  a  form  which  can  hardly 
be  reconciled  to  any  state  of  things  except  a  rightful  tenancy  of  some  sort,  and  none 
other  appearing,  and  no  rent  being  paid,  there  must  be  a  tenancy  at  will.  At  all 
events,  that  document  was  evidence  to  go  to  a  jury  as  to  the  creation  of  a  new  tenancy, 
which  is  sufficient  to  [647]  shew  that  the  learned  Judge  was  right  in  so  leaving  it 
to  them. 

The  judgment  of  the  Court  below  must  therefore  be  affirmed. 

Judgment  affirmed. 

Hatfield  and  Another  v.  Phillip.s  and  Others.  Exch.  Chamb.  Feb.  21, 
1842. — P.  &  Co.  owners  of  a  cargo  of  tobacco,  on  the  arrival  of  the  vessel,  placed 
the  bill  of  lading,  indorsed  in  blank,  in  the  hands  of  W.,  as  their  factor  for  sale. 
W.  entered  the  goods  at  the  Custom-House  in  his  own  name,  and,  before  the 
cargo  was  weighed,  and  without  the  knowledge  of  P.  &  Co.,  obtained  a  dock- 
warrant  for  it  in  his  own  name,  which  he  pledged  with  H.  &  Co.  as  a  security  for 
money  advanced  by  them  to  him  : — Held,  on  error  in  the  Exchequer  Chamber, 
that  W.  was  not,  under  the  circumstances,  by  reason  of  his  being  intrusted  with 
the  bill  of  lading,  necessarily  and  impliedly  intrusted  with  the  dock-warrant,  &c., 
within  the  meaning  of  the  Factors'  Act,  6  Geo.  4,  c.  94,  s.  2  ;  but  that  whether 
he  was  so  inti'usted  or  not  was  a  question  of  fact  for  the  determination  of  the 
jury. — Held  also,  that  the  judge  was  not  bound  to  state  to  the  jury  what  was  an 
intrusting  in  point  of  law. 

[S.  C.  1 1  L.  J.  Ex.  425.     Affirmed,  14  M.  &  W.  665 ;  12  CI.  &  F.  343 ; 
8  E.  R.  1440  (with  note).] 

This  was  an  action  of  assumpsit  for  money  had  and  received,  tried  before  Lord 
Abinger,  C.  B.,  at  the  London  Sittings  after  Trinity  Term,  1840.  The  pleadings  and 
the  facts  of  the  case  were  in  substance  the  same  as  in  the  case  of  Phillips  v.  Hidh.{a) 
The  Lord  Chief  Baron,  in  summing  up,  stated,  that  in  order  to  entitle  the  defendants 
below  to  a  vei'dict,  it  was  necessary  that  they  should  prove  that  Messrs.  Warwick  & 
Clagett,  from  whom  they  received  certain  dock-warrants  for  a  cargo  of  tobacco  belong- 
ing to  the  plaintiff's  below,  by  way  of  pledge  for  advances  of  money,  were  not  only 
possessed  of  the  dock-warrants,  but  intrusted  with  them  by  the  plaintiffs  below,  the 
real  owners  :  and  that  whether  they  were  so  intrusted  was  a  question  of  fact  for  them 
to  determine  upon  the  evidence.  To  this  direction  a  bill  of  exceptions  was  tendered 
on  the  part  of  the  defendants  below  ;  and  a  writ  of  error  having  been  brought  thereon, 
the  case  was  argued  in  this  Court  in  last  Michaelmas  vacation  (6  M.  &  W.  572),  by 

(a)  Dec.  13  &  14,  before  Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Patteson,  J.,  Williams,  J., 
Coleridge,  J.,  Coltman,  J.,  and  Maule,  J. 
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Kelly  for  the  plaiiitift's  in  error,  aiul  liy  the  Solicitor-General  for  the  defendants  in 
error.  It  was  contended  for  the  plaintiUs  in  error,  that  the  factors,  [648]  being  intrusted 
with  the  bills  of  lading,  were  necessarily  and  impliedly,  in  the  absence  of  any  prohibi- 
tion on  the  taking  ont  of  dock-warrants,  or  of  any  specific  instructions  as  to  the  mode 
of  ellecting  a  sale,  intrusted  also  with  the  dock-warrants,  and  with  all  other  documents 
which  the  possession  of  the  bills  of  lading  enabled  them  to  obtain  in  the  course  of 
business,  with  a  view  to  a  sale ;  or  at  all  events,  that  the  learned  judge  ought  to  have 
st-ited  to  the  jury  what  was  an  intrusting  within  the  meaning  of  the  Factois'  Act, 
6  Geo.  4,  c.  94,  s.  2. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

LoKD  Denman,  C.  J.  This  case  turns  entirely  upon  the  second  section  of  the 
6  Geo.  4,  c.  94.  Lord  Abinger,  in  his  charge  to  the  jury,  laid  it  down,  that  in  order 
to  entitle  the  defendants  to  a  verdict,  it  was  necessary  for  them  to  shew  that  Messrs. 
Warwick  &  Clagett,  the  factors  for  sale,  from  whom  they  received  the  dock-warrants 
for  the  tobacco  in  question,  by  way  of  pledge  for  advances  of  money,  were  not  only 
possessed  of  the  dock-warrants,  but  intrusted  with  them  by  the  plaintifi's,  the  real 
owners.  He  also  told  the  jury,  that  whether  they  were  so  intrusted  was  a  question 
of  fact  for  them  to  determine  upon  the  evidence  laid  before  them.  To  this  charge  a 
bill  of  exceptions  was  tendered,  on  the  ground  that  the  question  was  one  of  law  and 
not  of  fact ;  and  that  the  factors,  being  intrusted  with  the  bills  of  lading,  were  neces- 
sarily and  impliedly  intrusted  with  the  dock-warrants ;  or,  at  all  events,  that  the 
judge  should  have  told  the  jiuy  what  was  an  intrusting  in  point  of  law. 

The  counsel  for  the  defendants  did  not  contend  that  the  mere  possession  of  a  dock- 
warrant  was  sutficient  to  bring  a  party  within  the  second  section  of  the  statute  in 
question ;  the  words  of  the  section,  "  any  person  intrusted  with  and  [649]  in  posses- 
sion of  any  bill  of  lading,  dock-warrant,  &c.,"  are  toa  plain  to  admit  of  such  contention. 
But  he  insisted  that  where  a  factor  for  sale  is  intrusted  with  a  bill  of  lading,  and 
authorized  to  deposit  the  goods  in  the  dock  warehouse  in  his  own  name,  he  is  neces- 
sarily intrusted  in  point  of  law  to  take  out  a  dock-warrant  in  his  name :  and  this, 
although  it  appeared  in  evidence  that  a  dock-warrant  is  not  only  not  necessary  for 
the  purpose  of  sale,  but  is  even  inconvenient.  We  think  that  the  answer  given  by 
Loi'd  Abinger  in  his  charge  is  perfectly  correct :  viz.,  that  the  intrusting  a  factor  w^ith 
the  bill  of  lading  cannot  have  any  such  ellect ;  the  bill  of  lading  is  functus  officio  as 
soon  as  the  goods  are  landed  and  warehoused  in  the  name  of  the  holder;  that  holder 
then  becomes  possessed  of  the  goods  themselves  in  the  eye  of  the  law,  and  any  power 
he  may  have  over  them  arises  not  from  the  bill  of  lading,  but  from  such  possession. 
If  they  are  received  into  his  own  warehouse,  it  is  clear  that  neither  by  the  common 
law  nor  by  the  statute  in  question  can  he  pledge  the  goods,  nor  will  there  be  any 
document  indicative  of  title  which  can  bring  him  within  the  second  section  of  the 
statute.  If  they  remain  in  the  dock  w-arehouse,  and  are  only  in  his  constructive  pos- 
session, he  will  be  authorized  to  do  such  acts  and  to  procure  such  documents  as  are 
necessary  and  proper  to  enable  him  to  sell  the  goods.  To  this  extent,  and  no  further, 
is  he  intrusted,  in  the  absence  of  any  specific  instructions  and  authority.  Whether  a 
dock-warrant  be  such  a  document,  and  the  taking  it  out  in  his  own  name  be  such  an 
act,  as  is  necessary  and  proper  to  enable  him  to  sell,  must  depend  upon  the  practice 
of  each  particular  trade,  and  frequently  upon  the  circumstances  attending  each  par- 
ticulai'  transaction,  and  therefore  cannot  be  a  question  of  law,  but  of  fact,  and  ought 
to  be  submitted  to  a  jury.  Neither  is  it  possible  to  say  what  is  an  intrusting  in  law, 
inasmuch  as  there  may  be  an  express  intrusting  by  delivering  of  a  document  by  the 
owner  to  the  factor,  or  by  [650]  desiring  him  expressly  to  procure  such  document,  or 
there  may  be  an  implied  intrusting,  from  the  usual  course  of  dealing  or  other  circum- 
stances, which  intrusting,  either  express  or  implied,  is  manifestly  matter  of  evidence. 
This  point  was  determined,  and  we  think  quite  rightly,  in  the  Court  of  Exchequer, 
in  the  case  of  Phillips  v.  Hulk,  in  which  case  the  second  section  of  the  statute  in 
question  was  much  considered,  and  the  necessity  of  a  factor  being  intrusted  with,  as 
well  as  possessed  of,  the  document  pledged  was  fully  shewn.  The  legislature  has 
enabled  the  factor  to  pledge  goods,  not  when  he  has  the  possession  only  of  the  goods, 
because  the  owner  cannot  earmark  them,  and  so  give  the  pawnee  notice  that  they  are 
not  the  property  of  the  factor,  but  where  he  has  a  document  shewing  the  title  to  the 
goods,  which  may  be  so  marked  as  to  shew  whose  the  goods  are ;  therefore,  if  the 
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owner  does  so  mark  the  document,  the  factor  cannot  pleilgc  ;  if  the  owner  does  not 
so  mark  it,  he  holds  the  factor  out  to  the  worhl  as  owner,  and  must  take  the  conse- 
quence. But  he  caiuiot  be  justly  said  to  hold  the  factor  out  to  the  world  as  owner 
by  such  document,  unless  he  has  intrusted  him  with  the  document ;  and  hence  the 
legislature  has  made  such  intrusting  a  necessary  circumstance  to  bring  the  case  within 
the  operation  of  the  statute  in  question.  The  existence  or  not  of  tliat  circumstance 
must  in  all  cases  be  a  question  of  fact,  and  was  properly  left  as  such  in  this  ca.se  to 
the  jury. 

We  are  of  opinion,  therefore,  that  the  direction  and  charge  of  the  learned  judge 
was  perfectl)'  correct,  that  the  judgment  must  be  aflirnied. 

Judgment  atiirmed.(a) 

[651]    Memorandum. 

Mr.  Justice  Bosancpiet  having  resigned  his  seat  in  the  Court  of  Common  Pleas, 
he  was  succeeded,  in  this  Vacation,  b}'  Cresswell  Cresswell,  of  the  Inner  'I'emple,  Esq., 
one  of  her  Majesty's  Counsel ;  who  was  first  called  to  the  degree  of  Serjeant-at-law, 
and  gave  rings  with  the  motto  Leges  juraque  :  and,  shortly  afterwards,  received  the 
honour  of  knic;hthood. 


[652]     I;eport.s    of   Cases    Argued   and    Determined    in    the    Courts    of 
Exchequer  and  Exchequer  Chamber,  Easter  Term,  6  Vict. 

RoADKNiGHT  V.  Green.  Exch.  of  Pleas.  April  16,  1842.— The  stat.  4  &  5  Vict, 
e.  28,  s.  2,  applies  to  eases  in  which  the  plaintifT  had  not  only  obtained  a  verdict, 
but  had  signed  judgment  and  taxed  his  costs,  before  the  passing  of  that  act. 

[S.  C.  1  Dowl.  (N.  S.)  65,  910  ;  11  L.  J.  Ex.  295.] 

This  was  an  action  for  assault  and  battery,  which  was  tried  at  the  Spring  Assizes, 
1837,  when  the  plaintiff'  recovered  a  verdict,  damages  Is.,  and  the  judge  refused  to 
certify  under  the  stat.  22  &  23  Car.  2,  c.  9,  s.  136,  to  give  the  plaintifT  costs.     On  the 

(a)  After  this  decision,  the  stat.  5  &  6  Vict.  c.  39,  was  passed,  intituled  "An  Act 
to  amend  the  Law  relating  to  Advances  bona  fide  made  to  Agents  intrusted  with 
Goods;"  by  the  first  section  of  which  it  is  enacted,  "That  any  agent  who  shall  there- 
after be  intrusted  with  the  possession  of  goods,  or  of  the  documents  of  title  to  goods, 
shall  be  deemed  and  taken  to  be  owner  of  such  goods  and  documents,  so  far  as  to 
[651]  give  validity  to  any  contract  or  agi'eement  by  way  of  pledge,  lien,  or  security 
bona  tide  made  by  any  person  with  such  agent  so  intrusted  as  aforesaid,  as  well  for 
any  original  loan,  advance,  or  payment  made  upon  the  security  of  such  goods  or 
documents,  as  also  for  any  further  or  continuing  advance  in  respect  thereof ;  and  that 
such  contract  shall  lie  binding  upon  and  against  the  owner  of  such  goods,  and  all  other 
persons  interested  therein,  notwithstanding  the  person  claiming  such  pledge  or  lien 
may  have  had  notice  that  the  person  with  whom  such  contract  or  agreement  is  made, 
is  only  an  agent."  And  the  4th  section  enacts,  "  That  any  bill  of  lading,  Lidia 
warrant,  warehouse-keeper's  certificate,  warrant,  or  order  for  the  delivery  of  goods,  or 
any  other  document  used  in  the  ordinary  course  of  business,  as  proof  of  the  possession 
or  control  of  goods,  or  authorizing  or  purporting  to  authorize,  either  by  indorsement 
or  by  delivery,  the  possessor  of  such  document  to  transfer  or  receive  goods  thereby 
represented,  shall  be  deemed  and  taken  to  be  a  document  of  title  within  the  meaning 
of  this  act :  and  any  agent  intrusted  as  aforesaid,  and  possessed  of  any  such  document 
of  title,  whether  derived  immediately  from  the  owner  of  such  goods,  or  obtained  by 
reason  of  such  agent's  having  been  intrusted  with  the  possession  of  the  goods,  or  of 
any  other  document  of  title  thereto,  shall  be  deemed  and  taken  to  have  been  intrusted 
with  the  possession  of  the  goods  represented  by  such  document  of  title  as  aforesaid  ; 
and  all  contracts  pledging  or  giving  a  lien  upon  such  document  of  title  as  aforesaid, 
shall  be  deemed  and  taken  to  be  respectively  pledges  of,  and  liens  upon,  the  goods  to 
which  the  same  relates,  &c.  &c.  :  and  an  agent  in  possession  as  aforesaid  of  such  goods 
or  documents,  shall  be  taken,  for  the  purposes  of  this  act,  to  have  been  intrusted 
therewith  by  the  owner  thereof,  unless  the  contrary  can  be  shewn  in  evidence." 
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3rd  Jul}',  1 840,  the  st;it.  3  &  4  Vict.  c.  24,  was  passed,  which  repealed  so  much  of  the 
Stat.  22  &  2'A  Car.  2,  c.  9,  as  related  to  co-sts  in  peivsoiial  actions.  On  the  20tli  January, 
1841,  the  plaintiff  .signed  judgment;  on  the  23rd  January,  the  costs  were  taxed  in 
full,  the  defendant's  attorney  attenfling  the  taxation  ;  and  on  the  same  day  execution 
was  issued.  On  the  28th  January,  a  rule  was  obtained,  calling  upon  the  plaintiff  to 
shew  cause  why  the  taxation  should  not  he  reviewed,  which  was  argued  in  Eastei' 
Term,  1841.  The  Court  pcstponed  their  judgment,  but  appeared  to  be  of  opinion 
that  the  [653]  plaintiff  was  entitled  to  full  costs,(a)  thcie  being  no  statute  in  operation 
which  could  deprive  him  of  that  right  at  the  time  when  the  judgment  was  signed. 
On  the  21st  June,  1841,  the  stat.  4  &  5  Vict.  c.  28,  intituled  "An  Act  to  prevent 
plaintiffs  in  certain  frivolous  actions  from  obtaining  their  full  costs  of  suit,"  was 
passed. (/i)  And  in  last  Hilary  Term,  a  rule  was  obtained  on  the  part  of  the  defendant, 
calling  upon  the  plaintiff  to  shew  cause  why  proceedings  should  not  be  stayed,  pursuant 
to  the  second  section  of  that  statute,  on  such  terms  as  the  Court  should  direct.  Against 
which  rule 

Humfrey  now  shewed  cause.  The  right  of  the  plaintiff',  who  has  obtained 
judgment  and  execution,  is  a  vested  right,  .and  is  not  affected  by  the  stat.  4  &  5  Vict, 
c.  28.  It  may  [654]  now  be  assumed  that,  but  for  the  delay  of  the  Court,  he  would 
have  had  judgment  in  his  favour  before  the  passing  of  the  act.  At  the  period  of  his 
signing  judgment,  there  was  no  law  in  force  to  prevent  his  recovering  his  full  costs. 
The  last  branch  of  the  second  section  supposes  a  ease  where  the  plaintiff  had  not  yet 
taxed  his  costs,  but  must  make  some  application  to  the  Court  or  its  officer  for  that 
purpose.  In  Merrick  v.  IVahley  (Q.  B.,  not  reported  [5  Jur.  987]),  there  had  been 
no  taxation  of  costs ;  and  the  present  is  the  only  case  in  which  this  question  has 
arisen,  wheie  judgment  has  been  signed  and  execution  issued.  The  statute  cannot 
be  retrospective  upon  a  judgment,  except  by  express  words  ;  but  it  speaks  only  of 
persons  who  had,  before  the  passing  of  the  foimer  act,  obtained  a  verdict  for  less  than 
40s.  The  plaintiff  is  now  entitled  to  that  judgment  which  would  have  been  pro- 
nounced in  his  favour  in  Easter  Term,  1841,  had  the  Court  then  delivered  judgment. 

Arnold,  contra,  was  stopped  by  the  Court. 

Parke,  B.  The  meaning  of  this  act  of  Parliament  appears  to  me  to  be  perfectly 
clear.  But  for  the  proviso  in  the  second  section,  the  plaintiff'  would  not  have  been 
entitled  to  proceed  at  all ;  if  he  had,  the  defendant  would  have  been  entitled  to  relief 
on  audita  querela,  or  by  an  application  to  the  Court.  Then  the  effect  of  that  proviso 
is,  that  when  he  has  incurred  the  expense  of  the  taxation,  the  act  allows  him  to  go 
on,  and  throws  it  upon  the  defendant  to  make  an  application  to  stay  the  proceedings, 
he  being  compelled  to  do  justice  by  paying  the  plaintiff'  the  costs  he  has  incurred  in 
the  taxation.  There  is  a  little  redundancy  of  expression  ;  but  the  meaning  clearly 
is,  that  the  Court  shall  stay  all  the  proceedings  of  the  plaintiff  on  such  application  of 

(a)  The  following  cases  were  cited  on  the  argument : — Morgan  v.  Thorne,  7  M.  &  W. 
310;  Charringtan  v.  Mealheringham,  2  M.  &  W.  228;  Beg.  v.  Inhabitants  of  Maxogan, 
8  Ad.  &  Ell.  496,  3  N.  &  P.  502  ;  Warne  v.  Bere.fmrl,  6  Dowl.  P.  C.  157. 

(b)  Sect.  1  of  this  act,  after  reciting  that  it  is  expedient  to  remove  all  doubts 
whether  plaintiffs  in  actions  commenced,  and  wherein  verdicts  had  been  returned, 
before  the  passing  of  the  3  &  4  Vict.  c.  24,  for  less  than  40s.,  may  not  be  entitled  to 
their  full  costs,  contrary  to  the  manifest  intention  of  the  same ;  repeals  the  3  &  4  Vict, 
c.  24,  so  far  as  the  same  repeals  or  may  be  deemed  to  repeal  the  43  Eliz.  c.  2,  s.  6,  or 
the  22  &  23  Car.  2,  c.  9,  s.  136,  in  respect  to  actions  wherein  verdicts  had  been 
returned  before  the  passing  of  the  3  &  4  Vict.  c.  24. 

Sect.  2  enacts  and  declares,  "That  no  plaintiff  who  had,  before  the  passing  of  the 
.said  act  of  the  last  session,  obtained  a  verdict  for  a  less  amount  of  damages  than  40s. 
shall  now  be  entitled  to  full  costs,  unless  he  was  so  entitled  immediately  before  the 
passing  of  the  said  act  of  the  last  session  :  provided  nevertheless,  that  if  any  such 
plaintiff  shall  have  proceeded,  since  the  passing  of  the  said  last-mentioned  act,  and 
before  the  3rd  day  of  May,  1841,  to  tax  his  full  costs  on  any  such  verdict  so  obtained 
for  less  than  40s.,  nothing  in  this  act  contained  shall  deprive  such  plaintiff'  of  any 
remedy  thereon  which  he  may  now  have  for  the  recovery  thereof :  but  it  shall  be 
lawful  for  such  Court  or  Judge,  on  the  application  of  any  defendant  in  such  action, 
to  stay  all  the  proceedings  on  such  application,  upon  pa3'ment  of  such  costs  as  such 
Court  or  Judge  shall  think  fit. 
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the  defendant.  The  clause  appears  [655]  to  have  l)eeii  framed  to  meet  this  very  ciise. 
If  the  execution  had  been  actually  levied,  there  might  liave  been  some  question  ;  but 
it  is  not  so ;  the  writ  is  only  in  the  hands  of  the  sheriff.  'The  defendant  is  tliore- 
fore  entitled  to  apply  to  stay  the  execution  ;  and  the  question  is,  on  what  terms  he  is 
entitled  to  our  interference.  It  cerUiinly  should  be  on  the  terms  of  the  plaintiff's 
being  fully  indemnified  the  costs  of  the  taxation,  of  signing  judgment,  and  issuing 
execution,  and  also  the  costs  of  resisting  the  application  for  a  review  of  the  taxation, 
and  of  the  present  rule. 

Alderson,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  Mr.  Humfrey 
was  right  on  the  question  involved  in  the  first  rule,  and  the  plaintiil'  was  entitled  to 
sign  judgment  and  tax  his  costs  ;  but  that  the  defendant  is  equally  entitled,  under 
the  second  act,  to  apply  for  a  stay  of  the  proceedings  on  the  execution,  on  the  terms 
of  his  paying  all  the  costs  which  the  plaintiff  has  incurred,  trusting  that  the  law 
would  remain  the  same. 

EoLFE,  B.,  concurred. 

Rule  absolute  accordingly. 

The  above  costs  having  been  taxed  at  the  sum  of  291.  1  Is.  Id.,  a  rule  was  obtained, 
calling  upon  the  plaintiff  to  shew  cause  why  the  sum  of  91.  Us.  4d.,  being  the  amount 
of  costs  of  the  day  for  not  proceeding  to  trial  in  the  year  1837,  should  not  bo  set  off' 
against  the  above  sum.  It  appeared  that  these  costs  had  never  been  demanded,  and 
that  all  the  proceedings  subsequent  to  the  verdict  had  been  taken  by  the  plaintitt"s 
attorney  at  his  own  expense,  in  order  to  recover  his  costs. 

May  9. — Humfrey  shewed  cause.  These  costs  of  the  day,  which  [656]  have 
never  been  demanded  until  the  present  time,  cannot  be  set  off'  against  the  costs 
upon  this  rule.     They  ought  to  have  been  set  off  against  the  costs  of  the  trial. 

W.  H.  Watson,  contra.  These  are  interlocutory  costs,  wdiieh  may  be  set  off  either 
against  final  or  against  other  interlocutory  costs.  The  attorney,  who  came  to  the 
Court  on  mere  speculation,  is  not  entitled  to  any  extraordinary  favour. 

Per  Curiam.  This  rule  must  be  discharged  with  costs.  The  attorney  has  a  lien 
to  the  amount  of  the  costs  allowed  on  this  rule,  and  is  entitled  to  retain  it  for  that 
amount,  and  ought  not  to  have  that  sum  reduced  by  the  costs  of  the  day.  These 
were  costs  specially  given  under  an  act  of  Parliament :  the  rule  was  discharged  on 
equitable  grounds,  and  the  oljject  of  the  Court  was,  to  prevent  the  attorney  from 
sustaining  any  loss ;  we  should,  therefore,  have  disallowed  this  claim  of  set-off",  had 
we  been  apprised  of  it.  As  the  law  stood  at  the  passing  of  the  3  &  4  Viet.  c.  24,  he 
was  clearly  entitled  to  go  on  and  recover  his  full  costs ;  and  even  under  the  second 
act,  he  was  at  liberty  to  proceed,  and  would  have  obtained  his  full  costs,  unless  the 
defendant  had  interposed  by  applying  to  the  Court.  He  is  therefore  entitled  to  be 
indemnified. 

Rule  discharged,  with  costs. 

[657]  LoosEMORE  r.  Radford.  Exch.  of  Pleas.  April  16,  1842. — The  plaintiff  and 
defendant  being  joint  makers  of  a  promissory  note,  the  defendant  as  principal 
and  the  plaintiff"  as  his  surety,  the  defendant  covenanted  with  the  plaintiff  to  pay 
the  amount  to  the  paj'ee  of  the  note  on  a  given  day,  but  made  default : — Held, 
in  an  action  on  this  covenant,  that  the  plaintiff  was  entitled,  though  he  had  not 
paid  the  note,  to  recover  the  full  amount  of  it  by  way  of  damages. 

[S.  C.  1  Dowl.  (N.  S.)  881;  11  L.  J.  Ex.  284.  Referred  to,  Jrigsell  v.  School  for 
Indigent  Blind,  1882,  8  Q.  B.  D.  367.  Followed,  /;(  re  Allen;  Adcuck  v.  Evans, 
[1896]  2  Ch.  348.] 

Covenant.  The  declaration  stated,  that  whereas  the  defendant,  before  and  at  the 
time  of  the  making  of  the  indenture  hereinafter  mentioned,  was  indebted  to  H.  D. 
and  G.  B.  in  the  sum  of  £400,  secured  to  them  by  a  promissory  note  made  by  the 
defendant,  and  by  the  plaintitt'  as  the  defendant's  suret}',  and  in  9.51.  5s.  9d.  for  interest 
thereon  ;  and  thereupon,  by  a  certain  indorsement  bearing  date  &c.,  made  between 
the  defendant  of  the  one  part,  and  the  plaintiff  of  the  other  part,  the  defendant  cove- 
nanted with  the  plaintiff,  that  he  the  defendant  would  well  and  truly  pny  to  the 
said  H.  D.  and  G.  B.  the  sum  of  £400,  with  interest  as  aforesaid,  on  the  13th  day  of 
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August  then  next.  Breach,  that  the  defendant  did  not  pay  to  the  said  H.  I),  and 
G.  B.,  or  either  of  thcni,  the  said  sum  of  £400  and  interest,  or  any  part  thereof,  on 
the  said  i:3th  day  of  August,  or  at  any  other  time. 

The  defendant  pleaded  payment  into  Court  of  Is.  and  no  damages  ultra,  which 
latter  averment  was  traversed  by  the  replication. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  Hilary 
Term,  it  appeared  that  the  defendant  being  in  embarrassed  circumstances,  the  payees 
had  informed  the  plaintiff  that  they  should  hold  him  liable  upon  the  note,  whereupon 
he  obtained  from  the  defendant  the  deed  mentioned  in  the  declaration.  The  note 
was  still  unpaid  at  the  time  of  the  tiial :  and  it  was  objected  that  the  plaintiff'  was 
therefore  entitled  to  recover  nominal  damages  only.  The  Lord  Chief  Baron  overruled 
the  objection,  and  under  his  direction  the  plaintiff  had  a  verdict,  damages  £.500. 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  plaintiff',  not 
having  actually  jMid  any  [658]  money  on  the  note,  has  sufl'ered  no  substantial  injury, 
and  is  entitled  to  nominal  damages  only.  The  money  might  have  been  paid  by  the 
defendant  after  the  day  of  payment  mentioned  in  the  covenant.  The  action  is 
prematurely  brought.  In  Uamhleton  v.  Veere  (2  Saund.  169),  where  the  plaintiff' 
declaied  for  an  injury  in  procuring  his  apprentice  to  depart  from  his  service,  and 
for  the  loss  of  his  service  for  the  whole  residue  of  his  term  of  apprenticeship,  and 
the  jury  assessed  the  damages  generally,  the  judgment  was  arrested  on  the  ground 
that  the  term  had  not  expired  when  the  action  was  brought.  Here  the  plaintiff'  had 
no  substantial  cause  of  action  until  after  payment  of  the  note  by  him.  There  is 
nothing  to  prevent  the  payees  of  the  note  from  suing  the  defendant,  in  which  case  he 
will  have  to  pay  the  money  twice  over. 

Parke,  B.  I  think  there  ought  to  be  no  rule.  This  is  an  absolute  and  positive 
covenant  by  the  defendant  to  pay  a  sum  of  money  on  a  day  certain.  The  money  was 
not  paid  on  that  day,  noi'  has  it  been  paid  since.  Under  these  circumstances,  I  think 
the  jury  were  warranted  in  giving  the  plaintiff'  the  full  amount  of  the  money  due 
upon  the  covenant.  If  any  money  had  been  paid  in  respect  of  the  note  since  the  day 
fixed  for  the  payment,  that  would  relieve  the  plaintiff'  pro  tanto  from  his  responsi- 
bility. The  defendant  may  perhaps  have  an  equity  that  the  money  he  may  pay  to 
the  plaintiff'  shall  be  applied  in  discharge  of  hi.s  debt :  but  at  law  the  plaintiff'  is 
entitled  to  be  placed  in  the  same  situation  under  this  agreement,  as  if  he  had  paid  the 
money  to  the  payees  of  the  bill. 

Alderson,  B.  The  question  is,  to  what  extent  has  the  plaintiff"  been  injured  by 
the  defendant's  default?  Certainly  to  the  amount  of  the  money  that  the  defendant 
ought  to  [659]  have  paid  according  to  his  covenant.  The  case  resembles  that  of  an 
action  of  trover  for  title-deeds,  where  the  jury  may  give  the  full  value  of  the  estate 
to  which  they  belong  by  way  of  damages,  although  they  are  generally  reduced  to  40s. 
on  the  deeds  being  given  up. 

GuRNEY,  B.,  and  Eolfe,  B  ,  concurred. 

Rule  refused. 

Elkington  v.  Holland.  Exch.  of  Pleas.  April  18,  1842. — A  warrant  of  attorney 
was  attested  in  the  following  form  :  "Signed,  sealed,  and  delivered  by  J.  A.,  in 
my  presence,  and  I  subscribe  my. self  as  attorney  for  the  said  J.  A.,  expressly 
named  by  him  to  attest  his  execution  of  these  presents  :  " — Held,  by  Alderson,  B., 
to  be  insufficient;  Parke,  B.,  dubitante. — But,  assuming  such  attestation  to  be 
bad,  held,  that  it  was  not  such  gi'oss  negligence  as  to  preclude  the  attorney  of 
the  creditor  from  recovering  his  charges  in  respect  of  the  warrant  of  attorney,  it 
having  been  set  aside  as  defective. 

[S.  C.  1  Dowl.  (N.  S.)  643 ;  11  L.  J.  Ex.  273  ;  6  Jur.  374.     Applied, 
Stokes  V.  Trumper,  1855,  2  K.  &  J.  244. 

This  was  an  action  for  work  and  labour  as  an  attorney.  The  defendant  pleaded 
the  general  issue. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  Assizes  for  the  county  of 
Warwick,  it  appeared  that  the  plaintiff,  having  been  applied  to  by  the  defendant  to 
advise  him  as  to  the  best  mode  of  seeming  a  debt  due  to  the  defendant  from  one 
Ankers,  recommended  that  a  warrant  of  attorney  should  be  given  by  Ankers,  and 
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drew  up  ;i  form  for  it,  togotlicr  with  the  attestation  ;  wliieh  latter  was  in  llie  following 
words  : — "  .Signed,  sealed  and  deliveied  by  the  said  Joseph  Ankers  in  my  presence,  and 
I  subscribe  myself  as  attorney  for  the  said  Joseph  Ankers,  expressly  named  Ity  him  to 
attest  his  execution  of  these  presents."  The  warrant  of  attoi-ney  was  signed  by 
Ankers,  and  attested  by  his  attorney,  who  subscrilicd  himself  as  "John  M.  Underbill, 
attorney,  No.  110,  New-street,  Birmingham."  By  an  order  of  Alderson,  B.,  this 
warrant  of  attorney  was  set  aside,  on  the  ground  that  it  was  defective  in  not  contain- 
ing an  express  declaration  by  the  attesting  witness  of  his  being  the  atlornev  for  the 
defendant,  according  to  the  provisions  of  1  &  2  \'ict.  c.  110,  s.  '.)  :  and  the  tlcfendant, 
who  had  seized  in  execution  and  sold  the  [660]  goods  of  Ankers  under  a  judgment 
entered  upon  a  warrant  of  attorney,  was  compelled  to  refund  the  amount  to  the 
assignees  of  Ankers,  who  had  become  bankrupt.  It  was  contended  at  the  trial  of  this 
cause,  that  the  plaintiff  was  not  entitled  to  recover  the  costs  of  preparing  the  warrant 
of  attorney,  on  the  ground  that  the  instrument  had  been  so  improperly  and  negli- 
gently drawn  that  it  became  altogether  useless  to  the  defendant.  The  learned  Judge 
thought  the  plaintiff  entitled  to  recover,  as  it  was  not  a  case  of  gross  negligence  ; 
and  he  accordingly  directed  the  jury  to  find  for  the  plaintiff,  giving  leave  to  the 
plaintiff'  to  move  to  enter  a  nonsuit.     A  verdict  having  been  found  for  the  plaintiff, 

Hill  now  moved  accordingly.  The  plaintiff'  is  not  entitled  to  recover  the  charge 
for  preparing  the  warrant  of  attorney  ;  for  either  the  attestation  w-as  good,  in  which 
case  he  ought  to  have  moved  to  set  aside  the  Judge's  order  ;  or  if  it  was  defective,  the 
instrument  having  been  prepared  by  himself,  and  turning  out  to  be  utterly  valueless 
from  his  own  gross  negligence,  he  cannot  recover  any  charge  for  prepai-ing  it.  The 
Stat.  1  &  2  Vict.  c.  110,  s.  9,  enacts  "  that  no  wai-rant  of  attorney  to  confess  judgment 
in  any  pei'sonal  action,  or  cognovit  actionem  given  by  any  person,  shall  be  of  any 
force,  unless  there  shall  be  present  some  attorney  of  one  of  the  superior  courts  on 
behalf  of  such  person,  expressly  named  by  him,  and  attending  at  his  request,  to  infoim 
him  of  the  nature  and  eft'ect  of  such  warrant  or  cognovit,  before  the  same  is  executed, 
which  attorney  shall  subscribe  his  name  as  a  witness  to  the  due  execution  thereof,  and 
thereby  declare  himself  to  be  attorney  for  the  person  executing  the  same,  and  state 
that  he  subscribes  as  such  attorney."  The  meaning  of  that  is,  that  he  shall  state  in 
precise  and  positive  terms  in  the  attestation,  that  he  is  the  attorney  of  the  party 
executing  the  instrument.  But  that  was  not  done  in  the  present  case.  In  [661] 
Potter  V.  Nicholson  (8  M.  &  W.  294),  it  was  held  that  a  witness  to  a  cognovit  must  not 
only  declare  himself  in  the  attestation  to  be  the  attorney  for  the  party,  but  also  that 
he  subscribes  his  name  as  such.  This  is  such  a  disregard  of  the  express  words  of  au 
act  of  Parliament  as  amounts  to  gross  negligence  in  an  attorney,  and  will  preclude 
him  from  recovering  for  the  work  so  done.  He  is  required  by  the  act  to  do  two 
things  ;  fii'st,  to  make  the  subscribing  attorney  declare,  in  positive  terms,  that  he  was 
the  defendant's  attorney ;  secondly,  that  he  subscribed  as  such  attorney  :  and  he  takes 
upon  himself  to  omit  one  of  these  requisites. 

Parke,  B.  I  doubt  much  whether  the  attestation  is  not  sufficient.  The  act  of 
Parliament  does  not  state  the  precise  terms  that  are  to  be  used,  but  merely  the  sub- 
stance. Two  of  the  requisites  of  the  act  have  been  complied  with  ;  the  defendant's 
attorney  has  subscribed  his  name  as  a  witness,  and  has  stated  that  he  subscribes  as 
such  attorney.  Does  he  not,  by  the  act  of  subscription,  declare  that  he  is  the  attorney, 
or  must  he  make  that  statement  in  positive  terms'?  My  Brother  Alderson  adheres 
to  his  former  opinion,  and  thinks  that  a  positive  statement  is  necessary,  and  I  am  far 
from  saying  that  he  is  wrong.  But  at  all  events,  this  is  not  a  case  in  which  the 
attorney  has  been  guilty  of  that  crassa  negligentia  which  disentitles  him  to  recover. 
It  would  be  hard  on  so  doubtful  a  point  as  this  to  deprive  him  of  his  remuneration. 
He  has  not  infringed  an}'  plain  rule  of  law  or  point  of  practice  ;  the  utmost  that  can 
be  said  is,  that  he  has  misconstrued  a  doubtful  act  of  Parliament. 

Alderson,  B.  I  agree  in  thinking  that  this  rule  ought  to  be  refused,  on  the 
ground  that  it  would  be  most  unfair  if  an  attorney  were  to  be  precluded  from  recover- 
ing his  fair  remuneration,  merely  because  he  has  made  a  mistake  [662]  in  construing 
a  doubtful  act  of  Parliament.  Before  I  set  aside  this  warrant  of  attoi'uey,  I  consulted 
several  of  the  Judges,  which  shews  that  I  entertained  a  doubt  about  it ;  and  they 
concurred  in  my  view  of  the  case.  I  still  adhere  to  the  opinion  I  then  entertained, 
and  think  that  he  ought  to  state  in  positive  terms  that  he  is  the  attorney  of  the  pai-ty. 
Every  attorney  who  witnesses  an  instrument  of  this  nature  should   declare  in  the 
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attestation,  not  only  that  he  is  the  attorney  attending  on  behalf  of  the  party  executing 
the  instrument,  but  that  he  subscribes  his  name  thereto  as  such  attorney. 

EoLFE,  B.,  concurred. 

Rule  refused. 

Doe  d.  Sophia  Lewis,  Administratrix  of  W.  J.  Lewis  v.  William  Lewis.  Exch. 
of  Pleas.  April  18,  1842. — Where  a  lessee  of  lands  demised  to  bim,  his  heirs  and 
assigns,  for  lives,  devised  the  premises  for  the  residue  of  the  term  to  W.  J.  L.  and 
his  assigns,  who  died  intestate  :~Held,  that  the  premises  did  not  go  to  the  heir 
of  W.  J.  L.,  but  to  his  personal  representative,  under  the  stat.  of  Frauds,  29  Uar.  2, 
c.  3,  s.  12. 

fS.  C.  11  L.  J.  Ex.  305  ;  6  Jur.  375.  Distinguished,  JFall  v.  Byrne,  1845,  2  Jo.  &  Lat. 
118;  7  Ir.  Eq.  R.  578.  Referred  to.  Earl  of  Moimtcashell  v.  More-Smyth,  [1896]  A.  C. 
162.'    Followed,  In  re  Immn,  [1903]  1  Ch.  241.] 

Ejectment.  The  cause  was  tried  before  Maule,  J.,  at  the  last  Assizes  at  Carmarthen, 
when  a  verdict  was  taken  for  the  plaintiff  by  consent,  with  liberty  to  the  defendant  to 
move  to  enter  a  verdict  or  a  nonsuit,  according  to  the  opinion  of  the  Court  upon  the 
facts  of  the  case,  which  were  as  follows  : — William  Lewis,  the  grandfather  of  the  defen- 
dant, being  possessed  of  a  lease  granted  to  him  by  one  Nathaniel  Morgan,  to  hold  to 
him  the  said  William  Lewis,  his  heirs  and  assigns,  for  the  lives  of  three  persons  named 
in  the  lease,  one  of  whom  was  still  living,  by  his  will,  dated  the  25th  of  March,  1817, 
devised  the  premises  in  question  to  his  son  W.  J.  Lewis,  and  his  assigns,  during  the 
residue  of  the  lease,  subject  to  the  payment  of  the  rent  and  the  performance  of  the 
covenants.  W.  J.  Lewis,  the  son,  having  died  intestate  in  possession  of  the  premises, 
the  defendant  took  possession  of  them  as  his  nephew  and  heir-at-law.  This  ejectment 
was  brought  by  the  admini-[663]-stratrix  of  W.  J.  Lewis,  and  the  question  was  whether 
the  leasehold  premises  belonged  to  the  personal  representative  or  to  the  heir. 

John  Wilson  now  moved  according!)'.  This  case  raises  a  question  about  which 
much  doubt  exists  in  the  profession.  The  original  lease  to  Wm.  Lewis,  the  grand- 
father, having  created  a  real  estate  pur  autre  vie  in  him  and  his  heirs,  the  right  of  the 
heirs  to  take  as  special  occupants  could  not  be  taken  away  without  the  use  of  technical 
language  in  the  will  sufficient  for  that  purpose  ;  but  this  w"ill,  so  far  from  containing 
any  words  of  that  description,  devises  the  premises  to  Wm.  Lewis  and  his  assigns, — 
a  word  which  is  construed  to  mean  heir  oi'  executor  according  to  the  subject-matter 
of  the  devise  ;  where  it  is  real  estate  it  goes  to  the  heir,  where  personal,  to  the  executor 
or  administrator.  This  was  an  estate  of  freehold,  and  the  defendant,  being  the  heir, 
would  be  considered  the  assignee  in  law  :  IViUiams  v.  Jekyl  (2  Ves.  sen.  681).  Where 
the  designation  is  equivocal,  it  has  been  held  that  the  title  of  the  heir  is  preferable  to 
that  of  the  executor:  Atkmson  v.  Bahr  (4  T.  R.  229). 

Parke,  B.  It  has  been  said  that  much  doubt  exists  in  the  profession  as  to  the 
question  which  has  been  raised  in  this  case  ;  but  I  do  not  see  why  such  doubt  should 
have  existed.  Originally  there  was  a  special  occupant  designated  in  the  lease  to 
William  Lewis,  the  grandfather,  his  heirs  and  assigns  ;  but  when  the  grandfather 
devised  the  premises  to  W.  J.  Lewis,  the  son,  and  his  assigns,  he  thereby  defeated 
the  title  of  his  heirs  as  special  occupants,  and  the  devisee  continued  to  hold  the 
property  to  himself  and  his  assigns  for  the  residue  of  the  term.  The  utmost  that 
could  be  said  is,  that  if  W.  J.  Lewis  the  son  had  made  an  assignment  of  the  lease, 
perhaps  his  assignee  [664]  would  be  entitled  to  hold  the  estate  as  special  occupant ; 
but  where,  as  is  the  case  here,  he  makes  no  assignment  at  all,  it  falls  within  the  express 
words  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  12,  which  provides  that,  in  case 
there  shall  be  no  special  occupant  of  an  estate  held  pur  autre  vie,  it  shall  go  to  the 
executors  or  administrators  of  the  party  that  had  the  estate  thereof.  Now  here  there 
is  no  special  occupant,  the  title  of  the  first  lessee  having  been  put  an  end  to  by  the 
will ;  the  land  has  been  held  under  a  tenancy  pur  autre  vie  to  W.  J.  Lewis  the  son, 
and  his  assigns ;  and  as  he  died  without  creating  any  assigns,  the  property  goes  to  his 
personal  representative.  It  is  said,  however,  that  although  there  was  here  no  express 
assignment  by  W.  J.  Lewis  the  son,  the  property  may  go  to  his  heir,  as  being  the 
assign  in  law  ;  but  it  must  be  remembered  that  this  is  a  devise  under  the  stat. 
29  Car.  2,  c.  3,  not  under  the  Statute  of  Wills,  relating  to  an  estate  in  fee-simple ; 
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and  I  do  not  think  that  "assigns"  can  be  considered  as  com])risod  under  the  wor.is 
"heirs,  executors,  or  administrators,"  used  in  that  statute.  The  word  "assign"  does 
not  mean  "heir"  ;  it  means  a  person  substituted  for  another  by  an  aet  of  some  kind 
or  other ;  and  as  the  devisee  has  not  done  any  act  to  appoint  any  assign,  the  property 
must  go  to  his  administratri.x. 

Aldekson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

[665]  Norton  v.  Scholefield.  Exeh.  of  Pleas.  April  111,  1842. — In  case  for 
erecting  a  cesspool  near  a  well,  and  thereby  contaminating  the  water  of  the  well, 
the  plea  of  not  guilty  puts  in  issue  both  the  fact  of  the  erection  of  the  cesspool, 
and  that  the  watei-  was  thereby  contaminated. 

[S.  C.  II  L.  J.  Ex.  393;  6  Jur.  326.] 

Case  for  an  injury  to  the  plaintiff's  reversionary  interest.  The  declaration  alleged, 
that  before  and  at  the  time  of  committing  the  grievance,  &c.,  the  premises  were  in 
the  possession  of  one  A.,  as  tenant  thereof  to  the  plaintiff,  the  reversion  thci-eof 
expectant  on  the  determination  of  the  said  tenancy  belonging  to  the  plaintiff.  It  then 
stated  the  right  of  the  plaintiff  and  his  tenants  to  a  certain  well  and  pum]) :  that  the 
defendant  was  possessed  of  premises  adjoining  the  premises  of  the  plaintiff,  and  that 
he,  intending  to  injure  the  plaintiff,  &c.,  erected  a  cesspool  so  near  the  well  and  pump, 
that  the  water  was  contaminated  and  rendered  useless  by  the  oozing  out  of  the  soil 
and  tilth  from  the  cesspool.  The  defendant  had  applied  to  Lord  Denman,  C.  J.,  at 
chambers,  for  leave  to  plead  the  following  pleas  : — first,  not  guilty  ;  secondly,  a  traverse 
of  the  right  of  the  plaintifl"and  his  tenants  to  the  use  of  the  well  and  pump  ;  thirdly, 
a  traverse  of  the  plaintitt''s  reversionary  interest  in  the  premises  ;  and  lastly,  a  special 
plea,  denying  that  the  water  in  the  well  had  been  contaminated  by  the  erection  of  the 
cesspool.  Lord  Denman,  C.  J.,  refused  to  allow  the  last  plea,  on  the  ground  that 
the  subject-matter  of  that  defence  might  be  given  in  evidence  under  the  plea  of  not 
guilty. 

Waddington  now  applied  to  the  Court  for  leave  to  plead  the  above  four  pleas, 
and  submitted  that  the  plea  of  not  guilty  put  in  issue  only  the  fact  of  the  erection 
of  the  cesspool. 

Parke,  B.  I  think  the  Lord  Chief  Justice  was  right  in  disallowing  the  last  plea; 
not  guilty  puts  in  issue  both  the  act  complained  of  and  its  consequences.  In  actions 
for  [666]  negligence,  a  defendant  is  never  allowed  to  plead  that  the  injury  was  caused 
Ijy  the  plaintiff's  own  negligence. 

Alderson,  B.  By  the  general  issue  the  defendant  says,  "I  am  not  guilty  of 
erecting  a  building  which  is  a  nuisance." 

Rolfe,  B.,  concurred. 

Motion  refused. 

Pritchard  v.  Long.  Exch.  of  Pleas.  April  19,  1842. — Trespass  for  breaking  and 
entering  the  dwelling-house  of  the  plaintiff,  and  taking  away  certain  goods  therein, 
not  alleging  them  to  be  the  plaintiff''s  goods.  Plea,  not  guilty  by  statute.  The 
learned  judge  at  the  trial  having  directed  the  jury  to  find  a  verdict  for  the  plaintiff', 
with  nominal  damage.s,  for  the  trespass  to  the  house: — Held,  that  the  plaintiff' 
was  not  entitled  to  damages  also  for  the  value  of  the  goods,  as  they  were  not 
alleged  to  be  the  property  of  plaintiff'. 

[S.  C.  1  Dowl.  (N.  S.)  883;  11  L.  J.  E.\-.  306;  6  Jur.  562.] 

Trespass  for  breaking  and  entering  the  dwelling-house  of  the  plaintilf,  and  taking 
and  carrying  away  certain  goods  and  chattels  therein,  and  converting  and  disposing 
of  the  same  to  his  own  use. 

Plea,  not  guilty  by  statute. 

At  the  trial  before  Cresswell,  J.,  at  the  last  Spring  Assizes  at  Oxford,  the  trespass 
to  the  dwelling-house,  and  the  taking  the  goods  and  selling  them  by  auction,  having 
been  proved,  it  was  objected  by  the  defendant's  counsel,  that  the  plaintiH' was  entitled 
to  recover  damages  only  for  the  trespass  to  the  house,  as  the  declaration  did  not  aver 
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thiit  the  goods  were  the  plaintifT's ;  and  the  learned  Judge  being  of  that  opinion, 
directed  the  jury  to  lind  for  the  plaintifl',  with  nominal  damages;  but  gave  the  plaintiff 
liberty  to  move  to  increase  the  damages  by  the  amount  which  the  goods  produced  on 
the  sale. 

Ludlow,  Serjt.,  now  moved  accordingly.  The  gist  of  the  action  was  the  trespass 
to  the  dwelling-house,  and  the  taking  away  the  goods  was  mattei'  of  aggravation, 
which  the  jury  ought  to  have  been  directed  to  take  into  their  consideration,  although 
the  goods  were  not  alleged  to  be  [667]  the  property  of  the  plaintiff'.  In  the  note  to 
Taylor  v.  Wells  (2  Saund.  74),  Mr.  Serjeant  Williams  lays  down  the  rule  thus; — "If 
the  declaration  were  for  breaking  the  close  as  well  as  for  taking  the  fish,  without 
specifying  their  number  or  kind,  it  seems  it  would  be  good,  even  upon  a  special 
demurrer  ;  liecause  breaking  the  close  is  considered  as  the  principal  ground  and  founda- 
tion of  the  action,  and  taking  the  fish  as  matter  of  aggravation  only  :  " — citing  Clwriiher^ 
V.  Crrcenfiehl  (3  Wils.  292).  [Alderson,  B.  In  that  case  the  dsh  were  alleged  to  be 
the  property  of  the  plaintift'.]  In  this  case  the  goods  were  stated  to  be  in  the  dwelling- 
house,  and  must  therefore  be  presumed  to  be  the  property  of  the  plaintiff. 

Pakke,  B.  I  am  of  opinion  that  the  plaintiff'  is  not  entitled  to  a  rule  to  increase 
the  damages.  He  could  not  maintain  an  action  for  taking  the  goods,  without  proving 
that  they  were  his  property  ;  but  here  there  is  no  allegation  that  they  belonged  to 
him,  nor  any  admission  to  that  effect  on  the  record.  Taking  the  goods  is  not  mere 
matter  of  aggravation,  but  of  substance.  If  the  case  had  gone  generally  to  the  jury, 
and  they  had  found  joint  damages  for  the  trespass  to  the  house  and  for  taking  the 
goods,  there  would  be  no  error  on  the  face  of  the  record  ;  but  if  there  had  been  a 
special  plea  that  the  goods  were  not  the  plaintiff's,  and  geneial  damages  had  been 
assessed,  the  judgment  would  be  arrested,  according  to  the  case  of  Granrel  v. 
Mobofham  (Cro.  Jac.  865).  As  the  record  now  stands,  you  have  no  right  to  damages 
for  the  goods  separately. 

Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Rule  discharged. 

[668]  KiDDELL  V.  Burnard.  Exeh.  of  Pleas.  April  20,  1842.— The  term  "sound," 
in  a  warranty  of  a  horse  or  other  animal,  implies  the  absence  of  any  disease  or 
seeds  cf  disease  in  the  animal  at  the  time,  which  actually  diminishes  or  in  its 
progress  will  diminish  his  natural  usefulness  in  the  work  to  which  he  would 
properly  and  ordinarily  be  applied. 

[S.  C.  11  L.  J.  Ex.  268 ;  6  Jur.  327.     See  Holiday  v.  Morgan,  1858,  1  E,  &  E.  1.] 

Assumpsit  to  recover  damages  for  the  breach  of  a  warranty  of  the  soundness  of 
three  bullocks. 

The  defendant  jileaded  two  pleas,  ti'aversing  the  warranty  and  the  unsoundness. 

At  the  trial  before  Erskine,  J.,  at  the  last  Spring  Assizes  for  the  county  of 
Somerset,  it  appeared  that  the  bullocks  in  question  had  been  .sold,  with  a  warranty  of 
soundness,  by  the  defendant  to  the  plaintiff'  at  a  fair,  and  that  the  plaintiff'  imme- 
diately put  them  into  a  drove,  and  sent  them  on  a  journey  of  considerable  length. 
It  was  proved  that  after  the  bullocks  had  been  bought  they  appeared  very  weak,  and 
exhibited  appearances  of  unsoundness,  in  scouring  more  than  usual,  which  was  con- 
firmed during  the  journey,  as  one  of  them  died,  and  the  other  two  were  afterwards 
sold  by  the  plaintiff  at  a  much  less  price  than  he  hafl  paid  for  them.  The  leai'ned 
Judge  told  the  jury,  that  in  order  to  entitle  the  plaintiff'  to  recover,  he  must  shew 
that  at  the  time  of  the  sale  the  beasts  had  some  disease,  or  the  seeds  of  some  disease, 
in  them,  which  would  render  them  unfit,  or  in  some  degree  less  fit  for  the  ordinary 
use  to  which  they  would  be  applied.  The  juiy  having  under  the  above  direction 
found  a  verdict  for  the  plaintiff',  with  £25  damages, 

Crowder  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  learned 
Judge  was  not  correct  in  the  mode  in  which  he  left  the  case  to  the  jury.  If  it  were 
held  to  be  correct,  any  slight  injury  or  disorder,  which  required  only  a  little  attention, 
and  could  be  easily  cured,  would  constitute  an  unsoundness.  In  Garment  v.  Burrs 
(2  Esp.  673),  it  was  laid  down  by  Eyre,  C.  J.,  that  a  horse  labouring  [669]  under  a 
temporary  injury,  which  is  capable  of  being  speedily  cured  or  removed,  is  not  an 
unsound  horse.     The  rule  was  thus  laid  down  by  Coleridge,  J.,  in  Balden  v.  Brogden 
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(2  M.  &  Kob.  llo),  that  a  disease  which  was  not  calciihit«(l  permanciitl}'  to  remlcr 
tlie  horse  unfit  for  use,  or  permanently  to  diminish  his  usefulness,  but  which  with 
ordinary  care  would  soon  be  cured,  did  not  amount  to  an  unsoundness  so  as  to  con- 
stitute a  breach  of  a  warranty.  That  ruling  would  support  the  defendant's  cjise.  On 
the  other  hand,  Parke,  B.,  in  Coates  v.  Steveiiis  (id.  137),  lays  the  rule  down  thus — 
"  that  if  at  the  time  of  the  sale  the  horse  has  any  disease,  which  either  actually  does 
diminish  the  natural  usefulness  of  the  animal,  so  as  to  make  him  less  capable  of  work 
of  any  desciiption,  or  which  in  its  ordinary  progress  will  diminish  the  natural  useful- 
ness of  the  animal,"  such  a  horse  is  unsound.  [Parke,  B.  If  that  is  not  the  rule, 
where  is  the  lino  to  be  drawn  between  temporary  and  permanent  illness  or  disease?] 
If  that  rule  be  correct,  a  horse  which  is  laid  up  by  illness  of  ever  so  shoit  a  duration 
is  not  sound.  But  the  learned  Judge  here  laid  down  the  law  more  strongly  even  than 
that,  in  saj'ing  if  there  were  any  seeds  of  disease,  the  anim.al  was  unsound.  [Parke,  B. 
He  said,  if  there  were  any  seeds  of  disease  which  would  i-ender  him  unfit  for  use. 
Alderson,  B.  That  temporary  unsoundness  may  be  the  commencement  of  permanent 
disease.] 

Parke,  B.  I  think  there  ought  to  be  no  rule  in  this  case.  The  rule  I  laid  down  in 
Coafes  V.  Stevens  is  correctly  reported ;  and  I  am  there  stated  to  ha\-c  said,  "  I  have 
always  considered  that  a  man  who  buys  a  horse  warranted  sound,  must  be  taken  as 
buying  him  for  immediate  use,  and  has  a  right  to  expect  one  capable  of  that  use,  and 
of  being  immediately  put  to  any  fair  work  the  owner  chooses.  The  rule  as  to 
unsoundness  is,  that  if  at  [670]  the  time  of  the  s.ile  the  horse  has  an)'  disease,  which 
either  actually  does  diminish  the  natural  usefulness  of  the  animal,  so  as  to  make  him 
less  capable  of  work  of  any  description,  or  which  in  its  ordinary  progress  will  diminish 
the  natural  usefulness  of  the  animal ;  or  if  the  horse  has,  either  from  disease  or 
accident,  undergone  any  alteration  of  structure,  that  either  actually  does  at  the  time, 
or  in  its  ordinary  effects  will  diminish  the  natural  usefulness  of  the  horse,  such  horse 
is  unsound.  If  the  cough  actually  existed  at  the  time  of  the  .sale  as  a  disease,  so  as 
actuallj'  to  diminish  the  natural  usefulness  of  the  horse  at  that  time,  and  to  make  him 
then  less  capable  of  immediate  work,  he  was  then  unsound  ;  or  if  you  think  the  cough, 
which  in  fact  did  afterwards  diminish  the  usefulness  of  the  horse,  existed  at  all  at  the 
time  of  the  sale,  you  will  find  for  the  plaintiff".  I  am  not  now  delivering  an  opinion 
formed  on  the  moment  on  a  new  subject :  it  is  the  result  of  a  full  previous  considera- 
tion." That  is  the  rule  I  have  always  adopted  and  acted  on  in  cases  of  unsoundness  : 
although,  in  so  doing,  I  differ  from  the  contrary  doctrine  laid  down  by  my  brother 
Coleridge,  in  the  case  of  Bolden  v.  Brogden,  which  has  been  referred  to.  I  think 
the  word  "  sound  "  means  what  it  expresses,  namely,  that  the  animal  is  sound  and 
free  from  disease  at  the  time  be  is  warranted  to  be  sound.  If,  indeed,  the  disease 
were  not  of  a  nature  to  impede  the  natural  usefulness  of  the  animal  for  the  purpose 
for  which  he  is  used,  as  for  instance,  if  a  horse  had  a  slight  pimple  on  his  skin,  it 
would  not  amount  to  an  unsoundness  :  but  even  if  such  a  thing  as  a  pimple  were  on 
some  part  of  the  body  where  it  might  have  that  effect,  as  for  instance,  on  a  part  which 
would  prevent  the  putting  a  saddle  or  bridle  on  the  animal,  it  would  be  different. 
An  argument  has,  however,  been  adduced  from  the  slightness  of  the  disease  and 
facility  of  cure ;  but  if  we  once  let  in  considerations  of  that  kind,  where  are  we  to 
draw  the  line  1  A  horse  may  have  a  cold,  which  may  be  cured  in  a  day  ;  or  a  fever, 
[671]  which  may  be  cured  in  a  week  or  month  :  and  it  would  be  difficult  to  say  where 
to  stop.  Of  course,  if  the  disease  be  slight,  the  unsoundness  is  proportionably  so,  and 
so  also  ought  to  be  the  damages  :  and  if  they  were  very  inconsiderable,  the  Judge 
might  still  certify  under  the  statute  of  Elizabeth  to  deprive  the  plaintiff  of  costs. 
But  on  the  question  of  law,  I  think  the  direction  of  the  Judge  in  this  case  was  perfectly 
correct,  and  that  this  verdict  ought  not  to  be  disturbed.  Were  this  matter  presented 
to  us  now  for  the  first  time,  we  might  deem  it  proper  to  grant  a  rule,  but  the  matter 
has  been,  we  think,  settled  by  previous  cases  :  and  the  opinion  which  we  now  express 
is  the  result  of  deliberate  consideration. 

Alderson,  B.  I  am  of  the  same  opinion.  The  word  "  sound  "  means  sound,  and 
the  only  qualification  of  which  it  is  susceptible,  arises  from  the  purpose  for  which  the 
warranty  is  given.  If,  for  instance,  a  horse  is  purchased  to  be  used  in  a  given  way, 
the  word  "  sound  "  means  that  the  animal  is  useful  for  that  purpose  ;  and  "  unsound  " 
means  that  he  at  the  time  is  .affected  with  something  which  will  have  the  effect  of 
impeding  that  use.     If  the  disease  be  one  easily  cured,  that  will  only  go  in  mitigation 
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of  flaniages.  It  is,  however,  right  to  nial<e  to  the  defiiiition  of  uiisonndiiess  the 
addition  my  brother  Parke  has  made,  namely,  that  the  disqualitication  for  work  may 
arise  either  from  disease  or  accident :  aTid  the  doctrine  kiid  down  by  him  on  this 
subject,  both  to  day,  and  in  the  case  of  Coates  v.  Stevens,  is  not  new  law  ;  it  is  to  be 
found  recognised  b}'  Lord  Ellenborough  and  other  Judges  in  a  series  of  cases. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

[672]  Wild  and  Two  Others  v.  Holt.  Exch.  of  Pleas.  Ajjril  21,  1842.— In 
trespass  foi'  breaking  and  entering  the  plaintiff's  mine  and  taking  coals,  evidence 
of  working  by  the  phuntifl'  in  another  part  of  the  same  mine,  within  eighty  yards 
of  the  place  of  the  alleged  trespass,  coupled  with  a  statement  by  the  defendant, 
that  he  bad  got  the  coal,  and  was  willing  to  pay  such  amount  as  should  be  settled 
by  arbitration,  was  held  to  be  evidence  of  the  plaintiff's  being  in  possession  of  the 
place  where  the  trespass  was  committed. — In  trespass  for  taking  coals  from  the 
plaintiff's  mine,  where  the  defendant  is  a  mere  wrong-doer,  the  measure  of 
damages  is  the  value  of  the  coals  at  the  time  when  they  first  existed  as  chattels, 
and  the  defendant  is  not  entitled  to  any  deduction  for  the  expense  of  getting 
them,  or  for  a  rent  payable  to  the  mine-owner  on  coals  got  from  the  mine. 

[S.  C.  1  Dowl.  (N.  S.)  876 ;  11  L.  J.  Ex.  285.     See  p.  Ifil,  ante.] 

Trespass  for  breaking  and  entering  a  mine  in  the  possession  of  the  plaintifi's  and 
one  Edward  Stelfox,  in  the  lifetime  of  Stelfox,  and  taking  coals  therefrom.  Pleas, 
first,  not  guilty  ;  secondly,  that  the  plaintiffs  were  not  possessed  of  the  mine  in  the 
declaration  mentioned  :  on  which  issues  were  joined.  At  the  trial  before  Rolfe,  B., 
at  the  last  Liverpool  Assizes,  the  plaintiffs  claimed  to  be  possessed  as  the  sni'viving 
assignees  of  certain  leases  of  the  mine  in  question,  granted  by  Lord  Sutfield,  but  failed 
to  derive  a  title  under  those  leases.  The  plaintiffs  then  proved,  that  at  the  time  of 
the  alleged  trespass  they  were  working  the  coals  within  about  80  yards  of  the  spot 
where  the  trespass  was  committed  ;  and  that  the  defendant  had  admitted  that  he  had 
got  the  coal,  and  had  expressed  his  willingness  to  pay  such  amount  as  should  be 
settled  by  arbitration.  It  was  proved  that  the  expense  of  getting  each  quarter  of 
coals  amounted  to  4s.  6d.,  which  included  a  payment  to  Lord  .Suffield  of  2s.  6d.,  under 
the  name  of  quarterage.  The  value  of  the  coals  taken  by  the  defendant  was  estimated 
at  £748,  being  calculated  at  £1  per  quarter.  For  the  defendant,  it  was  contended 
that  there  was  no  sufficient  evidence  of  the  joint  posse.ssion  of  the  mine  by  the 
plaintiffs,  and  that  they  ought  therefore  to  be  nonsuited  ;  or,  at  all  events,  that  the 
defendant  was  entitled  to  deduct  the  4s.  6d.  per  quarter,  the  expense  of  getting 
the  coals.  The  learned  judge  thought  there  was  evidence  to  go  to  the  jury  of  the 
plaintiffs'  possession,  and  directed  them,  if  they  were  satisfied  of  that  fact,  to  return  a 
verdict  for  £748.  The  jury  thereupon  found  for  the  plaintiffs  for  that  sum,  and  the 
learned  judge  reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  or  to  reduce 
the  damages  to  Is.,  or  to  reduce  them  by  deducting  the  4s.  6d.  per  quarter. 

[673]  Knowles  now  moved  accordingly.  No  title  having  been  proved  by  the 
plaintifls  under  the  leases  granted  by  Lord  Suffield,  their  case  must  stand  on  the 
proof  of  theii-  apparent  possession  of  the  mine,  and  on  the  supposed  admission  of 
the  defendant.  But  that  statement  did  not  admit  a  joint  possession  in  the  four 
parties  in  whose  right  the  plaintiffs  claimed.  And  the  working  on  a  part  of  the  land 
so  far  distant  from  the  place  of  the  alleged  trespass  is  no  proof  of  their  title  to  the 
land  trespassed  on,  but  only  shews  a  possession  of  the  part  in  which  they  actually 
worked.  It  would  have  been  diff'erent  if  there  had  been  proof  of  a  lease  giving  them 
the  whole  mine,  and  defining  its  limits,  as  in  the  case  of  Taylor  v.  Purr//  (1  Man.  & 
Gr.  60.5 ;  1  Scott,  N.  R.  576).  It  may  be  that  the  lessees  had  granted  them  a  license 
to  work  a  particular  part  of  the  mine  only. 

At  all  events,  the  defendant  was  entitled  to  deduct  the  expense  of  getting  the 
coal,  including  the  quarterage  rent,  or  at  least  the  latter.  [Parke,  B.  The  case  of 
Martin  v.  Porter  (5  M.  &  W.  351)  establishes  that,  as  against  a  wrong-doer,  no  such 
abatement  ought  to  be  made,  but  that  the  jury  are  at  liberty  to  give  as  damages  the 
full  value  of  the  coals  when  they  first  exist  as  chattels,  in  consequence  of  the  trespass. 
Where  there  is  a  real  disputed  title,  it  is  different.]     Lord  Suffield  may  come  upon 
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the  defendant  again  for  the  quarterage,  notwithstanding  this  verdict.  [Parke,  B. 
No  ;  the  payment  under  it  will  be  good  evidence  as  against  hini,  or  any  body  claiming 
under  his  lease.]  But  the  plaintitl's  were  only  bound  to  pay  the  quarterage  on  the 
coal  they  got;  the  verdict,  therefore,  gives  them  more  than  its  full  value.  [Kolfe,  B. 
When  they  have  recovered  the  value  from  you,  they  will  have  got  it,  aiid  will  be 
liable  to  the  (juarterage  on  it.] 

Parke,  B.  I  think  tli.at,  coupling  the  evidence  of  the  [674]  plaintills'  working  in 
difl'erent  parts  of  the  mine  with  the  defendant's  admissions,  there  clearl}-  was  evidence 
for  the  jury  of  the  plaintiffs  being  in  possession  of  the  whole  mine.  Then  as  to  the 
damages,  the  jury  are  at  liberty  to  give  the  full  value  of  the  coals,  calculated  at  the 
time  when  they  first  exist  as  chattels,  without  deducting  the  expense  of  getting  them, 
according  to  the  rule  laid  down  in  the  case  of  Martin  v.  I'oiicr,  which  is  a  very 
salutary  one,  because  the  parties  must  know — at  least  they  may  know  by  proper 
dialling— that  they  are  trespassing  on  their  neighbours'  property.  And  the  defendant 
is  not  entitled  to  any  deduction  in  respect  of  the  rent  payable  to  Lord  Sutiield, 
because  he  will  be  entitled  to  quarterage  on  the  coals  when  their  value  has  been 
recovered  by  the  plaintifl's. 

Alderson,  B.  I  am  of  the  same  opinion.  With  respect  to  the  evidence,  in  the 
first  place,  the  statement  of  the  defendant  is  an  admission  that  the  place  where  he  got 
the  coals  belongs  to  the  mine  which  the  plaintifl's  ai'c  working.  And  I  think  the  act 
of  ownership  exercised  in  one  part  of  the  mine  is  evidence  of  the  plaintiffs  being  in 
possession  of  the  other  part.  The  effect  of  that  act  cannot  be  confined  to  the  very 
spot  from  which  the  party  is  exhausting  the  mineral.  It  might  as  well  be  said,  that 
when  a  man  stands  on  the  surface  of  a  field,  he  is  exercising  an  act  of  ownership  upon 
that  part  only  on  which  his  foot  rests.  Coupling  these  two  facts  together,  I  think 
there  was  quite  sufficient  evidence  for  the  jury  of  the  plaintiffs  being  in  possession  of 
the  spot  trespassed  on.  As  to  the  amount  of  damages,  I  quite  concur  with  my 
brother  Parke. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

[675]  Jones  v.  Tarleton.  Exch.  of  Pleas.  April  22,  1842.— In  trover  against  a 
carrier,  where  the  question  was  whether  the  goods  were  rightfully  detained  by 
the  defendant  in  satisfaction  of  a  general  lien  : — Held,  that  parol  evidence  could 
not  be  given  of  the  contents  of  a  portable  notice,  hung  up  in  the  defendant's 
office,  containing  a  statement  that  all  goods  carried  by  the  defendant  were  to  be 
subject  to  such  general  lien,  but  that  the  notice  itself  must  he  produced. — Held, 
also,  that  evidence  of  bills  delivered  to  the  plaintiff',  containing  a  similar  statement, 
could  not  be  received  without  a  notice  to  produce  the  bills. — In  trover  by  the 
owner  of  goods  against  a  carrier  who  has  detained  the  goods  under  a  claim  of 
lien,  it  is  not  necessaiy,  in  order  to  entitle  the  plaintiff  to  recover,  that  he  should 
prove  an  actual  tender  of  the  carriage  money,  if  it  appear  that  he  was  ready  to 
pay  it,  but  that  the  defendant  refused  to  deliver  the  goods  except  on  payment  of 
an  alleged  old  balance,  which  the  jury  find  not  to  have  been  really  due. 

[S.  C.  1  Dowl.  (N.  S.)  625;  11  L.  J.  Ex.  267;  6  .Jur.  348.] 

Trover  for  pigs.  Pleas  ;  first,  not  guilty  ;  secondly,  not  possessed  ;  on  which 
issues  were  joined.  At  the  tiial  before  L'oltman,  J.,  at  the  last  assizes  for  Anglesey, 
it  appeared  that  the  plaintiff  was  a  pig-drover  in  Anglesey,  and  the  defendant  was  the 
owner  of  a  steam-vessel,  plying  between  the  Menai  Bridge  and  Liverpool.  The 
plaintiff'  had  been  in  the  habit  of  .shipping  pigs  by  the  defendant's  vessel  for  Liverpool ; 
and  on  the  30th  January,  1841,  he  sent  by  it  a  number  of  pigs,  of  which,  on  their 
arrival  at  Liverpool,  the  defendant's  agent  there  detained  thi'ee,  to  satisfy  an  alleged 
lien  in  respect  of  a  balance  which  he  claimed  to  be  due  from  the  plaintiff"  on  the  freight 
of  former  shipments.  On  the  19th  February,  the  plaintiff  shipped  another  cargo,  the 
whole  of  which  the  defendant,  by  his  agent,  detained  on  the  same  ground.  There 
was  conflicting  evidence  as  to  whether  the  plaintiff  had  made  any  offer  of  payment  of 
the  freight  of  these  two  cargoes ;  but  according  to  the  evidence  of  the  witnesses  for 
the  plaintiff',  he  had,  on  each  occasion,  produced  a  purse  of  sovereigns,  and  stated  that 
he  was  ready  to  pay  the  freight  for  that  cargo,  but  the  defendant's  agent  claimed  a 
further  sum  of  about  £b,  in  respect  of  the  old  balance,  which  the  plaintiff'  refused  to 
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pay,  denying  that,  it  was  due.  No  precise  amount  was,  however,  actually  tendered 
by  the  plaintiU'.  In  order  to  bring  home  to  the  plaintifl"  knowledge  of  a  usage  of  the 
defendant's  trade,  that  all  goods  coming  by  his  vessels  were  to  be  subject  to  his  general 
lien,  it  was  proposed  to  shew,  that  in  the  defendant's  office  at  Liverpool,  where  the 
plaintifl'  had  repeatedly  been,  a  printed  notice  to  that  efi'eet  was  hung  up.  It  appeared 
that  this  notice  was  of  small  size,  and  was  j)asted  on  a  piece  of  card-[676]-board,  and 
suspended  on  a  nail  in  the  office.  It  was  objected  for  the  plaintiff,  that  the  notice 
itself  ought  to  be  produced  ;  and  the  learned  Judge  being  of  that  opinion,  rejected 
the  evidence.  It  was  then  proposed  to  shew,  that  bills  containing  a  notice  to  the 
same  efi'eet  had  been  delivered  to  the  plaiiitift".  This  evidence  was  objected  to,  on  the 
ground  that  no  notice  to  produce  the  bills  had  been  given  to  the  plaintiff',  and  was 
accordingly  rejected.  The  learned  Judge,  in  summing  up,  left  it  to  the  juiy  to  say, 
first,  whether  any  old  balance  was  in  fact  due  from  the  plaintiff  to  the  defendant; 
and,  secondly,  whether  the  defendant  had  established  that  he  had  the  general  lien 
claimed  by  him,  and  that  it  was  known  to  the  plaintiff';  and  he  told  them,  that  if 
they  thought  the  plaintiff'  was  ready  to  pa}'  all  that  was  really  due  from  him,  but  did 
not  pay  it  because  the  defendant  demanded  something  more,  that  was  sufficient, 
without  tender  or  payment  of  the  specific  sum.  The  jury  found  for  the  plaintiff, 
damages,  £100. 

Biggs  Andrews  now  moved  for  a  new  trial.  First,  the  evidence  as  to  the  notice 
was  wrongly  rejected.  In  Iln  v.  Hunt  (3  B.  &  Aid.  566),  evidence  was  held  to  be 
receivable  of  inscriptions  on  banners,  carried  by  the  mob  at  the  unlawful  meeting  at 
which  the  defendant  was  charged  with  being  present,  without  producing  the  banners 
themselves.  [Parke,  B.  That  was  on  a  dili'erent  ground  :  there  the  evidence  was 
received  as  part  of  the  res  gestee.]  Here,  this  being  a  notice  which  the  defendant 
must  I'casonably  be  presumed  to  have  seen  and  read,  evidence  of  its  contents  was 
admissible.  Secondly,  no  notice  to  produce  the  bills  was  necessary.  It  is  like  the 
case  of  a  notice  to  quit,  or  a  notice  of  action  delivered  to  a  party,  no  notice  to  produce 
which  is  necessary.  [Parke,  B.  This  is  diff'erent  from  those  cases  :  this  notice  is  an 
intimation  of  terms  on  which  [677]  the  parties  deal,  as  the  basis  of  their  contract ; 
you  cannot  give  evidence  of  such  a  document  without  a  notice  to  produce  ]  Thirdly, 
there  ought  to  have  been  proof  of  a  tender  of  the  amount  really  due  to  the  defendant, 
in  order  to  entitle  the  plaintiff  to  recover :  Scarfe  v.  Morgan  (4  M.  &  W.  270). 

Parke,  B.  I  think  no  ground  has  been  laid  for  this  rule.  With  respect  to  the 
notice,  it  appears  to  have  been  a  more  portable  notice,  which  might  have  been  taken 
off  the  nail  and  produced  at  the  trial  :  and,  being  a  document  which  was  put  forward 
as  the  basis  of  the  contract  between  the  parties,  it  ought  itself  to  have  been  produced. 
It  is  difi'erent  where  the  thing  is  a  fixture,  or  where  it  cannot  be  produced  on  account 
of  the  public  convenience.  As  to  the  notice  to  produce,  this  was  not  a  document  with 
respect  to  which  no  notice  to  produce  is  necessary,  like  a  notice  to  quit,  but  was  an 
intimation  of  the  terms  of  the  contract  between  the  parties,  which  cannot  be  proved 
unless  a  notice  has  been  given  to  produce  it,  in  the  ordinary  way.  Then,  as  to  the 
tender,  the  direction  of  the  learned  Judge  amounts  to  this,  that  if  the  defendant 
refused  to  deliver  the  pigs  until  payment  of  the  old  account,  which  he  had  no  right 
to  demand,  that  was  a  waiver  of  an  express  tender.  I  think  it  was  a  perfectly  correct 
direction. 

Alderson,  B.  I  am  of  the  same  opinion.  With  respect  to  the  question  as  to  the 
sufficiency  of  the  tender,  I  think  if  the  defendant  absolutely  refused  to  deliver  the 
pigs  when  they  were  demanded,  until  payment  b}'  the  plaintiff,  not  only  of  the  freight 
for  that  particular  cargo,  but  also  of  the  freight  due  on  a  former  account,  and  which, 
as  now  appears  by  the  finding  of  the  jury,  the  defendant  was  not  entitled  to  demand, 
that  must  be  considered  as  a  waiver  of  any  tender  of  the  precise  sum  really  due,  and 
[678]  which  the  plaintiff'  was  ready  to  pay  :  it  was  equivalent  to  saying  to  the  plain- 
tiff", "Do  what  you  will,  tender  what  you  will,  it  is  of  no  use,  I  will  not  receive  it 
unless  you  pay  the  old  account  also."  It  would  have  been  different  if  the  defendant 
had  merely  demanded  too  large  a  sum  in  respect  of  the  same  subject-matter ;  in  that 
case,  the  plaintiff  would  perhaps  have  been  bound  to  tender  a  reasonable  sum,  before 
he  could  have  been  entitled  to  the  possession  of  the  goods  demanded. 

KOLFE,  B.,  concurred. 

Rule  refused.  («) 

(a)  See  Scarfe  v.  Halifax,  7  M.  &  W.  288;  Ashmole  v.  IFainwright,  2  G.  &  D.  217. 
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Horner  v.  Flintoff.  Exch.  of  Pleas.  April  22,  lS42.—Tlu- plaintifl"  and  ilofundint 
entered  into  an  agreement  for  the  purchase  hy  the  defendant  of  the  plaintiirs 
good-will,  stock,  tenant-right,  &c. ;  it  was  stipulated  by  the  agreement  that  the 
plaintiff  should  give  possession  on  a  certain  day,  and  in  the  meantime  should  pay 
the  rates  and  taxes,  and  keep  the  defendant  indemnilicd  therefrom  :  and  the 
defendant  agreed  to  pay  £100  for  the  tenant-right,  and  take  the  fixtures  at  a 
valuation,  and  pay  all  rents,  rates,  taxes,  &c.,  and  to  indemnify  the  plaintiff  from 
the  same;  and  lastly,  the  parties  "mutually  bound  themselves  tiie  one  to  the 
other  in  the  sum  of  £100  as  settled  and  iiquidatcd  damages,  to  be  ]>m(1  and 
forfeited  without  any  deduction,  hy  such  of  them  as  siiould  make  default  in  the 
premises,  unto  the  other  of  them  requiring  the  same : " — Held,  that  the  sum  of 
£100  was  a  penalty  only,  and  not  recoverable  as  liquidated  damages  for  the 
breach  of  any  of  the  stipulations. 

[S.  C.  11  L.  J.  Ex.  270.     Approved,  Galmorfhy  v.  Stndt,  1848,  1  Ex.  665.] 

Assumpsit  to  recover  the  sum  of  £200,  being  the  alleged  value  of  tenant-right 
due  to  the  plaintiff  on  his  relinquishing  certain  premises  to  the  defendant ;  with 
counts  for  goods  sold,  and  on  an  account  stated.  The  defendant  pleaded,  amongst 
other  things,  a  set-off  for  goods  sold,  and  also  for  the  sum  of  £100,  agreed 
to  be  paid  by  the  plaintiff'  to  the  defendant,  as  liquidated  damages  for  the  non- 
performance by  the  plaintiff  of  a  certain  agreement  made  between  them.  At  the 
trial  before  Parke,  B.,  at  the  last  York  Assizes,  it  appeared  that  the  defendant  had 
entered  into  a  written  agreement  with  the  plaintiff  for  the  purchase  of  the  good-will, 
stock,  and  tenant  right  [679]  of  the  plaintiff,  who  was  an  innkeeper  and  farmer.  It 
was  stipulated  by  the  agreement,  that  the  plaintiff  should  give  the  defendant  po.si3es- 
sion  of  certain  premises,  together  with  the  furniture,  farming-stock,  iVrc.  thereon,  on 
a  certain  day ;  and  that  in  the  meantime  he,  the  plaintiff,  should  pay  all  rates,  taxes, 
&c.,  in  respect  of  the  premises,  and  should  keep  the  defendant  indemnified  from  all 
costs  and  expenses  by  reason  of  the  non-i^ayment  thereof.  The  defendant  on  his  part 
agreed  to  pay  the  sum  of  £100  for  the  tenant-right,  to  take  the  furniture,  plate,  &o., 
and  to  pay  the  amount  of  a  valuation  to  be  made  thereof,  and  all  rents,  rates,  and 
taxes,  and  to  indemnify  the  plaintiff  from  the  same.  The  agreement  contained  also 
the  following  clause  : — "  And  lastly,  the  said  parties  do  hereby,  for  the  more  effectually 
carrying  all  the  said  matters  and  things  above  mentioned  into  execution,  and  for  the 
full  observance  and  pei'formance  of  all  the  covenants,  clauses,  and  agreements  herein- 
before contained,  mutually  bind  themselves  the  one  to  the  other  of  them  in  the  sum 
of  £100,  as  liquidated  and  settled  damages,  to  be  paid  and  forfeited  without  any 
deduction,  by  such  of  them  as  shall  make  default  in  the  pi'cmises,  unto  the  other  of 
them  requiring  the  same."  The  learned  Judge  expressed  his  opinion,  that  notwith- 
standing the  tei'nis  of  the  above  clause,  the  sum  to  be  paid  on  breach  of  the  agreement 
was  to  be  considered  as  a  penalty  only,  and  not  as  liquidated  damages,  according  to 
the  authority  of  Kemhle  v,  Farren  (6  Bing.  141  ;  3  Moo.  &  P.  42.5).  The  plea  of  sot- 
off  therefore  failed,  and  the  plaintiff"  I'ccovered  a  verdict,  damages  861.  19s.  8d.,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  or  a  verdict  for  him,  if 
the  Court  should  think  that  the  £100  were  to  be  considered  as  liquidated  damages. 

Wortley  now  moved  accordingly.  This  is  a  stronger  case  than  that  of  Kemhle  v. 
Farren.  There  the  parties  [680]  were  undertaking  to  agree  to  construe  the  law,  and 
introduced  the  words  "  not  a  penalty  or  penal  sum."  They  had  no  right  to  construe 
the  law  for  themselves.  But  here  they  stipulate  that  the  damages  to  be  paid  for 
breach  of  the  agreement  (which  in  their  nature  are  wholly  uncertain)  shall  be  the  sum 
of  £100,  to  be  paid  as  liquidated  and  settled  damages,  and  without  any  deduction. 
All  the  clauses  in  this  agreement  sound  in  uncertain  damages ;  and  therefore,  there 
was  Tiothing  unreasonable  in  the  paities  thus  ascertaining  the  amount,  in  order  to 
avoid  expense  and  litigation. 

Parke,  B.  1  think  we  are  bound  by  the  authority  of  the  decision  of  the  Court 
of  Common  Pleas  in  Kemhle  v.  Farren.  Where  parties  say  that  the  same  ascertained 
sum  shall  be  paid  for  the  breach  of  every  article  of  an  agreement,  howevei'  minute 
and  unimportant,  they  must  be  considered  as  not  meaning  e-xactly  what  they  say,  and 
a  contrary  intention  may  be  collected  from  the  other  parts  of  the  agreement.  The 
rule  laid  down  in   Kemhle  v.   Farren  was,  that  where  an  agreement  contains  several 
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stipulations  of  various  degrees  of  importance  and  value,  a  sum  agreed  to  be  paid  by 
waj'  of  damages  for  the  breach  of  any  of  them  shall  bo  construed  as  a  penalty,  and 
not  as  liquidated  damages,  even  though  the  parties  have  in  express  terras  stated  the 
contrary.  And  this  case  is  rather  stronger  than  that  of  Kemlile  v.  Farrm,  because 
the  word  "forfeited"  is  used,  which  points  to  a  penalty.  The  words  "liquidated  and 
settled  damages  "  must  therefore  be  rejected,  as  being  inconsistent  with  the  legal  effect 
of  the  instrument.  If  the  parties  intend  it  to  be  construed  otherwise,  they  must 
contract,  in  clear  and  express  terms,  that  for  the  breach  of  each  and  eveiy  stipulation 
contained  in  the  agreement  a  sum  certain  is  to  be  paid  ;  and  in  that  case,  although 
the  stipulations  are  of  various  degrees  of  importance,  they  must  be  held  to  their  con- 
tract. But  here  I  think  the  £100  must  [681]  be  taken  as  a  penalty  ;  and  as  a  penalty 
cannot  be  set  oft',  the  verdict  is  right,  and  there  will  be  no  rule. 

Alderson,  B.  I  think  the  case  of  Kemhh  v.  Farren  is  decisive  of  the  present. 
The  correct  principle  appears  to  have  been  laid  down  also  by  Bayley,  J.,  in  Dmies  v. 
Penton  (6  B.  &  Cr.  216  ;  9  L).  &  R.  369) : — "  Where  the  sum  which  is  to  be  a  security 
for  the  performance  of  an  agreement  to  do  several  acts,  will,  in  case  of  breaches  of  the 
ao-reement,  be,  in  some  instances,  too  large  and  in  others  too  small  a  compensation  for 
the  injury  thereby  occasioned,  that  sum  is  to  be  considered  a  penalty."  Where, 
therefore,  the  parties  do  not  specifically  annex  the  penalty  to  each  and  every  of  the 
stipulations  in  the  agreement,  it  must  be  taken  that,  in  the  case  of  stipulations  of 
various  degrees  of  importance,  it  is  a  penalty  only,  and  not  liquidated  damages. 

RoLFE,  B.,  concurred. 

Rule  refused. 

Perry  and  Others  v.  Smith.  Exch.  of  Pleas.  April  22,  1842. — Where,  upon  the 
sale  of  an  estate,  the  same  attorney  was  employed  by  the  vendor  and  by  the 
purchaser,  a  communication  from  the  purchaser  to  the  attorney,  asking  for  time 
to  pay  the  purchase-money,  was  held  not  to  be  privileged. 

[S.  C.  11  L.  J.  Ex.  269.] 

Assumpsit  to  recover  the  amount  of  the  purchase-monej'  of  certain  copyhold 
premises  sold  by  the  plaintifts  to  the  defendant,  which,  by  the  conditions  of  sale,  were 
to  be  paid  for  on  or  before  the  27th  of  June,  1841.  The  declaration  averred,  that 
the  plaintifts  were  ready  and  willing  to  surrender  or  cause  to  be  surrendered  the  said 
hereditaments  and  premises,  &c.,  and  alleged  as  a  breach,  that  the  defendant  did  not, 
on  the  said  27th  of  June,  or  at  any  other  time,  pay  the  said  purchase-money.  Pleas, 
first,  non  assumpsit ;  secondly,  that  the  plaintifts  were  not  ready  and  willing  to 
surrender  or  cause  to  be  surrendered  the  said  hereditaments  and  premises,  &c.,  modo 
et  forma  :  on  which  issues  were  joined. 

[682]  At  the  trial  before  Patteson,  J.,  at  the  last  Staff'ord  Assizes,  the  plaintiffs 
called  as  a  witness  a  Mr.  Stevenson,  who  had  acted,  in  the  matter  of  the  purchase,  as 
attorney  for  both  parties  ;  and  who  stated,  that  the  defendant,  on  being  applied  to  by 
him,  on  the  25th  of  .lune,  about  the  payment  of  the  purchase-money,  said  that  he 
could  not  be  ready  with  it  on  the  27th,  and  wished  the  payment  to  be  postponed  to 
the  last  Thursday  in  July;  that  in  consequence  the  witness  did  not  prepare  the 
surrender,  but  that,  had  it  not  been  for  this  delay  on  the  part  of  the  defendant,  the 
plaintifts  would  have  surrendered  the  premises.  It  was  objected  for  the  defendant, 
th,at  these  communications,  having  been  made  by  him  to  his  own  attorney,  were 
privileged,  and  ought  not  to  be  received  in  evidence.  The  learned  Judge,  however, 
admitted  the  evidence,  on  the  ground  that  the  communication  was  made  to  the  witness 
in  his  character  of  attorney  for  the  vendors  :  and  the  plaintifts  had  a  verdict,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the  second 
issue. 

W.  J.  Alexander  now  moved  to  enter  the  verdict  accordingly,  or  for  a  new  trial. 
This  communication  was  made  to  the  witness,  being  the  attorney  of  the  defendant  in 
this  transaction  ;  and  ought  not,  therefore,  to  have  been  admitted  in  evidence.  Doe 
d.  SheUard  v.  Hmnei-  (5"C.  &  P.  592),  Doe  d.  Peter  v.  IFutkins  (3  Bing.  N.  C.  421; 
4  Scott,  155).  In  the  latter  case,  a  party  who,  being  attorney  both  for  the  borrower 
and  the  lender  of  money  on  mortgage,  perused  the  borrower's  title-deeds  on  behalf  of 
the  lender,  was  not  permitted  to  give  evidence  of  their  contents.     It  can  make  no 
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difl'erence  in  the  ;ipplicalion  of  the  principle  of  law,  that  this  is  the  c;ise,  not  of 
borrower  and  lender,  but  of  vendor  and  purchaser.  [Farke,  B.  In  Doe  v.  IVatkins, 
the  Court  thought  the  communication  was  made  by  the  party  to  the  witness  iji  the 
character  of  his  [683]  own  attorney,  not  as  the  attorney  of  the  mortga<;ee.  If  the 
party  be  consulting  him  as  his  own  attorney,  then  the  bond  of  secrecy  is  imposed  u])<)n 
him;  if  the  communication  be  made  to  him  in  the  character  of  the  adverse  attorney, 
it  is  not  :  and  here  there  is  no  doubt  whatever,  that  the  communication  was  made  io 
the  witness  in  the  character  of  the  adverse  attorney  ;  the  defendant  was  asking  for 
time.]  The  defendant  may  well  be  considered  to  have  communicated  to  him  as  his 
own  attorney,  that  he  wished  him  to  obtain  time  for  payment.  He  cited  also  Miyore 
V.  Terrell  (4  B.  &  Adol.  b70),  and  Chirk  v.  Clark  (I  M.  &  Kob.  3). 

Parke,  B.  I  have  not  the  least  doubt  in  this  case.  If  the  party  employs  an 
attorney  who  is  also  employed  on  the  other  side,  the  privilege  is  confined  to  such 
communications  as  are  clearly  made  to  hira  in  the  character  of  his  own  attorney.  It 
is  plain  this  was  not,  but  in  his  adverse  character  of  attorney  for  the  vendors.  The 
attorney,  therefore,  stood  in  the  character  of  an  ordinary  witness,  and  the  evidence 
was  properly  received. 

Ai.DERSON,  B  I  am  of  the  same  opinion.  It  is  cleai'  that  the  communication 
made  to  this  witness  was  made  to  him  in  his  character  of  attorney  for  the  vendors,  on 
whose  part  he  was  applying  for  payment.  If  Mr.  Alexander's  argument  were  right, 
the  efi'ect  would  be,  that  wherever  an  attorney  is  employed  by  both  paities,  no  com- 
munications made  to  him  could  be  admitted  in  evidence,  because  they  must  all  lie 
made  through  the  common  attorney.  The  point  was  expressly  ruled  in  Baugh  v. 
Cradorke  (1  M.  &  Kob.  182),  that  where  one  attorney  only  is  employed,  a  communica- 
tion made  to  him  in  his  character  of  attorney  for  both  parties  may  be  used  against 
one  of  them. 

EoLFE,  B.,  concurred. 

Rule  refused. 

[684]  Crucknell  v.  Tkuehun  and  Another.  Exch.  of  Pleas.  April  26,  1842. 
— Where  there  are  issues  both  in  fact  and  in  law  in  an  action,  although  the  plaintiff 
has  an  option  to  try  either  first,  that  is  subject  to  the  discretion  of  the  Court ; 
and  they  will,  in  general,  direct  the  issues  in  law  to  be  determined  first,  since  the 
cause  may  be  decided  thereby,  and  the  trial  become  unnecessary ;  and  also 
because  after  verdict  there  can  be  no  amendment  on  the  demurrer. 

[S.  C.  2  Dowl.  (N.  S.)  276.] 

Erie  moved  for  a  rule  to  shew  cause  why  a  demurrer  to  one  of  the  pleas  in  this 
cause,  (a  plea  going  to  the  whole  cause  of  action),  set  down  for  argument  by  the 
defendants,  should  not  be  struck  out  of  the  paper,  on  the  ground  that  there  were  also 
issues  in  fact  joined  ;  and  that  the  plaintifl'  had  the  option  to  try  them  first.  The 
venue  was  in  London.  He  cited  2  Saund.  300,  n.  (3),  Bird  v.  Higginson  (5  Ad.  &  E. 
83).  [Parke,  B.  The  general  rule  is,  that  the  plaintiH'  has  the  option  ;  but  the  Court 
has  nevertheless  a  discretion  ;  Burdeit  v.  Colman  (13  East,  27).] 

W.  H.  Watson  for  one  of  the  defendants,  and  Peacock  for  the  other,  shewed  cause 
in  the  first  instance ;  and  contended  that  either  party  had  a  I'ight  to  set  down  the 
demurrer  for  argument,  subject  to  the  control  of  the  Court,  if  it  be  against  convenience 
to  have  it  argued  first.  [Parke,  B.  If  it  be  a  plea  to  the  whole  declaration,  and  held 
to  be  good,  there  is  no  use  in  a  trial.  Alderson,  B.  After  trial  the  Court  cannot 
amend  on  the  demurrer.  The  case  of  Mmiivier  v.  M'Callan  (7  M.  &  W.  20 ;  9  M. 
&  W.  636)  went  to  a  Court  of  error,  simply  because  the  demurrer  was  argued  after 
verdict ;  for  the  declaration  was  clearly  amendable.]  The  dicta  relied  on  by  the 
plaintiff  are  no  longer  of  any  weight,  since  the  rule  of  H.  T.  4  Will.  4,  s.  6. 

Erie.  The  plaintifl'  would  strictly  have  a  right  to  go  down  to  trial,  even  though 
the  judgment  might  be  for  the  defendants  on  the  demurrer.  There  are  material  costs 
depending  besides  those  on  the  demurrer.  But,  if  it  be  the  general  rule  that  the 
plaintiff'  has  the  option,  the  defendant  [685]  ought  to  shew  that  the  course  proposed 
by  him  will  be  attended  with  some  great  inconvenience.  [Parke,  B.  It  does  seem  to 
be  very  convenient  in  general,  first  to  dispose  of  the  issue  in  fact ;  but  as  the  venue  is 
in  London,  both  may  go  on  pari  passu.] 

Ex.  Div.  VIII. — 10 
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It  was  then  agreed  that  both  proceedings  should  go  on,  the  defendants  under- 
taking, if  judgment  were  first  given  for  them  on  the  demurrer,  and  the  plaintiff  would 
undertake  to  i)ring  no  writ  of  error,  to  withdraw  their  other  pleas,  and  pay  the  costs 
of  the  issues  thereon. 

Rule  accordingly. 

Gee  i;.  Sw.vnn.  Exch.  of  Pleas.  April  23,  1842. — The  Court  refused,  on  motion,  to 
set  aside  a  verdict  for  the  plaiiitift',  on  the  ground  that  no  distringas  juratores  had 
been  returned  before  the  trial ;  although  the  objection  had  been  taken  before 
verdict. 

[S.  C.  1  Dowl.  (N.  S.)  896  ;  11  L.  J.  Ex.  291  ;  6  Jur.  539.] 

In  this  case,  which  was  tried  before  Parke,  B.,  at  the  last  York  Assizes,  it  was 
discovered  during  the  trial,  .ind  objected  for  the  defendant  before  the  verdict  was 
returned,  that  no  distringas  juratores  had  been  returned  bv  the  sheriff  before  the 
trial.     The  trial  however  proceeded,  and  a  verdict  was  found  for  the  plaintiff. 

Pashley  now  moved  for  a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside  and  a  new  trial  had,  or  why  a  venire  facias  de  novo  should  not  be  awarded. 
This  was  a  mis-trial.  In  Rogers  v.  Smith  (1  Ad.  &  Ell.  772 ;  3  Nev.  &  M.  760),  the 
Coui't  of  Queen's  Bench  reversed  the  judgment  on  error  coram  nobis,  on  the  ground  of 
the  want  of  a  return  of  a  distringas  juratore.s,  and  of  the  jurj'  panel.  The  want  of  such 
a  return  is  ground  of  error,  and  is  not  cured  by  the  statutes  of  jeofails ;  and  a  venire 
de  novo  is  grantable  in  such  a  case.  In  Tidd's  Pr.  922,  it  is  stated,  that  "a  venire 
facias  de  novo  is  grantable  in  the  following  cases  : — first,  when  the  jury  are  [686] 
improperly  chosen,  or  there  is  any  irregularity  in  returning  them."  The  grant  of  a 
venire  de  novo  is  not  confined  to  cases  of  a  defect  which  appears  on  the  record  :  for 
instance,  it  is  grantable  if  the  jury  improperly  eat  or  drink  before  they  deliver  their 
verdict:  Bro.  Abr.,  Verdict,  pi.  17,  18;  Process,  pi.  72;  Venire  Facias,  pi.  15,  16.  In 
Dovey  v.  Hobsrm  (6  Taunt.  460),  the  Court  awarded  a  venire  de  novo  where  a  juryman 
was  sworn  by  mistake  who  had  not  been  summoned.  [Parke,  B.  There  there  would 
be  an  entry  on  the  record  according  to  the  fact.]  In  Arundel's  case  (6  Eep.  14  a.),  a 
venire  de  novo  was  awarded  where  the  jury  had  been  summoned  from  a  wrong  county. 
In  TheobaUs  v.  Neidcm  (Styles,  307),  where  the  distringas  juratores  bore  date  on  a 
Sunday,  and  out  of  term,  a  venire  de  novo  was  awarded.  In  the  cases  of  Lewis  v. 
Withiim  (2  Str.  1185;  1  Wils.  55)  and  Corner  v.  Shew  (4  M.  &  \V.  163),  a  venire  de 
novo  was  certainly  refused  for  matter  not  apparent  on  the  record.  [Parke,  B.  The 
only  eases  against  that  are  those  of  the  jury's  eating  and  drinking  before  the  verdict ; 
and  we  must  assume  that  something  appeared  on  the  record  to  shew  the  fact,  or  else 
that  the  term  "  venire  de  novo  "  is  used  instead  of  a  new  trial.] 

Per  Curiam.  The  defendant  need  not  move  in  the  matter.  If  the  plaintiff 
chooses  to  proceed,  the  defendant  will  have  bis  writ  of  error.  In  Rogers  y.  Smith,  the 
Court  had  first  refused  to  interfere  on  motion. 

Eule  refused. 


[687]  Goody  v.  Penny.  Exch.  of  Pleas.  April  23,  1842. — Where,  by  a  navigation 
act,  certain  rates  and  duties  were  imposed  on  coals,  &c.,  landed  within  a  certain 
district,  to  be  paid  to  commissioners  therein  named ;  and  the  commissioners  were 
empowered  to  sue  in  the  name  of  their  clerk  for  the  time  being  for  "any  penalty 
or  sum  of  money  due  or  payable  by  virtue  of  the  act : " — Held,  that  an  action  of 
debt  might  be  brought  in  the  name  of  the  clerk  for  arrears  of  rates  and  duties ; 
although,  by  another  clause,  a  power  was  given  of  detaining  and  selling  the 
vessel  and  goods  in  case  of  neglect  or  refusal  to  pay  the  rates  and  duties. — The 
act  directed,  that  any  surplus  of  rates  remaining  in  the  hands  of  the  commissioners 
should  be  annually  invested  in  the  funds  until  it  should  amount  to  £3000,  and 
that  after  that  sum  should  be  invested,  they  should  reduce  the  rates,  so  as  they 
should  not,  together  with  the  dividends  of  the  £3000,  exceed  the  charges 
annually  expended  in  carrying  the  act  into  execution  : — Held,  that  the  com- 
missioners had  impliedly  a  power,  after  so  reducing  the  rates,  also  to  raise  them 
again  in  case  of  necessity. — Held,  also,  that  after  the  passing  of  the  Weights  and 
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Measures  Act,  5  &  6  Will.  4,  c.  63,  the  commissioners  liarl  power  to  levj'  the  rates 
by  the  ton  (they  having  been  previously  levied  by  the  chaldron),  without  tirst 
applying  to  the  sessions  for  an  inquisition  under  the  14th  section  of  that  act. 

[S.  C.  11  L.  J.  Ex.  289.     Distinguished,  Smith  v.  C'urturifjhl,  1851,  6  Ex.  927.] 

This  was  an  action  of  debt,  brought  by  the  plaintiff  as  clerk  to  the  commis.sioners 
under  a  local  act,  51  Geo.  3,  e.  Ixiii.,  "for  improving  the  Navigation  from  the  llythe 
at  Colchester  to  VVivenhoe  in  the  county  of  Essex,  and  for  better  paving,  lighting, 
watching,  and  cleaning  the  town  of  Colchester,"  to  recover  the  sum  of  £.'J0  foi'  rates 
and  duties  payal)le  to  the  commissioners  for  coal,  culm,  &c.  by  the  defendant  landed 
at  Wivenhoe  and  the  Hythe,  and  other  places  between  the  same,  'i'he  second  count 
was  on  an  account  stated. 

Pleas,  first,  nunquam  indebitatus:  secondly  p.aymcnt  into  Court  of  121.  10s.,  and 
that  the  defendant  was  not  indebted  to  a  greater  amount ;  which  was  denied  by  the 
replication,  ((() 

[688]  At  the  trial  before  Gurney,  B.,  at  the  last  Assizes  for  Essex,  it  appeared 
that  the  action  was  brought  to  recover  the  sum  of  251.  19s.,  alleged  aiTcars  of  duties 
payalile  by  the  defendant  for  coals  landed  out  of  his  vessel,  the  "  Isabella,"  at  Wivenhoe 
anil  the  Hythe.  It  was  shewn  that,  from  the  pasising  of  the  local  act,  in  the  year 
1811,  the  duty  of  Is.  per  chaldron  on  coal,  culm,  &c.,  landed  within  the  district 
mentioned  in  the  act,  was  levied  by  the  commissioners,  pursuant  to  the  1  7th  section. 
In  1833,  the  accumulations  in  the  hands  of  the  commissioners  amounted  to  £3000 ; 
that  sum  was  invested  by  them  in  the  funds,  according  to  the  direc-[6893-tiuns  of 
s.  26  ;  and,  in  the  following  year,  the  duties  were  reduced  to  4d.  per  chaldron.     In 

(a)  The  following  sections  of  the  statute  are  material  to  the  case : — 

Sect.  17  enacts,  that  there  shall  be  paid  to  the  coraniissioners  by  the  owners  or 
masters  having  the  command  of  vessels,  who  shall  land  any  coal,  culm,  or  cinders  at 
Wivenhoe  or  at  the  Hythe,  or  in  any  place  between,  the  sum  of  Is.  per  chaldron  for 
every  chaldron  so  landed. 

Sect.  22  gives  a  power,  on  any  neglect  or  refusal  to  pay  the  rates  or  duties  to  the 
person  entitled  or  employed  by  the  commissioners  to  collector  receive  the  said  rates  or 
duties,  to  seize  and  detain  the  ship,  &c.,  or  any  goods,  &c..  wherewith  the  same  shall  be 
laden  ;  and,  if  within  fourteen  days  the  rates  shall  not  be  paid,  to  sell  such  ship,  A'c, 
or  so  much  thereof  as  shall  be  sufficient  for  raising  and  paying  such  rates,  &c. 

Sect.  26  directs,  that  if  any  sui'plus  of  the  rates  and  duties  should  accrue  or 
remain  in  the  hands  of  the  commissioners  at  the  time  of  their  settling  their  ainuial 
accounts,  the  same  shall  be  invested  in  the  public  funds,  in  the  names  of  the  com- 
missioners or  any  five  of  them,  until  the  same  shall  amount  to  the  sum  of  £3000,  to 
be  thence  drawn  when  necessary,  for  the  purpose  of  answering  any  eraergencj'  through 
accidents,  &c.  ;  and  that  the  dividends  and  interest  thereof  shall  from  time  to  time  be 
received  by  the  commissioners,  and  applied  to  the  purposes  aforesaid.  And  s.  27 
requires,  that  after  the  said  sum  of  £3000  shall  be  so  raised  and  invested,  the  com- 
missioners shall  reduce  the  rates  and  duties,  so  as  the  same  shall  not,  with  the 
dividends  arising  from  the  said  sum  of  £3000,  exceed  the  costs  and  charges  which 
they  shall  yearly  expend  in  executing  the  several  matters  which  by  this  act  they  are 
authorized  and  required  to  do. 

Sect.  72  provides,  that  the  rates  and  assessments  by  the  act  directed  to  be  assessed  on 
houses,  &c.,  shall  be  applied  in  paving,  lighting,  &c.,  the  streets,  &c.,  in  the  town  of 
Colchester;  and  requires  the  commissioners,  after  the  efl'ecting  of  certain  improvements 
therein  mentioned,  to  reduce  the  rate  of  assessment  so  as  that  it  shall  not  exceed  Is. 
in  the  pound  in  a  year  ;  but  provides  also,  that  in  case  it  shall  hereafter  happen  that 
the  annual  charges  of  paving,  lighting,  &c.,  shall  from  any  cause  exceed  the  sum  which 
the  reduced  rate  is  intended  to  defray,  it  shall  be  lawful  for  the  commissioners  so 
to  increase  the  rate  as  that  it  shall  be  sufficient  to  defray  such  annual  charges,  and 
all  other  incidental  expenses,  not  exceeding  Is.  3d.  in  the  pound. 

Sect.  87  exacts,  that  the  commissioner-i  may  sue  and  be  sued  in  the  name  of  their 
clerk  for  the  time  being ;  and  that  all  actions  or  suits  that  niay  be  necessary  or 
expedient  to  be  brought  for  the  recovery  of  any  penalty  or  sum  of  money  due  or 
payable  by  virtue  of  this  act,  or  for  or  in  respect  of  any  other  matter  or  thing 
relating  to  this  act,  may  be  brought  in  the  name  of  the  said  clerk. 
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the  vear  1835  the  Weights  iuid  Measuies  Act,  5  &  6  Will.  4,  c.  63,  was  passed.  In 
1841,  tiie  commissioners  raised  the  rates  to  9d.  per  ton  (which,  it  was  admitted,  was 
less  than  Is.  per  chaldron)  without  having  made  any  application  to  the  justices  in 
sessions  to  adjust  the  amount  of  toll  pa\able  with  reference  to  the  proportion  between 
a  chaldron  and  a  ton.  Upon  these  facts,  it  was  objected  for  the  defendant,  tii-st,  that 
the  commissioners  were  not  empowei'ed,  under  the  87th  section  of  the  local  act,  to 
sue  for  arrears  of  rates  and  duties  in  the  name  of  their  clerk  ;  secondly,  that,  having 
once  reduced  the  rates  in  question,  they  had  no  power  to  raise  them  again  ;  thirdly, 
that,  not  having  applied  to  the  justices,  pursuant  to  the  lith  section  of  the  Weights  and 
Measures  Act,  5  &  6  Will.  4,  c.  63,  to  regulate  by  inquisition  the  diflPerence  of  toll  as 
between  a  ton  and  a  chaldron,  they  could  not  charge  the  duties  on  the  ton.  The 
learned  Judge  reserved  the  points,  and  the  plaiutifi"  had  a  verdict,  leave  being  given 
to  the  defendant  to  mo\  e  to  enter  a  nonsuit. 

Channell,  Serjt.,  now  moved  accordingly.  First,  the  commissioners  had  no  power 
in  this  case  to  sue  by  their  clerk.  The  87th  section  entitles  the  clerk  to  sue  only 
where,  but  for  that  provision,  the  commissioners  themselves  must  and  nn'ght  have 
sued  :  it  makes  him  the  statutable  representative  of  the  commissioners.  Eiit  no  power 
is  given  by  the  act  to  the  commissioners  to  sue  for  those  rates,  but  only  a  power,  by 
s.  22,  of  distress  or  detention  of  the  vessel  in  case  of  nonpayment.  [Parke,  B.  To 
whom  are  the  rates  and  duties  to  be  paid  by  the  act  1]  Undoubtedly  to  the  com- 
missioners. [Parke,  B.  Then  they  have  a  parliamentary  right  of  action,  by  the 
statutory  obligation  to  pay  the  rates  to  them.  It  is  clear  the  clerk  has  a  right  to  sue 
for  some  "  sums  of  nione}' "  not  penalties ;  and  no  sums  of  money  appear  to  be 
receivable  under  the  [690]  act,  except  the  rates  and  duties ;  therefore  he  is  within 
the  provision  of  the  87th  section.] 

Secondly,  the  commissioners  had  no  authority,  after  they  had  reduced  these  tolls, 
to  raise  them  again.  After  realizing  the  sum  of  £3000,  they  are  to  go  on  reducing 
the  rates,  so  that,  together  with  the  interest  on  that  sum,  they  shall  not  exceed  the 
annual  charges  ;  bnt  no  express  power  is  given  to  raise  them  again.  On  the  other 
hand,  they  have,  by  express  words,  a  power  to  raise  the  rates  on  houses,  &c.,  for 
watching  and  lighting  the  town,  after  a  previous  reduction  of  them.  [Alderson,  B. 
The  commissioners  have  to  raise  a  sum  which  in  one  year  may  be  lower  and  in 
another  higher.  What  an  absurdity  would  it  be,  then,  if  they  have  power  only  to 
reduce  the  rates  !  Supposing,  in  one  year,  the  charges  did  not  e.fceed  the  interest  of 
the  £3000,  then  they  are  to  raise  nothing ;  but,  if  in  the  next  year  the  charges 
amounted  to  £-500,  according  to  your  argument,  they  could  raise  nothing  towards  it.] 
Thirdlv,  there  ought  to  have  been  an  inquisition  at  the  sessions,  under  the  5  &  6 
Will.  4,  c.  63,  s.  14,  in  oi'der  to  ascertain  the  proportions  to  be  charged  by  the  ton. 
[Parke,  B.  That  is  only  in  the  case  of  an  immemorial  toll ;  but  where  commissioners 
have  power  from  time  to  time  to  vary  the  tolls,  the  act  does  not  apply.  Alderson,  B. 
Besides,  this  was  a  I'ate,  made  after  the  passing  of  the  Weights  and  Measures  Act, 
and  therefore  was  lawfully  made  by  the  ton.  The  14th  section  applies  to  then  exist- 
ing contracts,  by  immemorial  usage  or  otherwise.] 

Parke,  B.  I  think  there  is  no  foundation  for  any  of  the  objections  which  have  been 
taken.  The  first  is,  that  the  clerk  of  the  commissioners  has  no  authority  to  bring  this 
action.  But  on  looking  at  the  act  of  Parliament,  it  appears  that  the  clerk  has  authority  to 
sue  for  "  any  penalty  or  sum  of  money  due  and  payable  by  virtue  of  this  act/''  The  rates 
and  duties  are  clearly  within  this  description  ;  [691]  indeed,  there  are  no  other  sums  of 
money  for  which  the  commissioners  could  sue  by  virtue  of  the  act.  Then  will  an 
action  of  debt  lie  in  this  case?  Now  it  is  laid  down  in  Comyn's  Digest,  Dett  (A.  1), 
that  " debt  lies  upon  every  contract  in  deed  or  in  law;"  and  one  instance  given  is 
this, — "  Upon  the  stat.  28  Eliz.  c.  4,  which  says,  the  sheriB'  shall  take  for  his  fees  no 
more  than  12d.  for  every  20s.  under  £100,  and  6d.  for  every  20s.  above  £100,  the 
sheriff  shall  have  debt  for  his  fees."  The  duties,  therefore,  being  under  this  act  to 
be  paid  to  the  commissioners,  an  action  of  debt  lies  by  them  or  their  clerk.  Secondly, 
it  is  objected  that,  as  the  commissioners  have  once  lowered  the  tolls,  they  cannot 
afterwards  raise  them  again.  But  that  appears  to  me  to  be  quite  an  erroneous  con- 
struction of  the  act.  It  must  be  implied  that,  in  cases  of  exigency,  the  rates  may  be 
\aried,  the  charges  for  which  the  commissioners  have  to  provide  being  of  an  uncertain 
nature  ;  and  what  reason  can  there  be,  because  the  rates  have  been  once  lowered,  that, 
in  a  case  of  necessity,  they  cannot  be  raised  again ']     Thirdly,  I  do  not  think  it  was 


9M&W.  692.  MOORE   r.  CLARKE  293 

necessary  to  apply  to  the  justices  to  apportion  the  rates.  The  stat.  5  ifc  6  Will.  4, 
c.  63,  s.  14,  applies  only  to  cases  of  fixed  contracts  or  payments,  whicli  cannot  be 
varied  by  the  parties,  and  to  tolls  or  rates  payable  according  to  the  weights  and 
measures  previously  in  use.  In  such  cases,  the  proportions  are  to  be  adjusted  by  the 
sessions.  But  the  act  does  not  apply  to  such  a  case  as  this,  where  the  commissioners 
have  power  to  vary  the  tolls,  and  where  they  have  actually  fixed  the  amount  since 
the  passing  of  the  act. 

Alderson,  B.,  Gurney,  B.,  and  Rolfk,  B.,  concurred. 

Rule  refused. 

[692]  Moore  v.  Clarke  Exch.  of  Pleas.  April  20,  1)S42. — In  an  action  on  the 
case,  for  pirating  an  engraving,  brought  under  the  stat.  17  Geo.  3,  c.  57,  which 
gives  a  right  of  action  against  an}'  one  who  shall  copj'  any  pi-int  "in  the  whole 
or  in  part,  by  varying,  adding  to,  or  diminishing  from,  the  main  design,"  the 
judge  directed  the  jury  to  consider  whether  the  defendant's  engraving  was 
substantially  a  copy  of  the  plaintifTs  : — Held,  that  this  direction  was  correct. 

[S  C.  11  L.  J.  Ex.  286  ;  6  Jur.  648.] 

This  was  a  special  action  the  case,  under  the  stat.  17  Geo,  3,  c.  57,  for  pirating  an 
engraving  of  the  plaintitt''s.  It  appeared  that  the  plaintitf  was  the  publishei-  and 
proprietor  of  an  engraving  of  the  portrait  of  a  celebratetl  mare  called  "  Bee's- N\'ing," 
and  the  defendant  was  the  printer  and  publisher  of  a  work  called  "Tom  Spring's  Life 
in  London."  The  alleged  piracy  was  by  a  woodcut  in  the  defendant's  publication, 
professing  to  be  a  "portrait  of  '  Coi-onation,'  winner  of  the  Derby,  184  i,"  which  iiore 
a  strong  resemblance  to  the  plaintiH  's  engra\ing,  and  was  alleged  to  be  a  copy  of  it,  vary- 
ing only  in  the  direction  in  which  the  animal  was  proceeding,  and  a  slight  alteiation  in 
the  dress  of  the  jockey.  Lord  Abinger,  C.  B.,  directed  the  jury  to  consider  whether 
the  main  design  of  the  plaintiff's  engraving  had  been  copied,  and  whether  the  defen- 
dant's engraving  was  substantially  a  copy  of  the  plaintiti"s  ;  and  secondly,  whether  the 
plaintifl' had  sustained  an}' damage,  l  he  jury  found  that  the  defendant's  engraving 
was  not  a  copy  of  the  plaintiti's,  and  that  the  plaiutifi'  had  not  sustaine  I  any  damage  ; 
and  thereupon  retured  a  verdict  for  the  defendant. 

Knowles  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  It  was  not 
necessary,  to  bring  the  case  within  the  act  of  Parliament,  that  the  defendant's  print 
should  be  an  exact  copy  of  the  plaintifi's.  The  17  Geo.  3,  c.  57,  enacts,  "That  if  any 
engraver,  etcher,  printseller,  or  other  person,  shall,  within  the  time  limited  by  the 
recited  acts  of  the  8  Geo.  2,  and  7  Geo.  3,  or  either  of  them,  engrave,  etch,  or  work, 
or  cause  or  procure  to  be  engi'aved,  etched  or  worked,  in  mezzotinto,  or  chiaro  osouro, 
or  otherwise,  or  in  any  other  manner  copy  in  the  whole  or  in  part,  by  varying,  adding 
to,  or  diminishing  from  the  main  design,  or  shall  [693]  print,  reprint,  or  import  for 
sale,  or  cause  or  procure  1 1  be  printed,  reprinted,  or  imported  for  sale,  or  shall  publish, 
sfll,  or  otherwise  dispose  of,  or  cause  or  procure  to  be  published,  sold,  or  otherwise 
disposed  of,  any  copy  or  copies  of  any  historical  piint  or  prints,  or  any  print  or  prints 
of  any  poitrait,  conversation,  landscape,  or  architecture,  map,  chart,  or  plan,  or  any 
print  or  prints  whatsoever,  which  hath  or  have  been,  or  shall  be  engraved,  etched, 
draun,  or  designed,  in  any  part  of  Great  Britain,  without  the  express  consent  of  the 
proprietor  or  proprietors  thereof  first  had  and  obtained  in  writing,  signed  by  him,  her, 
or  them  respectively,  with  his,  her,  or  their  own  hand  or  hand.s,  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  then  every  such  proprietor  or  proprietors 
shall  and  may,  by  and  in  a  special  action  upon  the  case,  to  be  brought  against  the  per.son 
or  persons  so  ofi'ending,  recover  such  damages  as  a  jury  on  the  trial  of  such  action,  or 
on  the  execution  of  a  writ  of  uiquiry  thereon,  shall  give  or  assess,  together  with 
double  costs  of  suit."  Now  it  was  not  necessary  that  the  piracy  should  be  an  exact 
copy  in  every  respect,  because  the  act  says  in  the  whole  or  in  part ;  and  although  the 
jury  found  that  the  plaintitl'  had  sustained  no  damage,  that  did  not  att'ect  his  title  to 
sue.  It  is  cjuite  clear  that  it  is  not  necessary  that  the  whole  design  should  be  copied, 
to  bring  the  case  within  the  act.  [Parke,  B.  The  act  only  gives  a  remedy  by  action 
for  such  damages  as  the  plaintill  has  sustained.]  The  plea  is  not  guilty,  and  the 
defendant  has  not  pleaded  to  the  damage  ;  and  it  is  a  question  well  worth  considering, 
whether  he  ought  not  to  have  done  so,  to  entitle  himself  to  take  the  objection  that  the 
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plaintiflr  has  not  sustained  any  damage.     [Parke,  B.     We  will  look  into  the  act  of 
I'arlianiL'nt,  and  consider  the  case.] 

On  the  following  day  (April  -Jl )  the  judgment  of  the  Court  was  delivered  by 
Fakkk,  B.  In  this  case  the  objection  to  the  Lord  Chief  [694]  Baron's  direction 
was,  that  he  told  the  jury  to  consider  whether  the  defendant's  print  was  substantially 
a  copy  of  the  plaintiff's.  We  think  that  direction  correct,  and  in  accordance  with  the 
act  of  Parliament.  Whether  the  print  be  an  exact  copy,  and  whether  the  variations 
are  altogether  immaterial,  is  not  for  us  to  consider  ;  that  was  a  question  for  the  jury, 
and  one  which  they  have  determined,  and  the  motion  is  not  made  on  the  ground  of 
the  verdict  being  against  the  evidence.  That  being  the  case,  the  other  point,  as  to 
the  plaintiff's  right  of  maintaining  an  action  where  he  has  sustained  no  actual  damage, 
does  not  arise.  Perhaps,  if  the  piracy  were  established,  the  law  could  imply  damage ; 
but  that  point  does  not  arise  here,  and  therefore  it  is  unnecessary  to  deliver  an  opinion 
upon  it.  There  will  be  no  rule. 
Kule  refused. 

Joshua  Field  and  Elizabeth  his  Wife,  Executiix  of  John  Stockdale,  Deceased  v. 
Allen. (a)  Exch.  of  Pleas.  1842 — To  ah  action  of  debt  by  husband  and  wife, 
in  right  of  the  wife  as  executrix,  for  money  had  and  received,  the  defendant 
pleaded,  as  to  £3-5,  that  that  sum  was  part  of  the  prices  received  by  him  upon 
the  sales  of  two  horses  of  the  testator,  which  were  in  the  hands  of  the  plaintifl's 
to  be  administered,  and  which,  under  an  authority  given  by  them  to  the  defendant, 
were  sold  by  him  in  his  own  name,  and  warranted  sound  to  the  respective 
purchasers  [naming  four  persons] ;  that  at  the  time  of  the  sales  the  horses 
respectively  were  unsound  ;  that  the  defendant,  from  the  time  of  the  receipt  of 
the  money  until  he  paid  the  same  as  after  mentioned,  was  indebted  to  the 
plaintiffs  in  the  sum  of  £.35,  payable  on  rerpiest,  for  the  said  money  so  received 
by  him  for  their  use,  and  always  was  ready  and  willing  to  pay  it  to  them  ;  and 
that  after  he  so  became  indebted,  and  before  the  commencement  of  the  suit,  he 
was,  by  reason  of  the  breaches  of  the  warranties  as  to  the  said  horses,  compelled 
by  the  said  persons  who  so  purchased  them,  without  any  fault  on  his  part,  to 
repay,  and  did  necessarily  repay,  to  them  the  said  sum  of  £3.5,  and  the  residue 
of  the  prices,  whereby  the  said  debt  of  £35  was  discharged  : — Held,  on  special 
demurrer,  that  the  plea  was  no  answer  to  the  action. 

Debt,  in  the  sum  of  £115,  for  money  had  and  received  by  the  defendant  for  the 
use  of  the  plaintiff  Joshua  and  his  wife,  as  executrix,  and  on  an  account  stated 
between  them. 

Pleas, — as  to  the  several  sums  of  money  in  the  declaration  mentioned,  &c.,  except 
as  to  £80  parcel  thereof,  nunquam  indebitatus  ;  on  which  issue  was  joined.  And 
as  to  the  said  sura  of  £80,  payment  into  Court  of  that  sura,  which  [695]  was  taken 
out  by  the  plaintiffs.  And  as  to  the  sum  of  £35,  parcel  of  the  money  in  the  first 
count  mentioned,  and  other  than  and  distinct  from  the  said  sum  of  £80,  that  the  said 
sum  of  £35  was  part  of  the  prices  by  him  the  defendant  received  for  and  upon  the 
sales  hereafter  mentioned  of  certain,  to  wit,  two  horses,  which  were  of  the  said  John 
Stockdale  at  the  time  of  his  death,  and  which,  at  the  respective  times  of  the  giving  of 
the  authority  and  making  of  the  sales  hereinafter  mentioned,  were  in  the  hands  of  the 
said  .Joshua  and  Elizabeth  his  wife,  as  executrix  as  aforesaid,  to  be  administered,  and 
which  .said  horses,  under  and  by  virtue  of  an  authority  before  then,  to  wit,  on  the  day 
and  year  in  the  first  count  mentioned,  to  him  the  defendant  in  that  behalf  by  the  said 
Joshua  and  Elizabeth  his  wife,  as  executrix  as  aforesaid,  given,  were  by  the  defendant, 
before  then  also,  to  wit,  on  &c.,  respectively  sold  in  his  the  defendant's  own  name  as 
the  seller  thereof,  and,  upon  those  sales,  and  by  the  terms  thereof  respectively, 
warranted  to  the  respective  purchasers  thereof,  to  wit,  [naming  four  persons]  to  be 
sound  at  the  respective  times  of  the  said  sales  thereof  respectively.  And  the  defendant 
further  says,  that,  at  the  time  of  the  said  sales  respectively,  the  said  horses  respectively 
were  not  sound,  but  on  the  contrary  thereof,  were  then  respectively  unsound.  And 
the  defendant  further  says,  that  he  the  defendant  was,  from  the  time  of  the  receipt  of 
the  said  sum  of  £35  until  he  paid  the  same  as  hereinafter  mentioned,  indebted  to  the 

(a)  This  case  was  decided  in  Hilary  Term,  Jan.  17. 


9M.  &W.  696.  FIELD    V.   ALLEN  296 

said  Joshua  and  Elizabeth  his  wife,  as  exeeutrix  as  afoi'esaid,  in  the  said  sum  of  £35, 
payable  on  request,  for  the  said  money  so  received,  and  wliich  was  so  !is  aforesaid 
received  by  him  for  the  use  of  the  said  Joshua  and  Klizabeth  liis  wife,  as  executrix  as 
aforesaid.  And  the  defentlant  further  says,  that  at  and  from  tlie  time  when  he  the 
defendatit  so  as  aforesaid  became  and  was  indebted  to  the  said  Joshua  and  Elizabeth, 
as  executrix  as  aforesaid,  in  the  said  sum  of  £3.'),  until  he  paid  the  same  as  herein- 
[696]-after  mentioned,  he  the  defendant  always  constantly  was  read_v  and  willing  to 
pay  the  said  sum  of  £35  to  the  said  Joshu.a  and  Elizabeth,  as  executrix  as  aforesaid  ; 
and  that,  after  he  so  became  indebted  as  last  aforesaid,  and  before  the  commencement 
of  this  suit,  and  after  the  said  sales,  to  wit,  on  &c.,  he  the  defendant  was,  by  reason 
and  in  consequence  of  the  said  l)reaches  of  the  said  respective  warranties  as  to  the 
said  horses  respectively,  compelled  l\v  the  said  persons  who  so  purchased  the  said  horses 
respectively,  without  any  fault  or  impropriety  on  the  behalf  of  him  the  defendant, 
to  repay,  and  then  did  necessarily  and  unavoidably  repay  to  them  the  said  purchasers, 
as  well  the  said  sum  of  £35,  part  of  the  said  prices  as  aforesaid,  as  also  the  residue 
of  the  said  prices,  whereby  the  said  debt  of  £35  was  discharged.     V'^erification. 

To  the  last  plea  the  plaintiffs  demurred  specially,  assigning  for  causes  (inter  alia), 
that  the  defendant  has  thereby  confessed  that  he  is  indebted  to  the  plaintift's  in  the 
sum  of  £35,  and  yet  has  not  shewn  any  sufficient  matter  of  discharge  or  excuse  for 
the  non-payment  of  the  same  :  that  the  plea  neither  traverses,  nor  confesses  and 
avoids,  the  matter  in  the  declaration  alleged  as  to  the  said  £35.  That  it  does  not 
distinctly  appear  from  the  plea  that  the  defendant  had  any  authority  from  the  plaintili's 
to  warrant  the  horses  therein  mentioned  to  be  sound  ;  that,  although  it  is  averred 
that  the  horses  were  sold  in  the  name  of  the  defendant  by  the  authority  of  the 
plaintiflf's,  it  is  not  stated  that  they  were  warranted  sound  by  their  authority,  or  with 
their  knowledge.  That  the  plea  is  uncertain,  inasmuch  as  it  is  not  set  forth  with 
sufficient  clearness  to  whom  each  of  the  said  horses  was  sold  ;  but  whereas  it  appears 
from  the  plea  that  they  were  sold  at  different  times,  and  under  different  contracts,  it 
does  not  appeal-  whether  they  were  sold  to  the  same  persons,  or  to  different  persons, 
or  to  which  of  the  said  persons  one  of  the  said  horses  was  sold,  and  to  which  the 
other;  and  the  plaintiffs  [697]  cannot  safely  take  issue  as  to  the  sale  of  the  said 
horses  or  either  of  them,  as  averred  in  the  plea ;  and  it  does  not  appear  to  whom  the 
several  warranties,  as  set  forth  in  the  plea,  were  given,  or  who  the  parties  were, 
whether  jointly  or  separately,  who  were  entitled  to  enforce  or  sue  upon  the  said 
warranty  :  and  whereas  the  sale  of  each  horse,  and  the  warranty  of  each  horse,  and 
the  unsoundness  and  return  of  each  horse,  involved  an  entirely  distinct  issue,  the 
defendant  has  confounded  the  sale,  warranty,  unsoundness,  and  return  of  the  two 
horses  together,  so  as  to  make  it  unsafe  for  the  plaintiff  to  take  issue  upon  any  of 
those  points,  with  respect  to  either  horse  singly,  &c.  &c.  That  it  does  not  appear  by 
the  plea  that  the  money  therein  mentioned  was  repaid  at  the  request  or  by  the  desire 
or  consent  of  the  plaintiffs,  or  that  the  defendant  was  under  any  legal  compulsion  to 
refund  the  prices  of  the  said  horses,  &c.  That  the  plea  amounts  to  the  general  issue, 
&c.  itc.     Joinder  in  demurrer. 

O'Malley,  in  support  of  the  demurrer.  The  plea  is  bad.  It  does  not  distinguish 
between  the  sale  of  one  horse  and  of  the  other,  and  gives  no  accurate  description  of 
the  contract  as  to  either ;  it  does  not  state  the  price  of  each,  or  the  parties  to  whom 
each  was  sold  ;  so  that  the  plaintiff  cannot  take  a  distinct  issue  as  to  the  sale  or 
warranty  of  the  one  horse  for  which  the  £35  was  paid.  [Lord  Abinger,  C.  B.  It 
does  not  appear  which  horse  was  unsound,  or  to  which  purchaser  the  money  was 
returned.]  No  ;  the  plea  says  only  that  the  money  vvas  returned  "  to  the  respective 
purchasers  thereof,"  not  distinguishing  to  which.  Where  a  party  proposes  to  set  out 
in  pleading,  as  a  defence  to  an  action,  a  contract  to  which  he  was  one  of  the  parties, 
he  ought  to  state  the  nature  and  terms  of  it  with  full  particularity.  Here  the  plea 
sets  forth  two  contracts  and  four  persons,  and  does  not  shew  whether  either  was  made 
with  the  whole,  or  with  which  of  those  persons.  [Lord  Abinger,  [698]  C.  B.  Is 
that  material?  Suppose  the  plea  proved  as  it  is,  is  it  not  an  answer  to  the  action?] 
If  a  party  seeks  to  discharge  himself  by  a  contract,  he  ought  to  set  it  out  fully. 
[Lord  Abinger,  C.  B.  Yes,  if  it  be  a  contract  with  the  plaintiff,  because  then  his 
right  is  founded  on  the  contract ;  but  that  is  not  so  here.  But  the  plea  does  not 
state  that  the  horses  were  returned  ;  and  if  so,  the  defendant  was  not  bound  to  retm-n 
the  price.]     For  aught  that  appears,  it  may  have  been  repaid  voluntarily  :  the  plea, 
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therefore,  does  not  shew  such  .a  state  of  things  as  that  the  defendant  was  hound  to 
return  the  money,  the  contract  being  rescinded.  Street  v.  Blay  (i  B.  &  Adol.  456). 
And  even  if  it  liad,  it  would  have  amounted  only  to  an  informal  plea  of  set  of!'; 
because  the  plaintitt's  right  of  action  accrued  upon  the  receipt  of  the  money  to  their 
use.  On  the  other  hand,  if  it  be  matter  of  discharge,  it  amounts  to  nunquam 
indebitatu.s,  as  shewing  that  the  defendant  received  the  money,  not  to  be  paid  over 
absolutely  to  the  plaintiffs  on  request,  but  to  be  held  for  a  reasonable  time,  until  it 
were  ascertained  whether  the  hor.ses  would  be  returned,  and  then  to  be  paid  over. 
The  Court  here  called  on 

Addison,  contra.  The  plea  does  not  amount  to  nunquam  indebitatus,  because  it 
admits  a  time  when  the  defendant  was  indebted  to  the  plaintitt's  in  right  of  the  wife, 
namely,  during  the  interval  when  the  money  was  in  his  hands.  Nor  is  it  strictly 
a  plea"  of  set-off.  It  resembles  the  case  of  Jraddilove  v.  Barnett  (2  Bing.  N.  C.  538; 
2  Scott,  76.3),  where  it  was  held,  that  in  answer  to  a  count  for  use  and  occupation, 
the  defendant  might  give  in  evidence,  under  non  assumpsit,  that  the  plaintifi'  had 
mortgaged  the  premises  before  the  defendant  came  into  occupation  ;  and  that  the 
mortgagee  had  given  notice  to  the  defendant  not  to  pay  the  plaintifi'  any  subsequent 
rent.  [Lord  Abinger,  C.  B.  The  Court  do  not  say  that  the  defence  might  have  been 
pleaded  specially.]  [699]  This  matter  could  not  be  pleaded  by  way  of  set-off'  to 
the  action  by  these  plaintiff's,  one  of  them  being  a  married  woman,  who  could  not 
contract  a  debt.  The  defendant  could  not  sue  them  jointly  on  any  cause  of  action 
which  had  accrued  since  the  coverture,  the  wife  being  incapable  of  binding  herself. 
[Lord  Abinger,  C.  B.  Your  argument  comes  to  this,  that  as  against  these  plaintiff's, 
the  defendant  could  not  discharge  himself  at  all.]  This  is  money  which  under  the 
circumstances  the  plaintiffs  never  had  a  right  to  receive.  It  is  not  stated  that  the 
horses  were  ever  delivered  to  the  purchaser ;  but  it  is  alleged  that  they  were  sold 
under  a  warranty  authorized  by  the  plaintiffs.  [Alderson,  B.  Does  that  sufficiently 
appear ■?  (His  Lordship  read  the  terms  of  the  plea.)]  It  states  that  the  horses  were 
sold  under  their  authority  ;  but  if  one  of  the  terms  of  such  .sales  were  a  warranty  not 
authorized  by  the  plaintiffs,  the  sales  would  not  have  been  made  under  their  authority. 
All  the  terms  of  the  sales  must  have  been  taken  to  be  authorized  by  the  plaintiffs : 
and  this  action  is  an  adoption  of  those  contracts  of  sale,  whatever  they  were.  [Lord 
Abinger,  C.  B.  Suppose  the  money  had  all  been  paid  over  to  the  plaintiffs,  and  the 
defendant  were  afterwards  sued  by  the  purchaser  on  the  warranty,  and  obliged  to 
repay  it ;  could  he  have  recovered  it  back  from  the  plaintiffs  1]  Perhaps  not ;  but  it 
does  not  follow  that  he  cannot  discharge  himself,  in  order  to  avoid  circuity  of  action, 
by  setting  forth  circumstances  which  shew  that  they  had  no  right  of  action  at  the 
commencement  of  the  suit.  [Lord  Abinger,  C.  B.  How  can  he  destroy  their  vested 
right  of  action  by  applying  the  money  otherwise,  unless  he  have  a  counter-right  of 
action  1  If  their  right  of  action  did  not  subsist  at  the  commencement  of  the  suit,  it 
is  only  because  the  defendant  has  acquired  a  cross  right  by  payment  of  the  money  on 
their  account  and  for  their  benefit.  Alderson,  B.  The  husband,  if  anybody,  is  liable 
personally  to  the  defendant ;  how  then  can  he  set  off  the  claim  against  money  due 
[700]  from  him  to  the  husband  and  wife  in  auter  droit?]  If  this  had  been  money 
had  and  received  to  the  use  of  the  testator,  the  defendant  might  certainly  have  dis- 
charged himself  by  such  a  plea  ;  and  it  is  an  action  brought  in  right  of  the  testator. 

LoKD  Abinger,  C.  B.  The  very  principle  which  Mr.  Addison  lays  down  shews 
that  the  defendant  cannot  sue  the  plaintiffs  for  this  claim  ;  neither  can  he  set  it  off 
to  an  action  by  them.     The  plea  is  therefore  bad. 

Alder.son,  B.  The  defendant  .says  this  has  ceased  to  be  money  had  and  received 
to  the  use  of  the  plaintiffs,  because  he  has  subsequently  applied  it  to  the  payment  of 
a  sum  for  which  he  was  laible  for  a  breach  of  his  contract.  That  is  no  answer  to 
this  action. 

GURNEY,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[701]  Bain,  Eegistered  Public  Officer  of  the  Commercial  Bank  of  England  v. 
Cooper  and  Brassington.  Exch.  of  Pleas.  April  26,  28,  1842. — To  an  action 
of  covenant  by  a  joint-stock  banking  copartnership,  on  a  guarantee  given  by  the 
defendant  to  secure  advances  made   by  the  company  to  M.,  M.,  and  B.,  carrying 
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on  business  under  the  n.uiie  of  M.  &  Co.,  tlio  defcndiint  plciidcd,  that  b}' 
indenture  between  M.,  M.,  L.,  and  B.,  of  the  first  part,  \V.,  H.,  and  (J.,  of  the 
second  part,  and  the  several  persons  or  partnership  firms  who  slioiild  execute  the 
said  indenture,  being  creditors  of  M.,  M.,  L.,  and  B.,  of  tlie  third  part,  H.,  being 
a  member  and  partner  in  the  said  banking  copartnership,  released  M.,  M.,  L.,  and 
B.,  from  all  actions,  delits,  &c.  The  defendant,  in  support  of  his  plea,  gave  in 
evidence  a  composition  deed,  made  between  M.,  M.,  L.,  and  B.,  of  the  first  part, 
W.,  H.,  and  O.,  of  the  second  part,  and  the  several  persons  or  partnersliip  firms, 
being  creditors  of  M.,  M.,  \i.,  and  B.,  who  should  have  executed  or  who  should 
execute  the  said  composition  deed,  of  the  third  part.  The  deed,  after  reciting 
that  M.,  M.,  L.,  and  B.,  were  indebted  to  VV.,  H.,  and  O.,  and  to  the  several 
parties  to  the  deed  of  the  third  part,  and  being  unable  to  pay  the  said  debts, 
had  conveyed  all  their  property  and  efl'ects  to  W.,  li.,  and  0.,  in  trust  for  payment 
of  their  debts,  stated,  that  in  consideration  thereof,  each  of  the  said  creditors, 
parties  to  the  said  deed  of  the  second  and  third  parts,  did  for  themselves,  their 
heirs,  executors,  &c.,  and  partners,  release  M.,  M.,  L.,  and  B.,  from  all  actions, 
debts,  demands,  &c.  At  the  date  of  this  release,  a  separate  debt  of  I'l.  15s.  was 
due  from  M.  to  H.,  and  H.,  at  the  date  of  the  release,  was  a  shareholder  in  the 
joint-stock  banking  copartnership.  H.  executed  the  deed  in  his  own  name  : — Held 
that  the  plea  was  not  proved,  the  release  from  M.,  M.,  L.,  and  B.,  not  including  the 
debt  due  from  M.  &  Co.  to  the  joint-stock  banking  company,  but  applying 
only  to  debts  due  to  such  partnership  firms  as  should  execute  the  deed  of  the 
third  part. 

[S.  C.  11  L.  J.  Ex.  325.     See  on  demurrer,  S  M.  &  W.  751.] 

Covenant  on  a  guarantee  given  to  the  Commercial  Bank  of  England.  The  declaration 
set  forth  a  guarantee  signed  and  sealed  by  the  defendants,  whereby,  after  reciting  that 
S.  Mayer,  J.  Mawdesley,  and  J.  Bridgwood,  carrying  on  business  under  the  name  of 
S.  Mayer  &  Co.,  were  about  to  open  an  account  with  the  said  banking  copartner.ship, 
the  defendants  covenanted  to  guarantee  the  copartnership  fiom  all  loss  or  damage 
thereby,  and  from  all  sums  due  or  to  become  due  from  Mayer  &  Co.  to  the 
copartnership.  The  declaration  then  averred  that  the  sura  of  £2000  became  and 
was  due  from  Mayer  &  Co.  to  the  copartnership,  and  that  Mayer  &  Co.  did 
not  pay  the  same ;  and  alleged  as  a  breach  the  non-payment  by  the  defendants 
of  £1500,  part  thereof.  The  defendant  Cooper  pleaded  (inter  alia),  sixthly,  that 
after  the  making  of  the  said  deed-poll,  and  after  the  said  sum  of  money  had 
become  due  from  Mayer  &  Co.  to  the  copartnership  as  in  the  declaration  men- 
tioned, by  an  indenture  made  between  the  said  Samuel  Mayer,  the  said  Joseph 
Mawdesley,  Ralph  Lees,  and  the  said  Jesse  Bridgwood  of  the  first  part,  'Hugh 
Henshall  Williamson,  Kichard  Howard  Haywood,  and  William  Malpass  of  the  second 
part,  and  the  several  per-[702]-sons  or  partnership  firms  who  should  execute  the  said 
indenture,  being  creditors  of  the  said  S.  Mayer,  J.  Mawdesley,  R.  Lees,  and 
J.  Bridgwood,  of  the  third  part,  the  said  R.  H.  Haywood,  then  being  a  member  of 
and  a  partner  in  the  said  banking  copartnership,  and  a  holder  of  1000  shares  in  the 
said  copartnership,  and  then  being  also  duly  authorized  by  the  said  copartnership,  for 
himself,  and  for  the  said  copartnership  and  his  partners,  did  acquit,  release,  and  for 
ever  discharge  the  said  S.  Mayer,  J.  Mawdesley,  R.  Lees,  and  J.  Bridgwood,  from  all 
actions,  claims,  and  demands  whatsoever,  which  the  said  R.  H.  Haywood,  the  said 
copartnership  and  his  partners,  then  had  or  might  have,  by  reason  of  the  said  debts 
then  due  from  the  said  S.  Mayer,  J.  Mawdesley,  R.  Lees  and  J.  Bridgwood,  or  any  of 
them,  to  the  said  copartnership  :  And  the  defendant  says,  that  the  said  indenture  was 
made  by  the  said  R.  H.  Haywood,  without  the  privity  or  consent  of  him  the  said 
defendant,  by  means  whereof  he  became  and  was  wholly  discharged  of  and  from  all 
liability  in  respect  of  the  said  guai'antee  or  agreement,  in  respect  of  the  said  delit  or 
sum  of  money  alleged  to  be  so  due  and  owing  from  the  said  S.  Mayer  &  Co.  to  the 
said  copartnership  as  aforesaid.     Verification. 

Replication,  that  the  .said  R.  H.  Haywood,  for  himself  and  for  the  said  copartner- 
ship, and  for  his  partners,  did  not  acquit,  release,  or  discharge  the  said  S.  Mayer, 
J.  Mawdesley,  R.  Lees,  and  J.  Bridgwood,  or  any  of  them,  in  manner  and  form,  &c.  :— 
on  which  issue  was  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after  last  Michael- 
Ex.  Div.  VIII.— 10* 
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mas  term,  the  defendant  put  in,  in  support  of  the  above  plea,  a  deed  of  composition, 
dated  7th  Marc-h,  1840,  made  lietwcen  Samuel  Mayer,  Joseph  Mawdesley,  Ralph  Lees, 
and  Jesse  Bridgwood  of  the  first  part,  Hugh  Henshall  Williamson,  R.  H.  Haywood, 
and  William  Malpass  of  the  second  part,  and  "the  several  other  persons  or  partnership 
firms,  who  liy  themselves  or  [703]  their  respective  attornies  or  agents,  have  executed 
or  shall  execute  these  presents,  being  creditors  of  the  said  S.  Mayer,  J.  Mawdesley, 
K.  Lees,  and  J.  Bridgwood,"  of  the  third  part.  This  deed,  after  reciting  that 
S.  Mayer,  J.  Mawdesley,  R.  Lees,  and  J.  Bridgwood,  had  carried  on  business  in 
copartnership  under  the  firm  of  Samuel  Maj-er  &  Co.,  and  being  indebted  to  the 
said  H.  H.  Williamson,  R.  H.  Haywood,  and  W.  Malpass,  and  to  the  several  parties 
thei'eto  of  the  third  part,  in  considerable  sums  of  money,  which  they  were  unable 
to  pay,  had  agreed  to  convey  the  whole  of  their  propert)',  except  &c.,  to  Williamson, 
Haywood  and  Malpass,  in  trust  to  sell  the  same,  and  apply  the  proceeds  in  pa3'ment 
of  the  several  sums  due  from  Mayer,  Mawdesley,  Lees,  and  Bridgwood,  to  Williamson, 
Haywood,  and  Malpass,  and  the  several  other  persons  or  firms,  parties  thereto  of 
the  third  part,  and  after  proceeding  to  convey  the  property  accordingly,  contained 
the  following  clause  : — "  In  consideration  whereof,  each  of  these  the  said  creditors, 
parties  hereto  of  the  second  and  third  parts,  doth  for  himself  and  herself,  his  and  her 
heirs,  exeeutoi's  and  admiuisti'ators,  and  partner  or  paitners  respectively,  acquit, 
release,  and  for  evei'  discharge  the  said  S.  Mayer,  J.  Mawdesley,  R.  Lees,  and 
J.  Bridgwood,  and  each  and  every  of  them,  all  and  all  manner  of  action  and  action.s, 
suit  and  suits,  cause  and  causes  of  action  and  suit,  claims  and  demands  whatsoever, 
which  they  the  said  creditors,  and  their  partner  or  partners  respectively,  now  have, 
or  which  they  or  any  of  them,  or  their  respective  heirs,  executors,  or  administrators 
respectively,  hereafter  may,  can,  or  might  have,  claim,  challenge,  or  demand,  for, 
upon,  or  by  reason  of  the  seveial  and  respective  debts  of  them  respectively,  due  and 
owing  from  the  said  S.  Mayer,  J.  Mawdesley,  J.  Lees,  and  J.  Bridgwood,  or  any  of 
them,  or  in  any  relation  thereto,  or  in  any  manner  howsoever."  This  deed  purported 
to  contain  also  an  assignment  by  Lees  of  his  personal  estate,  by  way  of  security  for  the 
debts  of  the  [704]  firm  ;  but  it  appeared  that  Lees  had  not  executed  it.  At  the 
date  of  the  deed,  a  separate  debt  of  21  1.5s.  was  due  from  Mayer  to  Haywood,  and 
the  sum  of  £L500  was  owing  from  Mayer  and  Co.  to  the  banking  company,  in  which 
Haywood  was  a  shareholder.  It  was  contended  for  the  defendant,  that  the  deed 
operated  as  a  release  of  the  partnership  debt.  The  Lord  Chief  Baron,  however,  was 
of  opinion  that  the  plea  was  not  proved,  and  under  his  direction  a  verdict  was  found 
for  the  plaintifi',  with  liberty  to  the  defendant  to  move  to  enter  a  verdict  for  him  upon 
the  sixth  issue. 

Kelly  having  obtained  a  rule  accordingly, 

Erie  and  Crompton  now  shewed  cause.  The  deed  produced  in  evidence  did  not 
prove  a  release  of  the  debt  due  from  Mayer  &  Co.  to  the  banking  copartnership,  as 
alleged  in  the  plea.  In  the  first  place,  there  is  nothing  to  satisfy  the  Court  that  the 
other  parties  did  not  intend  to  withhold  the  operation  of  it  until  Lees's  personal 
property  had  been  assigned  by  him.  [Parke,  B.  Then  it  should  have  been  delivered 
as  an  escrow.]  LTntil  all  parties  have  executed  it,  where  the  act  of  any  one  forms  a 
part  of  the  consideration  for  the  execution  by  the  opposite  party,  it  is  no  valid  deed. 
Soprani  v.  Skwro  (Yelv.  18);  Com.  Dig.  Covenant  (F.).  [Parke,  B.  But  here  an 
interest  passed  by  the  execution  by  the  other  three.]  On  this  point  Hose  v.  Poulton 
(2  B.  &  Adol.  822),  Johnson  v.  Baker  (i  B.  &  Aid.  440),  and  Button  v.  Morrison  (17  Ves. 
193;  1  Rose,  213),  were  also  referred  to. 

Secondly,  this  is  pleaded  as  a  release  to  the  three  persons  mentioned  in  the 
declaration,  of  the  debts  due  from  them  ;  whereas  the  deed  shews  that  there  were  four 
persons  in  partnership,  and  that  the  debts  were  due  from  them.  The  recitals  of  the 
deed  clearly  confine  it  to  debts  from  the  four  [705]  jointly  ;  and  the  recital  is  to  be 
looked  to,  to  explain  and  control  the  language  of  the  release  itself.  Simons  v.  Johnson 
(3  B.  &  Adol.  17-5) ;  Pai/ler  v.  Homersham  (4  M.  &  Sel.  423).  Again,  the  recital  shews 
that  the  debts  intended  to  be  released  were  the  debts  owing  from  the  firm  to  Williamson, 
Haywood,  and  Malpass  in  their  private  capacity,  not  as  members  of  any  joint-stock 
banking  company.  And  Haywood  executes  the  deed  in  his  character  of  trustee — not 
as  releasing  any  del)t.  It  does  not  even  extend  in  terms  to  debts  owing  to  themselves 
and  others.  Who  are  to  obtain  the  benefit  of  the  composition  ?  The  three  parties 
named,  and  "  the  several  other  peisons  or  pai  tnership  firms,  who  by  themselves  or 
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their  respective  attornics  h;ive  oxecuterl  or  shall  execute  these  presents  of  the  third 
part,  being  creditors  of  Mayer,  &c."  Under  no  words  of  this  trust  could  the  banking 
compiiny  be  entitled  to  receive  anything.  A  banking  cojiartnership  acts  by  its  public 
officer,  and  it  cannot  be  presumed  that  a  private  member  of  the  company  intended 
to  release  a  debt  due  to  the  copartnersliip.  The  jilea  alleges,  indeed,  that  Haywood  had 
the  authority  of  the  bank  to  release  the  debt  ;  but  there  was  no  proof  of  that  fact. 

Kelly,  and  \V.  H.  Watson,  contra.  The  question  is  not  whether  this  debt  was 
released  in  point  of  law,  but  whether  the  plea  was  proved  in  fact.  The  plea  follows 
precisely  the  words  of  the  releasing  part  of  the  deed.  It  does  not  say  that  the  release 
was  of  the  debt  for  which  this  action  is  brought,  but  applies  the  release  to  all  the  debts 
due  to  the  banking  copartnership.  Now,  in  the  first  place,  it  is  a  clear  proposition 
of  law,  that  if  one  of  several  partners  execute  a  release  of  a  debt,  that  prevents  any  of 
his  copartners  from  afterwards  suing  for  it.  Ruddock's  ca!<c  (6  Kep.  25).  And  here  it 
is  distinctly  alleged  in  the  plea,  that  Haywood  [706]  had  authority  from  the  cojiartner- 
ship to  release  their  debt,  which  is  not  denied  in  the  replication. 

It  is  said,  indeed,  that  the  release  is  confined  to  the  separate  debt  due  to  Haywood, 

and  that  the  general  tei'ms  of  the  opei'ative  part  of  the  deed  are  to  be  controlled  by 

the  recital,  according  to  the  docti'ine  laid  down  in  I'ayler  v.  llomersluim,  and  Simons  v. 

Johnfon.     The  principle  established  by  those  cases  is  not  disputed.     But  the  question 

hero  is,  whether,  taking  the  whole  instrument  together,  there  is  anything  in  the  recitals  to 

control  the  release  in  this  particular.     Haywood  executes  the  deed  once  only  :  and  it 

is  said  for  the  plaintiff,  that  that  must  l)e  taken  to  have  been  in  his  character  of  party 

of  the  second  part,  that  is,  as  trustee  and  not  as  creditor ;  but  there  is  no  authority 

for  that ;  if  it  were  so,  it  must  follow  that  a  party  under  such  circumstances  must 

execute  the  deed  twice  over.     His  one  act  of  execution  binds  him  in  every  character 

in  which  he  is  described  in  the  deed  ;  he  thereby  adopts  and  binds  himself  by  the 

whole  instrument.     It  is  urged,  that  the  recital  excludes  the  supposition  of  the  release 

applying  to  debts  due  to  Haywood  jointly  with  others.     But  it  was  not  necessar}'  to 

name  him  specially  as  a  joint  creditor ;  his  release  operates  as  well  as  party  of  the 

third  as  of  the  second  part :  and  the  deed  is  very  general  in  its  terms,  and  conveys 

the  whole  joint  and  sepaiate  property  of  the  four  debtois.     How  can  it  be  said  they 

are  not  to  have,  on  the  other  hand,  an  absolute  and  general  I'elease  fi'om  the  parties 

who  thus  divest  them  of  all  their  property  ?     They  could  never  intend  to  get  rid  of  a 

debt  of  21.   \5s.,  but  remain   liable  to  a  demand  of  £1500.     It  is   the  same  as  if 

Haywood  had  in  terms  said,  "  I,  being  a  party  of  the  second,  and  a  party  of  the  third 

part,  do  for  myself  and  my  partners  release."     [Lord  Abinger,  C.  B.     Those  only  who 

execute  for  themselves  and  their  partners,  release  for  their  partners.     Besides,  a  man 

does  not  usually  call  himself  a  partner  in  a  banking  company.     Parke,  B.     The  only 

pro-[707J-vision  in  the  deed  is  for  the  satisfaction  of  persons  who,  or  whose  firms, 

have  executed  or  shall  afterwards  execute  the  deed  ;  the  only  firm  which  can  take  a 

provision  for  the  payment  of  its  debts,  is  one  that  is  a  party  thereto  of  the  third  part ; 

therefoi'e,  it  is  in  consideration  of  the  provision  to  be  made  for  payment  of  the  firms 

parties  thereto  of  the  third  part,  that  the  three  parties  of  the  second  part  release. 

Each  releases  his  own  separate  debt,  and  those  who  aftei'wards  execute  as  partners, 

release  for  all  as  partners :  but  the  payment  of  firms  applies  only  to  those  who  execute 

of  the  third  pait.]     If  a  person,  being  a  member  of  a  partnership  firm,  executes  for 

himself  and  his  partners,  it  is  not  necessary  to  describe  him  as  a  partner,  and  as 

executing  for  them  :  if  it  were  so,  then,  if  the  firm  were  misnamed,  the  trustees  would 

have  no  power  to  pay  that  particular  debt.     [Parke,  B      It  must  be  taken  that  the 

word  "  partners  "  means  such  partners  as  take  a  benefit  under  the  deed  ;  i.e.  partners 

of  such  firms  as  shall  subscribe  it  of  the  third  part.]     The  Court  will  not  act  on  any 

distinction  between  a  joint-stock  and  any  other  partnership,  in  construing  a  deed  ; 

they  are  equally  partners  in  law,  and  a  release  is  equally  operative  in  either  case  : 

Brooks  V.  Sluad  (9  Ad.  &  Ell.  854  ;  1  P.  &  I).  615).     The  release  ought  to  be  construed 

liberally,  inasmuch  as  the  debtors  part  «'ith  all  their  property  in  consideration  of  it. 

LuKD  Ai'.iNUEK,  G.  B.  I  am  of  opinion  that  there  is  no  ground  for  making  this 
rule  absolute.  I  cannot  accede  to  much  of  the  argument  which  has  been  urged  in 
support  of  it.  If  there  had  been  an  execution  of  the  deed  by  one  person  who  was  a 
partner  in  the  ordinary  sense  of  the  word,  of  the  third  part,  and  it  had  appeared  that 
there  was  a  debt  due  to  him  individually,  and  also  to  the  firm  of  which  he  was  a 
member,  I  should  have  thought   that  it  imported  a  release  only   of  his  individual 
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debt.  I  think  it  [708]  was  meant  that  where  parties  released  for  firms,  they  should 
sign  for  theii-  tirms,  and  where  for  themselves,  that  they  should  sign  as  for  themselves 
only.  But  this  case  is  far  stionger ;  because  the  recitals  of  the  deed,  and  all  the 
other  terms  of  it,  import  that  Haywood  was  a  party  to  it  only  as  an  individual 
creditor.  There  is  no  mention  of  firms  introduced  until  the  deed  is  speaking  of  the 
parties  of  the  third  part.  But  to  suppose  that  he  signed  as  releasing  for  the  joint- 
stock  banking  company  is  absolutely  absurd.  There  is  no  evidence  that  he  knew  a 
word  about  the  debt  owing  to  them :  and  even  if,  in  the  case  of  an  ordinary  partner- 
ship, his  release  might  operate  on  behalf  of  the  firm,  it  does  not  follow  that  it  would 
extend  to  the  case  of  a  joint^stock  company.  The  members  of  such  a  company  are  not 
in  ordinary  parlance  partners  ;  and  why  should  we  construe  a  deed  as  implying  by 
that  term  the  members  of  a  joint-stock  bank,  when  we  should  not  ordinarily  so  apply 
it?  The  words  of  a  deed  are  to  be  construed  like  those  of  any  other  writing,  accord- 
ing to  the  ordinary  use  and  application  of  them.  The  members  of  such  a  company 
are  shareholders,  acting  by  means  of  directors,  and  having  no  power  of  disposition 
over  the  funds,  as  in  the  case  of  an  ordinary  partnership.  Therefore,  in  order  to  wrest 
this  into  a  release  of  the  debt  of  the  banking  company,  we  must  violate  entirely  the 
ordinary  interi^retation  of  words,  and  all  the  inferences  of  intention  arising  from  the 
recitals  of  the  deed.  I  am  of  opinion,  therefore,  that  the  plea  has  not  been  proved, 
and  that  this  rule  ought  to  be  discharged. 

Parke,  B.  I  am  also  clearly  of  opinion  that  this  rule  ought  to  be  discharged.  This 
is  an  action  on  a  guarantee  under  seal,  for  the  payment  of  debts  due  from  three 
persons  alleged  to  be  carrying  on  business  under  the  firm  of  Mayer  &  Co.,  to  the 
Commercial  Bank  of  England  :  and  the  question  is,  whether  the  release  given  by 
Mr.  Haywood,  [709]  who  was  a  member  of  the  banking  company,  to  Mayer  and  Co. 
has  released  the  debt  due  from  them  to  the  company.  The  question  arises  on  the 
sixth  plea.  [His  Lordship  stated  the  terms  of  the  plea.  And  the  point  is,  whether 
that  plea  was  supported  by  evidence  at  the  trial.  Several  objections  have  been  taken 
on  behalf  of  the  plaintiff,  but  I  think  it  sufficient  to  refer  to  one.  The  question  is, 
did  the  release  operate  as  a  discharge  of  the  debt  due  to  the  banking  company  I  That 
depends  on  the  recitals  of  the  deed,  and  on  the  language  of  the  whole  instrument 
taken  together.  [His  Lordship  read  the  recitals.]  Perhaps,  according  to  the  strict 
grammatical  construction,  those  words  applj'  only  to  joint  debts  due  from  Mayer 
&  Co. ;  but  taking  them  to  include  the  separate  debts  of  each  of  the  debtors,  they 
then  proceed  to  convey  all  their  property  to  trustees,  for  the  benefit  of  such  of  their 
creditors,  whether  individuals  or  partnership  tirms,  as  have  executed  or  shall  execute 
the  deed  of  the  third  part ;  and  then  follows  the  release,  on  the  terms  of  which  the 
present  question  arises.  That  is  in  these  words.  [His  Lordship  read  it.]  Now,  even 
supposing  the  word  "  partners  "  to  be  understood  as  applying  not  merely  to  ordinary 
commercial  partnership,  but  also  to  joint-stock  companies, — which  I  quite  agree  it 
ought  not, — at  all  events  it  is  only  to  be  construed  as  applying  to  those  firms,  some 
partner  of  which  should  e.xecute  the  deed  of  the  third  part,  and  so  derive  a  benefit 
under  the  instrument.  'I  he  execution  by  Haywood,  therefore,  is  not  a  release  of  any 
partnership  debt,  but  only  of  the  debt  due  to  him  individually.  But  I  agree  that, 
even  if  it  were  made  out  that  he  expressly  executed  for  his  partners,  we  ought  to 
construe  that  term  according  to  the  ordinary  meaning  of  language  ;  and  unless  there 
be  some  context  to  explain  it  otherwise,  or  there  be  no  other  joint  debt,  it  ought  not 
to  be  extended  to  include  a  joint-stock  banking  compaii}',  which  is  not  in  ordinary 
parlance  a  partnership,  although  certainly  the  members  are  in  law  [710]  partners. 
However,  it  is  not  necessary  to  decide  that  point,  although  I  quite  agree  with  the 
Lord  Chief  Baron  in  his  view  of  it :  but,  on  the  other  ground  I  have  referred  to,  I  am 
clearly  of  opinion  that  the  rule  ought  to  be  discharged. 

Alderson,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  same  opinion.  I  think  this  case  may  be  disposed  of  on 
this  short  ground, — that  there  is  nothing  on  the  face  of  the  deed  to  shew  that  the 
parties  meant  to  discharge  any  debts,  except  those  for  the  payment  of  which  provision 
was  made  by  the  deed.  If  they  had  so  said  in  express  terms,  the  release  clearly  could 
apply  to  no  other  ;  and  I  think  it  so  appears  bj'  necessary  implication.  It  is  clear  that 
they  never  intended  it  to  apply  to  a  case  where  one  of  the  parties  of  the  second  part 
was  a  partner,  whether  of  an  ordinary  partnership  or  of  a  joint-stock  company. 

Kule  discharged. 
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Eapson  v.  Cubitt.  Exch.  of  Pleas.  April  28,  1842. — The  defendant,  a  builder,  was 
employed  by  the  committee  of  a  club  to  execute  certain  alteration-s  at  the  club- 
house, including  the  preparation  and  fi.xing  of  gas-fittings.  He  made  a  subcon- 
tract  with  B.,  a  gas-tittei',  to  execute  this  part  of  the  work.  In  the  course  of 
doing  it,  through  B.'s  negligence,  the  gas  exploiled,  and  injured  the  plaintiff:  — 
Held,  that  the  defendant  was  not  liable  in  case  for  this  injury. 

[S.  C.  11  L.  J.  Ex.  271  ;  6  Jur.  606.     Referred  to,  Parry  v.  Smith,  1879,  4  C.  P.  D. 
.328  ;  Hardakcr  v.  Idle  District  Council,  [189G]  I  Q.  B.  344  ] 

Case.  The  declaration  stated,  that  before  and  at  the  time  of  the  committing  of 
the  grievances,  &c.,  the  plaintiff  had  been  and  was  the  butler,  and  his  wife  the  house- 
keeper, of  a  certain  club,  called  the  Clarence  Club  ;  that  the  defendant  had  l)een  and 
was  retained  and  employed  to  execute  certain  alteratiotis  and  improvements  in  the 
club-house,  and,  as  part  thereof,  to  make  certain  alterations  and  improvements  in  the 
gas-apparatus  and  gas-lights  therein  :  and  that  the  defendant  made  the  said  last- 
mentioned  alterations  with  such  gross  negligence  and  carelessnes.s,  that  by  means 
thereof  the  gas  escaped  and  exploded  with  such  force  and  violence  as  greatly  to  burn, 
wound,  and  otherwise  injure  the  plaintiff  and  his  wife.  Pleas,  first,  not  guilty  ; 
secondly,  [711]  that  the  defendant  was  not  retained  and  employed  to  execute  the  said 
alterations  and  improvements,  and  as  part  thereof,  to  make  the  said  alterations  in  the 
gas-apparatus  and  gas-lights,  in  manner  and  form,  &c.  :  on  which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after  the  last 
Michaelmas  term,  it  appeared  that  the  defendant,  a  builder,  had  contiacted  with  the 
committee  of  the  Clarence  Club  to  make  extensive  alterations  and  improvements  in 
the  club  house ;  and  amongst  the  rest,  to  prepare  and  fix  the  necessary  gas-fittings. 
The  defendant  made  a  sub-contract  with  a  pei-son  of  the  name  of  Bland,  a  gas-titter, 
to  execute  this  latter  portion  of  the  work,  and  it  was  accordingly  performed  by  Bland. 
In  consequence  of  the  omission  of  Bland,  or  some  of  his  servants,  to  turn  off  the  gas 
from  a  pipe  on  the  staircase,  a  large  quantity  of  it  escaped  therefrom  and  exploded, 
very  seriously  injuring  the  plaintiff  and  his  wife.  It  was  objected  for  the  defendant 
(amongst  other  things)  that  he  was  not  liable,  in  an  action  of  tort,  for  the  negligent 
acts  of  the  sub-con tiactor,  Bland.  The  Lord  Chief  Baron  inclined  to  this  opinion,  but 
declined  to  nonsuit ;  and  in  summing  up,  directed  the  jury  to  consider  whether  the 
injury  occurred  through  the  negligence  of  the  defendant,  or  of  any  person  employed 
by  him  ;  and  the  juiy  found  a  verdict  for  the  plaintiff,  damages  £500,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Biggs  Andrews  having  obtained  a  rule  nisi  accordingly, (a)  citing  Stone  v.  Cariuright 
(6  T.  E.  411),  and  Bush  v.  Steinman  (1  Bos.  &  P.  404), 

[712]  Piatt,  Saunders,  and  Sir  J.  Bayley  now  shewed  cause.  The  defendant  is 
responsiljle  for  the  negligence  of  Bland,  who  was  employed  by  him.  The  case  falls 
within  the  principle  of  IFitte  v.  Ua;/ue  (2  Dowl.  &  R.  33),  where  an  engineer,  who  was 
employed  to  construct  a  steam-engine  boiler,  was  held  liable  for  the  consequences  of 
an  explosion  produced  by  the  insufficiency  of  the  materials,  the  Itoiler  being  under  the 
management  of  his  servants.  [Alderson,  B.  There  the  engine  was  worked  by  the 
man  who  had  misconstructed  it.  Parke,  B.,  referred  to  Quarman  v.  Burnett  (6  M.  cfe  W. 
499).]  In  Bandlemi  v.  Murrai/  (8  Ad.  &  E.  109  ;  3  N.  i<j  P.  239),  the  defcTidants,  who 
were  warehousemen,  engaged  a  master  porter  to  lower  a  bai-rel  of  flour  from  their 
warehouse  ;  and  during  t-he  process  of  lowering  it,  the  barrel  fell  and  injured  the 
plaintiff,  owing  to  the  defectiveness  of  a  I'ope  furnished  by  the  master  porter ;  the 
defendants  were  held  to  be  liable  for  the  injury.  That  was,  eq\uilly  with  the  present, 
the  case  of  a  contract ;  and  shews  that  the  servant,  for  whose  acts  the  employer  is 
liable,  does  not  mean  a  menial  servant,  but  any  one  who  is  performing  a  service  for 
another  by  whom  he  is  employed.  So,  in  Bush  v.  Steinman,  the  owner  of  a  house,  who 
had  contracted  with  a  workman  for  the  repair  of  it,  was  held  to  be  responsible  for  an 

(a)  He  obtained  a  rule  also  for  arresting  the  judgment,  on  the  ground  that  the 
plaintiff,  not  being  a  member'  of  the  club  with  whom  the  defendant  had  contracted, 
and  no  public  duty  being  imposed  upon  the  defendant,  had  no  right  of  action  ;  but 
on  this  point  the  Court  gave  no  judgment.  Lancjridge  v.  Levij,  2  iVI.  ife  W.  .519,  was 
referred  to. 
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injury  occasioned  hy  the  negligence  of  a  suh-eonti-actor.  Heath,  J.,  there  says, — "I 
found  my  opinion  on  this  single  point,  that  all  the  sub-contracting  parties  were  in  the 
employ  of  the  defeiitlant."  So  also,  in  Matthews  v.  The  IFest  London  IJ'uterworks  Oompauy 
(3  Ganipb.  403),  it  was  held  that  an  action  might  be  maintained  against  the  company 
by  a  person  who,  in  passing  along  the  street,  had  been  injured  by  reason  of  the 
negligence  of  workmen  employed  by  persons  who  had  contracted  with  the  company 
to  lay  down  watei-pipes.  [Lord  Abinger,  C.  B.  There  the  defendants  caused  their 
sub-[713]-contractor  to  commit  a  public  nuisance.]  In  Hates  v.  Filling  (6  B.  &  Or.  3S  ; 
9  JX  it  R.  4-i),  the  general  piinciple  was  recognized,  that  any  one  who  employs  another 
to  do  an  act,  in  the  course  of  which  he  commits  a  trespass,  is  equally  liable  with  him.  ^ 
B.  Andrews  and  J.  Henderson,  contra,  were  stopped  by  the  Court.  i 

Loud  Abinger,  C.  B.  The  rule  must  be  absolute  to  enter  a  nonsuit.  The 
injury  was  occasioned  by  the  Tiegligence  of  Bland,  who  did  not  stand  in  the  relation 
of  servant  to  the  defendant,  but  was  merely  a  sub-contractor  with  him  ;  and  to  him 
the  plaintiff  must  look  for  redress.  I  think  the  true  principle  of  law,  consistent  with 
coramon  sense,  was  laid  down  in  the  case  of  Qiwrman  v.  Burnett,  in  which  all  the 
previous  cases  on  this  subject  were  cited  and  considered,  and  some  distinguished  and 
some  overruled.  I  have  alway  been  of  the  same  opinion,  and  therefore  see  no  reason 
for  departing  from  that  decision. 

Pakke,  B.     I   am  of  the  same  opinion.     The   plaintilT  has  his  remedy  against 
Bland,  whose  negligence  was  the  cause  of  the  injury  ;  if  he  attempts  to  go  further, 
and  to  ti.x  the  defendant,  it  can  only  be  on  the  grounds  of   Bland's  being  the  servant 
of  the  defendant :  but  then  the  obvious  answer  is,  that  Bland  was  only  a  sub-contractor 
to  do  certain  of  the  works,  and  that  the  relation  of    master  and  servant   did  not 
subsist  between  him  and  the  defendant.     The  true  rule  on  this  subject  was  laid  down 
by  this  Court  in  the  ease  of  Qnariaan  v.  Burnett,  which  is  directly  in  point,  and  can- 
not be  distinguished  from  the  present  case.     The  Court  there  said, — "The  liability 
by  virtue  of  the  principle  of  relation  of  master  and  servant  must  cease  when  the 
relation  itself  ceases  to  exist ;  and  no  other  person  than  the  master  of  such  servant 
can  be  liable,  on  the  simple  ground  [714]  that  the  servant  is  the  servant  of  another, 
and  his  act  the  act  of  another  ;  consequently,  a  thii'd  person  entering  into  a  contract 
with  the  master,  which  does  not  raise  the  relation  of  master  and  servant  at  all,  is  not 
thereby  rendei'ed  liable."     And  again, — "  It  is  true  that  there  are  cases — for  instance, 
that  of  Bush  v.  Steinman,  Sli/  v.  Edgeley  (6  Esp.  6),  and  others— and  perhaps  amongst 
them  may  be  classed  the  recent  case  of  Eandleson  v.  Murray — in  which  the  occupiers 
of  land  or  buildings  have  been  held  responsible  for  acts  of  others  than  their  servants, 
done  upon,  or  near,  or  in  respect  of  their  property.     But  those  cases  are  well  dis- 
tinguished by  my  brother  Littledale,  in  his  very  able  judgment  in  Laugher  v.  Pointer 
(5  B.  &  Cr.  547  ;  S  I).  &  E  5.59).     In  that  case  he  says, — '  The  rule  of  law  may  be, 
that  in  all  cases  where  a  man  is  in  possession  of  fixed  property,  he  must  take  cave 
that  his  property  is  so  used  and  managed  that  other  persons  are  not  injured  ;  and 
that,  whether  his  property  be  managed  by  his  own  immediate  servants,  or  by  eon- 
tractors  or  their  servants.     The  injuries  done   upon  lands  or  buildings  are  in  the 
nature  of  nuisances,  for  which  the  occupier  ought  to  be  chargeable,  when  occasioned 
by  any  acts  of  per.sons  whom  he  brings  upon  the  pi'cmises.     The  use  of  the  premises  is 
confined  by  the  law  to  himself,  and  he  should  take  care  not  to  bring  persons  there  who 
do  any  mischief  to  others.' "     The  case  of  Qaarnian  v.  Burnett  has  been  approved  of, 
in  its  main  principles,  by  the  Court  of  Queen's  Bench,  in  the  case  of  MilUgan  v.  Wedge 
(12  Ad.  &  Ell.   737;    4  P.  &  D.  714).     There  a  butcher  had  employed  a  licensed 
drover  to  drive  home  a  bullock  he  had  bought  at  Smithfield  market,  and  the  drover's 
boy,  by  his  negligent  driving,  had  allowed  the  bullock  to  run  into  the  plaintiff's  show- 
room, where  it  did  considerable  damage  ;  it  was  held  that  the  owner  of  the  bullock 
was  not  liable  for  the  damage  ;  and  Lord  Denman  [715]  there  said, — "  In  Bandleson 
v.  Murray,  the  work  to  be  done  was  necessary  work  done  on  the  premises ;  the  owner 
woidd  have  been  liable  if  he  had  used  his  own  servants  and  his  own  tackle  ;  by  hiring 
a  porter  and  his  tackle  for  a  day,  he  could  not  exempt  himself  from  that  liability." 
Lord  Denman  there  seems  to  adopt  the  distinction  which  this  Court,  in  Quarman  v. 
Burnett,  said  ought  to  be  taken.     If  a  man   has  anything  to  be  done  on  his  own 
premises,  he  must  take  care  to  injure  no  man  in  the  mode  of  conducting  the  work. 
Whether  he  injures  a  passengei'  in  the  street,  or  a  servant  employed  about  his  woi'k, 
seems  to  make  no  difference.     I  think,  therefore,  that  as  Bland  was  a  sub-contractor 
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aiii]  not  the  servant  of  the  defendant,  (lie  latter  is  not  liable,  and  the  inie  for  a  non- 
suit must  be  made  absolute. 

Alderson,  B.,  and  Koi.fe,  B.,  concurred. 

Rule  absolute. 


[716]    In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Sir  John  Tobin,  Knt.  v.  Cr.wvford  .\nd  Others.  Exeh.  Chamlier.  April  2G, 
1842.— Goods  were  shipped  at  Bombay  on  board  a  ship  of  the  ijlaintitV,  a  .ship- 
owner in  Liverpool,  and  b\'  the  bill  of  lading  were  to  be  delivei'ed  "  unto  ordei-, 
or  to  hi.s  and  theii'  assigns,  on  pajdng  freight  for  the  same."  The  bill  of  lading 
was  indorsed  l)y  the  shipper,  and  forwarded  to  defendants,  East  India  agents  in 
London,  who  indorsed  it  in  blank  to  C.  &  Co.,  their  factors  in  Liverpool.  On 
the  arrival  of  the  goods  at  Liverpool,  C.  &  Co.  presented  the  bill  of  lading  to 
the  plaintiff,  and  received  the  goods;  the  plaintiff'  deljiting  C.  ife  Co.  with  the 
freight.  Afterwards  C.  &  Co.  became  bankrupt  without  having  ])aid  the  freight, 
whereupon  the  defend.'ints  claimed  the  goods  from  them,  and  took  pos.scssion  of 
them  : — Held,  on  error  brought  upon  the  judgment  of  the  Court  of  Exchequei', 
that  the  defendants  were  not  liable  to  the  plaintiff  for  the  unpaid  freight ; 
affirming  the  judgment  of  the  Court  below. 

[See,  as  to  costs,  10  M.  &  W.  602 ;  2  Dowl.  (N.  S  )  541.] 

A  writ  of  error  having  been  brought  on  the  judgment  of  the  Court  of  Exchequer 
in  this  case,(a)  the  case  was  argued  in  this  Court  in  the  vacation  after  Trinity  Term, 
1841,  by  Sir  F.  Pollock  for  the  plaintiff,  and  by  Erie  for  the  defendants. 

The  Court  took  time  to  consider,  and  now  the  judgment  of  the  Court  was 
delivered  by 

TiND.\L,  C.  J.  This  was  an  action  of  indebitatus  assumpsit  for  freight.  The 
defendants  pleaded  three  pleas;  1st,  non  assumpserunt ;  2nd,  a  special  plea,  shewing 
that  the  bills  of  lading  of  the  goods  had  been  indorsed  to  Couplaud  &  Duncan,  that 
Coupland  &  Duncan  received  the  goods  from  the  plaintiff',  (the  ship  owner),  under 
those  bills  of  lading,  and  that  the  plaintiff  debited  them  in  account  for  the  freight ; 
3rd,  a  special  custom  at  Liverpool,  which  being  negatived  by  the  jury,  that  plea  is 
out  of  the  case. 

To  the  2nd  plea  the  plaintiff  replied,  that  the  defendants  were  the  consignees  of 
one  of  the  bills  of  lading  and  the  first  indorsees  of  the  rest,  and  were  the  owners  of 
all  the  [717]  goods  ;  that  the  defendants  indorsed  the  bills  of  lading  to  Couplaud  & 
Duncan,  without  consideration,  as  their  agents  only ;  that  the  plaintiff',  when  he 
delivered  the  goods  to  Coupland  &  Duncan,  was  ignorant  that  they  were  agents  only, 
and  had  never  received  the  freight.  The  defendants  lejoined,  admitting  that,  at  the 
time  of  the  indorsement  and  delivery  of  the  bills  of  lading,  they  were  the  owners  of 
the  goods,  but  that  they  indorsed  the  bills  of  lading  to  Coupland  &  Duncan  as  their 
agents  for  sale,  but  without  so  describing  them,  and  for  the  purpose  of  vesting  the 
legal  ownership  in  them,  without  this,  that  they  the  defendants,  at  the  time  when  the 
goods  were  delivered  by  the  plaintiff'  to  Coupland  &  Duncan,  were  the  owners  of  the 
goods  in  manner  and  form,  &c. 

The  plaintiff'  demurred  specially.  LTpon  this  demurrer  the  plaintiff  had  judgment 
in  the  Court  below. 

The  cause  went  to  trial  upon  the  issues  in  fact.  And  upon  the  first  issue  of  non 
assumpserunt,  the  jury  found  a  special  verdict,  stating  in  substance  that  the  defendants 
were  owners  of  the  goods  ;  that  they  had  indorsed  the  bills  of  lading  to  Coupland  & 
Duncan  in  blank,  without  consideration,  and  as  their  agents ;  that  Coupland  &  Duncan 
obtained  the  goods  as  indorsees  of  the  bills  of  lading ;  that  the  plaintiff'  debited  them 
in  account  for  the  freight,  but  did  not  know  that  they  were  agents  only  ;  that  Coupland 
&  Duncan  became  bankrupts  in  about  two  months  ;  and  that  the  plaintiff  had  received 
no  freight.     Upon  this  special  verdict  the  Court  below  has  given  judgment  for  the 

(a)  See  the  case  reported,  ante,  vol.  5,  p.  235. 
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defendants.     On  the  part  of  the  plaintiflF,  it  is  now  contended,  that  as  Coupland  & 
Duncan  were  niei'e  agents  for  the  defendants,  their  receipt  of  the  goods  under  the 
bills  of  lading  is  in  law  a  receipt  by  the  defendants,  and  that  an  implied  promise  by 
the  defendants  to  pay  the  freight  arises    from  that  receipt,  and  that  although  the 
plaintiff  debited  Coupland  &  Duncan  for  the  freight  at  first,  in  ignorance  of  their  being 
asients,  yet  that  when  he  discovered  that  [718]  they  were  so,  he  was,  as  in  ordinary 
cases  of  agencies,  at  liberty  to  proceed  against  their  principals,  the  defendants,  it  not 
being  shewn  by  the  special  verdict,  that  their  situation  or  right  as  against  Coupland 
&  Duncan  had  been  in  any  way  affected,  or  that  they  had  furnished  Coupland  & 
Duncan  with  money  to  pay  the  freight.     The  defendants,  on  the  other  hand,  contend 
that  as  the  bills  of  lading  made  the  goods  deliverable  to  order  or  assigns  on  paying 
freight  for  the  .same,  the  plaintiff  should  have  required  the  payment  before  he  delivered 
thegoods,  and  that  not  having  so  done,  he  must  be  taken  to  have  given  credit  to 
Coupland  &  Duncan  only,  they  being  the  only  actual  indorsees  and  holders  of  the  bills 
of  lading,  from  whom  only  the  law  would  imply  a  promise  to  pay  the  freight  arising 
from  the  receipt  of  the  goods  under  the  l)ills  of  lading,  unless  it  had  been  shewn  by 
the  special  verdict  that  Coupland  &  Duncan  had  express  authority  from  the  defendants 
to  pledge  their  credit  for  the  freight.     This  was  the  view  of  the  case  adopted  by  the 
Court  below  in  giving  their  judgment,  and  we  are  of  opinion  that  it  is  the  correct  view. 
None  of  the  cases  cited  on  the  argument  are  directly  in  point— for  in  all  of  them  the 
agent  had  authority  to  pledge  his  principal's  credit.     A  master  who  sends  his  servant 
to  buy  goods,  and  gives  him  no  money  to  pay,  doubtless  authorizes  him  to  pledge  his 
credit.     A  person  who  employs  an  agent  to  purchase  goods  on  the  usual  terms  of  any 
particular  ti'ade  doubtless  gives  the  like  authority,  and  so  in  other  instances.     But  it 
is  by  no  means  a  matter  of  course  that  credit  should  be  given  for  freight  under  bills 
of  fading,  which  make  the  goods  deliverable  on  paying  freight ;  and  it  is  plain  that 
where  such  credit  is  given,  it  is  on  the  responsibility  of  the  individuals  actually  receiv- 
ing the  goods,  or  in  consequence  of  the  usual  course  of  dealing  between  them  and  the 
ship-owner.     Accordingly,  the  special  verdict   finds  here   that  the  plaintiff  debited 
Coupland  &  Duncan  in  account  with  the  fieight,  shewing  that  there  were  transactions 
between  them  of  [719]  which  the  defendants  are  not  found  to  have  any  knowledge. 
And  as  to  the  argument,  which  was  so  much  pressed  on  the  part  of  the  plaintiff",  of 
the  great  injustice  that  the  defendants  should  receive  their  goods  without  the  payment 
of  any  freight,  if  the  fact  is  so,  the  answer  is  that  it  is  the  voluntary  act  of  the  plaintiff, 
who  chose  to  give  credit  to  Coupland  &  Duncan,  the  owners  of  the  goods  on  the  face 
of  the  bill  of  lading  ;  but  the  fact  that  the  goods  came  to  the  defendants'  hands  without 
payment  of  freight  by  no  means  appears  upon  the  special  verdict.     If  the  plaintiff  was 
indebted  to  the  bankrupts  to  the  amount  of  the  freight,  the  freight  will  be  set  off 
against  the  debt,  and  then  the  assignees  might  recover  the  full  amount  of  the  freight 
against  the  defendants,  subject  to  any  cross  demand.     But  however  this  may  be,  we 
think  the  plaintiff's  demand  against  the  defendants  is  completely  answered  at  law,  by 
the  fact  that  the  bankrupts  were  not  the  agents  of  the  defendants  in  procuring  the 
delivery  of  the  goods  on  credit  for  the  freight. 

Under  these  circumstances,  we  are  of  opinion  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed. 

Nothing  was  said  on  eithei'  side  upon  the  argument,  as  to  the  grounds  on  which 
judgment  was  given  for  the  plaintiff  on  the  second  plea,  and  the  rejoinder  arising  out 
of  it ;  nor  was  any  objection  made  to  that  judgment  on  the  part  of  the  defendants, 
therefore  it  is  not  necessarj'  for  us  to  consider  that  question. 

Judgment  affirmed. 


[720]    Exchequer  of  Pleas. 

Lewin  v.  Edwards.  Exch.  of  Pleas.  April  30,  1842. — Where  the  drawer  of  a  bill 
indorses  it  in  blank,  and  delivers  it  to  A.,  who  passes  it  without  a  fresh  indorse- 
ment to  B.,  B.  cannot  maintain  an  action  of  debt  on  it  against  the  drawer. 
— A  declaration  in  debt  contained  a  count  on  a  bill  of  exchange  by  indorsee 
against  drawer,  and  also  counts  for  money  paid,  and  on  an  account  stated.  It 
appeared  from  one  of  the  pleas  to  the  first  count,  that  the  plaintiff  and  defendant 
were  not  immediate  parties  to  the  bill,  aud  the  Court  therefore  held  that  the 
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plaintiff  could  not  recover  on  that  count :  and  the  plaintiff  havinj;  at  the  trial 
obtained  a  verdict  for  the  amount  of  the  bill,  with  general  damages,  the  Court 
awarded  a  venire  de  novo,  but  refused  to  arrest  the  judgment. 

[S.  C.  1  Dowl.  (N.  S.)  639  ;  11  L.  J.  E.x.  -291  ;  6  Jur.  401.] 

Debt  on  a  bill  of  exchange,  drawn  by  the  defendant  on  C.  H.  W.,  and  alleged  to 
have  been  indorsed  by  him  to  the  plaintiff;  with  counts  for  money  paid,  and  on  an 
account  stated.  The  defendant  pleaded  to  the  first  count  of  the  declaration,  first, 
that  he  did  not  indorse  the  bill  ;  secondly,  that  it  was  not  duly  presented  for  ])aynient ; 
thirdly,  that  he  the  defendant  had  not  due  notice  of  the  presentment  ami  dishonour  ; 
and  fourthly',  that  after  the  making  of  the  bill,  the  defendant  indorsed  and  delivered 
it  in  blank  to  one  Whitehead,  who  afterwards  delivei'ed  it,  with  the  defendant's  said 
indoi'sement  thereon,  to  the  plaintiff',  without  value  or  consideration,  which  is  the 
same  supposed  indorsement  by  the  defendant  to  the  plaintiff  in  the  first  count  of  the 
declaration  mentioned  ;  and  that  there  never  was  any  value  or  considei'ation  passing 
from  the  plaintifi'  to  the  defendant  in  respect  of  the  said  bill.  Verification.  Plea 
to  the  second  and  third  counts,  tion  assumpsit.  To  the  fourth  plea  the  plaintiff 
replied,  that  Whitehead  did  not  deliver  the  bill  to  him  the  plaintiff  without  value  or 
consideration. 

At  the  trial  before  Eolfe,  B.,  at  the  Middlesex  sittings  in  last  Hilary  Term,  the 
cause  was  taken  as  undefended,  and  a  general  verdict  was  found  for  the  plaintifi'  for 
511.  Is.,  the  amount  of  the  principal  and  interest  on  the  bill. 

In  the  same  term,  W.  H.  Watson  obtained  a  rule  to  shew  cause  why  the  judgment 
should  not  be  arrested,  on  the  ground  that  an  action  of  debt  could  not  1)6  maintained 
by  the  second  indorsee  of  a  bill  of  exchange  against  the  drawer,  there  being  no  piivity 
of  contract  between  them. 

Ogle  now  shewed  cause.  First,  inasmuch  as  the  plain-[721]-tift' has  a  right  at  all 
events  to  retain  his  verdict  on  the  common  counts  of  the  declaration,  the  judgment 
ought  not  to  be  arrested,  but  the  verdict  should  have  been  distributed  by  an  applica- 
tion to  a  Judge  at  chambers.  The  defect  resembles  that  of  a  misjoinder  of  counts, 
where  the  verdict  may  be  amended  by  the  Judge's  notes.  Tidd's  Pr.  919  (9th  ed.). 
In  Leach  v.  Thomas  (2  M.  &  W.  427),  that  course  might  have  been  adopted,  but  that 
the  plaintiff'  could  not  say  on  which  breach  he  was  entitled  to  recover,  and  on  that 
ground  a  venire  de  novo  was  awarded.  Secondly,  the  action  is  maintainable.  The 
principle  to  be  derived  from  the  cases  of  Bishop  v.  Young  (2  Bos.  &  P.  78),  Siralion  v. 
Hill  (3  Price,  253),  Priddy  v.  Henbrcy  (1  B.  &  C.  674  ;  3  D.  &  K  165),  and  JFatkins 
v.  JFake  (7  M.  &  W.  488),  is,  that  debt  will  lie  on  a  bill  of  exchange,  wherever  privity 
exists  between  the  parties  to  the  action.  Such  privity  exists  in  this  case,  by  reason 
of  the  law  merchant.  The  defendant's  indorsement  being  in  blank,  and  there  being 
no  intermediate  names  upon  the  bill,  the  plaintiff  had  no  remedy  on  it  against 
Whitehead,  and  the  first  party  against  whom  he  could  recover  is  the  present 
defendant.  Why  is  it  that  the  plaintiff  is  allowed  to  recover  upon  the  count  for 
money  paid,  but  that  a  privity  of  contract  exists  between  him  and  the  defendant  by 
reason  of  the  indorsement?  In  Bayley  on  Bills  (5th  edit.),  it  is  laid  down  that 
"a  bill  is  prima  facie  evidence  of  money  lent  by  the  payee  to  the  drawer,  and  conse- 
quently of  money  had  and  received  by  the  drawer  to  the  use  of  the  holder,  and  of 
money  paid  by  the  holder  to  the  use  of  the  drawer."  The  plaintifi' and  defendant  are 
in  eflect  immediate  parties  to  the  bill.  [Parke,  B.  Supposing  for-  the  present  that 
you  cannot  recover  on  the  first  count,  how  can  you  get  rid  of  the  difficulty  arising 
from  the  nominal  damages  being  assessed  generally  ?  You  cannot  get  your  costs 
without  the  da-[722]-mages,  which  are  general ;  and  if  you  release  the  damages, 
you  lose  your  costs,  by  the  Statute  of  Gloucester.  Lord  Abinger,  C.  B.  There  is  in 
this  case  no  evidence  but  the  bill ;  therefore,  if  the  verdict  were  set  right  by  the 
Judge's  notes,  it  would  be  for  the  plaintiff'  only  on  the  count  upon  the  bill ;  and  if 
that  be  bad,  must  not  the  judgment  be  arrested?  If  the  plaintiff  had  gone  down  to 
trial  upon  the  count  for  money  paid  only,  he  would  have  been  nonsuited  ;  the  bill 
would  be  no  evidence  on  that  count,  as  between  these  parties.]  Mr.  Justice  Bayley 
lays  it  down  generally  that  the  bill  is  evidence  of  money  paid  by  the  holder  to  the 
use  of  the  drawer.  [Parke,  B.  That  must  surely  mean  where  the  bill  has  been 
dishonoured  and  taken  up  by  the  plaintiff.     But  at  all  events,  if  the  bill  be  evidence 
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on  the  count  for  money  paid,  the  phiintitl'  must  sue  on  that  count  and  no  other ;  not 
upon  the  liill,  except  against  an  immediate  party  ;  and  here,  althou4;h  prima  facie  the 
deehiration  presents  a  good  cause  of  action,  yet  the  plea  shews  that  the  defendant  was 
not  an  immediate  party.] 

W.  H.  Watson,  contn'i.  Assuming  that  the  plaintiff  is  not  entitled  to  recover 
upon  the  bill,  the  motion  is  properly  made  for  an  arrest  of  judgment.  Upon  this 
record,  the  plaintiff  recovers  the  entirety  of  his  debt,  and  also  damages  for  the  detention 
of  that  whole  debt ;  that  the  damages  are  nominal  can  make  no  difference  in  the 
consideration  of  the  pleadings.  They  are  not  always  so  in  debt ;  as  in  debt  on  a 
mortgage  deed,  where  interest  after  the  day  of  payment  is  recoverable  as  damages. 
Then  the  damages  being  general,  and  one  of  the  three  counts  of  the  declaration  being 
answered,  the  judgment  must  be  arrested.  [Parke,  B.  The  question  is,  whether 
a  venire  de  novo  ought  not  to  be  awarded.  In  case  of  a  defective  count  or  breach, 
the  court  is  to  award  a  venire  de  novo  ;  Leach  v.  Thomaa  ;  is  there  any  difference  where 
one  count  is  answered?]  The  last  case  on  this  subject  is  that  of  [723]  Corner  v. 
Shew  (3  M.  &  W.  350),  where  there  was  a  misjoinder  of  counts,  the  Court  arrested 
the  judgment;  and  this,  looking  at  the  whole  record,  is  substantially  the  same  case; 
for  the  plea  shews  that  these  counts  have  been  misjoined.  This  is  not  a  case  for  a 
venire  de  novo,  there  having  been  no  fault  in  the  jury  :  and  if  it  were  awarded,  the 
issues  on  the  first  count  must  be  tried  again,  as  well  as  on  the  other  counts.  [Parke,  B. 
On  a  new  trial,  the  plaintiff'  may  sever  the  damages,  and  assess  them  separately  on 
the  2nd  and  3rd  counts.]  But  the  jury  must  also  find  the  debt,  because  there  are 
express  issues  upon  it.  On  the  other  point,  as  to  the  maintenance  of  the  action,  he 
was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  think  the  judgment  in  this  case  cannot  be  sustained. 
Here  is  a  general  verdict  for  the  plaintiff,  for  the  debt,  and  also  for  the  damages 
arising  from  the  detention  of  the  debt.  Then  the  first  count  is  answered  on  the 
record,  because  the  contract  transferred  by  the  delivery  of  the  bill  to  the  plaintiff, 
being  only  the  contract  on  the  bill,  he  cannot  sue  this  defendant,  with  whom  he  has 
no  privity  of  contract,  in  an  action  of  debt ;  and  therefore  on  that  count  no  judgment 
can  be  entered.     The  rule  will  be  absolute  for  a  venire  de  novo. 

Parke,  B.  I  am  of  the  same  opinion.  On  the  face  of  the  declaration  there 
appears  a  good  cause  of  action  in  debt,  because  the  plaintiff  and  defendant  appear  to 
be  immediate  parties  to  the  bill  ;  but  when  the  whole  of  the  case  is  disclosed  on  the 
record,  no  such  contract  appears  as  that  which  is  set  forth  in  the  declaration,  because 
the  bill  having  been  indorsed  in  blank  by  the  defendant,  and  transferred  by  delivery 
to  a  third  person,  and  by  him  handed  over  to  the  plaintiff,  no  privity  of  contract 
exists  between  [724]  the  plaintiff'  and  the  defendant ;  therefore,  unless  the  holder  of 
a  banker's  cheque  can  sue  the  maker  of  it  in  debt,  the  present  plaintiff  cannot  recover  ; 
but  for  that  there  is  no  authority.  In  this  case,  as  in  that,  there  is  no  privity  of 
contract,  and  therefore  an  action  of  debt  cannot  be  maintained.  That  being  so,  and 
there  having  been  a  general  assessment  of  damages  on  the  whole  declaration,  the 
question  is,  can  we  deal  with  the  case  otherwise  than  by  arresting  the  judgment? 
Now  the  plaintiff"  is  not  entitled  to  costs  otherwise  than  by  virtue  of  the  damages ; 
and  we  cannot  take  notice,  with  reference  to  this  question,  that  they  are  merely 
nominal.  1  he  judgment,  therefore,  cannot  stand  ;  and  the  only  remaining  question 
is,  whether  we  ought  to  arrest  the  judgment,  or  to  award  a  venire  de  novo.  And  I 
think  the  case  is  not  distinguishable  from  that  of  an  ordinary  assessment  of  damages 
on  a  bad  and  also  on  a  good  count  or  breach,  and  therefore  that,  according  to  the 
authority  of  Leach  v.  Thomas,  which  has  been  confirmed  by  the  Court  of  Common 
Pleas  in  Gould  v.  Oliver  (2  Scott,  N.  R.  241  ;  2  Man.  &  Gr"  208),  a  venire  de  novo 
ought  to  be  awarded. 

Alderson,  B.,  and  Kolfe,  B.,  concuired. 

Venii'e  de  novo  awarded. 
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[725]  Howard  v.  Williams.  Exch.  of  Pleas.  May  3,  1842.— A  notice  to  produce 
was  served  on  the  ilefendant's  attorncj'  at  hi.s  residence,  twenty  miles  from  the 
place  of  ti'ial,  at  eight  p.m.  on  the  night  before  the  trial.  The  defendant  resided 
in  the  same  town  with  the  attorney,  but  was  not  at  home  on  that  evening  until 
twelve  o'clock  :  Held,  too  late. 

[S.  C.  1  Dowl.  (N.  S.)  877  ;  11  L.  J.  Ex.  279.] 

Debt  for  goods  sold,  and  on  an  account  stated.  Plea,  nun(]uam  indebitatus.  The 
particulars  of  demand  were  for  goods  supplied  by  the  plaintitl',  who  was  an  innkeeper, 
to  the  defendant,  in  the  year  18.'iG.  At  the  trial  of  the  cause,  at  Monmouth,  before 
the  under-sherift'  of  Monmouthshire,  it  was  proved  that  in  the  yeai'  1836  a  bill  had 
been  delivered  by  the  plaintift"  to  the  defendant's  wife,  by  whom  the  debt  was  con- 
tracted. Notice  to  produce  this  bill  was  given  to  the  defendant's  attorney  ;it  New- 
port, (twenty  miles  from  Monmouth),  where  both  he  and  the  defendant  lived,  at 
eight  o'clock  in  the  evening  of  the  day  before  the  trial.  The  attorney  had  to  set  off 
from  Newport  to  Monmouth  between  six  and  seven  o'clock  the  next  morning,  in 
order  to  attend  the  trial  of  the  cause.  It  was  objected  for  the  defendant,  that  this 
notice  was  not  given  in  sufficient  time  to  let  in  secondary  evidence  of  the  account. 
The  uiider-sherifl'  overruled  the  objection,  and  the  plaintitT's  books,  from  which  the 
account  had  been  made  out,  were  produced  in  evidence,  and  the  plaintift' had  a  verdict 
for  71.  3s.  ;  the  jury  stating  their  opinion  that  the  defendant  had  no  knowledge  of 
the  debt  having  been  contracted. 

In  the  present  term,  Cxray  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
the  evidence  had  been  improperly  admitted  ;  and  produced  affidavits,  stating  that 
the  attorney  never  had  the  account,  and  that  at  the  time  of  the  service  of  the  notice, 
the  defendant  was  not  at  home,  and  did  not  come  home  until  twelve  o'clock  at  night. 
He  cited  Ui/nu;  v.  Harvey  (2  M.  &  Rob.  89). 

Whateley  now  shewed  cause.  The  notice  to  produce  was  [726]  suflicient  in  this 
case.  If  the  account  was  in  existence,  it  might  have  then,  by  the  exercise  of  reason- 
able diligence,  been  found  and  produced  on  the  trial.  Here  the  defendant  and  his 
attorney  were  both  living  near  each  other  in  the  same  town,  and  there  was  ample 
time,  after  the  receipt  of  the  notice,  for  the  latter  to  have  communicated  with  his 
client,  and  obtained  the  document.  There  is  no  general  rule  of  law  which  limits  any 
particular  time  for  the  service  of  a  notice  to  produce  ;  the  only  question  in  each  ca.se 
is,  whether  the  party  had,  under  all  the  circumstances  of  the  case,  reasonable  notice, 
so  as  to  enable  him  to  produce  the  document  at  the  trial. 

Gray,  contra,  was  not  called  on. 

Lord  A  dinger,  C.  B.  The  sole  question  is,  whether  the  service  of  this  notice  to 
produce  was  sufficient ;  and  we  think  it  was  not.  It  was  served  upon  the  attoi'ney, 
at  eight  o'clock  at  night,  he  having  to  leave  at  an  early  hour  the  next  morning,  in 
order  to  attend  the  trial  of  the  cause.  A  paity  is  not  bound  to  abstain  from  his 
necessary  business,  and  always  to  be  at  home  ready  to  receive  notices  :  and  if  he 
were,  he  is  not  bound  at  such  a  time  of  the  night  to  make  a  search  for  papers.  It  is 
not  necessary  to  lay  down  any  general  rule,  but  we  think  that  in  the  circumstances 
of  this  case  the  notice  was  insufficient.  It  follows  that  no  evidence  of  the  contents 
of  the  document  was  admissible  ;  and  the  rule  for  a  new  trial  must  therefore  be  made 
absolute. 

Parke,  B.,  Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


[727]  Turquand  and  Another,  Assignees,  kc.  v.  Hawtrey  and  Another. 
Exch.  of  Pleas.  May  3,  1842.— A  rule  to  strike  out  pleas  allowed  by  a  judge 
at  chambers  will  not  "be  entertained  by  the  Court ;  the  rule  should  be  to  set  aside 
the  judge's  order.— To  an  action  of  trover  by  assignees  of  a  bankrupt,  the  defen- 
dant pleaded,  first,  a  traverse  of  the  plaintift''s  property  as  assignees  ;  secondly, 
that  after  the  bankruptcy,  and  before  the  fiat,  the  plaintiffs,  as  assignees,  by 
reason  of  the  relation  of  their  title  to  the  time  of  the  bankruptcy,  although  not 
then  appointed,  were  the  owners  of  and  entitled  to  the  possession  of  the  goods  : 
that  the  bankrupt,  subject  only  to  their  said  title  as  assignees,  was  possessed  of 
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the  goods,  and  that  the  defetidants  took  them  under  an  execution  bona  fide 
executed  and  levied  against  him  without  any  notice  of  any  prior  act  of  bank- 
ruptcy. Semble,  per  Parke,  B.,  that  the  latter  plea  amounted  only  to  an 
argumentative  traverse  of  the  possession  of  the  plaintifl''s  assignees,  and  therefore 
that  the  two  pleas  could  not  be  pleaded  together. 

[S.  C.  1  Dowl.  (N.  S.)  925 ;  11  L.  J.  Ex.  294  ;  6  Jur.  727.] 

Trover  by  the  assignees  of  one  Taylor,  a  bankrupt.  Lord  Denman,  C.  J.,  had 
allowed  the  defendant  to  plead  the  following  amongst  other  pleas  :  first,  a  traverse  of 
the  plaintiff's  property  as  assignees  :  secondly,  that,  after  Taylor  became  bankrupt, 
and  before  the  issuing  of  the  fiat,  the  plaintiffs,  as  his  assignees,  by  reason  of  the 
relation  of  their  title  to  the  time  of  his  bankruptcy,  although  not  then  appointed 
assignees,  were  the  owners  of  and  entitled  to  the  possession  of  the  goods  ;  that  Taylor, 
subject  only  to  the  .said  title  of  the  plaintiffs  as  assignees,  was  possessed  of  the  goods, 
and  that  the  defendants  took  the  goods  under  an  execution  bona  fide  executed  and 
levied  against  him,  without  notice  of  any  prior  act  of  bankruptcy. 

Erie  having  obtained  a  rule  to  shew  cause  why  one  or  the  other  of  these  pleas 
should  not  be  struck  out, 

Thesiger  now  shewed  cause.  There  is  a  preliminary  objection  which  is  fatal  to 
this  application  :  namely,  that  no  motion  has  been  made  to  set  aside  the  judge's  order 
allowing  the  pleas.  Huwen  v.  Carr  (.5  Dowl.  P.  C.  305)  is  precisely  in  point  to  .shew 
that  that  ought  to  have  the  form  of  the  application  to  the  Court.  There  an  order  to 
plead  several  matters  had  been  obtained,  and  consented  to  by  the  plaintiff:  and  it 
was  held  by  this  Court,  on  a  motion  to  strike  out  one  of  the  pleas,  that  the  plaintiff 
was  concluded  by  the  consent,  and  that  the  application  should  have  been  to  set  aside 
the  order.  In  Wright  v.  Elliot  (5  Ad.  &  Ell.  818),  where  a  judge  at  chambers  [728] 
had  refused  to  discharge  a  defendant  on  the  ground  of  an  irregularity  in  the  affidavit 
of  debt,  and  an  application  for  the  same  purpose  was  afterwards  made  to  the  Court, 
Lord  Denman,  C.  J.,  appears  to  have  thought  that  the  motion  ought,  in  point  of  form, 
to  be  to  discharge  the  judge's  order.  And  in  the  case  of  The  South  Eastern  Railway 
Company  v.  Sprot  (11  Ad.  &  Ell.  167;  3  P.  &  D.  110),  it  was  expi'essly  laid  down  by 
the  Court,  that  where  a  motion  is  made  to  strike  out  pleas  pleaded  by  a  judge's  order 
or  rule  of  Court,  the  motion  ought  to  be  to  rescind  the  rule  or  oi'der,  and  not  to  strike 
out  the  pleas.  [Parke,  B.  There  has  been  a  recent  decision  on  this  subject,  after 
conference  among  the  judges  (Smith  v.  Goldswoiihy,  2  G.  &  D.  189).]  That  was  as  to 
the  form  of  a  rule  to  add  pleas  to  those  already  pleaded,  in  which  case  it  was  held 
not  to  be  necessary  that  the  rule  should  refer  to  the  judge's  oi'der  to  plead  several 
matters. 

Lord  Abinger,  C.  B.  I  thought  at  first  that  the  Court  had  the  power  of  striking 
out  pleas,  and  that  the  new  rules  made  no  difference  except  in  giving  the  same  power 
to  a  judge ;  but  it  appears  from  the  decision  in  this  Court,  which  has  been  cited,  that 
we  have  no  such  original  power.     The  rule  must  be  amended  and  re-served. 

Parke,  B.  The  case  of  Smith  v.  Goldstwrthy  (ibid.)  has  established  that  a  rule 
to  add  pleas  need  not  refer  to  the  judge's  order ;  but  the  Masters  of  the  Court  of 
Queen's  Bench,  to  whom  I  have  sent  for  information  on  the  point,  do  not  think  that 
rule  applies  to  a  motion  to  strike  out  pleas  which  have  been  allowed  by  a  judge.  The 
party  must  first  go  before  a  judge,  and  then  the  motion  comes  by  way  of  appeal  from 
his  order. 

Thesiger  then  waived  this  objection,  and  contended  that  [729]  the  two  pleas  con- 
tained distinct  matters  of  defence.  The  latter  plea  raises  the  question,  what  is  the 
effect  of  the  stat.  2  &  3  Vict.  c.  29,  on  the  title  of  the  assignees  by  relation  to  the  act 
of  bankruptcy  1  The  question  i.s,  whether  the  effect  of  the  statute  is  altogether  to 
destroy  the  title  by  relation  in  the  cases  to  which  it  applies,  or  to  leave  it  as  before, 
but  to  render  valid  all  intermediate  executions,  &c.,  without  notice  of  an  act  of 
bankruptcy.  [Parke,  B.  I  do  not  well  see  how  the  execution  can  be  rendered  valid, 
except  by  defeating  the  relation  in  cases  of  bona  fide  executions  without  notice. 
If  that  be  so,  the  latter  of  these  pleas  is  only  an  argumentative  traver.se  of  the  plaintifl"'s 
possession.  Lord  Abinger,  C.  B.  That  is  proba'bly  the  true  construction  of  the  act, 
but  we  shall  not  decide  the  point  on  motion.] 

Per  Curiam.  The  plaintiff  may  demur  specially  to  the  plea,  on  the  ground 
that  it  is  only  an  ai-guraentative  traverse  of   the   possession,  and  so  may  have   the 
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opinion  of  the  Court  upon  the  point,  ;ind  if  necessjiry,  that  of  ;i  Court  of  error  also. 
This  rule  must,  however,  be  discharged,  and  with  costs,  as  it  is  an  appeal  from  the 
deci.sion  of  a  judge. 

Kule  discharged,  with  costs. 

Bristowe  v.  Needham.  Exch.  of  Pleas.  May  3,  1842.— Money  advanced  upon  a 
contract  to  repay  it  on  demand,  or  to  execute  a  moitgage,  may,  after  refusal  to 
execute  a  mortgage,  be  recovered  back  under  a  count  for  money  lent. 

[S.  C.  1  Dowl.  (N.  S.)  700 ;  11  L.  J.  Ex.  278.] 

Debt  foi'  money  lent,  and  on  an  account  stated.  Plea,  inmquam  indebitatus. 
At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings  after  Hilary 
Term,  it  appeared  that  the  plaintifl",  who  was  a  trustee  for  the  defen-[730]-daiit 
under  his  father's  will,  had  at  four  different  times  advanced  to  him  sums  out  of 
the  trust-monies,  amounting  in  the  whole  to  £22,3.50,  and  had  received  from  him 
the  following  memorandum  ; — 

"London,  Nov.  23,  1841. 
"  Memorandum,  that  I  have,  at  three  sundry  times,  to  this  day,  received  of  Samuel 
Ellis  Bristowe,  Esq.,  the  sole  trustee  of  my  fortune  unde:-  my  late  fathers  will,  the 
sura  of  £15,000,  which  I  promise,  on  demand,  to  repay,  or  to  execute  a  mortgage 
on  my  houses,  Nos.  70  and  71,  Jermyn-street,  as  soon  as  it  can  be  completed,  with 
such  further  security  as  may  be  necessary.  "  F.  H.  W.  Needham." 

The  defendant  having  refused,  on  demand  made,  to  execute  the  mortgage,  this 
action  was  brought.  It  was  contended  for  the  defendant,  that  the  plaintiff  could 
not  recover  on  the  count  for  money  lent,  but  ought  to  have  declared  specially  upon 
the  memorandum,  as  upon  an  alternative  contract.  The  Lord  Chief  Baron  over- 
ruled the  objection,  and  a  verdict  was  found  for  the  plaintiH'. 

Li  the  present  term,  Piatt  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection,  against  which 

Kelly  and  Whitehurst  now  shewed  cause.  The  count  for  money  lent  is  maintain- 
able. The  option  in  this  ease  lay  with  the  plaintiff',  not  with  the  defendant :  and 
as  soon  as  the  defendant  made  default  in  executing  the  mort£ratre,  the  right  of 
action  for  money  lent  accrued.  But  even  supposing  the  option  to  repay  the  money, 
or  secure  it  by  mortgage,  was  with  the  defendant,  still,  as  he  has  I'efused  to  exercise 
that  option,  his  right  of  election  is  now  gone.  In  Com.  Uig.,  Election  (A.  2),  it 
is  said,  "  A  man  by  his  wrong  or  default  may  lose  his  election,  and  give  it  to  the 
feoffee,  &c.  As  if  a  man  grants  so  much  wood,  to  be  taken  by  assignment,  if  the 
grantor  does  not  assign  at  the  day,  the  grantee  may  take  it  in  what  part  of  the 
wood  he  [731]  pleases,  without  assignment:"  citing  1  Roll.  725  b.  30.  Therefore, 
at  the  time  of  action  brought,  the  defendant  was  indebted  absolutely  to  the  plaintiff' 
in  so  much  money  to  be  paid  on  request,  and  the  count  for  money  lent  is  sutficient. 

Piatt  and  Bramwell,  eontrk.  The  defendant  had,  by  the  terms  of  the  memorandum, 
the  option  of  paying  the  money  or  executing  a  mortgage.  The  doctrine  is,  that  the 
party  who  is  to  do  the  first  act  has  the  election.  The  law  is  stated  thus  in  Com.  Dig., 
Election  (A.  2) : — "  If  a  man  grants  a  rent  or  a  robe,  at  such  a  feast,  and  does  not 
deliver  it  at  the  day,  the  grantee  may  demand  which  he  pleases:  Co.  Litt,  145  a." 
The  general  form  of  action  deprives  the  defendant  of  this  election.  But  in  whom- 
soever the  option  was,  this  is  an  alternative  contract,  and  ought  to  have  been  specially 
declared  upon  as  such:  Fenny  v.  Porter  (2  East,  2),  Tate  v.  IFellings  (3  T.  K.  531). 
If  the  option  was  in  the  plaintiff,  he  exercised  it  by  requiring  the  execution  of  a 
mortgage ;  and  after  the  lapse  of  a  reasonable  time,  he  might  have  declared  on  the 
contract  as  an  alternative  one,  and  claimed  damages  for  the  non-execution  of  the 
mortgage  ;  but  he  could  not  at  the  same  time  have  also  a  right  of  action  for  money 
to  be  paid  on  request ;  otherwise  he  might  biing  one  action  declaring  his  option  to 
have  been  exercised  by  the  demand  of  a  mortgage,  and  another  for  the  money,  and 
the  judgment  in  the  one  could  not  be  pleaded  in  answer  to  the  other.  If  a  party  claims 
under  a  contract,  he  must  state  it  according  to  it.s  terms. 

Lord  Abinger,  C.  B.     I  think  the  rule  must  be  discharged.     It  appears  to  me 
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that  this  is  not  an  jilternative  contract,  but  that  it  is  substantially  the  case  of  money 
lent,  to  be  secured  by  a  mortgage,  or  to  be  repaid  on  demand,  unless  a  mortgage  were 
given.  It  is  a  contiact  subject  to  [732]  a  condition  to  execute  a  mortgage  ;  and  when 
the  condition  is  not  complied  with  by  the  pai-ty  for  whose  benefit  it  is  introduced, 
it  becomes  an  absolute  contract  to  repay  the  money  on  demand.  It  is  like  a  contract 
for  the  sale  of  goods,  to  be  paid  for  in  a  particular  manner,  as  by  a  bill  of  exchange 
in  three  months  ;  if  the  bill  be  not  given  within  that  time,  an  implied  assumpsit  aiises 
to  pay  for  them  on  request,  and  the  seller  may  declare  for  goods  sold,  and  need  not 
state  that  condition  of  the  contract.  So  here,  this  is  in  the  nature  of  a  condition,  to 
execute  a  mortgage,  which  not  being  fulfilled,  it  becomes  a  debt  payable  on  demand. 
The  plaintiff'  in  effect  declares  to  the  defendant,  that  if  a  mortgage  be  executed,  he 
will  not  ask  for  the  money  instanter. 

AlderSON,  B.  I  am  of  the  same  opinion.  The  whole  fallacy  consists  in  treating 
this  as  an  alternative  contract :  it  is  not  an  alternative  contract,  but  a  contract  to  pay 
on  demand,  unless  the  defendant  satisfies  the  plaintiff  by  giving  a  mortgage  :  when 
he  fails  to  do  so,  he  must  pay  on  demand. 

Eoi.FE,  B.  I  entirely  concur.  It  clearlj'  must  l)e  so,  from  the  very  nature  of  a 
mortgage.  It  is  obvious  that  the  defendant  intends  to  hold  himself  liable  for  the 
payment  of  the  money  at  any  period  of  time,  unless  he  performs  the  condition  of 
giving  security  by  mortgage. 

Rule  discharged. 

[733]  Alexander  v.  Strong.  Exeh.  of  Pleas.  May  3,  1842. — The  plaintiff,  the 
acceptor  of  a  bill  of  exchange,  on  the  day  it  fell  due,  sent  a  person  to  the  defen- 
dant, who  held  it,  to  pay  the  amount  of  the  bill  and  bring  it  back.  The  defendant 
received  the  money  and  gave  a  receipt  for  it,  but  said  he  could  not  give  uj)  the 
bill.  The  plaintiff  being  informed  of  this,  sent  again  to  the  defendant  to  demand 
the  bill  or  the  money,  but  he  did  not  give  up  either.  Afterwards,  on  the  same 
day,  the  defendant  sent  to  the  plaintiff'  a  paper  signed  by  one  G.,  acknowledging 
the  receipt  from  the  defendant  of  the  amount  of  the  bill,  and  undertaking  to 
bear  the  plaintiff  harmless  for  the  amount,  if  the  bill,  which  he  stated  to  have 
been  lost,  should  be  presented.  The  plaintiff  kept  this  guarantee,  but  never- 
theless sued  the  defendant  for  money  had  and  received  : — Held,  that  his  right 
of  action  vested  on  the  defendant's  refusal  to  repay  the  money  or  give  up  the 
bill ;  and  therefore  that  the  receipt  by  the  plaintiff  of  G.'s  guarantee  was  in  the 
nature  of  accord  and  satisfaction,  and  was  no  defence  to  the  action,  unless 
specially  pleaded. 

[S.  C.  2  Dowl.  (N.  S.)  256;  11  L.  J.  Ex.  316.] 

Assumpsit  for  money  had  and  received,  and  on  an  account  .stated.  Plea,  non 
assumpsit.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after 
Hilary  Term,  it  appeared  that  the  action  was  brought  under  the  following  circum- 
stances. The  plaintiff'  was  the  acceptor  of  a  bill  of  exchange  drawn  upon  him  by  a 
person  of  the  name  of  Butler ;  and  on  the  day  vs'hen  the  bill  fell  due,  he  sent  his  son 
to  the  defendant,  who  represented  himself  to  be  the  holder  of  the  bill,  with  directions 
to  pay  the  defendant  the  amount,  and  bring  back  the  bill.  The  son  accordingly  paid 
the  amount  of  the  bill  to  the  defendant,  who  gave  him  a  receipt  for  the  money,  but 
said  he  could  not  give  up  the  bill.  The  son  went  back  to  the  plaintiff  and  informed 
him  of  this,  and  the  plaintiff  sent  him  again  to  the  defendant,  to  bring  back  the  bill 
or  the  money  ;  but  he  returned  without  either  Afterwards,  on  the  same  day,  the 
defendant  sent  to  the  plaintiff  a  paper  in  the  following  terms  : — 

"  I  hereljy  acknowledge  the  receipt  of  Mr.  Strong  of  £17,  for  a  bill  drawn  by 
Butler  on  Mr.  Alexander,  which  I  believe  to  have  been  lost  at  my  house. 

"L.  M.  Goddard,  surgeon, 
"June,  16,  1S41.  "St.  John's  Road. 

"Further,  I  undertake  to  bear  Mr.  Alexander  harmless  for  the  above  amount, 
should  the  bill  be  again  presented.  "  L.  M.  G. 

"June,  16,  1811." 
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The  plaiiititt'  retained  this  giianuitee,  hut  liroiight  the  present  action.  It  was  eon- 
tended  for  the  defendant,  that  the  [734]  receipt  of  the  gnarantcc  by  the  phiintilV 
disentitled  him  from  recovering  as  for  mone\'  had  and  received,  and  that  this  defence 
was  open  under  the  plea  of  non  assumpsit ;  and  the  Lord  Chief  Baron  being  of  that 
opinion,  directed  a  nonsuit,  reserving  leave  to  the  plaintill'  to  move  to  enter  a 
verdict  for  £17. 

Jervis  having  obtained  a  rule  accordingly, 

Piatt  and  Busby  now  shewed  cause.  The  receipt  of  Goddard's  guarantee  by  the 
plaintiff'  was  not,  as  will  be  contended  on  the  other  side,  in  the  nature  of  an  accord 
and  satisfaction,  but  was  evidence  to  explain  the  nature  of  the  payment  which  had 
been  made  liy  the  plaintirt',  and  to  shew  that  no  right  of  action  arose  out  of  it.  The 
plaintiff',  by  his  agent,  pays  tlie  money  in  satisfaction  of  the  bill,  and  that  act  of  the 
agent  is  adopted  by  the  plaintiff'  bj'  the  I'cceipt  of  the  guarantee.  Suppose  the  parties 
had  all  met,  and  immediateh'  after  the  son  had  paid  the  money  and  taken  the  receipt, 
Goddard  had  handed  over  this  document  to  him,  and  he  had  given  it  to  the  pl.-iintifl'; 
could  this  action  have  been  afterwards  maintained?  This  is  substantially  the  same 
case  ;  it  was  all  one  continuing  transaction,  wdiich  was  not  completed  until  the  receipt 
of  the  guarantee  l)y  the  plaintiff'.  They  referred  to  Ilansiml  v.  llohinmn  (7  B.  it  Cr.  90  ; 
9  D.  &  K.  860),  and  JfUson  v.  Bay  (10  A.  &  E.  82  ;  2  P.  &  D.  253). 

Jervis  (G.  Jones  with  him),  contr^.  This  defence  clearly  ought,  if  available  at 
all,  to  have  been  specially  pleaded.  It  is  in  effect  admitted  on  the  other  side,  that  a 
right  of  action  had  vested  in  the  plaintiff,  on  the  re-demand  of  the  money  by  him ; 
but  it  is  said  that  that  vested  right  of  action  was  got  rid  of  by  the  subsequent  giving 
of  an  in-[735]-deninity.  If  that  be  so,  it  is  a  defence  in  the  nature  of  accord  and 
satisfaction,  and  should  have  been  specially  pleaded.  It  is  clear  that  the  act  of  the 
son,  in  taking  the  receipt  instead  of  having  the  bill  delivered  up,  was  wholly 
unauthorized,  and  it  was  immediately  repudiated  by  the  plaintiff,  who  sent  him  back 
to  demand  the  money.     He  was  then  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  am  sorry  to  say  that  I  am  now  satisfied  the  nonsuit  was 
wrong.  The  right  of  action  having  vested  in  (he  plaintiff,  he  afteiwards  takes 
Goddard's  indemnity  :  that  was  in  the  nature  of  accord  and  satisfaction  for  his  claim 
upon  the  defendant  for  not  repaying  the  money  or  delivering  up  the  bill.  It  ought 
therefore  to  have  lieen  specially  pleaded. 

Alderson,  B.  I  am  of  the  same  opinion.  The  plaintiff  paid  this  money  on  the 
supposition  that  he  was  to  have  back  the  bill ;  then  the  son  takes  the  receipt  without 
any  authority  ;  he  is  then  sent  back  for  the  money  or  the  bill,  and  the  defendant 
refuses  to  give  him  either.  At  that  time  a  right  of  action  vested  in  the  plaintiff. 
The  plaintiff  then  agrees,  in  effect,  that  he  will  give  up  that  right  of  action  on  receiving 
an  indemnity  from  Goddard,  and  the  indemnity  is  accordingl}'  given.  That  is  in  the 
nature  of  accord  and  satisfaction,  and  ought  to  have  lieen  specially  pleaded. 
Roi.FE,  B.,  concurred. 
Rule  absolute. 

[736]  Jones  «'.  GoODAY.  Exch.  of  Pleas.  April  27,  1842.— By  a  local  act  (6  Geo.  4, 
c.  Ixx.),  certain  commissioners  wei-e  empowered  to  cause  any  "present  or  future 
sewers,  ditches,  drains,  &c.  to  be  opened,  enlarged,  altered,  or  cleansed  : "  and  it 
was  enacted,  that  in  case  any  action  should  be  brought  against  any  person  for 
any  thing  done  in  pursuance  of  the  act,  or  in  relation  to  the  matters  therein 
contained,  the  plaintiff  should  not  recover  in  any  such  action,  if  tender  of  amends 
should  have  been  made  to  him,  &c  or  his  attornej%  by  or  on  liehalf  of  the  defen- 
dant, &c.  before  such  action  bi'ought ;  and  in  case  no  such  tender  should  be  made, 
that  it  should  1)6  lawful  for  the  defendant,  by  leave  of  the  Court,  to  pay  money 
into  Court ;  and  if  the  matter  should  appear  to  have  been  done  in  pursuance  and 
undei'  the  authority  of  the  act,  or  after  sufficient  satisfaction  made  or  tendered 
as  aforesaid,  then  that  the  jury  should  find  for  the  defendant. — The  commissioners, 
of  whom  the  defendant  was  one,  appointed  a  committee  to  inspect  a  certain  ditch, 
with  a  view  to  widening  the  same,  and  to  report  thereon.  The  committee  having 
reported  thereon  in  favour  of  widening  the  ditch,  the  commissioners  appointed 
a  second  committee,  of  whom  the  defendant  was  one,  to  confer  with  a  surveyor 
respecting  the  work,  with  power  to  two  of  them  to  act.     The  defendant  being 
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afterwards  told  by  the  clerk  to  the  commissioners  that  he  might  proceed  without 
further  instructions  from  the  commissioners,  took  the  plaiutirt's  land  for  the 
purpose  of  widening  the  drain,  without  having  given  him  notice  or  obtained  his 
consent.  The  land  was  taken  for  the  bona  fide  purpose  of  widening  the  drain. 
The  defendant,  before  action,  tendered  £10  as  amends,  which  the  plaintiff  refused 
to  accept ;  but  no  tender  was  pleaded,  nor  was  the  amount  paid  into  Court.  The 
jury  found  the  trespass,  and  that  the  damage  amounted  to  £5 : — Held,  first,  that 
although  neither  the  defendant  nor  the  commissioners  were  authorized  to  take 
plaintiff's  land  without  his  consent  in  writing,  yet  the  defendant  was  entitled 
to  the  protection  of  the  act. — Secondly,  that  the  defendant  was  not  bound  to 
plead  the  tender,  or  pay  the  amount  tendered  into  Court. 

[S.  C.  1  Dowl.  (N.  S.)  914 ;  11  L.  J.  Ex.  297.     See  8  M.  &  W.  U6 ;  151  E.  R.  985 

(with  note).] 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  and  digging  up  and  carrying 
away  his  soil.  Plea — Not  guilty  (by  statute).  The  cause  was  tried  before  Tindal,  C.  J., 
at  the  Suflolk  Spring  Assizes  for  1841,  when  a  verdict  was  found  for  the  plaintiff, 
damages  £5,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  plaintiff  was  the  owner  and  occupier  of  Friar's  Meadow,  situate  in  the  borough 
of  Sudbury,  and  the  trespass  complained  of  was  a  taking  by  the  defendant  of  part  of 
the  plaintiff's  land,  for  the  purpose  of  widening  a  ditch  and  drain  adjoining  Friar's 
Meadow.  An  act  of  Parliament  (local  and  personal)  pajssed  in  the  6th  Geo.  4,  (c.  Ixx.), 
for  paving,  cleansing,  improving,  &c.  the  borough  of  Sudbury,  under  which  the  defen- 
dant andplaintiff  were  and  still  are  commissioners.  In  April,  1840,  at  a  meeting  of 
the  commissioners,  it  was  resolved  to  appoint  certain  persons  as  a  committee,  to  inspect 
the  ditch  in  question,  with  a  view  to  widen  and  deepen  it,  and  to  report  to  the  com- 
missioners. At  a  meeting  of  the  commissioners,  at  which  the  plaintiff  and  defendant 
were  present,  the  commit-[737]-tee  recommended  the  widening  and  deepening  of  the 
ditch.  The  commissioners  thereupon  ordered  an  estimate  to  be  obtained,  and  a  com- 
mittee of  four  to  be  appointed,  of  whom  the  defendant  was  one,  to  confer  with  the 
surveyor,  and  that  two  of  them  should  be  empowered  to  act.  No  further  authority 
was  given  by  the  commissioners  in  respect  of  the  work ;  no  application  was  made  by 
the  commissioners  to  the  plaintiff  to  treat  for  his  land,  and  no  notice  given  to  him  that 
his  land  would  be  required.  The  plaintiff's  land  was  not  within  the  schedule  of  the 
act  of  Parliament.  A  report  having  been  made  to  the  commissioners,  the  cleik  told 
the  defendant  and  the  other  commissioner  that  they  might  proceed  without  further 
instructions  from  the  commissioners.  The  defendant  accordingly  caused  the  ditch  in 
question  to  be  deepened  and  widened,  and  in  so  doing  cut  into  and  carried  away  part 
of  the  plaintiffs  soil.  The  defendant,  after  notice  of  action,  tendered  as  amends  the 
sum  of  £10,  which  was  refused  by  the  plaintiff",  I'Ut  the  tender  was  not  pleaded,  nor 
was  the  amount  paid  into  Court.  The  jury  found  specially  that  a  trespass  had  been 
committed  by  the  defendant,  and  that  the  damages  done  to  the  plaintifl''s  land  amounted 
to  £5  ;  that  the  alteration  was  necessary  for  the  more  effectual  carrying  off  the  water 
and  filth  from  the  highways  of  the  borough ;  and  that  such  alteration  was  really  and 
bona  tide  made  for  that  purpose. 

The  questions  for  the  opinion  of  the  Court  were,  first,  whether  the  defendant  or 
the  commissioners  had  any  right  to  take  the  plaintift''s  land  for  the  purpose  of  widening 
the  ditch  in  question  without  his  consent,  in  writing  ;  secondly,  whether  the  defendant 
was  entitled  to  the  protection  of  the  act;  thirdly,  whether  the  defendant  could  avail 
himself  of  the  tender  of  £10,  not  having  pleaded  the  same,  or  paid  the  amount  into 
Court.  The  act  of  Parliament,  6  Geo.  4,  c.  Ixx.,  was  to  be  taken  as  forming  part  of 
the  case,  and  the  Court  was  to  determine  for  which  party  the  [738]  verdict  was  to 
be  entered  ;  and  if  for  the  plaintiff,  then  for  what  sum. (a) 

(a)  The  sections  of  the  act  material  to  the  case  are  as  follows  : — By  section  20,  the 
commissioners,  of  whom  five  were  to  be  present  at  each  meeting,  were  authorized  to 
"  cause  any  of  the  present  or  future  sewers,  gutters,  or  watercourses  to  be  stopped 
up,  or  otherwise  opened,  enlarged,  altered,  or  cleansed,  or  the  form  or  course  thereof 
to  be  altered,  turned,  varied,  changed,  or  diverted." 

By  another  section  of  the  act,  the  commissioners  were  authorized  to  take  certain 
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Kill}',  for  the  pliiiiititl'.  No  donht  the  commissioners  had  powor,  under  tho  SOth 
section,  to  widen  the  drains  in  question,  and  to  go  upon  the  adjoining  land  for  that 
pur-[739]-pose,  but  they  had  no  power  to  take  the  phiintitV's  or  any  other  person's 
lands  for  that  purpose,  without  giving  notice,  and  obtaining  his  consent.  'They  had 
no  authority  under  the  act  to  deprive  him  of  the  possession  of  it  without  such  notice  ; 
and  the  plaintitl'  might  have  maintained  ejectment  against  them  to  recover  possession 
of  the  land  they  so  took.  If  the  commissioners  thought  proper  to  take  the  plaintit)"s 
laud  for  the  purpose  of  widening  the  drains,  they  should  have  given  him  notice  in 
writing,  and  asked  him  to  give  his  consent,  and  if  he  refused,  they  should  have  resorted 
to  the  compulsory  proceedings  under  the  act. 

Secondly,  the  defendant  is  not  within  the  protection  of  the  act.  Whatever  might 
ha\e  been  the  case  if  this  act  had  been  done  by  the  commissioners,  the  defendant,  who 
in  doing  it  was  not  acting  as  a  commissioner,  had  no  authority  to  widen  the  ditch  ; 
he  was  a  mere  stranger,  not  authorized  to  do  any  act  at  all  Where  a  person  is 
authorized  to  do  the  act,  but  in  doing  it  goes  beyond  his  authorit}',  he  is  within  the 
protection  of  such  a  clause  as  this  ;  but  where  he  has  no  authority  to  do  the  act  at  all, 
he  is  not  protected.  Thus,  where  a  magistrate,  who  has  an  authority  to  commit, 
under  a  summary  jurisdiction,  for  six  months,  commits  for  twelve  months,  he  is  within 
the  protection,  because  he  has  merely  exceeded  his  jurisdiction.  There  are  several 
cases  to  shew  that  the  party's  bona  tide  believing  himself  to  have  authority  to  do  the 
act,  and  acting  on  that  belief,  is  not  sufficient  to  bring  him  within  the  pioteetion  of 
an  act  of  Parliament.  In  Cook  v.  Leonard  (6  B.  &  C.  351  ;  9  I).  &  R.  339),  the  pro- 
tection to  which  a  party  was  entitled,  under  an  act  of  this  description,  was  held  not  to 
depend  upon  bona  fides,  but  upon  the  question  whether  he  had  reasonable  ground  for 
supposing  that  the  thing  done  by  him  was  done  in  execution  or  under  the  authority 
of  the  act.  tWley,  J.,  there  says :  "  Where  a  statute  gives  protection  to  persons 
acting  in  execution  or  [740]  in  pursuance  of  it,  all  persons  acting  under  its  provisions 
are  entitled  to  that  protection,  although  they  exceed  their  authority  by  so  doing. 
There  must,  however,  be  some  limits  to  that  rule,  and  it  seems  to  me  that  there  are 
cases  which  warrant  this  distinction.  If  an  officer  does  any  act,  part  of  which  is,  and 
part  of  which  is  not,  authorized  by  the  statute ;  or  if  a  magistrate  act  in  a  case  which 
his  general  character  authorizes  him  to  do,  the  mere  excess  of  authority  in  either  case 
does  not  deprive  the  officer  or  magistrate  of  that  protection  which  is  conferred  upon 
those  who  act  in  execution  of  it ;  but  where  there  is  a  total  absence  of  authority  to 
do  any  part  of  that  which  has  been  done,  the  party  doing  the  act  is  not  entitled  to 

scheduled  lands  within  five  years  after  the  passing  of  the  act ;  after  which  they  could 
take  the  land  only  with  the  consent  of  the  owners 

By  section  113,  it  was  enacted,  "that  no  plaintiff  shall  recover  in  any  action  to  be 
commenced  against  any  person  for  any  thing  done  in  pursuance  of  this  act,  unless 
notice  in  writing  shall  be  given  to  the  defendant  or  defendants,  twenty-eight  days 
before  such  action  shall  he.  commenced,  &c.  &o.  Nor  shall  the  plaintift"  or  |)laintirts 
recover  in  any  such  action,  if  tender  of  amends  shall  have  been  made  to  him,  her,  or 
them,  or  to  his,  her,  or  their  attorney,  by  or  on  behalf  of  the  defendant  or  defendants, 
before  such  action  brought ;  and  in  case  no  such  tender  shall  be  made,  it  shall  be 
lawful  for  the  defendant  or  defendants,  in  any  such  action,  by  leave  of  the  Coui-t,  at 
any  time  before  issue  joined,  to  pay  into  Court  such  sum  of  money  as  he,  she,  or  they 
shall  think  proper,  whereupon  such  proceedings,  order,  and  judgment  shall  be  made 
and  given  in  and  by  such  Court,  as  in  other  actions  where  the  defendant  is  allowed 
to  pay  money  into  Court." 

By  section  114,  it  was  enacted,  that  "no  action  or  suit  shall  be  brought  against 
any  person  or  persons  for  any  thing  done  in  pursuance  of  this  act,  or  in  relation  to  the 
matters  therein  contained,  after  three  calendar  months  from  the  fact  committed  :  and 
the  defendant  or  defendants  in  every  such  action  or  suit  shall  and  may  at  his  or  their 
election  plead  specially,  or  the  general  issue,  and  give  this  act,  or  the  special  matter, 
in  evidence  at  any  trial,  and  that  the  same  was  done  in  pursuance  of  and  under  the 
authority  of  this  act;  and  if  the  same  shall  appear  to  have  been  so  done,  or  if  such 
action  or  suit  shall  have  been  brought  before  the  expiration  of  twenty-eight  days  next 
after  such  notice  shall  have  been  given  as  aforesaid,  or  after  sufficient  satisfaction 
made  or  tendered  as  aforesaid,  or,  &c.,  then  and  in  any  of  the  said  cases,  the  jury 
shall  find  a  verdict  for  the  defendant  or  defendants." 
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that  protection."  The  same  principle  was  recognized  in  HopHns  v.  Crowe  (4  Ad.  &  Ell. 
774).  Here  the  defendant  did  an  act  which  no  one  authorized  him  to  do  ;  and  although 
he  was  in  fact  a  commissioner,  it  was  not  an  act  done  under  the  authority  of  the  com- 
missioners, but  altogether  without  authority,  even  for  the  purpose  of  entering  upon 
the  lands,  and  he  is  therefore  not  within  the  protection  of  the  statute. 

Thirdly,  although  the  defendant  tendered  the  sum  of  £10  before  action  brought, 
he  has  not  pleaded  it,  nor  brought  it  into  Court,  which  he  ought  to  have  done.  It 
was  essentially  necessary,  if  he  had  pleaded  it,  to  have  brought  the  money  into  Court, 
in  order  to  give  the  plaintiff  an  opportunity  of  taking  it  out  if  he  chose  to  do  so.  The 
114th  section  may  relieve  the  defendant  from  the  necessity  of  pleading  it  specially, 
but  he  must  pay  the  money  into  Court  under  the  general  issue.  If  he  is  not  bound 
to  do  so,  the  plaintiff  ma}^  altogether  lose  the  benefit  of  the  money  tendered,  whatever 
be  the  result  of  the  action.  If  it  were  not  for  that  clause,  the  defendant  must  have 
pleaded  it,  and  he  ought  therefore  to  have  paid  the  money  into  Court,  because  the 
legislature  only  intended  to  relieve  him  from  the  necessity  of  pleading  it. 

[741]  Byles,  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  case  is  clearly  within  the  provisions 
of  this  act  of  Parliament,  and  that  the  defendant  is  entitled  to  the  verdict.  There 
are  two  points  of  view  in  which  cases  of  this  class  may  be  looked  at ;  one,  as  against 
a  party  who  has  been  authoiized  to  proceed,  and  the  other,  as  in  the  case  of  an  act 
done  which  was  not  authorized  by  the  act  of  Parliament  at  all.  Those  are  two  very 
diflerent  cases,  and  should  not  be  confounded  together.  Suppose  the  case  of  an  act 
authoiized  by  the  act  of  Parliament  to  be  done,  but  that  the  party  who  performs  the 
act  is  not  invested  with  the  exact  authority  in  the  form  which  the  act  of  Parliament 
prescribes :  for  example,  suppose  the  commissionei's  were  bound  to  make  all  their 
orders  in  writing,  but  instead  of  doing  so  they  make  an  order  verbally,  and  direct 
their  clerk  to  communicate  it  to  the  defendant,  who  is  one  of  their  own  body,  and  to 
authorize  him  to  proceed  ;  that  would  be  a  case,  according  to  Mr.  Kelly's  argument, 
in  which  the  action  would  have  been  maintainable  ;  and  so  doubtless  it  would  be, 
strictly  speaking,  because  he  was  not  authorized  modo  et  forma  as  the  act  required  ; 
but  Mr.  Kelly  must  go  the  length  of  saying,  that  though  proceeding  strictly  in  pursu- 
ance of  the  act,  in  performing  the  act  authorized  to  be  done,  yet  because  he  was  not 
the  person  authorized  to  do  it,  he  would  be  without  protection,  even  if  he  entertained 
a  bona  fide  supposition  that  he  was  acting  in  pursuance  of  the  act  of  Parliament,  and 
that  he  had  due  authority.  Another  point  of  view  is,  supposing  the  act  of  Parliament 
itself  in  no  respect  authorized  the  doing  of  the  act, — as  if  it  were  the  proceeding  to 
make  a  bridge,  which  is  not  mentioned  in  the  act  at  all : — in  such  case,  a  party  has 
no  authority  to  do  the  act  himself,  or  to  authorize  others  to  do  it ;  nevertheless,  if 
there  were  a  case  where  the  commissioners,  acting  bona  fide  on  a  doubt  as  to  the 
meaning  of  the  words  of  the  act  of  Parliament,  [742]  did  such  an  act,  I  am  far  from 
supposing  that  they  might  not  have  a  defence  under  this  clause.  Now  here  is  a  case 
where  it  is  admitted  that  the  commissioners  are  authorized  under  the  act  of  Parlia- 
ment, only  they  have  not  used  their  authority  modo  et  forma;  they  are  authorized 
by  the  clause  which  has  been  read,  "  to  enlarge,  alter,  and  cleanse  the  sewers,  drains, 
&c."  Can  it  be  said  that  those  are  woi'ds  that  are  not  aflected  b}%  or  that  these 
powers  have  no  relation  to,  the  clause  ''that  no  action  or  suit  shall  be  brought  against 
any  person  or  persons  for  anything  done  in  pursuance  of  this  act,  or  in  relation  to  the 
matters  herein  contained  ? "  Who  can  doubt  that  widening  of  sewers  is  a  thing  relating 
to  the  matters  therein  contained  1  This  is  an  action  for  doing  a  thing  in  respect  of 
the  matters  therein  contained,  though  not  executed  modo  et  forma,  and  therefore  the 
plaintiff  is  entitled,  strictly  speaking,  to  an  action  of  trespass,  which  can  be  maintained 
against  the  doer  of  the  act,  unless  a  tender  is  made  before  the  action  is  brought.  Here 
the  jury  have  found  that  satisfaction  was  tendered  before  the  action  was  brought ; 
and  the  commissioners,  and  the  defendant,  were  acting  under  the  bona  fide  supposi- 
tion, and  no  other,  that  the  latter  was  performing  an  act  in  relation  to  the  matters 
therein  contained.  It  seems  to  me,  therefore,  that  in  any  view  of  the  case  this  clause 
aflbrds  a  complete  protection,  the  jury  having  found  the  satisfaction  and  tender  to 
have  been  made.  I  do  not  think  it  necessary  to  consider  whether  an  ejectment  could 
be  maintained  by  the  plaintiff';  it  will  be  time  enough  to  determine  that  question 
when  such  an  action  is  lirought.  Here  the  plaintiff  has  brought  an  action  of  trespass 
for  that  which,  although  authorized  to  be  done,  has  not  been  done  in  the  exact  form 
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which  it  ought  to  have  heen,  bat  that  trespass  has  been  compensatetl  by  the  tender 
of  amends. 

The  last  point  is  this,  whether  the  tender  of  amends  should  have  been  pleafled, 
or  the  money  paid  into  Court.  I  think  not.  Here  tender  of  amends  was  made,  but 
the  [743]  plaintifi' chooses  to  renounce  it,  and  prefers  the  chance  of  what  he  may  gain 
l)y  a  verdict;  it  turns  out  that  he  has  received  a  sutiicient  tendei-  of  amends,  and  the 
verdict  is  against  him.  It  is  not  the  case,  therefore,  where  a  party  is  required  to  pay 
money  into  Court,  or  to  plead  a  tender. 

Parke,  B.  In  this  case  several  questions  are  submitted  for  the  opinion  of  the 
Court.  I  am  of  opinion  that  these  questions  are  all  to  be  answered  so  as  to  entitle 
the  defendant  to  our  judgment. 

The  first  question  is,  whether  the  commissioners  have  any  right  to  take  this  land 
without  the  consent  of  the  owner  in  writing.  1  am  of  opinion  that  neither  the  defen- 
dant nor  the  commissioners  had  any  power  to  take  or  use  the  land  without  the  owner's 
consent  in  writing,  because  it  is  land  not  mentioned  in  the  schedule,  and  all  other  land 
is  not  to  be  taken  without  the  consent  of  the  owner.  The  next  question  is,  whether 
the  defendant  is  entitled  to  protection  for  this  act  that  he  has  done ;  and  I  am  clearly 
of  opinion  that  he  is.  In  the  first  place,  he  is  a  person  within  the  meaning  of  the 
protecting  clause,  which  extends  to  all  the  commissioners,  and  all  those  who  have  the 
authority  of  the  commissioners  for  acting  :  now  he  was  a  commissioner  himself.  And 
it  is  clear  that  he  bona  tide  supposed  he  was  acting  in  pursuance  of  the  act,  and  that 
he  had  the  authoiit^v  of  the  commissioners,  as  he  appealed  to  their  clerk,  and  the  clerk 
said  he  was  to  go  on.  It  is  very  true  that  even  five  of  the  commissioners  had  no  power 
to  take  land  under  these  circumstances  ;  but  if  they  acted  upon  the  bona  tide  supposi- 
tion that  they  had  authority  to  do  so,  they  would  be  protected  under  the  clause  in 
question.  If  the  rule  laid  down  in  Cook  v.  Lemmrd  were  strictly  interpreted  and  acted 
upon,  it  might  be  the  occasion  of  much  mischief.  Clauses  of  this  nature  were  meant 
for  the  protection  of  honest  persons,  who  bona  fide  meant  to  discharge  their  duty. 
The  case  is  distinguishable  from  Hopkins  v.  Crowe,  for  there  two  persons  only  were 
[744]  authorized  to  act,  or  to  do  any  thing  under  the  act  of  Parliament,  the  constable, 
and  the  owner  of  the  animal,  and  the  defendant  there  was  neither  the  one  nor  the  other. 
In  this  case  the  clause  was  clearly  intended  to  benefit  the  commissioners,  who  act 
under  a  bona  fide  belief  that  they  have  authority  for  what  they  are  doing.  The  next 
question  it  is  not  strictly  necessary  to  give  an  opinion  upon,  because  I  think  the  defen- 
dant is  entitled  to  our  judgment  on  these  two  grounds.  That  question,  as  to  the 
tender,  depends  on  the  wording  of  that  clause  of  the  act  of  Parliament  which  gives 
the  power  of  pleading  the  general  issue.  The  words  are — "and  the  defendant  or 
defendants  in  every  such  action  or  suit  shall  or  ma}',  at  his  or  their  election,  plead 
specially  or  the  general  issue,  and  give  this  act  and  the  special  matter  in  evidence  at 
any  trial,  and  that  the  same  was  done  in  pursuance  of  and  under  the  authority  of  this 
act."  If  the  clause  had  stopped  there,  and  had  not  proceeded  to  allow  the  tender  of 
amends,  theie  might  have  been  a  question  ;  but  it  goes  on — "  and  if  the  same  shall 
appear  to  have  been  so  done,  or  if  such  action  or  suit  shall  have  been  brought  before 
the  expiration  of  twenty-eight  days  next  after  such  notice  shall  have  been  given  as 
aforesaid,  or  after  sufficient  satisfaction  made  and  tendered  as  aforesaid,  or  after  the 
time  limited  for  bringing  the  same,  or  shall  be  brought  in  any  other  county  or  place 
than  as  aforesaid,  then  and  in  any  of  the  said  cases  the  jur}'  shall  find  a  verdict  for  the 
defendant  or  defendants."  What  does  that  mean  1  It  clearl}'  means  that  they  shall 
find  a  verdict  for  the  defendant  upon  that  plea,  whether  it  be  a  special  plea  or  the 
general  issue.  It  is  said  this  is  a  great  hardship  upon  the  plaintiti",  because  in  that 
case  he  loses  the  sum  of  money  tendered  as  amends ;  but  the  sum  tendered  is  not  a 
debt ;  it  is  a  sort  of  defence  which  the  law  gives  to  a  man  for  doing  inadvertently  an 
improper  act :  the  law  allows  him  to  do  justice  by  tendering  amends,  and  if  the  plaintiff 
refuses  the  sum  oflfered  at  the  time  it  is  tendered,  he  has  no  claim  to  call  upon  the 
de-[745]-fendant  to  pay  it  into  court.  There  is  a  ease  referred  to  in  Bacon's  Abridg- 
ment, tit.  "  Tender,"  pi.  6,  of  Lanrreiice  v.  Cox,  where  it  was  held  that  it  was  not 
necessary  for  a  party  who  pleads  a  tender  of  amends,  to  pay  the  money  into  court. 
That  is  a  precedent  for  pursuing  the  coarse  the  defendant  has  taken  here  ;  indeed, 
it  goes  beyond  the  present  case,  because  it  is  an  authority  that  even  on  a  plea  of  tender 
it  was  unnecessary  to  pay  the  money  into  court.  The  sum  tendered  is  not  a  debt, 
but  the  tender  is  a  matter  collateral  to  the  defence,  and  I  tiiink  it  imposed  no  obliga- 
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tion  on  the  defenclant  to  pay  the  money  into  coui-t.  It  seems  to  me,  thei'efore,  that 
there  is  a  jiood  bar  to  the  action,  and  that  the  verdict  must  he  entered  for  the 
defendant. 

Alderson,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  if  a  party  is  acting 
bona  tide  in  what  he  considers  to  be  the  execution  of  the  authority  vested  in  him,  he 
is  entitled  to  notice  of  action,  and  to  tender  amends,  and  then  the  only  question  is, 
has  he  tendered  sufficient  amends?  If  the  law,  as  laid  down  in  the  case  cited  by  Mr. 
Kelly,  were  to  be  strictly  acted  upon,  I  concur  entirely  with  my  brother  Parke  in 
thinking  it  would  take  away  the  protection  the  legislature  intended  to  give  to  officers 
acting  in  the  execution  of  their  duty,  because  it  would  impose  on  third  persons  the 
task  of  deciding,  in  every  case,  whether  they  had  acted  reasonably  or  not.  If  the  act 
done  was  such  that  no  reasonable  man  could,  in  doing  it,  be  supposed  to  have  acted 
bona  fide,  that  would  be  another  question.  In  the  case  of  Cook  v.  Leonard,  the  Court 
must  have  considered  that  no  reasonal)le  man  could  have  acted  as  the  defendant  did  ; 
that  it  was  not  merely  gross  ignorance  on  his  part,  but  amounted  to  mala  fides.  The 
law  on  this  subject  is  well  laid  down  by  Lord  Ellenborough,  and  Bayley,  J.,  in  Theobald 
V.  CricJwiore  (1  B.  &  Aid.  227).  There  it  appeared  the  defendant  acted  in  ignorance; 
but  what  does  Lord  Ellenborough  say?  that  the  [746]  sole  question  was,  not  whether 
he  acted  illegally,  but  whether,  in  so  acting,  he  did  it  with  a  bona  fide  intention  of 
carrying  out  the  act  of  Parliament :  and  Bayley,  J.,  at  the  conclusion  of  his  judgment, 
says,  "It  appears  to  me  that  the  officer  acted  illegally,  but  in  the  supposed  bona  fide 
execution  of  his  duty,  and  that  he  is  therefore  entitled  to  the  protection  of  the  statute." 
So  here,  I  should  say  this  defendant  acted  illegally,  but  in  the  supposed  bona  fide 
execution  of  his  duty,  as  one  of  the  commissioners,  carrying  into  effect  the  act  of  all 
the  commissioners,  under  the  authority  of  this  act  of  Parliament,  and  he  is  therefore 
within  the  protection  of  the  statute.  Then  has  he  tendered  sufficient  amends  for  what 
he  has  done?  The  jury  have  found  that  he  has.  But  then  it  is  said,  that  he  ought 
to  have  brought  the  money  into  court ;  I  do  not  think  so.  Suppose  this  case,  that 
before  the  act  was  done,  it  had  been  required  that  he  should  make  an  offer  to  pay  so 
much  to  the  other  party  ;  he  does  make  the  otter,  and  does  the  act.  In  that  case  he 
is  authorized,  and  it  could  not  lie  necessary  to  bring  the  money  into  court :  here  he 
has  done  the  act  without  authority,  but  he  tenders  the  amount  before  the  action  is 
brought.  It  is  said  that  inflicts  great  hardship,  and  that  if  a  party  were  to  tender 
£10,UU0  for  amends,  the  plaintifl' may  lose  it  all,  because  a  jury  might  happen  to  say 
that  £9999  was  sufficient.  I  do  not  think  that  follows  at  all :  a  party  to  whom  amends 
are  tendered  may  take  it,  and  yet  say,  "  This  is  not  sufficient,"  and  may  go  on  not- 
withstanding. I  am  putting  the  case  where  one  party  thinks  the  sum  tendered  is 
sufficient,  and  the  other  party  alleges  that  it  is  not  enough  ;  but  if  the  latter  chooses 
to  go  on,  according  to  the  words  in  the  clause,  "  after  sufficient  satisfaction  made  or 
tendered,"  there  is  no  hardship  in  his  being  deprived  of  it  altogether. 

KoLFE,  B.  I  entirely  concur,  and  the  only  observation  I  shall  make  is  this,  that  this 
statute  is  merely  a  local  one,  and  there  is  no  reason  for  supposing  there  ever  will  be  a 
[747]  case  like  the  extreme  one  that  has  been  put ;  it  is  not  like  a  provision  applying 
generally  to  all  times  and  all  places ;  and  the  only  injury  a  party  can  sustain  in  trifling 
matters  of  this  sort  will  be,  that  if  sufficient  amends  have  been  tendered,  then  he  cannot 
maintain  his  action. 

Judgment  for  the  defendant. 

HuTCHiNGS  V.  Reeves  and  Boxall.  Exch.  of  Pleas.  May  3,  1842. — An  inspector 
of  weights  and  measures,  appointed  by  the  sessions  under  the  5  &  6  Will.  4, 
c.  63,  s.  17,  and  having  a  general  warrant  from  a  magistrate,  under  s.  28,  to  act 
as  such  within  his  jurisdiction,  may,  by  virtue  of  such  appointment  and  warrant, 
enter  any  shop,  &c.,  within  his  district,  at  all  seasonable  times,  to  examine  and 
seize  false  weights  and  measures,  and  need  not  have  a  special  warrant  from  a 
justice  in  each  individual  case. 

[S.  C.  11  L.  J.  E.x.  312 ;  6  Jur.  439.] 

Trespass  for  breaking  and  entering  the  plaintiff's  shop,  and  taking  and  carrying 
away  three  pewter  pots.  Plea,  not  guilty  (by  statute).  At  the  trial  before  Gurney,  B., 
at  the  Middlesex  Sittings  after  Hilary  Term,  it  appeared  that  the  defendant  Keeves, 
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in  his  capacity  of  inspector  of  weights  and  measures  for  the  county  of  Middlesex, 
appointed  by  the  justices  in  sessions,  under  the  stat.  5  &  6  Will.  4,  c.  (>:i,  s.  17,  on 
the  30th  August,  1841,  entered  the  premises  of  the  plaintiti',  who  kejjt  a  beershop, 
and  proceeded  to  try  by  the  imperial  standard  the  beer  measures  ho  found  there  ;  anil 
the  three  pots  in  question  being  in  his  judgment  deticieiit  in  measui'c,  he  seized  them, 
and  gave  them  to  the  other  defendant,  who  acconipained  him  with  a  basket  for  that 
purpose,  and  carried  them  away.  '1  he  warrant  under  which  the  defendant  Reeves 
acted,  dated  2nd  December,  1840,  was  put  in  and  read.  It  recited  that  it  had  Ijeen 
granted  in  pursuance  of  an  application  made  by  him  for  that  purpose  to  the  magistrate 
by  whom  it  was  signed,  and  empowered  him,  at  all  seasonable  times,  to  enter  all 
shops,  houses,  &e.,  whatsoever  "within  his  jurisdiction,"  wherein  goods  should  bo 
exposed  or  kept  for  sale,  &c.,  and  to  require  the  production  of  all  weights,  measures, 
steelyards,  &c.,  and  to  compare  and  try  the  same  with  [748]  the  imperial  standanl 
weights  and  measures,  &c.  Upon  this  evidence,  it  was  objected  for  the  plaintitt',  first, 
that  this  warrant,  being  in  general  terms,  and  not  containing  any  authority  to  enter 
and  search  the  premises  of  the  plaintiff  hy  name,  was  insufficient,  and  alVorded  no 
justification  to  the  defendants :  and  secondly,  that  the  defendant  Boxall,  who  had  no 
warrant  or  appointment  under  the  statute,  but  merely  accompanied  Keeves  as  his 
servant,  was  not  entitled  to  plead  the  general  issue  and  give  the  special  matter  in 
evidence,  under  the  39th  section  of  the  act,  which  enacts  that  "in  all  actions  brought 
against  any  person  for  any  thing  done  in  pursuance  of  the  act,  or  in  the  execution  of 
the  powers  or  authorities  thereof,  the  defendant  or  defendants  may  plead  the  general 
issue,  and  give  this  act  and  the  special  matter  in  evidence,  at  any  trial  to  be  had 
thereon,  and  that  the  acts  were  done  in  pursuance  or  by  the  authority  of  the  act."(fi) 
The  learned  Judge  reserved  the  points  for  the  opinion  of  the  Court,  and  the  plaintiflf 
had  a  verdict,  damages  21.  6s.,  leave  being  reserved  to  the  defendants  to  move  to 
enter  a  verdict  for  them  or  either  of  them. 

In  this  term,  R.  V.  Richards  obtained  a  rule  accordingly,  against  which 
Piatt  and  Bovill  now  shewed  cause.  It  is  clear  that  the  inspector  of  weights  and 
measures  has  not  the  power  contended  for  in  this  case, — to  enter  an}'  shop  and  seize 
the  measures  which  he  may  deem  deficient  in  weight,  under  a  general  warrant  such  as 
this, — unless  it  be  given  him  by  the  28th  section  of  the  stat.  5  &  G  Will.  4,  c.  63. 
The  17th  section,  which  relates  to  the  original  appointment  of  inspectors  by  the 
justices  in  sessions,  certainly  gives  no  such  authority.  It  merely  enacts,  that  in 
England,  at  the  general  or  quarter  sessions  of  the  peace,  the  justices  shall  [749] 
determine  the  number  of  copies  of  the  imperial  standard  weights  and  measures,  which 
they  shall  deem  requisite  for  the  comparison  of  all  weights  and  measures  in  use  within 
their  respective  jurisdictions,  and  shall  direct  that  such  copies,  verified  and  stamped 
at  the  Exchequer,  shall  be  provided  for  the  use  of  the  same,  and  shall  fix  the  places 
at  which  such  copies  shall  be  deposited,  and  shall  appoint  a  sufficient  number  of 
inspectors  of  weights  and  measures  for  the  safe  custody  of  such  copies,  and  for  the 
discharge  of  the  other  duties  thereinafter  mentioned  ;  and  shall  allot  to  each  inspector 
a  separate  district.  The  question,  therefore,  turns  altogether  upon  the  28th  section, 
by  which  it  is  enacted,  "that  in  England  and  Ireland  it  shall  be  lawful  for  every 
justice  of  the  peace  of  any  county,  &c.,  and  in  Scotland  for  every  sheriff,  &c.,  or  for 
any  inspector  authorized  in  writing  under  the  hand  of  any  justice  of  the  peace  &c.,  at 
all  seasonable  times,  to  entei'  any  shop  &c.  whatever  'within  his  jurisdiction,'  wherein 
goods  shall  be  exposed  or  kept  for  sale,  &c.,  and  there  to  examine  all  weights,  measures, 
steelyards,  or  other  weighing  machines,  and  to  compare  and  try  the  same  with  the 
copies  of  the  imperial  standard  weights  and  measui-es  required  or  authoiized  to  be 
provided  under  this  act ;  and  if  upon  such  examination  it  shall  appear  that  the  said 
weights  or  measures  are  light  or  otherwise  unjust,  the  same  shall  be  liable  to  be 
seized  and  foi'feited,  &c.  iVc."  And  if  the  defendant  did  not  well  justify  his  entry 
under  this  section,  he  did  not  bring  himself  within  the  protection  of  the  39th  section. 
Now  the  warrant  put  in  evidence  gave  the  defendant  no  specific  authority  to  enter 
the  plaintift"'s  shop.  The  statute  requires  that  the  inspector  shall  be  armed  with  the 
warrant  of  a  magistrate,  authorising  the  act  which  would  otherwise  be  a  trespass. 
The  appointment  and  the  warrant  are  two  entirely  different  things  ;  the  former  is  a 
general  nomination  of  the  party  to  the  office,  to  be  made  by  the  sessions  ;  the  latter 

(a)  The  latter  objection  was  abandoned  on  the  argument  of  the  rule. 
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is  a  particular  authority,  to  1)0  given  by  [750]  one  magistrate,  to  enter  and  seize  if 
necessary.  It  will  be  said  that  this  construction  will  tend  to  defeat  the  object  of  the 
statute,  because,  in  that  case,  there  must  be  a  previous  summons,  which  will  give 
the  party  notice  to  remove  all  evidence  of  the  fraud  :  but  that  is  not  so  ;  this  is  in  the 
nature  of  a  search-warrant,  and  therefore  no  pi'evious  summons  would  be  necessary ; 
but,  on  the  other  hand,  it  ought  to  be  granted  upon  reasonable  information  given  to 
the  magistrate  with  reference  to  the  specific  shop  or  place.  There  can  be  no  diti'erence 
in  piinciple  as  to  the  insufticiency  of  a  general  warrant,  whether  granted  against  the 
person  or  the  goods.  Now  it  is  laid  down  distinctly  in  4  Bl.  Gomm.  291,  that 
"a  general  warrant  to  apprehend  all  persons  suspected,  without  naming  or  particularly 
describing  any  person  in  special,  is  illegal  and  void  for  its  uncertainty  ;  for  it  is  the 
duty  of  the  magistrate,  and  ought  not  to  be  left  to  the  officer,  to  judge  of  the  ground 
of  suspicion."  If  it  had  been  intended  that  such  a  general  warrant  should  be  an 
authority,  the  act  would  have  said  in  express  terms,  that  it  should  be  lawful  for  the 
inspector  so  appointed  as  aforesaid,  at  all  seasonable  times,  to  enter  &c.  ;  but  the 
words  used  in  sect.  28  shew  that  he  is  not  considered  by  the  legislatui'e  as  an  officer 
of  sufficient  dignity  to  exercise  the  discretion  himself,  although  the  justice  or  sheriff 
is.  He  ought,  therefore,  to  have  their  special  authority  for  the  particular  act.  [Lord 
Abinger,  C.  B.  If  that  be  so,  what  becomes  of  the  words  "at  all  seasonable  times'?" 
The  inspector  is  already  appointed,  and  is  a  known  officer ;  and  the  question  is, 
whether,  if  a  justice  or  sheriff  give  him  such  authority  in  wiiting,  he  is  not  thereby 
put  in  the  same  position  with  them.]  So  also  is  a  constable  a  known  officer  ;  yet  no 
such  general  authority  is  vested  in  him.  There  can  be  no  inconvenience  in  having  the 
authoiity  of  a  justice  before  the  inspector  enters  the  premises,  while  much  danger  to 
the  rights  of  the  subject  must  necessarily  arise  from  reposing  the  discretion  in  an 
inferior  officer  such  as  this. 

[751]  But,  further,  upon  the  true  construction  of  the  28th  section,  this  power  is 
only  given  to  the  inspector  within  his  jurisdiction,  that  is,  within  the  district  to  which 
he  is  assigned  by  the  sessions,  under  the  17th  section;  and  it  could  not  have  been 
intended  that  the  justice  should  have  power  to  enlarge  the  inspector's  jurisdiction  to 
the  full  extent  of  his  own.  The  power  of  entering,  &c.,  is  within  the  jurisdiction  of 
the  justice — the  words  "within  his  jurisdiction,"  mean  the  jurisdiction  of  the  justice, 
and  the  warrant  here  is  made  out  in  the'same  terms  ;  but  the  inspector  has  no  authority, 
by  the  statute,  to  act  out  of  his  own  limits ;  he  cannot  know  the  extent  of  the  juris- 
diction of  the  justice  who  signs  the  warrant.  If  this  general  warrant,  co-extensive 
with  the  jurisdiction  of  the  justice,  l)e  valid,  every  justice  might  authorize  every 
inspector,  though  with  a  limited  jurisdiction,  to  enter  every  house  throughout  the 
whole  county.  The  true  construction  of  the  28th  section  is,  that  the  justice  within 
his  jurisdiction  must  exercise  his  own  discretion,  and  from  time  to  time,  and  in  each 
particular  instance,  authorize  the  inspector  acting  within  the  limits  of  his  appointment, 
to  enter,  &c.,  and  that  the  justice  has  no  power  to  delegate  the  whole  of  his  discretion, 
throughout  the  whole  of  his  own  extended  jurisdiction,  to  a  subordinate  officer,  who 
is  to  act  only  within  certain  limits  and  under  his  authority. 

R.  V.  Richards  and  Whitehurst,  in  support  of  the  rule.  The  inspector,  when 
authorized  by  the  justice  in  writing,  has  thereafter  the  same  power  that  by  the  act  is 
given  to  the  justice  himself ;  that  is,  at  all  seasonable  times  to  enter  any  shop,  &c. 
If  there  be  any  restriction  upon  the  inspector,  when  so  authorized,  so  is  there  also 
upon  the  justice.  It  is  said  this  is  a  large  power  to  be  conferred  on  such  an  officer ; 
but  it  is  less  extensive  than  that  of  the  leet  jury  (for  whom  the  inspector  is  substituted 
by  this  act),  who  had  authority,  though  altogether  unknown  to  the  party,  to  [752] 
enter  into  any  shop  and  seize  measures  they  deemed  deficient.  The  object  of  the  act 
was  to  give  additional  remedies  for  the  prevention  of  frauds  of  this  kind.  It  is 
admitted  that  this  power  is  given  to  the  ju.stice  or  sheriff ;  and  it  is  clear  that  the 
inspector,  when  authorized  by  their  warrant,  is  to  all  intents  their  deputy  for  these 
purposes.  There  is  good  reason  for  the  warrant  being  required,  because  the  inspector 
has  no  appointment  except  by  the  resolution  of  the  sessions,  filed  at  the  sessions  ;  and 
it  was  expedient  that,  before  he  entered  any  house,  he  should  have  an  instrument  to 
produce,  shewing  his  authority  and  character.  And  it  is  very  possible  that  the  legis- 
lature might  not  think  it  fit  that  every  inspector  should  be  intrusted  with  this  power, 
but  only  such  as  from  time  to  time  were  deemed  by  a  magistrate  proper  persons  to 
execute  it.     This  is  no  question  as  to  the  validity  of  general  warrants,  but  merely  as 
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to  the  meaning  of  tlie  logislatnrc  in  this  particular  case.  If  it  wore  necessary  first  to 
obtain  a  search  warrant  in  each  case,  there  must,  for  that  purpose,  be  an  information 
on  oath.  Then  how  is  such  information  to  be  obtained  I  not  Ity  entry  of  the  otlieer 
on  the  premises,  because  the  argument  supposes  that  the  entry  for  such  a  purpose 
renders  him  liable  to  an  action  ;  and  if  it  is  to  ho  given  on  the  oath  of  a  third  party, 
the  tradesman  would  thereby  be  subjected  to  a  particular  and  perhaps  wholly  unjust 
suspicion  ;  while,  on  the  other  hand,  an  opportunity  would  l)c  givcTi  to  fiaudulent 
persons  to  remove  all  their  defective  measures.  The  justice  clearly  raiglil  grant  sevei'al 
warrant.s,  applicable  to  every  house  in  the  district ;  why  may  he  not  then  do  the  same 
thing  by  one  general  warrant? 

Lord  Abinger,  C.  B.  I  am  of  opinion,  upon  the  main  point  which  has  been 
discussed,  that  this  was  a  good  vvarr.mt.  It  is  very  true  that  general  warrants  are 
considered  bad  by  the  common  law  ;  but  if  an  act  of  Parliament  chooses  to  [753]  give 
a  justice  the  power  of  making  a  general  warrant,  then  the  act  of  Parliament  so  far 
repeals  the  common  law.  The  question  therefore  turns  on  the  construction  of  this 
particular  clause  ;  and  it  appears  to  me  that  the  sound  construction  of  the  clause  is, 
that  the  legislature  intended  to  give  to  the  inspector,  acting  under  the  general  authority 
derived  from  the  quarter  sessions,  and  under  the  particular  authority  of  the  justice 
who  gives  him  the  authority  in  writing,  the  same  power  e.xactly  as  it  gives  to  the 
justice.  It  is  given  in  the  same  words,  and  there  is  no  distinction  pointed  out  between 
the  one  and  the  other — each  is  to  enter  at  all  seasonable  times  into  an3'  shop,  I'tc.  The 
warrant  must  contain  those  words  ;  and  whether  the  justice  puts  a  number  of  particular 
persons  in  the  same  warrant,  or  gives  a  general  warrant  such  as  this  is,  it  is  the  same 
in  etiect.  I  think,  therefore,  the  clear  construction  of  the  clause  is,  that  when  the 
justice  chooses,  within  the  jurisdiction  in  which  he  acts,  to  depute  to  the  inspector 
the  power  of  entering  at  seasonable  times  into  any  house,  he  may  do  so  by  the  sort 
of  warrant  which  has  been  read,  and  that  such  authority  is  sufficient,  although  it  be 
in  general  terms.  The  inspector  is  appointed  at  the  quarter  sessions  of  the  county, 
by  the  authority  of  all  the  justices  there  assembled  ;  the  district  is  limited  within 
which  he  is  to  act ;  then  the  magistrate,  in  order  to  entitle  him  to  do  what  the 
magistrate  himself  may  do,  is  to  give  him  an  authority  in  writing,  and  that  authority 
is  to  enable  him  to  enter  at  all  seasonable  times.  Those  very  words  imply  that  the 
power  is  not  limited  to  any  particular  time  ;  and  I  do  not  see  why  it  should  be  limited 
to  any  particular  house.  It  was  intended  to  give  him  the  same  authority  and  super- 
vision that  the  leet  jury  had  before  :  and  they  did  not  require  any  specific  authority 
to  enter  into  any  particular  house,  but  entered  into  all  houses  at  all  seasonable  times. 

It  appears  to  me,  therefore,  that  this  warrant  was  sutfi-[754]-cient  to  justify  the 
act  done  by  the  defendants,  and  that  this  rule  must  be  made  absolute. 

Parke,  B.  I  am  of  the  same  opinion.  In  this  case  the  only  point  which  we  have 
now  to  dispose  of  is,  whether  the  authority  which  was  given  in  this  general  form  to 
the  inspector,  to  enter  any  house,  and  to  search  and  examine  the  weights  and  measures 
there  found,  is  an  authority  within  the  meaning  of  the  28th  section.  If  it  was  an 
authority  warranted  by  the  28th  section,  there  is  no  doubt  that  it  need  not  in  terms 
go  on  to  authorize  the  officer  to  carry  away  the  measures  that  he  found  defective : 
the  act  of  Parliament  itself  justifies  that.  The  act  gives  the  power  to  any  person 
authorized  under  that  section,  that  is,  authorized  to  enter  the  house  and  to  examine 
the  weights  and  measures  therein,  to  carry  them  away  if  they  are  found  to  be  light 
or  otherwise  unjust. 

The  question,  therefore,  to  which  I  shall  confine  my  attention,  is  this  ;  whether 
under  the  28th  section,  according  to  the  true  construction  of  it,  the  general  authority 
given  by  a  justice  of  the  peace  for  the  county  of  Middlesex  to  an  inspector,  appointed 
to  act  for  a  particular  district  within  the  county  of  Middlesex,  within  which  district 
the  shop  lies,  is  sufficient  to  justify  his  entering,  at  any  seasonable  time,  into  any  shop, 
for  the  purpose  of  seizing  weights  and  measures  he  may  find  to  be  deficient.  I  think 
the  true  construction,  and  that  which  alone  is  consistent  with  the  ordinary  meaning 
of  the  language  of  this  clause,  is,  that  such  general  authority  was  sufficient.  Thei'e  is 
some  obscurity,  no  doubt,  with  respect  to  the  meaning  of  the  terms  "  within  his  juris- 
diction ;"  whether  that  applies  to  the  jurisdiction  of  the  justice,  or  whether  it  applies 
to  the  jurisdiction  of  the  inspector  appointed  by  the  justice;  but  it  is  not  necessary 
to  determine  the  precise  meaning  of  that  term  in  the  present  case,  because  we  learn 
from  the  evidence,  that  the  [755]  jurisdiction  of  the  magistrate,  and  the  jurisdiction 
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of  the  iiis])ector,  both  coincide ;  and  the  only  question  would  be,  whether  any  weight 
is  to  be  attributed  to  the  ingenious  argument  of  Mr.  Bovili  on  this  subject,  that  it  is 
not  likely  the  legislature  would  have  contemplated  a  general  authority  to  be  given, 
because  the  person  who  was  to  act  under  the  authoritj'  might  be  presumed  not  to 
know  the  extent  of  the  jurisdiction  of  the  justice.  That  argument,  however,  does 
not  appear  to  me  to  be  entitled  to  much  weight,  when  brought  into  contrast  with  the 
other  words  of  the  section,  and  the  extreme  inconvenience  there  is  in  adopting  any 
other  construction  than  that  which  my  Lord  has  put  upon  it,  and  in  which  I  ejitirely 
concur.  The  words  are — "  It  shall  be  lawful  for  every  sherifl",  justice,  or  magistrate 
of  any  borough  or  town,  or  for  any  inspector  authorized  in  writing  under  the  hand  of 
any  justice  of  the  peace  in  England  and  Ireland,  or  of  any  sheriff,  justice,  or  magistrate 
in  Scotland,  at  all  seasonable  times  to  enter  any  shop,  store,  warehouse,  stall,  yard,  or 
place  whatsoever  within  his  jurisdiction."  Now  I  apprehend  that  the  term  "  within  his 
jurisdiction"  is  to  be  referred  to  all  the  persons  previously  mentioned ;  that  is,  the 
sheriff  may  enter  within  his  jurisdiction,  the  justice  may  enter  within  his  jurisdiction, 
the  magistrate  for  the  borough  or  town  may  enter  within  his  jurisdiction,  and  persons 
authorized  in  writing  by  the  justice,  &c.,  (although  the  use  of  the  term  jurisdiction 
is  not  very  proper  with  reference  to  an  inspector,  who  does  not  act  judicially,  and 
who  has  not,  properly  speaking,  jurisdiction),  have  thereby  a  general  authority  at  all 
seasonable  times  to  enter  into  all  shops,  &c.,  within  the  limits  of  the  authority  so 
given  to  them,  for  the  purpose  of  ascertaining  whether  the  weights  and  measures  are 
correct. 

It  seems  to  me,  therefore,  that  whatever  authority  the  justice  has,  a  person 
authorized  bj'  him  in  writing  must  have;  and  that  being  a  general  authority  to  enter 
at  all  [756]  seasonable  times,  it  follows  that  he  may  in  a  general  form  transfer  the 
same  authority  to  the  inspector. 

Let  us  look  at  the  opposite  side  of  the  question,  and  consider  what  inconvenience 
there  would  be  in  putting  upon  the  act  the  construction  contended  for  by  Mr.  Piatt. 
According  to  that  construction,  there  must  be  a  summons — the  shopkeeper  must  be 
called  before  a  magistrate,  to  shew  cause  why  there  should  not  be  an  entry  into  his 
shop,  and  seizure  of  false  weights  in  the  shop,  which  would  certainly  be  a  signal  to 
defeat  the  ends  of  justice,  because  it  is  quite  clear  no  false  weights  would  then  be 
found  there : — Mr.  Piatt  does  not,  however,  press  the  matter  so  far  as  that ;  but  he 
says  there  ought  to  be  something  in  the  nature  of  a  search-warrant.  But  in  order  to 
obtain  a  search-warrant,  there  must  be  an  affidavit  of  some  person  who  will  make  oath 
that  he  believes  that  the  party  has  false  weights,  the  same  as  there  must  be  to  authorize 
a  search  in  a  dwelling-house  where  stolen  goods  are  alleged  to  be  ;  a  species  of  evidence 
which  it  would  be  very  difficult  to  obtain  in  cases  within  the  mischief  of  the  act ;  and 
it  is  not  easy  to  see  how  it  could  in  general  be  procured,  unless  the  inspector  went  first 
into  the  shop  to  buy  some  article,  to  ascertain  whether  the  weights  were  false ;  for  of 
course  he  would  not  be  able  to  make  the  oath  on  the  mere  statement  of  a  third  party. 
The  probability  therefore  is,  that  if  it  were  required  that  there  should  be  a  special 
authority  in  each  case,  the  act  of  Parliament  would  almost  become  a  dead  letter,  and 
no  search  would  be  made  in  the  different  shops.  The  object  no  doubt  is,  that  these 
examinations  shall  take  place  at  a  time  when  the  shopkeeper  does  not  expect  such  an 
inquiry,  so  that  he  may  be  likely  to  be  detected,  if  he  be  in  the  habit  of  making  use 
of  false  weights  and  measures. 

According,  therefore,  to  the  ordinary  construction  of  the  terms  of  the  2Sth  section, 
and  the  reason  and  convenience  of  the  case,  it  appears  to  me  that  it  was  not  intended 
there  should  be  a  particular  warrant  on  each  occasion,  but  that  every  inspector  who 
has  been  appointed  at  the  quarter  ses-[757]-sioDS,  and  who  is  thought  a  trustworthy 
person,  may  be  authorized  by  any  justice,  within  the  limits  of  his  jurisdiction,  to  make 
a  search  whenever,  at  seasonable  times,  he  thinks  the  interest  of  the  public  requires 
such  search  should  be  made.  I  am  of  opinion,  therefore,  that  this  is  a  proper  warrant 
within  the  meaning  of  the  act  of  Parliament,  and  that  the  rule  ought  to  be  made 
absolute. 

Alderson,  B.  I  am  of  the  same  opinion.  It  seems  to  me  quite  clear  that  the 
power  to  be  given  to  the  inspector  was  to  be  a  general  povvei',  and  that  the  legislature 
intended  to  intrust  it  to  the  discretion  of  the  inspector,  authorized  in  writing  under 
the  hand  of  any  justice  of  the  peace.  I  apprehend  that  it  is  a  mere  description  of  the 
individual  who  was  to  be  substituted  by  warrant  for  the  justice,  and  was  to  have 
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authority  to  do  the  same  thing  as  the  justice  was  empowered  to  do.  That  power  is, 
to  enter  at  all  seasonable  times  into  any  sho])  within  his  jurisdiction,  for  the  purpose 
of  inspecting  the  measures  and  weights  :  so  an  inspector,  appointed  by  the  sessions, 
and  being  also  authorized  in  writing  by  the  justices,  was  to  have  a  power  precisely 
similar.  And  when  we  look  at  the  older  act  of  Parliament  on  this  subject  (the  .statute 
of  the  35  Geo.  3,  c.  102),  it  seems  to  me  to  throw  a  consideralile  light  n])on  the 
construction  which  the  Court  ought  to  put  on  this  section.  By  that  act,  inspectors 
were  to  be  appointed  by  the  quarter  sessions,  who  were  fii'st  to  take  an  oath,  which 
was  to  be  administered  to  them  by  the  justices  of  the  peace  ;  and  they  were  then  at 
certain  periods,  that  is  to  say,  once  in  every  month  at  the  least,  (Ijut  not  at  any  fixed 
time,  so  that  the  party  would  know  when  they  were  coming),  to  enter  into  shops  and 
stalls,  and  examine  and  seize  all  false  weights  and  measures.  Is  it  likely,  therefore, 
that  an  act  of  Parliament  subsequently  passed  would  require  a  specific  warrant  on 
every  particular  occasion,  when  the  state  of  the  law,  as  it  existed  before,  empowered 
that  same  class  of  persons,  on  an  [758]  oath  which  they  took  to  execute  their  duties 
proi)erly,  to  enter  once  a  month  at  least  without  giving  notice,  and  without  any 
information  laid  before  any  magistrate  whatever,  into  premises  of  this  nature?  The 
two  acts  are  in  pari  materia,  and  each  pi'oceeds  upon  the  same  ground,  that  of  the 
examination  being  made  without  any  previous  notice  given  to  the  iiulividual  whose 
weights  are  supposed  to  be  fraudulent,  or  whose  weights  it  is  desirable  to  examine  for 
the  purpose  of  seeing  whether  they  be  just  or  not.  It  seems  to  me,  therefore,  that 
these  two  acts  of  Parliament  throw  great  light  on  each  other,  and  that  inasmuch  as 
the  old  inspector  was  to  enter  at  least  once  a  month,  but  oftener  if  he  should  think 
fit,  in  the  day-time,  so  here  the  justices  of  the  peace  give  him  an  authority  to  do  the 
like ;  namely,  to  enter  at  all  seasonable  times,  for  the  purpose  of  making  the  same 
inspection.  It  does  not  require,  as  it  seems  to  me — it  would  be  a  monstrous  proposition 
if  it  did — that  the  magistrate  should  only  grant  power  to  enter  when  he  has  had 
information  upon  oath  ;  that  would  be  to  require  what  in  the  vast  majority  of  eases 
he  could  never  have. 

On  these  grounds,  I  am  of  opinion  that  this  general  warrant  was  a  suflncient 
justification  for  the  present  defendant,  and  that  he  was  authoi'ized  under  it  to  enter 
and  examnie,  and  to  carry  away,  the  measures  in  question. 

KoLFE,  B.  I  am  of  the  same  opinion  ;  and  I  fully  concur  in  the  force  of  the 
observations  just  made  by  my  Brother  Alderson,  as  to  the  light  thrown  on  this  case 
by  the  prior  act  of  the  3.5th  of  Geo.  3,  c.  102.  The  2nd  section  enacts,  that  it  shall 
be  lawful  for  the  examiners,  (as  they  were  then  called),  and  they  are  thereby  required, 
once  in  every  month  at  the  least,  in  the  day-time,  to  enter  into  shops  or  other  premises 
of  every  person  whose  sales  be  material,  for  the  purpose  of  inspecting  the  weights  and 
measures  :  so  that  under  that  act  they  had  no  discretion,  but  were  bound  to  enter  into 
every  shop  for  that  purpose.  [759]  Then  by  a  subsequent  act,  intermediate  between 
that  and  the  present  statute,  (the  5  Geo.  4,  c.  74),  that  provision  was  mitigated,  I 
suppose  by  reason  of  its  being  found  too  inconvenient  to  the  public  and  to  the  parties 
that  this  process  should  take  place  once  in  every  month  ;  and  therefore  it  was  cut 
down  to  this  extent,  that  it  should  only  be  done  at  .such  times  periodically  as  the 
justices  should  direct.  The  doctrine  of  general  warrants,  on  which  so  much  comment 
has  been  made,  has  nothing  to  do  with  the  present  question  ;  and  to  require  a  special 
one,  in  eases  like  the  present,  would  be  to  render  the  statute  a  mere  dead  letter,  which 
could  never  be  acted  on  at  all. 

There  was  one  observation  which  struck  me  in  the  course  of  the  argument,  which 
however,  on  consideration,  seems  to  be  capable  of  an  obvious  explanation.  It  was 
contended  by  Mr.  Piatt,  If  you  do  not  require  a  specific  authority  for  each  ease,  why 
require  any  warrant  from  the  magistrate  in  writing  at  all  ? — the  inspector  has  already 
been  appointed  by  the  magistrates,  and  therefore  any  subsequent  appointment  is  alto- 
gethei-  redundant.  The  force  of  that  observation  is  entirely  removed  by  considei'ing 
what  it  is  that  the  body  of  justices  in  sessions  do  when  they  appoint,  and  what  it  is 
the  magistrate  afterwards  does.  The  justices  in  sessions,  under  the  17th  section, 
appoiTit  an  inspector :  but  that  appointment  does  not  give  him  a  title,  qua  inspector, 
to  enter  into  shops.  An  inspector  has  many  duties  to  perform  :  amongst  other  things, 
I  see,  by  section  24,  in  England  the  justices,  and  in  Scotland  the  justices  at  a  meeting 
called  by  the  sheriff,  and  in  Ireland  the  grand  jury  of  each  county,  county  of  a  city, 
or  county  of  a  town,  are  to  determine  on  what  day  or  days  each  and  every  such 
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inspector  shall  attend  with  the  stamps  and  copies  of  the  imperial  standard  weights 
and  measures  in  his  custod}',  at  each  of  the  several  market  towns,  to  have  the  originals 
and  copies  compared,  and  to  take  charge  of  them.  There  are  other  duties  also  to  be 
performed  ;  and  it  would  be  very  fit  that  [760]  the  magistrates  at  sessions  should 
make  the  appointment,  and  still  that  something  further  .should  be  required  before 
the  party  could  be  considered  as  authorized  to  enter  and  search  :  and  if  that  is  neces- 
sary in  England,  it  is  still  more  necessary  when  we  come  to  see  by  whom  the  original 
appointment  is  made  in  Ireland,  namely,  by  the  grand  jury,  an  irresponsible  Iwdy, 
and  a  body  that  has  no  existence  after  they  are  once  discharged  :  it  was  therefore 
very  fit,  that  before  the  party  should  be  authorized  to  enter  into  another's  house,  and 
seize  his  weights  and  measures,  he  should  have  the  sanction  of  some  magistrate,  or 
some  responsible  person,  who  should,  as  it  were,  vouch  for  the  respectability  of  the 
officer.  I  see  very  good  reason  for  requiiing  this  :  at  all  events  this,  and  no  more, 
is  required,  and  it  is  sufficient  to  say  that  ita  lex  .scripta  est;  the  legislature  has  given 
the  power,  and  we  are  bound  to  uphold  it.  The  rule  must  therefore  be  absolute  to 
enter  the  verdict  for  the  defendants. 
Kule  absolute. 

Eegina  v.  Ray  and  Other.s.  Exch.  of  Pleas.  May  5,  1842. — In  an  information 
at  the  suit  of  the  Crown,  notice  of  trial  was  given  in  Trinity  Term  1838,  but 
afterwards  countermanded.  The  Court  discharged  a  rule  obtained  by  the  defen- 
dants in  Hilary  Term  1842,  to  set  down  the  cause  for  trial  at  the  sittings  after 
Easter  Term. 

[S.  C.  2  Dowl.  (N.  S.)  232  ;  11  L.  J.  Ex.  317.] 

This  was  an  information  at  the  suit  of  the  Crown,  filed  in  Easter  Term  1838, 
against  the  defendants,  as  executors  of  one  Ray,  deceased,  for  breaches  of  covenants 
contained  in  a  lease  granted  by  the  Crown  to  the  testator,  which  expired  in  1836. 
The  defendants  pleaded  in  the  same  term,  and  in  the  following  Trinity  Term  issue 
was  joined,  and  notice  of  trial  given,  which  was  afterwards  countermanded.  No 
further  proceedings  were  taken  until  July  1841,  when  a  bill  was  filed  in  the  Court 
of  Chancery  for  taking  the  deposition,  de  bene  esse,  of  a  witness  on  the  part  of  the 
Crown  ;  and  his  evidence  was  accordingly  taken,  but  he  was  not  cross-examined  by 
the  defendants. 

[761]  In  last  Hilary  Term,  Svvann  moved  for  a  rule  to  shew  cause  why  the  infor- 
mation should  not  be  dismissed  for  want  of  prosecution,  or  why  judgment  of  a  non- 
suit should  not  be  entered.  The  Court  refused  that  application,  but  granted  a  rule 
to  shew  cause  why  the  defendants  should  not  be  at  liberty  to  set  down  the  cause  for 
trial  at  the  sittings  after  the  present  term. 

The  Attorney-General  now  shewed  cause,  and  contended  that  the  rule  must  be 
discharged,  as  the  Crown  had  the  power  of  withdrawing  the  record  at  any  period,  even 
after  the  commencement  of  the  trial.  He  offered,  however,  to  proceed  to  trial,  if  the 
defendants  would  consent  to  the  reading  of  the  deposition  in  evidence;  but  this  was 
objected  to. 

Per  Curiam.  We  cannot  supersede  the  prerogative  of  the  Crown.  The  rule  must 
therefore  be  discharged. 

Rule  discharged. 

Bird  v.  Holman.  Exch.  of  Pleas.  May  5,  1842. — To  a  declaration  in  debt  for 
non-payment  of  money  pursuant  to  a  covenant  in  a  "deed  of  apprenticeship,"  (so 
describing  the  instrument  throughout  the  declaration),  the  defendant  pleaded, 
"  that  the  said  indenture  in  the  declaration  mentioned  is  not  his  deed.  On  special 
demurrer  to  the  plea,  the  Court  refused  to  set  aside  the  demurrer  as  frivolous, 
and  intimated  their  opinion  that  the  plea  was  bad. 

[S.  C.  2  Dowl.  (N.  S.)  234 ;  11  L.  J.  Ex.  317.] 

This  was  an  action  of  debt  for  non-payment  of  money  pursuant  to  a  covenant 
contained  in  a  deed  of  apprenticeship.  The  declaration  described  the  instrument 
throughout  as  a  "deed,"  and  "deed  of  apprenticeship."     The  defendant  pleaded,  that 
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"the  said  indenture  of  apprenticeship  in  the  declaration  mentioned  is  not  his  deed." 
The  phiintift'  having  demurred  specially  to  this  plea,  on  the  ground  that  no  indenture 
of  apprenticeship  was  mentioned  in  the  declaration,  liy  an  order  of  JiOrd  Denman,  C.  .1., 
at  chambers,  the  demurrer  was  set  aside  as  frivolous. 

[762]  Bere  having  obtained  a  rule  to  shew  cause  why  this  order  should  not  bo 
rescinded, 

Warren  now  shewed  cause.  Tiiis  instrument  is  sufticiently  shewn  on  the  face  of 
the  declaration  to  be  an  indenture,  because  it  appears  that  it  contains  covenants  on 
both  sides  :  for  the  plaintiff  avers,  in  the  usual  form,  performance  of  the  covenants  on 
his  part.  Furthei-,  this  is  a  deed  of  apprenticeship,  to  which  there  must  be  three 
parties.  The  defendant  in  effect  says,  by  his  plea,  "Whatever  you  (the  plaintiff)  call 
the  inst]-unient,  I  did  not  execute  it"  liLsdale  v.  Kelli/  (1  C.  &  J.  410;  1  Tyrw.  '.Vil) 
is  a  case  like  the  present.  There  the  declaration,  in  debt,  demanded  £G0,  and  con- 
tained si.\-  counts,  each  of  which  was  for  £10,  parcel,  &c.  ;  the  defendant  pleaded  that 
he  did  not  owe  the  said  sum  of  £10  above  demanded  ;  and  the  plaintiff  having  treated 
the  plea  as  a  nullity,  and  signed  judgment,  the  Coui-t  set  the  judgment  aside,  holding 
that  the  words  "of  £10,"  being  inapplicable  to  the  declaration,  might  be  rejected.  So 
here,  the  plea  may  be  read  as  if  it  had  been  "the  said  instrument"  or  "writing" 
in  the  declai'atiou  mentioned,  &e.  He  cited  also  Innes  v.  C'olquhon  (7  Bing.  265  ; 
5  M.  &  P.  63). 

Bere,  contril,  was  not  called  upon. 

Lord  Abinger,  C.  B  I  think  the  rule  must  be  made  absolute.  Is  it  a  proper 
description  of  a  deed  to  call  it  an  indenture  ?  Would  it  not  be  a  bad  plea,  that  the 
promissory  note  in  the  declaration  mentioned  was  not  the  defendant's  deed  ? 

P.\RKE,  B.  I  also  think  this  order  must  be  set  aside.  The  plaintiff  in  his  declara- 
tion does  not  aver  that  the  instrument  is  an  indenture,  but  the  plea  calls  it  so  :  so  that 
[763]  there  is  no  negative  in  the  plea  of  any  affirmative  proposition  contained  in  the 
declaration.  A  deed-poll  may  contain  many  conditions  precedent  to  be  performed 
by  the  other  party. 

Alderson,  B.  The  plea  does  not  contain  any  negative  of  a  given  affirmative. 
It  should  be  a  very  clear  proposition  indeed,  that  is  to  give  the  Court  a  right  to  take 
away  the  subject's  writ  of  error. 

Rule  absolute  without  costs,  with  liberty  to  the  defendant  to  amend  his  plea. 


Blyth  and  Another  v.  Shepherd  and  Another.  Exch.  of  Pleas.  May  5,  1842. 
— Two  counts  on  the  same  policy  of  insurance,  one  alleging  a  loss  by  perils  of 
the  sea,  and  the  other  a  loss  by  barratry,  cannot  be  pleaded  together. 

fS  C.  1  Dowl,  (N.  S.)  880  ;  11  L.  J.  Ex.  223  ;  6  Jur.  489.     Referred  to,  Cory  v.  Burr, 

1881,  8  Q.  B.  D.  317.] 

Assumpsit  on  a  policy  of  insurance  against  the  defendants,  as  directors  of  the 
Marine  Insurance  CompanJ^  The  declaration  contained  two  counts  ;  the  first  alleging 
a  loss  by  perils  of  the  sea,  the  second  a  loss  by  barratry  of  the  master.  Rolfe,  B., 
having  made  an  order  that  one  of  these  counts  should  be  struck  out,  on  the  ground 
that  they  did  not  establish  a  distinct  subject-matter  of  complaint  within  the  meaning 
of  the  rule  of  H.  T.,  4  Will.  4, 

R.  V.  Richards  obtained  a  rule  to  shew  cause  why  the  order  should  not  be  set 
aside,  on  affidavits  which  stated,  that  the  settlement  of  the  loss  was  resisted  on  the 
alleged  ground  that  the  ship  had  been  wilfully  lost  (off  the  island  of  Borneo)  by 
arrangement  and  conspiracy  between  the  master  and  the  supercargo ;  that  owing  to 
the  absence  of  witnesses  abroad,  the  plaintiffs  were  unable  to  asceitain  whether  such 
was  the  case  or  not;  and  that,  if  they  were  limited  to  one  count,  they  might  be 
nonsuited  by  proof  either  of  bariatry,  or  of  loss  by  perils  of  the  seas,  as  the  case 
might  be. 

[764]  Butt,  who  appeared  to  shew  cause,  objected  that  the  rule  was  not  drawn 
up  on  reading  the  declaration,  without  which  the  Court  could  not  judge  of  the  pro- 
priety of  the  order;  and  cited  Soiilh  Eaaiern  Uaihvay  Compmy  v.  Sprat  (11  Ad.  .V:  E. 
167  ;  3  P.  &  D.  110)  He  contended  also,  that  the  two  counts  were  pleaded  together 
in  express  violation  of  the  rule,  which  prohibited  two  counts  on  the  same  policy. 
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The  Court  cjilled  upon 

R.  V.  Ivichards,  contiii.  It  caunot  be  necessary  to  draw  up  the  lule  on  reading 
a  long  declaration,  if  it  appear  by  aftidavit,  as  it  does  here,  what  the  two  counts  are. 
And  under  the  cii'cumstanees  of  this  ease,  unless  both  counts  are  allowed,  or  the 
plaintifl's  are  at  liberty,  under  the  count  for  a  loss  by  perils  of  the  sea,  to  prove 
barratry,  or  the  defendants  are  precluded  from  insisting  on  barratry  as  a  defence, 
the  plaintiffs  will  be  under  great  hardship,  because  they  cannot  fully  know  the  facts 
until  they  have  sent  out  a  commission  to  exanjine  witnesses  at  Borneo,  and  after  it 
has  been  returned,  they  cannot  amend  their  declaration,  because  the  witnesses  are 
examined  to  the  particular  issue  joined.  The  case  of  Guest  v.  Ehccs  {5  Ad.  &  E.  118; 
2  N.  &  P.  230)  is  an  exemplification  of  the  difficulty  a  plaintiff'  may  be  liable  to  by 
the  strict  application  of  this  rale.  It  can  hardly  be  held  to  apply  strictly  to  a  case 
of  foreign  loss,  where  there  are  no  means  of  ascertaining  the  facts  in  the  first  instance. 

Lord  Abingkr,  C.  B.  I  think  the  perils  of  the  sea  would  be  properly  alleged 
as  the  cause  of  the  loss,  although  there  were  previous  barratry,  and  therefore  that 
there  will  be  no  prejudice  to  the  plaintiffs  by  this  rule  being  disehai'ged  ;  but  even 
if  there  is,  it  is  clear  that  the  rule  of  Court  applies  in  terms  to  the  case. 

[765]  Parke,  B.  The  rule  must  be  discharged  with  costs.  The  declaration  is 
framed  in  open  violation  of  the  new  rules :  and  as  to  the  alleged  hardship  of  not 
allowing  two  counts  in  a  case  like  the  present — which,  however,  I  believe  to  be  i-eally 
imaginary,  because  the  plaintiffs  may  desciibe  the  loss  as  caused  by  perils  of  the  sea, 
notwithstanding  previous  barratry — yet  if  there  be  any,  it  is  by  no  means  equal  to 
the  evil  of  allowing  a  multitude  of  counts  on  the  same  policy.  The  plaintiff's  must 
delay  commencing  their  action  until  they  obtain  information  sufficient  to  enable  them 
to  state  the  facts  correctly. 

Alder.SON,  B.  Hci/man  v.  Parish  (2  Campb.  149)  is  an  authority  to  shew  that,  if 
the  declaration  allege  a  loss  by  perils  of  the  sea,  the  plaintiff"  may  recover  on  proof 
that  the  ship  was  wrecked,  although  that  was  occasioned  by  the  barratry  of  the 
crew. (A) 

RoLFE.  B.,  concurred. 

Rule  discharged,  with  costs. 

Trott  v.  Smith,  Executor.  Exch.  of  Pleas.  May  5,  1842. — Obtaining  time  to  reply 
is  a  waiver  of  an  objection  that  the  plea  is  not  an  issuable  one,  the  defendant 
having  been  under  terms  to  plead  issuably. 

[S.  C.  2  Dowl.  (N.  S.)  278,  and  see  12  L.  J.  Ex.  186.] 

This  was  an  action  of  covenant  against  the  defendant  as  executor,  on  a  covenant 
contained  in  a  moitgage  deed  made  by  his  testator,  to  pay  the  mortgage  monej'  to  W. 
J.  W.,  for  whom  the  plaintiff'  was  by  the  deed  named  a  trustee  :  breach,  non-payment 
thereof  to  the  plaintiff' or  to  W.  J.  W.  The  defendant,  being  under  terms  of  pleading 
issuably,  pleaded,  first,  non  est  factum,  and  secondly,  a  plea  setting  forth  the  bank- 
ruptcy of  the  plaintiff'  before  the  commencement  of  the  suit.  The  plaintiff',  after 
having  obtained  time  to  reply,  signed  judgment  as  for  want  of  a  plea.  A  rule  having 
been  obtained  to  set  aside  this  judgment,  and  the  subsequent  proceedings  thereon,  for 
irregularity, 

[766]  Ogle  now  shewed  cause,  and  contended  that  the  second  plea  was  not  an 
issuable  one,  inasmuch  as  assignees  of  a  bankrupt  take  only  property  wherein  he  is 
beneficially  interested,  not  that  in  which  he  has  an  interest  only  as  a  trustee.  [Parke,  B. 
Have  you  not  waived  the  objection  by  obtaining  time  to  repl}',  thereby  admitting 
that  theie  is  something  to  reply  to'l]  The  question  is,  whether  the  party  can  waive 
a  nullity,  though  he  may  a  mere  irregularity.  It  has  been  held  that  a  plea  in  abate- 
ment, delivered  without  a  sufficient  affidavit  of  verification,  is  such  an  absolute  nullity 
that  the  defect  cannot  be  waived  :  Garrett  v.  Hooper  (1  Dowl.  P.  C.  28).  So,  where  a 
defendant  is  charged  in  custody  on  a  writ  of  execution  which  is  a  nullity,  the  lapse 
of  time  does  not  waive  his  right  to  apply  for  his  discharge  :  Mwtimer  v.  Fiqyoit 
(2  Dowl.  P.  C.  615). 

Lord  A  binder,  C.  B.     The  rule  must  be  absolute.     In  the  case  of  a  plea  in  abate- 

(t)  See  also  IValhr  v.  Maitkmd,  5  B.  &  Aid.  171. 
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mcnt,  the  act  of  P.irliamciit  expressly  rei|uires  that  it  sliciiild  l)c  afnompiinied  liy  a 
siitticient  affidavit  of  veritioatioii.  Here  tfie  plea  is  voidalile  Wy  the  ai;i-eeiiient  of  the 
parties,  but  not  absolutely  void  on  the  face  of  it.  The  piaiutifl'  mi^dit  at  once  ti-eat 
it  as  a  nullity  ;  but  surelv  he  could  not  do  so  at  the  moment  before  trial,  after  lie  had 
replied,  and  issue  was  joined. 

Parkk,  B.  If  the  plaintiff  had  replied  to  this  plea,  he  certainly  could  not  after- 
wai-ds  have  sii,'iicd  judgment :  then  does  he  not,  by  applyiui;  for  time  to  reply,  admit 
that  there  is  something  to  reply  to? — whereas  his  ease  now  is,  that  the  plea  ought  not 
to  be  upon  the  tile  at  all,  by  reason  of  the  noncompliance  with  the  judge's  order. 

Ai.DEKSON,  B.,  and  Kolfe,  I{.,  concurred. 

Kule  absolute,  with  costs;  no  action  to  be  brought. 

[767]  Matcheit  v.  Parkes.  Exch.  of  Pleas.  May  5,  1842.— On  taxation  of  an 
attorney's  bill,  the  Master  has  no  jurisdiction  to  disallow  items  on  the  ground 
that  in  respect  of  the  business  to  which  they  refer,  the  attorney  was  guilty  of 
negligence.  Where  A.  &  B.  delivered  a  bill  in  their  joint  names  for  business 
done  as  attorneys,  and  the  Master,  on  taxation,  disallowed  part  of  the  bill,  on  the 
ground  that  B.  was  not  a  certificated  attorney  during  a  portion  of  the  time  to 
which  the  bill  referred,  the  Court,  on  affidavit  that  15. 's  name  was  used  at  the 
request  of  friends,  but  that  he  was  really  not  a  partner  with  A.,  allowed  A.  to 
deliver  a  fresh  bill  in  his  own  name  only  for  the  items  so  disallowed. 

[S.  C.  1  Dowl.  (N.  S.)  92-1 ;   11  L.  J.  Ex   287.     See  In  re  Massey  v.  CVey,  18.S4, 

26  Ch.  D.  462.] 

In  this  case  the  defendant  had  employed  Messrs.  J.  K.  Beswick  and  txeorge  Beswick 
as  his  attorneys,  to  conduct  foi'  him  certain  piosecutions  for  perjury,  as  well  as  on 
other  business.  It  appeared  that  between  the  2Sth  of  May,  1838,  and  the  15th  of 
November,  1839,  (within  which  period  a  great  part  of  the  Inisiness  was  done),  George 
Beswick  was  not  an  attorney,  but  his  name  had  Ijeen  permitted,  befoi'e  his  actual 
admission,  to  appear  as  the  partner  of  his  brother,  J.  K.  Beswick,  at  the  desire  of  theii' 
friends.  The  indictments  for  perjury  were  ultimately  quashed.  Messrs.  Beswick 
delivered  a  bill  to  the  defendant  in  the  names  of  both  of  them,  amounting  to  6941. 
Os.  9d.,  and  it  was  referred  to  the  Master  for  taxation  The  defendant  objected, 
before  the  Master,  that  the  sum  of  4741.  Os.  3d.  should  be  struck  out  of  the  bill,  on 
the  ground  that  it  consisted  of  items  for  business  done  while  George  Beswick  was  not 
certificated  as  an  attorney;  and  that  the  sum  of  1671.  13s.  lOd.  should  also  be 
disallowed,  on  the  ground  that  it  was  incurred  in  respect  of  the  indictments,  which, 
by  the  alleged  negligence  of  the  attorneys  in  preparing  them,  had  been  wholly  useless 
to  the  defendant.  The  attorneys  denied  the  negligence,  and  produced  affidavits  to 
shew  that  the  indictments  had  been  quashed  by  arrangement  with  the  defendant. 
The  Master,  however,  di.sallowed  both  the  above  sums,  and  thereby,  after  giving  the 
defendant  credit  foi'  sums  received  on  his  account,  a  balance  was  found  to  be  due  to 
him  from  Messrs.  Beswick. 

Welsby  had  obtaind  a  rule  to  shew  cause  why  the  taxation  should  not  be  reviewed, 
and  why  Mr.  I.  K.  Beswick  should  not  be  at  liberty  to  deliver  a  fiesh  bill  of  costs  in 
his  own  name  only,  in  respect  of  the  sum  of  4741.  Os.  3d.  ;  [768]  and  cited  Joncx  v. 
Robvrts  (4  Tyrw.  .310;  2  l)owl.  P.  C.  656),  as  an  authority  to  shew  that  the  Master 
had  no  jurisdiction  to  entertain  the  question  of  negligence. 

Petersdoifl"  now  shewed  cause,  and  contended  that  the  Master  had  jurisdiction  to 
enter  into  the  matters  brought  before  him  by  the  parties  ;  that  the  attorney's  services 
having  been,' as  to  the  indictments,  altogether  useless,  he  had  no  right  to  charge  any- 
thing for  them  ;  Hill  v.  Featherdonlumgh  (7  Bing.  569;  5  M.  &  P.  541);  and  that,  as 
to  the  other  business  done  while  the  brothers  were  in  partnership,  it  was  clear  one  of 
them  only  could  have  no  right  to  recover. 

Welsby,  contra,  was  stopped  by  the  Court. 

Lord  Abinuer,  C.  B.  The  rule  must  be  made  absolute  ;  the  Master  has  clearly 
exceeded  his  jurisdiction. 

Parke,  B.  The  Master  had  certainly  no  authority  to  entertain  the  question  of 
negligence;  that  is  a  matter  for  the  consideration  of  a  jury.  Then,  as  to  the  othei- 
point,  the  object  of  the  attorney  who  makes  this  application  is  to  shew  that  he  alone 
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was  the  leal  party  with  whom  the  contract  was  made,  and  for  that  pui'pose  he  wishes 
to  deliver  a  bill  in  his  own  name,  so  as  to  be  in  a  situation  to  establish  that  fact  before 
a  jury.  If  the  brothers  were  really  partners,  and  the  contract  was  made  with  both 
of  them,  the  defendant  may  avail  himself  of  that  as  a  defence. 

Ai.DKR.soN,  B.  I  am  of  the  same  opinion.  The  Master  has  exceeded  his  authority 
in  this  case.  His  duty  is  to  modei'ate  the  charges  of  attornies,  not  to  determine  the 
question  of  negligence.  He  has  no  power  to  subpcEna  witnesses,  or  to  compel  the 
production  of  affidavits.  On  the  other  point,  also,  I  concur  with  the  rest  of  the 
Court. 

Kule  absolute. 

[769]  Baily  v.  Baker.  Exch.  of  Pleas.  May  7,  1842. — A  defendant  having 
obtained  an  order  to  plead  several  matters,  pleaded  a  plea  to  the  whole  declaration, 
and  delivered  also  a  demurrer  to  one  count,  whereupon  the  plaintiff'  signed 
judgment  as  for  want  of  a  plea.  The  Court  refused  to  set  aside  the  judgment, 
except  on  the  terms  of  the  defendant's  striking  out  the  demurrer,  and  paying  the 
costs  of  his  defective  pleading. 

[S.C.  11  L.J.  Ex.  312.] 

In  this  case,  the  defendant,  having  obtained  an  order  to  plead  several  matters, 
pleaded  a  plea  to  the  whole  declaration,  and  also  delivered  a  demurrer  to  one  count. 
No  mention  was  made  of  the  intended  demurrer  at  the  time  of  obtaining  the  order. 
The  plaintiff  signed  judgment  as  for  want  of  a  plea,  and  Rolfe,  B.,  made  an  order  for 
setting  the  judgment  aside. 

On  a  former  day  in  this  term,  W.  H.  Watson  obtained  a  rule  to  shew  cause  why 
this  order  should  not  be  rescinded. 

Bere  now  shewed  cause.  The  judgment  was  irregular.  A  party  need  not  obtain 
the  leave  of  a  judge  in  order  to  demur  ;  the  defendant,  therefore,  when  obtaining  the 
order  to  plead  several  matters,  was  not  bound  to  inform  the  judge  that  he  intended 
also  to  demur.  Even  if  the  pleas  are  irregular,  the  plaintiti  had  no  right  to  treat 
them  as  a  nullity  and  sign  judgment  ;  he  ought  to  have  applied  to  set  the  demurrer 
aside. 

Watson,  contra,  was  stopped  by  the  Court. 

Parke,  B.  I  think  the  defendant  ought,  on  obtaining  a  rule  to  plead  several 
matters,  to  inform  the  judge  what  he  purposes  doing  in  respect  to  the  whole  declara- 
tion ;  and  that  the  intended  demurrer,  as  well  as  the  pleas,  ought  to  be  before  the  judge, 
that  he  may  determine  in  what  manner  his  discretion  ought  to  be  exercised.  The 
judgment  may  be  set  aside  on  the  defendant's  striking  out  the  demurrer,  and  paying 
all  the  costs  occasioned  by  his  defective  pleading,  except  the  costs  of  this  application. 

The  other  Barons  concurred. 

Rule  accordingly. 

[770]  M.  Turner,  H.  J.  Turner,  and  Layton  v.  Hardey.  Exch.  of  Pleas. 
April  30,  1842. — To  an  action  for  use  and  occupation,  for  a  quarter's  rent  from 
Lady-day  to  Midsummer  1841,  the  defendant  pleaded,  that  by  an  agi-eement 
made  between  the  plaintiffs,  executors  of  T.,  and  the  defendant,  the  defendant 
agreed  to  take  of  the  plaintiff's,  executors  as  aforesaid,  the  premises  in  question ; 
that  it  was  afterwards  agreed  between  them  and  W.,  that  W.  should  become 
tenant  to  the  plaintiffs  from  Lady-day  1841,  and  that  the  defendant  should  be 
discharged  from  all  liability  to  subsequent  rent ;  that  the  defendant  accordingly 
gave  up  possession  to  W.,  and  the  plaintiffs  accepted  him  as  tenant : — Held,  that 
this  plea  was  not  proved  by  evidence  that  one  of  the  plaintiffs  had  so  agreed  to 
accept  W.  as  tenant  in  lieu  of  the  defendant. 

[S.  C.  1  Dowl.  (N.  S.)  954 ;  11  L.  J.  Ex.  277.] 

Assumpsit  for  use  and  occupation.  Pleas,  first,  non  assumpsit ;  secondly,  that  the 
plaintiff's  were  by  this  action  claiming  to  recover  the  amount  of  a  quarter's  rent,  due 
from  the  25th  day  of  March  to  Midsummer-Day,  1841,  by  virtue  of  a  certain  memo- 
randum of  agreement  made  between  the  plaintiff's,  executrix  and  executors  of  H.  H. 
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Turuer,  deceased,  of  the  one  part,  and  the  defendant  of  the  other  part,  whereby  the 
said  plaintiflTs  agreed  to  let  to  the  defenthuit,  and  the  defendant  agreed  to  take  of  the 
plaintiHs,  executrix  and  executors  as  aforesaid,  the  premises  in  the  dechiration 
mentioned  ;  that  it  was  afterwards,  to  wit,  on  v%e.,  agreed  by  and  between  the 
plaintifis,  the  defendant,  and  one  W.  Wasbrough,  that  the  said  W'  Wasbrongh  should 
hold  and  occupy  the  said  premises  as  tenant  thei-eof  to  the  plaintifl's,  from  the  25th 
day  of  March,  1841,  and  that  the  defendant  should  be  discharged  from  all  liability  to 
pay  any  rent  accruing  subsequently  to  the  said  25th  day  of  March,  1841.  The  plea 
then  averred,  that  the  defendant,  on  that  day,  delivered  up  possession  of  the  pi'cmises 
to  AVasbrough,  who  held  and  occupied  them  until  the  Midsummer-Day  following,  on 
the  terms  of  the  said  agreement,  and  that  the  plaintiil's  accepted  Wasbrough  as  their 
tenant,  and  in  discharge  of  the  liability  of  the  defendant  to  the  said  rent,  &c.  Veri- 
fication.    Replication,  de  injuria. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  sittiTigs  after  Hilary 
Term,  the  plaintiffs  gave  in  evidence  a  memorandum  of  agreement  macle  between  the 
plaintiffs,  "executrix  and  executors"  of  H.  H.  Turner,  deceased,  of  the  one  part,  and 
the  defendant  of  the  other  part,  whereby  "the  said  executrix  and  executors"  agreed 
to  let  to  the  defendant  the  premises  in  question,  and  the  defendant  agreed  "  with  the 
said  executrix  and  executors  "  to  pay  [771]  them  rent  for  the  same.  The  defendant 
called  a  witness  to  prove,  that  in  September  1840,  Wasbrough  applied  to  one  of  the 
plaintiffs,  H.  J.  Turner,  to  be  allowed  to  become  tenant  of  the  premises  for  a  year 
from  the  25th  March,  1841,  and  that  the  latter  accepted  him  as  such  tenant.  The 
jury,  upon  this  evidence,  found  a  verdict  for  the  defendant  on  the  second  issue. 

In  the  present  term,  Thesiger  obtained  a  rule  to  shew  cause  why  this  verdict  should 
not  be  set  aside,  and  .a  verdict  entered  for  the  plaintiffs,  pursuant  to  leave  resei-ved  at 
the  trial,  or  for  a  new  trial,  on  the  ground  that  the  plea  was  not  proved. 

Hurlstone  (with  whom  was  Crowder)  now  shewed  cause.  This  was  a  demise  by 
the  plaintiff's  in  their  character  of  executors,  and  therefore  they  cannot  allege  that  one 
of  them  had  no  authority  to  bind  the  other  by  his  acceptance  of  Wasbrough  as  the 
tenant.  The  release  of  a  debt,  or  the  grant  of  a  term,  by  one  executor,  is  valid,  and 
binds  the  rest:  Williams  on  Executors,  730.  Gore  v.  IVright  (8  Ad.  &  Ell.  118  ;  3  N. 
&  P.  243)  is  in  point.  There  the  defendant  pleaded,  to  debt  for  rent  due  under  a 
demise,  that  before  the  rent  became  due,  it  was  agreed  between  the  plaintiff'  and 
defendant,  that  in  consideration  of  his  giving  up  possesfsion,  he  should  be  discharged 
from  any  further  rent,  and  that  he  had  given  up  posse.ssion  accordingly,  and  the 
tenancy  was  thereby  surrendered  :  and  it  was  held  that  the  plea,  although  it  did  not 
shew  a  surrender  properly  so  called,  aff'orded  a  valid  excuse  for  non-payment  of  the 
rent,  by  shewing  the  agreement,  and  the  giving  up  of  possession  pursuant  to  it.  So 
here,  one  of  the  j)arties  who  demised  has  excused  the  debt  of  the  defendant,  and  that 
operates  as  a  discharge  as  against  all :  IVallace  v.  Kelsall  (7  M.  &  W.  264).  And  it 
is  properly  so  pleaded.  Where  an  instrument  operates  differently  from  its  lan-[772]- 
guage,  it  ought  to  be  pleaded  according  to  its  legal  operation,  not  according  to  its 
strict  terms;  Stephen  on  Pleading,  419.  [Lord  Abinger,  C.  B.  Pleading  a  deed 
according  to  its  legal  effect,  does  not  mean  according  to  its  legal  consequences,  as 
derived  from  extrinsic  facts  ;  the  legal  effect  must  be  collected  from  the  deed  itself.] 
A  contract  or  debt  of  one  of  several  partners  might  be  stated  as  the  contract  or  debt 
of  all.  If  therefore  this  agreement  operates  by  way  of  discharge  as  against  all  the 
executors,  it  is  correctly  so  pleaded.  He  cited  also  Sheppard's  Touchstone,  484, 
2  Saund.  97,  and  Thomas  v.  Cook  (2  B.  &  Aid.  119). 

Ogle  (with  whom  was  Thesiger),  contra.  This  action  is  brought  by  the  plaintiffs 
in  their  individual  capacity,  and  not  as  executors  ;  and  if  it  had  not  appeared  on  the 
face  of  the  agreement  put  in  evidence  that  they  were  executors,  it  would  have  been 
impossible  to  contend  that  the  plea  was  proved  ;  because  in  the  case  of  several  ordinary 
persons,  it  is  clear  that  such  an  agreement  by  one  of  them  would  not  bind  the  rest. 
Now,  first,  it  does  not  appear  that  they  demised  as  executors  :  all  that  appears  from 
the  agreement  is  that  they  were  executors,  and  there  is  nothing  to  shew  that  the 
defendant  contracted  with  them  as  such.  It  is  not  stated  either  in  the  plea  or  in  the 
agreement  that  they  were  parties  to  it  as  executors.  They  might  have  assented  to 
the  vesting  of  the  estate  in  them  as  trustees,  and  so  they  would  become  joint  lessors, 
and  as  such  could  demise  each  in  his  individual  capacity.  But  even  if  they  did  demise 
in  their  representative  capacity,  the  agreement  of  one  of  them  to  excuse  the  defendant 
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from  the  rent  is  not  properly  pleaded  as  a  discharge  by  all.  It  is  not  like  the  case 
of  a  release  by  deed.  The  plea  alleges  a  discharge  by  the  three  executors,  and  the 
proof  is  of  a  discharge  by  one  only. 

I.ORD  Abinger,  C.  B.  I  think  the  plea  is  not  sustained.  It  is  alleged  that  the 
three  plaintiffs  agreed  to  accept  an-[773]-other  person  as  tenant  in  the  place  of  the 
defendant,  and  discharged  him  from  the  rent  ;  but  that  allegation  is  not  proved  by 
such  an  agreement  with  one  of  the  plaintiffs.  Even  if  the  legal  consequence  were  that 
it  should  l)ind  the  three,  it  is  not  properly  stated.  But  I  think  there  is  no  pretence 
for  saying  that  the  plaintifi'  Turner,  by  a  contract  made  with  himself  only,  could  bind 
the  other  two.  AVhere  executors  join  in  a  personal  contract,  they  are  bound  in  the 
same  way  as  other  persons  in  whom  the  property  is  vested  ;  and  though  one  may 
dispose  of  the  assets  so  as  to  bind  the  others,  they  cannot  severally  make  a  new  eontiact 
so  as  to  bind  each  other.  The  issue,  therefore,  was  not  proved,  and  the  rule  must  be 
absolute  for  a  new  trial. 

Parke,  B.  I  am  also  of  opinion  that  the  plea  in  this  case  was  not  proved.  Though 
there  appears  to  have  been  no  distinct  evidence  of  that  fact,  yet  from  the  agreement 
with  the  defendant  having  been  in  the  names  of  the  plaintiff's,  describing  them  to  be 
executors,  it  is  probable  that  the  testator  was  entitled  to  a  term,  which  devolved  on 
them  as  executors,  and  that  they  made  an  underlease  to  the  defendant.  If  so,  the 
reversion  on  this  demise  belonged  to  the  executors  as  such,  and  was  assets  (although 
the  right  to  sue  on  the  contract  for  rent  may  have  belonged  to  them  in  their  individual 
chai'acter),  and  the  reversion  might  have  been  sold,  or  a  new  interest  in  it  created,  by 
one  of  the  executors ;  and  if  one  demised  to  Wasbrough  with  the  consent  of  the 
defendant,  I  am  not  prepared  to  say  whether  there  might  not  have  been  a  defence  to 
this  action,  on  a  proper  plea,  on  the  ground  that  such  a  transaction  between  Turner, 
one  of  the  plaintiffs,  Wasbrough,  and  the  defendant,  amounted  to  a  surrender  by 
operation  of  law,  on  the  principle  laid  down  in  the  case  of  Thomas  v.  Cook,  and  within 
which  this  case  is  attempted  to  be  brought.  But  the  present  plea  is  not  supported  by 
the  evidence  ;  for  it  is  founded  on  an  [774]  alleged  agreement  of  all  the  plaintiff's  with 
the  defendant  and  Wasbrough,  and  there  is  no  proof  of  such  an  agreement,  as  Turner 
alone  agreed  in  point  of  fact,  and  one  executor  is  not  the  agent  of  another,  to  bind 
him  by  contract.  The  agreement,  therefore,  which  is  alleged  in  the  plea  was  not 
proved.     For  this  reason,  I  think  the  rule  must  be  absolute 

Alderson,  B.  I  am  of  the  same  opinion.  The  plea  sets  up  one  contract,  and  the 
proof  is  of  a  different  one. 

RoLFE,  B.,  concurred. 

Rule  absolute  for  a  new  trial. 

Greenshield.s  v.  Harris.  Exch.  of  Pleas.  May  7,  1842. — Where,  the  venue  being 
in  Surrey,  final  judgment  was  signed  on  the  2nd  April  1840,  and  a  testatum 
ca.  sa.  of  the  same  date  issued  into  Yorkshire,  on  which  the  defendant  was 
arrested;  an  original  ca.  sa.  into  Surrey,  also  dated  the  2nd  April  1S40,  with  a 
general  return  of  non  est  inventus  thereon,  was  held  sufficient  to  warrant  the 
testatum. — A  writ  of  ca.  sa.  may  be  executed  more  than  a  year  after  its  date. 

[S.  C.  2  Dowl.  (N.  S.)  272;  11  L.  J.  Ex.  319;  6  Jur.  511.] 

In  this  case,  the  venue  being  in  Surrey,  final  judgment  was  signed  on  the  2nd 
April,  1840,  and  a  testatum  ca.  sa  of  the  same  date  was  issued  to  the  sheriff'  of 
Oxfordshire,  under  which  the  defendant  was  taken  into  custody  on  the  19th  June, 
1841.  Pigott  had  obtained  a  lule  calling  on  the  plaintiff  to  shew  cause  why  the 
defendant  should  not  be  discharged  out  of  custody,  on  two  grounds  ;  first,  on  an 
affidavit  stating  that,  on  search  in  the  office,  theie  appeared  to  be  no  original  writ  of 
ca.  sa.  issued  into  Surrey  on  which  to  found  the  testatum  ca.  sa.  into  Oxfordshire ; 
and  although  this  might  have  been  amended  under  the  old  practice,  when  writs  of 
execution  were  made  returnable  as  of  the  term,  this  was  otherwise  since  the  statute 
3  cfe  4  Will.  4,  c.  67,  whereby  they  were  made  returnable  immediately  on  execution  ; 
for  which  Towers  v.  Nnvton  (Q,  B.  319;  4  P.  &  D.  625)  was  cited  as  an  authority: 
and  secondly,  that  the  testatum  ca.  sa.  had  lost  its  force  at  the  time  of  the  arrest,  not 
having  been  executed  within  a  year  from  the  day  on  which  it  bore  date 

[775]  Barstovv  (with  whom  was  Byles)  now  shewed  cause  on  an  affidavit,  verifying 
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an  original  writ  of  ca.  sa.  issued  into  Surrey,  tested  the  same  day  as  the  testatum  ca. 
sa.,  and  returned  generally  "  non  est  inventus,"  without  any  date.  This,  he  con- 
tended, clearly  distinguished  the  present  case  from  Tmcers  v.  Nexdon,  where  there  was 
no  writ  into  the  original  county  ;  and  the  circumstance  of  the  two  writs  liearing  date 
the  same  day  could  make  no  difference.  He  cited  also  Ncivnham  v.  Laiv  (5  T.  R.  577), 
as  an  authority  that  the  Court  would,  if  necessary,  allow  the  plaintiff  to  amend  by 
suing  out  an  original  ca.  sa.  to  support  a  testatum  ;  and  urged  that  the  alteration  in 
the  form  of  the  writ  introduced  by  the  stat.  3  &  4  Will.  4,  c.  67,  made  no  difference 
in  the  practice  in  this  respect.  As  to  the  other  point,  he  referred  to  Simpson  v.  Heath 
(5  M.  &  W.  631)  as  a  conclusive  authority  against  the  application.  The  Court 
called  on 

Pigott,  contra.  This  being  a  judgment  obtained  in  Surrey,  the  plaintiff  was 
bound  to  have  his  execution  into  that  county  in  the  first  instance  ;  and  there  can 
be  no  testatum  into  another  county,  until  the  first  writ  has  been  returned  non  est 
inventus,  and  filed.  Under  the  old  practice,  indeed,  where  the  writs  were  dated  as 
of  the  term,  no  irregularity  would  appear  on  the  roll,  and  on  this  principle  it  was  that 
an  amendment  was  permitted  :  but  now  that  writs  of  execution  are  tested  on  the  day 
when  they  ai'e  issued,  the  irregularity  cannot  be  cured  by  bringing  in  a  writ  returned 
after  the  testatum  issued.  [Lord  Abinger,  C.  B.  Here  both  are  dated  on  the  same 
day,  and  non  constat  that  the  ca.  sa.  was  not  tested  before  the  issuing  of  the  testatum.] 
In  Slum  V.  MaxAvdl  (6  T.  R.  450),  where  the  Court  allowed  a  testatum  ca,  sa.  to  be 
amended  agreeably  to  the  judgment,  and  an  original  ca.  sa.  to  be  sealed  to  warrant 
it,  it  was  on  the  ground  that  no  irregularity  would  appear  upon  the  roll  when 
produced  in  [776]  Court.  [Lord  Abinger,  C.  B.  So  a  regular  roll  may  now  be 
produced  here.]  As  to  the  other  point,  where  more  than  a  year  has  elapsed  after  the 
last  act  of  record,  a  presumption  of  law  arises  in  favour  of  the  defendant,  that  the 
plaintifl"s  claim  has  been  satisfied  or  otherwise  put  an  end  to,  and  it  can  only  bo 
revived  by  scire  facias:  Bac.  Abr.,  Execution  (H.) ;  Sir  IF.  ll'aUer's  case  (2  Leon.  77; 
3  Leon.  259  ;  4  Leon.  44).  In  Simpson  v.  Heath,  according  to  the  report,  the  defendant 
was  arrested  within  a  year  after  the  issuing  of  the  ca.  sa.  [Parke,  B.  No;  the  date 
1838  is  a  mistake  for  1839.  The  Court  fully  intended  to  decide  that  the  party  might 
be  arrested  after  the  expiration  of  the  year.] 

Pakke,  B.  The  rule  must  be  discharged.  With  respect  to  the  first  point  which 
has  been  made,  that  the  testatum  ca.  sa.  is  void  for  want  of  an  original  ca.  sa.  to 
support  it,  we  ought  not  to  interpose  difficulties  to  invalidate  writs  of  this  nature,  but 
should  endeavour  to  assimilate  the  new  practice  as  far  as  possible  to  the  old  ;  and  here 
we  can  hold  this  wi'it  to  be  good  without  doing  violence  to  any  principle,  inasmuch 
as  we  have  produced  before  us  an  original  writ  of  ca.  sa.  issued  into  the  proper  county, 
bearing  date  the  same  day  with  the  judgment  and  testatum,  to  which  there  is 
a  general  retui-n  of  non  est  inventus,  which  we  may  therefore  presume  to  have  been  made 
on  the  same  day  :  and  therefore  the  plaintiff  has  now  the  materials  foi'  making  up  the 
roll  in  the  most  regular  manner,  by  stating  the  issuing  of  a  ca.  sa.  into  Surrey,  the 
return  of  non  est  inventus  to  that  writ,  and  the  subsequent  award  of  the  testatum 
into  Oxfordshire,  all  of  which  is  perfectly  possible.  In  Towers  v.  Newton  this  could 
not  be  done,  because  there  the  testatum  bore  date  on  an  earlier  day  than  the  original 
writ  on  which  it  professed  to  be  founded.  With  regard  to  the  other  point,  I  h.ive 
referred  to  my  own  note  of  the  case  [777]  of  Simpson  v.  Heath,  and  find  that  the  point 
was  expressly  decided  in  that  case.  A  writ  of  ca.  sa.  unlike  those  writs  the  duration 
of  which  is  limited  by  the  legislature,  runs  until  it  is  executed  ;  and  it  is  a  mistake 
to  suppose,  that  if  it  be  not  executed  within  twelve  months,  the  law  makes  any  pre- 
sumption in  favour  of  the  defendant.  Where,  indeed,  the  plaintitt'  has  neglected  to 
take  a  step  in  the  cause  for  twelve  months,  it  is  otherwise  ;  but  where  he  has  done 
everything  necessary  to  the  issuing  of  a  valid  writ  of  execution,  the  only  inference, 
if  any,  from  the  writ's  not  being  returned,  is,  that  the  sheriff  has  been  unable  to  find 
the  defendant  in  order  to  make  the  arrest. 

Lord  Abinger,  C.  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged,  without  costs. 


Ex.  Div.  VIII.— 11* 
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Dakins,  Clerk  v.  Skasian,  Clerk.  Exch.  of  Pleas.  April  27,  1842. — Where  a  curate 
is  appointed  by  the  special  sequestrators  of  the  bishop  of  the  diocese,  to  serve 
the  cure  of  a  benefice  diu-ing  the  vacation  between  the  death  of  the  last  and  the 
appointment  of  the  next  incumbent,  he  may,  although  not  licensed  by  the  bishop, 
and  notwithstanding  the  stat.  1  &  2  Vict.  c.  106,  recover  his  reasonable  stipend 
in  an  action  of  debt  under  28  Hen.  8,  c.  11,  from  the  next  incumbent;  the  tithes 
which  accrued  during  the  interval  not  being  sufficient  to  pay  him  a  reasonable 
stipend. 

[S.  C.  11  L.  J.  Ex.  274;  6  Jur.  783.] 

Debt.  The  declaration  stated,  that  whereas,  after  the  death  of  John  Dakins, 
clerk,  who  at  the  time  of  his  death  was  incumbent  of  the  parsonage  and  parish  church 
of  St.  James,  Colchester,  the  same  being  a  benefice  and  spiritual  promotion,  with  cure 
of  souls,  within  the  diocese  of  London,  to  wit,  &c.,  the  said  spiritual  promotion  being 
then  vacant,  from  the  time  of  the  death  of  the  said  J.  Dakins,  and  from  thence  during 
such  vacation,  and  until  the  defendant  was  instituted  parson  of  and  into  the  parish 
of  the  said  spiritual  promotion,  the  plaintitl,  being  a  clerk  in  holy  orders  and  ordained 
by  the  Archbishop  of  Vork,  did  during  all  that  time  duly  serve  and  keep  the  cure  of 
the  said  spiritual  promotion,  at  the  request  of  G.  K.  and  G.  H.  C,  [778]  being  special 
sequestrators,  ordained  and  appointed  by  the  Bishop  of  London  to  ask  for  and 
sequester  all  the  tithes,  &c.,  and  to  cause  the  said  cure  of  the  said  spiritual  promotion 
to  be  served;  and  whereas  the  tithes,  (fee,  growing  and  arising  during  the  said 
vacation,  were  not  suthcient  to  pay  the  said  plaintiff'  a  reasonable  stipend  for  keeping 
the  said  cure  ;  and  whereas  the  defendant  was  the  next  incumbent ;  and  whereas,  by 
an  act  passed  in  the  reign  of  Henry  8,  it  was  provided,  that  if  the  fruits,  &c.,  of  the 
vacation  of  the  spiritual  promotions  were  not  sufficient  to  pay  the  curate's  stipend 
for  serving  the  cure  during  such  vacation,  the  same  were  to  be  borne  by  the  next 
incumbent,  within  fourteen  days  next  after  he  had  possession  of  any  of  the  promotions 
spiritual ;  whereupon,  and  by  reason  of  the  premises,  the  defendant  has  become 
liable,  &c. 

To  this  declaration  the  defendant  pleaded,  4thly,  That  the  death  of  J.  Dakins,  and 
the  vacation  of  the  said  spiritual  promotion,  and  the  serving  and  keeping  of  the  same, 
took  place  after  the  passing  of  the  1  &  2  Vict.  c.  106,  &c.     Verification. 

The  fifth  plea  was.  That  the  plaintiff,  during  the  said  vacation,  was  curate  of  the 
said  spiritual  promotion,  and  was  not  duly  licensed  by  the  Bishop  or  Ordinary 
of  London. 

Seventh  plea.  That  the  date  of  John  Dakins,  and  the  vacation  of  the  said 
spiritual  promotion,  happened  after  the  passing  of  the  statute  1  &  2  Vict.  o.  106,  and 
that  the  Bishop  of  London  alone  had  jurisdiction  to  enforce  the  payment  of  the 
plaintiff's  stipend,  by  monition  and  sequestration  of  the  profits  of  the  said  spiritual 
promotion. 

Demuri'er  to  the  fourth  plea,  assigning  for  cause  that  that  plea  did  not  shew  with 
sufficient  certainty  how  the  statute  1  &  2  Vict.  c.  106,  prevented  the  plaintiff  from 
having  his  said  action. 

Demurrer  to  the  fifth  plea: — the  cause  assigned,  among  others,  being,  that  the 
plea  did  not  shew,  with  sufficient  cer-[779]-taint}'  how  a  license  from  the  Bishop  or 
Ordinary  was  requisite  or  material.  To  the  7th  plea  also  there  was  a  demurrer,  the 
principal  cause  being,  that  it  did  not  appear  with  sufficient  certainty  why  the  Bishop 
of  London  alone  had  jurisdiction  to  enforce  by  monition  and  sequestration  the  said 
payment  in  that  plea  mentioned. 

The  following  were  the  defendant's  points  : — 

That  the  payment  of  a  curate  performing  the  ecclesiastical  duties  of  any  benefice, 
during  the  vacancy  of  such  benefice  upon  the  avoidance  of  the  same  by  death,  being 
expressly  provided  for  and  regulated  by  the  stat.  1  &  2  Vict.  c.  106,  ss.  100,  101, 
(and  other  sections),  no  action  is  now  maintainable  on  the  stat.  28  Hen.  8,  c.  11  : 

That  the  stat.  28  Hen.  8,  c.  11,  admitting  it  to  be  still  in  force,  so  far  as  its  pro- 
visions extend,  provides  no  form  of  remedy,  and  that  from  the  nature  of  the  demand, 
and  otherwise,  in  the  absence  of  any  expre.ss  provision,  the  remedy  is  not  by 
action  at  law : 

That  the  eflect  of  the  stat.  1  &  2  Vict.  c.  106,  is  that  no  curate  since  the  passing 
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of  that  statute  can  have  aii\-  legal  claim  or  deniaiKl  for  or  in  rcs|)cct  of  the  perforniaiico 
of  the  ecclesiastical  duties  of  a  benelice  (luring  the  vacancy  thereof  b\'  death,  except 
he  be  appointed  by  the  bishop  of  the  diocese,  and  have  a  stipend  assigned  to  him 
under  the  provisions  of  the  said  act : 

That  the  light  set  up  by  the  declaration  is  stated  thciein  to  be  founded  upon  the 
phiintift'  having  served  as  curate  at  the  reipicst  of  the  sequestrators,  but  the  authority 
given  to  the  sequestrators  is  also  set  out  in  the  declaration,  and  from  that  it  appears 
that  they  had  no  authority  in  this  respect,  except  to  cause  the  cure  to  be  served  out 
of  the  proHts  of  the  benefice  collected,  sequestrated,  and  recovered  by  thciu  and  their 
authority  :  being  so  expressly  limited,  it  follows  that  they  are  not  shewn  to  have  had 
the  power,  by  employing  a  curate,  to  charge  the  succeeding  incumbent,  or  to  cm])loy 
the  said  curate  otherwise  than  on  the  credit  [780]  of  the  profits  so  to  be  collected  and 
leceived  by  themselves  : 

That  the  declaration  expressly  states  that  the  plaintiff  was  ordained  by  the 
Archbishop  of  York,  and  the  benefice  in  question  not  being  averred  to  be  in  the 
diocese  or  ecclesiastical  jurisdiction  of  the  said  Archbishop,  or  even  in  the  province  of 
York,  but,  on  the  contrary  thereof,  being  expressly  averred  to  be  in  the  diocese  of 
London,  and  province  of  Canterbury,  it  the  more  plainly  appears  that  the  plaintilfs 
orders  of  priesthood,  although  they  may  have  put  him  in  a  capacity  to  be  licensed, 
did  not  of  themselves  dispense  with  a  license  from  the  bishop  of  the  diocese,  under 
the  3()th  &  37th  canons  of  the  year  1603  : 

That  the  declaration  is  bad,  for  stating  the  cause  of  action  to  be  for  the  whole 
amount  of  the  stipend  and  wages  for  the  entire  period  of  the  vacancy,  without 
negativing  the  I'eceipt  by  the  defendant  of  any  part  of  such  amount  out  of  the  profits 
of  the  benefice  during  such  vacanc}',  or  from  any  other  source,  so  that,  according  to 
the  said  declaration,  if  the  fruits  of  the  vacation  are  insufficient,  by  however  small  an 
amount,  and  notwithstanding  (except  as  to  such  amount)  they  may  have  been  actually 
received  by  the  curate,  or  even  though  such  curate  may  have  been  otherwise  paid  in 
full,  nevertheless  such  curate  has  a  right  of  action  against  the  succeeding  incumlient 
for  the  stipend  and  wages  of  the  entire  vacation,  including  what  he  may  have  already 
received  ;  whereas  the  defendant  will  contend  that  the  right  of  action  of  the  plaintiff 
against  the  defendant  (if  it  exists  at  all)  is  only  as  to  so  much,  and  no  more,  as  the 
fruits  of  the  vacation  may  have  been  deficient  in  amount,  and  that  the  amount  of 
such  deficiency  ought  to  have  been  shewn,  and  the  action  limited  to  that  amount : 

That  the  declaration  is  bad,  and  shews  no  title  in  the  plaintiff  to  maintain  the 
present  action,  it  not  being  stated  or  shewn  that  the  plaintiff  was  appointed  or  admitted 
by  [781]  the  IBishop  and  Ordinary  of  the  diocese  to  serve  and  keep  the  cure  in  the 
declaration  mentioned. 

Cowling,  in  support  of  the  demurrer.  The  pleas  are  bad  in  substance,  as  well  as 
for  the  reasons  assigned.  The  action  is  founded  on  the  stat.  28  Hen.  8,  c.  11.  s.  10, 
which  enacts,  "that  if  the  fruits  of  the  vacation  of  the  said  spiritual  promotions  be 
not  sutticient  to  pay  the  curate's  stipend  and  wages  for  serving  the  cure  the  vacation 
time,  that  then  the  same  be  borne  and  paid  by  the  next  incumbent,  within  fourteen 
days  next  after  that  he  hath  possession  of  any  of  the  said  promotions  spiritual."  The 
fourth  and  seventh  pleas  are  pleaded  for  the  purpose  of  shewing  that  the  stat. 
1  &  2  Vic.  c.  106,  either  impliedly  repeals  that  section,  or  takes  away  the  jurisdiction 
of  the  common  law  courts.  Before  this  last-mentioned  statute,  it  is  clear,  notwith- 
standing the  doubt  in  2  Gibs.  Cod.  tit.  32,  c.  2,  note  (/),  that  the  only  remedy  upon 
s.  10  was  by  action  in  the  courts  of  law  :  Com.  Dig.  Prohibition  (F.  5) ;  Birch  v. 
Wood  (2  Sal'k.  506).  Now,  though  the  99th  section  of  the  stat.  1  &  2  Vict.  c.  106, 
provides  that  where  any  benefice  shall  be  under  sequestration,  "  it  shall  be  lawful  to 
the  bishop,  and  he  is  hereby  required,  if  the  incumbent  .shall  not  perform  the  duties 
of  the  said  benefice,  to  appoint  and  license  a  curate  thereto,  and  to  assign  to  him  a 
stipend  not  exceeding  &c.,"  it  would  seem,  from  referring  to  the  title  of  the  act  and 
some  prior  passages,  that  the  language  was  intended  to  be  confined  to  cases  where 
there  was  an  incumbent  in  existence,  who,  for  some  reason,  did  not  discharge  the 
duties  of  his  benefice.  At  all  events  it  would  not  repeal  the  sUit.  28  Hen.  8,  nor 
the  power  which  sequestrators  always  previously  had  of  apppointing  clergymen  to  serve 
the  cure  ;  for  the  language  of  s.  99  is  in  the  affirmative,  without  any  negative  either 
express  or  implied:  7  Bac.  Abr.  tit.  Statute  (G.);  Bex  v.  Pinney  (2  B.  >.l'  Cr.  322). 
Hence  [782]  sequestrators  may  appoint  as  formerly,  at  least  until  the  bishop  exercises 
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his  power  of  appointing:  and  indeed,  if  it  were  otherwise,  the  mischief  might  ai-ise 
that,  in  case  from  any  accident  the  bishop  omitted  to  appoint  a  curate,  the  parish 
miwht  be  altogether  without  IJivine  service.  As  to  the  objection  that  the  plaintill'  is 
either,  by  virtue  of  s.  100,  restricted  to  the  profits  which  the  sequestrators  may  receive, 
or,  if  they  arc  not  sutlicient,  the  bishop,  undei'  s.  101,  is  to  enforce  payment  from  the 
succeeding  incumbent,  it  is  an  answer,  that  those  sections  are  confined  to  cases  of 
curates  appointed  by  the  bishop.  A  similar  answer  may  be  given  to  the  objection, 
that  the  jurisdiction  of  this  court  is  taken  away  by  s.  109,  which  enacts  that,  "in 
every  case  in  which  jurisdiction  is  given  to  the  bishop,  &o.,  under  the  provisions  of 
this  act,  and  for  the  purposes  thereof,  and  the  enforcing  the  due  execution  of  the  pro- 
visions thereof,  all  other  and  concurrent  jurisdiction  in  respect  thereof  shall,  except 
as  herein  otherwise  provided,  wholly  cease,"  &c. ;  for  this  refeis  to  s.  83,  and  relates 
only  to  "licenses  granted  and  salaries  assigned  in  some  way  in  conformity  to  the  act," 
as  was  decided  in  Ilex  v.  The  Bishop  of  Feterbmough  (3  E.  &  G.  47),  upon  a  similar 
clause  in  the  stat.  57  Geo.  3,  c.  99.  The  legislature  merely  meant  that,  whei'e  the  bishop 
appointed  the  curate  and  fixed  his  stipend,  he  should  have  the  whole  jurisdiction  over 
any  disputes  relating  to  it.  In  IVest  v.  Turner  (6  Ad.  &  Ell.  614),  where  the  plaintiff' 
was  barred,  the  bishop  had  appointed  under  the  statute.  As  to  the  fifth  plea, 
which  alleges  that  the  plaintiff  was  not  duly  licensed  ;  a  license  is  not  requisite  for 
a  priest,  but  only  for  deacons,  and  preachers  or  lecturers.  Previously  to  the  Act  of 
Uniformity,  13  Car.  2,  c.  4,  perhaps  a  license  might  have  been  required  for  priests,  for 
in  ancient  times  preaching  formed  no  part  of  the  ordinary  celebration  of  Divine  service; 
and  the  form  used  in  oi'daining  a  pi'iest  was,  "  Take  thou  power  to  read  the  Gospel  in 
[783]  the  Church  of  God,  as  well  for  the  living  as  the  dead.  In  the  name  of  the 
Father,"  &c.  :  Nelson's  Rights  of  the  Clergy,  p.  431,  2nd  ed.  But  the  form  in  the 
Kubric  since  that  statute  has  been,  "  Take  thou  authority  to  preach  the  word  of 
God,  and  to  minister  the  holy  sacraments  in  the  congregation  where  thou  shalt  be 
lawfully  appointed  thereunto : "  whilst  that  of  a  deacon  is,  "  Take  thou  authority  to 
read  the  Gospel  in  the  Church  of  God,  and  to  preach  the  same,  if  thou  be  thereto 
licensed  by  the  bishop  himself."  So  that  a  priest  is  at  once  qualified  to  discharge 
everything  requisite  for  the  service  of  the  cure.  This  objection  was  made,  but 
abandoned,  in  PoweU  v.  Milburn  (3  Wils.  35-5,  361),  De  Grey,  C.  J.,  saying,  that  "no 
such  license  is  required,  or  necessary  to  be  had,  but  only  for  lecturers."  Perhaps  the 
48th  canon  of  the  canons  of  1603  will  be  referred  to,  but  that  does  not  require  a 
"  license."  The  36th  and  37th  canons  are  referred  to  by  the  defendant's  points  ;  but, 
though  the  plea  would  seem  to  have  reference  to  one  of  them,  they  aie  subject  to 
several  exceptions  enumerated  in  them,  which  are  not  negatived  in  the  plea;  and 
therefore  it  is  bad,  even  if  they  are  not  only  valid  rules  of  law,  but  cognizable  b)'  a  court 
of  law  as  a  defence  to  the  action.  But  they  are  in  fact  not  noticeable  here,  not  being 
binding  on  the  laity,  Middkton  v.  Croft  (2  Stra.  1057) ;  and  cannot  afl'ect  the  plaintiff, 
who  was  licensed  by  the  Archbishop  of  York,  whilst  the  canons  purport  to  have  been 
passed  only  by  a  convocation  of  the  province  of  Canter'bury,  and  it  is  not  clear  that 
they  are  all  binding  even  in  that  province.  Even  if  noticeable  here,  the  punishment 
for  a  breach  of  them  ought  not  to  be  the  forfeiture  of  the  plaintiff's  salary.  Indeed, 
the  plea  admits  that  there  was  a  license,  but  denies  that  is  was  a  due  license,  and  the 
validity  of  it  must  at  all  events  be  for  the  decision  of  the  ecclesiastical  courts,  and 
cannot  be  investigated  here  :  Maiingley  v.  Martijn  (Sir  W.  Jones,  259,  2nd  and  3rd 
Eesolutions) ;  Mariyn  v.  [784]  Hind  (2  Cowp.  437).  In  addition,  this  plea  is  bad  in 
form,  because  it  does  not  state  in  what  respects  the  plaintiff  was  not  duly  licensed  : 
Hume  V.  Liverddge  (1  Cr.  &  M.  332). 

E.  V.  Williams,  contra.  The  declaration  is  bad,  and  the  pleas  are  good.  The  fifth 
plea  is  a  good  answer  to  the  action  ;  for  the  plaintiff  cannot  recover  unless  he  is  licensed 
by  the  bishop.  In  Watson's  Clergyman's  Law,  which  is  a  book  of  great  authority,  it 
is  said  (vol.  1,  p.  260,  2nd  ed.):  "A  priest,  by  his  ordination,  receives  authority  to 
preach  the  word,  and  administer  the  holy  Sacraments  in  the  congregation  where  he 
shall  be  lawfully  appointed  thereunto  :  Kubi-.,  Stat.  1  Mar.  c.  3.  Yet,  notwith- 
standing, he  may  not  preach  without  the  license  either  of  the  King,  or  his  respective 
archbishop,  bishop,  or  other  lawful  ordinary,  or  one  of  the  universities  of  Oxford  or 
Cambridge  :  Stat.  1  Mar.  c.  3 ;  14  Car.  2,  c.  4 ;  13  Eliz.  c.  1 2.  But  a  license  by  the 
bishop  of  any  diocese  is  sufficient,  although  it  be  only  to  preach  within  his  diocese,  the 
statute  not  requiring  any  license  by  the  bishop  of  the  diocese  where  the  church  is  : 


9M.&W.  785.  DAKINS    V.  SEAMAN  333 

Piisch.,  15  C;u-.  2,  B.  R. :  Brmmi,  v.  Spence,  1  Kehle,  503.  Hut  this  is  only  to  bo 
iiitendeii  so  as  to  satisfy  the  words  of  the  statutes,  as  not  to  be  punished  by  llicni  for 
want  of  a  license  to  preach  ;  for  I  take  it,  a  preacher  by  the  canons  is  obliged  to  pro- 
cure a  license  from  the  bishop  of  the  diocese  in  which  his  church  is,  notwithstanding 
any  former  license  obtained  by  him  from  another  bishop."  It  is  said  that  the  canons 
do  not  l)ind  the  laity  ;  but  in  investigating  an  ecclesiastical  matter,  it  is  the  constant 
practice  to  cite  the  canons.  Thus  the  canons  were  I'ecognized  in  Crexwick  v.  Rookshi/ 
(-2  Bulsti-.  47).  So  Lord  Maiistield,  C.  J.,  in  Marti/ii  v.  Iliwl  (2  Gowp.  44:5),  says,  "The 
second  olijcction  is,  that  the  plaintiti'  is  not  licensed  by  the  incumbent.  Within  the 
true  intent  and  meaning  [785]  of  the  canon  law  he  is  licensed  liy  the  bishop  ;  for  he 
has  ordained  him  on  his  title  :  "  thereby  recognizing  that  law,  but  getting  rid  of  the 
objection  by  saying  that  the  clerk  was  properly  licensed.  A  person  is  not  a  curate 
unless  he  is  admitted  according  to  the  laws  of  the  land.  In  Gates  v.  Chambers 
("2  Addams's  Eccles.  Rep.  189,  191),  Sir  John  Nicholl,  after  stating  the  48th  canon, 
that  "no  curate  or  minister  shall  be  permitted  to  serve  in  any  place  without  examina- 
tion and  admission  of  the  bishop  of  the  diocese"  itc,  says,  "aiid  the  canon  is  headed, 
'  None  to  be  curates,  but  allowed  by  the  bishop.'  Now  the  object  of  this  canon  seems 
at  least  to  be,  that  curates  who  are  engaged  to  take  charge  of  parishes,  either  altogether 
or  in  part,  for  a  continued  time,  shall  be  examined  and  admitted  by  a  diocesan."  The 
plaintitt'  would  not  be  legally  in  the  office,  unless  he  were  admitted  and  appointed  by 
the  ordinary.  In  Watson's  Clergyman's  Law  (vol.  2,  p.  758),  it  is  likewise  .said, 
"Also  if  such  person  as  did  attend  the  cure  was  oidy  appointed  by  the  churchwardens 
or  other  person,  and  not  duly  licensed  and  admitted  thereunto  by  the  ordinary,  or  did 
not  dul}'  qualify  himself  according  to  the  statute  14  Car.  2,  c.  4,  I  conceive  neither 
the  ordinary  nor  his  minister  may  detain  any  part  of  the  profits  in  respect  thereof, 
for  that  his  license  (he  not  being  duly  qualified)  is  void  ;  stat.  13  Eliz.  e.  12,  and  stat. 
14  Car.  2,  c.  4  ;  and  his  serving  the  cure  an  unlawful  act.  And  if  the  bishop's  com- 
mission doth  employ  some  neighbouring  ministers  that  have  cures  of  their  own,  to 
serve  such  cure  for  the  time,  without  admission  as  aforesaid  by  the  ordinary,  I  suppo.se 
that  their  case  is  the  same,  although  that  they  performed  the  legal  acts  aforesaid  to 
settle  them  in  their  own  churches."  And  in  Burn's  Eccles.  Law,  tit.  Vacation  (vol.  4, 
p.  4,  last  edition,  by  Dr.  K.  Phillimore),  it  is  said,  "And  Dr.  Gibson  says,  such  curate 
ought  to  be  duly  licensed  by  the  ordinary  for  serving  of  the  [786]  cure  ;  otherwise, 
if  he  proceeds  without  such  license,  he  can  have  no  title  to  any  stipend  or  salary,  nor 
can  any  be  legally  reserved  and  deducted  for  him  ; "  citing  (tHisou's  Codex,  750.  The 
plaintiff  should  therefore  have  shewn,  on  the  face  of  his  declaration,  as  part  of  his 
title,  that  he  was  appointed  by  the  bishop.  Then  as  to  the  new  act,  1  &  2  Vict, 
c.  106,  the  99th  section  was  intended  to  apply  to  all  cases  of  sequestrated  benefices  ; 
it  contemplates  every  case  where  a  benefice  is  under  sequestration.  The  first  case  it 
applies  to  is,  where  the  incumbent  is  alive,  and  shall  not  perform  the  duty  himself ; 
the  second,  where  there  is  a  sequestration  in  con.sequence  of  death  or  resignation. 
The  statute  assumes  (as  all  the  authorities  cited  demonstrate),  that  the  curate  will  be 
appointed  and  licensed  by  the  bishop.  It  then  provides  that  the  sequestrators  are  to 
pay  such  stipend  as  the  bishop  shall  order  to  be  paid,  and  that  alone.  Then  the  101st 
section  provides  for  what  is  to  be  done  if  the  proceeds  are  not  sufficient,  and  gives  a 
remedy  by  monition.  This  statute  provides  for  and  regulates  this  very  case,  and  no 
action  is  maintainable  on  the  former  statute.  By  section  109,  in  every  case  where 
jurisdiction  is  given  to  the  bishop,  all  other  jurisdictions  are  to  cease.  By  sections 
100  and  101,  he  has  power  conferred  on  him  to  name  the  stipend  and  compel  its  pay- 
ment; therefore,  as  neither  this  nor  any  other  Court  or  person  has  jurisdiction  to  say 
what  is  a  reasonable  stipend,  or  to  compel  the  payment  of  it,  it  is  a  case  within  the 
mischief  which  the  act  intended  to  provide  against,  and  the  remedy  given  by  it.  The 
sequestrators  are  mere!}'  the  bishop's  bailiffs,  and  have  no  power  to  appoint.  Even  if 
authority  were  given  to  them  by  the  bishop  to  appoint,  it  would  be  void,  liecause  he 
had  no  right  to  delegate  his  authority.  But  he  does  not  do  so.  The  object  of  the  act 
was,  that  the  liishop  should  have  authoj'ity  to  assign  the  amount  of  the  salary,  and 
to  enforce  paj'uient  by  monition  ;  and  the  common-law  courts  are  ousted  of  their 
jurisdiction.  The  fifth  plea  is  therefore  good,  inasmuch  as  the  plaintiff  had  no 
au-[787]  thority  to  perform  the  office  of  curate  ;  and  the  other  pleas  are  good,  because 
no  other  person  had  authority  to  appoint  a  curate  but  the  bishop.  With  respect  to 
the  technical  objection  to  the  fifth  plea,  that  it  is  a  negative  pregnant,  if  there  be 
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iinythitig  in  that  objection,  pei'haps  the  Court  will  allow  the  defendant  to  amend.  If 
the  i.ssuo  went  down  to  be  tried,  it  wotild  be  just  the  same,  whether  the  word  duly 
was  there  or  not. 

Then  the  declaration  is  bad,  for  stating  the  cause  of  action  to  be  for  the  whole 
amount  of  the  stipend  and  wages  for  the  entire  peiiod  of  the  vacancy.  The  statute 
did  not  mean  that  if  one  shilling  short  of  a  reasonable  stipend  were  unpaid,  an  action 
was  to  be  had  for  the  whole  amount.  The  plaintiff  should  have  negatived  the  receipt 
of  any  portion  of  the  profits,  or  stated  what  the  amount  received  was,  and  averred 
further,  that  the  action  was  merely  to  compel  a  reasonable  stipend.  It  is  not  sufficient 
to  follow  the  exact  words  of  a  statute,  where  it  is  clear  that  hy  reasonable  intendment 
a  hirger  sense  must  be  given  to  them  than  the  exact  words  expiess.  The  true  mean- 
ing of  the  statute  is,  that  the  deKeiency  may  be  claimed. 

Cowling,  in  reply.  With  regard  to  the  objection  to  the  declaration,  that  it  ought 
to  have  stated  what  the  plaintiff  had  received,  and  that  he  was  going  for  the  balance, 
that  is  matter  of  defence.  The  plaintiff  could  only  recover  what  he  was  entitled  to, 
after  deducting  what  he  had  received.  The  extracts  respecting  the  necessity  of  a 
license,  which  have  been  cited,  appear  all  to  have  been  based  on  the  one  first  cited 
from  Watson's  Clergyman's  Law,  and  that  would  seem  to  have  been  hastily  written, 
without  considering  the  alteration  produced  by  the  Act  of  Uniformity,  coupled  with 
the  Rubric.  As  to  the  power  of  the  sequestrators,  it  has  always  been  taken  as  clear 
that  they  had  power,  and  also  that  it  was  the  most  important  jjart  of  their  duty,  by 
virtue  [788]  of  the  writ  from  the  bishop  appointing  them,  to  provide  for  the  serving 
of  the  cure.  IVhinfield  v.  JFatkins  (2  Phillim.  1);  Huhhard  v.  Beckfonl  (id.  5,  note). 
Gates  v.  Chambers  (2  Addams,  177)  shews  that  even  in  the  ecclesiastical  court  a  license 
is  not  necessary  for  the  temporary  supplying  a  cure  ;  and  such  may  have  been  the 
case  here :  indeed,  from  the  apprehension  of  a  lapse  taking  place,  it  is  very  unlikely 
that  the  services  of  a  person  in  the  situation  of  the  plaintiff  would  be  wanted  for  a 
long  space  of  time. 

1>0RD  Abinger,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judg- 
ment of  the  Court.  It  is  not  necessary  to  say  how  far  the  canons  are  obligatory  upon 
the  clergy,  but  it  is  clear  that  modern  canons  do  not  bind  the  laity.  Nor  need  we,  in 
the  present  case,  determine  whether  a  license  from  the  bishop  is  requisite  or  not. 
Without  doubt,  sequestrators  cannot  appoint  a  curate  permanently,  but  they  may 
appoint  him  from  week  to  week,  and  he  will  have  a  claim  upon  the  incumbent  for  his 
stipend,  fourteen  days  after  the  latter  has  been  inducted  ;  and  I  think  this  appoint- 
ment was  one  of  the  latter  description.  The  statute  of  Hen.  8  is  not  affected,  in  this 
re.spect,  by  the  act  of  Victoi-ia,  which  does  not  contain  negative  words  ;  and  as  there  is 
no  inconsistency  in  the  two  acts,  they  may  well  stand  together.  The  plaintiff  was 
duly  appointed  by  the  sequestrators,  who  derived  their  authority  from  the  bishop. 
It  does  not  appear  for  what  time  the  appointment  was  made,  but  there  is  nothing  to 
lead  us  to  suppose  that  it  was  of  a  permanent  character.  I  think,  therefore,  that  the 
plaintiff  is  entitled  to  recover.  I  have  looked  into  the  case  of  Middhion  v.  Croft,  as  it 
is  reported  in  Cas.  Temp.  Hardw.  326  ;  it  was  a  case  of  prohibition,  argued  by 
eminent  civilians,  and  involved  an  elaborate  discussion  upon  the  autho-[789]-rity  of 
the  canons.  Lord  Hardwieke  there  says,  "  Subsequent  acts  of  Parliament  in  the 
affirmative  only,  although  giving  new  penalties,  are  never  taken  to  be  a  repeal  of 
former  acts,  unless  there  be  negative  words,  or  a  plain  contrariety  between  the  two 
acts,  so  as  there  is  a  plain  indication  in  the  latter  of  an  intention  to  repeal  the  former." 
In  the  present  case,  I  can  see  no  intention  that  the  late  act  should  repeal  the  former, 
and  therefore,  on  this  and  other  grounds,  our  judgment  must  be  for  the  plaintiff. 

Parke,  B.  I  am  of  the  same  opinion,  and  think  the  plaintiff  may  maintain  an 
action  for  his  stipend.  The  main  question  is,  whether  the  statute  of  Hen  8  is  repealed 
by  the  statute  of  Victoria,  and  whether  the  curate  can  recover  in  a  court  of  common 
law.  It  is  to  be  observed,  that  as  the  words  of  the  latter  act  are  affirmative,  both 
statutes  are  compatible,  and  maj'  well  stand  together.  The  language  of  the  statute 
of  Victoria  affoi-ds  sti'ong  ground  for  the  argument,  that  as  the  courts  of  common  law 
cannot  determine  what  salary  the  curate  is  to  receive,  so  neither  can  they  assist  him 
in  recovering  it :  and  undoubtedly  that  argument  applies,  where  the  curate  is  appointed 
under  that  act ;  but  if  the  curate  is  not  appointed  by  the  bishop,  the  statute  of  Hen.  8 
remains  in  full  force  and  effect.  It  is  said  that  the  canon  law  requires  the  curate  to 
be  licensed,  but  I  should  have  great  difficulty  in  determiuiug  that  the  effect  of  the 
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statute  of  Hen.  y  is  taken  away  hy  the  canons  of  1G03  ;  that  question,  however,  need 
not  be  considered  here  ;  for  I  am  not  satisfied  that  the  plaintitt'  need  ho  licensed  under 
the  ■18th  canon.  A  license  applies  to  the  case  where  the  appointment  is  permanent,  hut 
here  the  plaintifVis  emploved  hy  the  sequestration, and  is  not  appointed  for  any  si)eoitied 
time.  The  secjuestrators  are  to  see  that  the  duties  of  the  parish  are  pci-fornicd  hy 
somebody,  and  accordingly  they  appoint  the  [790]  plaintitf'  foi-  a  short  pei'iod  ;  it  may 
not,  perhaps,  be  necessary  for  them  to  proviile  for  more  than  two  Sundays.  Under 
the  circumstances  of  the  present  case,  1  think  the  pluintift"  is  entitled  to  our  judgment. 

Ai.iiEKSON,  B.,  and  Guknky,  B.,  concurred. 

Judgment  for  the  plaintiff. 

Ch.^mberlayne  v.  Green.  Exch.  of  Pleas.  April  30,  1842.~The  plaintiff,  having 
obtained  final  judgment  in  a  cause  in  the  Court  of  Exchequer,  aftciwards  jjro- 
ceeded  for  the  same  cause  of  action  by  foreign  attachment  in  the  Lord  .Mayor's 
Court  in  London,  against  the  defendant's  goods  ;  the  defendant  surrendered  him- 
self into  custody  in  discharge  of  the  attachment;  and  on  the  following  day, 
whilst  he  was  so  in  custody,  the  plaintiff  issued  a  ca.  sa.,  under  whicii  the  defen- 
dant was  detained  : — Held,  that  the  ca.  sa.  was  not  irregular  ;  and  that,  the 
plaintiff'  having  abandoned  his  proceedings  in  the  Lord  Mayor's  Court,  an(i  the 
defendant  having  in  consequence  obtained  judgment  of  nonpros  thereon,  there 
was  no  ground  for  his  discharge  under  the  equitable  jurisdiction  of  the  Court. 

[S.  C.  11  L.  J.  Ex.  307 ;  6  Jur.  400.] 

Humfrey  had  obtained  a  rule  calling  upon  the  plaintiff"  to  shew  cause  why  the  ca. 
sa.  issued  against  the  defendant  should  not  be  set  aside,  and  the  defendant  discharged 
out  of  custody.  It  appeai-ed  from  the  affidavits,  that  the  plaintiff,  after  having 
obtained  judgment  against  the  defendant  in  this  Court,  proceeded  against  him  by 
foieign  attachment  in  London.  On  the  14th  of  March,  the  defendant  surrendered 
himself  into  custody,  in  discharge  of  the  attachment.  On  the  1.5th,  this  ca.  sa.  was 
sued  out  against  him,  by  virtue  of  which  the  defendant  was  detained  in  custody.  On 
the  19th  of  March,  judgment  of  nonpros  for  not  declaring  was  signed  in  the  Mayor's 
Court :  it  being  stated  that  the  mode  of  aljandoning  proceedings  in  the  Mayor's  Court 
was  not  to  discontinue  the  action,  but  to  allow  the  defendant  to  sign  judgment  of  nun 
pros  for  want  of  a  declaration. 

\V.  H.  Watson  shewed  cause.  The  ca.  sa.  is  not  irregular,  and  as  the  judgment 
is  un.satisfied,  there  is  nothing  to  prevent  the  plaintiff  from  issuing  execution. 
[Parke,  B.  [791]  Mr.  Humfrey,  on  moving  for  the  rule,  relied  upon  Bnnlus  v.  Sutch- 
ivell  (Barnes,  208),  as  an  authority  to  shew  that,  there  being  an  action  pending  in  the 
Mayor's  Court,  which  had  not  been  discontinued,  it  was  irregular  to  issue  a  ca.  sa  in 
this  court.]  The  case  of  Burdus  v.  Sakhwell,  if  it  can  be  supported  at  all,  is  distinguish- 
able. There,  after  a  writ  of  error,  the  plaintiff'  brought  an  action  on  the  judgment  ; 
afterwards  the  writ  of  error  was  nonprossed  for  want  of  transcribing  the  record,  and 
the  plaintiff,  without  discontinuing  his  action  on  the  judgment,  took  the  defendant's 
goods  in  execution  by  testatum  fieri  facias,  which  was  held  irregular.  But  there  both 
proceedings  were  in  the  same  Court,  and  that  Court  had  jurisdiction  over  both. 
[Alderson,  J.  And  both  proceedings  were  being  contimied  at  the  same  time]  Here, 
notwithstanding  the  proceeding  in  the  Mayor's  Court,  the  judgment  is  unsatisfied. 
That  was  a  proceeding  against  the  goods  of  the  defendant,  and  the  defendant  has 
voluntarily  surrendered  himself  to  release  his  goods  from  the  attachment.  One  of  the 
proceedings  has  been  put  an  end  to  by  the  judgment  of  nonpros  ;  but  in  Biinias  v. 
Hatchwell  they  were  both  continuing.  In  JTood  v.  Thompson  (5  Taunt.  851),  the  Court 
of  Common  Pleas  held,  on  the  authority  of  Bromk(/  v.  Peck  (ibid.  8-52,  n.)  that  a 
defendant  may  be  arrested  in  an  action  in  a  Court  at  Westminster,  after  having  siu'- 
rendeied  in  discharge  of  a  foreign  attachment  in  the  Mayor's  Court  of  London,  for  the 
same  cause. 

Humfrey,  in  support  of  the  rule.  The  ca.  sa.  was  clearly  irregular.  The  plaintiff 
having  obtained  his  judgment  in  this  Court,  pursued  another  remedy  by  atbichnient 
in  the  Mayor's  Court,  on  which  the  defendant  surrendered  ;  and  then  the  ])laintift' 
proceeds  by  ca.  sa.  on  the  judgment  in  this  [792]  Court,  on  which  the  defendant 
is  detained ;  he  is  therefore  twice  detained  in  piisoii  for  the  same  cause  of  action, 
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Burdus  V.  Saklnvell  is  an  authority  in  favour  of  the  defendant,  and  it  makes  no 
difiference  that  there  the  proceedings  were  in  the  same  Court ;  it  is  equally  irregular 
whether  they  be  in  the  same  Court  or  another.  [Lord  Abinger,  C.  B.  We  have  no 
jurisdiction  where  the  proceeding  is  in  another  Court.]  Burdus  v.  Satchwell  went  upon 
the  general  principle,  that  tsvo  writs  of  execution  against  the  person  cannot  issue  at 
the  same  time  for  the  same  cause  of  action. 

Pakke,  B.  It  seems  to  me  that  there  is  no  irregularity  in  this  case,  but  that  the 
circumstances  merely  afibrd  ground  for  an  application  to  the  discretion  of  the  Court, 
to  relieve  the  defendant  fiom  the  consequences  of  two  remedies  for  the  same  debt 
being  pursued  at  the  same  time.  It  is  analogous  to  the  case  of  a  person  bringing  two 
actions  for  the  same  debt,  where  it  is  the  practice  of  the  Court  to  relieve  the  defendant 
on  motion,  instead  of  leaving  him  to  plead  the  pendency  of  the  former  action.  This 
ca.  sa.  cannot  be  said  to  be  irregular,  inasmuch  as  the  judgment  is  regular,  and  all 
proper  steps  have  been  taken  in  respect  of  the  execution  founded  on  that  judgment. 
The  objection  that  another  proceeding  is  taken  at  the  same  time  is  merely  a  collateral 
matter,  and  does  not  make  the  ca.  sa.  irregular.  Whether  the  case  in  Barnes  was 
rightly  decided  or  not,  it  is  unnecessary  to  discuss  ;  it  may  have  been  an  application  to 
the  equitable  jurisdiction  of  the  Court,  and  the  word  "irregular"  may  have  slipt  into 
the  report  by  accident.  But  admitting  it  to  be  irregular  to  commence  a  second 
proceeding  on  the  same  judgment  in  the  same  Court,  here  the  proceeding  is  in  a 
different  Court,  and  that  does  not  constitute  an  irregularity,  whatever  ground  it  may 
afford  for  the  exercise  of  the  equitable  ju-[793]-risdiction  of  the  Court.  In  the 
present  ease  that  is  unnecessary,  as  the  proceeding  in  the  Mayor's  Court  has  been  put 
an  end  to  by  a  nonpros. 

Alderson.  B.  I  agree  in  thinking  that  this  is  properly  the  subject  of  an  applica- 
tion to  the  equitable  jurisdiction  of  the  Court.  In  the  case  in  Barnes,  both 
proceedings  were  pending  at  the  same  time,  and  that  was  one  ground  for  setting 
aside  the  execution. 

ROLFE,  B.,  concurred. 

Rule  discharged. 

Ford  v.  Nassau.  Exch.  of  Pleas.  April  29,  1842. — The  Court  will  not  grant  a 
habeas  corpus  to  bring  up  a  party  in  custody  under  an  attachment,  to  enable 
him  to  move  in  person  to  set  it  aside. 

[S.  C.  1  Dowl.  (N.  S.)  631  ;  11  L.  J.  Ex.  287  ;  6  Jur.  374.] 

C.  C.  Jones  moved  (April  1.5)  for  a  writ  of  habeas  corpus,  to  be  directed  to  the 
sheriff  of  Middlesex,  commanding  him  to  bring  up  the  body  of  the  plaintiff,  in  order 
that  he  might  be  enabled  to  move  in  person  to  set  aside  two  writs  of  attachment  for 
non-payment  of  costs,  under  which  he  was  in  custody.  The  affidavit  of  the  plaintiff 
stated,  that  he  had  been  informed  and  believed  that  he  had  good  ground,  upon  the 
merits,  for  his  application  to  the  Court  to  set  aside  the  attachments. 

Parke,  B.  I  am  not  aware  of  any  precedent  for  such  an  application.  In  the 
Attorney-General  v.  Hunt  (9  Price,  147),  this  Court  refused  to  grant  a  habeas  corpus  to 
enable  a  defendant  in  an  information,  who  was  confined  in  a  county  gaol  under 
sentence  of  another  Court  for  libel,  to  attend  in  Court  at  Westminster,  and  conduct 
his  defence  in  person  ;  and  in  Rex  v.  Parkyns  (3  B.  &  Aid.  679),  the  Court  of  King's 
Bench  refused  a  similar  application,  where  the  object  was  to  shew  [794]  cause  against 
a  rule  for  a  criminal  information.  You  had  better  look  into  the  authorities,  and  apply 
again. 

Jones  now  renewed  his  application,  and  said  the  only  authority  he  could  find  was 
the  case  of  the  Attorney-General  v.  Cleave  (2  Dowl.  P.  C.  668),  where  this  Court 
granted  a  writ  of  habeas  corpus  to  bring  the  defendant  into  Court,  for  the  purpose  of 
enabling  him  to  defend  an  information  filed  against  him  for  selling  unstamped  papers. 

Parke,  B.  The  difficulty  is  to  see  in  what  form  the  writ  is  to  be.  A  writ  of 
habeas  corpus  is  issued  for  some  specified  purpose,  either  ad  testificandum,  or  ad 
respondendum,  as  the  case  may  be.  There  is  no  general  form  for  a  writ  of  habeas 
corpus  ;  and  as  there  is  no  authority  for  doing  this,  we  cannot  grant  the  application. 

The  rest  of  the  Court  concurred. 

Rule  refused. 
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[795]  Lamton  r.  Sutton  and  Others.  Exch.  of  Ploas.  April  29,  1842.— In 
covenant,  the  declanUion  stated,  that  it  was  covenanted  and  agreed  between  the 
plaintiff  as  lessor,  ami  the  defendants  as  lessees,  of  certain  coal  mines,  that  the 
plaintiff  should,  when  he  thought  tit,  employ  a  fit  and  proper  person  at  each 
machine  for  weighing  the  coals,  who  .should  weigh  the  same  and  keep  the  accounts, 
and  that  his  wages  should  he  paid  b3'  the  defendants ;  hut  that  in  case  such 
person  should  not  duly  attend  at  the  machine,  and  duly  keep  the  necessary 
account.'^,  the  defendants  were  authorized  to  discharge  him.  It  then  .iverred  tiiat 
the  plaintiff  appointed  J.  H.,  being  a  fit  and  proper  per.son,  and  alleged  as  a 
breach,  that  Ihe  defendants  refused  to  pay  him  his  wages.  The  defendants 
pleaded,  that  J.  II.  was  not  a  fit  and  proper  person,  that  he  had  not  duly  attended 
to  the  machine,  and  had  not  duly  kept  the  necessar}'  accounts.  At  the  ti'ial,  it 
was  proved  that  J.  H.  had  been  appointed,  and  had  attended  for  three  months, 
after  which  peiiod  he  was  dismissed  as  incompetent  by  the  defendants  : — Held, 
that  the  plaintiff  was  not  entitled  to  judgment  non  obstante  veredicto :  the 
appointment  of  a  fit  and  proper  person  being  a  condition  precedent  to  the 
defendants'  liability  to  pay  wages. 

[S.  C.  11  L.J.  Ex.  314.] 

Covenant.  The  declaration  stated,  that  by  a  certain  indenture,  William  Lawton 
demised  to  the  defendants  certain  mines  of  coal,  cannel,  and  slack  ;  that  the  defendants 
covenanted  with  Lawton  and  the  parties  who,  for  the  time  being,  should  be  entitled 
to  the  mines,  that  he  and  the  parties  entitled  should,  wdien  they  should  think  fit, 
employ  a  proper  person  at  each  machine,  set  up  for  weighing  coals,  &c.,  to  weigh  the 
same  and  keep  the  accounts,  the  person  so  weighing  and  keeping  the  accounts  to  be 
paid  by  the  defendants  ;  but  in  case  such  person  should  not  duly  attend  at  the  same 
machine,  and  duly  keep  the  necessary  accounts,  the  defendants  were  authorized  to 
discharge  such  person.  The  declaration  then  stated,  that  the  plaintift',  being  the 
person  entitled  to  the  mine,  employed  one  John  Hargreaves  at  a  machine  in  the  mine, 
for  the  purpose  of  weighing  coals,  &c.,  and  of  keeping  the  accounts  thereof.  Breach, 
that  although  Hargreaves  had  done  the  usual  work  at  the  machine,  and  had  duly 
attended  thereto,  and  had  regularly  kept  the  necessary  accounts,  yet  the  defendants 
had  refused  to  pay  him  any  wages,  whei'cby  the  plaintiff  had  been  compelled  to  pay 
him  the  necessary  wages,  amounting  to  a  large  sum,  to  wit,  &c.  Plea,  that  the  said 
John  Hargreaves  was  not  a  fit  and  proper  person  ;  that  he  had  not  done  the  usual  work 
at  the  machine,  nor  had  duly  attended  thereto,  nor  had  duly  kept  the  necessary 
accounts  : — on  which  issue  was  taken. 

At  the  trial  before  Coltman,  J.,  at  the  last  Chester  Assizes,  it  appeared  that 
Hargreaves  had  been  appointed  l>y  the  plaintiff,  and  had  been  in  attendance  at  the 
machine  for  thiee  months  ;  that  the  defendants  had  then  dismissed  [796]  him  without 
notice,  on  the  ground  of  incompetency,  and  refused  to  pay  him  any  wages.  The  jury 
found  that  Hargieaves  was  not  a  proper  or  competent  person,  and  returned  a  verdict 
in  favour  of  the  defendants. 

On  a  former  day  in  this  term  (.April  18), 

Jervis  moved  for  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial,  or  why 
there  should  not  be  judgment  for  the  plaintiff  non  obstante  veredicto.  Hargreaves 
never  having  been  properly  dismissed,  and  no  notice  having  been  given,  he  was 
entitled  to  be  paid  wages  for  the  time  he  was  actually  employed.  The  plaintift'  is  to 
appoint  a  proper  person  to  weigh  coals  and  keep  the  accounts  ;  if  he  does  not  duly 
attend  and  duly  keep  the  accounts,  then  the  defendants  may  discharge  him  ;  but 
until  they  do  so  they  are  bound  to  pay  him.  All  that  the  plaintift'  is  to  do,  is  to 
select  a  proper  person.  The  learned  Judge  treated  it  as  a  dry  question  of  law,  and 
ruled  that  the  conduct  of  the  plaintiff,  in  not  appointing  a  proper  person,  was  an 
answer  to  the  action,  as  that  was  a  condition  precedent.  But  bv  the  terms  of  the 
contract,  the  lessees  are  bound  to  pay  him  until  they  dismiss  him,  and  the  plaintiff 
would  presume  that  he  was  capable,  unless  they  gave  him  notice  to  the  contrary. 
Secondly,  this  is  not  a  plea  which  is  severable,  and  it  was  necessary  to  establish  the 
whole  of  it.  The  plea  is,  that  Hargreaves  was  not  a  fit  and  proper  person,  that  he 
had  not  done  the  usual  work  at  the  machine,  nor  had  duly  attended  thereto,  nor  duly 
kept  the  necessary  accounts.     Now  it  was  not  pretended  that  Hargreaves  had  not 
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attended  every  day,  and  kept  the  accounts  until  he  was  dismissed.  Suppose  that  he 
was  a  tit  and  proper  person,  but  that  he  did  not  properly  keep  the  accounts  ;  the 
defendants  are  bound  to  pay  him  unless  they  dismiss  him,  and  give  the  plaintiff  notice 
of  it.  The  plaintiti  is  not  supposed  to  be  upon  the  premises,  but  the  defendants  ai'e. 
[797]  Con.sistently  with  this  plea,  the  jury  may  have  found  that  he  was  a  tit  and 
proper  person,  but  that  he  did  not  properly  keep  the  accounts.  [Parke,  B.  We  will 
consult  my  Brother  Coltman.] 

Cur.  adv.  vult. 

On  this  day, 

Parke,  B.,  said : — In  this  case  Mr.  Jervis  moved  for  a  new  trial,  and  also  for 
judgment  for  the  plaintitt'  non  obstante  veredicto.  By  the  covenant  made  between  the 
plaintitf  and  the  defendants,  the  former  was  to  employ  a  fit  and  proper  person  to 
attend  the  machine  and  keep  the  accounts,  the  defendants  covenanting  to  pay  his 
wages.  The  declaration  averred,  that  the  plaintiflT  did  appoint  a  person,  and  that  such 
person  was  a  fit  and  proper  person,  and  that  he  attended  at  the  machine,  did  the  usual 
woi-k,  and  kept  the  necessary  accounts.  Whether  this  was  the  case  or  not,  was  a 
question  for  the  jury.  They  had  ground  for  thinking  that  Hargreaves  was  not  a  fit 
and  proper  person,  and  we  cannot  say  that  their  veidict  was  wrong.  Nor  do  we  see 
any  ground  for  entering  judgment  for  the  plaintiff'  non  obstante  veredicto.  The 
appointment  of  a  fit  and  proper  person  is  a  condition  precedent  to  the  defendants' 
liability  to  pay  such  person  his  wages.  It  is  argued,  that  the  defendants  had  the  use 
of  his  services  ;  that  they  had  the  power  of  dismissing  him  in  case  of  incompetency, 
but  that  if  they  did  not  dismiss  him,  they  were  bound  to  pay  him  his  wages.  We 
do  not,  however,  think  that  the  power  of  dismissal  qualifies  the  rest  of  the  covenants 
to  this  extent.  If  the  person  appointed  was  incompetent,  the  defendants  were  not 
bound  to  pay  his  wages,  although  they  had  also  in  their  hands  the  other  remedy  of 
dismissal.     There  will  therefore  be  no  rule. 

Kule  refused. 

[798]  Smith  and  Another  v.  William  Hender.son.  Exch.  of  Pleas.  April  29, 
1842. — An  action  being  brought  against  William  Henderson  for  negligently 
navigating  a  vessel,  and  the  circumstances  under  which  the  collision  took  place 
having  been  proved,  it  was  objected  that  no  evidence  had  been  given  that  the 
defendant  was  the  pilot  in  charge  of  the  vessel,  whereupon  the  plaintiff's  counsel 
called  out,  "  Mr.  Henderson  !  "  upon  which  a  person  in  Coui't  answered  "  here  "  ; 
and  said,  "  I  am  the  pilot."  It  was  proved  by  one  of  the  witnesses  who  had  gone 
on  board  the  vessel  at  the  time  of  the  accident,  that  he  had  seen  that  person  then 
acting  as  pilot : — Held,  that  this  was  sufficient  evidence  of  the  identity  of  the 
defendant  with  the  pilot. 

[S.  C.  2  Dowl.  (N.  S.)  24.5  ;  1 1  L.  J.  Ex.  31.5.] 

Case  against  the  defendant,  for  negligence  in  navigating  a  vessel  on  the  Kiver 
Thames,  whereby  she  ran  foul  of  and  damaged  a  vessel  of  the  plaintiffs. 

At  the  trial  before  Rolfe,  B.,  at  the  iVIiddlesex  sittings  in  Hilary  Term  last,  it 
appeared  that  the  action  was  brought  against  the  defendant  as  the  pilot  having  the 
management  and  direction  of  the  vessel  in  question.  The  plaintiff's  having  given 
evidence  to  shew  that  the  circumstances  under  which  the  collision  and  the  negligence 
imputed  took  place,  it  was  objected  that  no  evidence  had  been  given  that  the  defen- 
dant was  the  pilot  who  had  the  charge  of  the  vessel  at  the  time  the  accident  occurred  : 
whereupon  the  plaintiff's'  counsel  called  out  "  Mr.  Henderson  !  "  intending  to  call  the 
defendant's  son  as  a  witness  to  prove  that  fact.  A  person  in  Court  answered  "  here," 
and,  coming  forward,  said,  "  I  am  the  pilot."  He  was  not  sworn  ;  but  one  of  the 
plaintiffs'  witnesses,  who  had  gone  on  board  at  the  time  of  the  accident,  proved  that 
he  had  seen  this  person  then  acting  as  pilot.  The  learned  Judge  being  of  opinion 
that  there  was  no  evidence  for  the  jury  of  the  identity  of  the  defendant,  directed  a 
nnnsuit  to  be  entered,  giving  leave  to  the  plaintiffs  to  move  to  set  that  nonsuit 
aside,  and  to  enter  a  verdict  for  the  sum  of  201.  14s.,  the  amount  uf  the  damage  found 
by  the  jury. 

Martin  having,  in  Hilary  Term  last,  obtained  a  rule  accordingly, 

Montagu  Chambers  now  shewed  cause.     Assuming  that  the  negligence  was  proved, 
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the  ideiititv  of  the  defendant  was  not  made  out  by  proper  evidence.  'I'lic  defendant 
ought  not  to  be  bound  by  the  statement  of  a  party  not  [799]  upon  oath.  The  question 
is,  whether  the  pilot  is  the  present  defendant ;  and  there  ought  to  be  evidence  on 
oath  to  the  person  of  the  defendant ;  a  person's  merely  answering  to  the  name  of 
Henderson  amounts  to  nothing,  unless  it  be  shewn  that  he  is  William  Ilendei-son  tiie 
defendant.  In  actions  on  bonds  and  promis.sory  notes,  it  is  not  enough  to  shew  that 
they  bear  the  signature  of  a  person  of  the  same  name,  but  the  plaintitt'  must  identify 
the  defendant  with  that  person.  Thus,  in  U'liitdofke  v.  Mu^ijwvc  (1  Cr.  it  M.  511),  it 
was  held,  that  in  an  action  upon  an  instrument,  the  subscribing  witness  to  which  is 
dead  or  resides  abroad,  it  is  necessary,  besides  proving  the  handwriting  of  the 
subscribing  witness,  to  give  some  evidence  of  the  identity  of  the  pai-ty  sued  with 
the  party  who  appears  to  have  executed  the  instrument.  8o  here,  there  ought  to 
have  been  something  besides  the  name  to  connect  the  defendant  with  the  pilot. 
[Parke,  B.  Similarity  of  name  and  residence,  or  similarity  of  name  and  trade,  will 
do.  This  is  an  action  against  William  Henderson,  who  is  a  pilot ;  then  a  man  gets  up 
in  court,  who  is  a  pilot,  and  answers  to  the  name  of  Henderson.]  The  answer  given 
by  the  man  is  not  upon  oath.  A  statement  or  admission  of  a  stranger  cannot  be  used 
to  affect  the  defendant.  If  at  the  time  he  was  at  the  helm  he  had  been  asked  his 
name,  and  he  had  said  "William  Henderson,"  that  declaration  nn'ght  have  been 
admissible,  as  it  would  have  been  part  of  the  res  gestae.  In  Middht'tu  v.  Sandford 
(■t  Camp.  .34),  where  issue  was  joined  on  non  est  factum,  it  was  held  that  some 
evidence  must  be  given  of  the  identity  of  the  party  executing  the  deed,  which  was 
not  to  be  presumed  from  its  having  been  executed  by  a  person  in  his  name,  in  the 
pi-esence  of  the  attesting  witness,  who  was  unacquainted  with  him.  Dampier,  J., 
there  held  that  some  evidence  of  identity  was  indispensalily  [800]  necessary  ;  and  he 
said,  "Even  presuming  that  the  name  of  the  person  who  executed  the  bond  was 
Thomas  Sandford,  how  did  it  appear  that  this  was  the  Thomas  Sandford  sued  in  the 
present  action  1"  So  here,  there  is  nothing  but  the  similarity  of  name.  Again,  in 
Parkins  v.  Hiuvkshaw  (2  Stark.  N.  P.  C.  239),  it  was  held  by  Holroyd,  J.,  that  on  non 
est  factum  pleaded  to  a  bond,  it  was  not  sufficient  to  prove  the  execution  by  a  person 
who  executed  in  the  name  of  the  defendant,  without  proof  of  identity.  A  person's 
appearing  in  court,  and  bearing  the  name  of  Henderson,  and  sworn  to  be  the  pilot, 
was  not  enough  ;  his  identity  with  the  defendant  ought  to  have  been  shewn.  HenneH 
V.  Lyon  (1  B.  &  Aid.  182)  may  perhaps  be  relied  upon  on  the  other  side,  but  that  case 
is  distinguishable,  because  there  the  identity  of  the  defendant  was  made  out  by 
character  and  description,  as  well  as  by  name. 

Martin,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Abingkr,  C.  B.  It  appears  to  me  that  this  rule  ought  to  be  made  absolute. 
The  action  was  brought  against  William  Henderson,  a  pilot,  and  a  person  in  court 
answers  to  the  name  of  Henderson,  and  is  proved  to  be  a  pilot,  and  to  have  been  the 
pilot  on  board  the  vessel  in  question.  That  is  evidence  from  which  the  jury  might 
assume  him  to  be  the  defendant  But  then  Mr.  Chambers  objects  that  the  .statement 
is  not  made  upon  oath.  As  to  that,  there  are  many  things  which  are  incapable  of 
strict  legal  proof.  A  man's  name  is  a  mere  matter  of  reputation  ;  that  which  is  termed 
in  Scotch  law  the  status  of  a  man,  is  matter  of  reputation  :  and  if  precise  evidence  of 
the  relationship  of  one  man  to  another,  or  other  matters  of  that  nature,  were  always 
required,  no  fact  of  that  kind  could  ever  be  proved  in  practice.  Here,  there  was 
evidence  of  the  identity  [801]  of  the  defendant,  although  it  was  not  proved  directly 
that  the  name  of  the  party  who  answered  in  court  was  "  William."  There  was  evidence 
that  he  was  a  pilot ;  that  he  was  the  pilot  on  board  the  vessel ;  and  he  answered  to 
the  name  of  Henderson.     I  think  that  is  sufficient. 

Parke,  B.  I  think  there  was  some  evidence  of  identity.  The  defendant  is  sued 
on  the  face  of  the  declaration  as  William  Henderson,  a  pilot.  A  man  in  court  answers 
to  the  name  of  Henderson,  is  a  pilot,  and  was  proved  to  be  the  pilot  acting  on  board 
the  vessel.  He  therefore  fulfils  the  description  in  the  declaration  in  two  respects,  at 
least,  that  his  name  and  calling  resemble  those  of  the  alleged  defendant. 

Aldekson,  B.  I  am  of  the  same  opinion.  If  the  very  strict  proof  required  by 
Mr.  Chambers  were  necessary,  it  would  be  almost  impossible  to  try  any  cause 
whatever. 

Rolfe,  B.,  concurred. 

Rule  absolute. 
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[802]  Thornton  and  Another  v.  Charles.  Exch.  of  Pleas.  April  29,  1842. — 
Assunip.sit  for  goods  sold  and  delivered.  It  appeared  at  the  trial  that  a  broker, 
employed  In'  the  plaintifl's  to  sell  200  casks  of  tallow,  sold  50  to  the  defendant, 
and  the  remainder  to  two  other  parties,  to  be  delivered  some  months  subse- 
quently to  the  .sale.  In  the  bought  note  he  desciibed  the  transaction  as  a 
purchase  of  50  casks  for  "  his  principals,"  i.e.  the  buyers ;  and  in  the  sold  note, 
as  a  sale  of  200  casks  sold  to  his  principals.  In  his  book  he  stated  the  defen- 
dant as  the  purchaser  of  50  casks,  and  the  two  other  paities  as  purchasers  of  the 
remainder.  There  was  no  disclosure  of  the  principals  on  either  side.  About 
the  time  appointed  for  the  delivery,  the  broker  urged  the  defendant  to  buy  100 
other  casks  of  a  third  person,  and  on  the  latter  objecting  to  do  so,  on  the  ground 
that  the  50  casks  already  contracted  for  by  him  would  soon  be  delivered,  offered 
to  "put  off "  those  casks.  The  50  casks  were  never  actually  delivered  to  the 
defendant.  It  was  objected,  on  this  evidence,  that  the  plaintiff  ought  to  be  non- 
suited, on  two  grounds  :  first,  that  inasmuch  as  thei'e  was  a  variance  between  the 
bought  and  sold  notes,  the  broker's  book  not  being  evidence  of  the  contract,  there 
was  no  valid  contract ;  secondly,  that  there  was  nothing  to  shew  any  delivery  of 
the  50  casks  to  the  defendant.  The  leai'ned  Judge  being  of  that  opinion,  non- 
suited the  plaintiffs : — Held,  that  the  nonsuit  was  wrong  on  the  second  ground, 
it  being  a  question  for  the  jury,  whether  the  words  "  put  off"  meant  a  sale  of  the 
goods  to  a  third  person  by  the  bioker  on  account  of  the  defendant,  or  a  postpone- 
ment of  the  delivery  with  or  without  the  consent  of  the  plaintiffs. — Qufere, 
whether  the  memorandum  of  a  sale  in  the  broker's  book,  signed  by  him,  is 
admissible  as  evidence  of  the  contiaet,  to  satisfy  the  Statute  of  Frauds,  in  cases 
where  there  is  no  other  written  contract,  or  where  the  bought  and  sold  notes 
disagree. 

[S.  C.  11   L.  J.  Ex.  302.     Discussed,  Sieveivright  v.  Archibald,  1851,  17  Q.  B.  103. 
Referred  to,  Mollett  v.  Rohiimn,  1872,  L.  R.  7  C.  P.  108:  reversed  L.  R.  7  H.  L. 

802.] 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Plea,  non  assumpsit. 

At  the  trial  before  Lord  Abinger,  C.  J.,  at  the  London  sittings  after  last  Michael- 
mas Term,  it  appeared  that  the  action  was  brought  for  the  price  of  50  casks  of  tallow, 
alleged  to  have  been  sold  and  delivered  by  the  plaintiffs  to  the  defendant.  On  the 
20th  of  February  1841,  the  plaintiffs  instructed  their  brokers,  Messrs,  Smith  & 
Marshall,  to  sell  for  them  200  casks  of  tallow,  to  be  delivered  between  the  1st  of 
September  and  the  31st  of  December  following,  and  on  the  same  day  received  from 
the  brokers  a  .sold  note,  in  the  following  terms: — "London,  20th  Feb.  1841.  Sold 
for  Messis.  B.  &  R.  Thornton  &  West,  to  our  principals,  200  casks  of  St.  Petersburgh 
first  sort  of  yellow  candle  tallow,"  &c.  The  bought  note  was  in  the  same  terms, 
except  that  it  stated  the  purchase  to  be  of  50  casks,  "  for  our  principals."  The  entry 
in  the  brokers' book  was  as  follows: — "  London,  20th  Feb.  1841.  Sold  for  Messrs. 
R.  Thornton  &  West,  (Messrs.  Paton  &  Charles,  50  ;  Mr.  John  Smith,  50  ;  Messrs. 
Cattley  &  Stephenson,  100),  200  of  St.  Peterslnu'gh  first  sort  of  yellow  candle  tallow," 
&c.  All  the  above  documents  were  put  in  evidence  at  the  trial.  [803]  The  names 
of  the  principals  on  either  side  were  not  disclosed.  On  the  1 4th  September,  the 
plaintifi's  delivered  to  the  brokers,  in  fulfilment  of  their  contract,  75  casks  of  tallow, 
and  on  the  22nd  of  the  same  month,  the  remaining  1 25  casks.  On  the  14th  September, 
the  broker  Marshall  applied  to  the  defendant  to  buy  100  casks  of  tallow  from  another 
party,  and  on  the  defendant's  objecting,  on  the  ground  that  the  50  casks  already 
contracted  for  by  him  would  be  delivei-ed  between  September  and  December,  stated 
that  he  would  undertake  to  "  put  oft'"  the  50  casks  It  did  not  appear  clearly  whether 
the  words  "put  off"  meant  a  sale  of  the  50  casks  to  a  third  party  by  the  broker,  on 
account  of  the  defendant,  oi'  whether  it  meant  a  postponement  of  the  delivery,  with 
or  without  the  consent  of  the  plaintitls.  No  actual  delivery  of  the  50  casks  ever  took 
place.  At  the  trial,  it  was  objected  for  the  defendant  that  the  plaintifl's  ought  to  be 
nonsuited,  on  two  grounds  :  first,  that  there  being  a  variance  between  the  bought  and 
sold  notes,  and  the  entry  in  the  broker's  book  not  being  admissible,  no  valid  contract 
had  been  proved  ;  and  secondly,  that  there  was  no  evidence  to  shew  the  delivery  of 
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the  50  casks  to  the  defendant.  The  learned  -Indge  being  of  tliat  opinion,  nonsuited 
the  plaiiitilis,  giving  them  leave  to  nio\e  to  enter  a  verdict,  if  the  Court  should  bo  of 
a  contrary  opinion. 

K.  V.  Kiuhanls,  in  Hilary  Term  last,  obtained  a  rule  accordingly,  or  for  a  new  trial. 
Crowder,  and  G.  A.  Wood  now  shewed  cause.  First,  there  was  no  legal  contract 
entered  into  with  the  plaintitt's,  inasmuch  as  there  was  a  variance  between  the  bought 
and  sold  notes  with  respect  to  the  number  of  the  casks.  The  bought  and  sold  notes 
are  the  only  legal  evidence  of  the  contract:  Thorulon  v.  Kcmpskr  (5  Taunt.  7fC). 
It  is  clear,  from  Uauw  v.  Forster  (I  M.  &  Kob.  3Gt<),  that  the  bought  and  sold  notes 
constitute  the  con-[804]  tract,  and  therefore  the  broker's  book  is  not  admissible  to 
prove  it.  [Parke,  1>.  1  always  thought  it  was,  because  the  broker  is  the  agent  of 
both  parties ;  he  is  sworn  to  do  his  duty,  and  bound  by  his  bond  to  enter  tlie  terras 
properly.  May  not  the  entry  in  his  book,  therefore,  be  evidence  of  the  contract 
between  the  parties?]  In  Tliovnion  v.  Mcux  (Moo.  &  Malk.  44),  Abbott,  G.  .).,  says, 
"  I  used  to  think,  at  one  time,  that  the  broker's  book  was  the  proper  evidence  of  the 
contract;  but  I  afterwards  changed  my  opinion,  and  held,  conformabl}'  to  the  opinion 
of  the  rest  of  the  Court,  that  the  copies  delivered  to  the  parties  were  evidence  of  the 
contract  they  entered  into,  still  feeling  it  to  be  a  duty  in  the  broker  to  take  care  that 
the  copies  should  correspond."  And  in  Haives  v.  Forster  it  was  held,  that  where  a 
contract  is  made  through  a  broker,  and  bought  and  sold  notes  delivered  to  the  parties 
constitute  the  contract;  not  the  entry  made  by  the  broker  in  his  book.  That  case, 
it  is  submitted,  settled  the  law  on  this  subject.  [Parke,  B.  This  is  not  a  case  like 
Halves  v.  Forster ;  here  the  bought  and  sold  notes  do  not  agree,  and  thci'cforo  there 
is  no  contract  ou  the  face  of  them.  The  case  of  llawes  v.  Forster  is  not  an  authority 
against  the  reception  of  such  evidence  ;  it  only  shews,  that  although  there  be  a  contract 
in  the  broker's  book,  the  parties  ma}'  by  their  own  act  constitute  the  bought  and  sold 
notes  the  contract.  The  dithculty  with  me  is,  why  is  a  broker  called  upon  to  sign 
his  books,  and  obliged  by  his  bond  to  do  so,  if  they  are  not  to  have  a  binding  eli'ect?J 
In  Thornton  v.  Meux,  the  notes  did  not  agree :  so  also  in  Thornton  v.  k'eiiq)ster. 
Secondly,  there  has  been  no  delivery  of  the  50  casks  There  was  no  contract  between 
these  plaintiil's  and  this  defendant  at  all, — neither  a  sale  nor  delivery  ;  but  assuming 
that  there  was  a  contract,  there  was,  at  all  events,  nothing  like  a  delivery.  What 
took  place  between  the  defendant  and  the  broker  was  nothing  but  a  postponement 
of  the  deliveiy  to  a  future  period. 

[805]  K.  V.  Kichards  and  Martin,  contr;\.  The  real  conti'act  between  the  parties 
is  that  which  takes  place  verbally  ;  but  the  statute  requires  that  the  contract  should 
be  in  writing,  and  if  any  memorandum  of  that  contract  is  in  writing,  it  is  sutiicient. 
The  bought  and  sold  notes  may  constitute  such  memorandum  ;  but  if  there  be  none, 
or  none  which  are  valid,  then  the  contract  in  the  broker's  book  is  the  real  evidence  of 
the  contract;  that  being  an  entry  signed  by  an  agent  for  both  parties,  lawfully 
authoi'ized  so  to  do.  What  was  said  by  Abbott,  C.  J.,  in  Thornlmi  v.  Meux,  has  been 
misunderstood.  In  Uvi/man  v.  Neale  (2  Camp.  337),  Lord  Ellenborough  says,  "  After 
the  broker  has  entered  the  contract  in  his  book,  I  am  of  opinion  that  neither  party 
can  recede  from  it.  The  bought  and  sold  note  is  not  sent  on  approbation,  noi'  does  it 
constitute  the  contract.  The  entry  made  and  signed  by  the  broker,  who  is  the  agent 
of  both  parties,  is  alone  the  binding  contract.  What  is  called  the  bought  and  sold 
note  is  only  a  copy  of  the  other,  which  would  be  valid  and  binding,  although  no 
bought  or  sold  note  was  ever  sent  to  the  vendor  or  purchaser.''  [Lord  Abinger,  G.  B. 
That  was  a  case  where  the  bought  and  sold  notes  agreed  ;  but  I  have  this  experience, 
that  when  they  ditiered.  Lord  Ellenborough  nonsuited  the  plaiutitf.  If  the  notes  dili'er, 
it  shews  there  is  no  contract  at  all.  Parke,  B.  Gooiii  v.  Ajlalo  (G  B.  i\j  C.  117; 
9  D.  &  li.  148)  was  the  tirst  ease  in  which  it  was  held  that  the  bought  and  sold  notes 
were  sutiicient  evidence  of  the  contract.]  In  Grant  w  Fletcher  (5  B.  &  C.  436  ;  S  D.  ifc  R. 
59),  the  broker's  note  was  held  not  to  be  binding,  because  it  was  not  signed  ;  but 
there  Abbott,  C.  J.,  says,  "The  broker  is  the  agent  of  both  parties,  and,  as  such,  may 
bind  them,  by  signing  the  same  contract  on  behalf  of  buyer  and  seller.  But  if  he 
does  not  sign  the  same  contract  for  both  parties,  neither  will  be  bound.  The  entry 
in  the  broker's  book  is,  properly  speaking,  the  original,  and  ought  to  be  signed  by 
him.  The  bought  and  sold  [806]  notes  delivered  to  the  parties  ought  to  be  copies 
of  it.  A  valid  contract  may  probably  be  made,  by  peifect  notes  signed  by  the  broker, 
and  delivered  to  the  parties,  although  the  book  be  not  signed  ;  but  if  the  notes  are 
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imperfect,  as  in  the  present  case,  an  unsigned  entry  in  the  hook  will  not  supply  the 
defect."  Does  it  not  follow  from  what  he  there  says,  that  if  the  book  had  been  signed, 
it  would  have  been  in  his  opinion  sufficient?  It  does  not  appear  from  the  report  of 
Tlwnikm  V.  Afcux,  whether  the  broker's  entry  in  that  case  was  signed  or  not.  In  (room 
V.  AJlaJo,  Abbott,  C.  J.,  .says — "The  entry  in  the  book  has  been  called  the  original, 
and  the  notes  copies,  but  there  is  not  any  actual  decision  that  a  valid  contract  would 
not  be  made  by  notes  duly  signed,  if  the  entry  in  the  book  be  unsigned."  That  case 
does  not  decide  that  if  the  book  were  signed  it  would  not  be  good  evidence  of  the 
contract,  but  rather  the  contrary.  In  Henderson  v.  Barnewall  (1  Y.  &  J.  387), 
Hullock,  B,  says — "Bought  and  sale  notes  are  not  essential  to  the  validity  of  the 
contract ;  the  entrj'  signed  by  the  broker  is  alone  the  binding  contract,  said  Lord 
Ellcnborough,  in  the  case  of  Heyman  v.  Neule,  which  doctrine  is  confirmed  b}'  the 
decision  in  Grant  v.  Fletcher.' 

Secondl}',  the  plaintiffs  ought  not  to  have  been  nonsuited,  for  it  was  a  question 
for  the  jury  whether  the  facts  proved  did  not  amount  to  a  delivery  to  the  defendant. 
The  agreement  that  the  broker  should  "put  off"  the  goods,  was  an  agreement  that  he 
should  receive  them  for  the  defendant,  and  sell  them  to  a  third  party  on  his  behalf  ; 
it  meant,  not  that  he  should  postpone  the  delivery,  but  that  he  should  dispose  of  the 
goods.  If  that  was  the  true  constiuction  of  the  transaction,  then  the  delivery  of  the 
goods  by  the  plaintiffs  to  the  broker  was  a  delivery  on  behalf  of  the  defendant.  Here 
the  principals  being  unknown,  the  plaintiff's  had  no  other  means  of  delivering  the  goods 
to  the  defendant  than  through  the  medium  of  the  broker ;  and  the  effect  [807]  of  the 
transaction  was  the  same  as  if  the  tallow  had  actually  been  delivered  to  and  received 
by  the  defendant. 

Lord  Abinger,  C.  B.  As  there  appears  to  be  some  doubt  about  the  meaning  of 
the  teim  "put  oft","  although  I  thought  all  parties  understood  it  in  the  same  sense  at 
the  trial,  and  as  some  questions  may  arise  respecting  the  arrangement  between  the 
broker  and  the  defendant,  the  rule  for  a  new  trial  had  better  be  made  absolute. 

Parke,  B.  It  appears  to  me  that,  after  all,  this  is  a  question  of  fact,  to  be  deter- 
mined by  the  jury.  Whether  enough  has  been  done  to  satisfy  the  Statute  of  Frauds, 
is  a  point  that  we  need  not  discuss  at  present.  But  I  apprehend  it  has  never  been 
decided,  that  the  note  entered  by  the  broker  in  his  book,  and  signed  by  him,  would 
not  be  good  e^•idence  of  the  contract  so  as  to  satisfy  the  Statute  of  Frauds,  there  being 
DO  other.  The  case  of  Haues  v.  Forster  underwent  much  discussion  in  the  Court  of 
King's  Bench,  when  I  was  a  member  of  that  Court,  and  there  was  some  difference  of 
opinion  amongst  the  Judges ;  but  ultimately  it  went  down  to  a  new  trial,  in  order  to 
ascertain  whether  there  was  any  usage  oi-  custom  of  trade  which  makes  the  broker's 
note  evidence  of  the  contract.  In  that  case  there  was  a  signed  entry  in  the  book, 
which  incorporated  the  terms  of  making  the  contract  void  in  the  event  of  the  non- 
arrival  of  the  goods  within  a  certain  time.  'Ihe  bought  and  sold  notes,  which  were 
delivered  to  the  parties,  omitted  that  clause.  Certainly  it  was  the  impression  of  part 
of  the  Court,  that  the  contract  entered  in  the  book  was  the  original  contract,  and  that 
the  bought  and  sold  notes  did  not  constitute  the  contract.  The  jury  found  that  the 
bought  and  sold  notes  were  evidence  of  the  contract,  but  on  the  ground  that  those 
documents,  having  been  delivered  to  each  of  the  parties  after  signing  the  entry  in  the 
book,  constituted  evidence  of  a  new  contract  made  be-[808]-tween  the  parties,  on  the 
footing  of  those  notes.  That  case  may  be  perfectly  correct ;  but  it  does  not  decide, 
that  if  the  bought  and  sold  notes  disagree,  or  there  be  a  memorandum  in  the  book 
made  according  to  the  intention  of  the  parties,  that  memorandum,  signed  by  the 
broker,  would  not  be  good  evidence  to  satisfy  the  Statute  of  Frauds.  However,  it  is 
not  necessary  to  pronounce  a  decided  opinion  on  that  part  of  the  ca.se,  because  I  think, 
if  there  has  been  a  delivery,  it  is  clear  it  was  a  delivery  in  pursuance  of  the  contract 
of  the  broker,  and  then  it  would  bind  the  parties  within  the  statute.  Then  comes 
the  question,  whether  there  was  a  delivery  or  not?  That  appears  to  me  to  be  a 
pure  question  of  fact,  to  be  decided  by  the  jury,  and  it  turns  upon  the  meaning  of 
the  arrangement  made  between  the  broker  and  the  defendant,  as  to  putting  off'  the 
tallow.  If  the  meaning  of  the  term  "put  oft'"  be,  that  it  was  to  be  put  off'  on  the 
defendant's  account,  that  is,  that  a  new  customer  was  to  be  obtained,  then  the  moment 
the  tallow  was  received  by  the  broker,  it  was  received  by  him  as  the  agent  of  the 
defendant,  and  the  defendant  was  liable  on  the  contract  as  for  goods  sold  and 
delivered.     But  if  it  merely  means  that  the  broker  was  to  postpone  the  delivery, 
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then  there  would  l)e  this  further  question,  whether  it  means  that  he  should  make 
an  ai-r;uigenient  with  the  nnluiown  pi'incipal  to  postjioue  it,  and  not  consider  it  as 
a  delivery;  and  if  that  he  so,  then  the  plaintill's  must  fail,  liecause  there  has  heen 
no  deliver}'.  If  it  means,  that  the  broker,  without  eonsulting  his  principal,  although 
the  broker  had  received  the  goods  to  deli\er  to  the  defendant,  was  to  ])ostpoiie  them 
contrary  to  his  duty  to  his  principal,  I  am  strongly  impressed  with  the  opinion  that 
that  would  amount  to  a  dealing  with  the  goods  so  as  to  make  it  a  delivery,  and  render 
the  defendant  liable  for  them  as  goods  sold  and  delivered.  All  those  are  (juestions  of 
fact,  which,  fi'om  a  misunderstanding  at  the  trial,  appear  not  to  have  been  submitted 
to  the  jury.  The  case  is  one  of  consider-[809]-able  importance  to  the  parties,  and  it 
seems  to  me  to  be  right  that  the  matter  should  undergo  further  investigation,  when 
those  points  will  be  presented  for  the  consideration  of  the  jury  ;  for,  after  all,  this  is 
a  pure  question  of  fact. 

Alderson,  B.  I  also  think  there  ought  to  be  a  new  trial.  It  seems  to  me  that 
this  is  a  question  of  fact ;  but,  as  at  present  advised,  I  do  not  entertain  much  doubt 
as  to  the  meaning  of  the  woixls  "put  otf."  Another  point  which  presses  on  my  mind 
is,  whether  an  arrangement  to  postpone  the  delivery  of  the  goods,  without  consulting 
the  interest  of  the  plaintiffs,  can  be  considered  a  delivery  to  the  defendant.  On  that 
point  I  entertain  great  doubt 

EOLFE,  B.  I  concur  in  thinking  there  ought  to  be  a  new  trial.  I  must  confess, 
if  I  were  a  juryman,  I  should  have  little  doubt  what  was  the  meaning  of  the  term 
"put  off'."  Judging  from  the  context,  the  meaning  appears  to  be,  that  the  delivery 
from  Thornton  should  be  postponed.  At  the  same  time,  I  think  it  is  a  question  of 
fact,  and  therefore  theie  cannot  properly  be  a  nonsuit.  I  inferred  from  the  notes  of 
the  trial,  that  all  the  parties  proceeded  on  the  ground  of  this  being  the  true  construc- 
tion of  it,  but  that  does  not  appeal'  to  have  been  the  case,  and  I  think,  therefore, 
there  should  be  a  new  trial. 

Lord  Abinger,  C.  B.  I  have  purposely  avoided  giving  any  opinion  about  the 
question  of  the  bought  and  sold  notes,  but  I  desire  it  to  be  undeistood  that  1  adhere 
to  the  opinion  given  by  me,  that  when  the  bought  and  sold  notes  differ  materially 
from  each  other,  there  is  no  contract,  unless  it  be  shewn  that  the  broker's  book  was 
known  to  the  parties.  With  respect  to  the  other  point,  I  did  not  imagine  that  any 
doubt  existed  as  to  the  witness's  explanation  of  the  phrase  "  put  off,"  after  I  had 
pointed  out  to  [810]  him  the  distinction  between  the  delivery  of  the  goods  by  the 
broker,  or  the  holding  of  them  by  him  as  the  agent  of  the  defendant,  and  the  under- 
taking not  to  deliver  them  to  the  defendant.  I  thought  nobody  doubted  that  the 
witness's  explanation  was  that  which  I  put  upon  it,  namely,  that  the  broker  undertook 
not  to  deliver  the  goods.  I  thought  that  as  he  was  the  agent  to  deliver,  and  was 
dealing  with  unknown  principals  on  both  sides,  he  had  a  discretion  as  to  when  or 
whether  he  would  deliver  the  goods  ;  that  if  he  delivered  them  to  other  persons, 
expecting  to  get  the  piice  for  them,  then  he  complied  with  the  undeitaking  not  to 
deliver  them  to  the  defendant.  I  thought  the  point  intended  to  be  raised  was, 
whether,  when  he,  being  the  middleman,  and  the  agent  of  both  parties,  received  the 
whole  of  the  200  casks,  which  included  the  50  bought  by  the  defendant,  his  mere 
reception  of  them  was  the  reception  of  the  defendant.  1  think  that  the  delivery  of 
the  bill  of  parcels  was  a  delivery  to  him  as  agent  of  the  plaintiff's,  which  he  might 
deliver  to  the  buyer.     The  rule  for  a  new  trial  will  however  be  made  absolute. 

Enle  absolute. 

Russell  and  Wife  v.  Smyth.  Exch.  of  Pleas.  May  2,  1842.— An  action  of 
assumpsit  or  debt  may  be  maintained  against  a  defendant  resident  in  this  country, 
for  costs  awarded  against  him,  after  appearance,  by  a  decreet  of  the  Court  of 
Session  in  Scotland,  in  a  suit  for  a  divorce. 

[S.  C.  1  Dowl.  (N.  S.)  929  ;  11  L.  J.  Ex.  308.  .Applied,  Schihsby  v.  U'eHenhoUz,  1870, 
L.  R.  6  Q.  B.  159.  Referred  to,  Rousillon  v.  llousiUon,  1880,  14  Ch.  D.  370;  Be 
Hciiderwn  ;  Nouvion  v.  Freeman,  1887,  35  Ch.  D.  715.  Harris  v.  Tai/hr,  [1915] 
2  Q.  B.  591.] 

Assumpsit  to  recover  the  sum  of  931.  5s.  8d.,  for  costs  due  to  the  plaintiffs  by 

virtue  of  a  decreet  made  by  the  Lords  of  Council  and  Session  in  Edinburgh,  whereby 
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they  divorced  the  plaiiitifl",  Elizabeth,  from  the  defendant,  and  found  the  defendant 
liable  to  the  said  Elizabeth  in  the  costs  and  expenses.  'J'he  defendant  pleaded, 
first,  non  assumpsit  ;  secondly,  that  the  defendant  was  not  in  Scotland  at  the  time 
of  the  summons  and  action  or  proceedings,  or  at  the  time  of  pronouncing  the  decreet, 
within  the  jurisdic-[811]-tion  of  the  said  Court;  that  he  had  not  been  summoned  to 
appear,  and  had  not  any  heritable  property  in  Scotland.  This  plea  was  struck  out, 
on  the  understanding  that  the  defendant  should  be  at  liberty  to  give  the  facts  stated 
therein  in  evidence  under  the  general  issue.  The  cause  came  on  for  trial  at  the  Liver- 
pool Summer  Assizes,  1840,  before  Kolfe,  B.,  when  a  verdict  was  found  for  the 
plaintiffs,  damages  931.  5s.  8d.,  subject  to  the  opinion  of  the  Court  on  the  following 
ease : — Examined  copies  of  the  summons,  proceedings,  and  decreet,  in  an  action  of 
divorce  in  the  Scotch  courts,  prosecuted  by  the  female  plaintiff,  by  her  then  name  of 
E.  N.,  against  William  Gray  Smith,  or  Smyth,  wei-e  proved  at  the  trial,  and  copies 
thereof  are  contained  in  the  appendix  to  this  case,  and  may  be  referred  to  by  either 
party  as  part  thereof. 

At  the  trial,  the  plaintiffs  proved,  by  the  evidence  of  an  advocate  at  the  Scotch  bar, 
that  the  practice  of  the  Scotch  courts  as  to  entering  appearances  is  as  follows : — The 
pi'ocess  being  in  the  custody  of  the  clerk  of  the  court,  the  procurator  or  agent  of  the 
defendant  applies  to  the  clerk  of  the  court  in  the  name  of  an  advocate,  to  borrow 
the  process  out  for  the  purpose  of  taking  it  to  the  advocate's  chambers,  to  examine  it 
on  the  part  of  the  defender,  in  oi-der  to  see  whether  any  defence  can  be  made.  The 
clerk  on  this  sends  the  process  to  the  party  so  applying,  and  at  the  time  of  so  doing, 
makes  a  marking  in  the  margin  according  to  the  following  form,  "alt.  Thomson,  to 
see,"  which  he  signs  by  his,  the  clerk's,  initials,  Kobt.  Welsh.  It  appears  by  the 
appendix,  that  the  examined  copy  of  the  summons  proved  in  the  evidence  was  so 
marked,  and  the  witness  explained  the  meaning  of  such  marking  to  be,  that  Robert 
Welsh,  as  agent  of  the  other  side  or  defender,  had,  in  the  name  of  Thomson,  an 
advocate,  obtained  the  process,  to  see  it  on  behalf  of  the  defender.  The  word  "act." 
immediately  preceding,  in  the  margin,  means  actor  (the  pursuer),  and  "alt."  means 
alter,  i.e.,  the  party  who  is  to  appear  on  the  other  side.  [812]  The  agent  then  takes 
the  process  to  the  advocate's  chambers,  to  consult  whether  it  is  a  case  to  be  defended 
or  not.  This  is  a  regular  method  of  entering  appearances  according  to  the  practice  of 
the  Scotch  courts.  It  would  not  be  consistent  with  the  duty  of  the  clerk  of  the  court 
to  make  such  a  marking  on  the  margin,  unless  Welsh  had  in  fact  applied  as  agent  of 
the  defender,  and  unless  in  pui'suance  of  such  application  the  clerk  in  court  had  in 
fact  lent  him  the  process,  in  order  to  its  being  taken  to  Thomson  as  the  advocate,  to 
consider  ;  and  if  by  any  mistake  an  erroneous  marking  were  made,  it  would  be  the 
duty  of  the  clerk  in  court  to  amend  it ;  and  such  marking,  according  to  the  practice 
of  the  Scotch  courts,  shews  that  an  appearance  has  been  entered.  If  the  advocate 
does  not  think  it  a  case  in  which  a  defence  should  be  made,  the  case  is  not  defended, 
and  the  process  is  returned  to  the  clerk.  The  inquiry  then  proceeds,  not  in  respect 
to  the  defendant's  absence,  but  in  respect  that  no  defences  are  given  in.  The  marking 
on  the  margin  of  the  said  proceedings  in  the  Scotch  court  at  the  suit  of  Elizabeth 
Smith  against  William  Gray  Smith,  indicates  that  an  appearance  was  entered  foi'  the 
defender,  but  that  no  defence  was  made  in  the  above  action,  and  the  proofs  were  taken 
and  lent,  and  the  decreet  in  question  made,  as  in  a  case  in  which  there  were  no  defences, 
and  not  in  absence  or  for  want  of  appearance ;  and  the  said  proceedings  and  decreet 
produced  appeared  to  l>e  perfectly  regular  according  to  the  Scotch  law.  The  same 
witness  (the  Scotch  advocate)  proved  that  there  is  no  rule  of  Court  which  would 
prevent  an  advocate  who  happened  to  know  that  proceedings  had  been  instituted 
against  a  friend  absent  from  the  kingdom,  from  applying  to  the  clerk  in  court  to  see 
the  summons,  even  though  he  (the  advocate)  had  no  authority  to  appear  for  the  absent 
party ;  but  the  clerk  in  court  would  not  be  warranted  in  lending  the  summons  for 
any  purpose  except  that  of  enabling  the  party  applying  for  it  to  appear  in  regular 
foi'm  ;  and  if,  [813]  after  it  is  returned,  the  clerk  should  discover  that  it  had  been 
obtained  not  in  the  ordinary  course,  it  would  be  his  duty  to  make  an  entry  in  the 
margin  accordingly,  so  as  to  correct  the  mistake.  No  proof  was  given  to  show  that 
the  person  who  lent  the  process,  and  made  the  marking,  was  a  clerk  authorized  to 
enter  appearances ;  or  that  either  Thomson  or  Welsh  had  any  authority  from  William 
Gray  Smith  or  Smyth  to  appear  for  him  ;  but  it  was  proved  that  there  was,  at  the 
time  of  the  proceedings  in  question,  a  writer  to  the  signet  of  the  name  of  Welsh.     It 
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was  proved  by  the  same  Scotch  advoc;itc,  that  In-  the  Scotch  law  a  wife  may  institute 
proceedings  in  the  Court  of  Session,  called  a  summons  and  action  of  divorce,  against 
her  husband,  to  obtain  a  divorce,  and,  on  proof  of  his  adultery,  may  obtain  a  divorce 
a  vinculo  matiimonii  from  her  husband,  and  may  lawfully  niarry  again  ;  that  if  the 
husband  be  a  Scotchman,  and  have  left  the  realm  "of  Scotland,  the  wife  may  lawfully 
institute  such  proceedings  in  the  absence  of  the  husband,  although  the  husb;uid  be  not 
personally  served  with  notice  of  such  proceedings,  and  have  no  propei-ty  within  the 
icalm  of  Scotland  ;  and  the  wife  may  in  such  case  proceed,  and  on  competent  [)roof  of 
the  husband's  adultery,  obtain  a  divorce  from  her  husband,  in  the  al)sence  of  tiie  said 
husband  ;  but  the  husliand  may,  if  he  so  please,  appear  by  his  procurator  in  the  maimer 
before  stated,  and  may,  if  he  so  please,  defend  the  action  by  his  procurator,  though 
personally  absent. 

It  was  proved  at  the  trial  that  the  plaiutift',  Elizabeth  KusscU,  was  formerly  the 
wife  of  William  Gray  Smyth,  the  defender  in  the  said  action  of  divorce,  and  it  was 
also  proved  that  he  had  lived  at  Dumfries,  where  his  parents  and  the  family  resided, 
that  he  was  a  medical  man,  and  reputed  to  have  obtained  his  diploma  as  a  surgeon, 
but  that  he  never  practised  his  profession  at  Dumfries,  and  that  he  is  now  about 
thirty-six  years  of  age.  The  plaintilis,  in  order  to  identify  him  with  the  defendant 
in  this  action,  [814]  called  Henry  .Fenneret,  the  clerk  to  the  defendant's  attorney,  and 
proved  by  him  that  he  had  known  William  Gray  Smyth,  the  defendant  in  the  present 
action,  three  or  four  years  in  London  ;  that  the  witness  did  not  know  of  his  own 
knowledge  that  the  now  defendant  was  a  Scotchman,  nor  had  he  heard  it  from  him, 
but  that  the  defendant  had  told  him  that  he  had  been  in  Scotland,  and  had  lived  at 
Dumfries  ;  that  the  defendant  is  now  a  medical  man,  apparently  forty  years  of  age. 

The  questions  foi'  the  opinion  of  the  Court  are — first,  whether  the  present  action 
is  maintainable  against  the  defendant  on  the  said  decreet;  and  secondly,  whether 
there  was  evidence  from  which  the  jury  ought  to  have  inferred  that  the  defendant  in 
this  action  is  the  same  person  as  the  defender  in  the  action  in  the  Court  of  Session  ; 
the  Court  to  be  at  liberty  to  draw  any  inference  which  a  jury  might  have  drawn.  If 
the  Court  are  of  opinion  in  the  affirmative,  the  verdict  is  to  stand,  otherwise  a  nonsuit 
is  to  be  entered. 

The  copies  of  the  proceedings  in  the  Court  of  Session  contained  the  summons, 
with  the  above  marginal  marking  ;  the  return  of  the  summoning  officer,  that  he  had 
summoned  the  defendant ;  the  appointment  to  the  pursuer  of  foiu'teen  days  to  appear 
and  remit  her  oath  of  calumny  ;  her  appearance  and  deposition  ;  the  allowance  of 
proof  to  the  pursuer  ;  a  petition  by  the  pursuer  for  a  commission  to  examine  a  witness, 
"alt.  not  compearing  or  objecting  ;"  the  grant  of  the  commission;  the  appointment 
for  the  proof  to  proceed  :  the  following  entry  : — 

"9th  March,  1833. 

"Lo.  Mackenzie.  Act.  Pyper.  Alt.  absent.  Advisandum.  With  the  proof 
adduced,  and  whole  process.  "J.  H.  Mackenzie." 

"And  lastly,  the  judgment  finding  the  defendant  guilty  of  adultery,  and  liable  to 
the  pursuer  in  expenses." 

[815]  Crompton  for  the  plaintiffs.  An  action  is  maintainable  in  the  Couits  of 
this  countr}',  for  costs  awarded  by  a  Scotch  Court.  It  appears,  in  this  case,  that  a 
regular  appearance  was  entered  on  the  roll,  and  that  no  defences  were  made  to  the 
suit.  The  defendant  appears  to  have  allowed  a  judgment  similar  to  that  of  nil  dicit 
to  be  signed  against  him.  It  is  suggested  in  the  case  that  there  might  have  been 
some  deception,  but  credence  must  be  given  to  the  judgment-roll  in  this  respect,  there 
being  nothing  on  the  face  of  it,  or  anything  staterl  in  the  case,  to  shew  that  it  was 
not  regular.  The  proceedings  were  therefore  valid.  In  Cowan  v.  Bmidiroiid  (1  Man. 
&  Gr.  8S2  ;  2  Scott,  N.  K.  138),  all  these  questions  were  very  much  discussed,  and 
there  it  was  held  that  it  must  be  shewn  that  there  was  something  wrong  in  the  mode 
of  proceeding.  Maule,  J.,  there  says, — "  The  Courts  of  Westminster,  in  sustaining 
decrees  of  foreign  courts  against  absent  persons,  have  decided  that,  in  their  judgment, 
a  decree  may  not  be  contrary  to  natural  justice,  although  made  against  a  party  who 
is  absent,  for  absence  alone  is  not  sufficient  to  invalidate  the  proceedings.  He  also 
referred  to  Doiujlax  v.  Forrest  (4  Bing.  686  ;  1  M.  it  P.  663),  and  B<x(piet.  v.  M'Carlhij 
(2  B.  &  Adol.  9.51)."  Secondly,  it  was  thrown  out  on  the  trial,  that  an  action  could 
not  lie  on  a  decreet  of  this  kind,  and  Oarjwiiler  v.  Tliorntcm  (3  \i.  &  Aid.  52)  will  be 
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relied  upon.  It  was  there  held,  that  an  action  at  law  is  not  maintainable  upon  a 
decree  of  a  court  of  equity  for  a  specific  sum  of  money,  founded  on  equitable  considera- 
tions only  :  but  the  argument  to  be  deduced  from  that  case  is  answered  by  that  of 
Henley  \' Soper  (8  B.  &  Cr.  16  ;  2  Man.  &  R.  153).  It  was  there  held,  that  debt  lies 
on  the  decree  of  a  colonial  Court,  made  foi-  payment  of  a  balance  due  on  a  partnership 
account.  And  Lord  Tenterdcn  says, — "There  ia  a  great  difference  between  a  decree 
of  a  colonial  court,  and  of  a  court  of  equity  in  this  country.  The  colonial  [816]  court 
cannot  enforce  its  decrees  here — a  court  of  equity  in  this  country  may  ;  and  therefore, 
in  the  latter  case,  there  is  no  occasion  for  the  interference  of  a  court  of  law  ;  in  the 
former  there  is,  to  prevent  a  failure  of  justice."  Thirdly,  there  is  abundant  evidence 
of  the  identity  of  the  present  defendant,  and  of  the  party  named  iii  the  proceedings 
in  the  Court  of  Session.  There  is  not  only  the  doul/le  name,  but  the  profession,  and 
the  place  of  residence.     On  this  point  he  cited  Simpson  v.  Dismore  (ante,  47). 

W.  H.  Watson,  contr.\.  This  Court  will  not  give  ffFect  to  this  decreet,  on  the 
ground  that  all  the  proceedings  took  place  in  the  absence  of  the  defendant, — as  appears 
from  the  entries,  "  alt.  not  compearing  or  objecting  ; "  "  alt.  absent ; "  and  are,  there- 
fore, contrary  to  natural  justice.  It  might  be  difl'erent  if  it  had  appeared  that  the 
defendant  had  property  in  Scotland,  or  resided  there,  so  as  to  be  within  its  jurisdic- 
tion. It  is  clear,  according  to  a  variety  of  authorities,  that  the  Courts  of  this  country 
will  not  give  effect  to  judgments  obtained  in  the  absence  of  the  paity  :  Obicini  v.  Bligk 
(8  Bing.  335  ;  1  M.  &  Scott,  477) ;  Houlditch  v.  Marquis  of  Donegal  (8  Bligh,  N.  S.  301) ; 
Buchanan  v.  Eucker  (1  Camp.  63;  S.  C.  9  East,  192);  Ferquson  v.  Mahon  (11  Ad.  & 
Ell.  179;  3  P.  &  D.  143);  Smith  v.  NidmUs  (5  Bing.  N.  C.  208  ;  7  Scott,  147).  The 
case  of  Douglas  v.  Forrest  is  distinguishable,  for  that  case  proceeded  on  the  ground  of 
the  defendant  being  a  Scotchman  born,  having  heritable  property  in  Scotland.  Here 
it  appears,  very  indistinctly  indeed,  that  the  defendant  was  a  Scotchman  born,  but 
he  has  no  domicile  or  property  there.  Cowan  v.  Braidioood  does  not  affect  this  argu- 
ment at  all,  because  in  that  case  it  did  not  appear  on  the  plea  that  the  defendant  was 
not  accessible  to  the  jurisdiction  of  the  Court ;  he  might  have  been  a  Scotchman  born, 
and  possessed  of  heritable  pioperty  in  that  country.  Secondly,  no  action  can  be 
maintained  in  this  country  for  costs  awarded  [817]  by  a  foreign  Court.  Costs  are 
accessary  to  a  judgment,  and  although  an  action  might  be  brought  for  them  in 
Scotland,  it  does  not  follow  that  it  can  be  maintained  in  this  country.  Costs  are 
awarded  against  a  party  by  way  of  punishment,  for  having  made  a  false  charge ;  and 
there  is  no  implied  promise  that  a  party  residing  in  England  will  pay  such  as  have 
been  awarded  by  a  foreign  Court.  He  also  contended  that  the  suit  being  for  a  divorce, 
which  was  matter  of  ecclesiastical  cognizance,  this  Court  could  not  entertain  it ;  and 
that,  on  the  face  of  the  proceedings,  there  did  not  appear  to  be  any  valid  judgment 
of  divorce.  As  to  these  points,  he  cited  Carpenter  v.  Thomtov,  Henlcg  v.  Soper,  Sadler  v. 
Robins  (1  Campb.  253),  11  Geo.  4  &  1  Will.  4,  c.  69,  s.  31,  JTarrcnder  v.  IVarrender 
(9  Bligh,  89),  Coot  v.  Lynch  (5  Mod.  421),  Bac.  Abr.  "Prohibition"  (L.),  5,  Fitz. 
N.  B.  52,  Emerson  v.  Lashley  (2  H.  Bl.  248),  Fry  v.  Malcolm  (4  Taunt.  705). 

Crompton,  in  reply,  was  stopped  by  the  Court. 

Lord  Abingkr,  C.  B.  I  cannot  assent  to  the  argument  of  Mr.  Watson,  that  this 
is  a  matter  of  ecclesiastical  jurisdiction,  and  that  therefore  we  are  precluded  from  enter- 
taining it.  The  question  arises  in  Scotland,  and  the  decree  of  the  Court  of  Session 
creates  a  duty  in  the  party  to  pay  a  debt,  and  does  not  give  rise  to  the  question  of 
jurisdiction.  It  is  plain  that  this  is  not  a  decree  of  an  ecclesiastical  Court,  but  of 
a  Court  of  competent  jurisdiction  awarding  costs,  and  not  having  the  power  by  its  own 
process  of  enforcing  the  payment  of  them  in  this  country.  An  action  of  assumpsit, 
or  debt,  therefore,  lies  for  the  recovery  of  them.  I  think  we  must  assume  the  process 
and  decree  to  have  been  perfectly  regular ;  the  examination  of  the  advocate  shews 
them  to  be  so,  and  the  decree  is  made,  not  against  a  party  who  does  not  appear,  but 
against  one  [818]  who  does  appear,  and  afterwards  abandons  his  defence.  The 
defendant  might  have  offered  some  defence,  but  he  quits  Scotland,  so  that  the  plaintiffs 
had  no  remedy  against  him  in  that  country.  The  action  may  be  sustained  on  the 
ground  of  morality  and  justice.  The  maxim  of  the  English  law  is  to  amplify  its 
remedies,  and,  without  usurping  jurisdiction,  to  apply  its  rules  to  the  advancement  of 
substantial  justice.  Foreign  judgments  are  enforced  in  these  Courts,  because  the  parties 
liable  are  bound  in  duty  to  satisfy  them.  The  principles  relating  to  this  subject  are 
well  laid  down  by  Lord  Mansfield,  in  his  judgment  in  liobimon  v.  Bland  (2  Burr.  1077), 
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Ml-  Watson  urges,  that  no  action  for  costs  has  ever  been  brought  on  a  foreign  ju<lg- 
ment.  I  cannot  quite  assent  to  that ;  but  supposing  it  were  so,  I  must  own  1  should 
lie  disposed  to  set  an  example  of  such  an  action.  Suppose  litigation  arises  in  Fiiinco 
relating  to  real  property,  and  costs  are  given  against  a  party  who  comes  to  this  country  : 
— if  the  English  hiw  gives  no  remedy,  the  debt  would  be  lost.  In  such  a  ease,  I  sliould 
lie  disposed  to  say  that  an  action  for  those  costs  may  be  maintained  in  this  country. 
I  assume  this  decree  to  be  regular  in  all  its  parts ;  and  I  do  not  enter  upon  the 
i|uestion,  how  far  judgment  may  be  pronounf-ed  against  a  p.arty  in  his  absence,  so  as 
to  give  another  the  right  of  enforcing  it  against  him  in  this  country.  As  to  the  main 
nuestion  in  this  case  I  entertain  no  doubt,  and  think  that  it  is  governed  by  the 
[irinciples  that  were  laid  down  in  Emerson  v.  LaMutj.  As  to  the  ([uestion  of  identity, 
there  is  ample  evidence  on  which  the  jury  would  have  found  that  point  against  the 
defendant.  The  name,  residence,  and  profession  were  the  same,  and  the  party 
defending  the  action  must  have  known  that  his  identity  would  be  disputed,  and  yet 
he  called  no  witnesses  to  shew  that  he  was  not  the  party  who  was  alleged  to  have 
married  the  female  plaintiff.     Our  judgmetit  will  therefore  be  for  the  plaintiffs. 

[819]  Parke,  B.  I  am  of  the  same  opinion.  There  .ippears  to  me  to  be  ample 
evidence  of  identity.  The  defendant  in  the  present  action  bore  the  same  Christian 
and  surname  with  the  defendant  in  the  Scotch  suit:  both  had  resided  at  l)imifries; 
and  there  was  a  correspondence  in  their  ages  and  professions.  As  to  the  second  point 
it  is  unnecessary  to  deli\er  an  opinion  as  to  the  effect  of  a  judgment  upon  a  party  who 
is  absent,  and  has  no  property  in  the  country  where  the  judgment  is  pronounced. 
Here  we  must  assume  that  the  defendant  entered  an  appearance,  and  that  the  agent 
who  took  that  step  for  him  had  authority  for  that  purpose.  If  this  had  not  been 
the  case,  the  appearance  might  have  been  set  aside  in  Scotland,  and  the  party  would 
have  had  a  I'emedy  against  his  attorney.  But  then  it  is  said,  that  divorce  is  matter 
of  ecclesiastical  jurisdiction,  and  that  the  Courts  of  this  country  will  not  enforce  a 
decree  made  by  the  Court  of  Session  in  Scotland  in  such  a  matter.  This  was  a  Scotch 
marriage  ;  and  assuming,  as  we  must,  that  this  decree  was  regular,  I  agree  with  Lord 
Abinger  in  thinking  that  an  action  will  lie  for  the  recovery  of  costs  awarded  by 
a  foreign  Court  of  competent  jurisdiction.  Where  the  Court  of  a  foreign  country 
imposes  a  duty  to  pay  a  sum  certain,  there  arises  an  obligation  to  pay,  which  may  be 
enforced  in  this  countiy.  The  case  of  Carpenter  v.  Thornton  is  distinguishable,  because 
Courts  of  equity  have  the  power  of  enforcing  their  decrees  by  a  process  of  their  own. 
AVhether  the  decree  be  final  or  not,  it  is  unnecessary  to  determine  ;  nor  need  we  say 
liow  far  the  judgment  of  a  Court  of  competent  jurisdiction,  in  the  absence  of  all  fraud, 
is  conclusive  upon  the  parties.  It  is  enough  to  determine  that  the  present  action  may 
be  maintained,  and  that  our  judgment  must  be  for  the  plaintiff's. 

Alderson,  B.  I  think  there  was  ample  evidence  of  identity,  founded  upon  the 
resemblance  between  the  names,  professions,  places  of  abode,  and  ages  of  the  parties. 
Secondly,  [820]  this  was  not  a  decree  made  in  the  absence  of  the  defender,  but  a  judg- 
ment by  default,  and  I  think  an  action  can  be  maintained  upon  it  in  this  country,  on 
the  grounds  stated  in  the  case  of  Emerson  v.  Lashley.  The  defendant  was  bound,  by 
the  decision  of  a  Court  of  competent  jurisdiction,  to  pay  a  sum  of  money,  and  there- 
fore an  action  will  lie  to  recover  it.  In  Carpenter  v.  Thornton  the  decree  was  founded 
on  equitable  considerations  only,  and  might  have  been  enforced  by  process  out  of 
Chancery. 

RoLFE,  B.  The  doubt  created  in  ray  mind  by  Mr.  Watson's  argument  was,  how 
far  an  action  for  the  same  subject  matter  might  be  maintained  in  Scotland  ;  but  that 
is  out  of  the  question  when  the  defendant  is  in  this  countr}'.  Here  there  is  an 
obligation  to  pay  the  costs,  which  may  be  made  the  foundation  of  an  action. 

Verdict  to  be  entered  for  the  plaintiffs. 

De  Medina  v.  Norman.  Exch.  of  Pleas.  May  4,  1842. — The  declaration  stated, 
that  the  plaintiff",  before  and  at  the  time  of  the  agreement  thereinafter  mentioned, 
was  lawfully  po.sse.ssed  for  the  residue  of  a  term,  whereof  twenty-one  years  from 
the  24th  June,  1841,  were  then  unexpired,  of  a  certain  dwelling-house;  and 
thereupon,  on  the  21st  March,  1841,  by  an  agreement  made  between  the  plaintiff 
and  defendant,  it  was  agreed  that  the  plaintiil  should,  on  or  before  the  21th  June, 
1811,  let  the  same  to  the  defendant,  bv  a  lease  to  be  granted  to  the  defendant 
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for  twenty-one  years,  the  said  term  to  commence  from  the  24th  June,  1841.  The 
declaration  then  stated  general  performance  by  the  plaintiff,  and  that  he  was 
ready  and  willing  to  let  the  house  to  the  defendant,  and  to  grant  and  execute 
a  lease  ;  yet  that  the  defendant  did  not  nor  would  not  become  his  tenant,  or 
accept  the  lease.  Pleas,  first,  that  the  plaintiff'  was  not  lawfully  possessed  of  the 
house,  for  the  residue  of  the  said  term,  modo  et  forma  :  secondly,  that  the  plaintiff 
at  the  time  of  the  agreement,  had  not  a  good  title  to,  and  could  not,  on  the  ■24th 
June,  legally  let  the  house  to  the  defendant,  or  grant  a  lease  for  the  said  term  : 
— Held,  on  special  demurrer,  that  the  first  plea  was  bad,  as  containing  an 
immaterial  traverse ;  and  that  the  tiaveise  in  the  second  plea  was  too  large,  as 
it  included  the  title  of  the  plaintiff'  at  the  time  of  the  contract,  as  well  as  at  the 
time  when  the  lease  was  to  be  granted.  Held,  also,  that  on  general  demurrer, 
the  averment  of  the  plaintiff's  readiness  and  willingness  to  grant  the  lease  was 
equivalent  to  an  averment  of  his  having  a  title  to  grant  it. 

[S.  C.  2  Dowl.  (N.  S.)  239  ;  11  L.  J.  Ex.  320.] 

The  declaration  stated,  that  whereas  the  plaintiff,  before  and  at  the  time  of  the 
making  of  the  agreement,  as  thereinafter  mentioned,  was  lawfully  possessed,  for  the 
resi-[821]-due  of  a  tei'm  of  years,  whereof  21  years  and  upwards  from  the  24th  of  June, 
1841,  weie  then  to  come  and  unexpired,  of  a  certain  dwelling-house  and  premises; 
and  thereupon,  to  wit,  on  the  31st  of  March,  1841,  by  a  certain  agreement  made 
between  the  plaintiff  and  the  defendant,  it  was  agreed  that  the  plaintiff'  should,  on 
or  before  the  24th  of  June,  1841,  let  to  the  defendant,  and  that  the  defendant  should 
become  tenant  to  the  plaintiff",  and  the  defendant  then  agreed  to  become  tenant  to  the 
plaintiff',  of  the  said  house  and  premises,  upon  the  following  terms  ;  viz.  that  the  letting 
should  be  by  a  lease  to  be  executed  and  granted  by  the  plaintiff"  to  the  defendant  for 
21  years,  the  said  term  to  commence  from  the  24th  of  June,  1841,  when  the  plaintiff 
was  to  execute  such  lease.  The  declaration  then  stated,  that  although  the  plaintiff' 
had  peiformed  <ind  fulffUed  all  things  in  the  agreement  contained  on  his  part  to  be 
performed,  and  although  he  was  within  a  reasonable  time  after  the  making  of  the  said 
agreement,  and  on  the  24th  June,  1841,  ready  and  willing  to  let  to  the  defendant  the 
said  house  and  premises,  and  to  grant  and  execute  to  the  defendant  the  said  lease,  yet 
the  defendant  did  not  nor  would,  at  any  time  on  or  before  the  24th  June,  1841, 
become  tenant  to  the  said  plaintiff'  of  the  said  house  and  premises  upon  the  terms 
aforesaid,  or  otherwise,  and  on  the  day  and  year  last  aforesaid  wholly  lefused  to 
become  such  tenant,  or  to  accept  such  lease.  To  this  declaration  the  defendant 
pleaded,  secondly,  that  the  plaintiff'  was  not  lawfully  possessed  for  the  residue  of  the 
said  term  of  years  of  the  said  dwelling-house  and  premises  in  the  declaration  men- 
tioned, modo  et  forma.  Thirdly,  that  the  plaintiff",  at  the  time  of  the  agreement,  bad 
not  a  good  title  to,  and  could  not,  nor  could  he  on  the  24th  of  June,  1841,  legally  let 
to  the  defendant,  or  grant  and  execute  to  her  a  lease  of  the  dwelling-house  for  the  said 
term  of  twenty-one  years. 

Special  demurrer.  The  causes  of  demurrer  to  the  se-[822]-cond  plea  were,  that 
the  traverse  was  immaterial,  as  it  merely  denied  that  the  plaintiff"  was  possessed  of  the 
term  before  and  at  the  time  of  the  agreement,  whereas  it  would  be  sufficient  for  the 
plaintiff"  to  shew  that  he  was  possessed  of  the  term  on  or  before  the  24th  of  June,  so 
as  to  be  able  on  that  day  to  complete  the  agreement;  and  that  it  is  inconsistent  with 
that  allegation,  that  the  plaintiff  was  possessed  of  the  residue  of  the  said  term  on  or 
before  the  24th  of  June. 

The  causes  of  demurrer  to  the  third  plea  were,  that  it  either  introduces  new 
matter,  in  which  it  should  have  concluded  with  a  verification,  or  it  is  an  informal 
traverse  of  the  plaintiff''s  averment  of  his  readiness  and  willingness  to  let  the  house 
and  execute  the  lease  ;  and  that  it  put  in  issue  more  than  was  alleged  in  the  averment, 
to  wit,  that  at  the  time  of  the  making  of  the  agreement  the  plaintiff"  had  not  a  good 
title  to  let  the  dwelling-house,  or  execute  the  lease,  &c. 

The  following  points  we)-e  marked  for  argument  on  the  part  of  the  defendant: 
That  the  declaration  itself  is  insuthcient,  for  that  if  the  title  set  out  in  the  declaration 
is  to  be  considered  as  mere  inducement  to  the  action,  the  declaration  is  bad,  for  not 
alleging  that  the  plaintiff  had  a  legal  title  to  the  premises  on  the  24th  of  June  1841, 
but  merely  that  he  was  on  that  day  ready  and  willing  to  let  the  premises  to  the 
defendant. 
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Martin,  in  support  of  the  dennirror.  The  objection  to  tlie  declaration  is,  that  it 
is  bad  for  not  alleging  that  the  plaintift"  had  a  legal  title  to  the  premises  on  the  2Jth 
of  June  ;  but  when  he  states  that  he  was  ready  and  willing  to  perform  the  contract,  it 
is  not  necessary  to  go  on  and  shew  that  he  had  title,  as  it  must  be  assumed  that  he  had 
capacity  to  do  so.  The  defendant  contends  that  the  plaintiff  ought  to  have  averred 
that  he  was  able  to  do  so ;  but  that  was  not  necessary,  nor  is  there  any  ()recedent  for 
such  an  [823]  averment.  It  is  only  necessary  for  the  plaintiff  to  aver  that  he  was 
ready  and  willing  to  execute  the  lease. 

Then  as  to  the  pleas.     The  second  is  bad,  as  it  is  a  traverse  of  immaterial  matter, 
for  it  is  sufficient  if  the  plaintiff,  on  the  24th  of  June,  was  in  a  condition  to  grant  a 
lease,  or  if  he  had  had  a  power  in  him  to  grant  a  lease.     The  third  plea  is  also  had, 
for  the  reasons  assigned.     It  is  true  it  was  held  in  Souhr  v.  Drake  (o  B.  &  Ad.  299  ; 
3  Nev.  fi  M.  -10),  that  in  a  contract  for  the  sale  of  an  existing  lease,  there  is  an  implied 
undertaking  by  the  seller  to  make  out  the  lessor's  title  to  demise ;  but  in  Geonje  v. 
Prilchari!  (I  Ky.  &  M.  417),  Abbott,  C.  J.,  expressed  a  different  opinion.     lie  there 
says, — "  On  looking  to  the  agreement,  I  do  not  find  a  syllable  to  warrant  the  aver- 
ment in  the  declaration,  that  the  defendant  undertook  to  make  out  a  good  title  to  the 
lease.     Without  such  a  stipulation,  a  party  selling  a  lease  is  not  bound  to  produce  his 
buidlord's  title,  a  thing  which  in  most  cases  would  be  utterly  impossible."     [Parke,  B. 
My  doubt  is,  whether  the  averment  of  readiness  and  willingness  is  sufficient.     In 
Martiu  v.  Smith  (6  East,  5.55),  there  was  a  general  allegation  of  title  in  the  plaintiff,  as 
well  as  the  averment  of  readiness  and  willingness.      He  must  have  a  good  title  to 
convey.     If,  however,  he  has  a  good  title  when  he  is  called  upon  to  perform  his  agree- 
ment, it  is  enough.      Where  it  is  necessary  for  a  party  to  make  out  a  title,  it  is  neces- 
sary to  state  on  the  pleadings  that  he  did  make  out  such  title.     The  ((uestion  is, 
whether  the  averment  of  the  plaintiff's  readiness  and  willingness  is  sufficient,  without 
an  averment  of  his  ability  to  make  such  title.]     On  general  demurrer,  the  allegation 
amounts  to  an  averment  that  the  plaintiff  was  in  a  situation  to  do  that  which  he  con- 
tracted to  do.     If  not,  the  question  mentioned  in  Sugden  on  Vendors,  pp.  225,  226, 
never  could  have  arisen.     It  is  there  said, — "To  entitle  a  vendor  [824]  to  sustain  an 
action  for  a  breach  of  contract,  it  has  been  said  that  he  must  shew  what  title  he  has  ; 
it  not  lieing  sufficient  to  plead  that  he  has  been  always  ready  and  willing,  and  frequently 
offered  to  make  a  title  to  the  estate  {PhillijK  v.  FicltUiu/,  2  H.  Black.  123).     In  a  lato 
case  (Martin  v.  Smith,  6  East,  555  ;  2  Smith,  543),  however,  where  a  vendor  averred 
that  he  was  seised  in  fee,  and  made  a  good  and  satisfactory  title  to  the  purchaser  of 
the  estate,  by  the  time  specified  in  the  conditions  of  sale,  it  was  held  sufficient,  and 
that  it  was  not  necessary  for  him  to  shew  how  he  deduced  his  title  to  the  fee.      And 
the  Court  seemed  of  opinion  in  opposition  to  the  prior  cases,  that  a  vendor  need  not 
display  his  whole  title  on  the  record."     If  it  were  a  material  averment  to  shew  that 
he  had  a  title  to  grant  the  lease,  it  would  be  traversed  in  every  case.     At  all  events, 
this  allegation  is  sufficient  on  general  demurrer.     If  it  be  sufficient  that  he  has  a  good 
title  when  called  upon,  according  to  the  contract,  to  execute  the  lease,  that  shews  that 
the  third  plea  is  bad,  because  it  states  that  the  plaintiff  at  the  time  of  the  agreement 
had  not  a  good  title  to  grant  the  lease.     The  traverse  is  too  large  ;  it  puts  in  issue 
that  which  it  is  unnecessary  to  prove,  which  it  ought  not  to  do.     In  licgil  v.  G-reen 
(1  M.  &  W.  332),  Parke,   B.,  says,— "The  plaintiff  has  no  right  to  include  several 
matters  in  his  replication,  so  as  to  embarrass  the  trial."     It  is  also  bad,  for  saying  that 
the  plaintiff  could  not  legally  let  to  the  defendant ;  that  might  be  because  the  defen- 
dant was  incapable  of  accepting  a  lease,  he  being  an  alien.     He  cited  also  ./erow  v. 
Ilamdyc  (1  Saund.  1). 

G.  T.  White,  contra.  The  declaration  is  bad.  It  was  incumbent  on  the  plaintiff, 
ill  suing  on  an  agreement  for  the  sale  of  the  lease,  to  aver  that  he  had  title  to  sell. 
The  [825]  case  of  Souter  v.  Drake  goes  even  further  than  this.  Lord  Denman,  C.  J., 
in  delivering  the  judgment  of  the  Court,  says,  "  For  the  reasons  alcove  given,  we  come 
to  the  conclusion,  that,  unless  there  be  a  stipulation  to  the  contrary,  there  is,  in  every 
contract  for  the  sale  of  a  lease,  an  implied  undertaking  to  make  out  the  lessor's  title 
to  demise,  as  well  as  that  of  the  vendor  to  the  lease  itself,  which  implied  undertaking 
is  available  at  law  as  well  as  in  equity  ;  and  we  cannot  adopt  the  distinction  acted 
upon  in  George  v.  Pritchard:'  In  LuJtun  v.  liobinmi  (2  Dougl.  620),  it  was  held  that 
the  party  who  sues  for  a  forfeiture  on  an  agreement  by  him  to  deliver  up  possession, 
must  shew  in  his  declaration  a  possessory  title  in  himself.     Duller,  J.,  there  says, 
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"  The  plaintiff  was  to  deliver  possession,  and  therefore  he  ought  to  have  shewn  that 
he  had  a  right  so  to  do."  In  this  case  he  is  to  grant  a  lease,  and  he  ought  therefore 
to  shew  his  right  to  do  so.  That  cannot  be  collected  from  this  declaration.  In  Lay- 
tlioarp  V.  Jyyi/ant  (1  Hing.  N.  C.  421  ;  1  Scott,  3'27),  which  was  an  action  for  not 
completing  a  purchase  of  a  lease,  it  was  held  that  the  plaintiff,  who  had  alleged  his 
possession  of  the  lease,  was  bound  to  prove  the  execution  of  the  original  lease,  and 
of  the  mesne  assignments  to  him.  The  authorities  shew  that  the  inducement  may 
be  traversed  :  Com,  Dig.  Pleader  (G.),  14  ;  Kinurdy  v.  Cooper  (Cro.  Eliz.  168) ;  Carvick 
V.  Bhigrai-e  (I  Brod.  &  B.  531).  The  case  of  Poole  v.  Hill  (6  M.  &  W.  835)  is  not 
an  authorit}'  for  the  plaintiff,  because  although  it  is  the  purchaser's  duty  to  prepare 
the  conveyance,  the  lessor  is  to  prepare  the  lease.  Besides,  the  plaintiff  ought  to  have 
averred  that  he  offered  to  execute  a  lease.     Jones  v.  Barkley  (2  Doug.  684). 

Martin  in  reply.  The  declaration  is  good.  The  plaintiff"  was  bound  to  aver  the 
performance  of  all  conditions  [826]  precedent,  or  that  he  has  been  ready  and  willing 
to  perform  them.  Here  he  has  averred  that  he  has  performed  all  things  on  his  part 
to  be  performed,  and  that  he  was  on  the  24th  June  ready  and  willing  to  let,  and  to 
grant  and  execute  the  said  lease.  A  traverse  of  the  readiness  and  willingness  would 
have  put  the  title  in  issue.  A  person  cannot  be  said  to  be  ready  to  do  a  thing  if  he 
is  not  in  a  condition  to  do  it.  In  Lawrence  v.  Knowles  (5  Bing.  N.  C.  39'J  ;  7  Scott, 
381),  which  was  an  action  by  the  assignees  of  a  bankrupt  against  the  defendant,  for 
not  delivering  railway  shares  pursuant  to  a  contract  made  with  the  bankrupt,  the 
plaintiffs  having  in  their  declaration  averred  that  the  bankrupt  before  his  bankruptcy, 
and  the  plaintiff's  as  his  assignees  since,  were  always  ready  and  willing  to  accept  and 
to  pay  for  the  shares,  and  the  defendant  having  taken  issue  upon  that  averment,  it 
was  held  that  the  plea  was  sustained  by  proof  that  before  the  time  fixed  for  the  perform- 
ance of  the  contract,  the  bankrupt  was  in  a  state  of  total  incapacitj'  to  pay  the  price 
agreed  on,  and  that  his  effects  produced  no  assets  to  the  assignees.  Bosanquet,  J., 
there  says,  "  The  party  must  not  only  be  willing,  but  he  must  be  ready  also  ;  and  when 
he  is  shewn  to  be  utterl}'  incapable,  he  is  shewn  to  be  not  ready  to  do  that  which  he 
has  engaged  to  do."  This  averment  necessarily  involves  in  it  the  condition  that  he 
has  power  to  do  what  he  contracts  to  do.  [Rolfe,  B.  Et  hoc  paratus  est  verifieare, 
means  that  he  is  in  a  condition  to  verify  it.]  Jones  v.  Barkley  has  to  some  extent  been 
overruled  by  Poole  v.  Hill. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  the  second  plea  is  bad,  as  containing 
an  immaterial  traverse  of  the  plaintiff's  title.  It  may  be  that  the  plaintiff  was  not 
possessed  of  the  term  on  the  day  of  the  agreement  being  entered  into,  but  that  is 
unimportant,  if  he  was  possessed  of  [827]  it  on  the  day  when  he  was  to  execute  the 
lease  to  the  defendant.  The  defendant  then  objects  to  the  declaration,  that  it  does 
not  state  that  the  plaintiff  had  a  right  at  the  time  to  grant  the  lease  in  cpiestion. 
The  contract,  however,  will  bind  the  defendant,  if  the  plaintiff  was  ready  and  willing 
to  grant  the  lease  before  the  24th  June.  The  declaration  is  not  bad  on  general  demurrer 
for  want  of  this  statement.  If  the  defendant  had  traversed  the  averment  of  the 
plaintiff's  readiness  and  willingness  to  perform  the  contract,  he  would  have  put  in  issue 
his  ability  to  perform  it;  for  the  words  "ready  and  willing"  imply  not  only  the 
disposition,  but  the  capacity  to  do  the  act.  The  defendant,  therefore,  ought  to  have 
traversed  the  readiness  and  willingness.  The  plaintiff  is  consequently  entitled  to 
our  judgment 

Parke,  B.  I  think  the  second  plea  is  bad,  as  containing  an  immaterial  traverse. 
The  averment  in  the  declaration  is,  that  the  plaintiff  was  possessed  of  the  term  at  the 
time  of  his  agreement  with  the  defendant,  not  that  he  contracted  that  he  had  the  term 
on  the  24th  of  June.  The  traverse  of  that  averment  is  immaterial.  I  doubted  at 
first  whether  it  did  not  mean  that  the  plaintiff  was  possessed  of  the  term  at  the 
completion  of  the  contract,  in  which  case  the  traverse  would  have  been  good.  The 
third  plea  is  also  bad,  as  being  too  large,  since  it  includes  the  title  of  the  plaintiff  at 
the  time  of  the  contract,  and  also  at  the  time  of  the  demise.  The  next  question  is, 
whether  the  declaration  is  good  ?  The  meaning  of  a  contract  to  demise  is,  not  only 
that  a  certain  form  of  words  shall  be  put  on  paper,  but  that  the  party  assuming  to 
demise  shall  have  title  to  demise.  The  lessee  bargains  for  a  good  lease,  and  the  lessor 
cannot  maintain  an  action  against  him,  unless  he  had  power  to  make  a  lease.  It  is, 
therefore,  essential  to  aver  in  such  a  case  that  the  landlord  had  authority  to  make 
a  good  lease      But  then  the  objection  to  this  decla  [828]-ration  must  be  considered 
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as  taken  on  general  deniuirer.  That  being  so,  it  is  substantially  averred  that  the 
plaintifl'  had  title  to  demise.  The  declaration  states,  for  instance,  that  the  plaintilV 
had  performed  all  things  on  his  part  to  be  performed  ;  and,  if  I  mistake  not,  tlicre  is 
a  case  in  Carthew's  Reports  (qna-re.  Knight  v.  Knrli,  Carth.  271)  which  decides  that 
that  averment  would  be  snfticient  for  the  present  purpose.  Hut  supposing  tiiat  aver- 
ment to  be  insufficient,  still  the  allegation  of  the  plaintitfs  readiness  and  willingnc.ss 
t(i  let  the  premises  is  equivalent,  on  general  demurrer,  to  an  averment  of  his  lieing 
able  to  execute  such  lease;  for  on  the  issue  of  readiness  and  willingness,  the  plaintiff 
might  have  proved  that  he  was  in  a  condition  to  make  a  valid  demise.  This  was  the 
opinion  of  Tindal,  C.  J.,  and  the  other  Judges  of  the  Court  of  Common  Pleas,  in 
Jjuvrence  v.  Knoiclnt,  and  this  Court  laid  down  the  same  doctrine  in  lIMleivhile  v. 
M'Morine  (6  M.  &  W.  200).  [His  Lordship  here  stated  the  facts  and  pleadings  in  that 
ease.]  We  there  thought  the  plaintiflCs  title  to  the  shares  arose  "on  the  traverse  of 
the  readiness  to  convey,  which  must  involve  the  capacity  to  do  .so."  I  think,  therefore, 
that  the  declaration  is  good  on  general  demurrer,  and  that  our  judgment  must  be  for 
the  plaintiff. 

Aldekson,  B.  I  am  of  opinion  that  the  pleas  arc  bad.  The  second  plea  takes 
issue  on  an  immaterial  averment.  The  declaration  states,  that  before  and  at  the  time 
of  the  agreement,  the  plaintiff  was  legally  possessed  for  the  residue  of  a  tei'm  of  a 
certain  dwelling-house ;  now  it  is  clearly  immaterial  to  the  right  of  the  plaintiff  to 
recover,  that  he  should  prove  that  he  had  a  title  to  the  lease  before  the  demise  to  the 
defendant.  The  term  might  be  merged  in  the  fee,  and  so  he  might  not  be  possessed 
of  it,  but  still  he  would  be  able  to  grant  a  lease.  There  are  many  other  suppositions 
in  which  the  same  I'esult  would  arise.  The  [829]  averment  in  the  declaration  is  there- 
foi'e  immaterial,  and  the  traverse  insufficient.  The  third  plea  is  also  bad.  Then,  is 
the  declaration  good  ?  I  think  it  is.  The  averment  of  readiness  and  willingness  to 
let  to  the  defendant  includes  the  capacity  to  do  .«o. 

RoLFE,  B.  Whether  the  plaintiff  be  bound  or  not  to  aver  that  he  had  a  title  to 
demise,  or  that  he  tendered  a  lease,  still  the  declaration  is  good  on  general  demurrer. 
The  allegation  of  readiness  and  willingness  is  in  substance  an  allegation  that  he  had 
done  all  that  was  necessary,  and  that  he  had  the  power  to  grant  a  lease  to  the  defendant. 

Judgment  for  the  plaintiff. 

Thomas  v.  Evans.  Exch.  of  Pleas.  May  7,  1842. — An  affidavit  in  support  of  a 
rule  to  rescind  a  Judge's  order  need  not  take  notice  of  a  previous  application 
for  the  same  purpose  made  at  chambers,  and  refused  ;  unless  it  be  necessary 
to  do  so  in  order  to  account  for  apparent  delay  in  making  the  application  to 
the  Court. 

A  rule  had  been  obtained  to  rescind  an  order  of  Lord  Denman,  C.  J.  at  chambers, 
made  on  the  11th  March,  for  staying  the  proceedings  in  this  action.  An  application 
had  been  made  to  his  Lordship  at  chambers,  on  the  1-tth  of  March,  to  rescind  the 
order,  which  he  had  refused.  Li  the  affidavit  in  support  of  the  present  rule,  no 
mention  was  made  of  that  application. 

Bovill,  who  shewed  cause,  objected  that  the  application  so  made  at  chambers 
should  have  been  disclosed  on  the  face  of  the  affidavit,  and  cited  Goren  v.  Tute 
(7  M.  &  W.  142). 

Lord  Abingek,  C.  B.  The  plaintifl  has  brought  before  the  Court  the  only  order 
that  has  been  made  :  no  alteration  took  place  in  the  state  of  facts  in  the  second  hear- 
ing at  [830]  chambers.  What  the  Judge  has  done  must  be  brought  before  the  Court, 
but  surely  not  what  he  has  omitted  to  do. 

Parke,  B.  In  Goren  v.  Tule,  it  was  necessary  to  state  the  previous  proceedings  at 
chambers,  in  order  to  account  for  the  delay  in  making  the  application  to  the  Court. 

The  rule  was  then  dismissed  on  the  merits. 

Patrick  v.  STtrBBS.  Exch.  of  Pleas.  May  4,  1842.— An  owner  pur  autre  vie  of  a 
common  may  approve  under  the  statutes  20  H.  .3,  e.  4,  and  13  Ed.  1,  st.  1,  c.  46. — 
The  owner  of  a  common  may  erect  thereon  a  house  necessary  for  the  habitivtion  of 
beast  keepers,  for  the  care  of  the  cattle  of  himself  and  the  other  persons  having 
rights  of  common  there.     So  he  may  erect  a  house  neces.sary  for  the  habitation 
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of  a  woodward  to  protect  the  woods  and  underwoods  on  the  common. — A  plea 
justifying  the  erection  of  a  house  for  such  beast-keepers  need  not  state  the 
names  of  the  other  commoners,  nor  that  they  assented  to  the  appointment  of 
beast-keepers. — To  an  action  on  the  case  for  a  continuing  disturbance  of  common, 
the  defendant  pleaded  an  appiovement  of  the  locus  in  quo,  "  leaving  sufticient 
common  of  pasture  for  the  said  plaintifl'  and  all  other  persons  entitled  thereto, 
togetiier  with  sufficient  ingress  and  egress  to  and  from  the  same,  according  to 
the  form  of  the  statute,  &c.  :" — Held,  that  the  plea  sufficiently  shewed  that  enough 
of  common  was  left  at  the  time  of  the  approvement,  and  in  the  place  where  the 
plaintiff  was  entitled  to  enjoy  it. 

[S.  C.  11  L.  J.  Ex.  281.] 

Case  for  disturbance  of  common.  The  declaration  stated,  that  whereas  the 
plaintiff  was  possessed  of  a  certain  messuage,  and  by  reason  thereof  was  entitled  to 
common  of  pasture  in  a  certain  place  or  common,  called  Eichard's  Castle  Woods,  yet 
the  defendant  erected  two  cottages  thereon,  and  kept  them  so  erected,  so  that  the 
plaintiff  could  not  enjoy  his  right  of  common  in  as  ample  a  manner  as  he  otherwise 
would  have  enjoyed  it. 

The  defendant  pleaded,  thirdly,  that  Richard's  Castle  Woods  was  a  waste  ;  that 
E.  Salwey  was  seised  in  fee  of  part  of  it ;  that  the  Bishop  of  Worcester,  being  seised 
in  fee  of  the  remainder,  enfeoffed  E.  Salwey  of  the  remainder,  during  the  lives  of 
three  persons,  still  living ;  that  the  said  two  parts  were  planted  with  woods  and 
underwood  ;  that  othei'  persons  than  the  plaintiti'  had  right  of  common  over  the  said 
Richard's  Castle  Woods,  for  their  cattle  to  browse  the  underwoods ;  that  because  the 
underwood  was  destroyed  [831]  by  trespassers,  and  could  not  be  preserved  without 
woodwards  resident  on  the  common,  the  defendant,  as  servant  of  E.  Salwey.  built  the 
said  cottages  on  the  first  mentioned  part  of  the  said  common,  for  the  habitation  of 
two  woodwards  of  E.  Salwey,  who  w-ere  appointed  by  him  to  preserve  the  woods, 
and  were  necessary  for  that  purpose.  The  fourth  plea  was  similar  to  the  foregoing, 
except  that  it  justified  the  erection  of  the  cottages  as  habitations  for  beast-keepers, 
who  were  neces.sary  for  the  safe  custody  of  the  cattle  of  the  plaintiff,  of  E.  Salwey, 
and  of  the  other  parties  who  were  entitled  to  the  rights  of  common.  The  fifth  plea 
stated,  that  the  said  place  on  which  the  defendant  so  erected  and  continued  the  said 
cottages,  as  in  the  declaration  mentioned,  was  part  and  parcel  of  a  certain  waste 
situate  in  the  manor  of  Richard's  Castle,  of  which  said  waste  E.  Salwey  was,  at  &c., 
seised  in  his  demesne  as  of  fee  ;  that  the  defendant,  as  the  servant  of  E.  Salwey,  and 
by  his  command,  erected  the  said  cottages,  and  inclnsed  the  same  from  the  residue  of 
the  said  waste,  and  approved  the  same,  and  kept  and  continued  them  so  erected  as  in 
the  declaration  mentioned,  leaving  sufficient  common  of  pasture  for  the  said  plaintiff, 
and  all  other  persons  entitled  thereto,  together  with  sufficient  ingress  and  egress  to 
and  from  the  same,  according  to  the  form  of  the  statute,  &c.,  as  he  lawfully  might 
&c.     Verification. 

To  these  pleas  there  were  special  demurrers,  the  grounds  of  which  appear  by  the 
argument. 

Joinder  in  demurrer. 

Willes,  in  support  of  the  demurrers.  The  third  and  fourth  pleas  contain  no 
allegation  that  sufficient  common  was  left  for  the  commoners,  and  therefore  are  not 
founded  on  the  statute  of  Merton,  20  Hen.  3,  c.  4,  which  requires  that  when  any 
improvements  are  made  by  the  lord,  sufficient  common  shall  be  left  for  the  commoners. 
These  pleas  therefore  must  stand  upon  the  clause  of  the  statute  of  Westminster  2nd, 
13  Edw.  1,  St.  1,  c.  46,  which  enacts,  that  [832]  "by  occasion  of  a  windmill,  sheep- 
eole,  cowhouse,  enlarging  of  a  court  necessary,  or  curtilage,  from  hencefoith  no  man 
shall  be  grieved  by  assize  of  novel  disseisin  for  common  of  pasture."  Upon  this 
statute  Lord  Coke  observes,  3  Inst.  476,  "  here  be  five  kinds  of  improvements  expressed, 
that  both  lord  and  tenant,  and  neighbour  and  neighbour,  may  be  done,  with  leaving 
sufficient  common  to  them  that  have  it,  (anything  either  herein,  or  in  the  statute  of 
Merton,  to  the  contrary  notwithstanding),  and  these  five  are  put  but  for  examples; 
for  the  lord  may  ei'ect  a  house  for  the  dwelling  of  a  beast-keeper,  for  the  safe  custody 
of  the  beasts,  as  well  of  the  lord  as  the  commoners,  depasturing  them  in  that  soil ; 
and  yet  it  is  not  within  the  letter  of  this  law."  The  third  plea  is  bad,  for  a  woodward 
does  not  resemble  a  beast-keeper,  nor  does  he  fall  within  the  provisions  of  the  clause 
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of  the  statute  Westminster  2nd,  which  was  intended  only  to  promote  buildinjis  for 
agricultural  purposes,  and  for  the  li.-iliitation  of  the  lord.  32  l^ib.  Ass.  p.  I'Jo,  pi.  '>. 
In  iYtT;7/ V.  Hancerton  (1  ],ev.  62;  Sid.  70,  iiom.  Ncvell  v.  Hamerton),  which  was  an 
action  wherein  the  plaintitt'  declared  that  lie  had  common  in  three  acres,  and  the 
defendant  had  inclosed  two  of  them,  the  defendant  pleaded  that  he  had  a  house  there, 
and  he  made  the  inelosure  for  the  enlargement  of  the  curtilage  :  and  upon  demurrer, 
the  plea  was  held  ill,  because  it  was  not  said  that  the  messuage  was  for  his  own 
habitation,  or  of  his  shepherd  ;  for  he  might  perhaps  build  a  great  messuage  to 
lease  to  a  nobleman,  which  might  require  a  greater  curtilage  than  the  lord  himself,  or 
his  herdsman.  So,  where  a  man  justifies,  as  in  the  fourth  plea,  the  erection  of  houses 
for  beast-keepers,  he  must  shew  that  they  were  necessary  for  his  own  beasts,  and  it 
is  not  sufticient  to  shew  that  they  were  necessary  for  the  beasts  of  other  people.  The 
fourth  plea  is  bad  for  another  reason,  because  the  statute  of  Westminster  2nd  does 
not  authorize  the  erection  of  a  house  for  a  beast-keeper,  and  [833]  the  authoiity  in 
the  Year  Book,  7  Hen.  4,  p.  3S,  pi.  9,  which  is  refei'red  to  in  the  third  Institute,  as 
the  authority  for  the  position  already  mentioned,  docs  not  support  the  dictum  of 
Lord  Coke.  That  was  an  action  against  a  commoner  for  pulling  down  a  house  built 
by  the  lord  upon  the  common,  and  the  defendant  justified  on  the  ground  that  the 
house  was  built  in  disturbance  of  his  common.  The  plaintiff  replied  that  the  house 
was  built  for  a  beast-keeper.  No  judgment  was  given,  but  the  defendant's  counsel 
being  asked  by  the  Court  whether  he  would  demur,  says,  "  Nous  voillomus  emparlcr, 
itc."  ;  this  case  is  mentioned  in  Bro.  Abr.  "Commoner,"  pi.  19,  and  the  compiler,  after 
saying  that,  by  the  judgment  of  Hull,  J.,  the  case  might  be  within  the  equity  of  the 
statute,  adds  a  "  quaere. "  At  all  events,  that  case  is  not  an  authority  that  a  man  may 
appoint  beast-keepers  for  the  cattle  of  others;  there  is  no  mention  of  any  such  power 
in  the  report,  and  such  an  appointment,  if  good  at  all,  ought  to  be  made  in  the  court 
of  the  manor,  where  the  commonei's  may  be  jiresumed  to  have  had  a  voice  in  the 
appointment.  Without  their  concurrence,  it  is  absurd  to  suppose  that  the  lord  could 
have  the  ])ower  of  appointing  a  herdsman  for  their  cattle.  Ncvill  v.  Hancerton  shews 
that  an  approvement  for  the  benefit  of  a  stranger  would  be  unjustifiable.  Besides,  the 
commoneis  for  whom  the  appointment  was  made  ought  to  have  been  named.  Again, 
a  party  cannot  approve  unless  he  is  seised  in  fee,  or  is  lord  of  the  manor  :  Glover  v.  Lane 
(3  T.  R.  445) :  but  here  the  approver  was  merely  tenant  pur  autre  vie  of  part  of  the 
common.  The  fifth  plea  is  also  bad  ;  it  "is  founded  partly  upon  the  statute  of  Meiton, 
and  partly  on  that  of  W^estminster  2nd  ;  but  it  is  consistent  with  this  plea,  that  the 
"waste"  therein  mentioned  is  larger  than  the  place  mentioned  in  the  declaration,  and 
as  the  defendant  has  not  stated,  according  to  the  precedents  in  Rast.  Entr.  "Trespass," 
626  b.  and  9  Wentw.  206,  that  [834]  he  left  a. sufficiency  of  common  in  the  residue 
of  the  common,  it  is  consistent  with  the  plea  that  the  common  left  by  him  was  left  in 
lands  where  the  plaintifi'  had  no  right  of  common.  The  plea  is  also  bad,  for  omitting 
to  state  the  time  at  which  the  common  was  left.  The  sufficiency  must  be  left  at  the 
time  of  the  approvement:  Vin.  Abr.  "Common."  It  is  uncertain  to  what  time  the 
expression  "  leaving  "  refers.  [Lord  Abinger,  C.  B.  It  sufficiently  appears  that  the 
common  was  left  at  the  time  when  the  inelosure  took  place.] 

W.  H.  Watson,  contra.  The  third  and  fourth  pleas  are  good,  and  are  founded 
upon  the  statute  of  Westminster  2nd.  That  statute  refers  to  the  statute  of  Merton. 
Lord  Coke  says,  that  the  statute  in  terms  mentions  five  species  of  building  only,  but 
he  observes,  that  those  buildings  are  merely  put  by  way  of  example :  for  that  the  lord 
may  erect  a  house  for  the  dwelling  of  a  beast-keeper,  for  the  safe  custody  of  the 
beasts,  as  well  of  the  lord  as  of  the  commoners,  depasturing  there.  That  construction 
of  the  statute  has  never  yet  been  objected  to.  In  Strother  v.  Hutchinson  (4  Bing. 
N.  C.  83;  5  Scott,  346),  Tindal,  C.  J.,  alluding  to  Lord  Coke's  commentary  on  this 
statute,  says,  "  we  must  look,  however,  not  only  to  the  statute,  but  to  the  commentcxry 
of  Lord  Coke,  which  has  been  uncontradicted  to  the  present  day."  But  the  authority 
of  Lord  Coke  is  supported  by  the  case  in  the  Year  Book,  for  there  the  counsel,  l)y 
refusing  to  raise  the  question  on  demurrer,  in  fact  assented  to  the  law  as  laid  down 
by  the  judge  in  that  ease.  And  this  construction  of  the  statute  is  conformable  to 
reason,  for  in  the  present  case  a  woodward  and  beast-keeper  stand  in  the  same  situa- 
tion, being  both  necesisary  to  preserve  that  which  is  the  subject-matter  of  the  common. 
The  case  of  Neiill  v.  Hancerton  is  not  in  point,  the  question  having  been  there  decided 
on  the  want  of  an  averment  that  the  house  was  [835]  built  for  the  habitation  of  the 
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lord,  or  his  shepherd.  Secondly,  a  man  may  erect  the  necessary  buildings  on  a 
common,  without  being  seised  in  fee.  The  statutes  of  Merton  and  Westminster  •2iid 
do  not  mention  the  interest  that  the  party  making  such  erections  must  have  ;  and  it 
was  held  in  Glover  v.  Lane,  that  the  owner  of  the  fee,  as  well  as  the  lord  of  the  manor, 
might  approve  the  common.  In  principle  there  can  be  no  distinction  between  the 
owner  of  the  fee,  and  a  tenant  pur  autre  vie,  or  for  a  long  term  of  years.  Besides 
E.  Salwey  vi^as  a  tenant  in  fee  of  the  spot  where  the  buildings  were  erected.  The 
last  plea  is  also  good,  and  is  founded  upon  the  statute  of  Merton.  It  is  sufficiently 
averred  therein  that  enough  common  was  left  for  the  plaintifi"  in  the  place  where  he 
was  entitled  to  common.  In  Arletl  v.  Ellis  (7  B.  &  Cr.  346),  it  was  held  that  a 
custom  to  enclose  parcels  of  the  waste,  leaving  a  sufficiency  of  common,  was  good. 
The  last  objection  is,  that  the  defendant  ought  to  have  set  out  the  names  of  the 
parties  entitled  to  common  of  pasture ;  but  that  is  not  necessary,  and  would  lead  to 
endless  prolixity ;  the  defendant  is  not  bound  to  know  their  names  ;  it  is  a  matter 
which  lies  in  the  equal  knowledge  of  both  parties.  Indeed,  the  plaintiff"  himself  has  a 
direct  interest  to  know  who  the  parties  are  who  use  the  common.  [As  to  this  point 
he  was  stopped  by  the  court.] 

Willes,  in  reply.  Arleit  v.  Ellis  has  no  bearing  upon  the  case,  except  so  far  as  it 
supports  the  general  principle  that  sufficient  common  must  be  left  in  the  place  from 
which  the  inclosure  is  made.  No  precedent  has  been  referred  to  in  which  the  loose 
mode  of  statement,  adopted  in  the  fifth  plea,  has  been  upheld.  Lord  Coke,  in  the 
3rd  Inst.,  does  not  intimate  that  the  concurrence  of  the  commoners  to  the  appoint- 
ment of  a  beast-keeper  for  their  cattle,  as  well  [836]  as  of  the  owner  of  the  soil,  is 
unnecessary.  Without  their  concurrence  such  an  appointment  would  be  idle,  because 
it  cannot  be  contended  that  a  beast-keeper  appointed  by  A.  B.  could  meddle  with 
C.  D.'s  cattle  without  his  consent.  This  is  material,  because  the  erections  complained 
of  may  be  reasonable  for  the  habitation  of  beast-keepers  for  all  the  cattle,  but 
unreasonably  large  for  the  beast-keepers  of  the  lord  only. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  all  the  pleas  are  good.  With  respect 
to  the  last  plea,  the  fair  meaning  of  it  is,  that  sufficient  common  of  pa.sture  was  left 
where  the  plaintitf  has  the  right  of  common  ;  and  although  a  laborious  argument  has 
been  founded  on  the  strict  grammatical  meaning  of  the  words  of  the  plea,  the  clear 
meaning  is,  that  the  plaintiff''s  rights  have  not  been  abridged,  and  that  enough 
common  has  been  left  him  in  the  spot  where  he  claims  his  right.  We  may  conceive 
cases  of  inclosure  by  one  lord  of  a  manor,  by  which  the  rights  of  an  adjoining  lord 
may  be  affected  ;  but  if  enough  common  is  left  for  the  tenants  of  the  manor,  they  at 
least  have  no  right  to  complain.  I  also  think  that  the  third  and  fourth  pleas  are 
good.  They  depend  upon  the  statute  of  Westminster  2nd.  I  never  doubted  that 
Lord  Coke  was  right  where  he  says,  that  the  five  buildings  enumerated  are  put  by 
way  of  example ;  and  his  observations  apply  to  several  ancient  statutes,  the  framers 
of  which  were  not  so  prolific  in  words  as  the  authors  of  modern  acts  of  Parliament. 
In  the  present  day,  in  framing  a  statute,  the  course  is  to  employ  all  the  rhetoric  of 
conveyancers  and  special  pleaders,  and  to  provide  for  every  case  that  suggests  itself  to 
the  imagination  of  the  person  who  draws  the  act.  Formerly  it  was  otherwise,  and 
courts  of  law  were  left  to  interpret  the  meaning  of  the  legislature.  And  the  case  in 
the  Year  Book  is  far  from  impeaching  the  authoi-ity  of  Lord  Coke  ;  for,  as  Mr.  Watson 
has  suggested,  the  counsel  for  the  [837]  defendant  being  invited  by  the  Judge  to  demur, 
and  thus  raise  the  question  as  to  the  lord's  right  to  build  a  house  for  a  beast-keeper, 
declines  to  do  so,  saying  that  he  would  rather  imparl.  The  object  of  this  part  of  the 
statute  of  Westminster  2nd  is  the  benefit  of  the  commoners.  The  erection  of  a  cow- 
house is  within  the  very  terms  of  the  act ;  and  I  think  that  a  house,  erected  by  the 
owner  of  the  soil  for  his  own  advantage  and  that  of  the  other  commoners,  falls  within 
the  principle  of  the  statute.     Our  judgment  must  therefore  be  for  the  defendant. 

Parke,  B.  I  am  of  the  same  opinion.  The  justification  in  the  first  two  pleas 
is,  that  the  defendant,  being  owner  in  fee  of  part  of  the  soil,  and  tenant  pur  autre  vie 
of  the  remainder,  built  the  cottages  in  question  to  protect  the  woods  and  pasture  in 
which  he  and  others  had  a  right  of  common  ;  and  the  question  is,  whether  that  is  a 
case  falling  within  the  Statute  of  Westminster  2nd.  The  act  in  terms  mentions  only 
wind-mills,  sheep-houses,  cow-houses,  and  the  enlargement  of  the  necessary  court  or 
curtilage.  But  then  Lord  Coke,  in  his  Commentary,  says  those  instances  are  put 
merely  by  way  of  example.     The  principle  that  governs  the  former  of  those  cases  is 
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the  joint  benefit  to  all  the  commoners  from  the  erections,  iiiirl  thci-efore  the  hiiilflin" 
of  a  cottage  for  a  woodward  or  a  beast-keeper  falls  within  the  same  principle.  Indeed, 
the  building  of  a  house  for  a  beast-keeper  is  expressly  said  by  Lord  Coke  to  l)c  within 
the  spiiit  of  the  act.  With  respect  to  inclosing  common  for  a  cintilagc,  that  nieaiLs 
that  the  lord  has  a  light  of  inclosing  so  much  common  only  as  is  necessary  for  iiis 
own  mansion-hmise,  and  that  explains  the  case  of  N'tvill  v.  Ilancerton,  reported  in 
1  Lev.  62,  and  Sid.  79.  Windham,  J.,  there  says,  it  is  necessary  to  aver  that  sufficient 
common  was  left  "  only  where  the  inclosure  is  for  the  improvement  of  the  land,  not 
where  it  is  for  the  enlargement  of  the  curtilage." 

With  regard  to  the  defendant  not  being  owner  in  fee  of  [838]  all  the  land,  I 
think  that  makes  no  difference  in  this  case,  as  the  bishop,  who  is  seised  in  fee  of  part 
of  the  common  in  question,  had  granted  him  his  rights  over  the  common.  I  have 
entertained  .some  doubts  as  to  the  last  plea,  whether  "  leaving  snfficieTit  common  of 
pasture  "  means  leaving  it  in  that  place  where  the  plaintilf  was  entitled  to  enjoy  it  ; 
but  as  the  defendant  is  entitled  to  our  judgment  on  the  other  pleas,  which  dispose  of 
the  substantial  questions  in  the  case,  our  judgment  as  to  this  plea  is  not  of  so  great 
consequence  ;  and  I  concur  with  the  rest  of  the  Court,  that  on  the  whole  record  our 
judgment  must  be  for  the  defendant. 

ROLFE,  B.  The  Statute  of  Merton  says  nothing  as  to  the  nature  or  extent  of  the 
interest  that  the  lord  is  to  have  in  the  soil ;  and  it  must  be  quite  indirt'ercnt  to  the 
commoner,  if  enough  common  of  pasture  is  left  to  him,  whether  the  lord  of  the  manor 
incloses  in  his  own  right,  or  as  the  grantee  of  another. 

Judgment  for  the  defendant. 

RoBEKTS  r.  Howard.  Exch.  of  Pleas.  May  6,  1842. — A  plea  of  the  Statute  of 
Limitations,  though  it  need  not  conclude  with  a  verification,  must  nevertheless 
be  signed  by  counsel. 

[S.  C.  1  Dowl.  (N.  S.)  667;  11  L.  J.  Ex.  318  ;  6  Jur.  563.] 

To  an  action  of  assumpsit  the  defendant  pleaded,  first,  non  assumpsit ;  secondly, 
that  he  "  the  defendant  did  not  at  any  time  within  six  years  next  before  the  com- 
mencement of  this  suit,  promise  in  manner  and  form  &c.,  whereof  the  defendant  prays 
judgment,"  &c.  The  plea  not  being  signed  by  counsel,  the  plaintiff  signed  judgment. 
Knowles,  on  a  former  day,  obtained  a  rule  calling  upon  the  plaintiff  to  .shew  cause 
why  that  judgment  should  not  be  set  aside  for  ii-regularity. 

E.  V.  Williams  shewed  cause.  A  plea  of  the  Statute  of  Limitations,  being  a  special 
plea,  requires  to  be  signed  by  [839]  counsel.  That  was  never  doubted  until  the  case 
of  Bodenham  v.  HUl  (7  M.  &  W.  274),  which  decided  that  such  a  plea,  being  in  the 
negative,  required  no  vei'ification.  But  that  case  has  nothing  to  do  with  this  question  ; 
a  plea  is  equally  special,  although  in  the  negative ;  and  although  it  need  not  be 
averred,  it  is  nevertheless  a  special  plea.  Li  Millner  v.  Omvdall  ( 1  Show.  338),  which 
was  an  action  on  an  attornej^'s  bill,  it  was  held  that  a  plea,  under  the  stat.  1  Jac.  1, 
c.  7,  s.  1,  that  no  bill  was  delivered  under  his  hand,  need  not  be  averred,  as  it  was 
needless,  it  being  a  negative  plea  ;  but  it  cannot  be  doubted  that  such  a  plea  requires 
counsel's  signature.  By  a  rule  of  the  Court  of  Queen's  Bench,  E.  T.  18  Car.  2,  all 
special  pleas  were  required  to  be  signed  by  counsel  before  they  could  be  filed.  In 
Vin.  Abr.,  Plea  and  Pleading  (K.),  1,  it  is  said,  "If  there  be  a  special  plea,  replication, 
rejoinder,  or  demurrer,  there  must  be  counsel's  hand  to  it,  because  it  is  supposed  to 
be  advised  by  counsel,  who  is  to  maintain  it  to  be  good  if  it  be  disputed."  In  Maclur 
V.  Billing  (1  C.  M.  &  R.  5-57)  this  Court  expressly  held  that  a  plea  of  the  Statute  of 
Limitations  lequired  counsel's  signature ;  and  the  decision  in  Bodenham  v.  Hill  has 
nothing  to  do  with  it. 

Knowles,  contra.  It  is  not  true  that  every  special  plea  requires  counsel's  signature, 
for  there  are  many  which  do  not ;  as,  for  instance,  the  plea  of  plene  adniinistravit 
and  riensper  discent.  Until  the  argument  of  Mr.  Serjt.  Manning  in  Bodenliamv.  Hill, 
it  had  been  usual  to  conclude  a  plea  of  the  Statute  of  Limitations  with  a  verification  ; 
and  that  was  the  ground  on  which  it  was  thought  it  required  counsel's  signature. 
[Parke,  B.  What  is  the  reason  why  a  plea  of  son  assault  demesne  or  solvit  ad  diem 
require  to  be  .signed,  which  they  do  1  It  is  a  mere  arbitrary  matter.]  It  is  submitted 
that  Bodenlunn  v.  Hill  having  decided  that  [840]  this  plea  need  not  conclude  with  a 
veritication,  it  does  not  require  counsel's  signature. 
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Parke,  B.  The  general  rule  is,  that  all  special  pleas  must  be  signed  hy  counsel, 
although  undoubtedly  there  are  many  exceptions  that  have  been  arbitiarily  introduced 
into  practice.  This  very  point  was  decided  in  Macher  v.  Billing,  that  such  a  plea  as 
this  did  require  counsel's  signature ;  and  that  was  not  on  the  ground  that  the  plea 
was  averred.     The  rule  for  setting  aside  the  judgment  must  therefore  be  discharged. 

The  other  Barons  concurred. 

Rule  discharged. 

Cetti  v.  Bartlett.  Exch.  of  Pleas.  May  9,  1842.— A  party  entitled  to  costs  under 
an  interpleader  order,  is  not  bound  to  take  out  execution  under  the  Interpleader 
Act,  1  &  2  Will.  4,  c.  58,  s.  7,  but  may  make  the  order  a  rule  of  Court,  and 
take  out  execution  under  1  &  2  Vict.  c.  1 1 0,  s.  1 8. 

[S.  C.  1  Dowl.  (N.  S.)  928 ;  11  L.  J.  Ex.  293.] 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  a  ca.  sa.  issued  against 
one  Johnson  should  not  be  set  aside,  and  why  he  should  not  be  discharged  out  of 
custody.  It  appeared  from  the  affidavits,  that  the  plaintiff' had  issued  a  fieri  facias 
against  the  goods  of  the  defendant  Bartlett,  and  that  upon  the  sheriff  proceeding  to 
levy,  Johnson  claimed  the  same;  an  application  was  in  consequence  made  to  a  Judge 
at  Chambers  under  the  Interpleader  Act,  when  Johnson  appeared  upon  the  summons, 
and  an  order  was  made  that,  upon  his  giving  security  for  211.  Os.  4d.,  and  for  such 
further  sums  for  costs  as  the  Master  should  think  reasonable,  an  issue  should  be  tried 
to  ascertain  the  property  in  the  goods.  Johnson  being  unable  to  give  the  required 
security,  an  order  was  made  discharging  the  former  order  with  costs.  This  latter 
order  having  been  made  a  rule  of  Court,  and  the  costs  taxed  at  141.  2s.  2d.,  a  ca.  sa. 
was  issued  upon  it,  in  pursuance  of  the  1  &  2  Vict.  c.  110,  s.  18.  The  present  rule 
was  obtained  on  the  ground  that  the  execution  ought  to  have  [841]  been  issued 
under  the  Interpleader  Act,  1  &  2  Will.  4,  c.  58,  s.  7,  by  which  orders  may  be  entered 
of  record,  and  execution  issued  for  the  costs  within  fifteen  days  after  notice  of 
taxation . 

Jervis  shewed  cause.  The  1  &  2  Viet.  c.  110,  s.  18,  which  gives  to  rules  of  Court 
the  effect  of  judgments,  applies  to  all  rules.  The  plaintiff'  was  not  compelled  to 
proceed  under  the  1  &  2  AVill.  4,  c.  58,  but  might  pursue  the  other  remedy.  The 
words  of  that  act  are  not  compulsory ;  they  are,  "  that  rules  and  orders  may  be 
entered  of  record  ; "  there  is  nothing  to  restrict  a  party  to  that  course. 

Humfrey,  in  support  of  the  rule.  The  Court  will ,  if  possible,  give  effect  to  both 
the  acts  of  Parliament.  As  the  proceedings  were  commenced  under  the  Interpleader 
Act,  the  execution  should  have  been  in  accordance  with  its  provisions,  and  the  order 
entered  of  record. 

Lord  Abinger,  C.  B.  I  think  the  rule  ought  to  be  discharged.  Where  a  party 
entitled  to  costs  under  the  Interpleader  Act  chooses  to  proceed  for  their  recovery 
under  that  act,  he  must,  doubtless,  pursue  the  course  there  prescribed,  and  entei'  the 
order  of  record.  But  if  he  chooses  to  proceed  under  the  1  &  2  Vict.  c.  110,  s.  18,  he 
may  make  the  order  a  rule  of  Court,  and  issue  execution  upon  it. 

Parke,  B.  I  also  think  that  the  plaintiif  was  not  obliged  to  proceed  under  the 
Interpleader  Act.  Although  the  order  was  made  under  that  act,  it  has  been  made 
a  rule  of  Court,  and  that  entitles  the  plaintiff  to  have  execution  upon  it  under  the 
1  &  2  Vict.  c.  110,  s.  18. 

Alderson,  B.  I  am  of  the  same  opinion.  An  order  under  the  Interpleader  Act, 
when  entered  of  record,  may  [842]  be  made  the  foundation  of  judgment  and  execution  ; 
but  if  the  party  proceeds  under  the  1  efe  2  Vict.  c.  110,  s.  18,  there  is  no  occasion  to 
enter  the  rule  of  record.  If  it  were  otherwise,  it  would  be  in  effect  repealing  the 
latter  act,  by  engrafting  upon  it  the  provisions  of  the  former. 

RoLFE,  B.,  concurred. 

Rule  discharged. 

Memorandum. 

In  the  Vacation  before  this  Term,  Francis  Stack  Murphy,  of  Lincoln's-Inn,  Esq., 
was  called  to  the  decree  of  the  coif,  and  gave  rings  with  the  motto  Incidere  Ludum. 
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in  the  COURTS  of  EXCHEQUER  and  EX- 
CHEQUER CHAMBER,  from  Trinity  Term, 
5  yiCT.,  to  Michaelmas  Vacation,  0  VICT.,  both 
inchisive.  By  R.  MEESON,  Esq.,  and  W.  N. 
WELSBY,  Esq.,  of  the  Middle  Temple,  Ban-isters- 
at-Law.     Vol.  X.     London,  1843. 


[1]     Eeports   of    Cases   Argued  and   Determined  in   the   Courts   of 
Exchequer,  and  Exchequer  Chamber,  Trinity  Term,  5  Victori.-e. 

Smout  i'.  Mary  Ann  Ilbery.  Exch.  of  Pleas.  May  23,  1842. — Where  a  man 
who  had  been  in  the  habit  of  dealing  with  the  plaintifT  for  meat  supplied  to  his 
house,  went  abroad,  leaving  his  wife  and  family  resident  in  this  country,  and 
died  abroad  : — Held,  that  the  wife  was  not  liable  for  goods  supplied  to  her  after 
his  death,  but  before  information  of  his  death  had  been  received ;  she  having  had 
originally  full  authority  to  contract,  and  done  no  wrong  in  representing  her 
authority  as  continuing,  nor  omitted  to  state  any  fact  within  her  knowledge 
relating  to  it ;  the  revocation  itself  being  by  the  act  of  God,  and  the  continuance 
of  the  life  of  the  principal  being  equally  within  the  knowledge  of  both  parties. 

[S.  C.  12  L.  J.  Ex.  357.  Referred  to.  In  re  Oriental  Bank  Cm-pmation ;  Ex  parte 
Giiilltmin,  1884,  28  Ch.  D.  641.  Considered,  Saltan  v.  Neio  Becston  Cycle  C'ompani/, 
[1900]  1  Ch.  43.  Held  overruled,  llalbot  v.  Lens,  [1901]  1  Ch  344.  Distinguished, 
Oliver  v.  Bank  of  England,  [1901]  1  Ch.  652.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

Pleas,  first,  except  as  to  61.  7s.,  parcel,  &c.  nunquam  indebitatus  ;  secondly,  except 
as  to  the  said  sum  of  61.  7s.,  parcel,  &c.,  payment  ;  thirdly,  as  to  the  sum  of  61.  7s., 
parcel,  &c.,  payment  into  Court  of  that  sum,  and  nunquam  indebitatus  ultra.  The 
replication  took  issue  on  the  first  plea,  denied  the  payment  alleged  in  the  second,  and 
accepted  the  61.  7s.,  in  satisfaction  as  to  so  much  of  the  debt  demanded. 

[2]  At  the  trial  before  Gurney  B.,  at  the  Middlesex  Sittings  in  Michaelmas  Terra, 
1841,  it  appeared  that  the  plaintiff  was  a  butcher,  and  the  defendant  the  widow  of 
James  Ilbery,  who  left  England  for  China  in  Mav,  1839,  and  was  lost  in  the  outward 
voyage,  on  the  14th  October,  1839.  The  news  of  his  death  arrived  in  England  on  the 
13th  of  March,  1840.  'I'he  plaintiff' had  supplied  meat  to  the  family  before  Mr.  Ilbery 
sailed,  and  during  his  voyage,  and  the  supply  contimied  down  to  the  time  of  the 
news  of  his  death,  and  even  afterwards.  Upon  the  1 4th  Octpber,  1839,  the  day  of 
Mr.  Ilbery 's  death,  the  amount  of  the  debt  was  521.  13s.  lid.  Between  that  day  and 
the  arrival  of  the  news  of  the  death,  meat  had  been  supplied  to  the  amount  of 
191.  9s.  ;  and  after  that,  the  supply  amounted  to  61.  7s. 

This  action  was  brought  for  these  two  sums  (together)  251.  1 6s.  The  defendant 
paid  61.  7s.  into  Court,  and  relied  on  a  payment  of  201.,  as  disciiarging  her  from  the 
plaintiff's  claim  for  meat  supplied  after  the  date  of  her  husband's  death ;  and  the 
counsel  for  the  defendant  gave  in  evidence  the  following  receipt  signed  by  the  plaintiff, 
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diited  the  30th  March,  1840  :— "Received  of  Mrs.  Ilbery,  201."  The  plaintiff  insisted 
that  the  201.  had  been  paid  generality  on  account,  and  must  be  applied  as  a  payment 
by  the  executors  in  part  satisfaction  of  the  debt  of  the  husband  ;  and  called  Mr. 
Dollraan,  the  executor.  From  his  evidence  it  appeared,  that  Mr.  Ilbery  had  left  the 
management  of  his  affairs  in  his  hands,  and  whenever  Mrs.  Ilbery  wanted  money, 
she  had  it  from  him.  Dollman  and  Mrs.  Ilbery  were,  by  Ilbery's  will,  appointed 
executor  and  executrix;  but  he  alone  proved  the  will,  on  the  21st  March,  1840, 
power  being  reserved  in  the  usual  way  for  her  to  prove  also.  On  the  28th  March, 
Mr.  Dollman  gave  Mrs.  Ilbery  five  or  six  cheques,  and  among  others,  one  for  201, 
payable  to  the  plaintiff.  Tiiis  cheque  she  paid  to  the  plaintiff,  and  took  his  receipt 
as  above  mentioned. 

[3]  At  that  time  it  was  supposed  that  Ilbery's  estate  was  solvent.  It  turned  out 
to  be  otherwise  ;  and  Dollman,  who  was  engaged  with  him  in  the  adventure  to  China, 
had  l)ecome  Ijankrupt. 

The  question  left  to  the  jury  was,  whether  the  201.  was  paid  on  the  executorship 
account  or  on  the  account  of  Mrs.  Ilbery  only,  and  in  discharge  of  that  debt  which 
(on  both  sides,  as  well  as  in  the  learned  Judge's  opinion)  was  taken  to  have  been  due 
from  her. 

The  jury  found  that  it  was  paid  on  the  executorship  account,  and  gave  their 
verdict  for  the  plaintiff  for  191.  9s.,  the  price  of  the  meat  supplied  between  the  day 
of  Mr.  Ilbery's  death,  and  the  arrival  of  the  intelligence  of  it.  A  rule  having  been 
obtained  in  Michaelmas  Term  to  shew  cause  why  that  verdict  should  not  be  set  aside, 
and  a  new  trial  had,  on  the  ground  that  the  defendant  was  not  liable  for  the  meat 
supplied  after,  but  before  she  had  any  knowledge  of,  her  husband's  death. (a) 

Hindmarsh  (Jervis  was  with  hiin)  shewed  cause  in  the  Vacation  after  last  Hilary 
Term.  There  is  no  question  here  as  to  the  appropriation  of  payments,  as  the  jury 
have  found  that  the  £20  was  paid  on  the  executorship  account.  The  only  question  is, 
whether  the  defendant  (the  widow)  is  liable  for  meat  supplied  to  her  from  the  time 
of  her  husband's  death,  until  it  became  known  in  this  country.  It  will  be  said  on  the 
other  side,  that  the  widow  is  not  liable  for  meat  supplied  before  the  news  of  his  death 
arrived,  because  she  did  not  contract  as  his  widow  on  her  own  account,  but  on  her 
husband's  credit.  To  support  that  proposition,  it  will  be  incumbent  on  the  defendant 
to  make  out  that  the  executor  is  liable,  but  that  she  cannot  do,  for  the  contrary  was 
expressly  held  in  Blades  v.  Free  (9  B.  &  Cr.  167 ;  4  Man.  &  Ry.  282).  [4]  There  a 
man,  who  had  for  some  years  cohabited  with  a  woman  who  passed  for  his  wife,  went 
abroad,  leaving  her  and  her  family  at  his  residence  in  this  country,  and  died  abroad  ; 
and  it  was  held,  that  the  woman  might  have  the  same  authority  to  bind  the  deceased 
by  her  contract  for  necessaries,  as  if  she  had  been  his  wife ;  but  that  even  if  she  had 
the  same  authority  as  a  wife,  his  executor  was  not  bound  to  pay  for  any  goods  supplied 
to  her  after  his  death,  although  before  information  of  his  death  had  been  received.  In 
the  present,  as  in  that  case,  there  was  no  express  contract,  and  therefore  the  only 
contract  there  was  that  which  the  law  implied  from  the  delivery  of  the  goods. 
Bayley,  J.,  in  that  case  says,  "  The  woman  had  the  same  authority  to  bind  the 
deceased  by  her  contracts  as  if  she  had  been  his  wife,  and  such  an  authority  would  be 
revoked  by  his  death."  It  is  clear,  therefore,  that  in  the  present  case  the  executor 
of  James  Ilbery  could  never  be  made  liable  for  any  goods  sold  to  the  widow  after  his 
death.  Then  the  defendant,  in  order  to  succeed,  must  make  out  that  no  one  was  liable 
for  the  goods  supplied  to  the  defendant.  It  would  be  monstrous  that  she  should  be 
allowed  to  say,  "  It  is  true  I  had  the  goods,  but  I  believed  my  husband  was  living, 
and  therefore  I  cannot  pay  you."  From  the  fact  of  the  defendant  accepting  and 
using  the  goods  delivered  to  her,  the  law  implies  a  contract  by  her  that  she  will  pay 
for  them.  It  will  perhaps  be  said  on  the  other  side,  that  there  was  a  prior  contract 
by  the  husband  with  the  plaintiff',  and  that  the  goods  must  be  taken  to  be  delivered 
upon  that  contract,  until  it  was  put  an  end  to;  but  Blades  v.  Free  shews  that  there  is 
no  continuing  contract  in  such  a  case,  and  that  the  wife's  authority  to  contract  for 
the  husband  is  revoked  by  his  death.  There  is  a  class  of  cases  in  which  it  has  been 
held,  that  where  a  party  sells  goods,  being  in  fact  an  agent  only,  the  principal  may  sue 
for  and  recover  the  price.     So,  where  goods  are  sold  to  an  agent,  the  real  purchaser 

(a)  This  point  was  not  made  at  the  trial,  and  therefore  there  could  be  no  motion 
for  a  nonsuit. 
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may  be  compelled  to  pay  the  [5]  price.  If  a  man  supplies  goods  to  another,  and  ho 
has  them  and  uses  them,  the  law  will  imply  a  promise  by  him  to  pay  for  them. 
[Alderson,  B.  The  question  is  this,  whellior,  where  an  agent  contracts  in  the  name 
of  a  principal,  and  it  turns  out  aftei  wards  that  there  is  no  principal,  and  tliere  is  no 
fraud  in  the  case,  the  agent  is  liable  as  the  principal.  That  is  distinguishable  from  the 
case  where  he  knows  he  has  no  principal,  as  in  PolhUl  v.  JFuUer  (.3  B.  &  Ad.  114). 
This  question  is  a  good  deal  discussed  in  Story  on  Agency,  226,  7,  where  the  author 
seems  to  think  that  it  may  be  taken  that  the  party  who  makes  the  contract  undertakes 
that  he  has  a  principal ;  but  that,  he  says,  would  be  the  subject  of  a  special  action.] 
That  point  was  not  taken  at  the  trial.  In  order  to  make  the  agent  liable  as  principal, 
it  is  not  necessary  to  import  fraud  into  the  case.  [Alderson,  B.  Mr.  Justice  Story  says 
(pages  226,  7,  note  3),  "There  is  no  doubt  of  the  personal  liability  of  the  agent  in  all 
cases  where  he  falsely  afhrms  that  he  has  authority,  as  he  does  when  he  signs  the 
instrument  as  agent  of  his  principal,  and  knows  that  he  has  no  authority.  But  another 
question  has  been  made,  whether  he  is  liable  when  he  supposes  that  he  has  authority, 
and  he  has  none :  as,  for  example,  when  he  misconstrues  the  instrument  conferring 
authority  on  him;  or  where  the  instrument  conferring  the  authorit}'  turns  out  to  be 
a  forgery,  and  he  supposed  it  to  be  genuine.  In  Polhill  v.  ll'alter,  Lord  Tenterden,  in 
delivering  the  opinion  of  the  Court,  seems  to  have  thought  that  the  right  of  action 
was  founded  solely  upon  their  being  an  affirmation  of  authority,  when  the  party  knew 
it  to  be  false  ;  and  that  therefore,  if  the  party  acted  under  the  authority  of  a  forged 
instrument,  supposing  it  to  be  genuine,  he  would  not  be  responsible.  But  there  is 
great  reason  to  doubt  this  doctrine  ;  for  if  a  person  represents  himself  as  having 
autho-[6]-rity  to  do  an  act  when  he  has  not,  and  the  other  side  is  drawn  into  a  contract 
with  him,  and  the  contract  becomes  void  for  want  of  such  authority,  the  damage  is  the 
same  to  the  paity  who  confided  in  such  representation,  whether  the  party  making  it 
acted  with  a  knowledge  of  its  falsity,  or  not.  In  short,  he  undertakes  for  the  truth 
of  his  representation."  And  then  he  adds,  "In  cases  whci'e  a  person  executes  an 
instrument  in  the  name  of  another,  without  authority,  there  is  some  diversity  of 
judicial  opinion  as  to  the  form  of  action  in  which  the  agent  is  to  be  made  liable  for  the 
Ijreach  of  duty.  In  England  it  is  held  that  the  suit  must  be  by  a  special  action  on 
the  case.  Polhill  v.  JValter."]  It  is  not  necessary  to  import  fraud  into  the  case,  to 
render  the  agent  liable.  If  a  party  says,  "  I  am  agent  of  A.  B."  he  undertakes  that 
he  is  so.  The  defendant  must  be  taken  to  have  held  out  to  the  plaintiff  that  she  had 
authority  to  bind  some  person ;  and  if  that  was  untrue,  she  is  herself  bound.  The 
defendant  having  accepted  the  meat  supplied  to  her,  and  used  it,  there  is  a  contract 
implied  by  law  on  the  part  of  some  person  to  pay  the  price  of  the  meat ;  and  as  the 
husband  was  dead,  and  she  had  no  authority  to  bind  his  executors,  a  contract  must 
be  implied  on  her  part  to  pay  for  the  meat  supplied  to  her  after  her  husband's  death  ; 
and  she  is  not  to  be  allowed  to  get  rid  of  her  liability  by  saying,  that  at  the  time  she  gave 
the  orders  or  accepted  the  goods,  she  thought  her  husband  was  alive,  and  that  she  was 
contracting  on  his  behalf.  In  Thomson  v.  Davenjmi  (9  B.  &  Cr.  78  ;  4  Man.  lV  Ky.  1 10), 
where  at  the  time  of  making  the  contract  of  sale,  the  party  buying  the  goods  repre- 
sented that  he  was  buying  them  on  account  of  persons  resident  in  Scotland,  l)ut  did 
not  mention  their  names,  and  the  seller  did  not  inquire  who  they  were,  but  afterwards 
debited  the  party  who  purchased  the  goods  ;  it  was  held  that  the  seller  might  after- 
wards sue  the  principals  for  the  [7]  price.  There  the  vendor  actually  credited  the  agent, 
and  yet  the  principal  was  held  liable.  The  general  principle  is,  that  the  law  creates 
an  implied  contract  from  the  receipt  of  the  goods.  [Alderson,  B.  Here  each  party 
thought  the  husband  was  responsible.]  That  can  make  no  difference,  for  it  is  clear  that 
there  could  be  no  contract  between  the  plaintiff'  and  the  dead  man  ;  and  there  was  no 
contract  by  the  executor  with  the  plaintiff'.  There  is  a  fallacy  on  the  other  side,  in 
assuming  that  there  was  a  prior  continuing  contract  between  the  husband  and  the 
plaintiff,  respecting  the  supply  of  goods  to  the  wife.  An  action  for  goods  sold  and 
delivered  is  not  necessarily  founded  upon  a  contract  antecedent  to  the  delivery  of  the 
goods ;  it  may  be,  and  generally  is,  founded  upon  the  implied  contract  that  the  party 
will  pay  the  price  or  value  of  the  goods  delivered  and  accepted  by  him  ;  and  there  are 
as  many  implied  contracts  as  there  are  parcels  of  goods  delivered  and  accepted.  If 
there  was  no  prior  contract  at  all  in  the  present  case  (which  it  is  clear  there  was  not), 
then  the  moment  each  parcel  of  goods  was  delivered  and  accepted,  the  law  implied 
a  contract  by  the  defendant,  who  received  and  accepted  them,  to  pay  the  price. 
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Erie,  in  support  of  the  rule.  The  contract  in  this  case  was  a  continuing  contract, 
which  the  parties,  in  Blades  v.  Free,  failed  to  make  out.  This  was  a  course  of  dealing 
which  was  continued  in  consequence  of,  and  as  part  of,  the  former  contract.  An  agent 
ought  not  to  be  held  liable  where  he  enters  into  a  contract  as  agent,  bona  fide  supposing 
himself  to  have  authority',  when  it  turns  out  that  he  had  none,  through  an  event  which 
had  happened,  but  of  which  he  was  not  cognizant,  and  had  no  means  of  knowing.  The 
evidence  here  was,  that  goods  were  supplied  by  the  plaintiff  to  the  husband  during  his 
residence  here,  and  were  afterwards  continued  to  be  supplied  to  his  wife  after  he  left 
this  country  ;  there  is  clearly  no  implied  [8]  contract  arising  from  this  state  of  things, 
that  she  would  pay  for  them.  Suppose  the  case  of  the  husband  and  wife  having  both 
gone  abroad,  and  having  left  a  housekeeper  in  charge  of  the  house  ;uid  the  children, 
and  meat  is  supplied  to  the  house,  and  the  husband  and  wife  are  both  drowned,  is  the 
housekeeper  to  be  liable,  because  she  ordered  the  meat  for  the  use  of  the  housed 
[Alderson,  B.  In  the  same  way  it  may  be  said,  if  a  bachelor  leaves  a  housekeeper  in 
possession  of  his  house,  and  goes  abroad,  and  dies,  is  the  housekeeper  to  be  liable  1  ] 
In  Polhill  V.  JFaller,  there  was  the  making  of  a  representation  which  the  party  making 
it  knew  to  be  untrue.  If  Ilbery  had  not  died,  he  would  have  been  clearly  liable,  and 
the  account  was  in  his  name.  As  to  the  argument  of  there  being  an  implied  contract, 
that  merely  amounts  to  this,  that  a  party  to  whom  goods  are  delivered  is  liable  for 
them  ;  but  that  is  where  there  is  nothing  to  shew  that  any  other  person  was  responsible. 
The  case  of  Blades  v.  Free,  has  nothing  to  do  with  the  present. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Alderson,  B.  This  case  was  argued  at  the  Sittings  after  last  Hilary. Term,  before 
my  brothers  Gurney,  Eolfe,  and  myself.  The  facts  were  shortly  the.se.  The  defendant 
was  the  widow  of  a  Mr.  Ilbery,  who  died  abroad  ;  and  the  plaintiff,  during  the  husband's 
lifetime,  had  supplied,  and  after  his  death  had  continued  to  supply,  goods  for  the  use 
of  the  family  in  England.  The  husband  left  England  for  China  in  March,  1839,  and 
died  on  the  14th  day  of  October,  in  that  year.  The  news  of  his  death  first  arrived 
in  England  on  the  13th  day  of  March,  1840 ;  and  the  only  question  now  remaining  for 
the  decision  of  the  Court  is,  whether  the  defendant  was  liable  for  the  goods  supplied 
after  her  husband's  death,  and  before  it  was  possible  that  [9]  the  knowledge  of  that 
fact  could  be  communicated  to  her.  There  was  no  doubt  that  such  knowledge  was 
communicated  to  her  as  soon  as  it  was  possible  ;  and  that  the  defendant  had  paid  into 
Court  sufficient  to  coverall  the  goods  supplied  to  the  family  by  the  plaintiff  subsequently 
to  the  13th  March,  1840. 

We  took  time  to  consider  this  question,  and  to  examine  the  authorities  on  this 
subject,  which  is  one  of  some  difficulty.  The  point,  how  far  an  agent  is  personally 
liable  who,  having  in  fact  no  authority,  professes  to  bind  his  principal,  has  on  various 
occasions  been  discussed.  There  is  no  doubt  that  in  the  case  of  a  fraudulent  misrepre- 
sentation of  his  authority,  with  an  intention  to  deceive,  the  agent  would  be  personally 
responsible.  But  independently  of  this,  which  is  perfectly  free  from  doubt,  thei'e  seem 
to  be  still  two  other  classes  of  cases,  in  which  an  agent  who  without  actual  authority 
makes  a  contract  in  the  name  of  his  principal,  is  personally  liable,  even  where  no  pi'oof 
of  such  fraudulent  intention  can  be  given.  First,  where  he  has  no  authority,  and  knows 
it,  but  nevertheless  makes  the  contract  as  having  such  authority.  In  that  case,  on  the 
plainest  principles  of  justice,  he  is  liable.  For  he  induces  the  other  party  to  enter  into 
the  contract  on  what  amounts  to  a  misrepresentation  of  a  fact  peculiarly  within  his  own 
knowledge ;  and  it  is  but  just,  that  he  who  does  so  should  be  considered  as  holding 
himself  out  as  one  having  competent  authority  to  contract,  and  as  guaranteeing  the 
consequences  arising  from  any  want  of  such  authority.  But  there  is  a  third  class,  in 
which  the  Courts  have  held,  that  where  a  party  m.aking  the  contract  as  agent  bona  fide 
believes  that  such  authority  is  vested  in  him,  but  has  in  fact  no  such  authority,  he  is 
still  personally  liable.  In  these  cases,  it  is  true,  the  agent  is  not  actuated  by  any 
fraudulent  motives ;  nor  has  he  made  any  statement  which  he  knows  to  be  untrue. 
But  still  his  liability  depends  on  the  same  principles  as  before.  It  is  a  wrong,  differing 
only  [10]  in  degree,  but  not  in  its  essence,  from  the  former  case,  to  state  as  true  what 
the  individual  making  such  statement  does  not  know  to  be  true,  even  though  he  does 
not  know  it  to  be  false,  but  believes,  without  sufficient  grounds,  that  the  statement 
will  ultimately  turn  out  to  be  correct.  And  if  that  wrong  produces  injury  to  a  third 
person,  who  is  wholly  ignorant  of  the  grounds  on  which  such  belief  of  the  supposed 
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agent  is  founded,  and  who  has  relied  on  the  eoriectness  of  liis  assertion,  it  is  uiiuaily 
just  that  he  who  makes  such  assertion  should  be  personally  liable  for  its  e0Mse(|uence8. 

On  examination  of  the  authorities,  we  are  satisfied  that  all  the  cases  in  which  the 
agent  has  been  held  peisonally  lesponsible,  will  be  found  to  arrange  themselves  under 
one  or  other  of  these  three  classes.  In  all  of  them  it  will  bo  found,  that  he  has  eitiier 
been  guilty  of  some  fraud,  has  made  some  statement  wliich  he  knew  to  be  false,  or  has 
stated  as  true  what  he  did  not  know  to  be  true,  omitting  at  the  same  time  to  give  such 
information  to  the  other  contracting  party,  as  would  enable  him  equally  with  himself 
to  judge  as  to  the  authority  under  which  he  proposed  to  act. 

Of  the  first,  it  is  not  necessary  to  cite  any  instance.  Folhill  v.  IFaller  (3  B.  &  Ad. 
114),  is  an  instance  of  the  second;  and  the  cases  where  the  agent  never  had  any 
authority  to  contract  at  all,  but  believed,  that  he  had,  as  when  he  acted  on  a  forjed 
warrant  of  attorney,  which  he  thought  to  be  genuine,  and  the  like,  are  instances  of 
the  third  class.  To  these  may  be  added  those  cited  by  Mr.  Justice  Story,  in  his  book 
on  Agency,  p.  226,  note  3.  The  present  case  seems  to  us  to  be  distinguishable  from 
all  these  authoi'ities.  Here  the  agent  had  in  fact  full  authority  originally  to  contract, 
and  did  contract  in  the  name  of  the  principal.  There  is  no  ground  for  saying,  that  in 
representing  her  au-[ll]-thority  as  continuing,  she  did  any  wrong  whatever.  There 
was  no  mala  fides  on  her  part — no  want  of  due  diligence  in  acquiring  knowledge  of 
the  revocation — no  omission  to  state  any  fact  within  her  knowledge  relating  to  it,  and 
the  revocation  itself  was  by  the  act  of  God.  The  continuance  of  the  life  of  the  principal 
was,  under  these  circumstances,  a  fact  equally  within  the  knowledge  of  both  contracting 
parties.  If,  then,  the  true  principle  derivable  from  the  cases  is,  that  there  must  be  some 
wrong  or  omission  of  right  on  the  part  of  the  agent,  in  oider  to  make  him  personally 
liable  on  a  contract  made  in  the  name  of  his  principal,  it  will  follow  that  the  agent  is 
not  responsible  in  such  a  case  as  the  present.  And  to  this  conclusion  we  have  come. 
We  were,  in  the  course  of  the  argument,  pressed  with  the  difficulty,  that  if  the  defen- 
dant be  not  pensonally  liable,  there  is  no  one  liable  on  this  contract  at  all ;  for  Blades  v. 
Free  (9  B.  &  Cr.  167  ;  4  Man.  &  Ey.  282)  has  decided,  that  in  such  a  case  the  executors 
of  the  husband  are  not  liable.  This  may  be  so :  but  we  do  not  think  that  if  it  be  so, 
it  affords  to  us  a  sufJioient  ground  for  holding  the  defendant  liable.  In  the  ordinary 
case  of  a  wife  who  makes  a  contract  in  her  husband's  lifetime,  for  which  the  husband 
is  not  liable,  the  same  consequence  follows.  In  that  case,  as  here,  no  one  is  liable  upon 
the  contract  so  made. 

Our  judgment,  on  the  present  occasion,  is  founded  on  general  principles  applicable 
to  all  agents ;  but  we  think  it  right  also  to  advert  to  the  circumstance,  that  this  is  the 
case  of  a  married  woman,  whose  situation  as  a  contracting  party  is  of  a  peculiar  nature. 
A  person  who  contracts  with  an  ordinary  agent,  cojitracts  with  one  capable  of  contracting 
in  his  own  name  ;  but  he  who  contracts  with  a  married  woman  knows  that  she  is  in 
general  incapable  of  making  any  contract  by  which  she  is  personally  bound.  The 
contract,  therefore,  made  with  the  husband  by  her  [12]  instrumentality,  may  be 
considered  as  equivalent  to  one  made  by  the  husband  exclusively  of  the  agent.  Now, 
if  a  contract  were  made  on  the  terras,  that  the  agent,  having  a  determinable  authority, 
bound  his  principal,  but  expressly  stipulated  that  he  should  not  be  personally  liable 
himself,  it  seems  quite  reasonable  that,  in  the  absence  of  all  mala  fides  on  the  part  of 
the  agent,  no  responsibility  should  rest  upon  him :  and,  as  it  appears  to  us,  a  married 
woman,  situated  as  the  defendant  was  in  this  case,  may  fairly  be  considered  as  an  agent 
so  stipulating  for  herself ;  and  on  this  limited  ground,  therefore,  we  think  she  would 
not  be  liable  under  such  circumstances  as  these. 

For  these  reasons,  we  are  of  opinion  that  the  rule  for  a  new  trial  must  be  absolute ; 
but  as  the  point  was  not  taken  at  Nisi  Prius,  we  think  the  costs  should  abide  the  event 
of  the  new  trial. 

Kule  absolute  accordingly. 


Ex.  Div.  VIII.— 12* 
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Adkins  V.  Andkrson.  Exch.  of  Tleas.  May  24, 1842.— The  term  "  rejoining  gratis," 
means  rejoining  without  a  rule  for  that  purpose  ;  and  therefore,  where  a  defendant 
is  under  those  terms,  he  has  still  four  days  from  the  delivery  of  the  replication  in 
which  to  rejoin  ;  the  only  eftect  of  that  term  being  to  dispense  with  the  necessity 
of  a  rule  to  rejoin. 

[S.  C.  11  L.  J.  Ex.  288 ;  6  Jur.  670.] 

The  defendant,  being  under  terms  of  "  pleading  issuably,  rejoining  gratis,  and  taking 
short  notice  of  trial,"  pleaded  a  plea  of  gaming,  to  which  the  plaintiff  replied  de  injuria, 
added  the  similiter,  and,  on  the  2nd  of  May,  delivered  the  issue  with  notice  of  trial 
for  the  10th.  The  defendant  did  not  return  the  issue,  but,  on  the  6th  of  May,  sent 
the  following  notice  to  the  plaintiff's  attorney  : — "  Take  notice,  that  I  do  not  receive 
the  issue  delivered  by  you  in  this  cause  as  such,  but  consider  the  same  as  a  replication 
only.  I  have  therefore  struck  out  the  similiter  [13]  added  by  you  to  your  replication 
to  the  defendant's  last  plea,  and  have  demurred  to  your  replication." 

Hugh  Hill  having  obtained  a  rule  calling  on  the  defendant  to  shew  cause  why  the 
demurrer  delivered  by  him  should  not  be  set  aside,  and  why  the  cause  should  not  be 
tried  pursuant  to  the  notice  of  trial, — 

S.  Hughes  shewed  cause  (May  9).  The  question  depends  on  the  meaning  and 
effect  of  the  term  "rejoining  gratis."  It  is  said,  that  the  defendant,  being  under 
those  terms,  was  bound  to  demur  within  twenty-four  hours  ;  but  that  is  not  so ;  the 
meaning  of  "rejoining  gratis"  is,  that  the  party  must  rejoin  within  twenty-four  hours 
after  delivery  of  the  replication  and  demand  of  a  rejoinder :  Clark  v.  Adams  (2  Cr. 
&  J.  6S3  ;  2  Tyrw.  755).  But  that  rule  does  not  extend  to  a  joinder  in  demurrer. 
That  was  so  held  in  Jones  v.  Key  (2  Cr.  &  M.  310;  4  Tyrw.  238),  where  the  Court 
say,  "There  is  good  reason  in  this;  for  a  party  may  want  time  to  consider  the  law 
before  he  joins  in  demurrer,  though  he  can  join  issue  to  the  country  without  cou- 
sidei'ation."  That  reason  applies  still  more  strongly  to  a  demurrer,  where  much  time 
for  deliberation  may  be  required. 

Hugh  Hill,  in  support  of  the  rule.  Delivering  the  issue  with  the  similiter  is 
equivalent  to  a  demand  of  rejoinder;  and  the  defend.int,  by  keeping  the  issue  four 
days,  must  be  considered  as  having  accepted  it.  In  Wye  v.  Fisher  (3  Bos.  &  P.  443), 
a  plaintiff'  having  tendered  an  issue  to  a  plea,  and  demanded  a  rejoinder,  where  the 
plaintiff  was  under  terms  to  rejoin  gratis,  and  the  defendant  not  having  rejoined,  the 
plaintiff'  signed  judgment  for  want  of  a  rejoinder;  the  Court  held  the  judgment 
regular,  but  set  it  aside  without  costs,  because  the  plaintiff'  might  have  added  the 
similiter  himself.  That  .shews  that  the  plaintiff',  in  the  present  case,  [14]  ailopted 
the  proper  course.  In  Hutchinson  v.  Senior,{a)  it  was  held  that  the  terms  of  I'ejoining 
gratis  compelled  a  defendant  to  return  the  issue  within  twenty-four  hours  for  the 
purpose  of  demurring  to  the  replication,  if  the  plaintiff'  has  added  the  similiter,  and 
delivered  the  issue. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Abinger,  C.  B.  We  have  consulted  the  officers  of  the  several  Courts  on 
the  point  raised  in  this  case,  and  have  come  to  a  decision  in  favour  of  the  defendant. 
A  defendant  is  always  entitled  to  four  days  to  rejoin,  from  the  delivery  of  the 
replication  :  and  the  term  "  rejoining  gratis  "  means  only  that  he  will  rejoin  without 
putting  the  plaintiff'  to  the  necessity  of  obtaining  a  rule  to  rejoin.  The  defendant  is 
in  the  same  position,  and  has  the  same  time  to  rejoin,  as  if  the  replication  had  been 
delivered  accompanied  by  a  rule  to  rejoin,  in  which  case  he  would  have  had  four  days. 
The  rule  must  therefore  be  discharged  ;  but,  as  it  is  a  doubtful  point  of  practice, 
without  costs. 

Rule  discharged,  without  costs. 

[15]  SCHOLES  AND  ANOTHER,  Executors  V.  Hilton.  Exch.  of  Pleas.  May  25, 
1842. — A  subpoena  requiring  the  party  to  attend  the  trial  of  a  cause  on  the' 
commission  day  of  the  assizes,  extends  to  the  whole  assizes,  and  it  need  not  go 

(a)  Not  yet  reported,  except  in  the  Jurist,  vol.  5,  p.  387. 
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on  to  require  his  attendance  "from  day  to  day  until  the  cause  is  tried."— Senil)le, 
it  is  not  sutiicient,  in  answer  to  an  application  for  an  attachment  against  a  witness 
for  disobedience  to  a  subptvna.  to  shew  that  his  evidence  was  not  material.  — In 
answer  to  a  motion  for  an  attachment,  the  witness  swore,  that  he  had  lieeii  for 
some  time  in  bad  health  ;  that  on  the  day  before  the  trial  came  on,  he  had  been 
in  readiness  to  attend  and  give  evidence  ;  that  on  the  morning  of  the  trial  he  w;is 
unwell,  and  did  not  rise  until  ten  o'clock,  and  that  on  going  shortly  afterwards  to 
his  office,  which  was  in  his  way  to  the  Court,  he  found  the  cause  had  been  tried. 
The  Court  discharged  the  rule. 

[S.  C.  11  L.  J.  Ex.  332 ;  2  Dowl.  (N.  S.)  229.] 

J.  Henderson  had  obtained  a  rule,  calling  upon  Mr.  John  Topham  to  shew  cause 
why  an  attachment  should  not  issue  against  him,  for  disobedience  to  a  subpu/na 
requiring  his  attendance  as  a  witness  for  the  defendant  in  the  above  cause.  The  writ 
commanded  him  "to  appear  before  our  justices  assigned  to  take  the  assizes  in  and  fur 
the  southern  division  of  the  county  of  Lancaster,  at  Liverpool,  within  the  same  county, 
on  Thursday,  the  24th  day  of  March,  1842,"  to  give  evidence  and  produce  documents 
on  the  trial  of  this  cause.  The  24th  of  March  was  the  eommi.ssion-day,  but  the  cause 
was  not  tried  until  Monday,  the  4th  of  April,  between  nine  and  ten  in  the  morning, 
at  which  time  Topham  was  absent,  and  a  verdict  passed  for  the  plaintifl's.  The 
affidavit  in  support  of  the  rule  stated,  that  Topham  would  have  been  a  material  and 
necessary  witness  for  the  defendant,  and  that,  if  he  had  appeared  and  given  evidence, 
the  defendant  would  have  succeeded  in  the  action.  It  appeared,  however,  from  the 
affidavit  filed  in  answer  to  the  application,  that  this  was  an  action  of  trover  for  a  deed 
relating  to  certain  leasehold  property,  which  had  been  mortgaged,  in  breach  of  his 
duty,  by  Topham,  who  was  the  sole  trustee  under  the  defendant's  marriage  settlement, 
to  the  plaintifls'  testator;  and  that  the  defendant  claimed  to  hold  the  deed  only  on 
the  ground  of  his  interest  under  the  settlement.  The  affidavit  further  stated,  that 
upon  the  defendant's  counsel  stating,  at  the  trial,  that  he  was  prepared  to  prove  the 
above  facts  bj^  the  evidence  of  Topham,  who  would  produce  the  draft  conveyance,  and 
other  documents,  Rolfe,  B.,  who  tried  the  cause,  at  once  stated  [16]  that  they  formed 
no  defence  to  the  action,  and  directed  a  verdict  for  the  plaintiffs.  Topham 's  affidavit 
stated  also,  that  he  had  been  for  some  time  in  a  very  weak  state  of  health  ;  that  he 
had  been  in  readiness  to  attend  the  trial  on  the  Saturday  preceding,  but  on  the 
Monday  morning,  being  very  unwell,  he  did  not  rise  until  ten  o'clock,  and  on  arriving 
at  his  office,  which  was  in  his  way  from  his  residence  to  the  Court,  about  half-past 
eleven  o'clock,  he  was  informed  that  the  cause  had  been  tried. 

Cowling  shewed  cause.  There  is  a  preliminary  objection  to  this  application.  The 
subpoena  i-equired  Topham's  attendance  only  on  the  24th  of  March,  the  commission- 
day,  and  did  not,  according  to  the  usual  and  proper  form,  go  on  to  require  it  "from 
day  to  day  until  the  cause  should  be  tried."  A  party  will  not  be  brought  into 
contempt,  unless  his  duty  have  been  clearly  pointed  out  by  the  process  which  he  is 
charged  with  having  disobeyed.  [Alderson,  B.  The  assizes  are  in  law  but  one  day. 
It  is  plain  it  means  to  require  his  attendance  at  the  assizes.] 

Secondly,  it  is  clear  upon  the  affidavits,  that  Topham  was  not  a  material  witness, 
and  that,  if  he  had  been  in  attendance,  and  given  all  the  evidence  which  was  expected 
from  him,  the  verdict  would  have  been  the  same.  The  first  requisite,  therefore,  to 
sustain  an  application  of  this  nature,  that  the  party  should  have  been  a  material  and 
necessary  witness,  altogether  fails.  [Lord  Abinger,  C.  B.  That  is  undoubtedly  a 
necessary  part  of  the  case  in  an  action  against  the  witness  foi'  damages ;  but  is  it  so 
on  a  motion  for  an  attachment?  The  witness  may  equally  have  been  guilty  of  a 
contempt  of  the  process  of  the  Court,  whether  he  were  a  material  witness  or  not.] 
At  all  e^'ents,  such  a  witness  must  clearly  be  shewn  to  have  been  guilty  of  a  wilful 
contempt:  Uhapmaii  v.  Dans  (1  Dowl.  P.C.  (N.  S.)  239).  Now  here  [1'7]  it  is  sworn 
that  this  witness  was  ready  to  attend  the  trial  on  the  Saturday,  although  in  bad 
health,  and  that  he  was  ill  on  the  Monday  morning.     The  Court  here  called  on 

J.  Henderson,  contra.  It  is  incumbent  on  the  witness,  who  failed  to  attend 
pursuant  to  the  subpoena,  to  shew  clearly  that  he  was  incapable  of  attending. 
[Alderson,  B.  Surely  the  Court  is  not  to  presume  a  contempt,  but  rather  the  con- 
trary.] Here  he  does  not  even  swear  that  he  intended  to  attend  on  the  Monday,  or 
that  he  was  proceeding  towards  the  Court  for  that  purpose ;  nor  does  he  state  that 
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he  could  not,  but  merely  that  he  did  not,  rise  earlier  than  ten  o'clock  ;  and  he  was 
able  immediately  afterwards  to  attend  at  his  ottice. 

LoKD  Abinger,  C.  B.  We  think  there  is  no  sufficient  ground  laid  in  these 
affidavits  for  coming  to  the  conclusion,  that  the  absence  of  the  witness  was  voluntary 
in  contempt  of  the  process  of  the  Couit.  That  ought  to  have  been  clearly  shewn, 
and  we  cannot  presume  it.  If  the  defendant  had  really  been  jsrejudiced  by  the 
absence  of  the  witness,  he  might  have  made  it  the  ground  of  an  application  to  the 
Court  for  a  new  trial,  or  have  brought  his  action  for  damages  :  but  the  sole  question 
now  is,  whether  the  witness  is  shewn  to  have  treated  the  Court  with  contempt ;  and 
we  think  that  all  the  circumstances  shew  that  he  was  not  guilty  of  any  intentional 
disrespect. 

The  other  Barons  concurred. 

Rule  refused. 

[18]  Quested  v.  Callls.  Exch.  of  Pleas.  May  25,  1842. — The  attorney  of  a 
defendant  has  no  such  interest  in  the  suit  as  to  prevent  the  parties  from  com- 
promising it  without  his  consent. 

[S.  C.  11  L.  J.  Ex.  345;  6  Jur.  512.] 

This  was  an  action  for  goods  sold  and  delivered,  to  which  the  defendant  pleaded, 
first,  nunquam  indebitatus ;  and  secondly,  his  discharge  under  the  Insolvent  Debtors' 
Act.  To  the  latter  plea  the  plaintiff  replied,  that  the  schedule  filed  by  the  defendant 
in  the  Insolvent  Debtors'  Court  did  not  contain  a  true  description  of  the  debt  in  the 
declaration  mentioned,  but  falsely  described  it  as  amounting  to  41.  10s.,  instead  of 
111.  16s.  6d.,  wheieby,  and  in  consequence  of  such  false  description,  the  defendant  was 
not  discharged  from  the  said  debt  by  force  of  the  act.  To  this  replication  the 
defendant  demurred,  and  the  plaintiff'  joined  in  demurrer :  but  before  the  demurrer 
came  on  for  hearing,  the  defendant  was  taken  in  execution  at  the  suit  of  another 
creditor,  and  again  petitioned  the  Insolvent  Debtors'  Court  for  his  discharge,  and  on 
this  occasion  inserted  the  correct  amount  of  the  plaintiff's  debt  in  his  schedule.  The 
plaintifl"s  attorney  thereupon  took  out  a  summons  for  a  stay  of  proceedings  in  this 
action,  without  costs,  which  was  dismissed,  the  defendant's  attorney  undertaking  to 
pay  the  plaintiff's  costs  in  the  event  of  judgment  being  given  for  him  on  the  demurrer. 
The  plaintiff'  gave  notice  of  opposition  to  the  defendant's  case  in  the  Insolvent 
Debtors'  Court,  and  on  his  hearing,  appeared  to  oppose  him  ;  but  in  consideration  of 
withdrawing  his  opposition,  the  defendant  was  prevailed  upon, — without  the  con- 
currence of  his  attornej',  and  notwithstanding  a  notice  which  the  latter  had  served  on 
the  defendant,  not  to  settle  the  action  without  his  knowledge, — to  sign  a  written 
consent  to  a  stay  of  all  proceedings  without  costs  :  upon  which  consent,  Gurney,  B., 
made  an  order  accordingly. 

Pigott,  on  behalf  of  the  defendant's  attorney,  had  obtained  [19]  a  rule  to  rescind 
this  order.  One  of  the  affidavits  on  which  he  moved  stated,  that  the  defendant,  on 
the  day  of  his  discharge,  met  the  clerk  of  the  defendant's  attorney,  and  said  he  was 
sorry  for  what  he  had  done,  and  that  he  should  not  have  signed  the  consent,  if  he 
had  not  been  intimidated  by  the  threats  of  the  plaintitt"s  attorney. 

Petersdorff  now  shewed  cause  against  the  rule  This  rule  raises  a  question  of 
some  novelty  ;  namely,  whether  the  Court  will  interfere  to  prevent  a  defendant  from 
settling  the  action  without  the  consent  of  his  attorney.  There  are  undoubtedl}'  cases 
in  which  the  Couit  has  afforded  such  a  protection  to  the  attorney  of  a  plaintiff',  when 
the  parties,  by  a  collusive  agreement  between  themselves,  have  endeavoured  to  defeat 
his  claim  ;  but  that  is  upon  the  ground  that  a  plaintiff"s  attorney  has  a  lien  upon  the 
subject  matter  of  the  suit  for  his  costs.  But  a  defendant's  attorne}^  has  no  such 
interest ;  he  has  merely  a  contingent  and  speculative  chance  of  recovering  costs  from 
the  plaintiff',  in  case  of  his  failure  ;  and  he  can  have  no  privilege  to  compel  a  plaintiff 
against  his  will  to  proceed  in  a  suit  against  an  insolvent  defendant  Suppose  the 
defendant  had  pleaded  a  release,  or  his  second  insolvencj'  puis  dariein  continuance, 
can  it  be  contended  that  his  attorney  might  still  force  the  plaintiff  to  go  on,  because 
there  was  a  possibility  of  his  obtaining  costs  on  the  judgment *?  On  the  other  hand, 
is  an  insolvent  defendant  to  be  remanded,  because  he  cannot  obtain  his  attorney's 
consent  to  a  settlement  of  the  action  ?     The  affidavits  in  this  case  do  not  shew  any 
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collusion  between  the  parties,  but  merely  u  bargain,  which  they  had  a  rif^ht  to  make, 
that  the  litigation  between  them  should  be  put  an  end  to. 

Pigott,  contrk  It  is  not  disputed  that  the  parties  to  an  action  arc  at  liberty  to 
settle  it  without  the  consent  of  the  attorney,  unless  it  l)e  done  colhisively,  with  the 
object  of  [20]  defrauding  the  attorney  of  his  costs  :  and  there  is  evidence  th.at  .such 
was  the  case  here.  The  plaintitt'  had  no  real  claim  on  the  defendant ;  for  the  mis- 
description in  the  schedule,  not  being  alleged  by  the  replication  to  have  been 
fraudulent,  was  immaterial,  ;ind  Ijy  the  express  provisions  of  the  1  >Vr  2  Vict.  c.  110, 
s.  93,  the  discharge  was  good  notwithstanding.  The  pica,  therefore,  was  clearly  an 
answer  to  the  action,  and  the  judgment  must  have  been  for  the  defendant  on  the 
demurrer.  The  oppo.sition  of  the  plaintiff,  therefore,  was  a  mere  attempt  to 
intimidate  the  defenclant,  and  so  to  drive  him,  in  the  absence  of  his  attorney,  to  take 
a  step  that  might  prevent  the  payment  of  the  costs  to  which  he  would  clearly  have 
been  entitled.  The  consent  so  obtained  was  altogether  void,  and  the  order  which 
was  founded  upon  it  ought  to  be  set  aside. 

Lord  Abinger,  C.  B.  The  question  in  this  case  is,  whether,  when  the  plaintiff 
and  defendant  in  an  action  are  willing  to  put  an  end  to  it,  the  plaintiff  agreeing  to 
forego  all  further  proceedings,  the  defendant's  attorney  has  a  right  to  interfere 
and  stop  that  arrangement,  on  the  ground  of  some  supposed  inchoate  light  he 
may  have  in  the  subject  matter  of  the  suit,  or  of  the  chance  he  has  of  obtaining 
costs  from  the  plaintiff',  in  the  event  of  its  terminating  unfavourably  to  him  I  think 
he  has  no  such  right ;  he  has  at  most  a  mere  inchoate  right,  which  may  or  may  not  be 
matured,  but  which  bears  no  resemblance  to  the  lien,  as  it  is  called,  which  the 
.attorney  of  a  plaintiff  has  on  his  demand  in  the  suit.  It  is  said,  however,  that  there 
has  been  collusion  and  fraud  in  this  case,  for  that  the  defendant  must  have  succeeded 
on  the  demurrer.  In  order  to  ascertain  that,  we  should  have  to  try  the  cause  on  these 
affidavits  ;  but  upon  them  I  can  see  no  evidence  of  collusion  ;  and  even  if  there  were, 
I  cannot  conceive  that  it  would  make  any  difference.  The  conversation  between  the 
defendant  and  the  attorney's  clerk  has  been  pressed  upon  us,  as  shewing  that  [21]  a 
fraud  was  practised  on  him  ;  if  that  was  so,  he  ought  to  have  been  the  party  to  com- 
plain, yet  he  does  not  even  make  an  affidavit ;  and  this  application  is  made  by  the 
attorney  alone  for  his  own  benefit.     The  rule  must  therefore  be  discharged. 

ALDER.SON,  B.  I  do  not  see  what  right  a  defendant's  attorney  has  to  interpose 
in  this  manner.  If  we  admit  such  a  principle  in  civil  cases,  the  next  attempt  will  be 
to  extend  it  to  criminal  cases,  and  attornies  will  object  to  prosecutions  being  abandoned, 
and  insist  that  their  clients  shall  go  on  and  be  acquitted  or  convicted  b}^  a  jury. 

GiTRNEY,   B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged,  without  costs. 

Due  d.  Fisher  v.  Roe.  Exch.  of  Pleas.  May  25,  1842. — In  ejectment  for  part  of 
the  bed  of  a  canal,  service  of  the  declaration  on  the  clerk  of  the  canal  company 
at  their  office,  was  held  sufficient  for  a  rule  nisi  for  judgment  against  the  casual 
ejector. 

[S.  C.  11  L.  J.  Ex.  345 ;  2  Dowl.  (N.  S.)  225.] 

Hugh  Ilill  moved  for  judgment  against  the  casual  ejector.  The  ejectment  was 
brought  to  recover  a  part  of  the  bed  of  the  Grand  Junction  Canal:  the  affidavit  of 
service  stated  the  declaration  and  notice  to  have  been  delivered  to  the  clerk  of  the 
Grand  Junction  Canal  Company,  at  their  office.  He  cited  Barnes,  181,  and  an 
Ano7ii/moHS  case  in  2  Chit.  Rep.  181,  as  authorities  that  this  was  sufficient  service  to 
entitle  him  to  a  rule  ni.si.  [Lord  Abinger,  C.  B.  Why  did  you  not  serve  the  directors  1 
The  company  being  a  corporation,  no  such  person  can  be  recognised  as  distinct  from 
the  corporate  body  itself.] 

Per  Curiam.     Rule  nisi  granted. 

[22]  Ram.sey  and  Others,  Assignees  of  Boden,  a  Bankrupt,  v.  Eaton.  Exch.  of 
Pleas.  May  27,  1842.— A  creditor  on  a  judgment  founded  upon  a  wai'rant  of 
attorney,  issued  execution  thereon,  and  seized  and  sold  the  goods  of  the  debtor 
under  a  fieri  facias,  without  notice  of  any  act  of  bankruptcy  committed  by  the 
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debtor.  On  the  day  after  the  sale,  a  fiat  in  bankruptcy  issued  against  the  debtor  : 
— Held,  that  the  assignees  were  not  entitled  to  recover  from  the  creditor  the 
proceeds  of  the  sale,  inasmuch  as,  at  the  time  of  the  fiat,  he  was  not  a  creditor 
of  the  bankrupt,  within  the  6  Geo.  4,  c.  16,  s.  108. — Notice  to  a  sheriff's  officer 
in  possession  under  a  fi.  fa.,  of  an  act  of  bankruptcy  committed  by  the  defendant, 
is  not  notice  to  the  execution  creditor,  within  the  2  &  3  Vict.  c.  29. — Semble,  a 
general  notice  to  the  creditor,  that  the  defendant  has  committed  an  act  of 
bankruptcy,  is  sufficient,  without  stating  the  nature  of  it. 

[S.  C.  2  Dowl.  (N.  S.)  219  ;  11  L.  J.  Ex.  3.33 ;  6  Jur.  489.] 

Assumpsit  by  the  plaintiffs,  as  assignees  of  J.  A.  Boden,  a  bankrupt,  for  money 
had  and  received.  Plea,  non  assumpsit.  At  the  trial  before  Parke,  R,  at  the  last 
York  assizes,  it  appeared  that  the  bankrupt  and  his  partner,  being  indebted  to  the 
defendant,  gave  him,  on  the  21st  of  April,  1841,  a  warrant  of  attorney  to  secure  the 
payment  of  the  amount  then  due,  2721.  Is.  2d.  On  the  22nd  of  May,  judgment  was 
entered  up  on  the  warrant  of  attorney,  and  a  fieri  facias  issued,  under  which  the  goods 
were  seized  by  the  sheriff,  and  sold  on  the  28th  of  May.  On  the  29th,  a  fiat  in  bank- 
ruptcy issued  against  Boden,  on  an  act  of  bankruptcy  committed  six  weeks  before. 
On  the  2.5th  of  May,  the  sheriff's  officer,  being  then  in  possession  of  the  goods,  was 
served  with  the  following  notice  :  — 

"To  the  High  Sheriff  of  the  county  of  York,  and  his  under-sheriff, 
and  also  to  Mr.  Joseph  N.aylor  Kyalls,  his  bailiff 

"I  do  hereby,  on  behalf  of  the  petitioning  creditor,  give  you  notice,  that  a  docket 
has  been  struck,  and  a  fiat  issued,  against  John  Amory  Boden,  of  &c. ;  and  that,  prior 
to  your  entering  an  execution  in  his  hou.se  and  premises,  an  act  of  bankruptcy  had 
been  committed  by  the  said  John  Amory  Boden.  I  do  therefore  discharge  you  from 
selling  or  disposing  of  his  property.  "  LUKE  Palfreyman, 

"  Solicitor  to  the  petitioning  creditor  under  the  fiat. 

"Dated  this  25th  day  of  May,  1841." 

At  the  time  of  the  service  of  this  notice,  the  fiat  had  [23]  not  in  fact  issued.  The 
sherift''s  officer  disregarded  the  notice,  and  did  not  communicate  to  the  defendant  or 
his  attorney  the  fact  of  his  having  received  it,  until  after  the  goods  had  been  sold,  and 
the  proceeds,  amounting  to  1741.  6s.  lOd.,  paid  over  (on  the  1st  of  June)  to  the  defen- 
dant. Upon  these  facts,  it  was  objected  for  the  defendant,  fii-st,  that  a  notice  of  an 
act  of  bankruptcy  given  to  the  sheriff  or  his  bailiff  was  not  a  sufficient  notice  to  the 
execution  creditor,  within  the  2  &  3  Vict.  c.  29,  s.  1  ;  and  secondly,  that  the  form  of 
the  notice  was  insufiicient,  inasmuch  as  it  merely  intimated  generally  that  an  act  of 
bankruptcy  had  been  committed,  but  did  not  state  the  nature  of  it.  The  learned 
Judge  thinking  the  first  objection  fatal,  directed  a  nonsuit,  reserving  leave  to  the 
plaintifts  to  move  to  enter  a  verdict  for  such  sum  as  the  Court  should  direct. 

In  Easter  Term  last  (April  21), 

Erie  moved  accordingly.  First,  the  defendant  was  not  protected  by  the  statute 
2  &  3  Vict.  c.  29,  inasmuch  as  he  claims  under  a  judgment  and  execution  founded  on 
a  warrant  of  attorney  :  he  must  come  in  and  share  rateably  with  the  other  creditors, 
under  the  6  Geo.  4,  c.  16,  s.  108.  In  Whitmore  v.  Robertson  (8  M.  &  W.  463),  this 
Court  expressly  held  that  that  section  was  not  repealed  or  altered  by  the  stat.  2  &  3 
Vict.  c.  29.  Here  the  assignees  claim  the  proceeds  of  the  goods  on  the  ground  that 
the  defendant  was  a  creditor  of  the  bankrupt  at  the  time  of  the  bankruptcy,  and  he 
is  therefore  within  the  positive  enactment  of  the  6  Geo.  4,  c.  16,  s.  108.  On  this  point 
he  cited  Wymer  v.  Kemhle  (6  B.  &  Cr.'479  ;  9  D.  &  R.  511),  Notlei/  v.  Buck  (8  B.  &  Cr. 
160  ;  2  Man.  &  R.  68),  and  Godson  v.'Sancfuan/  (4  B.  &  Adol.  255  ;  1   Nev.  &  M.  52). 

Secondly,  the  notice  was  sufficient.  The  sherifl^,  or  his  officer  in  possession  of  the 
goods  under  the  execution,  is,  for  this  purpose,  the  agent  of  the  execution  creditor. 

[24]  Parke,  B.  As  to  the  first  point,  I  think  the  view  I  took  of  the  case  at  the 
trial  was  right.  There  is  a  material  distinction  between  this  case  and  that  of  Jrhitmore 
V.  Robertson.  There  the  fiat  issued  after  the  levy,  but  before  the  sale ;  here  the  fiat 
did  not  issue  until  after  the  sale.  Here,  therefore,  at  the  time  of  the  issuing  of  the 
fiat,  the  defendant  was  not  a  creditor  of  the  bankrupt,  but  of  the  sheriff.     The  effect 
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of  the  .st;it.  2  &  3  Vict.  c.  29,  is  to  wipe  out  the  act  of  bankruptcy  altogethov,  exco])! 
where  the  creditor  has  notice  of  it ;  and  to  substitute  the  tiat  for  it  in  all  cases  whore 
the  cieditor  has  no  notice  of  it.  On  this  point,  therefore,  there  will  bo  no  rule  ;  but 
the  plaintiffs  may  have  a  rule  on  the  question  as  to  the  sutliciency  of  the  notice.(rt) 

Ai.DER.SoN,  B.  I  quite  concur  in  the  view  t.iken  by  my  brother  Parke.  After  the 
sale,  the  party  is  no  longer  a  creditor  of  the  bankrupt,  and  therefore  is  not  within  the 
108th  section.  Then  how  can  full  effect  be  given  to  the  S  1st  and  108th  sections  of 
the  act?  As  it  was  given  in  llliitmorc  v.  Ilobertsiyn ;  by  striking  out  the  act  of  bank- 
ruptcy, and  substituting  the  tiat.  Thei-efore,  as  the  defendant  cea.sed  to  be  a  creditor 
before  the  issuing  of  the  tiat,  he  is  not  within  the  108th  section. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  proviso  in  s.  108  applies  only  to 
creditors  of  the  bankrupt ;  now  by  the  seizure  anrl  sale,  this  defendant  had  ceased 
to  be  a  creditor  of  the  bankrupt. 

Wortley  and  Pashley  now  appeared  to  shew  cause  against  [25]  the  rule  granted 
on  the  other  point,  but  the  Court  called  on 

Erie  and  Baines,  control.  It  never  could  have  been  the  intention  of  the  legislature, 
in  passing  the  stat.  2  &  3  Vict.  c.  29,  to  permit  an  execution  to  go  on,  where  it  was 
clear  to  demonstration  to  the  party  levying  it,  that  the  debtor  had  become  a  bankrupt. 
The  obvious  intention  of  the  statute  was  to  stop  all  the  proceedings,  after  notice,  of  an 
act  of  bankiuptcy  should  be  served  upon  the  party  intrusted  with  the  conduct  of  a 
suit,  or  under  whose  direction  the  law  was  put  in  motion.  It  could  not  have  been 
meant  that  the  sheriff  must  sell,  unless  notice  could  be  brought  home  to  the  creditor 
personally.  In  many  eases  it  might  be  impossible  to  find  him  ;  as  where  he  is  resident 
abroad  :  and  the  reason  and  convenience  of  the  case  require,  that  notice  to  a  party, 
who  is  an  agent  for  the  purposes  of  the  execution,  should  be  notice  to  the  principal. 
[Loicl  Abinger,  C.  B.  Suppose  that  be  granted,  how  can  it  be  said  that  the  sheriff's 
oilicer  is  the  agent  of  the  creditor?]  The  creditor  sets  him  in  motion.  [Alderson,  B. 
No  ;  the  creditor  applies  to  the  Court,  and  the  Court  orders  its  officer  to  execute  the 
writ.]  Though,  in  one  point  of  view,  the  sheriff  is  an  officer  of  the  Court,  in  another 
he  is  the  agent  of  the  execution  plaintiff.  If  the  writ  be  void,  the  latter  is  liable  for 
the  acts  of  the  sheriff  as  his  agent,  and  an  action  for  money  had  and  received  may  be 
brought  against  him  for  the  sum  levied  :  Hitchin  v.  Campbell  (2  W.  Bl.  827  ;  3  Wils. 
304).  So,  if  the  sherift'  withholds  the  money  which  he  has  levied,  the  creditor  may 
bring  an  action  of  contract  against  him,  without  the  intervention  of  the  Court. 
[Parke,  B.  According  to  your  argument,  if  the  sheriff  had  received  the  proceeds, 
and  had  not  paid  them  over,  the  execution  creditor  would  nevertheless  have  been 
[26]  liable  in  this  action.  If  the  sheriff  were  the  agent  of  the  party,  the  receipt  by 
him  would  be  a  receipt  by  the  party  also.]  The  giving  a  receipt  is  beyond  the  scope 
of  his  authority  as  agent.  The  sheriff  may  recover  his  poundage  from  the  creditor  ; 
Stanton  v.  Suliard  (Cro.  Eliz,  6.54) ;  and  it  is  every  day's  practice  for  the  creditor  to 
control  the  sherift"  by  special  directions  accompanying  the  writ,  and  to  indemnify  him 
for  executing  it ;  and  when  the  plaintiff'  appoints  his  own  special  bailiff,  the  sherift' 
still  acts.  If  notice  to  the  bailift'  be  held  insufficient,  it  is  obvious  that,  in  a  great 
number  of  cases,  it  will  be  impossible  to  affect  the  judgment  creditor  with  notice  at 
all  :  the  only  person  that  can  immediately  and  certainly  be  found,  representing  him, 
is  the  bailift"  in  possession. 

As  to  the  form  of  the  notice,  it  was  quite  sufficient  to  warn  the  party  that  an  act 
of  bankruptcy  had  been  committed,  without  specifying  the  nature  of  it.  All  that  is 
necessary  is  to  put  the  sherift' on  his  guard,  and  enable  him  to  apply  under  the  Inter- 
pleader Act.  So,  it  would  be  sufficient,  if  it  must  be  given  to  the  creditor,  as  it 
discloses  enough  to  put  him  on  inquiry.  On  this  point  they  cited  King  v.  Lcilh 
(2  T.  R.  141),  and  Spritt  v.  Hobhouse  (4  Bing.  173  ;  12  Moore,  395). 

Lord  Abinger,  C.  B.  There  is  nothing  whatever  in  this  case.  A  notice  to  the 
bailiff  is  no  notice  to  the  execution  creditor  ;  the  bailift'  cannot  be  considered  as 
his  agent. 

(a)  The  rule  was  mainly  granted  on  the  ground  that  in  another  case  of  Law^n 
V.  Hvlbmay,  tried  before  Coleridge,  J.,  at  Winchester,  that  learned  Judge  had  ruled 
at  Nisi  Prius  that  notice  to  the  sherift"s  officer  in  possession  was  sufficient,  reserving 
the  point  for  the  consideration  of  this  Court.  A  rule  for  a  nonsuit  was  accordingly 
granted,  and  on  this  day  was  made  absolute. 
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Pauke,  B.  The  words  of  the  stat.  2  &  3  Vict.  c.  29,  afford  a  complete  answer  to 
the  argument  on  the  part  of  the  assignees.  The  proviso  runs  thus  : — "  Provided  that 
the  person  at  whose  suit  such  execution  shall  have  issued,  had  not,  at  the  time  of 
executing  or  levying  such  execution  or  attach-[27]-nient,  notice  of  any  prior  act  of 
bankruptcy."  Unless,  therefore,  the  sheriff  can  be  considered  the  agent  of  the  party 
for  such  a  purpose,  notice  to  him,  or  to  his  bailiff,  cannot  avoid  the  execution.  But 
he  cannot  be  so  considered  ;  the  sheriff  is  the  officer  of  the  Couit,  and  bound  to  obey 
the  writ,  and  is  not,  in  point  of  law,  the  agent  of  the  party  who  sues  it  out.  If  the 
legislature  had  intended  that  notice  to  the  sheriff  or  his  bailiff  should  have  the  same 
effect  as  a  notice  to  the  party  suing  out  the  execution,  they  should  have  expressed 
themselves  plainly  ;  as  it  is,  we  can  only  construe  the  words  they  have  used  as  we 
find  them  ;  and  it  is  impossible  here  to  say  that  the  execution  creditor  had  either 
notice,  knowledge,  or  means  of  knowledge,  of  the  act  of  bankruptcy.  As  to  the  form 
of  the  notice,  probably  it  would  be  a  sufficient  notice  within  the  meaning  of  the 
statute,  if  it  had  been  communicated  to  the  creditor,  as  it  would  intimate  to  him 
that  an  act  of  bankruptcy  had  been  committed,  which  would  be  sufficient  to  put  him 
on  his  guard,  and  call  upon  him  to  make  inquiry.  It  is  unnecessary,  however,  to 
decide  that  point  at  present,  as  we  can  only  regard  the  sheriff  as  the  officer  of  the 
Court,  and  not  the  agent  of  the  party. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

[28]  Stephens  ?'.  Hill.  Exch.  of  Pleas.  May  24,  1842. — Where  an  attorney  has 
been  guilty  of  misconduct  in  the  course  of  a  cause,  the  Court  will  grant  a  rule 
calling  on  him  to  shew  cause  why  his  name  should  not  be  struck  off  the  roll, 
even  although  the  matter  complained  of  may  amount  to  an  indictable  offence ; 
but  the  Court  will  not,  under  such  circumstances,  call  upon  him  to  answer  the 
matters  of  an  affidavit. — The  affidavits  to  ground  an  application  to  strike  an 
attorney  off  the  roll  for  misconduct  in  a  cause,  may  be  entitled  in  the  cause, 
though  judgment  has  been  obtained  in  it. 

[S.  C.  11  L.  J.  Ex.  329;  6  Jur.  585.] 

Ludlow,  Serjt.,  in  Easter  Term,  obtained  a  rule  calling  upon  the  defendant's 
attorney  in  this  cause  to  shew  cause  why  he  should  not  be  struck  off  the  roll  of 
attornies,  or  be  prohibited  from  practising  in  this  Court.  It  appeared  from  the 
affidavits  in  support  of  the  application,  that  the  action  was  for  the  breach  of  a  warranty 
of  the  soundness  of  a  horse,  and  the  defendant,  by  his  pleas,  denied  both  the  warranty 
and  the  unsoundness.  The  evidence  of  the  warranty  consisted  of  two  letters,  addressed 
by  the  defendant  to  the  plaintiff',  which  the  defendant's  attorney,  on  the  usual  notice 
and  summons  being  served  on  him,  refused  to  admit.  In  order  to  prove  that  the 
letters  were  in  the  defendant's  handwriting,  a  person  named  Jackson,  an  intimate 
friend  of  the  defendant,  was  subpoenaed,  and  he  informed  the  defendant  and  his 
attorney  of  the  circumstance,  who  both  endeavoured  to  persuade  him,  by  threats  and 
promises,  not  to  prove  the  handwriting.  The  defendant's  attorney  subpcenaed  two 
persons  of  the  names  of  Cook  and  Cooper,  who  resided  in  the  same  village  with  Jackson, 
in  Yorkshire,  and  on  the  road  from  thence  to  Gloucester,  where  the  cause  was  to  be 
tried,  a  conversation  took  place  between  them  and  the  defendant's  attorney,  as  to  the 
possibility  of  getting  Jackson  out  of  the  way,  the  defendant's  attorney  saying  that 
Cook  was  the  only  person  who  had  sufficient  influence  over  him  for  that  purpose. 
Both  Cook  and  Cooper,  after  their  arrival  at  Gloucester,  urged  Jackson  to  leave  the 
place,  and  the  defendant's  attorney  offered  him  anything  to  do  so,  stating  that  his 
evidence  was  the  only  thing  he  feared.  On  the  evening  previous  to  the  trial  of  the 
cause,  Cooper  went  to  the  inn  where  the  plaintiff's  witnesses  were  staying,  and,  under 
the  pretence  of  taking  a  walk,  brought  Jackson  to  the  house  where  the  defendant's 
attorney  and  Cook  lodged.  [29]  The  defendant's  attorney  and  Cook  then  united  in 
urging  Jackson  to  leave  Gloucester  on  the  following  morning  early,  and,  after  much 
peisuasion,  he  at  length  consented.  It  was  then  arranged  that  Cook  should  start  with 
him  to  Birmingham,  there  to  await  the  arrival  of  the  defendant's  attorney,  and,  upon 
Cook's  representation  that  he  would  not  be  instrumental  in  procuring  Jackson's 
departure,  unless  the  attorney  indemnified  the  latter  from   the   consequences   that 
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might  result  from  his  jibseiice,  the  defun(hiiit's  attorney  gave  Jackson  the  following 
guarantee  : — 

"I  hereby  undertake  to  indemnify  Mr.  John  Jackson  for  any  damage  he  may 
sustain  or  be  put  to,  by  I'eason  of  his  going  away  from  (iloucester,  as  he  is  not  a 
material  witness  in  the  case  Slephens  v.  Hill.     Dated  this  (ith  of  August,  1841. 

"John  Wiiitkiik.M), 
"  Witness,  Thomas  Cook.  "  Solicitor  for  defendant." 

Cook  and  Jackson  accordingly  went  to  Birmingham  early  the  following  morning. 
The  plaintiff"s  attornej'  having,  before  the  cause  was  called  on,  disco\crc(l  that  Jackson 
was  gone,  charged  the  defendant's  attorney  with  having  sent  him  oil',  and  threatened 
to  call  him  as  a  witness  to  prove  the  defendant's  handwriting,  and  at  the  same  time 
served  him  with  a  subptcna.  The  plaintiff's  counsel,  in  opening  the  case  to  the  jury, 
commented  in  strong  language  upon  the  conduct  of  the  defendant's  attorney  declaring 
his  intention  to  examine  him  as  to  the  handwriting,  whereupon  the  defendant's  counsel 
said  he  was  instructed  to  admit  that  the  letters  were  written  by  the  defendant's 
authority,  but  to  deny  they  were  in  his  handwriting.  The  plaintiff  thereupon 
obtained  a  verdict. 

The  affidavits  on  which  this  application  was  founded  being  iutitled  in  the  cause 
Stephens  v.  Hill, 

Wortley  and  Keating,  on  shewing  cause,  took  a  prelimi-[30]-nary  objection  that 
the  affidavits  were  improperly  iutitled  ;  that  judgment  having  been  long  since  given 
in  the  cause,  the  Court  was  functus  officio  with  respect  to  it,  there  lieing  no  such 
cause  in  the  Court :  and  that,  the  application  not  being  a  matter  affecting  the  cause, 
or  the  parties,  but  directed  personally  against  the  attorney,  they  ought  to  have  been 
intitled  "in  the  matter  of  itc."  [Aldei'son,  B.  It  relates  to  the  conduct  of  the  cause. 
Because  judgment  has  been  given,  it  is  not  therefore  out  of  Court.  The  affidavits  are 
properly  intitled.] 

Then,  as  to  the  merits  of  the  application,  the  Court  will  not  exercise  its  summary 
jurisdiction  over  an  attorney,  where  the  misconduct  charged  amounts  to  an  indictable 
offence.  The  charge  here  made,  if  true,  amounts  to  conspiracy,  for  which  the  attorney 
may  be  indicted  ;  and  if  he  be  indicted,  the  judgment  of  the  Court  on  this  application 
might  prejudice  him  on  his  trial.  The  complainant  ought  to  resort  in  the  first 
instance  to  his  remedy  by  indictment,  and  if  the  attorney  were  convicted,  the  Court 
might  then  properly  interfere.  [Lord  Abinger,  C.  B.  The  Court  will  not  grant  a 
rule  calling  upon  the  attorney  to  answer  the  matters  of  the  affidavit  in  such  a  case, 
but  they  will  grant  a  rule  to  shew  cause  wh}'  he  should  not  be  struck  off'  the  roll.] 
Although  the  Court  will  not  call  upon  the  attorney  to  answer  the  matters  of  the 
affidavit,  yet  if  he  does  not  do  so  the  consequence  would  be  that  he  would  be  struck 
ofl'  the  roll.  Such  a  distinction  has  never  been  recognised,  and  the  i^iosition  contended 
for  was  acted  upon  by  the  Court  of  Queen's  Bench  yesterday  in  the  ease  of  E.c  parte 
Gain,  in  Hardimi  v.  Lee  (not  yet  reported).  The  Court  there  decided  that,  inasmuch 
as  a  portion  of  the  charge  would  not  affect  the  attorney  in  an  indictable  manner,  they 
would  enter  into  that ;  but  said  that  had  it  been  otherwise  they  would  not  have  done 
so.  [Aldenson,  [31]  B.  Then,  according  to  the  rule  now  contended  for,  the  more 
serious  the  oH'ence  of  the  attorney,  the  longer  he  is  to  remain  on  the  roll ;  he  is  to  be 
left  on  the  roil  because  he  sets  up  that  he  has  been  guilty  of  an  indictable  ott'ence  ?] 
No ;  but  where  the  charge  is  indictable,  it  is  incumbent  on  the  Court  not  to  pi'cjudice 
the  case  upon  affidavit.  [Aldei-son,  B.  Suppose  nobody  prosecutes?]  If  the  Court 
punish  the  attoi'ney  summarily,  the  probability  of  there  being  no  prosecution  is 
increased,  which  is  against  public  policy.  The  defendant's  attorney  is  not  an  attorney 
of  this  Court. 

Ludlow,  Serjt.,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  never  understood  that  an  attorney  might  not  be  struck 
off  the  roll  for  misconduct  in  a  cause  in  which  he  was  the  attorney,  merely  because 
the  offence  imputed  to  him  was  of  such  a  nature  that  he  might  have  been  indicted  for 
it.  So  long  as  I  have  known  Westminster  Hall,  I  never  heard  of  such  a  rule  as  that ; 
but  in  the  case  of  applications  calling  upon  an  attorney  to  answer  the  matters  of  an 
affidavit,  I  have  known  Lord  Kenyon  and  also  Lord  Ii^llenborough  freiiuontly  .say,  you 
cannot  have  a  rule  for  that  purpose,  because  the  misconduct  you  impute  to  the  man  is 
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iiulictable  ;  but  you  ma}'  have  one  to  strike  him  off  the  roll.  Now  an  attorney  who 
has  liCL'M  guilty  of  ubeatiiig  hi.s  client,  or  the  opposite  party,  in  such  a  manner  as  to 
rentlei-  himself  indictable,  is  unfit  to  be  allowed  to  remain  on  the  roll,  or  to  pi'actise 
in  any  court;  and  I  see  no  objection,  on  principle,  to  the  Court's  removing  him  at 
once  from  it.  If,  indeed,  he  were  called  on  to  answer  the  matters  of  an  affidavit,  he 
would,  by  not  complying,  be  guilty  of  a  contempt  for  which  he  might  be  punished 
by  attachment,  and  if  the  offence  imputed  to  him  were  of  an  indictable  nature,  it 
would  be  most  unjust  to  [32]  compel  him  to  do  so  ;  for  which  reason  a  rule  to  answer 
the  matters  of  an  affidavit  is  never  granted  in  such  a  case,  but  only  a  rule  to  strike 
him  off  the  roll,  which  gives  bim  a  full  opportunity  of  clearing  himself  from  the 
imputation,  if  he  can,  while,  on  the  other  hand,  it  does  not  compel  him  to  criminate 
himself.  There  was  a  case  in  the  Court  of  Queen's  Bench, (a)  where  a  motion  of  this 
nature  was  made  by  Sir  John  Campbell,  and  in  which  Lord  Denman  states  the 
distinction  between  applications  to  answer  the  matters  of  an  affidavit  and  to  strike  off 
the  roll,  in  the  same  manner  I  am  now  doing ;  although,  unless  that  case  is  looked  at 
with  attention,  it  might  be  taken  to  go  further,  and  be  considered  an  authority  against 
this  rule  :  and  the  precise  nature  of  the  case  and  ground  of  the  motion  aie  not  given 
in  the  report.  If,  indeed,  a  ease  should  occur  where  an  attorney  has  been  guilty  of 
some  professional  misconduct  for  which  the  Court  by  its  summary  jurisdiction  might 
compel  him  to  do  justice,  and  at  the  same  time  has  been  guilty  of  something  indictable 
in  itself,  but  not  arising  out  of  the  cause,  the  Court  would  not  inquire  into  that  with 
a  view  of  striking  him  off  the  roll,  but  would  leave  the  party  aggrieved  to  his  remedy 
by  a  criminal  prosecution.  I  believe  the  first  case  to  be  found  of  proceedings  taken 
by  the  Court  against  an  attorney  for  something  done  by  him  in  the  waj'  of  his  profes- 
sion, is  to  be  found  in  a  case  in  Strange 's  Reports  (Strong  v.  Howe,  1  Stra.  621),  where 
an  attorney  having  I'eceived  some  deeds  in  his  professional  capacity,  the  Court  of 
Queen's  Bench  ordered  him  to  re-deliver  the  deeds  to  the  parties  entitled  to  them, 
saying  that  they  would  oblige  all  attornies  to  perform  any  trust  which  might  be 
reposed  in  them  in  virtue  of  the  confidence  which  the  character  of  attorney  produced 
in  the  mind  of  the  client.  Ever  since  that  time,  applications  of  a  similar  nature  have 
been  very  [33]  common  in  all  cases  where  an  attorney  in  his  professional  capacity  has 
received  money,  for  which,  although  he  might  be  made  accountable  in  a  civil  action, 
the  Court  will  compel  him  to  do  summary  justice,  without  putting  the  client  to  the 
necessity  of  bringing  one.  But  in  all  cases  where  an  attorney  abuses  the  process  of 
the  Court  of  which  he  is  an  officer,  and  his  proceedings  are  of  such  a  nature  as  tend 
to  defeat  justice  in  the  very  cause  in  which  he  is  engaged  professionally,  I  never  heard 
that,  because  by  possibility  he  may  thereby  have  exposed  himself  to  be  indicted  as 
a  cheat  or  for  a  conspiracy,  he  is  to  be  permitted  to  remain  on  the  roll;  and  if  the 
cases  in  the  Queen's  Bench  be  carefully  examined,  it  will  be  found  that  no  such  rule 
exists.  Such  a  rule  would  be  exti'emely  injurious  ;  for  in  no  case  could  any  remedy 
be  had  against  the  attornej',  unless  the  client  would  first  prosecute  him  to  conviction, 
until  which  time  he  could  not  be  struck  off  the  roll  or  prevented  from  practising. 
Where,  indeed,  the  attorney  is  indicted  for  some  matter  not  connected  with  the 
practice  of  his  profession  of  an  attorney,  that  also  is  a  ground  for  striking  him  off  the 
roll,  although  in  that  case  it  cannot  be  done  until  after  conviction  by  a  jury.  Now, 
with  respect  to  the  merits  of  the  case  before  us,  I  cannot  conceive  how  any  attorney 
employed  to  prosecute  or  defend  a  suit  in  a  court  of  justice  can  be  justified  in  using 
any  influence,  directly  or  indirectly,  for  the  purpose  of  preventing  a  witness  who  has 
been  subpoenaed  by  his  adversary  from  coming  forward  to  give  evidence.  The  present 
charge  is  therefore  one  of  a  very  serious  nature,  as  the  proceeding  complained  of  would, 
if  unchecked,  be  an  easy  way  for  any  attorney  to  win  his  causes  ;  and  is  it  to  be  said 
that  no  remedy  can  be  had  unless  he  is  first  indicted,  and  that  the  Court  has  no  power 
at  once  to  strike  him  off  the  roll?  If  an  indictment  is  to  be  first  preferred,  the  point 
at  issue  in  it  might,  from  its  very  nature,  be  one  of  which  a  jury  would  not  be  the 
best  judges,  and  more  proper  to  be  determined  by  the  Court,  who  are  always  the 
[34]  fittest  tribunals  to  decide  on  complaints  of  technical  misconduct,  and  to  determine 
not  only  the  degree  of  severity  which  ought  to  be  resorted  to,  but  the  proper  cases 
for  the  exercise  of  that  mercy  which  they  are  ever  ready  to  extend  where  they  see 
just  grounds  for  it.     Now,  what  is  the  present  case?    The  attorney  goes  down  to  the 

(a)  Referring  to  an  Anonymous  case,  5  B.  &  Ad.  1088. 
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assizes  where  his  client's  cause  has  been  put  down  in  the  h'st  for  trial  mi  a  cortivin  day, 
on  which  he  gives  an  indemnity  to  a  witness  relied  upon  by  the  opposite  party  to 
prove  some  matter  in  the  cause,  to  save  him  harmless  if  he  will  disobey  tlie  writ  of 
subp(pna,  and  absent  himself.  I  do  not  f;o  into  the  question  of  conspiracy  which  has 
been  raised  on  this  case  ;  I  treat  it  as  if  the  indemnity  were  f,'iven  to  the  witness  by 
the  attorney  himself  alone — an  indemnity  which  he  himself  admits  to  be  in  his  hand- 
wiiting.  As,  however,  the  man  is  nul  an  attorney  of  this  Court,  all  we  can  do  is  to 
prohibit  his  practising  here  until  the  pleasure  of  the  Court  in  which  he  was  admitted 
shall  be  known  ;  and  that  branch  of  this  rule  must  therefore  be  made  absolute. 

Alderhon,  B.  The  question  in  this  case  is,  whether  the  attorney  has  so  mi.scon- 
ducted  himself  in  his  character  of  an  attorney,  as  to  be  an  unfit  person  to  remain  upon 
the  roll.  I  am  by  no  means  persuaded  that  the  letters  were  not  in  the  handwriting 
of  the  defendant :  but  even  if  they  were  not,  and  the  testimony  of  Jackson  was 
immaterial,  the  defendant's  attorney  had  no  right  to  say  who  was  or  who  was  not  a 
material  witness  for  the  plaintiff.  If  such  a  prete-tt  were  admitted,  it  would  be  very 
easy  for  an  attorney  to  frame  an  excuse  for  sending  away  his  opponent's  witnesses, 
and  ati'ord  a  ready  recipe  for  obtaining  a  verdict.  To  procure  the  absence  of  any 
witness  is  gross  misconduct  in  the  course  of  a  cause ;  and  whether  he  may  be  indicted 
or  not,  in  my  mind,  makes  no  difference.  If  persons  are  to  be  accredited  l)y  the  Court, 
it  is  our  duty  to  watch  over  and  control  their  conduct ;  and  where  a  man  behaves  in 
[35]  such  a  way  as  this  person  has  done,  he  ought  to  be  no  longer  accredited. 

GuRNEY,  B.  There  is  a  manifest  distinction  between  a  rule  to  answer  the  matters 
of  an  affidavit,  and  to  strike  an  attorney  ott'  the  roll.  The  Court  will  not  punish  a 
man  by  imprisonment  because  he  refuses  to  criminate  himself.  The  rule  here  is  in 
the  proper  form. 

RoLFE,  B.  Unless  there  is  some  positive  rule  to  prevent  the  Court  from  inter- 
fering in  such  a  case  as  this,  it  is  our  imperative  duty  to  do  so.  The  question  there- 
fore i.s,  whether  there  is  any  authority  to  shew  that  we  are  precluded  from  entertain- 
ing this  application,  because  the  ofience  is  indictable.  Upon  that  point  I  at  first 
entertained  some  doubt.  It  is  observable,  however,  that  the  simple  act  complained 
of  is  the  sending  of  the  witness  away  ;  and  this  is  rendered  indictable,  simply  in  con- 
sequence of  its  having  been  done  in  concert  with  other  persons.  We  need  not, 
thei'efore,  necessarily  deal  with  that  portion  of  the  charge  which  is  indictable  ;  but 
even  were  we  compelled  to  do  so,  I  agree  in  the  distinction  which  has  been  taken, 
and  think  we  might  entertain  this  motion.  The  only  authority  I  have  been  able  to 
find  is  a  case  in  Cowper  (E.r  parte  Broun^aU,  Cowp.  829),  in  which  Lord  Mansfield 
observes,  "  that  having  been  convicted  of  felony,  we  think  the  defendant  is  not  a  fit 
person  to  be  an  attorney."  There  the  defendant  had  been  convicted  of  stealing  a 
guinea,  from  which  it  is  evident  that  it  was  not  an  act  connected  with  his  character 
of  an  attorney,  but  something  perfectly  collateral  to  it.  If  the  Court  will  interfere 
in  such  a  case,  k  fortiori  they  will  do  so  in  a  case  where  the  misconduct  imputed  is 
committed  in  the  conduct  of  a  cause. 

Rule  absolute,  to  prohibit  the  attorney  from  practising  in  this  Court. 

[36]  Rawdon  and  Another,  Assignees  of  Woodhouse,  a  Bankrupt  v.  Wentworth, 
Esq.,  and  Syke.s.  Exch.  of  Pleas.  May  2-5,  1842. — In  trover  by  assignees  of 
a  bankrupt  against  the  sheriff,  the  latter  justified  under  a  judgment  recovered  in 
this  Court,  a  fieri  facias  issued  thereon,  and  a  seizure  before  the  fiat.  The  plea 
also  stated  a  sale  of  the  goods,  but  without  averring  that  it  was  before  the  fiat, 
and  alleged  that  at  the  time  of  the  seizure,  S.,  the  execution  creditor,  had  no 
notice  of  any  prior  act  of  bankruptcy.  The  replication  stated,  that,  before  the 
judgment  was  recovered,  the  bankrupt  made  his  warrant  of  attorney,  authorizing 
certain  attornies  to  appear  for  him  and  receive  a  declaration  in  debt  at  the  suit 
of  S.,  and  thereupon  to  confess  such  action,  or  else  to  suffer  judgment  by  nil 
dicit,  or  otherwise,  to  pass  against  him  in  such  action,  to  be  forthwith  entered 
up  against  him  of  record  ;  it  then  averred  that  the  judgment  in  the  plea  mentioned 
was  had  and  obtained  on  the  said  warrant  of  attorney,  and  that  it  was  given  by 
way  of  fraudulent  preference.  The  rejoinder  only  denied  that  the  warrant  of 
attorney  was  given  by  way  of  fraudulent  preference;  and  the  jury  found  this 
issue  for  the  defendants :— Held,  that  the  plaintiffs  were  entitled  to  judgment 
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lion  olistautc  veredicto,  it  being  admitterl  on  the  record  that  the  judgment  was 
obtained  on  the  warrant  of  attorney,  which  would  only  authorize  a  judgment  by 
confession,  nil  dicit,  or  other  default,  and  therefore  that  the  case  was  within  the 
6  Geo.  4,  c.  16,  s.  lOS,  and  the  execution  was  not  protected  by  the  2  &  3 
Vict.  c.  29. 

[S.  C.  2  Uowl.  (N.  S.)  287  ;  12  L.  J.  Ex.  261.] 

Trover  by  the  assignees  of  John  Woodhouse,  a  bankrupt.  The  defendants  pleaded, 
first,  that  the  plaintifts  were  not  assignees  according  to  the  statutes  in  force  concerning 
Ijankrupts,  in  manner  and  form,  &c.  ;  secondly,  that  the  plaintitis  were  not  lawfully 
possessed  of  the  goods  and  chattels  in  the  declaration  mentioned,  in  manner  and 
form,  &c. ;  thirdly,  not  guilty  ;  and  fourthly,  a  plea  setting  forth  a  judgment  recovered 
against  the  bankrupt  Woodhouse  by  the  defendant  Sykes,  in  an  action  of  debt  in  this 
Court,  on  the  10th  March,  lb41,  a  fieri  facias  thereon,  directed  to  the  sheriff  of 
Yorkshire,  indorsed  to  levy  £181  for  debt,  &c.,  and  the  delivery  thereof  to  the  defen- 
dant Wentworth,  as  sheriff  of  Yorkshire  :  by  virtue  of  which  writ  of  execution,  the 
defendant  ^Ventworth,  so  being  such  sheriff',  and  the  other  defendant  Sykes  as  his 
servant  and  by  his  command,  afterwards,  and  before  the  date  and  issuing  of  the  fiat 
in  bankruptcy  against  the  said  John  Woodhouse,  bona  fide,  to  wit,  on  the  29th  March, 
1841,  seized  the  said  goods  and  chattels  in  the  declaration  mentioned,  they  then  being 
the  goods  and  chattels  of  the  said  bankrupt  .lohn  Woodhouse  ;  and  afterwai'ds,  to  wit, 
on  the  same  day  and  year  aforesaid,  the  said  defendant  the  sheriff  as  such,  and  the 
said  other  defendant  as  his  servant  and  by  his  command,  duly  sold  the  said  goods  and 
chattels  towards  [37]  satisfaction  of  the  said  debt  and  damages.  And  the  defendants 
further  say,  that  the  said  defendant  Joseph  Sykes,  being  the  person  at  whose  suit  and 
on  whose  account  the  said  execution  issued,  had  not,  at  the  time  of  the  executing  and 
levying  such  execution  as  aforesaid,  notice  of  any  prior  act  of  bankruptcy  by  the  said 
bankrupt  committed.  And  the  defendants  further  say,  that  the  said  John  Woodhouse, 
before  the  said  seizure  and  sale,  had  delivered  the  said  goods  and  chattels  to  the 
plaintiffs ;  and  although  they  were  possessed  thereof  at  the  time  of  the  said  seizure, 
no  property  therein  ever  passed  to  them.  And  the  defendants  further  say,  that  the 
said  seizure  and  sale  heiein  above  mentioned  was  and  is  the  said  conversion  and 
disposal  in  the  declaration  mentioned,  and  not  other  or  different.     Verification. 

The  plaintifts  joined  issue  on  the  first,  second,  and  third  pleas  ;  and  leplied  to  the 
fourth,  that  before  the  judgment  in  that  plea  mentioned  was  recovered  against  the 
said  John  Woodhouse,  to  wit,  on  the  13th  March,  1841,  the  said  John  Woodhouse 
made  and  executed  a  certain  warrant  of  attorney,  bearing  date  the  day  and  year  last 
aforesaid,  and  directed  and  addressed  to  &c.,  and  thereby,  amongst  other  things, 
authorized  and  desired  them,  the  attornies  therein  named,  or  any  one  of  them,  or  any 
other  attorney  of  the  same  Court  of  Exchequer,  to  appear  for  him  the  said  John 
Woodhouse,  and  to  receive  a  declaration  for  him  in  an  action  of  debt  for  £362,  for 
money  borrowed  at  the  suit  of  the  said  Joseph  Sykes,  and  thereupon  to  confess  the 
same  action,  or  else  to  suffer  a  judgment  by  nil  dicit  or  otherwise  to  pass  against  the 
said  John  Woodhouse  in  the  same  action,  to  be  forthwith  entered  up  against  him  of 
record  of  the  said  Court,  for  the  said  £362,  besides  costs  of  suit,  as  by  the  said  warrant 
of  attorney  remaining  of  record  in  the  said  Court,  before  the  Barons  of  her  Majesty's 
said  Exchequer,  reference  being  thereunto  had,  will  more  fully  appear.  And  the 
plaintiff's  further  say,  that  the  said  [38]  judgment  in  the  said  plea  mentioned,  and 
therein  alleged  to  have  been  recovered  by  the  said  Joseph  Sykes  against  the  said 
John  Woodhouse,  was  had  and  obtained  on  the  said  warrant.of  attorney,  and  that  the 
said  warrant  of  attorney,  just  before  the  recovering  of  the  said  judgment,  to  wit,  on 
&c.,  was  given  by  the  said  John  Woodhouse  to  the  said  Joseph  Sykes,  by  way  of  a 
fraudulent  preference  of  the  said  Joseph  Sykes.     Verification. 

Rejoinder,  that  the  said  warrant  of  attorney  in  the  replication  mentioned  was  not 
given  by  the  said  John  Woodhouse  to  the  said  Joseph  Sykes  by  way  of  a  fraudulent 
preference  of  the  said  Joseph  Sykes,  in  manner  and  form,  &c.  ;  on  which  issue  was 
joined. 

At  the  trial  before  Wightman,  J.,  at  the  Summer  Assizes  for  Yorkshire,  1841,  a 
verdict  was  found  for  the  defendants  on  the  fourth  issue,  and  for  the  plaintiffs  on  the 
other  issues. 

In  the  following  Michaelmas  Term,  Cresswell  obtained  a  rule  nisi  for  judgment 
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for  the  plaintiffs,  non  obstante  veredicto,  on  the  fourth  issue,  on  the  gnnniil  that  the 
execution  mentioned  in  the  plea  beiiit;  admitted  by  the  rojoindec  to  be  fo\nided  on  a 
wairaut  of  attoniej',  and  the  sale  not  being  alleged  to  have  been  antecedent  to  the 
issuing  of  the  fiat,  the  defendants  were  not  protected  by  the  2  &  3  Vict.  c.  29  : 
fVhitmwe  v.  Robertson  (8  M.  &  \V.  463).  At  the  sittings  in  Michaelmas  vacation 
(Dec.  2), 

Dundas  and  Addison  shewed  cause.  The  authority  of  JVhitmore  v.  Ilobertsan  is 
not  now  disputed.  But  in  order  to  bring  the  case  within  the  108th  section  of  the 
6  Geo.  4,  c.  16,  and  to  prevent  the  application  of  the  2  &  3  Vict  c.  29,  it  must  appear 
to  have  been  a  judgment  obtained  "by  default,  confession,  or  nil  dicit."  Now  here 
the  plea  merely  states  a  judgment  recovered,  without  sa^'ing  in  what  [39]  manner; 
and  the  replication  only  adds  the  fact  that  it  was  a  judgment  on  a  wai-rant  of  attorney. 
That  may  have  been  a  judgment  on  demurrer;  a  party  may  enter  up  a  judgment  on 
a  warrant  of  attorney  in  that  form.  [ Alderson,  B.  The  words  "  or  otherwise  "  surely 
must  mean  otherwise  by  default.  The  party  is  to  suffer  a  judgment  to  pass  by  nil 
dicit  or  otherwise]  He  might  suffer  a  judgment  to  pass  on  demurrer,  and  such  a 
judgment  could  not  have  been  set  aside  as  not  being  justified  by  the  warrant  of 
attorney.  If  that  be  so,  the  plaintiffs  cannot  have  judgment  non  obstante  veredicto, 
which  cannot  be  entered  unless  it  be  clear  that  upon  the  pleadings  there  can  be  no 
defence  to  the  action  on  the  merits ;  Tidd.  Pr.  922  (9th  edit.).  The  concluding 
allegation  of  the  plea,  that  the  bankrupt  had  delivered  the  goods  to  the  plaintiffs,  i^c, 
makes  no  dift'erence;  it  is  introduced  merely  by  way  of  giving  colour,  and  cannot  be 
taken  to  contradict  the  fact  that  the  seizure  was  anterior  to  the  fiat. 

Cresswell,  W.  H.  Watson,  and  Hugh  Hill,  contr^.  This  case  falls  entirely  within 
the  authority  of  IFhitmore  v.  Boberfson.  The  plaintiff's  must  take  the  colour  which  is 
given  to  them.  And  how  can  a  party  sutler  a  judgment  on  receipt  of  a  declaration, 
except  bv  default?  The  agreement  in  the  warrant  of  attorney  imports  no  further 
proceeding  than  the  delivery  of  a  declaration,  and  judgment  thereon.  The  real  dis- 
tinction is,  whetlier  it  be  a  judgment  in  a  hostile  action,  or  by  consent  between  the 
parties.  The  term  "suffer  judgment"  means  that  the  party  shall  do  nothing  to  resist 
it,  and  take  no  step  aftei'  declaration. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Alderson,  B.  The  only  question  on  which  we  reserved  [40]  our  judgment  in 
this  case,  which  was  argued  before  my  brothers  Gurnev  and  Rolfe,  and  myself,  was, 
whether  we  ought  to  direct  judgment  to  be  entered  for  the  plaintiffs,  notwithstanding 
the  verdict  found  for  the  defendants  on  the  issue  ar'ising  out  of  the  fourth  plea. 

By  the  fourth  plea,  the  defendants  justified  under  a  judgment  recovered  on  the 
10th  March,  181 1,  in  the  Court  of  Exchequer,  a  writ  of  fieri  facias  issued  thereon,  and 
a  seizure  before  the  fiat  in  bankruptcy  on  which  the  plaintiffs'  title  depends.  The 
plea  also  stated  a  sale  of  the  goods  seized,  without  adding  an  averment  that  the  sale 
was  anterior  to  the  fiat :  but  averred,  that,  at  the  time  of  the  seizure  under  the  writ 
of  fieri  facias,  Sykes,  the  execution  creditor,  had  no  notice  of  any  prior  act  of 
bankruptcy. 

The  replication  to  this  plea  stated,  that  before  the  said  judgment  was  recovered, 
the  execution  debtor  made  his  warrant  of  attoi'ney,  authorizing  certain  attornies  to 
appear  for  him,  and  to  receive  a  declaration  in  debt  at  the  suit  of  Sykes,  and  there- 
upon to  confess  such  action,  or  else  to  suffer  judgment  by  nil  dicit,  or  otherwise,  to 
pass  against  him  in  such  action,  to  be  thereupon  forthwith  entered  against  him  of 
record  ;  and  it  then  averred,  that  the  judgment  in  the  plea  mentioned  was  had  and 
obtained  on  the  said  warrant  of  attorney.  It  also  averred,  that  the  warrant  of  attorney 
was  given  by  way  of  fraudulent  preference. 

The  rejoinder  only  denied  that  the  warrant  of  attorney  was  so  given  by  way  of 
fraudulent  preference ;  and  this  issue  has  been  found  for  the  defendants. 

Upon  consideration  of  these  pleadings,  and  of  the  facts  now  admitted  on  the  record, 
we  think  the  plaintiffs  ai'e  entitled  to  the  judgment  of  the  Court. 

This  Court,  in  the  late  case  of  JVhitiiiore  v.  Robertson,  has  decided  (and  we  see  no 
ground  to  doubt  the  correctness  of  that  decision)  that  an  execution  levied  by  seizure 
before  the  fiat,  where  the  sale  is  not  prior  to  the  fiat,  is  [41]  not,  if  it  be  a  judgment 
under  a  warrant  of  attorney,  any  answer  to  the  claim  of  the  assignees.  Now  here  the 
plea  states  a  judgment  recovered,  and  an  execution  levied  by  seizure  prior  to  the  fiat, 
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iiud  without  notice  of  any  prior  act  of  bankruptcy ;  but  it  does  not  aver  the  sale  to 
have  taken  place  before  the  issuing  of  the  fiat.  The  replication  then  adds  the  facts 
of  the  execution  of  the  warrant  of  attorney,  and  that  the  judgment  was  obtained  on 
it.  All  these  facts  are  now  admitted  on  the  pleadings.  It  was  contended  on  the 
argiinicnt,  that  in  order  to  bring  the  case  within  the  authority  of  Wldtnwre  v.  Robertson, 
the  replication  ought,  as  in  the  pleadings  in  that  case,  to  shew  distinctly  that  the 
judgment  was  a  judgment  within  the  108th  section  of  the  6  Geo.  4,  c.  16.  The 
proviso  in  the  statute  extends  only  to  judgments  by  default,  confession,  oi'  nil  dicit. 
But  here  it  is  averred  in  the  replication,  that  the  judgment  was  had  and  obtained  on 
the  wairant  of  attorney  previously  stated  ;  and  the  authority  given  by  that  warrant 
of  attorney  is  confined  to  confessing  such  action,  and  to  suffering  judgment  to  pass 
against  the  defendants  by  nil  dicit,  or  otherwise,  which,  in  our  opinion,  would  only 
authorize  a  judgment  by  confession,  or  by  nil  dicit,  or  by  some  other  default  The 
averment,  therefoi-e,  that  the  judgment  was  recovered  on  such  warrant  of  attorney, 
is,  we  think,  equivalent  to  an  averment  that  it  was  signed  in  some  of  the  ways 
authorized  by  that  warrant,  and  this  must  be  either  by  confession,  by  nil  dicit,  or 
default.  The  replication,  therefore,  does  bring  the  case  within  the  proviso  contained 
in  the  6  Geo.  4,  c.  16,  s.  108;  and  the  case  must  follow  the  decision  in  IVhiiriwre  v. 
liohertson. 

For  these  reasons,  we  think  there  must  be  judgment  for  the  plaintifTs  non  obstante 
veredicto  on  the  issue  arising  out  of  the  fouith  plea.  The  other  issues  have  been 
already  found  for  the  plaintifl's. 

Judgment  for  the  plaintiffs. 

[42]  Harding  v.  Hall  and  Others.  Exch.  of  Pleas.  May  27,  1842.— The 
sequestrator  of  a  benefice,  appointed  by  the  bishop  under  a  writ  of  sequestrari 
facias,  is  the  mere  bailift'  or  agent  of  the  bishop,  and  has  no  such  interest  in  the 
profits  as  will  enable  him  to  maintain  an  action  at  law  against  a  party  who 
wrongfully  receives  them. 

[S.  C.  11  L.  J.  Ex.  354 ;  6  Jur.  649.     Referred  to,  Hewsm  v.  SlieUey,  [1914]  2  Gh.  38.] 

Debt  for  money  had  and  received,  for  interest,  and  on  an  account  stated.  Pleas — 
nunquam  indebitatus,  set-ofl',  and  payment.  At  the  trial,  before  Parke,  B.,  at  the 
last  York  Assizes,  it  appeared  that  the  action  was  brought  against  the  defendants  as 
the  assignees  of  Francis  Iveson,  who  had  been  appointed  by  the  Archbishop  of  York, 
in  the  year  1833,  sequestrator  of  the  rectory  of  Lockington,  in  that  county,  in  respect 
of  two  judgment  debts  due  to  him  from  the  incumbent,  the  Rev.  Fi'ancis  Lundy, 
amounting  to  £4500.  Iveson  appointed  one  Cornelius  Collett  receiver  of  the  rents 
and  profits  :  in  1834  Iveson  became  bankrupt,  and  the  defendants  were  appointed  his 
assignees;  and  Collett  had  since  paid  over  to  them  the  entire  fruits  of  the  benefice. 
In  December,  1836,  Mr.  Lundy  entered  into  a  deed  of  composition  with  his  creditors, 
whereby  the  plaintilT  and  two  other  persons  were  named  as  trustees  for  the  benefit 
of  themselves  and  the  other  creditors,  Lundy  agreeing  to  allow  judgment  to  be  signed 
against  him  in  this  Court  for  £1500,  besides  damages  and  costs,  and  they  agreeing 
not  to  issue  execution  against  his  person.  Judgment  was  entered  up  accordingly, 
and  a  second  writ  of  sequestrari  facias  issued  thereon,  under  which  the  plaintiff^  was, 
on  the  9th  January,  1839,  appointed  sequestrator  of  the  same  rectory  of  Lockington. 
This  sequesti'ation  was  duly  published  on  the  13th  January  ;  and  on  the  13th  February 
notice  thereof  was  .served  on  the  defendants  and  Collett,  and  that  they  were  discharged 
from  further  receiving  the  profits  of  the  rectory  under  Iveson's  sequestration.  Iveson 
died  on  the  3rd  March,  1840.  This  action  was  brought  to  recover  from  the  defendants 
the  sum  of  16901.  12s.  2d.,  consisting  of  the  amount  received  by  them  from  the  profits 
of  the  rectory  since  the  13th  January,  1839,  and  also  of  an  alleged  excess  beyond  the 
amount  of  the  debts  due  to  Ive-[43]-son,  previously  received  on  his  account  On  these 
facts,  it  was  objected  for  the  defendants  that  the  action  could  not  be  maintained,  on 
the  gi'ound  that  the  sequestrator  is,  in  point  of  law,  no  more  than  a  kind  of  bailiff', 
and  therefore  not  entitled  to  sue  in  his  own  name  for  the  profits  of  the  sequestered 
benefice  :  and  the  learned  Judge,  being  of  that  opinion,  nonsuited  the  plaintiff",  but 
ga\e  him  leave  to  move  to  enter  a  verdict  for  such  sum  as  an  arbitrator  should  find 
to  be  due,  in  case  the  Court  should  be  of  a  contrary  opinion. 
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III  Easter  Term,  Baines  obtained  a  rule  nisi  accordingly,  against  which 
Dundas  and  Crompton  now  shewed  cause.  Two  questions  arise  in  this  ease  :  first, 
whether  a  sequestrator  can  maintain  such  an  action  as  this  at  all ;  secondly,  whether 
he  can,  at  all  events,  maintain  it  while  a  former  writ  of  seijuestration  is  pending. 
The  plaintiti'  caimot,  on  this  record,  assert  a  title  as  judgment  creditor,  because  ho 
was  such  conjointly  with  two  other  persons.  Now,  in  support  of  his  right  to  maintain 
this  action,  the  plaintill'  relies  on  the  clause  in  the  writ  of  sequestration,  whereby  the 
bishop  gives  to  the  sequestrator  "  full  power  and  authority,  Ijy  all  lawful  ways  and 
means,  to  publish  this  our  sequestration,  and  by  virtue  thei'eof  to  levy,  ask,  sue  for, 
recover,  and  receive  into  his  hands  and  possession,  all  and  singular  the  said  rents, 
tithes,  oblations  and  obveutions,  fruits,  issues,  and  profits."  But  that  is  no  more  than 
an  authority  to  him  to  do  these  acts  as  the  servant  or  bailiff'  of  the  bishop,  who,  in 
law,  under  the  original  writ  of  sequestrari  facias,  himself  takes  possession.  'I'he  power 
to  "sue  for"  the  rents,  &c.,  is  to  sue  in  the  name  of  the  party  interested,  or  of  the 
bishop,  not  in  his  own  name.  The  provision  contained  in  the  writ  for  payment  of  the 
charges  and  disbursements  of  the  cure,  and  for  the  retention  of  the  re-[44]-mainder  of 
the  profits  "  for  yourself,"  is  also  relied  on  :  but  it  is  evident  from  the  concluding 
clause,  which  pi'ovides  that  the  sequestrator  shall  render  to  the  bishop  "  a  true  and 
just  account  of  what  he  shall  recei\e  in  this  behalf  during  the  sequestration,  and  until 
the  same  shall  be  released,"  that  for  all  these  matters  he  is  to  be  accountable  to  the 
bishop,  whose  bailiff'  he  is.  Accordingly,  he  may  be  dismissed,  and  I'equired  to  render 
his  accounts  at  a  moment's  notice.  This  appears  from  the  form  of  a  relaxation  given 
in  Gibson's  Codex,  vol.  2,  p.  1497.  The  bishop,  under  a  writ  of  sequestrari  facias,  is 
only  an  ecclesiastical  sheriff",  and  the  sequestrator  is  his  steward  or  bailiff".  The  Court 
then  called  on 

Baines,  Addison,  and  J.  Henderson,  in  support  of  the  rule.  There  is  a  great 
difference  between  the  character  of  a  sequestrator  and  that  of  an  ordinary  bailitf',  who 
is  merely  to  receive  the  profits  and  hand  them  over  to  his  principal.  A  sequestrator 
has,  as  well  as  common  law  as  by  statute,  a  much  more  extensive  authority.  He  has 
an  interest  coupled  with  his  agency.  lie  is  personally  bound  to  provide  for  the 
charges  on  the  living,  for  repairs  and  other  outgoings  of  a  similar  nature  :  JFinjield  v. 
IFatkins  (2  Phillim.  1) ;  and  also,  by  the  express  provisions  of  the  stat.  1  &  2  Vict. 
c.  106,  for  payment  of  the  curate's  stipend.  For  these  purposes  he  must  be  invested 
with  far  greater  powers  to  raise  the  necessary  funds  than  an  ordinary  bailiff"  These 
duties  and  liabilities  create  in  him  an  interest  in  his  character  of  sequestrator,  sufficient 
to  entitle  him  to  maintain  this  action,  independently  of  his  own  personal  interest  to 
receive  the  residue  to  his  own  use.  An  administrator  for  limited  purposes,  who  stands 
very  much  in  the  same  position  as  a  secpiestrator,  was  formerly  considered  as  a  mere 
bailiff,  and  therefore  not  entitled  to  sue  in  his  own  name  ;  [45]  but  it  is  now  held  that 
he  may  do  so :  Williams  on  Executors,  310.  He  is  a  party  tilling  a  mere  fiduciary 
character,  and  not  having  the  power,  in  some  cases,  even  of  distributing  the  assets ; 
yet  his  interest  is  considered  sufficient  for  the  purpose  of  suing  debtors  to  the  estate. 
And  the  general  rule  of  law  is,  that  wherever  liabilities  or  active  duties  are  imposed 
upon  a  party  in  any  particular  character,  the  Courts  invest  him  with  the  necessary 
means  of  guarding  himself  against  those  liabilities,  and  performing  those  duties. 
Thus,  churchwardens,  who  are  authorized  to  distribute,  may  sue  their  predecessors : 
Aslle  V.  Thomas  (2  B.  &  Cr.  271  ;  3  D.  &  R.  492);  so  may  surveyors  of  highways  : 
Hcudchourck  v.  Langlon  (10  B.  &  Or.  546) :  so,  an  auctioneer,  who  is  known  to  be  the 
mere  agent  of  the  vendor,  may  sue  a  buyer  for  the  price  of  the  goods  sold,  because 
he  has  an  interest  coupled  with  his  agency.  [Parke,  B.  It  is  rather  because  he  is 
the  person  who  makes  the  contract.]  In  JVilliams  v.  Millington  (1  H.  Bl.  81),  the 
Court  put  it  on  the  ground  of  his  having  an  interest.  In  Pack  v.  Tarpky  (9  Ad.  &  E. 
468 ;  1  P.  &  D.  478),  Lord  Denman,  C.  J.,  lays  it  down  that  a  sequestrator  may  let 
the  lauds.  That  is  a  power  which  is  not  possessed  by  a  bailiff;  Bac.  Abr.,  Baililf ; 
and  for  such  a  purpose  he  must  have  an  interest.  [Aldeison,  B.  Can  he  let  the  land 
in  his  own  name  ^.  The  rector  has  an  interest  notwithstanding  the  sequestration  : 
JFalwyii  V.  Awherry  (1  Mod.  258).]  If  he  cannot  let  in  his  own  name,  but  is  obliged 
to  use  the  incumbent's,  how  can  he  insure  the  receipt  of  the  rents  for  the  purpose  of 
the  sequestration  1  [Alderson,  B.  The  Ecclesiastical  Court  will  prevent  the  incumbent 
from  interfering.  The  situation  of  the  sequestrator  is  like  that  of  a  receiver  in 
Chancery.     Kolfe,   B.     In  the  ease  of  a  receiver,  all  that  the  Court  will  do  is  to 
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prevent  any  party  in  the  cause  from  interfering.]  He  has  greater  power  than  a  mere 
ordinary  receiver ;  he  is  also  [46]  a  bursar,  and  is  to  make  distribution  of  the  funds. 
In  C'uhlcr  v.  lioss  (1  Barnard.  (K.  B.)  198),  it  seems  to  have  been  considered  that  such 
a  chiuse  in  the  sequestration  would  give  the  receiver  authority  to  act  as  the  owner  of 
the  estate  would.  [Parke,  B.  That  ease  went  on  a  mere  speculation  as  to  what  was 
the  law  in  Scotland,  and  the  powers  with  which  the  party  was  invested  by  it.]  A 
bishop's  sequestrator  has  been  admitted  to  sue  in  the  Exchequer  for  tithes  ;  Bishop  of 
Loiuion  and  Beaumont  v.  Nicholls  (Bunb.  141)  ;  and  in  the  Court  of  Chanceiy  for  an 
account  against  a  previous  sequestrator:  C'uddingtoii  v.  JFithy  (2  Swanst.  174).  In 
that  case  he  is  treated  as  a  trustee.  So,  he  may  be  made  a  defendant  in  both  those 
Courts:  Jones  v.  Barrett  (Bunb.  192).  He  may  also  be  sued  in  the  Ecclesiastical 
Court:  Whinfield  v.  JVathins ;  Hubbard  v.  Beck/ord  (1  Hagg.  C.  R.  307).  [Lord 
Abinger,  C.  B.  Those  are  proceedings  by  the  bishop  in  his  own  Court  against  his 
own  agent.]  Again,  a  sequestrator  is  not  removable  by  the  bishop  at  will,  but  only 
for  good  cause  :  see  the  Keport  of  the  Commissioners  on  Ecclesiastical  Courts  (1832), 
p.  53.  According  to  the  case  of  Jones  v  Barrett,  the  bishop  is  to  be  a  party  to  the 
suit  with  the  sequestrator  ;  but  if  he  were  a  mere  bailiff,  without  interest,  he  should 
not  have  been  a  party  to  the  suit  at  all.  The  cases  referred  to,  moreover,  were  cases 
of  a  sequestration  during  the  vacancy  of  the  living  ;  this  is  a  sequestration  for  a  totally 
different  purpose — to  manage  and  distribute  the  funds  arising  from  the  benefice.  The 
sequestrator  is  constructively  in  possession  from  the  time  of  the  publication  of  the 
writ,  and  the  profits  are  bound  from  that  time,  as  the  goods  from  the  delivery  of  a 
ti.  fa.  to  the  sheriff:  Bennett  v.  Apperley  (6  B.  &  Cr.  630);  Doe  d.  Morgan  v.  Bluck 
(3  Campb.  447).  Now,  the  sheriff,  after  the  delivery  of  the  writ  to  him,  might  recover 
the  goods  in  [47]  trover  against  a  wrong-doer.  [Parke,  B.  The  only  meaning  of  the 
goods  being  bound  by  the  delivery  of  the  writ,  is,  that  notwithstanding  a  sale  of  them 
afterwards,  no  property  passes  to  the  puichaser.  Aklerson,  B.  If  the  goods  were 
vested  in  the  sheriff,  the  return  of  nulla  bona  would  be  true,  although  the}'  were  in 
the  possession  of  the  debtor,  and  he  might  have  seized  them.]  It  is  impossible  that 
there  can  be  any  actual  possession  of  the  profits  of  a  benefice  ;  all  that  the  incumbent 
himself  has,  is  the  power  of  carrying  away  the  tithes  when  set  out.  The  .same  right 
was  vested  in  the  plaintiff. 

But  it  is  said  that  there  is  a  previous  sequestration  in  existence,  which  prevents 
the  plaintift"  from  recovering.  As  to  part  of  the  demand,  that  certainly  is  not  the 
case ;  because,  after  the  death  of  Iveson,  no  right  to  receive  the  profits  could  survive 
to  his  assignees.  His  sequesti'ation  ceased  ipso  facto  on  bis  death  :  Clare  v.  Hedges 
(1  Lutw.  342).  [Lord  Abinger,  C.  B.  If  so,  the  payment  to  Collett  by  the  parties 
liable  would  not  be  good,  and  they  are  not  discharged.]  Payment  to  Collett  without 
notice  of  Iveson's  death  would  bar  any  subsequent  demand  upon  them  ;  and  if  this 
action  succeeds,  those  who  have  paid  to  him  will  be  discharged,  because  the  recovery 
in  the  action  works  satisfaction  of  the  debt,  by  affirming  the  receipt :  Major  v.  Peck 
(ibid.  338),  Hasser  v.  JFallis  (1  Salk.  28).  [Alderson,  B.  A  distinction  has  been 
taken  as  to  this  matter,  between  revocation  by  death  and  by  the  act  of  the  party  :  in 
the  former  case  the  authority  of  the  agent  determines  ipso  facto,  because  there  is  no 
principal.  Parke,  B.  The  question  therefore  is,  whether  a  sequestrator  has  any  right 
of  action  against  a  wrong-doer  who  receives  the  profits  of  the  living  without  authority, 
and  with  notice.]  A  personal  privity  between  the  parties  is  [48]  not  necessary 
to  maintain  this  action :  S2V//  v.  Emperor  (6  M.  &  W.  639),  Licjlitly  v.  Clovston 
(1  Taunt.  112). 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  the  rule  obtained  in  this  case  must 
be  discharged.  It  has  been  argued  with  very  great  aljility,  and  I  confess  that  the 
argument  of  Mr.  Baines  has  satisfied  me  that  we  cannot  put  this  case  on  the  ground 
that  the  analogy  between  the  bailiff  and  the  bishop's  sequestrator  holds  throughout ; 
it  certainly  does  not,  for  the  sequestrator  is  authorized  to  do  many  things  which  a 
bailiff  is  not  authorized  to  do.  But  the  authority  of  the  sequestrator  only  extends  to 
the  matters  which  by  the  levari  facias  the  bishop  is  directed  to  execute  ;  he  is  the 
agent  of  the  bishop  for  those  purposes.  Now,  this  analogy  will  hold  without  any 
difficulty  :  that  as  the  courts  of  common  law  treat  the  sheriff  as  the  only  person 
responsible  for  the  performance  of  the  duties  prescribed  by  the  writ  directed  to  him, 
so  they  also  treat  the  bishop  as  the  onl}'  person  responsible  for  the  execution  of  the 
levari  facias ;  and  upon  a  sequestration  sued  out  upon  a  levari  facias,  which  is  only 
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the  bishop  directing  his  own  agent  to  do  all  that  which  the  Court  has  ordered  him  to 

do,  the  Court  considers  the  bishop  as  the  person  in  possession  by  his  servant  or  agent, 
to  act  for  him  in  all  things,  and  to  do  and  perform  all  the  functions  which  by  the  writ 
he  is  called  upon  to  do.  Foi'  instance,  by  the  writ  of  elegit,  the  shcrill'  is  directed  to 
take  possession  of  the  land,  and  to  hand  it  over  to  the  creditor;  the  shcritl'  does  not 
take  possession  manually,  he  does  it  by  his  agent  the  bailiff;  yet  ho  is  regarded  by 
the  Court  as  being  in  possession,  and  is  the  party  who  is  held  responsible.  In  like 
manner,  when  the  writ  of  levari  facias  commands  the  bishop  to  enter  into  the  living, 
and  to  sequestrate  and  take  possession  of  it,  and  [49]  do  certain  things  ;  he  employs 
his  servant  to  do  this,  and  takes  security  from  him,  and  he  is  responsible  for  any 
wrong  that  is  done  by  the  sequestrator.  The  Courts  of  law  would  not  make  any 
order  upon  the  sequestrator,  more  than  they  would  on  the  sheriff's  bailiff;  it  is  the 
bishop  who  is  to  return  the  writ,  and  he  it  is  who  is  to  account  to  the  Court. 

So  far,  therefore,  there  is  this  analogy  between  the  bishop's  sequestrator  and  the 
bailiti',  that  they  are  both  the  servants  of  their  respective  masters,  and  not  of  the  Court. 
The  servant's  possession  is  the  possession  of  the  sheriff  in  the  one  case,  and  the  posses- 
sion of  the  bishop  in  the  other.  But  it  does  not  follow  that  there  may  not  be  cases 
in  which  the  sequestrator,  by  virtue  of  contracts  which  he  himself  makes  with  the 
tenants  of  the  glebe,  or  the  farmers  who  occupy  land,  may  maintain  an  action  in  respect 
of  the  glebe  or  lands  let  in  his  own  name.  I  do  not  know  whether  he  ought  to  let 
them  or  not,  but  if  he  does,  the  tenant  may  be  estopped  from  denying  his  title :  or  if 
he  makes  a  contract  for  letting  the  tithe  from  year  to  year — a  personal  contract  with 
the  farmer,  by  deed  or  in  any  other  way,  that  it  should  be  paid  to  him  in  the  shape 
of  a  composition,  be  might,  for  aught  I  know,  be  able  to  maintain  an  action  on  the 
contract  against  the  person  who  was  a  party  to  it.  But  the  eases  that  have  been 
adverted  to,  as  shewing  an  analogy  between  a  sequestrator  and  an  administrator,  appear 
to  me  to  be  wholl.v  inapplicable.  It  has  been  pressed  upon  us,  that  in  the  case  of  an 
administrator  durante  minore  retate,  or  an  administrator  pendente  lite,  it  has  been 
decided  that  such  person  can  maintain  an  action.  But  I  think  the  case  of  an  adminis- 
trator is  wholly  different :  he  is  the  representative  of  the  intestate.  The  bishop,  no 
doubt,  has  power  to  gi'ant  either  a  limited  or  a  perfect  administration  ;  but  the  moment 
the  arlministration  is  given,  whether  it  be  for  a  limited  term  or  not,  that  administration 
invests  the  administrator  with  all  the  interest  and  all  the  powers  of  a  full  representative. 
[50]  The  very  object  of  appointing  an  administrator  durante  minore  iBtate,  is,  that 
he  should  do  all  those  things  which  a  full  administrator  might  do,  or  the  minor,  if  he 
were  of  age.  I  think,  therefore,  that  that  case  fails  to  furnish  any  analogy  to  the 
present. 

It  is  then  said,  that  the  rectory  is  in  the  possession  of  the  sequestrator.  Now  the 
rectory  is  in  the  possession  of  the  bishop ;  and  when  the  bishop  has  appointed  his 
sequestrator  to  take  that  possession,  and  to  do  what  the  bishop  himself  is  called  upon 
to  do,  if  another  levari  facias  issue  to  the  bishop,  and  he  appoints  another  agent  to 
act  under  it  in  like  manner  as  the  first,  it  is  clear  that  this  second  agent  has  no  authority 
tu  act  until  the  first  writ  has  been  .satisfied.  The  whole  property  is  taken  under  the 
first  writ ;  and  while  that  is  existing,  it  cannot  be  said  that  the  second  sequestrator 
has  any  othei'  interest  than  to  call  upon  the  bishop  to  make  his  return  to  the  first ; 
and  if,  after  that  is  satisfied,  there  is  a  balance  in  his  hands,  he  hands  it  over  to  the 
creditor  who  makes  the  application.  Here,  however,  Iveson,  the  first  sequestrator, 
died  :  and  the  plaintiff  says,  that  since  his  death  the  defendants  have  received  without 
any  authority.  But  it  is  very  questionable  whether  his  death  put  an  end  to  the  first 
writ ;  I  take  it  that  there  was  no  legitimate  mode  of  stopping  the  sequestration,  until 
the  bishop  had  made  a  I'eturn  to  it.  It  appears  that  the  defendants  have  received  the 
rents  by  means  of  the  same  agent  who  received  them  duiing  Iveson's  lifetime  ;  and 
we  do  not  know  with  certainty  whether  the  other  sequestration  is  satisfied.  Suppose 
a  motion  were  made  by  the  creditors  under  the  first  e.xecution  for  a  return  of  the  writ 
of  levari  facias,  and  the  bishop  made  the  return,  and  it  should  appear  the  debt  was 
not  satisfied,  but  that  Iveson  was  dead  ;  would  it  not  be  his  duty  to  appoint  another 
sequestrator?  How,  then,  can  we  take  notice  that  the  first  writ  is  at  an  end,  unless 
some  return  be  made  to  it?  It  may  be,  if  the  sequestrator  is  actually  in  possession 
[51]  of  the  benefice — in  clear  and  undisputed  possession  —and  the  tithes  are  set  out 
for  him,  and  a  wrong-doer  comes  and  takes  possession  of  them,  that  he  might,  and  I 
think  he  would,  be  able  to  maintain  an  action  against  the  wrong-doer.     At  all  events. 
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he  might  bring  it  in  the  name  of  the  rector ;  for  though  he  is  in  possession  of  the 
rectory  as  against  the  rector,  j'et  if  he  chose  to  admit  the  possession  of  the  rector  for 
the  purposes  of  the  action,  I  do  not  see  that  any  defence  eoidd  be  made,  unless  by  a 
party  who  could  shew  payment  to  the  rector  or  to  the  bishop.  There  is  no  ground 
of  analogy  between  that  case,  and  the  case  of  a  wrong-doer  who  has  obtained  possession 
of  that  which  ought  to  be  in  the  hands  of  the  bishop  upon  the  execution.  It  is  fully 
established  that  the  sequestrator  cannot  appear  in  equity  ;  he  has  no  locus  standi  in 
judicio :  nor  is  there  any  authority  to  shew  that  he  can  bring  this  or  any  other  action 
at  common  law,  except  in  the  case  where  he  was  a  party  to  a  contract.  That  is  the 
only  case  I  can  conceive  in  which  the  sequestrator  would  have  any  right  to  bring  any 
action  at  all :  and  so  in  such  case  might  the  bailifi';  for  if  the  bailitt' made  a  contract 
in  his  own  name,  though  he  had  no  authority  to  make  that  contract,  yet  it  would 
not  lie  in  the  mouth  of  the  other  party  to  object  that  he  had  no  such  authority.  But 
in  such  a  case  as  the  present,  it  ajjpears  to  me  that  the  sequestrator  cannot  maintain 
any  action,  even  against  a  mere  wrong-doer,  until  the  other  sequestration  has  been 
disposed  of ;  and  we  cannot  take  notice  that  that  is  the  case,  until  an  application  has 
been  made  to  the  Court  to  compel  the  bishop  to  return  the  writ. 

On  these  grounds,  I  think  the  nonsuit  was  right. 

Parke,  B.  I  agree  in  opinion  with  my  Lord  Chief  Baron,  that  in  this  ease  the 
nonsuit  was  right,  and  I  still  entertain  the  same  opinion  which  I  expressed  when  this 
matter  was  argued  before  me  at  Nisi  Prius. 

[52]  The  action  was  brought  to  recover  certain  profits  of  a  living,  which  came  to 
the  hands  of  the  defendants  at  difierent  times.  It  appears  that  a  person  of  the  name 
of  Iveson  was  the  sequestrator  under  an  execution  at  his  suit,  on  two  different  judg- 
ments. He  employed  a  person  of  the  name  of  Collett  to  receive  the  profits  of  the 
living  under  the  sequestration.  Iveson  became  bankrupt,  and  his  assignees  still  con- 
tinued Collett  in  their  employ,  to  receive  the  profits  of  the  living.  Iveson  afterwards 
died,  the  assignees  still  continuing,  through  the  agency  of  Collett,  to  receive  the  profits 
of  the  living :  and  they  are  now  called  upon  to  pay  over  the  whole  of  these  profits 
which  have  been  received  by  Collett ;  those  which  came  to  their  hands  while  Iveson  was 
sequestrator,  those  received  after  his  bankruptcy,  and  those  received  since  the  death 
of  Iveson,  by  the  assignees,  by  the  agency  of  Collett.  If  there  were  any  portion  of 
those  profits  which  could  be  the  subject  of  an  action  by  the  sequestrator,  I  was  wrong 
in  directing  a  nonsuit. 

It  seems  to  me  that  there  is  no  difficulty  whatever  in  the  case,  except  in  regard 
of  that  portion  of  the  profits  which  have  been  received  by  the  assignees,  after  the 
determination  of  the  sequestratorship  to  Iveson  by  his  death.  There  is  no  doubt  what 
the  character  of  a  sequestrator  is,  and  that  it  is  one  that  cannot  pass  to  his  executors, 
administrators,  or  assigns ;  and  therefore,  if  the  plaintiff  was  entitled  to  recover  as  to 
that  portion  of  the  tithes  received  by  the  assignees  since  the  death  of  Iveson,  I  ought 
not  to  have  directed  a  nonsuit,  but  a  verdict  for  the  plaintiff,  subject  to  the  other 
questions  in  the  cause. 

But  it  appears  to  me,  that  even  for  that  portion  of  the  profits  of  the  living  the 
plaintiff"  cannot  recover;  for  the  right  which  the  sequestratorship  gave  him  involves 
no  interest  whatever.  Let  us  consider  what  the  right  of  the  sequestrator  is.  When 
a  judgment  is  obtained  against  a  spiritual  person,  a  levari  facias  issues  to  the  bishop, 
and  he  [53]  is  commanded,  as  in  this  case,  "  to  enter  into  the  rectory  and  parish 
church  of  Lockington,  and  take  and  sequester  the  same  into  his  possession,  and  hold 
the  same  in  his  possession  until  he  shall  have  levied  the  debt  and  damages,  costs  and 
charges,  out  of  the  rents,  tithes,  oblations,  obventions,  fruits,  issues,  and  profits  thereof, 
and  other  ecclesiastical  goods  in  his  diocese,"  and  so  forth.  Therefore  the  command 
is  to  the  bishop  to  enter  and  take  possession  of  the  living ;  and  the  bishop  appoints 
a  sequestrator  to  make  such  entry.  Then  the  publication  of  the  sequestration  takes 
place:  and  the  question  is,  what  is  the  effect  of  this  delegation  by  the  bishop!  The 
effect  clearly  is,  to  take  the  possession  out  of  the  rector,  and  to  place  it  in  some  person 
in  lieu  of  the  rector.  In  the  case  of  Doe  d.  Morgan  v.  Black,  it  was  decided  that,  after 
the  publication,  the  right  of  ejectment  by  the  rector  is  taken  away  ;  therefore  I  assume 
that  the  possession  is  vested  in  some  other  person  :  and  the  question  is,  who  is  the 
person  so  put  into  possession  1  It  is  the  bishop,  according  to  the  terms  of  this  writ, 
and  nobody  else.  He  directs  the  sequestrator  to  act  for  him  ;  anil  though  clothed  with 
duties  higher  than  those  an  ordinary  bailiff"  has, — for  he  has  undoubtedly  some  things 
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to  do,  by  consent  of  the  bishop,  different  from  the  duties  of  the  sheriff's  bailiff, — 
still  in  point  of  law  he  is  the  servant  of  the  bishop,  and  has  no  interest  at  all  in  any 
of  the  profits  of  the  living,  but  is  acting  merely  as  a  receiver.  'I'h.-it,  as  it  appears  to 
me,  is  the  character  of  the  sequestrator,  and  that  is  the  character  which  he  appears 
to  have  had  according  to  the  cases.  Thus,  according  to  the  ca.so  of  Jones  v.  Barrell, 
the  sequestrator,  having  no  interest  in  the  profits  of  the  living,  cannot  alone  file  a  Ijill 
for  tithes,  or  for  the  profits  of  the  rectory,  but  the  bishop  is  the  proper  person  to  do 
so.  There  is  no  authority  whatever  to  shew  that  the  scMpiestrator  lias  any  interest  in 
the  profits  of  the  living.  .4  case  was  cited  from  Barnardiston's  Reports,  of  Calder  v. 
lioA-f,  which  was  ingeniously  made  use  of  by  Mr.  Baines,  in  his  [54]  able  argument,  to 
shew  that  if  the  party  have  authority,  not  merely  to  receive  but  to  distribute,  he  has 
an  interest  in  the  sulqect  of  the  sequestration,  and  may  support  the  action.  But  the 
case  is  no  authoiity  for  that  position  :  it  is  only  the  opinion  of  the  Lord  Chancellor  as 
to  what  the  Scotch  law  probably  was  in  the  case  of  the  sequestration  of  the  effects  of 
a  convicted  traitor ;  and  he  gave  an  opinion,  that  if  it  was  only  to  collect,  in  that 
case  he  would  have  no  interest,  but  if  it  was  to  distribute  amongst  the  ditlcrent 
creditors,  without  rendering  any  account  to  the  Court,  it  gave  him  a  title  to  recover. 
It  is  not  intended  to  be  laid  down  as  a  general  pi'oposition  of  law,  that  if  a  person  is 
appointed  a  receiver,  where  there  may  be  conferred  upon  him  an  authoiity,  not  merely 
to  receive  but  also  to  distribute,  that  would  give  him  an  interest  in  the  estate.  The 
case  cannot  be  carried  to  that  extent :  and  there  is  no  other  authority  for  saying  that 
a  sequestrator  has  an  interest  in  the  subject-matter  of  the  sequestration. 

Then,  it  was  contended,  that  this  was  like  the  case  of  an  administrator.  But  his 
authority  is  founded  on  the  statute  of  31  Edw.  3,  st.  1,  c.  11,  which  expressly  states 
that  the  ordinary  is  to  depute  persons,  who  are  to  have  actions  to  recover  debts  due  to 
a  deceased  intestate.  Tliat  gives  an  interest,  by  the  very  words  of  the  statute,  in  all 
the  personal  effects  of  the  deceased,  and  takes  them  out  of  the  bishop  and  vests  them 
in  the  .administrator.  It  is  by  an  express  law,  therefore,  that  an  administi'ator  has  an 
interest  in  the  effects  of  the  intestate.  Therefore,  even  as  to  that  portion  of  the 
profits  of  the  living  that  may  be  said  to  be  analogous  to  the  case  put  in  the  argu- 
ment, of  the  tithe  grower  having  set  out  tithes,  and  the  intervention  of  a  stranger  to 
take  them  away,  I  am  compelled  by  the  authorities,  and  by  the  nature  of  the  case, 
to  say  that  no  right  of  action  would  exist  in  the  sequestrator.  It  appears  to  me  that 
the  right  would  be  in  somebody  else,  either  in  the  rector  or  the  ordinary,  probably  in 
the  ordinary,  since,  according  to  the  case  of  [55]  Doe  v.  Black,  the  effect  of  the 
sequestration  is  to  put  the  rector  out  of  possession  ;  and  then  it  follows  that  the 
ordinary  is  in  possession,  in  virtue  of  the  writ  by  which  he  is  required  to  take  posses- 
sion. Then  I  consider  that  the  sequestrator  is  the  mere  servant  of  the  ordinary,  and 
subject  to  his  authority. 

The  cases  that  have  been  cited  from  the  Ecclesiastical  Reports,  of  the  sequestrator 
being  called  upon  to  account  in  the  Courts  of  the  ordinary,  for  not  performing  his 
duties,  are  to  be  explained  on  the  ground  that  there  the  ordinary  was  calling  his  own 
officer  to  account  for  not  performing  the  duties  he  had  undertaken  to  do,  he  having 
received  a  warrant  to  act  upon  his  mandate. 

Upon  the  whole,  it  appears  to  me  that  this  action  cannot  be  sustained,  and  there- 
fore that  the  nonsuit  was  right. 

Alderson,  B.  I  am  of  the  same  opinion.  In  this  case  the  defendants  are  in 
possession  of  certain  profits  of  a  living,  and  the  question  is  to  whom  they  are  account- 
able. The  living  is  under  sequestration  by  the  authority  of  a  writ  of  levari  facias 
directed  to  the  bishop.  The  bishop  is  directed  thereby  to  take  possession  of  the 
rectory.  Whether  the  taking  posse.ssion  of  the  rectory,  under  the  writ  of  levari  facias 
by  the  bishop,  ousts  the  interest  of  the  rector  or  not,  is  not  material  to  be  tlecided. 
If  the  rector  remains  in  possession,  cadit  qusestio ;  if  the  bishop  is  in  possession  under 
the  first  sequestration,  then  he  remains  in  possession,  and  in  neither  case  can  the 
second  sequestrator  have  any  right  to  maintain  an  action  for  the  profits,  or  for  money 
had  and  received. 

But  I  think  the  sequestrator  is  also  the  mere  bailiff  or  receivei-,  deputed  to  do 
certain  duties  which  as  an  ordinary  bailiff"  of  the  sheriff'  he  would  not  do,  but  still 
essentially  the  mere  bailiff  or  steward  of  the  bishop,  who  is  in  possession  of  the 
rectory  ;  and  therefore  that  he  cannot  maintain  this  action. 
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[5G]  RoLFE,  B.  I  am  eiitiicly  of  the  same  opinion.  The  question  is,  whether 
there  is  anything  to  take  this  ease  out  of  the  ordinary  principle  of  law,  which  will 
not  permit  a  person  in  the  character  of  bailifi'  to  maintain  an  action :  whether 
there  is  anything  peculiar  in  the  character  of  a  sequestrator  that  can  make  a  different 
principle  applicable  to  him.  I  can  see  nothing,  either  in  principle  or  authority,  to 
warrant  us  in  coming  to  any  such  conclusion.  He  seems  to  me  to  be  to  all  intents 
and  puiposes  a  bailiff.  When  the  writ  goes  to  the  bishop,  and  he  appoints  a  seques- 
trator, the  latter  gives  a  bond  to  the  bishop  for  faithfully  accounting,  and  causing  the 
duties,  and  all  divine  offices  and  other  requisites  to  be  performed.  He  is  appointed 
entirely  on  the  terms  of  a  mere  bailiff' or  servant  acting  under  the  bishop.  The  terms 
of  the  bond  shew  to  what  extreme  difficulty  it  would  give  lise,  if  any  such  action  as 
this  could  be  maintained  :  for  it  would  open,  in  the  temporal  Courts,  the  question 
whethei'  or  not  monies  that  had  been  supplied  for  the  performance  and  discharge  of 
divine  offices  and  other  requi.sites,  had  been  properly  so  applied  ;  whether  matters  of 
that  sort,  of  ecclesiastical  cognizance,  had  been  duly  performed,  according  to  the  duty 
the  sequestrator  had  to  fulfil.  It  was  pressed  in  the  argument,  that  there  were  several 
instances  of  suits  by  sequestrators,  or  against  them,  in  courts  of  equity  ;  but  in  all 
those  cases  the  bishop  was  joined.  It  was  stated  that  the  bishop  must  be  joined,  in 
order  to  make  the  suits  sustainable,  for  without  him  the  suit  would  be  demurrable  ; 
and  the  only  anomaly  that  exists  is,  that  the  ordinary  rule  is  departed  from,  and  the 
agent  is  made  a  party  concurrently  with  the  principal.  It  is  not  necessary  to  speculate 
what  was  the  origin  of  that :  we  know  that  the  Court  of  Chancery  was  in  early  times 
intimately  connected  with  ecclesiastical  history',  and  it  might  have  been  thought  fit  to 
make  the  agent  the  acting  party.  But  the  case  that  was  cited  from  Swanston's 
Reports,  of  Cvddingion  v.  Withy,  seems  to  prove  exactly  the  [57]  contrary  of  the  pro- 
position which  has  been  contended  for,  that  the  sequestrator  can  maintain  an  action. 
In  that  case  the  suit  was  instituted  by  a  subsequent  judgment  creditor,  and  was  filed 
against  the  previous  incumbrancei's,  the  bishop,  and  the  prior  sequestrator,  for  an 
account.  It  alleged  the  issuing  of  the  former  seque.stration,  and  that  the  sequestrator 
had  obtained  more  than  sufficient  to  perform  all  the  conditions  of  his  bond.  Now 
there  is  no  principle  more  clearly  recognised  in  Courts  of  Equity  than  this — that  the 
cestui  que  trust  never  can  proceed  without  joining  with  him  his  trustee  ;  and  therefore 
the  absence  of  the  second  sequestrator  in  this  suit  shews  clearly  that  the  Court  did 
not  consider  him  as  a  trustee,  or  as  a  person  invested  with  any  interest  in  the  subject- 
matter  ;  and  in  conformity  to  that  view  the  judgment  of  the  Court  was  given.  Sir 
Thomas  Plumcr,  who  was  very  conversant  with  matters  of  this  sort,  directs  an  account 
to  be  taken  as  to  what  was  due  to  the  prior  incumbrancer,  then  next  as  to  the  subse- 
quent incumbrance)-,  and  then  an  account  of  what  had  been  received  by  the  prior 
receiver.  Then  it  was  said  that  the  surplus  money  should  be  paid  over  to  the  plaintiff, 
who  was  the  subsequent  creditor.  That  might  have  been  gross  injustice,  if  the  subse- 
quent sequestrator  was  a  trustee,  for  it  might  have  deprived  him  of  a  fund  out  of 
which  to  reimburse  himself.  That  case  goes  the  whole  length  of  shewing  that  the 
sequestrator  is  not  a  trustee :  he  is  that  which  he  has  always  been  treated  in  the 
text-books  as  being,  namely,  a  mere  bailiff  or  agent,  and  consequently  incapable  of 
sustaining  an  action. 

On  these  grounds,  I  am  of  opinion  that  the  nonsuit  was  right. 

Rule  discharged. 

[58]  The  Queen  v.  The  Eastern  Countie.s  Railway  Cojipany.  Exch.  of  Pleas. 
May  26,  1842. — By  a  coroner's  inquisition,  it  was  found  that  the  death  of  the 
individual  named  therein  was  caused  by  a  steam-engine  with  a  train  of  carriages 
running  off'  the  railway  ;  that  the  said  steam-engine  was  then  of  the  value  of 
£12.5,  and  was  then  the  property  and  in  the  possession  of  the  Eastern  Counties 
Railway  Company.  There  were  three  other  inquisitions  on  three  other  persons, 
in  precisely  the  same  form,  and  imposing  a  deodand  of  the  same  amount.  The 
deodands  having  been  estreated  into  the  Exchequer  under  3  &  4  W.  4,  c.  99,  the 
Court  refused  on  motion  to  stay  proceedings  on  three  of  the  inquisitions,  on  pay- 
ment of  £125  on  one  of  the  inquisitions,  on  the  ground  that  the  instrument 
moving  to  the  death  of  the  party  could  not  be  twice  forfeited  for  the  same 
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accident,  but  left  the  parties  to  their  remedy  by  traversing  or  setting  aside  the 
inquisitious 

[S.  C.  2  Dowl.  (N.  S.)  293 ;  6  Jur.  875.] 

A  coroner's  jury  having  been  summoned  to  inquire  into  the  cause  of  the  death  of 
one  William  Austin,  they  found  by  their  verdict,  that  on  the  18th  of  August,  1810,  a 
certain  railway  steam-engine,  with  a  train  of  carriages  containing  passengers,  &c.,  ran 
off  the  line  of  railway,  whereby  the  engineer  of  the  said  engine  was  hurt,  and  the 
boiler  thereof  exploded  ;  in  consequence  whereof  the  said  William  Austin  was  scalded 
and  burnt,  and  received  injury  of  which  he  afterwards  died  ;  and  the  inquest  pro- 
ceeded in  the  usual  form  to  state,  that  so  the  said  William  Austin,  in  manner  aforesaid, 
accidentally,  casually,  and  by  misfortune  came  by  his  death  ;  and  that  the  said  steam- 
engine  was  moving  to  the  death  of  the  said  William  Austin,  and  was  then  (that  is,  at 
the  time  of  the  inquest)  of  the  value  of  £12.5,  and  was  then  the  property  arid  in  the 
possession  of  the  Eastern  Counties  Railway  Company.  There  were  three  other  incpiisi- 
tions  on  three  other  persons,  which  were  precisely  in  the  same  form,  each  imposing  a 
deodand  of  the  same  amount.  These  four  deodands  having  been  estreated  into  this 
Court  under  the  stat.  3  &  4  Will.  4,  c.  99,  a  rule  was  obtained  by  Cresswell,  on  the 
part  of  the  company,  calling  upon  the  Attorney-General  to  shew  cause  why,  upon 
payment  of  one  sum  of  £125  in  satisfaction  of  one  of  the  above  inquisitions,  all  further 
proceedings  to  levy  the  rest  should  not  be  stayed.  The  rule  was  moved  upon  affidavits 
that  the  persons  in  the  several  inquisitions  named  had  met  their  deaths  by  one  and  the 
same  accident,  and  that  the  engine,  &c.  in  all  the  inquests  were  the  .same,  and  that 
consequently  the  engine  having  been  once  forfeited  in  re-[59]-spect  of  that  accident, 
and  a  deodand  imposed,  it  could  not  be  forfeited  a  second  time  in  respect  of  the  same 
accident. 

The  Attorney-General  (Jervis  was  with  him)  now  shewed  cause.  It  appears  from 
our  atiidavits,  that  the  sums  mentioned  in  these  verdicts  were  assessed  on  the  sup- 
position that  £500  was  the  proper  value  of  the  engine,  and  the  intention  of  the  jury 
was  to  divide  that  sum,  and  make  the  defendants  pay  the  amount  in  four  portions  of 
£125  each.  This  application  prays,  that  upon  payment  of  the  sum  assessed  in  one 
case,  the  said  inquisitions  may  be  quashed.  If  the  application  had  prayed,  that  on 
giving  up  the  engine  in  one  case  the  others  should  be  quashed,  it  might  have  been 
correct.  This  rule  was  moved  on  the  ground  that  the  instrument  causing  the  death 
cannot  be  forfeited  twice  for  the  same  accident ;  but  there  is  nothing  on  the  face  of 
the  inquisition  to  shew  that  the  deaths  of  these  four  persons  arose  from  the  same 
accident;  they  might  have  been  from  two  or  more  accidents.  But  assuming  the 
objection  to  be  well  founded,  the  proper  course  was  to  traverse  the  inquisition. 

Curling,  in  support  of  the  rule.  It  is  said  that  the  inquest  has  proceeded  under  a 
mistake,  and  that  the  jury  have  not  awarded  four  deodands  of  £125  each,  but  that 
they  awarded  one  deodand  of  £500,  according  to  the  number  of  persons  whose  deaths 
were  caused  by  the  accident.  But  that  is  not  so :  they  are  four  distinct  inquisitions. 
It  is  a  fi.xed  principle  of  law  that,  where  an  instrument  at  one  time,  or  on  one  occasion, 
causes  the  deaths  of  several  persons,  one  deodand  only  is  payable  in  respect  of  all. 
The  defendants  are  therefore,  only  bound  to  pay  one  deodand  of  £125.  The  facts  to 
shew  that  it  was  one  accident  may  be  proved,  though  they  do  not  appear  in  the 
inquisition.  In  Cripj^s  v.  Durchn  (Cowp.  640),  it  was  held  that  a  [60]  person  can 
commit  but  one  offence  on  the  same  day,  by  exei'cising  his  ordinary  calling  on  a 
Sunday,  contrary  to  the  stat.  29  Car.  2,  c.  27  ;  and  that  if  a  justice  of  peace  proceed  to 
convict  him  in  more  than  one  penalty  for  the  same  day,  it  is  an  excess  of  jurisdiction, 
for  which  an  action  of  trespass  will  lie  even  before  the  convictions  are  quashed.  If 
the  Crown  had  proceeded  in  the  old  common-law  mode,  by  process  on  the  inquisi- 
tions, the  defendants  might  have  traversed  them ;  but  where  the  deodands  are 
estreated  into  this  Court,  under  the  recent  act  3  &  4  Will.  4,  c.  99,  a  defendant  has 
no  other  mode  of  proceeding  than  by  applying  to  its  equitable  jurisdiction.  If  it 
be  shewn  that  it  was  one  accident  which  caused  the  death  of  the  several  persons, 
one  deodand  only  can  be  payable,  and  there  must  be  some  mode  of  getting  at  the  real 
facts  of  the  case. 

Lord  Abinger,  C.  B.  We  have  no  right,  on  motion,  to  travel  out  of  these  inquisi- 
tions, according  to  the  terms  of  which  the  Crown  is  entitled  to  four  engines,  or  four 
sums  of  £125  each.     If  we  were  to  do  so,  we  should  be  attempting  to  explain  the 
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I'ecord  by  extrinsic  evidence,  wliicli  we  ought  not  to  do.  If  \vc  are  to  go  out  of  the 
record,  the  affidavits  shew  that  the  jury  intended  to  impose  a  deodand  of  £500,  as  the 
value  of  this  engine ;  and  we  shall  not,  on  aflidavits,  do  anything  which  will  have  the 
effect  of  counteiacting  their  intention.  If  the  Company  are  not  liable  to  pay  more 
than  one  deodand,  they  must  adopt  some  other  mode  of  proceeding. 

Alder.son,  B.  The  day  is  immaterial,  and  is  no  essential  part  of  the  finding. 
These  inquisitions  are  consistent  with  the  supposition  of  the  deaths  having  occurred 
on  different  days,  and  by  different  engines.  Then  it  is  said,  that  this  is  an  application 
to  our  equitable  jurisdiction  ;  but  if  we  go  out  of  the  record  at  all,  we  must  go  out 
of  it  on  one  side  as  well  as  on  the  other.  It  is  in  the  power  of  the  de-[61]-fendants 
to  redeem  the  whole  sum  of  £500,  by  giving  up  the  engine ;  and  if  they  ask  us  for 
equity,  they  must  begin  by  doing  equity  themselves. 

GuRNEY,  B.,  concuried. 

Eule  discharged. 

Barker  v.  Birt.  Exch.  of  Pleas.  May  26,  1842. — A  company  having  contiacted 
a  debt  with  the  plaintiff,  and  the  debt  not  being  paid,  he  laid  an  attachment  on 
money  of  theirs  in  the  hands  of  bankers.  While  the  attachment  was  in  force, 
the  defendant,  representing  himself  to  be  a  director  of  the  company,  called  on 
the  plaintiff's  attorney  for  the  purpose  of  making  an  arrangement  about  the  debt, 
when  it  was  agreed  that  the  following  letter  should  be  written  by  the  defendant 
to  the  plaintiff,  which  was  accordingly  done  :  "  As  director  of  the  B.  W.  Company, 
I  have  to  request  you  will  accept  the  sum  of  £50  on  account  of  your  claim  of 
1161.  19s.  7d.  against  the  company;  and  in  consideration  of  your  withdrawing 
the  attachment  against  the  funds  of  the  company,  I  agree  on  the  part  of  myself 
and  on  behalf  of  the  other  directors,  to  pay  you  the  balance  of  661.  19s.  7d.  &c. 
on  the  27th  of  August  next:" — Held,  that  this  letter,  coupled  with  the  above 
facts,  was  evidence  of  an  account  stated  ;  and  that  it  was  no  answer  to  shew  that 
the  defendant  was  not  a  member  of  the  company  when  the  original  debt  was 
contracted. 

[S.  C.  11  L.  J.  Ex.  375  ;  6  Jur.  736.] 

Assumpsit  for  work  and  labour  and  materials,  for  money  paid,  foi-  interest,  and 
on  an  account  stated.     Plea,  non  assumpsit. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  last  Hilary 
Term,  it  appeared  that  the  plaintiff  was  an  advertising  agent,  to  whom  the  British 
Waterproofing  Company  had  incurred  a  debt  of  1161.  I7s.  6d.  for  advertisements,  up 
to  the  month  of  July  1839,  when  they  ceased  to  employ  him.  The  defendant  did 
not  become  a  member  of  the  company  till  the  ensuing  month  of  December,  when  he 
was  also  elected  a  director.  In  April  1840,  the  plaintiff  attached  the  funds  of  the 
company  in  the  hands  of  their  bankers,  whei-eupon  the  defendant  called  upon  him, 
introducing  himself  as  a  director,  and  proposed  th.at  the  attachment  should  be  with- 
drawn upon  the  payment  of  £50,  and  the  defendant's  giving  him  the  following 
undertaking,  which  was  assented  to  : — 

"London,  27th  of  April,  1840. 

"  Sir, — As  a  director  of  the  British  Waterproofing  Company,  I  have  to  request  you 
will  accept  the  sum  of  £50  on  [62]  account  of  your  claim  of  1161.  17s.  6d.  against  the 
directors  of  the  company,  for  advertisements  ;  and  I  agree  on  my  own  part,  and  on 
behalf  of  the  other  directors  of  the  company,  to  pay  you  the  balance  of  661.  17s.  6d., 
with  interest  at  £5  per  cent,  per  annum  from  this  day,  on  the  27th  day  of  August 
next. — I  am,  sir,  &c.  "  W.  BiRT. 

"  To  Mr.  C.  Barker." 

The  £50  was  paid,  and  the  attachment  withdrawn,  and  this  action  was  brought 
to  recover  a  portion  of  the  balance  of  661.  17s.  6d.,  which  had  not  been  paid  in  accord- 
ance with  the  agreement.  The  above  undertaking  was  put  in  and  read  at  the  trial, 
as  evidence  of  an  account  stated.  Crowder,  for  the  defendant,  proposed  to  shew  that 
the  defendant  was  not  a  member  of  the  company  at  the  time  when  the  work  was 
done,  and  contended  that  the  above  letter  must  be  considered  as  a  guarantee  or  special 
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agreement  to  be  answerable  for  the  debt  of  another,  and  was  not  evidence  of  an 
account  stated  ;  and  that,  to  render  the  defendant  lialjle,  a  special  count  ought  to 
have  been  inserted.  The  learned  Judge,  however,  was  of  opinion  that  the  promise 
contained  in  it,  coupled  with  the  fact  of  the  attachment  having  been  withdrawn,  was 
evidence  from  which  an  account  stated  might  be  inferred,  and  directed  the  jury 
accordinglj',  who  found  for  the  plaintiff  for  the  amount  claimed.  Crowder  having 
obtained  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial  on  the  ground  of 
misdirection, 

Martin  now  shewed  cause.  The  letter,  coupled  with  the  other  facts  proved,  was 
good  evidence  of  an  account  stated.  This  document  does  not  amount  to  a  guarantee, 
but  was  merely  evidence  of  the  terms  on  which  the  defendant  became  a  partner  and 
took  upon  himself  the  debts  of  the  company,  and  was  evidence  to  go  to  the  jury  of  an 
account  stated.  It  begins  bv  requesting  the  plaintiff  to  accept  the  sum  of  £.50  [63]  on 
account  of  his  claim  on  the  company,  and  the  writer  agrees  on  his  own  part  and  on 
behalf  of  the  other  directors  to  pay  the  balance.  There  is  nothing  in  the  nature  of  a 
guarantee  in  that.  It  is  a  usual  thing  for  persons  coming  into  a  company  to  take 
upon  them  the  debts  of  the  company.     It  is  ample  evidence  on  the  account  stated. 

Crowder,  in  support  of  the  rule.  The  letter  must  be  taken  in  conjunction  with 
the  evidence  that  the  defendant  became  a  director  after  the  work  was  done  and  the 
debt  incurred.  The  persons  who  were  then  members  remained  liable.  This  amounted 
to  a  special  agreement  between  the  parties,  for  a  valid  consideration,  that  if  the 
plaintiff  would  withdraw  the  attachment,  the  defendant  would  pay  the  balance ;  and 
it  ought  therefore  to  have  been  declai-ed  on  as  such.  When  a  man  promises  on  good 
consideration  to  pay  the  amount  of  an  account  found  to  be  due,  unconditionally,  it  is 
agreed  that  that  would  be  good  evidence  to  support  an  account  stated,  because  it  is 
an  acknowledgment  that  a  debt  is  due  at  the  time  ;  but  this  is  an  agreement  partly 
written  and  partly  oral,  whereby  the  defendant  not  onl}'  undertakes  to  pay  the  debt 
of  other  pai'ties,  but  the  pi'omise  is  in  its  terms  conditional.  And  the  evidence  is  that 
the  attachment  was  withdrawn  the  next  day  in  pursuance  of  such  agreement. 

Lord  Abinger,  C.  B.  If  we  take  the  words  of  this  letter  in  their  obvious  mean- 
ing, they  amount  to  an  acknowledgment  that  the  defendant  and  his  brother  directors 
were  debtors  to  the  plaintiff  for  the  amount  of  the  work  done,  and  that  he  undertakes 
to  pay  the  balance  remaining  due.  The  defendant  contends  that  he  is  not  liable,  at 
least  in  this  form  of  action,  because  he  was  not  a  member  of  the  company  when  the 
debt  was  contracted.  I  do  not  think  he  ought  to  be  allowed  to  say  so  now,  for  he  has 
admitted  by  this  letter  that  he  was  a  member  of  it,  and  in  [64]  consequence  of  that 
admission  got  out  of  the  hands  of  the  bankers  the  money  which  the  plaintiff'  would 
otherwise  have  had.  In  my  opinion,  if  a  party  acknowledges  the  correctness  of  a 
stated  account,  and  in  consideration  of  an  agreement  to  give  him  time,  pays  part  of 
the  debt,  and  undertakes  to  pa}'  the  balance,  that  is  evidence  of  an  account  stated. 

Alderson,  B.  Surely  this  letter  is  evidence  of  an  account  stated.  It  admits  the 
correctness  of  the  claim  upon  the  company  of  which  the  writer  states  himself  to  be 
a  director,  and  promises,  on  his  own  account  and  that  of  the  other  directors,  to  pay 
the  balance.  Then  would  the  fact  proposed  to  be  proved,  that  he  was  not  a  member 
at  the  time  the  debt  was  contracted,  be  any  answer?     I  think  not. 

GuRNEY,  B.  The  letter  contains  an  admission  that  a  balance  is  due,  and  that  the 
defendant  is  a  director  of  the  company.  Is  not  that  evidence  to  shew  that  he  has 
taken  this  debt  upon  himself? 

RoLFE,  B.,  concurred. 

Eule  discharged. 

[65]  Beechey  r.  Quentery  and  Another.  Exch.  of  Pleas.  June  1,  1842.— 
Under  the  general  lighting  and  watching  Act,  3  &  4  W.  4,  c.  90,  a  majority  of 
two-thirds  of  the  rate-payers  of  a  parish  is  required  on\y  at  the  original  meeting 
to  be  held  under  the  9th  section,  for  determining  as  to  the  adoption  of  the  act, 
and  as  to  the  amount  which  the  inspectors  shall  have  power  to  call  for  in  any 
year :  but  where  the  parish  has  adopted  the  provisions  of  the  act,  a  majority  of 
two-thirds  is  not  necessary,  in  order  to  determine  the  amount  to  be  laised  for 
the  purpose  of  the  act  in  a  subsequent  year,  under  s.  18,  but  the  resolution 
of  a  simple  majority  of  the  rate-payers  voting  at  the  meeting  called  for  that 
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purpose,  or,  in  case  of  a  poll  being  demanded,  of  the  rate-payers  voting  upon  it, 
is  suflScient. 

[S.  C.  11  L.  J.  Ex.  420.] 

This  was  an  action  of  trespass,  brought  against  the  defendants,  two  justices  of  the 
borough  of  Wokingham,  for  the  purpose  of  trying  the  validity  of  a  rate  made  for 
lighting  the  town  and  parish  of  Wokingham,  under  the  provisions  of  the  statute  3  & 
4  Will.  4,  c.  90.  The  facts  were  stated  for  the  opinion  of  the  Court  in  a  special  case, 
which  stated  as  follows  : — 

On  the  7th  of  December,  1840,  the  town  and  parish  of  Wokingham  duly  adopted 
the  provisions  of  the  stat.  3  &  4  Will.  4,  c.  90,  and,  having  elected  seven  inspectors, 
empowered  them  to  call  for  the  sum  of  £250,  in  order  to  carry  into  effect  the  provi- 
sions of  the  said  act,  for  the  succeeding  year.  On  the  13th  December,  1841,  a  meeting 
of  rate-payers  was  held,  in  compliance  with  the  ISth  section  of  the  act,  for  the  purpose 
(amongst  other  things)  of  deteimining  the  amount  of  the  money  to  be  raised  for  the 
purposes  of  the  act,  for  the  current  year ;  and  it  was  there  proposed  that  £250  should 
be  raised  for  that  purpose  ;  whereupon  an  amendment  was  moved,  substituting  the 
sum  of  £20.  The  original  motion  was  carried  by  a  majority  of  52  to  48  ;  but  the 
chairman  being  of  opinion  that  a  majority  of  two-thirds  of  the  rate-payers  present  at 
the  meeting  was  necessary  to  determine  the  question  of  amount,  declared  that  the 
original  motion  was  lost,  and  a  poll  was  then  demanded  under  the  9th  section,  by 
eight  of  the  rate-payers  present,  upon  the  question  whether  the  amount  to  be  raised 
for  the  purposes  of  the  cuirent  year  should  be  £250  or  £20.  The  poll  was  afterwards 
taken,  and  the  result  was  a  majorit}'  in  favour  of  the  lai'ger  amount,  but  not  a  majority 
consisting  of  two-thirds,  even  of  the  rate-payers  voting  at  the  poll ;  and  thereupon 
the  inspectors  duly  issued  an  order  on  the  overseers  to  raise  the  sum  of  £250  for  the 
current  year,  and  the  defendants,  [66]  upon  the  plaintiff's  refusal  to  pay  the  calls  so 
made  by  the  overseers,  granted  a  distress  warrant  against  him. 

The  question  stated  for  the  opinion  of  the  Court  was,  whether,  under  the  circum- 
stances, the  inspectors  could  legally  require  a  rate  to  be  made  for  the  purpose  of 
raising  the  said  sum  of  £250 ;  the  plaintiff  contending  that  the  rate  was  altogether 
illegal,  because  the  proposal  that  the  said  sum  of  £250  should  be  the  amount  of  money 
to  be  raised  foi'  the  puiposes  of  the  act  for  the  current  3'ear,  was  neither  carried  by  a 
majority  of  two-thirds  of  the  rate-payers  assembled  at  the  meeting  of  the  1 8th  December, 
1841,  nor  by  a  majority  of  two-thirds  of  the  rate-payers  qualified  to  vote,  and  who 
voted  at  the  poll ;  and  the  defendants  contending  that  a  majority  of  two-thirds  of  the 
rate-payers  was  only  required  for  the  purpose  of  determining  the  question  of  the 
adoption  of  the  act  by  the  parish,  and  not  for  the  purpose  of  determining  the  amount 
to  be  raised  for  the  current  expenses  of  the  year  succeeding  the  year  of  its  adoption. 

If  the  Court  should  be  of  opinion  in  favour  of  the  former  view  of  the  case,  judg- 
ment was  to  Ije  entered  for  the  plaintiff  by  confession,  for  such  sum  as  the  Court  should 
direct :  if  in  favour  of  the  latter  view,  judgment  of  non-pros  to  be  entered. 

Hayes,  for  the  plaintiff.  The  first  question  is,  whether  a  poll  is  demandable  under 
the  9th  section  of  the  act  of  Parliament,  on  the  question  as  to  the  amount  to  be  raised 
in  the  second  year  of  its  adoption  ;  if  it  be,  it  seems  to  be  clear  that,  in  order  to  decide 
it,  section  12  requires  a  majority  of  two-thirds.  The  5th  section  enacts,  that  on  a 
requisition  by  three  rate-payers  of  the  pai'ish,  a  meeting  of  the  rate-payers  shall  be 
held,  for  the  purpose  of  determining  whether  the  provisions  in  the  act  contained  shall 
be  adopted  and  carried  into  execution  in  the  parish  :  and  section  8  provides,  that  if, 
at  such  meeting  it  shall  be  de-[67]-termined  by  a  majority,  consisting  of  two-thirds 
of  the  votes  of  the  rate-payers  present,  that  the  provisions  of  the  act  shall  be  adopted, 
they  shall  thereupon  take  effect,  and  inspectors  shall  be  appointed.  Then,  by  .sect.  9, 
it  is  enacted,  "  that  the  rate-payers  shall,  at  their  first  meeting,  or  at  some  adjourn- 
ment thereof,  and  so  on  from  time  to  time  in  every  succeeding  j'ear,  at  a  meeting  to 
be  called  for  that  purpose  in  mannei'  hereinafter  mentioned,  fix  and  determine  the 
total  amount  of  monc}'  which  the  inspectors  shall  have  power  to  call  for  in  any  one 
year,  in  order  to  cany  into  effect  the  provisions  of  this  act :  provided  nevertheless, 
that  any  five  rated  inhabitants,  qualified  to  vote  as  hereinafter  mentioned,  may,  at 
such  meeting  or  adjournment  thereof,  demand  a  poll  to  be  taken  of  the  rate-payers 
qualified  to  vote,  upon  the  question  as  to  whether  this  act  and  the  provisions  thereof, 
or  any  part  thereof,  shall  be  adopted  in  such  parish,  and  also  as  to  the  amount  of 
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money  to  be  raised  in  the  succeeding  yenv  for  the  purposes  thereof,  and  the  number 
of  inspectors  to  be  elected  at  such  meeting."  The  words  "such  meeting  or  adjourn- 
ment thereof,"  in  this  proviso,  appl\',  In-  reference  to  the  former  part  of  the  section, 
to  the  meetings  to  be  held  in  ever}-  succeeding  year,  for  determining  the  amount  to  be 
raised,  as  well  as  to  the  original  mecling  for  determining  on  the  adoption  of  the  act, 
and  a  poll  is,  therefore,  demandable  at  all  such  meetings.  The  form  of  notice  of  the 
poll,  and  of  the  voting  paper,  gi\'en  in  the  10th  section,  leave  the  question  in  doubt: 
and  even  if  they  appear  to  have  reference  only  to  the  first  year,  they  caniiot  be  held 
to  control  the  preceding  section  of  the  act.  [Alderson,  B.  For  the  purpose  of  the 
adoption  of  the  act,  a  poll  is  required,  in  order  to  give  absent  rate-payers  an  opportunity 
of  exercising  their  opinion.  But  is  it  not  a  general  rule,  that  when  a  thing  is  to  be 
decided  on  by  a  majority  of  votes,  they  are  to  be  taken  by  poll,  if  recpiired  1]  Yes ; 
Camphell  v.  Maund  (5  Ad.  &  E.  865;  1  Nev.  &  F.  558)  [68]  is  an  authority  to  that  effect. 
Then,  secondly,  if  a  poll  was  demandable,  a  majority  of  two-thirds  was  necessary  to 
the  decision.  The  poll  could  only  be  taken  according  to  the  provisions  of  the  act, 
which  recognises  only  a  majority  of  two-thirds.  The  12th  section  directs  the  church- 
wardens to  declare  whether  or  not  two-thirds  of  the  votes  given  have  been  given  in 
favour  of  the  adoption  of  the  act,  and  also  as  to  the  sum  of  money  to  be  raised  in  the 
succeeding  year :  and  then  follows  a  proviso,  "  that  in  case  of  a  poll  being  demanded 
as  aforesaid,  the  adoption  or  non-adoption  of  this  act,  with  the  sum  to  be  raised,  and 
the  number  of  inspectors  to  be  elected  as  aforesaid,  shall  be  decided  by  such  inmiber 
of  votes  as  aforesaid,"  that  is,  by  a  majority  of  two-thirds.  [Alderson,  B.  I  think 
the  true  construction  of  the  act  is,  that  the  amount  to  be  raised  is  to  be  fixed  at  the 
first  meeting:  they  are  to  vote,  in  the  first  instance,  such  a  sum  as  they  are  not  to 
exceed  in  any  one  year.]  The  18th  section  appears  to  be  inconsistent  with  that  view  : 
it  enacts  that  the  inspectors  are  to  give  notice,  at  the  expiration  of  twelve  months 
from  the  day  of  the  adoption  of  the  act,  to  the  churchwardens,  that  they  are  ready 
to  produce  their  accounts,  and  the  churchwardens  are  thereupon  to  give  notice  of  a 
meeting,  for  that  purpose,  for  the  election  of  inspectors,  and  "for  determining  the 
amount  of  the  money  to  be  raised  for  the  purposes  of  the  act,  for  the  current  year:" 
and  in  every  future  year,  such  meeting  is  to  be  held  on  the  same  day.  [Alderson,  B. 
That  is  subject  to  the  original  limit  fixed  by  the  majority  of  two-thirds ;  but  in  that 
case,  no  more  is  required  than  a  simple  majority.  Guiney,  B.  After  the  act  is 
adopted,  there  is  no  need  of  a  majority  of  two-thirds  for  any  subsequent  purpose ; 
and  by  the  15th  section,  after  three  years,  the  act  may  be  abandoned  by  a  simple 
majority.] 

Kelly,  contra,  was  stopped  by  the  Court. 

[69]  Alderson,  B.  I  am  clearly  of  opinion  that  the  defendants  are  entitled  to 
the  judgment  of  the  Court.  The  true  construction  of  the  act  is,  that  at  a  meeting  called 
in  a  particular  way,  subject  to  certain  regulations,  whereby  the  matter  shall  be  fully 
canvassed,  the  rate-payers  are  to  be  called  together  to  determine  whether  the  act  shall 
be  adopted,  with  this  term,  that  more  than  a  certain  sum,  then  to  be  fixed,  shall  not 
be  called  for  in  any  year.  That  question  is  to  be  determined  by  a  majoi'ity  of  two- 
thirds  of  the  votes  of  the  rate-payers  present  at  the  meeting  ;  and  if  a  poll  be  demanded, 
by  two-thirds  of  the  votes  of  the  rate-payers  qualified  to  vote,  who  must  constitute 
a  clear  majority  of  the  rate-payers  of  the  parish.  The  sum  then  agreed  to  is  to  be 
the  limit  of  the  amount  to  be  called  for  in  any  year ;  but  when  once  this  has  been  so 
decided,  the  parish  are  bound  by  the  provisions  of  the  act  for  three  years.  The  words 
"in  every  succeeding  year,"  in  the  9th  section,  apply  to  meetings  held  under  the  16th 
section,  to  determine  upon  the  adoption  of  the  act,  where  the  proposition  for  its 
adoption  has  not  been  carried  at  the  first  meeting  convened  for  that  purpose  under 
the  former  section.  That  section  enacts,  that  in  the  event  of  a  majority  of  two-thiids 
not  having  determined  to  adopt  the  provisions  of  the  act,  it  shall  not  be  lawful  for 
the  inhabitants  to  meet  again  in  less  than  one  year  from  the  period  at  which  such 
meeting  shall  have  been  convened.  The  demand  of  poll,  therefore,  in  the  9th  section, 
applies  only  to  the  first  meeting  for  the  adoption  of  the  act,  or  some  adjournment 
thereof,  or  to  a  meeting  to  be  called  for  the  adoption  of  the  act  in  a  succeeding  year, 
under  the  16th  section  :  then  the  poll  is  to  be  taken  and  declared  in  the  manner 
provided  for  by  the  10th,  11th,  and  12th  sections.  It  is  clear,  therefore,  that  this 
demand  of  poll  applies  only  to  the  question  of  the  amount  to  be  raised,  as  part  of  the 
general  question  as  to  the  adoption  of  the  act ;  and  when  that  has  once  been  deter- 
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rained,  the  parish  are  bound  to  the  act  for  three  years :  [70]  and  then  comes  the 
provision  of  the  18th  section,  by  which  a  meeting  is  to  be  called  for  the  purpose  of 
determining  how  much,  up  to  or  short  of  the  original  amount  agreed  to,  shall  be  levied 
in  any  succeeding  year.  That  is  to  be  determined  in  the  ordinary  way,  that  is,  by 
a  simple  majority.  I  think,  therefore,  that  the  inspectors  in  this  case  were  entitled 
to  call  for  the  full  amount  of  the  £"250,  which  was  agreed  to  by  a  majority  of  the 
rate-payers,  and  that  the  i-ate  is  perfectly  good. 

GURNEY,  B.  I  am  of  the  same  opinion.  The  proposal  of  the  smaller  sum  amounted 
in  fact  to  a  repeal  of  that  clause  of  the  act  which  bound  the  parish  by  the  adoption 
of  its  provisions  for  three  years. 

KOLFE,  B.,  concurred. 

Judgment  for  the  defendant. 

GiBBS  V.  Potter.  Exch.  of  Pleas.  May  31,  1842. — On  a  shipment  of  a  cargo  from 
Valparaiso  to  England,  the  bill  of  lading  described  the  property  as  "  1338  hard 
dollars,"  which  was  a  coin  current  at  Valparaiso  at  the  time : — Held,  that  this 
was  a  sufficient  compliance  with  the  provisions  of  the  stat.  26  Geo.  3,  c.  86,  s.  3, 
it  being  the  current  coin  of  the  place  where  the  shipment  was  made. — Qua3re, 
whether  that  statute  is  at  all  applicable  to  the  case  of  shipments  made  in  places 
not  subject  to  the  British  laws. 

[S.  C.  11  L.  J.  Ex.  37G  ;  6  Jur.  586.] 

Case.  The  declaration  stated,  that  the  plaintiffs  shipped  1338  hard  dollars  on 
board  a  certain  ship  belonging  to  the  defendants,  to  be  by  them  carried  in  the  said 
ship  from  Valparaiso  in  South  America  to  Liverpool  or  London,  at  the  option  of  the 
consignees ;  and  if  at  the  former  port,  then  to  be  further  conveyed  by  the  defendants 
to  London  by  land,  saving  all  casualties  arising  from  the  act  of  God  or  the  Queen's 
enemies ;  and  averred  a  loss  of  the  said  dollars  by  negligence  on  the  part  of  the 
defendants. 

Pleas,  first,  not  guilty ;  secondly,  that  at  the  time  of  the  said  shipping  and  lading, 
the  said  dollars  consisted  of  [71]  a  certain  large  quantity  of  silver,  and  that  the  same 
were  feloniously  stolen  out  of  the  said  ship,  without  the  privity  of  the  defendants, 
and  that  neither  the  owners  nor  the  shippers  thereof  inserted  in  their  bill  of  lading, 
or  otherwise  made,  any  declaration  in  writing  of  the  true  nature,  quality,  and  value 
of  the  said  goods,  according  to  the  form  of  the  statute,  &c.     Keplication,  de  injuria. 

At  the  trial  before  Alderson,  B.,  at  the  last  Spring  Assizes  for  Surrey,  it  appeared 
that  the  plaintiffs,  who  were  English  merchants  residing  at  Valparaiso,  had  there 
shipped  these  dollars  on  board  a  ship  of  which  the  defendants  were  registered  owners, 
and  delivered  with  them  a  bill  of  lading,  which  merely  described  them  as  "  1338  hard 
dollars."  It  appeared  also  from  the  evidence,  that,  at  the  time  of  the  above  shipment, 
hard  dollars  were  current  in  Valparaiso  but  not  in  England  ;  nor  wei'e  they  sold  here  as 
bullion,  but  by  weight;  and  their  value  in  the  market  was  influenced  by  the  rate  of 
exchange  between  the  two  countries.  The  principal  value  of  the  dollar  in  England 
depended  on  what  it  might  fetch  on  being  sent  abi'oad.  On  this  state  of  the  evidence, 
it  was  objected  that  the  defendants  were  not  liable,  the  provisions  of  the  26  Geo.  3, 
c.  86,  s.  3,  not  having  been  complied  with.  That  statute  enacts,  that  "  no  master  or 
owner  of  any  ship  or  vessel  shall  be  subject  or  liable  to  answer  for  or  make  good  to 
any  one  or  more  person  or  persons,  any  loss  or  damage  which  may  happen  to  any 
gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones,  which  from  and  after  the 
passing  of  this  act  shall  be  shipped,  taken  in,  or  put  on  board  any  such  ship  or 
vessel,  by  reason  or  means  of  any  robbery,  embezzlement,  making  away  with,  or 
secreting  thereof,  unless  the  owner  or  shipper  thereof  shall,  at  the  time  of  shipping 
the  same,  insert  in  his  bill  of  lading,  or  otherwise  declare  in  writing  to  the  master, 
owner,  or  owners  of  such  ship  or  vessel,  the  true  nature,  quality,  and  value  of  such 
gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones."  [72]  The  learned  Judge, 
however,  ovei'ruled  the  objection,  and  dii-ected  a  verdict  for  the  plaintiffs  for  the  value 
of  the  dollars,  reserving  leave  to  the  defendants  to  move  to  enter  a  verdict  on  the 
second  issue,  on  the  point  made  at  the  trial.  Channell,  Serjt.,  having  obtained  a  rule 
to  shew  cause  accordingly. 

Peacock  (and  Thesiger  was  with  him)  now  shewed  cause,     First,  the  dollars  were 
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sufficientlj'  rleserilied  as  dollars  of  the  valiiu  they  obtained  acoordin>;  to  the  eiii-i-eney 
of  the  country  where  they  were  shipped.  That  is  tlie  only  description  which  could  be 
given  with  any  safety,  because  the  value  in  this  country  would  depend  upon  the  rate 
of  exchange  at  the  time,  which  could  not  be  known  at  the  time  at  the  place  of  ship- 
ment, and  therefore  it  was  impossible  to  descrilie  their  value  in  British  money.  But 
they  are  always  of  the  same  value  at  Valparaiso,  where  they  are  current.  Therefore, 
to  describe  them  as  "1338  hard  dollars  "was  the  pi'oper  mode.  1  hi!  object  of  the 
act  was  mei'ely  to  put  the  owners  of  the  vessel  on  theii-  guard  that  the  package  was 
a  valuable  one.  If  the  owners  were  resident  there,  they  would  be  more  accurately 
informed  of  their  responsibility  by  a  statement  of  the  value  in  the  current  coin  of 
their  own  country  than  of  this  ;  and  if  they  were  not  resident  there,  the  captain,  who 
is  their  agent,  would  necessarily  be  acquainted  with  the  money  of  the  country'  with 
which  he  was  trading.  Secondly,  the  provision  in  the  statute  does  not  extend  to 
contracts  made  abroad,  and  therefore  the  lex  loci  contractus  would  apply,  and  govern 
the  engagement.  The  shipment  was  made  at  Valparaiso,  and  the  conti'act  was  entered 
into  there.  There  is  no  allegation  in  the  plea  that  these  parties  were  Bi-itish  subjects, 
or  bound  by  the  English  law.  There  is  no  evidence  of  there  being  any  law  at 
Valparaiso  which  requires  the  nature,  quality,  and  value  of  the  goods  to  be  described. 
The  plea  says,  that  neither  the  owneis  nor  the  shippei's  [73]  thereof  inserted  in  the 
bill  of  lading  the  true  nature,  (juality,  and  value  of  the  goods,  according  to  the  form  of 
the  statute.  That  was  an  important  allegation,  which  required  to  be  proved,  and  the 
defendants  ought  to  have  shewn  that  there  was  such  a  law  at  that  place,  and  proved 
that  law  as  all  foreign  laws  are  proved  as  matters  of  fact.  Thei'e  is  no  allegation  that 
this  was  a  British  ship,  or  that  the  parties  were  British  subjects,  and  therefore  the 
parties  must  be  presumed  to  have  contracted  according  to  the  law  of  the  country 
where  the  contract  was  made 

Petersdorft',  in  support  of  the  rule.  There  is  a  condition  precedent  to  the  recovery 
of  the  price  of  articles  of  this  nature,  which  have  been  stolen,  that  the  value  should 
be  stated  in  the  manner  required  by  the  laws  of  this  country.  The  value  of  the 
dollars  should  be  stated  according  to  their  value  in  England,  and  not  in  foreign  coin, 
which  the  Court  cannot  recognise.  In  a  declaration  on  a  bill  of  exchange  for  the 
payment  of  so  many  hard  dollars,  evidence  must  be  given  to  shew  their  value  in 
English  money  ;  and  an  indictment  for  stealing  a  hard  dollar,  without  alleging  it  to 
be  of  some  value  in  English  money,  would  be  insufficient.  Suppose  this  had  been 
gold  or  silver  in  bars,  would  it  have  been  sufficient  to  have  described  it  as  of  the  value 
of  so  many  hard  dollars  ?  Clearly  not,  as  the  enumeration  in  hard  dollars  communicates 
no  correct  ascertained  value  to  the  jury. 

Lord  Abinger,  C.  B.  I  am  clearly  of  opinion  that  the  verdict  was  right,  and 
ought  not  to  be  disturbed  Even  supposing  the  act  does  apply  to  the  case  of  ship- 
ments made  in  foreign  countries  at  all,  it  can  only  apply  so  far  as  to  require  the 
declaration  of  value  to  be  made  in  the  current  coin  of  the  country  where  the  shipment 
is  made ;  for  how  absurd  would  it  be  for  us  in  England  to  make  a  law  to  compel  a 
Spaniard,  who  might  have  occasion  to  ship  dollais  [74]  at  Valpai'aiso,  to  declare  on 
the  back  of  his  bill  of  lading  the  value  of  those  dollars  in  English  currency.  Such  a 
law  would  manifestly  tie  most  absurd.  The  object  of  the  act  manifestly  was  to 
impose  on  the  shipper  the  onus  of  giving  notice  to  the  shipowner  of  the  nature  of  the 
goods  intrusted  to  him  to  carry,  and  that  is  perfectly  .satisfied  bj^  the  value  being 
declared  in  hard  dollars,  or  whatever  else  the  current  coin  may  be  of  the  place  where 
the  shipment  is  made.  But  I  have  great  doubts  as  to  the  extent  of  the  operation  of 
this  act.  The  present  action  is,  it  is  true,  brought  on  an  English  bill  of  lading,  and  so 
far  may  be  distinguishable ;  but  suppose  the  case  of  a  contract  like  this,  transitory  in 
its  very  nature,  made  in  a  foreign  nature  in  a  foreign  port,  between  two  parties  who 
are  foreigners,  how  absurd  would  it  be  for  us  to  make  laws  regulating  the  mode  in 
which  they  .should  transmit  goods  from  one  country  to  another  !  At  most,  the  statute 
could  only  apply  where  the  shipment  is  made  to  England,  and  in  which  case  a 
declaration  of  value  accoi'ding  to  the  current  coin  of  the  country  would  be  sufficient. 
This  rule  must  therefore  be  discharged. 

Alderson,  B.     I  am  still  of  the  opinion  I  expressed  at  Nisi  Prius  in  this  case, 

I  that  the  second  issue  on  this  record  ought  to  be  found  for  the  plaintiffs      There  can 

I'  be  no  doul)t  that  the  declaration  of  the  value  of  the  goods  mn.st  be  made  at  the  place 

of  shipment ;  and  then  comes  the  question,  whether  it  is  sufficient  for  the  shipper  to 
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ni;il<c  that  declaration  accoifliiig  to  the  current  coin  of  that  place  ;  and  I  think  that  in 
holdinj;  the  afliiniativc  of  that  proposition,  we  shall  give  more  eli'eet  to  the  pixn'isions 
of  this  act  of  Parlianieiit,  because  the  shipowner,  who  must  know  the  value  of  the 
current  coin  at  that  place,  is  thereby  enabled  to  form  the  most  accurate  judgment  as 
to  the  degree  of  care  to  be  bestowed  on  the  goods  entrusted  to  him.  Suppose,  instead 
of  dollars,  the  articles  shipped  were  jewels  or  [75]  precious  stones,  would  it  not  be  by 
far  the  best  plan  to  state  how  much  they  were  worth  in  the  coin  of  Valparaiso  than  in 
the  coin  of  England,  where  their  value  would  be  in  a  great  degi'ee  matter  of  specula- 
tion 1  The  question,  in  short,  is  this  ;  does  the  act  require  the  value  of  the  goods  to 
be  stated  according  to  their  actual  value  at  the  place  of  shipment,  or  according  to  a 
speculative  value  which  they  may  possess  on  their  arrival  in  another  country  1  The 
latter  arrangement  would  be  a  very  bad  one. 

GuRNEY,  B.,  concurred, 

RoLFE,  13.  I  am  of  the  .same  opinion.  At  the  time  this  rule  was  granted,  I 
entertained  some  doubt  on  the  point,  owing  to  this  consideration,  that  supposing  a 
man  at  Valparaiso  were  to  ship  10,000  sovereigns  at  that  port  for  England,  would  it 
not  be  sufficient  in  his  bill  of  lading  to  say  that  the  shipment  consisted  of  10,000 
sovereigns,  without  adding  their  value  in  dollars'?  But  I  think  that  doubt  arose  from 
a  misapprehension  as  to  the  words  used  in  the  act,  which  does  not  say  that  you  must 
state  the  money  value  of  the  goods  shipped,  but  that  you  must  state  their  "  true 
nature,  quality,  and  value,"  which  means,  not  that  you  must  state  the  actual  true 
quality  or  value  of  the  articles  in  money,  which  in  many  cases  might  be  impossible, 
but  that  so  far  as  the  nature  of  the  thing  allows  you  to  do  so,  you  will  give  the  value 
of  the  goods  or  precious  stones  as  nearly  as  you  can.  I  do  not,  however,  .say  that  the 
description  might  not  be  good  either  way,  either  describing  them  as  being  of  the 
value  of  so  many  pounds  sterling,  or  as  is  the  case  here,  1338  hard  dollars  only. 

Rule  discharged,  (a) 

[76]  Heeles  v.  Kidd.  Exch.  of  Pleas.  June  3,  1842. — In  a  town  cause,  where 
issue  is  joined  in  term,  the  defendant  is  entitled  to  move  for  judgment  as 
in  a  ease  of  nonsuit  in  the  next  term  but  one,  although  no  notice  of  trial  have 
been  given. 

[S.  C.  11  L.J.  Ex.  369.] 

In  this  case  Cooper  had  obtained  a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit. 
It  was  a  town  cause.  Issue  was  joined  on  the  31st  January,  1842  (the  last  day  of 
Hilary  Term),  and  no  notice  of  trial  had  been  given. 

Hoggins  shewed  cause,  and  referred  to  Itigijins  v.  Stanley  (2  Man.  &  Gr.  336)  as 
the  last  case  on  this  subject,  and  as  being  a  direct  authority  that  this  motion  was 
made  too  soon.  He  mentioned  also  the  cases  of  Duc/gan  v.  IVilhmham  (1  sScott,  N.  R. 
212  ;  1  Man.  &  Gr.  240),  and  Doe  d.  Balls  v.  Margrave  (1  Scott,  N.  R.  213,  n.  ;  1  Man. 
&  Gr.  334). 

Cooper,  conti'k,  urged  that  the  practice  on  this  point  had  been  settled  by  this 
Court,  after  conference  with  the  other  Judges,  in  Gmtgh  v.  White  (2  M.  &  W.  363), 
which  was  recognised  and  acted  upon  in  Fie.rson  v.  Chessun  (6  Dowl.  P.  C.  507),  and 
Thomas  v.  Jones  (7  Dowl.  P.  C.  712);  and  that  the  true  rule  being  that  a  party  was 
bound  to  take  a  step  in  each  term,  this  motion  was  not  too  soon  ;  since,  issue  having 
been  joined  in  Hilary  Term,  the  plaintifi'  had  Easter  Term  in  which  to  enter  the  issue 
and  give  notice  of  trial. 

Cur.  adv.  vult. 

Lord  Abinger,  C.  B.,  now  said — In  consequence  of  the  apparent  conflict  between 
the  case  of  Higgins  v.  Stanley  and  the  previous  decisions  which  were  cited  for  the 
defendant,  we  were  induced  to  consult  the  Judges  of  the  Court  of  Common  Pleas  on 
the  subject ;  and  they  agree  with  us,  either  that  the  facts  of  the  case  in  Higgins  v.  Stanley 

(a)  A  cross  rule  had  been  obtained,  if  necessary,  on  the  part  of  the  plaintiffs,  for 
leave  to  enter  judgment  non  obstante  veredicto,  in  the  event  of  the  defendants'  rule 
being  made  absolute,  on  the  ground  that  the  act  did  not  at  all  apply  to  the  shipments 
made  in  places  not  governed  by  British  law  :  but  that  point,  in  the  result,  it  became 
unnecessary  to  discuss. 
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woi-e  not  rcall}'  applicublo  to  the  present,  or,  if  they  were,  that  [77]  it  was  wi-oiigly 
decided.  It  mu.st  therefore  henceforth  be  cousidered,  that  the  rule  laid  down  l»y  the 
Court  of  Queen's  Bench  is  the  true  one  ;  and  that  if,  in  a  town  cause,  issue  be  joined 
in  a  term,  the  defendant  may  move  for  judgment  as  in  a  case  of  a  nonsuit  in  the  next 
term  but  one  after  that. 

Alderson,  B.  The  principle  is  clear,  that  a  plaintiff  is  bound  to  take  a  step  in 
the  cause  in  each  term ;  and  he  should  try  the  cause  either  during  the  term  following 
that  in  which  issue  is  joined,  or  in  the  vacation  after  it :  if  he  omits  to  do  so,  he  fails 
to  proceed  to  trial  according  to  the  course  and  practice  of  the  Court,  and  the  defendant 
is  entitled  under  the  statute  to  apply  for  judgment  as  in  case  of  a  nonsuit.  If  the 
rule  wei'e  not  so,  there  would  be  a  difference  between  country  and  town  causes  ;  for 
in  the  former,  one  assizes  only  is  required  to  pass  over  before  the  motion  is  made, 
where  issue  ivas  joined  in  the  term  next  but  one  before  the  assizes. 

Rule  discharged  on  a  peremptory  undertaking. 

On  a  subsequent  day  in  the  term,  Alderson,  B.,  stated  that  it  had  been  discovered 
that  the  case  of  Higgins  v.  Sianlei/  wns  eri'oneously  reported  ;  («)  and  he  handed  the 
following  rule  or  directions  to  the  ofhcers  of  the  Court,  for  their  guidance : — 

"  In  Town  Causes. 

"  Issue  joined  in,  or  in  the  vacation  before,  any  term,  a  motion  for  judgment  as  in 
case  of  a  nonsuit  may  be  made  in  the  second  term  next  after.  Thus,  issue  joined  in, 
or  [78]  in  vacation  before,  Hilary  Term,  motion  may  be  made  in  Trinity  Term." 

[This  rule  was  pronounced  by  the  Court  after  a  conference  with  the  Common 
Pleas  respecting  the  case  of  Iliggins  v.  Stanlci/,  2  Man.  &  G.  336,  and  overruling  that 
decision.] 

"  In  Country  Cau.ses. 

"  Issue  joined  in,  or  in  vacation  before,  an  issuable  term, 
"  Motion  after  lapse  of  two  assizes. 

"  Issue  joined  in,  or  in  vacation  before,  a  non-issuable  term, 
"  Motion  after  a  lapse  of  one  assize." 


YoRKE,  Assignee  of  Moody,  an  Insolvent  Debtor  v.  Brown.  Exch.  of  Pleas.  June  3, 
1842. — The  assignee  of  an  insolvent  debtor,  on  his  acceptance  of  the  appoint- 
ment, has  vested  in  him  all  the  estate  of  the  insolvent  from  the  date  of  the 
vesting  order. — And  in  trover  by  such  assignee,  for  a  conversion  of  part  of  the 
insolvent's  estate  befoi'e  his  appointment,  and  in  the  time  of  the  provisional 
assignee,  a  copy  of  the  adjudication  of  the  prisoner's  discharge,  certified  pursuant 
to  the  Stat.  1  &  2  Vict.  c.  110,  s.  105,  shewing  the  date  of  the  vesting  order,  is 
good  evidence  of  the  plaintitFs  title. — But  the  order  of  appointment  of  the 
assignee  is  not  evidence  of  the  time  from  which  his  title  accrues,  but  only  of  the 
appointment  itself. 

[S.  C.  2  Dowl.  (N.  S.)  283  :  11  L.  J.  Ex.  410.] 

Trover  for  hay,  alleging  a  possession  in  the  plaintiff  as  assignee,  and  a  conversion, 
after  the  insolvency.  Pleas,  first,  not  guilty  :  secondly,  that  the  plaintiff  was  not 
lawfully  possessed  as  such  assignee,  in  manner  and  form,  &c.  ;  on  which  issues  were 
joined.  At  the  trial  before  Erskine,  J.,  at  the  last  Somersetshire  Assizes,  it  appeared 
that  the  hay  in  question  had  been  the  property  of  Moody,  the  insolvent,  who  made  a 
pretended  sale  of  it  to  his  son,  through  whom  the  defendant  claimed  it,  and  carried  it 
away  from  Moody's  premises  on  the  7th  September,  1841.  In  order  to  prove  the 
title  of  the  plaintiff  as  assignee  at  the  time  of  the  conversion,  the  following  orders  of 
the  Insolvent  Debtors'  Court,  under  the  seal  of  that  Court,  were  put  in  evidence  :— 

(a)  See  2  Man.  &  Gr.  956 
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[79]  "  Pursuant  to  the  Act  for  the  Kelief  of  Insolvent  Debtors  in  England. 

"At  a  Court  held  by  Henry  Revell  Keynolds,  Esq.,  Her  Maje.sty's  Chief  Commis- 
sioner for  the  Relief  of  Insolvent  Debtors,  at  Wells,  in  the  county  of  Somerset, 
on  the  24th  day  of  November,  1841. 

"  In  the  Matter  of  William  Moody,  a  Prisoner  in  the  Gaol  of  Ilchester, 
in  the  said  County. 

"  Upon  hearing  the  matters  of  the  schedule  of  the  said  prisoner,  and  upon  examina- 
tion made  into  the  same,  and  executing  a  warrant  of  attorney  in  pursuance  of  the  said 
act :  forasmuch  as  it  appears  to  the  said  commissioner  that  the  said  prisoner'  has 
fraudulently,  with  intent  of  diminishing  the  sura  to  be  divided  among  his  creditors, 
concealed  part  of  his  property,  it  is  adjudged  and  ordered,  that  the  said  prisoner  shall 
be  discharged  from  custody,  and  entitled  to  the  benefit  of  the  said  act,  as  to  the 
several  debts  and  sums  of  money  due,  or  claimed  to  be  due,  on  the  24th  day  of 
August,  1841,  being  the  time  of  making  the  order  vesting  the  estate  and  efl'ects  of 
the  said  prisoner,  pursuant  to  the  statute  in  that  behalf,  from  the  said  prisoner  to  the 
sevei'al  persons  named  in  the  said  schedule  as  creditors,  or  claiming  to  be  creditors, 
for  the  same  respectively,  or  for  which  such  persons  gave  credit  to  the  said  prisoner 
before  the  said  time  of  making  such  vesting  order,  and  which  were  not  then  payable ; 
and  as  to  the  claims  of  all  other  persons  not  now  known  to  the  said  prisoner,  who  may 
be  indorsees  or  holders  of  any  negotiable  security  set  forth  in  the  said  schedule  so 
sworn  to  as  aforesaid,  so  soon  as  the  said  prisoner  shall  have  been  in  custod\',  at  the 
suit  of  one  or  more  of  the  persons  above  mentioned,  for  the  period  of  twelve  calendar 
months,  to  be  computed  from  the  said  time  of  making  such  vesting  order  as  aforesaid." 

(Signed)         "  H.  R.  Reynolds,  Chief  Commissioner." 

[80]  On  which  was  indorsed  the  following  certificate  : — 

"  26th  March,  1842. 

"  I  do  hereby  certify  that  this  is  a  true  copy  of  the  order  of  adjudication  made 
in  the  matter  of  William  Moody. 

"  Edward  Ingpen,  Dep.  to  J.  Massey, 

"  Chief  Clerk  of  the  Court  for  Relief  of  Insolvent  Debtors, 

in  whose  custody  the  same  now  is." 

"  Pursuant  to  the  Act  of  Parliament. 

"Court  for  Relief  of  Insolvent  Debtors,  29th  Nov.  1841. 

"  In  the  Matter  of  William  Moody,  late  of  Everurch,  in  the  County 
of  Somerset,  Farmer  :  — 

"Whereas  by  order  of  the  Court,  bearing  date  the  24th  day  of  August,  1841,  and 
entered  of  record  in  this  Court,  the  estate  and  eff"ects  of  the  said  insolvent  debtor 
were  vested  in  Samuel  Sturgis,  gentleman,  provisional  assignee  of  the  estates  and 
effects  of  insolvent  debtors  in  England,  pursuant  to  the  provisions  of  the  statute  in  that 
behalf :  It  is  ordered  that  John  Yorke,  of  Thrapstone,  in  the  county  of  Northampton, 
esq.,  shall  be,  and  the  said  John  Yorke  is  hereby  appointed  assignee  of  the  estate  and 
effects  of  the  said  William  Moody,  for  the  purposes  of  the  statute.     By  the  Court. 

"Entered  of  record,  acceptance  being  signified." 

(Signed)         "  S.  Sturgis,  Provisional  Assignee." 

This  latter  document  was  upon  parchment,  but  had  no  certificate  indorsed.  It  was 
objected  for  the  defendant,  that  it  was  no  evidence  of  the  appointment  of  the  plaintiff 
as  assignee  ;  but  that  even  if  it  were,  there  was  no  evidence  to  shew  the  property 
to  have  belonged  to  him  at  the  time  of  the  conversion,  for  that  the  recitals  in  these 
two  orders  were  not  evidence  of  the  date  of  the  vesting  order;  and  the  conversion, 
at  all  events,  had  not  taken  place  in  his  time,  but  in  that  of  the  provisional  assignee. 
The  learned  Judge  [81]  overruled  the  objections,  and  under  his  direction  a  verdict 
was  found  for  the  plaintift',  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 

Bere,  in  Easter  Term,  obtained  a  rule  accordingly,  against  which 
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Erie  and  Butt  now  shewed  cause.  The  document  of  the  date  of  29th  November, 
which  was  produced  in  evidence,  was  the  original  appointment  of  the  plaintifl"  as 
assignee,  under  the  seal  of  the  Court,  with  the  certificate  of  the  provisional  assignee 
annexed,  pursuant  to  the  1  &  2  Vict.  c.  110,  s.  46,  and  was  sutlicient,  and  indeed  the 
best,  evidence  of  his  appointment.  The  46th  section  makes  copies  of  such  appointments 
upon  parchment,  and  indorsed  with  the  certificate  of  the  provisional  assignee,  and 
purporting  to  be  sealed  with  the  seal  of  the  Court,  evidence  of  the  appointment ;  but 
it  does  not  preclude  the  proof  of  the  fact  by  the  production  of  the  original  instrument. 
The  only  objection  that  could  be  made  was  that  it  did  not  come  within  the  10.5th 
section,  which  directs  that  the  officer  of  the  Insolvent  Debtors'  Court  shall,  on  the 
request  of  a  prisoner  or  a  creditor,  provide  him  with  copies  of  the  petition,  vesting 
order,  schedule,  order  of  adjudication,  or  any  other  order  or  proceeding ;  and  enacts 
that  a  copy  thereof,  purporting  to  be  signed  by  the  otHcer  or  his  deputy,  certifying 
the  same  to  be  a  true  copy,  and  purported  to  be  sealed  with  the  seal  of  the  Court, 
shall  be  admitted  as  sufficient  evidence  of  the  same,  without  any  other  proof.  But 
the  46th  section  refers  to  quite  ditt'erent  copies,  and  ditl'erently  certified  from  those 
mentioned  in  s.  105.  This  document,  therefore,  was  admissible  as  evidence  of  the 
plaintiff's  appointment ;  and  it  was  evidence  also,  although  not  conclusive,  of  the  time 
from  which  the  appointment  took  effect.  The  45th  section  empowers  the  Court,  at 
any  time  after  the  making  of  the  vesting  order,  to  appoint  a  proper  person  [82]  or 
persons  to  be  assignee  or  assignees  of  the  estate  and  effects  of  the  prisoner  for  the 
purposes  of  the  act,  and  enacts,  that  when  such  assignee  or  assignees  shall  have 
signified  to  the  Court  his  or  their  acceptance  of  the  appointment,  the  estate,  effects, 
rights,  and  powers  of  such  prisoner,  vested  in  such  provisional  assignee  as  aforesaid, 
shall  immediately,  by  virtue  of  such  appointment,  and  without  any  conveyance  or 
assignment,  vest  in  the  said  assignee  or  assignees,  in  trust  for  the  benefit  of  the 
creditors.  By  that  section,  therefore,  the  provisional  assignee  is  superseded,  and  the 
creditor's  assignee  acquires  all  the  rights  of  the  former  in  the  estate,  from  the  period 
from  which  he  had  them  ;  that  is,  from  the  date  of  the  vesting  order.  Under  the  old 
law,  when  an  actual  assignment  was  necessary,  the  creditor's  assignee,  by  virtue  of 
the  assignment  to  him,  stood  by  relation  in  the  place  of  the  provisional  assignee,  and 
no  action  was  afterwards  brought  in  the  name  of  the  latter :  Hcpper  v.  Marshall 
(2  Bing.  372;  9  Moore,  710);  "JVillis  v.  Elliott  (4  Bing.  332;  1  Moo.  &  P.  19):  and 
the  late  act  merely  substituted  the  vesting  order  for  the  original  assignment,  and  the 
appointment  for  the  ultimate  assignment.  That  being  so,  the  appointment  is  evidence 
of  title,  not  merely  from  the  time  when  it  bears  date,  but  of  all  the  title  which  under 
the  statute  it  operates  to  convey.  [Lord  Abinger,  C.  B.  There  is  no  provision  to 
make  the  appointment  evidence  of  the  time  from  which  the  title  accrues.  Alderson,  B. 
The  act  makes  this  evidence  of  the  appointment,  but  it  does  no  more  ;  you  must  still 
prove  the  other  fact,  when  the  provisional  assignee  was  appointed,  by  the  same  process, 
namely,  by  a  certified  copy  of  the  vesting  order.  It  is  no  essential  part  of  the  appoint- 
ment of  the  creditor's  assignee,  that  he  should  take  from  the  date  of  the  vesting 
order.  Whatever  was  before  vested  in  the  provisional  assignee,  he  takes  by  this 
document ;  but  what  rights  were  in  the  provisional  assignee  is  to  be  proved  [83]  by 
the  vesting  order.]  The  schedule  has  always  been  read  as  evidence  of  the  dates 
recited  upon  it.  At  all  events,  the  proof  of  the  order  of  adjudication,  which  recites 
the  dates  of  all  the  previous  proceedings,  was  sufficient  evidence  of  title  before  the 
conversion.  [Alderson,  B.  The  time  of  filing  the  petition  is  an  essential  part  of  the 
adjudication  as  to  the  discharge  of  the  prisoner ;  that  document,  therefore,  is  evidence 
of  that  date.]  Yes ;  it  is  evidence  of  all  which  by  the  statute  ought  to  be  stated 
therein  :  and  it  appears  from  it  that  the  title  of  the  provisional  assignee,  and  therefore 
of  the  plaintiff,  accrued  on  the  20th  of  August.  [Lord  Abinger,  C.  B.  The  difficulty 
appears  to  be  removed  by  the  proof  of  the  adjudication.] 

Bere,  contrii.  It  is  submitted  that  the  true  interpretation  of  the  statute  is,  that 
the  estate  vests  in  the  creditor's  assignee  only  from  the  date  of  his  appointment.  By 
the  7  Geo.  4,  c.  57,  s.  19,  the  estate  was,  by  express  words,  vested  in  the  assignee  by 
relation  to  the  original  a.ssignment.  The  words  of  that  clause  are — "and  after  such 
conveyance  and  assignment  by  such  provisional  assignee,  all  the  estate  and  effects  of 
such  prisoner  shall  be  to  all  intents  and  purposes  as  effectually  and  legally  vested  by 
relation  in  such  assignee  or  assignees,  as  if  the  said  conveyance  and  assignment  had 
been  made  by  such  prisoner  to  him  or  them."     The  words  of  the  present  act  are  quite 
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different:  the  45th  section  nieruly  says,  that  when  the  assignee  shall  have  signified  to 
the  Court  his  acceptance  of  the  appointment,  the  estate,  &c.  vested  in  such  provisional 
assignee  as  aforesaid,  shall  immediately  vest  in  the  assignee  for  the  benefit  of  the 
creditors.  Those  words  are  satisfied  by  giving  him  the  same  estate  as  the  provisional 
assignee  had,  but  from  the  date  of  his  appointment  only.  [Alderson,  B.  The  provisional 
assignee  has  all  the  estate  of  the  prisoner  vested  in  him,  and  all  that  he  has  vests  in 
the  new  assignee  ;  therefore,  it  is  the  estate  of  the  prisoner  which  is  transferred  to  the 
new  assignee.  Then  was  not  this  [84]  part  of  the  estate  of  the  prisoner  on  the  24th 
of  August?]  Then  it  should  have  been  laid  as  a  conversion  in  the  time  of  the  pro- 
visional assignee,  like  the  case  of  a  conversion  in  the  lifetime  of  a  testator  or  liankrupt, 
in  an  action  by  the  executor  or  assignee.  The  j)laintifl'  does  not  take  in  his  own 
character,  except  from  the  time  of  his  appointment. 

Secondly,  the  copy  of  the  adjudication  is  no  proof  of  the  title  of  the  assignee  :  for 
that  purpose  it  should  be  certified  by  the  officer  to  be  a  copy,  under  s.  105.  Neither 
is  it  evidence  by  way  of  recital,  of  the  date  of  the  vesting  order.  [Alderson,  B.  It 
is  an  adjudication  of  the  prisoner's  discharge  on  a  given  da}',  which  is  a  certain  period 
of  time  from  the  date  of  the  vesting  order.]  It  is  not  an  adjudication  that  such  was 
the  day  on  which  the  vesting  order  was  made;  that  appears  merely  by  way  of  recital. 
[Lord  Abinger,  C.  B.  The  very  thing  the  Court  is  to  do  is  to  adjudge  the  prisoner 
to  be  discharged  from  all  the  debts  due  at  the  time  of  making  the  vesting  order ; 
therefore  that  date  is  an  essential  part  of  the  adjudication.] 

LoKD  Abinger,  C.  B.  There  was  proof  of  a  conversion  after  the  24th  of  August, 
from  which  period  all  the  estate  of  the  insolvent  became  vested  in  the  plaintiff.  After 
the  assignee  is  appointed,  all  the  rights  of  the  prisoner  vest  in  him  from  the  date  of 
the  vesting  order.  Then,  as  to  the  evidence  to  shew  this  to  have  been  the  date  of 
the  vesting  order,  that  appears  from  the  adjudication,  which  must  state  it,  because 
the  Court  is  to  adjudge  the  prisoner  to  be  discharged  from  all  the  debts  that  were 
due  from  him  at  the  time  of  making  the  vesting  order.  The  date,  therefore,  of  that 
order  is  an  essential  part  of  the  adjudication,  and  consequently  the  adjudication  is 
good  proof  of  it.  I  agree  that  the  copy  of  the  appointment  is  merely  evidence  of  the 
appointment,  but  no  evidence  of  the  vesting  order. 

Alderson,  B.  As  soon  as  you  shew  the  adjudication,  and  by  it  the  date  of  the 
vesting  order,  the  admission  on  [85]  the  record  that  the  plaintitt'  is  assignee  decides 
thej^matter,  because  the  assignee  takes  all  the  rights  of  the  insolvent  from  the  date 
of  the  vesting  order. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 

Daintree  v.  Hutchinson.  Exch.  of  Pleas.  June  2,  1842. — A  coursing  match  is 
a  game  within  the  meaning  of  the  9  Anne,  c.  14,  s.  3,  and  an  agreement  to  run 
such  a  match  for  more  than  £10,  or  to  forfeit  the  same  amount  in  default  of 
running  it,  is  an  illegal  agreement,  and  an  action  for  the  penalty  for  not  running 
the  match  cannot  be  sustained. — The  objection,  that  the  match  was  illegal  under 
the  1  6  Car.  2,  c.  7,  s.  2,  cannot  be  taken  unless  pleaded  specially,  although  the 
objection  appears  on  the  plaintiff's  case. — The  plaintiff  and  defendant  made  an 
agreement  in  writing  to  run  a  match  with  greyhounds  "  on  the  Wednesday 
during  the  Newmarket  February  meeting,  1841."  It  appeared  that  the  New- 
market meetings  were  meetings  of  a  coursing  club ;  that  the  power  of  appointing 
and  adjourning  meetings  was  vested  in  the  stewards,  who  were  governed  by 
printed  rules ;  and  that  the  practice  of  the  club  was  to  hold  the  February  meeting 
on  the  first  Tuesday  in  that  month,  weather  permitting  ;  but  if  the  weather  pre- 
vented its  being  then  held,  to  adjourn  it  to  a  future  day,  weather  permitting. 
At  the  time  when  the  contract  was  made,  the  day  appointed  for  the  February 
meeting  was  Tuesday,  the  2nd  February,  1841.  On  Wednesday,  the  3rd,  the 
plaintiff  and  defendant  were  there,  but  frost  prevented  the  meeting  from  being 
then  held,  and  it  was  adjourned  to  Tuesday  the  9th,  and  again,  from  the  same 
cause,  to  Tuesday  the  16th,  when  it  was  held.  On  Wednesday,  the  17th,  the 
plaintiff  was  ready  with  his  dog  to  run  the  match,  but  the  defendant  made 
default. — Held,  first,  that  the  true  construction  of  the  contract  was,  that  the 
match  should  be  run  on  the  Wednesday  during  the  February  meeting,  whenever 
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it  should  be  actually  held,  and  therefore  that  the  plaintifl"  performed  his  pait  of 
the  coiitnict  by  being  ready  to  run  on  AVednusday  the  17th. — Secondly,  that  the 
plaintiti'  was  not  liound  to  produce  the  printed  rules,  but  it  was  enough  for  him 
to  shew  that  the  February'  meeting  was  then  actually  hekl. — Held,  also,  that 
evidence  was  admissible  to  shew  the  meaning  of  the  words  "P.  P."  subjoined  to 
the  agreement. 

[S.  C.  11  L.  J.  Ex.  397 ;  6  Jur.  736.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  plaintifl'  being  the 
owner  of  a  certain  greyhound,  and  the  defendant  of  a  certain  other  greyhound,  there- 
upon theretofore,  to  wit,  on  the  2Sth  of  November,  1840,  it  was  agreed  l)etween  the 
plaintifl'  and  the  defendant,  that  a  match  should  be  made  between  the  said  two  grey- 
hounds, and  that  the  said  greyhounds  should  run  three  several  courses,  the  one 
greyhound  against  the  other  greyhound,  in  one  day ;  and  that  whichever  of  the  said 
greyhounds  should  prove  the  best  in  the  said  three  courses  should  be  the  winner,  .uid 
that  the  owner  thereof  should  receive  from  the  owner  of  the  other  greyhound  the  sum 
of  £100 ;  and  [86]  it  was  further  agreed,  that  each  of  the  said  parties  should  name  a 
judge  to  decide  upon  the  said  courses,  and  that  the  said  judges  should  appoint  a 
referee,  and  that  the  said  match  between  the  said  greyhounds  should  be  run  on  the 
Wednesday  during  the  Newmarket  February  meeting,  1841;  and  that  the  .said  sum 
of  £100  should  be  forfeited  by  the  party  making  default  in  causing  his  greyhound  to 
run  the  said  match  or  courses,  which  said  sum  so  forfeited  should  be  paid  by  the 
party  forfeiting  the  same  to  the  other  of  the  said  parties  who  should  be  ready  to 
run  his  said  greyhound.  The  declaration  then,  after  alleging  mutual  promises, 
averred,  that  the  Wednesday  during  the  Newmarket  February  meeting,  1841,  was  a 
certain  day,  to  wit,  the  3rd  day  of  February,  in  the  year  1841,  which  period  had 
elapsed  before  the  commencement  of  this  suit ;  and  that  the  said  greyhound  of  the 
plaintiff  was  then  ready  to  run  the  said  match  or  courses,  and  for  that  purpose  was 
then  put  in  the  dog-slips,  and  that  the  defendant  was  then  called  upon  to  produce 
his  said  greyhound  to  run  the  said  match  ;  and  that  the  plaintifl'  was  then  ready  to 
have  named  his  judge  of  the  said  match  or  courses,  if  the  defendant  would  have  pro- 
duced his  said  greyhound  ready  to  run  the  said  match  :  yet  that  the  defendant  did 
not  nor  would  then  cause  his  grej'hound  to  run  the  said  courses  or  match,  but  therein 
failed  and  made  default,  and  thereby  forfeited  and  became  liable  to  pay  to  the  plaintiff 
the  said  sum  of  £100 ;  but  that  the  defendant  had  not  paid  the  said  sum,  but  refused 
to  do  so.     There  was  also  a  count  on  an  account  stated. 

Pleas,  first,  non  assumpsit;  secondly,  to  the  first  count,  that  the  plaintift"s  grey- 
hound was  not  ready  to  run  the  said  match,  in  manner  and  form,  &c. ;  thirdly,  to  the 
same  count,  that  the  agreement  in  the  declaration  mentioned  was  rescinded  by  mutual 
consent  before  breach  thereof ;  and  fourthly,  to  the  same  count,  that  the  plaintifl', 
before  [87]  breach,  exonerated  the  defendant  from  his  said  promise ;  on  which  pleas 
issues  wej'c  taken  and  joined. 

The  cause  was  first  tried  before  Alderson,  B.,  at  the  Summer  Assizes  for  Cambridge- 
shire, 1841,  when  the  following  agreement,  dated  28th  November,  1840,  was  put  in 
in  support  of  the  plaintiff's  case  : — 

"  Mr.  Hutchinson,  of  Norwood,  Nottinghamshire,  challenges  Captain  Daintree  to 
run  a  greyhound  against  one  of  his  for  £100,  the  best  of  three  courses  in  one  day,  and 
the  two  following  dogs  being  named  :  Mr.  Hutchinson  names  red-and-white  dog 
Grasper ;  Captain  Daintree  names  fawn-and-white  dog  King  Cob  ;  each  party  to  name 
a  judge  ;  those  judges  appointing  a  referee  :  the  said  match  to  be  run  on  the  Wednes- 
day during  the  Newmarket  February  meeting,  1841.     P.  P. 

"  Witnesses  to  the  signing,  "J.  HlTTCHlNSON, 

"  H.  B.  Caldwell,  "  J.  C.  Daintree." 

"Richard  Bagiie." 


"oo^ 


It  appeared  in  evidence  that  the  plaintiff  was  a  member  of  the  Newmarket  Club, 
but  the  defendant  was  not.  At  the  time  the  agreement  was  made,  the  Newmarket 
February  meeting  stood  appointed  for  Tuesday  the  2nd  February,  weather  permitting; 
and  it  was  shewn  to  be  the  practice  of  the  Newmarket  Club  to  fix  at  their  November 
meeting  the  time  for  the  next  February  meeting,  which  was  usually  the  first  or  second 
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Tuesday  in  ihiit  moiitli,  weather  poiinittini^ ;  and  if  at  the  meeting  the  ground  proved 
to  be  unlit  for  coursing,  their  practice  was  to  adjourn  to  a  given  day,  or  the  first 
open  day. 

On  Tuesday,  the  2nd  February,  1841,  the  plaintifl"  and  defendant  both  attended 
at  Newmarket;  but  there  being  at  that  time  a  hard  frost,  it  was  impossible  to  run 
the  match,  .and  the  club  adjourned  to  Tuesday  the  9th,  weather  permitting.  The 
frost,  however,  continued  beyond  that  day,  and  the  meeting  was  ultimately  held  on 
Tuesday,  [88]  the  16th.  On  Wednesday,  the  17th,  the  plaintiH"  came  with  his  dog 
ready  to  run  the  match,  but  the  defendant  did  not  appear.  Evidence  was  tendered 
to  shew  that  the  letters  P.  P.  signified  that  the  parties  were  bound  either  to  run  the 
match  or  forfeit  the  stakes.  This  evidence  was  objected  to,  but  was  received  by  the 
learned  Judge.  In  summing  up  the  case  to  the  juiy,  his  lordship  directed  them,  that 
inasmuch  as  at  the  time  the  agreement  was  made  Wednesday  the  3rd  February  was 
the  day  fixed  upon  for  running  the  match,  and  the  plaintitf  was  not  shewn  to  have 
been  ready  wnth  his  dog  to  run  the  match  on  that  day,  and  the  defendant- was  not 
shewn  to  have  consented  to  laui  the  match  on  any  other  day,  the  second  issue  ought 
to  be  found  for  the  defendant  The  jury  accordingly  found  that  issue  for  the  defen- 
(!ant,  and  for  the  plaintiff'  on  the  other  three  issues. 

In  Michaelmas  Term  last,  Kelly  obtained  a  rule  for  a  new  trial,  on  the  ground  of 
misdirection,  and  that  the  evidence  objected  to  had  been  improperly  received.  At 
the  sittings  in  banc  after  that  term  (Dec.  1), 

Gunning  (with  whom  was  Biggs  Andrews)  shewed  cause.  The  ruling  of  the 
learned  Judge  was  correct.  This  being  a  written  contract  made  between  these  two 
parties,  could  not  be  altered  by  third  parties  (as  the  Newmarket  Club  must  be  taken 
to  be),  without  any  notice  to  or  consent  by  the  defendant.  At  least  it  should  have 
been  shewn  that  the  defendant,  who  was  not  a  member  of  the  club,  was  aware  of  the 
nature  of  its  rules.  This  was  an  agreement  for  a  match  to  be  run  on  a  certain  day, 
Wednesday  the  3rd  February,  and  the  day  could  not  be  varied  without  the  defendant's 
consent.  [Alderson,  B.  It  is  a  question  of  construction,  not  of  alteration  ;  namely, 
whether  the  expression  in  the  agreement,  "the  Wednesday  during  the  Newmarket 
February  meeting,"  means  the  Wednesday  of  the  week  in  which  the  meeting  was  then 
intended  to  be  held,  or  the  Wednesday  during  the  February  meeting,  whenever  that 
might  take  [89]  place:  if  the  latter,  that  would  be  Wednesday  the  17th,  because 
there  was  no  Wednesday  during  the  meeting  which  began  on  Tuesday  the  2nd,  and 
which  was  adjourned  on  that  day.]  The  meaning  could  hardly  be,  that  the  defen- 
dant should  be  subjected  to  the  inconvenience  of  bringing  his  dog  from  a  distant 
place  at  every  adjourimient  of  the  meeting  which  the  club  might  choose  to  make. 

Secondly,  the  evidence  in  explanation  of  the  letters  P.  P.  ought  not  to  have  been 
admitted.  [Alderson,  B.  Standing  by  themselves,  those  letters  are  insensible  ;  but 
the  evidence  confers  a  real  meaning  upon  them,  by  shewing  what  the  parties  intended 
by  them,  and  that  they  were  inserted  with  the  view  of  expressing  a  given  thing. 
Parke,  B.  There  can  be  no  doubt  the  evidence  was  receivable.  It  is  like  the  case 
of  a  word  written  in  a  foreign  language.]  There  is  this  diflerence,  that  a  word  in  a 
foreign  language  has  a  meaning  to  parties  who  understand  the  language,  when  these 
letters  do  not  constitute  any  word,  and  are  altogether  insensible.  [Parke,  B.  You 
might  say  the  same  of  the  letters  I.  0.  U.] 

Byles  (with  whom  was  Kelly),  contra,  was  stopped  by  the  Court. 

Parke,  B.  I  am  of  opinion  that  this  rule  must  be  made  absolute.  The  question 
turns  entirely  on  the  meaning  of  the  terms  employed  in  this  conti'act,  whereby  the 
parties  agreed  that  a  match  should  be  run  between  their  "dogs  "  on  the  Wednesday 
during  the  Newmarket  Februaiy  meeting,  1841."  Now  it  turns  out  that  the  New- 
market February  meeting  is  in  the  nature  of  a  moveable  feast;  not  fixed  definitively 
for  a  particular  day,  but  dependent  in  some  degree  on  circumstances.  Here  it  was, 
in  the  first  instance,  fixed  for  the  2nd  February  ;  not  positively,  but  weather  per- 
mitting. The  weather  not  permitting,  the  meeting  did  not  then  take  place  ;  and  the 
usage  appears  to  be,  [90]  in  such  ease,  for  the  Newmarket  Club  to  meet  and  adjourn 
it  to  some  future  day,  Avith  an  understanding  that  the  adjournment  is  in  like  manner 
to  be — "  weather  permitting."  In  short,  the  evidence  goes  to  shew,  that  the  day  on 
which  the  Newmarket  February  meeting  is  to  be  held  is  altogether  uncertain.  Now 
it  seems  to  mc  that  the  meaning  of  this  contract  is,  that  the  parties  have  bargained 
that  their  dogs  shall  run  on  the  Wednesday  during  that  intended  meeting ;  there  is 
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nothing  ill  ihe  contract  indicating  the  precise  day  on  wliicli  the  match  is  to  take  place, 
but  it  is  to  bo  on  the  Wednesday  during  the  February  meeting,  whatever  Wednesday 
that  may  be.  Mr.  Gunning  contends  that  the  intention  of  the  parties  was,  that  tiie 
race  should  be  run  on  the  Wednesday  in  the  week  of  the  meeting  as  then  fixed  ;  but 
if  that  was  their  intention,  the  contract  should  have  been  diH'erently  worded,  so  as  to 
specify  Wednesday  the  3rd  of  February  then  next  ensuing ;  instead  of  which,  they 
agree  that  the  match  should  be  run  on  the  Wednesday  during  the  Newmarket  meeting  ; 
that  is,  as  it  may  happen  to  be  held.  The  attending  on  several  occasions  might  no 
doubt  be  inconvenient  to  the  defendant,  but  he  should  have  provided  against  that 
by  his  contract ;  as  it  stands,  both  were  bound  to  be  ready  with  their  ilogs  on  the 
Wednesdaj'  during  the  February  meeting,  whenever  it  might  be  really  held.  For 
these  reasons,  I  think  that  the  learned  Judge  was  mistaken,  and  that  the  rule  must 
be  absolute  for  a  new  trial. 

Alderson,  E.  I  am  of  the  same  opinion,  and  am  now  satisfied  that  I  took  a 
wrong  view  of  this  contract  at  the  trial,  in  construing  it  to  mean  the  Wednesday  in 
the  week  of  the  Newmarket  February  meeting,  as  then  settled  :  if  that  had  liecn  the 
correct  view  of  it,  I  should  have  been  right,  because  as  that  meeting  began  on  Tuesday 
the  2nd  of  February,  the  Wednesday  for  which  the  match  was  fixed  would  be  a  definite 
Wednesday,  limited  and  ascer-[91]-tained  by  the  terms  of  the  contract.  But  the 
expression  leally  used  is,  "  the  Wednesday  during  the  Newmarket  February  meeting  ;  " 
and  that  must  mean,  that  as  the  meeting  commences  on  a  Tuesday,  the  match  shall 
come  ofi'  on  the  Wednesday  during  the  meeting  in  February  at  which  the  persons  who 
frequent  that  meeting  course  their  dogs  ;  and  the  practice  appears  to  be  for  these 
persons  to  meet  on  the  Tuesday,  and  if  Wednesday  be  not  an  open  day,  to  adjourn 
to  the  first  open  Wednesday.  I  was  wrong,  therefore,  in  the  construction  I  put  upon 
the  contract  at  the  trial. 

GuKNEY,  B.  Both  parties  must  have  very  well  understood,  although  both  were 
not  members  of  the  club,  that  coursing  matches  must  depend  upon  the  weather. 

KoLFE,  B.,  concurred. 

Kule  absolute. 

The  cause  was  tried  again  at  the  last  Cambridgeshire  Assizes,  before  Tindal,  C.  J. 

The  same  evidence  was  again  given,  but  it  appeared  also  that  the  Newmarket  meetings 
were  held  under  certain  printed  rules,  and  it  was  objected  for  the  defendant  that  they 
ought  to  have  been  produced,  and  that  in  the  absence  of  them  there  was  no  legitimate 
evidence  whereby  to  construe  the  contract  to  apply  to  the  adjourned  meeting.  The 
learned  judge  overruled  this  objection,  and  the  plaintitl'  had  a  verdict,  damages  J 100, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit.  In  Easter  Term 
(April  15), 

Biggs  Andrews  moved  accordingly.  The  plaintiff"  ought  to  have  produced  the  rule 
which  authorized  the  adjournment  of  the  meeting.  Without  it  there  was  nothing  to 
shew  that  the  plaintiff  was  ready  to  run  the  match  on  the  [92]  day  alleged  in  the 
declaration,  viz.,  the  W^ednesday  during  the  February  meeting.  [Parke,  B.  Suppose 
the  meeting  were  actually  fixed  on  a  day  contrary  to  the  rules,  is  not  that  the  time 
at  which  the  match  is  to  be  run?]  There  is  nothing  to  bind  the  defendant,  who  is  a 
stranger  to  the  club  and  its  rules,  to  attend  at  any  time  but  when  the  meeting  was 
regularly  held.  The  stewards  of  the  club  could  only  act  under  the  written  authority 
delegated  to  them  by  the  rule,  which  therefore  ought  to  have  been  produced  and 
shewn  to  have  been  complied  with.  [Parke,  B.  The  agreement  is  that  the  match 
shall  be  run  during  the  Newmarket  meeting,  and  it  was  sutticient  for  the  plaintift'  to 
shew  that  he  was  ready  at  the  time  when  the  meeting  was  actually  held.  Even  if  the 
rules  were  violated,  but  by  common  consent  the  meeting  was  postponed  to  another 
week,  that  would  be  the  time  at  which  the  race  was  to  be  run.] 

Secondly,  this  was  a  "  dog-match,"  and  therefore  illegal  within  the  express  terms 
of  the  16  Car.  2,  c.  7,  s.  2.  The  question  is,  whether  that  illegality  can  be  taken 
advantage  of  under  the  general  issue.  Here  the  illegality  appears  on  the  plaintiff's 
own  case.  [Parke,  B.  Femvick  v.  Laycork  (1  (i.  &  I).  27)  is  an  authority  that  the 
illegality  must  nevertheless  be  pleaded.] 

Thirdly,  the  declaration  is  bad  in  arrest  of  judgment,  inasmuch  as  this  was  an 
illegal  game  within  the  stat.  9  Anne,  c.  14,  and  therefore  any  contract  arising  out  of 
it  was  voiil  ill  law.     He  cited  Li/nall  v.  Luiirjbothain  (2   Wils.   3(j),  Jeffreys  v.  jy'alier 
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(1  Wils.  2-20),  irhalry  v.  Fajot  (2  Bos.  &  P.  51),  Young  v.  Moore  (2  Wils.  67),  Broimi 
V.  linkdetj  (Cowp.  281).     On  this  point  a  rule  was  granted,  against  which 

Byles  now  shewed  cause.  This  is  a  valid  contract  at  [93]  common  law,  as  it  is 
neither  immoral  nor  contrary  to  public  policy  ;  and  the  question  is,  whether  there  are 
any  provisions  in  the  statute  16  Car.  2,  c.  7,  or  9  Anne,  c.  14,  to  invalidate  it ;  and 
it  is  incumbent  on  the  defendant  to  shew  that  there  is.  The  stat.  16  Car.  2,  c.  7,  was 
not  levelled  against  gaming  generally,  but  only  against  deceitful  and  excessive  gaming. 
The  title  is,  "  An  Act  against  deceitful,  disorderly,  and  excessive  Gaming."  And  the 
second  section  enacts,  "  that  if  any  person  or  persons  do  or  shall  by  any  fraud,  shift, 
consenage,  circumvention,  deceit,  or  unlawful  device  or  ill  .practice  whatsoever,  in 
playing  at  or  with  cards,  dice,  tables,  &c.,  or  by  cock-fighting,  hoise-races,  dog-matche.s, 
foot-races,  or  other  pastimes,  game  or  games  whatsoever,  or  in  or  liy  bearing  a  share 
or  part  in  the  stakes,  wagers,  or  adventures,  or  in'or  by  betting  on  the  sides  or  hands 
of  such  as  do  or  shall  play,  act,  ride,  or  run  as  aforesaid,  win,  obtain,  or  acquii'e  to  him 
or  themselves,  or  to  any  other  or  others,  any  sum  or  suras  of  money,  or  other  valuable 
thing  or  things  whatsoever,  that  then  every  person  and  persons  so  offending  as  afore- 
said shall  ipso  facto  forfeit  and  lose  treble  the  sum  or  value  of  money  or  other  thing 
so  won,  gained,  obtained,  or  acquired."  The  word  "  dog  matches  "  in  that  section  does 
not  mean  "dog-races:  "  coursing  was  not  a  diversion  then  known,  as  it  is  not  alluded 
to  in  Strutt's  Pastimes,  but  is  of  a  more  recent  introduction.  Tho.se  "dog-matches" 
were  fights  between  dogs,  and  with  bulls  and  bears,  which  were  then  common.  This 
clause,  at  all  events,  relates  to  deceitful  gaming  only,  as  appears  also  from  the  marginal 
note  at  the  side  of  it.  Here  there  is  no  imputation  of  any  "  fraud,  shift,  cousenage, 
circumvention,  deceit,  or  unlawful  device  or  ill  practice."  There  are  none  of  those 
words  which  do  not  ex  vi  termini  import  fraud  oi'  deceit.  It  applies  also  to  cases  where 
the  sum  of  money  or  other  thing  is  actually  won,  gained,  obtained,  or  acquired. 

Then  the  3rd  section  was  intended  to  prevent  excessive  [94]  gaming.  It  says 
"  that  if  any  person  or  persons  shall  at  any  time  or  times  play  at  any  of  the  said  games, 
or  any  other  pastime,  game  or  games  whatsoever  (other  than  with  and  for  ready  money), 
or  shall  bet  on  the  sides  or  hands  of  such  as  do  or  shall  play  thereat,  and  shall  lose 
any  sum  or  sums  of  money  or  other  thing  or  things  so  played  for,  exceeding  the  sum 
of  £100  at  any  one  time  or  meeting,  upon  ticket  or  credit,  or  otherwise,  and  shall 
not  pay  down  the  same  at  the  time  when  he  or  they  shall  so  lose  the  same,  the  party 
and  parties  who  loseth  or  shall  lose  the  said  monies,  or  other  thing  or  things,  so 
played  or  to  be  played  for,  above  the  said  sum  of  £100,  shall  not  in  that  case 
be  bound  or  compelled  or  compellable  to  pay  or  make  good  the  same,  but  the 
contract  and  contracts  for  the  same,  and  all  and  singular  judgments,  statutes, 
recognizances,  mortgages,  conveyances,  assurances,  bonds,  bills,  specialties,  promises, 
covenants,  agreements,  and  other  acts,  deeds,  and  securities  whatsoever,  which  shall  be 
obtained,  made,  given,  acknowledged,  or  entered  into  for  security  or  satisfaction  of  or 
for  the  same,  any  part  thereof,  shall  be  utterly  void  and  of  none  effect ;  "  and  it  goes 
on  to  provide,  that  the  person  so  winning  above  the  sum  of  £100,  shall  forfeit  treble 
the  value  of  the  sum  so  won.  The  statute  says,  therefore,  first,  that  a  person  shall 
not  win  anything  fraudulently  ;  and  secondly,  that  he  shall  not  win  more  than  £100 
in  any  way,  or  the  contract  shall  be  void.  This  case  falls  within  neither  of  those 
provisions.  There  is  here  no  deceitful  gaming,  nor  for  more  than  £100.  Then  the 
stat.  9  Anne,  c.  14,  has  this  title, — "An  Act  for  the  better  preventing  of  excessive 
and  deceitful  gaming;"  and  it  recites  that  "the  laws  now  in  force  for  preventing  the 
mischiefs  which  may  happen  by  gaming,  have  not  been  found  sufficient  for  that  purpose  ;  " 
and  the  1st  section  enacts  "  that  all  notes,  bills,  bonds,  judgments,  mortgages,  or  other 
securities  or  conveyances  whatsoever,  given,  granted,  drawn,  oi'  entered  into  or 
executed  by  any  person  or  persons  whatsoever,  where  the  [95]  whole  or  any  part 
of  the  consideration  of  such  conveyances  or  securities  shall  be  for  any  money  or  other 
valuable  thing  whatsoever  won  by  gaming  or  playing  at  cards,  dice,  tables,  tennis, 
bowls,  or  other  game  or  games  whatsoever,  or  by  betting  on  the  sides  or  hands  of 
such  as  do  game  at  any  of  the  games  aforesaid,  or  for  the  reimbursing  or  repaying  any 
money  knowingly  lent  or  advanced  for  such  gaming  or  betting  as  aforesaid,  or  lent 
and  advanced  at  the  time  and  place  of  such  play,  to  any  person  or  persons  so  gaming 
or  betting  as  aforesaid,  or  that  shall,  during  such  play,  so  play  or  bet,  shall  be  utterly 
void."  That  section  is  cle.-U'ly  inappliealile  ;  foi'  here  there  has  lieen  no  play,  nor  is 
this  a  contract   in  writing  to  secure  the  amount  of  money  won  at  play.     The  act 
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provides  that  certain  written  securities  given  for  that  purpose  shall  he  void  ;  and  even 
assuming  a  dog-race  to  be  a  game  within  that  statute,  this  contract  is  not  void,  as  it 
does  not  extend  to  parol  conti'acts.  That  was  expressly  held  in  Nohinsmi  v.  Hland 
(1  SirW.  Bl.  260;  2  Burr.  1077),  and  Barjeau  v.  IVnlmxky  {i  Stra.  1249).  Iti  the 
former  case,  Ijord  Mansfield,  C.  J.,  puts  it  on  the  ground  "  that  the  legislature  meant 
only  to  avoid  the  security,  not  the  contract;"  and  says  that  it  had  been  twice 
judicially  determined,  in  Slater  v.  Emerson,  coram  Eyi'c,  C.  J,  and  Barjvtm  v. 
JValmsley.  So  that  there  are  three  distinct  decisions  that  the  stat.  9  Ann.  only 
applies  to  written  securities.  In  Young  v.  Mtme  (2  Wils.  67),  a  defendant,  who  had 
been  ari-ested  for  money  won  at  play,  was  discharged  out  of  custody  on  entering  a 
common  appearance  :  but  that  case  arose  only  incidentally,  and  proceeded  on  the  2nd 
section  of  the  stat.  of  Anne,  and  only  part  of  the  Court  were  present,  the  Chief 
Justice  and  Noel,  J.,  being  absent.  [Lord  Abinger,  C.  B.  Sup[)0se  the  statute  makes 
the  securities  void  only  ;  how  is  that  con.sistent  with  allowing  the  monies  to  be 
recovered  back'?]  [96]  It  is  under  the  2d  section,  and  not  under  the  1st,  that  the 
money  may  be  recovered  back,  and  this  case  is  not  within  the  2nd  section.  [Lord 
Abinger,  C.  H.  The  consequence  of  holding  that  the  statute  does  not  extend  to  parol 
contracts  would  be,  that  if  no  security  were  taken,  money  may  be  lent  to  any  extent 
to  play  with.]  No ;  the  2d  section  gives  a  popular  action  to  recover  the  money,  if  the 
person  losing  the  money  does  not  sue  for  it  within  the  time  limited.  Two  mischiefs 
were  intended  to  be  provided  against  b}^  that  statute  ;  one,  that  where  a  party  loses 
money  at  play,  and  a  security  is  given,  he  shall  not  be  obliged  to  pay  the  money  he 
so  loses  :  the  other,  that  the  person  betting  shall  not  recover  his  bet  if  it  exceeds  £10. 
The  distinction  is  between  bets  above  and  under  £10.  [Lord  Abinger,  C.  B.  These 
statutes,  you  say,  do  not  make  all  betting  illegal,  but  only  betting  on  matters  of 
chance.]  In  Shillito  v.  Thced  (7  Bing.  405),  it  was  held  that  the  plaintiflF  could  not 
recover  on  a  bill  given  in  payment  of  a  bet  above  £10,  lost  at  a  legal  horse-race  ;  but 
the  Court  there  proceeded  on  the  ground  that  a  wager  not  exceeding  £10  was  legal, 
and  might  be  recovered.  If  there  is  no  written  securit}',  the  first  section  does  not 
apply,  and  nothing  under  £10  is  within  the  2nd  ;  if  the  game  be  an  illegal  one,  then 
all  bets  are  void  ;"if  a  legal  one,  bets  under  £10  are  valid.  Bones  v.  Booth  (2  W.  Bl. 
1725),  M'AUester  v.  Haclen  (2  Camp.  438).  Suppose  a  match  at  cricket,  which  is 
within  the  statute,  and  a  bet  under  £10,  that  bet  may  be  recovered.  Hochon  v.  Terrill 
(1  0.  &  M.  767).  In  that  case,  the  reason  for  holding  the  bet  on  a  cricket-match  to 
be  illegal  and  void  was,  that  the  bet  was  for  £20,  and  therefoi'c  above  the  amount 
allowed. 

Then  as  to  the  2nd  section,  it  enacts,  "  that  any  person  or  persons  whatsoever,  who 
shall  at  any  time  or  sitting,  by  playing  at  cards,  dice,  tables,  or  other  game  or  games 
whatsoever,  or  by  betting  on  the  sides  or  hands  of  such  as  [97]  do  play  at  any  of  the 
games  aforesaid,  lose  to  any  one  or  more  person  or  persons  so  playing  or  betting,  in 
the  whole  the  sum  or  value  of  £10,  and  shall  pay  or  deliver  the  same  or  any  part 
thereof,  the  person  or  persons  so  losing  and  paying,  or  delivering  the  same,  shall  be  at 
liberty  within  three  month  then  next  to  sue  for  and  recover  the  money  or  goods  so 
lost,  and  paid  or  delivered,  or  any  part  thereof,  from  the  respective  winner  or  winners 
thereof,  with  costs  of  suit,  &c."  That  section  does  not  make  the  gaming  void  or  the 
receipt  of  the  money  illegal,  but  merely  gives  a  remedy  to  recover  it  back.  This  is 
not  a  case  within  that  section.  The  money  was  not  to  be  lost  or  won  at  one  time  or 
sitting  :  the  determination  of  the  wager  was  to  be  by  the  best  of  three  courses. 
[Aldei'son,  B.  The  meaning  of  one  time  or  sitting  is,  one  event.  It  is  like  a  rubber 
of  whist,  where  the  parties  succeed  who  gain  the  best  out  of  three  games  ;  but  there 
the  rubber  is  one  event.]  But  supposing  this  race,  if  actually  run,  to  be  within  the 
act,  thei-e  was  no  race;  there  was  no  "playing"  within  the  meaning  of  the  2nd 
section  ;  for  no  match  was  run.  [Alderson,  B.  Is  it  not  illegal  to  contract  to  run  a 
match  which,  if  run,  will  be  illegal  within  the  2nd  section  V\  There  is  nothing  in  the 
2nd  section  to  make  the  contract  illegal.  That  section  is  more  extensive  than  the 
first.  [Alderson,  B.  Can  a  contract  which,  if  carried  out,  could  not  be  enforced,  be 
enforced  so  fai-  as  to  make  a  contracting  party  pay  for  not  carrying  it  out?]  Not  if  it 
be  illegal.  But  if  the  2nd  section  oidy  extends  to  make  the  money  recoverable  if  the 
game  be  played,  how  can  that  prevent  a  man  from  recovering  another  sum  agreed  to  be 
paid  if  the  game  be  not  played  ?  There  is  no  express  prohibition  of  the  contract ;  only 
a  certain  condition  annexed  to  it,  that  if  the  game  be  played,  and  money  won  under  it 
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above  £10,  the  nionoy  shall  be  paid  back.  But  the  money  claimed  here  is  not  that 
money,  but  other  money  aj^reed  to  be  paid  if  the  match  be  not  run.  [Alderson,  B. 
Is  not  [98]  the  sum  to  be  paid  in  case  the  match  was  lun  and  lost,  the  same  sum 
which  was  to  be  paid  in  case  the  match  was  not  run  ?]  No  ;  the  suras  are  not  treated 
as  the  same  in  the  dcclai'ation.  It  states  that  whichever  greyhound  should  be  the 
best  in  the  three  courses,  he  should  be  deemed  the  winner,  and  the  owner  of  the  said 
greyhound  should  receive  from  the  owner  of  the  other  greyhound  the  sum  of  £100; 
and  it  afterwards  states  that  the  said  sum  of  £100  should  be  forfeited  by  either  party 
who  should  make  default  in  causing  his  greyhound  not  to  run  the  said  match,  which 
said  sum  should  be  paid  to  the  other  party  who  should  be  ready  to  run  his  greyhound. 
[Alderson,  B.  Surely  that  comes  to  the  same  thing  as  "play  or  pay."]  Lastly,  this 
is  not  a  game  within  the  statute.  Suppose  two  greyhounds  are  running  after  a  hare, 
and  a  bet  is  made  upon  one  of  them  catching  her,  is  that  a  bet  upon  persons 
"playing"  at  a  game  within  the  act?     It  is  submitted  that  it  clearly  is  not. 

Biggs  Andrews,  and  Bere,  in  support  of  the  rule,  were  stopped  l)y  the  Court. 

Lord  Abinger,  C.  B.  We  need  not  hear  counsel  in  support  of  this  I'ule,  as  we 
are  all  of  opinion  that  it  ought  to  be  made  alisolute.  The  stat.  16  Car.  2,  c.  7,  s.  3, 
provides  that  "  if  any  person  or  persons  shall  at  any  time  or  times  play  at  any  of  the 
said  games "  (being  the  games  enumerated  in  the  second  section),  "  or  any  other 
pastime,  game  or  games  whatsoever  (other  than  with  and  for  ready  money),  or  shall 
bet  on  the  sides  or  hands  of  such  as  do  or  shall  play  thereat,  and  shall  lose  any  sum 
or  sums  of  money,  or  other  thing  or  things  so  played  for,  exceeding  the  sum  of  £100, 
at  any  one  time  of  meeting,  upon  ticket  or  credit,  or  otherwise,  and  shall  not  pay  down 
the  same  at  the  time  when  he  or  they  shall  so  lose  the  same,  the  party  and  parties 
who  loseth  or  shall  lose  the  said  monies  or  other  thing  or  things  so  played,  or  to  be 
played  for,  above  [99]  the  said  sum  of  £100,  shall  not,  in  that  case,  be  bound  or 
compelled  or  compellable  to  pay  or  make  good  the  same ;  but  the  contract  and 
contracts  for  the  same,  &c.,  shall  be  utterly  void  and  of  none  eflfect."  The  statute  of 
Anne  reduces  the  amount  from  £100  to  £10,  leaving  the  law,  in  other  respects,  as  it 
stood  before,  and  though  that  statute  does  not  specify  all  the  ditferent  games 
mentioned  in  the  preceding  act,  yet  it  contains  the  comprehensive  words,  "  other  game 
or  games  whatsoever."  which  have  been  very  properly  held  to  include  horse  and  foot 
races,  and  other  matches  of  a  similar  nature.  I  think  dog  matches,  like  the  present, 
stand  upon  the  same  footing  with  them,  and  I  can  see  no  reason  for  holding  that  they 
are  not  included.  This  being  a  game,  therefore,  within  the  provisions  of  that  statute, 
and  the  stake  depending  upon  its  issue  exceeding  £10,  the  question  arises  whether 
this  was  not  a  contract  binding  a  party  to  do  an  act  which  the  2nd  section  of  the 
9  Anne  renders  penal.  The  very  object  of  the  contract  was  to  make  the  defendant 
pay  that  bet  which,  being  for  a  sum  of  above  £10,  the  act  intended  to  prohibit,  and 
consequently  rendered  illegal.  That  being  so,  it  is  a  contract  which  cannot  be 
enforced  ;  and  this  rule  must  therefore  be  made  absolute. 

GuRNEY,  B.,  concurred. 

ROLFE,  B.  I  am  of  the  same  opinion.  In  the  course  of  the  ai'gument,  I  was 
much  struck  by  some  of  the  very  ingenious  observations  made  by  Mr.  Byles,  but  upon 
reference  to  the  5th  section  of  the  9th  Anne,  c.  14,  all  doubt  was  removed  from  my 
mind.  That  section  provides,  "That  if  any  person  or  persons  whatsoever,  at  any 
time  or  times,  do  or  shall  b}'  any  fraud  or  shift,  cosenage,  circumvention,  deceit,  or 
unlawful  device,  or  ill  practice  whatsoever,  in  playing  at  or  with  cards,  dice,  or  any  of 
the  games  aforesaid,  or  in  or  by  bearing  a  share  or  part  in  the  [100]  stakes,  wagers, 
or  adventures,  or  in  or  by  betting  on  the  sides  or  hands  of  such  as  do  or  shall  play  as 
aforesaid,  win,  obtain,  or  acquire  to  him  or  themselves,  or  to  any  other  or  others,  any 
sum  or  sums  of  money,  or  other  valuable  thing  or  things  vv-hatsoever,  or  shall  at  any 
one  time  or  sitting  win  of  any  one  or  more  person  or  persons  whatsoever  above  the 
sum  or  value  of  £10,  that  then  every  person  or  persons  so  winning  by  such  ill  practice 
as  aforesaid,  or  winning  at  any  one  time  or  sitting  above  the  said  sum  or  value  of 
£10,  and  being  convicted  of  any  of  the  said  offences,  upon  an  indictment  or  informa- 
tion to  be  exhibited  against  him  or  them  for  that  purpose,  shall  forfeit  five  times  the 
value  of  the  sum  or  sums  of  money,  or  other  thing  so  won  as  aforesaid,  and  in  case  of 
such  ill  practice  as  afore.«aid  shall  be  deemed  infamous,  and  suffer  such  corporal 
punishment  as  in  cases  of  wilful  perjury."  Assuming  Mr.  Byles's  interpretation  of 
the  statute  of  Charles  to  be  correct,  still  if  a  dog-race  is  within  the  words  of  that  act, 
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and  one  of  the  games  refoned  to  in  this  fifth  section  of  the  statute  of  Anne,  we  find 
a  clear  distinction  pointed  out  l)y  the  latter  between  the  fraudulent  play  and  playing 
to  the  amount  of  £10.  In  the  one  case  the  party  who  shall  win  anv  money,  &(;.,  hy 
fraud  is  made  suliject  to  an  indictment,  to  forfeit  live  times  the  value  of  the  money 
won,  and  be  subject  to  corporal  punishment ;  in  the  other,  the  person  who  shall  win 
at  any  one  time  more  than  £10,  without  any  fraud,  is  only  to  forfeit  five  times  the 
amount.  I  am,  therefore,  clearly  of  opinion  that  to  receive  more  than  £10  on  the 
result  of  a  dog-match  is  illegal ;  and  the  object  of  this  contract  l>eing  to  compel  one 
or  other  of  the  parties  to  do  so,  I  think  it  is  an  illegal  contract,  and  cannot  be 
enforced. 

Lord  Abinger,  C.  B.,  added  that  Alderson,  B.,  who  had  left  the  Court  before  the 
conclusion  of  the  argument,  entirely  concurred  in  the  judgment  they  had  just  given. 

Kule  absolute. 

[101]  KiSELEY  V.  Eyle,  Esq.  Exch.  of  Pleas.  June  6,  1842.— A  declaration  in 
case  against  the  sherilT  on  the  stat.  8  Anne,  c.  14,  for  I'emoving  goods  seized 
under  a  fi.  fa.  without  paj'ment  of  arrears  of  rent  due  to  the  plaintifi',  must 
shew  distinctly  that  the  tenancy  in  the  premises  subsisted  at  the  time  of  the 
seizure  of  the  goods  :  and  this  is  not  sufficiently  averred  by  a  statement,  that  the 
debtor  heretofore,  to  wit,  on  &c.,  and  for  a  long  space  of  time  then  past,  occupied 
certain  premises  as  tenant  thereof  to  the  plaintiff,  and  that  the  defendant  took 
certain  goods  "  then  lying  and  being  in  and  upon  the  premises,  so  in  the  tenure 
and  occupancy  of"  the  debtor  as  aforesaid. 

[S.  C.  11  L.  J.  Ex.  385.     See  11  M.  &  W.  16.] 

Case  against  the  Sheriff  of  Cheshire,  on  the  stat.  8  Anne,  c.  14,  s.  1.  The  declara- 
tion stated,  that  whereas  heretofore,  to  wit,  on  the  25th  December  1841,  and  for  a 
long  space  of  time  then  last  past,  to  wit,  for  the  space  of  five  years,  one  J.  Knott  and 
one  W.  Knott  occupied  a  certain  brewery,  dwelling-house,  and  appurtenances,  as 
tenants  thereof  to  the  plaintiff',  at  a  certain  rent  theretofore  payable  by  the  said  J. 
Knott  and  W.  Knott  to  the  plaintiff  for  the  same.  It  then  alleged  that  the  sum  of 
£250,  for  one'year's  rent  ending  on  the  day  and  year  aforesaid,  was  due  and  in  arrear, 
and  that  the  defendant,  being  sheriff  of  the  county  of  Chester,  by  virtue  of  a  writ  of 
fi.  fa.  issued  against  the  said  J.  Knott  and  W.  Knott,  together  with  one  C.  Knott,  at 
the  suit  of  one  John  Jack.son,  directed  to  the  sheriff'  of  Cheshire,  "took  certain  goods 
and  chattels  then  lying  and  being  in  and  upon  the  said  brewery,  dwelling-house,  and 
appurtenances,  so  in  the  tenure  and  occupation  of  the  said  J.  Knott  and  W.  Knott  as 
aforesaid,  of  great  value,  &c."  The  declaration  then  averred  notice  to  the  sheriff', 
before  the  removal  of  the  goods,  of  the  rent  being  due  to  the  plaintiff',  and  request  of 
payment  thereof,  and  alleged  as  a  breach  that  the  defendant  wrongfully  carried  away 
the  goods,  without  paying  or  satisfying  the  plaintiff  the  said  arrears  of  rent,  &c.,  &c. 

Special  demurrer,  assigning  for  causes,  that  no  cause  of  action  appears  on  the  face 
of  the  declaration,  inasmuch  as  it  is  not  stated,  nor  does  it  appear  therein,  that  any 
tenancy  was  subsisting  between  the  plaintiff  and  the  said  J.  Knott  and  W.  Knott  of 
the  .said  brewery,  &c.,  either  at  the  time  when  the  said  goods  and  chattels  are  said  to 
have  been  taken  by  the  defendant  under  the  fi.  fa.,  or  at  the  time  of  the  removal  of 
the  same  ;  nor  does  it  appear  that  the  said  J.  Knott  and  W.  Knott  were,  or  that 
either  of  them  was,  [102]  in  possession  of  the  said  premises,  or  any  part  thereof,  at 
the  time  of  the  s.aid  taking  or  removal.     Joinder  in  demurrer. 

Atkinson  appeared  in  support  of  the  demurrei',  but  the  Court  called  upon 

Crompton,  contra.  The  words  "then  lying  and  being  in  and  upon  the  said 
brewery,  &c.,  so  in  the  tenure  and  occupation  of  the  said  J.  Knott  and  W.  Knott  as 
aforesaid,"  sufficiently  shew  that  the  tenancy  and  the  occupation  subsisted  at  the  time 
of  the  taking.  The  words  "so  in  the  teniu-e,"  itc,  mean,  so  being  at  the  last  ante- 
cedent period,  which  is  the  time  of  the  seizure.  This  form  of  declaration  has  l)een 
invariably  adopted,  and  is  the  only  precedent  to  be  found  in  the  books  (2  Chit.  PI. 
586  ;  8  Went.  445). 

Per  Curiam.     We  think  you  had  better  amend. 

Leave  to  amend  on  payment  of  costs,  otherwise. 

Judc;ment  for  the  defendant. 
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Phillips  and  Others  r.  Clagoett.  Exch.  of  Pleas.  June  6,  1842. — In  an  action 
on  the  case  against  a  bailee  of  goods  delivered  to  hira  for  reward  by  the  plaintirt', 
containing  some  counts  charging  a  misuser  of  the  goods,  whereby  they  were  lost 
to  the  plaintifl',  and  othei'  counts  in  trover,  the  defendant  cannot  plead  generally 
in  abatement,  that  they  were  the  goods  of  the  plaintiiTs  and  other  persons. — A  plea 
in  abatement  for  the  misjoinder  of  parties,  pleaded  to  several  counts,  if  bad  as  to 
any  of  them,  is  bad  altogether,  and  there  must  be  a  general  judgment  of  respondent 
ouster ;  although  it  would  have  been  good  if  pleaded  separately  to  the  other 
counts. 

[S.  C.  2  Dowl.  (N.  S.)  258 ;  11  L.  J.  Ex.  349  ;  6  Jur.  629.     See  11  M.  &  W.  84.] 

In  this  case  the  declaration  contained  ten  counts.  The  first  five  were  in  trover, 
for  certain  hogsheads  of  tobacco  :  the  other  five  set  forth,  that  the  plaintiffs  having 
employed  the  defendant  at  his  request,  for  certain  reasonable  reward,  [103]  in  the 
capacity  of  an  agent  or  factor,  to  receive  and  take  into  his  possession  certain  hog.s- 
heads  of  tobacco  belonging  to  the  plaiutifl's,  the  defendant  misconducted  himself,  after 
the  receipt  thereof,  in  and  about  the  care  and  disposal  of  the  same,  and  by  reason  of  such 
misconduct  they  became  and  were  wholly  lost  to  the  plaintiffs.  The  defendant 
pleaded  in  abatement,  to  the  whole  declaration,  that  the  goods  therein  mentioned  were 
not  the  property  of  the  plaintiffs  only,  but  were  the  joint  property  of  the  plaintiff's 
and  two  other  persons.  To  this  plea  the  plaintiffs  demurred,  and  the  defendant 
joined  in  demurrer. 

Crompton,  in  support  of  the  demurrer,  was  stopped  by  the  Court. 

Kelly,  contra.  The  last  five  counts  of  the  declaration  are  not  founded  upon  a 
contract,  but  npon  a  supposed  duty  resulting  from  a  contract.  The  grievance  com- 
plained of  in  those  counts  is  the  misuser  of  the  goods  by  the  defendant,  contrary  to 
his  duty,  'ihis,  therefore,  is  not  an  action  of  contract,  but  of  tort ;  and  the  plaintiffs 
having  chosen  to  adopt  that  form  of  action,  have  subjected  themselves  to  the  conse- 
quences of  doing  so ;  one  of  which  is,  that  a  plea  in  abatement,  for  the  nonjoinder  of 
the  other  persons  interested  in  the  goods,  may  be  pleaded  :  Addison  v.  Overcnd  (6  T.  R. 
766).  Although  the  contract  was  made  with  the  plaintiff's  alone,  any  other  per.sons 
who  had  an  interest  in  the  goods  might  make  the  same  complaint  against  the  defen- 
dant in  an  action  ex  delicto,  and  therefore  the  only  way  in  which  he  can  protect  himself 
against  a  multiplicity  of  actions,  and  from  paying  the  value  of  the  goods  several  times 
over,  is  by  a  plea  in  abatement.  It  would  he,  no  defence  to  this  action  to  shew  at  the 
trial  that  the  goods  belonged  to  other  persons  besides  the  plaintiff's  ;  whereas  if  they 
had  sued  in  [104]  assumpsit,  thej'  would  have  been  defeated  on  the  general  issue.  At 
any  rate,  the  plea  is  good  as  to  the  first  five  counts,  and  the  writ  must  be  abated 
and  quashed  as  to  that  part.  The  case  of  Powell  v.  Fullerton  (2  Bos.  &  P.  420)  is  an 
authority  to  shew  that  this  may  be  done. 

Crompton,  for  the  plaintiff's,  referred  to  Hemes  v.  Jamieson  (5  T.  R.  .5.53). 

Lord  Abinger,  C.  B.  This  is  a  perfectly  clear  case.  If  the  defendant  had  pleaded 
separately  to  the  first  five  counts,  that  other  parties  besides  ihe  plaintiff's  had  an 
interest  in  the  goods,  that  plea  might  have  been  good  ;  but  this  plea  in  abatement  is 
no  answer  at  all  to  the  other  counts  of  the  declaration,  and  which  are  framed  upon 
contracts  which  the  defendant  admits  himself  to  have  made  with  the  plaintiff's  alone. 
It  is  urged,  however,  that  we  may  take  the  plea  distributively,  and  quash  the  writ  as  to 
the  first  five  counts,  and  award  a  judgment  of  respondeat  ouster  as  to  the  residue. 
Pleas  in  abatement  are  never  favoured  by  the  Court ;  and  I  think  that  such  a  plea, 
if  bad  as  to  part,  is  bad  as  to  the  whole.  The  case  of  Powell  v.  Fullerton  has  been 
cited  as  an  authority  to  the  contrary,  but  that  is  clearlj'  distinguishable :  for  there 
the  plea  was  not  pleaded  to  the  whole  declaration,  but  to  a  part  of  it  only,  although 
it  improperly  prayed  judgment  of  the  whole  writ ;  but  that  was  a  mere  irregularity, 
which  did  not  vitiate  the  plea  altogether.  I  am  clearly  of  opinion  that  we  cannot  give 
our  judgment  as  to  part  of  the  plea,  and  another  judgment  as  to  the  residue,  but  there 
must  be  one  general  judgment  of  respondeat  ouster. 

Alderson,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  of  respondeat  ouster. 
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[105]  Burton  v.  Hknson  and  Kesbey.  Exch.  of  Pleas.  June  2,  1842.  -A  parish 
clerk  having  been  dismissed  from  his  olliee  by  the  rector,  though  irreguiaily, 
and  another  appointed,  the  former  entered  the  church  before  divine  service  had 
commenced,  and  took  possession  of  the  clerk's  seat : — Held,  that  the  church- 
wardens were  justified  in  removing  him  from  the  clerk's  desk,  and  also  out  of 
the  church,  if  they  had  reasonable  grounds  for  believing  that  he  would  oflcr 
interruption  during  the  celebration  of  divine  service. 

[S.  C.  1 1  L.  J.  Ex.  348.     Explained,  Taylor  v.  Tuimn,  1888,  20  Q.  B.  D.  678.] 

This  was  an  action  of  asault,  to  which  the  defendants  pleaded  not  guilty  by 
statute. 

At  the  trial  before  Gurney,  B  ,  at  the  last  assizes  at  Chelmsford,  it  appeared  that 
the  defendants  were  the  chui'chwardens  of  the  parish  of  Northweald  Bassett,  in  the 
county  of  Essex,  and  that  the  plaintift'  had  been  appointed  clerk  of  the  same  parish 
in  1806.  He  had  continued  to  till  that  office  till  the  1st  July,  1841,  when  he  was 
dismissed  by  the  vicar  under  the  following  circumstances  : — He  had  originally  been 
appointed  at  an  annual  salary  of  51.  5s.  ;  but  this  having  been  reduced,  high  words 
bad  ensued  between  the  plaintiff,  the  churchwardens,  and  the  vicar  ;  and  although 
he  officiated  at  the  clerk's  desk  during  the  sacrament,  the  plaintitt'  declined  to  receive 
it,  as  he  was  on  bad  terras  with  these  parties.  An  application  having  subsequently 
been  made  to  the  Bishop  of  London  by  the  vicar,  on  the  15th  June,  1841,  the  plaintiff 
was  prevailed  upon  to  sign  an  apology  for  his  absence  and  his  disrespectful  expres- 
sions, with  a  promise  of  more  becoming  demeanour  for  the  future.  A  few  days  after- 
wards, in  a  conversation  with  the  parish  schoolmaster  respecting  the  terms  of  this 
document,  and  in  answer  to  an  ol)servation  made  by  the  latter,  that  the  vicar  had 
.said  ho  had  read  it  to  the  plaintiff  as  loud  as  ever  he  read  a  lesson,  the  plaintiff  said, 
that  if  he  said  so  he  was  a  liar.  The  vicar,  for  this  expression,  dismissed  him  without 
summons,  and  one  Holly  was  appointed  in  his  place  ;  and  on  Sunday,  the  25th  July, 
when  the  church  doors  were  opened  for  divine  service,  and  the  parishioners  were 
assembling,  the  plaintiH'  came  into  the  church,  and  proceeding  to  the  clerk's  seat, 
which  was  then  occupied  by  Holl}^  attempted  to  enter  it  by  the  door,  but  was 
pi'evented  from  so  doing  by  one  of  the  rural  police  of  the  name  of  Pelby  placing  his 
back  against  the  door  The  de-[106]-fendants  thereupon  desired  him  not  to  take 
this  seat,  but  the  plaintiff  immediately  entered  an  adjoining  pew,  and  thence  climbed 
over  into  the  clerk's  desk  and  took  his  seat  there.  The  defendants  then  desired 
Pelby  to  remove  him,  which  he  did  by  force,  and  led  him  out  of  the  church.  Shortly 
after  the  service  had  commenced,  however,  he  returned,  and  again  attempted  to  enter 
the  seat ;  but  upon  some  communication  being  made  to  him  by  the  defendants,  he 
left  the  church.  This  forcible  removal  from  the  clerk's  seat  was  the  assault  complained 
of.  These  facts  having  been  proved  at  the  trial,  the  learned  Judge  was  of  opinion 
that  the  dismissal  was  illegal,  and  therefore  the  plaintiff  was  entitled  to  a  verdict, 
which  the  jury  accordingly  found  for  him,  with  one  farthing  damages.  Leave  was 
however  reserved  to  the  defendants  to  move  to  enter  a  verdict,  if  the  Court  should 
be  of  opinion,  either  that  the  removal  was  lawful,  or  that,  under  the  circumstances, 
a  dismissal  de  facto  was  sufficient  to  justify  what  the  defendants  had  done.  Thesiger 
having,  in  Easter  Term,  obtained  a  rule  accordingly, 

Peacock  (and  Shee,  Serjt.,  was  with  him)  shewed  cause.  The  learned  Judge's 
direction  was  correct.  The  plaintifl'  having  been  appointed  parish  clerk,  was  in  office 
for  life,  or  as  long  as  he  behaved  himself  properly,  and  until  he  was  legally  dismissed. 
The  churchwardens,  therefore,  had  no  right  to  tiu'n  him  out  as  long  as  he  continued 
de  facto  clerk.  [Gurney,  B.  The  question  is  whether  the  clerk  was  justified  in 
asserting  his  right  in  this  indecent  manner,  and  whethei'  the  churchwardens  had  not 
a  right  to  remove  him,  under  such  circumstances.]  The  clergyman  had  impioperly 
dismissed  him,  and  therefore  he  had  a  right  to  occupy  the  desk  appropriated  to  the 
use  of  the  clerk.  [Alderson,  B.  There  are  authorities  to  shew  that  the  church- 
wardens have  the  power  to  regulate  the  seats ;  here,  in  defiance  of  them,  the  plaintifl" 
climbed  over  into  the  desk.]  The  desk  is  the  proper  and  peculiar  place  foi-  the  clerk  ; 
it  is  especially  set  [107]  apart  for  him,  and  differs  from  other  seats.  [iiOrd  Abinger,  C.  B. 
It  is  difficult  to  say  that  the  churchwardens  were  not  authorized  to  interfere. 
They  could  know  nothing  but  that  the  minister  had  in  fact  dismissed  him  from  the 
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office.  In  the  case  of  a  dispute  about  a  pew,  the  course  is  to  try  it  by  due  course 
of  law.  Is  a  person  to  tr}'  such  a  right  by  insisting  upon  sitting  there  ^  And  if  he 
finds  another  person  there,  and  attempts  to  enter,  cannot  the  churchwardens  interfere? 
The  pbiintitf  would  be  in  no  way  injured  by  being  prevented  from  resorting  to 
such  an  as.sertion  of  his  title  as  this,  for  he  may  bring  an  action  for  money  had  and 
received.]  Although  he  might  maintain  such  an  action,  it  does  not  necessarily 
follow  that  he  may  not  assert  his  right  in  this  manner.  He  holds  his  seat 
virtute  officii,  which  distinguishes  it  from  the  ordinary  case  of  a  pew.  Besides,  even 
supposing  the  defendants  were  justified  in  removing  him  from  the  pew,  they  had  no 
right  to  remove  him  from  the  church.  Perhaps  they  might  have  been  justified  in 
taking  him  out  of  the  church  if  the  interruption  had  taken  place  during  the  perform- 
ance of  divine  service  :  but  this  took  place  before  divine  service  had  commenced 
Unless  he  was  creating  a  disturbance  during  the  service,  they  had  no  right  to 
remove  him. 

Thesiger,  in  support  of  the  I'ule,  was  stopped  l)y  the  Court,  but  in  the  course  of 
the  argument  referred  to  I'eynoWs  v.  Monkton  (2  M.  &  Rob.  384),  where  it  was  held 
by  Kolfe,  B.,  that  churchwardens  have  a  discretionary  powei'  to  appropriate  pews  in 
the  church  amongst  the  parishioners,  and  might  remove  persons  intruding  on  seats 
already  appi-opriated. 

Lord  Abinger,  C.  B.  We  think  it  makes  no  difference  whether  the  service  had 
actually  begun,  or  was  only  about  to  begin,  so  long  as  the  conduct  of  the  plaintiff  was 
such  [108]  as  to  lead  the  churchwardens  reasonably  to  suppose  that  he  would  otier 
interruption  to  the  service.  The  evidence  shews  that  he  was  likely  to  create  a 
disturbatice.  The  question  is  whether  the  removal  from  the  church  was  not  at  the 
time  a  fair  exercise  of  judgment,  that  if  they  did  not  remove  him  he  would  create  a 
disturbance.  We  think  it  was,  and  the  jury  seem  to  have  been  of  the  same  opinion 
in  awarding  a  farthing  damages. 

Alderson,  B.  In  Hawkins's  Pleas  of  the  Crown,  book  1,  c.  6.3,  s.  29,  it  is  laid 
down  that  "churchwardens,  and  perhaps,  private  persons,  may  whip  boys  playing  in 
church,  or  pull  of  the  hats  of  those  who  obstinately  refuse  to  take  them  off  themselves, 
or  gentlj'  lay  hands  on  those  who  disturb  the  performance  of  any  part  of  divine 
service,  and  turn  them  out  of  the  church."  For  these  positions  he  quotes  1  Saund. 
13,  1  Sid.  301,  3  Keble,  124,  and  1  Mod.  168.  Hawe  v.  Planner  (1  Saund.  13  ;  1  Sid. 
301.  See  also  Rogers  on  Ecclesiastical  Law,  229)  is  likewise  an  authority  to  shew 
that  churchwardens  may  interfere  to  preserve  decorum  in  the  church.  Here  the 
congregation  were  assembling  for  divine  service,  and  the  defendants  only  did  what 
was  necessary  to  guard  against  interruption,  and  a  most  unseemly  exhibition  during 
its  progress ;  that  they  were  fully  entitled  to  do. 

GURNEY,  B ,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


[109]  WiNTERBOTTOM  V.  Wright.  Exch.  of  Plcas.  June  6,  1842. — A.  contracted 
with  the  Postmaster- General  to  provide  a  mail-coach  to  convey  the  mail  bags 
along  a  certain  line  of  road  ;  and  B.  and  others  also  contracted  to  horse  the  coach 
along  the  same  line.  B.  and  his  co-contractors  hired  C.  to  drive  the  coach  : — 
Held,  that  C.  could  not  maintain  an  action  against  A.  for  an  injury  sustained  by 
him  while  driving  the  coach,  by  its  breaking  down  from  latent  defects  in  its 
construction. 

[S.  C.  11  L.  J.  Ex.  41-5.  Distinguished,  Blaeknwre  v.  Bristol  and  Exeter  Railway,  18-58, 
8  E.  &  B.  1035.  Applied,  Alton  v.  Midland  Eailwai/,  1865,  19  C.  B.  (N.  S.)  213  ; 
Collis  V.  Selden,  1868,  L.  R.  3  C.  P.  495.  Discussed,  Heaven  v.  Pender,  1883,  11 
Q.  B.  D.  503.     Followed,  Earl  v.  Lnbbock,  [1905]  1  K.  B.  293.] 

Case.  The  declaration  stated,  that  the  defendant  was  a  contractor  for  the  supply 
of  mail-coaches,  and  had  in  that  character  contracted  for  hire  and  reward  with  the 
Postmaster-General,  to  provide  the  mail-coach  for  the  purpose  of  conveying  the  mail- 
bags  from  Hartford,  in  the  county  of  Chester,  to  Holyhead  :  That  the  defendant,  under 
and  by  virtue  of  the  said  contract,  had  agreed  with  the  said  Postmaster-General  that 
the  said  mail-coach  shouUl,  during  the  said  contract,  be  kept  in  a  fit,  proper,  safe,  and 
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secure  state  and  oonrlitioii  for  the  said  purpose,  and  took  upon  himself,  to  wit,  under 
and  b}'  virtue  of  the  said  contract,  the  sole  and  exclusive  dutv,  charge,  caro,  and  burden 
of  the  repairs,  state,  and  condition  of  tlie  said  mail-coach  ;  and  it  had  become  and  was 
the  sole  and  exclusive  duty  of  the  defendant,  to  wit,  under  and  by  virtue  of  his  said 
contract,  to  keep  and  maintain  the  said  mail-coach  in  a  fit,  proper,  safe,  and  secure 
state  and  condition  for  the  purpose  aforesaid:  That  Nathaniel  Atkinson  and  other 
persons,  having  notice  of  the  said  contract,  were  under  contract  with  the  Postmaster- 
General  to  convey  the  said  mail-coach  from  Hartford  to  Holyhead,  and  to  supply 
horses  and  coachmen  for  that  purpose,  and  also,  not  on  any  pretence  whatever,  to  use 
or  employ  any  othei'  coach  or  carriage  whatever  than  such  as  should  be  so  provided, 
directed,  and  appointed  by  the  Postmaster-Ueneral :  That  the  plaintift',  being  a  raail- 
coachraan,  and  thereby  obtaining  his  livelihood,  and  whilst  the  said  several  contracts 
were  in  force,  having  notice  thereof,  and  trusting  to  and  confiding  in  the  contract 
made  between  the  defendant  and  the  Postmaster-General,  and  believing  that  the  said 
coach  was  in  a  fit,  safe,  secure,  and  proper  state  and  condition  for  the  purpose  aforesaid, 
and  not  knowing  and  having  no  means  of  knowing  to  the  contraiy  thereof,  hired 
himself  to  the  said  Nathaniel  Atkinson  and  [110]  his  co-contractors  as  mail-coachman, 
to  drive  and  take  the  conduct  of  the  said  mail-coach,  which  but  for  the  said  contract 
of  the  defendant  he  would  not  have  done.  The  declaration  then  averred,  that  the 
defendant  so  improperly  and  negligently  conducted  himself,  and  so  utterly  disregai'ded 
his  aforesaid  contract,  and  so  wholly  neglected  and  failed  to  perform  his  duty  in  this 
behalf,  that  heretofore,  to  wit,  on  the  8th  of  August,  1840,  whilst  the  plaintiflf,  as 
such  mail-coachm.an  so  hired,  was  driving  the  said  mail-coach  from  Hartford  to  Holy- 
head, the  same  coach,  being  a  mail-coach  found  and  provided  by  the  defendant  under 
his  said  contract,  and  the  defendant  then  acting  under  his  said  contract,  and  having 
the  means  of  knowing  and  then  well  knowing  all  the  aforesaid  premises,  the  said 
mail-coach  being  then  in  a  fi-ail,  weak,  and  infirm,  and  dangerous  state  and  condition, 
to  wit,  by  and  through  certain  latent  defects  in  the  state  and  condition  thereof,  and 
unsafe  and  unfit  for  the  use  and  purpose  aforesaid,  and  from  no  other  cause,  circum- 
stance, matter  or  thing  whatsoever,  gave  way  and  broke  down,  whereby  the  plaintifi^ 
was  thrown  from  his  seat,  and  in  consequence  of  injuries  then  received,  had  become 
lamed  for  life. 

To  this  declaration  the  defendant  pleaded  several  pleas,  to  two  of  which  there 
were  demurrers ;  but  as  the  Court  gave  no  opinion  as  to  their  validity,  it  is  not 
necessary  to  state  them. 

Peacock,  who  appeared  in  support  of  the  demurrers,  having  argued  against  the 
sufficiency  of  the  pleas, — 

Byle-s,  for  the  defendant,  objected  that  the  declaration  was  bad  in  substance.  This 
is  an  action  brought,  not  against  Atkinson  and  his  co-contractors,  who  were  the 
employers  of  the  plaintiff',  but  against  the  person  employed  by  the  Postmaster- 
General,  and  totally  unconnected  with  them  or  with  the  plaintift".  Now  it  is  a 
general  rule,  that  [111]  wherever  a  wrong  arises  merely  out  of  the  breach  of  a  con- 
tract, which  is  the  case  on  the  face  of  this  declaration,  whether  the  form  in  which  the 
action  is  conceived  be  ex  contractu  or  ex  delicto,  the  party  who  made  the  contract 
alone  can  sue  :  ToUit  v.  Sherslone  {5  M.  &  W.  283).  If  the  rule  were  otherwise,  and 
privity  of  contract  were  not  requisite,  there  would  be  no  limit  to  such  actions,  if 
the  plaintiff"  may,  as  in  this  case,  run  through  the  length  of  three  contracts,  he  may 
run  through  any  number  or  series  of  them  ;  and  the  most  alarming  consequences 
would  follow  the  adoption  of  such  a  principle.  For  example,  every  one  of  the  suff'erers 
by  such  an  accident  as  that  which  I'ecently  happened  on  the  Versailles  railway,  might 
have  his  action  against  the  manufacturer  of  the  defective  a.xle.  So,  if  the  chain-cable 
of  an  East  Indiaman  were  to  break,  and  the  vessel  went  aground,  every  person  afl'ected, 
either  in  person  or  property,  by  the  accident,  might  have  an  action  against  the 
manufacturer,  and  perhaps  against  every  seller  also  of  the  iron.  Again,  suppose  a 
gentleman's  coachman  were  injured  by  the  breaking  down  of  his  carriage,  if  this 
action  be  maintainable,  he  might  bring  his  action  against  the  smith  or  the  coachmaker, 
although  he  could  not  sue  his  mastei',  who  is  the  party  contracting  with  him  :  Priedly 
V.  Fotoler  (3  M.  &  W.  1).  Thei'c  is  no  precedent  to  be  found  of  such  a  declaration, 
except  one  in  8  Wentworth,  397,  which  has  been  deemed  very  questionable,  luipson 
V.  C'uhitt{9  M.  &  W.  710)  is  an  authority  to  .shew  that  the  party  injured  by  the 
negligence  of  another  cannot  go  beyond  the  party  who  did  the  injury,  unless  he  can 
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establish  that  the  latter  stood  in  the  relation  of  a  sci'\'ant  to  the  party  sued.  In  IFitfe 
V.  Ildfliie  (2  Dowl.  I'C-  Ky.  33),  where  the  plaiiitill'  sued  for  an  injuiy  produeed  by  the 
explosion  of  a  steam-engine  boiler,  the  defendant  was  personally  present  managing  the 
boiler  at  the  time  of  the  ac-[112]-cident.  Lei\i/  v.  Laii;/riilfff  (4  M.  &  W.  337)  will 
probably  be  referred  to  on  the  other  side.  But  that  case  was  expressly  decided 
on  the  ground  that  the  defendant,  who  sold  the  gun  by  which  the  plaintiff  was 
injured,  although  he  did  not  personally  contract  with  the  plaintiff,  who  was  a  minor, 
knew  that  it  was  bought  to  be  used  by  him.  Here  there  is  no  allegation  that  the 
defendant  knew  that  the  coach  was  to  be  driven  by  the  plaintiff.  There,  moreover, 
fi-aud  was  alleged  in  the  declaration,  and  found  by  the  jury  :  and  there,  too,  the  cause 
of  injury  was  a  weapon  of  a  dangerous  nature,  and  the  defendant  was  alleged  to  have 
had  notice  of  the  defect  in  its  construction.  Nothing  of  that  sort  appears  upon  this 
declaration. 

Peacock,  contrJi.  This  case  is  within  the  pi'inoiple  of  the  decision  in  Levi/  v. 
Langridge.  Here  the  defendant  entered  into  a  conti'iict  with  a  public  officer  to  supply 
an  article  which,  if  imperfectly  constructed,  was  necessarily  dangerous,  and  which, 
from  its  nature  and  the  use  for  which  it  was  destined,  was  necessarily  to  be  driven  by 
a  coachman.  That  is  sufficient  to  bring  the  case  within  the  rule  established  by  Levy 
V.  Langridge.  In  that  case  the  contract  made  by  the  father  of  the  plaintiff'  with  the 
defendant  was  made  on  behalf  of  himself  and  his  family  generally,  and  there  was 
nothing  to  shew  that  the  defendant  was  aware  even  of  the  existence  of  the  particular 
son  who  was  injured.  Suppose  a  party  made  a  contract  with  government  for  a  supply 
of  muskets,  one  of  which,  from  its  misconstruction,  burst  and  injured  a  soldier  :  there 
it  is  clear  that  the  use  of  the  weapon  by  a  soldier  would  have  been  contemplated, 
although  not  by  the  particular  individual  who  received  the  injury,  and  could  it  be 
said,  since  the  decision  in  Levi/  v.  Langridge,  that  he  could  not  maintain  an  action 
against  the  contractor?  So,  if  a  coachmaker,  [113]  employed  to  put  on  the  wheels  of 
a  carriage,  did  it  so  negligently  that  one  of  them  tlew  off,  and  a  child  of  the  owner 
were  thereby  injured,  the  damage  being  the  natural  and  immediate  consequence  of  his 
negligence,  he  would  surely  be  responsible.  So,  if  a  party  entered  into  a  contract  to 
repair  a  church,  a  woi'khouse,  or  other  public  building,  and  did  it  so  insufficiently  that 
a  person  attending  the  former,  or  a  pauper  in  the  latter,  were  injured  by  the  falling 
of  a  stone,  he  could  not  maintain  an  action  against  any  other  person  than  the  con- 
tractor ;  but  against  him  he  must  surely  have  a  remedy.  It  is  like  the  case  of  a 
contractor  who  negligently  leaves  open  a  sewer,  whereby  a  person  passing  along  the 
street  is  injured.  It  is  clear  that  no  action  could  be  maintained  against  the  Postmaster- 
General :  Hall  V.  Smith  (2  Bing.  156),  Humphreys  v.  Hears  (1  Man.  &  R.  187),  Priestly 
v.  Foioler.  But  here  the  declaration  alleges  the  accident  to  have  happened  through 
the  defendant's  negligence  and  want  of  care.  The  plaintiff  had  no  oppoitunity  of 
seeing  that  the  carriage  was  sound  and  secure.  [Alderson,  B.  The  decision  in  Levy 
v.  Langridge  proceeds  upon  the  ground  of  the  knowledge  and  fraud  of  the  defendant.] 
Here  also  there  was  fraud  :  the  defendant  represented  the  coach  to  be  in  a  pioper 
state  for  use,  and  whether  he  represented  that  which  was  false  within  his  knowledge, 
or  a  fact  as  true  which  he  did  not  know  to  be  so,  it  w&s  equally  a  fraud  in  point  of 
law,  for  which  he  is  responsible. 

Lord  Abingkr,  C.  B.  I  am  clearly  of  opinion  that  the  defendant  is  entitled  to 
our  judgment.  We  ought  not  to  permit  a  doubt  to  rest  upon  this  subject,  for  our 
doing  so  might  be  the  means  of  letting  in  upon  us  an  infinity  of  actions.  This  is  an 
action  of  the  first  impression,  and  it  has  been  brought  in  spite  of  the  jirecautions  which 
wei'e  taken,  in  the  judgment  of  this  Court  in  the  case  of  Levii  v.  Langridge,  to  otwiate 
any  notion  that  such  an  action  [114]  could  be  maintained.  We  ought  not  to  attempt 
to  extend  the  principle  of  that  decision,  which,  although  it  has  been  cited  in  support 
of  this  action,  wholly  fails  as  an  authority  in  its  favour ;  for  there  the  gun  was  bought 
for  the  use  of  the  son,  the  plaintiff  in  that  action,  who  could  not  make  the  bargain 
himself,  but  was  really  and  substantially  the  party  contracting.  Here  the  action  is 
brought  simply  because  the  defendant  was  a  contractor  with  a  third  person  ;  and  it 
is  contended  that  thereupon  he  became  liable  to  every  body  who  might  use  the 
carriage.  If  there  had  been  any  ground  for  such  an  action,  there  certainly  would  have 
been  some  precedent  of  it ;  but  with  the  exception  of  actions  against  innkeepers,  and 
some  few  other  persons,  no  case  of  a  similar  nature  has  occurred  in  practice.  That  is 
a  strong  circumstance,  and  is  of  itself  a  great  authority  against  its  maintenance.     It  is 
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however  contended,  that  this  contract  lieiiii;  made  on  the  hehalf  of  tlie  public  by  the 
Postmaster-General,  no  action  could  be  maintained  against  hira,  and  therefore  the 
plaintiti'  must  have  a  remedy  against  the  defendant.  But  that  is  by  no  means  a 
necessary  consequence — he  may  be  remediless  altogether.  There  is  no  privity  of 
contract  between  these  parties ;  and  if  the  plaintitt'  can  sue,  every  passenger,  or  even 
any  person  passing  along  the  road,  who  was  injured  by  the  upsetting  of  the  coach, 
might  bring  a  similar  action.  Unless  we  confine  the  operation  of  such  contracts  as 
this  to  the  paities  who  entered  into  them,  the  most  absurd  and  outrageous  con- 
sequences, to  which  I  can  see  no  limit,  would  ensue.  Where  a  party  becomes 
responsible  to  the  public,  by  undertaking  a  public  duty,  he  is  liable,  though  the 
injury  may  have  ari-sen  from  the  negligence  of  his  servant  or  agent.  So,  in  cases  of 
public  nuisances,  whether  the  act  was  done  by  the  party  as  a  servant,  or  in  any  other 
capacity,  you  aie  liable  to  an  action  at  the  suit  of  any  person  who  sutlers.  Those, 
however,  are  cases  where  the  real  ground  of  the  lialiility  is  the  public  tluty,  or  the 
commis-[115]-sion  of  the  public  nuisaTice.  There  is  also  a  class  of  cases  in  which  the 
law  permits  a  contract  to  be  turned  into  a  tort;  but  unless  there  has  been  some  public 
duty  undertaken,  or  public  nuisance  committed,  they  are  all  cases  in  which  an  action 
might  have  been  maintained  upon  the  contract.  Thus,  a  carrier  may  be  sued  either 
in  assumpsit  or  case  ;  but  there  is  no  instance  in  which  a  party,  who  was  not  privy  to 
the  contract  entered  into  with  him,  cm  maintain  any  such  action.  The  plaintitt'  in 
this  case  could  not  have  brought  an  action  on  the  contract;  if  he  could  have  done  so, 
what  would  have  been  his  situation,  supposing  the  Postmaster-General  had  released 
the  defendant  ?  that  would,  at  all  events,  have  defeated  his  claim  altogether.  By 
permitting  this  action,  we  should  lie  working  this  injustice,  that  after  the  defendant 
had  done  everything  to  the  satisfaction  of  his  employer,  and  after  all  matters  between 
them  had  been  adjusted,  and  all  accounts  settled  on  the  footing  of  their  contract, 
we  should  subject  them  to  be  ripped  open  by  this  action  of  tort  being  brought 
against  him. 

Alderson,  B.  I  am  of  the  same  opinion.  The  contract  in  this  case  was  made 
with  the  Postmaster-General  alone ;  and  the  case  is  just  the  same  as  if  he  had  come 
to  the  defendant  and  ordered  a  carriage,  and  handed  it  at  once  over  to  Atkinson.  If 
we  were  to  hold  that  the  plaintiff'  could  sue  in  such  a  case,  there  is  no  point  at  which 
such  actions  would  stop.  The  only  safe  rule  is  to  confine  the  right  to  recover  to  those 
who  enter  into  the  contract ;  if  we  go  one  step  beyond  that,  there  is  no  reason  why 
we  should  not  go  fifty.  The  only  real  argument  in  favour  of  the  action  is,  that  this 
is  a  case  of  hardship ;  but  that  might  have  been  obviated,  if  the  plaintitt'  had 
made  himself  a  party  to  the  contract.  Then  it  is  urged  that  it  falls  within  the 
principle  of  the  case  of  Levi/  v.  Langridge.  But  the  principle  of  that  case  was  simply 
this,  that  the  father  having  bought  the  gun  for  [116]  the  very  purpose  of  being  used 
by  the  plaintitt',  the  defendant  made  representations  by  which  he  was  induced  to  use 
it.  There  a  distinct  fraud  was  committed  on  the  plaintiff";  the  falsehood  of  the 
representation  was  also  alleged  to  have  been  within  the  knowledge  of  the  defendant 
who  made  it,  and  he  was  properly  held  liable  for  the  consequences.  How  are  the 
facts  of  that  case  applicable  to  those  of  the  present  ?  Where  is  the  allegation  of  mis- 
representation or  fraud  in  this  declaration  I  It  shews  nothing  of  the  kind.  Our 
judgment  must  therefore  be  for  the  defendant. 

GURNEY,  B.,  concurred. 

RoLFE,  B.  The  breach  of  the  defendant's  duty,  stated  in  this  declaration,  in  his 
omission  to  keep  the  carriage  in  a  safe  condition  ;  and  when  we  examine  the  mode  in 
which  that  duty  is  alleged  to  have  arisen,  we  find  a  statement  that  the  defendant 
took  upon  himself,  to  wit,  under  and  by  virtue  of  the  said  contract,  the  sole  and 
exclusive  duty,  charge,  cai'c,  and  burden  of  the  repairs,  state  and  condition  of  the  said 
mail-coach,  and,  during  all  the  time  aforesaid,  it  had  become  and  was  the  sole  and 
exclusive  duty  of  the  defenchint,  to  wit,  under  and  by  virtue  of  his  said  contract,  to 
keep  and  maintain  the  said  mail-coach  in  a  fit,  proper,  safe,  and  secure  state  and 
condition.  The  duty,  therefore,  is  shewn  to  have  arisen  solely  from  the  contract ; 
and  the  fallacy  consists  in  the  use  of  that  word  "duty."  If  a  duty  to  the  Postmaster- 
General  be  meant,  that  is  true  ;  but  if  a  duty  to  the  plaintitt"  be  intended  (and  in  that 
sense  the  word  is  evidently  used),  there  was  none.  This  is  one  of  those  unfortunate 
cases  in  which  there  certainly  has  been  damnum,  but  it  is  damnum  absque  injiu'ia  ; 
it  is,  uo  doubt,  a  hardship  upon  the  plaintitt'  to  be  without  a  remedy,  but  by  that 
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coiisideiation  wo   ought  not  to  ho  iiiflueneod.      Hard  cases,  it  has  been  fixMiuently 
observed,  are  apt  to  introduce  bad  law. 
Judgment  for  the  defendant. 


[117]  The  Attokney-General  v.  Don.\ldson  and  Others.  Exch.  of  Pleas 
June  9,  1!:!4'2. — An  information  of  intrusion  stilted,  that  the  defendants  intruded 
and  made  entry  on  a  certain  messuage  or  dwelling-house,  situate  &c.,  and  being 
parcel  of  the  royal  palace  of  Kensington,  then  in  the  occupation  of  our  Lady  the 
Queen,  and  which  was  in  the  hands  and  possession  of  the  Queen  in  right  of  her 
Crown.  The  defendants  pleaded,  in  the  form  given  by  the  stat.  23  Hen.  8,  e.  5, 
s.  1],  that  the}'  committed  the  trespasses  under  the  authority  of  a  commission  of 
sewers,  for  tax  assessed  by  the  said  commission  : — Held,  on  demurrer,  that  this 
form  of  plea  was  not  allowable  in  an  information  of  intrusion  at  the  suit  of  the 
Crown. — A  distress  cannot  be  levied  for  sewers'  rates  within  the  preciTicts  of  a 
royal  palace,  occupied  as  the  residence  of  the  Sovereign  ;  and  Kensington  Palace 
is  within  this  description. — But  semble,  that  the  averment  in  this  information  did 
not  sufficiently  shew  the  palace  to  be  the  residence  of  the  Sovereign. 

[S.  C.  11  L.  J.  Ex.  338.     Applied,  Jttoi-ney-General  v.  DaJcin,  1870,  L.  R.  4  H.  L.  354 ; 

lit  re  Bonham ;    Ex  parte  I'ostmaster-General,   1879,   10    Ch.  1).   601  :    reported    on 
another  point,  7  M.  &  W.  422.] 

This  was  an  information  of  intrusion.  The  information  stated,  that  whereas 
heretofore,  to  wit,  on  &c.,  a  certain  messuage  or  dwelling-house,  situate  and  lieing 
in  the  parish  of  St.  Margaret,  within  the  liberty  of  Westminster,  in  the  county  of 
Middlesex,  and  parcel  of  the  Royal  Palace  at  Kensington,  long  l)efore  then,  and  at 
that  time  in  the  occupation  of  our  Lady  the  Queen,  was,  and  ought  to  have  been,  and 
of  right  is,  or  ought  to  be,  in  the  hands  and  pos.session  of  our  said  I^ady  Queen 
Victoria,  as  in  right  of  her  crown  of  Great  Britain  and  L'cland  :  yet  the  defendants 
heretofore,  to  wit,  on  &c.,  with  force  and  arms,  in  and  upon  the  possession  of  our  said 
Lady  the  Queen,  of  and  in  the  premises  aforesaid,  entered,  intruded,  and  made  entry, 
and  remained  and  continued  thereon  for  a  long  time,  to  wit,  &c. 

Plea,  that  the  trespasses  in  the  information  mentioned  were  committed  by  the 
defendants  under  the  authority  of  a  certain  commission  of  sewers  of  our  said  sovereign 
lady  the  now  Queen,  before  and  at  the  said  times  when  &c.,  being  in  full  force,  for 
tax  assessed  by  the  said  commission,  and  according  to  the  tenor  and  effect,  true  intent 
and  meaning,  of  the  several  statutes  of  sewers  made  and  then  and  now  in  force. 
Verification. 

Demurrer.  The  following  were  the  points  of  demurier  stated  on  the  part  of  the 
Attorney-General.  First,  that  the  Queen  is  not  bound  by  the  statute  of  sewers,  so 
far  as  the  same  points  out  the  mode  of  pleading.  Second,  that  the  plea  should  have 
set  out  specially  the  whole  of  the  grounds  upon  which  the  defendants'  justification 
depends.  [118]  Third,  that  the  plea  should  have  set  forth  more  definitely  the  com- 
mission of  sewers,  and  the  assessment  under  it. 

The  case  was  argued  in  Easter  Term  (April  26),  by 

The  Attorney -General  for  the  Crown.  Two  questions  arise  in  this  case  :  the  first 
one  of  considerable  importance,  whether  a  royal  palace,  in  the  occupation  of  the 
sovereigti,  is  within  the  statute  of  sewers,  and  liable  to  be  rated  for  the  sewers'  tax: 
the  second,  whether  the  defendants,  in  an  information  of  intrusion  at  the  suit  of  the 
Crown,  are  at  libertv  to  plead  the  general  form  of  plea  given  bv  the  Statute  of  Sewers, 
23  Hen.  H,  c.  5,  s.  IL 

AVith  respect  to  the  first  point,  it  is  impossible  that  a  rate  can  be  levied  on  a  palace 
in  the  occupation  of  the  sovereign.  And  in  the  case  of  Winter  \.  Miles  {10  East,  578), 
it  was  held  that  Kensington  Palace,  being  kept  in  a  constant  state  of  preparation  to 
receive  the  king,  with  his  officers,  servants,  and  guards  residing  and  doing  duty  there 
at  all  times,  and  some  of  the  royal  family  having  apartments  there  (all  which  circum- 
stances still  exist  with  respect  to  it),  was  privileged  as  a  royal  palace  against  the 
intrusion  of  the  shcrifl"  for  the  purpose  of  executing  process  against  the  goods  of  a 
person  having  the  use  of  apartments  therein.  There  Lord  Ellenborough  says — "If 
his  Majesty  were  neither  actually  nor  virtually  present  at  Kensington,  neither  in  his 
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ro^al  person  iioi-  by  his  oiiieers,  domestics,  or  any  of  his  f;miil\%  it  would  be  ililiicult 
to  sa}'  that  such  a  phice  was  entitled  to  the  privileges  of  a  royal  palace.  ...  80  long, 
however,  as  the  emblems  and  ensigns  of  the  kingly  dignity  are  preserved  in  such 
palace,  and  the  apartments  exclusivclj-  appropriated  to  his  use  are,  by  his  immediate 
servants,  kept  ready  and  in  a  fit  condition  to  receive  him  at  any  time,  whilst  others 
are  kept  in  like  manner  for  the  use  of  his  othcers,  and  some  are  immediately  occupied 
by  his  Majesty's  sons ;  and  [119]  no  such  use  made  of  the  rest  of  the  palace  as  to 
preclude  or  materially  interrupt  his  Majesty's  i-eturn  to  it  whenever  he  miglit  choose 
to  do  so  ;  his  Majesty,  we  think,  may  be  considered  as  virtually'  residing  there  ;  .  .  . 
and  that  a  palace  thus  in  all  lespects  circumstanced  may  be  considered  as  a  place 
exempt  and  privileged  from  the  execution  and  service  of  the  ordinary  process  of  the 
law."  Ncthcvtan  v.  ll'aid  (3  B.  &  Aid.  21)  will  be  cited  for  the  defendants.  There  it 
was  held  that  a  tenement  situate  in  the  king's  dock-yard,  deriving  a  benefit  from  the 
public  sewers,  and  occupied  by  an  officer  of  government,  who  paid  no  rent,  was  liable 
to  be  rated  to  the  sewers'  rate.  But  that  case  is  altogether  distinguishable  from  the 
present.  It  was  decided  upon  the  provisions  of  the  stat.  "23  Hen.  y,  c.  5,  s.  9,  which 
enacts  in  express  terms,  "that  the  same  laws,  ordinances  and  decrees  to  be  made  and 
ordained  by  the  commissioners,  shall  bind  as  well  the  lands,  tenements,  and  heredita- 
ments of  the  king  our  sovereign  loid,  as  all  other  persons  and  their  heirs,  for  such 
their  interest  as  they  shall  fortune  to  have  in  any  lands,"  &c.  ;  and  the  3  &  4  Edw.  (J, 
c.  8,  which  enacts,  "  that  all  scots,  lots,  and  sums  of  money  hereafter  to  be  rated  and 
taxed  l)y  virtue  of  such  commission  of  sewers,  upon  anj-  the  lands,  &c.  of  our  sovereign 
lord  the  king,  for  any  manner  or  thing  concerning  the  articles  of  the  said  commission 
of  sewers,  shall  be  levied  by  distress."  That  was  the  case  of  crown  property  applieil 
by  the  crown  to  public  purposes,  and  held  by  a  subject  under  the  crown,  not  of 
property  in  the  occupation  of  the  sovereign  himself.  The  Crown  occupies  in  its  public 
capacity,  and  no  beneficial  occupation  can  be  supposed  to  be  enjoyed  by  it. 

Secondly,  the  defendants  are  not  entitled  to  plead  the  general  plea  given  by  the 
statute.  The  23  Hen.  8,  c.  5,  s.  11,  enacts,  "that  if  any  action  of  trespass,  or  other 
suit,  shall  happen  to  be  attempted  against  any  person  or  persons  [120]  for  taking  any 
distress,  or  any  other  act  doing,  by  authority  of  the  said  commission,  &c.,  the  defen- 
dant or  defendants  in  any  such  action  shall  and  may  make  avowry,  cognizance,  or 
justification,  alleging  in  such  avowry,  iV'c,  that  the  said  distress,  trespass,  or  other  act 
was  done  by  the  authority  of  the  commission  of  sewers,  for  lot  or  tax  assessed  by  the 
said  commission,"  &c.  An  information  of  intrusion  cannot  be  considered  an  "action 
of  trespass  or  other  suit"  within  the  meaning  of  this  clause.  It  clearly  refers  to  a 
suit  between  subject  and  subject.  If  the  11th  section  be  held  applicable,  so  also  must 
the  12th,  which  enacts,  that  after  such  issue  tried  for  the  defendant,  or  nonsuit  of  the 
plaintiti',  the  defendant  shall  recover  treble  damages  and  costs  ;  yet  that  obviously  can 
have  no  reference  to  proceedings  at  the  suit  of  the  Crown. 

Dundas,  contra.  The  plea  is  good.  The  effect  of  the  stat.  23  Hen.  8,  c.  5,  as 
connected  with  and  explained  by  the  3  &  4  Edw.  6,  c.  8,  is,  that  the  crown  and  the 
subject  are  placed  in  all  respects,  in  reference  to  the  commission  of  sewers,  on  the 
same  footing.  The  11th  section  of  the  former  statute  was  framed  with  reference  to 
all  the  subject  matters  contained  in  the  preceding  clauses,  and  its  words — "any  action 
of  trespass  or  other  suit" — are  very  general.  An  information  of  intrusion  is  a  civil 
suit :  Savile,  48  ;  Attorncy-Gineral  v.  AU<jood  (Pai-ker,  10)  ;  Aiiorneij-Genrral  v.  Donaldson 
(7  M.  &  \\.  422).  In  the  last  case,  the  statute  of  Anne,  allowing  double  pleading, 
was  held  not  to  apply,  because  all  its  provisions  have  reference  to  suits  between  subject 
and  subject.  But  the  crown  may  be  plaintiff'  in  an  action.  This  clause  was  introduced 
for  the  protection  of  the  commissioners  in  all  cases  where  they  act  in  the  exercise  of 
their  public  duty.  At  common  law,  the  crown  might  put  a  defendant  in  an  informa- 
tion of  intrusion  on  shewing  his  title  specially  :  [121]  Com.  Dig.  Prerogative  (D.),  74, 
Attorney  General  v.  Hudson  (2  Dy.  238  b.) :  but  the  object  of  this  statute  was  to  relieve 
the  commissioners  from  doing  so.  There  would  be  vast  inconvenience  in  being  obliged 
to  set  out  all  their  proceedings  at  length.  Again,  the  crown  is  bound  by  an  act  of 
Parliament,  although  not  named  in  it,  where  it  is  made  for  the  advancement  of  religion, 
the  maintenance  of  learning,  or  otherwise  for  the  public  good  :  IFillion  v.  Barkky 
(Plowd  236) ;  the  case  of  Ecclesiastical  Persons  (5  Kep.  14  b.).  This  is  a  statute  very 
much  for  the  public  good,  having  been  made  to  protect  the  commissioners,  discharging 
a  public  and  highly  beneficial  duty,  from  vexatious  suits.     No  doubt  the  crown  cannot 
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be  nonsuited;  but  the  Court  may  exercise  its  judgment  distributively  on  the   11th 
and  12th  sections,  and  apply  them  to  the  crown  where  they  can  do  so. 

Secondly,  this  rate  was  lawfully  levied.  It  cannot  be  said,  .since  the  decision  in 
Nellwiion  v.  Jf'ard,  that  the  statutes  of  sewers  do  not  extend  to  the  property  of  the 
crown.  [On  this  point  he  referred  also  to  the  statutes  2;5  Hen.  8,  c.  5,  s.  8,  and 
13  Eliz.  c.  9,  s.  1  ;  Whitley  v.  Fawsetl  (Styles,  12) ;  Holfunl  v.  Copeland  (3  Bos.  &  P.  133) ; 
1  Nolan,  P.  L.  192,  note  ;  Soaih/  v.  inUon  (3  Ad.  &  E.  248) ;  Hex  v.  Matthew  (Cald.  1).] 
The  case  of  H'lntcr  v.  Miles  has  been  referred  to  as  shewing  that  Kensington  Palace 
retains  all  the  privileges  of  a  royal  palace  :  but  that  was  with  reference  to  the  case  of 
process  at  common  law.  In  Hex  v.  Stobhs  (3  T.  K.  73.5),  however,  it  was  held  that 
process  out  of  the  Palace  Couit  was  executable  within  the  palace  of  Westminster, 
under  the  charter  of  Charles  II.  constituting  that  Court,  and  giving  it  jurisdiction 
within  the  palace.  The  Statute  of  Sewers  lias  the  same  operation,  and  so  far  limits 
the  common-law  prerogative  of  the  crown.  [122]  Jenkins's  Century,  112,  case  18; 
Dugdale  on  the  Statute  of  Sewers,  307  (in  his  "History  of  Embanking,"  1662). 

The  Attoiney-General,  in  reply.  The  proceeding  by  information  of  intrusion 
combines  the  incidents  of  an  indictment  for  an  improper  entiy  on  the  lauds  of  the 
crown,  and  also  of  an  action  for  damages.  But  assuming  it  to  be  only  an  action  of 
trespass  by  the  crown,  yet  the  11th  and  12th  sections  of  the  statute,  being  read 
together,  shew  clearly  that  the  legislature  had  not  the  crown  in  view  at  all.  The 
argument  from  the  supposed  difficulty  of  pleading  the  facts  specially  tends  to  the 
same  inference.  But  why,  if  the  fact  be  so,  may  not  the  defendants  plead  that 
the  locus  in  quo  was  in  the  occupation  of  a  gardener  or  other  inferior  person,  absque 
hoc  that  it  was  in  the  occupation  of  the  crown. 

As  to  the  other  point,  the  case  is  altogether  different  from  that  of  Neiherton  v. 
Ward.  There  the  property  taken  was  not  public  property,  and  the  plaintiff  was 
admitted  by  the  case  to  be  an  occupier  :  but  the  crown  is  not  an  occupier  within  the 
statute.  There  is  no  fund  out  of  which  such  a  charge  as  this  can  come,  for  the 
expenses  of  the  royal  palace  are  provided  for  by  votes  of  Parliament,  and  are  charges 
on  the  Consolidated  Fund.  Rex  v.  Stohhs  does  not  apply,  because  there  the  prerogative 
was  expressly  limited  by  the  charter. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  There  was  a  case  of  2'he  Attorney-General  v.  Donaldson  and  Others, 
which  was  argued  before  this  Court  during  the  last  term.  It  was  an  information 
against  the  defendant  for  intrusion  into  a  certain  messuage  or  [123]  dwelling-house  in 
the  parish  of  St.  Margaret,  being  parcel  of  the  royal  palace  of  Kensington,  long  before 
then  and  at  that  time  in  the  occupation  of  our  Lady  the  Queen,  and  for  committing 
certain  trespasses  therein.  The  defendants  pleaded  that  the  several  trespasses  in  the 
information  mentioned  were  committed  by  them  under  the  authority  and  in  pursuance 
of  a  commission  of  sewers,  at  the  time  when  &c.,  being  in  full  force,  for  tax  assessed 
by  the  said  commissioners  according  to  the  tenor  and  efl'ect  of  the  several  statutes  of 
sewers ;  and  to  this  plea  there  was  a  general  demurrer.  On  the  argument  of  this 
demurrer,  two  points  were  made.  First,  that  a  royal  palace,  being  the  residence  of 
the  sovereign,  was  not  within  the  authority  of  the  commissioners  of  sewers.  Secondly, 
that  the  general  form  of  pleading  given  by  the  Statute  of  Sewers  was  not  allowable 
on  an  information  of  intrusion  at  the  suit  of  the  crown.  \\'e  are  of  opinion  that  the 
latter  objection  mu.st  prevail,  and  consequently  it  is  unnecessary  to  determine  whether 
the  averments  in  this  information  are  sufficient  to  shew  that  Kensington  Palace  was  a 
royal  residence  at  the  time  of  the  alleged  intrusion,  assuming  that  a  distress  for  non- 
payment of  a  sewers'  rate,  which  certainly  may  be  levied  on  land  in  the  occupation  of 
the  servants  of  the  crown,  by  virtue  of  the  9th  section  of  the  23  Hen.  8,  c.  5,  and  the 
3  &  4  Edw.  6,  c.  8,  cannot  be  levied,  any  more  than  the  ordinary  process  of  the  law 
can  be  executed,  within  the  precinct  of  a  royal  palace  occupied  as  the  residence  of  the 
sovereign,  by  reason  of  the  respect  due  to  the  royal  person.  Upon  this  latter  pro- 
position we  do  not  mean  to  intimate  any  doubt,  although  we  are  not  satisfied  that 
sufficient  appears  on  the  face  of  the  record  to  give  to  Kensington  Palace  the  privilege 
that  belongs  to  a  royal  residence  of  the  sovereign. 

The  question  whether  a  defendant  at  the  suit  of  the  crown  is  entitled  to  the 
privilege  of  the  general  plea,  depends  on  the  construction  of  the  1 1th  section  of  2-5  Hen.  8, 
and  the  context  of  that  act.     It  is  a  well-established  rule,  generally  [124]  speaking, 


i 


10M.&W.125.  WILLIAMS   r.  GRIFFITH  409 

in  the  construction  of  acts  of  Parliament,  that  the  king  is  not  included  unless  there  be 
words  to  that  effect ;  for  it  is  inferred  prima  facie  that  the  law  made  by  the  crown, 
with  the  assent  of  Lords  and  Commons,  is  made  for  subjects  and  not  for  the  crown  : 
jnilion  V.  ISarklcij.  Now,  in  this  case  the  1 1th  section  gives  the  privilege  of  a  general 
plea  in  any  action  of  trespass  or  other  suit,  and  directs  that  the  plaintiff  may  re|)ly 
generally  ;  and  the  12th  section  gives  treble  damages  and  costs  to  the  defendant,  by 
reason  of  his  wrongful  vexation.  The  language  of  botii  these  sections  is  pointed  at 
actions  between  subjects  merely,  and  not  to  suits  in  which  the  crown  is  concerned  ; 
and,  generally  speaking,  the  crown  is  not  Iwund  under  the  terms  ''party  to  the  suit"  : 
Rcginu  v.  Turhiii  (3  Ld.  Kayra.  1066).  Nor  do  the  tei'ms  "action  or  suit,"  where  the 
privilege  of  double  pleading  is  given  by  the  statute  4  ife  5  Anne,  c.  16,  s.  4,  apply  to 
informations  of  intrusion,  as  has  been  already  decided  by  this  Court  in  this  very  suit, 
on  the  autlioiity  of  The  Atlorncij-Gencral  v.  Allgaud ;  and  we  cannot  find  any  thing  in 
the  rest  of  the  act  to  control  the  ordinary  meaning  of  these  terms,  and  to  raise  an 
implication  that  the  crown  was  meant  to  be  affected  in  its  proceedings.  The  prob- 
ability is,  that  the  legislature  never  contemplated  a  case  of  distress  being  necessary 
in  respect  of  an  assessment  on  crown  lands.  Our  judgment  on  this  demurrer  must 
therefoi'e  be  for  the  crown. 
Judgment  for  the  Crown. 

On  a  subsequent  day  (June  11), 

Dundas  applied  to  the  Court  for  leave  to  plead  de  novo,  or  to  amend  the  plea. 

Alderson,  B.  "When  this  case  was  argued,  the  Court  [125]  entertained  some 
doubt  whether  it  sufficiently  appeared  on  the  face  of  the  information  that  Kensington 
Palace  was  the  residence  of  the  sovereign  ;  but  we  cannot  allow  an  amendment  of  the 
plea,  because  in  point  of  fact  there  can  be  no  doubt  that  it  is  so.  Her  Majesty  has  a 
right  to  go  and  live  there,  and  there  is  no  one  who  could  resist  her  demand  to  take 
up  her  abode  in  the  palace. 

The  other  Barons  concurring, 

Motion  refused. 

Williams,  Executor  of  Williams  v.  Griffith.  Exch.  of  Pleas.  June  10,  1842.— 
The  Coui't  has  no  power  to  refer  to  taxation  an  attorney's  bill  containing  taxable 
items,  in  an  action  brought  upon  it  by  his  executor. 

[S.  C.  2  Dowl.  (N.  S.)  281 ;  11  L.  J.  Ex.  341.] 

In  this  case  the  testator,  H.  R.  Williams,  an  attorney,  had  brought  an  action 
against  the  defendant  for  his  bill  of  costs,  which  was  delivered  by  him  pursuant  to 
the  statute,  and  referred  to  ta.xation  by  a  judge's  order.  Pending  the  taxation,  the 
action  abated  by  his  death.  The  plaintiff,  as  his  executor,  afterwards  commenced 
this  action  against  the  defendant  for  the  amount  of  the  same  bill.  A  rule  had  been 
obtained,  calling  upon  the  plaintiff  to  shew  cause  why  the  bill  should  not  be  referred 
to  the  Master  for  taxation,  without  giving  the  usual  undertaking,  and  without  prejudice 
to  the  defendant's  defence  to  the  action  ;  against  which 

11.  V.  Richards  and  Welsby  now  shewed  cause.  This  application  cannot  be 
supported.  It  is  only  where  a  bill  must  be  delivered,  that  the  Court  has  power  to 
refer  it  to  taxation  ;  the  two  branches  of  the  stat.  2  Geo.  2,  c.  23,  s.  23,  being  in 
this  respect  correlative.  But  the  executor  of  an  attorney  need  not  deliver  a  bill,  and 
he  cannot  deliver  one  signed  by  the  attorney  in  conformity  with  the  statute.  It  was 
indeed  held  in  Penson  v.  Johnson  (4  Taunt.  724),  that  [126]  where  the  executor  did 
deliver  a  bill,  or  where  it  had  been  delivered  by  the  testator  in  his  lifetime,  it  might 
be  referred  to  taxation  ;  but  that  case  was  not  much  considered,  and  was  overruled, 
after  time  taken  to  consider,  by  Patteson,  J.,  in  Doe  d.  Sabin  v.  Sahiii  (8  Dowl.  P.  C. 
468),  which  is  expressly  in  point  for  the  defendant.  The  rule  was  laid  down  by  this 
Court  in  JFilliams  v.  (hiffilh  (6  M.  &  W.  32),  that  in  the  ease  of  an  action  brought 
by  an  attorney  on  a  bill  containing  any  taxable  item,  the  Court,  in  the  exercise  of 
its  jurisdiction  over  its  own  officer,  will  refer  it  to  taxation  ;  but  there  is  nothing 
in  that  case  to  shew  that  the  Court  assumed  any  jurisdiction  beyond  that  given  by 
the  statute. 

Jervis,  contra.     The  decision  in  Williams  v.  Giifjilh  goes  to  this  extent,  that  in 
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order  to  give  the  Court  jurisdiction,  after  action  brought,  to  lefer  the  bill  for  taxation, 
it  is  sufficient  that  it  is  a  bill  containing  some  taxable  item  ;  and  it  is  not  necessary 
for  that  purpose  that  the  party  bringing  the  action  should  be  an  officer  of  the  Court. 
The  Couit  has  cognizance  of  the  cause,  and  will,  in  the  exercise  of  its  equitable 
jurisdiction,  refer  the  subject-matter  of  it  to  be  examined  into  by  the  only  competent 
tribunal.  The  case  of  Ihw  il.  Sahin  v.  Sahin  does  not  apply,  because  there  no  action 
was  brought,  and  the  judgment  of  Patteson,  J.,  proceeds  mainly  on  that  ground. 

Lui!D  Abinger,  C.  B.  I  think  this  rule  must  be  discharged.  We  are  called  upon 
to  carry  the  principle  a  step  farther  than  it  has  hitherto  gone,  by  subjecting  a  party 
who  is  not  an  attorney  to  the  summary  jurisdiction  of  the  Court.  It  certainly  would 
be  much  more  convenient  if  the  parties  could  agree  to  refer  the  bill  to  taxation,  and 
I  cannot  suppose  that  the  executor  would  have  a  better  chance  with  a  jury  than  with 
the  Master.  But,  in  order  to  enable  us  to  make  this  rule  absolute,  two  points  should 
[127]  concur ;  an  action  should  be  brought  by  an  attorney  for  his  bill,  and  the  bill 
should  contain  taxable  terms. 

Alderson,  B.  I  am  of  the  same  opinion.  To  give  the  Court  jurisdiction,  two 
circumstances  must  concur  ;  the  action  must  be  brought  on  an  attorney's  bill  containing 
taxable  items,  and  it  must  be  the  attorney  who  brings  the  action. 

GURNEY,  B.,  and  RoLFE,  B.,  concurred 

Eule  discharged,  with  costs. 

Coombs,  Administratrix  v.  Noad.  Exch.  of  Pleas.  June  2,  1842. — In  an  action  of 
detinue  for  certain  goods,  to  wit,  1000  yards  of  broad  cloth  and  two  pieces  of 
other  cloth,  the  defendant  by  his  plea  claimed  a  lien  for  fulling  the  cloths 
mentioned  in  the  declaration  ;  and  it  appeared  at  the  trial  that  originally  eight 
pieces  of  cloth  had  been  delivered  at  the  same  time  to  the  defendant  to  be 
fulled,  and  that  six  out  of  the  eight  pieces  had  afterwards  been  re-delivered:^ 
Held,  that  the  plea  only  extended  to  the  two  pieces  actually  detained,  and  that 
the  defendant  could  not  under  that  plea  set  up  a  claim  of  lien  for  fulling  more 
than  two  pieces,  but  should  have  asserted  specifically  his  claim  in  respect  of 
the  eight. 

[S.  C.  2  Dowl.  (N.  S.)  315 ;  11  L.  J.  E.x.  409.] 

Detinue  by  the  plaintiff,  as  administratrix  of  John  Coombs,  for  certain  goods  and 
chattels,  to  wit,  1000  yards  of  broad  cloth,  and  two  pieces  of  other  cloth,  the  property 
of  the  intestate. 

Pleas,  first,  non  detinet.  Secondly,  that  the  intestate  delivered  to  the  defendant 
the  said  goods  and  chattels  in  the  declaration  mentioned,  to  wit,  the  said  cloths,  to 
be  by  him,  in  the  way  of  his  trade,  milled  and  prepared,  for  certain  reward,  and  on 
the  terms  that  the  price  and  value  of  the  work  to  be  done  by  the  defendant  in  milling 
and  preparing  the  said  cloths  as  aforesaid,  should  be  paid  upon  the  completion  of  the 
milling  and  preparing  of  the  said  cloths ;  and  that  the  defendant  should  have  a  lien 
on  the  said  cloths  for  the  price  and  value  aforesaid,  and  be  entitled  to  detain  the 
same  as  a  security  for  the  payment  of  such  price  and  value  to  the  defendant :  that 
the  defendant  received  the  said  cloths  upon  those  terms,  and  milled  and  prepared 
them ;  and  that  the  reasonable  price  and  value  of  the  said  work  therefore  payaljle  to 
the  defendant,  [128]  amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  £15,  which 
money  remaining  due,  the  defendant  detained,  and  still  did  detain,  the  said  cloths  as 
such  lieu  and  security  for  its  payment. 

Replication,  that  after  the  milling  and  pi'cparing  the  said  cloths,  the  plaintiff 
tendered  and  offered  to  pay  the  defendant  the  sum  of  10s.,  parcel  of  the  said  sum 
of  £15,  being  the  price  and  value  of  the  work  done  by  the  defendant  in  milling  and 
preparing  the  said  cloths,  which  the  defendant  refused  to  accept ;  and,  as  to  the  residue 
of  the  said  sum  of  £15,  that  the  said  sum  of  10s.  and  no  more  was  the  reasonable 
price  and  value  of  the  work  in  the  plea  mentioned,  and  the  only  sum  due  and  owing 
to  the  defendant,  in  respect  thereof,  at  the  time  of  the  detention. 

Rejoinder,  that  the  price  and  value  of  the  milling  and  preparing  the  said  cloths 
was  a  sum  of  money  greater  than  the  said  sum  of  10s.,  to  wit,  the  sum  of  £15  :  with- 
out this,  that  the  said  sum  of  10s.  and  no  more  was  the  price  and  value  of  the  milling 
and  preparing  of  the  said  cloths,  in  manner  and  form  as  the  plaintiff  alleged,  whereupon 
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issue  was  joined.     There  was  also  ;i  plea  of  a  guneral  liuii,  wliicli  was  traversed,  and 
became  immaterial. 

At  the  trial  before  Erskine,  J.,  at  the  last  assizes  at  Salisbury,  it  was  proved  that 
the  intestate  had  originally  delivered  eight  pieces  of  cloth  at  the  same  time  to  the 
defendant  to  be  fulled,  and  that  six  out  of  them  had  been  afterwards  re-delivered. 
That  the  defendant  then  detained  the  remaining  two  pieces  under  a  claim  of  lien  for 
the  amount  due  for  fulling  all  the  eight  ]iiuces,  and  that  a  sum  had  been  tendered 
by  the  plaintiff,  which  only  amounted  to  the  pi'icc  of  fulling  the  two  pieces.  The 
defendant  thereupon  contended,  that,  as  the  contract  was  entire  for  fulling  the  eight 
pieces,  he  was  justitierl  in  ilctaining  the  two  for  the  whole  sum  ;  and  that  he  had  not 
waived  that  lien  by  giving  up  a  portion  of  the  goods.  It  was  however  urged  on  the 
part  of  the  plaintiff,  that  the  plea  of  lien  [129]  only  extended  to  the  goods  actually 
detained,  and  the  price  of  fulling  them,  and  not  to  all  the  goods  mentioned  in  the 
declaration.  The  learned  Judge  was  of  opinion  that  the  plea  extended  to  all  the 
goods  mentioned  in  the  declaration,  and  thereupon  directed  the  jury  to  find  a  verdict 
for  the  defendant  on  the  second  plea,  reserving  leave  to  the  plaintili'to  move  to  enter 
a  verdict  for  her,  should  the  Court  be  of  opinion  that  the  plea  was  thus  limited,  or 
that  the  defendant  had  no  right  of  lien  in  respect  of  the  price  of  fulling  all  the  pieces. 

Erie  having,  in  Easter  Term,  obtained  a  rule  accordingly, 

Barstow  shewed  cause.  The  defendant  had  a  lien  on  the  whole  of  the  eight  pieces, 
and  the  contract  being  entire,  he  was  justified  in  detaining  any  part  of  the  goods  for 
the  whole  sum  which  became  due  to  him  under  it;  and  he  did  not  give  up  that  right 
by  re-delivering  six  of  them  :  Ford  v.  Baynton  (1  Dowl.  P.  C.  357).  There  Taunton,  J., 
after  having  conferred  with  the  other  Judges  of  the  Court  of  Queen's  Bench,  says,  "  We 
are  of  opinion  that,  as  the  two  horses  were  brought  at  one  and  the  same  time,  and 
therefore  under  one  contract  relating  to  both,  the  lien  of  the  innkeeper  upon  both 
survives  as  to  the  remaining  one.  The  innkeeper  must  therefore  be  paid  the  amount 
due  for  the  keep  of  both  horses."  The  case  of  Blake,  v.  Nkhohon  (3  M.  &  Selw.  167) 
is  very  like  the  present.  There  it  was  holden  that  a  printer  employed  to  print  certain 
numbers,  but  not  all  consecutive  numbers,  of  an  entire  work,  has  a  lien  upon  the  copies 
not  delivered  for  his  general  balance  due  for  printing  the  whole  of  those  numbers.  As 
to  the  form  of  the  plea,  it  is  pleaded  to  a  declaration  on  which  the  plaintiff"  might  have 
recovered  damages  for  the  detention  of  the  whole  eight  [130]  pieces  :  the  plea  confesses 
the  whole  declaration  ;  the  defendant  has  no  means  of  asceitaining  precisely  in  respect 
of  what  the  plaintiff'  will  complain,  and  therefore  he  pleads  to  the  whole.  Suppose  the 
defendant,  at  some  former  period,  had  refused  to  deliver  the  whole  of  the  eight  pieces, 
and  afterwards  had  given  up  six,  he  might  be  anxious  to  justify  that  detention,  as  he 
could  not  know  whether  the  plaintiff'  would  rely  upon  it  or  not.  He  therefore  pleads 
in  such  a  way  as  to  meet  any  aspect  that  the  case  may  assume. 

Erie  and  Bere,  in  support  of  the  rule,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  The  plea  does  not  apply  to  all  the  goods  mentioned  in  the 
declaration,  but  only  to  those  detained  by  the  defendant.  Now  the  defeud.ant  had 
before  the  action  delivered  up  six  out  of  the  eight  pieces,  and  the  plaintiff'  complained 
therefore  only  of  the  detainer  of  the  two.  The  plea  therefore  applies  only  to  those  two, 
and  the  amount  due  for  them  had  been  tendered  ;  and  the  plaintitl'  therefore  made  out 
his  issue.  If  the  defendant  intended  to  insist  upon  a  lien  for  fulling  other  cloths,  he 
should  have  mentioned  them  in  his  plea. 

Aldekson,  B.,  Gurney,  B.,  and  Kolfe,  B.,  concurred. 

Rule  absolute. 

[131]  Fox  V.  Frith  and  Others.  Exch.  of  Pleas.  June  2,  1S42. — By  a  deed 
dated  7th  May,  1839,  a  company  was  formed  called  the  West  Mining  Association, 
of  which  the  defendants  were  directors.  The  plaintiff,  by  an  agreement  dated 
10th  July,  1839,  agreed  to  sell  to  this  company  1000  shares  in  the  Pennance  Mills 
Mining  Company,"to  be  paid  for  by  the  sum  of  £1385,  and  by  the  delivering  to 
him  of  200  scrip  certificates  of  shares  in  the  West  Mining  Association.  The 
money  was  to  be  paid  on  the  1st  of  August,  1841.  Immediately  upon  the 
execution  of  the  agreement,  200  scrip  certificates  were  obtained  by  the  plaintift''s 
agent,  and  entered  in  the  register  book  of  the  West  Mining  Association  in  the 
plaintiff's   name.      The   defendants  afterwards  gave   the  plaintiff  the  following 
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promissoiy  note,  dated  August  17,  1839:  "We  jointly  promise  to  pay  to  J.  F. 
(the  plaintiff)  £13S5,  on  the  1st  of  August,  1841,  for  value  received  in  Pennance 
shares  pursuant  to  annexed  contract."  This  note  was  signed  by  all  the  defendants 
in  their  individual  names.  The  deed  of  settlement  of  the  West  Mining  Company 
provided  that  holders  of  scrip  certificates  should  not  he  considered  as  qualified 
proprietors  ;  and  that  a  certain  proportion  of  the  net  profits  of  the  year  should 
be  divided  amongst  the  shai-eholders  and  scrip-certificate  holders,  in  proportion 
to  their  seveial  shares  and  interests.  The  plaintiff  had  not  paid  any  instalments 
nor  signed  the  deed  of  settlement,  but  continued  to  be  the  holder  of  the  scrip 
certificates  : — Held,  in  an  action  brought  upon  the  note,  that  a  plea  that  the 
defendants  made  the  note  as  directors  and  on  behalf  of  the  mining  co-partnership, 
and  that  the  plaintiff  was  a  partner  with  the  defendants,  was  not  supported  by 
proof  of  the  above  facts. 

[S.  C.  11  L  J.  Ex.  336.] 

Assumpsit  by  the  plaintiff  as  the  payee,  against  the  defendants  as  the  makers,  of 
a  promissory  note,  dated  the  I7th  of  August,  183'J,  for  £1385,  payable  on  the  1st  of 
August,  1841. 

Pleas,  first,  that  the  defendants  did  not  make  the  note  :  secondly,  that  before  the 
making  of  the  agreement  thereinafter  mentioned,  and  of  the  .said  promissory  note,  the 
defendants  and  others  were  united  in  copartnership  under  the  name  of  the  West 
Mining  Association  ;  that  on  the  10th  of  July,  1839,  a  certain  agreement  in  writing 
was  made  between  the  plaintiff  and  the  defendants,  wherel.)y  the  plaintiff"  agreed  to 
sell,  and  the  defendants,  as  such  directors,  to  purchase,  1000  shares  of  the  stock  of 
the  Pennance  Mills  Mining  Company  for  £1385,  in  part  of  such  purchase,  and  also  in 
consideration  of  the  delivery  to  the  plaintiff  of  200  scrip  or  registered  certificates  of 
shares  in  the  stock  of  the  West  Mining  Association  ;  that  upon  the  making  of  the  said 
agreement,  and  before  the  making  of  the  promissory  note,  the  defendants  delivered 
to  the  plaintiff,  and  the  plaintiff  accepted,  the  200  scrip  certificates,  and  the  plaintiff 
then  became  the  proprietor  thereof,  and  entitled  to  share  in  the  dividends  and  profits 
of  the  said  co-partnership ;  and  that  the  defendants  as  such  directors,  and  for  and  on 
behalf  of  the  [132]  said  co-partnership,  made  the  promissory  note  to  the  plaintiff,  for 
the  purpose  of  securing  payment  of  the  sum  of  £1385;  and  that  the  plaintiff,  before 
and  at  that  time,  was  a  partner  with  the  defendants  in  the  said  co-partnership. 

Replication,  de  injuria. 

At  the  trial  before  Ersldne,  J.,  at  the  last  Spring  Assizes  for  the  county  of  Cornwall, 
the  following  facts  were  given  in  evidence.  By  a  deed  of  settlement,  dated  the  7th 
of  May,  1839,  a  company  was  formed  called  the  "West  Mining  Association,"  and  the 
defendants  were  appointed  directors.  By  a  clause  in  the  deed,  all  bills  and  notes 
were  to  be  drawn,  indorsed,  accepted,  &c.,  by  three  directors.  On  the  10th  of  July, 
1839,  another  company,  called  the  "Pennance  Mills  Mining  Company,"  was  formed, 
of  which  all  the  shares  were  vested  in  the  plaintift'.  On  the  same  day  the  plaintiff, 
by  agreement,  stipulated  to  sell  1000  of  these  shares  to  the  West  Mining  Association, 
to  be  paid  for  partly  by  the  sum  of  £1385,  and  partly  by  the  delivery  to  the  plaintiff 
of  200  scrip  or  registered  certificates  of  shares  in  the  West  Mining  Association,  with 
the  sum  of  £2  certified  to  be  paid  on  each  of  such  shares.  The  sum  of  £1385  was 
not  to  be  paid  until  the  1st  of  August,  1841.  Immediately  upon  the  execution  of  the 
above  agreement,  200  scrip  certificates  were  obtained  by  the  plaintift''s  agent,  and  were 
entered  in  the  register  book  of  the  West  Mining  Association  in  the  plaintift"s  name. 
A  promissory  note  was  afterwards  given  by  the  defendants  to  the  plaintiff',  which  was 
as  follows : — 

"£1385.  "London,  August  17th,  1839. 

"We  jointly  promise  to  pay  to  Joshua  Fox  the  sum  of  £1385  on  the  1st  day  of 
August,  1841,  for  value  received  in  Pennance  shares,  pursuant  to  annexed  contract." 
(Signed  by  all  the  defendants,  who  were  five  of  the  directors  of 
the  Company,  but  not  stating  them  to  be  such.) 

[133]  By  the  25th  clause  of  the  deed  of  settlement  it  was  provided,  that  those 
proprietors  only  should  be  considered  as  qualified  proprietors,  and  entitled  to  vote, 
who  should  individually  be  proprietors  of  not  fewer  than  twenty-five  registered  shares. 
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The  26th  provided  that  the  holders  of  scrip  certificates  should  not  be  considered  as 
qualified  proprietors,  and  entitled  to  vote  at  general  meetings  in  respect  thereof.  The 
86th  clause  provided  that  a  certain  proportion  of  the  net  profits  of  the  year,  or  .so 
much  as  the  directors  should  determine,  should  be  divided  amongst  the  .shareholders 
and  scrip-certificate  holders,  in  proportion  to  their  several  shares  and  interests 
accordingly.  The  plaintift",  it  appeared,  had  not  signed  the  deed  of  settlement,  nor 
paid  the  instalments  due  on  the  shares.  At  the  trial,  a  verdict  was  found  for  the 
plaintiti'  upon  all  the  issues,  leave  being  reserved  to  the  defendants  to  move  to  enter 
a  verdict  on  the  second  issue,  if  the  .Court  should  be  of  opinion  that,  under  the 
circumstances  above  stated,  the  second  plea  was  pro\'ed.  Crowder  having,  in  Kaster 
Term  last,  obtained  a  rule  accordingly, 

Erie  and  Butt  now  shewed  cause.  The  plaintift'  was  not  a  partner  in  the  West 
Mining  Association  at  the  time  the  agreement  creating  the  debt  was  made,  and  there- 
fore the  promissory  note  was  binding  upon  the  defendants,  and  the  plea  was  not 
supported.  Ho  could  not  become  a  partner  until  the  transfer  to  him  of  the  200 
shares,  which  took  place  subsequently  to  the  making  of  the  agreement.  Besides,  by 
the  26th  clause  of  the  deed  of  settlement  it  is  e.vpressly  provided,  that  the  holders  of 
scrip  certificates  should  not  be  considered  as  qualified  proprietors  ;  and  the  deed  draws 
a  marked  distinction  between  shareholders  and  scrip-certificate  holders.  The  scrip 
certificates  wei'e  transferable  to  bearer ;  there  was  no  knowing  who  were  the  holders 
of  them.  Secondly,  this  was  a  separate  debt.  The  note  not  being  signed  by  the 
defendants  as  directors,  [134]  or  stated  it  to  l)e  made  by  them  on  behalf  of  the 
company,  the  parties  were  bound  individually,  and  the  defendants  have  no  right  by 
parol  to  shew  that  it  was  connected  with  the  partnership  transaction  :  Emhi  v.  Lye 
(15  East,  7) ;  Sijffkin  v.  Walker  (2  Camp.  308) ;  Woodlmdge  v.  Spmner  (3  B.  &  Aid.  233). 
The  plea  states  that  the  defendants  as  directors  made  the  note,  but  they  did  not  do 
so.  The  distinction  is,  that  where  a  partner  draws  on  other  partners  by  name,  and 
they  individually  accept,  he  may  recover  against  them,  because  hy  such  an  acceptance 
a  separate  right  is  acknowledged  to  exist ;  as  was  said  by  Best,  C.  J.,  in  Neale  v.  Turton 
(4  Bing.  1.51  ;  12  Moore,  36.5),  which  is  also  shortly  stated  in  Collyer  on  Partnership, 
179.  It  makes  no  difference  if  it  was  in  truth  given  on  the  partnership  account,  if  it 
be  given  by  the  parties  individually,  and  as  a  separate  transaction.  [They  were  then 
stopped  by  the  Court.] 

Crowder,  Swann,  and  M.  Smith,  in  support  of  the  rule.  The  defendants  are  entitled 
to  have  the  verdict  entered  for  them.  Although  the  note  does  not  express  that  it  is 
given  by  the  defendants  as  directors  of  the  compan}^  the  plaintiff  and  the  defendants 
were  jointly  interested  in  the  fund  out  of  which  the  £1385  was  to  be  paid,  the  plaintiff 
having  become  so  interested  as  soon  as  he  received  and  accepted  the  scrip  certificates. 
If  a  dissolution  of  the  partnership  were  to  take  place,  the  plaintiff  would  be  entitled 
to  his  share  of  the  funds  of  the  company.  A  court  of  equity  is  the  proper  place  in 
which  to  sue  the  defendants,  and  the  plaintiff  has  no  right  to  sue  the  makers  of  the 
note  in  a  court  of  law,  for  he  is  thereby  suing  himself.  The  plaintift"  was  still  a  scrip 
holder  up  to  the  commencement  of  the  action,  and  therefore  he  had  not  parted  with  or 
forfeited  his  interest  in  the  fund.  The  plea  states  that  the  defendants  made  the  note  as 
directors,  and  they  did  so  in  fact,  and  it  makes  no  difference  that  they  signed  it  in  their 
own  [135]  names.  In  Teague  v.  Huhhard  (S  B.  &  C.  345),  a  member  of  the  Cornish  Tin 
Smelting  Company  was  employed  by  the  compan}'  as  their  agent  to  sell  goods, 
receiving  a  commission  for  his  trouble  ;  having  sold  goods  on  account  of  the  company, 
he  drew  on  the  purchaser  a  bill  of  exchaiige,  payable  to  his  the  drawer's  own  order, 
and  after  it  had  been  accepted  he  indorsed  it  to  the  actuary  of  the  company,  and 
the  latter  indorsed  it  to  another  member  who  was  the  managing  director,  and  who 
purchased  goods  for  the  company:  the  company  being  then  indebted  to  him  in  a 
larger  amount  than  the  sum  mentioned  in  the  bill.  The  acceptor  having  become 
insolvent  before  the  bill  became  due,  the  drawer  received  from  him  10s.  in  the  pound 
upon  the  amount  of  the  bill  by  way  of  composition  :  and  it  was  held,  that  the 
indorsee,  being  a  member  of  the  company,  could  not  sue  the  drawer  on  the  bill, 
inasmuch  as  it  was  drawn  by  the  latter  on  account  of  the  comjjany,  and  that  he  could 
not  recover  the  sum  received  by  the  drawer  on  the  bill,  because  that  monej'  must 
be  taken  to  have  been  received  by  him  in  his  character  of  a  member  of  the  company, 
and  not  on  his  own  account.  It  is  not  stated  in  the  report  that  the  bill  was  drawn  by 
procuration  of  or  for  the  company.      Lord  Tenterden,  C.  J.,  there  says — "If  the 
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plaintiff  could  recover  on  these  bills,  it  would  be  a  recovery  b}' one  joint  contractor 
against  another ;  and  then  the  defendant  would  have  a  right  to  call  upon  the  plaintiff 
for  contribution.  It  is  clear,  therefore,  that  no  action  can  be  maintained  upon  the  bills." 
[Erie.  It  appeal's  from  the  report  of  that  case  in  2  Man.  &  Rj.  3ti9,  that  "in  drawing 
the  bills  the  defendant  wrote  his  name  '  Zach.  Hubbard,  for  Cornish  Tin  Smelting 
Company  ; ' "  and  there  is  the  following  note  on  that  case  in  Collyer  on  Partnership, 
758  : — "  The  form  of  the  drawer's  signature  seems  not  to  have  been  noticed  by  the 
Court  Suppose  the  drawer  had  drawn  and  indorsed  in  his  own  name  only,  would 
the  decision  [136]  liave  been  the  same  1 "]  [Kolfe,  B.  This  Court  decided  the  con- 
trary in  Hirigim  v.  Senior  (8  M.  &  W.  834).]  In  Teague  v.  Hubbard,  the  bill  is  made 
payable  to  the  drawer's  own  order,  which  means  his  own  personal  order.  If  he  was 
personally  liable,  why  was  not  the  action  against  him  held  maintainable  ■?  Here  the 
note  on  the  face  of  it  was  made  with  reference  to  the  annexed  agreement,  and  it 
is  with  reference  to  that  the  note  is  signed.  They  also  cited  Goddard  v.  Hodges 
(1  C.  &  M.  33),  and  Maimvaring  v.  A'cwnian  (2  Bos.  &  Pull.  120). 

Lord  Abinger,  C.  B.  This  is  a  plain  case.  The  distinction  is  between  an  actual 
partnership  and  an  inchoate  right  of  partnership.  It  is  true  that  the  plaintiff  had 
a  right  to  become  a  partner  if  he  had  chosen  to  pay  up  his  instalments ;  but  he 
did  not  determine  to  become  a  partner,  and  he  did  not  pay  up  his  instalments,  or 
sign  the  deed.  If  then  he  did  not  become  a  partner,  the  plea  is  not  proved,  but  the 
debt  is  proved.  Even  if  the  plaintiff  had  signed  the  deed,  I  should  have  had  great 
doubts  whether  the  defendants  had  not  made  themselves  liable.  It  cannot  be 
supposed  that  the  plaintiff  intended  that  the  contract  should  be  such  a  one  as  should 
force  him  to  seek  his  remedy  in  equity.  The  defendants  gave  the  plaintiff  a  promissory 
note,  in  which  they  do  not  describe  themselves  as  directors  ;  and  we  must  presume, 
that  in  the  event  of  the  note  not  being  paid  by  the  partnership,  they  intended,  as 
honest  men,  to  make  themselves  personally  liable.  Clearly,  the  plaintiff,  in  taking 
this  promissory  note,  had  no  intention  of  being  driven  to  resort  to  a  Court  of  Equity. 
The  rule,  therefore,  must  be  discharged. 
,  GURNEY,  B.,  concurred. 

ROLFE,  B.  The  defendants  state  in  their  plea,  that  they  made  the  note  as 
directors,  and  for  and  on  behalf  of  the  [137]  copartnei'ship ;  but  that  was  not 
supported  by  the  evidence.  In  one  sense,  indeed,  they  may  be  said  to  have  done  so; 
as  in  the  event  of  their  paying  it,  they  would  have  equitable  rights  as  against  the 
company.  It  certainly  was  not  the  intention  of  the  plaintiff',  that  in  the  event  of  the 
bill  being  unpaid,  he  should  be  driven  to  resort  to  a  Court  of  Equity. 

Rule  discharged. 

Sir  John  Morris,  Bart.  r.  Vivian  and  Another.  Exch.  of  Pleas.  June  4,  1842. 
— Where  two  of  the  jury,  during  the  progress  of  a  trial  which  lasted  two  days, 
dined  and  slept  at  the  house  of  the  defendant  on  the  evening  of  the  first  day,  and 
consequently  before  the  summing  up : — Held,  that  this  did  not  avoid  a  verdict 
found  for  the  defendant. — Held,  also,  that  it  was  discretionary  with  the  Court 
whether  they  would  set  aside  the  verdict  and  grant  a  new  trial  in  such  a  case  ; 
and  where  the  party  making  the  application  declared  that  he  did  not  entertain 
any  belief  that  the  jurors,  in  giving  their  verdict,  were  influenced  by  their  visit, 
and  there  were  no  grounds  for  suspicion  of  unfairness,  the  Court  refused  to  set 
aside  the  verdict. 

[S.  C.  2  Dowl.  (N.  S.)  235;  11  L.  J.  Ex.  367.] 

This  was  an  action  for  damage  to  a  mine,  by  permitting  the  water  to  flow  into  it 
from  an  adjacent  mine  belonging  to  the  defendants,  and  was  tried  at  the  last 
Glamorganshire  As.sizes  by  a  special  jury,  w-hen  a  verdict  was  found  for  the  defen- 
dants. In  Easter  Term,  E.  V.  Williams  obtained  a  rule  for  a  new  trial,  upon 
affidavits  which  stated,  that  the  trial  lasted  two  days,  and  that  on  the  evening  of  the 
first  day,  when  the  Judge  had  not  commenced  summing  up,  two  of  the  jurors  went 
to  the  defendant's  house,  and  dined  and  slept  there.  Affidavits  were  filed  in  answer, 
which  stated,  that  the  defendant  resided  near  Swansea,  and  that  it  was  customary  in 
Glamorgaiishii'e,  at  the  assizes,  for  gentlemen,  coming  from  a  distance  to  attend  them, 
to  be  invited  to  the  house  of  the  neighbouring  gentry  ;  that  there  was  but  one  inn, 
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which  afforded  very  indifferent  .aeeonimod:ition,  :ind  that  one  of  the  two  jurors,  upon 
his  ui-riv:d  in  the  town,  liad  met  Sir  John  Morris,  who  expressed  his  regret  that  he 
was  unahle  to  entertain  him,  in  consequence  of  the  absence  of  l-ady  Morris;  that  Mr. 
Vivian  was  trustee  of  the  mine,  and  had  only  a  very  slight  interest  in  it,  and  that  no 
allusion  to  the  subject  of  the  trial  had  been  made  [138]  to  or  bj'  either  of  the  jurymen 
during  their  stay  in  the  house.  E.  V.  Williams,  on  moving  for  the  rule,  and  also  at 
the  commencement  of  the  argument,  stated,  that  neither  he  nor  his  client  entertained 
a  belief  that  the  two  jurors  had  been  influenced  in  the  slightest  degree  by  their  visit 
to  Mr.  Vivian  in  giving  their  verdict,  and  that  he  was  instructed  expressly  to  disclaim 
any  imputation  of  that  kind. 

Chilton,  J.  p]vans,  and  Groves,  shewed  cause.  In  Co.  Litt.  227  b.,  it  is  laid  down, 
that  "if  the  jury,  after  their  evidence  given  unto  them  at  the  bar,  do  at  their  own 
charges  eat  or  drink,  either  before  or  after  they  be  agreed  on  their  verdict,  it  is 
finable,  but  it  shall  not  avoid  the  verdict ;  but  if,  before  they  be  agreed  on  their 
verdict,  they  eat  or  drink  at  the  charge  of  the  plaintiff,  if  the  verdict  be  given  for 
him,  it  shall  avoid  the  verdict ;  but  if  it  be  given  for  the  defendant,  it  shall  not  avoid 
it,  et  sic  e  converso."  The  treating  alluded  to  there  is  evidently  such  as  the  whole 
jury  partake  of,  and  that  only  after  the  summing  up  is  over.  The  cases  of  Trewennarde 
V.  Skewi/s  (Dyer,  55  b.),  Hex  v.  Uunleil  (2  Salk.  645),  and  Thf.  Duke  of  Bichmond  v.  Jf'ke 
(1  Vent.  124),  are  confined  to  treating  under  circumstances  of  that  kind.  No  dis- 
tinction is  made  between  the  period  at  which  eating  or  drinking  is  finable,  and  that 
at  which  it  shall  avoid  the  verdict.  Then,  under  the  circumstances  of  this  case,  the 
Court  will  not  exercise  their  discretionary  power  of  granting  a  new  trial,  the  plaintiff 
having  expressly  admitted  that  he  has  not  been  prejudiced  by  what  occurred. 

E.  V.  Williams,  in  support  of  the  rule.  Although  all  tlie  cases  upon  treating  to 
be  found  in  the  books  are  where  the  jury  had  retired,  yet  the  ground  assigned  for  the 
rule  which  avoids  a  verdict  is,  that  it  induces  favour  and  affection  :  Vin.  Abr.  "  Trial  " 
(G.  g.)  ;  Bro.  Abr.  tit.  "Jurours";  [139]  and  that  would  be  equally  applicable  to 
treating  the  jury  at  one  time  as  another,  either  during  the  trial  or  after  their  being 
charged.  In  Buller's  N.  P.,  p.  308,  it  is  said,  "It  is  finable  for  the  jury  to  eat  at 
their  own  expense  after  they  are  departed  from  the  bar ;  but  it  will  not  avoid  the 
verdict,  as  it  will  if  they  eat  at  the  charge  of  him  for  whom  the  verdict  was  given, 
before  they  are  agreed  on  their  verdict."  So  in  the  same  book,  page  326,  it  is  said, 
"  new  trials  are  often  granted  for  the  misbehaviour  of  the  jury,  or  if  they  cast  lots  for 
their  verdict ;  so  if  they  eat  at  his  expense  for  whom  they  give  the  verdict."  The 
law  is  so  jealous  upon  this  point,  that  the  sheriff  is  not  permitted  to  summon  the 
jury,  if  he  be  in  any  way  related  to  the  parties,  or  interested  in  the  cause.  The  policy 
of  the  law  is  to  avoid  the  possibility  of  .suspicion  attaching  to  the  jury ;  and  the  same 
suspicion  of  injustice  will  be  created  in  the  mind  of  the  public,  whether  the  treating 
occurs  before  or  immediately  after  their  retirement  from  the  bar  to  consider  their 
verdict.  But  it  is  said  that  the  treating  must  extend  to  the  whole  jury.  The  same 
reason,  however,  which  forbids  the  treating  of  all,  extends  to  the  treating  of  any  of 
them  ;  the  number  can  make  no  difference.  If  the  contrary  were  the  rule,  a  party 
might,  without  risk,  treat  eleven  out  of  the  twelve  with  impunity.  It  is  a  fixed  and 
settled  principle  of  law,  quite  independent  of  the  circumstances  of  any  particular  case, 
that,  where  there  has  been  treating  of  the  jury,  the  verdict  is  void,  and  the  setting  of 
it  aside  is  not  a  matter  for  the  discretion  of  the  Court. 

Lord  Abi.nger,  C.  B.  It  is  our  province  to  administer  justice,  and,  in  doing  so, 
not  to  permit  ourselves  to  be  influenced  by  any  apprehen.sion  of  the  opinion  which  the 
public  may  form.  If  the  learned  Judge  who  tried  this  cause  had  thought  the  verdict 
had  been  contrary  to  the  weight  of  evidence, — a  circumstance  which  would  have 
induced  us  to  look  to  some  motive  for  it, — or  if  any  [140]  corrupt  motive  could  at 
once  be  seen,  we  might  have  been  inclined  to  set  it  aside  :  but  here  it  is  alleged  to  be 
the  concurrent  opinion  of  all  parties,  that  there  was  neither  corruption  nor  favour. 
If  the  public  are  to  form  an  opinion,  let  them  understand  that  this  was  a  case  in  which 
all  imputation  of  influence  and  favour  was  entirely  disclaimed.  Now,  what  are  the 
facts  of  it  ?  There  was  but  one  inn,  which  afforded  very  insufficient  accommodation, 
and  in  consequence,  two  of  the  jury,  one  of  whom  would  have  been  invited  to  his 
own  house  by  Sir  John  Morris,  but  for  an  accidental  circumstance,  found  their  way 
to  Mr.  Vivian's.  He  had  no  substantial  interest  in  the  suit,  and  the  matter  was  never 
there  discussed.     Under  these  circumstances,  unless  there  is  some  positive  peremptory 
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rule,  which  comjiels  us;  to  set  aside  this  verdict,  we  ought  not  to  do  so.  Then  do  the 
cases  establish  tliis  !  On  the  contrary,  they  only  show  that,  where  all  that  remains 
for  the  jury  is  to  deliberate  upon  and  give  their  verdict,  if  they  eat  or  drink  at  their 
own  expense  they  may  be  fined,  and  if  at  the  expense  of  the  party  for  whom  their 
verdict  is  given,  it  is  void.  Those  cases  seem  to  apply  to  the  whole  jury,  and  only 
to  acts  done  by  them  after  they  are  charged.  It  is  quite  clear  that,  in  this  ease,  they 
could  not  have  been  fined  for  eating  oi'  drinking  at  their  own  expense,  and  I  do  not 
see  that  they  fall  within  the  other  branch  of  the  rule.  Then  it  is  a  case  in  which  we 
are  called  upon  to  exercise  our  discretion  ;  and  I  think  we  should  not  set  aside  this 
verdict,  since  by  doing  so  we  should  be  casting  an  unfounded  imputation  upon  these 
gentlemen. 

Alderson,  B.  I  am  of  the  same  opinion.  I  disclaim  laj'ing  down  a  rule  for  any 
case  where  suspicion  of  unfairness  or  bias  can  possibly  attach  ;  but  here  the  parties, 
counsel,  and  every  one  else,  concur  in  repudiating  the  notion  that  they  intend  to 
make  any  charge  of  the  sort.  There  is  no  imperative  rule  which  compels  us  to  set 
[141]  aside  such  a  verdict  as  this,  and  the  granting  of  a  new  trial  is  a  matter  for  our 
discretion.     Under  these  circumstances,  I  think  we  ought  not  to  interfere. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 

Yardley  v.  Arnold.  Exch.  of  Pleas.  June  7,  1842. — The  widow  of  a  person  who 
has  died  intestate  is  not  a  competent  witness,  in  an  action  brought  against  a 
person  (who  has  got  possession  of  the  intestate's  goods)  as  executor  de  son  tort, 
for  a  debt  due  from  the  estate,  to  prove  the  due  execution  of  a  bill  of  sale  of  his 
goods  by  the  intestate  to  the  defendant. — It  is  not  too  late  to  object  to  the 
competency  of  a  witness  after  he  has  been  sworn  in  chief,  but  before  he  has  been 
asked  any  question  on  oath. 

[S.  C.  2  Dowl.  (N.  S.)  311  ;  11  L.  J.  Ex.  413  ;  6  Jur.  718.] 

Assumpsit  against  the  defendant  as  executor  de  son  tort  of  his  father,  John 
Arnold,  deceased. 

The  defendant  pleaded  plene  administravit,  except  as  to  21.  19s.  6d.,  which  he 
paid  into  Court.     He  also  pleaded  payment  of  £1 1  by  the  deceased. 

The  plaintift'  took  issue  on  the  above  pleas. 

At  the  trial  before  Parke,  B.,  at  the  Middlesex  sittings  in  this  term,  it  appeared 
that  the  defendant  relied  on  a  bill  of  sale  of  the  father's  stock  in  trade  and  other 
efl'ects,  made  by  him  to  the  defendant  shortly  before  his  decease,  and  under  which  the 
defendant  had  taken  and  retained  possession  of  the  efTects.  This  bill  of  sale  was 
impeached  by  the  plaintiff  as  having  been  executed  without  consideration,  in  fraud  of 
the  other  ci'editors.  The  defendant,  in  order  to  prove  the  execution  of  it,  called  his 
mother  as  a  witness,  who,  upon  being  examined  on  the  voir  dire,  proved  that  she  was 
the  widow  of  John  Arnold,  and  that  her  husband  left  no  will.  No  objection  was  then 
made  to  her  competency,  and  she  was  sworn  in  chief ;  but  before  any  question  was 
put  to  her  on  oath,  it  was  objected  by  the  plaintiff's  counsel,  that  being  the  widow  of 
the  intestate,  she  was  entitled  to  a  distributive  share  of  the  assets  after  the  payment 
of  the  debts  of  the  deceased,  and  consequently  had  a  direct  inteiest  in  the  event  of 
the  suit ;  and  the  learned  Judge  being  of  that  opinion,  rejected  the  witness  as  incom- 
petent. It  was  then  proposed  to  indorse  her  name  on  the  record  under  3  &  4  [142] 
Will.  4,  c.  4'2,  ss.  26  &  27,  but  the  learned  Judge  was  of  opinion  that  this  was  not  a 
case  to  which  the  provisions  of  that  statute  were  applicable,  and  that  doing  so  would 
not  render  her  competent.     The  plaintiff  having  recovered  a  verdict, 

R.  V.  Richards  now  moved  for  a  new  trial.  First,  the  objection  to  the  competency 
of  the  witness  was  made  too  late  ;  it  ought  to  have  been  made  upon  her  examination 
on  the  voir  dire,  and  before  she  was  sworn  in  chief.  There  was  no  excuse  for  not 
making  the  objection  at  the  time  when  the  witness  was  examined  on  the  voir  dire, 
as  the  objection,  if  any,  appeared  upon  that  examination.  Secondly,  the  witness  was 
competent.  She  was  called,  not  to  increase  the  assets,  but  to  shew  that  there  were 
none  :  that  is,  by  proving  the  validity  of  a  conveyance  of  all  the  property  her  husband 
had,  which  would  effectually  bar  her  or  any  other  person  entitled  to  a  distributive 
share  of  his  estate.     [Lord  Abinger,  C.  B.     If  there  were  no  assets  now,  but  assets 


10  M.  &  W.  143.  YARDLEY    V.  ARNOLD  417 

were  afterwards  to  fall  in,  they  would  constitute  a  subject  to  which  the  verdict  and 
judgment  would  bo  applicable  if  the  plaintifl"  recovered.  Parke,  B.  The  verdict 
would  not  aflect  the  witness  one  way  or  other ;  but  the  result  of  it,  if  for  the  plaintiff, 
would  be  a  charge  on  the  assets.  Lord  Abinger,  C.  B.  The  witness  is  interested  to 
prevent  this  verdict  becoming  a  charge  on  the  assets.]  There  was  no  plea  disputing 
the  debt,  and  the  witness's  interest,  therefore,  was  against  the  defendant.  Objections 
of  this  nature  all  depend  upon  the  eii'ect  which  the  testimony  the  witness  is  called 
upon  to  give  may  reasonably  be  ])resumed  to  exercise  over  the  mind.  The  evidence 
this  witness  was  called  upon  to  give  she  must  know  would  tend  to  prejudice  herself. 
The  question  was  not  whether  the  assets  were  to  be  affected,  but  whether  the  defen- 
dant was  liable  as  executor  de  son  tort.  In  Noioell  v.  Darics  (5  B.  &  Ad.  368  ;  2  Nev. 
&  Man.  745),  [143]  which  was  an  action  against  executors  for  a  debt  of  the  testator, 
it  was  held  that  a  person  entitled  to  an  annuity  under  the  will  was  not  disqualified 
by  interest  from  giving  evidence  for  the  defendants.  An  annuitant  is  in  the  same 
situation,  as  respects  interest,  as  a  pei'son  entitled  to  distribution.  The  case  of  Nowell 
V.  Davies  has  never  been  overruled,  though  it  was  sought  to  be  impeached  in  the  case 
of  Bloor  v.  Davies  (7  M.  &  W.  235) ;  but  the  Court  distinguished  it  from  the  latter 
case,  on  the  ground  that  there  the  real  estate,  on  which  the  witness's  ainuiity  was 
charged,  would  necessarily  be  affected,  as  the  action  was  against  the  devisee  of  the 
estate  on  which  it  was  charged. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  there  ought  to  be  no  rule.  It  appears 
to  me  that  the  witness  was  incompetent,  as  having  an  interest  in  the  result  of  the 
suit ;  for  the  effect  of  a  verdict  against  the  defendant  would  be  to  take  away  so  much 
of  the  assets  as  would  be  required  to  satisfy  the  debt.  And  as  to  the  objection  that 
she  was  called  to  support  the  validity  of  a  deed  which  would  bar  her  claim  to  a  distri- 
butive share  of  the  intestate's  goods,  any  testimony  she  might  give  would  not  preclude 
her  from  filing  a  bill  against  the  defendant.  She  could  still  question  its  validity,  and 
therefore  she  has  an  interest  to  retain  the  assets  in  his  hands.  Nowell  v.  Dames  can 
only  be  supported  on  the  ground  that  the  estate  of  the  testator  must  be  presumed  to 
be  solvent  till  the  contrary  is  shewn  ;  but  that  ease  has  always  been  distinguished 
from  the  case  of  a  residuary  legatee,  for  the  interest  of  a  residuary  legatee  must  be 
reduced  by  any  claim  which  it  is  the  object  of  the  action  to  enforce.  The  case  of 
Bloor  V.  Davies  was  decided  upon  a  similar  ground.  We  had  occasion  to  consider  the 
subject  of  the  competency  of  a  legatee  in  the  case  of  Bloor  v.  Davies.  I  endeavoured 
to  support  the  case  of  Nowell  v.  [144]  Davies  against  the  opinion  of  the  rest  of  the 
Court,  on  the  ground  I  have  mentioned  ;  but  we  were  all  of  opinion  that  a  residuary 
legatee,  or  person  entitled  to  a  distributive  share,  was  not  a  competent  witness. 

Parke,  B.  With  respect  to  the  principal  question  in  this  case,  I  entertain  the 
same  opinion  now  as  I  did  at  the  trial.  The  point  turns  on  the  facts  stated  by  the 
witness  when  examined  on  the  voir  dire  ;  namely,  that  she  was  the  widow  of  the 
deceased,  and  that  he  died  without  having  made  a  will.  The  question  is,  whether  on 
that  statement  she  is  an  incompetent  witness  or  not?  I  think  she  is.  The  argument 
of  the  defendant's  counsel  is  founded  on  the  old  fallacy  of  mixing  up  an  interest  in  the 
question  litigated  in  the  cause,  with  an  interest  in  the  event  of  the  suit.  There  are 
but  two  objections  which  can  legally  be  made  to  the  competency  of  a  witness  on  the 
ground  of  interest ;  namely,  either  that  the  verdict  in  the  cause  might  be  made  use  of 
as  evidence  by  or  against  him  on  some  future  occasion,  or  that  he  has  an  interest  in 
the  event  of  the  suit.  The  first  of  these  is  certainly  not  applicable  here,  for  it  is  clear 
that  this  witness  could  not  make  the  verdict  evidence  in  her  favour  ;  and  even  if  she 
could,  the  difficulty  might  be  removed  by  endorsing  her  name  on  the  record  under 
3  &  4  Will.  4,  c.  42,  ss.  26  &  27.  But,  secondly,  has  she  an  interest  in  the  event  of 
the  suiti  This  expression  I  understand  to  mean,  that  some  direct,  immediate,  and 
necessary  consequence  prejudicial  to  her  interest  would  flow  from  a  verdict  for  the 
plaintiff,  while  from  a  verdict  the  other  way  a  corresponding  benefit  would  result  to 
her.  Then  is  not  that  the  case  here?  Would  not  the  direct,  necessary,  and  immediate 
consequence  of  a  verdict  for  the  plaintiff  be,  to  fix  a  charge  on  the  assets  of  the 
intestate  to  the  amount  of  that  verdict?  And  as  she  is  entitled  to  the  residue,  or  at 
least  a  part  of  the  residue,  of  the  assets,  after  every  charge  upon  them  has  been  paid 
oft',  [145]  she  has  a  most  direct  interest  in  preventing  any  such  verdict.  Then,  how- 
ever, it  is  said  that  the  object  in  calling  her  was  not  to  increase  that  fund,  but  to  shew 
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there  was  none  ;  to  which  the  answer  is,  that  we  do  not  know  what  is  passing  in  the 
mind  of  the  witness  previous  to  her  examination,  or  what  evidence  she  is  coming  to 
give.  Tiie  judge  at  Nisi  Prius  is  to  determine  the  competency,  not  to  speculate  on 
the  credit,  of  the  witness  ;  and  that  competency  depends  on  the  state  of  facts  disclosed 
on  the  voir  dii'e,  according  as  it  shews  whether  the  witness  has  or  has  not  an  intei-est 
in  the  event  of  the  suit.  The  case  of  Nmvell  v.  Dimes  is  no  authority  to  shew  that 
the  witness  had  no  interest.  That  case  was  much  considered  in  the  subsequent  one 
of  Jhirc/hnrt  v.  Hall,  in  which  there  was  a  difl'erence  of  opinion  among  the  judges,  a 
majority  of  the  Court  being  disposed  to  think  that  the  decision  in  NoivcU  v.  Davies 
was  not  good  law  ;  but  my  Lord  Chief  Baron  inclined  to  a  contrary  opinion,  and 
considered  that  an  ordinary  legatee  was  a  competent  witness,  on  the  ground  that 
insolvency  in  the  estate  of  a  party  deceased  is  not  to  be  presumed.  Still  that  has 
nothing  to  do  with  the  case  of  a  person  entitled  to  a  distributive  share  of  an  intestate's 
estate,  who  stands  in  the  situation  of  a  residuary  legatee.  The  case  of  Burghart  v. 
Hall  was  afterwards  decided  on  another  point.  As  to  the  period  of  the  trial  at  which 
this  objection  was  taken,  I  cannot  help  wishing  very  much  that  it  were  established  as 
the  regular  practice,  that,  when  once  a  witness  is  sworn,  no  question  should  be  put 
to  him  in  order  to  raise  objections  to  his  competency  ;  1  think  all  such  should  be  put 
to  him  on  the  voir  dire ;  and  that,  when  once  sworn  in  chief,  his  competencv  should 
be  taken  for  granted ;  but  certainly  the  practice  has  been  different  hiliherto.  In  the 
case  before  us,  the  objection  was  made  before  any  question  was  actually  put  to  the 
witness  on  oath. (a) 

[146]  GuRNEY,  B.,  concurred. 

KoLFE,  B.  1  am  of  the  same  opinion.  According  to  Mr.  liichards's  argument, 
this  witness  is  to  be  deemed  competent,  because  the  object  in  calling  her  was  not  to 
increase  the  fund,  but  to  shew  that  there  was  an  instrument  in  existence  which  extin- 
guished it ;  but  the  answer  to  that  is,  that  you  cannot  tell  from  the  examination  of  a 
witness  on  the  voir  dire  what  he  will  prove  ;  if  he  appears  incompetent  from  what 
transpires,  you  cannot  remove  the  dlflficulty  Vjy  saying  that  the  witness  shall  not  be 
asked  any  question  which  shall  affect  his  interest  and  render  him  incompetent.  But 
even  supposing  that  that  might  be  done,  it  would  not  alter  this  case,  or  have  the  eflect 
Mr.  Richards  contends  for,  of  removing  the  incompetency  of  this  witness ;  for  what, 
after  all,  does  proof  of  the  existence  of  this  deed  amount  to '?  Nothing  more  than  to 
shew  something  in  the  nature  of  an  estoppel  on  this  witness,  whereby  she  would  be 
precluded  from  saying  that  the  chattels  referred  to  in  this  deed  formed  part  of  the 
assets  of  the  intestate.  The  question  is,  had  she  an  interest  to  increase  those  assets? 
1  think  it  is  clear  she  had,  and  that  this  rule,  therefore,  ought  not  to  be  granted. 

Rule  refused. 


[147]  MoENs  AND  Others  v.  Heyworth  and  Others.  Exch.  of  Pleas.  1842. 
— A  collateral  statement,  made  at  the  time  of  entering  into  a  contract,  but  not 
embodied  in  it,  must,  in  order  to  invalidate  the  contract  on  the  ground  of  its 
being  a  fraudulent  statement,  be  shewn  not  only  to  have  been  false,  but  to  have 
been  known  to  be  so  by  the  party  making  it,  and  that  the  other  partj'  was  thereby 
induced  to  enter  into  the  contract.  (Per  Parke,  B.,  and  Alderson,  B. ;  Lord 
Abinger,  C.  B.,  dissentiente). — A  cargo  of  coffee  was  sold  by  a  broker,  for  H.,  P., 
&  Co.  of  Liverpool ;  and  the  words  "  invoiced  to  the  sellers  as  of  first  shipping 
quality,"  were  introduced  into  the  bought  and  sold  notes.  At  the  same  time 
the  invoice  was  shewn  to  the  buyers,  which  stated  the  cargo  to  be  shipped  by 
H.,  Brothers,  &  Co.,  consigned  to  H.,  P.,  &  Co.,  for  sale  on  account  and  risk  of 
whom  it  may  concern— 3150  bags  "first  shipping  quality."  H.,  Brothers,  &  Co. 
were  a  branch  house  at  Rio  de  Janeiro,  composed  of  tlae  same  partners  as  the 
firm  of  H.,  P.,  &  Co. : — Held,  in  an  action  on  the  case  against  H.,  P.,  &  Co.  for 
deceit,  that  it  was  a  proper  question  for  the  jury,  whether  the  invoice  imported 
that  the  cofl'ee  was  invoiced  to  the  defendants  by  distinct  parties  as  the  sellers 

(a)  See  Deu-dney  v.  Palmer,  4  M.  &  W.  664. 
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thereof. — Qiifere,  whothei'  the  action  ou^ht  not  to  have  been  brought  upon  the 
contract,  instead  of  in  tort. 

[S.  C.  10  L.  J.  Ex.  177.  Referred  to,  Mackay  v.  Commercial  Bank  of  Nno  ]lrunsivick, 
1874,  L.  K.  5  P.  C.  410;  Lmidon  Assurance  v.  ManscI,  1879,  11  Ch.  D.  3G8 ;  Hem/ 
V.  I'ed;  1889,  14  A.  C.  366.] 

Case.  The  first  count  of  the  declaration  stated,  tliat  the  phuiitill's,  at  the  request 
of  the  defendants,  bargained  with  them  for  the  purchase  b\'  the  plaintifls  of  a  cargo 
of  eort'ee  at  a  certain  price,  and  upon  certain  terms  (stating  thcni) ;  and  that  the 
defendants,  by  falsely  and  fraudulently  warranting  the  said  coft'ee  to  be  of  the  first 
shipping  quality,  sold  the  said  coffee  to  the  plaintiffs  at  the  price  and  upon  the  terms 
aforesaid,  &c.  &c.  The  second  count  alleged  that  the  defendants  wei'e  the  consignees 
of  the  cargo  of  coffee,  and  that  they,  as  a  means  to  induce  the  plaintiffs  to  buy  the 
said  coffee,  falsely,  fraudulently,  and  deceitfully  pretended,  represented,  and  asserted 
to  the  plaintiffs,  and  by  such  fraud  and  false  representation,  induced  the  said  plaintiHs 
to  believe  and  suppose,  that  the  said  last-mentioned  coffee  was  of  first  shipping  quality  ; 
and  that  the  plaintiffs,  confiding  in  the  said  representation  and  assertion  of  the  defen- 
dants, then  bought  of  them  the  said  coffee,  as  coffee  of  the  fii'st  shipping  quality,  at 
a  certain  price  and  upon  certain  terms  (as  in  the  first  count).  The  third  count  stated, 
that  the  tlefendants,  at  the  time  of  the  committing  of  the  grievance  by  them  as 
thereinafter  mentioned,  exercised  and  carried  on  the  trade  and  business  of  merchants 
at  Liverpool,  under  the  firm  of  Heyworth,  Phipps,  &  Co.,  and  also  at  Rio  de  Janeiro, 
in  partnership  together  and  with  Benjamin  Butterworth  and  John  Carlisle,  under  the 
firm  and  description  of  Heyworth,  Br'others,  &  Co. ;  and  so  carrying  on  such  trade 
and  busi-[148]-ness  in  such  co-partnership,  had  purchased,  together  with  the  said 
Benjamin  Butterworth  and  John  Carlisle,  a  quantity  of  coffee,  on  the  joint  account 
and  at  the  joint  risk  of  the  said  firms,  which  coffee  was  shipped  at  Kio  de  Janeiro  and 
sent  to  England,  invoiced  to  the  defendants,  l)y  the  style  and  description  of  Heyworth, 
Phipps,  &  Co, :  that,  after  the  arrival  of  the  coffee  in  England,  the  defendants,  in 
order  to  induce  the  plaintiff's  to  purchase  the  same,  wrongfully  and  injuriously  con- 
triving and  intending  to  deceive,  defraud,  and  injure  the  plaintifls,  and  to  lead  them 
to  believe  that  the  .said  coffee  was  in  good  faith  invoiced  by  distinct  parties  to  the 
defendants,  as  the  purchasers  or  agents  for  the  sale  of  the  said  coffee,  the  plaintiffs 
being  wholly  ignorant,  and  the  defendants  well  knowing  the  plaintiffs  to  be  wholly 
ignorant,  of  the  premises  above  mentioned,  fraudulently  and  deceitfully  represented 
and  asserted  that  the  said  coffee  was  invoiced  to  the  sellers  thereof  as  of  the  first 
shipping  quality,  thereby  causing  and  intending  to  cause  the  plaintiffs  to  believe  that 
the  said  coffee  was  so  invoiced  by  some  distinct  parties  to  the  defendants,  as  the 
purchasers  or  agents  for  the  sale  of  the  said  coffee  ;  and  the  defendants  then  exhibited 
a  certain  invoice,  purporting  to  be  made  out  by  the  said  firm  of  Heyworth,  Brothers, 
&  Co.  to  the  said  firm  of  Heyworth,  Phipp.s,  &  Co.,  in  proof  of  the  said  last-mentioned 
representation  and  assertion ;  whereupon  the  plaintifls,  confiding  in  such  representa- 
tion, and  believing  that  the  said  eoflee  was  really  and  in  good  faith  so  invoiced  by 
distinct  parties  to  the  defendants,  as  the  purchasers  or  agents  for  the  sale  thereof, 
bargained  with  them  for  the  purchase  thereof  on  certain  terms  (stating  them)  ;  and 
that  the  defendants,  by  means  of  such  false  repreisentation  and  assertion,  sold  the  .said 
coffee  to  the  plaintiffs,  who  paid  for  the  same. 

The  defendants  pleaded  not  guilty  to  the  whole  declaration,  and  nine  other  special 
pleas,  traversing  the  material  [149]  allegations  in  each  count,  upon  all  which  issues 
were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  Trinity  Term, 
1840,  the  following  facts  appeared  : — The  defendants  were  merchants  carrying  on 
business  at  Liverpool,  under  the  firm  of  Ormerod  Heyworth,  Phipps,  &  Co.,  and  at 
Rio  de  Janeiro  in  America  (where  they  had  a  branch  establishment),  under  the  firm 
of  Heyworth,  Brothers,  &  Co.  In  the  month  of  June,  1835,  the  Liverpool  house  sent 
an  order  to  the  house  at  Rio  for  a  cargo  of  about  4000  bags  of  cofl'ee,  of  the  first 
shipping  quality.  In  execution  of  this  order,  the  Rio  house  purchased,  in  December, 
183.5,  that  quantity  of  ooft'ee,  by  .sample,  from  respectable  cofl'ee  dealers,  on  the  joint 
account  and  risk  of  themselves  and  the  Liverpool  house,  the  price  and  duty  being  paid 
by  the  house  at  Rio  as  on  coffee  of  the  first  shipping  quality.  The  cofl'ee  was  shipped 
on  board  the  ship  "Asia"  for  England,  and  a  shipping  invoice  in  the  following  form 


420  MOENS    r.  HEYWORTH  lOM.  &W.  150. 

(which  was  proved  to  be  that  invariably  adopted  by  mci-chaiits  abroad  shipping  goods 
to  Europe),  was  transmitted  to  the  firm  at  Liverpool  by  the  Rio  house : 

"  Invoice  of  three  thousand  one  hundred  and  fifty  bags  coffee,  shipped  by 
Hey  worth.  Brothers,  &  Co.,  of  Rio  de  Janeiro,  on  board  the  British  brig  'Asia,' 
W.  M.  Bloomfield,  master,  for  Cowes,  and  a  market  consigned  to  Messrs.  Ormerod, 
Heywortb,  Phipps,  &  Co.  of  Liverpool,  for  sale  on  account  and  risk  of  whom  it  may 
concern— 3150  first  shipping  quality  cofiee." 

Li  the  spring  of  the  year  1836,  the  defendants,  in  expectation  of  the  arrival  of  the 
"  Asia,"  gave  instructions  to  Messrs.  Corrie  &  Co.,  their  brokers  in  London,  for  the 
sale  of  the  cofl'ee  on  board  of  her.  Corrie  &  Co.  acting  as  brokers  both  for  the  buyers 
and  sellers,  entered  into  a  negotiation  for  the  sale  of  the  coflfee  to  the  plaintiHs.  The 
plaintilis  wished  to  have  a  warranty  that  it  was  of  first  shipping  quality,  but  this 
Corrie  &  Co.  declined,  on  the  [150]  ground  that  it  was  unusual  to  warrant  a  cargo 
which  was  afloat,  but  they  shewed  the  invoice  to  the  plaintiffs,  and  consented  to  insert 
in  the  bought  and  sold  notes  the  words  "invoiced  to  sellers  as  first  shipping  quality." 
The  contract  was  completed  accordingly,  and  the  plaintiff's  paid  for  the  coffee  in  cash, 
according  to  the  terras  of  the  conti'act,  and  on  its  arrival  forwarded  it  to  Amsterdam 
for  sale.  It  was  there  discovered  to  be  of  an  inferior  quality,  and  the  pi'esent  action 
was  brought  to  recover  from  the  firm  at  Liverpool  the  amount  of  the  loss  sustained 
by  the  plaintiffs,  by  the  consequent  deficiency  in  the  price  ol)tained  for  it.  The  Lord 
Chief  Baron  was  of  opinion  that  there  was  no  case  to  go  to  the  jury  on  the  first  and 
second  counts  ;  and  with  respect  to  the  third,  he  left  it  to  the  jury  to  say  whether  the 
plaintiff's  were  induced  to  accept  the  contract  by  any  representation  fi'om  the  defen- 
dants that  the  coff'ee  was  invoiced  to  them  by  distinct  parties.  The  juiy  found  in 
the  affirmative,  and  the  verdict  was  thereupon  entered  for  the  defendants  on  the  first 
and  second  counts,  and  for  the  plaintiff's  on  the  third,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit. 

In  the  following  Michaelmas  Term,  the  Attorney-General  (Sir  John  Campbell) 
obtained  a  rule  accordingly,  or  for  a  new  trial,  citing  Uaycrafl  v.  Creasy  (2  East,  92), 
and  Early  v.  Garrett  (9  B.  &  Cr.  928;  4  Man.  &  R.  687).  In  Hilary  Term,  1841, 
(Jan.  19), 

Sir  W.  W.  Follett,  Kelly,  and  Deedes  shewed  cause.  The  third  count  of  the 
declaration  was  proved  by  the  evidence  given  on  the  part  of  the  plaintiff's.  It  is  clear 
that  they  purchased  the  coff'ee  on  the  assumption  induced  by  the  terms  of  the  contract, 
as  agreed  to  by  the  brokers  on  behalf  of  the  defendants,  that  it  was  invoiced  to  the 
defendants  by  distinct  parties  as  consignors  ;  whereas  in  truth  the  houses  at  Rio  and 
Liverpool  were  the  same,  and  the  coffee  was  purchased  and  shipped  for  England,  and 
the  in-[151]-voice  made  out,  by  the  defendants  themselves  to  themselves.  If  it  be 
said  that  the  third  count  does  not  disclose  any  cause  of  action,  that  would  have  been 
ground  for  a  motion  to  arrest  the  judgment,  not  for  a  nonsuit.  The  only  question 
now  is,  whether  thei'e  was  any  evidence  to  go  to  the  jury  in  support  of  the  count. 
The  complaint  is  not  that  the  defendants  specifically  represented  that  the  coffee  was 
consigned  to  them  by  distinct  parties  ;  the  alleged  misrepresentation  is  that  which 
appears  on  the  face  of  the  contract,  that  it  was  "invoiced  to  sellers  as  of  first  shipping 
quality."  The  words  "invoiced  to  sellers"  would  necessarily  induce  a  belief  that  the 
two  houses  were  distinct.  [Parke,  B.  The  question  is,  whether  the  words  intro- 
duced into  the  contract  import  such  a  representation  as  is  charged  in  the  declaration.] 
This  was  a  mercantile  instrument,  and  the  interpretation  of  it  was  peculiarly  a  ques- 
tion for  the  jury.  It  was  for  them  to  say,  upon  the  terms  of  the  conti'act  itself,  and 
upon  the  whole  transaction  between  the  parties,  whether  the  statement  made  in  the 
contract  was  intended  to  imply  that  the  coff'ee  was  invoiced  to  the  defendants,  the 
sellers,  by  distinct  parties,  as  of  first  shipping  quality.  If  the  parties  were  diff'erent, 
then  there  would  be  a  warranty  from  the  house  at  Rio  to  the  defendants,  of  which  the 
plaintiff's  would  have  had  the  benefit.  Whether  the  purchase  was  made  on  the  faith 
of  such  a  representation,  was  clearly  a  question  for  the  jury ;  and  it  is  submitted 
that  it  was  equally  a  question  for  them,  whether  the  contract  did  or  did  not  imply 
that  that  was  a  representation  made  by  third  parties.  But  if  it  be  for  the  Court 
to  decide  on  the  construction  of  the  contract,  and  if  the  invoice  could  not  import 
such  a  representation  as  is  stated  in  the  count,  that  is  a  defect  in  the  statement 
itself,  and  ought  to  have  been  made  the  ground  of  a  motion  to  arrest  the  judgment. 

But  there  was  also  evidence  to  sustain  the  other  counts  of  the  declaration.     The 
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invoice  not  being  in  fact  that  of  a  [152]  tliir<l  part}',  but  of  the  dofeiulants  tlicmsolves, 
when  it  was  handed  over  to  the  phiintiffs,  it  liecanie  a  representation  by  the  defen- 
dants to  the  plaintiffs,  that  the  coffee  was  of  first  shipping  quality  ;  which  representa- 
tion being  false  in  fact,  the  allegations  in  the  second  count  were  thus  proved. 
[Alderson,  B.  Suppose  Corrie  had  told  the  plaintiffs  that  the  houses  were  identical ; 
would  it  be  a  representation  liy  the  defendants  to  the  plaintiffs,  that  the  coffee  was  of 
first  shipping  quality  1  It  is  merely  a  representation  that  it  was  invoiced  liy  that 
invoice  :  what  the  invoice  imports  is  another  question.]  The  defendants  allege  that 
they  did  not  represent  the  coffee  as  being  invoiced  to  them  by  third  ])artics  ;  if  that 
be  so,  then  they  handed  over  the  invoice  as  their  own,  and  by  doing  so,  they  in  ell'ect 
represented  the  coffee  to  be  of  the  first  shipping  quality,  and  the  case  becomes  the 
same  as  if  the  coffee  had  been  liought  by  the  plaintiifs  inider  that  invoice.  It  is,  in 
effect,  purchased  from  the  defendants  under  a  written  statement  by  them,  which  is 
false  in  fact,  that  it  was  of  first  shipping  quality  :  and  altliough  they  might  have  no 
knowledge  of  the  inferiority  of  the  coffee,  yet,  being  interested  parties,  they  are 
responsible  for  their  untrue  representation,  which  amounts  to  a  fraud  in  law :  Hern  v. 
Nicholls  (1  Salk.  289),  Schneider  v.  Heatli  (3  Campb.  506),  Pawson  v.  IFutson  (Cowp. 
785),  Cornfoot  v.  Foivke  (6  M.  &  W.  358),  Huviphreys  v.  Pratt  (5  Bligh,  N.  S.  154). 
It  is  not  necessary  they  should  know  the  representation  to  be  false  ;  it  is  sufficient 
that  they  did  not  know  it  to  be  true. 

Then  as  to  the  first  count :  as  the  representation  in  the  invoice,  which  is  imported 
into  the  contract,  was  made  by  the  defendants  themselves,  it  amounted  to  a  warranty, 
for  which  the  defendants  are  liable.  On  this  point  they  referred  to  Shepherd  v.  Kain 
(5  B.  &  Aid.  240),  Yates  v.  Pym  (6  Taunt.  446),  and  Bridr/e  v.  Il'ain  (I  Stark. 
N.  P.  C.  504). 

[153]  The  Attorney-General,  Cresswell,  and  Cowling,  in  support  of  the  rule.  It 
is  not  disputed  that  a  representation  which  is  false  in  fact,  although  not  proceeding 
from  any  immoral  motive,  amounts  to  a  fraud  in  law,  and  is  the  subject  of  an  action 
for  deceit:  Polhill  v.  JFalter  (3  B.  &  Adol.  114),  Foster  v.  Charles  (6  Bing.  396  ;  7  Bing. 
105  ;  4  M.  &  P.  61,  741)  :  but  it  is  a  wholly  different  question  how  far  it  affects  a 
party  in  relation  to  a  contract.  Whether  a  particular  statement  in  a  contract  be  or 
be  not  false  within  the  knowledge  of  the  party  making  it,  is  quite  immaterial,  for  in 
any  case  he  is  bound  to  pei'form  it.  On  the  other  hand,  it  is  equally  clear,  that  a 
representation  in  a  matter  extraneous  from  and  collateral  to  the  contract  cannot  affect 
him,  even  though  it  turn  out  to  be  untrue,  unless  it  were  made  fraudulently.  Here 
it  is  not  pretended  that  the  whole  transaction  was  not  carried  on  with  perfect  good 
faith.  But  where  is  the  falsehood  in  this  case?  The  coR'ee  was  invoiced  to  the 
sellers,  i.e.  to  Ormerod  Heyworth,  Phipps,  &  Co.,  by  the  invoice  which  was  produced, 
as  of  first  shipping  quality.  The  invoice  was  in  terms  precisely  such  as  it  was 
represented  in  the  contract.  The  word  "sellers"  merely  means  the  firm  of  Ormerod 
Heyworth,  Phipps,  &  Co.  Suppose  the  coffee  had  been  bought  for  them  by  their 
agents,  and  consigned  and  so  invoiced  to  them,  could  it  have  been  said  that  this  action 
was  maintainable  ?  What  difference,  then,  does  it  make,  that  it  was  bought  by  a 
house  abroad,  of  which  the  defendants,  with  two  other  persons,  are  members  1 

The  first  count  clearly  was  not  proved.  There  is  no  warranty  whatever  that  the 
coffee  was  in  fact  of  first  shipping  quality,  but  merely  a  statement  that  it  was  invoiced 
as  such.  It  is  said  that  the  invoice  was  handed  over  to  the  plaintiffs  :  but  quo  auimo? 
Certainly  not,  according  to  the  evidence,  as  a  warranty,  and  it  cainiot  amount  to 
more  than  a  collateral  representation,  for  which,  in  the  absence  of  fraud,  the  defen- 
dants are  not  liable.  [Alder-[154]-son,  B.  It  cannot  be  carried  beyond  this  ;  that, 
in  some  proceeding  to  which  the  defendants  and  others  were  parties,  it  was  represented 
as  being  coffee  of  first  shipping  quality  :  that  is  a  very  different  thing  from  an  absolute 
warianty.  Parke,  B.  That  part  of  the  case  is  quite  clear.]  The  same  answer 
applies  with  regard  to  the  second  count. 

Then  with  respect  to  the  thiid  count.  It  is  not  contended  that  that  count  is  bad 
in  law  ;  if  there  had  been  evidence  of  fi'aud,  it  might  have  been  supported.  Thus,  if 
it  had  been  proved  that  the  Rio  house  had  bought  inferior  coffee,  and  invoiced  it  to 
the  defendants  as  of  first  shipping  quality,  and  that  the  defendants,  knowing  this, 
had  instructed  their  brokers  to  hand  over  the  invoice,  the  plaintiffs  might  have  been 
entitled  to  recover.  Or  if  the  plaintiffs  had  said  to  the  broker,  "  Are  these  distinct 
houses?"  and  the  latter  had  replied  that  they  were,  there  would  then  have  been  a 
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suggcstio  falsi,  which  might  have  rendered  the  defendants  liable.  But  here,  neither 
in  writing  nor  Uy  parol  is  there  any  lepreseutation  that  the  two  houses  were  distinct. 
It  is  therefore  not  material  what  inference  the  purchaser  might  draw  from  the  invoice, 
unless  the  sellers  meant  him  to  draw  it.  Now  the  question  left  to  the  jury  was,  what 
was  the  inference  the  plaintiffs  drew  from  the  terms  "invoiced  to  sellers  as  of  first 
shipping  quality  ?"  There  is  nothing,  therefore,  found  by  the  jury  to  support  any  of 
the  allegations  in  the  count, — no  finding  either  of  moral  fraud  or  even  of  untrue 
statement.  [Farke,  B.  I  do  not  see  how  this  action  can  be  supported  without 
proving  moi'al  fraud ;  that  is,  that  the  defendants  falsely  asserted  that  they  were  two 
distinct  houses,  when  there  was  in  fact  but  one,  and  did  so  with  a  view  of  inducing 
the  plaintitfs  to  enter  into  the  contract.  It  seems  to  n:e  to  be  essential  to  support 
the  action,  not  merely  that  the  plaintiffs  surmised  so  and  so,  but  that  the  defendants 
exhibited  the  invoice,  meaning  that  there  was  in  fact  only  one  house,  with  the  inten- 
tion of  inducing  the  plaintiffs  to  make  the  surmise  that  there  were  two  dis-[155]-tinct 
houses,  by  one  of  which  the  coffee  was  invoiced  to  the  other  as  of  a  certain  quality.] 
It  is  said  that  this  is  a  mercantile  instrument,  of  the  interpretation  of  which  the  jury 
are  the  judges  :  but  that  is  not  so ;  the  construction  of  a  written  instrument  is  in  all 
cases  for  the  Court,  although  the  meaning  of  particular  mercantile  terms  may  be  a 
question  for  the  jury.  The  jury  cannot  alter  the  plain  meaning  of  a  written  con- 
tract. Neither  was  this  a  representation  calculated  to  impose  upon  a  purchaser  ;  it  is 
merely  collateral,  and  the  plaintiffs  might  have  inquired  into  the  fact,  had  they 
desired  the  information.  And  further,  there  is  nothing  to  shew  that  the  purchase 
w.-is  in  fact  induced  by  the  representation,  or  that  it  would  not  have  been  made,  if  the 
plaintiffs  had  possessed  full  knowledge  that  the  houses  at  Rio  and  at  Liverpool  were 
not  distinct  establishments. 

Lord  Abinger,  C.  B.  As  this  case  has  been  so  fully  argued,  I  think  it  right  to 
make  .some  remarks  upon  the  arguments  used  by  counsel.  There  has  been  a  mis- 
understanding in  this  case  in  the  regard  to  the  meaning  of  the  word  "fraud."  The 
fraud  which  vitiates  a  contract,  and  gives  the  party  a  right  to  recover,  does  not  in  all 
cases  necessarily  imply  moral  turpitude.  There  may  be  a  misrepresentation  as  to  the 
facts  stated  in  the  contract,  all  the  circumstances  in  which  the  party  may  believe  to 
be  true.  In  policies  of  insurance,  for  instance,  if  an  insurer  makes  a  misrepresenta- 
tion, it  vitiates  the  contract :  such  contracts  are,  it  is  true,  of  a  peculiar  nature,  and 
have  relation  as  well  to  the  rights  of  the  parties  as  the  event.  In  the  case  of  a  con- 
tract for  the  sale  of  a  public-house,  if  the  seller  represent  by  mistake  that  the  house 
realised  moi'e  than  in  fact  it  did,  he  would  be  defrauding  the  purchaser,  and  deceiving 
him  ;  but  that  might  arise  from  his  not  having  kept  proper  books,  or  from  non- 
attention  to  his  affairs ;  yet  as  soon  as  the  other  party  dis-[156]-covers  it,  an  action 
may  be  maintained  for  the  loss  consequent  upon  such  misi'epresentation,  inasmuch  as 
he  was  thereby  induced  to  give  more  than  the  house  was  worth.  That  action  might 
be  sustained  upon  an  allegation  that  the  representation  was  false,  although  the  party 
making  it  did  not  know  at  the  time  he  made  it  that  it  was  so.  It  is  not,  however, 
necessary  to  go  that  length  in  this  case.  [His  Lordship  then  stated  the  facts  of  the 
case,  and  continued.]  It  is  plain,  therefore,  that  the  question  is,  whether  the 
defendants  have  committed  that  species  of  fraud  which  renders  them  liable  to  an 
action.  That  depends  upon  the  correct  interpretation  of  the  invoice  as  a  mercantile 
instrument,  and  upon  that  only.  Now,  it  is  for  mer'cantile  men,  who  are  in  the  habit 
of  seeing  such  documents  frequently,  to  say  whether  or  not  the  form  of  the  invoice 
in  this  case  is  that  generally  adopted  where  the  goods  are  to  be  shipped  and  sold  on 
a  joint  account,  or  whether  it  imports  a  shipment  of  goods  consigned  by  a  distinct 
class  of  persons.  Could  any  Judge,  looking  at  this  invoice,  say  that  it  means  no  such 
thing,  or  that  the  goods  might  not  have  been  shipped  by  distinct  parties  to  the  house 
at  Liverpool  1  I  should  think  not ;  and  if  so,  then  it  is  for  the  jury  to  determine 
whether  it  imports,  among  mercantile  men,  a  shipment  by  and  to  distinct  parties. 
The  defendants  must  be  taken  to  know  its  import ;  and  if  it  does  import  that 
which  is  untrue,  viz.  that  the  goods  were  invoiced  by  distinct  parties  to  them,  whereas 
the  invoice  was  made  by  themselves  to  themselves,  then,  if  they  meant  thereby  to 
facilitate  the  sale,  it  is  what  may  be  termed  a  legal  though  Tiot  a  moral  fraud.  It 
appeared  to  me,  and  I  still  think,  that  those  facts  ought  to  be  decided  by  the  jury. 
Whether  the  jury  have  drawn  a  right  conclusion  it  is  not  for  me  to  say.  The  Court 
are  disposed  to  think  that  another  jury  might  come  to  a  dill'erent  conclusion,  and  as 
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the  sum  is  large,  I  concur  with  the  rest  of  the  Court  that  there  should  be  a  new  trial, 
on  the  single  point  as  to  the  representation  to  [157]  the  plaintills  that  the  goods  were 
invoiced  by  distinct  parties.     That  must  be  on  payment  of  costs. 

Parke,  B.  With  respect  to  the  first  and  second  counts,  it  is  clear  that  no 
warranty  was  meant  to  be  given,  and  equally  clear  that  the  coflfoe  was  not  i-eprosented 
by  the  defendants  to  the  plaintiffs  as  being  of  first  shipping  quality ;  on  these  counts, 
therefore,  the  defendants  are  entitled  to  the  verdict  upon  the  plea  of  not  guilty.  It 
is  on  the  third  count  that  the  only  question  arises.  To  support  that  count,  it  was 
essential  to  prove  that  the  defendants  knowingly,  by  words  or  acts,  made  such  a 
representation  as  is  stated  in  the  third  count,  relative  to  the  invoice  of  these  goods, 
as  they  knew  to  be  untrue,  and  that  the  plaintiffs  were  thereby  induced  to  purchase 
them,  which  they  otherwise  M'ould  not  have  done.  That  question  arises  on  the 
peculiar  allegations  set  forth  in  that  count.  [His  lordship  read  the  statement  of  the 
representation  in  the  third  count.]  To  give  a  right  of  action,  for  that  representation, 
it  was,  I  think,  essential  to  prove  that,  by  words  or  acts  of  the  defendants  or  their 
agents,  it  was  made  falsely,  and  for  the  improper  purpose  of  inducing  the  plaintiffs 
to  purchase  the  goods.  I  agree  with  the  rest  of  the  Court,  that  there  was  some 
evidence  to  support  that  count ;  and  therefore  it  seems  to  me  that  the  defendants 
were  not  in  a  condition  to  ask  his  Lordship  to  nonsuit  the  plaintiffs,  nor  to  enter  the 
verdict  for  them.  I  think  it  essential  that  there  should  be  moral  fraud,  and  indeed 
all  the  cases  shew  that  it  is,  though  the  word  legal  fraud  is  used.  That  is  a  description 
of  fraud  not  of  so  grave  and  serious  a  character,  that  is  to  say,  a  representation  made 
without  any  private  view  of  benefit  to  the  party  making  it.  The  case  of  a  policy  of 
insurance  does  not  appear  to  me  to  be  analogous  to  the  present ;  those  instruments 
are  made  upon  an  implied  contract  between  the  parties,  that  everything  material 
known  to  the  assured  should  be  disclosed  by  them.  [158]  That  is  the  basis  on 
which  the  contract  proceeds ;  and  it  is  material  to  see  that  it  is  not  obtained  by 
means  of  untrue  representation  or  concealment  in  any  respect.  In  this  case  the 
plaintiffs  must  prove  a  representation,  by  words  or  acts,  of  that  as  being  true  which 
was  known  to  the  defendants  to  be  untrue  ;  as  in  the  case  of  Polhill  v.  IValter,  in  which 
a  party  had  falsely  represented  that  he  was  authorized  to  accept  a  bill  by  procuration  ; 
so  also  in  Foster  v.  Charles,  where  the  allegation  of  the  party  was  by  a  false  representa- 
tion of  character.  In  both  these  cases,  there  was  not  any  deliberate  intention  to 
deceive,  yet  it  was  called  a  fraud,  though  it  was  not  of  so  grave  a  character.  Now 
the  only  inference  of  fraud  in  the  present  case  arises  from  the  peculiar  form  of  the 
instrument;  that  is  a  part  of  the  case  which  seems  tit  for  a  jnry,  the  question  being, 
whether  the  invoice  would  necessarily  be  understood  by  mei'canliile  men  as  an  invoice 
usually  passing  from  one  house  to  another.  I  think  my  Lord  could  not  have  with- 
drawn that  evidence  from  the  jury ;  but  if  I  were  to  give  an  opinion  on  the  form  of 
this  invoice,  I  should  say  that  the  mere  similarity  in  the  names  would  favour  the  idea 
that  it  was  a  joint  speculation,  at  all  events  sufficiently  to  excite  inquiry,  if  the 
plaintiff's  meant  to  buy  on  the  basis  of  this  being  a  representation  that  the  goods  were 
conveyed  by  a  distinct  hou.se.  I  think,  therefore,  that  there  should  be  a  new  trial  on 
payment  of  costs. 

ALDER.SON,  B.  I  entirely  concur  in  the  propriety  of  a  new  trial.  [His  Lordship 
then  I'eviewed  the  evidence,  and  continued.]  It  has  been  urged  by  counsel,  that  the 
representation  was  in  terms  true.  I  do  not  agree  to  that,  because  I  consider  that  if 
a  person  makes  a  representation,  or  takes  an  oath,  of  that  which  is  true,  if  he  intend 
that  the  party  to  whom  the  representation  is  made  should  not  believe  it  to  be  true, 
that  is  a  false  representation  ;  and  so  he  who  takes  an  oath  in  one  sense,  knowing  it 
to  be  administered  to  him  [159]  in  another,  takes  it  falsely.  This  may  be  illustrated 
by  an  anecdote  of  a  very  eminent  ambassador,  Sir  Henry  Wotton  who,  when  he  was 
asked  what  advice  he  would  give  to  a  young  diplomatist  going  to  a  foreign  court, 
said — "  I  have  found  it  best  always  to  tell  the  truth,  as  they  will  never  believe  any 
thing  an  ambassador  says,  so  you  are  sure  to  take  them  in."  Now  Sir  Henry  Wotton 
meant  that  he  should  tell  a  lie.  This,  no  doubt,  was  only  said  as  a  witticism,  but  it 
illustrates  ray  meaning.  In  the  present  case,  the  plaintiffs  must  shew  that  this 
invoice  was  sent  to  the  brokei',  that  he  might  represent  to  the  buyer,  or  that  the 
buyer  might  think,  that  these  goods  came  to  the  defendant  from  an  independent 
house,  and  that  the  defendants  were  not  interested  in  the  shipment  of  them.  I  think 
that  was  for  the  jury,  and  that  there  was  some  evidence  for  them  on  that  point. 
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altlioujih  very  slight.  We  therefore  cannot  make  the  rule  absolute  for  entering  a 
nonsuit,  but  we  may  grant  a  new  ti'ial  on  payment  of  costs. 

GuKNEY,  B.  I  have  not  heard  the  whole  of  the  argument  on  either  side,  but  in 
as  far  as  I  have  been  able  to  form  a  judgment,  I  concur  in  what  my  learned  Brothers 
have  said. 

Eule  absolute  for  a  new  trial  on  the  third  count,  on  payment  of  costs. 

The  two  first  counts  of  the  declaration  having  been  struck  out  pursuant  to  the 
order  of  the  Court,  the  cause  was  tried  again  before  Lord  Abingei-,  C.  B.,  at  the 
London  Sittings  after  last  Trinity  Term.  It  then  appeared  that  the  contract  was 
signed  and  completed  on  the  4th  of  April,  1840,  and  it  was  not  until  the  8th  of  April 
that  the  shipping  invoice  was  received  by  Corrie  &  Co.  from  Liverpool,  and  shewn  to 
the  plaiiititl's.  Evidence  was  given  by  persons  [160]  coiniected  with  the  coffee  trade 
that  such  an  invoice  imported  a  sale  by  a  house  distinct  from  the  consignee.  It  was 
insisted  for  the  defendants,  that  there  was  no  evidence  to  charge  the  defendants  in 
an  action  of  tort,  and  that  the  exhibiting  of  the  invoice  to  the  plaintiffs,  after  the 
completion  of  the  contract,  could  not  be  taken  into  consideration,  inasmuch  as  it  was 
impossible  that  the  plaintiffs  could  thereby  have  been  induced  to  make  the  purchase. 
The  Lord  Chief^Baron,  in  summing  up,  left  it  (in  substance)  to  the  jury  to  say  whether 
the  defendants  knowingly  represented  to  the  plaintiffs  that  the  coffee  was  invoiced  to 
them  by  a  distinct  house,  and  the  jury  again  found  for  the  plaintiffs.  In  Michaelmas 
Term,  K.  V.  Richards  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
action  should  have  been  brought  upon  the  contract,  and  not  in  tort,  the  alleged 
representation  being  in  truth,  if  anything,  a  material  part  of  the  contract  itself :  but 
the  cause  was  compromised  before  the  rule  came  on  for  argument. 

[161]  Walker  and  Others  v.  Jackson  and  Others.  Exch.  of  Pleas.  May,  31, 
1842. — Declaration  in  case  against  the  owners  of  a  ferry  stated,  that  the  defen- 
dants were  possessed  of  a  ferry  across  the  river  Mersey,  from  Woodside  to  Liver- 
pool, and  that  the  plaintiffs  delivered  to  them  certain  goods,  to  wit,  a  phaeton,  and 
certain  jewellery  and  watches  contained  in  it,  to  be  by  the  defendants,  for  reward 
to  them  in  that  behalf,  taken  care  of  and  carried  in  a  certain  steamboat  from 
Woodside  to  Liverpool,  and  there  landed  for  the  plaintiffs ;  that  the  defendants 
accepted  and  received  the  said  carriage  so  containing  the  said  jewellery  and 
watches  from  the  plaintiff's,  and  it  became  their  duty  to  take  proper  care  of  them 
while  they  remained  in  their  custody,  and  in  and  about  the  carriage,  conveyance, 
and  landing  of  the  same  as  aforesaid.  Breach,  that  the  defendants  took  such 
bad  care  of  the  said  carriage,  jewellery,  and  watches,  and  so  negligently  conducted 
themselves  in  and  about  the  carriage,  conveyance,  and  landing  of  the  same,  that 
they  were  injured. — Plea,  that  the  plaintiffs  did  not  deliver  to  the  defendants, 
nor  did  they  accept  and  receive  from  the  plaintiffs,  the  goods  in  the  declaration 
mentioned,  to  be  by  them  carried  and  conveyed  in  the  said  steam-boat  from 
Woodside  to  Liverpool,  and  there  landed  for  the  plaintiffs,  for  reward  to  them 
in  that  behalf,  modo  et  forma. — Held,  that  a  contract  to  carry  and  land  the 
carriage  and  jewellerj',  as  stated  in  the  declaration,  could  not  be  implied  from 
the  mere  character  of  the  defendants  as  owners  of  the  ferry.  But  that  it  was  a 
question  for  the  jury,  whether  there  was  in  fact  a  contract  between  the  parties, 
either  express  or  implied  from  usage,  to  receive  the  carriage  on  board,  and  to 
land  it  again  at  the  end  of  the  transit  across  the  river. — It  appeared  that  the 
plaintiff'  went  on  board  the  defendant's  steam-boat,  with  his  horse  and  carriage, 
paying  the  defendants'  charge  for  a  "  light  four-wheeled  phaeton  ; "  that  jewellery 
and  watches  of  great  value,  which  much  increased  its  weight,  were  contained  in 
a  box  under  the  seat ;  and  that  he  made  no  communication  of  that  fact  to  the 
defendants.  The  carriage  was  taken  safely  across  the  river,  and  on  the  arrival 
of  the  boat  at  the  pier  head  at  Liverpool,  two  of  the  defendants'  servants  put  the 
carriage  out  upon  the  slip,  and  commenced  drawing  it  up  the  slip  towards  the 
quay,  but  in  doing  so  were  overpowered  by  its  weight,  and  it  ran  down  into 
the  river,  whereby  the  jewellery  and  watches  were  injured  : — Held,  that  the 
plaintiff"s  light  of  action  for  this  injury  was  not  affected  by  his  not  having  com- 
municated the  fact  of  the  jewellery  and  watches  being  contained  in  the  carriage  : 
—  Held  also,  that  it  was  a  further  question  for  the  jurj'  (supposing  a  contract  to 
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land  were  est;il)lished)  whether  the  hiiiding  was  complete  iiiidei'  the  aUove 
circuiustaiices. — Held,  also,  that  to  rebut  evidence  of  a  usage  lo  take  on  board 
and  land  the  carriages  of  passengers,  a  notice  stuck  up  at  the  door  of  entrance 
for  foot  passengers  to  the  slip  at  Woodside,  but  not  visible  to  those  who  came 
with  carriages,  nor  shewn  to  have  been  known  to  the  plaintiti',  —  that  the  defen 
dants  did  not  undertake  to  load  or  discharge  horses  or  carriages,  anfl  would  not 
be  responsible  for  loss  or  damage  thereto, — was  not  admissible. 

[S.  C.  12  L.  J.  Ex.  1G5.  Applied,  Lebeau  v.  General  Steam  Navigation  Company,  1872, 
L.  K.  8  C.  P.  97.  Adopted,  ."^haw  v.  Ch-eat  JFcsiern  Railway,  [1894]  1  Q.  B.  373. 
Keforred  to.  Price  v.  Union  Lighterage  Company,  [1903]  1  K.  B.  750.] 

Case  against  the  defendants,  three  of  the  directors  of  the  Woodside  Ferry  Company. 
The  declaration  stated,  that  the  defendants,  before  and  at  the  time  of  the  delivery  of 
the  goods  and  chattels  to  them,  and  of  the  committing  of  the  grievances  thereinafter 
mentioned,  to  wit,  on  the  26th  of  August,  18-iO,  were  possessed  of  a  certain  ferry 
across  a  certain  arm  of  the  sea  called  the  River  Mersey,  from  Woodside,  in  the  county 
of  Chester,  to  Liverpool,  in  the  countj'  of  Lancaster ;  and  thereupon  afterwards,  to 
wit,  on  &c.,  the  plaintiti's,  at  the  request  of  the  defendants,  then  delivered  to  the 
defendants  certain  goods  and  chattels  of  the  plaintiffs  of  gi-eat  value,  to  wit,  of  the 
value  of  £10,000,  to  wit,  a  certain  carriage,  to  wit,  a  phaeton  and  [162]  certain 
jewellery  and  watches,  to  wit,  ten  boxes  of  jewellery  and  live  bags  of  watches,  con- 
tained and  being  in  the  said  carriage,  to  be  by  the  defendants,  for  reward  to  them  in 
that  behalf,  taken  care  of  and  carried  and  conveyed  in  a  certain  steam-boat,  from 
Woodside  aforesaid  to  Liverpool  aforesaid,  and  there,  to  wit,  at  Liverpool  afoi-esaid, 
landed  for  the  plaintiffs ;  and  the  defendants,  to  wit,  then  took,  accepted,  and 
received  the  said  carriage  so  containing  the  said  jewellery  and  watches  as  afore- 
said, of  and  from  the  plaintiffs,  for  the  purposes  aforesaid  ;  and  it  then  became 
and  was  the  duty  of  the  defendants  to  take  due  and  proper  care  of  the  said 
carriage,  jewellery,  and  watches,  whilst  they  remained  in  their  custody  for  the 
purposes  aforesaid,  and  to  take  due  and  proper  care  in  and  about  the  carriage,  con- 
veyance, and  landing  of  the  same  as  aforesaid.  Yet  the  defendants,  not  regarding 
their  duty  in  that  behalf,  but  contriving  &c.,  afterwards,  to  wit,  on  &c.,  took  so  little 
and  such  bad  and  improper  care  of  the  said  carriage,  jewellery,  and  watches,  whilst 
they  remained  in  their  custody  for  the  purposes  aforesaid,  and  took  so  little  and  such 
bad  and  improper  care,  and  so  negligently  conducted  themselves  in  and  about  the 
carriage,  conveyance,  and  landing  of  the  same  as  aforesaid,  that  the  same  then,  by 
reason  of  the  bad,  imperfect,  and  improper  eonduct^of  the  defendants,  their  mariners  and 
servants,  in  that  behalf,  became  and  were  very  much  broken,  injured,  wetted,  &c.  &c. 

Pleas,  first,  not  guilty ;  secondly,  that  the  plaintiffs  did  not  deliver  to  them  the 
defendants,  nor  did  they  accept  and  receive  from  the  plaintiffs,  the  said  goods  and 
chattels  in  the  declaration  mentioned,  or  any  of  them,  oi'  any  part  thereof,  to  be  l)y 
the  defendants  carried  and  conveyed  in  the  said  steam-boat  from  Woodside  aforesaid 
to  Liverpool,  aforesaid,  and  there  landed  for  the  plaintiffs,  for  reward  to  them  the 
defendants  in  that  behalf,  in  manner  and  form  &c.  Thirdly,  that  the  said  goods  and 
chattels  in  the  declaration  mentioned  were  delivered  by  the  plaintiff's  to,  and  [163] 
accepted  and  received  by  them  the  defendants,  to  be  ferried  across  the  said  ferry  in 
the  declaration  mentioned,  and  there  landed  and  delivered  to  the  plaintiffs,  and  the  said 
reward  in  the  declaration  mentioned  to  them  in  that  behalf  was  for  and  in  respect  of 
such  ferryage,  and  landing  and  delivery,  and  for  and  in  respect  of  nothing  else.  And 
the  defendants  further  say,  that  at  the  time  of  the  said  delivery  and  acceptance  and 
receipt  of  the  said  goods  and  chattels,  that  is  to  say,  on  the  said  26th  day  of  August, 
1840,  it  was  agreed  by  and  between  the  plaintiffs  and  the  defendants,  as  part  of  the 
terms  of  the  said  acceptance  and  receipt,  that  they  the  defendants  were  not  to  bo  in 
anywise  answerable  or  accountable  to  the  phiintitt's  for  any  loss  thereof  or  damage 
thereto  which  might  occur  in  the  course  of  the  said  ferryage  and  landing  and 
delivery  ;  and  they  the  defendants  then  accepted  and  received  the  said  goods  and 
chattels  to  be  so  ferried  and  landed  and  delivered  as  aforesaid  upon  the  terms  of  the 
said  agreement,  and  upon  no  other  terms  whatsoever,  whereof  the  plaintiffs  then  had 
knowledge  and  notice.  And  the  defendants  further  say,  that  the  said  loss  and 
damage  of  the  said  goods  and  chattels  in  the  declaration  mentioned  happened  and 
took    place    without   any  personal    negligence   or   want  of  care  whatsoever  by  the 
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(Icfeiifliiiits  themselves,   and  without  any  gross  negligence  or   misfeasance  of   their 
mariners  or  servants,  oi'  otlierwise  howsoever.     VeriKcation. 

The  plaintiH's  joined  issue  on  the  first  and  second  pleas,  and  to  the  third  replied 
de  injuria,  on  which  also  issue  was  joined. 

At  the  trial  hefoie  Wightman,  J.,  at  the  Liverpool  Summer  Assizes,  1841,  it 
appeared  that  the  plaintiffs  were  jewellers  at  Birmingham,  and  that  on  the  26th  of 
August,  1840,  one  of  the  plaintiffs,  ti'avelling  on  behalf  of  the  firm,  put  on  board  one 
of  the  defendants'  steam-boats  at  Woodside,  to  be  carried  across  to  Liverpool,  a  horse 
and  phaeton,  the  latter  of  which  contained,  in  the  box  seat,  jewellery  and  watches  of 
[164]  the  value  of  several  thousand  pounds.  The  plaintiff  paid  5s.  for  the  ferryage 
of  the  phaeton  and  horse,  which,  according  to  the  defendants'  scale  of  charges,  was 
the  charge  for  "  a  light  four-wheeled  phaeton  and  one  horse ; "  and  he  did  not  com- 
municate the  fact  that  the  carriage  contained  any  heavy  or  valuable  property.  The 
phaeton  was  carried  safely  over  the  river,  and  put  out  of  the  boat  upon  the  slip  at  the 
Liverpool  pier-head,  and  two  of  the  defendants'  servants  endeavoured  to  draw  it  up 
the  slip,  but  its  weight  overpowered  them,  and  it  ran  back  into  the  water,  whereby 
the  jewellery  and  watches  weie  much  injured.  There  was  some  conflict  in  the 
evidence  as  to  the  circumstances  of  the  accident :  according  to  the  plaintiffs'  witnesses, 
the  men  had  drawn  the  phaeton  some  twenty  yards  up  the  slip  before  it  ran  back ; 
and  they  stated  also,  that  four  men  were  necessary  to  bring  it  safely  to  the  top  of  the 
slip:  according  to  the  evidence  of  the  defendants'  servants,  they  were  overpowered 
by  the  weight  of  the  carriage  immediately  on  its  being  put  out  upon  the  slip,  and  on 
their  endeavouring  to  turn  it  round  for  the  purpose  of  being  drawn  up.  The  defen- 
dants' witnesses  stated  also,  that  the  company  did  not  pay  their  men  for  putting 
carriages  or  horses  on  board  the  boats,  or  landing  them  ;  that  the  servants  from  the 
Woodside  hotel  generally  brought  down  the  carriages  to  the  boats,  but  that  if  the 
defendants'  servants  put  them  on  board  or  landed  them,  the  owners  of  the  carriages 
paid  them  for  doing  so. 

The  defendants'  counsel  contended,  upon  this  state  of  facts,  first,  that  there  was 
no  obligation  on  the  defendants,  by  reason  of  their  ownership  of  the  ferry  as  alleged 
in  the  declaration,  to  land  the  carriage  out  of  the  steam-boat,  but  only  to  carry  it 
safely  across  the  river  ;  and  secondly,  that  the  plaintiff  was  bound  to  have  com- 
municated to  the  defendants  the  fact,  that  the  phaeton  contained  the  jewellery  and 
watches,  the  weight  of  which  had  occasioned  the  accident.  The  learned  Judge 
reserved  the  first  question  ;  and  [165]  in  summing  up,  left  it  to  the  jury  to  say 
whether  there  was  any  negligence  or  want  of  care  on  the  part  of  the  defendants : 
saying,  that  if  the  defendants  undertook  to  land  the  carriage,  they  must  do  it  safely ; 
and  he  expressed  his  opinion  that  the  plaintiff:'  was  not  bound  to  give  notice  of  the 
contents  of  the  carriage.     The  jury  found  for  the  plaintiffs,  damages  £211. 

In  Michaelmas  Term,  Knowles  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection.  He  contended,  first,  that  the  learned  Judge  ought  to  have  directed 
the  jury  that  the  defendants  were  entitled  to  a  verdict  on  the  second  issue,  it  being 
no  part  of  their  duty  as  owners  of  the  fen y  to  land  the  carriage;  secondly,  that 
even  if  the  defendants  were  bound  to  land  the  carriage,  they  did  in  fact  land  it,  by 
putting  it  out  of  the  boat  upon  the  slip ;  and  thirdly,  that  the  plaintiff'  was  bound 
to  give  notice  that  there  was  an  extra  weight,  the  reward  to  the  defendants  being 
applicable  to  the  phaeton  alone. 

Kelly  and  Crompton  shewed  cause  at  the  sittings  after  last  Hilary  Term  (Feb- 
ruary 9).  The  plaintiff's  are  entitled  to  retain  their  verdict.  First,  the  declaration  in 
this  case  is  not  founded  on  any  duty  in  the  defendants  as  owners  of  the  ferry.  They 
are  liable  upon  their  contract.  If  a  ferryman,  although  not  bound  to  do  so,  choose  to 
receive  goods  to  carry,  he  is  liable  like  any  other  contractor.  What  took  place  in 
this  case  shews  that  the  defendants  were  bound  by  their  contract  to  land  the  carriage; 
if  not,  why  did  they  set  about  doing  it?  they  were  not  required  to  do  so.  Nor  was 
there  proof  of  any  regular  charge  made  against  the  owner  of  a  carriage  for  putting  on 
board  or  landing  it.  It  was  entirely  a  question  of  fact,  what  was  the  contract  between 
the  parties,  and  not  at  all  a  question  of  law.  It  is  not  as  if  the  declaration  had 
charged  the  defendants  as  common  carriers,  or  as  proprietoi's  of  the  ferry,  and  as  a 
deduction  of  law  had  alleged  the  duty  ;  but  this  [166]  is  an  action  founded  upon  a 
contract.  Who  is  to  land  carriages  from  the  defendants'  boats  but  the  servants  of 
the  defendants  ?  the  owners  do  not  brini'  their  servants  to  do  it.     And  whether  the 


10  M.  &  W.  167.  WALKER   V.  JACKSON  427 

men  do  this  as  tbe  employees  of  the  owner,  or  as  the  seivjiiits  of  the  ferryman,  is 
altogether  a  question  of  fact  for  the  jury,  and  which  the  defendants  ought  to  have 
re(]uired  to  be  left  to  them. 

In  like  manner,  it  is  a  mere  question  of  fact  what  amonntcd  to  a  landing  within 
the  contract.  It  is  obvious  that  if  the  defendants  were  bound  to  land  at  all,  they 
were  bound  to  land  safely  ;  and  why  did  they  attempt  to  take  the  phaeton  up  the 
slip,  unless  because  it  was  an  ordinary  part  of  their  duty,  under  the  contract,  to  land 
it  safely  on  the  top.  The  question  of  negligence  was  eiitirel)-  for  the  jur}' ;  and 
whether  the  landing  was  over  or  not  is  pai't  of  the  question  of  negligence.  Landing 
without  negligence  is  landing  in  a  secure  place. 

Thirdly,  the  question  as  to  the  necessity  of  notice  was  also  a  question  of  fact. 
But  the  defendants  could  not  avail  themselves  of  this  point  without  proof  on  their 
parts  of  some  notice  limiting  their  liability  ;  in  the  absence  of  that,  the  law  will  not 
raise  any  such  implied  limitation.  But  again — if  the  injury  arose  from  the  plaintiti's' 
having  thrown  the  defendants  oft'  their  guard,  by  sending  on  board  a  cariiage  too 
heavily  laden  to  be  safely  landed  by  the  ordinary  means,  that  negatived  negligence 
on  the  part  of  the  defendants  ;  and  the  question  of  negligence  was  left  to  the  jury. 

Knowles  and  Martin,  in  support  of  the  rule.  The  only  question  left  to  the  jury 
was,  whether  theie  was  any  negligence  or  want  of  care  on  the  part  of  the  defendants, 
and  the  question  whether  the  landing  was  complete  was  never  put  to  them.  First, 
the  defendants  did  not  contract  to  carry  the  concealed  jewellery,  by  which  the  weight 
of  the  carriage  was  doubled.  There  was  nothing  to  draw  their  [167]  attention  to  its 
contents,  and  the  plaintiff' paid  only  the  charge  for  a  "light  phaeton."  The  defen- 
dants are  not  common  carriers,  but  mere  bailees  for  hire,  and  liable  only  for  the  want 
of  reasonable  care.  The  contract  here  was  only  to  carry  a  phaeton,  which  required 
no  extraordinary  care.  If  they  had  known  the  additional  weight,  they  might  have 
exercised  greater  and  adequate  care  in  landing  it.  Before  it  can  be  said  that  a  person 
in  the  situation  of  the  defendants  is  guilty  of  negligence  in  carrying,  it  must  appear 
that  he  knows  what  he  is  carrying,  and  therefore  what  degree  of  care  is  requisite  to 
its  security. 

Secondly,  the  question  whether  the  defendants  contracted  to  land  the  carriage  was 
not  left  to  the  jury  ;  it  was  treated  as  a  question  of  law.  Now  the  only  evidence  of 
any  contract  at  all  was  of  a  contract  resulting  from  the  defendants'  situation  and 
supposed  duty  as  ferrymen.  But  the  duty  of  a  ferryman  is  only  to  supply  a  boat,  to  pass 
over  passengers  with  their  goods  :  Termesde  la  Ley  ;  Fai/ne  v.  Partridge  (1  Show.  257  ; 
1  Salk.  12).  The  ferryman  never  takes  possession  of  the  goods  at  all:  they  remain 
as  much  in  the  possession  of  the  owner,  as  when  a  man  drives  over  a  bridge  subject 
to  a  toll.  It  being,  therefore,  no  part  of  his  duty  or  contract  as  a  ferryman  to  take 
the  goods  of  the  passengers  into  his  possession,  he  is  not  chargeable  in  respect  of  their 
custody.     They  were  then  stopped  by  the  Coui't. 

Parke,  B.  Unfortunately  we  cannot  collect  exactly  in  what  mode  this  question 
was  left  to  the  jurj',  but  all  the  Court  are  clearly  of  opinion  that  it  is  a  question  for 
the  jurj',  whether  there  was  a  contract  between  these  parties,  implied  by  usage  or 
otherwise,  to  receive  this  carriage  into  the  defendants'  care,  to  put  it  on  board,  and 
to  land  it  again  at  the  expiration  of  the  transit.  The  question  is  whether  there  was 
any  such  contract  existing  between  these  [168]  parties,  and  I  think  the  simple  circum- 
stance of  the  defendants  being  ferrymen  would  not  give  rise  to  the  contract  laid  in 
this  declaration,  nor  import  an  obligation  on  the  ferryman  to  take  the  trouble,  either 
of  putting  a  cari'iage  on  board  or  discharging  it  out  the  vessel  on  her  arrival.  It 
might  be  such  a  feri'y  as  that  by  usage  the  ferryman  takes  that  obligation  upon  himself ; 
and  the  question  will  be,  whether  there  is  such  a  usage  in  this  case,  and  whether  the 
defendants  contracted,  not  merely  to  cany  across  the  river,  but  to  take  the  carriage 
into  their  care,  and  to  land  it  in  safety  :  and  then  will  arise  the  further  question, 
whether  it  was  properly  taken  care  of  by  being  placed  at  the  bottom  of  the  slip,  and 
in  a  place  of  security.  This  carriage  was  left  standing  at  the  bottom  of  the  slip,  and 
the  question  is  whether  it  ought  not  to  have  been  carried  up  the  slip  immediately,  so 
as  never  to  have  Ijcen  in  a  state  of  insecurity  ;  and  whether  such  would  not  be  the 
defendants'  duty  in  landing  it.  The  questions,  therefore,  are,  whether  there  was  a 
contract,  by  virtue  of  which  the  defendants  were  to  land  the  carriage  at  the  expiration 
of  the  passage,  and  whether  the  landing  was  complete  by  placing  it  at  the  liottom  of 
the  slip,  or  whether  they  were  not  bound  to  take  it  up  and  put  it  on  the  quay.     These 
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are  questions  of  fact,  wViich  should  have  been  determined  by  the  jury,  and  it  does  not 
appear  to  nie  that  they  have  been  satisfactorily  left,  so  as  to  enable  the  jury  to 
deterniine  them. 

With  regard  to  the  other  objections  made  on  the  part  of  the  defendants  to  this 
contract,  wc  think  they  are  not  such  as  ought  to  prevail.  There  is  no  doubt  that 
there  was  a  delivery  of  the  carriage  and  its  contents,  and  that  included  the  jewellery ; 
the  objection,  therefore,  urged  hy  Mr.  Knowles,  that  there  was  no  deliveiy  of  the 
jewellery,  cannot  prevail.  And  I  take  it  now  to  lie  perfcetl}'  well  understood,  according 
to  the  niajoiity  of  opinions  upon  the  subject,  that  if  any  thing  is  delivered  to  a  person 
to  be  carried,  it  is  the  duty  of  the  person  I'eceiving  it  to  ask  such  questions  about  it 
as  may  be  necessary  ;  if  he  ask  no  questions,  and  there  be  no  [169]  fraud  to  give  the 
case  a  false  complexion,  on  the  delivery  of  the  parcel,  he  is  bound  to  carry  the  parcel 
as  it  is.  It  is  the  duty  of  the  person  who  receives  it  to  ask  questions ;  if  they  are 
answered  impioperly,  so  as  to  deceive  hira,  then  there  is  no  contract  between  the 
parties  ;  it  is  a  fraud  which  vitiates  the  contract  altogether.  But  in  this  ease,  if  there 
was  a  delivery  at  all  of  the  carriage,  with  tlie  jewellery  in  it,  it  was  a  delivery  to  be 
carried  for  reward,  namely,  five  shillings.  The  objections  made  on  this  ground,  there- 
fore, ought  not  to  prevail :  but  we  think  there  ought  to  l)e  a  new  trial,  in  order  to 
establish  these  two  points  :  first,  whether  there  was  a  delivery,  as  alleged  in  the 
declaration,  of  the  carriage  to  the  defendants  ;  and  secondly,  whether  the  defendants 
entered  into  any  contract,  either  expi'e.ss  or  implied,  to  land  the  carriage  upon  its 
ari'ival  on  the  shore,  and  in  what  way  such  landing  was  to  take  place, — whether  simply 
by  leaving  it  at  the  bottom  of  the  slip,  or  whether  it  was  their  duty,  according  to  their 
contract,  to  carry  it  up  the  slip,  and  leave  it  on  the  pier-head.  If  such  was  their  duty, 
the  only  remaining  question  will  be,  whether  they  were  guilty  of  negligence  in  the 
performance  of  it.  All  these  are  questions  to  be  disposed  of  by  the  jury,  but  it  does 
not  satisfactorily  appear  that  they  have  at  present  decided  upon  them.  The  rule  must 
therefore  be  made  absolute. 

Alderson,  B.  If  the  question  in  this  case  depended  simply  upon  this,  whether 
there  were  negligence  in  the  defendants,  and  whether  the  carriage  ought  to  have  been 
cari'ied  up  the  slip  by  four  instead  of  two  persons,  considering  the  weight  of  it,  and 
considering  the  circumstances  connected  with  it,  which  the  defendants  might  fairly 
be  considered  to  be  acquainted  with,  I  think  the  verdict  ought  not  only  not  to  be 
disturbed,  but  that  it  would  have  been  perfectly  right.  But  a  further  question  for 
the  consideration  of  the  jury,  and  which  ought  to  have  been  submitted  to  them,  is, 
whether  there  is  any  evidence  of  the  phaeton,  including  the  [170]  jewellery,  having 
been  delivered  to  the  defendants,  to  be  carried  by  them  on  behalf  of  the  plaiutifl's. 
That  is  a  question  upon  which  the  jury  ought  to  have  passed  their  judgment,  and 
there  is  evidence  by  which  they  might  have  established  that  fact  either  one  way  or 
the  other. 

Then  the  next  (juestion  will  be,  what  was  the  nature  of  the  alleged  contract  ?  Was 
it  to  carry  across,  or  to  carry  across  and  to  lancn  And  a  further  question  is  as  to 
the  landing  itself ;  whether  they  were  guilty  of  negligence  in  landing.  AVhat  is  a 
landing!  That  is  for  the  jury  to  determine.  Is  it  putting  the  carriage  on  shore  in 
a  secure  place,  where  it  would  remain  in  safety  unless  it  were  removed  out  of  that 
position?  If  that  is  a  landing,  then  it  will  be  for  the  jury  to  say  whether  that  has 
been  done  in  the  present  case.  Even  supposing,  however,  that  the  putting  it  at  the 
bottom  of  the  slip  onlj'  is  a  landing,  I  apprehend  that  if  the  defendants  themselves  do 
not  leave  it  there,  but  proceed  to  drag  it  up  the  slip,  and  in  that  conduct  themselves 
negligently,  by  not  applying  a  sufficient  force,  they  would  still  be  liable,  notwithstanding 
they  would  have  landed  it  under  the  circumstances  ;  because  it  may  be  considered  as 
one  and  the  same  act,  and  the  criterion  is  not  the  length  of  time  that  it  rests  in  that 
position,  but  whether  the  paities  who  so  placed  it  at  the  bottom  of  the  slip  desisted, 
and  left  the  rest  to  be  done  by  other  persons.  All  these  are  questions  upon  which  the 
jury  ought  to  exercise  their  judgment. 

GuKNEY,  B.,  and  Kolfe,  B.,  concurred. 

Kule  absolute. 

The  case  was  again  tried  at  the  last  Spring  Assizes  at  Liverpool,  before  Kolfe,  B., 
when  it  was  proved  to  have  been  the  invariable  usage  and  custom  for  the  defendants 
to  land  carriages  put  on  board  their  steam-boats,  for  the  [171]  purpose  of  being  con- 


lOM.  &W.m.  WALKER   V.  JACKSON  429 

veyed  over  the  feny,  on  their  arrival  on  the  opposite  side.  The  defendants,  for  the 
purpose  of  rebutting  the  inference  of  a  contract  on  their  part  arising  from  tliis  usage, 
tendered  in  evidence  certain  placards,  containing  a  list  of  the  chai'ges  and  ferryages 
by  the  Woodside  Ferry  Company,  subjoined  to  which  was  a  notice  that  the  propriotoi-s 
did  not  undertake  to  load  or  discharge  horses,  carriages,  &c.,  and  that  the}'  would  not 
in  anywise  be  responsible  for  any  loss  thci'eof  or  damage  thereto.  These  placards 
were  proved  to  have  l)een  hung  up  on  each  side  of  the  covered  gate  by  which  foot 
passengers  entered  the  slip  for  the  purpose  of  getting  on  board  ;  but  it  appeared  that 
the  plaintitl',  and  other  persons  with  carriages,  went  down  to  the  boat  l)y  another 
entrance,  at  which  there  were  no  notices,  and  pei'sons  going  in  carriages  could  not  see 
the  notices  at  the  foot  passengers'  gate.  This  evidence  was  objected  to  by  the  plaintiil's' 
counsel,  and  the  learned  Judge  refused  to  receive  it.  The  plaintilis  having  again 
obtained  a  verdict,  Knowle.s,  in  Easter  term  last,  obtained  a  I'ule  to  .shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  that  the  above  evidence  ought  to  have 
been  received  ;  against  which 

Baines  and  Crompton  now  shewed  cause.  The  evidence  was  properly  rejected.  It 
was  proved  at  the  trial,  that  it  was  the  invariable  usage  of  the  defendants  to  land 
carriages  ferried  over  in  their  boats,  and  from  that  usage  a  contract  was  properly 
inferred  that  they  undertook  safely  to  land  the  plaintiffs'  carriage ;  and  that  cannot 
be  affected  Ijy  a  notice  stuck  up  under  cover,  in  the  entrance  for  foot  passengers,  which 
the  plaintiff,  going  with  a  carriage,  had  no  means  of  seeing,  and  which  it  was  not  shewn 
had  come  in  any  way  to  his  knowledge.  The  evidence  was  therefore  inadmissible ; 
and  if  it  had  been  admitted,  must  have  been  utterly  valueless.  The  only  way  in  which 
it  could  possibly  be  evidence,  would  have  been  for  the  purpose  of  explaining  some  of 
the  facts  [172]  which  the  plaintiffs  had  proved,  as  to  the  custom  of  landing  cai'riages  ; 
but  it  could  not  affect  that  question,  because  the  evidence  shewed  that  the  notice  was 
so  placed,  that  it  could  not  be  seen  by  persons  going  with  carriages.  If  these  placards 
were  admissible  in  evidence,  they  would  be  equally  receivable  if  they  had  been  proved 
to  have  been  stuck  up  in  the  most  remote  part  of  Liverpool.  The  plaintiffs'  evidence 
was  confined  to  acts  done  by  the  defendants,  and  did  not  include  declarations  to  or 
by  third  persons  ;  and  this  being  a  mere  declaration  by  writing,  it  could  not  be  used 
to  explain  the  plaintiffs'  case,  and  could  not  be  any  evidence  against  them,  unless  it 
were  shewn  in  some  way  to  have  come  to  their  knowledge. 

Knowles  and  Martin,  in  support  of  the  rule.  This  was  not  an  action  against  the 
defendants  as  common  carriers,  but  upon  a  conti'act  safely  to  carry  and  land  the 
plaintiffs'  cari'iage  ;  and  the  oinis  of  proving  that  contract  lay  upon  the  |ilaintifl's.  The 
defendants  admit,  if  it  had  been  otherwise,  that  this  would  not  have  been  evidence, 
because  in  that  case  they  could  not  have  affected  the  plaintiff's  without  shewing  notice 
to  them.  But  here,  if  there  is  any  contract,  it  is  one  to  be  inferred  from  the  general 
conduct  of  the  defendants  in  their  dealing  with  the  public.  Of  that  conduct  the 
putting  up  of  these  placards  formed  an  important  part,  and  must  be  taken  into  con- 
sideration as  restricting  their  liability.  It  is  admitted  that  the  defendants  cannot  in 
this  way  establish  a  new  contract  to  cut  down  another  ;  but  the  object  of  this  evidence 
was  not  to  cut  down  any  contract  established  by  the  plaintiffs'  evidence,  but  to  explain 
the  course  of  dealing  from  which  a  contract  was  sought  to  be  inferred,  and  to  shew 
what  that  really  was.  The  plaintiffs  seek  to  establish  a  contract  from  the  conduct  of 
the  defendants  with  respect  to  unknown  persons,  and  from  certain  acts  done  by  them  : 
and  this  is  not  to  be  restricted  to  such  facts  only  as  make  against  [173]  them.  The 
exhibiting  of  this  placard  was  an  important  part  of  their  conduct,  and  was  legitimate 
evidence  to  rebut  the  contract  sought  to  be  established. 

Lord  Abinger,  C.  B.  This  is  a  very  clear  case.  It  was  established  by  an  irre- 
sistible body  of  evidence,  that  it  was  the  practice  of  the  defendants  to  land  carriages 
passing  over  the  ferry,  so  as  to  support  the  contract  set  forth  in  the  declaration  ;  and 
in  order  to  meet  that  evidence,  the  defendants  proposed  to  read  these  notices.  In 
general,  in  cases  of  this  nature,  it  is  usual  to  give  some  evidence  of  the  probability 
that  the  parties  wei'e  made  acquainted  with  the  contents  of  such  notices,  as  by  shewing 
that  the  notice  was  inserted  in  a  newspaper  the  plaintiff  was  in  the  habit  of  taking, 
or  in  a  public  office  he  was  in  the  habit  of  frequenting ;  and  I  see  no  reason  for  an 
exception  in  this  instance,  for  it  appeared  here  that  it  was  not  at  all  likely  that  any 
parties  who  brought  carriages  could  see  these  placards.  As  to  the  plaintiH'  himself,  it 
is  quite  clear  that  there  was  no  evidence  to  shew  that  he  did  see  them,  or  even  that 
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it  was  probable  that  he  could  have  done  so.     The  evidence,  therefore,  was  properly- 
rejected. 

Aldekson,  B.  I  am  of  the  same  opinion.  The  acts  proved  by  the  plaintiffs,  upon 
which  they  relied  to  substantiate  the  existence  of  a  contract,  were  those  done  with 
respect  to  persons  bringing  carriages.  These  notices  were  stuck  up  in  the  way  for 
foot  ])assengers,  and  it  appeared  that  the  plaintitl'  did  not  go  by  that  way  ;  neither 
was  it  shewn  that  any  person  with  a  carriage  ever  went  by  it.  No  reasonable  proba- 
bility, therefore,  existed  that  the  plaintiff,  or  any  parties  going  with  carriages,  ever 
saw  them. 

GuRNEY,  B.,  concurred. 

RoLFE,  B.  The  defendants  expressly  admitted  on  the  [174]  trial,  that  they  could 
not  bring  home  to  the  plaintiff  notice  of  these  placards  ;  but  it  now  seems  to  be  con- 
tended, that  notice  of  them,  even  to  third  persons,  would  render  them  admissible.  If. 
it  had  been  shewn  that  these  notices  had  been  seen  by  a  considerable  number  of  the 
public  bringing  over  carriages,  there  might  have  been  some  pretence  for  saying  that 
they  ought  not  to  have  been  rejected  ;  but  this  was  not  suggested,  neither  is  there  a 
particle  of  evidence  of  such  a  fact.  On  the  contrary,  all  the  e^^dence  shewed,  that, 
Avith  r'espect  to  such  persons,  it  was  just  the  same  as  if  the  notices  had  lieen  kept  in 
the  desks  of  the  company. 

Rule  discharged. 

Williams,  Executor  v.  William.s.  Exch.  of  Pleas.  June  8,  1842. — The  indorse- 
ment on  a  second  or  subsequent  writ  of  summons,  issued  under  the  2  Will.  4, 
c  39,  s.  10,  to  save  the  Statute  of  Limitations,  must  contain  a  memorandum, 
specifying  the  date,  not  only  of  the  first  writ,  liut  of  the  return  thereto. 

[S.  C.  2  Dowl.  (N.  S.)  209 ;  11  L.  J.  Ex.  386.     See  p.  476,  post.] 

Assumpsit  by  the  plaintiff',  as  executor  of  H.  R.  Williams,  deceased,  on  a  pro- 
missory note  for  551.  10s.,  made  by  the  defendant,  dated  the  26th  November,  1831, 
payable  to  the  testator  or  his  ordei',  six  months  after  date.  There  was  also  a  count 
on  an  account  stated  with  the  testator  in  his  lifetime. 

The  defendant  pleaded  the  Statute  of  Limitations  ;  to  which  the  plaintiff'  replied, 
that  heretofore,  and  in  the  lifetime  of  the  said  H.  R.  Williams,  deceased,  and  after 
the  passing  of  a  certain  act  of  Parliament,  passed  in  the  2  Will.  4,  intituled,  "  An  Act 
for  Uniformity  of  Process,"  &c.,  to  wit,  on  the  24th  day  of  October,  1837,  the 
defendant,  being  indebted  to  the  said  H.  R.  Williams,  deceased,  in  respect  of  the 
promises  and  causes  of  action  in  the  declaration  mentioned,  the  said  H.  R.  Williams, 
for  the  recovery  of  his  damaj^es  sustained  on  occasion  of  the  non-performance  by  the 
defendant  of  the  said  several  promises  in  the  declaration  mentioned,  sued  and  prose- 
cuted out  of  the  court  of  our  Lady  the  Queen,  before  the  Barons  of  her  [175] 
Exchequer  at  Westminster,  a  certain  writ  close  of  our  said  Lady  the  Queen,  called  a 
writ  of  summons,  bearing  date  the  day  and  year  aforesaid,  whereby  our  said  Lad}'  the 
Queen  commanded  the  defendant,  therein  described  of  Wernlasdeg,  in  the  county  of 
Carnarvon,  that  Within  eight  days  after  the  service  of  the  said  writ  on  him,  inclusive 
of  the  day  of  such  service,  he  should  cause  an  appearance  to  be  entered  for  him  in  her 
said  Majesty's  said  Court  of  Exchequer  of  Pleas  at  Westminster,  in  an  action  on 
promises  at  the  suit  of  the  said  H.  R.  W^illiams,  deceased,  and  that  he  should  take 
notice,  that  in  default  of  his  so  doing,  the  said  H.  R.  Williams  might  cause  an  appear- 
ance to  be  entered  for  him,  and  proceed  therein  to  judgment  and  execution  ;  which 
said  writ  bore  date  on  the  day  on  which  the  same  was  issued,  to  wit,  on  the  day  and 
year  aforesaid,  was  tested  in  the  name  of  James  Lord  Abinger,  Loi'd  Chief  Baron  of 
the  said  Court,  and  was  indorsed  with  the  names  and  place  of  abode  of  Henrv  Weeks 
and  William  Gilbertson,  the  attornies  suing  out  the  same,  and  to  which  said  writ  was 
subscribed  a  memorandum  that  the  same  was  to  be  served  within  four  calendar  months 
from  the  date  thereof,  including  the  day  of  such  date,  and  not  afterwards.  And  the 
plaintiff  further  says,  that  afterwards,  within  one  calendar  month  next  after  the 
expiration  of  the  said  writ,  including  the  day  of  such  expiration,  to  wit,  on  the  1st 
day  of  Mai'ch,  A.D.  1838,  came  before  the  Court  the  said  H.  R.  Williams,  by  Henry 
Weeks  and  William  Gilbertson,  his  attornies  as  aforesaid,  and  offered  himself  against 
the   defendant   in    the   action   aforesaid,  and   the   said    Henry   Weeks  and  William 
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Gilliertson,  the  ,ittoriiies  who  sued  out  the  said  writ,  then  and  there  returned  that  the 
defendant  was  not  found  in  the  said  county  of  Carnai'von,  or  within  '200  yards  of  the 
border  thereof,  and  the  defendant  did  not  come,  anfl  had  not  appeared  to  the  said 
action,  according  to  the  exigency  of  the  said  writ ;  and  the  saiil  writ,  with  such  return 
as  aforesaid,  [176]  was  then,  and  within  one  calendar  month  next  after  the  expiration 
thereof,  inchiding  the  day  of  such  expiration,  entered  of  record,  according  to  the  direc- 
tions of  the  said  statute  :  And  thereu]ion  the  said  H.  K.  Williams,  by  his  said  attornies, 
prayed  another  writ  of  our  said  Lady  the  Queen  to  he  issued  out  of  the  said  Court 
there  against  the  defendant,  in  continuance  of  the  said  tirst-mentioned  writ,  and  it  was 
granted  to  him,  ifec.  :  And  thereupon  our  said  Lady  the  Queen,  within  one  calendar 
month  next  after  the  explication  of  the  said  lirst  mentioned  writ,  including  the  day  of 
such  expiration,  to  wit,  on  the  day  and  year  last  aforesaid,  issued  forth  her  other  writ, 
in  continuance  of  the  said  first-mentioned  writ  close,  whereby  our  said  Lady  the  Queen 
commanded  the  defendant,  therein  described  as  of  Wernlasdeg,  in  the  county  afore- 
said, as  before  she  had  commanded  him,  that  within  eight  day  after  the  service  of  the 
said  writ  on  him,  inclusive  of  the  day  of  such  service,  he  should  cause  an  appearance 
to  be  entered  for  him  in  her  said  Court  of  Exchequer  of  Pleas  at  Westminster,  in  an 
action  on  promises  at  the  suit  of  the  said  H.  K.  Williams,  and  that  he  should  take 
notice,  that  in  default  of  his  so  doing  the  said  H.  R.  Williams  might  cause  an  appear- 
ance to  be  entered  for  him,  and  proceed  thereon  to  judgment  and  execution  ;  which 
said  writ  bore  date  the  day  on  which  the  same  was  issued,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  was  tested  in  the  name  of  James  Lord  Abinger,  Lord  Chief  Baron 
of  the  said  Court,  and  was  indorsed  with  the  names  and  place  of  abode  of  the  said 
Heniy  Weeks  and  William  (Jilbertson,  the  attornies  aotuallj'  suing  out  the  same,  and 
to  which  said  writ  was  subscribed  a  memorandum,  that  the  same  was  to  be  served 
within  four  calendar  months  from  the  date  thereof,  including  the  day  of  such  date, 
and  not  afterwards ;  and  which  said  last-mentioned  writ  contained  a  memorandum 
indorsed  thei'eon,  specifying  the  day  of  the  date  of  the  said  first-mentioned  writ,  ifcc, 
accoi'ding  to  the  said  directions  of  the  said  statute. 

[177]  [The  replication  then,  after  stating  the  return  and  recording  of  this  writ, 
and  the  issuing  of  various  other  writs  in  continuation  of  it,  which  were  set  forth  with 
similar  memoranda  and  returns,(a)  stated  the  death  of  the  testator  during  the 
pendency  of  a  writ,  the  abatement  of  the  proceedings  thereby,  the  commencement  of 
the  present  action  within  one  year  after  his  death,  and  concluded  with  the  ordinary 
verification,  but  without  any  verification  of  the  several  writs  by  the  record.] 

Special  demurrer,  assigning  the  following  amongst  other  causes : — For  that  it  is 
stated  and  relied  on  in  the  said  replication,  that  the  said  H.  K.  Williams,  by  Henry 
Weeks  and  William  Gilbertson,  made  several  returns  therein  mentioned,  whereas  by 
law  one  person  cannot  appear  or  sue  out  a  writ,  or  make  returns  thereto  for  the 
purpose  of  preventing  the  operation  of  the  Statute  of  Limitations,  by  more  than  one 
attorney  : — For  that  the  replication  alleges,  that  the  said  writs,  except  the  first,  con- 
tained a  memorandum  indorsed  thereon,  specifying  the  day  of  the  date  of  the  said 
first-mentioned  writ,  &c.,  according  to  the  directions  of  the  said  statute  ;  whereas  it 
ought  to  have  been  shewn,  that  in  each  case  the  memorandum  specified  the  day  of 
the- date  of  the  next  preceding  writ: — For  that  the  said  replication,  in  the  last- 
mentioned  allegation,  uses  the  word  or  formula  "&c.,"  and  the  defendant  is  unable 
to  infer  therefrom  what  was  included  in  the  said  memorandum  in  each  instance, 
besides  the  day  of  the  said  date : — For  that  the  said  replication  alleges  and  relies  on 
several  writs  and  returns,  and  on  the  entries  of  record  thereof,  and  the  replication 
ought  in  each  instance  to  have  verified  the  .said  writ  and  return,  and  the  said  entry, 
by  the  record  ;  [178]  and  the  plaintiff  ought  in  his  replication  to  have  referred  to  the 
record  thereof  respectively,  whereas  he  omits  to  do  so,  and  in  lieu  thereof  concludes 
his  replication  with  the  common  verification. 

Joinder  in  demurrer. 

Jervis,  in  support  of  the  demurrer.  The  first  objection  to  this  replication  arises 
on  the  words  of  the  Uniformity  of  Process  Act,  2  Will.  4,  c.  39,  the  10th  section  of 

(a)  In  the  course  of  the  case,  Alderson,  B  ,  suggested  that  it  would  be  better  for 
the  future,  instead  of  setting  out  all  the  writs,  which  might  be,  as  in  this  case,  many 
in  number,  to  set  out  only  the  first  and  second,  and  state  the  rest  to  have  been  in  the 
same  form  as  the  second. 
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which  requires  that  the  returns  to  writs  of  summons  sued  out  to  prevent  the  operation 
of  the  Statute  of  Limitations,  shall  be  made  "  l)y  the  plaintitT  or  his  attorney  suing 
out  the  same."  Here  the  plaintift'  has  appeared  and  made  the  return  by  two  attornies. 
A  party  cannot  appear  by  two  attoi'nies  :  such  an  appearance  is  a  nullity.  [Lord 
Abinger,  C.  B.  No;  it  is  [at  most  a  mere  irregularity:  the  defendant  is  in  no  way 
injured.  Alderson,  B.  There  is  no  averment  that  they  are  distinct  persons  ;  and 
without  that  it  is  only  bad  grammar.]  Next,  the  indorsement  on  the  second  and 
.subsequent  writs  should  have  contained  a  memorandum,  not  only  of  the  date  of  the 
first  writ,  but  also  of  the  date  of  its  return.  The  same  section  of  the  statute  requires, 
that  every  writ  issued  in  continuation  of  a  preceding  writ,  shall  cont»iin  a  memorandum 
indorsed  thereon  or  subscribed  thereto,  "specifying  the  date  of  the  first  writ  and 
return  ; "  and  it  then  goes  on,  parenthetically  as  it  were,  to  point  out  by  whom  the 
return  shall  be  made;  viz. — "to  be  made,  in  bailable  process,  by  the  sherilT  or  other 
officer  to  whom  the  writ  shall  be  dii'ected,  or  his  successor  in  office,  and  in  proce.ss 
not  bailable,  by  the  plaintiff'  or  his  attorney  suing  out  the  same,  as  the  case  may  be." 
The  plaintiff'  has  fallen  into  the  mistake,  from  the  circumstance,  that  in  the  ordinary 
copies  of  the  act  of  Parliament  the  punctuation  is  inaccurate,  a  semicolon  being  placed 
after  the  word  writ,  thus  : — "  specifying  the  day  of  the  date  of  the  first  writ ;  and 
return  to  be  made  by  "  &o.  &c.  In  order  to  avoid  the  [179]  difficulty  of  construing 
the  statute,  the  plaintifF  has  substituted  an  "  &c.,"  in  his  replication,  for  the  proper 
allegation  as  to  the  form  of  the  memorandum :  but  on  special  demurrer,  the  Court 
cannot  supply  the  requisite  allegation  by  means  of  the  " &c."  Thirdly,  the  third  and 
subsequent  writs  ought  to  have  mentioned  the  date  and  return  of  each  of  the  prior 
w-rits :  the  words  "  first  writ,"  mean  every  first  or  previous  writ.  [Alderson,  B.  It 
only  means  that  they  shall  shew  when  the  action  was  commenced.]  Again,  as  these 
writs  are  stated  to  be  recorded,  the  replication  ought  to  have  contained  a  verification 
of  them  by  the  record.     The  Court  then  called  on 

Athertou  to  support  the  replication.  It  is  submitted  that  the  proper  construction 
of  the  10th  section  is,  to  require  only  a  memorandum  of  the  date  of  the  first  writ,  and 
not  of  the  date  of  its  return  also,  to  be  made  on  the  subsequent  writs ;  and  that  the 
words,  "and  return  to  be  made,"  must  be  read,  "which  return  is  to  be  made."  If 
this  be  not  so,  the  words,  "to  be  made,"  must  have  reference  to  the  last  preceding 
nominative  antecedent,  namely,  "  memorandum,"  the  efl'ect  of  which  is,  that  the  entire 
memorandum  is  to  be  made,  in  bailable  process,  by  the  sheriff  or  his  successor,  who 
might  know  nothing  of  the  date  of  the  first  writ  or  its  return,  where  it  had  been 
lodged  with  and  returned  by  his  predecessor  in  oflice.  [Alderson,  B.  If  you  read  it 
as  only  requiring  the  return  to  be  made,  you  make  it  perfectly  good  sense,  without 
any  addition.  The  memorandum  is  to  contain  the  dates  both  of  the  writ  and  of  its 
return,  whence  it  may  appear  that  it  has  been  returned  within  one  mouth.  You  had 
better  amend.] 

Atherton,  accordingly  prayed  leave  to  amend,  which  was  granted  on  payment  of 
costs :  otherwise. 

Judgment  for  the  defendant. 


[180]  TuRQUAND  AND  OTHERS,  Assignees  of  Bartholomew  'Vanderplank  and  Samuel 
Vanderplank,  Bankrupts  v.  SAivruEL  'Vandekpl.ank.  Exeh.  of  Pleas.  June  8, 
1842. — A.  and  B.,  brothers,  being  partners  in  trade,  and  B.  being  largely  indebted 
to  the  partnership,  B.  borrowed  £.500  from  a  loan  company,  which  was  secured 
by  a  bond  of  C.  (the  uncle  of  A.  and  B.)  and  two  other  persons,  and  by  a  policy 
of  insurance  on  B.'s  life.  Of  this  sum  B.  paid  £400  into  the  partnership  funds. 
B.  afterwards  executed  a  warrant  of  attorney  in  favour  of  C,  to  indemnify  him 
against  the  consequences  of  the  bond.  B.  having  made  default  in  payment  of 
the  pi-cmiums  on  the  policy  of  assurance,  the  loan  company  called  on  C.  for  pay- 
ment under  this  bond;  whereupon  C.  entered  up  judgment  on  the  warrant  of 
attorney  against  B.,  and  issued  a  fi.  fa.  thereon,  which  was  levied  on  the  partner- 
ship effects  on  the  .5th  August  1840.  At  that  time  A.  and  B.  were  in  a  state  of 
hopeless  insolvency.  On  the  7th  August,  another  fi.  fa.,  at  the  suit  of  another 
creditor,  was  issued  against  B.,  and  levied  on  the  partnership  effects.  On  the 
8th  August,  A.,  in  the  name  of  the  partnership,  indorsed  and  delivered  to  C.,  on 
account  of  his  claim  against  B.,  bills  of  exchange  drawn  by  A.  and  B.  for  £81, 
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which  were  paid  at  maturity  ;  and  on  the  10th,  A.  paid  to  C.  on  the  same  account, 
out  of  the  monies  of  the  firm,  a  further  sura  of  £S0  in  cash.  On  the  11th,  a 
docket  was  struck  ai<ainst  A.  and  B.,  and  on  the  12th  a  Hat  issued  a^^ainst  them, 
grounded  on  an  act  of  bankruptcy  committed  on  the  5th  of  August,  and  on  the 
13th  they  were  duly  adjudged  bankrupts. — Held,  that  the  assignees  were  entitled 
to  recover  from  C.  the  amount  of  the  payments  so  made  to  him  on  the  8th  and 
10th  of  August,  and  that  they  were  not  protected  by  the  stat.  2  &  3  Vict.  c.  29, 
not  being  payments  really  and  bona  fide  made  within  the  meaning  of  that  statute, 
even  though  C.  were  assumed  to  have  received  them  without  notice  of  the  bank- 
ruptcy.— Semble,  (per  Alderson,  B.),  that  a  mere  payment  by  a  bankrupt  to  a 
creditor,  after  the  act  of  bankruptcy,  is  not  a  contract,  dealing,  or  transaction 
within  the  meaning  of  the  2  &  3  Vict.  c.  29,  but  that  the  case  of  such  a  payment 
is  still  governed  by  the  6  Geo.  4,  c.  16,  s.  81.— Quiere,  whether  these  were 
payments  made  by  way  of  fraudulent  preference  within  that  section. 

[S.  C.  11  L.  J.  Ex.  423;  6  Jur.  67.] 

This  was  an  action  of  assumpsit,  to  recover  the  sum  of  1691.  3s.,  and  such  amount 
for  interest  as  the  Court  shall  award. 

The  declaration  contained  a  count  for  money  had  and  received  by  the  defendant 
to  the  use  of  the  bankrupts  before  their  bankruptcy,  and  a  count  upon  an  account 
stated  between  the  defendant  and  the  bankrupts ;  and  it  also  contained  counts  for 
money  had  and  received  by  the  defendant  to  the  use  of  the  plaintifts  as  assignees,  for 
interest  due  from  the  defendant  to  the  plaintiff's  as  assignees,  and  upon  an  account 
stated  between  them.  To  this  the  defendant  pleaded, — first,  non  assumpsit ;  secondly, 
that  the  plaintiffs  were  not  assignees  of  the  estates  and  effects  of  the  .said  Bartholomew 
Vanderplank  and  Samuel  Vanderplank ;  and  thirdly,  that  the  said  Bartholomew 
Vanderplank  and  Samuel  Vanderplank  were  not  bankrupts  in  manner  and  form 
alleged. 

[181]  The  cause  came  on  to  be  tried  before  Lord  Abinger,  C.  B.,  at  the  .sittings 
after  last  Trinity  term,  and  after  the  opening  address  of  the  counsel  for  the  plaintifTs, 
it  was  suggested  by  his  Lordship,  that,  as  the  facts  of  the  case  were  almost  wholly 
undisputed,  it  should  be  left  to  the  Court  of  Exchequer  to  determine  in  what  manner 
the  verdict  should  be  entered,  the  Court  to  be  at  liberty  to  draw  such  inferences  from 
the  facts  as  it  might  deem  just  and  reasonable.  Accordingly  a  verdict  was  entered 
for  the  plaintiffs,  subject  to  the  following  case : — 

The  defendant  is  the  uncle  of  the  bankrupts,  Bartholomew  and  Samuel  Vanderplank, 
of  whose  estate  the  plaintitls  are  assignees.  The  bankiupts,  until  immediately  before 
the  bankruptcy,  carried  on,  in  co-partnership,  the  business  of  woollen  drapers,  in 
Saville  Kow.  On  or  about  the  5th  January,  1839,  Bartholomew  Vanderplank,  one 
of  the  bankrupts,  borrowed  of  the  Victoria  Assurance  and  Loan  Company  the  sura 
of  ,£500,  and  effected  a  poliej'  of  assurance  in  that  office  for  £1000  upon  his  life.  The 
premiums  on  the  policy,  amounting  to  £25  per  annum,  were  payable  half-yearly,  in 
July  and  January  in  each  year,  or  within  thirty  days  afterwards.  To  secure  the 
re-payment  of  the  £500,  and  the  interest  thereon,  and  the  premiums  by  half-yearly 
payments  during  the  continuance  of  the  loan,  the  defendant  in  this  action  and  his 
brother,  John  Vanderplank,  together  with  one  Richard  Grant,  entered  into  a  joint 
and  several  bond,  as  sureties  to  the  trustees  of  the  Victoria  Assurance  and  Loan 
Company.  Richard  Grant,  one  of  such  sureties,  received  a  guarantee  from  John 
Vanderplank,  to  indemnify  him  from  all  claims  in  respect  of  the  joint  and  several 
obligations.  Of  the  £500  thus  raised,  £400  was  paid  by  Bartholomew  Vanderplank 
into  the  partnership  funds,  and  £100  was  lent  by  him  to  the  said  Richard  Grant,  who 
was  a  customer  of  the  house,  but  at  the  time  Bartholomew  Vanderplank  made  that 
payment  into  the  partnership  funds,  he  was  largely  indebted  to  the  partner-[182]ship. 
On  the  9th  March,  1839,  Bartholomew  Vanderplank  executed  a  warrant  of  attorney 
in  favour  of  the  defendant  and  John  Vanderplank,  to  indemnify  them  against  all 
damages  they  might  sustain,  by  reason  of  their  having  become  bound  as  such  sureties 
to  the  Victoria  Assurance  and  Loan  Company.  The  warrant  of  attorney  empowered 
the  defendant  and  John  Vanderplank  to  sign  judgment,  and  to  issue  execution  against 
Bartholomew  Vanderplank,  in  order  to  indemnify  themselves  from  the  payment  of 
the  £500  and  interest,  and  the  premiums  on  the  policy  of  assurance,  notwithstanding 
the  bond   given    by   Bartholomew   Vanderplank,   and    by   the   defendant  and   John 
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Vandei-plank  and  Kichard  Grant,  as  his  trustees,  should  not  have  become  forfeited, 
or  the  said  Jehu  Vanderplank  and  the  defendant  should  not  have  paid  the  monies 
secured  thereby,  or  any  part  thereof. 

For  some  years  the  bankrupts  have  been  connected  in  business  with  Thomas 
Ledsjard  Evill,  by  whom  they  had  been  assisted  from  time  to  time  with  advances  to 
a  considerable  amount.  These  advances  were  secured  by  acceptances,  some  of  which 
were  discharged  at  maturity,  and  others  were  I'enevved  from  time  to  time.  In  April, 
1840,  John  Vanderplank,  a  cloth-worker  in  Bartholomew-close,  a  brother  of  the  defen- 
dant, became,  and  contiinied  up  to  the  date  of  the  fiat,  too  ill  to  attend  to  business,  and 
was  on  that  account  wholly  absent  from  London,  and  the  defendant  duiiiii,'  the  interval 
conducted  his  business.  On  the  10th  July,  the  defendant  lent  to  the  bankrupts  £600 
upon  mortgage  of  a  ship  they  had  purchased,  and  which  was  then  freighted  by  them 
for  Algoa  Baj'  and  the  East  Indies.  Acceptances  in  favour  of  Mr.  Evill,  for  the  suras 
of  2881.  14s.  and  3201.  respectively,  were  on  the  21st  and  23r,i  July,  1840,  dishonoured 
by  the  bankrupts.  On  the  18th  July,  1840,  the  balance  which  the  bankrupts  had  at 
their  bankers  amounted  to  321.  13s.  3d.  only,  and  from  that  time  till  after  their  bank- 
ruptcy that  balance  remained  unaltered,  [183]  such  balance  having  been  attached, 
on  or  al)0ut  the  8th  day  of  August,  at  the  suit  of  Messrs.  iSlater  and  Coates,  creditors 
of  the  bankrupts,  for  the  debt  then  due  to  them,  and  which  has  since  been  proved  by 
them  under  the  said  fiat.  On  the  4th  August,  the  bankrupts  dishonoured  several  of 
their  acceptances,  namely,  [setting  forth  six  acceptances  given  to  different  parties  for 
goods  sold,  and  amounting  in  the  whole  to  £890 ;]  all  which  bills  hitherto  remain 
dishonoured  and  unpaid,  and  have  been  proved  under  the  said  fiat;  and  at  that  time 
the  bankrupts  were  under  other  acceptances  to  the  amount  of  many  thousand  pounds, 
all  which  became  due  on  various  days,  some  in  the  same  month  of  August,  and  the 
others  in  the  months  of  September,  October,  and  November  following ;  and  the  bank- 
rupts' debts  then  amounted  to  the  sum  of  £13,000  and  upwards,  and  their  assets,  which 
consisted  principally  of  stock  in  trade,  were  worth  about  £3000,  and  from  and  after 
that  time  they  made  no  payments  whatever,  save  to  the  defendant.  On  the  24th 
July,  1840,  Mr.  Evill  commenced  an  action  against  them  to  recover  39131.  Is.  lid. 
The  declaration  was  filed  on  the  1st  of  August  following,  and  on  the  4th  August  the 
bankrupts  employed  Charles  Thomas  as  their  attorney  to  defend  that  action. 

Bartholomew  Vanderplank  having  made  default  in  payment  of  121.  10s.,  being  the 
half  year's  premium  which  became  due  on  the  3rd  July,  1840,  or  within  thirty  days 
thereof,  the  Victoria  Assurance  and  Loan  Company  wrote  on  the  3rd  August,  1840, 
to  the  defendant  and  the  other  sureties,  requiring  payment  of  the  amount.  The 
defendant  gave  the  said  Charles  Thomas,  who  was  the  attorney  of  him  the  defendant, 
instructions  to  see  the  said  Bartholomew  Vanderplank  on  the  subject,  and  that  unless 
he  immediate!}'  satisfied  the  demand,  he,  the  said  Charles  Thomas,  was  to  put  the 
defendant's  securities  in  force  against  him.  The  said  Charles  Thomas,  in  pursuance 
of  defendant's  directions,  saw  the  said  Bartholomew  Vanderplank  [184]  on  that  and 
the  following  day,  namely,  the  3rd  and  4th  of  August,  1840,  on  the  subject  of  the 
claim  of  the  Victoria  Company.  Up  to  the  4th  of  August,  1840,  Mr.  Charles  Thomas 
had  no  knowledge  of  Evill's  action,  or  of  Evill's  bills  having  been  dishonoured,  or  that 
they  the  said  Bartholomew  and  Samuel  Vanderplank  were  in  a  state  of  insolvency  ; 
but  on  that  day  the  proceedings  against  them  by  Evill  became  known  to  the  said 
Charles  Thomas,  and  that  the  declaration  had  been  filed  on  the  1st  of  August,  the 
venue  London,  and  that  the  time  allowed  for  pleading  was  about  expiring,  and  the 
bankrupts  requested  him  to  take  the  necessary  steps  to  obtain  time  to  plead.  The 
information  thus  obtained  by  the  said  Charles  Thomas,  induced  him  to  prepare  the 
necessary  papers  to  enter  up  judgment  against  Bartholomew  Vanderplank  on  the 
warrant  of  attorney  given  bj^  him  to  the  defendant  and  John  Vanderplank,  but  the 
same  being  on  an  old  warrant  of  attorney,  was  not  completed  till  next  day.  On  the  same 
day,  the  4th  of  August,  the  said  Charles  Thomas  obtained  permission  of  Mr.  Robert 
Watson  to  use  his  name  in  defending  the  action  of  Mr.  Evill,  and  applied  for  and 
obtained  from  Evill's  attorney  a  few  days  to  plead. 

On  the  .5th  August,  1840,  judgment  was  entered  up  by  the  said  Charles  Thomas 
upon  the  said  warrant  of  attorney  against  Bartholomew  Vanderplank,  and  on  the  same 
day  a  writ  of  fieri  facias  was  issued  thereon  against  the  goods  and  effects  of  the  said 
Bartholomew  Vanderplank,  and  was  levied  on  the  partnership  effects  of  the  bankrupts 
at  Saville  Row,  for  5141.   Is.  6d.,  besides  costs,  &c.     At  the  time  of  the  levy,  and 
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of  the  payment  to  the  defendant  hereinafter  mentioned,  the  state  of  the  accounts 
between  Bartholomew  Vanderplaiik  and  the  partnership  was,  that  Bartholomew  stood 
debtor  to  the  partnorsliip  in  a  very  considerable  sum.  Upon  the  same  day,  (Hth 
August),  the  said  Charles  Thomas  saw  both  the  bankrupts  several  times  u])on  the 
subject  of  the  claim  of  the  Victoiia  Assurance  and  [185]  Loan  Company,  and  c.\plaincd 
to  them  that  he  had  used  Mr.  Watson's  name  in  wliat  ho  had  done  at  the  suit  of 
Mr.  Evill,  because  he  conteraplatod  he  should  have  to  sij^n  judgment  and  issue  execu- 
tion against  Bartholomew  Vandcrplank  at  the  suit  of  the  defendant  and  John 
Vanderplank,  and  he  did  not  wish  to  appear  to  Mr.  Evill  as  the  attorney  for  the  baidi- 
rupts  or  either  of  them,  whilst  he  was  acting  against  them  for  the  defendant  and  John 
Vanderplank.  'I'he  following  day,  (the  ()th  of  August,  1810),  the  bankrupt,  Samuel 
Vanderplank,  caused  the  partnership  of  himself  and  brother  to  be  that  day  dissolved, 
and  the  name  of  the  firm  of  Bartholomew  and  Samuel  Vanderplank  was  erased  from 
the  front  of  the  premises  in  Saville  Row,  and  Samuel  Vanderplank's  name  alone  was 
painted  instead. 

Upon  the  5th  or  Gth  of  August,  1840,  the  bankrupts  instructed  the  said  Charles 
Thomas  to  propose  to  Mr.  Evill's  attorney  an  arrangement  for  the  liquidation  of 
the  delit  by  instalments  of  £500  per  month.  The  bankrupts'  pa3'ments  had,  pi'ior 
to  the  mouth  of  July,  1840,  usually  been  £1500  and  sometimes  £2000  per  month, 
and  Mr.  Evill  was  their  largest  creditor.  On  the  7th  August,  IS-tO,  another 
execution  (a  fieri  facias)  was  issued  against  Bartholomew  Vanderplank's  goods,  and 
levied  upon  the  partnership  effects  of  the  l«Tikrupts  at  Saville  Kow,  at  the  suit 
of  John  Seabrooke  and  George  Fagg,  for  a  debt  of  761.  3s.  in  which  action,  in 
April  1840,  a  distringas  had  been  issued  against  the  said  Bartholomew  Vanderplank 
to  compel  appearance ;  but  it  appears  that  Bartholomew  Vanderplank  had  always  been 
very  inattentive  to  business.  On  Saturday,  the  8th  of  August,  1840,  the  said  Charles 
Thomas,  in  the  name  of  the  said  Robert  Watson,  as  the  attorney  of  the  bankrupts, 
pleaded  to  the  action  at  the  suit  of  Evill,  and  upon  the  same  day  consented  to  a 
judge's  order  being  drawn  up  for  the  stay  of  proceedings  upon  payment  of  the  debt 
and  costs  by  instalments,  the  first  [186]  instalment  of  £500,  with  costs,  to  be  paid  on 
the  11th  of  August  then  next,  the  remainder  of  the  debt  to  be  paid  by  instalments  of 
£500  each,  on  the  1 1th  of  every  sueceediug  month,  which  order  was  afterwards  drawn 
up  in  the  following  words  : — 

"Evill  V.  Vanderplank  and  Another. — Upon  hearing  the  attornies  or  agents  on  both 
sides,  and  by  consent,  I  do  order  that  upon  payment  of  39131.  Is.  lid.,  the  debt  due 
from  the  defendants  to  the  plaintiff,  for  which  this  action  is  brought,  together  with 
legal  interest  from  the  date  hereof,  with  costs,  to  be  taxed  and  paid  as  follows ;  viz. 
£500  on  the  11th  day  of  August  instant,  £500  on  the  llth  day  of  September  next, 
and  the  like  sum  of  £500  on  the  llth  day  of  every  succeeding  month  till  the  whole 
of  the  said  debt,  interest,  and  costs,  shall  be  paid,  all  further  proceedings  in  this  cause 
be  stayed.  And  I  further  order,  that  in  case  default  be  made  in  payment  as  aforesaid, 
the  plaintift'  be  at  liberty  to  sign  final  judgment  and  i.ssue  execution  for  the  amount, 
with  costs  of  judgment  and  execution,  sheriff's  poundage,  officer's  fees,  and  all  other 
incidental  expenses.     Dated  the  8th  day  of  August,  1840. 

"J.  B.  BOSANQUET." 

On  the  same  day,  (8th  August)  Samuel  Vanderplank,  one  of  the  bankrupts,  but 
in  the  name  of  the  paitnership,  indorsed  and  delivered  to  the  defendant,  on  account 
of  his  claim  against  Bartholomew  V^aiiderplank,  as  surety  to  the  Victoria  Loan  and 
Assurance  Company,  and  the  execution  in  respect  thereof,  two  bills  of  exchange,  both 
drawn  by  Bartholomew  and  Samuel  Vanderplank,  the  bankrupts,  the  one  for  £50  and 
the  other  for  311.  3s.,  which  were  respectively  paid  by  the  several  acceptors  at 
matuiity,  before  the  commencement  of  this  action.  On  the  10th  of  August,  being 
the  day  ou  which  the  docket  for  the  fiat  against  the  bankrupts  was  struck,  the  said 
Samuel  Vanderplank  also  paid  on  the  same  account  to  the  defe!idant,  out  of  the 
monies  of  the  firm,  the  sum  of  £80  in  cash,  and  neither  [187]  the  sheriff  nor  his 
officer  in  possession  had  any  notice  of  the  aforesaid  payments,  or  either  of  them.  On 
the  same  day,  (llth  August,  1840),  a  docket  was  struck  against  the  bankrupts.  On 
the  12th  August,  1840,  Mr.  Evill  (default  having  Iteen  made  in  payment,  on  the  day 
preceding,  of  £500)  caused  judgment  to  be  signed  by  virtue  of  the  said  order,  and  on 
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the  same  day  execution  was  issued  and  levied  thereon  for  the  sum  of  39181.  lis.  Id. 
and  costs,  against  the  goods  and  effects  of  the  said  Bartholomew  and  Samuel  Vander- 
plank,  l)ut  "that  judgment  and  execution  were  afterwards  set  aside  by  this  Court. 
On  the  same  day,  (the  I  2th  August,  1X40),  a  fiat  in  bankruptcy  was  issued  against 
them  on  the  petition  of  one  of  the  plaintiffs,  Samuel  Symonds  the  elder,  upon  the 
docket  which  had  been  struck  oil  the  preceding  day.  At  the  time  the  fiat  was  issued, 
there  were  the  two  executions  against  Bartholomew  Vanderplank  levied  upon  the 
partnership  property,  that  is  to  saj',  the  joint  execution  of  the  defendant  and  his 
brother,  and  that  of  Seabrooke  and  Fagg.  On  the  13th  August,  1840,  the  said 
Bartholomew  and  Samuel  Vanderplank  were  adjudged  bankrupts,  and  on  the  14th 
of  August  the  defendant  was  examined  under  the  fiat  before  Mr.  Commissioner  Fane. 
The  following  is  a  copy  of  the  deposition  then  taken  : — 

"  Samuel  Vanderplank,  of  Long  Buckby,  Northamptonshire,  grazier,  the  uncle  of 
the  bankrupts,  being  sworn  and  examined,  upon  his  oath  saith  : — "  I  have  since  the 
month  of  April  last  conducted  my  brother  John  Vanderplank's  business,  as  a  cloth 
worker,  in  Bartholomew  Close,  my  brother  being  himself  ill.  Large  quantities  of 
woollen  goods  have  been  brought  to  and  removed  from  ray  brother's  premises,  and 
no  account  was  taken  by  me  of  such  goods.  My  brother's  carts  were  occasionally 
employed  for  the  removal  of  such  goods,  but  they  were  generally  called  foi'.  I 
recollect  one  quantity  was  sent  by  my  brother's  carts,  I  think  to  Messrs.  Morrison's, 
in  Fore-street,  which  [188]  came  back.  There  are  at  present  two  ends  of  cloth  at  my 
brother's  premises,  belonging  to  the  bankrupts.  There  are  besides  fourteen  or  sixteen 
short  lengths  in  the  top  shop  at  my  brother's  premises,  which  also  belong  to  the 
bankrupts,  as  I  believe  (I  have  only  specified  the  quantity  from  guess,  there  may  be 
more  or  less  than  I  have  mentioned).  Besides  those,  three  pieces  of  goods  were 
brought  in  yesterday,  which  I  believe  belong  to  the  bankrupts.  Mr.  Smith,  my 
brother's  servant  or  clerk,  requested  me  to  let  them  be  there,  and  as  I  thought  he 
said  the}'  belonged  to  Mr.  Baldwin,  I  afterwaids  inquired  of  my  brother's  carman  who 
brought  them  in,  and  he  said  he  had  got  them  from  a  person  of  a  different  name, 
which  I  cannot  at  present  recollect,  and  that  he  understood  they  had  been  sent  out 
by  the  bankrupts  on  approbation.  I  hold  the  documents  relating  to  a  ship  called  the 
'Columbine,' which  belong  to  the  bankrupts;  I  lent  them  £600  on  the  security  of 
that  ship,  and  for  that  sum  I  have  a  mortgage.  The  documents  are  at  present 
in  the  country,  as  I  believe,  but  I  am  not  quite  certain  of  that.  Mr.  Thomas,  of 
Tokenhouse-yard,  prepared  that  mortgage ;  that  tran.saotion,  as  I  best  recollect,  was 
about  the  beginning  of  July  ;  I  then  paid  the  money  over  to  Samuel  Vanderplank. 
I  have  had  no  other  dealings  with  the  bankrupts,  save  that  I  have  had  occasionally  a 
short  length  of  cloth,  to  make  a  coat  or  the  like,  from  the  bankrupts.  I  sent  in  an  execu- 
tion against  the  effects  of  Bartholomew  Vanderplank  for  £.500  and  interest,  a  few 
days  since  ;  that  execution  was  sent  in  at  the  suit  of  my  brother  John  and  myself ;  the 
execution  was  sent  in  upon  a  warrant  of  attorney,  which  had  been  given  to  me  by 
mj'  brother  John,  by  way  of  security  against  our  liability  as  sureties  of  Bartholomew 
Vanderplank,  for  the  sum  of  £500,  to  the  Victoria  Life  Assurance  and  Loan  Company  ; 
but  I  have  not,  nor  has  my  brother  John,  made  any  payment  to  the  said  company  on 
account  of  Bartholomew  Vanderplank,  but  application  has  been  [189]  recently  made 
to  me  as  one  of  his  sureties.  I  am  not  in  partnership  with  my  brother  John,  nor  have 
we  any  joint  property.  Bartholomew  Vandei'plank  used  to  keep  wine  in  John 
Vanderplank's  cellar,  but  I  do  not  know  if  he  has  any  wine  there  at  present,  and 
nothing  shall  be  removed  by  or  for  the  bankrupts  without  the  assent  of  the  official 
assignee.  The  bankrupts  did  not,  as  I  know  of,  keep  any  books  at  Bartholomew 
Close.     I  know  nothing  of  their  affairs  further  than  I  have  disclosed. 

"  Samuel  Vanderplank." 

"  I  have  before  stated  that  I  am  not  in  partnership  with  my  brother  John,  but 
I  wish  to  add  that  I  am  jointh'  liable  with  my  brother  John,  as  the  surety  for 
Bartholomew  Vanderplank  to  the  said  Victoria  Insurance  Company,  and  that  Mr. 
Grant,  of  Piccadilly,  is  also  liable  with  us  in  tliat  matter. 

"  Samuel  Vanderplank." 

On  the  morning  of  the  14th  August,  1840,  the  said  Bartholomew  Vanderplank 
called  on  the  defendant,  and  paid  him  the  sum  of  3081.    16s.,  in  further  liquidation 
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of  the  execution.  Tho  dofeiiilaiit  accepted  the  hi.st-nieiitioiioil  sum,  and  icfu.scd  for 
some  time  to  refund  it,  alleging  that  his  e.xecution  haxing  been  levied  before  the 
bankruptcy,  he  was  entitled  to  be  paid  ;  but  subsecjuently,  under  the  advice  of  his 
attornies,  he  paid  it  back  to  the  assignees.  The  execution  at  the  suit  of  the  defendant 
and  John  Vanderplank,  was  afterwards  withdrawn.  On  the  4th  of  September,  l!S40, 
the  defendant  paid  to  the  Victoria  Assurance  and  Loan  Company,  the  sum  of  £500 
principal,  and  161.  10s.  interest,  in  discharge  of  the  bond  which  he  had  given. 

When  the  bankrupts  pa.ssed  their  last  examination,  it  appeared  that  Bartholomew 
Vanderplank  was  indebted  to  the  partnership  in  the  sum  of  £2000  and  upwards. 

The  present  action  is  brought  to  recover  the  sum  of  1611.  3s.,  being  the  aggregate 
amount  of  the  suras  paid  to  the  defendant  on  the  yth  and  1 1th  of  August,  1840,  as 
[190]  before  stated.  It  is  agreed  that  the  second  and  third  issues  shall  bo  found  for 
the  plaintiffs. 

The  Hat  was  grounded  on  an  act  of  bankruptcy,  which  was  proved  by  one  Thomas 
Taylor,  the  bankrupts'  clerk,  to  have  taken  place  on  the  5th  day  of  August,  1.S40,  by 
the  l)ankriipts  absenting  themselves  with  the  intent  to  delay  their  creditors  from  time 
to  time.  The  question  reserved  for  the  opinion  of  the  Court  is,  in  what  manner  the 
verdict  shall  be  entered  on  the  first  issue ;  and  if  for  the  plaintifl's,  for  what  amount. 

Erie,  for  the  plaintitl's.  The  payments  made  to  the  defendant  on  the  8th  and  10th 
of  August,  to  which  the  present  question  is  confined,  eaiuiot  be  supported.  In  the 
first  place,  they  were  made  in  part  discharge  of  the  private  debt  of  one  of  the  bankrupts, 
who  at  the  time  was  largely  indebted  to  the  firm.  It  will  be  said  that,  inasmuch  as 
Bartholomew  Vanderplank  brought  into  the  concern  part  of  the  money  which  was 
raised  for  him  by  the  defendant,  his  partner  might  lawfully  join  in  paying  this  debt 
out  of  the  partnership  funds.  But  by  paying  in  the  sum  of  £400,  being  then  largely 
indebted  to  the  partnership,  he  could  not  create  any  obligation  on  his  partner  to 
satisfy  any  part  of  the  debt.  The  sheriff  could  take  no  part  of  the  partnership 
property  to  satisfy  his  separate  debt,  so  long  as  the  joint  creditors  were  unsatisfied  : 
yet  the  bankrupt,  Samuel  Vanderplank — the  bankrupts  having  then  an  execution  on 
their  premises  at  the  suit  of  another  creditor — voluntarily  hands  over  to  the  defen- 
dant the  two  bills  mentioned  in  the  case,  which  were  part  of  the  assets  of  the 
partnership.  If  this  was  done  by  way  of  fraudulent  preference,  or  it  was  not  a  bona 
tide  payment,  or  the  defendant  had  notice  at  the  time  of  the  act  of  bankruptcy,  this 
payment  was  not  protected.  [He  then  commented  upon  the  facts,  to  shew  that  the 
defendant  must  have  been  cognizant  of  the  act  of  bankruptcy.]  But  whether  a  pay- 
[191]-ment  amount  to  a  fraudulent  preference,  depends  on  what  passes  in  the  mind 
of  the  bankrupt :  and  it  is  clear  that  this  was  a  voluntary  and  wilful  misapplication 
of  the  partnership  funds  by  one  partner  to  pay  the  debt  of  the  other.  This  execution, 
therefore,  is  not  protected  by  the  stat.  2  &  3  Vict.  c.  29,  being  founded  on  a  warrant 
of  attorney  given  by  way  of  fraudulent  preference.  Nor  was  the  payment  pi'otectcd 
by  the  6  Geo.  4,  c.  16,  s.  81,  which  protects  only  payments  made  bona  fide  in  the 
ordinary  course  of  business. 

Kelly,  control.  This  was  not  a  transaction  of  such  a  nature  as  to  come  within  the 
prohibition  of  the  law  relating  to  fraudulent  preference,  for  the  defendant  was  no 
creditor  of  the  firm.  The  only  question  is,  whether  it  was  not  a  bona  fide  payment, 
or  delivery  of  bills,  made  for  good  consideration.  Here  the  defendant  was  a  bona 
fide  creditor  of  one  of  the  two  partners,  and  issues  an  execution  upon  his  judgment 
against  that  one  only  :  then  the  firm  makes  a  payment  in  part  satisfaction  of  that  levy. 
There  is  nothing  in  the  banknqjt  law  to  defeat  such  a  transaction.  It  is  no  payment 
by  the  partnership  to  their  creditor'.  The  6  Geo.  4,  c.  16,  s.  81,  which  extends  only 
to  payments  made  to  creditors  of  the  bankrupts,  has  therefore  no  application  here. 
But  the  transaction  is  protected  by  the  2  &  3  Vict.  c.  29.  The  substance  of  it  is, 
that  it  is  a  jjayment  made  for  the  purpose  of  getting  rid  of  a  valid  execution.  To 
take  such  a  case  out  of  the  protection  of  that  statute,  there  must  be  mala  fides  on 
the  part  of  the  person  to  whom  the  payment  is  made ;  ami  it  is  not  sufficient  that 
it  is  not  intended  bona  tide  on  the  part  of  the  bankrupt :  Cook  v.  CaldecoU  (Moo.  it  M. 
522).  And  here  the  transaction  clearly  was  bona  ficle  throughout  on  the  part  of  the 
defendant.  [He  then  entered  into  a  detail  of  the  facts,  in  order  to  shew  this  to  be 
the  case.]  This  branch  of  the  bankrupt  laws  was  in-[192]-tended  to  protect  all 
transactions  in  which  the  parties  who  take  the  benefit  of  them  are  free  from  fraud. 
With  respect  to  the  bankrupt,  all  transactions  entered  into  by  him  when  in  a  state 
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of  hopcluss  insolvency,  may  be  said  to  be  mala  fide ;  and  therefore  a  very  insufficient 
protection  would  he  aflbrded  by  the  law,  unless  it  extends  to  cases  where,  although 
not  bona  fide  on  the  part  of  the  banki'upt,  the  transaction  is  so  in  the  other  party. 
The  whole  object  of  this  statute  was  to  extend  and  enlarge  the  piotection  given  by 
the  former  acts  to  parties  dealing  with  persons  who  have  become  bankrupt,  without 
notice  of  the  bankruptcy.  [Alderson,  B.  According  to  your  construction,  the  words 
"  really  and  bona  fide  "  would  be  useless  with  reference  to  payments  ;  for  when  does 
a  creditor  receive  payment  of  his  del)t  mala  fids'?  Wherever  payments  are  mentioned 
is  the  6  Geo.  4,  c.  16,  it  is  "payments  bona  fide  made," — not  "received."  Payment 
in  an  act  done  entirely  by  the  bankrupt.  It  is  different  from  the  case  of  a  fraudulent 
sale  :  there  something  is  done  on  both  sides  ;  there  may  therefore  be  a  fraudulent 
sale,  but  an  honest  purchase ;  but  payment  being  a  thing  done  entirely  by  the 
bankrupt,  and  if  it  be  mala  fide  in  him,  it  is  mala  fide  altogether.]  This  was  not 
merely  a  payment,  but  a  payment  on  consideration,  the  object  of  it  being  to  buy  out 
the  execution.  [Alderson,  B.  I  doubt  whether  it  is  either  a  "  contract,  dealing,  or 
transaction  "  within  the  2  &  3  Vict.  c.  29  ;  it  is  a  mere  payment  by  the  bankrupt,  for 
which  nothing  passes  from  the  defendant.] 

Erie,  in  reply,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  This  is  a  case  properly  for  the  consideration  of  a  jury,  and 
perhaps  it  ought  not  to  have  been  made  a  special  ca.se  at  all.  But  I  am  of  opinion, 
in  whatever  point  of  view  we  regard  the  case,  that  the  plaintiffs  are  entitled  to  retain 
their  verdict.  Putting  the  question  of  fraudulent  preference  out  of  consideration, 
this  was  [193]  a  jjayment  of  the  funds  belonging  to  the  assignees,  to  a  party  not  a 
creditor  of  the  firm,  and  therefore  having  no  claim  upon  them.  We  must  take  it 
upon  the  facts  as  they  appear  upon  the  case,  that  these  persons  both  foresaw  that 
they  must  in  a  very  short  time  be  bankrupts,  and  were  taking  means  to  satisfy  the 
claims  of  parties  for  whom  they  had  most  regard.  It  is  not,  then,  a  case  between 
debtor  and  creditor,  nor  within  the  law  relating  to  fraudulent  preference,  but  a  mere 
misapplication  of  the  funds  of  the  assignees  (who  are  entitled'to  them  by  relation, 
unless  the  case  could  be  brought  within  the  statute  of  Victoria)  to  the  payment  of 
a  debt  of  one  of  the  bankrupts  not  then  due.  [His  Lordship  then  remarked  upon 
the  facts  as  leading  strongly  to  the  conclusion,  that  it  was  a  concerted  scheme  between 
the  bankrupts  and  the  defendant,  to  put  in  the  execution  in  order  to  give  a  priority 
to  the  defendant.]  But  however  this  be,  still,  as  this  is  not  a  case  in  which  the 
assignees  are  aft'ected  by  the  recent  statute,  the  judgment  being  on  a  warrant  of 
attorney,  it  is  a  case  in  which  they  are  entitled  by  relation.  It  appears  to  me  to  be 
a  mere  fraudulent  contrivance  to  apply  the  paitnership  property  to  the  payment  of 
a  person  not  a  creditor  of  the  partnership,  and  who  had  no  claim  whatever  on 
its  funds 

Alderson,  B.  I  am  of  the  same  opinion.  It  appears  to  me  to  be  one  of  the 
clearest  cases  I  ever  saw.  The  assignees  are  entitled  to  this  money  from  the  5th  of 
August,  unless  the  defendant  can  shew  that  the  payment  of  it  is  protected  by  some 
clause  of  some  statute  which  operates  to  defeat  that  relation.  He  relies  on  the  stat. 
of  2  &  3  Vict,  c  29,  which  protects  "  all  contracts,  dealing.?,  and  transactions  by  and 
with  any  bankrupt  really  and  bona  fide  made  and  entered  into"  before  the  fiat,  and 
all  e.xecutions  and  attachments  against  the  lands  or  goods  of  the  bankrupt  bona  fide 
executed  and  levied  before  the  fiat,  "  provided  the  person  or  persons  so  dealing  with 
such  bankrupt,  or  at  [194]  whose  suit  or  on  whose  account  such  execution  or  attach- 
ment shall  have  issued,  had  not  at  the  time  of  such  contract,  dealing,  or  transaction, 
or  at  the  time  of  executing  or  levying  such  execution  or  attachment,  notice  of  any 
prior  act  of  bankruptcy."  Now  is  this  a  contract?  certainly  not.  It  is  a  strong  use 
of  the  word  dealing  to  say  it  amounts  to  that ;  and  I  doubt  also  wliether  it  can  be 
termed  a  transaction.  I  think  the  case  of  a  mere  payment  is  left,  as  before,  under 
the  eighty-first  section  of  the  6  Geo.  4,  and  that  the  only  payments  that  are  protected 
theieby  are  payments  to  creditors,  not  being  made  by  way  of  fraudulent  preference. 
But  if  it  be  a  dealing  or  transaction,  then  I  think  it  was  not  bona  fide  made  and 
entered  into,  within  the  meaning  of  the  statute.  The  mere  receipt  of  the  money  bona 
fide  is  not  sufiicient ;  the  party  receiving  is  merely  passive,  and  all  that  is  actively 
done  by  the  bankrupt  is  done  mala  fide.  I  am  by  no  means  satisfied  that  the  defen- 
. dant  was  not  a  creditor  within  the  meaning  of  the  former  act;  but  if  not,  he  is  not 
protected  by  this  statute. 


lOM&W.  195.  WOOD   V,  FEN  WICK  439 

GURNEY,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  .same  opinion.  There  can  be  no  doiiht  tliat  in  fact  the 
object  of  this  payment  was  to  prejudice  the  general  creditors  of  tlie  firm.  But  it  is 
said,  still  it  is  not  a  fraudulent  preference.  I  do  not,  however,  ac^cedc  to  the  .supposcil 
distinction  which  has  been  made,  that  this  i.s  not  money  paid  by  the  debtor  out  of  his 
own  assets,  but  out  of  assets  in  which  he  was  jointly  interested  as  a  copartner.  I  see 
no  difference  in  principle  between  the  cases.  I  will  only,  however,  say,  that  I  do  not 
accede  to  the  argument  which  has  been  urged  on  this  part  of  the  case,  the  other 
ground  of  decision  being  so  clear  that  it  enables  us  to  come  to  a  perfectly  satisfactory 
conclusion. 

Judgment  for  the  plaintiffs. 


[195]  Wood  v.  Fenwick  and  Others.  Exch.  of  Pleas.  June  8,  18i2.— Upon 
a  complaint  against  a  servant  for  absenting  himself  from  his  service,  made  under 
the  -4  Geo,  4,  c.  3-4,  s.  3,  the  conviction  adjudged  that  he  should  be  imprisoned  in 
the  House  of  Correction,  there  to  remain  and  be  held  to  hard  labour  for  one 
month.  The  commitment  required  the  keeper  to  receive  him  into  custody,  there 
to  remain  and  be  corrected,  and  held  to  hard  labour  for  one  month  (following  the 
words  of  the  20  Geo.  2,  c.  19,  s.  2) : — Held,  that  the  "correction"  therein  men- 
tioned must  be  understood  to  mean  something  beyond  the  hard  labour,  and  thei'e- 
fore  that  the  commitment  was  bad,  as  varying  in  this  respect  from  the  conviction, 
and  authorizing  a  punishment  not  warranted  by  the  statute. — Semble,  a  contract 
of  hiring  and  service,  for  wages,  is  a  contract  beneficial  to  and  binding  upon  an 
infant,  though  it  contain  clauses  for  referring  disputes  to  arbitration,  and  for  the 
imposition  of  forfeitures  in  case  of  neglect  of  duty,  to  be  deducted  from  the 
wages. 

[S.  C.  11  L.  J.  Ex.  384.] 

This  was  an  action  of  trespass,  to  which  the  defendants  pleaded  not  guilty  by 
statute.  It  was  tried  at  the  Northumberland  Spring  Assizes,  1841,  before  Maule,  J., 
when  a  verdict  was  taken  for  the  plaintifi',  subject  to  the  opinion  of  this  Court  upon 
the  following  case. 

The  plaintiff,  at  the  time  of  the  trial,  was  eighteen  years  of  age.  On  the  21st  of 
March,  1840,  he  entered  into  a  contract  to  serve  Messrs.  Lamb  and  others  from  the 
5th  day  of  April,  1840,  to  the  5th  day  of  April,  1841,  of  which  contract  (usually  called 
in  the  said  county  a  pit-bond)  the  following  is  a  copy  : — 

"Memorandum  of  agreement  made  the  21st  day  of  March,  A.D.  1840,  between 
Humble  Lamb  [and  others],  owners  of  West  Cramlington  Colliery,  of  the  one  part, 
and  the  several  other  persons  whose  names  or  marks  are  hereunto  subscribed,  of  the 
other  part.  The  said  owners  do  hei'eby  retain  and  hire  the  said  several  other  parties 
hereto  from  the  5th  day  of  April  next  ensuing  until  the  5th  day  of  April,  1841,  to 
hew,  work,  fill,  drive,  and  put  coals,  and  to  do  such  other  work  as  may  be  necessary 
for  carrying  on  the  said  collierv,  as  they  shall  be  required  or  directed  to  do  by  the 
said  owners,  their  executors,  administrators,  or  assigns,  or  their  viewer  or  agent,  at 
the  respective  rates  and  prices,  and  on  the  terms,  conditions,  and  stipulations,  and 
subject  to  and  under  the  penalties  and  forfeitures  hereinafter  specified  and  declared, 
that  is  to  say."  [The  agreement  proceeded  to  state  a  number  of  stipulations  and 
minute  regulations,  as  to  the  rates  of  wages  to  be  paid  hy  the  owners,  the  quantity 
and  nature  of  the  work  to  be  done,  &c.  &c.,  among  which  were  the  following  :]  "  6.  The 
[196]  said  hewers  hereby  hired  shall,  when  required  (except  when  prevented  by  sick- 
ness or  other  unavoidable  cause),  do  and  perform  a  full  day's  work  on  each  and  every 
working  day,  oi'  such  quantity  of  work  as  shall  be  deemed  equal  to  a  day's  work,  and 
shall  not  leave  their  work  until  such  day's  work  or  quantity  of  work  is  fully  perfoi-med 
or  finished  to  the  extent  of  each  man's  ability  ;  and  in  default  thereof  each  of  the  said 
parties  hereby  hired  and  so  making  default  shall  for  every  such  default  forfeit  and 
pay  to  the  said  owners,  their  executors,  &c.,  the  sum  of  2s.  6d."  12.  "In  the  event 
of  any  of  the  said  hereby  hired  parties  wilfully  or  negligently  disobeying  the  orders 
of  the  said  owners,  or  their  agents,  or  committing  a  breach  of  any  of  the  articles  of 
this  agreement,  then  and  in  every  such  case  the  said  owners  are  hereby  authorized  to 


440  WOOD   V.  FENWICK  lo  M.  &  w.  m. 

stop  and  retain,  out  of  the  wages  next  becoming  due  to  each  and  every  such  person 
so  offending,  a  sum  not  exceeding  '2s.  6d.  for  every  such  oft'enco,  or  to  punish  them  for 
such  misbehaviour  by  due  course  of  law."  [At  the  end  of  the  agreement  was  a  cbiuse 
for  referring  disputes  between  the  contracting  parties  to  the  arbitration  of  two  viewers 
of  collieries,  with  power  in  case  of  their  disagreement  to  appoint  an  umpire,  and 
subject  to  the  following  proviso:] — "Provided  always,  and  it  is  hereby  declared,  that 
nothing  hei'ein  contained  shall  extend  or  be  construed  to  extend  to  alter,  prejudice, 
lessen, "or  otherwise  allect  the  legal  i-emedies  and  powers  which  by  law  belong  to 
masters  and  servants  in  their  respective  lelations  to  each  other,  or  to  magistrates 
having  jurisdiction  in  case  of  dispute  or  dift'ei'ence  between  them." 

The  plaintifl' entered  upon  his  work  and  service  under  this  agreement,  but  on  the 
4th  day  of  August,  18-10,  being  desirous  of  putting  an  end  to  his  contract,  he  gave  notice 
to  the  said  ownei's  of  West  Cramlington  Colliery,  with  whom  he  iuid  entered  into  the 
said  contract  as  before  stated,  that  he  put  an  end  to  the  said  contract,  and  intended 
to  leave  bis  said  work  and  service,  at  the  end  of  [197]  that  week.  On  the  Friday  night 
following,  the  7th  of  August,  the  plaintifl'  again  gave  notice  to  the  colliery  owners 
that  he  did  not  intend  after  the  next  day  to  return  to  his  work  under  the  said  con- 
tracts, and  said  that  he  would  not  work  any  longer  under  the  said  bond — that  he  had 
cancelled  the  bond.  On  the  following  Monday,  accordingly,  he  absented  himself.  On 
the  afternoon  of  the  same  day  he  was  apprehended  by  a  policeman,  and  on  the  next 
day  taken  before  the  defendants,  who  are  three  of  her  Majesty's  justices  of  the  peace 
for  the  county  of  Northumljerland,  on  a  charge  of  leaving  his  emploj'ment,  grounded 
upon  the  stat.  4  t=leo.  4,  c.  34,  s.  3.  Upon  the  hearing  of  the  said  complaint  and 
charge,  it  was  proved  before  the  defendants,  that  at  the  time  of  entering  into  the  said 
contract,  and  also  at  the  time  of  the  said  hearing,  the  plaintiif  was  an  iiifant  under 
the  age  of  twenty-one,  and  also  that  he  had,  as  before  stated,  given  notice  on  the  said 
4th  and  7th  of  August  to  the  owners  of  the  colliery  that  he  the  plaintiff'  put  an  end 
to  the  contract,  and  did  not  intend  to  return  to  his  said  employment  and  work  under 
the  same  after  the  close  of  that  current  week,  and  that  he  had  absented  himself  from 
his  said  employment  in  pursuance  of  the  said  notice.  It  was  then  insisted  before  the 
defendants,  by  an  attorney  who  appeared  on  behalf  of  the  plaintiff,  that  he  the  plaintiff, 
being  an  infant,  had  a  right  to  put  an  end  to  the  contract,  and  that  it  had  been  in 
point  of  law  determined  by  the  said  notice,  and  that  the  defendants  had  no  jurisdiction 
in  that  case  under  the  statute.  The  defendants,  however,  by  a  conviction  in  writing, 
bearing  date  the  11th  August,  1840,  under  their  hands  and  seals,  as  such  justices  as 
aforesaid,  convicted  the  plaintiff';  of  which  conviction  the  following  is  a  copy.  [The 
case  then  set  forth  the  conviction,  which,  after  reciting  the  complaint  of  Thos.  Taylor 
the  younger,  agent  to  Humble  Lamb  and  others  his  pai'tners,  that  the  plaintiff,  being 
an  artificer,  to  wit,  a  pitman,  contracted  with  them  to  serve  them  as  a  pitman  in  the 
said  colliery,  and  entered  [198]  into  the  service  according  to  the  contract,  and  after- 
wards, and  whilst  he  was  in  the  said  service,  and  during  the  continuance  of  the  said 
contract,  to  wit,  on  the  10th  August,  1840,  "was  guilty  of  misconduct  and  mis- 
demeanor respecting  the  said  contract,  that  is  to  say,  the  plaintifl'  did  then  and  there 
unlawfully  absent  himself  from  his  said  service  before  the  term  of  his  said  contract 
was  completed,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided  ;" 
and  after  setting  foi'th  the  hearing  and  evidence,  adjudged  that  the  plaintiff"  should 
"  for  his  said  offence  be  imprisoned  in  the  House  of  Coi'rection  for  the  county  aforesaid 
at  Tynemonth  in  the  county  aforesaid,  there  to  remain  and  be  held  to  hard  labour  for 
the  space  of  one  month." 

Upon  and  by  virtue  of  this  conviction,  the  defendants,  under  their  hands  and 
seals,  issued  a  certain  warrant  of  commitment  against  the  plaintiff,  of  which  the 
following  is  a  copy  : — 

"  Northumberland  (to  wit).  To  the  constable  of  the  township  of  Tynemouth,  in 
the  said  county  of  Northumberland,  and  to  the  keeper  of  the  House  of  Coriection  at 
Tj'neniouth,  in  the  said  county.  Whereas  information  and  complaint  hath  been  made 
unto  John  P^enwick,  Henry  Mitcalfe,  and  Jos.  Harrison  Fryer,  Esq.,  three  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county,  upon  the  oath  of  Thomas 
Taylor  the  younger,  agent  for  Humble  Lamb  and  others  his  partners,  owners  or 
lessees  of  West  Cramlington  Colliery,  in  the  county  aforesaid,  that  Thomas  Wood, 
late  of  West  Cramlington  aforesaid,  bound  by  agreement  in  writing  to  the  said  Humble 


10M.&W.199.  WOOD   V.  FEN  WICK  441 

Lamb  and  his  said  partnei's  for  the  term  of  one  3'ear,  to  serve  as  a  pitman,  hath  in  his 
said  service  been  guilty  of  divers  misdemeanors,  miscarriages,  and  ill  l)ehaviour  towards 
the  said  Humble  Lamb  and  his  partners,  particularly  on  the  10th  day  of  August  now 
instant,  he  the  said  Thomas  Wood  absented  himself  from  his  said  service,  not  being 
yet  expired  or  otherwise  determined  :  And  whereas,  in  pursuance  of  [199]  the  statute 
in  that  case  made  and  provided,  we  have  duly  examined  the  proofs  and  allegations  of 
both  the  said  parties  touching  the  matter  of  the  said  complaint,  and  upon  due  considera- 
tion had  thereof,  we  ha^■e  adjudged  that  the  said  Thomas  Wood  hath  in  his  said 
service  aforesaid  been  guilty  of  divers  misdemeanors,  miscarriages,  and  ill  behaviour 
towards  the  said  Humble  Lamb  and  his  said  partnei's,  and  particularly  on  the  10th 
day  of  August  now  instant,  he  the  said  Thomas  Wood  absented  himself  from  his  said 
service  without  leave  or  any  just  cause,  and  still  doth  absent  himself,  the  term  of  the 
said  service  not  being  yet  expired  or  otherwise  determined  :  We  do  therefore  convict 
him  of  the  said  oH'ence,  in  pursuance  of  the  statute  made  and  pi'ovided.  These  are 
therefore  to  command  you  the  said  constable  forthwith  to  convey  the  said  Thomas 
Wood  to  the  said  House  of  Correction  at  Tj'nemouth  aforesaid,  and  to  deliver  him  to 
the  keeper  thereof,  together  with  this  wari'ant ;  and  we  do  herebj'  command  you  the 
said  keeper  to  receive  the  said  Thomas  Wood  into  j'our  custody  in  the  said  House  of 
Correction,  there  to  remain  and  be  corrected  and  held  to  hard  labour  for  the  space  of 
one  calendar  month  from  the  date  hereof,  and  for  so  doing  this  shall  be  your  sufficient 
warrant.     Given  under  our  hands  and  seals  the  11th  day  of  August,  A.D.  1840. 

"John  Fenwick  (l.s.). 

"Henry  Mitcalfe  (l.s.). 

"J.  H.  Fryer  (l.s.)." 

Under  and  by  virtue  of  this  commitment,  the  plaintifT  was  taken  to  the  keeper  of 
the  House  of  Correction  at  Tynemouth,  in  the  said  county,  and  was  there  kept  in 
close  custody  and  at  hard  labour  for  the  space  of  one  month. 

At  the  trial,  the  plaintifl"  having  proved  the  foregoing  facts,  as  to  the  notices  given 
to  the  colliery  owners,  and  what  took  place  before  the  defendants  at  the  hearing,  and 
having  put  in  the  warrant  of  commitment,  and  proved  the  [200]  plaintift's  impiison- 
ment  under  it,  and  having  proved  that  proper  notice  of  action  had  been  duly  given, 
the  defendants  gave  in  evidence  the  said  conviction.  The  learned  Judge  expressed 
his  opinion,  that  supposing  the  point  to  be  necessary  for  the  decision  of  the  case, 
whether  the  contract  was  or  was  not  beneficial  for  the  infant,  it  was  a  question  for  the 
Court  and  not  for  the  jury  ;  but  in  order  to  prevent  the  necessity  of  the  case  going 
down  again  to  trial,  he,  with  the  consent  of  counsel,  took  the  opinion  of  the  jury 
whether  the  said  contract  was  a  beneficial  one  to  the  plaintiff',  and  the  jury  found 
that  it  was  a  beneficial  contract.  He  also  took  their  opinion  what  damages  the 
plaintifT  ought  to  recover,  if  this  Court  should  think  that  he  was  under  the  above 
circumstances  entitled  to  a  verdict ;  and  the  jury  found  that  he  ought  to  recover  the 
sum  of  £5. 

The  question  for  the  opinion  of  the  Court  is,  whether  under  the  above  circum- 
stances the  plaintiff  is  entitled  to  a  verdict.  If  the  Court  should  be  of  opinion  that 
he  is,  then  a  verdict  to  be  entered  for  the  plaintiff',  with  £.5  damages  ;  if  the  Court 
should  be  of  opinion  that  he  is  not,  then  a  verdict  to  be  entered  for  the  defendants. 

The  plaintiff's  points  for  argument  were  as  follows  : — 

It  is  proposed  on  the  part  of  the  plaintiff"  to  argue,  that  being  an  infant  under  the 
age  of  twenty-one  yeai's  at  the  time  the  supposed  offence  for  which  he  was  imprisoned 
was  committed,  he  was  entitled  by  law  to  avoid  or  put  an  end  to  his  contract  with 
the  colliery  owners  ;  that  he  did  avoid  or  put  an  end  to  it  by  notice  ;  that,  con- 
sequently, at  the  time  of  the  supposed  oft'ence  there  was  no  conti'act  existing  between 
himself  and  the  colliery  owners,  and  that  therefore  the  defendants  had  no  authority 
as  justices  to  imprison  him. 

It  is  also  proposed  to  contend  that  the  contract  with  the  colliery  owners,  for  a 
breach  of  which  he  was  imprisoned  by  the  defendants,  contains  provisions  to  which  as 
an  [201]  infant  he  had  no  power  by  law  to  bind  himself,  and  therefore  the  contract 
was  not  only  voidable  but  ipso  facto  void. 

It  is  also  proposed  to  take  the  following  objections  to  the  warrant  of  commitment, 
under  the  authority  of  which  the  plaintiff'  suffered  the  imprisonment  for  which  the 
action  was  brought,  namely — 
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1st.  That  the  commitment  states  that  the  said  Thomas  Wood  had  been  guilty  of 
divers  misdemeanors,  miscarriages,  and  ill  behaviour,  without  describing  them. 

2!idly.  That  it  does  not  sufficiently  appear  by  the  commitment  in  respect  of  what 
offence  the  punishment  is  infiicted. 

3rdly.  That  for  anything  that  appears  on  the  commitment,  Thomas  Wood  was 
punished  for  several  distinct  ofl'ences. 

4thly.  That  if  Thomas  Wood  was  punished  for  absenting  himself  as  described  in 
the  commitment,  the  punishment  mentioned  in  the  commitment  was  not  warranted 
by  law. 

5thly.  That  the  punishment  in  the  commitment  is  different  from  that  adjudged 
and  awarded  in  the  conviction. 

Gthly.  That  the  commitment  states  the  conviction  to  lie  on  the  information  of 
Thomas  Taylor,  agent  for  Humljle  Lamb  and  others  his  partners,  without  stating  the 
names  of  the  partners. 

7thly.  That  the  offences  which  are  charged  are  stated  to  be  against  Humble  Lamb 
and  others  his  partners,  without  stating  the  names  of  the  partners. 

The  defendants'  points  were — 

That  the  contract  of  service  set  forth  in  the  case  was  beneficial  to  the  plaintiff",  and 
binding  upon  him  notwithstanding  his  infancy. 

That,  even  if  not  so  binding  as  to  be  enforced  against  him  by  action,  it  placed  him 
in  the  relation  of  servant  to  [202]  the  coal  owners,  and  subjected  him  to  the  summary 
jurisdiction  of  the  magistrates. 

That  if  the  contract  were  voidable,  it  could  only  be  avoided  by  the  plaintiff  in  case 
it  became  injurious  to  him,  and  upon  notice  of  the  grounds  of  the  avoidance. 

Granger,  for  the  plaintiff'.  First,  this  commitment  is  clearly  bad  on  several  grounds. 
One  clear  objection  to  it  is,  that  there  is  "a  difference  between  the  conviction  and  the 
commitment,  as  to  the  punishment:  by  the  former,  the  plaintiff' is  to  be  imprisoned 
and  kept  to  hard  labour  ;  by  the  latter,  he  is  to  be  imprisoned  and  corrected.  Now 
correction  is  to  be  understood  of  a  correction  by  whipping:  R.  v  Hoseascm  (14  East, 
696).  The  complaint  in  the  present  case  was  made  under  the  stat.  4  Geo.  4,  c.  34, 
s.  3,  which  empowers  the  justices  to  commit  the  offender  to  the  House  of  Correction, 
there  to  remain  and  be  held  to  hard  labour  for  a  reasonable  time,  not  exceeding  three 
months  ;  whilst  the  20  Geo.  2,  c.  19,  s.  2,  upon  which  the  commitment  is  framed, 
empowers  them  to  punish  the  offender  by  commitment  to  the  House  of  Correction, 
there  to  remain  and  be  corrected,  and  held  to  hard  labour,  for  a  reasonable  time,  not 
exceeding  one  calendar  month.  The  punishments  inflicted  by  the  two  acts  cannot  be 
blended  together :  B.  v.  Hoseason.  The  commitment  and  conviction  must  connect 
themselves  together  in  all  material  respects,  in  order  that  the  former  may  be  a 
justification  for  the  imprisonment:  Rogers  v.  Jones  (3  B.  &  Cr,  409  ;  5  D.  efe  R.  268), 
Daniel  v.  PhilUps  (1  C.  M.  &  R.  602  ;  .5  Tyr.  293). 

Secondly,  the  punishment  mentioned  in  the  commitment  was  not  warranted  by 
law.  Here  the  complaint  was  made  by  an  agent  of  the  employers.  That  could  only 
be  done  under  the  4  Geo.  4,  c.  34 :  luidei'  the  20  Geo.  2,  c.  19,  the  employer  himself 
must  make  oath  of  the  default.  But  the  [203]  punishment  mentioned  in  this  commit- 
ment is  not  warranted  by  the  former  statute,  but  is  such  as  could  be  inflicted  only  in 
case  of  a  complaint  by  the  master  himself. 

Thirdly,  the  commitment  ought  to  have  set  forth  the  names  of  all  the  parties  on 
whose  behalf  the  complaint  was  made,  and  it  was  not  sufficient  to  designate  them  as 
"  Humble  Lamb  and  others  his  partners."  It  must  have  been  supposed  that  the  stat. 
7  Geo.  4,  c.  64,  s.  14,  applied;  but  that  is  confined  to  indictments  and  informations 
for  offences  against  property.  On  this  ground  both  the  conviction  and  commitment 
are  bad. 

Fourthly,  it  appears  that  the  complaint  was  made,  and  the  defendants  adjudged, 
that  the  plaintiff  was  guilty  of  "divers  misdemeanors,  miscarriages,  and  ill  behaviour." 
That  is  too  general  in  its  terms.  And  although  the  commitment  goes  on  to  point  out 
one  instance  of  misconduct,  viz.  the  absenting  himself  from  his  service,  it  does  not 
appear  on  the  face  of  it,  that  the  punishment  was  awarded  in  respect  of  that. 

But,  ill  the  next  place,  this  contract  was  either,  from  its  nature,  absolutely  void, 
the  plaintiff  being  an  infant,  or  at  least  was  voidable  by  him.  The  dictum  of  Bayley,  J., 
in  U.  V.  Inhabitants  of  Cliillesford  (4  B.  &  Cr.  94  ;  6  D.  &  R.  161),  will  be  cited  for  the 
defendants,  where  he  says,  "An  infant  may  make  a  contract  for  his  own  benefit;  he 
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may  therefore  make  a  contract  for  hiring  and  service,  for  that  will  be  beneficial  to 
him.  It  will  give  him  a  right  to  sue  for  wages.  If  he  does  not  perform  his  contract, 
although  no  action  may  lie  against  him,  he  will  be  liable  to  the  statutable  regulations 
applicable  to  masters  and  servants."  But  in  the  same  case  Abbott,  C.  J.,  says,  "The 
contract  by  an  infant,  made  for  his  own  benefit,  according  to  general  piinciples  of  law, 
is  not  void,  but  voidable  only  at  the  election  of  the  infant."  Neither  does  the  former 
learned  Judge  in  terms  say  that  [204]  it  is  not  voidalile,  but  only  that  whilst  it  con- 
tinues, the  infant  is  subject  to  the  statutalilc  regulations.  The  contract  cannot  indeed 
be  avoided  by  the  mere  act  of  the  infant's  absenting  from  the  service  :  Gray  v.  Coohon 
(16  East,  13);  but  here  he  gave  regular  notice  of  his  intention,  which  is  sufficient, 
according  to  the  case  of  Ikx  v.  Evarcd,  there  cited.  But  further,  this  was  not  at  all 
a  beneficial  contract  to  the  infant.  It  contains  a  clause  for  submitting  disputes  to 
arbitration  :  now  a  submission  by  an  infant  to  arbitration  is  void,  or  at  least  voidable. 
Then  there  are  clauses  imposing  penalties  and  forfeitures,  and  they  may  even  amount 
to  more  than  his  wages.  It  is  not  sufficient  that  the  contract  may  be  beneficial ;  the 
Court  must  see  that  it  must  necessaril}'  be  so.  [Alderson,  B.  The  Court  must  see 
that  on  the  whole  he  derives  a  benefit  under  the  contract.  Here  he  is  hired  and 
receives  wages.  It  is  clear  he  derives  a  benefit ;  he  may  also  be  subject  to  some 
inconveniences,  but  that  is  not  necessarily  so.  Lord  Abinger,  C.  B.  There  can  be 
no  doubt  that,  gcneially  speaking,  a  contract  by  an  infant  to  receive  wages  for  his 
labour  is  l)inding  upon  him.]  At  all  events,  he  may  determine  it  at  any  time  by 
notice.  [Lord  Abinger,  C.  B.  That  would  be  a  contradiction  in  terms ;  because,  to 
say  that  he  may  contract,  is  to  say  that  he  may  bind  himself  by  the  contract ;  how 
then  can  it  be  determined  at  his  election  the  next  day  ?] 

Ingham,  control.  Every  contract  for  the  benefit  of  an  infant  at  the  time  is  binding, 
and  this  is  a  contract  of  that  nature:  Com.  Dig.  Infant,  (B.  5);  Maddox  v.  White 
(2  T.  E.  169).  All  the  cases  of  settlement  by  apprenticeship  pioceed  on  the  ground 
that  the  contract  is  for  his  benefit:  see  R.  v.  Inhabitants  of  Mountsmrel  (3  M.  &  Sel. 
497),  and  /,'.  v.  InJiahifants  of  Great  U'iiji^ton  (3  B.  &  Cr.  484  ;  5  D.  &  R.  339).  To 
say  that  he  may  avoid  the  contract  [205]  the  next  daj',  is  plainlj'  a  contradiction  in 
terms  ;  for  he  contracts  to  perform  it  for  the  stipulated  period.  If  it  have  become 
injurious  to  him,  that  may  be  shewn  before  the  justices.  Here  the  infant  obtains 
maintenance,  and  instruction  in  that  mode  of  employment  in  which  he  is  hereafter  to 
get  his  livelihood.  And  the  jury  have  found  the  contract  to  be  beneficial ;  and  they 
are  in  truth  the  pi'oper  judges  of  this,  because  whether  it  be  so  or  not  depends  on  a 
number  of  surrounding  circumstances,  on  which  they  only  can  decide.  The  question 
what  are  necessaries  for  an  infant  is  held  not  to  be  altogether  matter  of  law  :  Maddox 
v.  Miller  (1  M.  &  Sel.  738).  The  penalties  imposed  by  this  contract  are  to  be  deducted 
from  the  wages ;  and  if  the  wages  are  improperly  withheld,  the  party  may  complain 
to  the  magistrates,  whose  jurisdiction  is  expressly  preserved  by  the  contract.  But 
even  if  this  contract  was  voidable,  the  plaintiff  did  not  give  a  suHicient  notice  to  avoid 
it:  R.  V.  Evered,  Gray  v.  Coohson.  He  simply  said  he  did  not  intend  to  serve  any 
longer,  not  that  he  determined  the  contract  on  the  ground  that  he  was  an  infant  when 
bound. 

Next,  the  commitment  is  not  invalid.  The  first  two  objections  taken  to  it  resolve 
themselves  into  one,  which  depends  on  the  necessary  meaning  of  the  word  "  corrected." 
That  does  not  necessarily  mean  by  whipping.  In  R.  v.  Hoseason,  it  was  found  that  the 
adjudication  was  under  the  stat.  20  Geo.  2,  c.  19,  under  which  no  other  sense  could 
be  given  to  it;  but  here  the  proceeding  was  under  the  4  Geo.  4,  c.  34.  It  may  mean 
that  he  is  to  be  corrected  by  being  held  to  hard  labour.  [Gurney,  B.  No  ;  he  is  to 
be  corrected  in  addition  to  being  held  to  hard  labour.  Lord  Abinger,  C.  B.  It  cannot 
be  said  it  is  mere  sui-plusage  ;  it  means  something  beyond  hard  labonr.  Is  the  gaoler 
himself  to  put  a  construction  upon  it,  and  correct  him  as  he  pleases?  [206]  Rolfe,  B. 
Suppose  the  gaoler  had  whipped  him,  he  would  have  had  authority  for  it  in  the 
commitment.] 

Lord  Abinger,  C.  B.  It  is  clear  the  being  "  corrected  "  means  something  beyond 
the  hard  labour,  whether  by  whipping  or  otherwise,  and  so  is  out  of  the  statute.  It 
is  unnecessary,  therefore,  to  deteimine  the  other  point  which  has  been  raised.  There 
must  be  judgment  for  the  plaintiff. 

Gurney,  B.     I  have  considerable  doubt  also  about  the  validity  of  the  conviction. 

liOLFE,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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PifKWooi)  r.  Neatk.  Exch.  of  Pleas.  June  8,  1842. — Declaration  in  case  stated, 
that  the  defendant  was  the  agent  of  the  pUiintiflt'  and  P.  for  managing  a  plantation 
in  the  island  of  St.  Christopher  ;  that  the  plaintifl"  resided  in  England  ;  that  the 
plaintiti'  and  P.  were  beneficially  interested  in  the  above  estate  in  undivided 
moieties,  and  that  the  defendant  was  authorized  by  the  plaintiff  and  P.  to  draw 
bills  in  their  joint  names,  for  the  payment  of  monies  owing  by  them  in  respect 
of  supplies  and  necessaries  for  the  estate,  and  the  necessary  expenses  incurred  in 
its  management  ;  that  certain  demands  had  been  made,  by  persons  in  the  island, 
upon  P.,  for  the  payment  of  debts  due  from  her.  P.,  for  necessaries  supplied  for 
the  benefit  of  the  estate,  before  the  defendant's  appointment  as  agent,  and  for 
which,  as  the  defendant  knew,  the  plaintiff  w.as  not  liable.  Breach,  that  the 
defendant,  in  violation  of  his  duty,  and  without  the  knowledge  or  consent  of  the 
plaintiff',  and  for  the  purpose  onl}'  of  providing  funds  to  satisfy  the  debts  so  owing 
by  P.,  drew  a  bill  in  the  joint  names  of  the  plaintiff  and  P.,  which  was  refused 
acceptance,  and  on  which  the  plaintiff'  and  P.  were  sued  to  judgment  by  the  holder 
in  the  Court  of  Queen's  Bench  in  St.  Christopher,  and  to  satisfy  which  judgment 
their  estate  was  sold. — Plea,  that  the  said  necessaries,  in  respect  of  which  the 
said  bill  was  drawn,  were  provided  for  the  benefit  is  well  of  the  rights  and  interests 
of  the  plaintiff  as  of  P.  in  the  said  estate,  while  they  were  jointly  interested 
therein  as  in  the  declaration  mentioned,  and  for  their  joint  benefit,  and  that  as 
well  the  rights  and  interests  of  the  plaintiff  as  of  P.  in  the  estate  were,  according 
to  the  laws  of  the  island,  liable  to  the  payment  of  that  debt ;  and  that  the  defen- 
dant, by  the  authority  and  with  the  leave  and  license  of  the  plaintiff'  and  P.,  drew 
the  said  bill. — Held,  on  special  demurrer,  that  the  plea  was  bad  for  duplicity  : — 
Held,  also,  that  the  first  part  of  the  plea  amounted  to  not  guilty,  inasmuch  as  in 
eff'ect  it  denied  the  wrongful  act  alleged  in  the  declaration,  viz.  the  drawing  of 
the  bill  for  a  purpose  for  which  the  defendant  had  no  right  under  his  authority 
to  draw  it. 

Case.  The  declaration  stated,  that  before  and  at  the  time  of  the  making  of  the 
bill  of  exchange  thereinafter  [207J  mentioned,  the  defendant,  at  his  request,  had  been 
appointed  by  the  plaintiff,  and  then  was  the  agent  and  attorney  of  the  plaintiff'  and 
one  Harriet  Pogson,  for  managing,  cultivating,  and  conducting,  for  and  on  behalf  of 
the  plaintiff"  and  the  said  Harriet  Pogson,  a  certain  plantation,  land,  and  premises 
called  the  Godwin  estate,  situate  in  the  island  of  St.  Christopher,  in  the  West  Indies; 
and  the  defendant,  before  and  at  the  time  of  the  committing  of  the  grievances  there- 
inafter mentioned,  resided  in  the  said  island,  and  acted  as  the  agent  and  attorney  of 
and  for  the  plaintitt'  and  the  said  Harriet  Pogson,  in  the  management,  cultivation,  and 
conduct  of  the  said  estate  :  and  whereas,  before  and  at  the  time  of  the  said  appoint- 
ment of  the  defendant  as  such  agent  and  attorney  as  aforesaid,  and  from  thence 
continually  until  and  at  the  time  of  the  committing  of  the  grievances  and  the  happen- 
ing of  the  damage  thereinafter  mentioned,  the  plaintiff  resided  in  England,  and  the 
plaintiff  and  the  said  Harriet  Pogson  were,  during  all  the  time  last  aforesaid,  bene- 
ficially entitled  to  or  otherwise  interested  in  the  said  Godwin  estate  in  certain  shares 
and  proportions,  to  wit,  in  undivided  moieties ;  and  the  defendant  had  been  and  was 
authorized  and  empowered  by  the  plaintiff'  and  the  said  Harriet  Pogson  to  make  and 
draw,  and  was,  as  such  agent  and  attorney  as  aforesaid,  in  the  habit  of  making  and 
drawing,  bills  of  exchange  in  the  joint  names  of  the  plaintiff'  and  the  said  Harriet 
Pogson,  for  the  payment  of  monies  due  and  owing  from  them  in  i-espect  of  supplies 
and  necessaries  found  and  provided  for  the  use  of  the  said  estate,  and  in  respect  of  the 
necessary  charges  and  expenses  incurred  in  the  management  and  cultivation  and 
conduct  thereof ;  of  all  which  premises  the  defendant,  at  the  time  of  the  committing 
of  the  grievances,  &c.,  had  full  knowledge  and  notice  :  and  whereas  also,  whilst  the 
defendant  was  such  agent  or  attorney  as  aforesaid,  and  so  authorized  as  aforesaid,  and 
before  &c.,  divers  claims  and  demands,  amounting  in  the  whole  to  a  large  [208]  sum 
of  money,  to  wit,  2621.  2s  ,  had  been  and  were  made  by  divers  persons  in  the  said 
island  on  the  said  Harriet  Pogson,  for  the  payment  of  certain  debts  and  sums  which 
were  then  alleged  and  claimed  to  be  due  and  owing  from  the  said  Harriet  Pogson  to 
such  persons  respectively,  for  and  in  respect  of  necessaries  and  other  things  which  had 
been  found  and  provided  for  the  benefit  of  the  said  estate,  and  otherwise  in  relation 
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thereto,  long  before  the  said  appointment  of  the  defendant  as  such  attorney  and  agent, 
and  long  before  he  acted  as  or  was  the  attorney  or  agent  of  the  plaintiff  and  the  said 
Harriet  Pogson,  and  no  part  of  which  said  necessaries  or  other  things  had  Ijeen,  as 
the  defendant  well  knew,  found  or  provided  upon  the  credit  or  for  or  on  account  of 
the  plaintiff",  either  alone  or  jointly  with  the  said  Harriet  Pogson  or  any  other  person, 
nor  was  the  plaintiff',  as  the  defendant  also  well  knew,  at  any  time  liable,  either  alono 
or  jointlj'  &c.,  to  pay  to  any  of  the  said  last-mentioned  persons  any  part  of  the  said 
debts  or  sums  of  money  ;  nor  was  any  claim  or  demand  at  any  time  made  upon  the 
plaintiff',  or  upon  the  defendant  as  her  agent,  by  any  pci'son  or  persons  for  any  of  the 
said  debts  or  sums  of  money  or  any  part  thereof :  yet  the  defendant,  well  knowing 
the  premises,  but  contriving  &c.,  heretofore,  and  whilst  he  was  such  agent,  and  so 
authorized  and  empowered  as  aforesaid,  but  not  further  or  otherwise,  to  wit,  on  the 
18th  July,  1840,  wrongfully,  fraudulently,  and  improperly,  and  in  breach  and 
violation  of  his  duty  as  such  agent,  and  without  the  knowledge  or  consent  of  the 
plaintiff',  and  without  her  will,  and  for  the  purpose  only  of  procuring  funds  to  satisfy 
and  discharge  the  said  debts  or  sums  of  money  so  claimed  to  be  due  from  the  said 
Harriet  Pogson,  and  not  for  any  purpose  for  which  he  was  authorized  to  make  or  draw 
bills  of  exchange  in  the  name  or  as  the  agent  of  the  plaintiff  and  the  said  Harriet 
Pogson,  or  of  the  plaintiff  alone,  made  and  drew,  in  the  joint  names  of  the  plaintiff" 
and  the  said  Harriet  Pogson,  and  delivered  to  James  [209]  Bcrridge  after  mentioned, 
a  certain  bill  of  exchange  in  writing,  addressed  to  Archibald  Paull  &  Son,  for  the 
payment  of  2621.  2s.,  to  the  order  of  James  Berridge,  Esq.,  at  a  certain  time  in  the 
said  bill  mentioned,  and  long  since  past,  to  wit,  at  ninety  days'  sight.  The  declaration 
then  averred,  that  the  drawees  refused  acceptance  and  payment  of  the  bill ;  and  that 
an  action  was  brought  upon  it  against  the  plaintiff'  and  Harriet  Pogson  as  the  drawers, 
in  the  Court  of  (Queen's  Bench  and  Common  Pleas,  in  St.  Christopher,  and  such  pro- 
ceedings were  thereupon  had,  that  judgment  was  recovered  against  them  in  the  said 
action  for  1614  dollars,  amounting  to  3431.  10s.  8d.  sterling,  for  damages  and  costs, 
under  which  the  interest  of  the  plaintiff  in  the  Godwin  estate  was  sold  and  disposed 
of,  &c.  &c. 

The  defendant  pleaded  (inter  alia),  that  the  said  necessaries  and  other  things,  in 
respect  of  which  the  sum  of  2621.  2s.  was  claimed  and  demanded  as  in  the  declaration 
mentioned,  were  found  and  provided  in  the  said  island  of  St.  Christopher,  for  the 
benefit  as  well  of  the  rights  and  interests  of  the  plaintiff",  as  of  the  rights  and  interests 
of  the  said  Harriet  Pogson,  of  and  in  the  said  estate  and  in  relation  thereto,  while  the 
plaintiff'  and  the  said  Harriet  Pogson  were  entitled  to  and  interested  in  the  said  estate 
as  in  the  declaration  mentioned,  and  were  so  found  and  provided  on  account  and  for 
the  benefit  of  the  plaintiff  and  the  .said  Harriet  Pogson  jointly  ;  and  that  as  well  the 
rights  and  interests  of  the  plaintiff  as  of  the  said  Harriet  Pogson  to  and  in  the  said 
estate  were,  according  to  the  laws  in  force  in  the  said  island  of  St.  Christopher,  subject 
and  liable  to  the  said  sum  of  2621.  2s.,  and  to  the  payment  thereof :  and  the  defendant 
further  says,  that  he  the  defendant,  by  the  authority  and  with  the  leave  and  license 
of  the  plaintiff'  and  the  said  Harriet  Pogson  to  him  first  given,  made  and  drew  the 
said  bill  of  exchange,  and  com-[210]-mitted  the  pretended  grievances  in  the  declaration 
mentioned,  in  manner  and  form,  &c.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  does  not  confess  and  avoid  the 
matters  alleged  in  the  declaration,  nor  diiectly  and  in  a  proper  manner  traverse  the 
same  :  that  it  amounts  to  the  general  issue,  and  should  have  concluded  to  the  country, 
&c.  &c.  And  that  the  plea,  besides  containing  a  denial  of  the  allegations  in  the 
declaration,  which  would  be  sufficient  to  decide  the  action,  contains  also  a  further 
distinct  answer  to  the  declaration,  namely,  that  the  defendant  drew  the  bill  of  e.xchange 
by  the  authority,  leave,  and  license  of  the  plaintiff  and  Harriet  Pogson,  and  is  in  that 
and  other  respects  double  and  multifarious,  &c.     Joinder  in  demurrer. 

The  defendant's  points  for  argument  were,  that  the  declaration  shews  no  ground 
of  action,  as  the  unauthorized  drawing  by  the  defendant  of  a  bill  of  exchange,  in  the 
name  of  the  plaintiff,  could  not  bind  the  plaintiff",  or  produce  any  damage  to  her  or 
her  estate.  'That  leave  and  license  of  the  plaintiff  was  necessary  to  be  specially 
pleaded  ;  the  declaration  setting  up  and  being  founded  on  a  limited  authority  to  the 
defendant,  which  he  exceeded.     That  the  plea  is  a  plea  of  leave  and  license. 

W.  H.  Watson,  in  support  of  the  demurrer.  The  first  objection  is,  that  this  plea 
amounts  to  the  general  issue.     In  eff'ect  it  sets  up  the  defence,  that  the  defendant 
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committed  no  wrong,  because  lie  drew  the  liill  for  a  purpose  for  which  he  had  a  right 
under  his  authority  to  draw  it.  In  truth  it  amounts  to  two  general  issues.  The 
Court  called  upon 

Tyrwhitt,  contr:\.  The  declaration  is  bad  in  substance,  and  discloses  no  sufficient 
cause  of  action.  The  question  is,  whether  there  was  not  a  defence  to  the  action  on  the 
bill  [211]  in  the  colonial  Court.  If  it  was  not  drawn  with  authority,  it  was  not  the 
bill  of  the  plaintifl",  on  which  she  could  be  made  chargeable.  This  was  not  an  action 
against  the  acceptor,  who,  by  the  act  of  acceptance,  legalizes  the  drawing,  but  against 
the  alleged  drawers  themselves.  [Alderson,  B.  The  case  is  not  one  of  an  entire 
want  of  authoiity,  but  of  a  limited  authority,  exceeded  in  the  particular  case.  The 
bill  would  notwithstanding  be  good  in  the  hands  of  a  bona  fide  holder,  although,  as 
between  the  parties  themselves,  it  was  a  breach  of  the  defendant's  duty.]  The  action 
is  founded  only  on  the  special  damage  sustained  by  the  drawing  without  authority. 
For  aught  that  appears,  no  damage  may  have  been  sustained  thereby  ;  no  defence 
whatever  may  have  been  made  to  the  action  on  the  bill,  and  the  plaintiff'  in  that 
action  not  put  to  prove  that  he  was  a  bona  fide  holder.  In  Short  v.  Knlloivay  (11  Ad. 
&  E.  31),  Lord  Denman  says, — "No  person  has  a  right  to  inflame  his  own  account 
against  another  by  incurring  additional  expense  in  the  unrighteous  resistance  to  an 
action  which  he  cannot  defend."  So  also,  a  party  cannot  inflame  his  demand  against 
another,  by  a  neglect  to  defend  an  action  to  which  there  was  a  defence.  [Alderson,  B. 
It  is  an  injiny  to  a  person  to  expose  him  to  an  action  at  all.]  Then  as  to  the  plea. 
The  plea  of  not  guilty  would  only  have  denied  the  act  charged  in  the  declaration  as 
wrongful.  [Alderson,  B.  Or  the  breach  of  duty  ;  and  the  breach  of  duty  charged 
here  is  the  drawing  against  authority.]  The  plea  of  not  guilty  admits  the  facts  stated 
by  way  of  inducement  in  the  declaration:  Franhim  v.  Earl  of  Falmouth  (2  Ad.  &  E. 
452;  4  Nev.  &  M.  330),  Lewis  v.  Akocic  (3  M.  &  W.  190).  And  in  Tavcrmr  v.  Little 
(5  Bing.  N.  C.  685;  7  Scott,  796),  Tindal,  C.  J.,  says, — "The  inducement  of  the 
declaration  is  that  part  which  precedes  the  charge,  which  contains  a  statement  of 
facts  out  of  which  the  charge  arises,  or  which  are  neces-[212]-sary  or  useful  to  make 
the  charge  intelligible."  So,  in  Wright  v.  Lainsan  (2  M.  &  W.  744),  Lord  Abinger, 
C.  B.,  says,  that  "  the  inducement  is  that  statement  of  preliminary  facts  which  is 
necessary  to  make  it  understood  what  is  the  charge  against  the  defendant."  The 
authority  of  Tamnicr  v.  Little  was  recognized  in  Hart  v.  Croivley  (12  Ad.  &  E.  378). 
Here  the  material  part  of  the  inducement  is  the  authority  which  the  defendant  had 
to  draw  bills  in  some  way  :  then  the  defendant  has  to  shew  by  his  plea  that  he  had 
a  furthei-  authority,  beyond  the  limited  one  set  forth  in  the  declaration.  The  act  of 
drawing  a  bill  was  not  in  itself  necessarily  wrongful ;  and  all  that  "  not  guilty  "  would 
put  in  issue  would  be  the  wrongful  act  of  drawing.  [Alderson,  B.  No  doubt  the 
defendant  could  have  denied  the  limited  authority  by  ti'aversing  it.]  As  to  the 
supposed  second  genei'al  issue,  that  is  merely  immaterial,  and  does  not  injure  the 
main  part  of  the  plea,  which  is,  that  the  bill  was  drawn  by  the  leave  and  license  of 
the  plaintift'.  [Alderson,  B.  The  first  part  of  the  plea  would  be  a  good  defence. 
Lord  Abinger,  C.  B.  The  plea  sets  up  two  defences — one  by  denying  the  statement 
in  the  declaration  as  to  the  goods  provided  by  the  defendant ;  the  other  by  an 
allegation  of  leave  and  license.  The  plea  of  not  guilty  alone  would  be  sufficient, 
unless  you  can  shew  a  specific  authority  to  draw  this  bill.] 

Tyrwhitt  then  prayed  and  obtained  leave  to  amend,  by  striking  out  the  first  part 
of  the  plea  and  leaving  only  the  allegation  of  leave  and  license, — otherwise 

Judgment  for  the  plaintiff. 

[213]  Peters  1).  Sheehan.  Exch.  of  Pleas.  June  10,  1842.— Where  an  attorney 
has  agreed  to,  or  acted  upon,  an  order  for  the  taxation  of  his  inisigned  bill,  the 
Court  has  authority  to  order  him  to  pay  the  costs  of  the  taxation,  if  more  than 
one-sixth  be  taxed  off. 

[S.  C.  1  Dowl.  (N.  S.)  943  ;  12  L.  J.  Ex.  177  ;  6  Jur.   739.     Approved,  In  re  Pender, 
1846,  2  Ph.  69;  16  L.  J.  Ch.  25;  10  Jur.  891.] 

In  this  case  Keating  had  obtained  a  rule,  on  behalf  of  the  assignees  of  the  plaintiff, 
who  had  become  bankrupt,  calling  on  the  plaintiff's  attorney  to  shew  cause  why  he 
should    not   pay   the  costs  of  taxation   of  his  bill,  more  than  a  sixth  having  been 
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disallowed  by  the  Master.  The  attorney  had  delivered  the  bill  unsigned  ;  and  the 
assignees  had  obtained  an  order  "that  the  bill  of  costs  delivered  in  this  cause,  and 
all  other  matters  in  which  he  (the  attorney)  was  concerned  for  the  plaintill',  ho  referred 
to  the  Master  to  be  taxed,  credit  being  given  for  all  sums  received  on  account."  No 
action  had  been  brought  on  the  l)ill.  The  judge's  order  was  made  "  by  consent,"  and 
the  attorney  attended  the  taxation. 

Macaulay  now  shewed  cause.  This  was  not  the  case  of  a  reference  to  the  Master 
under  the  stat.  2  Geo.  2,  c.  23,  s.  23,  and  therefore  the  Court  has  no  authority  to 
grant  the  present  application.  The  statute  applies  only  to  cases  where  a  signed  bill 
has  been  delivered  a  month  before  action  brought.  This  was  a  mere  reference  to  the 
Master  to  ascertain  the  amount  due,  no  undertaking  being  given  to  pay  that  amount, 
as  would  have  been  the  case  had  it  been  a  reference  under  the  statute.  [Aldorson,  B. 
Can  it  be  doubted  that  the  Court  has  a  general  power  to  visit  the  attorney  with  the 
costs  of  taxation,  where  more  than  one-sixth  of  his  bill  has  been  taken  off'?]  Howard 
V.  Groom  (4  Dowl.  P.  C.  21)  appears  to  be  an  authority  to  the  contrary.  There,  in  an 
order  referring  an  attorney's  bill  to  taxation,  the  usual  undertaking  of  the  client  to 
pay  what  should  be  found  due  was  omitted,  and  the  Court  refused  to  refer  it  to  the 
Master  to  tax  the  costs  of  the  taxiition  against  the  attorney',  more  than  a  sixth  having 
been  taken  off'  the  bill,  [214]  although  the  attorney  had  submitted  to  the  tax.ation, 
and  a  balance  had  been  found  due  from  him  to  the  client.  [Alderson,  B.  Every 
person  who  comes  before  the  Court  subjects  himself  to  its  jurisdiction  as  to  costs. 
Suppose  there  be  an  order  to  deliver  up  a  deed,  i.s  there  not,  incidental  to  that,  a 
power  to  order  the  taxation  of  the  costs?  It  is  a  part  of  the  general  jurisdiction  of 
the  Court.]  In  that  case  Coleridge,  J.,  says, — "  I  apprehend  the  power  of  the  Coui-t 
to  tax  the  defendant  his  costs  of  taxation,  is  only  given  by  the  statute.  If  you  look 
at  the  words  of  the  2  Geo.  2,  c.  23,  s.  23,  you  will  see  the  conditions  inti'oduced  on 
which  such  a  taxation  is  to  take  place,  and  without  a  compliance  with  which  the 
Court  cannot  direct  them  to  be  taxed.  The  attorney  is  obliged  to  deliver  his  bill, 
and  on  that  delivery  the  client  has  an  option  to  go  before  the  Master  and  have  it 
taxed  ;  but  then  that  is  allowed  only  upon  the  performance  of  certain  conditions. 
One  is,  that  he  shall  undertake  to  pay  what  shall  appear  to  be  due  on  taxation." 
[Alderson,  B.  Howard  v.  Groom  must  be  considered  as  being  ovei-ruled,  since  the  case 
of  U'lUiaim  V.  Griffith  (6  M.  &  W.  32).  If  the  Court  have  no  authority,  except  under 
the  2  Geo.  2,  they  would  have  no  authority  where  an  action  has  been  brought  upon 
the  bill.  Lord  Abinger,  C.  B.  If  the  attorney  thinks  fit  to  go  before  the  Judge,  and 
makes  no  objection  to  the  order,  does  it  follow  that  the  Court  has  no  jurisdiction  to 
visit  him  with  the  costs  of  the  taxation,  because  he  has  consented  to  an  order  con- 
taining the  usual  undertaking  ?]  In  Gerrard  v.  Arnold  (6  Dowl.  P.  C.  336),  where  the 
parties  had  agreed  to  waive  the  delivery  of  a  signed  bill,  Parke,  B.,  said, — "The 
question  is,  whether,  by  waiving  the  delivery  of  a  signed  bill,  you  do  not  waive  the 
operation  of  the  statute,  so  far  as  it  gives  an  authority  to  order  the  attorney  to  pay 
the  costs.  If  they  intended  to  waive  the  statute  prima  facie,  they  waived  all  the 
consequences."  [Alderson,  B.  There  the  application  was  to  the  discretion  [215]  of 
the  Court ;  here  you  deny  its  jurisdiction  altogether.  There  is  no  doubt  a  distinction 
between  the  authority  of  the  Court  under  the  statute,  and  its  authority  independently 
of  the  statute :  under  the  statute,  it  is  required  that  the  Court  shall  award  the 
costs  of  taxation  against  the  attorney,  if  more  than  one-sixth  be  taken  oflf;  but  if, 
in  a  case  not  within  the  statute,  an  attorney  submits  to  an  order  for  the  taxation 
of  his  bill,  and  it  is  made  unconditionally,  and  acted  upon  accordingly,  he  is 
within  the  general  jurisdiction  which  the  Court  has  of  inflicting  costs  on  any  person 
who  has  been  guilty  of  imposition.  The  power  of  the  Court  arises  from  the  circum- 
stance of  the  party  submitting  himself  to  and  acting  under  its  jurisdiction.  In  every 
case  in  which  the  Court  makes  an  order  upon  a  party  within  its  jurisdiction,  it  is  not 
merely  that  some  act  shall  be  done,  but  that  it  shall  be  done  at  the  costs  of  one  or 
the  other  of  the  parties.]  It  is  clear  that  this  is  not  an  order  which  could  be 
enforced  by  attachment:  Myalls  v.  Emerson  (2  C.  &  M.  461),  Ex  -parte  Ward  (1  Har.  & 
Woll.  212). 

Keating,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  The  short  answer  to  the  objection  in  this  case  is,  that  this 
is  not  an  application  under  the  statute,  but  under  the  general  jurisdiction  of  the 
Court. 
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AtX>ERSON,  B.,  GURNEY,  B.,  and  RoLFE,  B.,  concuiTed. 

Macaulay  then  objected  that  the  Master  had  improperly  disallowed  an  item  in  the 
bill,  whereby  the  deductions  had  amounted  to  one-sixth,  and  thereupon  the  Court 
referred  the  matter  back  to  him. 

Rule  accordingly. 

[216]  Papineau  v.  King.  Exch.  of  Pleas.  June  10,  1842. — Covenant  on  an 
annuity  deed  alleged  to  have  been  made  between  the  defendant  of  the  one  part 
and  the  plaintiff  of  the  other  part.  Plea,  that  the  annuity  was  granted  for  a 
pecuniary  consideration  paid  by  the  plaintiff'  to  A.  K.,  and  that  no  memorial 
thereof  was  inroUed  in  Chancery  pursuant  to  the  statute.  Replication,  setting 
forth  a  memorial  inrolled  in  the  manner  directed  by  the  act  of  Parliament,  but 
stating  the  parties  to  the  deed  as  being  the  defendant  and  his  wife,  A.  K.,  of  the 
one  part,  and  the  plaintiff  of  the  other  part : — Held,  on  special  demurrer,  that  the 
memorial  was  sufficient,  and  the  replication  good. 

[S.  C.  2  Dowl.  (N.  S.)  226 ;  12  L.  J.  Ex.  32  ;  6  Jur.  539.] 

Covenant  on  an  annuity  deed  alleged  to  have  been  made  between  the  defendant  of 
the  one  part,  and  the  plaintiff' of  the  other  part.  Plea,  that  the  annuity  in  the  said 
indenture  mentioned  was  granted  for  a  pecuniary  consideration,  paid  by  the  plaintiff 
to  one  Ann  King,  and  that  no  memorial  thereof  was  inrolled  in  the  High  Court  of 
Chancery,  &c.  pursuant  to  the  statute.  The  replication  to  this  plea  set  forth  a 
memorial  of  the  deed  inrolled  in  the  manner  directed  by  the  act  (-53  Geo.  3,  c.  141, 
s.  2),  but  which  stated  the  parties  to  the  deed  as  being  the  defendant  and  Ann  his 
wife,  (formerly  Ann  Gadd,  spinster),  of  the  one  part,  and  the  plaintiff'  of  the  other 
part.  To  this  replication  there  was  a  special  demurrer,  on  the  ground  that  the 
memorial  set  out  in  the  replication,  differing  in  the  names  of  the  parties  from  the  deed 
as  set  out  in  the  declaration,  did  not  shew  a  compliance  with  the  statute  in  respect  of 
the  instrument  declared  on.     Joinder  in  demurrer. 

Willes,  in  support  of  the  demurrer.  The  deed  stated  in  the  declaration  is  alleged 
to  have  been  made  between  the  defendant  and  the  plaintiff",  whereas  that  set  forth  in 
the  memorial  is  between  the  defendant  and  his  wife  of  the  one  part,  and  the  plaintiff' 
of  the  other  part ;  there  is  therefore  no  sufficient  memorial  shewn  of  the  deed  declared 
on,  and  the  replication  is  a  departure.  The  question  on  these  pleadings  is  not  whether 
there  was  a  memorial  in  fact,  but  whether  there  was  a  valid  memorial,  according  to 
the  requisitions  of  the  statute,  of  the  deed  mentioned  in  the  declaration  :  Hickes  v. 
Crachiell  (3  M.  &  W.  72).  Again,  the  declaration  ought  to  have  stated  the  deed  as 
[217]  being  made  between  the  defendant  and  Ann  King  of  the  one  part,  and  the 
plaintiff  of  the  other  part.  The  wife  was  a  material  party,  as  an  interest  might  pass 
from  her.  It  is  possible  there  might  be  two  different  deeds,  and,  upon  an  issue  of  nul 
tiel  record,  the  Court  could  not  say  of  which  deed  this  was  a  memorial. 

Ogle,  contr^,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  think  the  memorial  is  sufficient.  If  there  be  another 
deed,  that  is  a  matter  of  fact  to  be  tried  by  the  jury. 

Alderson,  B.  I  think  the  replication  is  good.  [His  Lordship  stated  the 
pleadings,  and  proceeded  :]  It  is  said  that  the  deed,  as  inrolled,  is  contrary  to  the  deed 
declared  on  :  but  there  is  nothing  inconsistent  between  them  ;  the  wife  may  be  a 
party  to  the  deed  only  for  the  pui'pose  of  more  fully  securing  the  annuity  granted  by 
the  defendant. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred,  (a) 

[218]  The  Marquis  of  Anglesey  v.  Lord  Hatherton  and  Another.  Exch. 
of  Pleas.  June  3  &  4,  1842.  — On  a  question  as  to  the  existence  of  a  custom  in  a 
particular  manor,  evidence  of  a  like  custom  in  an  adjoining  manor,  though  within 
the  same  parish  and  leet,  is  not  admissible. — Not  even  though  there  be  evidence 

(a)  A  rule  had  been  obtained  in  Easter  Term,  for  setting  aside  the  demurrer  as 
frivolous,  which,  after  ai-gument,  was  discharged.  See  Arnold  v.  Rcvaull,  1  Brod.  & 
B.  443,  4  Moore,  66 ;  Lysaght  v.  JFalkcr,  5  Bligh,  N.  S.  1. 
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to  shew  that  the  latter  manor  was  a  subinfeudation  of  the  former  ;  at  least,  unless 
it  be  clearly  shewn  that  they  were  separated  after  the  time  of  legal  memory,  since 
otherwise  they  may  have  had  dill'orent  immemorial  customs. — Evidence  of 
payment  of  an  annual  sum  of  is.  l)y  the  lord  of  the  manor  of  W.  to  the  lord  of 
the  manor  of  C.  "  for  the  manor  of  \V.,"  was  held  not  to  be  sufficient  evidence  that 
W.  was  such  a  subinfeudation  of  C. — A  deed  dated  in  1605,  made  between  the  lord 
of  the  manor  of  C.  of  the  one  part,  and  a  number  of  the  copyholdeis  of  the  manor 
of  the  other,  reciting  that  the  customs  of  the  manor,  of  and  concerning  their  copy- 
hold premises,  had  iramemoriall^T  liecn  claimed  to  be  as  ther'einafter  expressed, 
proceeded  to  state  in  detail  various  alleged  customs,  among  which  no  mention 
was  made  of  any  custom  for  the  copyholders  to  take  minerals.  The  deed  then 
stated,  that  whereas,  at  the  request  of  the  said  copyholders,  and  in  consideration 
of  £1500  paid  by  them  to  the  lord,  he  had  agreed  that  the  said  customs  should 
be  allowed,  ratified,  and  confirmed,  and  that  the  copyholders  were  contented  to 
submit  to  them  :  therefore  the  lord  did  thereljy,  for  him  and  his  heirs,  allow  all 
the  said  customs  to  be  the  true  customs  of  the  manor,  for  and  touching  all  the 
said  customary  and  copyhold  lands  before  mentioned  ;  and  the  lord  then  cove- 
nanted with  the  said  copyholders  that  he,  his  heirs  and  assigns,  should  be  bound 
by  the  said  customs  for  ever,  and  that  the  copyholders,  their  heir  and  assigns, 
should  enjoy  them  for  ever  without  interiiiption  ;  and  the  copyholders  cove- 
nanted with  him  that  they  would  at  all  times  thereafter  submit  themselves  to  and 
be  bound  by  the  said  customs.  It  was  then  provided,  that  forasmuch  as  some 
matter  or  point  of  custom  within  the  manor,  not  therein  mentioned,  might  come 
in  question,  and  doubts  might  be  made  of  the  true  exposition  of  some  matter  or 
custom  therein  set  forth,  it  was  agreed  between  the  parties  that  if  any  such 
matter,  point,  or  custom,  should  come  in  question,  it  should  be  settled  by  a  jury 
to  be  summoned  as  therein  mentioned.  And  it  was  further  agreed,  that  none  of 
the  ancient  court  rolls  of  the  manor  should  be  shewed  or  taken  to  prejudice  or 
impugn  any  of  the  customs  therein  specified.  This  deed  was  confirmed  in  terms 
by  a  decree  in  Chancery,  which  contained  a  clause  providing  that  it  should  not, 
nor  should  the  said  customs,  extend  but  to  the  complainants  and  defendants  (the 
copyholders  who  were  parties  to  the  deed,  and  the  lord),  and  to  the  complainants' 
copyhold  tenements,  and  should  not  be  prejudicial  to  the  lord  concerning  any 
other  copyholds  in  the  manor. — Held,  that  this  deed  was  admissible  in  evidence, 
against  a  copyholder  deriving  title  under  one  of  the  parties  to  it,  to  negative  the 
existence  of  a  custom  of  the  manor  for  the  copyholders  to  take  the  minerals  under 
their  respective  copyholds. — Semble,  that  it  would  have  been  evidence  for  the 
same  purpose,  even  against  a  copyholder  not  deriving  title  under  any  of  the 
parties  to  it. 

[S.  C.  12  L.  J.  Ex.  57;  6  Jur.  305.  Referred  to,  Duke  of  Portland  v.  Hill,  1866, 
L.  R.  2  Eq.  782;  Kajah  Rup  Singh  v.  Rani  Baimi,  1884,  L.  R.  11  Ind.  Ap.  163; 
Johnstone  v.  Sjmmr,  1885,  30  Ch.  D.  595.] 

Trover  for  coals,  limestone,  and  ironstone.  Pleas,  first,  as  to  the  conversion  and 
disposition  of  the  .said  coals,  parcel  of  the  said  goods  and  chattels  in  the  declaration 
mentioned,  that  divers,  to  wit,  50  acres  of  land,  with  the  appurtenances,  situate  in 
the  parish  of  Cannock,  in  the  county  of  Stafford,  before  and  at  the  said  time  when  &c. 
were,  and  from  time  immemorial  have  been,  within  and  parcel  of  the  manor  of 
Cannock  and  Rugeley,  in  the  said  county  of  Stafford,  and  a  customary  tenement 
thereof,  demised  and  demisable  by  the  lord  of  the  said  manor,  or  his  steward  of  the 
courts  of  the  said  manor,  for  the  time  being,  to  any  person  or  persons  willing  to  take 
the  same  [219]  in  fee  simple,  at  the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor,  Ijy  and  under  the  rents,  customs,  and  services  theretofore  due  and  of  right 
accustomed.  And  the  defendants  further  say,  that  within  the  said  manor  there  is 
and  hath  been  a  certain  ancient  and  laudable  custom  there  used  and  approved  of,  that 
is  to  say,  that  every  customary  tenant  of  each  and  every  customary  tenement  within 
and  parcel  of  the  said  manor,  for  the  time  being,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  respectively  hath  and  had  used  and  been  accustomed  to 
have,  and  of  right  ought  to  have  had,  and  still  of  right  ought  to  have,  for  himself  or 
herself  respectively,  all  and  every  the  mines,  veins,  seams,  and  beds  of  coal  lying  or 
being  or  to  be  found  under  the  soil  of  each  and  every  of  the  said  customary  tene- 

Ex.  Div.  VIII.— 15 
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ments  respectively,  together  with  full  and  free  liberty  for  each  and  every  of  the  said 
customary  tenants  respectively,  and  for  his  or  her  workmen  or  servants,  to  open, 
search  for,  dig,  get,  and  win  the  said  mines,  veins,  seams,  and  beds  of  coal,  so  lying 
and  being  or  to  be  found  under  the  soil  of  each  and  every  of  the  said  customary 
tenements  respectively,  and  the  coals  thence  arising  to  take,  carry,  convey,  or  other- 
wise dispose  of,  at  his  or  her  free  will.  And  the  defendants  further  say,  that  long 
before  the  said  time  when  etc.,  to  wit,  on  the  26th  day  of  October,  182.5,  the  plaintiff, 
then  being  lord  of  the  said  manor,  at  his  court  holden  in  and  for  the  said  manor, 
before  Thomas  Hinckley,  Esq.,  then  steward  of  the  said  court,  granted  to  the  defen- 
dant Edward  John  Lord  Hatherton  (by  his  then  name  and  style  of  Edward  John 
Littleton,  Esq.),  and  to  John  VValhouse,  Esq.,  since  deceased  (amongst  other  things), 
the  said  customary  tenement  in  this  plea  first  mentioned,  with  the  appurtenances,  to 
hold  the  same  to  the  said  Edward  John  Lord  Hatherton  and  the  said  John  Walhouse, 
and  the  survivor  of  them,  and  their  heirs  for  ever,  at  the  will  of  the  lord  of  the  said 
manor,  according  to  the  custom  of  the  said  manor,  by  and  [220]  under  the  rents, 
customs,  and  services  therefore  due  and  of  right  accustomed ;  by  virtue  of  which  said 
grant  the  defendant  Edward  John  Lord  Hatherton,  afterwards,  and  befoi'c  the  said 
time  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  entered  into  the  said  last- 
mentioned  customary  tenement,  with  the  appurtenances,  and  became  and  was  thence 
continually  until  and  at  the  said  time  when  &c.,  seised  thereof  in  manner  aforesaid, 
and  entitled  to  the  said  mines,  veins,  seams,  and  beds  of  coal  lying  and  being  or  to 
be  found  under  the  soil  of  the  said  last-mentioned  customary  tenement ;  wherefore 
the  said  defendant  Edward  John  Lord  Hatherton,  whilst  he  was  so  seised  and  entitled 
as  aforesaid,  and  after  the  death  of  the  said  John  Walhouse,  and  before  the  said  time 
when  &c.,  to  wit,  on  the  1st  day  of  Januar}',  1839,  opened,  searched  for,  and  dug 
certain  mines,  veins,  seams,  and  beds  of  coal  then  lying  and  being  under  the  soil  of 
the  said  last-mentioned  customary  tenement,  and  then  took,  got,  won,  and  carried 
away  therefrom  divers,  to  wit,  1000  tons  of  coals,  which  are  the  same  coals  as  are  in 
the  said  declaration  and  in  the  introductory  part  of  this  plea  mentioned  :  and  the 
defendants  further  say,  that  afterwards,  and  before  the  said  time  when  &c.,  to  wit,  on 
the  day  and  year  last  aforesaid,  the  said  Edward  John  Lord  Hatherton  delivered  the 
said  coals  to  one  Eichard  Roe,  to  be  kept  by  the  said  Eichard  Eoe  to  and  for  the  use 
of  him  the  said  Edward  John  Lord  Hatherton  ;  and  the  said  Eichard  Eoe  afterwards, 
and  just  before  the  said  time  when  &c.,  to  wit,  on  the  day  and  year  la.st  aforesaid, 
in  violation  of  his  said  trust,  delivered  the  said  coals  to  the  plaintiff,  who  thereby 
then  became  and  was  possessed  thereof ;  whereupon  the  said  Edward  John  Lord 
Hatherton  in  his  own  right,  and  the  said  Henry  Brierly  as  his  servant  and  by  his 
command,  at  the  said  time  when  &c.,  took  the  said  coals  from  and  out  of  the  possession 
of  the  plaintiff,  as  they  lawfully  might  for  the  cause  aforesaid,  which  is  the  same 
conversion  and  disposition  as  [221]  in  the  introductory  part  of  this  plea  mentioned. 
Verification,  (a) 

The  second  and  third  pleas  were  precisely  similar,  except  that  they  were  pleaded 
as  to  the  ironstone  and  limestone  respectively.  The  fourth,  fifth,  and  sixth  pleas 
were  similar  to  the  first,  second,  and  third  respectively,  except  that  they  alleged  the 
cu.stom  to  be  for  every  customary  tenant  of  the  particular  customary  tenement  in 
question  to  take  the  coals,  &c.  under  the  soil  of  his  own  tenement. 

The  replication  to  each  of  the  pleas  traversed  the  custom  as  therein  alleged  ;  on 
which  issue  was  joined. 

At  the  trial  before  Cresswell,  J.,  at  the  last  Worcester  assizes,  no  evidence  was 
offered  in  support  of  the  custom  set  up  in  the  fourth  and  subsequent  pleas  ;  but  the 
question  was  as  to  the  existence  of  a  general  custom  in  the  manor  of  Cannock  and 
Eugeley,  for  the  customary  tenants  to  get  coals  and  other  minerals  under  the  soil  of 
their  respective  customary  tenement.  Li  order  to  establish  the  custom,  the  defendant 
proved  numerous  instances  of  working  for  minerals  by  the  customary  tenants  in 
different  parts  of  the  manor  (without  license  or  interruption,  so  far  as  appeared),  and 
also  gave  evidence  of  appearances  of  old  workings  in  various  places  within  the  manor. 
The  defendant  also  tendered  in  evidence  two  leases,  each  for  twenty-one  years,  by 
tenants  of  the  manor,  containing  a  clause  giving  the  lessees  a  right  to  take  minerals, 
subject  to  a  rent,  and  dated  respectively  in  1800  and  1802.     The  court  rolls  of  the 

(a)  As  to  this  form  of  plea,  see  Morant  v.  Siyn,  1  M.  &  W.  9.5. 
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manor  wore  produced,  whieli  simply  stated  the  inrolmoiit  of  certain  leases  corrc- 
spoiidiiii;  with  the  alwve  in  the  date  and  parties.  The  lattei'  of  these  two  leases,  which 
had  no  minute  or  description  upon  it  to  identify  it  with  the  entry  on  the  court  roll, 
was  rejected  ;  the  former  had  indorsed  upon  it  a  memorandum  of  the  inrolment,  and 
it  was  received  in  evidence.  The  defendant  also  gave  in  evidence  a  surrender  [222] 
of  a  customary  tenement  within  the  manor,  by  way  of  moitgage,  by  one  Thomas 
Barton  and  Eliza  his  wife,  and  the  admittance  thereon,  dated  in  May  1730.  After 
the  surrender  of  the  tenement  followed  these  words: — "Except  alway.s  to  the  afore- 
said Thomas  Barton  and  Eliza  his  wife,  and  their  heirs  and  assigns,  from  time  to 
time,  free  liberty  to  make  coal  mines,  sloughs,  or  drains,  and  all  other  things  necessary 
to  search  for  coals  within  the  lands  aforesaid,  or  any  part  or  parcel  thereof,  and  to 
convert  the  coals  so  found  to  the  sole  use  and  behoof  of  the  said  Thomas  Barton  and 
Eliza  his  wife,  their  heirs  and  assigns."  Suri'enders  of  other  tenements,  in  some  cases 
expi-essly  reserving  the  minerals  to  the  surrenderor,  in  others  passing  them  by  express 
words  to  the  sui-renderee,  were  also  proved.  The  defendant  then  gave  in  evidence 
two  accounts  of  the  stewards  of  the  adjoining  manor  of  Wyrley,  in  the  reigns  of 
Ivichard  II.  and  Henry  IV.,  taking  credit  for  payments  made  by  them  in  respect 
of  the  manor,  amongst  which,  under  the  head  of  "rent  absolute,"  was  "four  shillings 
to  the  Bishop  of  Chester;"  and  annual  payments  were  proved  to  have  been  made 
of  the  like  sum  of  four  shillings  by  the  Duke  of  Sutherland,  the  present  lord  of  the 
manor  of  Wyrley,  to  the  plaintiff,  by  the  hands  of  the  bailiff  of  the  manor  of  Cannock, 
"  for  the  manor  of  Wyrley,"  as  it  was  expressed  in  the  receipts.  It  was  contended 
that  this  payment,  unexplained,  led  to  a  presumption  that  the  manor  of  Wyrley  was 
a  subinfeudation  of  the  manor  of  Cannock,  and  therefore  that  evidence  of  the  existence 
in  the  former  manor  of  a  similar  custom  to  that  now  claimed  in  respect  of  the  latter, 
was  admissible.     The  learned  Judge,  however,  refused  to  receive  such  evi<lence. 

On  the  part  of  the  plaintiff',  a  deed  was  tendered  in  evidence,  dated  the  2nd  November, 
3  Jac.  1  (1605),  made  between  William,  Lord  Paget,  lord  of  the  manor  of  (inter  alia) 
Cannock  and  Kugeley,  of  the  one  part,  and  Sir  Walter  Aston,  and  a  gi'eat  number  of 
other  persons,  copyholders  of  the  several  manors  therein  mentioned,  of  the  other  part. 
[223]  This  deed  recited,  that  whereas  the  said  copyholders  did  severally  and  respec- 
tively hold  to  them  and  their  several  heirs,  the  several  copyholds  mentioned  in  the 
several  schedules  thereunto  annexed,  of  the  said  Lord  Paget,  as  of  his  said  several 
manors,  by  several  and  respective  copies  of  court  rolls  of  the  said  manors,  according  to  the 
sevei-al  customs  thereof,  and  by  the  several  rents  in  the  said  schedules  also  mentioned  ; 
and  whereas  also  the  customs  of  the  said  several  manors,  of  and  concerning  the  said 
copyhold  premises,  all  the  time  whereof  the  memory  of  man  was  not  to  the  contrary, 
had  been  claimed  to  be  in  such  manner  and  form  as  thereinafter  expressed  : — the  deed 
then  proceeded  to  set  forth  the  alleged  custofus,  as  to  inheritance,  descent,  guardianship, 
dower,  fines  payaljle  to  the  lord,  powers  of  leasing  and  exchange,  heriots,  the  right  of 
felling  timber  without  impeachment  of  waste,  free  common  on  the  wastes  of  the  manor, 
the  right  of  getting  heath,  tuif,  clay,  sand,  earth,  marl  an<l  gravel  on  the  waste,  escheat, 
suit  and  service  at  the  lord's  courts,  &c.  &c.  ;  but  making  no  mention  of  any  custom 
for  the  copyholders  to  take  minerals.  The  deed  then  proceeded  to  state,  that  whereas, 
at  the  humble  petition  of  the  said  copyholders,  by  them  made  to  the  said  Lord  Paget, 
and  for  consideration  of  the  sum  of  £1500  by  them  paid  to  him,  "when  he,  the  said 
Lord  Paget,  is  well  pleased  that  the  said  customs  shall  be  allowed,  ratified,  and  con- 
firmed, as  also  the  said  copyholders  are  contented  to  submit  themselves  to  the  same, 
to  the  end  certainty  may  be  left  in  that  behalf  to  their  posterity  : "  therefore  the  said 
Lord  Paget,  in  accomplishment  of  so  much  as  on  his  part  was  to  be  performed,  did, 
by  those  presents,  for  him  and  his  heirs,  allow  all  and  every  the  premises,  and  did 
thereby  ratify  and  confirm  the  said  customs  and  every  of  them,  and  was  contented 
and  well  pleased  that  the  customs  before  mentioned,  and  every  of  them,  should  for 
ever  thereafter  be  the  true  customs  of  the  said  manors,  for  and  touching  all  and  every 
the  said  customary  and  copyhold  lands  and  tenements  before  mentioned.  The  Lord 
Paget  then  further  [224]  covenanted  with  the  said  copyholders  and  every  of  them, 
and  every  of  their  heirs,  executors,  and  assigns,  that  he,  his  heirs  and  assigns,  should 
and  would  be  bound  by  the  said  customs  for  evermore  ;  and  that  the  said  copyholders, 
and  every  of  them,  their  heirs  and  assigns,  should  and  might  for  ever  theieafter  enjoy 
and  use  the  same  customs  and  every  of  them,  without  any  let,  trouble,  denial,  or 
interruption  of  him  the  said  Lord  Paget,  his  heirs  or  assigns,  or  any  of  them.     And 
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the  said  copyholders  sevenilly  covenanted  with  the  Lord  Paget,  that  the}',  their  heirs 
and  assii^iis,"  should  and  would,  at  all  times  thereafter,  submit  themselves  to  the  said 
customs,\ind  be  bound  thereby,  and  pay  and  perform  every  thing  on  their  parts  to  be 
performed  in  those  presents  mentioned  or  expressed,  &c.  Then  followed  this  clause  : 
— "  And  moreovei',  for  that  some  matter  or  point  of  custom  within  the  said  manors, 
or  some  of  them,  herein  not  mentioned  or  expressed,  may  come  in  question,  and  for 
that  also  some  doubts  may  be  made  of  the  true  exposition  of  some  matter  or  custom 
Iierein  set  forth,  or  of  some  circumstance  thereof,  therefore  it  is  fully  concluded  and 
agreed  between  all  the  said  parties,  and  every  of  them,  that  if  any  such  matter,  point, 
or  custom  shall,  upon  just  cause  come  in  question,  then  an  indifferent  jury  of  fourteen 
or  sixteen  copyholders  of  the  same  manor  where  such  doubts  shall  arise,  at  some  court 
for  that  purpose,  shall  be  impanelled,"  &c.  &c.,  to  inquire  and  make  presentment  of 
the  said  matter,  custom,  or  question,  and  that  their  presentment  should  bind  all  the 
said  parties  and  their  heirs  for  ever.  And  it  was  also  agreed,  that  none  of  the  ancient 
court  rolls  of  any  of  the  said  manors  should  be  thenceforth  shewed,  nor  should  be 
esteemed  or  taken,  to  impugn,  prejudice,  or  hurt  any  of  the  customs  in  those  presents 
specified  or  set  down  ;  and  provision  was  made  for  the  future  keeping  of  the  court 
rolls  in  a  chest,  with  four  locks  and  keys,  in  the  church  of  Cannock,  one  key  to  be 
kept  by  the  stewai-d  of  the  manors,  another  by  the  lord's  bailifl',  and  the  others  by 
two  indiflerent  copyholdei's. 

[225]  Among  the  tenements  specified  in  the  schedule  of  the  manor  of  Cannock, 
subjoined  to  this  deed,  wei'e  certain  closes,  stated  to  be  held  b}-  Thomas  Sprott,  jun., 
(one  of  the  parties  signing  the  deed),  which  were  shewn  to  be  part  of  a  tenement  of 
which  the  defendant  Lord  Hatherton  was  now  the  owner  (a) 

The  plaintift'  also  tendered  in  evidence  a  decree  in  Chancery,  dated  29th  November, 
4  Jac.  1  (1606),  in  a  suit  wherein  Sir  Walter  Aston,  knight,  and  others,  were  plaintiffs, 
and  the  Lord  Paget,  defendant ;  reciting,  that  they  the  said  complainants,  and  their 
several  ancestors  and  those  whose  estate  they  severally  have  had,  claimed  the  customs 
of  the  said  manors,  of  and  concerning  the  said  copyhold  premises,  to  be  as  thereinafter 
expressed,  for  and  touching  which  customs  and  claim  divers  suits,  questions,  and 
controversies,  had  grown  between  the  lords  of  the  said  manors  and  the  copyholders 
before  named,  and  others  before  them,  copyholders  of  the  said  premises ;  for  the  final 
ending  and  determining  of  all  which  questions,  controversies,  and  debates,  and  for 
avoiding  all  future  doubts  and  controversies  concerning  the  said  customs,  the  defen- 
dant Ijord  Paget,  and  they  the  complainants,  of  their  mutual  consents  and  agreements, 
about  six  months  then  last  past,  did  conclude  and  agree  that  the  customs  of  the  said 
several  manors,  of  and  concerning  the  said  copyhold  premises,  thenceforth  for  ever 
should  be  esteemed  and  taken  to  be  in  manner  and  form  as  thereinafter  expressed,  that 
is  to  say,  [setting  them  forth  precisely  as  in  the  deed] :  and  reciting,  that  the  com- 
plainants further  shewed  that  the  said  Lord  Paget,  in  consideration  of  the  sum  of 
£1500  to  him  by  the  said  complainants  paid,  was  well  pleased  that  the  said  customs 
should  be  allowecl,  ratified,  and  confirmed,  and  did  acknowledge  and  confess  that  he 
[226]  was  agreed  that  the  customs  before  mentioned,  and  every  of  them,  thereafter 
for  ever  should  be  the  true  customs  of  the  said  manors,  for  and  touching  all  and  every 
the  said  customary  and  copyhold  lands  and  tenements  before  mentioned,  and  had 
promised  that  he  the  said  Lord  Paget,  his  heirs  and  assigns,  and  every  of  them,  should 
and  would  be  bound  by  the  said  customs  for  evermore,  for  and  conceining  the  said 
copyhold  premises,  &c.  &c.  [proceeding  as  in  the  deed,  ante,  p.  224] :  and  stating  the 
answer  of  the  Lord  Paget,  confessing  the  allegations  of  the  liill,  and  that  he  had 
promised  and  agreed  to  all  the  conclusions,  premises,  and  agreements  therein  specified, 
all  which  he  alleged  that  he  was  ready  and  willing  to  perform  on  his  part,  and  was 
contented  that  the  same  should  appear  and  remain  of  record,  and  be  ordered  and 
deci'eed  by  the  Court  to  continue  for  ever,  &c.,  so  as  such  order  and  decree,  and  the 
said  customs,  should  extend  only  to  the  said  complainants,  their  heirs  and  assigns,  and 
to  their  copyhold  lands,  tenements,  and  hereditaments,  and  to  none  other,  and  might 
not  be  hurtful  nor  prejudicial  to  the  said  Lord  Paget,  his  heirs  nor  assigns,  of,  for,  or 
concerning   any   other  copyhold   lands   in   any    of   the  said  manors,  nor  of,  for,  or 

(a)  Much  discussion  took  place,  both  at  Nisi  Prius  and  before  the  Court,  on  the 
question  whether  the  identity  of  this  property  was  satisfactorily  established  in 
evidence :  but  it  is  assumed  for  the  purposes  of  this  report  that  it  was. 
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concerning  any  duty  out  of  the  siinio  :  it  was  thorefoie,  liy  .ind  with  the  assent  and 
consent  of  the  said  complainants  and  defendants,  ordered  and  dec-reed,  that  all  and 
every  the  said  customs,  conclusions,  and  agreements  mentioned  in  the  said  hill,  should 
have  continuance  for  ever,  in  manner  and  form  as  in  the  hill  contained,  and  that  the 
said  customs  of  the  said  several  manors  mentioned  in  the  said  hill,  and  every  of  them, 
from  thenceforth  for  ever  should  be,  and  he  esteemed  and  taken  to  be,  the  customs  of 
the  said  manors,  for  and  touching  all  and  every  the  said  customary  and  copyhold  lands 
and  tenements  before  mentioned,  in  maimer  and  form  as  in  the  said  bill  expressed, 
that  is  to  say,  [setting  forth  the  customs  in  the  same  terms  as  before.]  The  decree 
proceeded  to  confii'm  in  all  its  parts  the  agreement  stated  in  the  deed  :  and  concluded 
with  a  clause  [227]  stating  that  the  said  decree,  nor  anything  therein  contained,  nor 
any  the  customs  aforesaid,  should  extend  but  only  unto  the  said  complainants  and 
defendants,  their  several  heirs  and  assigns  for  ever,  and  to  the  .said  complainants' 
copyhold  lands,  tenements,  and  hereditaments,  and  to  none  other,  and  should  not  be 
hurtful  nor  prejudicial  to  the  said  Lord  Paget,  his  heirs  nor  assigns,  of,  for,  or 
concerning  any  other  copyhold  lands  in  any  of  the  said  manors,  nor  of,  for,  or 
concerning  any  duty  out  of  the  same. 

It  was  objected,  on  the  part  of  the  defendants,  that  the  deed  and  decree  were  not 
admissible  in  evidence,  on  the  ground  that  they  constituted  a  mere  agi'eement,  for  a 
pecuniary  consideration,  between  the  lord  and  the  particular  copyholders  who  were 
parties  to  the  deed,  in  respect  of  the  customs  which  were  in  future  to  apply  to  their 
particular  copyholds,  but  did  not  amount  to  any  admission  of  the  non-existence  of 
the  particular  custom  alleged  by  the  defendant,  so  as  to  be  evidence  against  him. 
The  learned  Judge,  however,  received  the  evidence,  holding  the  deed  to  be  a  declara- 
tion by  Sprott,  whose  estate  the  defendant  now  had,  what  were  the  then  existing 
customs  of  the  manor. 

In  summing  up  the  case  to  the  jury,  his  lordship  stated,  with  reference  to  the 
surrender  of  May  1730,  produced  on  the  part  of  the  plaintitt",  and  the  exception  of 
minerals  contained  therein,  that  he  was  not  prepared  to  say  the  steward  could  refuse 
to  make  the  entry  of  the  surrender  on  the  court  roll,  or  to  make  the  admittance 
thereon,  whatever  might  be  the  terms  of  the  exception  which  the  parties  had  intro- 
duced into  the  surrender,  and  whether  they  were,  in  point  of  fact,  entitled  to  the 
right  excepted  or  not ;  but  that  it  was  important  as  shewing  that  the  agent  of  the 
lord  had  distinct  notice  that  the  parties  were  setting  a  claim  to  the  minerals,  to  the 
prejudice  of  the  lord,  and  it  did  not  appear  that  any  proceeding  was  in  consequence 
taken  on  his  part  to  put  a  stop  to  the  work-[228]-ings.  He  made  a  similar  observa- 
tion as  to  the  other  surrenders,  and  the  lease  of  1800.  And  after  stating  all  the 
evidence,  he  left  it  to  the  jury  to  say,  whether  they  were  of  opinion  that  the  copy- 
holders of  the  manor  had  been  proved  to  have  had,  from  time  immemorial,  the 
customary  right  to  take  the  mines  and  minerals.  The  jury  found  a  verdict  for  the 
plaintiff. 

In  Easter  Term,  Sir  T.  Wilde  obtained  a  rule  ni.si  for  a  new  trial,  on  the  following 
grounds :  first,  that  the  evidence  of  the  customs  of  the  manor  of  Wyrley  ought  to 
have  Ijeen  received  in  evidence  :  on  this  point,  the  cases  of  Champian  v.  Atkinson 
(3  Keb.  90),  Duke  of  Somerset  v.  France  (1  Stra.  6.54),  and  Itowe  v.  Brenton  (8  B.  &  C. 
758  ;  3  Man.  &  R.  361),  were  cited  :  secondly,  that  the  deed  and  decree  of  1605-6  ought 
not  to  have  been  received  :  and  thirdly,  that  the  learned  Judge  had  misdirected  the  jury, 
in  stating  it  as  his  opinion  that  the  steward  was  bound  to  receive  and  inrol  surrenders 
which  professed  to  pass,  or  to  reserve,  any  right  to  which  the  surrenderer  was  not 
entitled  by  the  custom  of  the  manor,  and  therefore  had  given  too  little  eflfect  to  the 
surrenders  proved  on  the  part  of  the  defendant :  and  also  that  he  had  erroneously 
stated  the  deed  of  1605  as  evidence  of  what  were  the  immemorial  customs  of  the 
manor,  whereas  it  amounted  to  no  more  than  a  creation  of  the  customs  agreed  upon  in 
futuro. 

The  Solicitor-General,  Talfourd,  Serjt.,  R.  V.  Richards,  Whateley,  and  Whitmore, 
now  shewed  cause  against  the  rule.  1.  The  evidence  of  the  custom  of  the  manor  of 
Wyrley  was  rightly  rejected.  It  was  suggested  that  that  manor  was  a  subinfeudation 
of  the  manor  of  Cannock  ;  but  no  ground  was  laid  for  such  a  conclusion.  No  con- 
nexion was  shewn  between  the  Bishop  of  Chester,  to  whom  the  4s.  appeared  to  have 
been  paid  by  the  lord  of  the  manor  of  Wyrley  in  [229]  ancient  times,  and  the  lord  of 
the  manor  of  Cannock,  or  in  any  way  with  that  manor.     The  whole  basis,  therefore, 
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of  the  lugunicnt  for  the  defendant  on  this  point  fails,  no  connexion  whatever  being 
made  out  between  the  two  manors ;  still  less  that  that  of  Wyrley  is  a  subinfeudation 
of  the  manor  of  Cannock.  But  even  if  it  were,  it  does  not  follow  that  their  customs 
should  be  identical.  The  subinfeudation  must  have  been  anterior  to  the  statute  of 
quia  emptores,  but  at  what  date  there  is  no  evidence  whatever.  Supposing  the  sub- 
infeudation to  have  been  created  before  the  reign  of  Richard  I.,  why  may  not  the 
customs  differ^  There  is  no  foundation  for  the  argument,  unless  it  were  shewn  when 
and  how  the  manors  were  separated.  The  decision  in  Bowc  v.  Brenton  shews  no  more 
than  this, — that  where  the  inquiry  is  as  to  the  incidents  of  a  particular  estate  existing 
in  a  manor,  and  the  same  estate  is  found  to  prevail  throughout  a  district,  its  incidents 
throughout  that  district  may  be  looked  to,  to  see  what  they  are  in  the  particular 
manor.  The  evidence  was  not  tendered  in  that  case  to  prove  a  custom,  but  to  prove 
the  nature  of  the  general  tenure  in  question.  In  the  case  of  The  Duke  of  Somerset  v. 
Fmnee,  the  question  was  whether  a  fine  was  payable  by  the  customary  tenants  of  the 
manor  to  a  tenant  for  life  of  the  manor  under  a  marriage  settlement,  on  the  death  of 
the  last  admitting  loid.  Evidence  was  offered  of  instances  of  fines  paid  in  like  cases 
to  lords  of  other  manors.  Lord  Raymond,  C.  J.,  says, — "  I  have  always  looked  upon 
it  as  a  settled  principle  in  the  law,  that  the  custom  of  one  manor  shall  not  be  given  in 
evidence  to  explain  the  custom  of  another  manor ;  for  if  this  kind  of  evidence  should 
be  allowed,  the  consequence  seems  to  be  that  it  would  let  in  the  custom  of  one  manor 
into  another,  and  in  time  bring  the  customs  of  all  manors  to  be  the  same."  Reynolds,  J., 
expressed  the  same  opinion  ;  although,  upon  the  supposed  authority  of  L'kampian  v. 
Atkinson,  and  of  a  practice  alleged  at  the  bar  to  have  existed  on  the  northern  circuit, 
the  evidence  was  admitted.  [230]  Fortescue,  J.,  took  the  same  distinction  that  was 
taken  in  Howe  v.  Brenton,  between  evidence  as  to  the  custom  and  as  to  the  tenure  of 
a  manor,  and  thought  the  evidence  admissible  as  being  referable  to  the  latter  question. 
And  it  appears,  from  a  note  of  the  reporter,  that  the  Judges  of  the  Common  Pleas 
and  Exchequer  were  all  of  opinion  that  the  evidence  ought  not  to  have  been  allowed. 
It  ought,  therefore,  in  order  to  found  this  objection,  to  have  been  shewn  that  the 
manors  were  separated,  with  all  their  incidents,  since  the  time  of  legal  memory. 
[Aldeison,  B.  If  a  common  origin  were  sufhcient,  which  is  the  utmost  extent  to 
which  this  case  can  be  carried,  all  manors  have  a  common  origin,  namely,  by  grant 
from  the  Crown  ;  therefore  the  customs  of  all  manors  would  be  receivable.  For  aught 
that  appears,  these  manors  might  have  had  a  common  origin  at  periods  when  the 
customs  would  be  different.] 

II.  The  deed  and  decree  of  3  &  4  Jac.  1,  were  rightly  received  in  evidence.  It 
was  shewn  that  the  present  defendant  derived  title  to  a  portion  of  his  copyhold 
tenements  from  one  of  the  parties  to  the  deed.  Now  it  is  plain  that  that  deed  was 
executed  in  order  to  settle  for  all  time  to  come  the  disputed  customs  of  the  manor  as 
they  then  existed.  The  lord  was  thereby  conceding  the  claims  of  the  copyholders  to 
their  utmost  limit,  and  receiving  in  leturn  the  large  sum  (at  that  day)  of  £1-500  :  and 
when  they  are  stating  the  customs  of  the  manor  in  their  own  favour,  no  mention 
whatever  is  made  of  any  right  to  take  the  minerals.  Is  not  the  then  declaration  of 
the  copyholders  evidence  what  were  the  customs  of  the  manor  1  [Rolfe,  B.  The 
argument  on  the  other  side  is,  that  the  deed  is  not  evidence,  on  the  ground  that  the 
Lord  Paget  had  only  agreed,  in  consideration  of  a  sum  of  money,  to  admit  such  to  be 
the  customs  in  future.]  It  is  not  merely  an  admission  that  they  should  be  such  in 
future,  but  that  they  had  been  so  for  all  time.  It  is  put  as  being  a  payment  for 
forbearance  to  claim  more  exten-[231]-sive  rights ;  but  it  is  much  more :  it  is  an 
admission  by  both  parties  of  the  existing  customs,  and  it  is  clearly  evidence  on  a 
question  touching  the  customs  of  the  manor,  arising  at  any  time  between  the  lord  and 
the  tenant  of  one  of  the  same  tenements  therein  mentioned. 

III.  The  learned  judge  was  guilty  of  no  misdirection  whatever.  With  respect  to 
the  leases,  nothing  was  shewn  to  have  been  done  under  them,  and  at  best  they  were 
equivocal ;  because  if  the  lord  had  given  his  customary  tenant  a  license  to  work  mines, 
the  latter  would  for  that  purpose  require  such  an  agreement  with  his  tenant.  The 
supposed  misdirection  in  this  respect  is,  that  the  learned  judge  told  the  jury  the 
document  was  of  no  great  weight,  because  the  steward  was  bound  to  inrol  the  lease 
if  brought  to  him,  and  it  was  not  binding  on  the  lord.  But  it  is  in  no  sense  mis- 
direction to  give  too  much  or  too  little  weight  to  a  fact,  even  if  it  appeared  that  it 
was  done  in  this  case.     Then  as  to  the  supposed  misdirection  with  respect  to  the  deed 
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of  1605,  that  objection,  if  it  amounted  to  anything,  would  apply  against  the  admissi- 
bility of  the  evidence.  But  in  truth  there  was  no  misdirection  in  law,  and  the 
question  in  issue  was  clearly  and  fully  left  to  the  jury. 

Sir  T.  Wilde,  Ludlow,  Serjt.,  and  W.  J.  Alexander,  contr:\.  I.  As  to  the  admissi- 
bility of  the  deed  and  decree.  This  was  a  contract  by  deed  between  the  lord  and 
certain  tenants  of  the  manor,  and  the  suit  was  by  bill  for  a  specific  performance  of 
that  contract,  which  was  made  in  consideration  of  a  sum  of  £1500.  Why  should  the 
lord  exact  such  a  sum  of  money  for  admitting  the  ancient  customs  of  the  manor? 
Reputation  post  litem  motam  is  not  admissible  evidence  of  a  custom  ;  the  deed,  there- 
fore, cannot  be  receivable  on  that  footing.  This  \s  an  admission  made  on  payment 
of  a  sura  of  money  by  the  one  party  to  the  other.  As  the  mere  compromise  of  a  dispute, 
it  cannot  be  admissible  against  other  persons.  It  is  said,  however,  that  it  is  a  [232] 
mutual  admission  as  to  their  existing  rights.  Now  it  is  part  of  the  agi-eement  that 
the  ancient  court  rolls  shall  never  be  referred  to,  to  disturb  or  impugn  it:  that  is 
altogether  inconsistent  with  its  being  a  definition  of  the  ancient  rights  of  the  parties. 
Besides,  it  is  applicable  only  to  the  particular  copyhold  tenements  of  which  the  com- 
plainants were  seised,  and  all  the  admissions  have  reference  to  them  only,  not  to  the 
manor  generally.  A  custom  is  a  law  governing  the  district  generally,  and  it  is  rather 
a  prescription  than  a  custom,  if  it  apply  only  to  particular  tenements.  Here  the 
consideration  and  the  admission  are  equally  limited  to  the  particular  tenements. 
There  is  no  admission  in  terms,  that  for  the  future  the  customs  therein  set  forth  shall 
be  taken  always  to  have  prevailed.  Then  the  fact  of  the  parties  entering  into  mutual 
covenants  shews  that  the  lord  did  not  depend  on  the  deed  as  being  in  itself  a  con- 
clusive admission  of  the  existing  customs.  It  is  observable  that  the  course  of  descent 
provided  for  is  not  according  to  the  custom  of  the  manor,  but  according  to  the  course 
of  descent  at  common  law.  So  as  to  the  use  of  the  coppice  grounds ;  it  is  not  to  be 
according  to  the  custom  of  the  manor,  but  according  to  the  laws  as  to  the  realm  ; 
and  the  same  as  to  escheat.  It  is  altogether  a  conventional  arrangement  between 
the  particular  parties  to  whom  the  concessions  are  made.  Further,  it  clearly  appears 
upon  the  face  of  the  deed  itself  that  there  were  other  customs  not  expressed  therein  ; 
customs,  doubtless,  as  to  which  there  was  no  dispute,  and  which  therefore  were  not 
made  the  subject  of  the  arrangement ;  and  provision  is  made  for  settling  them  also 
if  they  should  come  in  question,  not  in  regard  to  the  manor  generally,  but  as  to  the 
parties  to  the  deed,  their  heirs  and  assigns.  And  the  decree  expressly  provides,  that 
the  customs  therein  set  forth  shall  not  prejudice  the  lord  as  to  any  other  copyhold 
lands  within  the  manor.  It  is,  in  truth,  a  protest  against  their  being  taken  to  be 
customs  of  the  manor.  This  deed,  therefore,  was  not  [233]  so  made  as  to  amount 
to  a  declaration  by  the  copyholders  of  the  ancient  customs  of  the  manor,  so  as  to 
make  it  evidence  as  reputation,  or  as  an  admission  by  a  predecessor  in  estate.  But 
even  if  it  was  admis.sible,  the  learned  Judge  misdirected  the  jury,  when  he  treated 
it  as  evidence  of  what  the  immemorial  customs  of  the  manor  were,  and  laid  it  down 
that  the  omission,  in  the  enumeration  of  the  customs,  of  any  mention  of  the  right  Lo 
take  the  minerals,  was  evidence  from  which  the  jury  might  infer  that  no  such  right 
existed  immemorially. 

II.  The  evidence  of  the  custom  in  the  manor  of  Wyrley  ought  to  have  been 
received.  The  question  is,  if  Wyrley  was  held  of  the  lord  of  the  manor  of  Cannock 
at  a  chief  rent  of  four  shillings,  what  must  have  been  the  nature  of  the  connexion 
between  the  rent  and  the  manor  1  The  payment  of  a  chief  rent  imports  the  relation 
of  landlord  and  tenant;  the  circumstance  of  its  being  paid  to  the  bailiff  of  Cannock, 
(a  manor  in  the  same  parish  and  leet),  afforded  sufficient  ground,  in  the  absence  of 
any  explanation,  for  the  conclusion  that  the  one  manor  was  held  of  the  other  ;  and 
if  the  manor  of  Wyrley  had  been  separated  fi'om  that  of  Cannock,  prima  facie  their 
customs  must  be  taken  to  have  been  the  same.  There  can  be  no  inference  of  law 
that  the  customs  have  altered,  although  in  fact  new  customs  may  by  possibility  have 
grown  up  ;  but  this  would  constitute  an  objection  to  the  value,  not  to  the  admissibility, 
of  the  testimony.  It  follows  as  a  legal  consequence,  at  all  events  until  the  presump- 
tion be  rebutted  by  negative  evidence,  that,  the  same  customs  having  of  course  been 
applicable  to  all  the  copyholds  in  the  manor  as  it  originally  existed,  upon  the 
severance  of  a  portion  of  it  by  the  subinfeudation,  the  part  severed  would  retain  them. 
There  having  been  a  time  when  the  customs  were  identical,  it  is  not  to  be  presumed 
that  on  a  sub-grant  they  have  been  altered.     The  rule  of  law,  that  the  customs  of  one 
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manor  are  not  admissible  in  evidence  on  a  question  touching  the  [234]  customs  of 
another,  is  laid  down  with  this  qualification  in  Phillipps  on  Evidence,  vol.  i.  p.  483 
(8th  edit.)  : — "  Unless  some  coiniexion  or  relation  is  proved  to  have  existed  between 
them,  as  by  shewing  that  they  were  all  formerly  held  under  the  same  lord,  or  that  the 
one  manor  was  anciently  parcel  of  the  other  manor,  such  evidence  is  not  admis.sible  :  "  in 
suppoi't  of  which  position  the  case  of  Moulin  v.  Dallison  (1  Cro.  Cai:  484)  is  referred 
to.  So  Bayley,  J.,  says,  in  Roive  v.  Brenimi  (8  B.  &  Cr.  764).  "Generally  speaking, 
a  party  cannot  be  allowed  to  prove  the  custom  of  one  manor  by  evidence  of  a  custom 
in  another,  unless  a  connexion  between  them  be  first  established."  The  cases  of 
Chainpian  v.  Atkinson  (3  Keb.  90),  and  The  Dean  and  Chap/cf  of  Eli/  v.  IVarnn  (2  Atk. 
189),  are  authorities  to  shew  that  contiguity  alone  is  sufficient  to  establish  this 
connexion,  if  the  entire  district  be  of  the  same  nature,  as  was  the  case  here.  So  also, 
the  case  of  Dnke  of  Somerset  v.  France  rests  on  the  probability  of  connexion,  and  identity 
of  customs,  which  the  same  locality  was  reasonably  presumed  to  afford.  It  is  obvious 
that  the  mode  of  shewing  such  connexion  must  vary  according  to  the  nature  of  the 
ease,  and  cannot  be  universally  the  same. 

[The  point  as  to  the  alleged  misdirection  with  respect  to  the  leases  and  surrenders 
was  abandoned.] 

Lord  Abinger,  C.  B.  This  case  has  been  fully  argued,  and  I  am  of  opinion  that 
the  rule  ought  to  be  discharged. 

Three  points  have  been  made  for  questioning  the  verdict.  The  first  relates  to 
the  non-admission  of  evidence  of  the  working  of  minerals  in  the  manor  of  Wyrley ; 
and  it  is  contended  that  evidence  was  given  to  connect  the  two  manors,  iu  such  a 
way  as  to  authorize  the  reception  of  evidence  of  the  customs  of  one  manor,  in  order  to 
throw  light  upon  the  customs  of  the  other.  The  argument  has  been  pushed  by  my 
brother  Ludlow  to  such  a  length  in  that  respect,  as  to  leave  it  a  matter  of  doubt 
vi^hether  he  [235]  does  not  contend  that  the  general  rule  is,  that  the  customs  of  one 
manor,  if  the  two  lie  contiguous,  are  evidence  of  the  customs  of  the  other.  But  I  have 
alwa^'s  understood,  from  the  practice  of  the  Courts  in  ancient  times,  which  has  not 
been  altered  to  the  present  time,  that  there  was  no  rule  better  established  or  more 
frequently  acted  upon  than  this,  that  the  customs  of  one  manor  could  not  be  given  in 
evidence  to  prove  the  customs  of  another;  because,  as  each  manor  may  haxc  customs 
peculiar  to  itself,  (and  this,  which  is  contended  for  to-day,  is  admitted  not  to  be  a 
general  or  usual  custom),  to  admit  the  peculiar  customs  of  another  manor  in  order  to 
shew  the  customs  of  the  manor  in  question,  would  be  a  very  false  guide  for  the 
purpose  of  leading  to  any  such  conclusion.  If  no  such  custom  exist,  or  can  be 
found  in  the  manor  in  question,  to  shew  that  such  a  thing  existed  in  a  neighbouring 
manor,  would  be  to  put  an  end  to  all  question  as  to  the  peculiar  customs  in 
particular  manors,  by  throwing  them  open  to  the  customs  of  all  surrounding  manors. 

But  there  are,  it  is  said,  excepted  cases ;  and  one  of  the  excepted  cases  that  is 
contended  for  is,  where  one  manor  is  held  of  another.  Now  that  is  a  new  proposition 
to  me.  I  do  not  believe  that  can  be  satisfactorily  established  by  any  case.  It  was 
the  custom  of  the  Crown,  in  very  ancient  times,  in  granting  a  manor,  to  declare  of 
what  particular  manor  held  by  the  Crown  that  manor  should  he  held.  Nobody  ever 
contended  that  this  gave  an  identity  to  the  customs  of  the  two  manors.  That  which 
was  the  ancient  custom,  was  followed  out  in  almost  all  grants  by  the  Crown  since  the 
dissolution  of  the  monasteries ;  at  least,  in  many  cases  which  have  come  under  my 
own  knowledge.  Crown  manors  were  granted  to  be  held  of  the  manor  at  East  Green- 
wich. It  therefore  is  not  at  all  a  proposition  based  upon  any  established  rule  in  West- 
minster Hall,  that  where  one  manor  is  held  of  another,  their  customs  are  identical. 
My  brother  Ludlow  argues,  that  where  one  manor  has  been  parcel  of  another,  and 
has  been  sepai-ated  by  the  lord  and  granted  [236]  out,  such  might  be  the  ease.  Iu 
order  to  make  that  case  out,  if  it  be  an  exception  to  the  general  rule,  it  should  be 
established  clearly  and  Ijeyond  all  controversy  that  the  two  manors  originally  formed 
one  manor.  That  is  not  necessarily  the  case  here.  I  do  not  see  that  "the  fact  of  one 
manor  paying  a  chief  rent,  if  you  please,  to  the  lord  of  another  manor,  is  a  necessary 
proof  that  the  two  manors  were  at  one  time  one  manor ;  and  therefore  the  foundation 
of  the  argument  fails  in  that  respect.  I  think  it  also  fails  in  the  attempt  to 
connect  these  manors  together  in  point  of  fact.  The  evidence  is,  that  this  4s.  was 
paid  to  the  Bishop  of  Chester  in  very  early  times,  for  this  manor  of  Wyrley,  as  part 
of  his  fee.     There  is  not  a  title  of  evidence  to  connect  the  Bishop  of  Chester  with  the 
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nianoi'  of  Cannock,  or  to  shew  that  the  Marquis  of  Anglesey  deiives  his  title  to  the 
manor  now  iu  question  from  the  Bishop  of  Chester.  It  may  be  so  or  it  may  not,  but 
there  is  no  evidence  to  shew  it ;  the  only  evidence  is,  that  a  receipt  is  given,  which 
shews  that  4s.  was  received  for  the  use  of  the  Earl  of  Uxbridge  by  the  bailiHof  the 
manor.  But  that  does  not  prove  how  he  came  by  it,  or  how  he  held  the  manor 
of  Cannock,  or  that  Wyrley  was  held  of  that  manor.  Then  another  argument  is,  that 
it  is  in  the  same  parish.  But  is  the  contiguity  of  the  two  manors  of  the  least 
importance?  It  is  admitted  it  is  not.  Then  it  is  within  the  same  leet.  But  tiio 
lord,  who  has  a  leet  granted  to  him,  has  it  granted  to  extend  over  his  own  and  other 
manors  in  the  neighbourhood.  There  are  well-known  insUmces  of  that  ;  for  example, 
the  Duke  of  Beaufort's  leets.  His  Grace  has  a  great  many  manors,  and  he  holds  one 
leet  for  several  manors.  In  the  North  of  England  nothing  is  more  common  than  to 
have  many  manors  compiised  in  the  same  leet.  There  is  nothing,  therefore,  in  the 
fact  of  these  manors  being  in  the  same  leet  or  the  same  parish,  which  has  the  least 
efficiency  to  connect  them  with  each  other.  I  therefore  think  it  was  not  shewn, 
because  the  two  manors  were  connected  with  the  Earl  of  Uxbridge,  that  the  one  was 
[237]  held  of  the  other ;  and  if  it  were,  I  think  that  would  not  alone  be  sufficient 
evidence  to  justify  the  proof  of  the  customs  of  the  one  manor  being  received  as 
evidence  of  the  customs  of  the  other.  The  excepted  cases,  when  we  come  to  look  at 
them,  really  stand  upon  a  very  different  footing.  The  case  of  the  manors  upon  the 
border  between  England  and  Scotland  is  one.  There  prevails  through  those  manors 
a  particular  species  of  tenure,  called  tenani^-right.  The  tenure  respecting  those  tene- 
ments is  altogether  diU'erent  from  the  tenure  respecting  copyholds  :  they  pass  by  lease 
and  release,  they  descend  from  father  to  son,  and  there  are  peculiar  customs  belong- 
ing to  that  species  of  tenure.  Now  it  being  admitted  that  in  these  manors  all  the 
tenants  hold  under  the  same  right,  if  it  should  happen  that  in  one  particular  manor 
no  example  can  be  adduced  of  what  is  the  custom  in  any  particular  case,  it  may  be 
reasonable  that  in  order  to  explain  the  nature  of  that  tenure,  which  is  not  contined  to 
one  manor,  but  prevails  in  a  great  number,  you  may  shew  what  is  the  general  usage 
with  respect  to  that  tenure ;  and  that  is  the  whole  extent  to  which  those  cases  go. 

But  there  is  another  connexion  between  manors,  which  might  possibly  admit  this 
species  of  evidence  ;  and  that  occurs  in  one  of  the  cases  which  the  learned  Serjeant 
cited.  It  is  well  known  that  in  the  mining  districts  of  Derbyshire  and  Cornwall, 
particular  customs  prevail.  The  custom  in  question  in  that  case  was  not  with  respect 
to  the  minerals,  but  as  to  the  rights  of  the  miners.  No  question  arose  with  respect 
to  the  right  to  the  minerals  as  between  the  lord  and  the  tenant ;  it  was  as  to  the 
rights  of  the  miners  as  between  each  other :  but  if  any  question  should  arise  with 
respect  to  the  right  to  the  minerals,  in  the  mining  districts,  I  do  not  pretend  to  say 
you  might  not  give  evidence  of  what  has  passed  in  one  manor,  for  the  purpose  of 
shewing  what  has  been  the  custom  as  to  the  right  to  the  minerals  in  another  manor. 
So  again,  the  case  of  lioive  v.  Brenlon,  which  has  been  cited,  stands  upon  a  ground 
perfectly  distinct.  That  was  not  at  all  a  question  of  the  customs  [238]  of  the  manor ; 
it  was  a  question  of  what  was  the  nature  of  the  tenure  of  the  assessional  tenants ; 
whether  they  belonged  to  one  manor  or  the  other,  they  held  under  the  same  title.  It 
was  not  a  manorial  title.  Since  that  case,  by  modern  acts  of  Parliament,  the  nature 
of  that  title  has,  I  believe,  been  settled ;  but  it  certainly  did  not  originate  in  their 
copyhold  interest;  it  apparently,  and  I  believe  really,  originated  in  leases  granted 
for  seven  years,  and  renewable  every  seven  years,  and  of  one  year  renewable  every  year, 
by  the  assession  courts,  embracing  the  whole  of  what  are  called  the  assessional  manors. 
That  gave  an  opportunity  to  say  such  was  the  custom,  because  at  such  a  session  such 
leases  were  granted  in  such  a  manor;  and  thus  the  judgment  of  the  Court  of  Queen's 
Bench  in  that  case  did  not  relate  to  the  tenure  or  the  custom  of  the  particular  manor, 
but  to  the  nature  of  the  assessional  tenure  in  all  the  manors,  as  ascertained  from 
what  was  done  in  the  one.  Suppose  there  had  been  no  manor  at  all,  but  in  truth  the 
land  had  been  held  under  such  assessional  tenure,  without  being  a  manor ;  it  would 
be  evidence  there  in  exactly  the  same  manner  as  if  it  had  been  a  manor.  This  shews 
that  that  decision  has  nothing  to  do  with  the  question  as  to  admittitig  the  customs 
of  one  manor  to  prove  the  customs  of  another. 

We  then  come  to  the  second  point,  which  is  the  more  material  one  in  this  case, 
viz.,  the  admissibility  of  the  deed  of  1605.  Now,  it  will  be  observed,  the  issue  the 
parties  went  down  to  try  in  this  case  was  not  an  issue  upon  the  customs  as  to  a 
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purtioiilai-  copyhoUl,  or  tho  claim  of  one  single  copyhold  tenant,  so  that  if  the  custom 
as  to  all  the  rest  were  negatived,  that  tenant  would  be  entitled  to  the  minerals  ;  but 
the  custom  which  the  defendant  undertakes  to  prove  is,  that  every  customary  tenant 
of  a  customary  tenement  within  the  manor  is  entitled  to  the  minerals.     Would  it  not 
disprove  that  issue,  to  prove  that  half  the  customary  tenants   of  that  manor  had 
positively  disclaimed  itl  that  not  only  they  never  did  claim,  but  that  they  declared 
[239]  they  were  not  entitled  to  it  ?     Now  a  custom  lies  in  reputation  ;  you  prove  a 
usage  as  far  as  you  can  prove  the  fact  from  the  time  to  which  human  memory  goes ; 
beyond  that  the  question  in  this  case  is  open  to  evidence  of  reputation  :  and  can  it  be 
denied,  that  if  you  shew  that  on  a  particular  occasion  half  of  the  tenants  all  stated 
what  their  customs  were,  and  did  not  include  this  custom  of  getting  the  minerals, 
that  is  evidence  upon  this  issue,  to  shew  what  in  early  times  the  tenants  admitted  as 
the  customs?     In  that  case  of  Eowe  v.  Brentmi,  there  were  several  instances  adduced 
of  the  tenants  of   the  particular  manors  making  a  claim  and  a  statement  of  their 
customs  ;   and   they  were    all  received,  on  the  ground  that  claims  made  fifty  or  a 
hundred  years  ago  would  be  evidence  of  what  the  tenant  alleged  to  be  the  customs. 
Therefore,  if  in  this  case  there  had  been  actually  no  proof  of  any  identity  of  the 
tenement  which  Lord  Hatherton  holds  with  that  which  Sprott  held,  who  signed  the 
deed,  I  am  not  prepared  to  say  (though  I  give  no  positive  opinion  upon  the  subject — 
it  is  not  necessary)  that  a  deed  proved  to  be  signed  by  a  great  many  of  the  customary 
tenants  a  hundred  and  fifty  years  ago,  alleging  what  the  customs  were,  or  what  they 
conceived  them  to  be,  at  that  time,  would  not  be  receivable  in  evidence,  to  negative 
the  claim  that  all  the  customary  tenants  were  entitled  to  the  minerals.      Suppose, 
instead  of  a  deed,  there  had  been  a  proceeding  at  the  manor  court  by  the  steward,  and 
it  was  entered  upon  the  court  rolls  that  the  tenants  were  called  upon  to  state  what  the 
customs  were,  that  the  steward  might  record  it ;  and  that  the  tenants  had  stated,  and 
subscribed  the  statement,  that  they  claimed  the  wood,  but  did  not  claim  the  minerals ; 
can  it  be  said  this  would  not  be  evidence  upon  an  issue  of  this  kind — the  issue  not 
being  with  respect  to  a  particular  tenement,  but  whether  a  particular  tenant  had  the 
right  because  the  whole  had  the  right  1     But  I  do  not  think  it  is  necessary  to  go  the 
length  of  deciding  specifically  that  question,  because  it  seems  to  me  there  is  abundant 
evidence  to  shew  that  Lord  Hatherton  holds  one  at  least,  if  not  more,  [240]  of  the 
tenements  held  by  Sprott,  who  signed  that  deed.     We  have,  therefore,  the  case  of  two 
parties  to  the  .same  deed,  because  the  defendant  is  made  a  party  to  it,  claiming  under 
a  party  who  signed  the  deed — Lord  Anglesey  claiming  under  the  then  lord  ;  and  the 
question  is,  whether  a  deed  signed  by  those  under  whom  both  parties  claim,  touching 
the  customs,  is  not  admissible  in  evidence.     I  think  it  is  admissible,  moi'e  especially 
when  the  case  is  of  such  a  nature  as  to  call  for  evidence  of  the  reputation  of  early 
times.     Then  what  is  this  deed  ?     It  is  a  claim  by  the  different  tenants  who  signed  it, 
to  what  they  conceive  to  be  the  immemorial  customs  of  the  manor  generally  ;  and  it 
is  an  admission  by  the  lord  of  those  customs,  so  far  as  regards  those  tenements  only. 
He  is  cautious,  though  admitting  it  generally,  not  to  admit  it  for  the  rest  of  the 
manor;   but   so    far   as    regards    their    tenements,  the    claim  they  make  to  certain 
immemorial  customs  is  confirmed  and  ratified.     It  has  been  argued  that  this  was  a 
creation  of  a  new  set  of  customs  by  convention.      I  do  not  think  the  deed  at  all 
justifies  that  interpretation  :  it  is  a  claim  of  ancient  customs  by  the  tenants,  and  a 
ratification  and  confirmation  of  the  claim  in  the  terms  stated,  by  the  lord.     It  is  true 
he  takes  care  to  prevent  any  pi-ejudice  arising  to  him  from  any  claim  by  a  tenant  who 
is  not  a  party  to  the  deed  ;  but  that  does  not  get  rid   of  the  effect  derivable,  not 
from  the  lord's  acquiescence,  but  from  the  claim  of  the  tenants.      As  between  him 
and  them,  those  are  confessedly  the  customs  of  the  manor  for  the  future,  and  are 
claimed  and  admitted  to  be  the  customs.     Then  can  any  argument  be  more  natural, 
or  arise  with  more  force  from  the  reading  of  that  document,  than  the  very  argument 
used  by  the  learned  Judge,  and  which  is  urged  against  him  as  a  misdirection?     He 
says,  when  they  are  claiming  their  ancient  usages  and  rights,  and  when  they,  in  order 
to  puichase  the  lord's  ratification  of  them,  have  given  him  a  sum  of  money,  can  it 
be    doubted    that    they   would    not    have    omitted    such    a    claim  as    this,  to    the 
[241]  minerals,  at  the  very  time  that  they  claimed  the  trees,  which  could  not  belong 
to  them  but  by  custom — when  they  claimed  the  marl  and  gravel  to  be  got  from  the 
lord's  waste?     I  own  it  appears  to  me  to  be  ;ery  strong  evidence,  much  stronger  even 
than  the  learned  Judge  represented  it,  that  at  that  time  it  did  not  enter  into  their 
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imagiuation  that  any  custom  existed  in  the  manor  that  the  customaiy  tenants  should 
have  the  minerals  ;  especially  as  it  was  proved  that  minerals  were  worked  at  that 
period,  and  that  they  were  of  some  value.  This  is  only  an  observation  to  shew  that 
they  were  less  likely  to  have  omitted  the  notice  of  them,  and  that  is  the  only  use  the 
learned  Judge  made  of  it.  Surely,  if  a  custom  exi.stcd  at  that  time  to  give  them  a 
right  to  the  minerals,  it  was  natural  to  e.xpect  they  would  not  have  omitted  it  in  an 
elaborate  and  minute  statement  of  the  customs,  and  they  have  not  stated  it.  That  is 
the  observation  of  the  learned  Judge,  an  observation  so  strong  that  I  do  not  wonder 
the  jury  should  have  felt  the  force  of  it,  as  I  think  I  should  have  felt  upon  the  same 
issue,  and  should  have  determined  that  the  usage,  of  which  evidence  was  given  for 
a  certain  period,  was  not  referable  to  any  right  founded  upon  a  custom.  On  the  other 
hand,  the  learned  Judge  makes  an  observation  very  favourable  to  the  defendant's  case  ; 
he  says,  usage  cannot  deceive  you,  because  that  is  matter  of  fact,  and  documents  may 
be  liable  to  misapprehension  and  misinterpretation  ;  and  therefore,  although  I  have 
made  this  observation  upon  the  deed,  it  is  for  your  judgment  and  consideration  :  you  are 
the  persons  to  decide  upon  it.  He  left  the  question  to  the  jury  as  fairly,  and  I  think 
as  tenderly  for  the  defendant,  as  any  judge  could  possibly  have  done,  and  there  is  no 
pretence  for  saying  there  was  any  misdirection.  He  stated  the  eftect  of  the  deed  as 
to  this  custom  :  what  occasion  was  there  to  go  into  the  question  of  other  customs] 
There  might  be  other  subordinate  and  immaterial  customs — that  would  not  answer 
the  argument.  If  among  those  customs  existed  one  to  claim  the  minerals,  was  it  not 
[242]  natural  that  they  should  claim  it  at  that  period  1  How  can  one  account  for  such 
an  omission  1  They  had  a  lord  who  would  not  even  ratify  the  customs  they  did  claim, 
unless  they  gave  him  a  sum  of  money.  I  do  not  think  it  is  purchasing  his  agreement 
to  new  customs,  but  his  acquiescence  in  the  ancient  customs.  The  question  is  what 
they  claimed  these  to  be,  and  it  cannot  be  denied  they  claimed  them  as  immemorial 
customs  ;  and  sui'ely  among  those  customs  they  would  have  claimed  the  minerals.  I 
think,  therefore,  that  the  evidence  was  properly  receivable  ;  that  the  effect  was  actually 
stronger  than  the  learned  Judge  was  disposed  to  give  to  it ;  and  consequently  that  there 
was  no  misdirection.     Upon  these  grounds,  I  think  the  rule  should  be  discharged. 

Alder.SON,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  first  point  is 
clearly  in  favour  of  the  plaintiff:  that  no  evidence  of  the  customs  of  the  manor  of 
Wyrley  was  properly  receivable.  Two  things  must  be  made  out,  in  order  to  entitle 
the  party  to  give  such  evidence  :  he  must  shew  that  the  customs  of  Wyrley  are  the 
same  as  the  customs  of  Cannock,  and  he  must  prove  that  Wyrley  was  derived  from 
Cannock.  Now,  neither  of  those  things  appears  to  me  to  be  established  at  all.  There 
is  no  evidence  which  would  at  all  have  satisfied  me  that  Wyrley  was  held  under 
Cannock.  The  only  ciicumstance  is  the  payment  to  Lord  Anglesey,  through  his 
bailiff,  upon  several  occasions,  of  4s.  It  is  clear  that  the  same  payment  was  made  in 
ancient  times  to  the  Bishop  of  Chester.  Some  connexion  between  Lord  Anglesey 
and  the  Bishop  of  Chester  is  therefore  shewn,  but  it  by  no  means  appears  that  that 
connexion  arises  out  of  the  possession  of  the  manor  of  Cannock.  It  may  be  that  it 
arises  out  of  the  possession  of  some  other  manor  ;  and  if  that  connexion  were  shewn,  it 
would  prove  that  Wyrley  was  held  of  another  manor,  and  not  of  the  manor  of 
Cannock.  The  matter  ought  not  to  be  left  in  ambiguity ;  it  should  be  shewn  by  the 
person  [243]  who  proposes  to  tender  the  evidence  of  the  customs  of  one  manor  as 
evidence  of  the  customs  of  another,  by  some  reasonable  evidence,  that  the  customs  of 
the  one  are  the  same  as  the  customs  of  the  other.  If,  indeed,  there  be  some  general 
connecting  link  between  them,  as,  for  instance,  if  the  customs  in  question  be  a 
particular  incident  of  the  genei'al  tenure  which  is  common  to  the  two  manors,  then  you 
have  a  right  to  shew  what  the  custom  of  one  manor  is  as  to  that  tenure,  for  the  purpose 
of  shewing  what  the  custom  of  the  other  manor  is  as  to  that  tenure:  but  you  must 
begin  by  shewing  that  there  is  a  general  tenure  common  to  them  both.  That  fact 
fails  here;  and  therefore  the  case  appears  to  me  to  fall  within  the  general  rule,  that 
the  customs  of  one  manor  cannot  be  given  as  evidence  of  the  customs  of  another.  The 
customs  of  manors  are  created  by  immemorial  usage  on  the  part  of  the  lord  and  the 
copyholders.  It  is  perfectly  true,  as  was  suggested  in  the  argument  by  the  Solicitor- 
General,  that,  inasmuch  as  this  was  a  manor  which  must  have  been  branched  oft",  if 
ever  it  belonged  to  Cannock,  before  the  Statute  of  (^uia  Emptores,  and  may  have 
branched  off  long  before  the  time  of  legal  memory,  there  is  nothing  to  shew  that  the 
customs  of  the  manor  of  Wyrley  might  not  have  originated  after  it  parted  from  the 
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niiuior  of  Cannock,  and  yet  lie  beyond  leg;d  tnemory.  It  appears  to  me,  therefore, 
that  the  learned  JLidgc  was  quite  right,  upon  the  evidence  before  him,  in  rejecting 
the  evidence  of  the  customs  of  the  manor  of  Wyrley. 

Then  was  he  right,  which  is  the  main  question  in  the  cause,  in  receiving  the 
evidence  of  the  deed  and  the  decree?  Now  what  is  the  issue  here'?  It  is  an  issue 
whereby  the  defendaijt  undei'takes  to  shew  that  the  customs  of  the  manor  authorize 
him  to  take  these  minerals.  He  is  to  establish  the  custom  :  he  is  to  establish  it, 
therefore,  by  evidence  either  of  acts  done  by  the  lord  and  acts  done  by  the  copy- 
holders, or  declarations  made  by  the  lord,  or  acts  which  are  entii'ely  consistent  with 
the  existence  of  such  a  custom  ;  and  anything  which  negatives  the  conclusion  to  be 
drawn  from  [244]  tho.se  acts  must  of  necessity  be  evidence  for  the  lord,  in  order  to 
negative  that  custom.  Now,  if  there  be  an  agreement,  or  an  acting  by  any  of  the 
copyholders  of  the  manor,  under  circumstances,  which,  if  it  be  true  that  they  so  acted 
and  agreed,  render  it  impossible  to  believe  in  the  existence  of  the  customs  at  the  time 
when  they  so  acted  and  agreed,  that  acting  and  that  agreement  must  be  evidence 
whereby  the  jury  would  conclude  (if  it  be  proved  to  have  occurred  after  legal  memory) 
that  the  custom  did  not  then  exist,  that  that  is  not  a  custom  from  time  immemorial, 
and  that  the  subsequent  usage,  on  which  the  defendant  relies,  is  referable  to  usurpa- 
tion, and  not  to  right.  It  is  in  that  way  that  the  learned  Judge  received  and  gave 
effect  to  the  evidence  of  the  decree  and  the  deed.  He  did  not  give  it  eff'eot  as  proving 
what  were  the  customs  of  the  manor,  but  as  negativing  this  custom,  which  the 
defendant  sets  up  as  being  a  custom  of  the  manor.  He  does  not  receive  it  as  contain- 
ing the  customs  of  the  manor,  but  as  shewing  that  the  custom  of  the  manor  which  the 
de'fendant  sets  up  does  not  exist.  That  is  the  only  use  and  only  effect  which  ought 
to  be  given,  and  which  the  learned  Judge,  as  it  seems  to  me  upon  reading  the  whole 
of  his  summing  up,  did  give,  to  the  deed  and  to  the  decree. 

Then,  if  that  deed  and  decree  were  receivable  in  evidence,  it  was  surely  very 
reasonable  for  the  judge  to  say, — when  those  acts  were  done,  would  it  not  have  been 
stated  by  the  lord  and  his  tenants,  if  the  custom  now  set  up  had  existed  at  that  time? 
He  left  that  question  fully  to  the  jury,  and  I  cannot  say  that  I  disagree  with  them  in 
the  conclusion  to  which  they  came.  But  fui-ther,  it  seems  to  me  that  the  deed  was 
receivable  in  evidence,  because  I  think  the  connexion  between  Lord  Hathertou  and 
Sprott,  who  signed  the  deed  for  his  copyhold  lands,  is  fully  made  out  as  to  the  very 
land  in  question,  upon  which  the  coal  and  other  minerals  were  got.  Upon  the  whole, 
therefore,  it  seems  to  me  that  the  evidence  was  properly  receivable  ;  and  having  read 
the  whole  of  the  summing  up  of  the  Judge  from  the  short-[245]-hand  writer's  notes, 
I  must  say,  considering  the  length  and  complexity  of  the  case,  there  is  not  only  no 
misdirection,  but  that  it  is  a  marvellously  correct  summing  up. 

GuRNEY,  E.  I  entirely  agree  with  my  Lord,  that  there  is  no  ground  whatever 
for  the  admission  of  the  evidence  with  respect  to  the  manor  of  Wyrley,  inasmuch  as 
the  defendant  wholly  failed  in  shewing  that  the  chief  rent,  even  suppo.sing  it  to  be 
the  same  which  was  paid  to  the  Bishop  of  Chester,  was  paid  to  Lord  Anglesey  in 
respect  of  the  manor  of  Cannock  ;  and  therefore  there  was  no  ground  laid  for  the 
admission  of  the  evidence.  Then  with  respect  to  the  deed,  the  identity  of  the  lauds 
which  were  held  by  Sprott  appears  to  me  to  be  clearly  made  out,  and  I  think  it  is 
clear  that  the  deed  was  admissible.  It  is  unnecessary  to  notice  the  observations  made 
by  the  learned  counsel  for  the  defendant,  about  the  overwhelming  mass  of  evidence 
which  was  given  of  the  usage.  I  only  wish  to  be  understood  as  not  assenting  to  its 
being  an  overwhelming  mass  of  evidence ;  I  think  the  evidence  of  the  usage  is  open 
to  very  strong  observations,  and  that  it  by  no  means  deserves  the  character  he  has 
given  it. 

RoLFE,  B.  I  entirely  concur  with  the  rest  of  the  Court  upon  both  points.  ^Vith 
respect  to  the  admis.sion  or  non-admission  of  the  evidence  of  the  customs  of  the  manor 
of  Wyrley,  the  ground  upon  which  I  understood  its  admissibility  to  be  rested  by 
Sir  Thomas  AVilde,  was  this  :  he  does  not  contend  generally  that  the  customs  of  an 
adjoining  manor  can  be  given  in  evidence  to  prove  the  customs  of  the  particular 
manor  in  question,  but  he  says  the  manor  of  Wyrley  stands  upon  a  distinct  footing 
from  a  mere  adjoining  manor,  for  this  reason  ;  I  undertake  to  prove,  he  says,  that  it 
is  a  sub-infeudation  of  the  manor  in  question  ;  that  it  is  a  grant  of  the  Crown,  held 
of  the  manor  of  Cannock.  Having  proved  that,  then  he  says  it  is  competent  to  him 
to  shew  what  are  the  customs  of  the  sub-[246]-infeudation,  because  thei'e  can  be  no 
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customs  in  that  manor,  which  has  arisen  from  the  sub-infeudation,  that  did  not  exist 
in  the  original  manor.  Now  I  concur  in  thinking  he  has  failed  in  shewing,  at  least 
with  that  distinctness  with  which  in  a  question  of  this  sort  it  ought  to  be  shewn,  that 
this  is  a  sub-infeudation  of  the  manor  of  Cannock.  The  most  that  can  be  said  is,  that 
he  has  given  evidence  which  is  perfect!}'  consistent  with  it,  and  may  render  it  not 
improbable  that  such  may  have  been  the  fact.  But  he  has  wholly  failed  in  proving 
the  other  step  of  the  proposition.  It  is  impossible  to  say  thci'e  might  not  be  a 
custom  existing  in  the  sub-infeudation,  different  from  those  existing  in  the  original 
manor,  for  the  reasons  stated  by  my  brother  Alderson  ;  because  it  must  lie  shewn  that 
the  sub-infeudation  took  place  after  the  time  when  the  customs  could  lawfully  have 
originated.  There  is  an  entire  failure  in  that  respect  and  therefore  upon  that  ground  it 
seems  to  me  that  the  evidence  was  properly  rejected.  I  will  just  refer  to  one  point 
upon  this  suliject,  which  was  dwelt  upon  by  my  brother  Ludlow — I  allude  to  the  case 
which  he  relied  upon,  of  Chamjnan  v.  Atkinson;  he  says  it  was  decided  there  that  in 
questions  of  this  nature  evidence  of  the  customs  of  other  manors  was  receivable. 
I  have  looked  at  that  case,  and  it  appears  to  me  to  be  wholly  different,  and  not 
to  come  at  all  within  the  .same  principle  as  this.  That  was  the  case  of  a  manor  in 
Cumlierland,  and  there  being  in  that  manor  a  custom  to  pay  a  fine  on  the  death 
of  the  tenant,  the  question  was,  whether  in  such  a  case  a  grassum  fine,  as  it  is  called, 
was  payable  when  the  lord  succeeding  was  an  infant  ;  and  upon  that  question, 
evidence  was  admitted  to  shew  what  was  the  custom  of  other  manoi's  where  the 
grassum  fine  prevailed.  That  is  not  an  analogous  case  to  the  present.  Prove  in  a 
particular  manor  that  borough  English  prevails,  and  then  you  may  see  what  the 
peculiarities  of  borough  English  are  from  other  manors  :  prove  that  gavelkind  prevails, 
and  you  may  see  what  are  the  customs  of  gavelkind  in  other  manors.  That  appears 
to  be  [247]  the  principle  on  which  the  judgment  in  that  case  proceeds  ;  it  is  in  very 
few  words,  but  it  points  out  the  extent  to  which  the  Court  meant  to  go  : — "  Evidence 
for  the  defendant  was,  that  other  manors  adjoining  had  the  same  custom,  not  to  pay 
till  age ;  which,  per  curiam,  is  good,  and  was  allowed  of  copyholds  entailed  in  the 
manors  of  Thisleworth  and  Hammersmith,  in  Middlesex."  That  I  take  to  mean  onl_v 
this,  that  when  it  was  proved  there  was  a  custom  to  entail,  then  the  Court  looked  to 
another  manor,  where  the  same  custom  of  entail  existed,  to  see  what  were  the  incidents 
of  such  tenure.  It  appears  to  me,  therefore,  that  that  ease  in  no  i-espect  established 
any  such  general  proposition  as  has  been  attributed  to  it. 

Then  the  other  question  is  as  to  the  admissibility  of  the  deed.  I  concur  entirely 
in  the  other  observations  which  have  been  made,  but  the  clear  ground  upon  which  I 
think  it  is  admissible  is,  that  it  is  distinctly  shewn  that  Lord  Hatherton  claims  in 
privity  of  estate  under  Sprott.  There  is  not  the  slightest  doubt  he  claims  an  estate 
which  he  derives  from  Sprott,  who  was  a  party  to  the  deed.  But  then  it  is  ingeniously 
suggested,  that  on  spelling  out  this  deed,  it  is  not  stated  that  the  different  copyholders 
who  signed  it,  signed  it  in  respect  of  all  their  copyhold  tenements.  Now  in  the  first 
place,  I  should  say  there  is  nothing  to  be  picked  out  of  the  deed  either  way,  but  the 
probability  of  the  case  is  that  they  did.  The  improbaliilitj^  that  the  parties  would 
not  include  the  whole  is  so  great,  that  I  should  have  inferred  that  was  the  ease  ;  but 
I  see  circumstances  in  the  deed  which  shew  me  by  necessary  inference  that  the  whole 
is  included.  See  what  the  customs  are.  One  of  them  is,  "  If  any  copyholder  die, 
the  heir  being  within  the  age  of  fourteen  years,  then  the  next  of  kin  to  whom  the 
inheritance  may  not  descend,  shall  have  the  custody  both  of  the  body  and  lands  of 
the  same  heir."  Now  the  lands  might  be  divisible,  but  if  this  custom  does  not  extend 
to  all  the  copyholders,  what  is  to  be  the  case  as  to  the  [248]  body  of  the  heir  1  the  body 
must  be  one.  It  must  be,  therefore,  that  the  party  who  signed  this  must  have  meant 
all  his  lands  to  be  included,  otherwise  there  would  be  one  party  to  have  the  custody 
of  the  body,  and  by  the  custom  some  other  person  should  have  had  the  body  in  respect 
of  the  estate.  There  are  other  customs  inconsistent  with  the  notion  of  its  not  applying 
to  all  the  lands.  The  single  heriot  on  the  death, — how  is  that  to  be  apportioned,  if 
there  were  a  variety  of  estates  to  which  this  deed  did  not  apply '? 

It  seems  to  me  therefore  distinctly  deducible  from  this  deed,  that  Lord  Hatherton's 
privy  in  estate  was  a  party  to  the  deed,  and  he  states,  as  one  of  the  parties  to  it, 
that  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  such  and  such 
were  the  customs,  and  there  is  no  mention  amongst  them  of  minerals.  Upon  such  an 
occasion,  is  it  not  to  the  last  degree  impi'obable  that  such  a  custom,  if  it  existed, 
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should  not  lie  pointed  out"?     It  seems  to  me  tliat  it  is,  ;ind  tliat  no  moie  than  the 
propel'  elleet  of  the  deed  was  given  to  it  by  the  learned  Judge;  and  that  therefore 
there  is  no  ground  to  complain,  either  of  the  admission  of  the  evidence,  or  of  the  mode 
in  which  it  was  left  to  the  jury. 
Kule  discharged. 

[249]  Walker  v.  Hatton.  Exch.  of  Pleas.  June  7,  1842. — A  messuage  and 
premises  were  demised  to  the  plaintirt  by  a  lease  bearing  date  the  10th  of  May 
1828,  for  the  term  of  twenty-one  years  from  the  25th  of  March  then  last;  which 
lease  contained  covenants  to  paint  the  outside  of  the  premises  once  in  every  three 
years,  and  the  inside  once  in  every  seven  years,  and  to  I'epair  and  keep  in  repair 
the  premises,  and  also  to  do  any  repairs  which  on  a  view  of  the  premises  by  the 
lessor  should  be  found  wanting,  of  which  notice  should  be  given. — By  a  lease 
dated  the  15th  of  June  1830,  the  plaintill'  demised  the  premises  to  the  defendant 
for  the  residue  of  the  term,  wanting  ten  days,  containing  covenants,  with  the 
exception  of  a  stipulation  as  to  painting  the  outside  wood-work,  in  precisely  the 
same  terms  as  those  contained  in  the  original  lease.  The  oi-iginal  lessors  having 
brought  an  action  against  the  plaintiff  for  breaches  of  the  covenant  to  repair,  he 
applied  to  the  defendant  to  perform  the  repairs,  and  for  instructions  as  to  the 
course  he  should  pursue  with  respect  to  the  defence  of  the  action.  The  defendant 
denied  that  any  notice  to  repair  had  been  given,  and  insisted  that  the  premises 
did  not  require  it ;  the  plaintiff  thereupon  ofi'ered  to  suffer  judgment  by  default, 
which  the  defendant  refused  to  assent  to.  The  plaintiff  then  gave  the  defendant 
notice,  that  as  he  had  denied  that  any  notice  to  repair  had  been  served,  and 
insisted  that  the  premises  were  not  out  of  repair,  he  should  traverse  the  breaches 
of  covenant  assigned,  and  try  the  question,  holding  the  defendant  responsible  for 
the  costs.  This  he  accordingly  did,  and  the  result  was,  that  the  original  lessors 
recovered  £68  damages,  and  581.  12s.  for  costs,  and  he  himself  incurred  costs 
amounting  to  531.  14s.  4d. — Held,  that  the  plaintiff"  was  not  entitled  to  recover 
from  the  defendant  the  costs  of  defending  the  action,  as  they  were  not  necessarily 
occasioned  by  the  defendant's  breach  of  the  covenant  to  repair. — Held,  also,  that 
although  the  covenants  contained  in  the  sub-lease  were  (with  the  exception  of 
that  relating  to  painting)  the  same  in  words  as  those  contained  in  the  original 
lease,  they  were,  in  effect,  substantially  different,  the  periods  at  which  the  leases 
were  granted  being  different. — Semble,  that  the  plaintiff  ought  to  have  paid  the 
amount  of  the  dilapidations  into  Court,  instead  of  defending  the  action. 

[S.  C.  2  Dowl.  (N.  S.)  263  ;  11  L.  J.  Ex.  361.     Referred  to,  Williams  v.  Williams, 
1874,  L.  R.  9  C.  P.  666 ;  Clare  v.  Dohson,  [1911]  1  K.  B.  41.] 

Covenant.  The  declaration  stated,  that,  by  an  indenture  dated  the  10th  day  of 
May,  1828,  J.  T.  Coward,  C.  T.  Coward,  S.  Henley,  and  F.  T.  his  wife,  demised  to  the 
plaintiff  a  certain  messuage  and  premises,  with  the  appurtenances,  for  the  term  of 
twenty-one  years  from  the  25th  day  of  March  then  last,  at  a  yearly  rent ;  and  that 
the  plaintiff  thereby  covenanted  with  the  lessors,  that  he  the  plaintiff,  his  executors, 
administrators,  and  assigns,  should  and  would,  at  his  and  their  own  costs  and  charges, 
once  in  every  three  years  of  the  term  thereby  granted,  well  and  sufficiently  paint 
all  the  outside  wood  and  iron  work  of  the  said  messuage  and  premises  twice  in  good 
oil  colour  ;  and  also  once  in  every  seven  years  of  the  said  term  thereby  granted  well 
and  sufficiently  paint  all  the  inside  of  the  said  messuage  and  premises  twice  in  good 
oil  colour ;  and  also  should  and  would,  from  time  to  time  and  at  all  times  during  the 
said  term  thereby  granted,  well  and  sufficiently  repair,  uphold,  support,  maintain, 
pave,  cleanse,  empty,  amend,  and  keep  the  said  messuage  and  premises,  with  the 
appur-[250]-tenances,  in,  by,  and  with  all  and  all  manner  of  needful  and  necessary 
reparations,  cleansings,  and  amendments  whatsoever  (casualties  by  fire  always 
excepted),  when,  where,  and  as  often  as  need  or  occasion  should  be  or  require  ;  and 
the  said  messuage  and  premises,  being  so  well  and  sufficiently  repaired,  supported, 
maintained,  sustained,  painted,  paved,  cleansed,  repaired,  amended,  and  kept  as  afore- 
said, should  and  would,  at  the  end  and  expiration  of  the  term  thereby  granted,  or 
other  sooner  determination  thereof,  peaceably  and  tiuietly  leave,  surrender,  and  yield 
up  unto  the  said  J.  T.  Coward,  C.  T.  Coward,  S.  Henley,  and  F.  T.  his  wife,  their 
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heirs,  executors,  administrators,  or  assigns,  together  with  all  erections  and  improve- 
ments made  and  added  or  to  be  made  and  added  thereon  or  therein,  and  all  and 
singular  other  the  fixtures  and  things  mentioned  and  comprised  in  the  sehodulo  or 
inventory  thereof  thereunder  written,  in  good  plight  and  condition  (reasonable  use 
and  wear  thereof,  and  casualties  happening  by  fire,  to  such  fixtures  in  the  meantime 
only  excepted) ;  and  further,  that  it  should  and  might  be  lawful  to  and  for  the  said 
J.  T.  Coward,  C.  T.  Coward,  S.  Henley,  and  F.  T.  his  wife,  their  heii's,  executois, 
administrators,  or  assigns,  either  alone  or  with  workmen,  at  all  reasonable  times  in  the 
daytime,  during  the  said  term,  to  enter  upon  any  part  of  the  said  demised  premises, 
to  view,  search,  and  see  the  state  and  condition  thereof,  and  upon  any  such  view  that 
he  the  plaintifi",  his  executors,  administrators,  or  assigns,  should  and  would,  u]j()u  notice 
thereof  being  left  at  the  said  demised  premises,  within  three  calendar  months  next 
after  any  such  notice,  well  and  sufticiently  repair,  amend,  and  make  good  all  and  every 
the  wants  of  reparation,  whereof  any  such  notice  should  be  given  or  left  as  afor(!said 
(damage  happening  by  tire  excepted  as  aforesaid).  After  making  pi'ofcit  of  this  inden- 
ture, the  declaration  proceeded  to  state,  that  by  another  indenture,  made  be-[251]-tween 
the  plaintitl'  and  the  defendant,  on  the  15th  day  of  June,  \S'M,  the  plaintili' demised 
the  same  premises  to  the  defendant,  for  the  term  of  nineteen  years,  wanting  ton 
days,  from  the  "JSth  of  March  then  last,  at  a  yearly  rent,  and  the  defendant  thereby 
entered  into  covenants  with  the  plaintifi",  which  were  set  out,  corresponding  pre- 
cisely in  terms  with  those  contained  in  the  original  lea.se,  save  that  the  outside 
painting  was  thereby  stipulated  to  be  done  every  three,  instead  of  every  seven  3^ears, 
and  leave  was  reserved  to  "  the  original  lessors,"  as  well  as  to  the  plaintiff,  to  enter 
and  view  the  repairs,  and  give  notice.  The  breaches  assigned  were,  that  the 
defendant  did  not  paint,  that  he  did  not  repair,  and  that,  although  the  original 
lessors  entered  upon  the  pi-emises  to  view  the  state  of  repair,  and,  finding  it  defective, 
gave  three  months'  notice  of  the  defects,  the  defendant  omitted,  within  that  period, 
to  repair  :  by  reason  of  which  said  breaches  of  covenant,  the  plaintiff  afterwarcls,  and 
befoi'e  the  commencement  of  this  suit,  to  wit,  on  the  4th  December,  1842,  was  called 
upon,  and  forced  and  obliged  to  pay,  and  did  then  pay  to  the  original  lessors,  the 
sum  of  68l.  for  their  damages,  and  581.  12s.  for  their  costs,  by  them  recovered  in  an 
action  of  covenant,  which  they  brought  against  the  plaintiff  on  account  of  certain 
breaches  of  the  covenants  entered  into  by  the  plaintiff  with  the  original  lessors  in  the  said 
indenture  firstly  mentioned  :  and  that  the  said  covenants  in  the  said  indenture  firstly 
mentioned,  and  the  said  covenants  in  the  said  indenture  lastly  mentioned,  have  a 
like  force  and  effect,  meaning  and  purport,  and  are  in  fact  the  same,  and  that  the 
breaches  of  covenant,  for  and  on  account  of  which  the  original  lessors  recovered  their 
damages  and  costs,  were  the  same  and  not  other  than  the  breaches  committed  by 
the  defendant ;  and  the  plaintifi'  was  called  upon,  and  forced  and  obliged  to  pay,  and 
did  pay  531.  14s.  4d.  for  his  costs,  by  him  incurred  in  and  about  his  defence  to  the 
said  action.  The  defendant  [252]  paid  Is.  into  coui't,  and  pleaded  that  the  plaintiff 
had  not  sustained  damage  to  any  greater  amount,  upon  which  issue  was  joined. 

At  the  trial  before  Gurnej',  B.,  at  the  Middlesex  sittings  in  last  Easter  Term, 
it  was  proved  that  the  original  lessors,  in  April  1841,  having  surveyed  the  premises 
in  question,  left  upon  them  a  notice  to  repair  the  dilapidations  mentioned  in  it,  more 
than  three  months  before  they  commenced  an  action  against  the  plaintiff.  The 
amount  of  those  dilapidations  was  estimated  by  the  lessors  at  about  £200 ;  and  upon 
an  action  being  commenced  against  the  plaintiff",  he  had  the  premises  surveyed,  and, 
finding  them  defective,  applied  to  the  defendant  to  perform  the  repairs,  and  for 
instructions  as  to  the  course  he  should  pursue  with  respect  to  the  defence  of  the 
action.  The  defendant  then  denied  that  any  notice  to  repair  had  been  served,  and 
refused  to  make  any  arrangement,  and  even  refused  permission  to  the  plaintifi"  to 
enter  and  execute  the  repairs  himself,  insisting  that  the  premises  did  not  require 
them.  The  plaintiff"  thereupon  ofl'ered  to  the  defendant  to  suff'er  judgment  by 
default,  but  to  this  step  he  would  not  assent ;  and  at  last  the  plaintiff  served  the 
defendant  with  a  notice,  that,  as  he  denied  that  any  notice  to  repair  hud  been  served 
by  the  original  lessors,  and  insisted  that  the  premises  were  not  out  of  repair,  he,  the 
plaintifii',  should  traverse  the  breaches  of  covenant  assigned  by  the  original  lessors, 
and  try  the  question,  holding  the  defendant  responsible  for  the  costs  he  might  incur 
by  doing  so.  This  course  he  ultimately  adopted,  pleading  a  plea  of  non  est  factum. 
On  the  trial  of  that  action,  the  result  was  that  the  original  lessors  recovered  £68 


464  WALKER   r.  HATTON  lOM.  &W.253.       j 

damages,  and  581.  12s.  for  costs,  and  the  plaintiff'  incurred  costs  to  the  amount  of 
531.  148.  4d.  Upon  the  plaintifl"  claiming  to  be  allowed  the  amount  of  these  costs 
as  damages  in  the  present  action,  [253]  the  defendant  objected  that  they  were  not 
the  natural  consequences  of  his  breaches  of  covenant,  and  therefore  he  was  not 
respnn.sible  for  them.  The  learned  Baron,  however,  overruled  the  objection,  reserv- 
ing leave  to  the  defendant  to  move  to  reduce  the  damages  to  £(18,  and  the  plaintiff 
recovered  a  verdict  for  1801.  6s.  -id. 

Gunning  having  obtained  a  I'ule  to  reduce  the  damages  accordingly, 

Knowles  and  Martin  shewed  cause.     The  plaintiff  is  entitled  to  retain  the  verdict 

for  the  full  amount.     He  must  either  have  paid  the  sum  demanded,  or  defended  the 

action.     He  does  the  latter,  by  which  he  puts  the  parties  to  prove  their  case,  and  the 

lessors  having  recovered  this  amount  of  damages  and  costs  from  him,  he  is  entitled 

to  have  them  repaid  him  by  the  defendant.     In  Neale  v.    IFyUie  (3  B.  &  Cr.  533  ; 

5  D.  &  R.  442),  where  the  tenant,  under  a  lease  containing  a  covenant  to  repair, 

underlet  the  premises  to  one  who  entered  into  a  similar  covenant,  and  the  original 

lessor  brought  an  action  on  this  covenant  in  the  first  lease,  and  recovered,  it  was  held 

that  the  damages  and  costs  recovered  in  that  action,  and  also  the  costs  of  defending 

it,  might  be  recovered  as  special  damages  in  an  action  against  the  undertenant  for  the 

breach  of  his  covenant  to  repair.     That  case  is  identical  with  the  present.     It  was 

determined  upon  the  ground  that  the  plaintiflF  was  entitled  to  recover  the  damages 

and  costs  which  he  had  been  compelled    to  pay  in  consequence  of  the  defendant's 

breach  of  covenant.     It  may  be  said  that  the  case  of  Fenley  v.  Watts  (7  M.  &  W.  GOl) 

has  somewhat  impaired  that  decision  ;  but  the  Court  expressly  distinguish  it  from 

Neah  v.  IFyllie  ;  and  Parke,  B.,  there  says,  "  If  the  circumstances  had  been  exactly  the 

same  as  they  were  in  that  case,  we  should  have  considered  ourselves  bound  by  it, 

although  we  cannot  help  thinking  that  the  Court  on  [254]  that  occasion   had  not 

exactly  considered  the  relation  of  the  parties,  and  the  circumstance  that  the  covenants 

were  not  in  terms  the  same."     In  Penley  v.   Watts  the  covenants  were  substantially 

different ;  here  the  covenants  are  in  effect  the  same :  and  therefore  that  case  is  no 

authority  in  the  present.     The  cases  on  breaches  of  warranty  are  applicable  to  this 

case  ;  because  there  the  question  is,  what  damages  are  the  reasonable  consequence  of 

the  breach  of  the  contract  of  warranty.     In  Lewis  v.  Pcake  (7  Taunt.  153  ;  2  Mar.sh. 

431),  the  plaintiff  recovered  the  costs  of  an  action  brought  against  him,  inconsequence 

of  his  having  warranted  a  horse  sold  to  him  by  the    defendant  with  a  warranty. 

Gibbs,  C.  J.,  there  says,  "  The  plaintiff  was  induced  by  the  warranty  of  the  defendant 

to  warrant  the  horse  to  a  purchaser;  he  gave  notice  to  the  defendant  of  the  action, 

and  receiving  no  directions  from  the  defendant  to  give  up  the  cause,  he  proceeded  to 

defend,  and  was  cast.     Those  costs  and  damages  are  therefore  a  part  of  the  damages 

which  the  plaintiff  has  sustained  by  reason  of  the  false  wai'rauty  found  against  the 

defendant."     That  language  exactly  applies  to  this  case.     [Parke,  B.     If  you  look  at 

the  opinions  expressed  by  the  Court  in  Penley  v.  Watts,  you  will  find  that  that  deci-sion 

is  very  applicable  to  this  case.]     The  covenants  there  were  not  alike,  nor  could  the 

damages  be  so  ;  here  they  are  the  same.     These  are  damages  and  costs   which  the 

plaintiff  was  compelled  to  pay  through  the  defendants'  neglect  to  repair.     In  actions 

for  breach  of  warranty,  the  plaintiff  recovers  not  only  the  dift'erence  between  the  value 

of  the  horse  and  the  price  given,  but  also  the  incidental  expenses,  and  the  keep  of  the 

horse.     In  Borrodaile  v.  Bnmton  (8  Taunt.  535),  which  was  an  action  for  breach  of 

warranty  of  a  chain  cable,  whereby  the  cable  broke  and  an  anchor  attached  to  it  was 

lost,  it  was  held  that  the  plaintiffs  might,  in  addition  to  the   value  of   the   cable, 

recover  the  value  of  the  lostan-[255]-chor  to  which  the  insufficient  cable  was  attached. 

Therefore  it  is  clear  that  the  damages  may  go  beyond  the  strict  line  contended  for  on 

the  other  side.     [Parke,  B.     In  Leivis  v.  Peake,  the  plaintiff  was  not  aware  at  the  time 

he  sold  the  horse  that  the  warranty  was  not  complied  with,  and  that  was  the  ground 

on  which  the  case  was  decided.     But  in  JFrighhip  v.  Chamlicrlain  (7  Scott,  598),  where 

the  plaintiff  had  purchased  a  horse  of  the  defendant  with  a  warranty  of  soundness, 

and  he  sold  it  with  a  like  warranty  to  J.  S.,  and  the  horse  turning  out  to  be  unsound, 

J.  S.  brought  an  action  against  him,  which  he  defended,  and  failed ;  the  jury  having 

found  that  the  plaintiff  might,  by  a  reasonable  examination  of  the  horse,  have  discovered 

that  it  was  unsound  at  the  time  he  sold  it  to  J.  S.,  it  was  held  that  he  was  not  entitled 

to  recover  as  special  damages  the  costs  incurred  by  him  in   defending  the  former 

action  ]     That  was  put  entirely  upon  its  being  an  improvident  defence,  and  that  the 
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plaintiff  could  have  found  out  the  unsoundness  by  a  I'casonablc  examination.  But 
here  the  plaintiff  was  misled  by  the  defendant's  false  statement  that  he  had  not 
received  notice,  and  also  by  his  assertion  that  the  premises  did  not  require  repairs, 
and  he  was  not  liable.  The  defence  likewise  was  not  improvident,  as  it  was  impossible 
for  the  plaintiff'  to  ascertain  what  was  the  amount  that  ought  fairly  to  lie  rcijiiircd, 
and  it  being  a  claim  for  unliquidated  damages,  ho  could  make  no  tender,  even  if  ho 
had  known  the  exact  sum.  The  only  method  by  which  he  could  ascertain  what  he 
really  ought  to  pay,  was  Ijy  bringing  the  matter  before  a  jury  to  determine  it. 

Kelly  and  Gunning,  in  support  of  the  rule.  The  case  of  Alcaic  v.  U'ljllie  is  distin- 
guishable from  the  present  in  sevei'al  respects.  The  covenants  are  not  set  out  there, 
and  it  does  not  appear  that  the  plaintiff  knew  he  had  no  defence  [256]  to  the  action. 
In  the  present  case,  the  plaintiff  well  knew  that  he  had  no  defence,  and  it  was  his 
duty  therefore  to  have  suffered  judgment  by  default.  He  had  no  right  to  go  on,  if 
he  had  no  defence,  when  a  thii'd  party  was  to  be  ultimately  made  chargeable;  and 
here  it  is  clear  he  was  aware  he  had  no  valid  defence.  Even  if  there  had  been  a 
covenant  of  indemnity,  he  would  not  have  been  justified  in  pleading  a  plea  which  he 
knew  to  be  false,  and  incurring  reckless  and  unnecessary  expense.  At  the  time  when 
Neah  v.  IFyUie,  was  decided,  tliei'o  were  no  means  of  paying  money  into  Court,  and  a 
part)^  was,  therefore,  obliged  to  suffer  judgment  by  default,  which  the  plaintiff'  in  that 
case  had  accordingly  done.  The  allegation  in  the  breach  ought  always  to  be  borne 
in  mind,  and  that  is,  that  the  plaintiff'  was  forced  and  obliged  to  pay  the  costs  and 
damages  inciu'red  ;  that  is  not  satisfied,  unless  it  be  shewn  that  the  plaintiff  was  forced 
and  obliged  to  defend  the  action,  and  unless  he  shews  that,  he  is  not  entitled  to 
recover.  He  ought  to  have  paid  money  into  Court,  and  then  might  have  been  entitled 
to  costs  up  to  the  time  of  doing  so.  As  was  said  by  Parke,  B.,  in  Penky  v.  Waits,  "It 
was  competent  to  the  plaintiff'  to  have  paid  the  money  into  Court,  and  so  not  to  have 
incurred  the  subsequent  costs."  The  notice  given  by  the  plaintiff  to  the  defendant 
clearly  shews  he  was  awai'e  he  had  no  defence.  JFrighiitp  v.  Chamberlain  establishes 
the  general  rule,  that  it  is  only  in  cases  where  the  party  believes  he  has  a  good  defence, 
and  that  belief  has  been  induced  by  the  defendant,  without  negligence  on  the  plaintiff's 
part,  that  he  can  recover  the  costs  of  defending  the  action.  Here,  moreover,  the 
covenants  are  substantially  different,  and  the  observations  of  Parke,  B.,  in  Penky  v. 
Waits,  upon  the  points  of  difference,  are  applicable.  [Parke,  B.  The  covenant  to 
repair  being  general  in  both  the  original  and  the  underlease,  they  would  be  dift'erent 
in  effect ;  because  the  defendant,  being  a  sub-lessee,  is  only  bound  to  put  the  premises 
in  [257]  the  same  condition  as  he  found  them  at  the  time  of  the  lease  to  him.  Suppose 
this  were  a  lease  of  a  new  house  for  one  hundred  years,  and  there  were  a  general 
covenant  to  repair,  and  at  the  end  of  fifty  yeai's  a  person  were  to  take  an  underlease, 
with  a  covenant  in  the  same  words,  the  latter  covenant  must  be  construed  with  refer- 
ence to  the  state  of  the  premises  at  the  time.]  That  was  so  decided  in  Stanlef/  v. 
Tm-good  (3  Bing.  N.  C.  4  ;  3  Scott,  313),  Mantz  v.  Goring  (4  Bing.  N.  C.  451 ;  S.  C. 
6  Scott,  277,  nom.  Young  v.  Mantz),  and  Gutteridge  v.  Muiujard  (1  Moo.  &  Kob.  334). 
Here  there  was  an  interval  of  more  than  two  years  between  the  two  leases,  and  the 
covenants  may  thei'efore  apply  to  a  very  different  state  of  things ;  the  one  would 
refer  to  the  state  of  repair  in  1828,  and  the  other  to  that  in  1830,  which  might  be 
widely  different;  so  that  what  would  be  a  breach  of  covenant  in  the  one  case,  might 
be  consistent  with  performance  in  the  other.  They  are,  therefore,  essentially  different. 
The  covenant  to  paint  too  varies  in  its  terms.  The  plaintiff  is  in  fact  attempting  to 
convert  the  covenant  to  repair  into  a  covenant  to  indemnify,  which  is  a  totally  different 
thing;  and  it  would  be  great  hardship  to  impose  on  the  defendant  a  liability  arising 
from  the  stipulations  of  the  original  lease,  with  the  terms  of  which  it  is  not  shewn 
that  he  was  ever  acquainted. 

Lord  A  dinger,  C.  B.  I  have  come  to  the  conclusion,  with  great  reluctance,  that 
this  lule  must  be  made  absolute.  I  do  not  think  that  the  covenant  entered  into  by 
the  defendant  extended  to  the  payment  of  the  whole  of  these  damages,  but  only 
of  that  poition  of  them  which  was  necessarily  incurred  by  the  plaintiff.  Now  the 
real  damage  he  sustained  was  the  sum  of  £68,  being  the  amount  recovered  by  the 
plaintiff  in  the  former  action.  The  costs  were  cei'tainly  incurred  by  the  pi'csent 
plaintiff  [258]  in  his  own  wrong,  for  he  could  have  put  an  end  to  the  controversy 
between  him  and  his  lessor  by  the  payment  of  that  sum  in  the  first  instance,  or  he 
might  have  subsequently  paid  it  into  Court.     If  we  held  that  any  more  damages  were 
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recoveniTile,  there  would  be  no  limit ;  the  only  safe  rule  is,  to  confine  the  verdict  to 
those  which  were  the  necessary  result  of  the  act  complained  of,  viz.  the  want  of  repair  : 
and  I  cannot  see  how  it  can  be  contended,  that  the  costs  of  both  the  plaintiff'  and  the 
defendant  in  the  foinier  action  were  the  natural  or  necessary  consequence  of  that  act. 
I  think  the  case  of  Ncale  v.  JVyllie  is  not  law,  and  that  it  was  decided  on  a  mistaken 
principle  ;  and  I  think  it  is  better  that  I  should  at  once  express  that  opinion,  than 
attempt  to  make  a  distinction  between  that  case  and  the  present,  since  making 
distinctions  which  have  no  solid  foundation  only  tends  to  keep  up  litigation.  I  concur 
in  the  decision  of  this  Court  in  I'enhy  v.  IValls,  which  governs  the  present  case. 

Parke,  B.  I  entirely  agree  with  my  Lord  Chief  Baion.  This  case  is  on  all  fours 
with  that  of  Penleij  v.  Wutts,  which  certainly  makes  it  extremely  difficult  to  support 
the  judgment  in  Neale  v.  Wyllie.  Although  the  covenants  contained  in  the  sub-lease 
are,  with  the  exception  of  that  relating  to  painting,  the  same  in  language  with  those 
contained  in  the  original  lease,  yet  they  are  different  in  substance ;  the  periods  at 
which  the  leases  were  granted  being  different.  It  is  now  perfectly  well  settled,  that 
a  general  covenant  to  repair  must  be  construed  to  have  reference  to  the  condition  of 
the  premises  at  the  time  when  the  covenant  begins  to  operate ;  and  as  the  one  lease 
was  granted  in  1828,  and  the  other  in  1830,  allowing  an  interval  of  two  years,  it  is 
clear  that  the  covenants  would  not  have  the  same  effect,  but  would  vary  substantially 
in  their  operation.  With  this  explanation,  there  is  no  distinction  between  this  case 
and  Pcnley  v.  IValts.  Then  these  costs  [259]  were  unnecessarily  incui'red  :  if  the 
plaintiff  had  paid  the  amount  of  the  dilapidations  into  Court,  they  would  have 
been  spared. 

GuRNEY,  B.  I  entirel}'  concur  with  the  rest  of  the  Court.  The  plaintiff'  may 
have  been  extremely  ill-used  ;  but  I  think  he  has  no  remedy. 

EoLFE,  B.  I  think  it  would  be  very  wrong  for  the  Court  to  strain  the  meaning 
of  covenants  to  that  which  may  be  thought  r'casonable,  whei'e  the  parties  will  not  take 
the  trouble  to  frame  them  in  language  by  which  their  meaning  can  clearly  be  ascer- 
tained. We  should  be  driven  to  great  emljarrassment,  if  we  sought  to  supply  what 
we  considered  as  reasonably  coming  within  the  intention  of  the  language  used 
by  them. 

Lord  Abinger,  C.  B.  I  wish  to  add,  that  I  am  by  no  means  clear  that,  even  if 
this  had  been  a  covenant  to  indemnify,  these  costs  would  have  been  recoverable,  as 
that  would  only  extend  to  costs  necessarily  incurred. 

Rule  absolute. 


[260]  Harris  V.  MoRRiCE.  Exch.  of  Pleas.  June  10,  1842.— The  stat.  4  &  5  Vict, 
c.  33,  is  merely  a  declaratory  act,  and  does  not  create  any  new  exemption  from 
toll. — In  an  action  of  debt  by  the  trustee  of  a  turnpike  road  against  a  lessee  of 
tolls,  the  defendant  pleaded,  that,  after  the  time  of  the  demise  to  him,  and  before 
any  rent  l)ecame  due,  the  stat.  4  &  5  Vict.  c.  33,  was  passed,  which  took  away 
certain  of  the  tolls,  and  therefore  the  lease  was  void : — Held  bad  on  general 
demurrer. 

[S.  C.  12  L.  J.  Ex.  42.] 

Debt  by  the  plaintiff,  as  a  trustee  appointed  under  a  local  act  of  the  5  Geo.  4, 
"  for  repairing  the  turnpike  road  from  Dunchurch  to  Stonebridge,  in  the  county  of 
Warwick,"  (a)  against  the  defendant,  as  lessee  of  the  tolls,  under  an  agreement  dated 
20th  May,  1841,  for  one  year  from  that  date  ;  with  counts  for  the  use  and  occupation  of 
toll-gates,  tolls,  &c.  The  defendant  pleaded  (inter  alia),  to  the  first  count  of  the  declara- 
tion, that,  at  the  time  of  the  making  of  the  said  agreement,  part  of  the  tolls  in  that 
count  mentioned  weie  certain  tolls  for  and  in  respect  of  all  a.sses,  sheep,  swine,  or  other 
beasts  or  cattle,  other  than  horses,  and  also  of  any  waggon,  cart,  or  other  vehicle,  other 

(a)  By  a  clause  of  this  act  it  was  provided,  that  all  the  powers,  provisions,  exemptions, 
&c.,  contained  in  the  stats.  3  Geo.  4,  e.  126,  and  4  Geo.  4,  c.  95,  except  such  as  were 
thereby  expressly  varied  or  repealed,  should  be  as  good  and  effectual  for  carrying  that 
act  into  execution,  as  if  they  had  been  re-enacted  and  repeated  therein. 
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than  carriages,  which  might  cross  the  said  turnpike  road  upon  which  the  said  gates 
were  erected,  or  pass  for  the  space  or  distance  of  100  yards  or  less  along  the  said  road  ; 
and  that,  after  the  making  of  the  said  agreement,  and  before  any  lent  became  due 
from  the  defendant  under  the  same,  the  stat.  4  &  5  Vict.  c.  33,  was  passed,  by  which 
the  said  tolls  were  taken  away,  whereliy  the  agreement  was  void. 

General  demurrer,  and  joinder  in  demurrer.  The  point  stated  for  ai-gunient  on 
the  part  of  the  plaintiff  was,  that  the  stat.  4  &  5  Vict.  c.  33,  did  not  make  the  said 
agreement  void. 

Peacock,  in  support  of  the  demurrer.  This  plea  is  no  answer  whatevei-  to  the 
action.  The  object  of  the  stat.  4  &  5  Vict.  c.  33,  was  to  explain  the  meaning  of  the 
pre-[261]-vious  turnpike  acts,  and  not  to  create  any  new  law  or  exemption.  The 
defendant  has  enjoyed  all  that  he  bargained  for  under  his  agreement. 

The  Court  then  called  on 

Willes,  contr<\.  The  local  act,  under  which  the  plaintiff  sues,  contains  no  exception 
in  respect  of  asses,  cattle,  iVrc,  crossing  a  turnpike  road  ;  and  although  the  4  &  5  Vict. 
c.  33,  professes  to  be  mei'ely  declaratory,  it  was  in  truth  an  enacting  statute.  The 
defendant,  consequently^  was  thereby  deprived  of  a  portion  of  the  subject-matter  of 
the  demise,  and  it  operated  as  an  eviction  by  law  ;  and  this  being  a  personal  contract, 
no  action  could  thei'cfore  be  maintained  upon  it.  S/eve.nson  v.  Lamhanl  (2  East,  .575). 
The  trustees,  however,  are  in  no  respect  prejudiced  thereby,  since  they  can  recover 
upon  the  counts  for  use  and  occupation,  upon  which  the  rent  may  be  apportioned  : 
Neale  v.  Mackenzie  (1  M.  &  \V.  747) ;  Gardiner  v.  irHUanuon  (2  B.  &  Ad.  336).  Where 
part  of  the  subject-matter  of  a  demise  is  taken  away  by  the  act  of  God,  or  of  the  law, 
which  is  not  supposed  to  do  wrong  to  any  man,  that  is  an  eviction  :  Vin.  Abr.,  Appor- 
tionment, K.  ;  Co.  Litt.  149  a.  [Alderson,  B.  Those  authorities  apply  to  the  case  of 
a  demise  of  a  definite  thing — as  a  thousand  acres.  This  is  a  demise  of  the  tolls  by 
law  payaljle.]  The  declaration  contains  an  averment  that  they  were  tolls  payable  by 
virtue  of  a  certain  act  of  Pai'liament,  and  the  plea  shews  that  part  was  taken  away 
by  a  subsequent  act  of  Parliament.  The  stat.  4  Geo.  4,  c.  16,  s.  2,  contains  an  express 
provision  for  meeting  a  similar  contingency,  in  the  exempted  case  of  lime ;  but  the 
4  &  5  Vict.  c.  33,  contains  no  such  provision,  and  the  rule  of  the  common  law  must 
therefore  a):)ply,  that  in  case  of  the  taking  away  by  law  of  part  of  the  subject-matter 
of  the  demise,  out  of  which  the  [262]  rent  was  to  issue,  that  is  an  eviction,  and  the 
rent  shall  be  apportioned. 

Lord  Abinger,  C.  B.  I  think  we  should  be  putting  a  strange  construction  upon 
the  act  of  Pai'liament,  if  we  held  that  it  rendered  this  lease  void,  merely  because  it 
alters  the  tolls  that  are  to  be  payable.  Numerous  acts  are  passed  from  time  to  time, 
aflecting  the  interests  of  persons  who  hold  under  leases,  but  the  leases  are  not  there- 
fore void.  There  is  nothing  in  the  case  like  an  eviction  by  the  landlord.  The  plea 
is  clearly  bad,  and  the  judgment  must  be  for  the  plaintiff. 

Alderson,  B.  There  are  two  answers  to  the  defendant's  plea.  In  the  first  place, 
it  appears  to  me  that  this  is  merely  a  demise  of  such  tolls  as  may  by  law  be  taken 
from  time  to  time.  What  is  the  situation  of  the  defendant?  He  appears  to  me  to  be 
merely  a  person  substituted,  under  the  provisions  for  letting  the  tolls,  for  the  trustees 
themselves,  and  consequently  entitled  only  to  the  tolls  which  they  would  otherwise 
receive.  The  substance  of  the  thing  is  not  changed  by  the  demise.  But  further,  I 
do  not  think  the  defendant  has  made  out  his  first  proposition,  that  the  statute  of  the 
4  &  5  Vict,  has  altered  the  tolls  It  is  merely  an  explanatory  act,  passed  for  the 
purpose  of  removing  doubts  on  the  construction  of  former  acts,  which  leaves  the  tolls 
as  they  wei'e  before. 

GuRNEY,  B.,  and  Eolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 


[263]  Attorney-General  v.  The  Eastern  Counties  Railway  Company,  and 
The  Northern  &  Eastern  Counties  Railway  Company.  Exch.  of  Pleas. 
1842. — The  Northern  and  Eastern  Railway  Company  were  entitled,  under  their 
acts  of  Parliament,  the  6  &  7  Will.  4,  c.  ci'ii.,  and  2  &  3  Vict.  c.  Ixxvii.,  to  con- 
struct coverings  or  buildings  by  arches  or  otherwise  over  the  public  streets  and 
thoroughfares.     If  it  were  necessary  or  reasonably  convenient  for  the  construction 
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of  their  station,  warehouses,  &c.,  at  Shoreditch,  in  like   manner  as  they  were 
entitled  to  do  for  the  construction  of  the  railwa}'  itself. 

[S.  C.  12  L.  J.  Ex.  106:  in  Equity,  2  Eailw.  Cas.  823.  Referred  to,  Lowlon  and 
Blaclcwall  Railway  v.  Limehouse  Distrid  Board  of  (Forks,  1856,  3  K.  &  J.  123; 
AUorney-General  v.  MctropoUtan  EaUway  Comjwny,  [1894]  1  Q.  B.  390.] 

This  was  a  case  sent  by  the  late  Lord  Chancellor  (Lord  Cottenham)  for  the  opinion 
of  this  Court. 

By  an  act  of  Parliament  of  the  12  Geo.  3,  o.  38,  certain  commissioners  are  named 
and  appointed,  and  constituted  commissioners  for  canying  the  said  act  of  Parliament 
into  execution,  with  power  to  appoint  other  commissioners  in  manner  therein 
mentioned  ;  and  by  the  above  act,  the  property  of  the  then  and  future  pavements  of 
the  streets,  rows,  lanes,  and  places  to  lie  paved  by  virtue  of  the  said  act,  and  all  other 
materials,  utensils,  and  things  which  should  be  provided  or  made  use  of  for  any  of 
the  purposes  of  the  said  act,  from  and  immediately  aftei'  the  passing  of  the  said  act, 
were  thereby  vested  in  the  said  commissioners,  and  they  were  thereby  authorized 
and  empowered  to  bring  or  cause  to  be  brought  any  action  or  actions,  or  to  prefer 
and  order  and  direct  the  preferring  of  any  indictment,  against  any  person  or  persons 
who  should  injure  or  destroy,  steal,  take,  or  carry  away  any  part  thereof ;  and  by 
the  said  act  also,  the  said  commissioners  may  cause  all  trees,  signs,  sign-posts,  sign- 
irons,  dyers'  racks,  dyers',  scourers',  and  barbers'  poles,  and  all  poi'ches,  pent-houses, 
boards,  spouts,  and  gutters  projecting  into  or  over  the  highways  or  footways,  and 
all  other  encroachments,  projections,  or  annoyances  whatsoever  within  the  streets, 
rows,  or  lanes,  or  courts,  yards,  alleys,  passages,  and  places  to  be  paved  by  virtue  of 
such  act,  to  be  taken  down  and  removed.  And  by  an  act  made  and  passed  in  the 
28th  year  of  the  reign  of  his  Majesty  King  George  the  Third,  among  other  things, 
further  powers  were  given  to  such  commissioners,  for  prosecuting  the  erection, 
without  leave  as  therein  mentioned,  of  hoards  within  the  said  streets  within  the 
provisions  of  the  said  act,  and  for  removing  obstructions  in  such  streets. 

[264]  Another  act  of  Parliament  was  made  and  passed  in  the  57th  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third,  intituled  "An  Act  for  better  paving, 
improving,  and  regulating  the  Streets  of  the  Metropolis,  and  removing  and  preventing 
Nuisances  and  Obstructions  therein  ; "  and  it  was  thereby  provided,  that  the  provi- 
sions thereinafter  contained  should  extend  to  all  streets  and  public  places  which  were 
then  paved,  or  which  might  be  thereafter  paved,  within  the  cities  of  London  and 
Westminster  and  borough  of  Southwark,  and  any  other  parts  of  the  Metropolis  which 
were  included  within  the  weekly  bills  of  mortality,  and  to  all  streets  and  public  places 
which  were  then  paved,  or  which  might  be  thereafter  paved,  within  the  parishes  of 
Saint  Pancras  and  Saint  Marylebone,  in  the  said  county  of  Middlesex,  except  only  any 
parts  thereof  which  might  be  therein  particularly  excepted.  And  by  the  said  act  of 
Parliament,  various  further  powers  ai'e  given  to  the  commissioners  under  the  local  act 
thereinafter  referred  to,  with  respect  to  the  streets  and  places  therein  mentioned  and 
referred  to,  and  the  removing  obstructions  therein  ;  and,  amongst  other  things,  it  was 
thereby  enacted,  that  it  should  and  might  be  lawful  to  and  for  the  said  commissioners  or 
trustees,  or  other  peisons  having  the  control  of  the  pavements  of  the  streets  atid  public 
places  in  any  parochial  or  other  district  within  the  jurisdiction  of  the  said  act,  and  for 
their  surveyor  or  surveyors  of  pavements,  from  time  to  time  and  at  all  times  thereafter 
to  regulate  or  remove,  in  such  manner  as  he  or  they  should  from  time  to  time  judge 
proper,  all  such  projections  and  obstructions  as  therein  mentioned,  from  the  point  or 
sides  or  any  house  or  houses,  or  other  buildings,  or  then  affixed  or  belonging  to,  or  which 
should  be  hereafter  affixed  or  belong  to  any  house  or  houses  or  other  buildings,  in  or 
abutting  upon  or  contiguous  to  any  streets  or  public  places  in  any  parochial  or  other 
district  within  the  jurisdiction  of  such  act,  or  to  the  owner  or  owners,  or  occupier  or 
occupiers,  of  any  such  houses  or  other  buildings,  and  which,  in  the  judgment  of  [265] 
the  said  commissioners  or  trustees,  or  other  persons  as  aforesaid,  or  of  their  surveyor 
or  surveyors  of  pavements  for  the  time  being,  then  did  or  might  obstruct  the  circula- 
tion of  light  or  air,  or  were  inconvenient  or  incommodious  to  any  passengers  along 
the  carriage-ways  or  foot-ways  of  any  of  the  said  streets  or  public  places  of  or  within 
the  jurisdiction  of  the  said  act,  or  any  part  thereof,  or  to  any  inhabitants  of  such 
parochial  or  other  district. 

The  several  above-mentioned  acts  are  public  acts. 
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The  parish  of  Christ  Church  is  within  the  wceki\'  l)ills  of  mortality. 
Among  the  streets  and  places  sul)ject  to  the  power.s  of  the  commissioners  under 
the  said  acts,  is  the  south  side  of  a  street  oi'  place  called  (loddard's-rents,  and  the  east 
side  of  a  street  called  Wheeler-street,  and  a  coni't  called  Bell-court. 

The  street  called  Goddard's-rents  is  in  length  about  12-t  feet,  and  riuis  east  and 
west,  and  is  terminated  at  the  west  end  thereof  by  Cock-hill,  which  commences  at  the 
west  end  of  Goddard's-rents,  at  very  nearly  right  angles  therewith,  and  runs  to  the 
north  into  Anchor-street ;  and  the  said  street  called  Goddaid's-rents  is  terminated  at 
the  east  end  thereof  by  Wheeler-street,  which  runs  north  and  south  across  the  said 
east  end  of  Goddard's-rents  into  Anchor-street  aforesaid  ;  and  on  the  east  side  and 
out  of  Wheeler-street,  the  said  court  called  Bell-court  runs  in  an  easterly  direction. 

The  line  of  division  between  the  parish  of  Christ  Church  and  the  parish  of  St. 
Matthew,  Bethnal-green,  runs  along  the  centre  of  Goddard's-rents,  the  north  side  of 
such  line  being  in  the  parish  of  St.  Matthew,  Bethnal-green.  The  line  of  division 
between  the  said  parishes  of  Christ  Church  and  St.  Matthew,  Bethiuil-green,  for  part 
of  the  way  up  Wheeler-street,  on  the  north  side  of  the  termination  of  Goddard's-rents, 
is  in  the  centre  of  Wheeler-street,  the  west  side  of  such  line  being  in  the  parish  of  St. 
Matthew,  [266]  Bethnal-green,  and  the  east  side  thereof  in  the  parish  of  Christ 
Chui'ch.     The  whole  of  the  court  called  Bell-court  is  in  the  parish  of  Christ  Church. 

An  act  of  Parliament  was  made  and  passed  in  the  6th  and  7th  years  of  the  reign 
of  his  late  Majesty'  King  William  the  Foui'th,  intituled  "An  Act  for  making  a  Railway 
from  London  to  Norwich  and  Yarmouth,  by  liomford,  Chelmsford,  Colchester,  and 
Ipswich,  to  be  called  the  '  Eastern  Counties  Kailway ' ; "  and  the  last-mentioned  act 
was  amended,  and  the  powers  thereby  given  enlarged,  by  another  act  made  and  passed 
in  the  1st  and  2nd  years  of  the  reign  of  her  present  Majesty,  intituled  "An  Act  to 
amend  and  enlarge  the  Powers  ancl  Provisions  of  the  Act  relating  to  the  Eastern 
Counties  Railway  ;"  and  by  each  of  these  acts  it  was  provided  that  the  same  should 
be  deemed  and  taken  to  be  public  acts,  and  should  be  judicially  taken  notice  of 
as  such. 

Another  act  of  Parliament  was  made  and  passed  in  the  6th  and  7th  years  of  the 
reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  "  An  Act  for  making  a 
Railway  to  form  a  communication  between  London  and  Cambridge,  with  a  view  to  its 
being  extended  hereafter  to  the  Northern  and  Eastern  Counties  of  England  ; "  and  by 
this  act,  also,  it  was  provided  that  the  same  should  be  deemed  and  taken  to  be  a 
public  act,  and  should  be  judicially  taken  notice  of  as  such. 

Another  act  of  Parliament  was  made  and  passed  in  the  2nd  and  3rd  years  of  the 
reign  of  her  present  Majesty,  intituled  "  An  Act  to  enable  the  Northern  and  Eastern 
Railway  Company  to  alter  the  Line  of  their  Railway,  by  forming  a  Junction  with  the 
Eastern  Counties  Kailway,  to  provide  a  Station  and  other  Works  in  Shoreditch,  and 
to  amend  the  Act  relating  to  the  Northern  and  Eastern  Railway  ;"  and  by  this  act, 
also,  it  was  provided  that  the  same  should  be  deemed  and  taken  to  be  a  public  act, 
and  should  be  judicially  taken  notice  of  as  such. 

[267]  The  Eastern  Counties  Railway  Company,  under  the  powers  contained  in  the 
acts  for  that  purpose,  proceeded  to  take  the  necessary  premises  for  the  making  of  the 
Eastern  Counties  Railway,  and  the  line  of  such  railway  was  constructed  upon  a  viaduct, 
of  the  average  height  of  twenty  feet  or  thereabouts,  carried  by  means  of  arches  over 
the  several  streetsand  places  which  it  crossed.  Prior  to  the  passing  of  the  act  2nd  & 
3rd  of  her  present  Majesty,  the  viaduct  had  been  constructed  in  the  vicinity  of  the 
places  before  mentioned,  crossing  Wheeler-street  by  an  arch,  and  preparations  had 
been  made  for  forming  the  station  of  the  Eastern  Counties  Railway  Company  in  the 
same  immediate  vicinity,  and  on  a  level  with  the  viaduct.  The  two  companies,  under 
the  power  given  to  them,  purchased  and  pulled  down  the  houses  on  each  side  of 
Goddard's-rents,  and  the  houses  on  Cock-hill,  and  the  houses  on  each  side  of  Wheeler- 
street,  to  the  south  of  Goddard's-rents,  at  its  junction  with  Wheeler-street,  and  the 
said  respective  companies  also  purchased  and  pulled  down-  some  of  the  houses  in 
Bell-court. 

Goddard's-rents  and  Cock-hill  have  always  been  and  are  public  thoroughfares  for 
passenger-s,  with  a  carriage  way  from  Wheeler-street  along  Goddard's-rents  to  the  end 
of  Cock-hill,  where  posts  precluded  any  thoroughfare  for  carriages.  Bell-court  has 
also  been  and  is  a  public  thoroughfai'e  for  foot  passengers,  .and  Wheeler-street  has 
also  been  and  is  a  public  thoroughfare  for  carriages.      The  said   courts  and   places 
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continue  to  bo  of  the  same  width  as  they  respectively  were  before  the  houses  were 
pulled  down  and  removed. 

After  the  passing  of  the  said  act  2nd  &  3rd  of  her  present  Majesty,  preparations 
were  made  for  covering  over  the  whole  of  Goddard's-rents  and  part  of  Cock-hill,  and 
crossing  Wheeler-street  and  covering  over  part  of  Bell-court,  such  covering  over  the 
said  several  places  being  intended  for  the  laying  and  constructing  a  railway  or  railroad 
from  the  in-[268]-tended  station  of  the  Northern  and  Eastern  Railway  Compan}'  to 
the  Eastern  Counties  Eailway,  and  also  for  the  constructing  of  certain  other  works, 
the  said  companies  claiming  to  be  entitled  to  construct  by  the  means  aforesaid  a  station 
and  depot,  with  the  necessary  warehouses,  buildings,  works,  and  conveniences. 

The  case  then  stated  the  filing  of  an  information  in  the  Court  of  Chancery,  praying 
an  injunction  against  the  Eastern  Counties  Kailway  Compan}'  and  the  Northern  and 
Eastern  Kailway  Company,  and  each  of  them,  to  restrain  them  "  from  constructing  or 
erecting  and  making,  or  causing  to  he  constructed  or  erected  and  made,  any  covering 
or  building  over  the  way  or  passages  through  Goddard'.s-rents,  or  over  the  way  or 
passage  through  Cock-hill,  or  over  Wheeler-street  and  Bell-eourt,  and  from  doing  any 
act  whereby  or  by  means  whereof  the  free  admission  of  the  light  and  air  in  or  to  the 
said  streets  or  passages  might  be  obstructed  or  hindered  :  "  a  motion  made  in  pursuance 
of  notice,  in  the  same  terms,  and  an  order  made  by  the  Lord  Chancellor,  dated  I7th 
August,  1841,  whereby  his  lordship  ordered  that  an  injunction  should  be  awarded,  to 
restrain  the  defendants,  the  Eastern  Counties  Railway  Company,  and  the  Northern 
and  Eastern  Railway  Company,  their  agents,  servants,  and  workmen,  from  constructing 
or  making  any  covering  or  building  over  the  way  or  passage  through  Goddard's-rents, 
or  over  the  way  or  passage  through  Cock-hill,  or  over  Wheeler-street,  or  over  the  way 
or  passage  through  Bell-court,  in  the  information  and  bill  mentioned,  further  or 
otherwise  than  might  be  necessary  for  the  purpose  of  constructing  a  railway  from  the 
station  of  the  Northern  and  Eastern  Railway  Company  to  the  Eastern  Counties 
Railway  Company,  in  pursuance  of  the  power  given  by  an  act  passed  in  the  2nd  and 
3rd  years  of  the  I'eign  of  her  present  Majesty,  intituled,  &c.  And  that,  by  consent 
of  the  Attorney-General,  it  was  ordered  that  a  case  be  made  for  the  opinion  of  the 
Judges  of  Her  Majesty's  [269]  Court  of  Exchequer,  upon  the  following  question, 
viz. : — Whether  the  said  defendants,  the  Eastern  Counties  Railway  Company  and  the 
Northern  and  Eastern  Railway  Company,  both  or  either  of  them,  were  entitled  to 
construct  or  make  any  covering  or  building  over  the  way  or  passage  through  Goddard's- 
rents,  or  over  the  way  or  passage  through  Cock-hill,  or  over  Wheeler-street,  or  over 
the  way  or  passage  through  Bell-court,  in  the  information  and  bill  mentioned,  further 
or  otherwise  than  might  be  necessary  for  the  purpose  of  constructing  a  railway  from 
the  station  of  the  Northern  and  Eastern  Railway  Company  to  the  Eastern  Counties 
Railway,  in  pursuance  of  the  said  powers  contained  in  the  before-mentioned  act  of 
Parliament. 

The  defendants,  the  Eastern  Counties  Eailway  Company  and  the  Northern  and 
Eastern  Railway  Company,  insist,  that  under  the  powers  given  to  them  by  the  said 
acts  of  Parliament,  or  one  of  them,  they,  or  one  of  them,  have  or  has  power  to  cover 
over  for  other  purposes,  as  before  mentioned,  than  may  be  necessary  for  the  purpose 
of  constructing  a  railway  or  railroad  from  the  station  of  the  Noi-thern  and  Eastern 
Railway  Company  to  the  Eastern  Counties  Railway,  the  ways  and  passages  in  the 
information  mentioned,  and  parts  of  them. 

The  Attorney-General,  for  the  relator.  The  acts  of  Parliament  referred  to  in  the 
case  (a)  do  not  authorize  the  [270]  Northern  and  Eastern  Railway  Company  to  arch 

(a)  The  following  are  the  material  sections  of  the  railway  acts  : — 
6  &  7  Will.  4,  c.  ciii.  s.  31,  after  giving  the  Company  (the  Northern  and  Eastern 
Eailwa}'  Co.)  the  power  of  entering  upon  lands,  &c.,  enacts,  "that  for  the  purposes 
and  subject  to  the  provisions  and  restrictions  of  this  act,  it  shall  be  lawful  for  the  said 
Company,  their  agents  and  workpeople,  and  all  other  persons  by  them  authorized,  to 
make  or  construct  upon,  across,  under,  or  over  the  said  railway  or  other  works,  or  any 
lands,  streets,  hills,  valleys,  roads,  railroads,  or  tramroads,  rivers,  canals,  brooks, 
streams,  or  other  waters,  such  inclined  planes,  tunnels,  embankments,  aqueducts, 
bridges,  roads,  ways,  passages,  conduits,  drains,  piers,  arches,  cuttings,  and  fences,  as 
the  said  Company  shall  think  proper,  and  to  divert  or  alter  the  course  of  any  roads  or 
ways,  or  to  raise  or  sink  any  roads  or  ways,  the  more  conveniently  to  carry  the  same 
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over  public  thoroughfares  for  any  other  purpose  than  the  con-[271]-struction  of  their 
line  of  railway.  They  have  no  power,  therefore,  to  arch  them  over  for  the  purpose 
of  erecting  a  station.  The  5th  section  of  the  2  &  3  Vict.  c.  Ixxvii.  does  no  more 
than  give  them  the  power  of  providing  a  station,  yard,  warehouses,  &e.,  hut  says 
nothing  as  to  the  manner  of  its  construction.  The  31st  section  of  the  6  &  7  Will.  4, 
c.  ciii.  empowers  them  to  make  or  construct  "upon,  across,  under,  or  over  any  lands, 
streets,  i^-c,  such  inclined  planes,  tunnels,  embankments,  &c.,  &c.,  arches,  cuttings, 
and  fences,  as  they  shall  think  proper,"  ....  "and  also,  in  and  upon  the  .said  railway 
or  any  lands  adjoining  or  near  thereto,  to  erect   and   inclose  such   toll  and   other 

over  or  under,  or  by  the  side  of  the  said  railway ;  and  also  in  or  upon  the  said  railway, 
or  any  lands  adjoining  or  near  thereto,  to  erect  and  make  such  toll  and  other  houses, 
warehouses,  yards,  stations,  engines,  and  other  works  and  conveniences  connected  with 
the  said  railway,  as  the  said  Company  shall  think  proper  ;  and  also  from  time  to  time 
to  alter,  repair,  &c.,  and  generally  to  do  or  execute  all  other  matters  and  things 
necessary  or  convenient  for  constructing,  maintaining,  altering,  or  repairing  and  using 
the  said  railway  and  other  works  by  the  said  act  authorized,  the}'  the  said  Company 
doing  as  little  damage  as  may  be,  &c.,  and  making  satisfaction,  &c." 

The  2  &  3  Vict.  c.  Ixxvii.,  s.  1,  recites,  "that  it  would  be  greatly  beneficial  to  the 
Northern  and  Eastern  Railway  Company,  and  also  of  advantage  to  the  public,  that 
the  Northern  and  Eastern  Railway  should  be  provided  with  a  station,  yard,  ware- 
houses, and  other  conveniences,  near  to  the  London  depot  or  terminus  of  the  .said 
Eastern  Counties  Railway." 

Sect.  5  enacts,  "  that  it  shall  be  lawful  for  the  said  Northern  and  Eastern  Railway 
Company,  and  they  are  hereby  empowered,  to  provide  a  station,  depot,  and  yard,  and 
to  erect  warehouses,  and  such  other  buildings,  works,  and  conveniences,  with  all 
necessary  approaches,  as  they  shall  think  proper  for  the  purposes  of  their  said  railway 
undertaking,  and  to  construct  a  railway  from  such  station  to  join  the  said  Eastern 
Counties  Railwa}',  in  the  respective  parishes,  townships,  and  extra-parochial  places 
of  Saint  Matthew,  Bethnal  Green,  Christ  Church,  Spitalfields,  and  St.  Leonards, 
Shoreditch." 

Sect.  6.  "  It  shall  be  lawful  for  the  said  Northern  and  Eastern  Railway  Company, 
and  they  are  hereby  empowered,  for  the  purposes  aforesaid,  to  take  the  lands  and 
buildings  described  in  the  schedule  to  the  said  act ;  and  all  the  clauses,  powers,  pro- 
visions, directions,  regulations,  liabilities,  and  restrictions  contained  in  the  said 
Northern  and  Eastern  Railway  Act,  and  in  any  act  passed  for  extension  of  the  same 
act,  relating  to  the  compulsory  purchase  of  lands  for  making  the  said  Northern  and 
Eastern  Raihvay,  shall  extend  and  apply  to  the  purchase  of  lands  and  buildings  for 
the  railway  hereby  authorized  to  be  made,  and  for  the  station,  depot,  yard,  warehouses, 
works,  buildings,  conveniences,  and  approaches  hereby  authorized  to  be  made  and 
provided,  as  fully,  to  all  intents  and  purposes,  as  if  such  clauses,  powers,  provisions, 
directions,  regulations,  and  restrictions  were  herein  repeated  and  re-enacted,  with 
respect  to  the  land  and  buildings  hereby  authorized  to  be  taken  as  aforesaid." 

Sect.  67.  "  In  crossing  all  roads,  public  roads,  courts,  and  alleys  in  the  said 
parishes,  respectively,  for  the  purposes  of  making  the  said  railway  hereby  authorized 
to  be  made,  the  said  railway  shall  be  so  formed,  and  for  ever  continue,  as  to  leave  a 
clear  and  open  space  for  such  streets,  roads,  public  ways,  courts,  and  alleys  ;  and  that 
all  arches  underneath  the  last-mentioned  railway  shall  open  across  the  whole  width  of 
such  roads,  streets,  public  ways,  coui'ts,  and  alleys,  including  the  footpaths  thereof 
respectively  ;  and  that  the  forms  of  the  said  arches  shall  be  either  semi-ellipses  or 
segments  of  arches,  and  that  none  of  the  said  arches  shall  be  less  than  sixteen  feet 
clear  in  height ;  and  that  the  present  levels  of  the  said  roads,  street.s,  and  public  ways, 
shall  not  in  any  manner  be  altered  or  interfered  with,  unless  in  cases  where  the  com- 
missioners of  paving,  or  trustees  holding  jurisdiction  over  such  streets,  &c.,  shall 
consent,  in  writing,  that  the  said  archway  shall  be  of  less  dimensions,  or  that  the 
levels  of  an}'  such  roads,  &c.  shall  be  altei'cd." 

Sect.  73.  "Nothing  in  this  act  contained  shall  extend  to  prejudice,  derogate,  or 
diminish  any  of  the  privileges  of  any  parish  over  which  the  .said  railway  shall  pass, 
under  and  by  virtue  of  the  said  act  of  the  57  Geo.  3,  or  any  local  act  or  acts  of 
Parliament,  but  that  the  same  shall  be  in  full  force  and  efi'ect  as  if  this  act  had  not 
been  passed." 
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houses,  warehouses,  yards,  stations,  and  other  works  and  conveniences  connected 
with  the  said  railway,  .as  the  said  company  shall  think  i}ropei' ;"  and  generally  "  to 
do  and  execute  all  other  matters  and  things  necessary  or  convenient  for  constiucting, 
maintaining,  &c.,  the  said  railway  and  other  works  by  the  said  act  authorized  :"  but 
the  terms  of  this  clause  do  not  authorize  to  erect  a  station  over  a  street.  The  powers 
and  authorities  given  by  this  section  are  to  be  [272]  construed  reddendo  singula 
singulis.  The  company,  therefore,  can  erect  stations  only  in  and  upon  the  railway 
itself,  or  any  adjoining  lands  ;  the  power  to  make  erections  over  streets  being  confined, 
by  the  proper  construction  of  the  clause,  to  such  as  are  necessary  in  the  construction 
of  the  line  of  railwa}'.  It  is  always  to  be  remembered,  that  acts  of  Parliament  of  this 
kind,  being  in  the  nature  of  bargains  between  the  undertakers  and  the  public,  are 
not  to  receive  an  extended  construction  as  against  the  latter. 

The  Solicitor-General,  for  the  defendants.  Upon  a  comparison  of  the  several 
clauses  of  these  acts  of  Parliament,  it  is  clear  that  both  these  comp.anies  have  the 
power  of  erecting  stations,  as  well  as  constructing  the  line  of  railway  itself,  upon 
arches  thrown  over  the  public  streets.  It  is  obvious  that  without  stations  the  railway 
would  be  useless.  The  Eastern  Counties  Eailway  had,  as  appears  by  the  case,  already 
carried  their  line  of  railway  over  Wheeler-street.  Now  the  2  &  3  Vict.  c.  Ixxvii. 
recites,  in  the  preamble,  that  it  would  be  of  advantage  to  the  public  that  the  Northern 
and  Eastern  Counties  Eailway  should  have  a  station  near  the  depot  of  the  Eastern 
Counties  Railway  ;  and  the  5th  section  then  proceeds  to  empower  the  former 
Company  to  provide  a  station,  warehouses,  &c.,  and  to  construct  a  railway  from  such 
station,  to  join  the  Eastern  Counties  Railway.  The  two  railroads,  therefore,  were 
cleaily  intended  to  be  upon  the  same  level,  and  it  was  essential  that  the  new  station 
should  be  on  that  level  also.  Then  sect.  6  enacts,  that  all  the  powers,  provisions, 
&c.,  in  the  Northern  and  Eastern  Railway  Act,  6  &  7  Will,  i,  c  ciii.  shall  apply  to 
the  purchase  of  land  and  buildings  for  the  railway  thereby  authorized  to  be  made, 
and  for  the  station,  depot,  &c.  thereby  authorized  to  be  made  and  provided,  as  if  they 
were  therein  repeated  and  re-enacted.  Those  words  clearly  incorporate  into  this 
act  the  provisions  of  the  6  &  7  Will.  4,  c.  ciii.  s.  31,  and  amongst  them  that  of 
making,  for  the  [273]  purposes  as  well  of  the  new  line  of  railway  as  of  the  station, 
arches  over  the  public  streets.  [He  contended  also  that  the  commissioners  under  the 
Paving  Acts  had  no  power,  under  their  acts,  to  control  these  proceedings  of  the 
railway  companies;  but  as  the  Court  did  not  give  judgment  on  this  point,  that  part 
of  the  argument  is  omitted.] 

The  Attorney-General,  in  reply,  insisted,  that  as  the  73rd  section  of  the  2  & 
3  Vict.  c.  Ixxvii.,  expresssly  enacted  that  nothing  therein  contained  should  prejudice 
or  diminish  the  privileges  of  any  parish  over  which  the  railroad  should  pass,  the 
Paving  Commissioners  had  the  power,  under  their  acts,  of  removing  any  part  of  the 
railroad  which  should  be  an  obstruction  to  the  street. 

Cur.  adv.  vult. 

The  following  certificate  was  afterwards  sent  to  the  Court  of  Chancery  :  — 

"  We  are  of  opinion  that  the  Northern  and  Eastern  Counties  Railway  Company 
were  entitled,  if  it  was  necessary  or  reasonably  convenient  for  the  construction  of  a 
station  and  proper  warehouses,  to  construct  and  make  coverings  or  buildings,  by 
arches  or  otherwise,  over  the  public  streets  mentioned  in  the  said  case,  in  like  manner 
as  they  were  entitled  to  do  for  the  construction  of  the  railway  itself ;  and  that  by 
their  last  act  of  Parliament  they  were  expi'cssly  authorized  to  construct  such  station 
and  warehouses  at  or  near  High-street,  Shoreditch.(«)  "  Abingeu. 

"J.  Parke. 

"E.  H.  Alderson." 

(a)  See  the  report  of  the  case  in  the  Court  of  Chancery,  Railway  and  Canal  Cases, 
vol.  2,  p.  823. 
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[274]  The  Mayor,  Aldermen,  and  Burgesses  of  thk  Bokoiumi  of  Car- 
marthen «).  Evans  and  Others.  E.xch.  of  Picas.  June  7,  18-12. — A  ch:illeiigo 
to  the  array  or  to  the  polls  ought  to  be  propounded  in  such  a  way  at  the  trial  as 
that  it  may  be  then  put  upon  the  nisi  prius  record,  so  that  the  other  party  may 
either  demur  or  counterplead,  or  deny  the  matter  of  challenge ;  and  unless  the 
challenges  are  so  put  on  the  record,  the  party  is  not  in  a  condition  as  a  matter 
of  right  to  insist  upon  them. — Although  the  Court  would  probably  in  some  cases, 
where  a  valid  challenge  has  been  made  and  over-ruled  at  nisi  prius,  but  omitted 
to  be  put  upon  the  record,  grant  a  new  trial,  they  will  not  do  so  where  the  party 
must  have  been  aware  of  the  ground  of  challenge  before  the  trial,  and  might  by 
moving  to  change  the  venue  have  obviated  the  objection. 

[S.  C.  2  Dowl.  (N.  S.)  296;  11  L.  J.  Ex.  394.] 

This  was  an  action  of  assumpsit  for  rent  payable  in  respect  of  the  use  and  occupa- 
tion of  certain  market  stalls  and  premises,  together  with  the  tolls,  brought  by  the 
mayor,  aldermen,  and  burgesses  of  the  borough  of  Carmarthen  against  the  defendant 
Evans,  and  two  persons  who  had  become  his  sureties.  The  venue  was  laid  in  the  county 
of  the  borough  of  Carmarthen  ;  and  Evans  having  pleaded  non  assumpsit,  and  the  two 
other  defendants  having  suffered  judgment  by  default,  the  cause  came  on  for  trial  before 
Maule,  J.,  at  the  last  Spring  Assizes  for  the  borough  of  Carmarthen.  The  defendant 
Evans  then  challenged  the  array,  on  the  ground  that  the  sheriff,  who  I'cturned  the 
jury  panel,  was  a  member  of  the  corporation,  and  the  polls,  on  the  ground  that  each 
juryman  called  was  likewise  a  member.  These  challenges  were  overruled  by  the 
learned  Judge,  and  thereupon  J.  Evans,  as  counsel  for  the  defendant  Evans,  declined 
to  appear  and  try  the  cause.  The  challenge,  however,  was  not  put  upon  the  record. 
The  plaintiffs  proceeded,  and  having  recovered  a  vei'dict,  the  defendant  Evans,  in 
Easter  Term,  obtained  a  rule  to  shew  cause  why  the  judgment  should  not  be  arrested, 
or  the  verdict  set  aside,  on  the  ground  of  the  validity  of  the  above  challenges.  Against 
this  rule 

E.  V.  Williams  now  shewed  cause.  The  learned  Judge  having  decided  the  validity 
of  the  challenges  against  the  defendant,  he  ought  to  have  put  the  challenges  upon  the 
record,  if  he  wished  to  avail  himself  of  them  ;  and  not  having  done  so,  he  is  not  now 
in  a  situation  to  .insist  upon  the  objection.  This  subject  was  very  fully  discussed  in 
the  case  of  Hex  v.  Edmonds  (4  B.  &  Aid.  471);  and  Abbott,  C.  J.,  in  delivering 
[275]  the  judgment  of  the  Court  in  that  case,  says,  "  Every  challenge,  either  to  the 
array  or  to  the  polls,  ought  to  be  propounded  in  such  a  way  that  it  ma\'  be  put  at  the 
time  upon  the  nisi  prius  record  ;  and  so  particular  were  they  in  early  times,  when 
challenges  were  more  in  use,  that  it  was  made  a  question  in  27  Hen.  8,  13  B.,  pi.  38, 
whether  it  was  not  a  fatal  defect  to  omit  the  concluding  of  it  with  an  '  et  hoc  paratus 
est  veriticare  ;'  and  it  was  because  many  precedents  were  shewn  without  such  a  con- 
clusion, and  the  justices  did  not  choose  to  depart  from  the  precedents,  that  it  was 
held  uiniecessary."  It  is  then  stated,  that  when  a  challenge  is  made,  the  adverse 
party  may  either  demur  or  counter-plead,  or  he  may  deny  what  is  allegeil  for  matter 
of  challenge  ;  and  it  is  then  only  that  triers  are  to  be  appointed.  After  quoting 
various  instances  in  which  the  objections  had  been  put  upon  the  records,  his  Lordship 
thus  proceeds:  "The  challenges,  therefore,  ought  to  have  been  put  upon  the  record, 
and  the  defendants  are  not  in  a  condition  in  strictness  to  ask  of  the  Court  an  opinion 
upon  their  sufficiency."  That  is  a  distinct  authority  that  no  party  can  take  advantage 
of  a  challenge,  unless  it  be  put  upon  the  record  :  and  this  is  a  case  in  which  the  Court 
will  adhere  to  the  strict  rules  of  law,  since  here  the  defendant  was  aware  of  one  at 
least,  if  not  of  both  of  the  objections,  long  before  the  trial,  and  might  have  moved  to 
change  the  venue ;  instead  of  which  he  abstained  from  so  doing,  that  he  might  at  the 
trial  avail  himself  of  it  as  a  vexatious  defence.  Goodnight  d.  Richards  v.  JViUiams 
(2  M.  &  Selw.  270)  was  cited  as  an  authority  for  arresting  the  judgment;  but  that 
case  is  very  distinguishable,  for  there  the  venire  was  obviously  wrong  on  the  face  of 
the  proceedings ;  but  this  not  being  an  objection  on  the  record,  the  same  argument 
does  not  arise. 

Evans,  in  support  of  the  rule.  The  ancient  rule,  as  to  [276]  the  necessity  of 
putting  this  objection  upon  the  record,  no  longer  prevails,  and  it  is  now  not  usual  to 
do  so.     The  case  of  Ue.c  v.  Edmonds  is  in  the  defendant's  favour.     Abbott,  C.  J.,  after 
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saying  that  in  strictness  the  challenges  ought  to  have  been  put  upon  the  record,  says, 
"But  notwithstanding  this  defect  of  form  on  the  part  of  the  defendants,  the  Court 
has  taken  into  consideration  the  validity  of  these  challenges ;  and  it  is  on  the  ground 
of  their  invalidity,  not  on  the  defect  of  form,  that  we  think  the  rule  ought  to  be 
refused."  That  is  a  clear  authority  to  shew  that  the  Court  will,  upon  such  a  motion 
as  the  present,  entertain  the  validity  of  these  objections.  As  to  the  argument  that 
the  defendant  ought  to  have  moved  to  change  the  venue,  it  is  a  sufficient  answer  to 
say  that  it  was  not  his  but  the  plaintiffs'  duty  to  have  done  that.  They  laid  the 
venue  where  it  was,  and  knew  who  were  to  try  the  cause.  They  might  have  suggested 
the  circumstance  that  the  sheriff  was  a  corporator,  and  procured  the  venire  to  be 
awarded  to  the  coroner  or  elisors.  In  Co.  Lit.  157  b.,  it  is  laid  down  thus: — "If  the 
defendant  may  have  a  principal  cause  of  challenge  to  the  array,  if  the  sherifT  return 
the  jury,  the  plaintiff'  in  that  case  may,  for  his  own  expedition,  allege  the  same,  and 
pray  process  to  the  coroners ;  which  he  cannot  have,  unless  the  defendant  will  confess 
it;  but  if  the  defejidant  will  not  confess  it,  then  the  plaintiff  shall  have  a  venire 
facias  to  the  sheriff',  and  the  defendant  shall  never  take  any  challenge  for  that  cause ; 
and  so  in  like  cases.  But  on  the  part  of  the  defendant  any  such  matter  shall  not  be 
alleged,  and  process  prayed  to  the  coroners ;  because  he  may  challenge  the  jury  for 
that  cause,  and  can  be  at  no  prejudice."  [Parke,  B.  The  defendant  might,  however, 
have  moved  to  change  the  venue  if  he  had  thought  it  worth  his  while.  Lord 
Abinger,  C.  B.  Why  should  we  relieve  you,  when  you  had  so  easy  a  mode  of 
relieving  yourself,  by  application  to  a  judge  at  chambers  1]  It  is  not  the  prac  [277]-tice 
to  do  so.  In  Ecxw.  Dolhy  (2  B.  &  Cr.  104;  3  D.  &  E.  311),  the  matter  was  con- 
troverted and  tried,  and  the  panel  was  quashed  on  the  ground  of  uiiindift'erence  in 
the  sheriff.  The  doctrine  laid  down  by  Lord  Coke  has  never  been  contravened,  and 
that  is  in  accordance  with  the  practice.  [Lord  Abinger,  C.  B.  It  is  the  frequent 
practice  to  make  applications  to  the  Court  or  a  Judge  at  chambers  respecting  the 
supposed  partiality  of  juries  in  particular  cases.  Parke,  B.  The  corporation  in  this 
case,  in  point  of  fact,  are  not  the  real  parties.  The  money  would  not  in  any  waj'  go 
into  their  pockets.]  But  they  are  interested  in  the  rate  being  established,  for  if  the 
public  funds  are  not  sufficient,  they  must  then  be  rated. 

Lord  Abinger,  C.  B.  I  think  this  rule  ought  to  be  discharged.  With  respect 
to  the  motion  in  arrest  of  judgment,  I  am  of  opinion  that  it  cannot  be  supported,  for, 
looking  at  the  Municipal  Corporation  Act,  it  does  not  appear  that  either  the  sheriff 
or  any  one  of  the  jury  must  necessarily  have  been  a  member  of  the  corporation.  As 
to  the  interest  of  the  jury  in  the  result  of  this  suit,  that  is  also  uncertain  ;  for  they 
might  not  have  any  property  on  which  a  rate  could  be  made.  At  all  events,  there- 
fore, the  objections  urged  in  this  case  were  only  matters  of  challenge  :  and  whether, 
if  the  challenge  upon  those  grounds  have  been  put  upon  the  record,  it  must  have  been 
valid,  it  is  unnecessary  to  consider ;  for  then  the  result  might  have  been  that  the 
Judge  would  have  had  a  ne,\v  panel,  or  the  cause  might  not  have  been  tried  at  all. 
The  objections  urged  must  have  been  obvious  to  the  defendant  from  the  very  first, 
as  he  knew  the  venue  was  laid  in  the  borough  of  Carmarthen ;  and  if  he  had  wished 
to  avail  himself  of  them,  he  might  have  applied  to  change  the  venue,  which  is  every 
day's  practice,  and  is  a  simple  and  cheap  mode  of  obviating  such  a  difficulty.  The 
object  of  the  defendant  was,  however,  [278]  to  put  the  parties  to  expense,  and  he 
deserves  no  indulgence ;  and  although,  if  the  omission  had  arisen  from  the  mistake 
of  counsel,  or  the  defendant  had  been  misled  by  the  dictum  of  the  Judge  at  Nisi  Prius, 
we  might  have  granted  a  new  trial  and  changed  the  venue ;  yet  that  could  only  have 
been  done  on  an  affidavit  of  merits,  which  are  not  suggested  here,  and  payment  of 
the  costs.  The  result  of  granting  a  new  trial  would  only  be,  that  the  defendant 
would  go  down  again  and  lose  it,  and  in  mercy  to  him  we  ought  to  refuse  this 
application. 

Parke,  B.  The  sheriff,  in  this  case,  was  not  necessarily  incompetent  to  summon 
the  jury,  nor  the  jury  to  try  it ;  it  is  possible  that  not  one  of  them  might  be  a  member 
of  the  corporation,  or  even  an  inhabitant  of  the  borough,  for  they  might  all  be  resident 
beyond  its  limits  within  the  county.  The  objection,  therefore,  must  have  been 
suggested  by  a  challenge,  and  that  has  not  been  made  in  a  proper  manner  at  the  time 
and  place  where  it  should  have  been  taken.  The  defendant,  consequently,  can  only 
ask  for  a  new  trial  as  a  matter  of  favour ;  and  I  think  this  is  not  a  case  in  which  we 
ought  to  assist  the  defendant  at  all.     This  rule  must  therefore  be  discharged. 
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GuRNEY,  B.,  and  Kolfe,  B.,  concuned. 
Rule  discharged. 

[279]  Grazebrook  and  Another  v.  Pickford  and  ANOTiiER.(a)  Exch.  of  Pleas. 
1842. — The  assignees  of  a  bankrupt,  to  whom  certain  goods  were  consigned, 
having  set  up  a  claim  to  the  goods  in  the  hands  of  the  defendants,  the  carriers, 
the  defendants  applied  to  a  judge  under  the  first  section  of  the  Interpleader  Act, 
and  obtained  an  order,  that  unless  cause  were  shewn  to  the  contrary  on  a  day 
named,  the  assignees  should  be  barred  their  claim,  and  |)ay  the  defendants'  costs. 
The  assignees  attended  on  the  day  named,  and  objected  to  the  payment  of  the 
costs  by  them  ;  and  the  order  was  discharged.  Several  summonses  were  subse- 
quently served,  calling  on  the  [jlaintiffs  (the  vendoi's)  and  the  assignees  to  state 
the  nature  and  particulars  of  their  respective  claims.  The  assignees  did  not 
attend  on  any  of  these  summonses  : — Held,  that  the  Judge  had  no  jurisdiction 
under  the  act  to  order  the  assignees  to  pay  costs. 

[S.  C.  2  Dowl.  (N.  S.)  248 ;  12  L.  J.  Ex.  171.     Applied,  liuoda  v.  Gnn  ami  Shot 
Wharves  Company,  1873,  28  L.  T.  636.] 

This  was  a  case  in  which  an  application  had  been  made  by  the  defendants  to  a 
judge  at  chambers,  under  the  first  section  of  the  Interpleader  Act,  1  Will.  4,  c.  58, 
under  the  following  circumstances : — The  defendants,  who  are  common  carriers, 
received  on  board  one  of  their  boats,  in  Staffordshire,  certain  goods  consigned  to 
one  Charles  Hoppe,  of  Hlackfriars-road,  Surrey.  Before  the  delivery  of  the  goods  to 
Hoppe,  they  were  claimed  by  the  plaintifts,  the  vendors,  and  another  claim  was  also 
afterwards  set  up  to  them  by  the  trustees  named  in  a  deed  of  assignment  made  by 
Hoppe  for  the  benefit  of  his  creditors.  A  fiat  in  bankruptcy  was  subsequently  sued 
out  against  Hoppe,  and  the  goods  were  claimed  also  by  his  assignees.  On  the  1st 
November,  1841,  the  plaintiffs  commenced  this  action  of  trover  against  the  defendants 
for  the  recovery  of  the  goods.  The  defendants'  attorney  wrote  to  the  assignees, 
informing  them  of  the  action,  and  desiring  to  know  whether  they  intended  to  main- 
tain their  claim,  as  the  defendants  meant  to  make  an  application  under  the  Inter- 
pleader Act.  The  attorney  of  the  assignees  replied,  that  they  should  not  persist  in 
their  claim  to  the  goods.  On  the  16th  December,  an  order  was  made  by  Alderson  B., 
"  that  unless  cause  be  shewn  to  the  contrary  on  a  day  therein  named,  the  assignees 
of  Hoppe  be  barred  their  claim  to  the  goods  in  question,  and  that  they  pay  to 
the  plaintifts  the  costs  of  this  application  ;  that  the  defendants  deliver  up  the  goods 
claimed  to  the  plaintifts,  and  pay  their  costs  of  the  action,  which  shall  be  finally 
stayed,  and  that  the  assignees  do  pay  to  the  defendants  their  costs  of  the  action,  and 
of  this  application,  and  repay  to  them  the  plaintiffs'  costs  of  the  action."  On  the  day 
named  in  the  order,  the  attorney  [280]  of  the  assignees  attended  before  Kolfe,  B.,  and 
opposed  the  order  being  made  absolute,  and  the  learned  judge  discharged  it,  on  the 
ground  that  the  summonses  on  which  it  was  drawn  up  were  not  made  returnable  on 
two  successive  days.  On  the  18th  of  December,  the  defendants  took  out  another 
summons,  calling  on  the  plaintiffs  and  the  assignees  to  shew  cause  why  they  should 
not  appear  and  state  the  nature  of  their  respective  claims  to  the  goods.  On  the 
return  of  this  summons  a  second  issued,  and  two  other  summonses  in  similar  terms 
were  subsequently  taken  out,  and  served  on  the  assignees,  to  none  of  which  they 
appeared.  On  the  23rd  of  December,  the  following  order  was  made  by  Gurney,  B.  : — 
"  I  do  order,  that  the  claim  of  the  assignees  of  Charles  Hoppe,  a  bankrupt,  be 
barred  to  the  goods  in  the  hands  of  the  defendants,  the  suliject  of  this  action  :  and  I 
further  order,  that  this  action  be  discontinued  on  payment  by  the  defendants  of  the 
plaintifts'  costs,  and  delivery  up  of  the  said  goods,  on  payment  of  the  carriage  ;  and 
I  do  further  order,  that  the  said  assignees  repay  the  defendants  the  costs  so  paid  by 
them  to  the  plaintifi's,  and  also  the  defendants'  costs." 

In  Easter  Term,  Kelly,  on  behalf  of  the  assignees,  obtained  a  rule  calling  upon 
the  defendants  to  shew  cause  why  so  much  of  the  order  of  Gurnej',  B.,  as  required 
the  assignees  to  pay  costs  should  not  be  rescinded,  contending  that  the  learned  judge, 
under  the  circumstances  of  this  case,  had  no  jurisdiction  under  the  statute  to  direct 
the  payment  of  those  costs : — citing  Lambert  v.  Cooper  (5  Dowl.  P.  C.  547). 

(a)  This  case  was  determined  in  Easter  Term  (April  17). 
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Martin  shewed  cause.  The  assignees  having  appeared  upon  the  order  nisi,  that 
must  be  taken  as  an  appearance  for  all  purposes  necessary  to  bring  them  within  the 
jurisdiction  of  the  judge  under  the  statute.  It  is  not  essential,  in  order  to  subject 
a  claimant,  appearing  before  the  judge,  [281]  to  his  jurisdiction  as  to  costs,  that  the 
part}'  should  then  maintain  or  relinquish  his  claim.  Suppose  he  appealed,  and 
requested  that  the  summons  might  stand  over  to  a  future  day,  would  not  that  be 
sutiScient  to  give  the  judge  jurisdiction  to  award  costs  against  him  1  Anj'  suggestion 
of  the  party,  made  to  induce  the  judge  either  to  act  or  refrain  from  acting  with 
respect  to  the  matter  brought  before  him,  ought  to  be  sufficient  for  that  purpose. 
The  first  section  of  the  statute  e.xpres.sly  empowers  the  Court  or  the  judge  to  "  make 
such  other  rules  and  orders  therein,  as  to  costs  and  all  other  matters,  as  may  appear 
to  be  just  and  reasonable." 

Kelly,  contra.  The  order  nisi  was  not  an  order  within  the  terms  of  the  Inter- 
pleader Act,  and  the  appearance  of  the  assignees  on  that  order,  for  the  niei'e  purpose 
of  protecting  themselves  from  the  payment  of  costs,  cannot  be  deemed  sufficient  to 
bring  them  within  the  jurisdiction  given  by  the  act.  An  order  has  here  been  made 
upon  them  to  pay  costs  in  a  proceeding  to  which  they  were  no  parties.  He  was  then 
stopped  by  the  Court. 

Rarke,  B.  This  rule  mu.=t  be  absolute.  It  is  admitted  there  was  no  appearance 
upon  the  summons  on  which  the  order  of  my  brother  Gurney  was  made.  Then  with 
respect  to  the  appearance  on  the  order  nisi,  that  was  not  an  appearance  within  the 
meaning  of  the  statute.  Where  the  party  appears  to  litigate  his  claim,  that  gives  the 
judge  jurisdiction  as  to  costs,  but  here  there  has  been  no  such  appearance ;  the 
assignees  appeared  merely  to  object  to  the  irregularity  of  the  proceedings. 

Alderson,  B.  It  is  quite  clear  that  there  has  been  no  appearance  upon  the 
summons  on  which  this  order  was  made.  The  ground  on  which  the  order  proceeds  is, 
that  the  case  is  one  falling  within  the  third  section  of  the  act ;  [282]  but  the  assignees 
never  attended  the  summons,  which  is  the  only  foundation  of  the  order.  I  am  not 
quite  prepared  to  say  there  was  not  an  appearance  within  the  statute  before  my 
brother  Rolfe  ;  but  I  quite  agree  that  the  rule  laid  down  by  my  brother  Parke  is  the 
proper  rule  to  guide  the  discretion  of  the  Court ;  namely,  that  an  appearance  merely 
to  object  to  the  irregularity  of  the  proceedings  ought  not  to  subject  the  parties 
to  costs. 

RoLFE,  B.,  concurred. 

Rule  absolute. 

Carr  v.  Adams.  Exch.  of  Pleas.  June  9,  1842. — The  plaintiff,  having  been 
emplo3'ed  by  the  defendant  to  do  certain  work  for  him,  employed  C.  to  assist 
him  in  doing  the  work,  upon  the  terms  that  when  the  plaintiff  earned  XI,  C. 
was  to  have  8s.  and  the  plaintiff  1 2s.,  and  which  sum  C.  was  to  be  paid  whether 
the  plaintiff  was  paid  or  not,  and  for  which  he  swore  that  he  looked  only  to  the 
plaintiff  for  payment : — Held,  in  an  action  brought  by  the  plaintiff  to  recover  the 
price  of  the  work,  that  C.  was  rendered  a  competent  witness  for  the  plaintiff,  by 
indorsing  his  name  on  the  record  under  3  &  4  Will.  4,  c.  42,  s.  26. 

[S.  C.  2  Dowl.  (N.  S.)  279 ;  11  L.  J.  Ex.  396.] 

Assumpsit  for  work  and  labour,  and  on  an  account  stated.     Plea,  non  assumpsit. 

The  cause  was  tried  before  the  under-sheriff  of  Middlesex,  when  the  plaintitf,  in 
order  to  prove  his  demand,  called  a  person  named  Cocking,  who,  upon  being  examined 
on  the  voir  dire,  stated  that  he  was  employed  by  the  plaintiff  to  assist  him  in  doing 
the  work  in  question,  upon  the  following  terms,  viz.,  "  that  when  the  plaintiff  earned 
£1,  he,  the  witness,  was  to  have  8s.  and  the  plaintitf  12s. ;  that  he  expected  to  be  paid 
whether  the  plaintiff  was  paid  or  not ;  and  that  he  looked  only  to  him  for  payment, 
and  had  nothing  to  do  with  the  defendant."  Upon  this  it  was  objected  for  the  defen- 
dant, that  the  witness  was  incompetent ;  and  the  plaintiff,  in  order  to  restore  his 
competency,  proposed  that  his  name  should  be  indorsed  on  the  record  under  3  &  4 
Will.  4,  c.  42,  s.  26.  The  defendant,  however,  insisted  that  this  would  not  restore  his 
competency,  and  the  under-sheriff,  being  of  that  opinion,  nonsuited  the  plaintitf.  A 
rule  nisi  for  a  new  trial  having  been  obtained,  it  was  argued  in  the  last  terra  by 
Chadwick  Jones  for  the  plaintiff,  and  O'Malley  for  the  defendant.     The  Court,  being 


lOM.  &W.  283.  WARWICK    r.  RICHARDSON  477 

of  opinion  that  the  witness  was  interested,  discharged  the  rule,  without  adverting  to 
the  proposal  for  [283]  indorssing  his  name  upon  the  record.  In  consequence,  howevei-, 
of  this  having  been  suggc  ted  to  the  Court,  they  stayed  the  rule,  ami  desired  that 
the  case  should  be  re-argued  on  this  point.     Accordingly, 

O'Malley  now  shewed  cause.  It  is  conceded,  that  if  the  witness's  right  to  recover 
depended  upo  n  the  verdict  and  the  record  alone,  the  indorsing  of  his  name  upon  the 
record  would  make  him  a  competent  witness;  but  putting  the  record  out  of  the 
question,  the  vei'dict  for  the  plaintiff'  would  itself  advance  his  interests.  He  was  to 
have  8s.  out  of  every  iOs.  that  the  plaintiH'  received,  and  the  amount  so  received 
would  be  capable  of  proof  without  the  record.  He  had  a  direct  interest  in  increasing 
the  amount;  and  the  plaintiff'  would  be  prevented  from  saying  that  he  had  not 
recovered  that  amount.  The  witness  would  in  fact  be  a  partner  in  the  amount 
recovered,  and  entitled  to  two-fifths  of  it.  But  even  if  he  were  not,  his  evidence 
tends  to  place  him  in  a  better  situation,  for  if  the  money  be  lecovered,  and  gets  iiito  the 
plaintiff's  pocket,  he  will  be  better  able  to  pa}'  the  witness.  [Alderson,  B.  The  law 
does  not  presume  that  a  delttor  has  not  sufficient  assets  to  discharge  his  debts.  The 
interest,  to  render  a  witness  incompetent,  must  be  certain,  and  not  merely  conjectural : 
Paull  V.  Bruwn  (6  Esp.  34).]  This  was  a  common  fund,  in  which  both  were  interested. 
It  is  not  the  less  a  partnership,  because  one  is  to  receive  more  than  the  other.  In  the 
case  of  a  residuary  legatee,  he  is  lield  to  be  interested,  because  the  result  of  the 
action  in  favour  of  the  executor  necessarily  tends  to  increase  the  fund  out  of  which 
he  is  to  take  what  is  not  wanted  to  satisfy  the  debts  and  legacies.  So,  the  witness 
has  here  a  certain  interest  in  increasing  the  fund.  [Lord  Abinger,  G.  B.  That 
depends  upon  the  verdict  being  admissible.  If  that  be  out  of  the  question,  he  has 
no  other  means  of  proving  it.] 

[284]  Chadwick  Jones,  in  support  of  the  rule,  was  stopped  by  the  Court. 

LoKD  Abinger,  C.  B.  This  case  has  been  argued  on  a  misapprehension  of  what 
the  witness  said.  He  said  he  was  entitled  to  lie  paid,  "  whether  the  plaintiff'  was  paid 
or  not ; "  he  has  therefore  no  interest  in  the  sum  recovered.  The  verdict,  however, 
might  be  evidence  to  shew  what  the  plaintiff'  got ;  and  consequently  the  witness 
would  be  incompetent,  unless  his  name  were  indorsed  on  the  record  ;  but  when  that 
is  done,  the  objection  is  cured. 

Alderson,  B.  The  only  interest  the  witness  could  have  is,  that  the  verdict 
would  be  evidence  to  prove  the  amount  he  would  be  entitled  to  claim;  but  as  the 
indorsement  on  the  record  will  prevent  that,  he  can  have  no  intei'est  afterwards. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 

Warwick  v.  C.  Richardson.  Exeh.  of  Pleas.  June  13,  1842. — A  testator  devised 
his  real  and  personal  estate  to  D.  and  R.,  upon  trust  to  sell,  and  to  invest  the 
sum  of  £10,000,  arising  therefrom,  in  the  public  funds  or  real  securities,  for  the 
benefit  of  certain  persons  mentioned  in  the  will.  The  money  was  not  so  invested, 
l)ut  with  D.'s  consent  was  received  by  R.,  and  used  by  him  in  his  private  trade ; 
and  R.  gave  to  I),  a  bond,  conditioned  to  keep  him  harmless  and  indemnified 
against  all  actions,  suits,  proceedings,  claims,  demands,  loss,  costs,  charges, 
damages,  and  expenses,  on  account  of  the  said  sum  of  X10,000,  or  by  reason  of 
R.'s  being  permitted  to  hold  the  same  : — Held,  that  this  bond  was  valid  in  law. — 
The  legatees  having  filed  a  bill  in  Chancery  against  the  trustees  and  their  repre- 
sentatives, claiming  payment  of  the  £10,000  and  interest,  obtained  a  deci'ee 
whereby  it  was  declaied  that  I),  and  R.  were  jointly  and  severally  liable  to  pay 
that  sum  :  and  the  legatees  carried  in  a  claim  against  D.'s  estate  for  that  amount, 
luit  no  money  was  received  therefrom  : — Held,  that  the  representatives  of  I), 
were  entitled  to  recover  from  K.,  in  an  action  on  the  bond,  the  whole  amount  of 
£10,000  and  interest,  and  that  their  claim  was  not  limited  to  the  amount  of  costs 
actually  incurred  and  paid  by  them  in  the  Chancery  suit. 

[S.  C.  1 1  Ij.  J.  Ex.  351.     See  Taylor  v.  Chicliester  and  Midhur.4  Railway,  18G7, 
L.  R.  2  Ex.  390 :'  reversed  L.  R.  4  H.  L.  628.] 

The  following  case  was  sent  by  the  Master  of  the  Rolls  for  the  opinion  of  this 
Court : — 
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[285]  John  Pollard,  by  his  will,  dated  the  10th  of  March,  ISIO,  devised  his  real 
and  personal  estate  to  the  use  of  Ralph  Day  and  John  Dingely  Richardson,  their  heirs, 
executors,  &c.,  upon  trust  to  sell  the  same,  and  from  the  monies  arising  therefrom, 
that  they  should  stand  possessed  of  the  sum  of  £10,000,  and  invest  the  same  in  the 
purchase  of  stock  in  the  public  funds,  or  in  real  securities,  upon  trust  to  pay  the 
annual  proceeds  thereof  to  Susan  Cooper,  and  Joseph  Yates  Cooper,  her  husband, 
for  theii'  respective  lives,  and  after  their  deaths,  to  their  children.  By  a  codicil, 
J.  Y.  Cooper  was  appointed  an  executor  jointly  with  R.  Day  and  J.  D.  Richardson. 
The  testator  J.  Pollard  died  in  1817,  and  in  the  same  year  J.  D.  Richardson  and 
R.  Day  alone  proved  the  will,  and  acted  under  the  same.  They  did  not  invest  the 
sum  of  =£10,000  in  the  purchase  of  stock  in  the  pulilic  funds,  or  in  real  securities,  but 
the  whole  was,  with  the  consent  of  R.  Day,  received  by  J.  D.  Richardson,  and  used  by 
him  in  his  private  trade.  In  1818  Cooper  and  Richardson  gave  to  Ralph  Day  a  joint 
and  several  bond.  In  this  bond  it  was  recited,  that  J.  Y.  Cooper  and  Susan  his  wife, 
and  Richardson,  had  requested  Day  to  permit  Richardson  to  employ  the  sum  of  £10,000 
in  his  trade,  according  to  an  arrangement  made  between  them  ;  and  that  Daj'  had  con- 
sented thereto,  on  being  indemnified  in  respect  of  such  sum,  and  that  such  sum  had  been 
accordingly  taken  by  and  was  then  in  the  hands  of  Richardson.  The  condition  was, 
that  if  Cooper  and  Richardson,  or  either  of  them,  their  heirs,  executors,  &c.,  "should 
at  all  times  thereafter  save,  defend,  keep  harmless  and  indemnified  the  said  R.  Day, 
his  heirs,  executors,  &c.,  against  all  manner  of  actions,  suits,  causes  of  action  and  suit, 
proceedings,  claims,  demands,  loss,  costs,  charge.?,  damages  and  expenses  whatsoever, 
which  should  be  brought,  commenced,  prosecuted,  or  made  against  them,  or  which 
they  should  bear,  pay,  sutler,  sustain,  expend,  or  be  put  to,  on  account  of  the  said  sum 
of  £10,000,  or  by  reason  of  [286]  Richardson  being  permitted  to  hold  the  same,  then 
the  obligation  should  be  void,  otherwise  to  remain  in  full  force  and  virtue."  Day  died 
in  1818,  having  appointed  T.  Seddon  his  executor.  Cooper  died  in  1833,  leaving  his 
wife  and  three  children  him  surviving.  Richardson  died  in  1833,  and  administration 
of  his  estate  was  granted  to  the  present  defendant.  The  sum  of  £10,000  was  never 
invested,  and  remained  due  and  unaccounted  for  by  Richardson  at  the  time  of  his 
death.  In  1833,  two  of  the  children  of  Cooper  tiled  a  bill  in  Chancery  against 
Christopher  Richardson  and  T.  Seddon  and  others,  claiming  payment  of  the  sum  of 
£10,000,  with  interest,  and  a  decree  was  obtained  in  1836,  whereby  it  was  declared 
that  J.  R.  Richardson  and  R.  Day  became  jointly  and  severally  liable  to  pay  that  sum. 
The  plaintifls  in  that  suit  have  carried  in,  against  the  estate  of  Day,  a  claim  to  the 
sum  of  £10,000  and  interest.  No  payment  has  been  made  out  of  the  estate  of  R.  Day, 
on  account  of  the  sum  of  £10,000. 

It  is  admitted  that  Seddon  has  been  put  to  costs  in  the  suit  of  Cooper  v.  Bkliardson, 
and  paid  £10  on  account  of  such  costs,  out  of  the  assets  of  Day.  Seddon  claims  to  be 
a  creditor  to  the  estate  of  Richardson,  under  the  bond  of  1818. 

The  question  for  the  opinion  of  the  Court  is,  whether  Seddon,  as  the  surviving 
executor  of  R.  Day,  is  entitled  to  recover  any  and  what  snm  of  money  under  and  by 
virtue  of  the  said  bond,  from  the  personal  representative  of  J.  D.  Richardson,  to  be 
paid  out  of  his  assets. 

The  point  to  be  contended  for  by  T.  Seddon  was,  that  he  was  entitled,  as  executor 
of  Day,  to  recover  under  the  bond,  from  the  personal  estate  of  J.  D.  Richardson,  the 
sum  of  £10,000,  with  interest  from  the  day  of  his  death. 

The  defendant's  points  were,  first,  that  the  bond  was  void  in  law,  and  that  Seddon 
was  not  entitled  to  recover  anything  from  the  representative  of  Richardson.  Secondly, 
[287]  that  Seddon,  if  entitled  to  recovei'  anything,  could  only  recover  the  sum  of  £10, 
paid  by  him  out  of  the  assets  of  Day  for  costs  in  "the  suit. 

The  case  was  argued  on  the  30th  of  May,  by 

W.  H.  Watson,  for  the  plaintiff.  The  plaintiff  is  entitled  to  recover  the  whole 
sum  of  £10,000  upon  this  bond.  This  was  a  case  where  a  sum  of  £10,000  was 
appropriated  to  meet  a  specific  legacy,  but  was  lent  to  or  retained  by  the  executor 
Richardson,  and  used  by  him  in  his  tiade,  with  the  assent  of  his  co-executor,  instead 
of  being  invested  in  real  securities,  pursuant  to  the  trusts  of  the  will.  There  was  no 
person  to  invest  it  in  real  securities,  except  Richardson  or  Cooper,  and  Day,  the 
obligors  and  obligee  of  this  bond,  which  seems  to  have  been  given  for  the  express 
purpose  of  giving  a  right  of  action  at  law.  It  is  said  the  bond  is  void,  because  this 
application  of  the  money  was  a  breach  of  trust.     But  the  obliger  cannot  come  into 
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court  to  say  thiit.  Tliis  is  no  question  of  public  policy,  but  altogether  a  matter  of 
private  interest.  There  is  nothing  in  the  common  or  statute  law  to  renrler  such  a 
bond  void.  Then,  as  to  the  amount  to  be  recovered,  it  is  clear  that  at  law  the  judg- 
ment would  l)e  for  the  whole  penalty.  It  will  he  said  that  the  plaiiitill"  can  only 
recover  the  actual  damages  sustained  and  paid  ;  even  if  that  bo  so,  yet  the  judgment 
must  be  to  recover  £20,000,  and  to  levy  only  £10  :  mUc  v.  Clarhon  (6  T.  K.  303), 
Judd  V.  J'h'ans  (id.  399).  But  it  is  to  be  observed  that,  here  the  condition  is  "  to  .save, 
defend,  keep  harmless  and  indemnified  the  said  R.  Day,  his  heii's,  executors,  etc., 
against  all  manner  of  actions,  suits,  causes  of  action  and  suit,  proceedings,  claims, 
demands,  loss,  costs,  charges,  damages,  and  expenses  whatsoever,  which  should  bo 
brought,  &c.,  or  made  against  them,  or  which  they  should  bear,  &c.,  on  account  of 
the  said  sum  of  £10,000,  or  by  reason  of  Rich-[288]ardson  being  peimitted  to  hold 
the  same."  It  is  not  necessary,  therefore,  in  order  to  constitute  a  breach  of  the 
condition,  that  a  suit  should  have  been  commenced  :  the  obligors  are  to  interpose  and 
save  the  parties  harmless  against  every  claim  and  demand  whatsoever.  The  words 
of  the  condition  have  a  ditterent  and  stronger  meaning  than  merely  to  indemnify 
against  damages  actually  sustained.  The  parties  clearly  intended  present  payment, 
on  demand,  of  the  whole  £10,000,  in  order  to  its  being  invested  pursuant  to  the  will. 
In  Com.  Dig.  Condition  (I.)  it  is  laid  down  that  "a  condition  to  indemnify  against 
A.  is  broken  by  his  threatening  to  beat  the  obligee,  by  reason  of  which  he  dares  not 
go  about  his  business."  There  no  damage  whatever  is  incurred,  but  merely  an 
apprehension  of  injury.  So,  "If  a  condition  be  to  save  harmless  from  an 
obligation  in  which  he  is  bound  to  A.,  the  obliger  ought  to  discharge  it  by  release 
or  otherwise.  So,  if  it  be  to  save  harmless  from  all  suits  and  demands  concerning 
that  obligation."  "  So,  if  the  obligation  be  forfeited,  whereby  he  is  liable  to  be  sued  : 
a  fortiori  if  he  be  sued,  although  the  obligation  be  satisfied  before  execution." 
[Alderson,  B.  To  restore  a  party  to  his  former  state,  after  suifeiing  him  to  receive 
harm,  is  not  to  .save  him  harmless.  Rolfe,  B.  Does  not  the  argument  seem  to 
go  to  this,  that  eo  instanti  that  the  bond  was  executed,  the  obligors  were  liable  T\ 
No  ;  but  as  soon  as  a  demand  was  made  for  the  investment  of  the  money  by  the 
representative  of  the  obligee.  Abbots  v.  Johnson  (3  Bulstr.  "233),  Broughlons  cise 
(5  Rep.  24),  Barkhj  v.  Kempstow  (Crow.  Eliz.  123),  are  all  authorities  to  shew 
that  the  danger  of  being  sued  is  a  damnification,  and  a  bi'each  of  the  condition 
of  such  a  bond  as  this,  without  actual  suit  or  payment.  It  may  be  said,  that  Cooper, 
or  the  executors  of  Richardson,  may  pay  the  rest  of  the  £10,000  to  the  parties 
entitled  under  the  will ;  but  it  was,  by  the  terms  of  the  bond,  to  be  paid  to 
[289]  Day,  that  he  and  Richardson  conjointly  might  invest  it  in  real  security.  The 
statute  8  &  9  Will.  3,  c.  11,  s.  8,  will  not  affect  this  case;  because,  on  the  suit  being 
instituted  against  Day's  executor,  there  was  an  entire  breach  of  the  condition,  and  the 
whole  damages  were  reeoveral)le  then  or  not  at  all.  The  statute  applies  only  where 
there  is  a  succession  of  breaches.  Lethbridge  v.  Mijtton  (2  B.  &  Adol.  772)  is  an 
authority  strongly  in  favour  of  the  plaintiff.  There  the  defendant,  by  his  marriage 
settlement,  convej'ed  estates  upon  certain  trusts,  and  covenanted  with  the  trustees  to 
pay  oft' incumbrances  on  the  estates,  to  the  amount  of  £19,000,  within  a  year;  and  it 
was  held,  that  on  his  failing  to  do  .so,  the  trustees  were  entitled  to  recover  the  whole 
£19,000  in  an  action  of  covenant,  though  no  special  damage  was  laid  or  proved.  That 
was  a  strong  case,  because  it  was  not  a  covenant  to  pay  to  the  covenantees,  and  it 
could  not  be  said  that  they  were  at  all  damnified.  But  Parke,  J.,  says — "At  law  the 
trustees  were  entitled  to  have  this  estate  unincumbered  at  the  end  of  a  year  from  the 
marriage :  how  could  that  be  enforced,  unless  they  could  recover  the  whole  amount  of 
the  incumbrances  in  an  action  on  the  covenant?"  So  here,  immediately  on  suit  or 
demand,  the  whole  damages  are  recoverable,  in  order  that  the  money  may  be  invested. 
Carr  v.  llobeifs  (5  B.  &  Adol.  78  ;  2  Nev.  &  M.  42)  is  a  still  stronger  ease.  There,  by 
indenture  reciting  that  the  defendant  had  agreed  to  paj'  oft'  certain  moi'tgagcs  and 
debts  of  J.  W.,  he  covenanted  to  .save,  protect,  defend,  keep  harmless,  aufl  indemnify 
J.  W.,  his  heirs,  &c.  from  the  payment  of  the  said  debts,  and  fi-om  all  actions,  suits, 
claims,  or  demands  on  account  of  them  :  and  it  was  held  that  this  amounted  to  a 
covenant  not  only  to  indemnify,  but  to  pay  the  deljt.  Par'ke,  J.,  in  the  cour-se  of  the 
argument,  adver'ts  to  the  distinction  between  indemnifying  and  saving  harmless. 
Lamb  v.  Vice  (6  M.  &  W.  467)  is  an  [290]  authority  to  the  same  effect,  and  shews  that 
the  Court  will  look  at  the  object  and  intention  of  the  bond.     [Alder'son,  B.,  r-eferi-ed 
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to  Penley  v.  Watts  (7  M.  &  W.  601).]  Day  would  be  bound,  in  oidei-  to  save  himself 
from  all  harm,  to  invest  the  XI 0,000  and  pay  the  costs:  then  ho  who  undertakes  to 
save  him  from  all  harm  must  enable  him  to  do  that. 

J.  L.  Adolphu.s,  contra.  First,  this  bond  is  void,  the  condition  of  it  being  against 
law,  because  in  fraud  of  the  trust  under  which  the  parties  to  it  were  acting.  It 
is  a  bond,  not  to  secure  the  estate,  but  for  the  private  indemnity  of  Day  against  any 
inconvenience  he  may  from  time  to  time  incur  by  conniving  at  the  misappropriation 
of  the  money  by  Richardson.  It  is  absurd  to  say  the  intention  was  to  enal>le  Day  to 
have  back  the  money  in  order  to  invest  it.  If  so,  the  bond  must  be  forfeited 
instanter,  oi'  the  transaction  be  rescinded  at  once.  Suppose  Richardson  had  died 
insolvent.  Day  would  have  come  in  as  a  specialty  creditor  on  his  estate,  ranking 
before  the  cestiiis  que  trust.  The  effect  of  the  bond,  therefore,  would  be  to  postpone 
them,  who  might  otherwise  have  come  at  once  upon  Richardson's  estate,  to  ])ay. 
And  supposing  Day's  estate  to  be  liable  to  other  ci'editors,  they  would  come  in  pari 
passu  with  the  cestuis  que  trust.  The  bond  was  therefore  a  fraud  upon  the  tiust,  as 
well  in  intention  as  in  eti'eet.     Even  where  trustees  are  empowered  to  lend  money  on 

personal  security,  one  of  them  cannot  be  a  borrower  : v.  Jl'alhcr  (5  Russ.  7),  Brice 

V.  Stokes  (11  Ves.  319).  This  bond  was  given  expressly  that  Day  might  not  perform 
the  duty  imposed  upon  him  liy  the  will,  and  is  therefore  void.  [Alderson,  B.  You 
are  making  a  court  of  law  the  judge  of  a  matter  which  is  for  the  cognizance  of  a  court 
of  equity.  How  can  we  tell  that  a  court  of  equity  would  hold  it  a  breach  of  trust? 
What  violation  is  there  of  the  common  [291]  or  statute  law  ?]  The  Court  will  not 
refuse  to  take  notice  of  plain  points  of  equity.  Courts  of  law  take  notice  of  trusts 
for  some  purposes.  At  all  event.s,  the  Court  will  take  cognizance  of  what  these  parties 
were  bound  to  do  as  executors.  In  Shep.  Touch.  371,  it  is  said,  "When  the  thing 
enjoined  or  restrained,  to  be  or  not  to  be  done  by  the  condition,  is  such  a  thing  in  its 
own  nature  as  that  the  commission  or  omission  thereof  is  malum  in  se,  then  not  only 
the  condition,  but  the  whole  obligation  also,  is  void  ab  initio."  And  in  another  place, 
(id.  132),  "  If  the  matter  of  the  condition  tend  to  provoke  or  further  the  doing  of 
some  unlawful  act,  or  to  restrain  or  forbid  a  man  the  doing  of  his  duty,  the  condition 
for  the  most  part  is  void."  A  similar  rule  is  laid  down  by  Parker,  C.  J.,  in  Mitchd  v. 
Reynolds  (1  P.  Wnis.  181).  The  performance  of  this  trust  was  a  duty  within  the 
meaning  of  those  authoiities,  and  the  bond  was  void  for  the  violation  of  it.  In  the 
case  of  bonds  to  provide  a  settlement  on  the  separation  of  husband  and  wife,  no  public 
policy  intervenes,  and  yet  they  are  void.  So  in  the  case  of  a  security  to  one  creditor 
for  a  greater  pioportion  than  his  share  of  a  composition,  which  is  also  void  :  Cockshott 
V.  Bennett  (2  T.  R.  763).  [Alderson,  B.  There  it  is  in  the  nature  of  a  distinct  fraud.] 
So  is  this  transaction,  in  the  sense  in  which  the  word  is  there  used.  It  is  a  collusion 
between  two  parties,  to  break  their  faith  towards  the  persons  for  whose  benefit  they 
have  undertaken  the  office  of  trustees.  It  is  not  a  fraud  in  the  sense  of  deceit,  but  a 
fraud  in  law,  as  being  a  private  agreement  tending  to  a  breach  of  their  fiduciary  duty. 
That  duty  is,  to  take  immediate  steps  to  have  the  fund  invested  :  Jackman  v.  Mitchell 
(13  Ves.  .581).  In  Jl'aldo  v.  Martin  (4  B.  &  Cr.  319;  6  D.  &  R.  364),  an  agreement 
was  held  void  merely  as  being  wrongful  against  a  third  party.  There  are  many 
authorities  to  shew  that  a  party  cannot  recover  against  another  upon  an  indemnity 
against  the  [292]  consequences  of  their  jointly  doing  an  unlawful  act,  although  it  do 
not  amount  to  a  criminal  offence  :  Shackell  v.  Easier  (2  Bing.  N.  C.  634  ;  3  Scott,  59), 
C'olburn  v.  I'atmore  (1  C.  M.  &  R.  83),  Merrywether  v.  Nixan  (8  T.  R.  186),  Prole  v. 
mggans  (3  Bing,  N.  C.  230;  3  Scott,  607). 

The  second  question  is,  what  sum  the  plaintiff  is  entitled  to  recover  against  the 
estate  of  Richardson,  supposing  the  bond  valid.  That  ought  to  be  confined  to  the 
£10,  the  amount  of  the  actual  damage.  The  terms  of  the  bond  are  all  prospective, 
and  import  a  continuing  guarantee  against  successive  damnifications.  According  to 
the  argument  on  the  other  side,  the  bond  was  broken  instanter,  and  the  words  of  the 
condition  are  nugatory.  The  obligors  could  not  have  meant  to  stand  accountable  for 
the  whole  £10,000  instanter,  but  only  to  cover  future  damage  actually  sustained.  If 
all  that  was  contemplated  was  to  compel  the  investment  of  the  fund,  the  words  of  the 
condition  are  altogether  inapplicable.  They  all  point  to  a  continuing  guarantee  against 
any  damage  as  it  arises.  The  cases  cited  on  the  other  side  are  distinguishable. 
Brought  oil's  case  was  the  case  of  a  counter-bond,  which  was  clearly  forfeited.  Ahhotsv. 
Johnson  is  a  like  case.     The  authoiities  cited  from  Com.  Dig.  are  not  disputed  ;  nor 
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is  it  denied  that  here  there  has  been  a  forfeitnre  of  the  bond  to  some  extent.  Bnt  it 
is  not  clear  that  Day's  estate  will  pay,  or  be  in  danger  of  paying,  anything  beyond 
the  £]0 ;  all  may  be  paid  from  Richardson's  estate.  Day's  executor  is  fully 
indemnified,  if  the  £10,000  be  forthcoming,  and  his  costs  are  paid.  Lethbridge  v. 
Mytton  was  the  case  of  an  absolute  covenant  to  invest  a  certain  sum  of  money  in  the 
year.  [Alderson,  B.  Here  the  decree  makes  Seddon  liable  to  invest  the  £10,000.] 
It  is  merely  declaratory  on  that  point,  for  the  instruction  [293]  of  the  Master. 
[Alderson,  B.  He  is  charged  with  a  debt  of  £10,000  ;  how  do  you  save  him  harmless 
but  by  paying  that  debt?]  The  possibility  that  he  may  have  to  pay  it  is  not  a 
damage.  It  is  for  the  plaintiff  to  shew  the  amount  of  damage.  In  Carr  v.  Roberts, 
the  party  nndei'took  not  merely  to  indemnify,  but  to  pay.  The  distinction  between 
a  contract  to  pay  and  indemnify,  and  to  indemnify  merely,  is  shewn  in  Penny  v.  Foti 
(8  B.  &  Cr.  1 1  ),"and  CoUinge  v.  Hei/wood  (9  Ad.  &  E.  633  ;  1  P.  &  D.  502).  He  cited 
also  Sparkes  v.  Martindale  (8  East,  593),  and  Young  v.  Taylor  (8  Taunt.  315). 

Watson  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  In  this  case  we  shall  certify  our  opinion  to  the  Master  of  the 
Eolls,  that  Thomas  Seddon,  as  sui'viving  executor  of  Ralph  Day,  is  entitled,  under 
the  bond  executed  by  John  Dingley  Richardson,  to  prove  for  the  full  sum  of 
£10,000,  together  with  interest,  and  the  costs  which  he  has  incurred  in  the  Chancery 
suit  in  which  the  decree  has  been  made. 

We  piopose  now  to  assign  shortly  our  reasons  for  so  doing. 

The  bond  in  question  is  dated  the  28th  of  May,  1818,  and  by  it  Joseph  Yates 
Cooper  and  John  Dingley  Richardson,  and  their  representatives,  became  bound  in  the 
penal  sum  of  £20,000  to  Ralph  Day  and  his  representatives.  The  condition  of  the 
bond,  after  reciting  the  will  of  John  Pollard,  by  which,  among  other  bequests,  he  left 
to  Ralph  Day  and  John  Dingley  Richardson  £10,000,  in  trust  for  his  the  testator's 
daughter,  Mrs.  Cooper,  and  her  children,  [294]  proceeded  to  state,  that  that  sum  had 
been  accordingly  raised,  and  was  in  the  hands  of  John  Dingley  Richardson  ;  that  Mr. 
and  Mrs.  Cooper  had  agreed  with  John  Dingley  Richardson  that  he  should  hold  and 
employ  it  in  his  business,  and  that  Ralph  Day,  the  co-trustee,  had  consented  thereto, 
on  being  indemnified.  And  then  it  was  provided,  that  if  they,  Mr.  Cooper  and  John 
Dingley  Richardson,  and  their  representatives,  should  from  time  to  time  and  at  all 
times  thereafter  well  and  truly  save,  defend,  keep  harmless  and  indemnified  the  said 
Ralph  Day,  his  heirs,  Ac,  from  all  actions,  suits,  causes  of  action  and  suit,  proceedings, 
claims,  demands,  loss,  costs,  charges,  and  expenses  whatsoever,  which  might  arise  for 
or  by  reason  of  the  said  legacy  of  £10,000,  or  any  part  thereof,  or  the  interest  thereof, 
or  by  reason  of  John  Dingley  Richardson  being  permitted  to  hold  the  same,  the 
obligation  should  be  void. 

In  consequence  of  this  legacy  having  been  thus  dealt  with  by  the  two  trustees, 
the  children  of  Mr.  and  Mrs.  Cooper  filed  their  bill  against  the  representatives  of  the 
trustees,  (who  are  both  dead),  and  in  the  decree  in  that  suit  a  declaration  has  been 
made  that  the  trustees  are  jointly  and  severally  liable  to  make  good  the  legacy,  with 
interest  at  the  rate  of  4  per  cent.  A  charge  has  been  since  carried  in  against  the 
estate  of  Ralph  Day,  but  no  sum  has  as  yet  been  paid  out  of  his  funds.  The  case 
however  states,  that  the  repre.sentative  of  Ralph  Day  has  incurred  costs  in  the  course 
of  that  suit. 

The  question  now  is,  whether  he  has  a  claim  against  the  estate  of  Richardson 
under  this  bond  ;  and  if  so,  to  what  amount. 

Two  points  were  made  in  the  argument — First,  it  was  contended  that  the  bond 
was  void,  as  being  a  bond  of  indemnity  against  a  breach  of  trust,  and  that  the  case 
therefore  fell  within  the  rule,  that  it  is  illegal  to  indemnify  a  party  for  doing  a  wrong. 

[295]  But  we  think  that  objection  is  not  well  founded.  All  that  appears  on  the 
face  of  this  case  is,  that  Richardson  was  to  be  allowed  to  hold  the  money,  upon  giving 
I  this  bond  of  indemnity.  It  is  true  that,  for  certain  reasons  peculiar  to  a  court  of 
equity,  the  estate  of  a  trustee,  who  suffers  trust-money  so  to  remain,  is  held  to  be 
I  liable  to  make  good  any  eventual  loss  :  but  that  is  all.  There  is  nothing  to  shew  us, 
I  sitting  in  a  court  of  law,  that  there  is  anything  necessarily  illegal  or  wrong  in  the 
'  conduct  of  a  trustee  who  has  been  a  party  to  such  an  arrangement.  Indeed,  many 
'.  cases  might  easily  be  put,  which  would  exonerate  him  from  blame  altogether.     The 

Ex.  Div.  VIII.— 16 
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whole  circumstances  of  the  case  must  be  looked  at  in  a  court  of  equity,  before  any 
opinion  can  properly  be  formed  on  the  subject;  and  we  have  no  means  of  judging  of 
them.  This  objection  therefore  fails,  and  the  question  is  reduced  to  the  consideration 
of  the  proper  amount  of  damages. 

Now,  as  to  this  point,  the  case  may  be  shortly  thus  stated  : — A.  has  agreed  to  save 
harmless  his  co-trustee,  B.,  from  any  claim  which  may  arise  out  of  B.'s  permitting  him 
to  hold  and  use  a  legacy  of  £10,000,  instead  of  investing  it  in  a  particular  way,  as 
they  were  directed  to  do  by  the  will  under  which  they  became  trustees.  In  conse- 
quence of  this,  a  claim  is  afterwards  made  by  the  cestuis  que  trust  against  him,  the 
result  of  which  is,  that  B.  is  ordered  to  invest  £10,000,  with  interest  at  4  per  cent., 
and  is  forced  to  incur  costs  in  the  discussion  of  that  suit.  Now,  what  ought  A.  to 
have  done,  in  order  to  save  B.  harmless  from  this  claim  ?  Manifestly  he  ought  to 
have  invested  £10,000  ;  and  not  having  done  so,  ought  now  to  pay  that  sum  to  B., 
and  also  to  repay  those  costs  and  that  interest  which  B.  is  now  obliged  to  pay.  We 
think,  therefore,  that  this  is  the  proper  amount  of  the  damages  to  which  A.  is  liable 
under  the  bond.  For  this  will  indemnify  B.  against  the  payments  to  which  he  has  been 
rendered  liable  in  consequence  [296]  of  A.  not  havuig  saved  him  harmless,  by  investing 
the  sum  of  £10,000  as  he  ought  to  have  done. 

The  cases  cited  in  argument  are  all  distinguishable  from  the  present.  The  breach 
of  the  bond,  in  them,  consisted  in  not  indemnifying  against  a  payment,  and  none 
therefore  took  place  till  a  payment  was  made,  and  the  amount  depended  upon  and 
was  measured  by  the  amount  of  such  payment  alone.  Here,  the  breach  of  the  bond 
is  not  saving  Kalph  Day  and  his  representative  harmless  against  the  claim  of  the 
children  of  Mr.  and  Mrs.  Cooper,  and  the  proper  amount  of  damages  is  therefore  that 
amount  to  which  the  making  of  the  claim  subjects  him,  which  is  here  the  sum  to  be 
invested,  and  the  actual  loss  which  has  been  subsequently  added  to  that  sum,  in 
consequence  of  the  claim  having  been  enforced  by  law  upon  the  party  to  be  indemnified. 

These  are  the  reasons  upon  which  our  certificate  is  founded. 

A  certificate  was  sent  accordingly. 

Williams  v.  Gerry.  Exch.  of  Pleas.  .June  9, 1842. — On  an  issue  to  try  the  property 
in  certain  goods,  which  the  plaintiff  claimed  under  a  bill  of  sale,  a  former  bill  of 
sale  of  the  same  goods,  but  which  had  been  cancelled,  was  tendered  in  evidence 
to  shew  that  the  second  bill  of  sale  was  given  bona  fide,  and  not  fraudulently. 
This  document  having  been  rejected  at  the  trial  on  the  ground  that  it  was  not 
stamped  : — Held,  that  it  was  properly  rejected,  and  was  inadmissible  without 
a  stamp. 

[S.  C.  2  Dowl.  (N.  S.)  201 ;  11  L.  J.  Ex.  389.] 

This  was  an  issue  under  the  Interpleader  Act,  to  try  whether  certain  goods,  which 
had  been  seized  by  the  sheriff  of  Cardiganshire  under  a  writ  of  fi.  fa.,  were  the 
property  of  the  plaintiff  or  of  one  Thomas  Davies,  against  whom  that  writ  issued. 
The  cause  was  tried  before  Maule,  J.,  at  the  last  Cardigan  assizes,  when  the  plaintiff 
[297]  claimed  to  be  entitled  to  the  goods  by  virtue  of  a  bill  of  sale,  dated  the  2nd  of 
January,  1840,  which  purported  to  be  a  conveyance  of  them  to  him  by  one  Davies, 
his  brother-in-law,  as  a  security  for  the  repayment  of  £300  and  interest,  which  was 
therein  stated  to  have  been  advanced  at  different  times  by  the  plaintiff  to  Davies. 
The  defendant  alleged  that  the  transaction  was  a  fraudulent  one ;  and  the  plaintiff, 
in  order  to  shew  that  it  was  not,  proposed  to  give  in  evidence  a  former  assignment 
of  the  same  goods,  prepared  by  a  scrivener,  and  executed  by  Davies  on  the  18th  of 
October,  1839,  as  a  security  for  the  sum  of  £180,  being  a  portion  of  the  £300  which 
had  been  then  advanced,  on  which  the  word  "  cancelled  "  was  written.  This  assign- 
ment was  not  stamped,  and  its  admissibility  was  objected  to  on  that  ground.  The 
learned  judge  refused  to  admit  it,  and  a  verdict  was  found  for  the  defendant.  In 
Easter  Term,  E.  V.  Williams  obtained  a  rule  to  shew  cause  why  there  should  not  be 
a  new  trial,  on  the  ground  of  the  rejection  of  this  evidence  :  against  which 

Chilton  now  shewed  cause.  The  plaintiff"  contends  for  a  strange  proposition,  that 
he  is  first  to  put  in  an  assignment  on  which  in  itself  he  cannot  rely,  and  then  that  he 
may  put  in  an  unstamped  instrument  to  make  it  available.  It  was  held  in  Sweeting  v. 
Halse  (9  B.  &  C.  36.5 ;  4  Man.  &  R.  287),  that  a  jury  ought  not  to  be  permitted  to 
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draw  a  conclusion  of  fact  from  an  unstampeil  inslrunient.      It  is  said  on  the  other  side, 
that  as  the  Krst  assignment  was  cancelled,  the  plaintifl'  does  not  seek  to  give  efl'ect  to 
it,  but  to  use  it  merely  to  shew  what  the  parties  meant;  hut  he  does  seek  to  give 
efl'ect  to  it,  when  he  uses  it  to  shew  what  the  parties  intended  at  the  time.     There 
would  be  extreme  danger  in  sanctioning  the  admission  of  such  evidence ;  it  would 
afford  to  a  dishonest  person  [298]  great  facility  in  defeating  justice.     A  party  who 
relies  upon  an  instrument  is  bound  to  put  it  in,  and  he  cannot  do  so  unless  it  be  properly 
stamped  ;  and  as  to  the  hardship  which  it  is  said  will  occur  if  this  instrument  bo 
excluded,  when  used  merely  to  shew  bona  fides,  the  same  occurs  in  evei'v  case  of  an 
unstamped  contract.     [Lord  Abinger,  C.  B.     The  assignment  was  ottered  in  evidence 
to  shew  that  the  parties  had  come  to  an  agreement  of  some  kind  ;  if  that  agieement 
had  been  by  parol,  it  might  have  been  proved,  but  as  it  was  reduced  into  writing,  it 
ought  to  have  been  stamped.     In  cases  where  a  party  seeks  to  shew  .some  criminal 
offence,  where  you  treat  it  not  as  the  instiaiment  it  purports  to  be,  it  is  otherwise.] 
Where  an  instrument  which  requires  a  stamp  is  allowed  to  be  given  in  evidence  without 
one,  it  is  upon  the  principle  that  no  stamp  would  give  it  validity  ;  thus  in  the  case  of 
a  forged  bill  of  exchange,  the  document  is  not  what  it  purports  to  be,  and  a  stamp 
would  not  render  it  available.     In  Dover  v.  Maedaer  (.5  Esp.  92),  it  was  held  that  a  note 
given  by  a  voter  who  had  been  bribed,  for  repayment  of  the  sum  given  to  him  in 
order  to  secure   his  vote,  might  be  given  in  evidence  in  an  action  of  debt  for  the 
bribery,  though  not  stamped,  to  prove  the  fact  of  bribery.     There  the  paper  was  in 
form  a  promissory  note,  but  in  fact  it  was  nothing  of  the  kind,  and  never  intended  to 
be  so.     So  it  has  been  held,  that  an  illegal  policy  of  insurance  on  lottery  tickets  may 
be  read  in  evidence  without  being  stamped :  lloUaiul  v.  Dwffin  (Peake,  N.  P.  C.  58). 
That,   again,  was  because    it    was    illegal,   and  no  stamp  imposed    upon    it    would 
give  it    validity.     And    in    Xash    v.    Duncomh  (1    Moo.    &    Rob.    104),    where   the 
defence  to  an  action  on  a  promissory   note  for  money  lent  was  that  the  loan  was 
usurious,  it  was   held    that  an    unstamped  agreement   as   to   the    terms    on    which 
the    note    was    given,   might  be  given   in   evidence   without    a  stamp.     If  a  party 
[299]  produces  an  instrument,  rel3'ing  on  its  illegality,  and  to  destroy  its  effect,  it  is 
admissible  for  that  purpose  ;  but  even  in  criminal  cases,  if  the  instrument  is  treated 
as  good,  it  cannot  be  read.     An  instance  is  given  in  Starkie  on  Evidence  (vol.   2, 
p.  772,  2nd  edit.),  where,  upon  an  indictment  against  a  clerk  for   embezzling  his 
master's  money,  Ba^'ley,  J.,  held  that  an  unstamped  receipt  given  by  the  servant  to 
the  debtor  who  paid  him  the  money,  was  not  evidence  against  the  prisoner.     And  in 
Rex  v.  Gillson  (1   Taunt.  95),  upon  an  indictment  for  arson  with  intent  to  defraud  an 
insurance  office,  an  unstamped  memorandum  indorsed  on  the  policy  was  held  not  to 
be  admissible  by  the  judges,  upon  a  case  reserved  for  their  opinion.     Lord  Tenterden, 
in  delivering  the  judgment  of  the  Court  in  Jardine  v.  Fayne  (1  B.  &  Adol.  670),  says, 
"We  are  of  opinion,  however,  that  an  unstamped  bill,  or  one  improperly  stamped, 
cannot  be  read  to  the  jury  as  evidence  of  the  contract,  or  any  part  of  it,  in  respect 
of  which  the  plaintiff  sues.     Such  an  instrument  may  be  looked  at  by  the  Court  for 
the  purpose  of  seeing  whether  it  requires  a  stamp,  or  is  properly  stamped,  that  being 
a  part  of  the  duty  of  the  judges,  with  which  the  juiy  have  nothing  to  do,  and  of 
which  they  are  supposed  to  take  no  cognizance.     It  may  be  looked  at  by  the  jury 
also  for  a  collateral  object,  as  was  done  in  the  case  of  Gregory  v.  Frazer  (3  Camp.  454), 
where  the  defence  was,  that  the  maker  of  a  note  was  drunk  at  the  time  the  money 
was  advanced,  and  was  imposed  upon  by  the  plaintiffs,  and  the  handwriting  of  the 
note  was  vouched  as  proof  of  that  fact."     That  is  an  authority  directly  in  point,  for 
there  the  Court  refused  to  lay  before  the  jury  a  bill  improperly  stamped,   for  the 
purpose  of  ascertaining  the  amount  referred  to  in  a  distinct  acknowledgment  of  the 
debt.     That  case  is  decisive  of  the  present.     [Alderson,  B.     The  statute  says  that  the 
instrument  "  shall  not  be  pleaded  or  given  in  evidence  [300]  in  any  court,  or  admitted 
in  any  court  to  be  good,  useful,  or  available  in  law  or  equity."     That  means  a  pleading, 
or  giving  in  evidence  by  a  party  to  a  suit.     In  criminal  cases,  however,  the  crown  is 
not  a  party  to  a  suit ;  nor  can  it  be  said  to  avail  itself  of  the  instrument,  or  make  it 
good  or  useful.     The  question  is,  can  it  be  received  at  all  as  evidence,  where  the  object 
is  to  make  it  beneficial  or  available  to  the  party  producing  it?]     A  cancelled  instru- 
ment cannot  be  different  from  an  instrument  functum  officio ;    and  in   the  case  of 
indentures  of  appienticeship,  it  has  been  held  that  they  cannot  be  received  in  evidence 
without  a  stamp,  after  the  expiration  of  the  apprenticeship   {Ilex   v.   Inhahilants  of 
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St.  Paul,  BeJfvrd,  6  T.  R.  452).  [Alderson,  B.  In  Hex  v.  Inhabitants  of  Pcndkton 
(15  East,  440),  the  Court  did  look  at  an  unstamped  instrument  to  see  if  the  term  had 
expired,  but  that  was  only  for  the  purpose  of  determining  whether  parol  evidence 
was  receivable  to  prove  the  yearly  service  after  the  term  expired.]  The  Court  were 
there  acting  in  accordance  with  the  i-ule  laid  down  in  Sweeting  v.  Hahe  and  I'eed  v. 
Deere  (7  B.  &  Cr.  261),  that  the  Court  can  look  at  an  unstamped  document,  in  order 
to  ascertain  the  admissibility  of  other  testimony,  and  also  that  it  may  be  used  where 
a  witness  looks  at  it  merely  for  the  purpose  of  refreshing  his  memory.  [Alderson,  B. 
Grei/ory  v.  Fraxr  is  also  distinguishable  on  another  ground  ;  the  action  was  for  money 
lent,  and  under  the  old  general  issue  the  plaintiff  would  have  been  defeated  upon 
proving  that  a  promissory  note  had  been  given  ;  then  he  produced  it  to  shew  that 
no  such  instrument  was  given,  which  was  a  collateral  purpose.]  Coppock  v.  Bower 
(4  M.  &  W.  361)  was  also  a  case  where  the  instrument  was  held  admissilile  for  the 
purpose  of  insisting  on  the  illegality  of  the  transaction  ;  but  here  the  plaintiff  wanted 
the  agreement  to  be  put  in,  to  shew  that  it  had  been  once  valid. 

[301]  E.  V.  Williams  and  Nicholl,  in  support  of  the  rule.  The  rules  of  evidence  are 
precisely  the  same,  whether  they  are  applied  to  civil  or  criminal  cases.  A  conspiracy 
was  here  imputed  to  the  plaintiff'  and  his  brother-in-law  Davies,  .and  the  question  must 
be  considered  in  the  same  light  as  if  it  had  arisen  upon  an  indictment  for  a  conspiracy. 
Can  it  be  contended  that  upon  such  a  charge  this  evidence  ought  to  have  been 
rejected  ?  The  law  does  not  admit  unstamped  instruments  for  the  purpose  of  proving 
guilt  only,  but  also  for  the  purpose  of  demonstrating  innocence.  [Lord  Abinger,  C.  B. 
That  is  quite  a  different  thing.  Suppose  the  prosecutor  proved  fraud  aliunde,  could 
the  party  charged  .shew  a  valid  contract  by  an  unstamped  instrument  ■?  Here  you  are 
setting  up  this  instrument  in  order  to  give  eff'ect  to  it.  Alderson,  B.  You  are 
contending,  in  effect,  that  the  declarations  of  a  prisoner  are  not  only  I'eceivable  against 
him,  but  also  admissible  for  him  ;  but  that  is  not  so.]  Previously  to  the  case  of  Ilex 
V.  Haivkeswood  (1  Leach,  C.  C.  257),  some  doubt  existed  whether  unstamped  documents 
could  be  received  in  evidence  in  criminal  cases  ;  but  in  that  case  it  was  held,  that  on 
an  indictment  for  forging  a  bill  of  exchange,  the  bill  may  be  given  in  evidence 
although  it  be  not  stamped.  Lord  Kenyon,  indeed,  in  JFhitwell  v.  Dimsdale  (Peake, 
N.  P.  C.  167),  denied  that  case  to  be  law,  and  held  that  an  agreement  not  stamped 
could  not  be  given  in  evidence  for  any  purpose  whatever,  either  to  establish  or  defeat 
it.  However,  it  appears  from  the  note  to  that  case,  that  he  afterwards  approved  of 
the  decision  in  Hawkeswood's  case.  In  Hex  v.  Pooley  (3  Bos.  &  Pul.  311),  where  that 
case  was  cited,  the  true  ground  of  the  exception  is  pointed  out,  viz.  that  such  docu- 
ments may  be  used  for  a  collateral  purpose.  Here  the  purpose  for  which  the  document 
was  attempted  to  be  used  [302]  was  collateral.  It  was  to  rebut  the  imputation  that 
the  second  assignment  was  the  result  of  a  conspiracy  to  defeat  the  execution.  It 
shewed  that  the  assignment  in  January,  1840,  was  not  the  result  of  a  conspiracy  upon 
the  pressure  of  the  moment ;  but  that  on  an  occasion  when  the  plaintiff  was  not  in 
difficulties,  he  had  executed  another  assignment  for  a  debt  previously  due,  and  it  was 
admissible  for  that  purpose.  As  to  Gregory  v.  Frazer,  it  has  always  been  understood 
by  the  profession  that  the  note  was  given  in  evidence  by  the  defendant ;  and  the 
observations  of  Lord  EUenborough  lead  to  that  conclusion.  The  mode  in  which  the 
question  arose  was  probably  this  :  the  defendant  naturally  inquired  whether  there  was 
any  memorandum  of  the  loan,  upon  which  the  plaintiff' produced  the  unstamped  note; 
and  thereupon  the  defendant  proposed  to  read  it,  but  the  plaintiff'  objected  to  it.  If 
it  had  not  been  objected  to,  the  plaintiff'  might  have  given  it  in  evidence  to  shew  the 
loan  of  the  money.  In  this  case  the  charge  is,  that  these  parties  have  been  guilty  of 
a  conspiracy.  Suppose  this  had  been  an  indictment  for  larceny,  and  the  defence  was 
that  the  plaintiff  took  these  goods  under  a  bona  fide  claim  of  right,  could  he  not  have 
given  in  evidence  such  a  deed  as  this  1  and  would  it  not  have  been  admissible  without 
a  stamp'?  [Alderson,  B.  Is  not  that  a  fallacy  ?  The  issue  is  not  the  same:  in  the 
one  case  the  document  is  put  in  to  shew  that  it  is  a  valid  instrument;  in  the  other, 
that  it  is  not.]  Upon  an  indictment  for  a  conspiracy,  it  is  clear  that  such  an  unstamped 
instrument  as  this  would  have  been  good  evidence  foi'  the  prosecution  :  Hex  v.  Fowle 
(4  Car.  &  Pay.  592).  It  is  laid  down  by  Patteson,  J.,  in  Keahle  v.  Payne 
(8  Ad.  &  Ell.  559;  3  Nev.  &  P.  531),  that  there  is  no  distinction  in  this 
respect  between  a  civil  and  a  criminal  proceeding.  Then,  if  the  Stamp  Acts  cannot  be 
[303J  used  to  screen  fraud,  may  they  not  be  used    to  prevent  the  innocent  from 
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acquittine;  themselves  ?  If  such  an  instrument  ho  admissiltle  to  estahlish,  it  follows 
as  a  necessary  consequence  that  it  may  he  used  to  repel,  a  charge  of  fraud,  [i^ord 
Ahinger,  C.  B.  There  I  ditt'er  with  you  toto  crelo.  In  the  one  case  the  part}'  oilers 
the  instrument  in  evidence  to  demolish  it;  in  the  other,  to  support  it.  In  licr.  v, 
Fmvle  the  object  was  not  to  set  it  up.]  It  does  not  appear  that  the  document  was 
put  in  evidence  there  to  shew  that  it  was  not  valid.  In  Keahle  v.  Payne,  Littledalc,  J  , 
says,  "Although  stat.  31  Geo.  3,  c.  25,  s.  10,  uses  the  words  'available  in  law  or 
equity,'  yet  these  must  be  understood  with  some  qualification,  as  indeed  is  admitted 
by  the  counsel  who  support  the  rule,  in  the  cases  of  forgery  and  usury.  They 
contend,  however,  that  the  evidence  is  receivable  only  where  the  instrument  is  the 
immediate  subject  of  prosecution.  But  the  question  here  being  whether  Mann 
committed  the  fraud,  the  act  of  Mann  is  admissible  in  evidence,  though  it  consist 
in  writing  on  unstamped  paper."  And  Patteson,  J.,  says,  "  Whether  against  the 
person  accused  of  the  fraud  or  a  thiitl  party,  the  principle  must  be  the  same,  if  the 
question  turn  on  the  fact  of  fraud.  If  it  were  necessary  in  a  civil  action  to  shew 
that  there  had  been  a  felony  or  an  obtaining  by  false  pretences,  the  evidence  would 
be  admissible  as  if  the  case  were  that  of  an  indictment  for  the  felony  or  fraud." 
There  the  principle  is  extended  to  make  an  unstamped  instrument  admissible,  though 
used  to  shew  fraud  in  a  third  party.  One  would  have  thought  that  if  the  document 
were  admissible  to  shew  fraud,  it  would  equally  be  admissible  to  shew  no  fraud. 
Here  the  plaintiff  did  not  rely  upon  it,  or  set  it  up  as  a  valid  subsisting  instrument, 
but  merely  sought  to  explain  his  procuring  a  fresh  security,  and  to  rebut  this  charge 
of  fraud.  It  is  equally  an  extension  of  the  strict  words  of  the  act  of  Parliament, 
whethei-  it  be  for  the  purpose  of  proving  guilt  or  proving  innocence. 

[304]  Lord  Abinger,  C.  B.  I  must  own  that,  in  the  early  part  of  this  dis- 
cussion, I  entertained  a  strong  opinion  upon  the  case ;  and  although  there  is  no  one 
more  likely  than  Mr.  Williams,  from  his  learning  and  acuteness,  to  shake  that 
opinion,  he  has  wholly  failed  to  do  so.  It  is  difficult  to  deny  many  of  the  abstract 
propositions  advanced  by  him,  but  if  the  particular  circumstances  of  this  case  are 
looked  at,  nothing  can  be  more  clear.  The  Stamp  Act,  for  the  sake  of  the  revenue, 
was  intended  to  exclude  the  reception  in  evidence  of  such  instruments  as  this,  unless 
stamped,  whenever  they  are  introduced  for  the  purpose  of  making  them  available ; 
that  is  to  say,  of  setting  them  up  and  giving  effect  to  them.  Therefore,  in  every 
case  whei'e  a  question  arises  between  the  parties  in  a  cause  as  to  the  evidence  which 
may  be  given, — for  instance,  in  the  case  of  an  agreement,  which  is  the  subject  of  the 
action,  or  has  some  collateral  relation  to  it,  the  moment  you  ask  whether  it  is  in 
writing,  and  it  turns  out  to  be  so,  no  other  evidence  than  the  written  document 
being  producible,  if  it  proves  to  be  unstamped,  it  must  be  rejected.  So  with  regard 
to  promissory  notes  and  bills  of  exchange,  and  all  matters  which  are  the  subject 
of  the  Stamp  Acts  ;  unless  they  are  stamped  when  they  are  produced,  they  must 
be  rejected,  wherever  they  are  produced  to  shew  that  they  have,  or  ever  had, 
any  validity.  But  the  case  is  different  when  the  purpose  is  not  to  give  them 
effect,  but  to  defeat  them,  and  to  shew  that  they  were  entered  into  for  the 
purpose  of  fraud  and  conspiracy.  Thus,  if  there  were  a  conspiracy,  and  the  parties 
intended,  inter  se,  to  take  certain  measures  to  gain  an  advantage  from  an  agree- 
ment, although  it  be  not  stamped,  it  is  received  in  evidence  to  shew  a  guilty 
mind.  There  it  is  used,  not  with  a  view  to  set  it  up,  but  to  shew  that  it  was 
absolutely  void,  and  as  evidence  of  a  fraud,  and  of  the  guilty  purpose  in  which  the 
parties  to  it  were  engaged.  So,  if  a  man  forges  a  bill  of  exchange,  and  puts  it  upon 
a  wrong  stamp,  is  it  to  be  said  that,  because  it  is  forged  upon  a  wrong  stamp, 
[305]  the  forgery  cannot  be  established  in  a  court  of  law  1  It  would  not  be  the  less 
a  fraud  or  forgery  on  that  account,  and  to  hold  the  document  inaduiissible  would 
manifestly  be  a  departure  from  the  spirit  and  letter  of  the  act  of  Parliament.  The 
ground  upon  which  it  is  admitted  in  such  cases  is,  that  it  is  not  a  valid  instrument, 
but  merely  evidence  of  the  fraud  ;  and  that  the  party  may  produce  such  an  instrument, 
for  the  purpose  of  defeating  it.  The  cases  in  the  King's  Bench,  which  were  cited  for 
the  plaintitt',  and  in  which  I  perfectly  concur,  were  decided  upon  this  principle,  and 
so  also  was  the  case  of  Ooppock  v.  Bower  in  this  Court.  There  a  party,  having  been 
charged  with  bribery  before  a  committee,  entered  into  a  corrupt  agreement  to  with- 
draw and  give  up  his  seat  in  Parliament,  and  give  £500,  the  other  party  stipulating 
to  support  him  upon  his  next  attempt  in  the  borough.    That  agreement  was  considered 
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to  be  evidence  in  support  of  the  plea,  which  set  forth  the  corrupt  agi'eement  upon 
which  the  promissory  note  was  given.  It  was  adduced  there,  not  to  give  eH'ect  to  it, 
but  to  destroy  the  whole  transaction,  by  shewing  that  the  res  gestas  were  in  themselves 
illegal  and  corrupt.  So  also,  an  agreement  without  a  stamp  is  evidence  in  cases  of 
usury,  to  prove  the  course  of  proceeding,  and  shew  that  the  parties  entered  into  a 
corrupt  contract.  But  a  party  charged  with  usury  could  not  give  in  evidence  an 
unstamped  agreement  to  rebut  such  a  charge.  In  the  former  case  he  treats  it  as  an 
unlawful  and  void  instrument,  in  the  other  he  seeks  to  set  it  up  as  available.  An 
ingenious  man  might  put  a  thousand  cases  in  which  it  might  be  difficult  to  say  it  was 
not  evidence.  Suppose  a  man  could  explain  away  an  offence  by  shewing  that  he  acted 
under  a  mistake  derived  from  a  written  instrument;  to  shew  that,  he  offers  it  in 
evidence,  not  as  a  valuable  and  available  instrument,  and  to  establish  a  right,  but  only 
in  order  to  rebut  the  accusation  of  a  guilty  mind.  In  such  [306]  a  case  I  do  not 
conceive  that  the  document  could  not  have  been  given  in  evidence  if  unstamped,  though 
there  may  be  some  doubt  on  that  point ;  but  Mr.  Williams's  object  was  not  to  establish 
such  a  case,  or  to  shew  that  the  instrument  was  void  in  law,  but  to  use  it  as  evidence 
of  a  binding  contract  between  the  parties,  which  they  then  meant  to  act  upon,  avail- 
able, though  not  availing,  and  which,  upon  payment  of  the  duty,  would  have  become 
good.  It  was  sought  to  establish  the  bona  fides  and  the  purity  of  their  intention,  and 
that  they  intended  to  do  at  that  time  what  they  did  some  months  afterwards, — which 
ill  effect  was  to  make  the  deed  available.  On  the  other  hand,  supposing  that  the 
defendant  had  taken  upon  himself  the  onus  probandi,  in  the  first  instance,  that  the 
whole  transaction  was  a  fraud,  I  do  not  .say  that  he  might  not  have  given  this  assign- 
ment in  evidence,  and  shewn  that  it  originated  in  a  fraudulent  conspiracy,  and  that 
it  was  merely  colourable,  being  intended  by  and  by  to  be  used  for  the  purpose  it  was 
used  for  before  a  jury ;  or  that  the  parties  were  hatching  up  evidence  from  time  to 
time,  to  be  used  only  when  the  immediate  necessity  arose,  and  the  time  came  for  the 
fraud  to  be  practised,  and  it  was  then  done  away  with  ;  it  might,  I  think,  be  evidence 
of  such  a  corrupt  agreement,  and  to  shew  such  a  conspiracy.  It  was,  therefore,  an 
instrument  which  might  be  evidence  for  the  party  who  sought  to  attack  it,  but  not 
for  a  party  whose  object  was  to  support  it.  In  my  opinion,  an  unstamped  instrument 
cannot  be  received  in  evidence,  wherever  the  paity  tenders  it  with  a  view  to  give  any 
legal  effect  to  it  whatever. 

Alderson,  B.  I  am  clearly  of  the  same  opinion,  that  this  instrument  was  inad- 
missible. I  take  the  rule  to  be  as  his  Lordship  has  laid  it  down,  that  when  an 
instrument  is  produced  in  order  to  be  set  up  as  an  agreement,  and  to  [307]  give  effect 
to  it  as  a  contract,  you  cannot  give  it  in  evidence  unless  it  has  a  stamp.  Now  here  it 
was  attempted  to  be  set  up,  and  to  have  effect  given  to  it ;  that  is  to  say,  it  was 
propounded  as  an  instrument  valid  and  effectual  for  the  purpose  of  conveying  the 
property  mentioned  in  it  at  the  time  it  was  executed,  and  as  having  a  capacity  to  be 
made  available  in  law.  I  think,  therefore,  it  was  pi-operly  rejected.  The  onlv  cases 
in  which  such  an  instrument  is  allowed  to  be  given  in  evidence  without  a  stamp  are 
where  it  is  used  for  the  purpose  of  shewing  that  it  never  had  any  validity  at  all,  but 
was  merely  colourable ;  and  where  the  fact  that  the  party  has  entered  into  an  agree- 
ment which  is  illegal  from  the  beginning,  is  a  material  fact  in  the  case,  as  it  was  in 
Coppock  V.  Bower. 

GuRNEY,  B.  I  quite  agree  with  my  brethren,  for  the  reasons  which  they  have 
given.  Many  imaginarj-  cases  of  hardship,  arising  from  the  stamp  laws,  might  be 
cited  in  support  of  the  contrary  view,  but  they  cannot  form  any  rule. 

RoLFE,  B.  I  am  of  the  same  opinion.  I  think  we  may  see  very  well  what  the 
real  meaning  of  the  legislature  was,  by  looking  at  the  words  of  the  statute,  which 
says,  that  no  such  bills  of  exchange  or  agreements,  &c.,  shall  be  pleaded  or  given  in 
evidence,  or  admitted  in  any  court  to  be  good,  useful,  or  available  in  law  or  equity, 
unless  stamped.  Coupling  the  fii-st  branch  with  the  last  in  that  sentence,  we  must 
understand  it  to  mean  that  it  is  not  to  be  given  in  evidence  to  make  it  available  in 
any  court  of  law  or  equity.  There  may  be  collateral  circumstances  under  which  an 
unstamped  instrument  may  be  given  in  evidence,  but  it  is  difficult  to  define  or  lay 
down  an  abstract  rule  as  to  what  is  a  collateral  purpose.  Here  the  object  distinctly 
was  to  shew  that  there  had  been  a  [308]  valid  and  subsisting  agreement  at  a  previous 
period,  and  as  it  was  unstamped,  it  was  not  receivable.  It  is  desirable  to  guard 
ourselves  against  laying  down  any  general  rule,  especially  in  criminal  cases  ;  but  in 
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the  case  put  by  Mi-.  Williams,  I  think  no  stamp  would  be  necessary.  He  says,  suppose 
a  party  indicted  for  larceny,  might  he  not  give  in  evidence  an  unstamped  assigimient 
to  him  of  the  goods'?  I  think  he  un'ght.  There  the  allegation  would  be,  that  the 
accused  took  a  particulai-  chattel  feloniously.  You  shew  that  he  had  e.xecuted 
something  which  he  supposed  gave  him  a  right  to  take  it,  but  you  do  not  thus  make 
the  assignment  available  in  law  or  cipiity.  He  merely  took  the  chattel,  thinking  the 
deed  gave  him  a  right,  when  in  truth  it  did  not.  So  in  a  case  of  embezzlement,  if 
the  paity  accused  had  paid  away  the  money  on  unstamped  promissory  notes,  they 
would  be  evidence  to  shew  the  mistake  under  which  he  had  paid  it  away. 
Rule  discharged. 


[309]  Daly  v.  Thompson,  Secretary,  &c.,  of  the  Anti-Dry-Rot  Company.(a)  Exch. 
of  Pleas.  1842. — Case  against  the  Secretary  of  the  Anti-Dry-Rot  Company,  for 
not  making  out  and  delivering  to  the  plaintifl'  a  certificate  in  respect  of  each  of 
20  shares  purchased  liy  him.  The  act,  6  Will.  4,  c.  xxvi.  provides  that  the 
capital  shall  be  £2.50,000,  and  that  the  number  of  shares  shall  be  limited  to 
10,000;  and  the  16th  section  enacts,  that  the  company  shall  keep  a  book,  and 
cause  to  be  entered  therein  the  name  and  designation  of  every  person  subscribing 
for  shares  in  the  undertaking,  and  of  every  person  entitled  to  any  shares  therein, 
making  a  separate  entry  of  each  share  in  numerical  order ;  and  that  after  the 
making  of  such  entry  a  certificate  shall  be  made  out  ni  respect  of  every  share, 
specifying  the  number  of  such  share  and  the  name  of  the  proprietor  thereof,  and 
such  certificate  shall  be  deliveied  to  the  proprietor  upon  demand.  And  the 
twentieth  section  provides  that  it  shall  be  lawful  for  the  proprietor  of  every  share 
to  sell  and  transfer  the  same  by  writing  duly  stamped,  which  transfer  shall  be 
exhibited  to  the  company,  or  their  secretary,  to  be  filed  and  registered  in  the 
manner  prescribed  by  the  act.  At  the  trial,  the  plaintiff  produced  in  evidence 
twenty'  scrip  certificates  payable  to  bearer,  signed  by  three  of  the  directors,  and 
countersigned  by  one  T.,  who  had  been  secretary  to  the  company.  It  appeared 
that  T.  had  fraudulently  re-issued  a  number  of  the  shares,  and  this  having  become 
known,  the  shares,  at  the  time  the  plaintiff  purchased,  were  at  a  low  discount. 
Notices  had  been  given  by  the  company  in  the  public  papers  of  the  fraud  which 
had  been  practised,  and  the  broker  who  negotiated  the  sale  of  the  shares  to  the 
plaintiff  knew  of  that  fraud  at  the  time.  It  appeared  that  at  the  time  the  scrip 
certificates  were  brought  by  the  plaintiff  to  be  registered,  the  whole  number  of 
10,000  shares  had  been  already  entered  in  the  register,  pursuant  to  the  act.  It 
was  thereupon  objected  that  the  register  being  full,  and  the  defendants  having 
no  power  to  add  to  the  number  of  shares,  the  action  in  this  form  would  not  lie ; 
and  the  learned  Judge  being  of  that  opinion,  nonsuited  the  plaintiff": — Held,  that 
the  nonsuit  could  not  be  supported ;  because  the  register  might  have  been 
improperly  filled,  in  which  case  the  company  would  be  taking  advantage  of  their 
own  wrong. — Semble,  that  it  was  not  sufficient  for  the  plaintiff  merely  to  produce 
scrip  certificates  payable  to  bearer,  which  he  had  required  to  be  registered,  but 
that  he  ought  to  have  shewn  his  title  to  have  those  shares  registered,  and  to 
have  deduced  a  good  title  from  the  original  subscriber  and  his  assignees. — It  was 
also  objected  at  the  trial,  that  the  plaintiff"  was  not  the  bona  fide  holder  of  these 
shares,  inasmuch  as  he  had  purchased  them  after  notice  that  many  shares  were 
fabricated  by  a  person  who  was  himself  a  director  and  secretary  of  the  company 
for  a  time,  and  that  it  might  be  that  the  plaintiff  had  acquired  his  title  through 
some  of  those  false  certificates ;  and  it  was  proved  that  the  plaintiff'  had  given  a 
less  price  than  the  ordinary  one ;  but  semble,  that  that  would  not  deprive  him  of 
the  title  he  had  by  the  transfer,  unless  it  were  shewn  that  he  was  not  the  bona 
fide  owner. 

Case.  The  declaration  stated  that  theretofore,  to  wit,  on  the  27th  December, 
1838,  the  plaintiff  became  and  was,  and  still  is,  entitled  to  divers,  to  wit,  twenty 

(a)  This  case  occurred  in  Easter  Term  (April  25),  but  was  postponed  in  the 
expectation  that  the  cause  would  be  again  tried,  but  as  no  further  step  has  been  taken 
by  the  parties,  the  case  is  now  published. 
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shares  in  the  undertaking  mentioned  in  an  act  of  Parliament,  passed  in  the  sixth  year 
of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  "  An  Act  to  enable 
John  Howard  Kyan  to  assign  to  a  Company  certain  Letters  Patent,"  that  is  to  say, 
twenty  shares  in  the  capital  or  joint-stock  of  the  said  company :  that  the  said 
company  had  provided  certain  books  for  entering  therein  the  names  and  designations 
of  the  [310]  several  persons  or  parties  who  had  subscribed  for  any  share  or  shares  in 
the  said  undertaking,  and  of  every  person  entitled  to  any  share  or  shares  therein, 
according  to  the  provisions  of  the  said  act ;  of  all  which  premises  the  said  company 
theretofore,  and  before  the  commencement  of  the  suit,  and  before  the  committing  of 
the  grievances  thereinafter  mentioned,  to  wit,  on  the  day  and  year  aforesaid,  had 
notice.  And  the  plaintiff  avers,  that  before  and  at  the  times  of  committing  the 
grievances  thereinafter  mentioned,  being  so  as  aforesaid  entitled  to  the  said  shares  in 
the  said  undertaking,  he  was  entitled,  under  and  by  virtue  of  the  said  act  of  Parlia- 
ment, and  according  to  the  tenor  and  effect,  true  intent  and  meaning  thereof,  to  have 
his  name  and  designation,  and  each  of  the  before-raentioned  shares  to  which  he  was 
so  entitled  as  aforesaid,  entered  by  the  said  company  in  the  books  of  the  said  company, 
and  also  to  have  made  out  by  the  said  company  a  certificate  in  respect  of  each  of  such 
shares,  specifying  therein  the  proper  number  of  the  said  plaintiff  as  proprietor  thereof, 
and  to  have  such  certificate  delivered  to  him  the  said  plaintiff  on  demand.  That 
theretofoi'e,  and  after  he  became  entitled  to  the  said  shares  as  aforesaid,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  30th  May,  1839,  he  the  plaintiff  did 
request  the  said  company  to  cause  to  be  entered  in  the  said  books  of  the  said  company 
the  name  and  designation  of  the  plaintiff  as  the  person  entitled  to  the  said  shares, 
making  a  separate  entry  of  each  of  such  shares,  and  that  a  certificate  in  respect  of 
each  of  the  said  shares  should  be  made  out  by  the  said  company,  and  did  then  demand 
of  the  said  company  that  such  certificate  should  be  delivered  to  the  plaintitt'  as 
proprietor  of  the  said  shares,  pursuant  to  the  provisions  of  the  said  act  of  Parliament ; 
and  although  a  reasonable  time  for  making  such  entry  in  the  said  books,  and  for 
making  out  and  delivering  such  certificates,  hath  long  since  elapsed,  yet  the  said 
company,  well  knowing  the  premises,  and  contriving  and  in-[311]-tending  to  injure 
the  plaintiff  in  this  behalf,  in  utter  disregard  of  the  said  act  of  Parliament  and  of  their 
duty  in  that  behalf,  have  hitherto  wholly  neglected  and  refused,  and  still  do  neglect 
and  refuse,  to  cause  to  be  entered  in  any  of  the  said  books  of  the  said  company  the 
name  and  designation  of  the  said  plaintiff  as  the  person  entitled  to  the  said  shares,  or 
any  or  either  of  them  ;  and  although  often  requested  so  to  do,  have  hithei'to  wholly 
neglected  and  refused,  and  still  do  neglect  and  refuse,  to  make  out  a  certificate  in 
respect  of  each  of  the  said  shares,  or  any  or  either  of  them,  and  to  deliver  the  same  to 
the  plaintiff  as  proprietor  thereof,  whereby  the  plaintiff  is  deprived  of  the  evidence  of 
bis  title  as  proprietor  of  the  said  shares,  and  is  prevented  from  receiving  and  enforcing 
payment  of  the  interest  and  dividends  for  and  in  respect  of  the  said  shares,  and 
thereby  and  otherwise  the  plaintifi'  is  injured. 

Pleas,  first,  not  guilty ;  secondly,  that  the  plaintiff  did  not  become,  nor  was  he 
entitled  to  the  said  shares  in  the  said  undertaking  in  the  declaration  mentioned,  or  any 
or  either  of  them,  or  any  part  thereof,  niodo  et  forma :  on  which  issues  were  joined. 

At  the  trial,  laefore  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  Trinity 
Term,  1841,  it  appeared  that  this  was  an  action  on  the  case  brought  against  the  secretary 
of  the  Anti-Dry-Kot  Company,  for  refusing  to  enter  the  plaintift''s  name  and  designa- 
tion in  the  books  of  the  company  in  respect  of  twenty  shares  purchased  by  him,  and 
for  not  making  out  a  certificate  in  respect  of  each  of  such  shares,  and  delivering  the 
same  to  the  plaintifi',  pursuant  to  the  provisions  of  the  act  of  6  Will.  4,  c.  xxvi.  by 
which  the  company  was  established. (a)     The  number  of  shares  were  [312]  by  the  16th 

((()  The  following  clauses  are  applicable  to  this  case  : — 

By  section  19,  it  is  enacted,  that  the  company  or  the  directors  thereof  shall  provide 
and  keep  a  book  or  books,  and  cause  to  be  entered  therein  the  names  and  designation 
of  the  several  persons  or  parties  who  have  subscribed  or  shall  hereafter  subscribe  for 
any  share  or  shares  in  the  said  undertaking,  and  of  every  person  entitled  to  any  shares 
or  share  therein,  making  a  separate  entry  of  each  share ;  and  such  share  shall  be 
numbered,  beginning  with  No.  1,  and  proceeding  in  arithmetical  progression  whereof 
the  common  excess  shall  always  be  one,  and  every  such  share  shall  always  be  distin- 
guished by  the  number  so  to  be  applied  to  the  same  ;  and  after  the  making  such  entries, 
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section  of  the  act  limited  to  the  lumiber  of  10,000.  The  phiiiititl',  at  the  trial,  produced 
in  evidence  twenty  scrip  [313]  cei'tificates,  dated  January,  1S;56,  payable  to  bearer, 
signed  by  three  of  the  directors,  and  countersigned  by  one  Tei'ry,  who  had  been 
secretary  and  managing  director  to  the  company.  It  appeared,  however,  that  Terry 
had  fraudulently  re-issued  a  great  number  of  the  shares  which  had  been  brought  into 
the  office ;  and  this  having  become  notorious,  the  shares,  at  the  time  the  plaintiff 
purchased,  were  at  a  very  low  discount,  and  the  shares  he  now  claimed  to  be  registered 
had  been  purchased  at  a  low  price.  It  appeared  that  the  whole  10,000  shares  had 
been  disposed  of,  and  entered  in  the  register ;  that  notices  had  been  given  by  the 
company  in  several  newspapers,  and  placed  upon  the  Stock-Exchange,  of  the  frauds 
practised  with  the  shares,  and  cautioning  persons  not  to  purchase  thera  ;  and  that  the 
broker  who  negotiated  the  sale  of  these  shares  to  the  plaintifl',  knew  at  the  time  of 
the  frauds  which  had  been  practised  by  Terry  respecting  the  shares.  It  was  objected 
for  the  defendants,  that  the  action  would  not  lie,  inasmuch  as  the  register  was  full, 
and  the  defendant  had  no  right  to  add  to  the  number  of  shares.  On  the  other  hand, 
it  was  said  that  the  plaintiff  ought  not  to  be  a  sufferer  by  the  frauds  committed  by 
the  secretary  of  the  company  ;  and  the  scrip  certificates  being  signed  by  three  directors 

a  certificate  shall  be  made  out  in  respect  to  every  share  in  the  said  undertaking, 
specifying  therein  the  proper  number  of  such  share,  and  the  name  and  designation  of 
the  proprietor  or  proprietors  thereof,  and  every  such  certificate  shall  be  delivered  to 
the  proprietor  of  such  share  or  shares,  his  executors,  &c.  upon  demand,  and  might  be 
in  the  words,  or  to  the  effect,  set  forth  in  page  1 4  of  the  act.  And  such  certificate 
shall  be  admitted  in  all  Courts  whatsoever,  a.s  evidence  of  the  title  of  such  proprietor, 
his  or  her  executors,  administrators,  and  assigns,  to  the  share  therein  specified,  and  to 
the  profits  and  advantages  accruing  in  respect  of  the  same ;  but  the  want  of  such 
certificate  sh.ill  not  deprive  any  proprietor  or  proprietors  of  any  share  or  shares  in  the 
said  undertaking  of  his,  her,  or  their  right  or  interest  in  or  claim  to  a  due  proportion 
of  the  profits  and  advantages  of  the  said  undertaking,  nor  hinder  or  prevent  the 
proprietor  or  proprietors  of  any  such  shares  from  selling  or  disposing  of  any  such 
share  or  shares;  and  in  case  such  certificate  shall  not  be  produced  or  forthcoming, 
then  the  said  entry,  or  a  true  copy  thereof  certified  by  the  secretary  of  the  said 
company,  shall  be  deemed  prima  facie  evidence  of  the  title  thereto. 

And  it  is  further  enacted  by  section  20,  that  it  shall  be  lawful  for  the  several  and 
respective  proprietors  of  any  share  or  shares  in  the  said  undertaking,  their  executors, 
administrators,  successors,  and  assigns,  to  sell  and  transfer,  by  writing  duly  stamped, 
any  share  or  shares  of  which  they  shall  respectively  be  possessed,  and  every  such 
transfer  may  be  in  the  form  mentioned  in  such  page.  And  every  such  transfer, 
executed  b}'  all  the  parties  thereto,  should  be  exhibited  to  the  said  company  or  their 
secretary,  to  be  filed  by  the  said  secretary  and  kept  for  the  use  of  the  said  company, 
and  every  such  transfer  shall  be  registered  in  the  books  of  the  said  company,  by  an 
entry  of  the  date  of  such  registry  and  the  date  of  such  transfer,  together  with  the 
names  of  the  parties  thereto,  and  number  of  the  share  or  shares  transferred  ;  and  a 
copj'  of  such  registry  or  entry  signed  by  the  secretary  to  the  said  company,  shall  be 
sufficient  evidence  of  every  such  sale  and  transfer,  and  shall  be  received  as  such  in  all 
disputes  and  in  all  trials  before  any  judges,  justices,  and  others ;  provided  always, 
that  until  such  transfer  shall  be  so  entered  or  registered  in  the  books  of  the  said 
company,  no  purchaser  or  purchasers  of  any  share  or  shares,  his,  her,  or  their  executors, 
administrators,  successors,  or  assigns,  shall  have  any  part  or  share  in  the  said  under- 
taking and  the  profits  and  advantages  thereof,  nor  shall  receive  any  interest  or  divi- 
dends for  or  in  respect  of  such  share  or  shares  so  purchased,  nor  be  entitled  to  vote 
at  any  meeting  or  meetings  as  proprietor  or  proprietors  of  or  in  the  said  undertaking : 
provided  also,  and  it  is  further  enacted,  that,  after  any  call  for  money  shall  have  been 
made  by  virtue  of  the  said  act,  no  person  or  persons  shall  sell  or  transfer  any  share  or 
shares  which  he,  she,  or  they  shall  possess  in  the  said  undertaking,  after  the  day 
appointed  for  the  payment  of  the  said  call,  until  the  money  called  for  in  respect  of 
his,  her,  or  their  share  or  shares  intended  to  be  sold  shall  be  paid,  together  with  the 
interest,  if  any,  due  thereon  ;  and  unless  such  money  so  called  for,  with  interest  as 
aforesaid,  shall  be  paid,  every  such  sale  or  transfer  of  any  share  oi'  shares  shall  be 
void,  and  such  share  or  shares  shall  be  liable  to  forfeiture,  as  if  no  such  sale  or  transfer 
had  been  made. 

Ex.  Div.  VIII.  ^16* 
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of  the  company,  that  the  company  were  responsible  for  them.  The  [314]  learned 
Judge,  being  of  opinion  that  the  plaintiff  was  not  entitled  to  succeed  in  this  form  of 
action,  nonsuited  him,  but  gave  him  leave  to  move  to  enter  a  verdict  with  40s. 
damages,  in  case  the  Court  should  be  of  a  contrary  opinion.  Erie  having,  in  JMichael- 
mas  Term  last,  obtained  a  rule  accordingly, 

Kell}'  and  Byles,  in  the  same  term  (Nov.  1"2),  shewed  cause.  The  19th  section  of 
the  act  prescribes  the  manner  in  which  the  shares  are  to  be  registered.  It  enacts 
that  the  company  shall  provide  and  keep  a  book  oi'  books,  and  cause  to  be  entered 
therein  the  names  and  designation  of  the  persons  subscribing  for  any  share  in  the 
undertaking,  and  of  every  person  entitled  to  any  share  therein,  making  a  separate 
entry  of  each  share  in  numerical  order ;  and  that  after  the  making  of  such  entries,  a 
certificate  shall  be  made  out  in  respect  of  every  share  in  the  undertaking,  specifying 
the  number  of  such  share,  and  the  name  &c.  of  the  proprietor  thereof,  and  that  every 
such  certificate  shall  be  delivered  to  the  proprietor  of  such  share,  his  executors  &c., 
upon  demand.  And  it  then  goes  on  to  provide  that  such  certificate  shall  be  evidence 
of  the  title  to  the  share  described  therein  ;  but  that  the  want  of  such  certificate  shall 
not  deprive  the  proprietor  thereof  of  his  right  to  a  due  proportion  of  the  profits, 
or  from  selling  or  dispasing  of  any  such  share ;  and  in  case  the  certificate  shall 
not  be  forthcoming,  a  copy  of  the  said  entry,  certified  by  the  secretary  of  the 
company,  shall  be  deemed  prima  facie  evidence  of  the  title  thereto.  Then  the 
20th  section  provides,  that  it  shall  be  lawful  for  the  proprietors  of  any  share  or 
shares  to  sell  and  transfer  by  writing,  duly  stamped,  any  share  or  shares  of  which 
they  shall  be  possessed  ;  and  every  such  transfer  shall  be  exhibited  to  the  company 
or  their  secretarj',  to  be  filed  by  the  secretary  and  kept  for  the  use  of  the  company ; 
and  every  such  transfer  shall  be  registered  in  the  books  of  the  company,  by  an 
entry  of  the  date  of  such  registry  and  the  date  of  such  transfer,  toge-[315]-ther 
with  the  names  of  the  parties  thereto  and  number  of  the  shares  transferred  ;  and  a 
copy  of  such  registry  or  entry,  signed  by  the  secretary,  shall  be  sufficient  evidence  of 
such  sale.  Now  it  is  not  pretended  that  the  provisions  of  this  latter  section  have 
been  complied  with  in  this  sale.  [Parke,  B.  That  section  applies  only  to  the  sale  of 
registei-ed  shares ;  it  does  not  say  that  scrip  certificates  shall  not  be  sold  except  in 
that  way.]  It  was  impossible  for  the  defendant  to  have  entered  these  shares  without 
a  breach  of  duty,  for  the  whole  number  of  shares  allowed  had  been  already  entered  in 
the  register  pursuant  to  the  act.  [Parke.  B.  The  question  is,  whether,  if  the 
company  permit  these  shares  to  be  issued  into  the  market,  they  are  not  bound  to  do 
that  which  the  act  requires  to  be  done  respecting  every  share  which  shall  be  issued. 
The  circumstance  of  the  register  being  full  is  no  answer  to  an  action  for  refusing  to 
register  scrip  issued  by  them.]  This  is  not  an  action  for  unlawfully  issuing  .scrip 
certificates,  but  for  refusing  to  register  them.  The  right  to  have  the  certificates 
registered  is  confined  to  the  10,000.  Perhaps  the  plaintitF  might  have  maintained  an 
action  against  the  directors  of  the  company  for  impropei'ly  issuing  shares  beyond  the 
number  of  10,000  allowed  by  the  act,  whereby  the  plaintiff  was  unable  to  get  his 
shares  registered  :  but  this  is  not  such  an  action,  but  one  founded  on  the  right  under 
the  statute  to  have  the  shares  registered.  But  the  register  being  already  full,  the 
plaintift'  could  have  no  such  right.  Besides,  in  this  case  advertisements  had  been 
published  iu  the  newspapers,  and  notices  placed  upon  the  Stock-Exchange,  of  the 
frauds  practised  respecting  the  shares,  cautioning  persons  not  to  purchase  them  :  and 
the  plaintiff's  broker,  who  was  called  as  a  witness,  proved  that  he  had  seen  those 
notices  before  he  purchased  the  shares  iu  question.  [Parke,  B.  Your  argument 
assumes  that  the  10,000  shares  were  rightly  registered.]  Undoubtedly  that  must  be 
assumed  until  it  is  shewn  that  they  were  not.  [Parke,  B  The  doubt  is  on  [316] 
whom  the  burthen  of  proof  should  lie.  Supposing  that  a  person  had  bought  shares 
in  the  market  at  their  ordinary  price,  and  without  any  circumstances  of  fraud  or 
suspicion,  would  it  be  any  answer  to  the  person  who  brought  the  shares  to  be 
registered  that  the  register  was  already  full?]  It  is  difficult  to  answer  questions 
put  in  the  abstract ;  it  is  enough  to  say,  that  these  were  not  so  purchased  If  the 
duty  were  imposed  upon  the  company  to  shew  that  the  whole  10,000  shares  were 
properly  registered,  it  would  be  next  to  impossible  to  do  so.  The  plaintiff  says  he  has 
a  right  to  have  the  shares  registered,  and  the  onus  is  on  him  to  shew  that  he  has  that 
right.  It  is  clear  that  the  plaintiff  was  bound  to  shew  his  title  to  the  shai'es.  He 
could  only  be  so  entitled  by  being  an  original  proprietor  of  the  shares,  or  having  had 
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them  by  jissignment  since.  Assuming  the  10,000  shares  to  have  been  i)ro]icrlv 
registered,  the  shares  in  question  were  not  shown  to  have  been  properly  transfcrreii. 
The  plaiiitift'  ought  to  have  deduced  a  good  title  from  the  original  subscriber  and  his 
assignee,  in  order  to  have  entitled  himself  to  have  his  name  entered  on  the  register. 
But  all  that  he  did  was  to  produce  scrip  certificates  payable  to  bearer,  which  was 
clearly  not  enough,  as  a  person  could  not  acquire  a  right  to  shares  by  a  transfer  from 
hand  to  hand  ;  and  the  19lh  section  is  not  applicable  to  this  case. 

W.  H.  Watson,  in  support  of  the  rule.  No  point  was  made  at  the  trial  as  to  the 
transfer  of  the  shares  having  been  properlj'  made  ;  if  it  had,  the  plaintiff  might  have 
obviated  it.  And  if  the  learned  Judge  had  decided  against  the  plaintiff,  he  might 
have  tendered  a  bill  of  exceptions,  and  so  raised  the  point.  [Lord  Abinger,  C.  B. 
As  no  point  was  made  at  the  trial  as  to  that,  you  need  not  trouble  yourself  upon  it.] 
Then  the  onus  of  shewing  that  the  register  was  properly  filled  lay  upon  the  defen- 
dants. The  act  distinguishes  between  a  shareholder  and  a  person  entitled  [317]  to 
a  shai'e.  The  16th  section  says,  that  the  capital  shall  be  considered  as  consisting  of 
10,000  shares.  Then,  the  19th  section  pi'ovides,  that  the  company  shall  keep  a  book, 
and  cause  to  be  entered  therein  the  names  of  persons  who  have  subscribed,  or  shall 
subscribe,  for  any  share  in  the  undertaking,  and  of  every  person  entitled  to  any  share  ; 
aud  after  the  making  of  such  entry,  a  certificate  shall  be  made  out  in  respect  to  every 
share  in  the  undertaking,  and  every  such  certificate  shall  be  delivered  to  the  proprietor 
of  such  share,  his  executors,  &c.,  upon  demand  ;  and  then  it  enacts,  that  the  certificate 
shall  be  admitted  as  evidence  of  the  title  of  such  proprietor,  his  executors,  &c.,  to  the 
share  therein  specified.  When  once  a  party  becomes  registered  under  this  act,  he 
becomes  a  proprietor  of  shares.  This  action  is  brought  for  not  doing  that  for  the 
plaintiff  which  the  19th  section  requires  to  be  done.  The  plaintiff  produces  the  scrip 
certificates  in  the  handwriting  of  the  directors,  and  requests  them  to  register  them 
pursuant  to  the  19th  section.  It  is  no  answer  to  say  that  there  are  10,000  names 
already  entered  in  the  book.  The  company,  who  have  issued  these  certificates,  ought 
to  shew  that  they  were  not  properly  issued.  [Parke,  B.  The  company  having  proved 
notice  that  a  number  of  shares  had  been  improperly  issued,  and  frauds  committed, 
and  the  plaiutift'  having  purchased  these  shares  with  a  knowledge  of  that,  the  question 
is,  whether  he  is  not  bound  to  shew  that  they  weie  genuine.]  It  is  no  answer  that 
the  10,000  shares  were  entered  in  the  book,  unless  they  were  properly  so  entered, 
and  they  who  entered  them  are  bound  to  shew  that  they  were.  If  the  company 
wished  to  guard  against  frauds,  they  should  have  had  it  provided  that  the  shares 
should  pass  only  by  indorsement  in  writing.  If  the  defendant  had  made  out  that  the 
plaintiff  obtained  these  shares  fraudulently,  it  might  have  been  a  different  thing;  but 
then  the  question  is,  whether  that  should  not  be  raised  by  plea.  No  fraud  has  Ijeen 
imputed  to  the  plaintiff',  and  he  is  therefore  entitled  to  [318]  have  the  shares 
registered  ;  and  it  is  no  answer  to  say  that  the  company  have  I'egistered  other  shares, 
by  which  the  register  is  full.  The  defendants  allege  that  their  own  servant  has 
caused  this  :  that  is  their  own  negligence,  and  they  ought  to  suffer  for  it,  and  not  the 
plaintiff.  It  was  the  act  of  the  defendants  in  sending  these  shares  into  the  woild, 
and  they  are  answerable  for  it. 

Cur.  adv.  vult. 

The  judgment  of  the  Couit  was  now  (April  25)  delivered  by 

Pakke,  B.  There  was  a  case  of  Dah/  v.  Thoriqimn,  which  was  argued  two  or  three 
terms  ago,  but  stood  over  for  the  judgment  of  the  Court.  It  was  an  action  on  the 
case  against  the  secretary  of  the  Anti-Dry-Iiot  Company,  acting  in  the  name  and  on 
the  liehalf  of  the  company,  to  recover  damages  for  not  making  out  and  delivei'ing  to 
the  plaintiff  a  certificate  in  respect  of  twenty  shares  alleged  to  have  been  purchased 
by  him,  and  for  refusing  to  register  those  twenty  shares  in  his  name.  There  was  a 
clause  in  the  act  of  Parliament,  that  the  capital  should  be  £250,000,  and  the  numlier 
of  shares  are  to  amount  to  10,000. 

When  this  case  came  on  to  be  tried  before  Lord  Abinger  at  Westminster,  it  was 
objected,  on  behalf  of  the  defendant,  that  this  action  would  not  lie,  because  the 
register  was  full,  and  the  defendants  had  no  power  to  add  to  the  number  of  shares ; 
and  that  appearing  to  be  the  case,  his  Lordship  was  of  opinion  that  theplaintifi  ought 
to  be  non-suited  ;  that  although  he  might  succeed  in  another  form  of  action,  he  could 
not  here.  When  the  matter,  however,  was  brought  before  the  Court,  it  was  thought 
that  the  objection  taken  before  Lord  Abinger  could  not  be  sustained ;  because,  if  the 
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register  was  full,  and  had  been  improperly  tilled,  the  defendants  must  set  up  their 
own  misconduct  as  an  answer  to  the  action. 

[319]  It  was  objected,  on  shewing  cause,  that  the  plaintiff  had  not  made  out  a 
good  title  to  these  shares ;  all  that  he  had  done  was  to  produce  scrip  certificates 
payable  to  bearer.  It  was  contended  that  he  ought  to  have  shewn  he  was  entitled 
to  have  those  particular  shares  registered,  and  moreover,  that  he  ought  to  deduce  a 
good  title  not  only  from  the  original  subscriber,  but  the  assignee,  in  order  to  give 
him  a  right  to  have  his  name  entered  on  the  register ;  and  that  the  clause  in  the  act 
of  Parliament,  by  which  it  is  provided  that  they  should  be  transferred,  does  not 
apply.  The  plaintiff  must  shew  that  he  was  entitled  as  assignee  of  an  original 
subscriber ;  and  there  is  a  serious  question,  whether  he  could  shew  that  merely  by 
the  production  of  the  scrip  certificate  payable  to  bearer,  in  which  it  is  stated  that  the 
share  belongs  to  the  bearer  of  the  certificate.  To  say  the  least  of  it,  there  is  great 
doubt  whether  any  person,  not  authorized  so  to  do,  can  make  such  evidence  admissible 
by  an  act  of  this  description,  as  in  the  case  of  bills  of  exchange  payable  to  bearer,  or 
promissory  notes,  or  bills  of  lading,  which  are  indorsed,  and  the  property  of  which 
passes  to  the  bona  fide  bearer  of  that  indorsement : — so  also  in  the  case  of  Exchequer 
bills  and  India  bonds.  This  objection,  however,  was  not  the  ground  upon  which  my 
Lord  Abinger  decided  to  nonsuit :  and  we  think  there  ought  to  be  a  new  trial,  to  have 
that  point  considered  ;  and  if  the  plaintiff,  on  that  occasion,  cannot  trace  his  title  to 
the  original  sub.scriber,  by  shewing  who  that  subscriber  was,  and  by  proving  an 
assignment  from  that  person,  and  so  on  from  all  the  persons  through  whom  the 
plaintift'  claims,  it  will  be  a  question  whether  he  will  be  entitled  to  recover. 

All  the  members  of  the  Court  are  not  quite  agreed  in  their  view  of  the  law  upon 
this  part  of  the  case,  and  therefore  I  pronounce  no  opinion  upon  it  at  present ;  but 
the  plaintift'  will  have  an  opportunity  afforded  him  of  going  down  to  a  new  tiial,  and 
giving  such  evidence  as  he  may  [320]  be  advised  of  his  title ;  it  will,  however,  be 
only  prudent  on  his  part  to  take  the  course  I  have  alluded  to,  namely,  that  of  deducing 
his  title  from  the  original  subsci'iber. 

One  objection  was  taken,  that  the  plaintiff  was  not  the  bona  fide  holder  of  these 
shares,  because  he  had  purchased  after  notice  in  the  murket  that  many  shares  were 
fabricated  by  a  person  who  was  himself  in  the  company  for  a  time  ;  and  that  was  the 
fact.  All  the  10,000  shares  had  been  registered,  and  it  may  be  that  the  plaintiff  has 
acquired  his  title  through  one  of  the  false  certificates.  The  amount,  however,  of  this 
was,  that  the  shares  were  depreciated  in  the  market,  and  the  plaintiff  paid  a  less  price 
than  the  ordinary  one  :  still  that  would  not  deprive  him  of  the  title  he  had  by  the 
transfer  of  the  certificates ;  it  would,  indeed,  if  the  defendants  were  to  shew  that  he 
was  not  the  bona  fide  owner ;  but  if  that  is  not  proved,  the  circumstance  of  his  giving 
a  less  price  for  the  shares  themselves  would  not  deprive  him  of  the  right  the  holder 
really  h.ad.  If  it  were  otherwise,  the  consequence  would  be  to  deprive  all  the  share- 
holders, both  good  and  bad,  because  they  obtained  a  transfer  of  the  certificates  at  an 
under-price.  The  question  will  come  to  this,  whether  the  defendant  really  is  entitled 
to  any  shares  in  the  company.  As  I  have  observed  before,  it  will  be  for  him  to  tender 
any  evidence  he  thinks  right ;  but  I  cannot  fail  to  observe,  that  he  will  act  wisely  by 
deducing  a  title  from  the  original  subscriber ;  if  he  does  that,  he  will  probably  succeed 
in  the  action  ;  if  he  does  not,  he  probably  will  be  defeated.  That  is  matter,  however, 
for  subsequent  consideration.  We  think  that  if  the  register  was  tilled  improperly, 
the  nonsuit  ought  not  to  have  taken  place  on  the  ground  that  it  was  full,  and  that 
there  must  be  a  new  trial. 

Kule  absolute  for  a  new  trial. 

[321]  Arden  v.  Pullen.  Exch.  of  Pleas.  June  11,  1842. — Where  the  tenant  of 
a  house  undertakes  by  his  agreement  to  keep  it  in  as  good  repair  as  when  he  took 
it,  fair  wear  and  tear  excepted,  he  is  not  entitled  to  quit  upon  its  becoming 
uninhabitable  foi-  want  of  other  repairs  during  the  term  ;  and  the  landlord  is 
under  no  implied  obligation  to  do  any  repairs  in  such  a  case. 

[S.  C.  11  L.J.  Ex.  359.] 

Assumpsit.  The  declaration  stated,  that  on  the  25th  of  March,  1839,  by  an 
agreement  made  between  the  plaintift'  and  the  defendant,  the  plaintift"  agreed  to  let, 
and  the  defendant  to  take  of  the  plaintiff,  for  the  term  of  three  years,  from  the  25th 


lOM.  &W.  322.  ARDEN    t'.  PULLEN  493 

of  ])ecember,  1839,  a  house  .ind  premises  at  a  .yearly  rent  of  ,£30,  payable  ipiartorly  ; 
and  the  defendant,  among  other  things,  tliereby  agreed  with  the  plaintill',  that  he  the 
defendant  would  keep  the  said  premises  in  as  good  repair  and  condition  as  the  same 
then  were,  and  would  so  leave  the  same  on  the  termination  of  the  said  tenaney,  fair 
wear  and  tear  excepted.  Bi'each  ;  that,  although  the  defendant  entered  and  paid  the 
rent  up  to  the  29th  of  September,  1841,  yet  he  did  not  pay  the  two  quai'tcrs'  I'ent 
which  became  due  on  the  25th  of  March,  1842. 

Plea,  that  before  the  commencement  of  the  period  in  res])ect  of  which  the  rent 
was  claimed,  to  wit,  on  the  29th  of  June,  1841,  the  said  house  ;ind  premises,  by 
means  and  in  consequence  of  age  and  natural  decay,  and  the  badness  of  the  matei'ials 
thereof,  and  the  bad  and  impioper  manner  in  which  the}'  were  originally  Ijuilt,  and 
the  rotten,  foundrous,  miry,  and  insecure  state  and  condition  of  the  walls,  timbers, 
and  foundations  thereof,  and  for  want  of  good  and  sufficient  sewerage  and  drainage, 
and  by  and  through  the  neglect  and  default  of  the  plaintiff',  and  not  for  want  of 
any  such  repair  as  the  defendant  was  bound  to  do  under  or  by  virtue  of  the  said 
agreement,  or  by  or  through  any  neglect  or  default  of  the  defendant  in  that  behalf, 
became  and  were  in  a  ruinous,  bad,  insecui'e,  and  dangerous  state  and  condition, 
and  wholly  unsafe  and  unfit  for  habitation,  whereof  the  plaintiff"  then  had  notice, 
and  was  then  requested  by  the  defendant  to  put  the  said  house  and  premises  into 
a  safe,  habitable,  and  tenantal)le  repair,  and  a  [322]  fit  state  and  condition  to  enable 
the  defendant  to  continue  to  inhabit  and  reside  therein  in  safety,  which  the  plaintiff" 
then  wholly  neglected  and  refused  to  do.  That,  after  allowing  the  plaintiff'  a  reasonable 
time  to  put  the  premises  into  such  a  state,  and  before  the  commencement  of  the  period 
in  respect  of  which  the  rent  was  claimed,  to  wit,  on  the  27th  of  July,  1841,  the  defen- 
dant quitted  and  left  the  said  house  and  premises,  and  relinquished  and  gave  up  the 
possession  thei'eof  to  the  plaintiff,  and  had  not  at  any  time  since  used  or  occupied  the 
same,  or  any  part  thereof,  or  derived  any  benefit  therefrom. 

Replication,  that  the  said  house  and  premises  did  not  become,  nor  were  they  or 
either  of  them  in  a  ruinous,  bad,  insecure,  and  dangerous  state  and  condition,  and 
wholly  unsafe  and  unfit  for  habitation,  by  means  of  the  badness  of  the  materials 
thereof,  or  by  or  through  the  bad  and  improper  manner  in  which  the  said  house  and 
premises  were  originally  built,  and  the  rotten,  foundrous,  miry,  and  insecure  state 
and  condition  of  the  walls,  and  the  timbers  and  foundations  thereof,  and  for  want  of 
good  and  sufficient  sewerage  and  drainage,  and  by  and  through  the  neglect  and 
default  of  the  plaintiff' ;  but  that,  on  the  contrary  thereof,  the  said  house  and  premises 
became  and  were  in  such  condition  and  state  as  in  the  said  plea  mentioned,  for  want 
of  such  repairs  as  the  defendant  was  bound  to  do  under  and  by  virtue  of  the  said 
agreement,  and  b}'  and  through  the  neglect  and  default  of  the  defendant  in  that 
behalf  ;  concluding  to  the  country  : — whereupon  issue  was  joined. 

At  the  trial  before  Ijord  Abinger,  C.  B.,  at  the  Middlesex  sittings,  after  last 
Easter  Term,  it  was  proved  by  the  defendant  that  the  premises  in  question  consisted 
of  a  dwelling-house,  and  that  he  had  taken  it  under  the  following  agreement : — 
"Memorandum  of  agreement  made  the  2.5th  day  of  November,  1839,  between 
T.  Arden  of  the  one  part,  and  J.  T.  Pullen  of  the  other  part.  The  said  T.  [323] 
Arden  agrees  to  let,  and  the  said  J.  T.  Pullen  agrees  to  take  of  the  said  T.  Arden, 
from  the  25th  of  December,  1809,  for  the  term  of  three  years,  and,  if  he  shall  continue 
after  that  period,  then  as  a  yearly  tenant  (subject  to  six  months'  legal  notice  from 
either  paity  to  the  other),  a  house  and  premises,  situate  No.  7,  Hollowa\'-terrace, 
Middlesex,  at  the  clear  yearly  rent  of  £30  ;  and  the  said  J.  T.  Pullen  agrees  to  pay 
the  said  rent  quarterly,  and  also  all  present  and  future  land-tax  and  sewer-rate,  and 
all  other  rates  and  assessments  whatsoever  in  respect  of  the  premises,  or  any  part 
thereof,  on  the  landlord,  tenant,  or  occupier  thereof  respectively,  when  due ;  and  in 
default  thereof,  the  said  T.  Arden  is  hereby  authorized  to  pay  the  same,  or  any  part 
thereof,  and  then,  without  notice,  to  recover  the  amount  paid  by  distress  upon  the 
premises,  as  in  case  of  distress  for  rent  in  arrear,  or  by  any  other  legal  proceedings 
whatsoever,  with  the  expenses  thereof  respectively.  And  the  said  J.  T.  PuDen  also 
agrees  to  keep  the  house  and  premises  in  as  good  repair  and  condition  as  the  same 
now  are  in,  and  to  leave  the  same  on  the  termination  of  the  tenancy  or  giving  up 
possession,  fair  wear  and  tear  excepted,  together  with  all  the  erections,  fixtures, 
improvements,  and  other  things  whatsoever,  that  shall  at  any  time  be  erected,  fixed 
or  put  up  therein." 
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It  iippe.ared  that  very  extensive  settlements  had  taken  place  in  the  building,  and 
thus  large  gaps  in  the  main  walls  had  been  occasioned,  and  the  only  mode  by  which 
the  house  could  be  supported  was  by  shoi'ingit  up  :  that  in  order  to  keep  the  basement 
free  from  water,  pumping  for  several  hours  a  day  was  necessary,  and  it  was  then 
so  wet  as  to  be  utterly  untit  for  occupation  :  that  the  house  having  become,  from  these 
causes,  utterly  uninhabitable,  the  defendant,  after  giving  notice  before  Michaelmas, 
1841,  had  quitted  it  by  the  advice  of  a  surveyor,  who  stated  that  had  the  defendant 
continued  to  reside  in  it,  the  house  would  certainly  have  fallen  down.  It  was  also 
proved,  that  the  only  means  by  [324]  which  it  couW  be  repaired  was  by  shoring  up 
and  under-pinning  the  house,  pulling  down  the  front  wall  and  rebuilding  it,  laying  an 
entii-ely  new  foundation,  and  making  a  sewer  to  carry  off  the  water;  and  that  the 
mischief  was  not  to  be  ascribed  to  the  want  of  ordinary  repairs,  or  to  any  injury,  but 
simply  to  the  original  badness  of  the  foundation,  which  consisted  of  soft  brick,  and 
to  the  marshy  nature  of  the  soil.  The  jury  thereupon  found  a  verdict  for  the  defen- 
dant, subject  to  a  motion  to  enter  a  verdict  for  the  plaintifi,  if  the  Court  should  be 
of  opinion  that  that  portion  of  the  defendant's  plea  which  alleged  the  dangerous  state 
of  the  premises  to  have  ai'isen  from  the  neglect  and  default  of  the  plaintifi",  was  in 
issue,  and  in  point  of  law  was  not  proved. 

Erie  having  obtained  a  rule  for  this  purpose,  and  also  for  judgment  non  obstante 
veredicto, 

Crowder  (Butt  was  with  him)  now  shewed  cause.  The  issue  joined  on  the 
replication  is,  whether  the  house  became  in  the  state  described  in  the  plea  for  want 
of  such  repairs  as  the  defendant  under  his  agreement  was  bound  to  make,  and  through 
his  default.  That  is  the  only  portion  of  the  replication  which  traverses  the  defendant's 
plea  ;  the  rest  is  mere  inducement.  If  it  was  the  duty  of  the  defendant  at  all  events 
to  make  the  house  habitable,  there  ought  to  have  been  a  verdict  for  the  plaintiff;  but 
the  defendant  was  clearly  not  bound  to  do  the  repairs  requisite  for  the  purpose  of 
preventing  these  dilapidations,  which  rendered  the  hou.se  quite  uninhabitable  :  if  he 
was,  he  must  have  reconstructed  it  altogether.  The  jury  were  therefore  right  in 
finding  in  favour  of  the  defendant.  [Alderson,  B.  What  has  the  plaintiff  omitted 
to  do,  which  he  ought  by  his  bargain  to  have  done?  Lord  Abinger,  C.  B.  The 
defendant  says  there  is  an  implied  contract  that  the  premises  are  of  such  stability  that 
they  may  last  during  the  term,  with  proper  repairs.]  [325]  Yes.  The  agreement  is 
to  be  construed  according  to  the  ordinary  understanding  of  mankind.  It  never  could 
have  been  contemplated  between  the  parties  that  the  defendant  should  undertake  to 
rebuild  the  house.  An  implied  contract  must  be  introduced,  that  the  house  is  fairly 
habitable  at  the  commencement  of  the  term.  It  cannot  be  contended,  that  in  the 
event  of  the  house  becoming  uninhabitable,  and  utterly  useless  to  the  tenant,  his 
liability  to  pay  the  rent  should  continue  In  Collins  v.  Barrow  (1  M.  &  Rob.  112), 
it  was  held  that  the  tenant  of  a  house,  who  is  bound  by  agreement  to  keep  it  in 
tenantable  repair,  may  quit  without  notice  in  the  course  of  his  term,  if  the  premises 
become  unwholesome  for  want  of  sufficient  drainage,  and  cannot  be  kept  dry  without 
extravagant  and  unreasonable  labour  and  expense  on  his  part.  That  case  is  precisely 
in  point.  Hayley,  B.,  there  .says,  "The  tenant  is  bound  to  pay  rent  during  the  time 
foi-  which  he  has  contracted,  unless  he  satisfies  the  jury  that  under  the  circumstances 
he  was  justified  in  quitting.  I  think,  however,  that  in  point  of  law  he  will  be  freed 
from  his  obligation  to  reside  on  the  premises,  if  he  makes  out  to  the  satisfaction  of 
the  jury  that  the  premises  were  noxious  and  unwholesome  to  reside  in,  and  that  this 
state  arose  from  no  default  or  neglect  of  his  own,  or  none  except  at  an  extravagant 
and  unreasonable  expense."  And  in  conclusion  he  observes,  that  the  question  will 
turn  on  this,  "  whether  the  defendant  neglected  anything  which  he  was  able  and 
might  reasonably  be  required  to  do."  In  that  case  the  tenant  was  bound,  as  in  the 
present  case,  to  keep  the  premises  in  tenantable  repair.  [Lord  Abinger,  C.  B.  In 
that  case  there  was  the  circumstance  that  the  plaintifi'  had  undertaken  to  make  a  new 
sewer.]  But  that  was  no  part  of  the  agreement.  [Alderson,  B.  If  you  take  a  house 
in  one  of  the  hundreds  of  Essex,  where  the  country  is  very  damp  and  [326]  marshy, 
may  you  go  away  and  quit  the  house  if  you  have  the  ague?  and  yet  that  would  seem 
to  follow  from  this  argument.  The  tenant  ought  to  examine  the  house  before  he 
takes  it.  He  undertakes  to  keep  it  in  the  same  condition  as  it  was  when  he  took 
it.]  Edwards  v.  Etheringlmi  ([{y.  &  M.  268)  is  also  an  authority  in  the  defendant's 
favour,  though  not  so  strong  perhaps  as  Collins  v.   Barroiv,  inasmuch  as  the  tenant 
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was  not  under  any  agreement  to  repair.  There  it  was  ruled  that  a  tenant  of  a  house 
from  year  to  yeai'  may  quit,  without  previous  notice  to  his  hmdlord,  on  the  premises 
becoming  unsafe  and  useless  from  want  of  repairs ;  and  that  such  tenant  was  not 
liable  in  an  action  for  use  and  occupation,  for  any  rent  after  the  occupation  had 
ceased  to  be  beneficial :  and  that  decision  was  supported  on  motion  b}'  the  Court  of 
Queen's  Bench  (7  D.  &  E.  117).  Bakci-  v.  IIollp-.allHl  (4  Taunt.  45),  whei'c  it  was 
held  that  the  landlord  might  recover  in  an  action  for  use  and  occup.ition,  the  rent 
accruing  after  the  premises  were  burnt  down,  may  perhaps  be  relied  on  for  the 
plaintiff;  but  that  was  decided  on  the  ground  that,  although  the  house  was  burnt 
down,  the  tenant  still  had  the  occupation  of  the  land,  and  had  made  no  offer  to 
deliver  it  up.  Here  the  defendant  had  quitted  the  premises,  hon  v.  Gorton  (5  Bing. 
N.  C.  501  ;  7  Scott,  537)  may  also  be  relied  on;  but  that  was  distinguished  from 
Barroiv  v.  Collins  and  Edwards  v.  Ellwrington,  on  the  ground  that  in  the  latter  cases 
the  inability  to  occupy  was  occasioned  by  the  default  of  the  landlord,  and  the  like 
distinction  exists  in  the  present  case.  [Lord  Abingcr,  C.  B.  The  q\iestion  is,  is  there, 
on  letting  a  house  on  lease,  an  implied  contract  that  the  house  shall  endure  for  the 
term  ?]     It  is  submitted  there  clearly  is. 

Erie  and  Ogle,  in  support  of  the  rule.  The  material  allegation  in  this  plea  is, 
that  the  house  [became  uninhabitable  "by  and  through  the  neglect  and  default  of  the 
[327]  plaintiffV  and  not  foi'  want  of  any  such  repair  as  the  defendant  was  bound  to 
do  under  his  agreement;  that  allegation  is  traversed  by  the  replication,  and  this  was 
the  issue  raised,  which  the  defendant  was  bound  to  prove.  But  the  plaintiff  was 
under  nn  obligation  to  the  defendant  to  do  these  repairs,  for  there  is  no  implied 
contract  on  the  part  of  the  landlord  to  that  efl'ect.  If  it  were,  it  would  necessarily 
extend  to  every  defect  which  the  tenant  was  not  bound  to  remed}',  and  would  entitle 
him  to  rescind  the  contract.  The  obligation  to  do  such  repairs  as  these  would  lie 
on  the  owner  of  the  fee,  and  the  plaintiff  might  be  merely  a  lessee,  and  not  bound 
himself  to  do  them.  The  cases  which  have  been  cited  only  shew  that  the  tenant  may 
put  an  end  to  the  contract  in  cases  where  the  landlord  has  been  guilty  of  some 
default.     [They  were  then  stojiped  by  the  Court.] 

Lord  Aeinger,  C.  B.  I  am  of  opinion  that,  unless  there  has  been  some  fraud  or 
improper  concealment  on  the  part  of  the  plaintiff,  which  is  not  suggested,  the  contract  for 
letting  this  house  was  perfectly  good.  The  defendant  was,  therefore,  bound  to  perform 
it  so  long  as  the  plaintiff  performed  her  part  of  it;  and  the  plea  would  have  been  bad 
if  it  had  not  contained  the  allegation,  that  the  defects  arose  "by  and  through  the 
default  of  the  plaintiff."  That  allegation,  being  traversed  by  the  replication,  became 
the  material  part  of  the  issue  :  and  this  raised  the  question  whether,  when  a  house 
turns  out  to  be  uninhabitable  from  such  causes  as  exi-sted  in  the  present  insbmce,  the 
landlord  is  bound  to  repair  it.  I  think,  that  without  some  express  stipulation,  he  is 
under  no  such  obligation  ;  and  the  defendant,  consequently,  having  failed  to  substan- 
tiate the  only  material  part  of  the  issue,  the  verdict  must  be  entered  for 
the  plaintiff. 

Alderson,  B.  I  think  the  contract  was  perfectly  good.  [328]  The  rule  laid 
down  by  Tindal,  C.  J.,  in  Izon  v.  Gorton,  is  the  correct  one,  that,  in  order  to  enable  a 
tenant  to  avoid  his  lease,  there  must  be  a  default  on  the  part  of  the  landlord.  He 
observes,  that  "  the  cases  in  which  the  tenant  has  been  allowed  to  withdraw  himself 
from  the  tenancy,  and  to  refuse  payment  of  rent,  will  be  found  to  be  cases  where 
there  has  been  either  error  or  fraudulent  misdescription  of  the  premises  which  were 
the  subject  of  the  letting,  or  where  the  premises  have  been  found  to  be  uninhabitable 
by  the  wrongful  act  or  default  of  the  landlord  himself."  The  case  of  Collins  v.  Barrow 
cannot  be  law,  unless  it  is  put  upon  that  ground  ;  and  most  probably  that  was  the 
ground  of  the  decision,  and  the  statement  of  the  facts  in  the  report  is  imperfect ; 
for  it  is  to  be  observed,  that  some  evidence  is  mentioned  which  would  lead  to  the  con- 
elusion  that  the  landlord  must  have  engaged  to  make  the  sewer.  Here  the  plaintiff 
has  done  no  wrong  ;  she  has  performed  her  duty,  and  therefore  she  is  entitled  to  a 
verdict  on  the  plea. 

GuRNEY,  B.,  and  RoLFE,  B.,  concurred. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff. 
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CorroN  V.  Sawyer.  Exch.  of  Pleas.  June  11,  1842. — Where  a  defendant  was 
desciibed  in  a  writ  of  summons  as  "  R.  S.,  of  the  city  of  Loudon" — Held, 
that  the  description  was  insufficient,  although  it  was  stated  in  the  affidavits 
that  sometime  before  the  issuing  of  the  writ  he  had  abandoned  his  house,  and 
had  no  I'cgular  place  of  abode. — Semble,  that  he  ought  to  have  been  described  as 
of  his  late  abode. 

[S.  C.  2  Dowl.  (N.  S.)  310  ;  11  L.  J.  Ex.  397.] 

Hoggins  had  obtained  a  rule  calling  upon  the  plaintifT  to  shew  cause  why  the 
service  and  cop}'  of  the  writ  of  summons  should  not  be  .set  aside  for  irregularity,  with 
costs,  [329]  on  the  ground  that  the  defendant  was  desci'ibed  in  it  as  Richard  Sawyer, 
of  the  city  of  London  generally,  without  specifying  any  place  or  street.  The  affidavits 
in  answer  stated  that  the  defendant  had  been  resident  in  the  city  of  London,  but 
some  time  before  the  issuing  of  the  writ  had  abandoned  his  house,  and  had  no  legular 
place  of  abode  there,  though  he  occasionally  resorted  to  the  Bull  Inn,  Aldgate,  where 
he  was  served  with  the  writ. 

Martin  shewed  cause.  Under  the  circumstances  detailed  in  these  affidavits,  the 
description  was  sufficient,  as  no  better  description  could  be  given,  and  the  act  of 
Parliament  must  be  construed  reasonably.  Besides,  the  form  of  the  rule,  to  set  aside 
the  service  and  copy  of  the  writ,  is  irregular.  In  Hull  v.  Redington  (5  M.  &  W.  605) 
an  application  to  set  aside  the  copy  served  was  considered  nugatory  ;  and  as  to  the 
service,  the  writ  was  served  personally.  At  all  events  the  defendant  has  asked 
too  much. 

Hoggins,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Per  Curiam.  The  defendant  might  have  been  described  as  of  his  late  abode.  The 
writ  is  clearl}'  irregular  in  point  of  form.  The  act  of  Parliament,  2  &  3  Will.  4,  c.  39, 
s.  1,  requires  "that  in  every  such  writ  and  copy  thereof  the  place  and  county  of  the 
residence,  or  supposed  residence  "  of  the  defendant  shall  be  mentioned  ;  and  the  form 
given  in  the  schedule  also  requires  it.  It  would  be  sufficient  to  describe  a  person  as 
of  an  ordinary  town  in  a  particular  county  ;  but  London  is  an  exception.  The  copy 
was  therefore  irregular ;  and  the  service  of  the  writ  is  the  service  of  the  copy  of  the 
writ.     We  think  it,  however,  too  doubtful  a  case  to  give  costs. 

Rule  absolute,  without  costs. 

[330]  Thompson  v.  Nicholas.  Exch.  of  Pleas.  June  11,  1842. — A  replication  of 
nul  tiel  record,  although  it  conclude  with  an  ordinary  verification,  does  not  require 
counsel's  signature,  and  the  erroneous  conclusion  does  not  render  it  a  nullity,  so 
as  to  entitle  the  defendant  to  sign  judgment  of  non  pros. 

[S.  C.  2  Dowl.  (N.  S.)  226;  11  L.  J.  Ex.  384.] 

Butt  had  obtained  a  rule  to  shew  cause  why  a  judgment  of  non  pros.,  signed  for 
want  of  a  replication,  should  not  be  set  aside.  It  appeared  that  the  defendant  had 
pleaded  a  judgment  recovered  in  the  Court  of  Queen's  Bench,  to  which  the  plaintiff 
replied  nul  tiel  record,  concluding  with  the  ordinary  verification.  This  replication 
was  not  signed  by  counsel. 

W.  H.  Watson  shewed  cause.  All  pleadings  concluding  with  a  verification  require 
to  be  signed  by  counsel ;  and  even  admitting  that  the  conclusion  with  a  vei'ification 
was  not  the  correct  one,  that  does  not  exempt  this  replication  from  the  operation  of 
the  general  rule. 

Butt,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Per  Curiam.  It  is  not  true,  as  a  universal  proposition,  that  all  pleadings  which 
conclude  with  a  verification  must  be  signed  by  counsel ;  there  are  several  exceptions, 
such  as  son  assault  demesne,  solvit  et  diem,  and  others,  among  which  is  this  very  one 
of  nul  tiel  record.  What,  then,  is  the  nature  of  the  replication  before  us?  It  is  in 
substance  a  replication  of  nul  tiel  record,  of  which  the  most  that  can  be  said  is,  that  it 
would  jjrobably  be  bad  on  special  demurrer,  on  the  ground  of  the  irregularity  in  its 
conclusion,  in  not  tendering  the  proper  mode  of  trying  the  issue,  viz.  by  the  record. 
But  that  does  not  render  it  a  nullity,  so  as  to  entitle  the  defendant  to  sign  judgment 
of  non  pros.,  and  this  rule  must  therefore  be  made  absolute. 

Rule  absolute. 
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[331]  Bkown  v.  JdiiNSON.  Exeb.  of  Picas.  .Iiiiio  13,  1842. — By  a  charter-party 
made  in  London,  upon  a  vessel  for  a  voyage  from  London  to  Hoiidura.s  and  hack 
to  some  port  in  the  United  Kingdom,  io  running  days  for  every  100  tons  of 
mahogany  were  to  he  allowed  for  loading  the  ship  at  Honduras,  and  15  days  for 
discharging  at  the  destined  port  in  the  United  Kingdom:  —  Held,  that  in  the 
absence  of  any  custom,  Sundays  were  to  be  computed  in  the  calculation  of  the 
lay  days  at  the  port  of  discharge. — The  ship  arrived  at  Hull,  the  port  of  her 
destination,  on  the  1st  of  February,  and  was  rejKirted  ;  on  the  2iid,  she  entered 
the  dock,  and  was  given  in  charge  of  the  dock-otticer,  but  did  not  get  to  the 
place  of  unloading  till  the  4th,  in  consequence  of  the  full  state  of  the  docks,  the 
otHccr  refusing  to  take  her  out  of  her  turn  ;  and  the  discharge  was  not  completed 
till  the  2'2nd  : — Held,  that  the  lay  days  were  to  be  calculated  from  the  period  of 
hei-  arrival  in  dock,  and  not  at  the  place  of  unloading. 

[S.  C.  11  L.  J.  Ex.  373  :  at  Nisi  Prius,  Car.  &  M.  440.  Followed,  Tapseott  v.  Balfour, 
1872,  L  R.  8  C.  P.  46.  Davies  v.  The  Feagh,  1879,  4  Ex.  D.  269.  Adopted,  Thiis 
V.  Byers,  1876,  1  Q.  B.  D.  249.  Explained,  Nonlen  Slmimhii)  Comjumi/  v.  Ikmpsey, 
1876,  1  C.  P.  D.  660.  Referred  to,  Dahl  v.  Nehon,  1881,  6  A.  C.  43;  Nielsen  v. 
Wait,  1885,  16  Q.  B.  D.  68;  Leonis  Steamship  Cimipany,  Limited  v.  Hank,  Limited, 
[1908]  1  K.  B.  513.] 

Declaration  by  the  plaintiff,  as  owner,  against  the  defendant,  as  charterer,  on  a 
charter-party  of  the  ship  "Trinidad,"  from  London  to  Honduras,  there  to  load  at  one 
of  the  usual  places  of  loading,  including  the  rivers  Ulna  and  Dulce,  a  cargo  of  mahogany, 
and  then  proceed  to  some  port  in  the  United  Kingdom  ;  twenty-five  running  days 
for  every  hundred  tons  of  mahogany  to  be  allowed  the  defendant,  if  the  ship  were  not 
sooner  dispatched,  for  loading  the  said  ship  at  Honduras,  and  fifteen  days  for  dis- 
charging at  her  destined  port  in  the  United  Kingdom,  and  thirty  days  on  demurrage, 
over  and  above  the  said  laying  days,  at  £6  per  day.  Among  other  breaches,  the 
declaration  alleged,  that  the  ship  being  ordered  to  Hull  upon  her  return,  by  the 
defendant,  he  would  not  discharge  the  cargo  at  the  said  port  of  Hull  within  the  said 
number  of  fifteen  days  in  the  charter-party  mentioned,  but  detained  the  vessel  after 
she  was  ready  to  discharge  her  cargo,  and  the  defendant  had  notice  of  it,  for  the  space 
of  six  days  over  and  above  the  said  fifteen  laying  days  mentioned  in  the  said  charter 
party,  whereby  a  demand  foi'  demurrage  arose. 

To  this  the  defendant  pleaded,  amongst  other  pleas,  that  he  did  not  detain  the 
vessel  above  the  said  fifteen  laying  days,  in  the  said  charter-party  in  that  behalf 
mentioned  ;  and  also,  that  he  was  prevented  from  unloading  by  the  wrongful  act 
procurement,  neglect,  and  default  of  the  plaintiff,  and  his  servants  and  agents ; 
whereupon  issues  were  joined. 

At  the  trial  before  Alderson,  B.,  at  the  Sittings  in  Lon-[332]-don  in  this  term,  it 
appeared  that,  the  charter-party  having  been  entered  into  in  London,  the  ship  pro- 
ceeded on  her  voyage,  and  arrived  with  her  cargo  at  Hull,  the  port  of  destination,  on 
the  1st  of  February,  1841,  and  was  reported.  On  the  2nd  she  entered  the  dock,  and 
was  given  in  charge  of  the  dock  oflieer,  but  did  not  get  up  to  the  place  of  unloading 
till  the  4th,  in  consequence  of  the  full  state  of  the  docks,  the  dock  officer  refusing  to 
take  the  ship  out  of  her  turn,  and  the  discharge  was  not  completed  till  the  22nd.  The 
defendant's  counsel  called  several  witnesses  to  prove  that,  by  the  usage  of  the  trade 
at  Hull,  the  word  "days"  meant  "  working  days  ; "  but  this  they  failed  to  establish. 
There  vi'as  evidence  that  the  plaintiff  had  been  dilatory  and  negligent  in  the  unload- 
ing; and  the  learned  Judge,  in  his  summing  up,  directed  the  jury,  that  the  period 
from  which  the  lay  days  was  to  commence  was  the  day  of  her  coming  into  the  dock, 
and  not  of  her  coming  to  her  berth,  and  that  Sundays  were  to  be  included  in  the  lay 
days.  The  jury  found  a  verdict  for  the  plaintiff  for  £18  for  demurrage,  declaring 
that  they  had  included  Sundays  in  their  computation  of  the  time  allowed  for  uidoading. 

Jervis  now  moved  for  a  new  trial  on  the  ground  of  misdirection,  on  two  points. 
First,  Sundays  ought  not  to  have  been  included  in  reckoning  the  lay  daj's.  This  was 
evidently  the  intention  of  the  parties,  from  their  making  a  distinction  between  running 
days  and  lay  days.  It  may  be  assumed  that  the  parties  contemplated  that  nothing  could 
be  done  in  England  on  a  Sunday  for  the  purpose  of  discharging  the  cargo,  as  it  would 
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be  contrary  to  law.  This  charter-party  was  entered  into  in  London  ;  and  in  Cochran 
V.  licthcni  (3  Esp.  121),  where  there  was  a  clause  in  the  bill  of  lading  that  the  cargo 
should  be  taken  out  in  a  certain  number  of  days,  it  was  found  that,  by  the  usage  of 
[333]  trade  in  the  city  of  London,  the  term  "days"  means  only  working  days,  not  running 
days.  And  in  Abbott  on  Shipping  (p.  180,  .5th  edition)  it  is  laid  down  thus  :  "The 
word  'days'  used  alone  in  a  clause  of  demurrage  for  unlading  in  the  river  Thames,  is 
said  to  be  understood  of  working  days  only,  and  not  to  comprehend  Sundays  or 
holidays  by  the  usage  among  merchants  in  London,"  for  which  the  author  cites 
Cochran  v.  Udherg :  undoubtedly  he  adds  that  it  is  better  to  mention  working  or  run- 
ning days  expressly.  The  object  for  making  a  distinction  between  the  days  to  be 
counted  at  the  port  of  loading  and  that  of  discharge  must  be  apparent  to  every  one. 
At  the  former  there  is  no  prohibition  against  working  on  Sundays,  and  the  owners  are 
at  a  greater  expense,  the  ship  at  the  time  of  loading  having  her  full  complement  of  men  ; 
whereas,  at  the  port  of  discharge,  a  prohibition  as  to  working  on  Sundays  does  exist, 
and  her  discharge  could  not  proceed  on  that  day  ;  the  crew,  likewise,  would  be  dis- 
charged, and  only  lumpers,  who  would  receive  no  wages  for  that  day,  would  be 
employed.  Secondly,  the  lay  days  ought  not  to  have  been  calculated  from  the  time 
when  the  ship  got  into  dock,  and  into  the  conduct  of  the  dock  officers,  but  only  from 
the  time  when  she  got  to  her  berth  in  the  dock.  The  lay  days  are  stated  to  be  for 
"  discharging,"  which  means  fifteen  days  which  can  be  employed  for  that  purpose. 
Here  there  was  no  possibility  of  unloading  the  vessel  until  the  4th,  when  she  got  to 
her  place  of  unloading,  and  the  days  ought  not  to  have  been  calculated  before  that 
time.  In  Brereton  v.  Chapman  (7  Bing.  .5-59  ;  5  Mo.  &  P.  526),  it  was  held  that  the 
lay  days  allowed  by  a  chartei--party  for  a  ship's  discharge  were  to  be  reckoned  from 
the  time  of  her  arrival  at  the  usual  place  of  discharge,  and  not  at  the  port  merely. 
Here  the  days  might  just  as  well  have  been  reckoned  from  the  time  of  entering  [334] 
the  port.  [Alderson,  B.  I  acted  upon  the  authority  of  Ilaiulall  v.  Lynrh  (12  East,  181) 
and  Brerc/ou  v.  Chapman,  and  said  that  the  period  ought  to  commence  from  the  time 
the  ship  came  into  the  dock,  and  was  in  charge  of  the  dock  officer,  who  would  not 
take  her  out  of  her  turn  :  the  delay  which  then  arose  was  inevitable,  and  neither  party 
was  in  fault.  I  think  some  stipulation  ought  to  have  been  made  against  such  an 
accident,  if  those  days  were  not  to  be  counted.  I  did  not  say  that  they  were  charge- 
able from  the  entry  into  the  port  of  Hull,  but  from  the  time  of  her  coming  into  dock. 
If  the  place  in  the  docks  is  the  point,  I  was  wrong;  if  the  dock,  I  was  right.] 

Lord  Abinger,  C.  B.  My  opinion  is,  that  the  lay  days  under  this  charter-party 
commenced  fiom  the  time  of  the  vessel's  coming  into  dock ;  it  had  then  arrived  at  its 
usual  place  of  discharge.  They  certainly  did  not  commence  at  the  period  of  its  enter- 
ing the  port,  as  that  might  be  very  extensive ;  for  instance,  Gravesend  is  part  of  the 
port  of  London.  Then,  with  respect  to  the  days,  I  think  the  word  "days"  and 
"running  days"  mean  the  same  thing,  viz.  consecutive  days,  unless  there  be  some 
particular  custom.  If  the  parties  wish  to  exclude  any  days  from  the  computation, 
they  must  be  expressed. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

[335]  QuARRiNGTON  V.  ARTHUR.  Exch.  of  Pleas.  June  13,  1S42. — Covenant.  By 
an  indenture  of  lease,  the  plaintiff  demised  to  the  defendant  all  mines  and  beds 
of  coal,  &c.,  which  then  had  been,  or  thereafter  during  the  demise  should  be  dis- 
covered or  opened  under  the  lands  belonging  to  Dyffryn  House,  at  the  yearly 
rent  of  £20,  to  be  paid  whether  any  coal  should  be  worked  or  not,  together  with 
7d.  per  ton  for  every  ton  of  coal,  &c.,  raised.  And  the  defendant  covenanted 
that  he  would  at  all  times  during  the  demise  work  the  .said  mines  in  a  proper 
and  workmanlike  manner.  Breach,  that  the  defendant  did  not  work  the  said 
mines  in  a  proper  and  workmanlike  manner,  but,  on  the  contrary,  permitted  the 
mines  to  lie  and  the  same  were  wholly  ungotten.  Plea,  that  the  said  mines  were 
never  at  any  time  before  the  said  demise  worked  or  gotten,  nor  did  he  the  defen- 
dant, at  any  time  since  or  during  the  demise,  work  or  get  the  mines  : — Held,  on 
demurrer,  that  inasmuch  as  it  appeared  by  the  pleadings  that  the  mines  had  not 
been  worked  at  all,  the  defendant  was  not  liable  on  this  covenant  for  not  working 
them  in  a  workmanlike  manner,  the  subject-matter  of  demise  being,  not  all  the 
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mines  under  the  lands  specified,  but  only  such  :vs  either  hud  been  or  shouhl  be 
discovered  or  opened. 

[S.  C.  11  L.  J.  Ex.  418.     See  further,  11  M.  &  W.  491.     Discussed,  Simpson  v. 
hffkbj/,  1872,  26  L.  T.  545:  reversed,  27  L.  T.  695.] 

Covenant.  The  declaration  stated,  that,  by  a  certain  indenture,  bearing  date  the 
18th  day  of  October,  1839,  made  between  the  plaintifl'  of  the  one  part,  and  the  defen- 
dant and  two  other  persons  of  the  other  part,  the  jilaintitl'  demised  to  them  .all  mines 
and  beds  of  coal,  ironstone,  i^-c,  which  then  had  been  or  thereaftei',  duriiit;  the  con- 
tinuance of  the  same  demise,  should  be  discovered  or  opened  under  the  lands  belonging 
to  Dyffryn  House;  to  hold  the  same  from  the  29lh  of  September  tlien  last  past,  for 
the  term  of  twenty-one  years,  at  the  yearly  lent  of  £20,  to  be  paid  whether  any  coal 
&c.  should  be  worked  or  not,  paying  also  the  yearly  sum  of  £2  for  every  acre  of 
surface  land  taken  or  used  by  the  defendant,  together  wath  the  sum  of  7d.  for  eveiy 
ton  of  coal  or  ironstone  laised  :  that  the  defendant  covenanted,  jointly  and  severally 
with  the  other  persons,  that  he  would  at  all  times  during  the  said  demi.se  work  the 
said  mines  in  a  proper  and  workmanlike  manner,  according  to  the  custom,  &c.  Breach, 
that  the  defendant  did  not  work  the  saitl  mines,  veins,  and  premises  thereby  demised, 
in  and  under  the  aforesaid  land  and  premises  called  DyrtVyn,  thereinbefore  demised, 
except  as  aforesaid,  in  a  proper  and  workmanlike  manner,  according  to  the  custom, 
&c.  ;  but,  on  the  contrary  thereof,  permitted  the  mines  to  lie,  and  the  same  were, 
wholly  ungotten  and  uncleared. 

There  were  two  other  counts  on  two  other  and  different  leases,  in  which  the  same 
bi'caches  were  assigned. 

The  defendant,  after  setting  out  the  leases  on  oyer,  the  [336]  substance  of  which 
was  as  stated  in  the  declaration,  pleaded  that  the  mines  were  never  at  any  time, 
before  the  said  demise,  worked,  gotten,  or  cleared  in  any  manner  whatever,  noi'  did 
he,  the  defendant,  at  any  time  since  or  during  the  said  demise,  work,  or  get,  or  clear 
the  mines.     Verification. 

General  demurrer,  and  joinder  in  demurrer. 

The  plaintiff's  points  for  argument  were,  that  the  defendant  sufTered  the  miues 
to  be  unworked  and  ungotten,  whereby  the  plaintiff'  was  deprived  of  his  rents  and 
royalties  over  and  above  the  fixed  rent,  contrary  to  the  covenants  contained  in  the 
said  indentures  of  lease  ;  and  that  it  was  immaterial  whether  such  mines  had  been 
worked,  gotten,  or  cleared  before  the  demise,  and  that  the  defen<lant  was  bound  to 
work  and  clear  the  mines  in  a  workmanlike  maimer,  and  according  to  the  custom, 
although  they  had  not  been  previously  worked. 

The  defendant's  point  was,  that,  upon  the  right  construction  of  the  leases,  there 
was  no  obligation  on  the  defendant  to  work  the  mines  mentioned  in  them. 

The  case  was  argued  in  Easter  Term  (April  2.5),  by 

Piatt,  in  support  of  the  demurrer.  The  plea  is  no  answer  to  the  action.  The 
object  of  the  plaintiff'  in  letting  the  mines  was  that  they  should  be  opened  and  the 
minerals  worked,  as  well  as  to  have  those  worked  which  had  been  already  opened. 
The  parties  contemplated  the  working  of  new  mines  as  well  as  the  old  ones.  The 
plea  only  amounts  to  an  admission  of  the  cause  of  action  for  which  the  plaintifl'  has 
declared.  [Parke,  B.  The  question  turns  on  the  meaning  of  the  covenant — whether 
the  defendant  is  to  work  all  the  beds  of  coal,  or  whether  he  is  to  work  only  such 
mines  as  he  pleases,  working  them  in  a  proper  manner.  The  defendant  says,  that  on 
his  paying  £20  a-year,  which  is  the  fixed  rent,  he  may  work  any  or  none,  as  he 
pleases.]  Unless  he  is  entitled  to  leave  the  mines  wholly  unworked,  [337]  the  plea 
is  no  answer.  The  defendant  covenants  that  he  will,  at  all  times  during  the  demise, 
work  the  said  mines  in  a  proper  and  workmanlike  manner,  according  to  the  custom ; 
and  the  breach  is,  that  he  did  not  work  the  said  mines  in  a  proper  and  workmanlike 
manner,  according  to  the  custom  ;  but  on  the  contrary,  permitted  them  to  lie,  and 
the  same  were,  wholly  ungotten  and  uncleared.  That  breach  is  not  denied  by  the 
plea,  which  merely  states  that  the  mines  had  not  been  opened.  If  it  is  a  good  plea 
now,  it  would  be  so  at  any  period  of  the  term.  It  is  like  the  case  of  a  lessee 
covenanting  to  cultivate  a  farm  in  a  hu.sbandlike  manner  and  according  to  the  custom 
of  the  country,  in  which  case  the  lessee  is  bound  to  cultivate  the  farm  ;  and  it  would 
be  no  answer  to  say  he  did  not  cultivate  it  at  all.  [Alderson,  B.  When  ;i  lessee 
undertakes  to  cultivate  a  farm,  he  undertakes  to  cultivate  the  whole  farm.     That 
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clearly  is  not  the  meaning  of  this  covenant.  Parke,  B.  The  covenant  applies  to  all 
mines  which  then  h;id  been,  or  thereafter  during  the  demise  should  be,  discovered  or 
opened.  The  plea  does  not  saj'  that  the  mines  had  not  been  discovered.  The  question 
is,  whether  it  is  enough  to  say  that  they  were  not  worked,  gotten,  or  cleared.] 

Martin,  contra.  The  true  construction  of  the  deed  is,  that  if  the  parties  do  work 
the  mines,  they  shall  do  so  in  a  proper  and  workmanlike  manner  ;  hut  if  they  choose 
not  to  work  them,  they  are  not  bound  to  do  so,  paying  the  ti.xed  rent.  The  very 
terms  of  the  reservation  of  £'20  per  annum,  whether  any  coal  should  be  woi'ked  or 
,  not,  shews  that  it  was  to  be  optional  with  the  defendant  to  work  them  or  not.  There 
is  nothing  in  the  covenant  to  compel  him  to  work  the  mines.  The  clause  leserving 
the  £20  contemplates  that  there  may  be  no  working  of  the  coal,  and  there  could  be 
no  breach  without  it. 

Piatt,  in  reply.  If  this  in  terms  had  been  a  grant  of  a  [338]  license  merely  to 
work  the  mines,  as  in  Miifkeit  v.  Hill  (.5  Bing.  N.  C.  694 ;  7  Scott,  85.0),  it  might 
perhaps  have  been  different ;  but  this  is  an  actual  demise  of  the  mines  themselves. 
The  argument  on  the  other  side  would  go  to  the  extent  that  nothing  at  all  was 
demised.  With  respect  to  what  has  been  said  as  to  the  £20  being  to  be  paid  whether 
the  mines  were  worked  or  not,  there  is  nothing  in  that  obser\ation,  for  if  the  ro^^alty 
amounts  to  moi'e,  the  payment  of  that  sum  is  to  cease  altogether. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  This  case  was  heard  before  my  Brothers  Parke,  Kolfe,  and  myself, 
in  last  term,  and  the  question  arose  on  a  demurrer  to  the  second  plea.  The  declara- 
tion states  that  the  plaintiff,  by  deed  dated  the  13th  October  1839,  demised  to  the 
defendant  and  two  other  persons,  the  mines  which  at  the  date  of  the  demise  had  been, 
during  the  term  of  twenty-one  years  thereby  created  should  be,  discovered  or  opened 
in  or  under  certain  lands  called  Dyffryn  House,  and  the  demesne  lands  thereto  adjoin- 
ing ;  and  in  the  deed  was  a  covenant  by  the  lessees  jointly  and  severally,  that  they 
would  during  the  term  woi'k  the  demised  premises  in  a  workmanlike  manner,  accord- 
ing to  the  custom.  The  declaration  then  avei's  a  breach  of  that  covenant,  in  not 
woi'king  the  said  demised  premises  in  a  workmanlike  manner. 

There  are  three  counts  in  the  declaration,  founded  on  three  separate  demises  of 
different  mines,  but  they  are  all  framed  in  precisely  the  same  language,  so  that  the 
decision  as  to  one  governs  the  whole.  The  defendant  pleads  by  his  [339]  second  plea, 
that  the  mines  in  the  first  count  of  the  declaration  mentioned  were  not  at  any  time 
before  the  demise  worked,  gotten,  or  cleared  in  any  manner  whatever,  nor  did  the 
defendant  and  the  other  lessees,  or  any  of  them,  work  the  same  or  get  the  mines  in 
any  manner  whatever :  and  there  are  similar  pleas  as  to  the  other  counts.  To  these 
pleas  the  defendant  demurred,  and  the  question  argued  before  us  was,  whether,  it 
appearing  by  the  pleas  that  the  mines  had  not  been  worked  at  all,  the  defendant  was 
liable  on  his  covenant  to  work  the  demised  premises,  in  a  workmanlike  manner. 

It  appears  to  us,  on  looking  at  the  pleadings  and  the  deeds  in  question,  which  are 
all  set  out  on  oyer,  and  are  very  long,  that  the  defendant  is  clearly  entitled  to  judg- 
ment ;  for  the  subject-matter  of  the  demise  in  all  the  deeds  is  not  the  mines  under 
the  lands  specitied  in  the  deed,  but  only  such  of  the  mines  as  had  been  or  should  be 
discovered  or  opened.  It  is  therefore  plain,  that  in  order  to  shew  the  defendant  to 
have  been  guilty  of  any  breach  of  covenant  in  not  working,  or  not  working  in  a 
workmanlike  manner,  the  demised  premises,  it  was  absolutely  necessary  that  the 
mines,  the  not  working  of  which  is  the  ground  of  the  alleged  breach  of  covenant, 
should  have  been  discovered  or  opened.  The  contrary  to  this  appears  on  the  face  of 
these  pleadings,  and  we  are  therefore  of  opinion  that  the  defendant  is  entitled  to 
our  judgment. 

Judgment  for  the  defendant. 

[340]  Russell  and  Others,  Assignees  of  Joseph  Nicholl,  a  Bankrupt  r.  Bell 
AND  Another. (a)  Exch.  of  Pleas.  1 842. — Indebitatus  assump.sit  by  the  assignees 
of  a  bankrupt.  The  first  four  counts  were  for  goods  sold,  money  paid  and  had 
and  received,  and  on  an  account  stated,  laying  the  promises  to  the  bankrupt . 

(a)  This  case  occurred  in  Hilary  Term  last,  (Jan.  20,)  but  was  unavoidably  postponed. 
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the  5th,  nth,  and  7th  (H)uiits  were  for  goods  sold,  iiioney  had  and  loeeivcd,  and 
on  an  account  stated,  laying  the  promises  to  the  assignees.  Pleas,  first,  except 
as  to  3201.  parcel,  iVrc,  and  except  as  to  1401.  parcel  of  the  sums  in  the  Ki'st, 
second,  third  and  fourth  counts  mentioned,  non  assumpsit.  Secondly,  as  to  the 
sai<l  sum  of  1401.,  parcel  of  the  monies  in  the  first,  second,  third,  and  fouilh  counts 
mentioned,  a  plea  of  mutual  credit,  which  had  been  demurred  to,  and  on  argument 
judgment  given  for  the  defendant.  Thirdly,  as  to  the  3201.  payment  of  that 
sum  into  Court,  which  the  plaintiff's  took  out  and  joined  issue,  on  the  plea  of 
non  assumpsit.  The  following  were  I  he  particulars  of  demand  delivered  prior  to 
the  pleas.  "  This  action  is  l)rought  to  recover  the  sum  of  1401.,  the  value  of  cei'tain 
yarn  ;  also  the  sum  of  31(51.,  the  proceeds  of  a  bill  of  c.'ichango,  di'awu  by  J.  M. 
and  indorsed  by  the  bankrupt  to  the  defendant ;  also  41.,  the  proceeds  of  a  cheque  ; 
and  801.  in  cash  ;  the  said  yarn,  bill  of  exchange,  checjuc  and  cash  having  been 
received  by  the  defendants  from  or  by  the  authority  of  the  tiankrupt,  about  the 
months  of  September  or  October,  1839.  The  particular  date  is  known  to  the 
defendants."  At  the  trial,  the  cause  proceeded  for  the  reeoveiy  of  the  sum  of 
1401.  only,  and  no  evidence  was  adduced  as  to  the  801.  cash.  It  was  objected 
that  the  plaintifls  were  not  entitled  to  go  into  evidence  as  to  the  1401.,  as  that 
sum  was  already  satisfied  by  the  judgment  upon  the  demurrer,  and  that  that  sum 
must  be  struck  out  of  the  particulars  of  demand ;  but  the  learned  judge  received 
the  evidence,  giving  the  defendant  leave  to  move  to  enter  a  nonsuit.  A  rule 
having  been  accordingly  granted  on  that  ground — Held,  that  the  plaintifi'  was 
entitled  to  give  evidence  of  goods  sold  to  the  amount  of  1401.,  upon  the  other 
counts  of  the  declaration,  to  which  the  plea  was  not  pleaded,  and  might  apply 
the  particulars  to  those  counts. — Where  a  debtor,  upon  applications  made  to  him 
by  creditors  for  payment  of  their  debts,  made  appointments  with  them  to  meet 
him  at  specified  limes  and  places  with  rcference.to  a  settlement  of  their  demands, 
but  failed  to  keep  such  appointments : — Held,  that  the  failure  to  keep  the 
appointments  constituted  acts  of  bankruptcy,  although  the  places  at  which  the 
appointments  were  made  were  not  his  usual  places  of  business. — Itappeired  at  the 
trial,  that  after  the  bankruptcy,  So  bundles  of  yarn,  of  the  value  of  1141.,  had  been 
delivered  by  the  bankrupt  to  the  defendants,  as  they  alleged,  to  meet  an 
accommodation  l)ill  which  they  were  about  to  give  the  bankrupt.  The  goods 
were  accompanied  by  an  invoice,  which  stated  them  to  be  bought  by  the  defendants 
of  the  bankrupt : — Held,  under  these  circumstances,  that  the  assignees  might 
waive  the  tort,  and  bring  assumpsit  for  goods  sold  and  delivered. 

[S.  C.  on  demurrer,  8  M.  &  W.  277.] 

Assumpsit.  The  first  count  of  the  declaration  alleged,  that  the  defendants,  before 
the  said  J.  NichoU  became  bankrupt,  were  indebted  to  him  in  the  sum  of  £.500  for 
goods  sold  and  delivered  ;  the  second  count  was  for  money  paid  by  the  bankrupt  for 
the  defendants ;  the  third  for  money  had  and  received  by  the  defendants  for  the  use 
of  the  bankrupt;  and  the  fourth  was  on  an  account  stated  between  the  defendants 
and  the  bankrupt ;  laying  the  promises  to  the  bankrupt.  The  fifth  count  was  for 
goods  sold  and  delivered  by  the  plaintifls,  as  assignees,  to  the  defendants ;  the  sixth 
for  money  had  and  received  to  the  use  of  the  assignees  ;  and  the  seventh  was  on  an 
account  stated  between  the  defendants  and  the  plaintifls,  as  assignees  ;  stating  the 
promises  to  the  plaintifl's  as  assignees. 

[341]  The  defendants  pleaded,  first,  except  as  to  the  sum  of  £320,  parcel  of  the 
sums  of  money  in  the  declaration  mentioned,  and  except  as  to  the  further  sum  of  £140, 
parcel  of  the  sums  in  the  first,  second,  third,  and  fourth  counts  mentioned,  non  assumpsit 

Secondl}',  as  to  the  said  sum  of  £140  parcel  of  the  monies  in  the  first,  second, 
third,  and  fourth  counts,  and  not  being  any  part  of  the  sum  of  £320,  ])arcel  &c.  in  the 
next  plea  mentioned,  that  before  notice  of  any  act  of  bankruptcy,  and  before  the  issu- 
ing of  the  fiat,  and  before  action  brought,  they  the  defendants  gave  credit  to  the 
bankrupt  to  a  large  amount,  by  accepting  certain  bills  of  exchange  for  his  accom- 
modation, and  at  his  request,  without  any  consideration  or  value,  which  bills  were, 
before  notice  of  the  bankruptcy,  negotiated  by  the  bankrupt  for  his  own  use  and 
benefit ;  that  the  credits  so  given  were  likely  to  end  in  debts  from  the  bankrupt  to 
the  defendants;  and  that  afterwards,  and  before  action,  the  defendants  paid  the  bills. 
To  this  plea  there  was  a  special  demurrer;  but  on  argument,  in  Easter  Term,  1841 
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(see  8  M.  &  W.  277),  it  was  held  to  be  sufficient,  aiicl  judgment  was  accordingly 
entered,  that  the  second  plea  was  sufficient  to  bar  the  plaintiff  from  maintaining  the 
action  as  to  the  said  sum  of  £140,  parcel  &c. 

The  defendants,  as  to  the  sum  of  £320,  pleaded  payment  of  that  sum  into  court, 
which  the  plaintill's  took  out,  and  joined  issue  on  the  plea  of  non  assumpsit. 

The  following  were  the  particulars  of  the  plaintiffs'  demand,  delivered  under  a 
judge's  order  the  day  prior  to  the  delivery  of  the  declaration  ; — 

"This  action  is  brought  to  recover  the  sum  of  £140,  the  value  of  certain  yarn  ; 
also  the  sum  of  £316,  the  proceeds  of  a  bill  of  exchange  drawn  on  John  Murgatroyd, 
and  indorsed  by  Joseph  NichoU  to  the  defendants  ;  also  £4,  the  proceeds  of  a 
cheque  ;(a)  and  the  sum  of  £80  [342]  in  cash  ;  the  said  yarn,  bill  of  exchange,  cheque, 
and  cash,  having  been  received  by  the  defendants  from  or  by  the  authority  of  the  said 
Joseph  Nicholl,  about  the  months  of  September  or  October,  1839.  The  particular 
date  is  known  to  the  defendants." 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Summer  Assizes  for  the  county 
of  York,  it  appeared  that  the  action  was  brought  to  recover  the  sum  of  £140  for  yarn 
sold  and  delivered  to  the  defendants,  and  £80  for  money  which  it  was  alleged  came 
to  the  defendant's  hands  after  the  bankruptcy  ;  as  to  the  latter  sum,  however,  no 
evidence  was  adduced.  It  was  objected,  at  the  conclusion  of  the  opening  speech  of 
the  plaintiffs'  counsel,  that  they  were  not  entitled  to  go  into  evidence  as  to  the  £140, 
inasmuch  as  judgment  had  been  alreadj-  given  against  them  as  to  that  sum  on  the 
demurrer  ;  that  if  it  were  otherwise,  the  plaintiffs  would  be  proceeding  twice  to 
recover  the  same  sum ;  that  if  the  judgment  had  been  the  other  way,  and  the  plain- 
tiffs were  to  obtain  a  verdict  now  for  that  sum,  they  would  recover  the  same  sum 
twice  over.  To  this  it  was  answered,  that  the  second  plea,  on  which  judgment  had 
been  given  for  the  defendants,  was  confined  to  the  first  four  counts  of  the  declaration. 
The  learned  Judge  said  he  should  receive  the  evidence,  giving  the  defendants  leave  to 
move  to  enter  a  nonsuit. 

The  plaintiff's,  in  order  to  shew  acts  of  bankruptcy  committed  by  Nicholl  (the 
bankrupt),  pi'oved  repeated  applications  made  to  him  by  several  creditors  for  payment 
of  debts  owing  to  them  from  him  ;  that  he  had  made  appointments  with  them  to 
meet  him  in  the  months  of  July,  August,  and  vSeptember,  1839,  with  reference  to  an 
arrangement  of  their  demands,  at  Bradford  and  Halifax  markets,  and  at  certain 
public-houses  ;  which  appointments  the  baidvrupt  failed  to  keep.  There  was  no  other 
evidence  as  to  the  bankrupt's  denying  or  absenting  himself,  but  the  case  rested,  in  this 
respect,  on  the  neglect  to  keep  the  above  appointments. 

[343]  It  was  proved  by  a  commission  agent  of  the  name  of  Froggatt,  that  on  the 
15th  of  October,  1839,  he  had  eighty-five  bundles  of  yarn  of  the  bankrupt's  in  his 
possession,  the  value  of  which  he  saicl  was  about  £114  ;  that  the  bankrupt  urged  him 
to  buy  it,  which  he  refused  to  do,  but  advised  the  bankrupt  to  sell  it,  which  he  said 
he  would  try  to  do.  He  afterwards  came  and  said  he  had  sold  it,  and  sent  a  porter 
for  it.  Another  witness  proved  that  the  defendant  Bell  had  admitted  to  him  that 
the  bankrupt,  Nicholl,  had  pressed  him  to  receive  some  goods  which  the  bankrupt 
and  a  porter  brought  to  him,  about  the  value  of  £100,  and  that  they  the  defendants 
had  received  them.  It  was  objected  that  there  was  no  evidence  of  a  sale  of  the  goods, 
or  of  money  had  and  received  by  the  defendants  to  the  use  of  the  assignees  ;  and  the 
learned  Judge  being  of  that  opinion,  was  about  to  nonsuit  the  plaintiffs,  when  the 
defendant  Bell's  examination  was  put  in.  On  being  asked  when  the  yarn  was  delivered, 
he  stated  that  the  goods  were  sent  by  the  bankrupt  on  account  of  an  accommodation 
bill  the  defendants  were  about  to  give  him  ;  that  the  amount  was  1141.  15s.,  and  that 
the  goods  were  received  by  them,  he  believed,  on  the  17th  of  September,  1839  ;  that 
he  could  not  swear  to  the  precise  day,  but  he  had  no  doubt  of  it ;  that  the  invoice 
which  accompanied  them  bore  that  date;  that  they  received  no  yarns  from  Froggatt's 
warehouse  but  those  on  the  17th  of  September.     The  invoice  was  as  follows  : — 

"Messrs.  Harrison  &  Bell.  "Sept.  17,  1839. 

"  Bought  of  Joseph  Nicholl. 
"170gr.  40  weftat  13s.  6d.  ....      £11415     0" 

(a)  It  will  be  perceived  th  it  these  sums  of  31G1.  and  41.  together,  made  the  sum 
of  3201.  paid  into  Court. 
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It  was  still  objected  that  there  was  no  evidence  of  any  sale  of  the  goods  by  the 
assignees  to  the  defendants,  or  of  money  had  and  received  by  the  defendants  to  the 
use  of  the  assignees.  The  learned  Judge,  however,  thought  the  plaiutiH's  entitled  to 
recover,  and  the  jury,  under  his  direction,  found  a  verdict  for  £114  on  the  Hfth  count 
of  the  declaration,  with  leave  to  the  defendants  to  move  to  enter  a  nonsuit. 

[344]  Wortley  having,  in  Michaelmas  Term  last,  obtained  a  rule  to  enter  a  nonsuit 
accoi'dingl}', 

Cresswell  and  W.  H.  Watson  now  shewed  cause.  First,  it  is  said  that  there  having 
been  a  plea  as  to  £140,  parcel  &c.,  on  which  judgment  was  given  for  the  defendants, 
that  sum  of  £140  is  to  be  struck  out  of  the  particulars  delivered,  and  that  no  evidence 
can  be  given  as  to  that  sum  :  but  that  is  treating  the  plea  as  pleaded  to  the  particulars, 
and  not  to  the  declaration  ;  the  particulars,  however,  are  given  merely  to  restrict  the 
proof  at  the  trial.  It  can  never  be  said,  that  because  by  pleading  you  get  rid  of  part 
of  the  declaration,  you  get  rid  of  so  much  of  the  particulars  as  the  plea  is  applicable 
to.  Particulars  are  uncertain  and  fluctuating  things ;  they  are  sometimes  delivered 
before  declaration,  sometimes  after,  and  sometimes  after  plea  pleaded.  If  the  counts 
in  the  declaration  which  are  unanswered  are  sufficient  to  enable  the  plaintiffs  to  recover 
the  sum  mentioned  in  the  particulars,  it  is  enough.  Before  the  new  rules,  the 
particulars  were  not  annexed  to  the  record,  but  it  had  been  held  that  the  plaintifV 
■was  confined  to  them  in  his  evidence.  But  although  the  plaintilT,  after  a  deli\'ery 
of  particulars,  cannot  give  evidence  out  of  them,  yet  if  the  defendant's  evidence  shews 
that  there  were  other  items  which  he  might  have  included  in  his  demand,  he  is  entitled 
to  recover  all  that  appeals  to  be  due  to  him.  Hurd  v.  Watkis  (1  Campb.  68). 
[Alderson,  B.  If  there  is  any  count  remaining  unanswered  after  the  demurrer,  to 
which  tlie  particulars  are  applicable,  you  may  apply  the  particulars  to  that.]  Fhher 
V.  iraiiuvright  (1  M.  ife  W.  480)  is  conlirmator}'  of  Hurst  v.  IFatkis.  In  Ferguson  v. 
Million  (9  Ad.  &  Ell.  247;  1  P.  &  D.  194),  Lord  Denman,  C.  J.,  after  mentioning  the 
cases  which  had  been  cited  to  shew  that  the  particulars  of  demand  must  be  taken  as 
part  of  the  declaration,  not  oidy  for  purposes  of  evidence,  but  for  [345]  purposes  of 
pleading,  says,  "We  do  not  think  that  those  cases  establish  any  such  point;  nor,  as 
at  present  advised,  are  we  prepared  to  agree  with  them  if  they  did."  So  in  Meager 
V.  Smith  (4  B.  &  Ad.  679;  1  Nev.  &  M.  449),  Littledale,  J.,  says,  "It  is,  however, 
urged  on  the  part  of  the  plaintiff,  that  since  the  new  rules,  the  case  must  be  treated 
as  if  the  particulars  of  demand  were  a  part  of  the  declaration.  I  cannot  agree  to  this, 
so  far  as  regards  the  effect  of  payment  of  money  into  court."  Here  there  is  one  set 
of  counts  on  promises  to  the  Imnkrupt  before  the  bankruptcy,  and  another  on  promises 
to  the  assignees,  and  the  defendants  plead  to  the  first  set  of  counts,  and  on  demurrer 
judgment  is  given  for  them ;  the  plaintiff's  may  still  go  to  trial  on  the  other  issues. 
But  it  will  be  said  that  these  particulars  contain  only  one  sum  of  £140,  and  that  that 
sum  has  been  already  answered  by  the  demurrer.  But  suppose,  on  the  plea  being 
pleaded,  the  plaintiffs  had  entered  a  nolle  prosecjui  as  to  those  counts ;  they  might 
surely  have  gone  to  trial  on  the  other  issues,  and  availed  themselves  of  these 
particulars;  and  this  is  the  same  in  effect.  The  particulars  do  not  claim  the  £140 
as  due  to  the  bankrupt. 

Then  secondly,  there  was  abundant  evidence  of  acts  of  bankruptcy  before  the 
delivery  of  these  goods.  At  the  trial  repeated  appointments  which  the  bankrupt  had 
made  with  different  creditors  were  proved,  and  that  he  had  failed  to  keep  those 
appointments,  which  was  clearly  sufficient.  A  trader's  absenting  himself  from  any 
place  with  intent  to  delav  a  creditor,  is  an  act  of  bankruptcy.  Ciirteis  v.  Willes 
(1  Car.  &  P.  211  ;  6  D.  &  K.  224  ;  Ry.  &  M.  58). 

Thirdly,  there  is  abundant  evidence  of  goods  sold  and  delivered  by  the  assignees 
Here  the  goods  were  received  by  the  defenflants  from  the  bankrupt  after  the  bank- 
ruptcy, accompanied  by  an  invoice  stating  the  price  of  them,  and  the  assignees  are 
entitled  to  recover  the  exact  sum  invoiced,  as  they  have  done.  Even  supposing  this 
to  [346]  be  a  conversion,  the  assignees  have  a  right  to  waive  the  tort  and  "bring 
assumpsit.  In  Smith  v.  Hoibon  (4  T.  R.  211),  the  rule  is  laid  down,  that  if  a  bankrupt 
■  on  the  eve  of  bankruptcy  fraudulently  deliver  goods  to  one  of  his  creditors,  the 
assignees  may  disaffirm  the  contract,  and  recover  the  value  of  the  goods  in  trover; 
but  if  they  bring  assumpsit  they  affirm  the  contract,  and  then  the  creditor  may  set 
off'  his  debt  Here  the  assignees  have  affirmed  the  contract.  The  defendants  cannot 
say  that  they  did  not  take  the  goods  since  the  bankruptcy,  and  they  are,  therefore, 
clearly  liable  for  them  as  goods  sold  by  the  assignees. 
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Woitley  and  Cronipton,  in  support  of  the  rule.  The  object  of  the  particuLars  is 
to  appri.sc  the  defendants  of  what  the  plaintifls  seek  to  recover,  and  they  must  not 
be  calculated  to  mislead  them.  Here  the  p'aintiffs,  amongst  other  things,  set  up  a 
claim  of  £110  for  yarn  sold  and  delivered.  To  the  counts  for  goods  sold  and  delivered, 
&c.,  by  the  bankrupt,  the  defendants  have  pleaded,  as  to  the  £140,  a  plea  which,  on 
demurrer,  was  held  to  be  a  good  bar ;  and  that  plea  states  it  to  be  a  transaction 
between  the  bankrupt  and  the  defendants.  [Lord  Abinger,  C.  B.  The  particulars 
are  sufficiently  vague  to  admit  of  any  parcel  of  yarn  having  been  delivered  to  the 
defendants.  Alderson,  B.  The  plaintiffs' particulars  restrict  them  to  £140  for  yarn 
sold  and  delivered,  but  they  may  apply  that  to  the  other  counts.]  It  is  submitted 
that  the  plaintiffs  have  been  answered  as  to  the  £140.  The  plaintiffs  seek  to  recover 
one  sum  of  £140,  and  if  they  had  succeeded  on  the  demurrer,  they  would  have 
recovered  it ;  and  this  is  the  same  thing.  Suppose  the  defendants  had  barely  confessed 
that  sum  as  due  on  any  part  of  the  record,  and  the  plaintiffs  had  judgment  accordingly 
to  recover  it,  would  it  be  possible  to  say  [347]  that  the}'  could  recover  an  additional 
sum,  to  the  same  amount,  on  the  other  counts  1  Here  the  plaintiffs  do  in  effect  recover 
that  sum,  because  their  claim  to  it  is  admitted,  and  they,  as  to  the  estate  of  their 
bankrupt,  have  credit  for  that  amount.  After  credit  is  given  by  the  defendants  in 
this  plea,  and  taken  by  the  plaintiff's  according  to  the  judgment  of  the  Court,  could 
the  defendants  prove  that  sum  on  the  bankrupt's  estate  ?  It  is  submitted  that  they 
could  not,  and  that  the  present  record  would  be  an  answer  to  any  attempt  to  make 
such  proof.  The  getting  credit  for  the  money  on  this  record  exhausts  so  much  of  the 
particulars  which,  though  not  part  of  the  record,  are  to  guide  the  party  in  pleading, 
and  to  prevent  the  plaintiff'  from  recovering,  on  any  part  of  the  record,  more  than  the 
particular  sum  claimed. 

Then  secondly,  as  to  the  act  of  bankruptcy.  This  person's  merely  failing  to  meet 
his  creditors  at  Bradford  and  Halifax  markets,  or  at  certain  public-houses  which  he 
had  appointed,  does  not  amount  to  an  act  of  bankruptcy.  In  order  to  constitute  it 
such,  it  must  be  a  failui-e  to  meet  bis  creditors,  pursuant  to  an  appointment,  at  his 
place  of  business.  [Alderson,  B.  If  he  fails  to  meet  a  creditor  to  pay  a  debt,  which 
he  has  appointed  to  do,  it  is  an  act  of  bankruptcy.]  Here  there  was  no  evidence  that 
Nicholl  stopped  away  in  order  to  avoid  his  creditors.  [Lord  Abinger,  C.  B.  He  is 
proved  to  have  made  six  or  seven  different  appointments,  all  of  which  he  failed  to  keep, 
and  unless  a  reasonable  excuse  is  given  for  it,  that  is  an  irresistible  case  to  shew  that 
he  avoided  his  creditors.]  Thirdly,  there  was  no  evidence  of  any  sale  or  delivery  of 
the  goods  at  all,  but  it  is  shewn  that  the  goods  were  delivered  for  a  totally  different 
purpose.  [Alderson,  B.  You  receive  goods  with  an  invoice  stating  a  sale  to  you.  It 
is  true  the  defendant  Bell  states  it  to  have  been  on  the  17th  of  September,  whereas  it 
appears  that  it  was  not  until  the  15th  of  October.]  It  is  the  ordinary  custom,  where 
goods  are  sent  as  a  security,  to  send  [348]  an  invoice  with  them.  [Alderson,  B.  You 
received  them  under  that  invoice,  stating  them  to  be  bought  of  the  bankrupt ;  can  you 
say  that  that  was  not  a  sale  in  law  1]  The  plaintiffs  rely  upon  this,  in  one  respect,  as 
a  fraudulent  preference.  It  is  true  }'ou  may  waive  the  tort ;  but  you  must  in  that  case 
go  on  the  very  contract  between  the  parties,  which  the  law  under  the  circumstances 
will  imply.  Now,  was  there  anything  here  to  shew  that  these  goods  were  to  be  paid 
for  on  request  1  Certainly  not.  An  invoice  is  alwaj's  sent  in  every  transaction  of  this 
kind,  whether  there  is  a  sale  or  not.  This  was  not  a  contract  for  the  sale  of  goods  to 
be  paid  for  on  request.  Stndt  v.  Smith  (1  C.  M.  &  K.  312),  shews  that,  although  you 
may  waive  the  tort,  still  you  are  bound  by  the  very  terms  of  the  sale  between  the 
parties.  There  goods  were  sold  upon  the  following  terms : — 7i  per  cent,  discount,  bill 
at  three  months,  10  percent,  discount,  cash  in  fourteen  days;  and  it  was  held  that  the 
vendors  could  not  sue  in  indebitatus  assumpsit  for  goods  sold  and  delivered  within  the 
fourteen  days,  even  if  the  sale  had  been  etlected  by  fraud  on  the  part  of  the  vendee, 
so  that  trover  might  have  been  maintained  for  the  goods.  Parke,  B.,  says,  "  It  is  clear 
that  the  plaintiff's  cannot  avail  themselves  of  the  defendants'  fraud,  so  as  to  rescind  the 
contract,  and  substitute  a  new  contract  of  sale  upon  different  terms.  They  might 
possibly  on  the  evidence  have  maintained  trover,  on  the  ground  that  the  fraud  vitiated 
the  contract ;  but  if  they  treat  the  transaction  as  a  contract  at  all,  they  must  take  the 
contract  altogether,  and  be  bound  by  the  specified  terms."  In  Bradbury  v.  Anderton 
(ibid.  4S6),  that  principle  is  applied  to  a  case  like  the  present.  It  appears,  therefore, 
that  where  a  party  proceeds  upon  a  contract  instead  of  insisting  on  what  he  might  treat 
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as  a,  fraud,  he  must  ahide  by  the  terms  of  the  contract.  The  only  evidence  of  the 
contract  [349]  here  is  the  examination  of  the  defendant  15ell.  It  appears  perfectly  clear, 
upon  that  examination,  that  the  goods  were  sent  b}'  way  of  a  fraudulent  preference,  for 
the  payment  of  a  debt  or  liability.  They  were,  as  the  plaintill's  alleged,  to  cover  the 
advance  on  bills  of  the  favoured  creditor.  On  the  case  of  both  the  plaintlH's  and 
defendants,  the  goods  were  to  meet  the  bills,  and  not  to  be  paid  for  on  request.  An 
invoice  would  of  course  be  sent  in  on  such  a  transaction,  as  the  property  in  the  goods 
was  to  pass;  but  it  is  submitted  that  there  is  not  the  slightest  evidence  of  a  .sale  of 
goods  to  be  paid  for  on  request.  If  it  were  a  fraudulent  preference,  as  contended  for 
bv  the  plaintitl's,  the  goods  were  not  to  bo  paid  for,  lint  to  bo  set  against  the  bills ;  if 
the  transaction  weie  in  consequence  of  pressure,  or  not  voluntar}',  still  the  goods  were 
to  meet  the  bills,  and  not  to  be  paid  for  on  request. 

Lord  Auingek,  C.  B.  It  appears  to  me  that  the  argument  of  the  learned  counsel 
for  the  defendant  is  untenable  on  both  points.  First,  as  to  the  bill  of  particulars.  It 
is  perfectl}'  novel  to  say  that  a  plea  is  to  be  construed  by,  or  has  any  reference  to,  a 
bill  of  particulars  ;  what  the  Courts  have  laid  down  as  a  settled  I'ule  is  this — that 
where  a  bill  of  particulars  admits  a  sum  of  money  to  be  paid,  and  the  plaintiff  goes  for 
the  balance  only,  the  party  shall  not  be  bound  to  plead  payment ;  that  is  to  say,  on 
non  assumpsit  he  shall  be  entitled  to  credit  for  the  amount  stated  in  his  bill  of 
paiticulars  without  a  plea  of  payment.  The  plea  is  to  the  declaration,  and  nothing 
but  the  declaration.  To  put  the  argument  of  the  counsel  for  the  defendant  in  the 
light  that  appears  to  me  to  bo  the  strongest,  it  is  this ;  we  have  one  sot  of  counts  to 
which  there  is  a  plea  of  mutual  credit,  to  which  there  was  a  demurrer,  which  was 
determined  in  favour  of  the  defendants.  They  say,  look  at  the  consequenco  if  you  do 
not  consider  that  as  disposing  ;dtogether  of  the  plaintiff's  [350]  claim  :  if  the  ])laintills 
were  to  prove  this  claim,  and  attempt  to  shew  the  very  debt  which  is  the  subject  of 
the  set-otl'  in  this  case,  will  not  this  judgment  in  favour  of  the  defemlants  upon  this 
plea  be  decisive  evidence  between  the  same  parties  that  they  have  satisfied  the  debt 
by  a  set-off,  and  thei'efore  the  plaintiffs  cannot  prove  it?  But  to  that  argument  there 
is  an  obvious  answer.  Suppose  the  assignees  had  brought  the  action,  and  confined 
the  declaration  altogether  to  counts  in  assumpsit  which  had  been  pleaded  to,  and  there 
had  been  judgment  for  the  defendants ;  so  far  then  the  action  would  have  been 
decideil  in  favour  of  the  defendants :  might  not  the  plaintiffs  afterwards  have  brought 
an  action  of  trovei'  ?  Is  it  not  every  day's  practice,  whore  a  party  is  mistaken  in  his 
form  of  action,  and  is  therefore  nonsuited,  that  he  brings  an  action  of  trover,  and 
reco\'ers  the  very  same  sum  ?  It  is  every  day's  practice  ;  and  was  it  ever  heai'd,  where 
a  defendant  has  recovered  judgment  on  demurrer,  and  the  plaintiffs,  not  choosing  to 
abide  by  that,  have  brought  a  different  action,  and  recovered  the  full  amount,  that  the 
defendant  could  set  up  the  first  judgment,  and  say  the  plaintiff  was  satisfied,  and  could 
not  prove  the  debt?  Here  is  a  count  that  is  not  applicable  to  the  case,  and  tiie  defen- 
dants have  recovered  judgment  by  force  of  that;  upon  the  count  that  is  applicable 
the  plaintiffs  have  recovered  a  verdict.  Can  it  be  supposed  that  any  commissioner  of 
bankrupt,  upon  that  state  of  facts,  would  .say  the  plaintiffs  cannot  prove  it  under  the 
commission?  In  truth,  the  two  separate  sets  of  counts  are  just  the  same  as  two 
separate  actions.  Suppose,  for  example,  on  the  first  class  of  counts  the  plaintiff  had 
recovered  a  verdict  on  the  trial,  the  defendants  having  obtained  a  verdict  upon  the 
other,  would  they  not  go  before  the  commissioner  and  say,  the  assignees  cannot 
recover  for  anything  due  to  the  bankiupt?  The  whole  fallacy  of  this  argument  is, 
that  this  is  a  plea  to  the  bill  of  particulars,  but  that  is  not  so.  The  plea  is  to  [351] 
the  declaration,  and  to  nothing  else ;  and  if  a  party  delivers  a  bill  of  particulars, 
without  saying  he  means  to  confine  himself  to  the  demand  upon  a  particular  count,  he 
is  quite  entitled  to  take  advantage  of  any  count  in  the  declai-ation  to  which  the 
particulars  apply ;  and  if  it  turns  out  that  the  plea  does  not  apply  to  one  count,  and 
does  to  the  other,  he  may  apply  the  bill  of  particulars  to  either.  It  is  no  objection, 
therefore,  either  in  reason  or  law,  to  say  that  the  parties  are  precluded  by  their 
particulars  from  going  into  evidence  to  support  the  second  count. 

Then  as  to  the  other  points.  Mr.  Wortley  insists  that  there  is  no  sufEcienfc 
evidence  in  this  case  of  an  act  of  bankruptcy,  except  that  of  a  sale  of  the  goods. 
I  think  I  should  not  have  hesitated  in  directing  the  jury  that  any  one  of  these  was  an 
act  of  bankruptcy  ;  but  when  they  are  all  taken  together,  they  leave  no  doubt  as  to 
the  motives  of  the  bankrupt  in  the  evasions  he  made  to  his  creditors,  accompanied  as 
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they  were  by  fraud,  and  this  avoiding  of  creditors  is  precisely  within  the  very  letter 
of  the  Bankrupt  Act.  The  case  that  has  been  quoted  from  the  Nisi  Prius  Reports  is 
only  one  of  numerous  examples  of  the  same  sort,  in  which  the  parties  have  made  an 
appointment  at  a  house,  not  the  usual  house  of  the  bankrupt,  and  he  failing  to  keep 
it,  it  has  not  been  deemed  an  act  of  bankruptcy  ;  but  if,  to  avoid  his  creditors,  a  man 
says,  I  will  meet  you  at  a  pulilic-house,  or  I  will  meet  you  at  such  a  place,  at  such  a 
time,  in  such  a  way,  and  then  pay  you  money,  and  he  is  not  there  at  all,  that  has  been 
held  to  be  an  act  of  bankruptcy.  The  cases  are  numerous,  but  they  have  not  found 
their  way  into  the  reports,  except  that  one  case.  I  think  it  is  clear  there  was  an  act 
of  bankruptcy. 

Then  Mr.  Crompton  says,  that  if  you  treat  this  as  a  sale,  you  must  treat  it  as  a 
sale  with  all  the  circumstances  belonging  to  it.  That  proposition  is  true,  with  this 
qualitioation — if  the  sale  is  made  by  an  agent,  and  properly  conducted  foi'  the  supposed 
vendor,  and  the  person  buying  is  an  honest  [352]  buyer,  the  vendor  must  stand  to 
the  sale,  and  is  bound  by  the  contract;  but  if  a  stranger  takes  my  goods,  and  delivers 
them  to  another  man,  no  doubt  a  contract  may  be  implied,  and  I  may  bring  an  action 
either  of  trover  for  them,  or  of  assumpsit.  This  is  a  declaration  framed  on  a  contract 
implied  by  law.  Where  a  man  gets  hold  of  goods  without  any  actual  contract,  the 
law  allows  the  owner  to  bring  assumpsit ;  that  is  the  solution  of  it,  and  gets  I'id  of 
the  whole  difficulty.  Here  the  bankrupt  took  these  goods,  and  delivered  them  to  the 
defendants ;  on  that  an  implied  assumpsit  arises  that  they  are  to  pay  the  owners  the 
value  of  the  goods.  I  think  that  is  an  answer  to  Mr.  Crompton's  argument,  and  a 
whole  class  of  cases  have  decided  this  point,  that  you  may  convert  a  tort  into  an 
action  of  assumpsit,  by  bringing  an  action  for  the  value  of  the  goods  so  sold,  waiving 
the  tort.  Here  the  bankrupt  is  selling  goods  under  false  colours,  in  order  to  cover 
transactions  he  knew  he  could  not  otherwise  cover ;  and  he  has  no  right  to  set  up  his 
own  fraudulent  contract.  But  the  action  being  brought  for  goods  sold  and  delivered 
by  the  assignees,  and  not  by  the  bankrupt,  the  assignees  have  a  right  to  waive  the 
tort,  and  bring  an  action  of  assumpsit  for  goods  sold  and  delivered. 

Alderson,  B.  I  am  of  the  same  opinion.  As  to  the  first  point,  the  effect  of  the 
bill  of  particulars,  I  apprehend,  is  entirely  confined  to  the  plaintift's'  evidence  at  the 
trial.  Where  there  is  a  declaration  for  goods  sold  and  delivered,  and  the  particulars 
specify  the  goods  sold,  with  the  amount,  giving  credit  specifically  for  the  sums  paid  ; 
there  the  particular  is  construed  to  mean,  that  the  defendant  is  to  understand  that  the 
plaintiff,  at  the  trial,  will  be  confined,  on  his  general  count  for  goods  sold  and  delivered, 
to  the  unpaid-for  goods  ;  it  restrains  his  evidence  to  that.  You  are  not  to  expect,  in  such 
a  case,  that  the  plaintiff  will  give  evidence  of  the  whole  of  the  goods  which  he  has 
delivered  [353]  to  you,  and  that  you  are  to  get  rid  of  it  by  shewing  you  paid  for  them  ; 
but  by  his  particular  he  is  restrained  to  a  balance,  and  a  balance  alone.  That  is  the 
true  construction  of  the  particulars  in  this  case  ;  they  go  in  restraint  of  the  plaintiff's 
evidence,  and  no  more.  Here  the  plaintifl's  have  one  claim  which  they  state  in  two 
different  forms  in  these  counts  :  in  the  one  case  they  treat  it  as  a  claim  that  arose  to 
them  as  assignees,  by  reason  of  the  sale  the  bankrupt  made  ;  in  another  count  they 
treat  it  as  a  sale  made  by  themselves  as  assignees  after  the  bankruptcy  ;  to  which  the 
defendant  pleads  in  effect  thus  : — '  If  you  treat  it  as  a  sale  by  the  banki'upt  before  the 
bankruptcy,  the  bankrupt  owed  me  more  money,  and  I  have  a  good  defence  against 
you.'  To  that  plea  the  plaintiffs  demurred,  and  on  the  argument  the  Court  were  of 
opinion  that  the  plaintift's  wer'e  wrong,  and  that  if  it  was  to  be  treated  as  a  sale  before 
the  bankruptcy,  the  defendant  had  a  good  defence,  it  being  clear  that  the  defendant 
had  counter  claims  amounting  to  more  than  £140.  Then  the  plaintifl^s  say,  that  being 
so,  the}'  will  go  upon  the  count  which  treats  it  as  a  sale  by  the  assignees  after  the 
bankruptcy.  It  is  true,  at  the  trial  they  are  restrained  from  going  for  more  than  the 
£140  on  that  count,  but  that  is  the  only  restraint  which  the  particulars  impose  upon 
them.  That  restraint  will  not  avail  the  defendants  on  the  present  occasion,  because 
it  must  be  considered,  that  the  plaintiffs  have  not  given  evidence  of  any  thing,  excepting 
that  one  claim  by  the  bankrupt ;  therefore  it  seems  to  me  that  the  particulars  in  this 
case  do  not  restrain  the  plaintiffs  in  the  slightest  degree  ;  that  their  only  effect  at  the 
trial  is  to  restrain  the  evidence  they  are  to  give,  and  has  no  reference  whatever  to 
the  pleadings. 

Then  the  next  point  is,  whether  or  not,  that  being  the  case,  the  plaintiffs  being  at 
liberty  to  give  evidence  of  goods  sold  and  delivered  by  the  assignees  to  the  defendant, 
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for  whicli  they  proceed  to  claim  payment,  have  they  made  out  that?  They  shew, 
long  before  the  15th  day  of  October,  [354]  acts  of  bankruptcy  committed  by  the 
bankrupt,  Joseph  XichoU.  There  was  almndant  cvidoiice  to  shew  not  only  one  but 
several  acts  of  bankruptcy  before  the  15th  of  October;  a])pointments  made  with 
creditors,  to  meet  them  at  particular  places  in  order  to  pay  them  money,  and  going 
away  and  making  excuses  not  founded  in  fact,  and  wliich  indeed  were  no  excuses  at 
all,  and  could  leave  no  doubt  in  the  minds  of  the  jury  that  he  absented  himself  upon 
those  occasions  merely  to  delay  his  creditors.  That  such  an  absenting  is  an  act  of 
bankruptcy  is  beyond  all  possibility  of  doubt. 

Then,  if  that  be  so,  another  ciuestion  is,'lias  there  been  a  sale  subsequent  to  these 
acts  of  bankruptcy  to  the  defendants  ?  I  am  supposing  thei'e  are  acts  of  bankruptcy 
proved  prior  to  the  15th  of  October.  There  is  proof  that  Bell  comes  to  the  bankrupt 
and  persuades  him  to  sell  the  yarn  to  him  ;  there  is  the  examination  of  Bell,  in  which 
he  states  that  he  has  received  the  goods  ;  and  there  is  the  invoice,  in  which  it  is  stated 
that  Messrs.  Harrison  and  Bell  (that  is  the  defendants)  bought  of  John  NichoU  (that 
is  the  bankrupt)  yarn  to  the  amount  of  1141.  15s.  As  against  the  defendants,  this  is 
sufficient  evidence  that  they  received  those  goods  under  a  contract  of  sale  for  1 141.  15s. 
The  defendant  when  examined  before  the  commissioners,  tells  a  story  about  the  goods  ; 
are  we  to  take  that  story  as  it  is,  oi'  are  we  not  rather  to  take  so  much  only  as  may 
reasonably  be  taken  against  the  defendant,  rejecting  altogether  the  rest,  and  confine 
him  to  that  on  which  he  incurs  responsibility  1  He  must  be  answerable  for  that  which 
makes  against  himself,  where  he  is  the  off'ending  party.  If  that  be  so,  as  it  is  a  con- 
tract of  sale,  the  defendants  are  bound  to  pay  to  the.se  plaintifts,  who  are  the  true 
proprietors  of  the  goods,  the  sum  they  undertook  to  pay,  namely  1141.  15s.,  which 
is  the  amount  of  the  verdict. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 


[355]    Vacation  Sittings  after  Trinity  Term. 

WiLKS  V.  Smith.  Exch.  of  Pleas.  June  17,  1842. — Assumpsit.  The  declaration 
alleged,  that  by  an  agreement  made  between  the  plaintiff  and  the  defendant,  the 
plaintift"  agreed  to  sell,  and  the  defendant  to  buy,  certain  building  ground  for  the 
sum  of  £l'20,  which  the  defendant  agreed  to  pay  the  plaintiff  on  or  before  the 
expiration  of  four  years,  with  interest  at  £5  per  cent,  half-yearly,  until  paid ; 
and  it  averred  that  the  four  years  had  not  expired  ;  that  the  ,£120  had  not  been 
paid;  and  that  £\'2  had  become  due  for  interest: — Held,  that  the  declaration 
was  good,  and  that  the  plaintiff'  was  not  bound  to  aver  that  he  had  delivered 
possession  of  the  laud,  or  that  he  had  title  to  the  land,  or  was  ready  and  willing 
to  convey  it. 

[S.  C.  2  Dowl.  (N.  S.)  215 ;   11  L.  J.  Ex.  365.] 

Assumpsit.  The  declaration  stated,  that  theretofore,  to  wit,  on  &c.,  by  a  certain 
agreement  then  made  between  the  plaintifl'  of  the  one  part,  and  the  defendant  of  the 
other  part,  the  plaintiff  agreed  to  sell,  and  the  defendant  agreed  to  purchase,  a  lot 
of  building  ground,  situate  &c.,  and  which  said  lot  of  land  the  plaintiff  agreed  to  sell, 
with  all  the  rights  and  privileges  thereto  belonging,  for  the  sum  of  £120,  which  sum 
the  defendant  agreed  to  pay  to  the  plaintiff  in  manner  following,  that  is  to  say,  on  or 
before  the  expiration  of  four  years  from  the  day  of  the  date  of  the  .said  agreement,  with 
lawful  interest  at  five  per  cent.,  half-yearly,  until  paid.  The  declaration  then  alleged 
mutual  promises,  and  averred,  that  four  years  from  the  day  of  the  date  of  the  .said 
agreement  had  not  yet  expired,  and  that  the  said  sum  of  £1 20  had  not  yet  been  paid  ; 
and  that  after  the  making  of  the  said  agreement,  and  before  the  commencement  of 
this  suit,  to  wit,  &c.,  a  large  sum  of  money,  to  wit,  the  sum  of  £12,  for  two  years' 
interest  on  the  said  sum  of  £120,  became  and  was  due  and  payable  from  the  defen- 
dant to  the  plaintiff"  imder  and  by  virtue  of  the  said  agreement.  Breach,  in  non-pay- 
ment of  the  £12. 

General  demurrer,  and  joinder  in  demurrer. 

The  defendant's  point  was,  that  the  first  count  of  the  declaration  is  insufficient, 
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because  it  does  not  aver  or  shew  that  the  plaintifi'  had  an}'  title  to  the  ground  in  that 
count  [356]  mentioned  or  that  theie  was  any  ability,  or  readiness,  or  willingness  on 
the  pai't  of  the  ])laintiH',  to  perform  his  part  of  the  agreement. 

The  points  marked  for  argument  on  the  part  of  the  plaintiff  were,  that  it  was 
unnecessary  to  aver  or  shew  title  to  the  ground,  or  a  readiness  or  willingness  on  his 
part  to  perform  the  agreement,  as  neither  was  a  condition  precedent  to  his  right  to 
recover  the  interest,  which  the  defendant  by  his  demurrer  admits  to  have  accrued  due 
under  the  agreement.  The  plaintift"  will  also  contend,  that  as  a  day  is  appointed  for 
payment  of  the  intei'est,  and  no  time  mentioned  for  performance  of  that  which  is  the 
consideration  for  the  interest,  it  was  unnecessary  to  aver  performance,  and  that  the 
defendant's  remedy  is  by  cross-action,  if  any  breach  of  the  agreement  has  been  com- 
mitted by  the  plaintift';  and  the  plaintiff  will  also  contend  that  it  must  be  presumed 
he  has  performed  his  part  of  the  agreement,  and  that,  if  not,  the  defendant  should 
have  pleaded  the  non-performance. 

Warren,  in  support  of  the  demurrer.  First,  the  plaintiff'  ought  to  have  shewn  on 
the  face  of  his  declaration,  that  he  had  a  good  title  to  the  land.  In  Luxion  v.  Robinson 
(2  Doug.  620),  it  was  held  that,  in  an  action  upon  an  agreement  to  deliver  possession 
for  certain  considerations,  subject  to  a  forfeiture  on  failure  by  either  party,  the  person 
who  was  to  deliver  possession  could  not  sue  for  the  forfeiture,  without  shewing  in  his 
declaration  a  possessory  title  in  himself.  The  party  must  have  that  which  he  assumes 
to  sell,  to  entitle  him  to  sue,  and  therefore  he  was  bound  to  shew  he  had  a  title  to 
dispose  of  it.  In  Hakwell  v.  Moirdl  (1  Man  &  Gr.  367  ;  1  Scott,  N.  R.  309),  the 
Court  of  Common  Pleas  recognised  the  doctiine,  that  a  vendor  must  shew  a  title  to 
convey.  That  proposition  was  advanced  by  Stephen,  Serjeant,  in  argument,  and 
though  [357]  adverted  to,  was  not  denied  by  the  Court,  who  distinguished  that  case 
on  the  ground  that  it  was  not  a  contract  for  the  purchase  of  an  estate,  but  to  execute 
a  deed  of  covenant.  In  Souier  v.  Drake  (5  B.  &  Ad.  992  ;  3  Nev.  &  Man.  40),  it  was 
held  that  in  every  contract  for  the  sale  of  an  existing  lease,  there  is  an  implied  contract 
by  the  seller  (if  the  contrary  be  not  expressed)  to  make  out  the  lessor's  title  to  demise  ; 
and  without  shewing  such  title,  the  seller  cannot  maintain  an  action  at  law  against 
the  buyer,  for  refusing  to  complete  the  purchase.  Ro2)er  v.  C'oombes  (6  B.  &  Cr.  534  ; 
9  D.  &  K.  562)  is  also  an  authority  to  shew  that  a  man  is  not  bound  to  pay  money 
on  a  contract  for  sale,  before  he  is  satisfied  that  the  vendor  can  make  out  a  good  title 
to  the  property  .sold.  Secondly,  there  is  no  averment  of  performance  ;  no  allegation, 
either  that  the  plaintiff'  had  sold  the  land,  or  was  ready  and  willing  to  make  an  actual 
sale  of  it.  The  declaration  ought  to  have  averred,  either  that  he  had  done  so  or  was 
ready  and  willing  to  do  so,  otherwise  he  has  no  right  to  claim  the  purchase-money. 
That  is  a  condition  precedent.  [He  referred  to  Mr.  Serjeant  Williams's  Notes  to 
Pordage  v.  Cole  (1  Wms.  Saund.  320,  note  4),  and  the  language  of  Sir  James  Mans- 
field, C.  J.,  in  delivering  the  judgment  of  the  Court  of  Exchequer  Chamber  in  Smith 
V.  IVoodhouse  (2  New  Kep.  239).]  In  Stavcrs  v.  Curling  (3  Bing.  N.  C.  355  ;  3  Scott, 
740),  Tindal,  C.  J.,  says,  "  Therule  has  been  established  by  a  long  series  of  decisions 
in  modern  times,  that  the  question,  whether  covenants  are  to  be  held  dependent  or 
independent  of  each  other,  is  to  be  detei'mined  by  the  intention  and  meaning  of  the 
parties  as  it  appears  on  the  instrument,  and  by  the  application  of  common  sense  to 
each  particular  case."  It  is  plain,  on  such  an  agreement  as  this,  that  the  party  is  to 
be  put  into  possession  at  once  of  that  which  he  is  to  pay  for,  for  the  four  years;  he 
was  to  be  put  in  posses.sion  immediatel}',  in  [358]  order  that  he  might  commence 
building  on  the  land,  and  until  he  was,  he  was  not  bound  to  pay  the  money.  If  the 
plaintiff'  had  averred  that  he  had  put  him  into  possession,  the  defendant  might  have 
traversed  it.  The  plaintiff',  after  alleging  mutual  promises,  ought  to  have  averred 
performance  on  his  part.  In  Laird  v.  Pirn  (7  M.  &  W.  474),  where,  in  assumpsit  by 
the  vendor  against  the  purchaser's  of  land,  the  declaration  stated  that  in  consideration 
of  the  plaintiff's  selling  to  the  defendants  certain  land,  to  be  paid  for  as  soon  as  the 
conveyance  should  be  completed,  the  defendants  promised  to  purchase  and  pay  for 
the  .same  ;  and  there  was  an  averment,  that  although  the  plaintiff'  had  allowed  the 
defendants  to  enter  into  possession  of  the  lands,  and  had  always  been  ready  and 
willing  to  make  a  good  title,  and  oft'ered  the  defendants  to  execute  a  conveyance,  and 
would  have  tendered  a  proper  conveyance,  but  that  the  defendant  discharged  him 
from  so  doing.  Breach,  in  non-payment  of  the  purchase-money  : — and  it  was  held 
that  the  declaration  was  good.     There  there  was  an  averment,  of  the  absence  of  which. 
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in  the  present  case,  the  plaintiff  complains.  He  also  cited  Mattock  v.  Kingslake  (10 
Ad.  &  Ell.  50  ;  2  Per.  &  D.  343),  and  Poole  v.  llill  (6  M.  &  W.  83.5). 

J.  W.  Smith,  contr;\.  The  two  questions  resolve  themselves  into  one  ;  namely, 
whether  the  defendant's  promise  was  in  consideration  of  the  plaiiitilV's  ])romise,  or  of 
his  performance.  If  the  defendant  promised  in  consideration  of  the  perfoi'mance  of 
the  contract  by  the  plaintiff,  performance  mu.st  be  averred  ;  but  if  it  was  in  con.sidera- 
tion  of  the  plaintiff's  promise,  the  defendant  has  obtained  that  for  which  ho  contracted 
to  pay  the  interest.  In  the  present  agreement  no  time  is  lixed  for  delivering  posses- 
sion of  the  land,  but  a  time  is  ti.xed  for  the  payment  of  the  purchase-money.  In 
Mattock  V.  Kingslake,  Littledale,  J.  says,  "  A  time  being  fixed  for  payment,  and  none 
for  [359]  doing  that  which  was  the  consideration  for  the  payment,  an  action  lies  for 
the  purchase-money  without  averring  performance  of  the  consideration.  An  action 
for  not  executing  a  conveyance  of  the  premises  might  have  been  maintained  by  the 
defendant  before  the  day  of  payment ;  and  in  such  action  no  allegation  of  payment 
would  have  been  necessary.  The  covenants  are  independent,  and  each  party  has 
relied  upon  his  remedy  by  action  against  the  other."  Here  the  defendant  might 
at  any  time  have  brought  an  action  against  the  plaintiff"  for  non-performance  of  the 
agreement  on  his  part  The  promise  is  the  con.sideratioii,  and  not  the  performance 
by  the  plaintiff.  In  Campbell  v.  Jones  (6  T.  li.  570),  the  same  principle  is  laid  down  ; 
and  that  decision  was  recognised  and  approved  Isy  the  Court  in  Glazehrook  v.  IFoodroiu 
(8  T.  K.  3G6).  In  Pordagc  v.  Cole  (1  Saund.  319),  the  declaration  was  similar  to  the 
present,  and  there  it  was  held  that  the  covenant  was  an  independent  one,  and  that 
the  vendor  might  bring  an  action  for  the  mone}',  before  any  conveyance  by  him  of 
the  land.  In  the  notes  to  that  case  (p.  320)  the  rule  is  laid  down  thus  :  "  If  a  day 
be  appointed  for  payment  of  money  or  part  of  it,  or  for  doing  any  other  act,  and  the 
day  is  to  happen,  or  may  happen  before  the  thing  which  is  the  consideration  of  the 
money  or  other  act  is  to  be  ^performed,  an  action  may  be  brought  for  the  money,  or 
for  not  doing  such  other  act,  befoie  performance  ;  for  it  appears  that  the  party  relied 
upon  his  remedy,  and  did  not  intend  to  make  the  performance  a  condition  precedent  ; 
and  so  it  is  where  no  time  is  fixed  for  performance  of  that  which  is  the  consideration 
of  the  money  or  other  act." 

Warren,  in  reply.  The  agreement  being  that  the  defendant  was  to  pay  interest 
for  four  years,  or  until  the  principal  money  was  paid,  shews  that  he  was  to  be  put 
into  [360]  possession  of  the  land  ;  and  the  plaintiff  should  have  averred  that  he  had 
done  that  which,  on  the  face  of  the  record,  it  appears  he  had  undeitaken  to  do. 

Parke,  B.  I  am  of  opinion  that  the  declaration  is  good,  and  that  it  was  not 
necessary  for  the  plaintiff'  to  aver  his  readiness  and  willingness  to  convey  at  every 
period  of  the  contract.  It  is  enough  if  he  is  i-eady  and  able  to  convey  at  the  time 
when  the  title  is  to  be  made  out.  I  also  think  that  it  is  no  objection  that  he  has  not 
avei'red  that  he  had  a  title  to  the  land.  According  to  the  terms  of  the  agreement, 
no  time  is  fixed  for  the  sale  ;  but  a  time  is  limited  within  which  the  principal  money 
is  to  be  paid,  with  intei-est  in  the  mean  time.  The  considei'ation  for  the  defendant's 
paying  the  interest  is  the  plaintiff's  undertaking  to  sell  the  land,  not  the  actual  sale 
of  it.  The  plaintiff  is  not  bound  to  do  anything  befoie  the  money  is  paid.  The  rule, 
as  laid  down  in  the  notes  to  Furduge  v.  Cole,  applies  strictly  to  this  case.  No  time, 
then,  being  fixed  by  the  agreement  for  the  conveyance  of  the  land,  it  cannot  be  a 
condition  precedent ;  nor  can  we  imply  that  a  conveyance  was  intended  to  be  made 
before  the  interest  was  paid,  else  vre  should  be  supposing  that  the  plaintiff  intended 
to  part  with  his  estate  before  the  money  was  paid,  and  such  an  intention  certainly 
cannot  be  implied  from  the  nature  of  the  contract.  It  may  be,  that  no  conveyance 
need  be  made  till  the  principal  money  is  paid,  that  is,  at  the  end  of  four  years.  The 
question  here  is,  whether  or  not  interest  is  to  be  paid  before  the  plaintiff  has  given 
up  possession  of  the  land.  I  think  it  is,  and  that  the  conveyance  is  not  a  condition 
precedent.     The  plaintiff  is  therefore  entitled  to  our  judgment. 

Alderson,  B.  I  am  of  the  same  opinion.  If  one  act  is  to  be  done  in  considera- 
tion of  another,  the  party  suing  for  the  non-performance  must  aver  performance  on 
his  [361]  part.  But  if  there  be  two  acts,  one  fixed  in  point  of  time,  and  the  other 
not,  the  latter  is  not  a  condition  precedent.  Here  the  defendant  relied  not  upon  the 
plaintiff"s  performance,  but  upon  his  promise  to  perform. 

RoLFE,  B.  The  case  of  Luxton  v.  Robinson,  cited  by  Mr.  Warren,  is  distinguishable 
from  this  case,  because  there  possession  was  to  be  delivered  to  the  defendant  on  a 
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given  day.  But  here  there  is  no  such  obligation  to  rleliver  possession.  No  such 
intention  appears  on  the  face  of  the  contract ;  and  if  we  were  to  hold,  that  possession 
was  to  be  given  by  the  plaintiff,  our  decision  would  be  at  variance  with  the  meaning 
of  the  parties.  The  vendor  was  not  to  convoy  the  estate  before  he  got  the  purchase- 
money. 

Judgment  for  the  plaintiff. 

HiCKlNBOTHAM  V.  Leach.  Exch.  of  Plcas.  June  22,  1842. — To  a  declaration  for 
words,  imputing  to  the  plaintiir,  a  pawnbroker,  that  he  had  committed  the  unfair 
and  di.shonoui'al)le  pi-actico  of  duffing,  that  is,  of  replenishing  or  doing  up  goods, 
being  in  his  hands  in  a  d.imaged  or  worn-out  condition,  and  pledging  them  with 
other  pawnbrokers,  the  defendant  ])leaded,  that  the  plaintill  did  I'eplenish  and 
do  up  divers  goods,  lioing  in  his  hands  in  a  damaged  or  worn-out  condition,  and 
pledge  them  with  divers  other  pawnbrokers.  Held  bad  on  special  demurrer,  as 
not  being  sufficiently  specific. 

[S.  C.  2  Dowl.  (N.  S.)  270;  11   L.  J.  Ex.  .341.     Considered,  Zierenherr/ v.  Labouchere, 
[1893]  2  Q.  B.  186.     Applied,  IFothn  v.  Sievier,  [1913]  3  K.  B.  503.] 

Slander.  The  declaration  stated,  that  the  defendant  charged  the  plaintiff,  a 
pawnbroker  and  silversmith,  with  committing  the  unfair  and  dishonourable  practice 
of  "duffing,"  i.e.  of  I'eplenishing  or  doing  up  goods  being  in  his  hands  in  a  damaged 
or  worn-out  condition,  and  pledging  the  same  with  other  pawnbrokers. 

Plea,  that  the  plaintiff  did  replenish  and  do  up  divers  goods,  then  being  in  his 
hands  in  a  damaged  and  worn-out  condition,  and  did  pledge  the  said  goods  with 
divers  other  good  and  worthy  subjects  of  this  realm,  then  being  pawnbrokers. 
Verification. 

[362]  Special  demurrer,  assigning  for  causes,  that  it  was  not  stated  by  the  plea 
what  goods,  or  what  kind  of  goods,  being  in  a  damaged  condition,  the  plaintiff 
replenished  and  did  up,  nor  with  what  pawnbroker  or  pawnbrokers  the  said  goods  so 
replenished  and  done  up  were  pledged. 

Erie,  in  support  of  the  demurrer.  This  plea  is  much  too  general  and  vague  in  its 
statements  ;  the  plaintiff  cannot  learn  from  it  what  he  is  to  come  to  prove  or  disprove. 
It  is  in  effect  only  a  general  plea  that  the  plaintiff  carried  on  his  business  in  a  dis- 
reputable manner,  which  is  the  lilwl  itself.  The  defendant  cannot  justify  by  merely 
repeating  the  general  imputations  of  the  slanderous  words.  This  plea  would  not  give 
the  plaintifl'  any  notion  what  were  the  goods  alleged  to  be  replenished  and  done  up, 
or  when  or  with  whom  they  were  pledged.  If  the  defendant  had  the  evidence  of 
his  statement,  he  might  have  specified  the  goods  and  the  persons.  The  justification 
must  set  forth  issuable  facts.  Jones  v.  Stevens  (11  Price,  235),  Newman  v.  Bailey 
(2  Chit.  R.  665),  J'ansmi  v.  Stuart  (1  T.  R.  748),  Holmes  v.  Cateshy  (1  Taunt.  543). 
[Parke,  B.     It  is  very  difficult  to  distinguish  this  case  from  Newman  v.  Bailey.^ 

The  Court  then  called  on 

G.  T.  White,  conti'i\.  The  case  of  Newman  v.  Bailey  is  distinguishable,  on  the 
ground  that  there,  for  aught  that  appeared  specifically  on  the  plea,  the  plaintiff  might 
have  inflicted  penalties  for  many  different  kinds  of  offences,  and  collected  fines  from 
all  sorts  of  people  :  nothing  specific  was  there  alleged.  Here  the  plea  begins  by 
chai'ging  the  plaintiff'  with  an  unfair  mode  of  conducting  the  business  of  a  pawnbroker 
and  silversmith  ;  and  then  the  defendant  points  out,  with  sufficient  precision,  with 
reference  to  the  [363]  rule  which  prevents  him  from  pleading  a  multiplicity  of  matters, 
the  kind  and  nature  of  such  dishonourable  dealings.  What  goods  the  plaintiff  did 
up,  or  with  what  pawnbrokers  he  pledged  them,  must  (assuming  the  plea  to  be  true) 
be  peculiarly  within  his  own  knowledge.  [Parke,  B.  Your  argument  would  be 
equall}'  good,  if  it  were  a  plea  that  the  plaintiff  had  committed  divers  felonies. 
Alderson,  B.  The  plea  ought  to  state  the  charge  with  the  same  precision  as  in  an 
indictment.]  It  is  clearly  not  necessary  to  set  forth  a  multitude  of  specific  instances ; 
"it being  a  rule  of  pleading,  that  where  a  subject  comprehends  multiplicity  of  matter, 
there,  in  order  to  avoid  prolixity,  the  law  allows  of  general  pleading ; "  2  Saund. 
411,  n.  (4) ;  CarmvalHs  v.  Savery  (2  Burr.  772),  Slum  v.  Farringion  (1  Bos.  &  P.  640), 
Barton  v.  IVehh  (8  T.  R.  459).  [Alderson,  B.  In  those  cases  the  substantial  breach 
was  the  not  accounting  for  a  gross  sum,  received  in  parts.     But  here  eveiy  individual 
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act  of  duffing  would  be  a  sufficient  answer  to  the  action.]  But  the  defendant  ought 
not  to  be  tied  up  to  plead  and  pi-ove  one  pat  ticular  act.  He  is  not  to  plead  matter 
of  evidence,  which  lies  within  the  plaintiffs  knowledge  ;  Gale  v.  Reed  (8  East,  80).  The 
defendant  points  out  a  specific  class  of  acts,  and  that  is  sufficient. 

P.AKKE,  B.  It  is  a  perfectly  well  establi.shcd  rule  in  cases  of  liliel  or  slander,  that 
where  the  charge  is  geneial  in  its  nature,  the  defendant  in  a  plea  of  justification,  must 
state  sum  specific  instances  of  misconduct  imputed  to  the  plaintiff.  That  is  settled  by 
the  eases  of  J'ansmi  v.  Stuart,  Newman  v.  Bailey,  and  Holmes  v.  Catesbij.  In  some  of 
those  cases,  perhaps,  the  statement  in  the  plea  was  not  so  specific  as  it  is  here,  but 
still  this  is  not  specific  enough  :  the  plea  should  have  stated  the  description  of  the 
goods,  or  at  least  the  names  of  the  pawnkrokers  with  whom  they  were  pledged.  As 
it  is,  the  statement  is  so  general,  [364]  that  the  plaintiff  cainiot  know  with  what  he  is 
intended  to  be  charged.  The  defendant  is  liound  to  give  him  information  of  some 
specific  acts  with  which  he  intends  to  charge  him.  This  plea  does  not  do  that,  and  is 
therefore  bad.  With  respect  to  the  cases  which  have  been  referred  to,  of  actions  for 
not  accounting  for  monies,  the  reason  for  the  exception  in  those  cases  is,  that  there 
the  charge  is  for  not  accounting  for  an  aggregate  sum  received  ;  and  it  is  held  to  be 
sufficient,  in  order  to  .avoid  multiplicity  of  yjleading,  to  assign  a  general  breach,  that 
the  defendant  received  divers  sum  of  money,  which  he  did  not  pay  over.  None  of 
those  decisions  have  any  application  to  cases  of  libel  or  slander.  The  plea  is  therefore 
bad,  and  the  judgment  must  be  for  the  plaintiff'. 

Alderson,  B.  I  am  of  the  same  opinion.  The  object  of  the  plea  is  to  give  the 
plaintiff  information  what  it  is  of  which  the  defendant  means  to  accuse  him.  Mr. 
White  says  that  must  be  within  the  plaintiff's  knowledge ;  but  that  is  not  the  case  : 
what  the  plaintiff'  has  actually  done  in  the  course  of  his  business  is  within  his 
knowledge,]jbut  not  what  the  defendant  mistakenly  or  wickedly  means  to  charge  him 
with  having  done  ;  that  is  peculiarly  within  the  defendant's  knowledge,  and  it  is 
because  it  is  so  that  he  is  to  plead  it. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[365]  Eavestaff  V.  Eu.ssELL.  Exch.  of  Pleas.  June  22,  1842. — A  plea,  that  the 
said  several  supposed  causes  of  action  in  the  declaration  mentioned  did  not  accrue 
to  the  plaintiff  within  six  years  next  before  the  commencement  of  the  suit,  is 
good. 

[S.  C.  12L.  J.  Ex.  176.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Plea,  that  the  said 
several  supposed  causes  of  action  in  the  declaration  mentioned  did  not  accrue  to  the 
plaintiff'  within  six  years  next  before  the  commencement  of  the  suit.  Special  demurrer, 
on  the  ground  that  the  plea,  although  it  professed  to  be  pleaded  in  confession  and 
avoidance,  did  not  contain  any  sufficient  confession  that  the  plaintiff'  ever  had  any 
cause  of  action.     Joinder  in  demurrer. 

Peacock,  in  support  of  the  demui'rer.  The  term  "supposed  causes  of  action"  does 
not  amount  to  a  sufficient  admission  that  there  ever  was  a  cause  of  action  in  the 
plaintiff'.  Gale  v.  Oapern  (1  Ad.  &  E  102  ;  3  Nev.  &  M.  863)  may  perhaps  be  relied 
on  for  the  defendant.  There  a  plea  of  set  off'  stated,  that  the  plaintiff'  made  his 
promissory  note  p.ayable  to  A.  C,  which  was  duly  indorsed  and  delivered  to  the 
defendant  after  the  death  of  A.  C,  by  his  admiin'strator,  and  was  unpaid.  The 
plaintiff'  replied,  that  "  the  said  supposed  debt  and  cause  of  set-off',  upon  the  said 
promissory  note,  did  not  accrue  to  the  defendant  within  six  years ; "  and  it  was  held 
that  the  replication  admitted,  not  only  the  making  of  the  note,  but  also  the  indorse- 
ment of  it  to  the  defendant.  But  that  case  is  distinguishable,  because  there  the 
replication  expressly  i-eferred  to  the  cause  of  action  "  upon  the  pi'omissory  note."  In 
Mavfjdts  V.  Bayti  (4  Ad.  *  Ell.  489;  6  Nev.  &  Man.  228),  a  plea  that  "the  said 
supposed  debt  in  the  declaration  mentioned,  if  any  such  there  be,  did  not  accrue 
within  six  years,"  was  held  bad,  as  not  sufficiently  confessing  and  avoiding  the  debt : 
and  on  Gnle  v.  Oapern  being  cited.  Lord  Dermian,  C.  J.,  said,  "That  was  after  trial  ; 
but  here  the  form  of  [366]  the  plea  is  specially  demurred  to,  which  makes  all  the 
difference."     [Parke,   B.     Gould  v.  Ladmry  (1  C.  M.  &  R.  254;   4  Tyr.  863)  is  an 
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authority  against  you.  There  this  Court,  after  conference  with  the  Court  of  King's 
Bench,  held  that  a  plea  in  bar,  which  alleged  that  the  defendant  was  discharged  under 
the  Insolvent  Debtors'  Act  "from  the  said  debts  and  causes  of  action,  if  any,  and 
each  and  every  of  them,"  was  bad  :  but  Lord  Lyiidhurst,  in  the  course  of  the  argu- 
ment, observed  that  "  the  word  supposed  may,  perhaps,  be  considered  as  no  more  than 
alleged,"  and  stated  that  he  found  that  word  in  several  of  the  forms  adverted  to  at 
the  bar,  but  not  the  words  "  if  any  such  there  be."j  His  Lordship  afterwards  says, 
that  "it  is  difficult  to  distinguish  the  expression  suiiposed  from  that  of  if  any." 
[Alderson,  B.  Surely  the  supposed  cause  of  action  must  mean  the  alleged  cause. 
Parke,  B.  Li  Man/etts  v.  Bays  the  words  made  it  doubtful  whether  any  debt  existed 
at  all] 

Udall,  contrii,  referred  to  Gwillim  v.  Daniell  (2  C.  M.  &  R.  68),  and  was  stopped 
by  the  Court. 

Parke,  B.  There  can  be  no  doubt  whatever  that  the  word  "  supposed "  is  a 
sufficient  admission  of  a  cause  of  action.  It  is  the  usual  and  ordinary  mode  of  plead- 
ing in  cases  of  this  nature ;  and  I  have  seen  instances  without  number,  where,  after 
a  plea  of  the  general  issue,  a  special  plea  has  followed,  professing  to  answer  the 
supposed  causes  of  action  in  the  declaration  mentioned.  The  words  "  if  any  "  stand 
on  a  different  footing,  and  although  sufficient  in  a  plea  in  abatement,  they  are  not  so 
in  a  plea  in  bar,  because  they  leave  it  doubtful  whether  any  debt  at  all  ever  existed. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  defendant. 

[367]  Mitchell  v.  Cragg.  Exch.  of  Pleas.  June  22,  1842. — To  a  declaration 
against  the  acceptor  of  a  bill  of  Exchange  for  161.  12s.,  drawn  by  F.  &  G.,  and 
indorsed  by  them  to  the  plaintiff,  the  defendant  pleaded  as  follows: — 1st,  That 
after  the  bill  became  due,  F.  &  G ,  being  then  the  holders,  applied  to  the  defen- 
dant for  payment  of  the  bill ;  that  the  defendant  paid  them  71.  2s.,  which, 
together  with  the  price  of  a  horse  which  the  defendant  had  sold  to  F.  &  G.,  and 
the  price  of  which,  it  was  agreed  between  them,  should  be  set  off  and  allowed 
against  the  defendant's  acceptance,  F.  &  G.  accepted  in  satisfaction  and  dis- 
charge of  the  bill ;  and  that  the  bill  was  not  indorsed  to  the  plaintiff  until  after 
the  said  satisfaction  and  discharge,  and  after  it  became  due.  2ndly,  That  before 
the  bill  came  into  the  possession  of  the  plaintiff',  it  was  indorsed  in  blank  by 
F.  &  G.  to  C.  &  Co. ;  and  that  after  it  became  due,  it  being  then  in  the  hands 
of  C.  &  Co.,  F.  &  G.  gave  C.  &  Co.  another  bill,  accepted  by  them,  for  the  same 
amount,  which  C.  &  Co.  received  on  account  of  the  first-mentioned  bill,  and 
which  was  paid  by  F.  &  G.  at  maturity  ;  that  after  the  second  bill  was  so  given, 
the  defendant  paid  to  F.  &  G.  71.  2s.,  &c.  &c.  [as  in  the  first  plea] ;  that  at  the 
time  of  the  giving  of  the  second  bill  by  F.  &  G.  as  aforesaid,  and  at  the  time 
of  the  said  settlement  between  the  defendant  and  F.  &  G.,  the  bill  in  the 
declaration  mentioned  remained  in  the  hands  of  C.  &  Co.,  and  was  not  indorsed 
to  the  plaintiff  until  after  the  giving  of  the  second  bill  by  F.  &  G ,  nor  until 
after  it  became  due.  To  each  of  these  pleas  the  plaintiff  replied,  "  that  the 
said  plea,  and  the  statements  therein  contained,  in  manner  and  form  as  the 
same  are  therein  pleaded,  are  not  true  in  substance  and  in  fact ; "  concluding 
to  the  country. — Held,  first,  that  the  replication  was  bad  on  special  demurrer, 
as  being  an  informal  de  injuria:  secondly,  that  the  pleas  were  bad  in  substance, 
because  they  did  not  shew  that  the  sum  paid  by  the  defendant,  together  with  the 
price  of  the  horse,  equalled  the  amount  of  the  bill  of  exchange. 

[S.  C.  2  Dowl.  (N.  S.)  252 ;  II  L.  J.  Ex.  343.] 

Assumpsit  on  a  bill  of  exchange  for  161.  12s.,  drawn  by  Messrs.  Fogo  &  George, 
upon  and  accepted  by  the  defendant,  and  indorsed  by  Fogo  &  George  to  the  plaintiff. 

The  defendant  pleaded,  thirdly,  that  after  the  said  bill  became  due,  Fogo  & 
George,  being  then  the  holders  thereof,  applied  to  the  defendant  for  payment  of  the 
amount  of  the  said  bill ;  that  the  defendant  then  paid  to  Fogo  &  George  the  several 
sums  of  41.  12s.  and  21.  10s.,  which  sums,  together  with  the  price  and  value  of  a 
certain  horse  which  the  defendant  had  then  sold  to  the  said  Fogo  &  George,  (and 
the  price  and  value  of  Vi'hich,  it  was  then  agreed  by  and  between  the  defendant  and 
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Fogo  &  George,  should  be  set  ofl'  ami  allowed  against  the  defendant's  said  acceptanco), 
Fogo  &  George  accepted  in  full  satisfaction  and  discharge  of  the  amount  of  the 
said  bill,  and  of  the  defendant's  acceptance  ;  and  that  the  said  bill  was  not  indorsed 
or  transferred  to  the  plaintiff  until  after  the  said  satisfaction  and  discharge,  and  after 
the  said  bill  became  due  and  payable. 

Fourth  plea : — That  before  the  said  bill  came  into  the  possession  of  the  plaintifl',  it 
was  indorsed  in  Ijlank  by  Fogo  &  George  to  Cadnian  &  Co.  ;  and  that  after  it  [368] 
became  due,  it  then  being  in  the  hands  of  Cadman  &  Co.,  Fogo  Sc  Geoi'ge  gave  to 
Cadman  and  Co.  a  certain  other  bill  of  exchange,  accepted  by  them  the  said  Fogo  & 
George,  for  the  sum  of  161.  12s.,  which  said  last-mentioned  bill  Cadman  &  Co.  received 
on  account  of  the  said  first-mentioned  bill  of  exchange,  and  which  was  duly  paid  by 
Fogo  &  George  at  its  maturity  :  that  after  the  said  second  bill  of  exchange  was  so 
given  as  aforesaid,  the  defendant  paid  to  Fogo  &  George  the  several  sums  of  41.  12s. 
and  21.  10s.,  which  said  sums,  together  with  the  price  and  value  of  a  certain  horse 
which  the  defendant  had  then  sold  to  Fogo  &  George,  and  the  price  and  value  of 
which,  it  was  agreed  between  the  defendant  and  P'ogo  &  George,  should  be  set  off 
against  the  said  acceptance  of  the  defendant,  Fogo  &  George  then  accepted  in  full 
satisfaction  and  discharge  of  the  amount  of  the  said  first-mentioned  bill  of  exchange, 
and  of  the  defendant's  said  acceptance  :  that  at  the  time  of  the  giving  of  the  said 
second  bill  by  Fogo  &  George  as  aforesaid,  and  at  the  time  of  the  said  settlement 
between  the  defendant  and  Fogo  &  George,  the  said  bill  of  exchange  in  the  declaration 
mentioned  I'emained  in  the  hands  of  Cadman  &  Co.,  and  that  the  same  was  not 
indorsed  or  transferred  to  the  plaintiff  until  after  the  said  satisfaction  and  discharge, 
nor  until  after  the  giving  of  the  said  second  bill  by  Fogo  &  George  to  Cadman  &  Co., 
nor  until  after  the  said  bill  became  due. 

To  each  of  these  pleas  there  was  the  following  replication  : — That  the  said  plea, 
and  the  statements  therein  contained,  in  manner  and  form  as  the  same  are  therein 
pleaded  and  set  forth,  are  not  true  in  substance  and  fact ;  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  replication  impropei-ly  attempted 
to  put  in  issue  all  the  matters  alleged  in  the  plea,  and  was  multifarious  and 
improper,  not  being  a  replication  in  form  de  injuria;  and  that  the  pleas  contained 
matter  of  discharge,  and  also  justified  an-[369]-der  an  authority,  and  therefore  the 
general  replication  was  insutticient.     Joinder  in  demuri'er. 

'1  he  principal  point  marked  for  argument  on  the  part  of  the  plaintift"  was,  that  the 
defendant  attempted,  in  his  third  and  fourth  pleas,  to  shew  a  discharge  of  his  liability 
as  acceptor  by  an  accord  and  satisfaction  with  Fogo  &  George,  but  stated  no  facts 
amounting  to  a  good  accord  and  satisfaction,  or  to  a  good  discharge  of  the  said  bill  of 
exchange  in  any  way. 

Martin,  in  support  of  the  demurrer.  First,  the  pleas  are  good,  at  least  on  general 
demurrer.  The  plaintift',  having  taken  the  bill  after  it  became  due,  took  it  with  all 
the  equities  belonging  to  it,  and  can  have  no  better  title  than  the  parties  from  whom 
he  received  it ;  Bay  ley  on  Bills,  137  ;  Hurrough  v.  Moss  (10  B.  &  Cr.  558  ;  5  Man.  & 
Ry.  296).  Their  inteiest  in  the  bill,  therefore,  being  satisfied,  the  plaintiff  can  have 
no  right  of  action  upon  it.  Secondly,  the  replication  is  clearly  bad.  It  is  merely  an 
informal  de  injuiia.  And  it  may  well  be  contended  that  the  replication  de  injuria 
would  be  insufiicient  in  this  case  ;  for  as  the  breach  is  complete  upon  the  failure  of  the 
acceptor  to  pay  the  bill  when  due,  the  facts  alleged  in  the  pleas  do  not  go  to  shew  an 
excuse  for  his  breach  of  promise,  but  a  discharge  of  the  cause  of  action  by  matter 
subsequent.  Schild  v.  Kilpin  (8  M.  &  W.  673),  Salter  v.  rurchdl  (1  Ad.  &  El.  (N.  S.), 
197  ;  1  G.  &  D.  693).  [Parke,  B.  I  see  no  reason  why  de  injuria  should  not  be 
replied  in  this  case.  The  plea  sets  up  matter  of  excuse  for  the  non-payment  of  the 
bill ;  the  defendant  admits  he  has  not  paid  the  bill,  which,  as  acceptoi',  he  was  bound 
to  pay  ;  and  his  defence  is  that  the  plaintiff  was  an  indorsee  under  such  circumstances 
as  disentitle  him  to  recover.  The  case  resembles  that  of  Isaac  v.  Farrar  (1  M.  &  W. 
65).  The  objection  to  the  form  of  replication  which  has  been  adopted  here  is,  that  it 
appears  to  put  in  issue  every  fact  alleged  in  the  plea,  [370]  whereas  de  injuria  puts  in 
issue  only  those  facts  which  are  material.] 

J.  W.  Smith,  contra.  The  pleas  are  bad  in  substance.  In  the  first  place,  the 
accord  and  satisfaction  ought  to  have  been  pleaded  to  the  damages,  as  well  as  to  the 
debt ;  Francis  v.  Cri/well  (5  B.  A  Aid.  886).  Heie  the  allegation  is  only  that  Fogo  & 
George  accepted  the  sums  paid  to  them  by  the  defendant,  and  the  price  of  the  horse, 
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"in  satisfaction  and  discharge  of  the  amount  of  the  said  bill,  and  of  the  defendant's 
acceptance."  But  a  bill  of  exchange,  when  due,  bears  interest,  which  is  recoverable 
as  damages.  [Parke,  B.  The  question  is,  whether,  on  general  demurrer,  it  is  not 
sufficient  to  state  that  a  certain  sum  was  I'eceived  in  satisfaction  of  the  amount  of  a 
bill  of  exchange,  consisting  of  principal  money  and  interest.  It  might  not  be  sufKcient 
on  special  demurrer,  but  on  general  demurrer  it  seems  to  me  that  the  "amount"  of  a 
bill  of  exchange  may  well  be  taken  to  mean  all  that  is  due  upon  it.] 

Secondly,  no  good  accord  and  satisfaction  appears  on  the  plea :  for  as  the  price  of 
the  horse  is  not  named,  it  does  not  appear  that  the  two  sums  of  money  specifically 
mentioned,  and  the  price  of  the  horse,  were  altogether  equal  to  the  sum  as  to  which 
the  accord  and  satisfaction  is  pleaded.  On  this  point  he  cited  Thomas  v.  Hcathorn 
(2  B.  &  Cr.  477  ;  3  D.  &  K.  647),  Everanl  v.  Fafemm  (6  Taunt.  645  ;  2  Marsh.  301), 
and  Fulmerston  v.  Steivard  (Plowd.  104  a.),  and  was  then  stopped  by  the  Coui-t. 

Martin,  in  reply.  The  pleas  are  sufficient  on  genei'al  demurrer.  The  price  of  the 
horse  must  be  taken  to  have  been  the  difference  between  71.  2s.,  the  aggregate  of  the 
two  sums  mentioned  in  the  pleas,  and  161.  12s.,  the  amount  of  the  bill  of  exchange. 
But  further,  the  rule  that  payment  of  a  smaller  sum  is  no  satisfaction  of  a  greater,  is 
[371]  confined  to  the  case  of  accord  and  satisfaction  by  money  payments  :  a  chattel 
worth  ten  pounds  may  be  taken  in  satisfaction  of  a  deljt  of  ten  thousand. 

Parke,  B.  I  think  the  pleas  are  bad  in  substance.  It  is  left  uncertain  whether 
the  horse  was  sold  for  a  fixed  price,  or  upon  a  quantum  valebat.  It  is  consistent  with 
the  statements  in  the  pleas  that  the  horse  was  sold  for  £5  ;  if  that  was  the  case,  that 
sum,  together  with  the  71.  2s.,  would  not  equal  the  amount  of  the  bill,  and  conse- 
quently would  not  be  any  satisfaction.  The  defendant  may  amend  on  the  usual  terras, 
otherwise  there  will  be  judgment  for  the  plaintiff. 

Alderson,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Leave  to  the  defendant  to  amend  on  payment  of  costs,  otherwise 

Judgment  for  the  plaintiff. 

Tucker  v.  Webster.  Exch.  of  Pleas.  June  22,  1842. — A  plea  of  the  plaintiff's 
discharge  under  the  Insolvent  Debtors'  Act,  ought  to  aver  that  the  vesting  order 
was  made  before  the  commencement  of  the  suit.  But  such  a  plea  need  not 
allege  that  the  petition  was  not  dismissed,  or  that  the  vesting  order  is  still  in 
force,  nor  that  the  petition  was  filed,  and  the  vesting  order  made,  after  the  stat. 
1  &  2  Vict.  c.  110,  came  into  operation. 

[S.  C.  12L.  J.  Ex.  49;  6  Jur.  671.] 

Debt  for  work  and  labour  as  an  attorney,  money  paid,  &c. 

Plea,  that  after  the  accruing  of  the  debts  and  causes  of  action  in  the  declaration 
mentioned,  and  before  the  commencement  of  the  suit,  the  plaintiff,  then  being  a 
prisoner  in  actual  custody  within  the  walls  of  a  certain  prison,  &c.,  to  wit,  the  Fleet, 
upon  process  for  and  by  reason  of  a  certain  debt,  to  wit,  at  the  suit  of  one  W.  B.,  did 
duly,  and  according  to  the  directions  and  provisions  of  [372]  the  statute  made  and 
passed  in  the  second  year  of  the  reign  of  her  present  Majesty  Queen  Victoria,  intituled, 
"An  act  for  abolishing  arrest  on  mesne  process,  in  civil  actions,  except  in  certain 
cases,  for  extending  the  remedies  of  creditors  against  the  property  of  debtors,  and 
for  amending  the  laws  for  the  relief  of  insolvent  debtors  in  England,"  apply  by 
petition,  in  a  summary  way,  to  the  Court  for  the  Relief  of  Insolvent  Debtors  in 
England,  for  his  discharge  from  such  custody,  according  to  the  provisions  of  the  said 
act,  which  said  petition  was  then  duly  subscribed  by  the  plaintiff,  and  contained  all 
such  matter  and  things  as  are  required  by  the  said  act,  and  was  afterwards,  to  wit,  ifec, 
filed  in  the  said  Court,  pursuant  to  the  directions  in  the  said  act  contained  ;  that 
after  the  filing  of  the  said  petition,  the  said  Court  for  the  Relief  of  Insolvent  Debtors, 
did  order  that  all  the  real  and  personal  estate  and  effects  of  the  plaintiff,  both  within 
this  realm  and  abroad,  except  the  wearing  apparel,  bedding,  and  other  such 
necessaries  of  the  plaintiff  and  his  family,  and  not  exceeding  in  the  whole  the  value 
of  £20,  and  aU  the  future  estate,  right,  title,  interest,  and  trust  of  the  plaintiff,  in  or 
to  any  real  and  personal  estate  and  effects  within  this  realm,  &c.,  and  all  debts  due  or 
growing  due  to  the  plaintiff,  or  to  be  due  to  him  before  such  discharge  as  aforesaid, 
should  be  vested  in  the  provisional  assignee,  for  the  time  being,  of  the  estates  and 
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ert'ects  of  the  insolvent  debtors  in  England  ;  that  the  said  order  was  afterwards,  to 
wit,  (tc,  duly  entered  of  recoid  in  the  same  Court,  and  thereupon,  by  virtue  of  the 
said  order,  the  debts,  rights,  and  causes  of  action  in  the  declai-ation  mentioned,  and 
each  and  every  of  them,  and  the  sums  of  money  alleged  to  be  duo  from  the  defendant 
to  the  plaintiff,  vested  in  the  provisional  assignee,  itc.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  should  have  alleged  that  the 
))etition  was  not  dismissed  ;  that  the  vesting  order  was  made  before  the  commence- 
ment [373]  of  the  suit,  and  is  still  in  force  ;  and  also  that  it  is  not  averred  by  the 
[ilea,  that  the  petition  was  filed,  or  the  vesting  order  made,  after  the  statute  came 
into  operation. 

Wordsworth,  in  support  of  the  demurrer.  This  plea  is  pleaded  with  reference  to 
the  35th  and  3Tth  sections  of  the  stat.  1  &  2  Vict.  c.  110.  The  35th  section  enables 
pei'sons  in  actual  custody,  within  any  prison,  for  or  by  reason  of  an}'  debt,  damages, 
costs,  &c.,  or  b}'  reason  of  any  contempt  of  Court,  for  non-payment  of  an}'  sum  of 
money,  &e.,  to  apply  by  petition  in  a  summary  way  to  the  Insolvent  Court  for  their 
discharge,  and  prescribes  the  mode  of  petitioning,  and  the  matters  to  be  stated  in  the 
petition.  The  37th  section  enacts,  that  upon  the  filing  of  such  petition  by  such 
prisoner,  it  shall  be  lawful  for  the  said  Court,  and  such  Court  is  thereby  authorized 
and  required  to  order,  that  all  the  real  and  personal  estate  and  effects  of  such  pi'isoner, 
except  the  wearing  apparel,  bedding,  and  other  such  necessaries  of  such  person  and 
his  family,  &c.,  and  all  the  future  estate,  right,  title,  and  interest  of  such  prisoner  in 
or  to  any  real  or  personal  estate  and  effects,  &c.,  shall  be  vested  in  the  provisional 
assignee  for  the  time  being,  and  such  order  shall  be  entered  of  record  in  the  same 
Court ;  provided  always,  that  in  case  the  petition  of  any  such  prisoner  shall  be  dis- 
missed by  the  said  Court,  such  vesting  order  shall  be  null  and  void  to  all  intents  and 
puiposes.  The  plea  ought  to  have  averred  that  the  petition  had  not  been  dismissed. 
In  all  cases  where  a  party  seeks  to  avail  himself  of  a  clause  in  an  act  of  Parliament, 
which  contains  an  exception  or  proviso,  he  ought  to  negative  that  the  case  comes 
within  that  exception.  That  is  the  rule  laid  down  by  Lord  Abinger,  C.  B.,  in  Grand 
Jundiitn  Railway  Compani/  v.  JFhiie  (8  M.  &  W.  221);  and  in  Vavasimr  v.  Ormrod 
(6  B.  &  Cr.  432),  Lord  Tenterden,  C.  J.,  says,  "If  an  act  of  [374]  Parliament  or  a 
private  instrument  contain  in  it,  first  a  general  clause,  and  afterwards  a  separate  and 
distinct  clause,  which  has  the  efl'ect  of  taking  out  of  the  general  clause  something  which 
would  otherwise  be  included  in  it,  a  party  relying  upon  the  general  clause  in  pleading 
may  set  out  that  clause  only,  without  noticing  the  separate  and  distinct  clause,  which 
operates  as  an  exception.  But  if  the  exception  itself  be  incorporated  in  the  general 
clause,  then  the  party  relying  upon  it  must,  in  pleading,  state  it  with  the  e.xception." 
[Parke,  B.  In  that  case  it  was  an  exception,  not  a  provi.so.]  Other  cases  are  put  in 
Bacon's  Abr.  469,  Statute  (L.),  where  it  is  said,  "If  there  be  in  the  same  clause  of 
an  act  of  Parliament,  which  is  pleaded,  any  proviso  or  exception,  this  must  be  recited, 
although  it  should  make  against  the  party  reciting  it,  for  as  the  proviso  or  exception 
is  parcel  of  the  clause  which  is  pleaded,  if  this  should  be  omitted,  it  would  amount  to 
a  misrecital  of  the  clause."  [Parke,  B.  If  it  comes  by  way  of  proviso  or  defeazance, 
whether  it  is  in  the  same  clause  or  another,  it  makes  no  difference.  This  is  a  defeaz- 
ance by  matter  subsequent,  and  it  is  sufficient  for  the  defendant  to  shew  the  vesting 
order,  which  by  the  statute  took  the  property,  and  the  light  to  sue  out  of  the  plain- 
tiff. If  the  petition  has  been  in  point  of  fact  dismissed,  the  plaintiff  should  have 
shewn  that  in  answer.]  Then  there  is  another  objection,  which  is,  that  the  plea  does 
not  shew  that  the  vesting  order  was  made  before  the  commencement  of  the  suit ;  and 
it  cannot  be  implied,  for  the  defence  would  be  equally  good  though  it  were  made 
subsequent  to  the  commencement  of  the  suit,  only  in  that  case  it  must  have  been 
pleaded  against  the  further  maintenance  of  the  action,  and  not  in  bar  of  the  action 
generally.  The  plea  ought  also  to  have  alleged  that  the  vesting  order  was  still  in 
force,  so  as  to  have  given  the  plaintiff  an  opportunity  of  putting  that  fact  in  issue. 
[Parke,  B.  That  is  so  where  the  defendant  pleads  his  own  discharge.]  If  the  plea 
had  con-[375]cluded  that  the  vesting  order  was  still  in  force,  the  plaintiff  would  have 
had  an  opportunity  of  traversing  that  averment,  which  now  he  cannot  do.  Another 
objection  is,  that  the  plea  does  not  aver  that  the  petition  was  filed,  or  the  vesting 
order  made,  after  the  stat.  1  &  2  Vict.  c.  1 10,  came  into  operation.  [Alderson,  B. 
The  plea  states  that  the  plaintiff  petitioned  according  to  the  directions  and  provisions 
of  the  act,  which  he  could  not  have  done  before  the  act  passed.]     In  Parkinson  v. 
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Whitehead  (2  Man.  it  G.  329  ;  2  Scott,  New  Rep.  620),  whore  a  declaration  stated, 
that  theretofore,  to  wit,  on  the  31st  of  May,  1825,  by  an  agreement  in  writing,  the 
•defendant's  testator  agreed,  within  two  years  from  Midsummci'  then  next,  to  Imild 
certain  honses,  and  alleged  for  breach  that  the  honses,  at  the  commencement  of  the 
action  (1839),  were  unbuilt,  contrary  to  the  agreement;  it  was  held  bad  on  general 
demuirer,  for  not  shewing  that  two  years  from  Midsummer  next  after  the  making  of 
the  agreement  had  elapsed  previous  to  the  commencement  of  the  suit. 

Pearson,  contnY,  was  requested  to  confine  himself  to  the  objection,  that  the  plea 
had  not  averred  that  the  vesting  order  was  made  before  the  commencement  of  the 
suit.  It  is  sufficiently  averred  in  substance  that  it  was  so.  The  plea  alleges  that 
"after  the  accruing  of  the  debts  and  causes  of  action  in  the  declaration  mentioned, 
and  before  the  commencement  of  the  suit,  the  plaintifl',  then  being  a  prisoner  in  actual 
custody,  did  duly  and  according  to  the  provisions  of  the  statute  made  and  passed  in 
the  second  year  of  the  reign  of  her  present  Majesty  Queen  Victoria,  &c.,"  apply  by 
petition  in  a  summai-y  way  to  the  Court  for  Relief  of  In.solvent  Debtors,  for  his 
disehai-ge  from  such  custody  according  to  the  provi.sions  of  the  said  act,  which  said 
petition  was  then  duly  subscribed  by  the  plaintiff",  and  was  afterwards,  to  wit,  &o.,  filed 
in  the  said  Court,  [376]  pursuant  to  the  directions  in  the  said  act  contained  ;  that 
after  the  filing  of  the  petition  the  said  Couit  made  the  order,  and  that  the  said  order 
was  aftervvaids,  to  wit,  on  &c.,  duly  entered  of  record  in  the  same  Court.  The  day 
and  year  there  stated,  though  under  a  videlicet,  must  be  taken  to  be  before  the  com- 
mencement of  the  suit.  But  it  is  not  necessary  to  aver  it,  for  it  will  be  intended  to 
be  before  the  commencement  of  the  suit,  unless  the  contrary  appears.  It  is  a  rule  of 
pleading  that  it  is  not  necessary  to  aver  time  with  the  same  particularity  in  a  plea  as 
in  a  declaration. 

AVordsworth,  in  reply,  relied  upon  Parkinson  v.  JFhifehead. 

Parke,  B.  We  will  consider  the  last  point,  as  to  whether  the  vesting  order  must 
be  intended  to  be  before  the  commencement  of  the  suit  unless  the  contrary  appears. 
With  regard  to  the  other  objections,  we  think  there  is  nothing  in  them. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  was  an  action  foi'  work  and  laljour  as  an  attorney.  The  declara- 
tion was  dated  the  18th  March,  1842,  and  the  plea,  which  was  dated  the  20th  April, 
states,  that  after  the  accruing  of  the  causes  of  action  in  the  declaration  mentioned, 
and  before  the  commencement  of  the  suit,  the  plaintiff,  then  being  a  prisoner,  did 
duly,  and  according  to  the  provisions  of  the  1  &  2  Vict.  c.  110,  petition  the  Court  for 
the  Relief  of  Insolvent  Debtors,  for  his  discharge ;  it  then  avers,  that  the  Court 
ordered  that  all  the  real  and  personal  estate  and  effects  of  the  plaintiff,  and  the  debts 
due  and  growing  due  to  the  plaintiff,  should  be  vested  in  the  provisional  assignee. 
There  were  several  objections  to  the  plea  ;  but  the  only  one  we  wished  to  con-[377]- 
sider,  was,  whether  the  plea  is  good  on  special  demurrer,  it  not  being  averred  that 
the  vesting  order  was  made  before  the  commencement  of  the  suit.  We  thirds  the  plea 
bad  on  that  ground.  Under  the  old  form  of  pleading  it  would  not  have  been  necessary 
to  make  such  an  averment,  because  the  plea  having  reference  to  the  same  time  as  the 
declaration,  and  all  proceedings  on  the  record  being  in  contemplation  of  law  on  the 
same  day,  it  would  have  been  necessarily  intended  that  the  act  took  place  before  the 
commencement  of  the  suit.  But  in  this  case,  the  declaration  is  dated  the  18th  March, 
and  the  plea  the  20th  April ;  and  therefore  it  must  be  taken  that  the  order  was  made  on 
the  day  of  the  date  of  the  plea,  unless  it  is  averred  that  it  w.as  made  before  the  commence- 
ment of  the  suit.  It  is  uncertain  whether  the  order  was  made  before  or  since  ;  if  since, 
the  defence  should  have  been  pleaded  against  the  further  maintenance  of  the  suit ;  if 
before,  it  should  have  been  so  averred.  There  must  be  judgment  for  the  plaintiff, 
unless  the  defendant  amends  on  payment  of  costs.  There  was  no  difference,  under 
the  old  form  of  pleading,  whether  the  proceedings  were  by  original  or  by  bill ;  in 
either  ease  the  fact  would  have  been  intended  to  have  taken  place  before  the 
commencement  of  the  suit. 

Judgment  accordingly. 
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[378]  Smith,  Clerk,  &c.  v.  Bki,l,  Clerk,  itc.  Kxch.  of  Pleas.  .Uily  7,  Ks42.-Hy 
an  act  of  the  4  &  5  Vict.  c.  exiii.,  ti-iistees  were  ai)pointe(l  for  the  pui-pose  of  the 
more  effectual  drainage,  by  means  of  a  steam-engine,  of  a  fen  district  in  Lincoln- 
shire, called  the  ilouni  North  Fen  and  the  Dyke  I''en  ;  and  by  the  ()2nd  section, 
it  was  enacted  that  every  engine,  machine,  building,  and  work,  to  be  ei-ccted  and 
made  by  the  trustees  under  the  powers  of  the  act,  and  all  engines,  machinery, 
buildings,  &c.,  sewers,  di-ains,  watercourses,  itc.  &c.,  and  other  woiks  already 
made,  or  then  existing  or  provided  for  the  drainage  of  the  Honrii  North  Fen  and 
Dyke  Fen,  and  which  should  be  thereafter  made  and  provided  for  such  purpose, 
and  the  right  to  and  property  in  them,  should  be  and  they  were  thereby  vested 
in  the  trustees  :  with  a  proviso,  that  nothing  in  the  act  contained  should  extend 
to  or  aflf'ect  any  engines,  machinery,  &c.,  sewers,  drains,  watercourses,  iK;c  ,  and 
other  works  alreadymade,  or  then  existing  or  provided  for  the  drainage  of  the 
said  fens,  and  then  vested  in  and  under  the  control  of  certain  commissioners, 
appointed  under  a  former  inclosure  and  drainage  act,  called  the  Black  Sluice 
Commissioners.  And  sect.  64  enacted,  that  it  should  be  lawful  for  the  trustees, 
upon  any  land  in  Boui'n  North  Fen  and  Dyke  Fen,  not  vested  in  the  Black  Sluice 
Commissioners,  to  make  and  erect  a  steam-engine,  with  all  proper  machinery, 
with  proper  and  convenient  buildings,  sluices,  pits,  and  other  necessary  works ; 
and  to  make  and  from  time  to  time  maintain,  repair,  and  improve,  as  occasion 
might  require,  the  sluices,  bridges,  cuts,  sewers,  and  other  works,  already  or 
thereafter  to  be  made  in,  upon,  and  through  the  said  fens,  for  effectually  draining 
the  same,  out  of  the  funds  to  be  raised  under  the  authority  of  the  act,  and 
making  compensation  for  damage. — Held,  that  the  trustees  had  no  power,  under 
this  act,  to  widen  a  drain  under  the  control  of  the  Black  Sluice  Commissioners, 
from  the  width  of  eighteen  to  forty  feet,  for  the  purpose  of  a  reservoir,  to  bring 
a  sufficient  supply  of  water  to  their  steam-engine,  thereby  cutting  away  upwards 
of  three  acres  of  "the  land  vested  in  the  commissioners,  although  such  widening 
was  itself  an  impi'ovement  of  the  drainage  ;  and  that  they  had  no  power  to  make 
any  reservoii'  on  the  land  vested  in  the  commissioners,  although  the  making  of  a 
reservoir  was  neces.sar3'  to  the  proper  working  of  the  engine  for  the  purposes  of 
the  drainage,  and  none  could  be  made  without  cutting  into  some  of  the  banks  or 
drains  vested  in  the  commissioners. 

This  was  an  action  tried  at  the  last  assizes  for  the  county  of  Leicester,  before  Lord 
Abinger,  C.  B.,  in  which  a  verdict  was  taken  by  consent  for  the  defendant,  subject  to 
the  opinion  of  the  Court  on  the  following  case  : — 

The  ease  first  set  out  the  pleadings.  The  declaration  was  in  trespass  by  the 
plaintiff,  as  clerk  to  certain  commissioners,  commonly  called  the  Black  Sluice  Commis- 
sioners, appointed  and  acting  under  an  act  of  Parliament  of  the  5  Geo.  3,  for  draining 
and  improving  certain  low  marsh  and  fen  lands  lying  l)etween  Boston  Plaven  and 
Bourn,  in  the  parts  of  Kesteven  and  Holland,  in  the  county  of  Lincoln,  and  another 
act  of  the  10  Geo.  3,  for  amending  the  former  act,  and  for  improving  the  navigation 
through  the  said  lands,  against  the  defendant,  as  clerk  to  the  trustees  appointed  and 
acting  under  an  act  of  Parliament  of  4  &  5  Vict.,  for  the  better  drainage  of  lands  in 
Bourn  North  Fen  and  Dyke  Fen,  in  the  manor  and  parish  of  Bourn,  in  the  county 
of  Lincoln,  and  complained  of  the  breaking  and  entering  by  the  said  trustees  of 
certain  closes  of  the  commissioners,  situate  in  Bourn  Fen  and  Dyke  Fen,  parcel  of  a 
farm  called  [379]  the  Black  Sluice  Farm,  vested  in  the  commissioners  by  an  Liclosure 
Act  of  the  6  Geo.  3,  subverting  the  soil,  prostrating  the  bank  of  a  drain  therein,  and 
carrying  away  earth  and  soil,  &c.  The  defendant  pleaded,  that  the  said  act  of  the 
4  &  5  Vict  was  made  and  passed  before  the  first  of  the  said  times  when,  &c.,  in  the 
declaration  mentioned,  and  that,  before  and  at  the  time  of  the  making  and  passing  of 
the  said  act,  all  the  engines,  machinery,  buildings,  sluices,  pits,  bridges,  tunnels,  culverts, 
cuts,  sewers,  drains,  water-courses,  dams,  banks,  &c.,  and  other  works,  then  already 
made  or  then  existing  or  provided  for  the  drainage  of  the  lanrls  called  Bourn  North 
Fen  and  Dyke  Fen,  comprising  the  said  drain  in  the  declaration  mentioned,  were  and 
each  and  every  of  them  was  vested  in  and  under  the  control  of  the  said  commissioners 
in  the  declaration  mentioned,  being  the  commissioners  in  that  act  mentioned  as  the 
Black  Sluice  Commissioners  ;  and  that  the  said  drain  in  the  declaration  mentioned  was 
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and  is  one  of  the  works  mentioned  and  described  in  the  preamble  of  the  act,  as  works 
of  drainage  made  under  the  powers  and  provisions  of  the  Iiiclosure  Act  of  the  6  Geo.  3, 
and  was  and  is  a  work  of  drainage  made  and  under  the  powers  and  provisions  of  that 
act,  and  was  and  is  situate  within  the  said  Bourn  North  Fen,  and  was,  at  the  time  of 
the  making  and  passing  of  the  said  act  of  4  &  5  Vict.,  one  of  the  interior  works  for 
the  drainage  of  the  said  .several  fens  called  Bourn  North  Fen,  and  Dyke  Fen,  and  a 
cut  or  sewer  then  already  made  in,  upon,  and  through  the  said  Bourn  North  Fen.  And 
the  defendant  further  -says,  that  before  and  at  the  said  several  times  when  &c.,  in  the 
declai'ation  mentioned,  occasion  requireil  them  the  said  trustees,  for  efl'ectually  draining 
and  preserving  the  said  Bourn  Noith  Fen  and  Dyke  Fen,  to  improve  the  said  drain, 
by  making  the  same  wider,  by  divers,  to  wit,  twenty-two  feet,  than  its  width  was  at 
the  time  of  the  making  and  passing  of  the  said  act  4  &  5  Vict.,  and  to  make  and  to 
add  to  the  said  drain  a  cut  of  the  said  additional  width,  in  the  [380]  said  bank  and 
closes  in  which,  &c.,  alongside  of  the  said  drain,  so  as  to  form  with  the  said  drain  one 
entire  cut,  wider  than  the  foi'iner  width  of  the  said  drain  by  the  said  additional  width  ; 
wherefore  they  the  said  trustees  did,  at  the  said  seveial  times  when,  &o.,  in  the 
declai'ation  mentioned,  according  to  the  provisions  of  the  said  act,  and  in  carrying  the 
same  into  execution,  improve  the  said  drain,  by  making  the  same  wider  by  the  said 
number  of  feet,  &c.  &c.,  and  by  making  and  adding  thereto  a  cut  of  the  said  additional 
width,  &c.  &c.,  for  so  as  aforesaid  effectually  draining  and  preserving  the  said  last- 
mentioned  fens  :  and  because,  at  the  said  several  times  when  &c.,  in  the  declaration 
mentioned,  the  said  trustees  could  not  otherwise  than  as  aforesaid  improve  the  said 
drain,  and  make  and  add  the  said  cut,  they  the  said  trustees  did,  at  the  said  several 
times  when,  &c ,  for  the  purpose  of  so  then  improving  the  said  drain,  and  making  and 
adding  the  said  cut,  necessarily  and  unavoidably  break  and  enter  the  said  closes  in 
which,  &c.  [so  proceeding  to  justify  the  trespasses]. 
Keplication,  de  injuria. 

This  action  was  brought  by  an  order  of  the  Lord  Chancellor,  to  try  the  legal  right 
of  the  trustees  for  executing  the  act  of  the  4  &  5  Victoria,  in  the  pleadings  mentioned, 
to  widen  a  certain  drain  in  Bourn  North  Fen,  for  the  purposes  of  that  act ;  which 
drain,  by  the  acts  of  the  5th  and  10th  Geo.  3,  commonly  called  the  Black  Sluice  Acts, 
and  the  act  of  6  Geo.  3,  commonly  called  the  Bourn  Inclosure  Act,  and  the  award 
made  under  it,  is  vested  in  the  Black  Sluice  Commissioners. 

The  whole  of  the  lands  called  Bourn  North  Fen  and  Dyke  Fen  are  situate  in  the 
parish  of  Bourn,  and  comprise  above  4600  acres  of  land,  part  of  an  extensive  district 
of  low  marsh  land,  consisting  of  64,000  acres,  under  the  jurisdiction  of  the  Black 
Sluice  Commissioner.s,  lying  between  Bourn  and  Boston  Haven,  Bourn  being  the  part 
most  remote  from  the  outfall.  At  the  time  the  act  of  4  &  5  Vict,  passed,  the  lands 
in  the  Bourn  North  Fen  and  [381]  Dyke  Fen  were  very  inefficiently  drained,  the 
waters  frequently,  in  time  of  floods,  covering  the  lands,  and  lying  in  the  former  for 
weeks  together,  gi'eat  damage  being  occasioned  thereby.  In  order,  therefore,  that 
the  said  lands  in  the  Boiirn  North  Fen  and  Dyke  Fen  might  be  more  effectually  drained, 
that  act  of  Parliament  was  passed,  but  not  without  great  opposition  on  the  part  of  some 
of  the  Level,  and  the  majority  of  the  Black  Sluice  Commissioner.s. 

In  ordei'  to  bring  a  sufficient  supply  of  water  to  the  engine  mentioned  in  the  act, 
and  to  work  such  engine,  it  was  indispensable  to  provide  a  reservoir  or  feeder  for  the 
engine,  which  has  been  done  by  extending  that  portion  of  the  drain  in  question  called 
the  Mill  Drain  (foi'merly  used  as  a  mill  or  tail  drain  to  a  wind  engine)  from  its  former 
width  of  eighteen  feet  to  the  width  of  forty  feet,  which  would  be  an  increase  of  twenty- 
two  feet.  This  increased  width  would  be  of  itself  an  improvenfient  to  the  drainage, 
quite  independently  of  the  engine,  though  in  that  point  of  view  it  might  not  perhaps 
have  been  necessary  to  widen  it  to  .so  great  an  extent. 

The  mill  drain  discharges  the  water  from  the  said  fens  direct  into  the  forty-foot 
drain. 

The  actual  quantity  of  land  taken  by  the  increased  width  is  3r.  6p.,  and  is  taken 
from  a  farm  vested  in  the  Black  Sluice  Commissioners.  It  was  impossible  to  widen 
this  drain,  or  any  other  drains  in  the  fens,  so  as  to  inciease  the  capacity  of  it  to  take 
off'  the  water,  without  cutting  some  bank  vested  in  the  Black  Sluice  Commissioners, 
because  all  the  drains,  banks,  engines,  and  other  works  of  drainage  then  existing  or 
provided  (this  drain  being  one  of  them)  are,  by  the  Black  Sluice  and  Inclosure  Acts 
of  Parliament  previously  referred  to,  and  the  award  made  by  virtue  of  the  Bourn 
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Inclosuro  Act,  vested  in  them.  A  mode  liud  been  suggested  })y  one  of  the  defendant's 
witnesses,  of  purehasing  land  not  vested  in  the  Black  Sluice  Commis-[382]-sione!s, 
on  tlie  contrary  side  of  the  road,  but  the  engineer  thought  that  mode  not  so  eft'eetual 
and  more  expensive,  and  it  was  therefoic  abandoned.  But  no  reservoir  could  be  made 
anywhere,  without  cutting  into  some  of  the  banks  and  drains  vested  in  the  Black 
Sluice  Commissioners. 

The  acts  of  trespass  complained  of  were  committed  by  the  trustees  of  the  act  4  <&  5 
Vict.,  in  the  supposed  prosecution  of  their  powers  under  that  act,  but  what  has  been 
done  to  the  mill  drain  does  not  come  under  the  description  of  cleansing. 

If  the  Court  should  be  of  opinion  that  the  trustees  were  justified,  the  verdict  is  to 
stand  ;  if  they  were  not,  a  verdict  is  to  be  entered  for  the  plaintiti'. 

The  case  was  argued  on  the  23rd  of  June,  by 

Hill,  for  the  defendant.  The  drainage  trustees  are  justified  by  the  statute  of  4  it  5 
Vict.  c.  113,  in  the  acts  they  have  done  in  the  lands  of  the  Black  Sluice  Commissioners. 
The  question  depends  on  the  construction  which  is  to  be  put  upon  several  clauses  of 
that  statute,  especially  the  62nd  &  64th  sections.  The  statute  recites,  in  the  preamble, 
the  Bourn  luclosure  Act,  6  Geo.  3,  c.  52,  and  that  several  engines  and  works  of  drainage 
were  made  under  the  provisions  of  that  act,  but  such  engines  had  become  dilapidated 
and  decayed,  and  were  then  entirely  removed ;  that  the  district  called  Bourn  North 
Fen  and  Dyke  Fen  is  liable  to  be  greatly  inundated,  and  the  means  of  drainage  very 
imperfect  and  insufficient,  and  that  the  lands  in  those  fens  might  be  more  eficotually 
drained,  if  powers  were  granted  for  erecting  a  steam-engine  therein,  for  facilitating 
the  discharge  of  the  waters  out  of  those  fens  into  the  main  cut  or  drain,  then  called 
the  Forty-Feet  Drain,  and  also  to  deepen  and  improve  the  interior  works  for  the  more 
effectual  drainage  of  those  fens,  &c.  :  and  the  statute  then  proceeds  to  appoint  trustees 
for  these  [383]  purposes.  Sect.  62  enacts,  "  that  every  engine,  machine,  building,  and 
work,  to  be  erected  and  made  by  the  trustees  under  the  powers  of  this  act,  and  every 
site  of  the  same  respectively,  and  all  engines,  machinery,  buildings,  &c.  &c.,  sewers, 
drains,  watercoui'se.s,  dams,  banks,  &c.,  and  other  works  already  made  or  now  existing, 
or  provided  for  the  drainage  of  the  said  lands  called  Bourn  North  Fen  and  Dyke  Fen, 
and  which  shall  be  hereafter  made  and  provided  for  such  purpose,  and  the  right  and 
property  to  and  in  the  same,  shall  be  and  are  thereby  vested  in  the  said  trustees : 
provided  always,  that  nothing  in  this  act  contained  shall  extend  to  or  ati'cct  any 
engines,  machinery,  buildings,  &c.  &c.,  sewers,  drains,  watercourses,  dams,  banks,  &c., 
and  other  works  already  made  or  now  existing  or  provided  for  the  drainage  of  the 
said  lands  called  Bourn  North  Fen  and  Dyke  Fen,  at  present  vested  in  and  under  the 
control  of  the  Black  Sluice  Commissioners."  And  sect.  64  enacts,  "  that  it  shall  be 
lawful  for  the  trustees,  in  and  upon  any  land  in  Bourn  North  Fen  and  Dyke  Fen,  not 
vested  in  the  Black  Sluice  Commissioners,  to  make,  erect,  and  build  one  or  more,  not 
exceeding  two,  good  and  substantial  engine  or  engines,  with  all  proper  machinery,  &c. 
&c.,  together  with  all  proper  and  convenient  buildings,  sluices,  pits,  and  other  neces- 
sary works ;  and  also  to  cleanse,  as  occasion  may  require,  the  drains  and  watercourses 
in  and  through  the  said  fens  respectively,  for  the  purpose  of  facilitating  and  accelerat 
ing  the  drainage  of  the  waters  out  of  the  said  fens  into  the  Forty-Foot  Drain  ;  and 
also  to  make,  and  from  time  to  time  support,  maintain,  amend,  repair,  and  improve, 
as  occasion  may  require,  the  sluices,  bridges,  tunnels,  cuts,  sewers,  and  other  works 
already  or  hereafter  to  be  made  in,  upon,  and  through  the  said  fens,  for  effectually 
draining  the  same,"  out  of  the  funds  to  be  raised  under  the  authority  of  the  act,  and 
making  full  compensation  for  all  damage  done  in  carrying  the  act  irjto  execution.  It 
is  subsequently  provided,  by  sect.  74,  that  private  drains,  or  [384]  dikes,  shall  be 
cleaned  and  repaired  by  the  several  occupiers  of  the  lands  to  which  they  belong,  but 
the  trustees  are  to  have  a  control  over  these  also,  in  case  of  their  default.  On  the 
general  scope  of  the  statute,  therefore,  it  appears  that  the  trustees  had  the  power  to 
do  this  act  of  widening  and  thereby  improving  the  interior  drain.  And  it  is  distinctly 
found  in  the  case,  that  a  reservoir  is  essential  to  the  working  of  the  steam-engine, 
and  that  it  could  nowhere  be  made  without  cutting  into  the  banks  of  the  Black  Sluice 
Commissioners.  No  power  is  given  to  the  commissioners  to  sell  their  land  for  this 
purpose  ;  nor  have  the  trustees  sought  to  take  any  property  in  the  land  cut  through. 
Neither  is  it  found  that  they  have  interfered  with  the  commissioners'  land  more  than 
was  necessary  for  the  purposes  of  the  drainage.  The  proviso  in  sect.  62  is  relied  upon 
on  the  other  side  ;  but  if  the  literal  meaning  of  that  proviso  is  to  prevail,  it  prohibits 
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the  trustees  from  doiuj;  that  very  thing  which  it  is  the  whole  object  of  the  act  that 
they  shall  do,  namely,  improve  the  interior  drainage  of  the  fens.  That  proviso,  thei-e- 
fore,  in  order  to  give  to  sect.  64  its  intended  operation,  ought  to  be  construed  only  as 
preventing  the  trustees  from  taking  any  property  in  the  works  already  vested  in  the 
Black  Sluice  Commissioners,  although  they  were  equally  subjected  to  the  control  and 
intcrfei'enee  of  the  trustees  for  the  purposes  of  the  act.  The  eti'ect  of  the  proviso  is  to 
qualify  the  previous  part  of  that  .section,  which  vests  in  the  trustees  the  property,  as 
well  in  all  the  works  already  made  and  provided  for  the  drainage  of  the  fens,  as  those 
which  shall  thereafter  be  made  and  provided  for  that  purpose.  Suppose  power  were 
given  to  widen  a  natural  brook — there  would  not  thereby  be  any  change  in  the 
ownership  of  the  land  ;  it  only  become.s  land  covered  with  water  ;  and  as  to  the  differ- 
ence in  value,  there  is  a  provision  for  compensation.  But  if  the  pro^n'so  is  necessarily 
repugnant  to  the  other  parts  of  the  act,  the  latter  clauses  must  prevail :  AUffrne!/-[3S5y 
General  v.  Chelsea  JFater  IVm-ks  Compaw/  (Fitzgibbon,  195) ;  Bex  v.  Jus/ices  of  Middlesex 
(2  B.  &  Adol.  818).  And  loose  general  words  like  these  ought  not  to  be  permitted  to 
control  specific  and  plain  enactments,  so  as  to  render  them  nngatory. 

R.  C.  Hildyard,  contra.  The  words  of  these  sections  ought  to  be  construed  with 
reference  to  what  appears  on  the  face  of  the  act  of  Parliament  itself,  and  not  with 
reference  to  what  is  stated  in  the  ease  The  Avords  of  the  proviso  in  sect.  62  are 
plain  and  definite,  that  nothing  "  in  this  act  contained  "  shall  extend  to  any  of  the 
works  vested  in  the  Black  Sluice  Corami.ssioners.  But  for  the  proviso,  the  clause 
itself  clearly  would  have  affected  their  rights ;  and  therefore  it  is  there  that  the  pro- 
tecting proviso  would  naturally  be  introduced.  It  is  in  the  same  terms  and  co-extensive 
with  the  enacting  part  of  the  clause ;  and  it  is  submitted  that  the  clear  intention  of 
the  legislature  was  thereby  to  exempt  altogether  from  the  operations  of  the  act  all  the 
drains  and  other  works  of  the  Black  Sluice  Commissioners.  A  different  rule  of  con- 
struction is  applied  to  public  and  to  private  acts  of  Pai'liament.  "A  statute  made  pro 
bono  publico  shall  be  construed  in  such  manner  that  it  may,  as  far  as  possible,  attain 
the  end  proposed.  .  .  .  All  statutes  made  for  the  convenience  of  the  public  ought  to 
have  a  liberal  construction, — to  be  expounded  largely,  and  not  with  restrictions :  " 
Dwarris  on  Statutes,  722  ;  see  Bex  v.  InhahUanls  of  Stoke  Damarel  (7  B.  &  Cr.  563  ; 
1  Man.  &  R.  458),  Rex  v.  InhnlntanU  of  Banugate  (6  B.  &  Cr.  712;  9  D.  &  R.  688), 
Rex  V.  Inhabitants  of  Bai ham  (8  B.  &  Cr.  99).  But  "private  acts,  conferring  new 
powers  of  a  special  nature  on  particular  persons,  afl'ecting  the  property  of  individuals, 
should  receive  a  strict  interpretation  "  as  against  them  :  Dwarris,  750  ;  Blakemore  v. 
Glamm-ganshire  Canal  6'om-[386]-i'aMy  ( 1  M.y\.  &  K.  154),  ice  v.  Mibier  {2  Y.  <k  C.  618; 
S.  C.  2  M.  &  W.  824),  Kemp  v.  Loivdon  and  Brighton  Raihvay  Company  ( 1  Railway  and 
Canal  Cases,  495).  It  is  argued  on  the  other  side,  that  the  proviso  in  sect.  62  is  to 
be  i-ead  as  applicable  to  the  property  in  the  land,  and  as  a  limitation  only  of  the 
previous  part  of  the  same  clause,  as  if  it  were,  "  nothing  in  this  clause  contained  shall 
extend  to  divest  the  Black  Sluice  Commissioners  of  their  property  in  any  of  the 
works,"  &c.  That  can  only  be  an  entire  alteration  of  its  words.  And  it  surely  will 
not  be  permitted  to  defeat  the  plain  words  of  the  act  of  Parliament  by  extrinsic  facts 
shewn  to  the  Court,  not  appearing  on  the  face  of  the  act  itself.  It  is  not  like  the  case 
of  a  public  act,  which  originates  with  the  legislature  itself  and  not  with  piivate 
persons,  and  in  which  it  may  be  presumed  that  the  legislature  will  introduce  nothing 
inconsistent  with  its  own  declared  intention.  The  promoters  of  a  private  act,  who 
have  allowed  such  a  clause  to  be  inserted,  and  thereby  perhaps  got  rid  of  an  opposition 
which  would  otherwise  have  been  fatal  to  the  act,  cannot  afterwanis  call  upon  the 
Court  to  limit  its  plain  words.  That  the  legislature  intended  fully  to  protect  the 
property  and  rights  of  the  Black  Sluice  Commissioners  is  plain,  even  from  the  64th 
section,  which  has  an  express  prohibition  against  the  trustees  constructing  engines  or 
other  works  upon  their  land.  Non  constat  that  the  legislature  was  guilty  of  any 
inconsistency  in  admitting  the  proviso  ;  the  alleged  inconsistency  is  shewn  only  by  the 
facts  stated  in  the  special  case,  which  might  never  have  been  brought  to  their  know- 
ledge. [Parke,  B.  It  may  well  be,  that  notwithstanding  this  clause,  they  have  power 
to  discharge  their  water  into  the  main  drain.]  Yes  ;  the  proviso  does  not  apply  to 
the  main  drain  at  all,  but  only  to  the  interior  drains  in  the  Bourn  North  Fen  and 
Dyke  Fen. 

Then  with  respect  to  section  64  ;  the  argument  on  the  [387]  other  side  in  effect  is, 
that  because  the  trustees  cannot  make  a  reservoir  without  contravening  sect.  62,  they 


lOM.  &W.  388.  SMITH    V.  BELL  521 

have  a  right  so  to  make  it  as  expressly  to  contravene  sect.  64.  And  it  is  to  be 
observed,  that  drains  are  not  enumerated  in  that  section  at  all,  though  the}'  are  in  the 
62nd  The  compensation  clause  is  not  applicable  to  lands  compulsorily  taken,  but 
only  to  damage  incidentally  done  in  making  any  of  the  works  thei'eby  authorized. 
The  intention  of  the  legislature  clearly  was  to  protect  the  lands  and  works  of  the 
Black  Sluice  Commissioners  to  the  fullest  extent,  except  so  far  as  they  were  consenting 
parties. 

Hill,  in  reply.  The  authorities  cited  on  the  other  side  are  not  disputed  ;  but  they 
have  relation  to  the  case  where  there  is  an  inconvenience  in  carrying  out  the  plain 
words  of  an  act  of  Parliament,  where  there  are  no  other  repugnant  words  in  the  act. 
Heie  the  question  is  whether  the  two  enactments  are  not  inconsistent  on  the  face  of 
the  act  itself;  if  so,  one  oi'  the  other  must  give  way.  Now,  the  61th  section  clearly 
gives  the  trustees  powers  over  all  the  works  already  made  through  the  fens,  including 
therefore  the  works  of  the  Black  Sluice  Commissioners.  That  is  directh-  inconsistent 
with  the  proviso  in  section  6:1,  and  if  taken  according  to  their  strict  and  literal 
interpretations,  they  cannot  stand  together.  The  most  reasonable  qualification  of 
the  words  of  the  act  is,  therefore,  to  read  the  proviso  as  a  limitation  on  that  section 
only,  instead  of  on  the  whole  act.  [Paike,  B.  Supposing  that  to  be  so,  is  there 
not  a  great  ditticulty  on  section  64  1  If  the  trustees  cainiot  construct  the  engine  on 
the  land  of  the  Black  Sluice  Commissioners,  can  they  alter  the  drain  in  the  land  merely 
for  the  purpose  of  making  a  feeding  sluice  for  the  engine  ?]  The  widening  of  the 
drain  is  not  one  of  the  works  accessorial  to  the  engine,  contemplated  by  sect.  64;  it 
is  not  properly  an  adjunct  to  the  engine,  any  more  than  a  stream  on  which  a  mill  is 
placed.  But  further,  the  [388]  trustees  are  not  taking  the  land  as  their  own,  or  so 
as  to  deprive  the  commissioners  of  the  use  of  it.  [Parke,  B.  The  case  finds  that  you 
have  taken  more  than  would  have  been  strictly  necessary  for  the  improvement  of  the 
drainage.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  opinion  which  the  Court  has  formed,  after  a  full  consideration 
of  this  ease  is,  that  the  plaintiff  is  entitled  to  our  judgment. 

The  question  arises  on  the  construction  of  the  4  &  5  Vict.  e.  cxiii.,  the  provisions 
of  which  are,  at  first  sight,  apparently  inconsistent ;  but  we  think  that  they  may  be 
reconciled,  and  that,  according  to  the  fair  interpretation  of  the  act,  the  Bourn  Drainage 
Trustees  have  no  power  to  interfere  with  any  of  the  drains  and  works  in  that  district, 
previousl}'  vested  in  the  Black  Sluice  Commissioners,  except  perhaps  in  a  very  limited 
degree,  which  will  be  explained  ;  and  certainly  that  they  have  no  power  to  do  what 
they  have  done,  as  stated  in  the  special  case. 

The  act  recites  the  6  Geo.  3,  c.  52,  under  which  the  drainage  works  in  the  Bourn 
North  Fen  and  Dyke  Fen  were  vested  in  the  Black  vSluice  Commissioners  ;  it  recites 
also,  that  engines  and  works  of  drainage  were  made  under  that  act,  but  that  the 
engines  were  dilapidated  and  had  been  removed,  and  that  the  means  of  drainage  for 
the  fen  were  very  imperfect  and  insufficient :  that  the  lands  in  those  fens  might  be 
more  etfectuallj'  drained,  if  powers  were  given  to  erect  steam-engines,  to  discharge  the 
waters  into  the  main  or  forty-foot  drain,  and  also  to  deepen  and  improve  the  interior 
works,  for  the  more  eflfectual  drainage  of  those  fens ;  and  the  act  then  proceeds  to 
appoint  trustees  for  those  purposes,  and  several  enactments  are  made  for  their  govern- 
ment, to  which  it  is  not  necessary  to  [389]  advert.  The  sections  which  give  rise  to 
the  question  in  the  case  are  the  62nd  and  64th.  [His  Lordship  read  the  62nd  section.] 
The  defendant  proposes  to  limit  the  effect  of  the  proviso,  bj^  construing  it  to  defeat 
the  previous  clause  only,  and  preserve  in  the  commissioners,  the  property  in  the  works 
already  vested  in  them,  leaving  the  control  over  those  works  to  the  trustees,  as  if  the 
proviso  had  been  that  nothing  in  that  clause,  instead  of  "that  act,"  contained,  should 
extend  to  or  affect  the  works  already  vested  in  the  commissioners  ;  a  somewhat  singular 
provision,  if  it  were  intended  to  give  the  trustees  the  control  and  management  of 
them.  The  plaintiff,  on  the  other  hand,  contends  that  the  true  construction  of  the 
proviso  is  according  to  the  ordinary  and  grammatical  sense  of  the  words,  and  that  it 
exempts  all  the  works  vested  in  the  commissioners  altogether  from  the  operation  of 
every  part  of  the  act:  and  this  we  think  is  the  true  interpretation  of  the  clause. 
Undoubtedly  it  is,  according  to  one  of  the  established  rules  of  construction,  to  be 
so  read,  unless  being  so  read  it  would  be  absurd,  or  inconsistent  with  the  declared 

Ex.  Div.  VIII— 17' 
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iiitciition  of  the  legislature,  to  be  collected  from  the  rest  of  the  uct.  At  first  sight 
the  proviso,  so  construed,  would  seem  inconsistent,  but  on  a  further  examination  it 
is  not ;  and  it  is  unquestionably  the  duty  of  the  Court  to  reconcile,  if  possible,  the 
various  enactments  of  the  statute,  which  we  think  may  be  done,  and  with  little,  if  any, 
modification  of  the  language  of  an}'  part  of  it.  Adopting  the  grammatical  construc- 
tion, and  supposing  that  the  trustees  have  no  power  in  any  way  to  meddle  with  the 
drains  and  works  vested  in  the  Black  Sluice  Commissioners,  they  may  still  have  all 
necessary  powers  to  make  the  necessary  drainage  effectual,  so  far  as  appears  on  the 
face  of  the  act  itself.  They  are  authorized  to  make  fi'esh  drains  and  water-cour.ses, 
and  other  works,  and  have  thus  the  power  of  deepening  and  improving  the  interior 
works  of  drainage  generally,  so  as  to  come  within  the  meaning  of  the  preamble,  [390] 
though  they  have  no  power  to  deepen  or  improve  the  identical  works  already  under 
the  control  of  the  commissioners. 

The  words  of  the  6"2nd  section  would  be  satisfied,  by  supposing  that  the  legislature 
meant  to  vest  in  the  trustees  all  works  then  already  constructed,  if  there  should  be 
any,  by  the  trustees  themselves,  or  by  other  persons  than  the  commissioners  ;  and  who 
shall  say  that  the  legislature  did  not  contemplate  such  a  case  ?  and  then  the  proviso 
is  rendered  quite  consistent  with  the  clause  itself.  So  the  power  in  the  64th  section, 
to  cleanse  drains  and  water-courses,  may  be  explained  by  referring  it  to  any  other 
drains  that  may  exist,  even  private  drains,  if  occasion  required  for  the  general  benefit 
of  the  drainage  :  and  the  power  to  improve  sluices,  bridges,  &c.,  already  made,  may 
be  explained  in  the  same  way.  Authority  is  given  to  make,  as  occasion  may  require, 
new  sluices,  bridges,  tunnels,  &c.,  and  to  amend  and  improve  them;  and  such  being 
the  principal  object  of  the  power,  any  existing  sluices  and  drains  that  there  may  be 
(so  always  that  they  do  not  belong  to  the  Black  Sluice  Commissioners)  are  included 
for  the  sake  of  caution. 

Thus  the  whole  act  is,  on  the  face  of  it,  rendered  consistent.  Ample  powers  are 
given  to  the  drainage  trustees,  and  all  the  works  and  the  drains  of  the  Black  Sluice 
Commissioners  in  the  Bourn  North  Fen  are  continued  in  them,  with  all  the  powers 
belonging  to  them  by  their  acts  of  Parliament,  unimpaired  and  unaffected  by  the 
enactments  of  this,  in  conformity  with  the  clear  and  positive  language  of  the  proviso. 

But  then  it  is  said,  if  the  proviso  should  be  so  construed,  the  trustees  could  not 
carry  the  act  into  effect  at  all,  because  they  could  not  interfere  with  the  main  or 
forty-feet  drain,  which  is  already  vested  in  the  commissioners,  by  discharging  the 
water  into  it.  It  appears  to  us  to  be  a  sufficient  answer  to  say,  that  the  proviso  ought 
to  [391]  be  construed  as  affecting  and  limiting  the  general  expressions  in  the  act,  but 
not  the  express  and  positive  authority  given  by  it  to  use  the  main  or  forty-feet  drain, 
which  power  it  is  the  object  of  the  act  to  give  ;  and  it  does  not  appear  on  the  special 
case,  that  any  part  of  that  drain  is  in  the  Bourn  North  Fen,  to  the  interior  drainage 
of  which  alone  the  act  applies. 

Thus,  on  the  face  of  the  act  itself,  the  whole  is  rendered  sensible  and  consistent. 
But  it  is  argued,  that  on  the  facts  stated  in  the  special  case,  it  would  be  impossible  to 
carry  into  effect  the  acknowledged  object  of  the  act,  the  erection  of  a  steam-engine  to 
drain  the  Bourn  North  Fen,  without  interfering  with  the  works  of  the  commissioners ; 
for  a  reservoir  is  found  to  be  "  essential  to  a  steam-engine,"  and  that,  it  is  found, 
"  could  not  be  made  any  where  without  cutting  into  some  of  the  banks  and  drains 
vested  in  the  commissioners." 

It  may  however  be  well  doubted,  whether,  if  the  act  on  the  face  of  it  be  con- 
sistent, and  gives  no  power  to  interfere  with  the  banks  and  drains  vested  in  the 
commissioners.  Parliament  are  to  be  supposed  to  have  given  such  a  power,  because, 
from  something  that  does  not  appear  on  the  face  of  the  statute,  from  peculiar  local 
circumstances,  which  may  never  have  been  known  to  the  legislature,  the  trustees, 
without  such  power,  could  not  carry  its  enactments  into  effect.  Are  we  not  to  infer, 
that  the  legislature  granted  the  authority  which  the  trustees  possess,  under  the 
impression  that  it  would  not  in  any  way  interfere  with  the  rights  of  the  commissioners, 
which  are  expressly  protected ;  and  can  we  say  that  Parliament  would  have  granted 
it  at  all,  if  the  fact  had  been  disclosed,  that  the  authority  could  not  be  exercised 
without  such  interference  ?  And  if  the  act,  in  consequence  of  local  peculiarities, 
becomes  incapable  of  being  carried  into  effect,  is  it  not  reasonable  that  the  petitioners 
for  it  should  suffer  for  their  default,  rather  than  those  whose  interest  it  is  expressly 
provided  shall  be  saved  [392]  harmless?     But  even  supposing  that  such  a  power  was 
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given,  it  could  only  be  given  to  the  extent  of  authorizing  such  interference  with  the 
property  of  the  commissioners  as  was  absulutely  neccssar}'  for  carrying  the  same  into 
effect:  that  is,  the  reservoir  ought  to  have  been  constructed  so  as  to  rc(juiro  as  little 
cutting  as  might  be  through  the  banks  of  the  drains,  and  more  has  certainly  been 
done  in  this  case. 

We  think,  therefore,  that  the  trustees  were  not  authorized  to  enlarge  the  drain  at 
all,  by  virtue  of  the  powers  of  this  act,  it  not  being  found  to  be  absolutely  necessary 
for  the  construction  of  a  reservoir,  but  the  contrary. 

Whatever  doubt  we  may  have  entertained  on  this  part  of  the  case,  we  do  not  feel 
anj'  on  the  question  as  to  the  trustees  having  violated  the  act  of  Pailiament,  in  the 
mode  of  constructing  the  steam-engine  and  its  reservoir.  By  the  64th  section,  they 
are  to  construct  the  steam-engine,  its  pits  and  sluices,  on  other  land  than  that  which 
belongs  to  the  commissioners,  a  provision  which  strongly  confirms  the  opinion  that 
the  legislature  intended  to  leave  them  wholly  unaffected  by  the  act,  except  so  far  as 
they  would  be  by  the  pumping  of  the  water,  and  also  by  its  passage  along  the  main 
drain.  Now  supposing  that  the  trustees  had  the  power  of  widening  and  improving 
the  drains  vested  in  the  commissioners,  for  the  general  improvement  of  the  drainage 
of  the  North  Bourn  Fen,  and  the  communication  with  the  main  drain,  they  had  no 
power  to  take  land  of  the  commissioners,  for  the  pui'pose  of  making  a  sluice  for  each 
steam-engine.  It  appears  by  the  special  case  that  they  have  done  so ;  and  as  it  does 
not  find  that  all  they  took  was  neces.sary  for  the  improvement  of  the  drainage,  they 
were  not  justified  in  the  act  done. 

The  verdict  is  to  be  entered  for  the  plaintiff",  with  40s.  damages. 

Judgment  for  the  plaintiff. 

[393]  Leaf  and  Others  v.  Tuton.  Exch.  of  Pleas.  July  7,  1842. — To  a  declara- 
tion in  assumpsit  for  goods  sold,  the  defendant  pleaded,  that  at  the  time  when 
the  defendant  became  indebted  to  the  plaintiff  as  in  the  declaration  mentioned, 
he  became  indebted  upon  a  contract  for  the  sale  of  the  goods  therein  mentioned, 
for  a  price  exceeding  £10;  that  the  defendant,  being  the  buyer  thereof,  did  not 
accept  nor  actually  receive  the  goods  or  any  part  thereof,  nor  give  or  pay  any 
thing  in  earnest  or  to  bind  the  bargain,  or  in  part  of  payment,  nor  was  any  note 
or  memorandum  in  wiiting  of  the  bargain  made  and  signed  by  the  defendant  or 
by  his  agent  thereunto  lawfully  authorized  : — Held  bad  on  special  demurrei',  as 
being  an  argumentative  denial  of  the  contract  stated  in  the  declaration. 

[S.  C.  2  Dowl.  (N.  S.)  300 ;  12  L.  J.  Ex.  69 ;  6  Jur.  695.] 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated.  Pleas,  first,  as 
to  the  sum  of  51.  16s.  6d.,  parcel  of  the  monies  in  the  declaration  mentioned,  payment 
into  Court  of  that  sum,  with  a  traverse  of  the  plaintiffs'  having  sustained  damages  to 
a  greater  amount  in  respect  of  the  causes  of  action  in  the  introductory  part  of  the 
plea  mentioned  ;  secondly,  as  to  the  residue  of  the  declaration,  non  assumpsit;  thirdly, 
as  to  the  sum  of  841.  15s.,  parcel  of  the  monies  in  the  said  residue  of  the  declaration 
mentioned,  payment  of  that  sum ;  and  fourthly,  as  to  351.  8s.  6d.,  parcel  of  the  monies 
in  the  said  residue  mentioned,  being  parcel  of  the  monies  in  the  first  count  mentioned, 
and  not  being  parcel  of  the  sum  of  51.  16s.  6d.  in  the  first  plea  mentioned,  that  at  the 
said  time  when  he  the  defendant  became  indebted  to  the  plaintiffs  in  the  manner  as 
in  the  said  first  count  is  mentioned,  he  became  indebted  to  them,  so  far  as  relates 
to  the  said  sum  of  351.  8s.  6d.,  upon  one  entire  contract  then  made  between  the 
plaintiH's  and  the  defendant  for  the  sale  of  parcel  of  the  said  goods  in  the  first  count 
mentioned,  for  a  price  and  value  exceeding  101.,  to  wit,  for  the  price  and  value  of  the 
said  sum  of  351.  8s.  6d.  ;  and  that  the  defendant,  being  the  buyer  thereof,  did  not 
accept  and  actually  receive  the  said  goods  in  this  plea  mentioned,  parcel  as  aforesaid, 
or  any  part  thereof,  noi'  did  he  give  or  pay  anything  in  earnest  or  to  bind  the 
bargain  so  constituted  Ijy  the  said  contract,  or  in  part  of  payment  of  or  for  the  same 
goods  or  any  part  thereof,  nor  was  any  note  or  memorandum  in  writing  of  the  said 
bargain  made  and  signed  by  the  defendant,  being  the  pai-ty  to  be  charged  by  such 
contract,  or  by  his  agent  thereunto  lawfully  authorized.     Verification. 

The  plaintiff  took  out  of  Court  the  money  mentioned  in  the  first  plea,  took  issue 
on  the  second,  traversed  the  [394]  payment  alleged  in  the  third,  and  to  the  fourth 
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deimuTed  specially  ;  assigning  for  cause  of  demurrer,  that  the  ])lca  operates  as  a 
denial  of  the  contract  in  the  first  count  of  the  declaration  mentioned,  so  far  as  the 
same  relates  to  the  sum  of  351.  8s.  6d.,  parcel  &c  ,  in  that  count  mentioned,  and 
therefore  amounts  to  the  plea  of  non  assumpsit,  and  should  be  so  pleaded,  and  is  bad 
as  being  an  indirect  and  argumentative  denial  of  the  contract,  &e.  Joinder  in 
demurrer. 

The  case  was  argued  on  a  former  day  of  these  sittings  (June  22),  by 

Hunifrcy,  in  support  of  the  demurrer.  The  fourth  plea  is  bad,  as  being  an  argumen- 
tative denial  of  the  contract  alleged  in  the  first  count :  the  cases  of  BuUemcre  v.  Hayes 
(5  M.  &  W.  4.5G),  and  Eadimod  v.  Kcwjon  (11  Ad.  &  Ell.  438  ;  3  P.  &  D.  276),  having 
established  that  a  defence  under  the  Statute  of  Frauds  need  not  be  special!}'  pleaded, 
but  may  be  given  in  evidence  under  the  general  issue,  on  the  ground  that  it  is  a  denial 
of  the  existence  of  any  contract.  In  Prentice  v.  Elliott  (5  M.  &  \V.  606),  the  defendant 
pleaded  to  a  count  for  use  and  occupation,  that  he  held  the  premises  under  a  demise 
from  the  plaintiff  at  a  certain  rent  payable  quarterly,  and  that,  before  the  rent 
became  due,  the  plaintiff  evicted  him  from  the  possession ;  ami  this  plea  was 
held  bad  as  being  an  argumentative  one,  amounting  to  the  general  issue.  Such 
defences  ought  not  to  be  pleaded  speciall}',  because  it  leads  to  prolixity  and  com- 
plexity of  pleading.  [Parke,  B.  In  Maggs  v.  Ames  (4  Bing.  470 ;  1  M.  &  P.  294), 
a  plea  that  the  defendant's  undertaking  was  for  the  default  of  another,  without 
writing,  and  without  consideration,  was  held  to  be  good,  although  the  facts  might 
have  been  given  in  evidence  under  the  general  issue.]  Lilhj  v.  Hewitt  (11  Price,  494) 
is  an  authority  dii'ectly  the  other  way.  [Parke,  B.  In  [395]  truth  this  plea  is  a 
mere  denial  that  the  defendant  ever  was  indebted  at  all.  Alderson,  B.  It  is  in 
effect,  that  the  defendant  is  indebted  to  the  plaintiff  in  351.  8s.  6d.,  on  a  contract  on 
which  he  \\'as  not  indebted.]  If  so,  it  is  bad  on  special  demurrer,  according  to  Prentice 
V.  Elliott. 

Hoggins,  contra.  The  plea  is  good.  It  does  not  admit  that  the  defendant  was 
ever  indebted,  but  only  that  the  goods  were  sold  and  delivered,  which  prima  facie  raises 
the  liability  to  pay  for  thera,  and  then  alleges  that  there  is  another  matter  superadded 
by  statute,  to  make  that  liability  complete,  namely,  the  acceptance  of  the  goods,  the 
giving  of  earnest,  or  a  memorandum  in  writing,  and  that  theie  has  been  none  of  these. 
It  confesses  and  avoids,  but  sets  up  matter  of  law  as  a  defence.  Carr  v.  Hinchliffe 
(4  B.  &  Cr.  547 ;  7  D.  &  R.  42)  is  an  authority  that  this  may  be  done.  [Parke,  B. 
There  the  plea  was  not  a  denial  of  the  contract,  because  the  plaintiff  had  a  good 
cause  of  action,  unless  the  defendant  chose  to  avail  himself  of  his  right  of  set-off 
against  the  factor.]  Maggs  v.  Amss  proceeded  on  the  authority  of  that  case.  Park,  J., 
in  delivering  the  judgment  of  the  Court,  says,  "  The  plea,  in  this  case,  consists  not 
in  denying  the  plaintifl's  right  of  action ;  it  is  not  a  denial  of  the  facts  in  the  declara- 
tion, but  it  is  matter  of  defence  in  law,  arising  out  of  the  Statute  of  Frauds."  So 
here,  the  plea  admits  the  facts  stated  in  the  declaration,  but  avoids  them  by  shewing 
that  there  was  no  acceptance  and  no  memorandum  in  writing,  these  being  forms 
superadded  by  the  statute,  without  the  existence  of  which  the  plaintiff  cannot  succeed. 
Li/saght  v.  IValker  (5  Bligh,  N.  S.  1)  i.s  also  an  authority  to  shew  that  such  a  plea  is 
not  bad,  as  tendering  an  issue  in  law.  The  plaintiffs  may  take  issue  by  replying  that 
there  is  a  note  in  writing,  or  that  the  goods  were  accepted.  In  Barnett  [396]  v. 
Glossop  (1  Bing.  N.  C.  633;  1  Scott,  621),  it  was  held  that  a  defence  that  there  was 
no  assignment  of  copyright  in  writing,  pursuant  to  the  8  Anne,  c.  19,  must  be  pleaded 
specially.  [Parke,  B.  You  say  the  ett'ect  of  the  plea  is  to  admit  a  good  contract  at 
common  law,  but  to  avoid  it  on  the  ground  of  the  requisitions  of  the  statute,  like 
the  case  of  gaming.]  Yes.  The  facts  may  be  supposed  to  be  the  same  as  in  the  case 
of  Hanson  v.  Armitagc  (5  B.  &  Aid.  557);  and  thei'e  they  might  have  been  pleaded 
specially.  The  new  rules  do  not  compel  the  defendant  to  deny  more  than  he  chooses. 
This  plea  biings  the  issue  to  a  more  simple  point  than  if  non  assumpsit  had  been 
pleaded  :  admitting  the  sale  and  delivery,  it  raises  only  the  question  whether  there 
was  an  acceptance,  or  a  memorandum  in  writing.  The  17th  section  of  the  Statute  of 
Frauds  does  not  say  that  there  shall  be  no  bargain,  but  only  that  no  contract  for  the 
sale  of  goods,  &c.,  shall  be  allowed  to  be  good,  except  (inter  alia)  there  be  a  memo- 
randum of  the  bargain  in  writing ;  it  therefore  supposes  the  existence  of  a  bargain  at 
common  law. 

Humfrey,  in  reply.     There  are  two  questions  here  ;  first,  does  this  plea  amount 
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to  a  denial  of  the  contract  alleged  in  the  declaration ;  and  secondly,  if  it  does,  is 
it  therefore  bad  ?  The  case  of  Barndt  v.  Glossnp  is  in  eftect  overruled  by  the  more 
recent  decisions  in  Jolin.wn  v.  Budg.^on  (2  M.  &  W.  653),  lUitlcmcre  v.  Haycf,  and  other 
cases.  [Parke,  B.  No  doubt  Buttniierc  v.  Ilaycs  is  at  variance  with  Barnett  v.  Glosso/i.] 
It  is  clear,  therefore,  that  this  defence  may  be  given  in  evidence  under  the  general 
issue.  Non  assumpsit  is  only  "a  denial  in  fact  of  the  express  contract  or  promise 
alleged,  or  of  the  matter  of  fact  from  which  the  contract  or  promise  alleged  may  l)e 
implied  by  law."  [Alderson,  B.  If  you  [397]  deny  the  contract  of  sale  by  non 
assumpsit,  do  not  you  also  deny  that  which  makes  it  a  good  contract !  In  the  case 
of  infancy,  or  coverture,  it  is  a  good  contract  among  some  persons  ;  in  cases  within 
the  Statute  of  Fraud.s,  it  is  not  so  as  to  any  persons.]  Then  secondly,  is  not  the  plea 
therefore  bad  ?  In  Lysaght  v.  Walker,  Lord  Tenterden  thought  such  a  plea  bad,  not- 
withstanding the  case  of  Maggs  v.  Ame^.  In  Bridge  v.  Gmml  Junction  Railway  Company 
(3  M.  &  W.  244),  to  a  count  alleging  an  injury  to  the  plaintifi'  by  the  defendants' 
mismanagement  of  their  train  of  carriages,  whereb}'  it  ran  against  another  train  in 
which  the  plaintiff  was,  the  defendants  pleaded  a  plea,  setting  up  negligence  in  the 
management  of  the  lattei'  train ;  and  this  was  held  bad,  as  amounting  to  not  guilty. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  [.After  stating  the  pleadings,  he  continued]: — The  case  of  Bitflemerc 
V.  Hayes,  in  this  Court,  decided  that  the  general  issue,  which,  under  the  new  rules, 
is  "  a  denial  in  fact  of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact 
from  which  the  contract  or  promise  alleged  is  implied  by  law,"  is  a  denial  that  the 
requisites  of  the  Statute  of  Frauds  have  been  complied  with,  in  cases  where  the 
statute  applies  ;  and  on  an  issue  on  that  plea,  the  plaintiff  must  prove  the  affirmative. 
The  plea  of  the  non-compliance  with  the  Statute  of  Frauds  is,  therefore,  nothing  but 
an  argumentative  denial  of  the  contract,  or  of  the  facts  from  which  it  is  implied  by 
law ;  and  is  demurrable  on  that  account.  This  case  differs  matei-ially  from  those  in 
which  the  contract  is  avoided  by  the  statute  or  common  law,  for  some  matter  which 
(as  the  plaintiff  is  admitted  to  have  a  colour  of  action)  is  the  subject  of  proof  [398] 
on  the  part  of  the  defendant,  such  as  usury,  fraud,  gaming,  infancy,  or  coverture  :  an 
allegation  of  any  of  these  does  not  amount  to  a  denial  of  the  contract,  but  to  a  con- 
fession and  avoidance  ;  and  these,  according  to  the  new  rules,  must  all  be  specially 
pleaded.  Under  the  old  system  of  pleading,  they  were  admissible  under  the  general 
issue,  non  assumpsit,  because  the  general  issue,  as  then  understood,  had  not  the  limited 
operation  of  denying  allegations  in  the  declaration,  but  amounted  to  a  plea  that  there 
was  no  cause  of  action,  or  that,  if  there  were,  it  had  ceased  before  the  commencement 
of  the  suit;  but  they  did  not  amount  to  the  general  issue,  that  is,  to  an  unqualified 
denial  of  the  facts  alleged.  The  case  of  iMagijs  v.  A  ma  was  decided  without  sufficiently 
adverting  to  that  distinction  :  at  all  events,  since  the  decision  in  Biiltemere  v.  Hayes 
(which  has  been  confirmed  by  the  Court  of  Queen's  Bench,  in  Eastivuod  v.  Kenyan), 
that  case  cannot  be  supported. 

Judgment  for  the  plaintiff. 

[399]       PiCKFORD    AND     ANOTHER    V.    ThE   GrAND     JUNCTION    EaILWAY   COMPANY. 

Exch.  of  Pleas.  July  7,  1842. — The  Grand  Junction  Railway  Company  were 
authorized  by  their  act  of  Parliament,  3  &  4  W,  4,  c^  xxxiv.,  s.  1.56,  to  carry  and 
convey  upon  the  railway  all  such  passengers,  goods,  merchandize,  &c.,  as  should 
be  offered  to  them  for  that  purpose,  and  to  make  such  reasonable  charges  for  such 
carriage  and  conversance  as  they  might  from  time  to  time  determine  on.  Sect.  1.59 
authorized  the  Company  also  to  fix  the  sums  to  be  charged  in  respect  of  small 
parcels,  not  exceeding  500  lbs.  weight  each.  By  the  4  \V.  4,  c.  iv.,  s.  19,  they 
were  empowered  to  carry  passengers  and  goods  on  other  railways,  and  to  make 
such  reasonable  charges  for  such  carriage  as  they  should  determine  on.  And  by 
another  act,  the  3  Vict.  c.  xlix.,  s.  26,  it  was  enacted,  that  the  charges  by  the 
former  acts  authorized  to  be  made  for  the  carriage  of  pa.ssengers  or  goods  should 
be  at  all  times  charged  equally,  and  after  the  same  rate  in  respect  of  all  passengers, 
goods,  &c.,  conveyed  or  propelled  by  a  like  carriage  or  engine,  passing  on  the 
same  portion  of  the  line,  and  under  the  same  circumstances. — The  Company 
published  a  list  of  rates  for  the  carriage  of  merchandize,  divided  into  seven  classes, 
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of  whiL-h  the  lowest  was  1  6s.  and  the  highest  60s.  per  ton  :  and  "  Ijoxes,  bales, 
hampers,  or  other  packages,  when  they  soiitaincd  parcels  or  other  packages  or 
things  under  112  lbs.  weight  each,  directed,  consigned,  or  intended  for  different 
persons,  or  for  more  than  one  person,"  they  imposed  a  chaige  of  Id.  per  lb. 
weight : — Held,  that  this  last  was  not  a  reasonable  charge  in  the  case  of  a  package 
above  •'jOO  lbs.  weight,  made  up  by  a  carrier  and  directed  to  one  person,  although 
containing  a  number  of  parcels  under  112  lbs.  weight  each,  consigned  or  dii-ected 
to  diH'eient  persons. — The  Company  also  became  carriers  on  the  London  and 
Birmingham  line,  and  pulilished  a  list  of  chai'ges  for  the  carriage  of  goods  from 
Manchester  to  London,  among  which  "  Manchester  packs  "  wei'e  charged  13s.  3d. 
per  cwt.,  or  6.5s.  per  ton.  At  the  foot  of  this  list  was  a  notice,  that  "goods  were 
brought  to  the  station  at  Camden  Town  without  extra  charge,"  and  that  there 
was  "no  charge  for  booking  or  delivery  in  London."  The  Company  made  an 
agreement  with  C.  &  IL,  that  the  latter  should  carry  from  the  station  at  Camden 
Town  and  deliver  in  London  all  sucli  goods  eairied  by  the  railway,  and  for  so 
doing  should  receive  10s.  per  ton  out  of  the  entire  charge  of  6.5s.  per  ton  : — Held, 
that,  under  these  circumstances,  the  charge  of  65s.  per  ton,  when  made  to  any 
other  persons  who  were  ready  to  receive  their  goods  at  the  station  at  Camden 
Town,  was  both  unreasonable  and  unequal. 

[S.  C.  3  Railw.  Cas.  193:  on  demurrer,  2  Eailw.  Cas.  592  :  in  Equity,  3  Railw.  Cas. 
538.  Keferi-ed  to,  Ridcett  Smith  and  Company  v.  Midland  Eailway,  [1896]  1  Q.  B. 
260;  9  Ey.  &  Can.  TrafF.  Cas.  107.] 

This  action  came  on  to  be  tried  at  Guildhall  on  the  3rd  day  of  July,  1841,  before 
Lord  Abinger,  C.  B.,  and  a  special  jury,  when,  b}'  the  direction  of  his  Lordship,  and 
the  consent  of  the  parties,  a  verdict  was  found  for  the  plaintiffs  for  40s.  damages, 
subject  to  the  opinion  of  the  Court  upon  the  following  case,  with  liberty  to  turn  it 
into  a  special  verdict : — 

The  Grand  Junction  Railway  was  made  in  pursuance  and  under  the  authority  of 
the  following  acts  of  Parliament,  viz.,  3  &  4  W.  4,  c.  xx.xiv.  ;  4  W.  4,  c.  Iv.  ;  5  W.  4, 
c.  viii.,  and  3  Vict.  c.  xlix.,  which  are  to  be  referred  to  as  part  of  this  case.  The 
London  and  Birmingham  Railway  was  made  in  pursuance  of  and  under  the  authority 
of  the  following  acts  of  Parliament,  3  W.  4,  c.  Iv.,  and  6  W.  4,  c.  Ivi.,  which  also  may 
be  referred  to  as  part  of  this  case. 

On  the  16th  November,  1840.  the  defendants,  in  pur-[400]-suance  (as  was  alleged) 
of  the  said  acts  of  Parliament,  3  &  4  W.  4,  c.  xxxiv.,  4  W.  4,  c.  Iv.,  5  W.  4,  c.  viii.,  and 
3  Vict  c.  xlix.,  determined  upon  and  published  a  list  of  rates  or  charges  for  the 
conveyance  of  merchandize,  whereof  a  copy  is  hereto  annexed,  marked  A.(«)  The 
charges  in  this  list  are  lower  than  had  ever  before  been  charged  for  the  rapid  convey- 
ance of  goods  by  land.  Before  and  at  the  time  of  the  publication  of  this  list  of  charges, 
the  defendants,  availing  themselves  of  the  power  given  by  the  statute  3  W.  4,  c.  xxxiv., 
s.  156,  and  4  W.  4,  c.  Iv.,  s.  19,  were,  and  from  thence  have  been,  under  the  circum- 
stances hereinafter  mentioned,  common  carriers  of  goods  for  hire  between  Manchester 
and  Birmingham  and  between  Manchester  and  London,  that  is  to  say,  using  for  that 
purpose  the  Manchester  and  Liverpool  Railway  between  Manchester  and  Newton,  the 
Grand  Junction  Railway  between  Newton  and  Biimingham,  and  the  London  and 
Birmingham  Railway  between  Bii'mingham  and  Camden  Town,  from  whence  the 
goods  are  conveyed  to  the  places  of  consignments  as  hereinafter  mentioned,  by  carts 
and  vans.  The  defendants  satisfy  the  Manchester  and  Liverpool  Railway  Company 
and  the  London  and  Birmingham  Railway  Company  for  and  in  respect  of  the  passage 
over  their  respective  railways  of  the  goods  so  carried  by  the  defendants,  and  charge 
to  the  public,  since  the  publication  of  the  said  list,  the  prices  mentioned  therein.  The 
plaintiffs  have  for  many  years  been  and  still  are  common  carriers  of  goods  for  hire 
between  Manchester  and  Birmingham,  and  also  between  those  places  and  London, 
and  since  October,   1840,  have  daily  employed  the  defendants  as  such   carriers  as 

(a)  This  list  divided  the  "rates  by  merchandize  trains"  into  seven  classes  of 
charges,  the  lowest  being  16s.  and  the  highest  60s.  per  ton.  Then  followed — "Boxes, 
bales,  hampers,  or  other  packages,  when  they  contain  parcels  or  other  packages  or 
things  under  112  lbs.  weight  each,  directed,  consigned,  or  intended  for  different 
persons,  or  for  more  than  one  person,  Id.  per  lb.  weight." 
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aforesaid,  between  the  said  places,  to  carry  goods  [401]  for  them  between  those  places 

in  parcels  of  above  1  12  lbs.  weight  each.  They  have  also,  since  the  same  date,  daily 
delivered  to  the  defendants  one  or  more  parcels  (as  the  case  might  be)  under  112  lb.s. 
each,  and  which  in  the  trade  arc  commonly  known  by  the  name  of  "smalls,"  to  be 
carried  lietween  the  same  place.?,  and  for  which  latter  parcels  the  plaintiil's  have  ])aid 
the  defendants  according  to  the  rate  fixed  in  the  said  pul)lishod  list,  under  the  title 
of  "smalls."  The  plaintift's  charge  to  their  customer.s  various  rates  for  the  carriage 
of  their  goods,  according  to  the  quality,  quantity,  and  value  of  such  goods.  The 
revenue  derivable  from  the  carriage  of  small  parcels  has  always  been  regarded  and 
calculated  upon  by  the  defendants  and  all  other  railway  companies,  as  formerly  also 
by  stage-coach  and  van  propi-ictors,  and  all  carriers  by  rapid  con\'eyances,  as  a  very 
large,  important,  and  valuable  item  of  profit,  and  a  large  and  extensive  establishment 
of  clerks,  horses,  and  vans  is  requisite  for  the  express  and  special  purpose  of  conducting 
such  small-parcel  business  efficiently  and  conveniently. 

On  the  24th  November,  ly-tO,  the  plaintiffs  had  in  their  possession,  as  carriers 
between  Manchester  and  Bii'mingham,  several  paicels  of  goods,  consisting  of  teas,  books, 
and  hai'dware,  which  had  been  delivered  to  them  by  various  persons  to  be  cai-i-icd  to 
Manchester.  On  the  same  day,  the  plaintiffs  caused  the  said  several  parcels  to  be 
packed  in  a  hamper,  the  gross  weight  of  which  and  of  the  parcels  contained  in  it  was 
8  cwt.  3  qrs.  0  lbs.,  although  each  parcel  separately  was  less  than  112  lbs.  weight, 
and  would  (if  delivei'ed  separately)  have  been  a  small  parcel,  and  have  fallen  under 
the  title  of  "  smalls,"  according  to  the  list  of  prices  before  mentioned.  On  the  same 
day,  the  plaintiffs  caused  the  said  hamper  and  its  contents  aforesaid  to  be  tendered 
to  the  defendants,  as  common  cari-iers  as  aforesaid,  at  the  place  used  by  them  at 
Birmingham  for  carrj'ing  on  their  said  business  of  common  carriers,  and  there  required 
the  defendants  to  carry  the  same  and  its  contents  from  Bir-[402]-mingham  to  Man- 
chester for  them  the  plaintiff's,  and  the  plaintiffs  then  offered  to  pay  for  such  carriage 
the  sum  of  11.  6s.  6d.,  being  at  the  rate  of  60s.  per  ton.  The  defendants'  agent  and 
manager  at  Birmingham,  to  whom  the  said  hamper  was  tendered,  was  the  duly  author- 
ized agent  of  the  defendants  for  the  management  and  carrying  on  of  their  said  bu.siness 
at  Birmingham,  and  he  did  not  at  the  time  of  such  tender  know  the  contents  or  the 
value,  or  the  nature  of  the  contents,  of  the  said  hamper,  and  so  informed  the  person 
tendering  the  same,  who,  on  being  asked  the  contents,  said  they  were  "smalls,"  thereby 
meaning  (as  both  pai'ties  understood)  parcels  each  under  112  lbs.  weight,  consigned 
or  intended  for  different  persons,  and  within  the  description  sought  to  be  charged  for 
by  the  defendants  in  the  said  list  of  charges,  either  at  one  penny  per  pound  weight 
on  the  gross  weight  of  the  hamper  and  its  contents,  or  at  the  usual  small-parcel  price 
for  such  parcel  therein  contained  :  whereupon  the  defendants' agent  refused  to  receive 
or  carry  the  said  hamper  and  its  contents  according  to  the  request  of  the  plaintiffs, 
unless  they  allowed  the  hamper  to  be  opened,  so  that  the  number  of  parcels  contained 
therein  might  be  known,  and  each  parcel  contained  in  the  said  hamper  charged  and 
paid  for  separately  at  the  rate  fixed  in  the  said  list,  or  unless  they  would  pay  the 
defendants  for  the  carriage  of  the  said  hamper  and  its  contents  at  the  rate  of  one 
penny  per  pound  upon  its  weight  of  8  cwt.  3  qrs.,  which  would  have  amounted  to 
41.  Is.  8d.  The  plaintiffs  refused  to  pay  for  each  parcel  separately,  or  to  pay  one 
penny  per  pound  upon  the  gross  weight  of  the  hamper  and  its  contents,  and  the 
defendants  refused  in  consequence  to  carry  the  hamper.  The  said  hamper  was  in 
a  convenient  form  for  the  purpose  of  carriage,  and  was  as  capable  of  being  conveyed 
by  the  defendants  as  any  other  parcel  of  the  same  weight,  and  no  objection  was  made 
by  the  defendants  to  cany  it  upon  any  ground  of  inconvenience  by  reason  of  the 
weight  or  size  of  [403]  the  hamper,  or  the  nature  of  the  contents,  or  upon  any  other 
than  as  aforesaid.  The  said  hamper  was  duly  directed  to  Pickford  &  Co.,  Manchester, 
where  the  plaintiffs  have  a  place  of  business  as  common  carriers,  under  that  name. 
The  sum  of  11.  6s.  6d.,  which  was  tendered,  was  the  full  amount  the  defendants  wei'e 
entitled  to  demand  and  receive  for  the  receipt  and  carriage  of  the  said  hamper  and 
its  contents,  and  for  all  other  charges,  unless  they  were  entitled  to  charge  for  each 
parcel  contained  in  the  hamper  separately,  or  to  charge  one  penny  per  pound  on  the 
gross  weight  of  the  hamper  and  its  contents. 

On  the  5th  day  of  December,  1840,  Pickford  &  Co.,  as  such  carriers  as  aforesaid, 
had  in  their  possession  at  Manchester  several  parcels  of  cotton,  linen,  and  woollen 
goods,  which  had  been  delivered  to  them  by  various  persons,  to  be  carried  by  them  to 
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various  persons  at  Birmingham.  On  the  same  day  the  plaintiffs  caused  the  said  several 
parcels  to  be  packed  in  a  hamper,  the  gross  weight  of  which,  and  the  parcels  so 
contained  in  it,  was  6  cwt.  2  qrs.  10  lbs.,  although  each  parcel  .separately  was  less  than 
112  lbs.  weight,  and  would  (if  delivered  separately)  have  been  a  small  pai'cel,  and 
fallen  under  the  title  of  "smalls"  according  to  the  list  of  prices  before  mentioned. 
On  the  same  day,  the  plaintiffs  caused  the  said  last-mentioned  hamper  and  its 
contents  as  aforesaid  to  be  tendered  to  the  defendants,  as  common  carrieis  as  afore- 
said, at  the  place  used  by  them  at  Manchester  for  carrying  on  their  said  business 
of  common  carriers,  and  then  require  the  defendants  to  carry  the  same  and 
its  contents  to  Birmingham  for  them  the  plaintiffs,  and  the  plaintiffs  then  offered 
to  pay  for  such  carriage  the  sum  of  9s.,  being  at  the  rate  of  25s.  per  ton.  The 
defendants'  agent  and  manager  at  Manchester,  to  whom  the  said  lastmentioned 
hamper  was  tendered,  and  who  was  duly  authorized  by  the  defendants  as  aforesaid 
at  the  time  of  such  tender,  did  not  know  the  contents  or  the  value,  or  nature 
of  the  contents  of  the  .said  last-mentioned  [404]  hampei',  and  so  informed  the 
person  tendering  the  same  as  aforesaid;  and  the  person  tendering  the  same,  on 
being  asked  the  contents,  said,  "  They  are  small  parcels  of  cotton,  and  linen,  and 
woollen  goods,"  thereby  meaning  (as  both  parties  understood)  parcels  under  112  lbs. 
weight  consigned  or  intended  for  different  persons,  and  within  the  description  sought 
to  be  charged  for  bj'  the  defendants  in  the  said  list  of  charges  at  one  penny  per  pound 
weight  of  the  gross  weight  of  the  hamper  and  its  contents,  or  at  the  usual  small-parcel 
price  for  each  parcel  therein  :  whereupon  the  defendants'  agent  refused  to  receive  or 
carry  the  said  last-mentioned  hamper  and  its  contents  according  to  the  requisition 
of  the  plaintiffs,  unless  thej'  allowed  the  said  last-mentioned  hamper  to  be  opened, 
so  that  each  parcel  contained  therein  might  be  charged  and  paid  for  separately  at  the 
rate  fixed  in  the  said  list,  or  the  plaintiffs  would  pay  the  defendants  for  the  carriage 
of  the  said  last-mentioned  hamper  and  its  contents  at  the  rate  of  one  penny  per  pound 
upon  the  said  gross  weight  of  6  cwt.  2  qrs.  10  lbs.,  which  would  have  amounted  to 
31.  1  s.  6d.  The  plaintiffs  refused  to  pay  for  each  parcel  separately,  or  pay  one  penny 
per  pound  upon  the  gross  weight  of  the  hamper  and  its  contents,  and  the  defendants 
in  consequence  refused  to  carry  the  said  last>mentioned  hamper.  The  said  last- 
mentioned  hamper  was  in  a  convenient  form  for  the  purpose  of  carriage,  and  was  as 
capable  of  being  conveyed  by  the  defendants  as  any  other  parcel  of  the  same  weight, 
and  no  objection  was  made  by  the  defendants  to  carry  it  upon  any  ground  of  incon- 
venience by  reason  of  the  weight  or  size  of  the  hamper  or  of  the  nature  of  its  contents, 
or  upon  any  other  gi'ound  than  aforesaid.  The  said  last-mentioned  hamper  was  duly 
directed  to  Pickford  &  Co.,  Birmingham,  where  the  plaintiffs  have  a  place  of  business 
as  such  common  carriers,  under  that  name.  The  sum  of  9s.,  which  was  tendered,  was 
the  full  amount  the  defendants  were  entitled  to  demand  and  receive  for  the  receipt 
and  carriage  of  the  [405]  said  last-mentioned  hamper  and  its  contents,  and  for  all 
othei'  charges,  unless  they  were  entitled  to  charge  for  each  parcel  contained  in  the 
said  hamper  separately,  or  to  charge  one  penny  per  pound  on  the  gross  weight  of  the 
hamper  and  its  contents. 

Messrs.  Chaplin  &  Home,  as  well  as  the  plaintiffs,  have  for  many  years  been 
common  carriers  of  goods  for  hire  between  London  and  divers  other  parts  of  the 
country,  and  both  of  them  have  for  a  long  time  used  the  said  Loudon  and  Birmingham 
Railwaj'  to  a  large  extent  for  the  conveyance  of  goods  entrusted  to  them  respectively, 
as  well  from  Camden  Town  to  Manchester  as  from  Manchester  to  Camden  Town. 
The  London  terminus  of  the  goods  department  of  the  London  and  Birmingham  Rail- 
way is  at  Camden  Town,  in  the  suburbs  of  London,  and  as  well  the  plaintifis  as 
Messrs.  Chaplin  &  Home  have,  by  arrangement  with  the  London  and  Birmingham 
Railway  Company,  separate  warehouses  and  places  of  business  contiguous  to  each 
other,  and  w-ithin  a  few  hundred  yards  of  the  said  terminus,  and  together  forming  a 
part  of  the  station  or  place  of  business  of  the  London  and  Birmingham  Railway,  and 
respectively  connected  by  branch  lines  of  railway  with  the  main  line  thereof.  On 
arrival  at  the  aforesaid  terminus  of  the  London  and  Birmingham  Railway,  the  London 
and  Birmingham  Railway  Company  forward  the  goods  conveyed  for  the  plaintiffs,  or 
the  defendants,  or  Chaplin  &  Home,  from  Manchester  or  Birmingham,  by  horse-power 
along  the  several  branch  lines  of  railway  running  out  of  such  main  line,  to  as  near  the 
said  warehouses  of  the  plaintiffs  and  Messrs.  Chaplin  &  Home  respectively  as  they 
conveniently  can,  and  there  leave  the  same  for  those  parties  respectively,  under  the 
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charge  and  at  the  risk  of  those  parties  respectively,  who  afterwards  receive  the  goods 
into  their  respective  warehouses,  and  from  thence  send  tliem  by  carts  and  vans  to 
the  various  places  to  which  they  are  directed  or  consigned. 

[406]  The  London  and  Birmingham  Railway  Company  supply  the  trucks  and 
locomotive  power  foi'  the  conveyance  of  the  goods  from  Birmingham  to  Camden  Town, 
and  from  Camden  Town  to  Birmingham,  and  charge,  as  well  to  the  plaintill's  as  to  the 
said  Messrs.  Chaplin  &  Ilorne,  and  all  other  parties  using  theii'  railway  foi'  the  con- 
veyance of  goods,  a  certain  amount  per  ton  for  tonn.age,  varying  according  to  the 
description  of  goods,  and  which,  for  the  description  of  goods  hereinafter  mentioned, 
was,  during  the  time  hereinafter  mentioned,  23s.  4d.  per  ton  ;  and  they  also  charge 
12s.  per  ton  for  the  use  of  their  locomotive  power,  which  inchules  the  use  of  the 
trucks. 

In  the  month  of  June,  1840,  the  defendants  entered  into  an  agreement  with 
Messrs.  Chaplin  and  Home,  a  copy  of  which  is  left  herewith,  and  either  party  is  to 
be  at  liberty  to  refer  to  it  (a)'  That  agreement  was  acted  upon  between  the  parties 
thereto ;  and  in  pursuance  of  it,  goods  collected  at  Manchester  by  the  defendants,  as 
common  carriers  from  thence  to  London,  are  sent  by  them  along  the  Manchester  and 
Liverpool  Railway,  the  Grand  Junction  Railway,  and  the  London  and  Birmingham 
Railway,  to  Chaplin  &  Home,  at  their  said  warehouses  or  places  of  business  near  the 
Camden  Town  tei'minus  of  the  London  and  Birmingham  Railway  Company  ;  and 
Messrs.  Chaplin  &  Home  are  debited  by  the  London  and  Birmingham  Railway 
Company  for  the  rates  due  to  them  in  respect  of  the  cari'iage  of  the  said  goods  upon 
their  railway.  Messrs.  Chaplin  &  Home  then,  by  means  of  carts  and  vans,  convey 
the  said  goods  to  the  respective  consignees  thereof  in  Loudon  and  its  vicinity,  making 
out  in  their  own  names,  as  principals,  to  the  consignees  of  such  goods,  the  bills  for 
the  entire  carriage  [407]  thereof  from  Manchester,  which  they  receive  and  account 
for  to  the  defendants,  fiist  deducting  for  their  own  profit  or  remuneration  the  sum  of 
10s.  per  ton,  as  provided  for  in  the  agreement. 

Cn  the  other  hand,  in  pursuance  of  the  same  agreement,  Messrs.  Chaplin  &  Home, 
having  collected  in  London,  in  their  own  name,  and  on  their  own  responsibility,  goods 
to  be  conveyed  by  them  as  common  carriers  to  Manchester,  bring  the  same  to  the  said 
terminus  at  Camden  Town,  and  then  transmit  them  by  the  said  London  and  Birming- 
ham Railway  as  far  as  Birmingham,  on  trucks,  with  covers  thereon,  belonging  to  the 
defendants,  and  marked  G.  J.  R.  W.  (being  the  initials  of  the  defendants).  At 
Birmingham  they  are  taken  charge  of  by  the  defendants,  who  remove  them  by  a 
railway  communication  of  their  own  from  the  terminus  of  the  London  and  Birmingham 
Railway  to  their  own  terminus,  and  then  forward  them  to  Manchester  by  the  Grand 
Junction  Railway  and  the  Manchester  and  Liverpool  Railway,  and  the  charge  for  the 
entire  cai'riage  from  London  to  Manchester  is  received  fiom  the  respective  consignees 
by  the  defendants  or  their  agents  at  Manchester. 

In  the  month  of  January,  1841,  the  defendants  determined  on  and  published  a 
new  list  of  rates  for  the  conveyance  of  goods,  in  alleged  pursuance  of  the  said  acts 
of  Parliament ;  of  which  list  a  copy  is  hereunto  annexed,  marked  B.(aY  Those 
rates,  for  e.'iample  the  rate  of  3s.  3d.  per  cwt.  or  65s,  per  ton  for  the  carriage  of 
Manchester  packs,  being  the  description  of  goods  hereinafter  mentioned,  include 
the  conveyance  of  the  goods  from  Manchester  to  the  said  terminus  of  the  London 
and  Birming-[408]'ham  Railway  at  Camden  Town,  and  the  conveyance  of  them 
thence  along  such  branch  line  of  luilway  towards  or  to  the  said  warehouses  or  places 
of  business  of  the  said  Messrs.  Chaplin  &  Home  near  to  such  terminus,  and  the 
further  conveyance  or  delivery  of  the  goods  from  thence  by  the  said  Messrs.  Chaplin 
&  Home  to  or  at  the  various  places  to  which  they  are  directed,  if  within  the  limits  of 

{ay  By  this  agreement,  in  effect,  the  Company  stipulated  to  allow  Messrs.  Chaplin 
&  Home  the  sum  of  10s.  per  ton,  out  of  the  entire  charge  of  6.5s.  per  ton,  for  carrying 
the  goods  to  and  from  the  station  at  Camden  Town,  and  delivering  them  at  any  place 
within  the  limits  of  the  London  Porterage  Act. 

{a)''  By  this  list,  the  charge  for  the  carriage  of  "  Manchester  packs,"  from 
Manchester  to  London,  was  stated  to  be  3s.  3d.  per  cwt.,  or  6.5s.  per  ton.  At  the 
foot  of  the  list  was  the  following :—"  Goods  brought  to  the  station  at  Camden 
Town  without  extra  charge.     No  charge  for  porterage  and  delivery  in  London." 
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delivery  as  fixed  by  the  London  Porterage  Acts,  including  the  London  Docks,  which 
are  five  miles  distant  from  the  said  terminus. 

In  like  manner,  the  plaintiffs  and  several  other  carriers  have  adopted  the  plan  of 
charging  one  undivided  sum  only  for  carriage  from  Manchester,  and  delivery  at  the 
places  in  London  to  which  the  goods  are  diiected  or  consigned,  without  making  any 
separate  claim  for  porterage  or  delivery.  The  expense  for  conveying  goods  from  the 
said  warehouses  at  Camden  Town  and  delivering  them  within  the  limits  aforesaid, 
amounts  to  a  sum  varying  from  5s.  to  8s.  per  ton.  The  said  charge  of  3s.  3d.  per  cwt. 
or  65s.  per  ton,  in  the  said  last-mentioned  lists  of  rates,  for  the  carriage  of  Manchester 
packs,  is  less  than  ever  was  before  charged  for  the  rapid  conveyance  of  such  kind  of 
goods  from  Manchester  to  London  or  its  suburbs,  whetlier  exclusive  or  inclusive  of 
the  charge  for  delivery.  That  charge,  and  none  other,  has  from  the  time  of  the 
publication  of  the  said  last-mentioned  list  been  always  made  by  the  said  defendants, 
or  Messi's.  Chaplin  &  Home,  for  the  carriage  of  such  goods  from  Manchester,  whether 
the  goods  have  been  conveyed  by  vans  or  carts  from  the  warehouses  of  Messrs.  Chaplin 
&  Home,  and  by  them  delivered  to  the  consignees,  at  any  place  within  the  limits  of 
the  London  Porterage  Acts,  or  whether  (at  the  request  of  the  consignees)  the  goods 
have  been  delivered  to  them  at  the  said  terminus  at  Camden  Town  ;  and  the  same  course 
has  Ijeen  pursued  by  the  defendants,  or  by  Messrs.  Chaplin  &  Home,  in  regard  to  the 
charge  for  all  the  other  description  of  goods  specified  [409]  in  the  said  last-mentioned 
list  of  rates.  The  plaintiffs  have  always  refused  to  pay  such  charge  of  65s.  per  ton, 
as  an  unreasonable  charge  for  the  conveyance  of  such  goods  from  Manchester  to 
London,  they  being  ready  to  receive  the  goods  at  the  said  terminus  of  the  London 
and  Birmingham  Railway,  and  to  carry  away  the  goods  from  thence  themselves. 

On  the  16th  day  of  February,  1841,  the  plaintifis  had  in  their  possession,  as  carriers, 
a  Manchester  pack,  (being  a  package  of  cotton  and  woollen  goods),  weighing  7  cwt. 
2  qrs.  17  lbs.,  which  had  been  delivered  to  them  to  be  conveyed  to  London,  and  on 
the  same  day  they  caused  the  said  pack  to  be  tendered  to  the  said  defendants,  as 
common  carriers  as  aforesaid,  at  their  place  of  business  at  Manchester,  and  required 
them  to  receive  and  convey  the  said  pack  of  goods  for  them  from  Manchester,  according 
to  the  terms  of  the  following  letter  : — 

"London,  16th  February,  1841. 

"  Gentlemen, — Our  agent,  Mr.  Robert  Moseley,  has  our  instructions  to  tender  to 
you  the  goods  sent  herewith  and  specified  below,  for  conveyance  by  you  as  common 
carriers.  They  are  intended  for  our  London  house,  and  are  to  be  delivered  to  them 
at  our  place  of  business  at  the  terminus  in  Camden  Town.  Mr.  Robert  Moseley  has 
instructions  to  oflFer  you,  at  the  same  time,  the  highest  price  for  the  carriage  thereof 
which  you  are  in  the  haljit  of  charging  to  all  persons  for  the  carriage  of  similar  goods, 
deducting  therefrom  the  allowance  which  you  are  in  the  habit  of  making  under  similar 
circumstances  to  Messrs.  Home  &  Chaplin,  or  to  any  other  persons.  Believing  that 
65s.  per  ton  is  the  sum  charged  by  you  for  similar  goods,  when  delivered  to  the  con- 
signee within  the  city  of  London  or  elsewhere,  and  10s.  to  be  the  allowance  made 
thereout  to  Messrs.  Home  &  Chaplin,  or  to  other  persons,  when  the  same  are  delivered 
[410]  at  the  terminus  in  Camden  Town,  we  have  instructed  Mr.  Robert  Moseley  to 
ofl'er  you  the  sum  of  55s.  per  ton  for  the  carriage  of  the  goods  sent  herewith.  Our 
intention,  however,  is  to  offer  you  precisely  the  same  sum  which  you  receive  from 
Messrs.  Home  &  Chaplin,  or  from  other  persons,  for  the  conveyance  of  the  same  weight 
of  similar  goods  under  the  same  circumstances  ;  and  if  we  are  under  any  misapprehen- 
sion as  to  the  amount,  we  request  your  correction  in  this  respect,  to  which  Mr.  Robert 
Moseley  has  our  instructions  to  attend,  and  will  pay  the  right  amount  according  to 
the  same. 

"  And  in  order  to  prevent  any  possibility  of  misconstruction,  we  beg  to  say,  that 
we  are  willing  to  consign  these  goods  as  Messrs.  Home  &  Chaplin  or  other  persons 
consign  theirs,  and  to  deal  with  the  same  in  all  respects  as  Messrs.  Home  &  Chaplin, 
or  other  persons,  deal  with  theirs,  when  the  same  are  intended  to  be  delivered  at  the 
terminus  in  Camden  Town  ;  and  to  aflbrd  you,  as  carriers  over  the  lines  of  railway 
between  this  place  and  Camden  Town,  every  facility  or  advantage  which  Messrs. 
Home  &  Chaplin,  or  other  persons,  afford  you  in  that  behalf  ;  and  in  short,  we  are 
willing,  and  we  hereby  require,  to  be  placed  from  time  to  time  and  in  all  respects 
under  similar  circumstances  with  them,  and  that  you  shall  carry  our  goods  at  the 
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same   reasonable  charge  as  you  cany  theirs." — We   arc,  Gentlemen,  your  obedient 
servants,"  '  (Signed)         "  PiCKFOKD  &  Co." 

"To  the  Grand  Junction  Kailway  Company, 
"  Manchester,  per  Robert  Moseley." 

The  plaintifTs  were  then,  and  also  at  the  time  of  the  commencement  of  the  present 
suit,  ignorant  of  the  precise  terms  of  the  said  agreement  between  the  defendants  and 
Messrs.  Chaplin  &  Home,  but  they  were  aware  that  [411]  .some  kind  of  agreement 
had  been  entered  into  between  those  parties. 

The  plaintiffs  were  then  ready  and  willing  to  p.ay,  and  tendered  to  the  defendants 
payment  for  the  carriage  of  the  said  pack,  upon  the  terms  mentioned  in  the  .said 
letter. 

The  defend.ints  replied  to  the  said  letter,  and  the  requisitions  therein  made,  that 
C^5s.  per  ton  was  their  charge  to  all  persons  for  such  goods  as  were  then  tendered  to 
them  for  carriage,  and  that  upon  payment  of  such  charge,  they  would  receive  the  said 
pack,  and  cairy  and  deliver  it  at  Camden  Town,  or  any  other  place  in  London  to 
which  it  was  directed  or  consigned,  but  that  they  would  not  carry  it  at  any  lower 
charge. 

The  plaintift's  refused  to  pay  at  the  rate  of  fi.5s.  per  ton,  and  the  defendants  in 
consequence  refused  to  carry  the  pack. 

The  Court  is  to  be  at  liberty  to  draw  from  the  above  facts  any  conclusion  which, 
in  their  judgment,  a  jury  ought  to  have  drawn. 

The  questions  for  the  opinion  of  the  Court  are — 

1st.  Whether  the  defendants  were  by  law  bound  to  carry  the  hamper  and  its 
contents  first  above  mentioned  from  Birmingham  to  Manchester,  at  the  rate  or  for 
the  siuu  of  11.  6i3.  6d. 

2nd.  Whether  the  defendants  were  by  law  bound  to  carry  the  hamper  and  its 
contents  secondly  above  mentioned  from  Manchester  to  Birmingham,  at  the  rate  or 
for  the  sum  of  9s. 

3rd.  Whether  the  defendants  were  entitled  by  law  to  charge  at  the  rate  of  6.5s. 
per  ton,  for  the  carriage  of  the  pack  of  goods  thirdly  above  mentioned,  from  Manchester 
to  Camden  Town. 

The  verdict  on  the  several  issues  is  to  be  entered  in  such  manner  and  form  as  to 
the  Court  shall  seem  proper,  it  being  agreed,  that  in  the  event  of  the  plaintiffs  being 
[412]  held  entitled  to  the  judgment  of  the  Court  on  any  of  the  counts  of  the  declaration, 
then  the  damages  are  to  be  entered  and  assessed  at  the  sum  of  40s. 

The  case  was  argued  on  the  2nd  of  July,(fl)  by 

Martin,  for  the  plaintifis.  The  proper  construction  to  be  put  on  acts  of  Parliament 
of  this  nature  is  now  well  understood,  and  is  clearly  pointed  out  by  Lord  Eldon  in 
Blah'inme  v.  Glumorganshire  Canal  Company  (1  Myl.  &  K.  162),  and  by  Alderson,  B., 
in  Lee  v.  Milncr  (2  Y.  &  C.  618).  Li  the  latter  case  the  learned  Judge  lays  it  down 
that  "  the  stipulations  contained  in  acts  of  this  sort  are  in  the  nature  of  conditions, 
and  the  legislature  confers  those  piivileges  on  such  companies,  on  the  condition  that 
they  shall  obey  the  different  enactments  contained  in  the  different  acts  with  reference 
to  them."  Now,  the  main  ground  upon  which  this  and  other  railway  companies 
obtained  these  powers  from  the  legislature,  was  the  giving  increased  speed  and 
increased  cheapness  in  the  conveyance  of  goods  and  passengers  throughout  the  country. 
This  they  have  undoubtedly  done  ;  and  the  result  has  been  that  they  have  obtained 
the  sole  and  exclusive  carriage  of  both  passengers  and  goods  on  every  line  of  road  on 
which  they  have  been  established.  But  it  clearly  was  not  the  intention  of  the  legis- 
lature to  confer  upon  this  company  the  exclusive  carriage  of  either  passengers  or  goods. 
Probably  all  that  was  originally  contemplated  by  the  pai'ties  themselves  was,  that  they 
should  afford  to  the  public  an  improved  line  of  road,  which  should  be  used  by  them 
in  the  same  manner  as  canals  are  used,  and  not  that  the  company  should  themselves 
become  the  exclusive  carriers ;  but  from  the  risk  in  the  management  of  locomotive 
engines,  it  has  been  found  in  practice  that  [413]  the  proper  regulation  of  them  requires 
the  sole  oontiol  and  superintendence  of  one  body,  and  the  railway  companies  have  in 
consequence  obtained  an  entire  monopoly,  not  merely  of  the  railway  itself,  but  also  of 

(a)  Before  Parke,  B.,  Alderson,  B.,  and  Gurney,  B. 
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the  traffic  upon  it,  as  well  in  the  carriage  of  passengers  as  of  goods.  The  rates  of 
tonnage  and  tolls  given  by  their  first  act,  3  &  4  Will.  4,  c.  xxxiv.  ss.  154,  155,  are 
cleaily  founded  on  this  idea,  that  parties  were  to  use  their  own  carriages  and  their 
own  locomotive  power  upon  the  railway,  and  that  the  company  were  to  be  entitled  to 
a  tonnage  for  the  use  of  the  line  of  road,  in  the  same  manner  as  canal  companies 
receive  a  tonnage  for  the  carriage  of  goods  along  the  canal.  Then  s.  156  empowers 
the  company,  "  if  they  shall  think  proper,  to  use  and  employ  locomotive  and  other 
engines,  or  other  moving  power,  and  in  carriages  and  waggons  drawn  and  propelled 
thereby,  to  carry  and  convey  upon  the  said  railway  all  such  passengers,  cattle,  goods, 
wares,  and  merchandize,  articles,  matters,  and  things  as  shall  be  ofl'ered  to  them  for 
that  purpose,  and  to  make  such  reasonable  charges  for  such  carriage  and  conveyance 
as  they  .may  from  time  to  time  determine  upon,  in  addition  to  the  several  tonnages 
and  tolls  hereinbefore  authorized  to  be  charged  and  received  ;  provided,  that  neither 
the  said  company,  nor  any  other  person  or  persons  using  the  said  railway  as  carriers, 
shall  ask,  demand,  or  be  entitled  to  take  (both  for  tolls  and  carriage)  any  greater 
sums  than  the  following,"  i.e.  certain  sums  per  mile  for  each  person  conveyed.  Then 
s.  158  gives  the  company  a  very  extensive  and  vague  power.  It  enacts,  "  that  it  shall 
be  lawful  for  the  said  company,  and  they  are  thereby  empowered,  to  provide  loco- 
motive engines  or  other  power  for  the  drawing  or  propelling  of  any  articles,  matters, 
or  things,  person.s,  cattle,  or  animals  upon  the  said  railway,  and  to  receive,  demand, 
and  recover  such  sums  of  money  for  the  use  of  such  engines  or  other  power  as  the 
said  company  shall  think  proper,  in  addition  to  the  several  other  rates,  [414]  tolls,  or 
sums  by  this  act  authorized  to  be  taken."  And  s.  159  empowers  the  company,  at  any 
general  or  special  meeting,  and  also  the  directors,  "  from  time  to  time  to  make  such 
orders  for  fixing,  and  by  such  orders  to  fix,  the  sums  to  be  cbaiged  by  the  said 
company  in  respect  of  small  parcels  (not  exceeding  500  lbs.  weight  each)  as  to  them 
shall  seem  proper."  The  158th  section  has  reference  to  the  hiring  of  locomotive 
power  from  the  company,  and  does  not  affect  the  question  in  the  present  case,  which 
depends  on  the  156th  and  159th  taken  together.  And  it  is  submitted,  first,  that  the 
goods  mentioned  in  this  case  were  not  small  parcels  within  the  meaning  of  s.  159. 

It  is  plain  that  this  clause  was  introducecl  for  the  purpose  of  allowing  the  company 
to  make  a  charge  for  the  carriage  of  small  parcels  of  value,  such  as  bankers'  and 
solicitors'  parcels,  jewellery,  &c.,  for  which  a  charge  by  weight  would  not  aflTord  a 
reaisonable  remuneration.  But  where  a  package  is  delivered  to  them  above  500  lbs. 
weight,  in  a  convenient  and  proper  form  for  carriage,  which  will  afTord  them  a  pi'oper 
remuneration  for  the  carriage  upon  the  weight,  that  clearly  does  not  fall  within  this 
section.  Small  parcels  are  of  necessity  more  liable  to  pilferage  and  loss,  and  require 
much  more  care  and  attention,  than  large  ones ;  and  it  was  reasonable  in  respect  of 
them  to  give  the  company  the  power  of  requiring  a  due  and  proper  compensation. 
Nor  can  it  be  answered,  that  a  number  of  very  valuable  parcels  might  be  put  up  in 
one  lai'ge  package,  and  so  a  vast  amount  of  responsibility  cast  upon  the  company  ; 
because  in  respect  of  all  articles  of  intrinsically  large  value,  they  are  amply  protected 
by  the  Carriers'  Act,  11  Geo.  4  &  1  Will.  4,  c.  65. 

The  parcel  in  question,  therefore,  not  being  within  s.  159,  the  case  turns  on  s.  156, 
upon  which  the  question  is,  what  is  a  reasonable  charge?  Now,  can  it  possibly  be 
reasonable,  that  for  a  package  of  cotton  goods,  made  up  in  the  most  convenient  way 
for  carriage,  containing  seven  or  [415]  eight  sepai-ate  parcels  of  cotton  goods,  but  to 
be  delivered  at  one  single  place,  and  therefore  causing  to  the  company  no  greater 
expense  or  trouble  than  if  all  the  parcels  were  for  the  same  person,  the  sum  of  31.  Is.  6d. 
should  be  charged,  whereas  for  the  very  same  article  con.signed  to  one  person  the 
charge  is  9s.  only?  It  is  obvious,  that  if  this  can  be  maintained,  it  gives  the  railway 
company  a  complete  and  entire  monopoly  of  the  entire  small  parcels'  carriage  from 
Liverpool  to  Birmingham,  which  is  stated  in  the  case  to  be  productive  of  an  immense 
revenue.  Surely  the  charges  set  forth  in  their  own  list  of  rates  must,  as  against  them, 
be  assumed  to  be  reasonable  charges, — the  highest  class  of  which  is  60s.  per  ton; 
whereas  upon  "boxes,  bales,  hampers,  or  other  packages,  when  they  contain  parcels 
or  other  packages,  or  things  under  112  lbs.  weight  each,  directed,  consigned,  or 
intended  for  different  persons,  or  for  more  than  one  person,  the  charge  imposed  by 
them  is  Id.  per  lb.,  obviously  a  most  unreasonable  rate,  and  clearly  intended  to  di'ive 
all  other  carriers  off  their  line.  Besides,  suppose  several  persons  club  together,  and 
put  up  a  number  of  parcels  in  one  package  to  be  sent  by  a  carrier,  the  carrier  cannot 
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know  whether  every  thiiii,'  contiiincd  in  it  is  intended  for  the  one  individual  to  whom 
it  is  directed;  so  that  this  mode  of  charging  would  lead  to  the  practice  of  opening 
every  package,  in  order  to  ascertain  whether  it  might  not  contain  difi'erent  parcels 
for  different  persons. 

The  other  question  in  the  case  is,  whether  the  comjiany  have  a  right  to  make  in 
all  cases  one  charge  for  the  carnage  and  for  the  delivery  of  goods,  although  in  some 
cases  the  consignee  may  not  require  them  to  be  delivered.  What  they  saj-  in  eil'cct 
is,  that  they  will  deliver  goods  carried  by  their  railway,  at  any  place  within  the 
limits  of  the  Tjondon  Porterage  Act,  and  for  that  will  charge  G5s.  a  ton.  But  the 
charge  authorized  by  the  Act  of  Parliament  to  be  made  by  the  company,  is  a  charge 
for  carriage  on  the  line  of  railway.  They  ought  to  state  how  much  they  charge  [416] 
for  carriage  on  the  railway,  and  how  much  for  delivery,  and  each  ought  to  be  a 
reasonable  chai'ge.  [Alderson,  B.  It  cannot  be  a  reasonable  charge  for  carriage  on 
the  lailway,  if  for  that  they  are  doing  an  additional  expensive  act  for  other  people.] 
This  question  also  turns  on  the  156th  section,  taken  in  conjunction  with  certain 
clauses  of  later  acts.  The  4  Will.  4,  c.  Iv.  s.  19,  extends  the  provisions  of  the  3  Will.  4, 
c.  xxxiv.,  s.  156,  and  empowers  the  company  to  use  and  employ  locomotive  or  other 
engines,  &c.,  and  in  carriages  and  waggons  drawn  or  propelled  thereby  to  carry  and 
convej',  as  well  upon  and  along  the  said  i-ailway  as  upon  and  along  any  other  railway 
or  railways,  all  such  passengers,  cattle,  goods,  &c.,  as  shall  bo  ollered  to  them  for  that 
purpose,  and  to  make  such  reasonable  charges  for  such  carriage  or  conveyance,  (not 
exceeding  the  amounts  specified  in  the  said  recited  act,  as  they  may  determine,"  &c. 
It  is  clear  this  clause  confines  them  to  a  charge  for  the  carriage  and  conveyance  upon 
the  lines  of  railway,  and  does  not  authorize  them  to  comlnne  with  it  a  charge  for 
conveyance  from  the  terminus  to  the  place  of  delivery  in  London.  Then  the  subse- 
quent act  of  3  Vict.  c.  xlix.  s.  26,  provides  that  the  charges  by  the  former  act 
authorized  to  be  made  for  the  carriage  of  any  passengers,  goods,  &c.  to  be  conveyed 
by  the  company,  "  shall  be  at  all  times  charged  equally,  and  after  the  same  rate  per 
mile,  or  per  ton  per  mile,  in  respect  of  all  passengers,  and  of  all  goods,  &c.  of  a  like 
description,  conveyed  and  propelled  by  a  like  carr-iage  or  engine,  passing  on  the  same 
portion  of  the  lino  only  and  undei-  the  same  circumstances."  [Alderson,  B.  Can  it 
be  said  Pickford  &  Co.  and  Mr.  Home  are  charged  equally,  when  they  are  charged 
the  same  sum  in  the  one  case  for  carriage  plus  porterage,  as  in  the  other  case  for 
carriage  alone  f\  And  that,  while  the  i-ates  put  forth  %  the  companj^  themselves 
expressly  state,  that  "  goods  are  brought  to  the  station  at  Camden  Town  without  extra 
charge,  and  that  there  is  "  no  charge  for  porterage  and  delivery  in  [417]  London." 
It  is  clear,  therefore,  the  charge  of  6-5s.  a  ton,  made  to  persons  who  are 
willing  to  receive  their  goods  at  the  station  at  Camden  Town,  is  both  unreasonable  and 
unequal.  In  truth,  by  reason  of  the  company's  contract  with  Chaplin  &  Home,  the 
former  are  carriers  from  Lancashire  to  Camden  Town  only,  and  there  their  responsi- 
bility stops,  the  latter  taking  upon  themselves  all  responsibility  for  any  loss  which 
may  occur  afterwards,  for  which  they  are  compensated  by  the  additional  charge  of  10s. 
per  ton,  sought  to  be  imported  upon  the  plaintiff's. 

Cowling,  contra.  Fiist,  as  to  the  question  relating  to  the  carriage  of  small  parcels. 
If  the  company  have  no  power  to  impose  a  lai'ger  rate  of  payment  in  such  a  ease 
as  this,  it  is  obvious  that  other  carriers  might  undertake  to  carry  all  pai'cels  under 
112  lbs.  at  a  cheap  rate,  e.g.  Is.  a-piece,  and  might  carry  them  by  the  railway;  and 
thus,  putting  in  one  package,  which  shall  not  exceed  llL'lbs.,  a  great  number  of  small 
parcels,  the  carrier  would  receive  for  the  carriage  of  them  Is.  each,  whereas  he  would 
pay  the  company  2s.  6d.  only  for  the  carriage  of  the  package,  although  they  sustained 
all  the  trouble,  expense,  and  risk.  It  is  necessary,  therefore,  that  the  railway  company 
should  have  the  powei'  of  protecting  themselves  in  such  a  case.  If  so,  the  question  is 
whether,  under  all  the  circumstances,  the  scale  of  prices  adopted  is  really  unreasonable. 

The  onus  is  on  the  plaintiffs  to  shew  that  it  is  so.     In v.  Jachon  (2  Peake's 

N.  P.  C.  185),  Lord  Kenyon  says,  "There  are  acts  of  Parliament  which  authorize 
justices  of  the  peace  to  fix  the  rates  to  be  taken  by  carriers,  and  I  have  known 
instance  of  applications  to  the  ses.sions  for  that  purpose  ;  but  when  no  rate  is  fixed  by 
law,  the  carrier  is  entitled  to  say  on  what  terms  he  will  carry.  He  is  not  obliged  to 
take  every  thing  which  is  brought  to  his  warehouse,  unless  the  terms  on  which  he 
[418]  chooses  to  undertake  the  risk  are  complied  with  by  the  perison  who  employs 
him."     In   IVyld  v.  Pickjord  (8  M.  &  W.  458),  Parke,  B.,  says:— "We  agree,  if  the 
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notice  furnishes  a  defence,  it  must  Uo  either  on  the  ground  of  fraud,  or  of  a  limitation 
of  liability  by  contract,  which  limitation  it  is  competent  to  a  carrier  to  make,  liecanse, 
being  entitled  by  common  law  to  insist  on  the  full  price  of  carriage  being  paid  before- 
hand, he  may,  if  such  price  be  not  paid,  refuse  to  carry  on  the  terms  imposed  by  the 
common  law,  and  insist  upon  his  own."  The  defendants,  therefore,  as  common 
carriers,  may  insist  on  their  own  rates  of  prices,  unless  it  be  shewn  by  the  other  party 
that  they  are  unreasonable.  And  it  is  not  enough  to  shew  that  one  price  may  in  itself 
be  large,  if  the  prices,  generally  speaking,  for  the  carriage  of  goods  be  reasonable. 
Here  it  is  found  by  the  case  that  the  prices  charged  by  the  company  are  lower  than 
were  charged  before ;  that  being  so,  the  Court  will  hardly  inquire  whether  under  some 
particular  circumstances  one  price  might  be  reduced  or  not.  But  it  is  submitted  that 
this  particular  charge  is  reasonable.  The  reasonableness  of  the  remuneration  depends 
not  merely  on  the  labour  the  carrier  undergoes,  but  also  on  the  risk  he  incurs.  Now, 
how  can  that  risk  be  computed,  unless  he  is  aware  what  are  the  goods  he  carries'? 
What  then  is  he  to  do'?  He  cannot  compel  the  party  to  unpack  and  display  the 
contents  of  the  package.  Is  he  to  be  content  with  the  assurance  of  the  owner  what 
are  the  goods?  Surely  not.  The  only  course,  then,  left  to  him  is  to  make  such 
an  increased  charge  as  shall  cover  the  additional  risk.  The  ordinary  course  of 
dealing  between  carriers  and  their  customers  is,  that  each  customer  sends  his  own 
goods,  and  the  liability  imposed  by  law  on  carriers  is  established  with  reference  to 
that  state  of  things.  It  is  in  effect  sought  on  the  other  .side  to  make  the  railway 
company  the  servants  of  other  carriers.  The  question  as  [419]  to  the  liability  of 
carriers  was  much  considered  in  Rilei^  v.  Home  (5  Bing.  217;  2  M.  &  P.  331);  and 
there,  in  delivering  the  judgment  of  the  court.  Best,  C.  J.,  says,  (p.  224),  "  We 
have  established  these  points, — that  a  carrier  is  an  insurer  of  the  goods  which 
he  carries ;  that  he  is  obliged  for  a  reasonable  reward  to  carry  goods  that  are 
ofiered  him,  if  his  carriage  will  hold  them,  and  he  is  informed  of  their  quality 
and  value ;  that  he  is  not  obliged  to  take  a  package,  the  owner  of  which  will  not 
inform  him  what  are  its  contents,  and  of  what  value  they  are  ;  that  if  he  does  not  ask 
for  information,  or  if,  when  he  asks  and  is  not  answered,  he  takes  the  goods,  he  is 
answerable  for  their  amount,  whatever  that  may  be."  [Parke,  B.  Here  the  defendants 
are  told  what  the  goods  are ;  the  question  is  asked,  and  there  is  an  answer,  which  does 
not  appear  to  have  been  an  untrue  one.]  In  another  part  of  the  same  judgment, 
(p.  222),  it  is  said,  "  A  carrier  has  a  light  to  know  the  value  and  quality  of  what  he  is 
obliged  to  carry.  If  the  owner  of  the  goods  will  not  tell  him  what  his  goods  aie  and 
what  they  are  worth,  the  carrier  may  refuse  to  take  charge  of  them  ;  but  if  he  does 
take  charge  of  them,  he  waives  his  right  to  know  their  contents  and  value."  Here, 
when  the  defendants  are  informed  that  the  goods  belong  to  different  persons,  but  do 
not  know  vi'hat  they  really  are,  they  have  a  right  to  charge  as  much  as  they  think 
reasonable,  in  order  to  cover  the  risk.  [Parke,  B.  They  do  not  refuse  to  carry  on 
the  ground  that  they  do  not  know  what  the  contents  of  the  parcels  are.  Alderson,  B. 
The  ground  of  refusal  is  the  reverse — because  they  do  know  what  the  contents  are.] 
They  refuse  because  they  do  not  know  who  the  several  consignees  are.  [Alderson,  B. 
If  the  contents  of  the  packages  were  spread  out  before  them,  they  would  have  no 
greater  information  on  that  point.]  At  all  events,  they  have  a  right  on  that  ground 
to  make  an  increased  charge.  More  responsibility  is  incurred  in  such  a  case  than 
when  [420]  the  goods  belong  to  one  person  only.  Where  they  belong  to  different 
persons,  the  carrier  is  subject  to  several  actions  in  case  of  loss  ;  not  perhaps  several 
actions  of  contract,  but  at  all  events  several  actions  of  trover  in  case  of  misdelivery  or 
other  conversion  :  Owen  v.  Burnett  (2  C.  &  M.  353).  The  sum  which  the  carrier  ought 
to  charge  depends  much  more  on  the  responsibility  he  incurs  than  on  the  mere  labour, 
which  of  course  must  be  the  same  with  packages  of  equal  weight.  It  has  been  decided 
that  a  carrier  may  charge  for  booking,  and  that  the  tender  of  the  charge  for  convey- 
ance, without  an  extra  charge  for  booking  also,  would  not  be  a  sufficient  tender  of  a 

reasonable  charge  : v.  Jackson  (2  Peake's  N.  P.  C.  18.5).     If  then  the  carrier  may 

refuse  to  carry,  except  on  his  own  terms,  if  he  has  not  full  information  as  to  the 
goods,  here  his  terms  are,  "  if  you  will  not  let  me  know  how  many  and  who  are  the 
consignees,  I  shall  charge  you  Id.  per  lb."  The  option  is  given  to  the  plaintiffs.  But 
further,  the  159th  section  is  not  to  be  confined  to  the  case  of  tonnage  rates,  but 
includes  all  cases  within  s.  156,  and  enables  the  company  to  make  such  rates  as  they 
shall  think  proper  in  respect  of  all  parcels  not  exceeding  500  lbs.     That  clause  cannot 
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be  evaded  by  collecting  in  one  package  a  number  of  small  parcels  altogether  exceeding 
that  weight;  if  so,  its  provisions  will  be  altogether  nugatory. 

Secondly,  the  company  have  a  right  to  say  that  their  charge  for  conveyance  to 
London  is  so  much,  and  that  for  that  they  will  also  deliver  the  goods.  In  fact,  the 
charge  for  delivery  is  not  a  separate  charge,  but  is  a  portion  of  the  charge  for  convey- 
aoeh.  [Parke,  B.  It  must  be  an  unreasonable  thing  to  charge  the  same  thing  for 
carrying  and  delivering,  as  for  carrying  only.  Alderson,  B.  Nor  can  it  possibly  be 
equal  to  charge  the  plaintift's  65s.  for  that  for  which  you  charge  Chaplin  &  Home  .5.5s.] 
If  the  act  gives  the  company  the  power  to  carry  along  the  railway,  it  [421]  impliedly 
imposes  the  duty  to  deliver  also.  [The  Court,  however,  expressed  so  strong  an 
opinion  against  the  learned  counsel  on  this  point,  that  he  abandoned  it. 

Martin,  in  reply.  It  is  obvious  that  the  charge  of  Id.  per  lb.  on  the  whole  weight 
will  amount,  whatever  be  the  number  of  small  parcels,  (at  least  if  they  exceed  15  lbs. 
each),  to  far  more  than  the  charge  for  the  parcels  separately  ;  so  that  this  is,  in  efl'ect, 
a  penalty  imposed  on  persons  who  put  up  small  parcels  together,  compelling  them  to 
pa}^  an  extra  price.  With  respect  to  the  supposed  increase  of  danger,  or  responsibility, 
arising  from  putting  small  parcels  together,  it  is  merely  imaginary  ;  but  if  it  were 
otherwise,  that  is  one  of  the  chances  which  carriers  undertake,  and  the  same  thing  is 
continually  done  by  the  railway  companies  themselves.  The  only  question  really  is, 
whether  this  is  a  reasonable  charge  within  sect.  156.  No  action  for  breach  of  duty  as 
carriers  could  be  brought  against  the  defendants  by  any  body  but  the  plaintiffs,  with 
whom  alone  their  contract  is  made ;  because  the  action,  though  in  tort,  is  founded 
upon  the  contract.  They  might  indeed  be  liable  to  the  owners  for  a  positive  mis- 
feasance ;  but  that  cannot  entitle  them  to  make  a  charge  beyond  that  which  as  carriers 
they  would  be  entitled  to  make. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Pakke,  B.  The  two  main  questions  raised  in  this  case  are,  first,  whether  the 
defendants  were  bound  to  carry  a  hamper  containing  several  parcels,  each  less  than 
112  lbs.,  directed  to  and  intended  for  different  persons,  for  the  sum  offered  to  them 
by  the  plaintiffs;  and  2ndly,  Whether  they  were  bound  to  cany  a  parcel  from 
Manchester  to  Camden  Town  for  the  sum  offered  to  them  by  [422]  the  plaintiti's. 
There  were  two  hampers,  each  containing  several  such  small  parcels,  tendered  at 
different  times  to  the  defendants,  but  the  same  question  arises  as  to  both.  The  sum 
tendered  in  respect  of  each  is  found  to  have  been  the  full  amount  the  defendants  were 
entitled  to  receive  for  the  receipt  and  carriage  of  the  hamper  and  its  contents,  and 
for  all  other  charges,  unless  they  were  entitled  to  charge  for  each  parcel  contained  in 
the  hamper  separately,  or  to  charge  one  penny  per  pound  on  the  gross  weight  of  the 
hamper  and  its  contents.  We  are  to  determine,  therefore,  whether  the  defendants 
are  entitled  to  make  either  charge — a  mixed  question  of  law  and  fact ;  the  fact  being 
submitted  to  us  by  consent  of  the  parties  as  to  a  jury. 

Under  the  act  of  Parliament  establishing  the  Grand  Junction  Railway  Company, 
the  3  Geo.  4,  c.  xxxiv.,  the  company  is  authorized,  by  sect.  156,  to  carry  upon  that 
railway  all  such  goods,  &c.  as  should  be  offered,  and  to  make  such  reasonable  charges 
for  such  carriage  and  conveyance  as  they  may  from  time  to  time  determine  upon,  in 
addition  to  tonnage  and  tolls,  without  any  other  restriction,  in  the  case  of  goods, 
than  that  the  charges  should  be  reasonable.  By  4  Will.  4,  c.  Iv.,  s.  19,  these  powers 
are  extended  to  the  carriage  of  all  goods  that  should  be  offered  on  other  railways,  but 
they  are  still  to  make  reasonable  charges  for  such  carriage. 

By  virtue  of  these  clauses,  the  company,  in  their  character  of  common  carriers, 
are  bound  to  carry  for  reasonable  charges,  if  reasonable  charges  are  tendered  to  them. 
The  first  question  then  is  resolved  into  this,  whether  for  the  two  hampers,  containing 
small  parcels  consigned  to  different  persons,  it  is  reasonable  to  charge  either  for  each 
parcel  contained  in  the  hamper  separately,  or  one  penny  per  pound  on  the  gross 
weight  of  each  hamper  and  its  contents. 

The  charge  is  no  doubt  to  be  varied  according  to  the  trouble,  expense,  and 
responsibility  attending  the  receipt,  [423]  carriage,  and  delivery  of  different  articles ; 
and  for  small  parcels  more  ought  to  be  paid  than  a  proportionate  part,  according  to 
weight,  of  the  price  of  larger  parcels  of  the  same  commodit}',  by  reason  of  the  greater 
trouble  in  receiving,  despatching,  and  delivering  them,  and  their  exposure  to  a  much 
greater  risk  of  abstraction  or  los.s.     But,  if  all  the  small  parcels  are  united  in  one 
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large  package,  and  delivered  to  the  carrier  in  that  package,  con.signed  to  one  per.son, 
the  trouble  and  responsibility  are  apparently  reduced  precisely  to  tlie  same  degi'ce  as 
if  all  the  articles  contained  in  the  package  were  the  property  of  the  same  owner,  and 
intended  to  be  delivered  to  him.  There  would  seem,  therefore,  to  be  no  right  to 
charge  for  such  package  of  distinct  parcels,  belonging  to  different  owners,  more  than 
if  they  belonged  to  the  same.  But  then  it  is  argued,  on  the  part  of  the  defendants, 
that  there  really  is  an  increased  responsibility,  arising  from  the  simple  fact  that  each 
parcel  is  the  property  of  a  distinct  owner,  because  it  is  said  that,  in  the  event  of  a 
mi.sdeliverv,  the  company  would  be  liable  to  several  actions  of  trover  instead  of  one, 
and  even  in  case  of  loss  or  damage  by  neglect,  each  separate  owner  might  maintain 
an  action  on  the  custom  of  England,  in  respect  of  his  own  goods.  It  is  very  doubtful, 
at  least,  whether,  on  the  custom  of  England,  separate  actions  could  be  maintained,  as 
the  relation  of  employer  and  carrier  would  not  have  subsisted  between  them  and  the 
company,  but  between  them  and  the  plaintifts.  As  actions  of  trover,  however,  could 
be  maintained,  it  would  not  be  unreasonable  to  allow  some  additional  remuneiation, 
on  account,  not  of  the  liability  to  pay  greater  damages,  for  they  would  be  the  same 
in  both  cases,  but  to  pay  the  same  damages  by  means  of  difl'erent  suits.  We  are 
relieved,  however,  from  the  necessity  of  deciding  what  the  precise  amount  of  additional 
compensation  (which  at  all  events  should  be  trifling)  on  this  account  should  be, 
because  it  is  admitted  on  the  special  case,  that  the  sum  [424]  tendered  is  proper, 
unless  the  defendants  had  a  right  to  charge  for  separate  parcels ;  which  they  certainly 
had  not,  because  neither  the  trouble,  expense,  nor  responsibility  was  the  same  as  if 
the  parcels  had  been  separate  ;  or  unless  the  defendants  had  a  light  to  charge  one 
penny  a  pound  on  the  whole.  We  have  no  difficulty  in  saying  that  this  last-mentioned 
remuneration  is  excessive,  and  unjustified  by  the  increase  of  responsibility  from  the 
circumstance  of  the  properties  being  separate.  It  is  impossible  to  support,  on  this 
ground,  a  charge  for  41.  Is.  8d.  for  the  first  package,  for  which,  if  it  had  consisted  of 
parcels,  one  property,  11.  6s.  6d.  would  have  been  the  proper  charge,  and  a  charge  of 
31.  Is.  6d.  instead  of  9s.  for  the  second. 

We  are  of  opinion,  therefore,  that  the  plaintifts  are  entitled  to  our  judgment  on 
the  first  question  raised  between  the  parties,  which  is  the  subject  of  the  two  first 
counts. 

As  to  the  second  question,  the  Court  have  already  intimated  their  opinion,  that 
the  company  cannot  support  a  claim  for  the  same  sum  for  carriage  to  Camden  Town, 
and  for  carriage  thither  and  delivery  at  any  place  in  London.  By  the  provisions 
already  referred  to,  they  are  to  carry  for  reasonable  charges  for  carriage,  and  by 
3  Vict.  c.  xlix.,  s.  26,  such  charges  are  to  be  made  equally  ;  and  it  is  clearly  unreason- 
able and  unequal  to  charge  the  same  sum  to  a  consignee  who  is  willing  to  receive  the 
goods  at  Camden  Town,  and  one  who  requires  them  to  be  delivered  at  the  Loudon 
Docks  or  elsewhere  in  London.  The  plaintifts  are  bound  to  pay  the  balance  of  the 
65s.  per  ton,  after  deducting  the  reasonable  charge  for  delivering  in  London,  and  no 
more,  and  the  defendants  must  carry  to  and  deliver  at  Camden  Town  for  that  sum. 

The  plaintifts  are  therefore  entitled  to  succeed  upon  the  second  question  raised 
by  this  special  case. 

The  verdict  on  all  the  issues  is  to  be  entered  for  the  plaintifts. 

Judgment  for  the  plaintifts. 

[425]  Turner  and  Others  v.  The  Sheffield  and  Rotherham  Railway 
Company.  Exch.  of  Pleas.  July  7,  18-42. — By  a  railway  act,  it  was  provided, 
that  nothing  in  the  act  contained  should  authorize  the  Company  to  take,  injui-e, 
or  damage,  for  the  purposes  of  the  act,  any  house  or  building  which  was  erected 
on  or  before  the  30th  November,  1835,  without  the  consent  in  writing  of  the 
owner  or  other  persson  interested  therein,  other  than  such  as  were  specified  in  the 
schedule  to  the  act,  unless  the  omission  therefrom  proceeded  from  mistake,  &c. — 
A  subsequent  clause  contained  provisions  for  settling  all  differences  which  might 
arise  between  the  Company  and  the  owners  or  occupiers  of  any  lands  which 
should  be  taken,  used,  damaged,  or  injuriously  afi'ected  by  the  execution  of  any 
of  the  powers  granted  by  the  act,  and  for  the  payment  of  satisfaction  or  com- 
pensation, as  well  for  damages  already  sustained,  as  for  future  temporary,  or 
perpetual,  or  any  recurring  damages  : — Held,  that  the  Company  were  liable,  in 
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an  action  on  the  case,  to  the  reversioner  of  a  house  erected  before  the  30th 
November,  1835,  and  not  specified  in  the  schedule,  for  daniasje  floiic  to  it  bj' 
the  obstruction  of  its  lights  by  a  railwaj^  station  erected  by  the  Company  under 
the  act,  and  by  the  dust,  Sec,  di'ifted  from  the  station  and  embankment  into 
the  house  ;  and  that  the  plaintiti'  was  not  bound  to  come  in  under  the  compensa- 
tion clause. 

[S.  C.  3  Railw.  Cas.  222.] 

Case.  1  he  declaration  stated,  that  before  and  at  the  time  of  the  committing  of 
the  grievances  bv  the  defendants  as  thereinafter  mentioned,  certain  messuages,  staich- 
houses,  workshops,  and  buildings,  with  the  appurtenances,  did  adjoin  to  certain  land 
in  the  possession  of  the  defendants,  and  were  in  the  possession  and  occupation  of 
certain  persons,  to  wit,  James  Woodhead  and  John  Woodhead,  as  tenants  thereof  to 
the  plaintiffs,  the  reversion  thereof  then  and  still  belonging  to  the  plaintifl's,  and  which 
said  messuages,  &c.,  had  been  and  then  were  built  and  fitted  up  with  divers  fixtures, 
implements,  and  effects  of  the  plaintift's  therein,  and  had  long  been  and  then  wei'e 
used  for  the  purpose  of  manufacturing  starch  therein  and  therewith,  and  for  divers 
other  purposes,  and  in  which  said  messuages,  &(.•■. ,  dui'ing  all  the  time  aforesaid  there 
of  right  had  been  and  were,  and  still  of  right  ought  to  be,  divers,  to  wit,  100  ancient 
windows,  through  which  the  light  and  air',  during  all  the  time  aforesaid,  ought  to  have 
entered,  and  still  of  right  ought  to  enter  into  the  said  messuages,  &c.,  for  the  con- 
venient and  wholesome  use,  occupation,  and  enjoyment  thereof  :  yet,  the  defendants, 
well  knowing  the  premises,  but  contriving,  &c.,  to  injure,  prejudice,  and  aggrieve 
the  plaintiff's  in  their  reversionary  estate  and  interest  of  and  in  the  said  messuages, 
&c.,  while  the  said  messuages,  &c.,  were  so  in  the  possession  and  occupation  of  the 
said  James  Woodhead  and  John  Woodhead  as  tenants  thereof  to  the  plaintiffs,  and 
while  the  plaintiff's  were  so  interested  therein  as  aforesaid,  to  wit,  on  &c.,  and  on 
divers  [426]  other  days  and  times,  &v..,  wrongfully  and  unjustly,  without  the  leave  or 
license  and  against  the  will  of  the  plaintiffs,  erected  and  built  a  certain  railway  station, 
wall,  and  embankment,  in  and  upon  the  said  land  in  possession  of  the  defendants  as 
aforesaid,  and  near  to  the  said  messuages,  etc.,  and  wrongfully  and  injuriously  kept 
and  continued  the  said  railway  station,  wall,  and  embankment  for  a  long  time,  to 
wit,  &c.,  by  means  of  which  said  several  premises  the  light  and  air,  during  all  the 
time  aforesaid,  were  and  still  are  hindered  and  prevented  from  coming  and  entering 
into  and  through  the  said  windows,  or  any  of  them,  into  the  said  messuages,  &c.,  and 
the  same  have  thereb}'  been  rendered  and  are  dark,  close,  uncomfortable,  and  unwhole- 
some, and  less  fit  and  commodious  for  the  purpose  of  manufacturing  starch  therein, 
and  for  the  other  purposes  for  which  the  same  had  been  heretofore  used ;  and  also, 
by  means  of  the  premises,  divers  large  quantities  of  earth,  soil,  dust,  and  dirt  were, 
during  all  the  time  aforesaid,  and  continue  to  be  carried,  diifted,  blown,  scattered, 
and  spread  from  and  off  the  said  railway  station,  wall,  and  embankment,  so  erected 
by  the  defendants  as  aforesaid,  against,  into,  and  through  the  said  windows,  and  into 
the  said  messuages,  &c.,  and  into  and  amongst  the  fixtures,  implements,  and  effects 
therein ;  and  thereby  the  said  messuages,  &c.,  fixtures,  implements,  and  efl'ects 
became  and  were  rendered  dirty,  foul,  and  clogged  up,  so  that  the  same  became 
and  were  less  fit  and  commodious  for  the  said  purpose  of  manufacturing  starch  therein 
and  therewith,  and  for  the  other  purposes  to  which  the  same  had  been  heretofore 
used  ;  by  means  of  which  said  several  premises,  the  said  messuages,  &c.,  Ijecame  and 
were  and  are  greatly  deteriorated  in  value,  and  the  plaintiti%  have  been  and  are  greatly 
damnified,  &c.,  in  their  reversionary  estate,  &c. 

Pleas,  first,  not  guilty  ;  secondly,  as  to  so  much  of  the  declaration  as  relates  to  the 
alleged  hindrance  and  [427]  prevention,  by  the  means  therein  mentioned,  of  the  light 
and  air  from  coming  and  entering  into  and  through  the  said  windows,  &c.,  and  as  to 
the  supposed  causes  of  action  in  respect  thereof,  that  thej'  the  defendants,  before  and 
at  the  time  of  the  committing  of  the  said  alleged  grievances  were,  and  still  are  the 
body  corporate  mentioned  in  a  certain  act  of  Parliament,  made  and  passed  in  the 
7  Will.  4,  intituled  "  An  Act  for  making  a  Railway  from  Shctiieli)  to  Potherham,"  *c., 
and  also  in  a  certain  other  act  of  Parliament,  made  and  passed  in  the  3  Vict.,  intituled 
"  An  Act  to  enable  the  Shefiield  and  Rotherham  Railway  Company  to  raise  a  further 
sum  of  Money,  and  to  amend  the  Act  relating  to  the  said  Railway."  And  the  defen- 
dants further  say,  that  the  said  land  so  in  the  possession  of  the  defendants  as  in  the 
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decliiiatioii  mentioned  was,  heforc  and  at  the  time  of  the  committing  of  the  said 
alleged  gi'ievances  to  which  this  plea  is  pleaded,  and  still  is,  land  purchased  by  the 
defendants  after  the  passing  of  the  said  tirst-mentioned  act  of  Parliament,  in  pursuance 
of  the  powers  and  provisions  therein  contained,  for  the  purpose  of  making  and  pro- 
viding a  certain  station,  waiehouses,  an<l  other  buildings  and  conveniences  for  receiving, 
depositing,  loading,  and  keeping  goods,  matters,  and  things  conveyed  and  intended 
to  l)e  conveyed  upon  the  said  railway  in  the  said  act  mentioned,  and  for  other 
purposes  connected  with  the  undertaking  thereby  authorized.  And  the  defendants 
further  say,  that  the  said  railway  station,  wall,  and  embankment  in  the  declaration 
mentioned,  were  so  erected,  made,  and  built  in  and  upon  the  said  land  as  in  the 
declaration  mentioned,  and  so  kept  and  continued  by  the  defendants,  as  therein 
mentioned,  in  the  bona  fide  execution  of  the  powers  by  the  said  first-mentioned  act 
granted,  and  for  the  purposes  and  according  to  the  provisions  and  restrictions  of  the 
same  act,  the  said  railway  station,  wall,  and  embankment  having  been  respectively 
adjudged  requisite,  and  having  been  constructed  and  made  by  the  [428]  defendants 
under  the  powers  and  provisions  of  the  said  act,  for  the  purpose  of  providing  a 
certain  station  and  yard,  buildings,  and  conveniences  for  the  purposes  of  the  said 
undertaking,  to  wit,  at  Rotherham  aforesaid,  at  the  tei'mination  of  the  said  railway 
there,  they  the  defendants  then  doing  as  little  damage  as  might  be  in  that  behalf. 
Verification. 

There  was  also  a  similar  plea  to  the  residue  of  the  declaration. 

Keplication  to  the  second  and  third  pleas,  that  the  said  messuages,  &c.,  in  the 
declaration  mentioned  are  houses  and  buildings  which  were  erected  before  the  30th 
day  of  November,  1835,  to  wit,  on  &c.,  and  that  the  said  several  grievances  in  the 
plea  mentioned  were  committed  by  the  defendants,  and  the  said  messuages,  &c.,  were 
thereby  so  injured  and  damaged  as  in  the  declaration  alleged,  without  the  consent 
in  writing  of  the  plaintiffs,  so  being  owners  of  the  said  several  messuages,  &c.,  as  in 
the  declaration  mentioned,  and  without  the  consent  in  writing  of  any  other  person 
interested  in  the  said  messuages,  &c. ;  and  that  the  said  mes.suages,  &c.,  were  not, 
nor  are  nor  were,  nor  are  any  of  them  or  any  part  thereof,  specified  in  the  schedule 
annexed  to  the  said  act  of  Parliament  of  the  7  Will.  4,  and  that  the  omission  of 
the  said  me.ssuages,  &c.,  from  the  said  schedule  did  not  proceed  from  mistake. 
Verification. 

General  demurrers,  and  joinders  in  demurrer. 

The  following  point  was  marked  for  argument  on  the  part  of  the  defendants : — 
That  the  railwaj^  station,  wall,  and  embankment  in  the  declaration  mentioned,  having 
been  (as  is  admitted  upon  the  pleadings)  erected  in  the  bona  fide  execution  of  the 
powers  of  the  defendants'  act  of  Parliament,  the  defendants  are  protected  by  such  act, 
and  particularly  by  the  5th  section  thereof,  from  being  sued  at  law  in  respect  of  such 
erection  ;  and  further,  that  the  20th  section  of  the  said  act  does  not  extend  or  apply 
to  injury  [429]  or  damage  of  the  description  and  character  of  that  alleged  in  the 
declaration. 

The  case  was  argued  on  a  former  day  in  these  sittings  (June  22)  by 

W.  H.  Watson,  in  support  of  the  demurrer.  The  company  are  not  liable  in  this 
action.  The  question  depends  upon  the  construction  to  be  put  on  the  20th  section 
of  the  act  of  Parliament,  6  &  7  Will.  4,  c.  cix.,  which  provides,  that  nothing  in  the 
act  contained  shall  authorize  the  company  to  take,  injure,  or  damage,  for  the  purposes 
of  this  act,  any  house  or  building  which  was  erected  on  or  before  the  30th  November, 
1835,  or  any  land  then  set  apart  and  used  as  a  garden,  &c.,  without  the  consent  in 
writing  of  the  owner  or  other  person  interested  therein,  other  than  such  as  are  specified 
in  the  schedule,  unless  the  omission  therefrom  proceeded  from  mistake,  &c.  The 
words  "injure  or  damage,"  in  this  clause,  have  reference  to  injury  or  damage  done  in 
the  course  of  taking  or  using  land,  &c.,  for  the  purpose  of  constructing  the  railway. 
The  clause  immediately  follows  those  by  which  the  compulsory  powers  of  entering 
upon  and  taking  land  are  vested  in  the  company,  and  operates  as  a  proviso  on  and 
limitation  of  those  powers.  The  plaintiffs  should  have  claimed  compensation  under 
the  35th  section,  which  contains  provisions  for  the  settling  all  differences  which  may 
arise  between  the  company  and  the  owners  and  occupiers  of  any  lands  which  shall  be 
taken,  used,  damaged,  or  injuriouslj'  affected  by  the  execution  of  any  of  the  powers 
thereby  granted,  and  for  the  payment  of  satisfaction  or  compensation,  as  well  for 
damages  already  sustained  as  for  future  temporary  or   perpetual,  or  any  recurring 


lOM.  &W.  430.         TURNER    r.  SHEFFIELD    AND    ROTHERHAM    RLY.  00.         539 

damages.     Difterent  words  being  used  in  the  two  clauses,  it  must  be  supposed  that 
they  are  employed  in  dili'ercut  senses  ;  and  the  words  "injuriously  affected  "  are  larger 
in  their  meaning  than  those  of  the  "iOth  section,  [430]  and  comprise  injnry  of  every 
description,  whether  done  in  the  taking  of  the  hind  or  not.     The  5th  section  gives 
the  general  power  to  enter  upon,  survey,  and  take  lands,  and  to  do  certain  acts  thereon, 
and  on  an}'  lands  adjoining  thereto,  necessary  for  making,  &c.,  the  railway  and  woi'ks, 
'•making  satisfaction  in  manner  hereinafter  mentioned  to  all  persons  interested  in  any 
lands  which  shall  lie  taken,  vised,  or  injured,  for  all  damages  to  be  by  them  sustained 
in  or  by  reason  of  the  execution  of  any  of  the  powei-s  thereby  granted."     Sect.  20 
uses  the  like  words— "to  take,  injure,  or  damage,  for  the  pin-poses  of  this  act."     In 
lie.r  V.  I'eam  (4  B.  &  Adol.  30  ;   1   Nov.  &  M.  690),  where,  under  an  act  authorizing 
a  company  to  make  a  railway  lietween  certain  points,  according  to  a  plan  deposited 
with  the  clerk  of  the  peace,  from  which  they  were  not  to  deviate  more  than  100  yards, 
and  to  use  locomotive  engines  thereon,  the  railway  was  made  parallel  and  adjacent  to 
an  ancient  highway,  and  in  some  places  came  within  five  yards  of  it;  on  indictment 
against  the  company  for  a  nuisance  to  the  highway,  by  frightening  the  horses  of 
persons  passing  along  it,  &c.,  it  was  held,  that  this  interference  with  the  rights  of  the 
public  must  be  taken  to  have  been  contemplated  and  sanctioned  by  the  legislature, 
since  the  words  authorizing  the  use  of  engines  were  unqualified,  and  therefore  that 
the  company  were  not  liable  to  indictment.     So  here,  the  act  of  Parliament  having 
given  the  company  an  unqualified  authority  to  make  these  ei-eetions,  it  is  not  unreason- 
able to  suppose  that,  by  reason  of  the  public  benefit  arising  from  the  railway,  the 
company  are  protected  from  actions  or  indictments,  and  that  the  only  remedy  of  parties 
whose  property  is  thus  affected  is  under  the  compensation  clause.     The  case  of  Reg. 
V.  Eastern  Counties  Raihvaij  Company,  on  the  Prosecution  of  Collingridge  (1  G.  &  D.  589), 
is  a  strong  authoiity  in  favour  of  the  defendants.     By  one  of  the  clauses  of  their  act 
(6  &  7  [431]  Will.  4,  c.  cvi.,  s.  9),  that  company  were  empowered  to  raise  or  lower 
roads,  making  satisfaction  in  manner  thereinafter  mentioned  to  all  persons  interested 
in  any  lands  which  should  be  taken,  used,  or  injured,  for  all  damages.     Then  another 
clause  (sect.  29),  "for  settling  all  differences  which  might  ari.se  between  the  company 
and  persons  interested  in  any  lands  which  should  or  might  be  taken,  used,  damaged, 
or  injuriously  aflected  by  the  execution  of   the   act,"  contained  provisions  for  the 
summoning  of  a  jury  to  inquire  into  the  amount  to  be  paid  by  way  of  satisfaction  for 
damages,  to  be  assessed  "  separately  from  the  value  of  the  land  so  to  be  taken  or  used 
as  aforesaid  : "  and  it  was  held,  that  although  the  directions  of  this  section  applied  in 
terms  to  compensation  for  such  land  only  as  should  be  taken,  and  to  the  ulterior 
damage  consequent  on  such  taking,  yet  the  clause  extended  also  to  a  case  where  the 
land  of  a  party  had  not  been  taken,  but  had  been  injuriously  affected  by  the  lowering 
of  a  road  in  front  of  it,  whereby  the  access  to  it  was  impeded.     In  that  case  damage 
similar  in  its  nature  to  the  present,  and  done  to  land  not  Inserted  in  the  schedule, 
was  held  to  be  within  the  terms  of  a  similar  compensation  clause.     And  it  is  beneficial 
to  both  parties  that  it  should  be  so.     If  an  action  be  maintainable,  this  erection  must 
be  abated  altogether,  although  declared  by  the  act  to  be  a  public  benefit.     All  parties 
have  notice,  by  the  depositing  of  the  plan,  and  the  advertisements  in  the  Gazette,  of 
the  intended  line  of  the  railway,  and  whether  their  houses  are  likely  to  be  affected  by 
the  use  of  it ;  and  the  compensation  clause  gives  them  a  permanent  and  complete 
remedy.     The  legislature  has  declared  this  railway  to  be,  when   finished,  a  public 
highway  :  can  it  then  be  liable  to  be  pulled  to  pieces  for  having  injuriously  affected 
some  land  lying  in  the  neighbourhood,  where,  perhaps,  such  injury  could   not  by 
possibility  be  foreseen, — as,  for  example,  in  the  case  of  a  well  corrupted  or  dried  up 
by  the  construction  of  the  line^     It  is  a  most  [432]  important  question  to  railway 
companies,  since,  if  the  action  be  maintainable,  there  is  no  limit  to  such  actions  until 
the  railway  be  discontinued  ;  nay,  the  party  may  himself  enter  and  abate  the  alleged 
nuisance,  by  pulling  down  the  station  and  embankment,  and  altogether  destroying 
the  railway.     With  respect  to  the  injury  by  the  drifting  of  the  dust,  that  cannot,  at 
all  events,  be  actionable,  unless  it  be  caused  by  negligence  in  the  construction  of  the 
works ;   not   for  the   mere  drifting    or  blowing    of    sand  in    dry  weather,  which  is 
necessarily  incident  to  the  use  of  the  railway  :  Twbervil  v.  Stamp  (1  Salk.  13),  Fanrjhan 
V.  Menlove  (3  Bing.  N.  C.  468  ;  4  Scott,  244). 

Crompton,  contrk     The  question  arising  on  both  the  pleas  is  precisely  the  same  ; 
the  complaint,  as  to  both  these  matters,  is  of  a  construction  of  the  defendants'  works, 
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wlicieliy  iiijiivv  is  dniic  to  the  freehold  of  the  house,  so  as  to  affeet  the  reversioner. 
It  is  aU()i;ethcr  a  (|Uostioti  as  to  the  projier  coiisti'iietion  of  the  20th  section,  and  it 
elearly  eaiiiiot  lie  a  case  within  the  compensation  clause,  unless  by  section  20  the 
compan\'  were  authorized  to  do  this  act.  It  is  an  established  rule,  that  private  acts 
of  Parliament  of  this  kind  are  in  the  nature  of  contracts  with  the  public,  and  are  to 
be  consti'ued  most  strongly  as  against  the  contracting  party  whose  words  they  are. 
And  it  is  submitted  that  the  true  construction  is,  that  with  respect  to  the  favoured 
cases  excepted  in  section  20,  the  parties  injured  are  left  to  their  common-law  remedy 
by  action.  Such  is  the  grammatical  construction  of  the  words,  and  why  are  they  to 
be  restrained  as  against  the  parties  using  them?  How  can  it  be  said  that  it  is  not  an 
injury  to  the  plaintitt's'  house?  It  is  avei'red  in  the  declaration,  and  that  is  confessed 
by  the  demurrer,  to  be  a  permanent  injuiy,  i.e.  to  the  reversion.  With  I'espect  to  the 
argument  ab  inconvenieuti,  that  applies  equally  against  the  company.  Suppose  in 
[433]  the  course  of  their  operations  a  well  wei'e  tapped  at  a  distance  of  two  miles, 
which  was  not  discovered  until  aftei'  the  lapse  of  the  si.x  months ;  in  that  case  the 
remedy  is  lost  altogether,  if  it  be  only  within  the  compensation  clause.  This,  however, 
is  purely  a  question  of  construction,  and  is  not  to  be  tried  by  a  balance  of  inconveniences. 
It  is  a  special  exception  in  favour  of  this  particular  class  of  houses,  for  the  very  object 
of  leaving  the  owners  to  the  exercise  of  their  common-law  rights.  The  20th  section 
is  not  merely  a  restriction  on  the  deviation  clauses,  but  is  a  prohibition  of  any  taking, 
injuring,  or  damaging  the  houses,  &c.,  therein  specified,  for  any  of  the  purposes  of  the 
act ;  and  if  such  injury  is  prohibited,  it  is  clear  that  the  compensation  clauses  do  not 
appl}',  as  they  can  only  be  applicable  to  the  cases  where  the  act  contemplates  that 
such  injury  is  to  be  committed.  The  case  is  brought  by  the  replication  within  the 
precise  terms  of  the  20th  section.  Is  it  an  injury  to  the  premises  1  That  is  distinctly 
admitted,  as  the  gist  of  the  action  is  such  an  injury  to  the  premises  as  to  affect  the 
reversion.  Is  it  an  injury  to  premises  excepted?  All  buildings  erected  before  the 
30th  November,  1835,  are  excepted,  and  these  were  built  before  that  date.  And  how 
can  the  Court  decide  against  the  replication,  without  repealing  that  exception  ? 

Watson,  ill  reply.  Compensation  clauses,  in  acts  of  this  nature,  have  always  been 
largely  construed  :  as,  foi-  example,  in  the  cases  relating  to  the  Hungerford  Market.(a) 
Here  the  legislature  must  have  contemplated  that  this  railway  would  pass  through 
a  town,  and  would  necessarily  do  some  injury  of  this  nature,  which  ought  to  be 
compensated. 

Cur.  adv.  vult. 

[434]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  question  raised  by  the  pleadings  in  this  case  is,  whether  the 
defendants  were  authorized  by  their  act,  in  constructing  their  railway  station,  to 
erect  a  station  and  embankment  so  near  to  the  house  of  the  plaintifl  as  to  obstruct  its 
lights,  and  cause  damage  to  it  by  the  dust  and  dirt  drifted  from  it,  such  house  having 
been  erected  before  the  30th  November,  1835,  the  house  not  having  been  specified  in 
the  schedule,  nor  omitted  therefrom  by  mistake,  and  no  consent  in  writing  to  the 
construction  of  the  station  or  embankment  having  been  obtained  from  the  plaintiflT, 
or  any  other  person  interested  in  the  house.  We  think  the  defendants  were  not 
authorized,  and  that  the  plaintitf  is  entitled  to  our  judgment. 

The  question  turns  on  the  20th  section  of  the  6  &  7  Will.  4,  c.  cix.  [His  Lord- 
ship read  it.]  Adopting  the  ordinary  grammatical  construction  of  the  clause,  the 
company  could  neither  take  the  house  in  question,  nor  do  any  act  by  which  it  should 
be  injured  or  damaged  ;  and  such  construction  certainly  ought  to  prevail,  unless  it 
lead  to  an  absurdity,  or  be  manifestly  repugnant  to  the  intention  of  the  legislature, 
as  collected  from  the  context,  in  which  case  the  language  may  be  modified  so  as  to 
obviate  such  absurdity,  or  cure  such  repugnance.  The  argument,  which  brought 
before  us  all  the  material  clauses  of  the  act,  and  pointed  out  some  inconveniences 
arising  from  construing  the  proviso  according  to  the  ordinary  sense  of  its  words,  has 
failed  to  convince  us  that  this  construction  is  repugnant  to  the  rest  of  the  act,  or  that 
any  absurdity  would  follow  if  it  were  adopted. 

There  is  no  doubt  some  inconvenience  to  the  company,  in  their  being  exposed  to 
actions  for  unforeseen  consequential  damages  arising  from  their  acts  to  houses,  build- 

(a)  Ex  parte  Farlow,  2  B.  &  Adol.  341 ;  Rex  v.  Hungerford  Market  Comimny,  4  B.  & 
Adol.  592  ;  1  Nev.  &  M.  404. 
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iiigs,  gardens,  &c.,  not  comprised  within  the  schedule,  as  by  stopping  springs 
communicating  with  them,  or  the  [435]  like  :  and  we  are  not  prepared  to  saj'  that 
such  inconvenience  may  not  aft'ord  a  ground,  in  those  cases  where  the  damage  could 
not  be  foreseen,  for  limiting  the  general  ex[)ression,  and  exempting  the  company  from 
liability  to  an  action,  leaving  to  the  party  injured  his  right  to  compensation  for  the 
damage  sustained.  On  that  point,  however,  we  j)ronoiuicc  no  judgment.  But  in  such  a 
case  as  this,  in  which  the  damage  could  have  been  foreseen  when  the  st;ition  and  eml)ank- 
mcnt  were  made,  we  see  no  reason  to  qualify  the  words  of  the  clause,  and  conseciuently 
the  company  are  liable  to  an  action  for  damaging  the  house  in  (luestion,  by  reason  of 
the  obstructing  of  its  lights,  and  the  nuisance  to  it  by  dust  and  dirt  from  the  erecting 
of  the  station  and  embankment  so  near  to  it.  As  this  house  was  erected  before  .'iOth 
November,  1(S35,  the  company  ought  to  have  considered,  before  the  act  was  passed, 
whether  the  construction  of  any  of  these  works  would  be  injurious  to  it,  and  caused 
it  to  be  inserted  in  the  schedule ;  and  if  that  had  been  done,  the  owner  of  the  house 
would  have  been  put  on  his  guard,  and  might  have  opposed  the  passing  of  the  act. 
It  was  the  fault  of  the  company  to  omit  it,  and  they  must  suH'cr  for  the  omission  ; 
and  as  they  cannot  now  be  permitted  to  purchase  the  house  directly  without  the 
owner's  consent,  so  they  cannot  be  allowed  to  buy  it  indirectly,  by  causing  its  lights 
to  be  obstructed,  and  then  leaving  the  owner  to  receive  compensation  uniier  the  act. 
Judgment  for  the  plaintiff. 

[436]  Wentworth  v.  Outhwaite  and  Others.  Exoh.  of  Pleas.  July  7,  1842. — 
H.  &  Co.,  of  Hull,  having  sold  to  W.,  of  Mickle}'  Mills,  near  Leeds,  twenty  mats 
of  flax,  they  were,  on  the  10th  of  August,  sent  by  railway  to  Leeds,  and  arrived 
at  the  defendants'  warehouse  at  Leeds,  where  it  was  the  custom  for  the  defen- 
dants to  receive  goods  sent  for  W.,  and  to  give  him  notice  of  their  arrival,  and 
for  him  to  send  his  carts  for  them.  On  the  16th  of  August,  W.  sent  his  cart 
and  took  away  ten  of  the  mats.  On  the  18th  of  August,  H.  &  Co.  .sold  to  W. 
twenty  other  mats  of  flax,  and  a  quantity  of  other  goods.  The  flax  was  sent  by 
railway  to  Leeds,  and  arrived  dulj'  at  the  defendants'  warehouse ;  the  other 
goods  were  sent  by  sloop  to  Boroughbridge.  On  the  arrival  of  this  flax  at  the 
defendants'  warehouse,  notice  was  given  to  W.  by  letter,  which  stated  that  unless 
the  goods  were  sent  for,  they  would  remain  there  at  warehouse  rents.  On  the 
23rd  of  August,  W.  sent  his  cart  and  took  away  ten  of  the  latter  mats,  and  left 
there  ten  of  the  mats  last  sent,  and  ten  of  the  former  On  the  8th  of  September, 
W.  having  become  insolvent,  the  goods  which  had  been  shipped  foi'  Borough- 
liridge  were  stopped  in  transitu  at  Hull ;  and  on  the  same  day  the  ten  mats  of 
flax  of  the  second  parcel  were  also  stopped  at  Leeds  by  H.  &  Co.  On  the  11th 
September  the  sheriff  entered,  and  seized  all  the  flax  in  the  defendants'  warehouse 
sent  by  H.  &  Co.,  under  an  execution  against  W.  On  the  15th  of  September, 
there  was  also  a  stoppage  by  H.  &  Co.  of  the  remaining  ten  mats  of  the  first 
parcel.  It  was  found  by  the  jury  at  the  trial,  that  the  parties  contemplated  that 
the  goods  were  to  be  used  for  the  purpose  of  manufacture  at  Mickley  Mills : — 
Held,  under  the  above  circumstances,  that  the  transitus  was  at  an  end  on  the 
arrival  of  the  goods  at  the  defendants'  warehouse. — Held,  also,  that  the  stoppage 
of  the  goods  which  had  been  shipped  to  go  to  Boioughbridge  had  not  the  effect 
of  revesting  the  property  in  the  parcel  of  flax  which  had  been  sent  to  the 
defendants'  warehouse  at  Leeds,  although  comprised  in  one  joint  contract  with 
the  other  goods. — Semble,  Lord  Abinger,  C.  B.,  dissentiente,  that  the  effect  of  a 
stoppage  in  transitu  is  not  to  rescind  tTie  contract,  but  only  to  replace  the  vendor 
in  the  same  position  as  if  he  had  not  parted  with  the  possession  of  the  goods. — 
Held,  that,  at  all  e\'ents,  the  vendor  had  no  right  to  retake  that  part  which  had 
arrived  at  its  journey's  end. 

[S.  C.  12  L.  J.  Ex.  172.  Applied,  C'omnlri/  v.  Ghchfone  (No.  2),  186S,  L.  R.  6  Eq.  50  ; 
Ex  parte  Chalmers;  In  re  Edwards,  1873,  L.  K.  8  Ch.  Ap.  292.  Discussed,  Ex  parte 
Gihbes ;  In  re  IFhitwoiih,  1875,  1  Ch.  D.  110.  Distinguished,  Ex  parte  Barrow; 
In  re  Wmsddl,  1877,  6  Ch.  D.  788.] 

Trover  by  the  sheriff  of  Yorkshire  for  twenty  mats  of  flax.     Pleas,  not  guilty  and 
not  possessed  ;  on  which  issues  were  joined. 
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At  the  trial  before  Pai-ke,  B  ,  at  the  last  Spring  Assizes  at  York,  it  appeared  that 
on  the  10th  of  August,  1841,  Messrs.  Hill  &  Co.  of  Hull,  having  sold  to  a  Mr. 
Weatherall,  of  Mickloy  Mills,  a  place  al)out  thirty  miles  from  Leeds,  twenty  mats  of 
flax,  they  were  forwarded  by  railway  to  Leeds,  and  duly  arrived  at  the  warehouse  of 
the  defendants  (who  are  carriers)  at  that  town  ;  and  on  the  )  6th  of  August, 
^Veathcrall  sent  his  cart  there  and  took  away  ten  of  the  mats.  It  appeared  that  the 
\varehouse  was  a  large  shed  at  or  near  the  railway  terminus  at  Leeds,  and  that  it  was 
the  custom  for  the  defendants  to  give  notice  of  the  arrival  of  goods  at  their  warehouse 
to  Weatherall,  who  sent  his  waggons  or  carts  for  them,  and  carried  them  to  Mickley 
Mills.  On  the  18th  of  August,  there  was  another  sale  by  Hill  &  Co.  to  Weatherall 
of  20  other  mats  of  flax,  and  a  quantity  of  other  goods.  The  flax  was  sent  by  railway 
to  Leeds,  and  duly  arrived  at  the  defendants'  warehouse,  and  the  [437]  other  goods 
were  sent  by  sloop  to  Boroughbridge.  On  the  arrival  of  the  different  parcels  of  flax 
at  the  defendants'  warehouse,  notice  was  given  to  Weatherall  by  letter,  which  stated, 
that  unless  the  goods  were  sent  for,  they  would  remain  there  at  warehouse  rents.  No 
rent  was  however  charged  to  or  paid  by  Weatherall.  On  the  23rd  of  August, 
Weatherall  sent  his  waggon  and  took  away  ten  of  the  latter  mats,  and  left  there  ten 
of  the  mats  last  sent  and  ten  of  the  former.  Previously  to  the  8th  of  September 
Weatherall  became  bankrupt,  and  on  that  day,  the  goods  which  had  been  shipped  for 
Boroughbridge  were  stopped  in  transitu  on  board  the  sloop  at  Hull.  On  the  same 
day  the  ten  mats  of  the  second  parcel  vrere  also  stopped  at  Leeds.  On  the  11th  of 
September,  the  .sheriff"  entered  and  seized  all  the  flax  in  the  defendants'  warehouse 
sent  by  Hill  &  Co.,  under  an  execution  against  Weatherall  at  the  suit  of  Terry  &  Co., 
but  the  officers  saw  only  the  ten  mats  last  sent.  The  defendants  agreed  to  hold  them 
for  the  sheriff",  on  an  indemnity  being  given.  On  the  15th  of  September,  there  was  a 
stoppage  by  Hill  &  Co.  of  the  remaining  ten  mats  of  the  first  parcel. 

'The  question  at  the  trial  was,  whether  Hill  &  Co.  had  a  right  to  stop  the  goods, 
on  the  ground  that  the  transitus  was  not  at  an  end  upon  their  arrival  at  the  defendant's 
warehouse.  The  plaintiff's  counsel  contended  that  it  was  at  an  end,  and  that  the 
defendant's  warehouse  was  constructively  the  warehouse  of  Weatherall  himself.  The 
jury,  in  answer  to  a  question  put  by  the  learned  Judge,  found  that  the  parties  contem- 
plated that  the  flax  was  to  be  used  for  the  purpose  of  manufacture  at  Mickley  Mills. 
His  Lordship  directed  the  jury  to  find  a  verdict  for  the  plaintiff",  reserving  the  question 
of  law  for  the  opinion  of  this  Court.  The  jury  having  accordingly  found  a  verdict 
for  the  plaintiff",  Baines,  in  Easter  Term  last,  obtained  a  rule  to  shew  cause  why  a 
nonsuit  should  not  be  entered  ;  against  which  rule 

[438]  Dundas  and  Crompton,  in  Trinity  Term  (May  28),  shewed  cause.  First, 
the  transitus  was  at  an  end  on  the  arrival  of  the  goods  at  the  defendant's  warehouse 
at  Leeds.  That  was  constructively  the  warehouse  of  Weatherall  himself  ;  the  goods 
were  kept  there  for  him,  and  if  he  did  not  send  for  them  upon  notice  of  their  arrival, 
he  was  to  pay  warehouse  rent.  The  cases  on  this  subject  are  collected  in  the  note  to 
Lkliharroiu  v.  Mason,  in  Smith's  Leading  Cases  (pages  431-435),  and  there  the  rule 
derived  from  all  the  cases  is  stated  to  be  "  that  the  goods  are  in  transitu  so  long  as 
they  are  in  the  hands  of  the  carrier  as  such,  whether  he  was  or  was  not  appointed  by  the 
consignee,  and  also  so  long  as  they  remain  in  any  place  of  deposit  connected  with 
their  transmission.  But  that,  if  after  their  arrival  at  their  place  of  destination,  they 
be  warehoused  with  the  carrier,  whose  store  the  vendee  uses  as  his  own,  or  if  they  be 
warehoused  with  the  vendor  himself,  and  rent  be  paid  to  him  for  them,  that  puts  an 
end  to  the  right  to  stop  in  transitu."  For  this  position  the  author  cites  numerous 
authorities,  and  amongst  others  AUan  v.  Grripper  (2  C.  &  J.  218  ;  2  Tyrw.  217),  and 
Rkhanison  v.  Go.s.s  (3  Bos.  &  Pull.  127).  Li  the  former  ease,  Bayley,  B.,  in  giving  his 
judgment,  cites  Foster  v.  Frampton  (6  B.  &  Cr.  107  ;  2  D.  &  R.  108),  and  says,  "it  was 
there  decided  that  when  a  vendee,  for  his  own  convenience,  had  desired  the  carrier  to 
let  the  goods  remain  in  the  carrier's  warehouse  until  he  should  I'eoeive  further  directions, 
the  transitus  was  to  be  considered  at  an  end,  and  the  vendor  w-as  not  entitled  to  stop 
in  transitu  on  the  insolvency  of  the  vendee."  And  in  Bichardsmi  v.  Goss,  where  A. 
shipped  goods  to  London  to  the  order  of  B.,  but  before  their  arrival,  B.  became  in  insol- 
vent circumstances  ;  the  goods,  however,  arrived  at  the  wharf  of  C,  where  goods 
shipped  for  B.  were  usually  landed,  and  kept  till  sent  for  by  him,  the  Court  appears  to 
[439]  have  been  of  opinion  that  the  goods  were  no  longer  in  transitu  when  they 
arrived  at  C.'s  whaif,  where  they  were  usually  landed  and  kept.     In  the  present  case, 


10  M.  &  W.  410.  WENTWORTir    r.  OUTUWAITE  543 

the  goods  having  been  transmitted  by  raih-oiid  to  Leeds,  arrived  at  the  defendants' 
warehouse,  where  they  were  kept  for  the  consignee,  and  it  was  for  his  conveiiicnco 
that  the  delivery  to  him  was  postponed.  That  brings  the  case  clearly  within  the  rule 
laid  down  by  Bayley,  J.,  in  Foster  v.  Framptm  (6  B.  &  C.  108).  He  thei-e  says, 
"  Where  a  man  orders  goods  to  be  delivered  at  a  particular  place,  the  transitus 
continues  until  they  are  delivered  to  the  consignee  at  that  place ;  but  that  must  be 
understood  of  a  delivery  in  the  ordinary  course  of  business ;  for  if  the  consignee, 
before  the  goods  reach  their  ultimate  destination,  postpones  the  delivery,  or  does  any 
act  which  is  equivalent  to  taking  actual  possession  of  them,  the  transitus  is  at  an  end." 
And  Holroyd,  J.,  there  puts  this  very  case.  He  says,  "The  transit  of  the  goods  was 
at  an  end  by  the  act  of  the  consignee's  treating  the  goods  as  his  own  property,  taking 
part  to  his  own  premises,  and  directing  the  other  part  to  remain  in  the  warehouse  of 
the  carrier.  From  that  moment  the  latter  ceased  to  be  a  carrier,  and  became  a  mere 
bailee."  The  judgment  of  Littledale,  J.,  is  to  the  same  effect.  The  present  is  even  a 
stronger  case,  for  there  the  consignee  only  took  samples,  whereas  here  half  of  each 
parcel  was  taken.  In  Roioe  v.  Fickford  (8  Taunt.  83  ;  1  Moore,  526),  a  trader  in 
London  was  in  the  habit  of  purchasing  goods  at  Manchestei',  and  exporting  them  to 
the  continent  soon  after  their  arrival  in  London.  The  goods  so  consigned  to  him 
remained  in  the  waggon  office  of  the  defendants,  who  were  carriers,  until  they  were 
removed  by  his  agent  for  the  purpose  of  being  shipped.  A  consignment  of  goods  for 
the  trader  was  delivered  to  the  defendants  on  the  9th  and  12th  of  August.  On  the 
14th  and  17th  the  goods  [440]  arrived  at  the  waggon-oftice  of  the  defendants  ;  on  the 
16th  or  17th  the  trader  became  bankrupt,  and  on  the  19th  notice  of  non-delivery  to 
the  bankrupt  was  given  by  the  consignor  to  the  defendants,  who,  according  to  order 
on  the  21st,  delivered  the  goods  to  a  third  house ;  and  it  was  held,  that  the  assignees 
of  the  bankrupt  were  entitled  to  recover  the  goods  deposited  with  the  defendants,  and 
that  the  right  of  the  consignor  to  stoppage  in  transitu  ceased  on  the  arrival  of  the 
goods  at  the  waggon-office  of  the  defendants  in  London.  That  case  is  identical  with 
the  present,  except  that  this  is  stronger ;  for  there  the  journey  was  not  at  an  end,  as 
the  goods  were  to  go  abroad.  Unless  something  remains  to  be  done  by  the  carrier, 
the  transitus  is  at  an  end  upon  the  arrival  of  the  goods  at  his  warehouse.  Here 
nothing  remained  to  be  done  by  the  carrier,  for  the  goods  were  not  to  be  forwarded, 
but  to  be  sent  for  by  the  consignee.  He  might  either  have  sold  them  there,  or  given 
them  a  new  destination.  In  James  v.  Giiffin  (2  M.  &  W.  6),  Parke,  B.,  says,  "  The 
actual  delivery  to  the  vendee  or  his  agent,  which  puts  an  end  to  the  transitus  or  state 
of  passage,  may  be  at  the  vendee's  own  warehouse,  or  at  a  place  which  he  uses  as  his 
own,  though  belonging  to  another,  for  the  deposit  of  goods ;  Scott  v.  Pettit  (3  B.  &  P. 
469),  Rmoe  v.  Fickford;  or  at  a  place  where  he  means  the  goods  to  remain,  until  a 
fresh  destination  is  communicated  to  them  by  orders  from  himself ;  Dimn  v.  Baldtven 
(5  P]ast,  175) ;  or  it  may  be  by  the  vendee's  taking  possession  by  himself  or  his  agent, 
at  some  point  short  of  the  original  intended  place  of  destination."  It  may  be  said  on 
the  other  side,  that  there  was  to  be  a  further  transit  to  jMickley  Mills  ;  but  that  was 
not  so,  as  the  consignee  was  to  take  them  there  in  his  own  carts. 

Secondly,  the  consignee  had  in  fact  taken  away  part  of  the  goods  sold  under  one 
entire  contract,  and  there  are  [441]  manj'  authorities  to  shew  that  in  such  case  the 
right  to  stop  in  transitu  is  gone.  Thus,  in  Hammowl  v.  Anderson  (1  N.  &  K.  69),  a 
number  of  Ijales  of  bacon,  then  lying  at  a  wharf,  having  been  sold  for  an  entire  sum, 
to  be  paid  for  by  a  bill  at  two  months,  an  order  was  given  to  the  wharfinger  to  deliver 
them  to  the  vendee,  who  went  to  the  wharf,  weighed  the  whole,  and  took  away 
several  bales,  and  then  became  bankrupt,  whereupon  the  vendor,  within  ten  days  from 
the  time  of  the  sale,  ordered  the  wharfinger  not  to  deliver  the  remainder.  By  the 
custom  of  the  trade,  the  charges  of  warehousing  were  to  be  paid  by  the  vendor  for 
fourteen  days  after  the  sale.  It  was  held  that  the  vendee  had  taken  possession  of  the 
whole,  and  that  the  vendor  had  no  right  to  stop  what  remained  in  the  hands  of  the 
wharfinger.  [I'arke,  B.  In  this  case  there  was  a  clear  intention  to  separate  the  part 
taken  as  the  cart  would  not  hold  more.  Alderson,  B.  The  consignee  takes  away 
part  of  the  goods,  after  he  knows  that  they  are  lying  at  his  risk,  and  at  a  rent  in  the 
defendants'  warehouse.]  In  Slulei/  v.  Heyivard  (2  H.  Bl.  504),  A.  shipped  goods  by 
the  order  and  on  the  account  of  B.,  to  be  i)aid  for  at  a  future  day,  and  bills  of  lading 
were  accordingly  signed  by  the  master  of  the  ship  ;  one  of  the  bills  was  immediately 
.transmitted  to  B.,  who,  before  the  arrival  of  the  ship  at  the  place  of  destination,  sold 
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the  goods  and  indorsed  the  bill  of  lading  to  C.  After  the  arrival  of  the  ship,  and  a 
delivery  of  part  of  the  goods  to  the  agent  of  C,  B.  became  bankrupt,  without  having 
paid  A.  the  price  of  the  goods ;  and  it  was  held  that  by  this  delivery  the  ti'aiisitus 
was  at  an  end  as  to  the  whole  of  the  goods.  Bctis  v.  Gillions  (2  Ad.  &  Ell.  57  ;  4  Nev. 
&  M.  64)  is  to  the  same  etlect.  At  all  events,  the  plaintiff  is  entitled  to  recover  ten 
mats,  as  the  sheriff  seized  the  whole  twenty  mats  before  the  consignors  stopped  the 
other  ten. 

Thii'dly,  it  is  said  that  as  another  part  of  the  goods,  which  [442]  were  sent  by 
rivei'  navigation  to  Boroughbridge,  were  stopped  in  due  time,  and  the  whole  was  con- 
tained in  one  joint  contract,  it  had  the  effect  of  rescinding  the  contract,  and  revesting 
the  property  in  the  whole  in  the  consignor.  But  that  cannot  be  so ;  the  authorities 
are  stiong  against  the  effect  of  the  stoppage  being  to  rescind  the  contract ;  and  even 
if  the  stoppage  had  that  effect  in  general,  the  point  does  not  arise  in  the  present  case, 
as  here  the  stoppage  of  part  of  the  goods  could  at  most  only  have  the  effect  of  rescind- 
ing the  contract  pro  tanto,  and  revesting  the  property  in  the  last-mentioned  portion 
of  the  goods. 

Baines,  Martin,  and  Liddell,  in  support  of  the  rule.  The  rule  is,  that  an  unpaid 
vendor  has  always  a  right  to  stop  the  goods  which  he  has  forwarded  to  the  vendee 
under  a  contract  of  sale,  whilst  they  are  on  their  transitus,  in  the  event  of  the  vendee 
becoming  insolvent.  Here  the  twenty  mats  which  were  stopped  at  Leeds  on  the  8th 
of  September,  wei'C  merely  at  the  warehouse  of  the  carriers  on  their  way  to  the 
consignee  at  Mickley  Mills,  the  place  of  their  ultimate  destination,  and  the  vendor 
had  therefore  a  right  to  stop  them.  Lord  Tenterden,  in  his  Treatise  on  Shipping 
(page  464,  6th  edit.),  states  the  true  principle  applicable  to  these  cases.  He  there 
says,  "  Goods  are  deemed  to  be  in  transitu,  not  only  while  they  remain  in  the  posses- 
sion of  the  cai'rier,  whether  by  water  or  land,  and  although  such  carrier  may  have 
been  named  and  appointed  by  the  consignee  ;  but  also  where  they  are  in  any  place  of 
deposit  connected  with  the  transmission  and  delivery  of  them,  and  until  they  arrive 
at  the  actual  or  constructive  possession  of  the  consignee,  at  the  place  named  by  the 
buyer  to  the  seller  as  their  destination.  But  if  the  consignee,  before  the  goods  reach 
their  ultimate  destination,  does  any  act  which  is  equivalent  to  taking  actual  posses- 
sion of  them,  the  transitus  is  at  an  [443]  end."  Here  the  place  contemplated  between 
these  parties  as  the  destination  of  the  goods  was  Mickley  Mills,  and  the  vendee  had 
done  no  act  equivalent  to  taking  possession  of  them.  According,  therefore,  to  the 
principle  laid  down  by  Lord  Tenterden,  nothing  less  than  an  actual  arrival  at  the  place 
of  destination  would  take  away  the  vendor's  right  to  stop  the  goods.  In  Stokes  v.  La 
Riviere,  which  is  quoted  in  the  argument  in  Bohtlingk  v.  Inglis  (3  East,  397),  Lord 
Mansfield  is  stated  to  have  said,  "  No  point  is  more  clear,  than  that  if  goods  are  sold 
and  the  price  not  paid,  the  seller  may  stop  them  in  transitu,  I  mean  in  every  sort  of 
passage  to  the  hands  of  the  buyers."  Have  these  goods  come  into  the  actual  posses- 
sion of  the  consignee  1  Clearly  not.  But  then  it  is  said  that  they  were  constructively 
in  his  possession,  as  he  was  to  send  for  them,  and  they  were  there  lying  at  a  rent  until 
he  did  so.  But  there  was  nothing  to  shew  that  any  actual  rent  had  been  agreed  to 
be  paid,  or  ever  was  paid.  The  letter  which  the  defendants  sent  to  the  consignee, 
stating  that  unless  the  goods  were  taken  away,  they  would  remain  at  warehouse  rent, 
did  not  constitute  the  dealing  between  the  parties,  since  there  was  no  assent  to  it  on 
the  part  of  the  consignee  ;  and  the  defendants  made  no  demand  for  rent  when  the 
sheriff  seized  the  goods,  neither  was  it  shewn  that  they  had  ever  received  any  rent  on 
former  dealings  between  them  and  Weatherall.  It  was  the  practice,  no  doubt,  for 
Weatherall  to  send  his  cart  to  fetch  the  goods  from  Leeds,  but  the  vendors  knew 
nothing  of  that.  The  original  destination  was  Mickley  Mills,  and  nothing  took  place 
subsequently  to  alter  it.  [Parke,  B.  Would  not  Weatherall  have  been  liable  for 
warehouse  rent?]  No;  it  is  submitted  he  would  not,  as  it  had  not  been  the  course 
of  dealing  between  them.  [Parke,  B.  If  from  the  notice  Weatherall  might  be  liable 
to  warehouse  rent,  the  defendants'  not  insisting  on  it  may  have  [444]  been  a  forbear- 
ance to  enforce  the  right,  rather  than  the  absence  of  the  right  itself.]  But  that  cannot 
affect  the  right  to  stop  in  transitu.  In  Mmiey  v.  Hai/{S  Man.  &  Ky.  396),  it  was  held 
that  the  right  of  the  vendor  to  stop  in  transitu  is  paramount  to  any  lien  against  the 
purchaser.  It  was  there  uiged  in  argument,  that  a  wharfinger  had  a  general  lien  :  to 
which  Bayley,  J.,  answers,  "Not  upon  goods  which  are  going  forward  to  anothe 
place  ; "  and  Parke,  J.,  says,  "  Not  against  a  party  who  has  a  right  to  stop  in  transitu.'' 
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And  Bayley,  J.,  afterwards  adds,  "  A  wharfinger  can  derive  a  title  to  a  general  lien 
only  b}'  contract,  but  here  the  plaintitl's  claim  paramount  Gamble  (the  consignee),  the 
party  with  whom  such  contract  must  have  been  made."  The  stoppage  was  in  this  case 
complete,  according  to  the  principle  laid  down  by  Lord  Abingcr,  C.  B.,  in  Gihxon  v. 
Cnrnitliers  (8  M.  &  W.  321).  His  Lordship  there  entered  into  a  complete  investigation 
of  the  law  on  this  subject,  and  although  ho  dissented  from  the  rest  of  the  Court  upon 
another  point,  there  was  no  ditl'erence  of  opinion  in  this  respect.  He  goes  through  all  the 
cases,  and  amongst  others  adverts  to  Ilanaon  v.  Mei/er  (6  East,  614),  and  states  that,  as 
far  as  that  decision  goes,  "  it  is  a  decision  that  the  assignees  of  the  bankrupt  vendee 
can  have  no  pioperty,  as  against  the  vendor,  in  any  part  of  the  goods  which  have  not 
been  actually  delivei'ed,  or  of  which  the  transitus  has  not  terminated."  And  he  adds, 
that  although  by  the  law  of  England  the  contract  for  sale,  and  delivery  to  a  carrier, 
transfer  the  property  from  the  vendor  to  the  vendee,  yet  nevertheless  the  vendee,  if  insol- 
vent, cannot  maintain  an  action  of  trover  against  the  vendor  or  his  agent,  if  the  vendor 
before  the  arrival  of  the  goods  at  their  destination,  take  measures  to  prevent  their 
delivery  to  the  vendee.  The  true  question  in  these  cases  is,  had  the  goods  arrived  at 
the  destination  given  by  the  vendee  to  the  vendor?  and  here  they  clearly  had  not,  for 
[445]  Mickley  Mills  was  that  place  of  destination.  Although  it  had  been  the  practice 
for  \\'e,-itherail  to  send  his  cart  for  the  goods,  the  vendors  knew  nothing  of  it.  [Pai-ke,  B. 
It  did  not  appear  that  the  defendants  ever  sent  the  goods  to  Mickley  Mills.  The  finding 
of  the  jury  was,  that  the  parties  contemplated  that  the  flax  was  to  be  used  at  Mickley 
Mills,  but  it  is  not  said  that  that  was  mentioned  as  the  place  of  destination.]  The  true 
ground  of  the  right  of  stoppage  in  transitu  is  that  on  which  it  is  put  by  Lord  Abinger 
in  Gihon  v.  Carnithers,  namely,  that  it  is  no  part  of  the  contract,  but  that  the  law  gives 
the  right.  [Lord  Abinger,  C.  B.  But  is  it  not  open  to  the  party  to  shew  the  fact  as 
to  where  the  vendee  intended  the  goods  to  be  brought?  Parke,  B.  The  ultimate  place 
of  destination  is  that  place  to  which  the  carrier  is  to  carry  the  goods,  and  where  the 
vendee  is  to  receive  them.]  In  IVhiiehead  v.  Anderson  (9  Mee.  &  W.  534),  Parke,  B., 
in  delivering  the  judgment  of  the  Court,  lays  down  the  law  as  clearly  settled,  "  that 
the  unpaid  vendor  has  a  right  to  retake  the  goods  before  they  have  arrived  at  the 
destination  originally  contemplated  by  the  purchaser,  unless  in  the  meantime  they  have 
come  to  the  actual  or  constructive  possession  of  the  vendee."  It  is  admitted,  that  if 
it  had  been  communicated  to  the  vendors  that  the  vendee  was  to  send  for  the  goods 
to  Leeds,  that  would  be  the  terminus  of  the  transit,  and  the  place  of  destination  ;  but 
it  was  not  so.  The  case  falls  precisely  within  the  principle  laid  down  by  the  Court  in 
Jame!<  v.  GriJ/in.  There  Parke,  B.,  says  (page  635),  "  Suppose  the  vendee  to  order  goods 
which  he  purchased  to  be  left  at  an  inn,  which  was  also  the  receiving  house  of  a  carrier, 
for  the  purpose  of  being  forwarded  to  his  own  residence,  their  intended  place  of  destina- 
tion ;  but  from  the  non  disclosure  by  the  vendor  of  that  purpose,  the  innkeeper  supposed 
that  he  was  to  keep  the  goods  till  the  vendee  came  himself  for  them,  or  [446]  ordered 
them  to  be  sent  elsewhere.  There  is  no  doubt,  I  apprehend,  that  notwithstanding  such 
ignorance  of  the  innkeeper  of  his  real  character,  the  transitus  would  not  be  at  an  end 
whilst  the  goods  were  in  the  innkeeper's  possession."  No  case  can  be  more  applicable 
to  the  present  than  the  case  there  supposed.  And  Lord  Abinger,  C.  B.,  said  (page  636), 
"  that  as  long  as  the  goods  had  not  come  into  the  actual  possession  of  the  bankrupt,  or 
to  the  possession  of  some  immediate  agent,  who  was  finally  to  receive  them  on  his 
account,  the  transitus  still  continued,  and  therefore  it  was  competent  to  the  vendor  to 
stop  them  in  transitu."  The  cases  of  Foster  v.  Frampton  and  Fioive  v.  Pichfcrrd,  which 
have  been  cited  on  the  other  side,  ai'e  distinguishable.  In  those  cases  the  consignee 
had  no  warehouse,  and  the  goods  were  not  small  parcels,  but  large  hogsheads,  which 
necessarily  required  a  warehouse  to  receive  them  in.  And  as  was  observed  of  the 
latter  case  by  Bayley,  J.,  in  Coates  v.  Railton  (6  B.  &  Cr.  426),  "The  vendor  had  sent 
the  goods  to  the  place  where  he  was  dii'ected  by  the  vendee  to  send  them,  and  it  was 
then  at  the  option  of  the  latter  to  send  them  to  any  place  on  the  continent.  Thei'e 
was  no  ulteiior  place  of  destination  named  to  the  vendor."  And  he  adds,  "The 
principle  to  be  deduced  from  these  cases  is,  that  the  transitus  is  not  at  an  end  until 
the  goods  have  reached  the  place  named  by  the  buyer  to  the  seller  as  the  place  of  their 
destination."  The  jury  here  could  not  have  found  that  the  parties  contemplated  that 
the  goods  were  to  go  to  Mickley  Mills  to  be  manufactured,  unless  they  thought  that 
that  was  the  place  of  their  destination.     [Parke,  B.     Suppose  the  goods  had  been  put 
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into  WeatheruH's  ciirt,  ;uk1  it  was  conveying  them  to  Mickley  Mills?]  That  would 
fall  within  a  (liHercnt  prineijjle  ;  there  the  goods  would  have  come  into  the  actual 
possession  of  the  vendee,  which  is  one  of  the  exceptions.  So  in  the  case  of  Ilammowl  v. 
Anderson,  the  vendee  [447]  had  taken  possession  of  the  whole,  and  the  right  of  stoppage 
was  therefore  gone. 

Secondly,  it  is  said  there  has  been  a  part  delivery  of  the  goods,  and  that  that 
amounted  to  a  taking  possession  of  the  whole  by  the  consignee,  whereby  the  right  of 
stoppage  in  transitu  was  gone.  But  this  case  is  distinguishable  from  those  which 
have  been  cited  on  the  other  side,  and  even  if  it  be  not,  the  rule  has  been  of  late  very 
much  restricted.  In  Jones  v.  Jones  (8  M.  &  W.  431,  4-12),  where  there  had  been  a  part 
delivery  of  the  goods,  the  question  is  stated  to  be  quo  animo  the  act  is  done  ;  whether 
with  the  intention  of  taking  the  possession  and  dominion  of  the  whole  of  the  goods 
or  not.  And  Parke,  B.,  there  says,  "The  taking  of  samples  is  an  equivocal  act:  it 
might  be  that  he  took  them  in  order  to  ascertain  whether  he  could  dispose  of  any 
part  of  the  goods  there,  without  intending  thereby  to  take  actual  possession.  Again, 
the  actual  delivery  of  the  140  sacks  is  not  sufficient ;  it  is  no  more  than  a  delivery  of 
140  sacks  to  a  purchaser  of  140,  and  not  done  with  a  view  to  take  possession  of  the 
whole."  In  Dixon  v.  Yates  (5  B.  &  Adol.  313;  2  Nev.  &  Man.  177),  where  also  there 
had  been  a  part  delivery,  it  was  held  that  the  vendee  never  had  acquired  the  actual 
possession  of  the  goods.  There  all  the  cases  were  fully  cited  in  the  argument,  but 
Littledale,  J.,  says,  "Then  it  is  said  there  was  a  part  delivery  here,  and  that  that  in 
point  of  law  operated  as  a  constructive  delivery  of  the  whole.  But  that  rule  is  confined 
to  cases  where  the  delivery  of  part  is  intended  to  be  a  delivery  of  the  whole."  There 
■was  here  no  such  part  delivery. 

But  thirdly,  even  if  the  transitus  was  at  an  end  on  the  arrival  of  the  goods  at  the 
defendants'  warehouse,  there  was  here  a  stoppage  of  that  part  of  the  goods  which  had 
been  shipped  to  go  to  Boroughbridge,  and  as  they  were  included  in  one  joint  conti'act 
with  the  flax  last  sent,  the  stop-[448]-page  of  that  part  had  the  effect  of  rescinding 
the  contract,  and  revesting  the  whole  in  the  vendor.  If  the  effect  of  a  stoppage  in 
transitu  is  to  rescind  the  contract,  (and  it  is  submitted  that  it  is),  the  vendors  are 
entitled  to  the  whole  of  the  goods  comprised  in  the  contract.  There  is  no  authority 
against  its  having  that  effect,  but  the  cases  lean  rather  to  the  contrary,  though  the 
point  has  never  yet  been  expressly  decided.  In  Edwards  v.  Brewer  (2  M.  &  W.  379), 
Parke,  B.,  says,  "  Whether  the  effect  of  the  stoppage  in  transitu  be  to  rescind  the 
contract,  or  merely  to  revest  the  lien,  does  not  seem  to  be  quite  settled  ; "  and  he  refers 
to  Clay  V.  Harrison  (10  B.  &  C.  99).  And  in  James  v.  Grriffin  (id.  632)  he  also  says, 
"  Whether  this  act  of  retaking  rescinds  the  contract,  or  merely  restores  the  right  of 
possession,  can  hardly  as  yet  be  considered  as  finally  determined."  [Lord  Abinger,  C  B. 
Surely  the  stoppage  in  transitu  can  only  aff'ect  such  of  the  goods  as  are  actually  stopped.] 
It  is  submitted  that  a  stoppage  of  any  part  of  the  goods  operates  as  a  stoppage  of  all 
that  have  not  actually  come  to  the  hands  of  the  vendee.  In  Clay  v.  Harrison,  the 
Court  seems  rather  to  have  been  of  opinion  that  by  a  stoppage  in  transitu  the  contract 
was  rescinded.  [Parke,  B.  That  certainly  was  not  the  decision  of  the  Court.]  In 
that  case  Patteson  says  in  argument,  "  By  the  common  law  the  property  in  goods 
passes  by  the  sale;  if  payment  is  to  be  made  immediately,  the  vendor  has  a  right  to 
hold  them  till  payment  is  made  ;  but  if  credit  is  given  he  cannot  do  so  ; "  upon  which 
Bayley,  J.,  says,  "Does  not  the  vendor  by  stopping  in  transitu  abandon  all  rights 
that  he  had  against  the  purchaser?"  from  which  it  may  be  inferred  that  the  learned 
Judge  thought  it  had  the  effect  of  rescinding  the  contract.  Patteson  in  answer  cites 
Kymer  v.  Suuvrcropp  (1  Camp.  109)  ;  but  that  was  a  case  of  lien,  and  not  of  stoppage 
in  transitu.  But  there  is  no  case  which  decides  that  a  man  can  stop  in  transitu,  and 
maintain  an  ac-[449]-tion  for  the  price  of  the  parcel  which  has  been  delivered.  In 
Liu  V.  Cou'ley  (7  Taunt.  170),  Gibbs,  C.  J.,  says,  "The  law  of  stoppage  in  transitu 
says,  that  the  property  which  was  before  in  the  bankrupt  may  be  revested  in  the 
seller  by  notice  to  the  carrier.  The  plaintiffs  give  that  notice  to  the  carrier,  and 
thereby  revest  the  property.  Before  such  notice  to  the  carrier  to  stop  the  goods, 
the  purchaser  may  bring  trover  for  them  ;  after  such  notice,  the  seller  may  biing 
trover."  It  appears  clearly  from  those  expressions,  that  his  opinion  was  that  not 
merely  the  possession  was  regained,  but  the  property'  was  revested.  The  judgment 
of  Lord  Abinger,  C.  B.,  in  Gibson  v.  Carruthers,  also  plainly  shews  that  his  Lordship 
thought  that  a  stoppage  in  transitu  had  the  effect  of  rescinding  the  contract.     If  such 
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be  its  effect,  its  operation  here  was  to  revest  the  property  at  all  events  in  the  ten  ni.its 
last  sent,  which  had  not  been  delivered  by  the  defendants. 

Loud  Abingkk,  C.  B.  It  seems  to  me  that  a  great  part  of  the  very  learned 
ai'gument  which  we  have  heard  turns  npon  a  question  of  fact,  whether  Leeds  was  the 
place  of  destination  to  which  the  goods  were  to  be  sent.  It  may  be  the  place  of 
destination  at  which  the  goods  are  to  be  at  the  consignee's  risk,  and  I  think  that  in 
this  case  it  was  the  place  where  they  were  to  be  at  his  risk  until  he  sent  for  them  ; 
and  if  so,  and  they  were  not  to  be  forwarded  by  the  defendants,  that  was  a  place  of 
agency  to  receive  the  goods,  and  consequently  the  transitus  was  at  an  end.  As  to 
the  question  whether  the  stoppage  in  transitu  had  the  effect  of  rescinding  the  contract, 
and  revesting  the  property  in  the  ten  mats  which  liad  not  been  delivered,  we  wish  to 
take  time  to  consider. 

Parke,  B.  I  entirely  concur  in  the  opinion  which  has  been  expressed  by  my 
Lord  Chief  LJaron  on  the  principal  [450]  question,  that  the  transitus  was  at  an  end. 
It  may  be  considered  as  having  been  at  an  end,  both  because  the  goods  had  come  into 
the  constructive  possession  of  the  vendee,  and  because  they  had  arrived  at  their  place 
of  destination.  lu  the  judgment  in  IFhilehead  v.  Anderson  (9  M.  &  W.  534),  the 
Court  say,  "  A  case  of  constructive  possession  is,  where  the  carrier  enters  expressly, 
or  by  implication,  into  a  new  agreement,  distinct  from  the  original  contract  for 
carriage,  to  hold  the  goods  for  the  consignee  as  his  agent,  not  for  the  purpose  of 
expediting  them  to  the  place  of  original  destination  pursuant  to  that  contract,  but  in 
a  new  character,  for  the  purpose  of  custody  on  his  account,  and  subject  to  some  new 
or  further  order  to  be  given  to  him."  That  is  applicable  to  the  present  case.  When 
the  goods  arrived  at  Leeds,  and  notice  was  sent  to  Weatherall  of  their  arrival,  and 
that  he  was  to  pay  rent,  the  carriers  held  them,  not  as  agents  for  forwarding  them, 
but  for  their  safe  custody,  and  they  were  constructively  in  the  possession  of  the 
vendee. 

Again,  I  think  the  goods  had  arrived  at  their  place  of  destination,  for  that,  as  I 
understand,  means  the  place  to  which  they  were  to  be  conveyed,  by  the  carriers  and 
where  the}'  would  remain  unless  fresh  oi'ders  should  be  given  for  their  subsequent 
disposition.  In  this  respect  the  case  falls  within  the  principle  of  Diron  v.  Bahlwen 
(5  East,  175,  182),  in  which  Lord  Ellenborough  lays  down  the  doctrine,  that  the 
transitus  is  completely  at  an  end  when  the  goods  arrive  at  an  agent's,  who  is  to  keep 
them  until  he  receives  the  further  orders  of  the  vendee.  After  referring  to  the  several 
cases  on  this  subject,  he  says,  "  In  those  cases,  the  goods  had  so  far  gotten  to  the  end 
of  their  journey  that  they  waited  for  new  orders  from  the  purchaser  to  put  them  again 
in  motion,  to  communicate  to  them  another  substantive  destination,  and  without  such 
orders  they  would  continue  stationary."  That  appeals  to  have  been  the  case  [451] 
in  the  present  instance.  The  parcels  of  flax  were  to  remain  stationary  at  the  defen- 
dants' warehouse  till  a  further  direction  should  be  given  by  Weatherall,  by  an  order 
to  deliver  to  a  purchaser,  or  to  forward  to  himself  by  a  new  conveyance,  and,  if  no 
further  orders  had  been  given,  they  would  have  continued  there.  I  am  of  opinion, 
that  on  this  ground  the  transitus  was  at  an  end,  on  the  arrival  of  the  goods  at  Leeds. 
Whether  the  effect  of  the  stoppage  of  that  part  which  had  not  arrived  at  its  destina- 
tion was  to  rescind  the  contract,  or  only  to  place  the  vendor  in  the  same  position  as 
if  he  had  not  parted  with  the  goods,  I  wish  to  take  time  to  consider. 

Alderson,  B.,  and  Eolfe,  B.,  concurred. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case,  the  Court,  consisting  of  my  Lord  Chief  Baron,  and  my 
Brothers  Alderson  and  Rolfe,  and  myself,  have  already  expressed  a  unanimous  opinion, 
that  the  transitus  of  the  goods  was  at  an  end  on  their  arrival  at  the  warehouse  at  Leeds, 
that  being  the  place  to  which  the  consignee  intended  them  to  be  conveyed  by  the 
carrier,  and  where  they  would  stop  unless  the  consignee  should  direct  what  further 
should  be  done  with  them.  One  point  only  was  reserved  for  consideration,  namely, 
the  eilect  of  a  stoppage  of  part  of  the  goods  contained  in  one  joint  conti'act,  before 
the  seizuie  by  the  plaintiff'.  Several  parcels  of  goods  were  purchased  under  one  entire 
contract  from  Hill  &  Co.,  at  Hull,  by  the  consignee,  living  at  Mickley,  about  thirty 
miles  from  Leeds.  A  part — two  packages — were  forwarded  by  the  railroad  to  Leeds, 
and  arrived  on  the  20th  of  August.  One  of  these  packages  was  taken  to  Mickley 
Mills  by  the  consignee  on  the  23rd  of  August.     The  remaining  [452]  package  was 
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seized  by  the  sheriff,  the  plaintiff,  on  the  11th  of  September.  But  in  the  mean  time 
some  remaining  parcels,  comprised  in  the  same  contract,  which  were  forwarded  by 
water-cari'iage  to  Boi'oughbridge,  were  stopped  in  transitu  on  the  8th  September,  and 
it  was  contended  for  the  defendants,  that  this  had  the  effect  of  revesting  in  the  con- 
signor, at  that  time,  all  the  parcels  contained  in  that  contract,  and,  amongst  others, 
that  seized  by  the  sherilf  on  the  llth  September.  We  are  all  of  opinion  that  this 
objection  to  the  plaintiH's  right  to  recover,  in  respect  of  the  last-mentioned  parcel, 
cannot  prevail. 

What  the  effect  of  stoppage  in  transitu  is,  whether  entirely  to  rescind  the  contract, 
or  only  to  replace  the  vendor  in  the  same  position  as  if  he  had  not  parted  with  the 
possession,  and  entitle  him  to  hold  the  goods  until  the  price  be  paid  down,  is  a  point 
not  yet  finally  decided,  and  there  are  difficulties  attending  each  construction.  If  the 
latter  supposition  be  adopted  (as  most  of  us  are  strongly  inclined  to  think  it  ought  to 
be,  on  the  weight  of  authority),  the  vendor  is  entitled  to  retain  the  part  actually 
stopped  in  transitu  till  he  is  paid  the  price  of  the  whole,  but  has  no  right  to  retake 
that  which  has  arrived  at  its  journey's  end.  His  right  of  lien  on  the  part  stopped  is 
revested,  but  no  more.  My  Lord  Chief  Baron  has  expressed  an  opinion,  to  which  he 
still  adhei-es,  that  the  contract  is  rescinded  by  a  stoppage  in  transitu,  but  he  does  not 
think  that  this  affects  the  I'ight  of  the  vendee  to  letain  that  portion  of  the  goods 
which  have  been  actually  delivered  to  him,  or,  in  other  words,  have  reached  the  place 
of  their  destination,  more  especially  when  the  goods  and  the  price  may  be  apportioned, 
as  in  the  present  case,  and  a  new  contract  be  implied  from  the  actual  delivery  and 
retention  of  a  part.  In  either  view  of  the  subject,  the  stoppage  of  that  portion  of  the 
goods  conveyed  by  water  affords  no  defence. 

The  rule  must  therefore  be  discharged. 

Rule  discharged. 

[453]  Trott  v.  Smith,  Executor  of  Kiehard  Edwards,  Deceased.  Exch.  of  Pleas. 
June  17,  1842. — Declaration  in  covenant  stated,  that  by  an  indentnre  of  assign- 
ment of  certain  leasehold  premises,  between  the  plaintiff,  the  defendant's  testator, 
and  W.,  the  testator  for  himself,  his  executors,  &c.,  covenanted  with  the  plaintiff 
to  pay  to  W.  the  sum  of  12001.,  and  interest.  By  the  indenture  as  set  out  in  the 
plea  on  oyer,  it  appeared  that  the  plaintifl'  had  mortgaged  the  premises  to  W., 
with  a  proviso  that  if  the  plaintiff,  his  executors,  &c.,  six  months  after  demand 
in  writing,  should  pay  the  12001.  to  W.,  W.  would  reconvey  :  that  the  assignment 
by  the  plaintiff  to  the  testator  was  subject  to  the  above  indentui'e  of  mortgage 
to  W.,  and  to  the  payment  to  him  of  the  said  sum  of  12001.  There  was  then  a 
general  covenant  for  payment  by  the  testator  to  W.  of  the  said  sum  of  12001. 
'The  plea  then  alleged,  that  no  demand  in  writing  of  payment  of  the  sum  of  12001. 
was  made  upon  the  plaintiff: — Held,  on  demurrer  to  the  plea,  that  the  declaration 
was  bad,  since,  as  no  demand  of  payment  had  been  made  by  W.  on  the  plaintiff 
pursuant  to  the  proviso,  the  money  was  not  due,  and  the  defendant  was  not  liable 
on  his  covenant. 

[S.  C.  2  Dowl.  (N.  S.)  278;  12  L.  J.  Ex.  186.     See  further,  1 2  M.  &  W.  688.] 

Covenant.  The  declaration  stated,  that  whereas  theretofore,  in  the  lifetime  of  the 
said  Richard  Edwards,  to  wit,  on  the  20th  July,  1825,  by  an  indenture  then  made 
between  the  plaintifl'  of  the  first  part,  the  said  R.  Edwai'ds  of  the  second  part,  and 
one  W.  J.  Wilton  of  the  third  part  (which  said  indenture,  sealed  with  the  seal  of  the 
•said  R.  E.,  being  in  the  possession  of  the  defendant,  the  plaintiff  cannot  produce  to 
the  court  here),  after  reciting,  amongst  other  things,  that  the  plaintiff  had  contracted 
and  agreed  with  the  said  R.  Edwards  for  the  absolute  sale  to  him  of  certain  premises, 
particularly  mentioned  and  described  in  the  said  indenture,  at  and  for  the  price  or 
sum  of  £1500  sterling,  out  of  which  said  sum  of  £1500  was  to  be  deducted  a  certain 
principal  sum  of  £1  200,  secured  to  the  .said  W.  J.  Wilton  as  thereinbefore  mentioned  ; 
the  said  R.  Edwards  did  for  himself,  his  heirs,  executors,  administrators,  and  assigns, 
covenant,  promise,  and  agree  with  and  to  the  plaintiff,  that  he  the  said  R.  Edwards, 
his  executors,  &c.,  or  some  or  one  of  them,  should  and  would  well  and  truly  pay  or 
cause  to  be  paid  unto  the  said  W.  J.  Wilton  the  said  principal  sum  of  £1200,  and  all 
interest    due,  accruing,  and  growing    due  on  the  same  ;  as  by    the  said  indenture, 
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reference  being  tliereunto  h.-id,  will,  amongst  other  things,  more  fully  ajipcar.  Never- 
theless the  plaintiH'  in  fact  says  that  although  afterwards  and  after  the  making  of  the 
said  indenture,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  20th  day 
of  November,  1841,  a  large  [454]  sum  of  money,  lo  wit,  the  sum  of  £1500,  being  the 
amount  of  the  principal  money  and  interest  secured  by  the  said  indenture,  became  due 
and  owing  under  and  by  virtue  of  the  same  indenture,  and  still  remains  wholly  due 
and  unjjaid  ;  yet  the  said  K.  Edwards  in  his  lifetime  did  not  nor  woidd,  nor  did  nor 
would  the  defendant,  as  such  exeoutor  as  afoiesaid,  since  the  death  of  the  said 
R.  Edwards,  well  and  truly  pay  or  cause  to  be  paid  the  same  or  any  part  thereof, 
according  to  the  tenor,  true  eflect,  and  meaning  of  the  said  indenture  ;  but  on  the 
contrary  thereof,  he  the  saiii  \i.  lidwards  in  his  lifetime  wholly  neglected  and  lefused, 
and  the  said  defendant  as  such  executor  as  aforesaid  since  the  death  of  the  said 
K.  Edwards  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse,  to  pay 
the  same,  or  any  part  thereof,  either  to  the  said  plaintiff  or  the  said  W.  J.  Wilton  ; 
and  the  said  sum  of  £1500  still  remains  wholly  (lue,  owing,  and  unpaid,  contrary  to 
the  tenor  and  effect,  true  intent  and  meaning  of  the  said  indenture,  and  of  the  said 
covenant  of  the  said  K.  Edwards  so  by  him  in  that  behalf  made  as  aforesaid,  &e. 

First  plea,  non  est  factum. 

The  second  plea,  set  out  the  indenture  in  h;ec  verlia,   from   which  it  appeared 
that  the  indenture  declared  or  recited  an  indenture  dated  the  29th   March,  1824,  and 
made  between  H.  G.  Start  of  the  one  part,  and  the  plaintiff  of  the  other  part,  by 
which  the  said  H.  C.  Sturt  demised  the  premises  therein  mentioned,  to  hold  the  same 
to  the  plaintitt',  his  executors,  &c.,  from  Michaelmas  Day,  1822,  for  the  terra  of  sixty- 
four  years,  at  the  rent  therein  mentioned.     And  the  indenture  also  I'ecited,  that  by 
indenture  of  mortgage  dated  the  15th  of  May,  1824,  and  made  between  the  plaintiff 
of  the  one  part,  and  John  Towgood  and  William  Wingtield  of  the  other  part,  it  was 
witnessed,  that  in  consideration  of  £600  by  Towgood  and   Wingtield   paid   to  the 
plaintiff,  he  the  plaintiff  did  thereby  covenant  with  the  said  Towgood   and   [455] 
Wingfield  that  he  would  pay  unto  them  the  said  sum   of  £600,  with  the  interest 
for  the  same.      And  it  was  by  the  indenture  of   the    15th  of   May,    1824,  fui'ther 
witnessed,  that  he  the  plaintiff  did  grant,  bargain,  sell,  and  demise  unto  the  said 
John  Towgood  and  William   Wingtield,  their  executors,  &c.,  the  premises  comprised 
in  the  said  recited  indentuie  of  lease,  to  hold  the  same  unto  the  said  John  Towgood 
and  William  Wingfield,  their  executors,  &c.,  for  all  the  residue  of  the  .said  tei'm  of 
sixty-four  years,  except  the  last  four  days  thereof,  upon  certain  trusts  therein  par- 
ticularly expressed,  for  the  better  securing  the  repayment  of  the  said  sum  of  £600 
and  interest.     And  the  indenture  also  recited,  that  by  another  indenture  of  mortgage, 
bearing  date  the  12th  April,  1825,  and  made  between  the  plaintiff  of  the  first  part, 
the  said  John  Towgood  and  William  Wingtield  of  the  second  part,  and  the  said  W.  J. 
Wilton  of  the  third  part,  after  reciting  that  the  said  John  Towgood  and  William 
Wingfield   had  required  part  of  the  said  sum  of  £600,  and  that  the  plaintiff  had 
requested  the  .said  W.  J.  \Vilton  to  lend  him  the  sum  of  £1200,  as  well  for  the  purpose 
of  enabling  him  to  pay  off  the  said  sum  of  £600  as  for  other  occasions,  which  the 
said  W.  J.  Wilton  had  agreed  to  do  upon  having  the  repayment  thereof  with  interest 
secured  to  him  in  manner  thereinafter  mentioned  ;  it  was  witnessed,  that  in  considera- 
tion of  £600  by  the  said  W.  J.  Wilton  to  the  said  J.  Towgood  and  W.  Wingheld 
paid,  and  also  in  consideration  of  the  sum  of  £600  to  the  plaintifl'  paid  by  the  said 
W.  J.  Wilton,  they  the  said  J.  Towgood  and  W.  Wingtield,  at  the  request  and  by 
the  direction  of  the  plaintiff,  did  bargain,  sell,  assign,  transfer,  and  set  over,  and  the 
plaintiff  did  assign,  ratify,  and  confirm  unto  the  W.  J.  Wilton,  his  executors,  &c.,  the 
premises  comprised  in  and  demised  by  the  said  first  thereinbefore  recited  indenture 
of  lease,  with  their  appurtenances,  together  with  the  same  indenture  of  lease  and  the 
said  indenture  [456]  of  mortgage,  to  hold  the  same  unto  the  said  W.  J.  Wilton,  his 
executors,  &c.,  thenceforth  for  all  the  residue  of  the  said  term  of  sixty-four  years 
therein,  upon  certain  trusts  therein  mentioned  ;  (that  is  to  say)  in  trust  for  the  plaintiff, 
his  executors,  &c.  to  hold  the  said  premises,  and  to  receive  the  rents,  issues  and  profits 
thereof,  until  default  should  be  made  in  payment  of  the  sum  of  £1200  or  the  interest 
thereof,  or  some  part  thereof,  contrary  to  the  covenant  for  that  purpose  thereinafter 
contained,  with  power  for  the  said  W.  J.   Wilton  to  sell  and  dispose  of  the  same 
premises  and  every  or  any  part  thereof,  in  case  default  should  be  made  in  payment 
of  the  said  principal  sum  or  the  interest  thereof,  or  any  part  thereof,  contrary  to  the 
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proviso  or  covenant  for  that  purpose  thereinafter  contained  ;  with  a  proviso  therein 

contained,  that  if  the  phiintill,  his  oxecntors  &c.  or  any  of  them,  sliould,  immediately 

after  the  expiration  of  six  ealendar  months  next  after  demand  should  l)c  mafle  of 

payment  of  the  said  sum  of  £1200,  (such  demand  to  be  in  writing,  but  not  to  be  good 

and  valid  unless  made  after  the   12th  day  of  April,  1828)   pay  unto  the  said  W.  J. 

Wilton,  his  executors  &c.,  the  sum  of  £1200,  with  interest  in  the  mean  time  for  the 

same  after  the  rate  of  £5  per  cent  per  annum  half-yearly,  on  the  days,  at  the  place, 

and  in  manner  in  the  said  indenture  expressed  for  payment  thereof,  then  the  said 

W.  J.  Wilton,  his  executors  &c.,  should  at  the  request,  costs,  and  charges  of  the 

plaintiff,  his  executors  &c.,  assign   the  said   premises  with   the  appurtenances  unto 

the  plaintiff',  his   executors  &c.,  or  as  he  or  they  should   direct  or  appoint,  freed 

from   all   incumbrances   done   or   committed   by    him    the   said    W.    J.   Wilton,   his 

executors  &c.,  in  the  meantime  ;  as  in  and  by  the  said  several  hereinbefore  in  part 

recited  indentures   will  more  fully  appear.       And  the  indenture  also  recited,  that 

the  plaintitt'  had  contracted  and  agreed  with  the  said  K.  Edwards  for  the  absolute 

sale  to   him  of  the  said   lease,   and   the    premises   therein    described,  at    the    price 

of  £1500  sterling,  out  of  which  said  sum  of  £1-500  was  to   be  deducted   the  said 

[457]  pi'iucipal  sum  of  £1200  secured  by  the  said  hereinbefore  in  part  recited  indenture 

of  mortgage  to  the  said  W.  J.  Wilton,  and  all  interest  thereon  up  to  the  7th  day  of 

that  instant  July  :  that  the  interest  on  the  said  sum  of  £1200  up  to  the  said  7th  day 

of  July  amounted  to  the  sum  of  141.  2s.  9d.,  making  together  with  the  principal  sum 

the  sum  of  12141.  2s.  9d.,  and  no  other  money  was  then  due  and  owing  by  the  said 

plaintiff  unto  the  said  W.  J.  Wilton  on  the  said  premises.     After  the  above  recitals, 

it  was  by  the  said  indenture  witnessed,  that  in  pursuance  of  the  said  agreement,  and 

in  consideration  of  the  sum  of  12141.  2s.  9d.  so  owing  as  aforesaid  for  principal  money 

and  interest  upon  or  by  virtue  of  the  said  thereinbefore  in  part  recited  indenture  of 

mortgage  to  the  said  W.  J.  Wilton  as  aforesaid,  and  also  for  and  in  consideration  of 

the  further  sum  of  2851.  17s.  3d.,  making  together  with  the  .said  sum  of  12141.  2s.  9d. 

so  due  and  owing  as  aforesaid,  the  whole  of  the  said  purchase  money  or  sum  of  £1500 

to  him  the  plaintifl"  in  hand  paid  by  the  said  R.  Edwards,  he  the  plaintifl'  did  grant, 

bargain,  sell,  assign,  transfer  and  set  over  unto  the  said  R.  Edwards,  his  executors, 

&c.  the  said  premises  in  and  by  the  said  thereinbefore  in  part  recited  indenture  of 

lease  demised  and  comprised ;    to  hold    the  same  unto  the  said  R.   Edwards,  his 

executors  &e.,  for  and  during  all  the  rest,  residue  and  remainder  then  to  come  and 

unexpired  of  and  in  the  said  term  of  sixty-four  years  therein  granted  by  the  said 

thereinbefore  in  part  recited  indenture  of  lease,  suljject  nevertheless  to  the  payment 

of  the  rent  and  to  the  observance  and  performance  of  the  covenants  therein  reserved 

and  contained,  and  on  the  part  of  the  tenant,  lessee,  or  assignee  of  the  said  premises 

to  be  paid,  observed  and  performed,  and  also  subject  to  the  said  hereinbefore  in  part 

recited  indenture  of  mortgage  to  the  said  W.  J.  Wilton  of  the  12th  day  of  April, 

1825,  and  to  the  payment  of  the  said  principal  sum  of  £1200  thereby  secured,  and 

all  interest  to  accrue  [458]  and  grow  due  in  respect  of  the  said  sum  from  the  12th 

day  of  April  last  past. 

The  indenture  then  contained  the  usual  covenants  of  title,  which  were  set  forth, 
and  then  followed  the  covenant  on  which  the  plaintiff  declared,  which  was,  that  "he 
the  said  Richard  Edwards,  his  executors  &c.,  shall  and  will  well  and  truly  pay  or 
cause  to  be  paid  unto  the  said  W.  J.  Wilton,  his  executors  &c.,  the  said  principal  sum 
of  12001.,  and  all  interest  due  and  to  accrue  due  for  the  same."  The  plea  then 
alleged,  that  after  the  breaches  of  covenant  in  the  declaration  mentioned,  to  wit, 
on  the  24th  day  of  October,  1825,  the  plaintiff  became  bankrupt  (setting  forth  the 
proceedings  in  bankruptcy).  It  then  alleged,  that  afterwards,  to  wit,  on  the  24th 
of  June,  1826,  the  plaintiif'  duly  obtained  his  certificate  of  conformity  under  the  com- 
mission, and  that  it  was  duly  allowed  by  the  Lord  Chancellor.  And  the  defendant 
further  says,  that  the  said  sum  of  12001.  so  covenanted  to  be  paid  by  the  plaintiff"  to 
the  said  W.  J.  Wilton  became  due  and  payable  to  the  said  W.  J.  Wilton,  according 
to  the  true  intent  and  meaning  of  the  covenant  in  the  said  indentui'e  of  the  17th 
April,  1825,  before  the  plaintiff  became  a  bankrupt  as  aforesaid,  to  wit,  on  the  20th 
July,  1825.     Verification. 

The  third  plea  began  by  alleging,  that  the  indenture  in  the  declaration  mentioned 
was  at  the  time  of  the  making  thereof  in  the  words  and  figures  in  the  plea  of  the 
defendant  by  him  secondly  above  pleaded  and  set  forth.     And  the  defendant  further 
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says,  that  the  proviso  and  covenant  coiiluiiied  in  the  said  indeiitui'c  of  tho  iL'th  day  of 
April,  1^25,  and  referred  to  in  tho  said  indenture  in  tho  doclaration  niontionod  as  tlio 
proviso  and  covenant  for  tho  payment  by  tho  said  (a)  K.  Edwards  to  tho  said  W.  J. 
Wilton  of  the  said  sum  of  12001.  and  interest,  were  at  tho  said  time  of  the  makinj;;  of 
the  said  indenture  of  the  TJth  [459]  April,  1825,  in  the  wocds  and  figures  following,  that 
is  to  say,  "  Provided  always,  and  it  is  hereby  declared  and  agreed,  that  if  the  said 
Thomas  Trott,  his  executors  &c.,  or  any  of  them,  shall  and  do  immodiatoly  after  tho 
expiration  of  six  calendar  months  next  after  demand  shall  be  made  of  tho  payment 
of  the  said  sum  of  12001.  (such  demand  to  be  in  writing  and  delivered  to  the  said 
Thomas  Trott,  his  executors,  &c.,  or  left  at  his  or  their  usual  or  last  known  usual 
place  or  places  of  abode,  but  no  such  demand  to  bo  good  and  valid  unless  made  after 
the  12th  day  of  April,  1828),  well  and  truly  pay  or  cause  to  be  paid  vnito  the  said 
W.  J.  Wilton,  his  executors,  &c.,  at  or  in  the  common  dining  hall  of  Lincoln's  Inn,  the 
sum  of  12001.,  together  with  interest  in  the  mean  time  for  the  same  after  the  I'ato  of 
51.  per  centum  per  annum,  by  two  equal  half-yearly  payments  in  the  year,  viz.  on  the 
12th  day  of  October  and  tho  12th  day  of  April  in  each  and  every  year,  and  the  iirst 
payment  of  such  interest  to  be  begun  and  be  made  on  the  12th  day  of  October  next 
ensuing  the  day  of  the  date  of  these  presents,  without  making  any  deduction  or 
abatement,  either  out  of  tho  said  principal  money  or  the  interest  thereof,  for  or  on 
any  account  whatsoever,  then  and  in  such  case  he  the  said  W.  J.  Wilton,  his 
executors,  &c.,  shall  and  will,  at  the  request,  costs  and  charges  of  the  said  Thomas 
Trott,  his  executors  &c.,  assign  the  said  premises  [describing  them]  unto  him  the  said 
Thomas  Trott,  his  executors  &c.,  or  as  he  or  they  shall  direct  or  appoint,  and  also  the 
said  indenture  of  lease  of  the  29th  day  of  March,  1824,  and  the  said  indenture  of 
mortgage,  free  fi'om  all  incumbrances  in  the  mean  time  to  be  made,  done,  or  committed 
by  him  the  said  W.  J.  Wilton,  his  executors,  &c.,  or  any  of  them,  any  thing  herein- 
before contained  to  the  contrary  notwithstanding.  And  the  said  Thomas  Trott,  for 
himself,  his  executors,  &c.,  doth  hereby  covenant,  promise,  and  agree  with  and  to 
the  said  W.  J.  Wilton,  his  exe-[460]-cutors  &c.,  that  he  the  said  Thomas  Trott,  his 
heirs,  executors,  &c.,  shall  and  will  well  and  truly  pay  or  cause  to  be  paid  unto  the 
said  W.  J.  Wilton,  his  executors  &c.,  the  said  principal  sum  of  12001.,  with  interest 
for  the  same  after  the  rate  aforesaid,  at  the  time  and  in  the  manner  hereinbefore 
appointed  for  payment  thereof,  without  making  any  deduction  or  abatement  thereout 
for  or  on  any  account  whatsoever."  And  the  defendant  further  says,  that  no  demand 
in  writing  of  the  payment  of  the  said  sum  of  12001.,  or  of  any  interest  thereon,  or  of 
any  part  thereof,  was  delivered  to  the  plaintiff,  or  left  at  his  usual  or  last  known  usual 
place  or  places  of  abode,  six  calendar  months  before  tho  commencement  of  this  suit, 
or  at  any  time  before  the  commencement  of  this  suit.     Verification. 

To  tho  second  plea  the  plaintifl"  demurred,  assigning  for  causes,  that  it  had  not 
confessed  and  avoided,  or  traversed  and  denied,  that  the  said  E.  Edwards  did  for  him- 
self, his  heirs  &c.,  covenant  &c.  as  in  tho  declaration  mentioned,  and  also  that  the 
defendant  had  by  his  second  plea  tendered  an  immaterial  issue,  viz.  whether  the 
plaintiff'  did  or  did  not  become  bankrupt ;  and  that  although  it  professes  to  be  an 
answer  to  the  whole  of  tho  declaration,  it  does  not  in  truth  contain  any  answer  to  it. 

The  plaintiff  also  demurred  to  the  third  plea  on  the  same  general  grounds  of 
objection  as  those  taken  to  the  second  plea  ;  and  also  that  the  defendant  had  tendered 
an  issue  as  to  whether  tho  indenture  of  the  12th  of  April,  1825,  did  or  did  not 
contain  the  proviso  in  the  third  plea  mentioned. 

The  defendant's  point  marked  for  argument  was,  that  the  declaration  was  bad,  for  not 
showing  where  or  how  the  sum  covenanted  to  be  paid  was  payable,  and  for  other  causes. 

Ogle,  in  support  of  the  demurrer.  The  declaration  is  good  and  the  pleas  are  bad. 
The  declaration  alleges  that  [461]  the  defendant's  testator,  in  the  assignment  made 
by  the  plaintiff'  to  him,  covenanted  with  the  plaintiff'  to  pay  Wilton  the  sum  of  £1200, 
and  all  interest  due  and  to  accrue  due  thereon.  That  assignment  was  certainly  made 
subject  to  tho  said  mortgage  between  the  plaintiff'  and  Wilton,  which  contained  a 
proviso  that  if  the  plaintiff'  paid  the  principal  money  and  interest  to  Wilton  six 
months  after  demand,  Wilton  should  assign  the  premises.  The  question  therefore  is, 
whether  Edwards  or  his  executor  were  bound  to  pay  Wilton  immediately,  or  not  until 
six  months'  demand  of  payment  has  been  made.     The  plaintiff'  contends,  that  tho 

(a)  Sic.  It  should  be  "  by  the  plaintiff  to  Wilton." 
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assignment  to  Edwards,  containing  a  general  covenant,  was  not  clogged  with  the 
covenant  in  the  mortgage  deed  between  the  plaintiff  and  Wilton,  and  that  the  money 
was  therefore  payable  hy  the  defendant's  testator  on  demand.  He  then  contended 
that  the  second  plea  was  bad,  and  cited  JVinch  v.  Kceky  (IT.  K.  G19),  Carfn'ider  \. 
Manidl  (3  B.  &  P.  40),  Beckham  v.  Drake  (8  M.  &  W.  846),  Dmuierjidd  v.  Thomas 
(9  Ad.  &  Ell.  292  ;  1  P.  &  D.  287),  Gardiner  v.  Howe  (2  8im.  &  8tu.'346), 

Atherton,  contra.  The  second  plea  is  an  answer  to  the  action.  All  the  cases 
shew,  that  a  plea  of  the  plaintiff's  bankruptcy  is  good,  unless  the  possibility  of  a 
beneficial  interest  in  the  bankrupt  is  excluded,  either  on  the  face  of  the  declaration 
and  plea,  or  by  a  replication  to  that  effect.  This  appears  from  the  cases  cited  on  the 
other  side.  The  ordinary  plea  sets  up  the  plaintiff's  bankruptcy,  and  the  replication 
shews  him  to  be  a  mere  trustee.  Here  there  is  no  replication  ;  and,  for  anything  that 
appears  on  the  declaration  and  plea,  the  plaintiff  may  have  had  a  beneficial 
interest  in  this  contract,  which  would  pass  to  his  assignees.  By  breach  of  Edward's 
covenant,  the  plaintiff  ma}'  have  [462]  been  called  on  to  pay,  and  may  have  paid  the 
money — which  would  be  a  damage,  and  diminish  the  estate. 

The  third  plea  shews  the  declaration  to  be  bad.  A  contract  can  only  be  set  out 
in  one  of  two  ways ;  either  in  the  very  words  of  it,  or  according  to  the  legal  effect. 
Here  the  plaintiff  undertakes  to  set  it  out  according  to  its  legal  effect;  but  the  record 
shews  that  he  has  not  set  it  out  correctly,  and  that  he  has  omitted  material  averments 
in  support  of  the  action.  The  plaintiff  has  declared  that  the  defendant  covenanted 
to  pay  the  money  generally,  whereas  the  covenant  (as  it  appears  on  oyer  of  the 
indenture)  was  qualified  by  the  proviso,  that  if  Trott  should  pay  the  money  to  Wiltou 
after  the  expiration  of  six  months  after  a  written  demand,  he  would  assign  the 
premises  and  the  house  to  the  plaintiff.  That  is  a  ground  of  general  demurrer, 
which  the  defendant  may  now  avail  himself  of ;  the  whole  of  the  indenture  declared 
on  being,  by  the  statement  of  it  on  the  oyer,  made  part  of  the  declaration.  The 
plaintifl',  on  such  a  covenant  as  the  declaration  discloses,  would  not  have  been  bound 
to  shew  that  any  demand  had  been  made  in  compliance  with  the  proviso.  And  yet, 
that  the  parties  to  the  covenant  intended  that  such  a  demand  should  precede  the 
payment  of  the  money,  is  clear  from  the  considerations  following : — The  money  was 
due  to  Wilton  :  Edwards  took  the  premises  .assigned  to  him,  subject  (in  express 
terms)  to  the  mortgage  to  Wilton,  and  to  payment  of  the  money  payable  to  him ; 
and  Wilton  was  entitled  to  have  the  money  advanced  by  him  continued  on  the 
security  given  to  him  by  the  plaintiff'  until  1828;  whereas,  if  the  construction 
contended  for  on  the  other  side  is  correct,  repayment  of  the  principal  and  interest 
might  have  been  forced  upon  Wilton  in  the  year,  182-5.  It  cannot  be  said  that 
Edwards  was  bound  to  pay  immediately,  and  yet  that  he  could  not  on  his  part  insist 
on  Wilton's  accepting  payment.  But,  even  taking  the  covenant  [463]  as  declared  on, 
it  must  mean  that  the  money  was  to  be  payable  in  a  reasonable  time ;  and  there  is  no 
averment  of  the  lapse  of  such  period  before  action. 

Ogle  replied. 

Parke,  B.  It  is  unnecessary  to  express  any  opinion  on  the  demurrer  to  the 
second  plea,  because  we  are  clearly  of  opinion  that  the  declaration  is  bad  ;  which 
entitles  the  defendant  to  the  judgment  of  the  Court.  The  deed  on  which  the  action  is 
brought  is,  by  being  setting  out  on  oyer,  made  part  of  the  declaration.  The  declaration 
then  shews  that  the  money  was  payable,  not  immediately,  but  after  demand  in 
writing  by  Wilton  ;  and  no  demand  is  alleged  by  the  plaintiff".  The  result  is,  that  the 
plaintitt'does  not  by  his  declaration  shew  that  the  money  claimed  was  payable  to  Wilton 
by  the  plaintiff,  or,  consequentlj',  by  the  defendant,  at  the  time  of  action  brought. 
There  must  therefore  be  judgment  for  the  defendant. 

Aldekson,  B.,  and  Kolfk,  B.,  concurred. 

Judgment  for  the  defendant. 

[464]    In  the  Exchequer  Chamber. 

(In  Error  from  the  Court  of  Exchequer.) 

LocKWOOD  V.  The  Attorney-General.  Exch.  Chamber.  June  27  &  28,  1842.— 
Held,  in  error  in  the  Exchequer  Chamber,  attirming  the  judgment  of  the  Court 
of  Exchequer,  that  the  keeper  of  a  beer  shop,  licensed  under  1  Will.  4,  c.  G4,  and 
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4  &  5  Will.  4,  c.  84,  is  still  li;ible  to  the  peiuilties  imposed  by  53  Geo.  3,  c.  58, 
s.  2,  for  having  in  his  possession  any  of  the  prohibited  articles  therein  specified, 
or  any  article  or  preparation  to  be  used  as  a  substitute  for  malt  or  hops. — And 
that  in  order  to  render  such  a  person  liable  to  those  penalties  for  having  in  his 
possession  any  of  the  articles  enumerated  in  the  5(j  Geo.  3,  c.  58,  s.  2,  it  is 
unnecessary  to  aver  or  prove,  cither  that  the  party  had  them  in  liis  possession  to 
be  used  as  a  substitute  for  malt  or  hops,  or  that  he  iiad  Ihcm  in  hi.s  possession 
with  any  criminal  intention.  But  that  where  the  information  is  for  liaving  in  his 
possession  any  article  not  designated  by  name  in  that  section,  it  is  necessary  to 
shew  that  it  was  intended  to  be  used  as  a  substitute  for  malt  and  hops  in  the 
making  of  beer. — Am  information  on  the  56  Geo.  3,  c.  58,  s.  2,  charged  that  the 
defendant,  being  a  retailer  of  beer,  received  and  took  into  and  had  in  his  custody 
and  possession  a  large  quantity  of  liquorice,  &c.  &c.  : — Held,  that  it  was  not 
double. 

[See  in  Court  below,  9  M.  &  W.  378 ;  152  E.  K.  160  (with  note).] 

The  defendant  having  brought  a  writ  of  error  on  the  judgment  of  the  Court  of 
Exchequer  in  this  case  (9  M.  &  W.  378),  it  was  now  argued  in  tliis  Court  (i)  by 

Bramwell,  for  the  plaintitt'  in  error.  I.  The  first  count  of  this  information  (on 
which  alone  the  verdict  was  taken  for  the  crown)  is  bad  in  substance,  on  the  ground 
that  it  does  not  shew  the  defendant  to  be  such  a  retailer  of  beer  as  is  subject  to  the 
penalty  imposed  by  the  act  of  parliament  on  which  the  information  is  founded,  the 
56  Geo.  3,  c.  58,  s.  2.  Under  the  terms  of  that  act,  no  doubt  every  retailer  of  beer 
was  suljjeot  to  the  penalty  therein  mentioned,  whether  a  licensed  retailer  or  not,  or 
whatever  the  terms  of  his  license.  So  the  law  continued  until  the  1  Will.  4,  c.  64, 
which  introduced  an  entirely  new  class  of  retaileis  of  beer.  The  13th  section  of  that 
act  had  the  effect  of  repealing  the  penalty  imposed  by  the  56  Geo.  3,  c.  58.  It  cannot 
be  considered  as  imposing  a  cumulative  [465]  penalty,  for  that  would  be  contrary  to 
the  maxim  of  law,  that  nemo  debet  bis  puniri  pro  eadeui  causa.  It  is  therefore  a 
repeal  by  implication  of  the  former  statute,  so  far  as  it  is  applicable  to  this  matter, 
on  the  ground  that  the  former  statute  would  be  superfluous  if  it  remained  in  force; 
on  the  principles  laid  down  in  the  eases  of  Itex  v.  Trustees  of  Northleach  and  Jl'ilney 
Road  (5  B.  &,  Ad.  978),  Barrett  v.  The  Stockton  Railway  Company  (2  Man.  &  G.  134  ; 
2  Scott,  X.  R.  337),  and  Henderson  v.  Sherhorn  (2  M.  &  W.  236). '  [Patteson,  J.  The 
penalty  imposed  by  the  56  Geo.  3,  is  for  having  the  articles  therein  mentioned  in 
possession  ;  that  imposed  by  the  1  Will.  4,  c.  64,  is  for  selling  them.]  Some  of  the 
olTences  mentioned  in  the  former  act  are  provided  against  also  by  the  latter,  although 
undoubtedly  the  ofl'ence  laid  in  this  information — the  receiving  of  the  prohibited  article 
into  possession — is  not  one  of  them.  But  if  the  same  principle  be  not  applicable  to 
both,  it  will  follow  that  the  greater  oft'ence  of  mixing  beer  with  the  prohibited  articles 
and  selling  it  so  mixed,  (which  is  mentioned  in  both  the  acts),  is  now  subject  only  to 
a  penalty  varying  from  £10  to  £20  ;  whereas  the  less  injurious  or  perhaps  perfectly 
innocent  act  of  receiving  the  articles  into  possession — an  act  which  is  made  penal  only 
in  order  to  prevent  the  commission  of  the  other,  of  which  it  is  an  evidence — may  still 
be  visited  with  a  penalty  of  £200.  The  true  construction  therefore  is,  that  the  penalty 
of  the  former  act  is  repealed,  expressly  as  to  the  substantive  ofl'ence,  and  impliedly 
as  to  the  act,  innocent  in  itself,  which  was  punishable  only  as  tending  to  the  commis- 
sion of  the  substantive  offence.  [Coleridge,  J.  The  first  act  prohibits  several  offences, 
and  subjects  them  all  to  the  same  penalty.  Let  it  be  conceded  that  the  second  act 
aflixes  a  lower  penalty  to  one  of  these  offences  as  regards  certain  persons,  but  it  says 
nothing  about  the  other ;  can  you  say  therefore  that  it  I'epeals  the  first  act  as  to  the 
[466]  other,  merely  because  that  is  reasonable?  Maule,  J.  The  object  of  the  second 
act  is  clearly  the  protection  of  the  health  of  the  consumers  of  beer  ;  it  does  not  prohibit 
the  use  of  any  specific  articles,  but  of  any  pernicious  ingredients  :  but  the  first  act  is 
for  the  protection  of  the  revenue.  The  scope  of  the  two  acts,  therefore,  is  totally 
ditierent.]  It  does  not  appear  that  the  56  Geo.  3  was  directed  merely  to  the  protection 
of  the  revenue.  The  recital  is,  "  that  great  frauds  have  been  and  are  committed  upon 
the   revenue,  and  also   upon   the   public,  under  pretence  of   using   such    colouring, 

(i)  Before  Lord  Denman,C.  J.,  Tindal,  C.  J.,  Patteson,  J  ,  Williams,  J.,  Coleridge,  J., 
Coltman,  J.,  Maule,  J.,  and  Cresswell,  J. 

Ex.  Div.  VIII.— 18* 
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&c."  Neither  can  the  1  Will.  4,  c.  ()■!,  be  considered  as  directed  merely  to  the 
preservation  of  the  public  health  ;  or  if  it  was,  it  is  hardly  po.ssil)le  to  conceive  that  it 
shoulil  have  been  intended  to  keep  alive  the  former  act  for  the  protection  of  the 
revenue,  at  a  time  when  beer  had  ceased  to  pay  an}'  duty  as  such.  And  if  the  penalty 
already  imposed  was  adequate  to  prevent  the  commission  of  the  oti'ence,  it  could  not 
be  any  t;rouiid  for  attaching  an  additional  penalty,  that  another  reason  existed  for  the 
prevention  of  it.  If  the  penalties  be  held  to  be  cumulative,  it  follows  that  the  brewer 
or  publican  may  commit  any  of  the  offences  mentioned  in  the  56  Geo.  3,  for  the  penalty 
of  £"200,  but  the  mere  retailer  of  beer  licen.sed  under  the  1  Will.  4,  is  subject  for  the 
same  offence  to  penalties  amounting  to  £220.  If  the  argument  for  the  defendant  on 
this  point  be  well  founded,  the  first  count,  which  merely  states  generally  that  the  defen- 
dant is  a  retailer  of  beer,  is  bad,  because  it  does  not  therefore  follow  that  he  is  as  such 
subject  to  the  penalty  of  £200  for  having  received  liquorice  into  his  possession.  It 
ought  to  have  negatived  his  being  a  retailer  of  beer  under  the  1  ^Vill.  4,  c.  64. 

II.  The  next  question  is,  whether  the  words  "  for  or  as  a  substitute  for  malt  or 
hops"  do  not  override  the  whole  of  the  articles  enumerated  in  the  56  Geo.  3,  c.  58, 
s.  2.  The  mere  receiving,  for  whatever  pui'pose,  of  one  of  the  enumerated  articles 
— pepper,  for  instance — into  the  possession  of  a  brewer  or  retailer  of  beer,  can  hardly 
liave  been  [467]  meant  to  be  made  subject  to  a  penalty  of  £200.  Suppose  the  same 
interpretation  to  be  applied  to  the  previous  bi'anch  of  the  clause,  which  prohibits  the 
brewer  for  having  in  his  possession  "any  liquor,  extract,  calx,  or  other  material 
or  preparation  for  the  purpose  of  darkening  the  colour  of  worts  or  beer  " — it  would 
follow  that  no  brewer  could  have  any  liquor  in  his  brewery.  It  may  be  said  on  the 
other  hand,  that  if  the  opposite  construction  is  to  prevail,  a  brewer  might  mix  vitriol 
with  his  beer,  provided  it  were  not  done  "for  or  as  a  substitute  for  malt  or  hops." 
He  might  indeed,  so  far  as  regards  any  prohibition  contained  in  this  statute,  but  it 
would  not  therefore  be  a  lawful  act.  Many  articles,  as  well  deleterious  as  innocent 
— arsenic  and  sugar,  for  example — are  not  enumerated  in  the  statute,  and  might  there- 
fore, as  far  as  its  prohibition  is  concerned,  be  mixed  with  beer,  not  being  used  as  a 
substitute  for  malt  or  hops.  If  the  possession  is  prohibited  without  reference  to  its 
purpose,  it  seems  extraordinary  that  the  clause  did  not  specify  other  deleterious  articles 
also.  The  construction  contended  for  by  the  defendant  is  the  natural  and  grammatical 
one ;  but  even  if  the  statute  be  ambiguous,  he  is  entitled  to  have  the  benefit  of  the 
ambiguity.  The  proper  interpretation  is  as  if  the  words  "  for  or  as  a  substitute 
for  malt  or  hops"  had  immediately  followed  the  words  ",put  into  any  worts  or  beer." 
[Maule,  J.  The  person  who  drew  the  act  probably  wrote  it  partly  as  a  brewer  and 
partly  as  a  lawyer,  and  divided  the  articles,  not  into  those  of  which  the  possession 
is  prohibited  and  those  the  use  of  which  is  prohibited,  but  into  those  that  affect  the 
colour  and  those  that  affect  the  quality  of  the  beer.] 

III.  The  penalty  is  imposed  upon  the  party  who  "shall  receive  or  take  into,  or 
have  in  his  or  her  custody  or  possession,"  &c.  in  the  alternative.  This  count,  however, 
is  not  framed  in  the  alternative  ;  but  charges  that  the  defendant  "  received  and  took 
into,  and  had  in  his  custody  and  possession,  &c."  :  and  it  is  submitted  that  on  this 
[468]  ground  the  count  is  double.  A  party  may  have  a  thing  in  his  possession  with- 
out receiving  it ;  for  instance,  he  may  have  manufactured  it.  The  case  of  Attorney 
General  v.  King  (5  Price,  195)  is  an  authority  for  the  defendant  on  this  point.  There 
it  was  held  that  an  information  against  a  brewer,  charging  him  with  receiving  and 
taking  into  his  possession  prohibited  articles,  was  not  supported  by  proof  of  a  receiving 
antecedent  to  the  statute,  although  his  possession  had  continued  since.  In  Roive  v. 
Ames  (6  M.  &  W.  747),  to  a  declaration  against  the  sheriff'  for  neglect  in  not  selling 
goods  seized  by  him  under  a  fi.  fa.,  and  falsely  returning  that  they  remained  in  his 
hands  for  want  of  buyer.s,  the  defendant  pleaded,  "  that  he  did  not  take  in  execution 
any  goods  of  K.  W.  (the  debtor),  or  remain  in  possession  by  virtue  of  the  writ  for  the 
space  of  time  in  the  declaration  mentioned  ; "  and  this  plea  was  held  bad  for  duplicity. 
So,  unless  the  receiving  and  having  in  possession  are  identical,  this  count  is  double. 
In  Neivman  v.  Bendij^he  (10  Ad.  &  Ell.  11  ;  2  P.  &  D.  340),  a  conviction  charging  the 
party  with  keeping  his  house  open  for  the  sale  of  beer,  and  selling  beei',  and  suffering 
the  same  to  be  drunk  and  consumed  in  the  house  at  an  unlawful  hour,  and  imposing 
a  single  penalty,  was  held  bad  on  the  ground  that  it  included  more  than  one  distinct 
offence. 

J.  Wilde,  for  the  Crown,  was  directed  by  the  Court  to  confine  himself  to  the  second 
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point  raised  on  behalf  of  the  defendant.  The  words  "for  and  as  a  substitute  for  malt 
or  hops"  clearly  apply  only  to  the  words  immediately  preceding — "or  any  article  or 
preparation  whatsoever."  If  it  had  been  intended  that  they  should  refer  to  the 
eiuimcrated  articles,  the  words  would  have  Ijeen  "or  any  other  article  or  preparation 
whatsoever  for  and  as  a  substitute  for  malt  or  hops  "  ;  as  in  the  previous  branch  of  the 
clause,  where  the  word  "other"  is  introduced — "or  other  material  or  [469]  i)ropara- 
tion  such  as  has  been  heretofore  used  or  as  shall  hereafter  be  made  use  of  for  oi-  in 
the  darkening  of  the  colour  of  worts  or  beer."  ^\'ith  respect  to  the  alleged  absurdity 
of  supposing  that  the  legislature  would  make  it  penal  for  a  brewer  merely  to  h:ive 
these  aiticles  in  his  possession,  it  has  been  argued  foi'  the  defendant  that  that  is  the 
case  with  respect  to  articles  for  darkening  the  colour  of  lieer.  These  statutes  are 
always  drawn  in  very  general  and  comprehensive  words,  and  much  is  trusted  to  the 
discretion  of  the  Attorney  General,  who  alone  can  sue  for  the  penalties,  in  carrying 
them  into  execution  only  in  cases  where  an  offence  was  really  intended.  This  was  a 
re-enactment  on  the  repeal  of  a  former  statute,  the  51  Geo.  3,  e.  87,  s.  16,  which  was 
in  the  same  words,  except  that  it  prohibited  the  same  enumerated  articles,  and  did 
not  contain  the  words  "or  any  article  or  preparation  whatsoever  for  or  as  a  substitute 
for  malt  or  hops."  It  is  plain  that  under  that  act  it  was  the  intention  of  the  legis- 
lature to  subject  to  a  penalty  the  merely  having  the  enumerated  articles  in  possession. 
Then,  it  being  found  that  other  noxious  articles  were  used  besides  those  there  enume- 
rated, the  general  woids  were  added  in  the  56  Geo.  3,  prohibiting  the  whole  class  of 
articles  so  used.  The  effect  of  the  interpretation  contended  for  by  the  defendant 
would  be  to  make  all  the  enumeration  of  specific  articles  unnecessary  and  useless. 
And  if,  as  is  manifest,  the  legislature  intended  to  prohibit  the  putting  any  of  the 
enumeiated  articles  into  the  beer,  that  intention  would  be  defeated,  if  it  were  necessary 
to  prove  in  every  case  that  they  were  meant  to  be  used  as  a  substitute  for  malt  or  hops. 

Bramwell  was  heard  in  reply. 

Lord  Denman,  C.  J.  The  words  of  the  act  are — "No  retailer  or  retailers  of  beer 
shall  receive  or  take  into,  or  have  in  his,  her,  or  their  custody  or  possession,  or  use  or 
[470]  mix  with  or  put  into  any  worts  or  beer,  any  liquor,  extract,  calx,  or  other 
material  or  preparation  for  the  purpose  of  darkening  the  colour  of  worts  or  beer,  other 
than  brown  malt,  ground  or  unground,  as  commonly  used  in  brewing,  or  shall  leceive 
or  take  into,  or  have  in  his,  her,  or  their  custody  or  possession,  or  use  or  mix  with  or 
put  into  any  worts  or  beer,  any  molasses,  honey,  liquorice,  vitriol,  quassia,  coculus 
Indite,  grains  of  Paivadise,  Guinea  pepper,  or  opium,  or  any  extract  or  preparation  of 
molasses,  honey,  or  liquorice,  &c.  &e.,  or  any  article  or  preparation  whatsoever  for  and 
as  a  substitute  for  malt  or  hops." 

The  words  "  molasseis,  honey,  liquorice,"  &c.  are  precise  and  particular,  and  need 
no  fui'ther  description  or  limitation  as  to  their  use  or  object:  but  the  words  "article 
or  preparation  "  are  extremely  general,  and  without  some  words  to  give  them  point 
and  effect,  and  to  limit  and  control  their  operation,  would  include  the  most  innocent 
articles  used  for  the  most  innocent  purposes.  Those  descriptive  and  limiting  words 
are  wanted  in  the  second  ca.se,  but  not  in  the  first  case.  This  further  appears  from 
the  first  part  of  the  clause,  where,  the  only  enumerated  articles  being  "  liquor,  extract, 
calx,  or  other  material  or  preparation,"  the  words  are  added  "  for  the  purpose  of 
darkening  the  colour  of  worts  or  beer,"  which  override  the  whole.  And  I  think  it 
may  be  further  observed,  that  the  enumeration  being  simply  an  enumeration  contained 
in  the  57  Geo.  3,  and  combined  with  more  general  words  in  the  latter  act,  that 
circumstance  strengthens  the  argument,  and  shews  the  intention  of  the  legislatui'e. 

I  must,  however,  for  my  own  part  say  that  I  have  felt  a  good  deal  of  doubt  in  the 
course  of  the  argument,  and  certainly  there  have  been  some  observations  made  to 
which  I  can  in  no  degree  assent.  I  do  not  at  all,  for  my  part — .speaking  for  myself 
only  —agree  that  the  words  "  as  a  substitute  for  malt  or  hops  "  render  it  necessary  to 
prove  how  portions  of  particular  articles  are  to  be  used.  It  is  assumed  [471]  in  all 
the  former  acts  of  parliament,  that  all  beer  is  unlawful  which  is  not  compounded  of 
malt  and  hops,  and  therefore  whatever  is  made  an  ingredient  in  beer  that  is  not  malt 
or  hops,  is  a  substitute,  and  an  improper  substitute,  for  those  articles.  It  is  not 
necessary  to  advert  to  other  arguments  which  have  been  advanced,  which  may  be 
equally  open  to  question.  We  all  agree  that  the  judgment  of  the  Court  below  must 
be  affirmed. 

Judgment  affirmed. 
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Newton  v.  Scott.  Excb.  Chamber.  June  28,  1842. — A  landlord  distrained  the 
goods  of  A.  on  his  tenant's  premises,  for  rent :  the  tenant  afterwards  became 
bankrupt,  and  obtained  his  certificate : — Held,  on  error  in  the  Exchequer 
Chamber,  (affirming  the  judgment  of  the  Court  of  Exchequer)  that  the  certificate 
did  uot  operate  as  a  release  of  the  rent,  and  that  the  landlord  had  a  right,  in 
replevin  at  the  suit  of  A.,  to  avow  for  a  return  of  the  goods. 

[S.  C.  12  L.  J.  Ex.  488.     In  Court  below,  9  M.  &  W.  434.] 

A  writ  of  error  having  been  brought  upon  the  judgment  of  the  Court  of  Exchequer 
in  this  case  (9  M.  &  W.  434),  it  was  now  argued  (i)  by 

Peacock  for  the  plaintiff.  The  question  is,  what  is  the  eft'eet  of  a  bankrupt's 
certificate  upon  his  landlord's  right  of  distress  upon  the  goods  of  a  stranger,  for  rent 
from  which  the  bankiupt  is  discharged  by  his  certificate?  And  the  first  inquiry  is, 
what  is  the  effect  of  a  distress  at  common  law  ?  It  is  clear  it  is  only  a  seizure  of  the 
goods  into  the  custody  of  the  law,  through  the  medium  of  the  distiainor,  for  the 
purpose  of  compelling  the  party  liable  to  the  services  to  render  those  services ;  that 
the  distrainor  acquires  no  property  or  even  possession  in  the  things  distrained,  nor 
any  right  to  use  or  dispose  of  them,  but  the  property  remains  in  the  tenant,  who  may 
sue  in  trespass  any  person  who  takes  them  out  of  the  custody  of  the  distrainor. 
Gilbert  on  Distresses,  I  ;  E.  v.  Cotton  (Parker,  112),  Mores  v.  Uonham  (Owen,  123), 
[472]  B.  V.  Lee  (6  Price,  369).  Then  the  stat.  2  W.  &  M.  st.  1,  c.  5,  was  passed,  which 
entitles  the  landlord  to  sell  the  goods  distrained,  if  not  replevied  within  five  days. 
But  here  the  goods  were  replevied,  and  therefore  the  defendant  had  no  greater 
interest  than  at  common  law.  The  statute  vtras  not  intended  to  vest  any  property  in 
the  landlord,  if  the  tenant  came  in  and  replevied  :  Sir.  Carpenters'  case  (8  Rep.  147).  If, 
therefore,  the  goods  are  held  irreplevisable  merely  to  oblige  the  tenant  to  come  in  and 
perform  the  services,  then  if  the  tenant  be  discharged  from  the  services,  the  owner  of 
the  goods  is  surely  entitled  to  have  them  again,  and  might  sue  for  them  in  detinue. 
If  that  be  so,  the  defendant  is  not  entitled  to  avow  for  a  return  of  the  goods,  and  his 
cognizance  amounts  at  most  only  to  a  justification  of  the  taking.  Yin.  Abr.,  Replevin, 
(F.) ;  Id.  Avowry,  (P.  4).  The  judgment  pro  retorno  habendo  restores  the  goods  into 
the  custody  of  the  law,  to  be  kept  till  the  tenant  performs  the  services.  [Pattesou,  J. 
Suppose  all  this  to  be  conceded  ;  the  real  question  is  whether  the  certificate  is  a  release 
of  the  rent :  it  is  not  enough  to  shew  that  the  tenant  is  personally  discharged.]  If 
the  tenant  be  discharged  from  the  performance  of  the  service,  the  law  cannot  keep  a 
stranger's  goods  to  compel  performance  of  it.  Suppose  the  landlord  had  come  in  and 
proved  under  the  fiat,  could  he  have  had  a  return  of  the  goods  1  And  after  the 
certificate  it  makes  no  difference  whether  he  has  proved  or  not.  By  the  121st  section 
of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  every  bankrupt  is  to  be  discharged,  on  obtaining 
his  certificate  of  conformity,  from  all  debts  due  by  him  when  he  became  bankrupt,  and 
from  all  claims  and  demands  proveable  under  the  commission,  subject  to  such  provisions 
as  thereinafter  directed.  [Patteson,  J.  All  which  are  as  to  suing  him  :  but  the  certifi- 
cate does  not  discharge  the  debt,  but  only  the  remedy.]  It  is  in  the  nature  of  a  release. 
Lister  V.  71/"i(»-[473]-f/e//  (1  Bos.  &  P.  427),  Hanson  v.  Blahy  (4  Bing.  493  ;  1  M.  .fe  P. 
261),  Davis  V.  Shapley  (1  B.  &  Ad.  54).  [Patteson,  J.,  referred  to  the  74th  section.] 
It  was  not  the  intention  of  that  section  to  give  any  right  of  disti'ess  ;  it  is  a  restraining 
clause;  1  Atk.  103.  [Patteson,  J.  It  recognises  the  landlord's  right  to  distrain  not- 
withstanding the  bankruptcy.]  If  the  certificate  be  not  held  to  be  a  bar  to  the  chiim 
for  rent,  the  landlord  may,  after  the  tenant's  bankruptcy  and  certificate,  seize  a 
stranger's  goods  for  ten  years'  rent,  though  he  can  levy  on  the  tenant's  only  for  one 
year's  rent ;  and  thereby,  although  the  tenant  is  discharged  by  the  certificate,  he  will 
be  made  liable  over  for  indemnity  to  the  owner  of  the  goods.  [Maule,  J.  The  same 
inconvenience  exists  in  the  case  of  an  uncertificated  bankrupt.]  The  distinction  is 
between  the  party  who  does  and  who  does  not  conform  to  the  bankrupt  laws.  But 
for  the  proviso  ill  sect.  121,  a  co-debtor  would  be  discharged.  The  bankrupt  being 
discharged  by  act  of  law,  the  law  will  not  sutt'er  him  by  a  circuitous  process  to  be  made 
liable  as  before.     Bradyll  v.  Ball  (1  Bro.  Ch.  C.  427). 

{h)  Before  Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Patteson,  J.,  Williams,  J., 
Coleridge,  J  ,  Coltman,  J.,  Maule,  J.,  and  Cresswell,  J. 
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Martin,  contra.  The  fallacy  of  tbe  argument  on  the  other  side  is  in  the  assump- 
tion that  the  effect  of  the  certificate  is  to  release  or  extinguish  the  debt.  It  has  no 
such  effect,  but  is  merely  a  personal  discharge  of  the  bankrupt,  to  the  extent  provided 
for  in  the  bankrupt  law.  If  the  debt  were  dischaiged,  .so  would  a  guarantor  for  the 
debt  be.  The  case  of  a  joint-debtor  is  not  the  exception,  but  the  rule.  Suppose  a 
distress  made  for  rent  the  day  before  the  Statute  of  liimitatioiis  attached,  a  replevin, 
and  on  avowry  after  the  expiration  of  six  years ;  could  there  not  be  a  return  ?  This 
is  in  substance  the  same  case  ;  the  remedy  is  gone,  but  not  the  debt.  It  is  because 
the  certificate  is  merely  a  personal  discharge  of  the  l)ankrupt,  that,  before  the  last  act, 
a  surety.  [474]  for  rent  was  not  discharged  thereby;  Inglis  v.  M'lJoiigal  (1  Moore, 
198) :  and  it  became  necessary  to  introduce  special  provisions  for  the  I'olief  of  sureties. 
It  is  true  the  distrainor  has  no  lien,  strictly  so  called  :  that  which  he  obtained  vnidcr 
the  old  law,  on  a  replevin,  was  a  contract  that  he  should  be  put  into  the  same 
condition  as  before  the  goods  were  taken  from  him ;  and  that  is  all  he  asks  here,  under 
his  replevin  bond,  which  is  in  lieu  of  the  old  pledges.  The  stat.  17  Car.  2,  c.  7,  shews 
that  at  the  moment  when  the  distress  is  taken,  and  replevied,  a  right  vests  in  the 
landlord  to  have  judgment  for  the  amount  of  his  rent,  so  far  as  those  goods  will  go  to 
extinguish  it.  IIow  could  that  light  be  affected  by  the  long  subsequent  certificate '< — 
He  cited  also  Tuck  v.  Fyson  (6  Bing.  321;  3  M.  &  P.  715),  and  Briggx  v.  Sowry 
(8  M.  &  \V.  729). 

But  further,  upon  these  pleadings,  what  judgment  could  he  entered  up,  according 
to  the  view  taken  for  the  plaintiff?  The  plea  in  bar  seems  to  be  in  the  nature  of  a 
plea  puis  darrein  continuance ;  what  is  to  become  of  the  action  itself?  The  plea  in 
bar  ought  to  support  the  declaration,  but  that  is  not  done  here.  The  stat.  7  Hen.  8, 
c.  4,  s.  3,  gives  damages  to  the  avowant  in  replevin,  on  his  avowry  being  found  for 
him  ;  and  here  it  is  admitted  that  the  goods  were  wrongfully  taken  out  of  the  defen- 
dant's possession,  therefore  the  statute  applies.  The  plea  ought  to  have  set  up  the  ex 
post  facto  matter  by  way  of  plea  puis  darrein  continuance,  because  the  plaintifi'  admits 
that  the  replevin  was  wrongful  in  the  first  instance.  [Cresswell,  J.  He  is  sustaining 
his  action,  not  by  anything  done  before  action  brought,  but  because  since  action 
brought  the  defendant  has  asked  for  a  return.] 

Peacock,  in  reply.  It  is  said,  if  the  certificate  be  a  discharge  of  the  rent,  so  would 
it  be  of  a  joint  debtor  or  a  sui'cty,  or  of  a  lien.  But  it  is  only  contended  that  it 
amounts  to  [475]  a  release  to  the  tenant  himself,  not  that  it  is  a  discharge  of  any 
collateral  right,  or  person  collaterally  liable.  In  the  cases  cited  on  the  other  side,  the 
question  was  as  to  the  discharge  of  a  surety  for  rent  due  subsequently  to  the  bank- 
ruptcy. The  form  of  avowry  given  by  the  stat.  11  Geo.  2,  c.  19,  s.  22,  shews,  that  in 
order  to  entitle  the  defendant  to  avow  and  have  a  return,  the  rent  must  remain  due 
to  the  time  of  the  avowry  ;  Banks  v.  Angell  (7  Ad.  &  E.  843  ;  3  N.  &  P.  94)  ;  then 
this  plea  in  bar  shews  how  it  did  not  so  remain  due,  by  setting  forth  the  bankruptcy 
and  certificate.  The  judgment  prayed  is  a  judgment  for  the  plaintiff'  on  demurrer', 
the  defendant  having  claimed  that  to  which  he  had  no  right.  If  the  certificate  had 
been  allowed  after  the  avowry,  then  undoubtedly  it  would  have  been  a  plea  puis 
darrein  continuauce,  as  pleading  a  fact  which  arose  after  the  last  continuance.  As  it 
is,  the  plaintiff'  is  entitled  to  the  same  judgment  as  if  it  were  a  plea  in  bar  to  a 
declaration. 

Lord  Denman,  C.  J.  It  appears  to  the  Court,  that  without  entering  more  into 
the  argument  than  was  done  in  the  Court  below,  a  sufficient  reason  was  there  given 
for  the  judgment,  by  construing  the  language  of  the  authorities  to  be  that  the  certifi- 
cate does  not  extinguish  the  debt,  but  only  bars  the  remedy.  That  was  the  ground 
of  decision  in  the  Court  below,  and  that  is  the  argument  which  has  been  found  to  be 
insurmountable  here. 

Judgment  affirmed. 

Memorandum. 

In  this  Vacation,  Herbert  George  Jones,  of  Lincoln's  Inn,  Esq.,  was  called  to  the 
degree  of  the  coif,  and  gave  rings  with  the  motto  "  Bene  Volens." 
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[476]     UiJi'OKTs   OF   Cases  Argued   and  Determined  in   the  Courts   of  Ex- 

CHEQUEK   AND   EXCHEQUER   CHAMBER.       MiCHAELMAS   TeRM,    6    ViCT. 

Williams,  Executor,  v.  Williams.  Exch.  of  Pleas.  Nov.  3,  1842.— Where,  after 
the  argument  of  a  demurrer  to  a  replication  setting  out  continuing  writs  in 
answer  to  a  plea  of  the  statute  of  limitations,  the  plaintiff  was  allowed  to  amend 
by  stating  the  indorsement  on  the  writs  as  containing  the  date  as  well  of  the 
return  as  of  the  writs,  in  conformity  with  the  Uniformity  of  Process  Act ;  the 
Court,  on  a  subsequent  application,  also  allowed  the  writs  themselves  to  be 
amended  accordingly. 

[S.  C.  2  Dowl.  (N.  S.)  509  ;  12  L.  J.  Ex.  128.] 

The  Court  having,  on  the  argument  of  the  demurrer  in  this  case  (ante,  p.  174), 
allowed  the  plaintiff  to  amend  his  replication,  Atherton  afterwards  obtained  a  lule, 
calling  upon  the  defendant  to  shew  cause  why  the  plaintiff'  should  not  be  at  liberty 
to  amend  the  second  and  subsequent  writs  issued  in  this  cause  in  the  lifetime  of  the 
plaintiff's  testator,  H.  R.  Williams,  by  adding  to  the  memorandum  already  indorsed 
on  each  of  such  writs,  a  statement  of  the  day  of  the  date  of  the  return  thereof,  and 
why  the  entries  on  the  roll  should  not  be  amended  so  as  to  correspond  with  such 
amended  writs  ;  and  also  by  stating  the  appearances  of  the  said  H.  R.  Williams  as 
appearances  by  one  attorney  only. 

[477]  Jervis  now  shewed  cause.  The  present  application  is  made  on  the  ground 
that  the  writs  in  i  heir  present  state  will  nor,  support  the  replication  as  amended  by 
leave  of  the  Court  :  but  that  is  not  a  sufficient,  reason  for  the  interposition  of  the 
Court.  The  original  practice  was,  that  the  Court  would  not  amend  statutable  writs 
in  any  case.  To  that  rule  two  exceptions  only  have  been  introduced  ;  first,  in  cases 
where  the  error  arises  from  the  misprision  of  the  clerk  ;  secondly,  where  otherwise 
the  statute  of  limitations  would  be  a  bar  to  a  fresh  action.  [Parke,  B.  It  was  the 
constant  course,  before  the  passing  of  the  Uniformity  of  Process  Act,  to  make  such 
amendments  as  this.  Then  can  the  effect  of  that  statute  be  to  compel  a  plaintiff  to 
go  on  against  a  party  who  may  be  wholly  unable  to  pay  costs,  or  else  be  barred  of 
his  remedy  ?]  Since  the  statute,  the  party  ought  not  to  have  fresh  writs,  unless  he 
have  used  due  diligence  to  serve  the  defendant.  The  words  of  the  10th  section  are, 
that  "  eveiy  writ  of  summons  and  capias  may  be  continued  by  alias  and  pluries,  as 
the  case  may  require,  if  any  defendant  therein  named  may  not  have  been  arrested 
or  served  therewith." 

Athei'ton,  contr;\.  The  liberty  which  the  Court  gave  to  amend  the  pleadings 
implied  that  the  plaintiff  was  to  have  the  means  of  making  a  proper  amendment; 
and  that  can  only  be  done  by  making  the  writs  conformalile  to  the  amended  allega- 
tions of  the  replication.  The  only  alteration  introduced  by  the  Uniformity  of  Process 
Act,  was  the  necessity  of  having  the  writs  returned  and  entered  of  record,  and  the 
contiiuiing  writs  issued  within  a  month  after  their  expiration  :  in  all  other  respects 
the  old  practice  remains.  Nothing  is  said  in  the  statute  about  using  diligence  to 
serve  the  defendant ;  the  words  of  the  proviso  are,  "  unless  the  defendant  shall  have 
been  ;u-rested  thereon  or  served  therewith,  or  unless  such  writs  &c.  shall  be  re-[478]- 
turned  non  est  inventus."  He  cited  Lalcin  v.  JFatson  (2  C.  &  M.  625),  Horlon  v. 
Inhabitants  of  Stamfm-d  (1  C.  &  M.  773),  BUtmi  v.  Clappeiion  (9  M.  &  W.  473),  Eccles 
V.  Cole  (8  M.  &  W.  537),  Kirk  v.  Dolby  (6  M.  &  W.  636). 

Per  Curiam.  Rule  absolute,  on  payment  of  the  costs  of  the  amendment,  and  of 
this  application. 

Lloyd,  Administrator  &c.,  v.  Mostyn.  Exch.  of  Pleas.  Nov.  4,  1842. — An  action 
on  a  bond  of  indemnity  stood  for  trial  at  the  Flintshire  assizes  :  the  commission 
day  was  on  the  27t,h  July  ;  the  cause  was  tried  on  the  29th.  At  10  a.m.  on 
the  28th,  a  notice  to  produce  the  bond  was  served  on  the  defendant's  attorney 
in  the  action  (who  resided  in  London)  in  the  defendant's  presence,  in  the  assize 
town.  The  bond  was  in  the  possession  of  one  W.,  who  held  it  as  the  repre- 
sentative of  a  former  attorney  of  the  obligors,  and  was  himself  the  defendant's 
general  attorney,  and  who  had  undertaken  to  produce  it  at  the  trial,  if  the  judge 
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should  think  he  \v;is  bound  to  do  so.  Bofore  the  assi/.es,  the  bond  had  liccn  sent 
by  W.  to  the  defendant's  attorney  in  the  action,  in  London,  for  the  pnrposes  of 
inspection  and  admission  under  a  judge's  order ;  and  the  plaintifl"'s  attorney  had 
there  taken  a  correct  copy  of  it.  At  the  trial,  W.  had  the  bond  in  Court,  but 
objected  to  produce  it  on  the  ground  of  privilege,  and  the  objection  was  allowed. 
— Held,  first,  that  the  notice  to  produce  the  decil  was  siitficient,  under  the 
circumstances,  to  let  in  secondary  evidence  of  it ;  secondly,  that  the  copy  so 
taken  by  the  plaintitrs  attorney  was  admissible  as  such  evidence. 

[S.  C.  2  Dowl.  (N.  S.)  47()  ;  12  L.  J.  E.\'.  1  ;  6  Jur.  974.     Followed,  CakrafI  v.  Guest, 

[1898]  1  Q.  B.  7.59.] 

Debt  on  a  joint  and  several  bond,  given  by  the  defendant  and  his  late  father,  Mr. 
Samuel  Mostyn,  to  the  plaintirt"s  intestate,  Edward  Lloyd,  dated  10th  June,  1815. 
Pleas  (after  craving  oyer  of  the  bond,  which  was  set  out),  non  est  factum  and  solvit 
post  diem,  on  which  issues  were  joined.  At  the  trial  before  Gurney,  B.,  at  the  last 
Flintshire  Assizes,  it  appeared  that  the  claim  of  the  plaintiff  arose  under  the  following 
circumstances.  A  legacy  of  £200  having  been  bequeathed  by  the  will  of  a  Miss 
Myddelton  amongst  the  younger  children  of  Mr.  Samuel  Mostyn,  who  were  then 
infants,  the  intestate,  Edward  Lloyd,  who  was  Miss  Myddelton's  executor,  paid  the 
money  to  Samuel  Mostyn  in  the  year  181.5,  on  receiving  [479]  from  him  and  the 
defendant  (who  was  the  eldest  son  of  Samuel  Mostyn,  and  then  of  age)  the  l)ond  in 
question,  which  was  conditioned  to  save  harmless  and  indemnify  the  intestate  from 
all  actions,  suits,  claims,  and  demands  whatever  of  the  legatees  or  any  of  them,  in 
respect  of  their  shares  of  the  legacy.  In  March  1841,  a  suit  in  e<juitv  was  commenced 
by  Thomas  Mostyn,  one  of  the  legatees,  against  the  plaintid',  as  administrator  of 
Edward  Llo3'd,  to  recover  his  third  share  of  the  legacy  and  interest.  Various  com- 
munications had  previously  passed  between  the  plainfiifl"  and  the  defendant  on  the 
subject  of  the  claim  made  by  Thomas  Mostyn;  and  on  the  19th  of  May,  1841,  the 
plaintiff'  gave  the  defendant  a  formal  notice  in  writing  of  the  suit  having  been  insti- 
tuted against  him,  and  requiring  the  defendant  to  indemnify  him  against  it,  pursuant 
to  the  condition  of  the  bond.  On  the  7th  of  June,  an  order  was  made  in  the  suit 
by  the  Vice-Chancellor  of  England,  by  consent  of  the  parties,  that  the  liill  should  be 
dismissed  without  costs  ;  and  the  plaintiff  thereupon  paid  to  Thomas  Mostyn  the 
sum  of  £117,  being  his  share  of  the  legacy  of  £200,  and  interest  thereon  :  and  he  now 
sought  to  recover  from  the  defendant,  under  his  bond  of  indemnity,  the  amount  .so 
paid,  together  with  the  further  sum  of  £26  for  the  plaintiff's  own  costs  in  the  equity 
suit. 

It  appeared  at  the  trial,  that  the  bond  had  not  been  known  to  be  in  existence 
until  the  year  1839,  when  it  was  found  amongst  a  basket-full  of  old  papers,  in  the 
house  of  a  Mrs.  Jones,  the  widow  and  executrix  of  the  late  attorney  of  the  defendant 
and  his  father.  It  was  now  in  the  possession  of  a  Mr.  Williams,  Mrs.  Jones's  son-in- 
law,  who  acted  for  her  as  executrix,  and  who  was  also  the  general  attorney  for  the 
defendant,  although  not  the  attornej'  on  the  record  in  this  action.  Mr.  Williams  had 
not  been  served  with  a  subprena  duces  tecum  to  produce  the  bond,  but  had  undertaken 
to  do  so  if  the  Judge  should  think  that  he  was  bound  to  produce  it,  and  he  had  it  in 
Court  at  the  trial.  On  being  called  upon  to  produce  it,  he  objected  [480]  to  do  so 
on  the  ground  that  he  held  it  in  the  same  character  as  Mr.  Jones,  if  alive,  would  have 
done,  namely,  as  the  attorney  of  the  obligors  ;  and  the  leai'ned  Judge  allowed  the 
objection.  The  plaintiff  then  tendered  in  evidence  a  copy  of  the  bond,  which  had 
been  furnished  to  the  plaintiff's  agent,  and  examined  by  him  with  the  original,  upon 
the  bond's  being  sent  up  by  Mr.  Williams  to  the  defendant's  attorney  in  London  to 
be  inspected,  for  the  purposes  of  admission  under  a  Judge's  order.  It  was  objected 
that  this  copy  was  inadmissible,  on  two  grounds  :  first,  that,  the  bond  having  been  in 
the  confidential  custody  of  Mr.  Williams,  a  copy  so  obtained  could  not  be  used  in 
evidence;  for  which  Fiaher  v.  Ileming  (1  Phill.  Evid.  182  (8th  ed.))  was  cited  as  an 
authority  ;  and  secondly,  on  the  ground  that  at  all  events  it  was  not  admissible  without 
proof  of  notice  to  produce  the  original :  and  the  learned  judge,  being  of  opinion  that 
notice  to  produce  was  necessary,  rejected  the  evidence.  The  plaintift'  then  proved  a 
notice  to  pi'oduce  the  bond,  which  had  been  sei'ved  upon  the  defendant's  attorney  in 
this  action,  the  defendant  being  present,  in  Mold,  the  assize  town,  at  ten  o'clock  in 
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the  morning  of  Thursday,  the  28th  of  July.  The  commission  day  was  Wednesday, 
the  iTth  ;  the  cause  was  tried  on  Friday,  the  29th.  The  defendant  resided  about  ten 
miles  from  Mold  ;  the  attorney,  Mr.  Leigh,  was  resident  in  London.  Mi'.  Williams, 
who  held  the  bond,  resided  at  Denbigh,  fourteen  miles  from  Mold,  and  arrived  at  the 
latter  place,  with  the  bond,  in  the  afternoon  of  Thursday  the  28th.  It  was  objected 
for  the  defendant,  that  this  notice  was  too  late ;  the  learned  judge,  however,  thought 
that  as  the  bond  was  actually  in  Court,  the  notice  was  sufficient,  and  that  the  copy 
was  admissible,  and  it  was  accordingly  read. 

For  the  defendant  it  was  contended,  that  the  bond  ought,  under  the  circ\imstances, 
to  be  presumed  to  have  been  satisfied.  The  learned  judge  left  that  question  to  the 
jury,  who  found  a  verdict  for  the  plaintiff  for  the  whole  amount  [481]  claimed  by 
him,  1331 ,  leave  being  given  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  the  copy  of  the  bond  ought  not  to  have  been  received  in 
evidence. 

Kelly  now  moved  accordingly.  First,  inasmuch  as  Mr.  Williams,  in  whose  posses- 
sion the  bond  was,  represented  the  attorney  of  the  obligors,  he  was  not  bound  to 
produce  the  bond  ;  and  if  so,  neither  could  a  copy  obtained  from  or  furnished  by  him, 
contrary  to  his  duty,  be  received  in  evidence.  The  rule  is  thus  laid  down  in  Phillipps 
on  Evidence,  vol.  i,  p.  182  :  "If  a  deed  deposited  confidentiallj'  with  an  attorney  has 
been  ol)tained  out  of  his  hands,  for  the  purpose  of  being  produced  in  evidence  by 
another  witness,  it  cannot  be  received.  Thus,  in  a  case  tried  before  Mr.  Justice 
Bayley,(o')  the  plaintiff's  counsel  having  proved  a  certain  deed  in  the  possession  of 
the  defendant,  and  the  defendant  refu.sing  to  produce  it,  though  he  admitted  having 
received  notice,  the  counsel  of  the  plaintiff  offered  in  evidence  a  copy  of  the  deed, 
which  had  been  obtained  from  one  who  many  years  ago  acted  as  an  attorney  for  the 
person  under  whom  the  defendant  claimed,  and  who  had  been  intrusted  by  him  with 
the  original  deed  in  his  professional  character.  The  counsel  on  the  part  of  the 
defendant  objected  that  this  evidence  ought  not  to  be  received,  as  the  original  deed 
had  been  deposited  confidentially  with  the  attorney  ;  and  Bayley,  B.,  refused  to  admit 
it.  He  said,  the  attorney  could  not  give  parol  evidence  of  the  contents  of  the  deed, 
which  had  been  intrusted  to  him  ;  so  neither  could  he  furnish  a  copy.  He  ought  not 
to  have  communicated  to  others  what  was  deposited  with  him  in  confidence,  whether 
it  was  a  written  or  verbal  communication.  It  is  the  privilege  of  his  client,  and  con- 
tinues from  first  to  last."  That  case  appears  to  be  expressly  in  point.  [Parke,  B. 
I  have  always  doubted  the  correctness  of  that  ruling.  Where  an  attorney  intrusted 
confidentially  with  a  document  com-[482]-municates  the  contents  of  it,  or  suffers 
another  to  take  a  copj^,  surely  the  secondary  evidence  so  obtained  may  be  produced. 
Suppose  the  instrument  were  even  stolen,  and  a  correct  copy  taken,  would  it  not  be 
reasonable  to  admit  it?  Lord  Abinger,  C.  B.  It  is  impossible  to  say  this  copy  was 
not  evidence.] 

Secondly,  the  notice  to  produce  was  not  suflicient.  In  the  first  place,  service  on 
the  day  after  the  commission  day  was  too  late ;  Oewge  v.  Thompson  (4  Dowl.  P.  C. 
656),  Doe  v.  Gi-ey  (1  Stark.  N.  P.  C.  283).  In  the  latter  case,  service  of  notice  to 
produce  a  lease,  upon  the  wife  of  the  defendant's  attorney  at  his  lodgings,  on  the 
evening  before  the  trial,  was  held  insufficient.  Besides,  here  the  attorney  had  not 
the  possession  of  the  bond  at  the  time,  and  he  was  resident  in  London.  [Lord 
Abinger,  C.  B.  He  had  the  power  of  obtaining  the  production  of  it  at  the  trial.] 
The  insufficiency  of  a  notice  to  produce  is  to  be  determined  upon  the  facts  as  they 
stood  at  the  time  of  the  service.  [Lord  Abinger,  C.  B.  I  cannot  assent  to  that. 
Suppose  the  party  has  not  the  document  at  the  time  he  receives  notice  to  produce  it, 
but  afterwards  obtains  possession  of  it,  a  week  before  the  trial ;  is  he  not  bound  to 
jjroduce  it?]  In  this  case  the  bond  was  held,  not  by  the  attorney  in  the  cause,  but 
by  Williams,  who  was  privileged  from  producing  it :  but  even  if  the  former  had  had 
it  in  his  pocket  at  the  trial,  he  could  not  be  called  upon  to  produce  it  unless  he  bad 
received  a  notice  in  proper  time.  In  Cook  v.  Hearn  (1  M.  &  Rob.  201),  Patteson,  J., 
held  that  the  attorney  of  the  opposite  party  could  not  be  asked  whether  he  had  with 
him  a  rule  of  court  relating  to  the  cause,  with  a  view  to  give  secondary  evidence  of 
it,  no  notice  to  produce  or  subpoena  duces  tecum  having  been  served  before  the  trial : 

(o)  Fisher  v.  Hemiruj,  Leicester  Lent  Assizes,  1809. 
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and  that  such  notice  could  not  be  given  then.  So,  in  Bate  v.  Kinscy  (1  CM.  &  \i. 
33),  where  an  attorney  refused  to  produce  a  document  on  the  ground  of  his  client's 
privilege,  no  notice  to  produce  [483]  having  been  given,  parol  evidence  of  its  contents 
was  held  inadmissible;  and  Gurney,  B.,  there  says,  "The  fact  of  the  instrument 
being  in  court  makes  no  dift'eienee  with  regard  to  the  necessity  of  a  notice  to  produce." 

Lord  AiiiNfJER,  C.  B.  The  only  question  in  this  case  really  is,  whether  tlie  notice 
to  produce  was  served  in  such  proper  time  as  would  enable  the  party  to  produce  the 
document  if  he  had  it.  It  appears  that  the  defendant's  attorney  was  in  possession  of  the 
original  bond,  and  that  a  copy  was  in  town.  The  attorney  who  was  served  with  the 
notice  to  produce  must  have  known  that  Mr.  Williams,  who  was  the  attortiey  for 
the  defendant  in  the  country,  had  possession  of  the  bond.  It  would  appear  that  the 
notice  was  merely  given  from  over-caution,  lest  Mr.  Williams,  when  called  to  produce 
it,  should  plead  his  client's  privilege,  and  decline  to  do  so.  There  was  time  enough 
for  the  attorney  to  con.sider  whether  it  was  for  his  client's  interest  to  produce  it  or 
not,  and  no  doubt  he  determined  it  was  not.  I  therefore  think  the  notice  was  sufficient, 
taking  the  fact  into  consideration,  that  the  party  on  whom  the  notice  was  served  knew 
that  the  instrument  was  in  the  possession  of  another  person,  who  had  been  subpoenaed 
to  produce  it  at  the  trial,  and  over  whom  his  client  had  full  authority.  It  is  not  like 
the  case  of  a  complicated  deed,  in  which  there  are  many  parties,  and  which  the 
attorney  might  refuse  to  produce,  because  he  might  think  it  necessary  to  take  the 
opinion  of  his  counsel  before  he  produced  it.  This  is  the  case  of  a  simple  bond  of 
indenuiity.  I  think,  therefore,  that  the  learned  judge  was  quite  right  in  admitting 
the  secondary  evidence,  and  that  no  rule  ought  to  be  granted. 

Parke,  B.  I  am  of  the  same  opinion.  The  question  is  now  reduced  to  this, 
whether  the  notice  to  pi'oduce  was  sufficient.  I  agree  that  the  principle  to  be 
extracted  from  the  eases  is,  that  notice  to  produce  must  be  given  within  [484]  a 
reasonable  time  before  the  trial  comes  on,  the  judge  at  the  trial  being  the  proper  person 
to  consider  whether  that  reasonable  time  has  been  given  or  not.  I  think  in  this  ca.se 
there  was  ample  evidence  to  warrant  the  judge  in  deciding  that  the  notice  was 
sufficient,  even  on  the  pi'inciple  contended  for  by  Mr.  Kelly — which  however  is  not 
the  principle  laid  down  in  the  cases,  —  that  it  must  depend  upon  the  state  of  facts  at 
the  time  the  notice  was  given.  Here  it  was  given  early  on  the  Thursday  morning, 
the  case  standing  for  trial  on  Friday.  It  is  clear  the  defendant's  attorney  on  the 
record,  Mr.  Leigh,  well  knew  that  the  bond  was  in  the  possession  of  the  former 
attorney,  Mr.  Williams,  and  that  he  would  produce  it  at  the  assizes.  At  the  very 
time  he  had  the  notice,  he  knew  it  was  in  the  power  of  their  own  client,  who  had 
nothing  more  to  do  than  to  direct  Mr.  Williams  to  pi'oduce  it.  Even  if  the  bond  had 
not  been  at  the  time  within  the  conti'ol  of  the  defendant,  but  had  afterwards  come 
into  his  possession,  or  that  of  his  attorney,  so  that  it  could  have  been  produced  on  the 
trial,  I  by  no  means  say  that  the  notice  would  not  in  that  case  have  been  sufficient ; 
but  it  is  unnecessary  to  decide  that.  The  cases  referred  to  are  all  distinguishable. 
In  the  case  of  Cook  v.  Hearn,  it  was  endeavoured  to  supply  a  want  of  previous  notice, 
by  giving  it  at  the  trial.  That  is  no  notice  at  all.  In  Doe  v.  Grei/,  the  notice  was 
served  upon  the  wife,  and  not  upon  the  attorney  himself,  and  no  proof  was  given  that 
the  attorney  had  received  the  notice,  though  there  was  proof  that  the  deed  was  in  his 
posses.sion  at  the  time.  Here  there  was  a  notice  to  produce,  given  to  the  right  pai'ty, 
and  the  sole  question  is,  whether  that  has  been  given  a  reasonable  time  before  the 
trial.  I  should  have  been  sorry  if  this  objection  could  have  prevailed  ;  and  I  think 
there  is  ample  ground  for  holding  that  this  was  a  sufficient  notice,  and  therefore  that 
the  rule  should  be  refused. 

Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


[485]  Webber  v.  Sparker  and  Another.  Exch.  of  Pleas.  Nov.  5,  1842. — Tres- 
pass for  breaking  and  entering  the  plaintiff's  close,  (which  was  set  out  by  abuttals), 
and  pulling  down  certain  posts  and  bars  standing  thereon.  Plea,  that  there  was 
a  puljlic  footway  over  the  close,  and  that  the  defendants,  because  the  posts  and 
bars  obstructed  the  way,  pulled  them  down.  Replication,  traversing  the  foot- 
way : — Held,  that  on  these  pleadings  the  defendants  were  entitled  to  a  verdict, 
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on  proof  of  <i  right  of  footway  in  any  direction  over  the  close,  and  were  not 
bound  to  prove  a  way  over  the  place  where  the  posts  and  bars  stood. 

[S.  C.  12  L.  J.  Ex.  41.     Applied,  Huddart  v.  Righy,  1869,  L.  R.  5  Q.  B.  144.] 

Trespass  for  breaking  and  entering  a  certain  close  of  the  plaintirt',  situate,  &c. 
[setting  it  out  by  abuttals],  and  pulling  down  diver.s,  to  wit,  four  posts  and  four  bars 
of  the  plaintiff,  then  standing  and  being  in  and  upon  the  said  close.  The  defendants 
pleaded,  that  there  was  a  public  footway  over  and  acros.s  the  said  close  in  which,  &c., 
wherefore  the  defendants,  having  occasion  to  use  the  said  way,  and  because  the  said 
posts  and  bars  had  been  and  were  wrongfully  erected  across  the  said  footway,  and 
obstructed  the  same,  pulled  down  the  said  posts  and  bars,  Ike.  Replication,  traversing 
the  public  footway,  on  which  issue  was  joined.  At  the  trial  liefore  Cresswell,  J.,  at 
the  last  Somerset  assizes,  the  defendants  proved  a  public  right  of  footway  across  the 
plaintiff's  field,  but  in  a  different  direction  from  that  in  which  the  posts  and  rails  had 
stood.  It  was  contended  for  the  plaintiff',  that  the  plea  was  not  proved  unless  a  right 
of  way  were  shewn  to  have  existed  in  the  line  of  the  posts  and  rails,  which  the 
defendants  alleged  to  have  obstructed  the  way  mentioned  in  the  plea.  The  learned 
judge,  however,  was  of  opinion  that  the  only  matter  in  issue  was,  whether  there  was 
any  right  of  footway  across  the  close  in  question,  and  under  his  direction  a  verdict 
was  found  for  the  defendants. 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  In  this  case  a 
locality  was  given  by  the  declaration  to  the  trespass  complained  of,  and  which  must 
have  been  known  to  the  defendants  when  they  pleaded  ;  i.e.  where  the  posts  and  rails 
had  stood,  which  were  thrown  down  by  them.  The  plea,  therefore,  was  not  proved 
by  evidence  of  a  right  of  way  across  another  part  of  the  close.  The  plea  itself  states 
that  the  way  pleaded  had  been  ob-[486]-structed  by  the  posts  and  rails  [Parke,  B. 
But  that  is  not  parcel  of  the  issue.  Lord  Abinger,  C.  B.  The  plaintiff'  should  have 
new  assigned.]  If  he  had,  he  would  have  admitted  a  right  of  way  in  the  line  of  the 
posts  and  rails.  [Parke,  B.  He  might  have  traversed  and  new  assigned  :  then  the 
question  on  the  first  issue  would  have  been  only  whether  there  was  a  right  of  way 
across  the  close  at  all ;  if  there  was,  but  the  defendants  beat  down  the  posts  and 
rails  in  another  part  of  the  close,  they  would  be  liable  on  the  new  assignment.]  The 
verdict  is,  that  thei'e  is  the  right  of  way  in  the  plea  mentioned  ;  namely,  where  the 
posts  and  rails  were  beaten  down  as  ob.structions  of  it :  and  the  verdict  would  establish 
a  right  of  way  there.  [Parke,  B.  No ;  the  only  matter  established  by  the  record 
would  be  the  existence  of  a  right  of  way  across  the  close.  Lord  Abinger,  C.  B.  It 
might  be  that  the  plaintiff  stopped  both  the  real  way,  and  one  which  the  defendants 
had  usurped  ;  as  to  the  latter,  there  should  be  a  new  assignment.]  That  view  of  the 
case  supposes  that  posts  and  rails  existed  in  two  places.  The  close,  in  the  declaration, 
means  the  spot  where  the  trespass  was  committed.  Suppose  it  were  a  declaration  for 
breaking  and  entering  a  close  across  the  plaintiff's  head-weir,  and  destroying  that 
weir;  would  not  that  fix  the  trespa.ss  to  that  place'?  [Parke,  B.  But  here  the 
declaration  is  for  breaking  and  entering  the  close  generally  :  then  the  defendants  say, 
wherever  that  close  is,  there  is  a  public  way  across  it.]  If  the  plaintiff'  had  new 
assigned,  he  would  have  been  bound  to  prove  two  trespasses  of  the  kind  charged,  and 
therefore  two  sets  of  posts  and  rails:  Greene  v.  Jones  (I  Saund.  299  a.).  The 
defendants  fix  the  identity  of  the  way  by  the  description  in  their  plea.  In  Ellison  v. 
Iks  (11  Ad.  &  E.  665  ;  3  P.  &  D.  39  i),  to  a  declaration  in  trespass  for  breaking  and 
entering  a  close  of  the  plaintiff,  [487]  described  by  abuttals,  the  defendant  pleaded  a 
public  right  of  way  across  the  close  ;  the  plaintiff  new  assigned  a  trespass  extra  viam  ; 
to  which  the  defendant  pleaded,  that  the  plaintiff'  had  wrongfully  stopped  up  the  way 
in  the  former  plea  mentioned,  wherefore  the  defendant  necessarily  went  a  little  out  of 
the  said  highway,  quaj  est  eadem,  &c.  The  evidence  was,  as  in  this  case,  that  there 
was  a  public  footway  over  the  close,  which  the  plaintiff' admitted,  and  another  footway 
which  the  defendant  claimed  as  public,  but  which  the  plaintiff' had  .stopped  up;  and  it 
was  proposed  to  try  the  question  as  to  the  existence  of  this  latter  right  of  way.  The 
judge,  howe\'ei',  thought  that  no  issue  was  raised  as  to  this  second  way,  and  directed 
a  verdict  for  the  plaintiff';  and  his  ruling  was  confirmed  by  the  court,  on  the  gi'ound 
that,  the  precise  locality  being  material  to  the  defence,  the  defendant  was  bound  to 
shew  it  in  his  pleading.  It  was  so  held,  because  there  was  nothing  either  in  the 
declaration  or  plea  to  shew  the  locality  of  the  way  claimed,  and  therefore  the  plaintiff 
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had  a  right  to  fix  which  way  was  admitted  by  him.  Rut  here  the  dcelaratioii  and 
plea  together  do  fix  the  locality  of  the  way  to  be  where  the  alleged  obstruction  had 
stood  and  was  removed. 

Lord  Aiuncer,  C.  B.  The  mention  of  the  posts  and  rails  docs  not  fix  the  locality 
of  the  trespass  ;  if  it  did,  the  defendants  would  be  entitled  to  a  verdict  of  not  guilty, 
unless  it  were  proved  that  they  came  across  that  part  of  the  close  where  the  posts  and 
rails  were. 

Parke,  B.  On  this  replication,  the  onl}^  question  i.s,  whether  there  is  a  right  of 
way  over  the  close — the  piece  of  land — described  in  general  terms  in  the  declaration. 
If  there  be,  but  the  trespass  was  committed  out  of  the  way,  theie  should  have  been 
a  new  assignment.  The  declaration  does  not  describe  the  close  as  l)eing  one  wiiereon 
certain  posts  and  rails  were  fixed,  but  merely  alleges  the  breaking  [488]  down  of  the 
posts  and  rails  as  part  of  the  injury  done  hy  the  defendants. 

The  other  Barons  concurred. 

Rule  refused. 

Cheese  v.  Scales.  Exch.  of  Pleas.  Nov.  7,  1842. — The  defendant  published  a 
placard  stating  of  the  plaintifii',  who  was  an  overseer  of  the  poor,  "  that  when  out 
of  office  he  had  advocated  low  rates,  and  when  in  ottice  had  ailvocatcd  high  rates, 
and  that  he  (the  defendant)  would  not  trust  him  with  -51.  of  his  property  : " — 
Held,  that  these  words  were  actionable  per  se,  without  any  innuendo. — An 
application  to  set  aside  the  verdict  and  ju  Igment,  on  the  ground  that  the  cause 
was  tried  after  the  return  da}'  mentioned  in  the  distringas  juratores,  must  be 
made  within  the  first  four  days  of  term  next  following. — And  semble,  the  Coui't 
will  not,  in  such  case,  interfere  at  all  on  motion,  but  leave  the  party  to  his  writ 
of  error. — The  distringas  juratores,  instead  of  being  made  returnable  on  the  first 
day  of  Michaelmas  Term,  was  by  mistake  tested  on  that  day,  and  commanded 
the  sheriff'  to  distrain  the  jurors,  so  that  he  might  have  their  bodies  on  the  17th 
of  June,  before  the  Barons  at  Westminster,  unless  the  Chief  Baron  should  first 
come  on  the  15th  of  June,  at  the  Guildhall  of  the  city  of  London.  The  trial 
took  place  on  the  25th  of  June.  After  error  coram  vobis  brought  by  the  defen- 
dant on  the  ground  of  this  irregularity  in  the  process,  the  Court,  on  motion, 
allowed  an  amendment. 

[S.  C.  2  Dowl.  (N.  S.)  438;  12  L.  J.  Ex.  13;  6  Jur.  955.    See  in  error,  12  M.  &  W.  685.] 

Libel.  The  declaration  stated  that  the  plaintift'  had  been  and  was  overseer  of 
the  poor  of  the  parish  of  St.  Mary,  Stratford-le-Bow ;  and  that  the  defendant 
published  of  and  concerning  him  the  libellous  matter  following  : — "  that  the  plaintiff', 
when  out  of  office,  had  advocated  low  rates,  and  when  in  office  had  advocated  high 
I'ates,  and  that  he  (the  defendant)  would  not  trust  the  plaintiff'  with  £5  of  his  private 
property."  Plea,  not  guilty.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  sittings 
in  London  after  last  Trinity  Term,  the  plaintiff'  obtained  a  verdict,  damages  40s. 

Crowder  now  moved  in  arre.st  of  judgment,  and  contended  that  the  language 
imputed  to  the  defendant  was  ambiguous,  and  might  mean  either  that  the  plaintiff' 
was  dishonest,  or  merely  that  he  was  negligent  of  his  aff'airs  ;  and  therefore  that  it 
was  not  necessarily  libellous,  and  ought  to  have  been  explained  by  an  innuendo. 

But  per  Curiam.  The  pulilication  imputes  dishonesty  to  the  plaintiff',  or  at  least 
tends  to  disparage  him  ;  it  was  for  the  jury  to  say  whether  it  was  libellous  or  not, 
and  they  have  found  that  it  was.     There  is  no  ground  for  arresting  the  judgment. 

Rule  refused. 

[489]  On  a  subsequent  day,  Crowder  moved,  in  the  .same  case,  for  a  rule  to  shew 
cause  why  the  verdict  and  judgment  for  the  plaintiff,  and  all  subsequent  proceedings, 
should  not  be  set  aside,  on  the  ground  that  there  had  been  a  mistrial.  The 
distringas  juratores,  instead  of  being  returnalile  on  the  2nd  of  November,  the  first 
day  of  Michaelmas  Term,  was  by  mistake  tested  on  that  day,  and  commanded  the 
sherifff  to  distrain  the  juror.s,  so  that  he  might  have  their  bodies  on  the  17th  of  June, 
before  the  Baions  at  Westminster,  unless  the  Chief  Baron  should  first  come  on  the 
15th  of  June,  at  the  Guildhall  of  the  city  of  London.  The  trial  took  place  on  the  25th 
of  June.  The  informality  was  not  discovered  until  the  parties  went  before  the  Master 
ou  the  taxation  of  the  costs.     In  Crowder  v.  Rooke  (2  Wits.  1 44),  where  the  trial  was  had 
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after  the  rkiy  of  nisi  prius,  it  was  held  that  the  jurata  was  not  amendable,  and  a  venire 
de  novo  was  awarded,  on  the  ground  that  the  trial  had  been  had  coram  non  judice. 

Per  Curiam.  The  motion  ought  to  have  been  made  within  the  first  four  days  of 
the  term  ;  but  even  if  it  had,  it  would  probably  not  have  been  entertained.  In  Gee 
V.  Swunn  (9  M.  &  W.  685),  a  motion  was  made  within  the  fir'st  four  days,  to  set  aside 
the  verdict  for  a  similar  defect,  but  the  Court  refused  to  grant  a  rule,  leaving  the 
defendant  to  his  writ  of  error. 

Rule  refused. 

Nov.  25. — The  above  rule  having  been  refused,  the  defendant  brought  a  writ  of 
error  coram  vobis ;  whereupon  a  cross  motion  was  made  bv  the  plaintiff',  to  amend  the 
distringas  jniatores,  and  a.  rule  nisi  was  granted  for  that  purpose,  against  which 

[490]  Crowder  and  Hurlstone  shewed  cause  (November  24).  This  amendment 
cannot  be  made.  At  common  law,  amendments  could  be  made  only  while  the  pro- 
ceedings were  in  paper ;  and  they  can  be  made  on  the  record  only  under  the  statutes 
of  amendment,  and  for  misprisions  of  the  clerk.  Now  this  is  not  a  misprision  of  the 
clerk ;  it  is  a  clear  mistrial.  To  warrant  the  issuing  of  the  distringas,  there  must 
be  an  award  of  the  jnrata ;  here  they  accord,  but  the  objection  is  that  the  award  of 
jurata  is  bad,  and  gave  the  judge  no  authority  to  try  the  cause.  The  nisi  prius  record 
is  now  the  first  entry  of  the  proceedings  in  an  action,  and  there  is  nothing  to  amend 
by.  There  are  several  cases  to  shew  that  an  amendment  of  this  nature  cannot  be 
made:  Com.  Dig.,  Amendment  (B.)  and  (G.  1);  Vin.  Abr.,  Amendment ;  Child  v. 
Harvey  (1  Salk.  48),  Crowder  v.  Rooke  {2  Wils.  144),  Bhckamore's  case  (8  Eep.  156), 
Rogers  v.  Smith  (1  Ad.  &  E.  772 ;  3  Nev.  &  M.  760)  In  Bullock  v.  Parsons  (2  Ld. 
Eaym.  1143),  a  bad  distringas  was  amended  by  the  venire,  but  there  the  latter  was 
correct.  Sherman  v.  Tinsley  (4  Scott,  286)  may  be  cited  for  the  plaintiff",  but  what 
was  said  there  as  to  an  amendment  was  a  mere  dictum,  not  necessary  to  the  decision 
of  the  case.     It  is  clear  that  this  is  not  a  case  within  the  statute  of  jeofails. 

Barstow,  contra.  This  is  a  mere  misprision  of  the  clerk.  The  proper  return  day, 
the  2nd  of  November,  appears  in  the  writ  of  distringas,  but  in  the  wrong  part  of  it, — 
it  is  the  teste  instead  of  the  return  ;  and  all  that  is  sought  is  a  mere  transposition  of 
the  dates.  Dunbar  v.  Hitchcock  (3  M.  &  Sel.  591)  shews  how  far  the  Court  will  carry 
the  power  of  amendment  of  the  record,  even  after  erroi-  brought.  Here  the  venire, 
which  is  the  principal  jury  process,  is  perfectly  correct,  and  the  distringas  may  be 
amended  by  it.  The  jurata  is  not  the  award  of  the  Court,  but  merely  the  act  of  [491] 
the  clerk.  JValdo  v.  HarrisoH  (BaiTies,  5)  is  expressly  in  point  to  shew  that  such  a 
defect  as  this  is  amendable.  [Parke,  B.  There  the  amendment  was  made  on  the 
supposition  that  the  statute  of  5  Geo.  1,  c.  13,  applied;  but  the  authorities  shew  that 
it  applies  only  to  writs  original  and  judicial,  and  not  to  jury  process.]  In  Bullock  v. 
Parsons,  the  amendment  was  not  made  at  all  under  the  authority  of  that  statute. 
[Parke,  B.  In  Gilbert's  History  of  the  Common  Pleas,  p.  177,  it  is  laid  down  that 
eveiy  defect  is  amendable,  provided  the  venire  and  distringas  are  between  the  same 
pai-ties  and  in  the  same  cause.]  In  Crowder  v.  Rouke,  the  attorney  had  been  apprised 
of  the  defect  before  the  trial,  and  the  amendment  was  refused  mainly  on  that  ground. 
Rogers  v.  Smith  was  decided  on  the  statutes  of  jeofails. 

Cur.  adv.  vult. 

Nov.  25. — On  this  day, 

Lord  Abinger,  C.  B.,  said — In  the  case  of  Cheese  v.  Scales,  we  are  of  opinion  that 
the  rule  for  the  amendment  ought  to  be  made  absolute.  M.y  brother  Parke  has  looked 
into  the  authorities,  and  is  prepared  to  state  the  reasons  of  our  judgment. 

Parke,  B.  [After  stating  the  facts,  he  continued] :  The  question  is,  whether, 
according  to  the  authorities,  this  amendment  can  be  made. 

This  depends  on  the  statutes  of  amendments,  and  not  on  the  statutes  of  jeofails. 
By  these  statutes,  and  particularly  the  8  Hen.  6,  c.  12,  the  courts  are  empowered  to 
examine  and  amend,  in  affirmance  of  the  judgment,  what  they  shall  think  in  their 
discretion  to  be  the  misprision  of  their  clerks,  in  any  record,  process,  &c.,  writ,  panel, 
or  return  ;  and  these  amendments  may  be  made  before  or  after  error  brought :  but 
in  order  to  amend  on  these  statutes,  there  must  be  something  to  amend  by. 

[492]  Now,  in  the  present  case,  the  venire  facias  is  correct ;  it  is  made  returnable 
immediately,  as  by  the  stat.  3  &  4  Will.  4,  c.  67,  s.  2,  it  may  be.  The  writ  of  dis- 
tringas juratores  is  incorrect;  it  commands  the  sheriff  to  have  the  bodies  of  the  jurors 
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in  vacation,  instead  of  the  first  day  of  the  following  term,  and  it  is  tested  on  ttu;  day 
on  whieli  it  onght  to  have  been  returned.  But  these  are  evitlcntly  misprisions  of  the 
clerk,  who  is  considered  as  having  prepared  and  issued  the  writ ;  and  the  award  of 
the  jurata,  which  is  to  be  considered  as  being  on  the  plea  roll,  is  sufficient  to  amend 
by,  bj'  altering  the  teste  of  the  writ  of  distiingas,  and  making  the  return  the  first  day 
in  the  subsequent  term.  In  substance  this  writ  is  right,  and  there  is  no  misti'ial,  for 
the  jury  are  to  appear  at  Guildhall,  if  the  Chief  Baron  should  come  there  on  the  15th 
of  June :  he  did  come  on  that  day,  they  appeared  there,  and  therefore  thej'  were 
properly  summoned  to  try  the  cause,  and  the  proper  judices  facti ;  and  the  other 
branch  of  the  alternative,  that  of  being  brought  to  Westminster  on  another  day, 
became  nugatory.  That  the  cause  was  in  fact  tried  at  an  adjournment  of  the  sittings 
begun  on  the  1.3th,  and  after  the  day  when,  in  the  event  of  not  having  appeared  at 
Guildhall,  they  would  have  had  to  appear  at  Westminster,  is  immaterial. 

And  this  amendment  may  be  made  consistently  with  the  authorities. 

In  Gilbert's  Hist,  of  the  G.  P.,  p.  177,  it  is  said,  "  If  the  distringas  he  omitted,  or 
wrong  in  any  of  the  particulars  before  mentioned,  (including  teste  and  I'etnrn),  it  may 
be  amended  by  the  venire,  for  it  is  secondary  process  to  bring  in  the  jury." 

In  Bullock  V.  Parsons  (2  Ld.  Eaym.  1143),  a  bad  distringas  appears  to  have  been 
amended  by  the  venire.  So,  in  2  KoUe's  Reports,  1 1 1,  such  an  amendment  was  made. 
In  JFahIo  V.  [493]  Harrison  (Barnes,  .5),  the  distringas  was  amended  as  to  the  return. 
In  the  second  report  of  that  ease,  it  seems  to  have  been  a  mistake  to  attribute  that 
amendment  to  the  stat.  of  5  Geo.  1,  which  is  a  statute  of  jeofails  ;  it  must  have  been 
amended  under  the  statutes  of  amendments.  The  cases  relied  upon  by  Mr.  Growder 
to  the  contrary  are  distinguishable.  In  that  of  Croicdcr  v.  Ilookc  (2  VVils.  144),  the 
cause  was  tried  at  a  subsequent  sitting  to  that  at  which  the  juiy  wei'e  to  appear  by 
the  distringas,  so  that  the  jury  were  not  properly  summoned,  and  the  proceeding  was 
coram  non  judice.  Here  the  cause  was  tried  at  the  same  .sitting,  before  a  jury  properly 
summoned.  On  the  same  ground,  the  distringas  was  not  amended  in  Child  v.  Harvey 
(1  Salk.  48).  The  day  appointed  for  the  nisi  prius  was  after  the  return  in  Banc,  and 
impossil)le,  and  the  Judge  was  held  to  have  had  no  authority  to  try  by  a  jury  so 
summoned.  The  other  ease  of  Rogers  v.  Smith  (1  Ad.  &  E  772)  was  not  a  question 
on  the  statutes  of  amendments,  but  on  the  statutes  of  jeofails.  Whether  this  defect 
would  be  aided  on  error,  is  not  now  to  be  decided. 

The  rule  must  be  absolute  on  payment  of  the  costs  of  the  application  and  writ 
of  error. 

Rule  absolute  accordingly. 


[494]  Bkaythwayte  v.  George  Hitchcock.  Exch.  of  Pleas.  Nov.  S,  1842. — In 
debt  for  rent,  stating  a  demise  of  a  messuage  &c.  by  the  plaintiff  to  W.  H.  for 
one  year,  and  so  on  from  year  to  year  if  they  should  respectively  please,  at  the 
yearly  rent  of  1401.,  payable  quarter}}',  and  an  a.5.signment  by  W.  H.  to  the  defen- 
dant, the  plaintift"  proved  an  agreement  (signed  by  himself  only)  for  a  lease  of  the 
premises  by  him  to  W.  H.  for  seven  years,  at  1401.  a  year,  that  no  lease  had  Ijeen 
actually  executed,  but  that  W.  H.  had  entered  into  possession  shortly  after  the 
date  of  the  agreement,  and  had  paid  two  quarters'  rent,  at  the  rate  of  1401. 
a  year: — Held,  that  this  was  sufficient  evidence  of  a  tenancy  from  year  to  year, 
as  stated  in  the  declaration,  and  in  which  W.  H.  had  an  assignable  interest. — 
Where,  on  the  non-production  of  a  deed  after  notice  to  produce,  the  opposite 
party  calls  a  witness  who  proves  a  copy  compared  by  him  with  the  oi-iginal  deed, 
such  copy  may  be  read  without  being  stamped  ;  for  it  is  only  used,  in  point  of 
law,  to  refresh  the  witness's  memory  as  to  the  contents  of  the  deed. 

[S.  C.  2  Dowl.  (N.  S  )  444  ;    12  L.  J.  Ex.  .38  ;  6  Jur.  976.] 

Debt  for  rent.  The  first  count  of  the  declaration  stated  a  demise,  on  the  2t)th  of 
October,  1840,  from  the  plaintiflT  to  William  Hitchcock,  of  a  messuage  and  premises, 
to  hold  for  one  year  from  the  25th  of  December  then  last,  and  so  on  from  year  to  year 
if  the  plaintiff'  and  the  said  William  Hitchcock  should  respectively  please,  at  the 
annual  rent  of  £140,  payable  quarterly  on  &c.  :  that,  during  the  said  tenancy,  to  wit, 
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on  the  17th  July,  1841,  all  the  estate  and  interest  of  the  said  W.  Hitchcock  in  the 
said  messuage  and  premises  came  to  and  vested  in  the  defendant,  hy  assignment  from 
the  said  W.  Hitchcock  :  and  alleged  as  a  breach  the  nonpayment  by  the  defendant 
of  £35,  a  quarter's  rent  due  at  Chi'istmas,  1841.  There  was  also  a  count  on  an 
account  stated. 

The  defendant  pleaded,  first,  nunquam  indebitatus  ;  secondly  (to  the  first  count), 
a  denial  of  the  demise  to  W.  Hitchcock  ;  and  thirdly  (to  the  first  coiuit),  a  denial  that 
the  estate  and  interest  of  W.  Hitchcock  vested  in  him  the  defendant :  on  which  issues 
were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings  after  last  term, 
the  plaintitl'  put  in  evidence  an  agreement,  dated  the  17th  December,  1840,  and  signed 
by  the  plaintiff'  onljr,  whereby  the  plaintiff  agreed  to  execute  a  lease  of  a  cottage  &c. 
to  W.  Hitchcock,  for  seven  years,  at  a  yearly  rent  of  £140,  payable  quarterly.  It 
was  proved  that  no  lease  had  been  executed  in  pursuance  of  the  agreement,  but  that 
W.  Hitchcock  had  entered  into  possession  of  the  cottage  shortly  after  the  date  of  the 
agi-eement,  and  had  paid  two  quarters'  rent  up  to  Midsummer,  1841,  at  the  rate  of 
£140  a  year.  The  plaintiff  [495]  then  proved  a  notice  to  the  defendant  to  produce 
a  deed  of  assignment,  bearing  date  the  17th  July,  1841,  of  the  cottage,  from 
W.  Hitchcock  to  the  defendant :  and  on  its  nonproduction,  called  a  witness,  who 
produced  a  paper  which  he  said  was  a  true  copy  of  the  original  assignment,  which  he 
had  read  and  compared  with  it.  It  was  objected  that  this  copy  could  not  be  read 
in  evidence  for  want  of  a  stamp  ;  but  the  Lord  Chief  Baron  overruled  the  objection, 
and  the  copy  was  read  :  from  which  it  appeared,  that  by  the  deed  of  assignment, 
which  was  executed  both  by  W.  Hitchcock  and  the  defendant,  after  reciting  the 
agreement  of  the  17th  December,  1840,  and  that  no  lease  had  been  executed  in  pursu- 
ance thereof,  W.  Hitchcock  assigned  to  the  defendant,  his  executors,  A;c ,  all  the  said 
agreement,  and  all  benefit  and  advantage  thereof,  and  all  his  estate,  title,  and  interest 
therein,  to  hold  to  the  defendant,  his  executors,  &c.,  absolutely,  subject  nevertheless 
to  a  proviso  for  redemption.  It  was  contended  for  the  defendant,  that  there  was  no 
sufficient  evidence  of  a  demise  whereby  a  tenancy  from  j^ear  to  year  was  created,  as 
alleged  in  the  declaration.  The  Lord  Chief  Baron  overruled  the  objection,  and  the 
plaintiff  had  a  verdict  for  £35,  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  there  was  no  sufficient  evidence  of 
the  assignment. 

Erie  now  moved  accordingly  for  a  rule  to  enter  a  nonsuit,  and  also  for  a  new  trial, 
on  the  ground  that  there  was  no  sufficient  evidence  of  a  tenancy  from  year  to  year 
between  the  plaintiff  and  W.  Hitchcock,  or  of  the  assignment  of  such  an  interest  to 
the  defendant.  First,  the  copy  of  the  assignment  was  inadmissible  for  want  of  a 
stamp.  The  stamp  acts,  44  Geo.  3,  c.  98,  sched.  A.,  and  48  Geo.  3,  c.  149,  sched.  I., 
part  1 ,  impose  a  duty  upon  "  every  copy  attested  to  be  a  true  copy,  in  the  form 
which  hath  been  commonly  used  for  that  purpose,  or  in  any  other  manner  authenti- 
cated or  declared  to  be  a  true  copy,  or  made  for  the  purpose  of  being  given  in  evidence 
as  a  true  copy,  of  any  [496]  agreement,  contract,  bond,  deed,  or  other  instrument  of 
conveyance,  or  any  other  deed  whatsoever  : "  and  there  is  a  proviso,  that  all  copies 
which  shall  at  an\'  time  be  offered  in  evidence,  shall  be  deemed  to  have  been  made 
for  that  purpose.  A  stamp  is  therefore  required  for  every  copy  of  an  instrument, 
before  it  can  be  re.ad  in  evidence  as  such  copy  ;  the  only  exception  to  the  rule  being 
where  the  document  is  not  read  or  receivable  as  such,  but  is  used  merely  as  a 
memoi'andum  to  refresh  the  memory  of  a  witness. 

Secondly,  under  the  agreement  recited  in  the  deed,  W.  Hitchcock  was  a  mere 
tenant  at  will,  no  lease  having  been  executed,  and  there  was  not  sufficient  evidence 
from  which  to  infer  a  demise  from  year  to  year,  as  alleged  in  the  rleclaration.  He 
had  therefoi'e  no  assignable  interest  in  the  premises.  He  referi'ed  to  Brashier  v. 
Jackson  (6  M.  &  W.  549). 

Lord  Abinger,  C.  B.  I  think  the  evidence  was  sufficient  to  shew  a  tenancy 
fi'om  year  to  year,  under  the  agreement,  which  w;is  duly  executed  by  the  plaintiff; 
the  cases  which  have  been  decided  on  this  point  go  fully  that  length.  Here  there 
is  the  additional  fact  of  an  admission  under  the  defendant's  hand,  in  the  deed  of 
assignment,  that  an  agreement  for  the  lease  was  executed  by  the  plaintiff.  But 
the  plaintift''s  case  does  not  rest  solely  on  the  agreement  to  let ;  there  is  the  fact 
of  William  Hitchcock  having  been  in  the  possession  of  the  cottage  for  more  than 
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a  year,  and  having  paid  two  iiuarters'  rout  iindor  the  aijrucnient.  William  Hitchcock 
had  therefore  an  assignable  interest,  which  passed  to  the  defendant  under  the  deed 
proved  at  the  trial.  As  to  the  other  point,  I  think  the  provisions  of  the  Stamp  Acts 
relate  only  to  such  copies  as  are  evidence  per  se,  and  that  the  word  "  copy  "  there 
means  an  authenticated  copy,  receivable  as  evidence  in  the  first  instance.  Here  the 
copy  was  evidence,  only  because  the  party  who  produced  it  had  compared  it  with  the 
original,  and  swore  to  the  contents  of  it,  word  for  word. 

[497]  Parke,  B.  I  am  of  the  same  opinion.  Although  the  law  is  cleaily  settled, 
that  where  there  has  been  an  agreement  for  a  lease,  and  an  occupation  without 
payment  of  rent,  the  occupier  is  a  mei-e  tenant  at  will ;  yet  it  has  been  held  that 
if  he  subsequently  pays  rent  under  that  agreement,  he  thereljy  becomes  tenant  from 
year  to  year.  Payment  of  rent,  indeed,  must  be  understood  to  mean  a  payment  with 
reference  to  a  yearlj'  holding;  for  in  Richardson  v.  Langridgc  (4  Taunt.  Ili8),  a  party 
who  had  paid  rent  under  an  agreement  of  this  description,  but  had  not  paid  it  with 
reference  to  a  year,  or  any  aliquot  part  of  a  )'ear,  was  held  nevertheless  to  be  a  tenant 
at  will  only.  In  the  present  case,  there  was  distinct  proof  of  the  payment  of  rent  for 
two  quarters  of  a  year.  There  is  the  additional  fact  of  an  occupation  for  more  than 
a  year;  but  in  the  case  of  Cox.  v.  Bent  (5  Biiig.  185  ;  2  M.  &  P.  281),  where  a  party, 
under  an  agreement  for  a  lease,  had  occupied  for  more  than  a  year,  the  Court  held 
that  a  tenanc}'  from  year  to  year  existed,  not  on  the  ground  of  the  occupation,  but 
because  the  party  had  duiing  that  occupation  paid  a  half-year's  rent.  I  think,  thei'e- 
fore,  the  fact  of  such  a  payment  was  the  stronger  evidence  in  this  case,  and  that 
William  Hitchcock  may  be  taken  to  have  been  a  yearly  tenant.  Then,  as  to  the 
question  whether  there  has  been  a  due  assignment  of  such  his  interest,  I  think  it  is 
clear  that  there  has ;  because,  although  the  deed  in  its  commencement  recites  only 
the  agreement,  the  operative  part  of  it  conveys  and  assigns  "  all  that  the  hereinbefore 
recited  agreement  of  the  17th  of  December,  1840,  and  all  benefit  and  advantage  there- 
of, and  all  that  and  those  the  said  messuage  or  tenement  and  premises  at  &c.,  and  all 
the  right,  title,  interest,  property,  claim,  and  demand  whatsoever,  at  law  or  in  equity, 
of  him  the  said  William  Hitchcock  in  the  said  premises,"  &c.  On  the  other  point,  I 
quite  agree  with  my  Lord  Chief  Baron  that  no  [498]  stamp  was  requisite,  inasmuch 
as,  though  the  document  might  in  form  have  been  read  as  a  copy  of  the  original,  it 
was  in  truth  read  only  as  a  memorandum  to  refresh  the  memory  of  the  witness,  who 
had  compared  it  with  the  deed. 

GuRNEY,  B.,  concurred. 

EoLFE,  B.  If  we  look  to  the  context  of  the  schedule  to  the  Stamp  Act,  it  is 
evident  that  the  word  "copy"  is  not  used  in  its  ordinary  sense;  for  a  high  rate  of 
duty  is  first  imposed  on  copies  authenticated  or  attested  for  the  security  or  use  of  any 
person  being  a  party  thereto,  or  taking  any  benefit  or  interest  immediately  under  it ; 
and  afterwards  a  lower  rate  of  interest  is  imposed,  where  the  copy  is  made  for  the 
use  of  any  other  person  not  being  a  party  thereto,  or  taking  such  interest  or  benefit. 

Eule  refused. 


Kell  v.  Anderson.  Exch.  of  Pleas.  Nov.  8,  1842. — By  the  stipulations  of  a  charter- 
party,  the  vessel  was  to  take  in  a  cargo  of  coal  at  Newcastle,  and  proceed  there- 
with to  London,  or  as  near  thereto  as  she  could  safely  get,  and  deliver  the  same 
to  the  freighters  or  their  assigns,  &o.  :  to  be  delivered  in  five  working  days, 
demurrage  over  and  above  the  said  lying  days  21.  per  day.  The  vessel  arrived 
in  the  port  of  London,  off  Gravesend,  on  the  9th  March,  and  on  the  10th  the 
cargo  was  sold,  and  the  vessel  entered  by  the  freighters  for  a  meter.  On  the 
20th  she  received  an  order  from  the  harbour  master  to  proceed  to  the  Pool :  on 
Monday,  the  22nd,  she  commenced  working  out  her  cargo,  and  was  cleared  on 
the  27th.  It  appeared  that  in  consequence  of  the  factor's  certificate  that  she  was 
a  metered  vessel,  the  harbour-master  had  detained  hei'  at  Gravesend  till  the  20th, 
when  her  turn  arrived  for  her  to  proceed  to  the  Pool  and  discharge  her  cargo  : 
that  if  she  had  not  been  on  the  meter's  list,  this  regulation  would  not  have 
applied,  and  she  might  have  proceeded  to  the  Pool  at  once  ;  that  it  was  occision- 
allj'  the  practice  for  factors  not  to  enter  such  vessels  in  the  meter's  list,  but  that  it 
was  desirable  that  the  cargo  should  be  sold,  sulijeot  to  metage,  by  a  sworn  meter ; 
— Held,  that  under  these  circumstances  the  vessel  was  not  to  be  considered  as 
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having  iii'i'ived  at  her  place  of  discluirge  until  the  20th,  and  therefore  that  the 
lying  days  did  not  begin  to  count  till  then. 

[S.  C.  12  L.  J.  Ex.  101.     Referred  to,  Tapscolt  v.  Bulfonr,  1872,  L.  U.  8  C.  P.  53; 

Nonku  Steam  Oomjyany  v.  Dempsey,  187G,  1  C.  P.  D.  660;  Brnvs  v.  M'Feagh,  1879, 
4  Ex.  D.  269  ;  Nelson  v.  Dahl,  1879,  12  Ch.  D.  586.] 

Assumpsit  on  a  charterparty,  brought  by  the  plaintifl",  as  owner  of  the  ship 
"Union,"  to  recover  £22  for  the  detention  of  the  ship  on  demurrage  for  eleven  days, 
at  ,£2  per  day.  The  defendant,  as  to  ten  days,  denied  the  detention,  and  paid  £2 
into  Court. 

[499]  At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  last 
term,  the  charterparty  was  produced  in  evidence  and  was  as  follows  : — 

"Newcastle-upon-Tyne,  the  25th  of  February,  1841.  It  is  this  day  mutually 
agreed  between  Mr.  Edward  Kell,  owner  of  the  good  ship  or  vessel  '  Union,'  himself 
ma.ster,  of  the  burden  of  141  register  tons  or  thereabouts,  now  in  the  Tyne,  and 
William  Anderson,  jun.,  agent  to  the  atfreighters,  that  the  said  ship  being  staunch 
and  strong,  and  every  way  fitted  for  the  voyage,  shall,  with  all  convenient  speed,  sail 
and  proceed  to  Jarrow  Quay,  or  as  near  thereto  as  she  may  safely  get,  and  there  load 
two  keels  of  coals,  and  the  remainder  coke,  not  exceeding  what  she  can  reasonably 
stow  and  carry  over  and  above  her  tackle,  appai-el,  provisions,  and  furnitui-e,  and 
being  so  loaded  shall  therewith  proceed  to  London,  or  so  near  thereto  as  she  may 
safely  get,  and  deliver  the  same  to  the  said  freighters  or  their  assigns,  on  being 
paid  freight  at  and  after  the  rate  of  £7  per  keel  for  the  quantity  taken  on  board, 
and  also  all  charges  and  expenses  on  the  coals  and  coke,  the  ship  paying  trimming, 
pilotage,  tonnage  duty,  delivery,  (the  act  of  God,  the  Queen's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  whatever 
nature  or  kind  during  the  said  voyage  always  excepted).  The  freight  to  be  paid  in 
cash  for  ship's  use,  and  remainder  by  the  factor's  note  at  sixty  days'  date,  one  market 
day  to  be  allowed  the  said  freighter  (if  the  ship  is  not  sooner  despatched)  foi'  sale,  the 
vessel  to  be  delivered  in  five  woi'king  days,  demurrage  over  and  above  the  said  lying 
days  £2  per  day.     Penalty  for  non-performance  of  this  agreement  £90. 

"(Signed)    William  Anderson." 

It  appeared  that  the  vessel  arrived  in  the  port  of  London,  off  Gravesend,  on  the 
9th  of  March,  and  on  the  10th,  being  then  ready  to  deliver  her  cargo,  .she  was  entered 
(as  sold)  for  a  meter.  On  the  20th  she  received  an  order  from  the  harbour-master  to 
proceed  to  the  Pool,  whither  she  [500]  proceeded  accordingly  ;  on  Monday  the  22nd 
she  commenced  working  out  her  cargo,  and  was  clear  on  the  27th.  It  was  proved 
that,  in  consequence  of  the  certificate  of  the  factor  that  she  was  a  metered  vessel,  the 
harbour-master  had  detained  her  at  Gravesend  until  the  20th,  when  her  turn  arrived 
for  her  to  proceed  to  the  Pool  and  discharge  her  cargo  ;  that  if  she  had  not  been  entered 
on  the  meter's  list,  this  regulation  would  not  have  applied  to  her,  and  she  might  have 
proceeded  to  the  Pool  at  once  ;  and  that  it  was  occasionally  the  custom  for  factors  not 
to  enter  vessels  of  small  burthen  and  draught,  such  as  she  was,  in  the  meter's  list,  in 
order  to  avoid  the  chance  of  delay,  and  ensure  a  speedy  discharge  of  their  cargoes. 
On  the  other  hand,  it  was  proved  that  it  was  desirable  that  the  cargo  should  be 
sold  subject  to  metage  by  a  .sworn  meter,  and  that  the  defendant  had  notice  of 
her  arri\'al  at  Gravesend  on  the  10th  of  March,  and  sold  the  cargo  accordingly  on 
that  day. 

The  Lord  Chief  Baron  was  of  opinion,  on  these  facts,  that  the  ship  had  not  arrived 
at  the  termination  of  her  voyage  until  the  20th  of  March,  and  therefore  the  defendant 
was  liable  for  demurrage  for  one  day  only,  which  was  covered  by  the  payment  into 
Court ;  and  he  accordingly  nonsuited  the  plaintiff,  reserving  leave  to  him  to  move  to 
enter  a  verdict  for  £20. 

Erie  now  moved  accordingly.  The  voyage  ended,  as  far  as  the  control  of  the 
master  was  concerned,  on  the  10th  March,  when  the  ship  arrived  in  the  port  of 
London,  at  Gravesend.  She  had  then,  according  to  the  terms  of  the  charterparty, 
arrived  "at  London,  or  so  near  thereto  as  she  might  safely  get."  On  that  day  the 
consignee  had  the  perfect  control  of  the  vessel  and  cargo,  and  the  detention  complained 
of  arose  altogether  from  the  defendant's  having  entered  her  name,  for  his  own  benefit, 
in  the  meter's  list,  whereby  she  had  to  wait  her  turn  for  a  meter  [501]  till  the  20th 
of  March.     The  objection  made  on  the  part  of  the  defendant  at  the  trial  was,  that  the 
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ship  had  not  until  then  arrived  at  her  place  of  delivery  :  but  the  answer  is,  that  as 
between  the  owner  and  the  consignee,  when  she  had  arrived  at  a  place  within  the 
port  of  London,  ready  to  deliver  her  cai-go,  and  where  her  subsequent  movements 
were  within  the  control  of  the  consignee,  that  was  virtually  the  place  of  delivery. 
What  is  the  place  of  discharge  nnist  be  construed  with  reference  to  the  nature  of 
the  cargo,  and  to  the  usage  of  trade  and  the  requisitions  of  the  port  as  to  such 
a  class  of  vessels.  In  Leer  v.  Yates  ('i  Taunt.  387),  a  general  ship  tcjok  lu'andies  on 
board  under  bills  of  lading  which  allowed  twenty  lay  days  after  arrival  for  delivery  of 
the  goods  in  London,  and  stipulated  for  the  payment  of  demurrage  at  £\  a  day  after 
the  expiration  of  that  time.  Some  of  the  consignees  choosing  to  have  their  goods 
bonded,  the  vessel  was  unable  to  make  her  delivery  at  the  London  Docks  until 
forty-si.x  days  after  the  expiration  of  the  twenty  days;  some  of  the  goods,  which  were 
undermost,  could  not,  although  demanded,  be  taken  out  till  the  upper  tiers  were 
cleared.  There  it  was  held  that  each  of  those  consigtiees  was  liable  for  demurrage 
for  the  forty-six  days.  There,  no  doubt,  the  vessel  was  actually  in  dock,  but  she 
could  not  come  to  the  actual  place  of  unloading.  The  general  rule  is  laid  down  in 
Abbott  on  Shipping,  p.  266,  "that  if  the  merchant  covenant  to  do  a  particular  act 
which  it  becomes  impracticable  for  him  to  do,  he  must  answer  for  his  default,  unless 
the  act  lie  or  Ijecome  contrary  to  the  law  of  his  country."  That  rule  goes  even  further 
than  the  present  alignment  requires.  Here  the  ship  was  at  her  place  of  delivery, 
according  to  the  reasonable  meaning  of  the  contract  as  between  these  parties,  on  her 
arrival  at  a  place  where  she  was  under  the  control  of  the  consignee,  the  defendant 
[502]  himself  being  the  cause  of  the  subsequent  delay,  by  choosing  unnecessarily  to 
have  a  meter. 

Lord  Abingek,  C.  B.  I  thought,  that  as  no  time  was  limited  by  the  charterparty 
from  which  the  demurrage  was  to  be  reckoned,  it  must  be  reckoned  from  the  time  of 
the  ship's  arrival  at  the  ordinary  place  of  discharge ;  and  that  if  she  was  prevented 
from  discharging  sooner  by  the  default  of  the  defendant,  that  should  have  been  the 
subject  of  an  action  on  the  case,  and  not  of  an  action  for  derauirage.  I  still  retain 
the  oiHuion  I  had  at  the  trial,  that  the  days  of  demurrage  must  be  counted  from  the 
time  of  the  arrival  of  the  vessel  at  the  place  of  discharge,  according  to  the  usage  of 
the  port. 

Parke,  B.  It  appears  to  me  that  the  question  in  this  case  is  one  of  fact,  namely, 
at  what  time  the  vessel  arrived  at  her  place  of  discharge,  according  to  the  usage  of 
the  port  of  London  for  such  vessels.  No  doubt  the  general  course  of  business  of  the 
port  is  to  have  a  meter  employed  for  such  vessels  ;  and  the  occasional  practice  of  not 
entering  small  vessels  on  the  meter's  list  is  merely  the  exception  to  the  rule.  It  is 
purely  a  question  of  fact,  as  to  the  proper  construction  of  the  charterjjarty.  Leer  v. 
Yates  turned  entirely  upon  the  words  "after  arrival,"  by  which  the  parties  had  bound 
themselves. 

GuRNEY,  B.  I  am  of  the  same  opinion.  I  think  the  time  from  which  the  days 
are  to  be  calculated  is  the  arrival  of  the  vessel  in  the  usual  place  of  discharge  for 
colliers  ;  that  is,  in  the  Pool.  If  the  parties  mean  otherwise,  it  is  very  easy  for  them 
to  employ  words  to  express  their  meaning. 

EoLFE,  B.,  concurred. 

Rule  refused. 

[503]  Wilson  and  Others  v.  Whitehead,  Ackermann,  and  Carleton.  Exch. 
of  Pleas.  Nov.  10,  1842. — A.,  B.,  and  C.  verbally  agreed  that  they  should  bring 
out  and  be  jointly  interested  in  a  periodical  publication.  A.  was  to  be  the 
publisher,  anil  to  make  and  receive  general  payments,  B.  to  be  the  editor,  and 
C.  the  printer  ;  and  after  payment  of  all  expenses,  they  were  to  share  the  profits 
of  the  work  equally.  C.  was  to  furnish  the  paper,  and  charge  it  to  the  account 
at  cost  prices.  No  profits  were  ever  made,  nor  any  accounts  settled.  The 
plaiutifi'  furnished  paper  to  A.,  for  the  purpose  of  being  used  by  him  in  printing 
the  periodical : — Held,  that  B.  and  C.  were  not  jointly  liable  with  A.  for  the 
price  of  it. 

[S.  C.  12  L.  J.  Ex.  43.     See  Kilshaw  v.  Jukes,  1863,  3  B.  &  S.  871.] 

Assumpsit  for  goods  sold  and  delivered,  and  upon  an  account  stated.  The  defen- 
dants Ackermann  and  Carleton  pleaded  non  assumpserunt,  on  which  issue  was  joined  ; 
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the  defendant  Whitehead  pleaded  his  liankruptey  and  certificate,  and  a  nolle  prosequi 
was  entered  as  to  him.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  last  term,  it  was  admitted  that  paper  of  the  value  of  £298  had  been 
delivered  by  the  plaintift's,  who  are  wholesale  stationers,  to  the  defendant  Whitehead, 
who  carried  on  business  as  a  printer  under  the  name  of  Whiteliead  &  C(j.,  foi-  the 
pui'pose  of  being  used  by  him  in  printing  the  Sjiurting  Bvvkw,  of  which  publication  he 
was  part  proprietor.  Li  oi'der  to  establish  the  joint  liability  with  him  of  the  other 
defendants,  Whitehead's  foi'eman  was  called,  who  stated  that  there  had  been  a  verbal 
agreement  between  the  three  defendants,  that  they  should  bring  out  and  be  jointly 
interested  in  the  Sporting  Review:  Ackermann  was  to  be  the  publisher,  and  to  make 
and  receive  general  payments,  Carleton  to  be  the  editor,  and  Whitehead  the  printer; 
and  after  payment  of  all  expenses,  the  three  were  to  share  the  profits  of  the  publica- 
tion ecjually.  Whitehead  was  to  furnish  the  paper  for  the  work,  and  charge  it  to 
the  account  at  cost- price,  and  was  also  to  charge  the  printing  at  "master's  priees." 
He  furnished  accounts  accordingly  to  Ackermann  from  time  to  time,  but  no  settle- 
ment of  accounts  ever  took  place,  nor  were  any  profits  ever  realized  from  the  work. 

On  this  evidence,  the  Lord  Chief  Baron  was  of  opinion  that  the  other  defendants 
were  not  jointly  liable  with  Whitehead  in  this  action,  and  accordingly  directed  a 
nonsuit,  giving  the  plaintiffs  leave  to  move  to  enter  a  verdict  for  £298. 

[504]  W.  H.  W^atson  now  moved  accordingly.  The  agreement  proved  at  the 
trial,  by  which  the  defendants  were  to  be  jointly  interested  in  the  profits  of  the 
work,  constituted  a  partnership  between  them  in  respect  of  it,  and  made  them  all 
liable,  when  the  partnership  was  discovered,  for  goods  supplied  to  any  of  them  for 
the  purposes  of  the  work :  Saville  v.  lloheiison  (4  T.  R.  720),  Goullmaite  v.  Duckworth 
(12  East,  421).  [Parke,  B.  The  question  is,  did  the  other  defendants  authorize 
Whitehead  to  purchase  the  paper  on  their  account,  or  on  his  own  1  It  appears  to 
me,  on  the  true  construction  of  the  contract,  that  the  latter  was  the  case.  When  the 
paper  was  in  his  possession,  he  was  at  liberty  to  have  appropriated  it  to  any  other 
purpose  than  to  the  Sporting  Eevieiv.  This  is  very  much  like  the  ordinary  case  of 
coach  proprietors,  where  each  horses  the  coach  for  one  or  more  stages,  and  each 
agrees  to  bring  into  the  concern  the  work  and  labour  of  his  horses,  and  none  of  the 
others  has  any  interest  in  them,  though  all  share  in  the  profits.]  Those  eases  proceed 
on  the  ground  that  it  is  notorious  to  all  that  each  does  so  work  with  his  own  horses. 
[Parke,  B.  Not  at  all ;  but  on  the  ground  that  such  is  the  authority  given.  So 
here,  on  the  true  construction  of  the  agreement,  the  view  taken  by  my  Lord  at  the 
trial  was  perfectly  correct ;  the  agreement  is  that  Whitehead  shall  furnish  the  paper 
on  his  own  account.] 

Lord  Abinger,  C.  B.     I  i-etain  the  opinion  which  I  expressed  at  the  trial. 

Parke,  B.,  Gurney,  B.,  and  Rolfe,  15.,  concurred. 

Rule  refused. 

[505]  Hawley  v.  Cadbury.  Exch.  of  Pleas.  Nov.  10,  1842. — S.,  being  in 
insolvent  circumstances,  assigned  his  effects  to  the  defendant,  in  trust  to  sell, 
and  distribute  the  proceeds  rateably  among  his  creditors,  of  whom  the  plaintiff 
was  one.  The  sale  realized  2s.  6d.  in  the  pound  on  the  amount  of  the  debts,  and 
the  defendant  promised  the  plaintiff  to  pay  him  his  proportion  : — Held,  in  an 
action  for  money  had  and  received,  brought  by  the  plaintiff  against  the  defendant 
to  recover  such  proportion,  that  S.  was  a  competent  witness  for  the  plaintiff. 

[S.  C.  2  Dowl.  (N.  S.)  505 ;  12  L.  J.  Ex.  44.] 

Assump.sit  for  money  had  and  received,  and  on  an  account  stated.  Plea,  non 
assumpsit.  At  the  trial,  before  the  Secondary  of  London,  the  case  for  the  plaintiff 
was  stated  to  be,  that  he  the  plaintiff,  the  defendant,  and  other  persons,  being  creditors 
of  one  Sollinger,  a  grocer  and  cheesemonger,  who  was  in  embarrassed  circumstances, 
Sollinger  made  an  assignment  of  his  stock  in  trade,  fixtures,  &c.  to  the  defendant, 
who  was  either  to  carry  on  the  trade  for  the  benefit  of  the  creditors,  or  to  sell  and 
distribute  the  proceeds  among  the  creditors.  The  business  not  being  adequate  to 
meet  the  expenses  of  carrying  it  on,  the  defendant  sold  the  stock  in  trade,  &c.,  which 
realized  2s.  6d.  in  the  pound  on  the  gross  amount  of  the  debts  ;  and  the  defendant 
expressly   promised  the    plaintiff  to   pay    him    his   proportion    of   the   composition, 
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amounting  to  51.  5s.,  but  had  failed  to  do  so,  and  this  action  was  brought  to  recover 
it.  To  prove  this  case  Sollinger  was  called  as  a  witness  by  the  plaintiff.  It  was 
objected  for  the  defendant  that  the  witness  was  incompetent,  inasmuch  as  by  a 
verdict  for  the  plaintiff  his  debt  would  lie  diminished  pro  t.anto.  The  objection  was 
overruled,  and  the  plaintilT  had  a  verdict,  damages  51.  5s. 

Willes  now  moved  for  a  new  trial.  The  witness  was  incompetent.  By  the 
plaintift''s  succeeding,  he  would  get  clear  of  the  composition  of  2s.  6d.  in  the  pound 
on  his  debt:  he  had  therefore  an  interest  in  the  result  of  the  suit,  independently  of 
the  verdict's  being  evidence  in  a  subsequent  action  as  between  him  and  the  defendant. 
The  defendant  having  expressly  agi-eed  to  pay  the  plaintiff  the  2s.  Gd.  in  the  pound, 
the  witness  could  not  afterwards  recover  it  back  fi'om  the  defendant.  [Lord 
Abinger,  C.  B.  Supposing  A.,  owing  B.  money,  pays  it  to  a  lianker  to  pay  over 
to  B.,  may  not  B.  sue  the  bankei'  for  it,  and  call  A.  as  a  witness'?]  Not  where  the 
banker  has  entered  into  a  [506]  binding  agreement  with  B.  to  pay  it  to  him. 
[Parke,  B.  It  seems  to  me  that  the  witness  stands  indifferent,  for  that  if  the  plaintiff 
fails,  the  witness  may  nevertheless  recover  against  the  defendant.  If  the  plaintiff 
succeeds,  the  witness  may  receive  a  benefit ;  but  if  he  fails,  he  will  sustain  no  detri- 
ment. Lord  Abinger,  C.  B.  It  is  like  the  case  of  the  drawer  of  a  bill,  called  by  the 
indorsee.]  The  plaintiff  must  make  out  that  the  defendant  is  bound  to  pay  him,  or 
he  must  fail  altogether  :  but  if  the  defendant  has  so  bound  himself,  that  engagement 
releases  him  from  an  action  by  Sollinger.  [Parke,  B.  The  mere  promise  is  nothing, 
unless  a  consideration  be  shewn,  by  the  funds  being  put  into  the  defendant's  hands ; 
then  Sollinger  is  called  to  prove  that ;  but  the  result  of  the  action  does  not  affect 
his  rights  against  the  defendant.] 

Per  Curiam,  (a)     Rule  refused. 


Clowes  v.  Bkettell.  E.xch.  of  Pleas.  Nov.  15,  1842. — The  stat.  4  &  5  Vict. 
0.  Ixxxix.,  enables  the  "  Patent  Eolliug  and  Compressing  Iron  Company  "  to  sue  and 
be  sued  in  the  name  of  their  secretary ;  and  enacts,  that  every  judgment,  &c., 
shall  and  may  be  lawfully  executed  against,  and  have  the  like  effect  upon,  the 
person  and  estate  of  every  individual  shareholder,  as  if  he  had  been  by  name  a 
party  to  the  proceedings  :  provided,  that  no  execution  against  any  person  being 
or  having  ceased  to  be  a  shareholder  shall  be  issued  without  leave  first  granted 
by  the  Court  in  which  the  judgment,  &c.,  shall  have  been  obtained,  upon  a  motion 
in  open  Court,  and  after  notice  of  such  motion  given  to  the  person  to  be  charged  : 
— Held,  that  such  execution  could  not  be  issued  against  an  individual  shareholder 
merel}'  on  motion,  but  that  there  must  also  be  a  previous  scire  facias. — Held,  also, 
that  such  execution  might  be  had  upon  a  judgment  in  an  action  brought  against 
the  secretary,  for  work  done  for  the  Company,  on  his  order,  before  the  passing 
of  the  act. 

[S.  C.  2  Dowl.  (N.  S.)  528  ;  12  L.  J.  Ex.  8 ;  6  Jur.  999.     See  further, 
11  M.  &  W.  461.] 

In  this  case  Willes  obtained  a  rule,  calling  upon  one  Welby  to  shew  cause  why 
execution  should  not  issue  against  him  or  his  goods,  under  the  following  circum- 
stances. By  an  act  of  Parliament  of  the  4  &  5  Vict.  c.  Ixxxix.,  whereby  "The  Patent 
Eolling  and  Compressing  Iron  Company  "  are  enabled  to  purchase  certain  letters  patent, 
and  to  sue  and  be  sued  in  the  name  of  their  secretary,  it  is  enacted,  by  sect.  11,  that 
"  every  judgment,  &c.,  should  and  might  be  lawfully  executed  against,  and  (subject  to 
[507]  certain  restrictions)  should  have  the  like  effect  upon,  the  person  and  estate  of 
every  individual  shareholder,  as  if  he  had  been  by  name  a  party  to  such  proceedings." 
And  sect.  12  enacts,  that  it  shall  be  lawful  for  the  plaintiff  to  cause  execution  issued 
upon  any  judgment  obtained  against  the  nominal  party  "  to  be  issued  against  all  or 
any  of  the  shareholders  for  the  time  being  of  the  company ;  and  if  such  execution 
shall  be  inefficient  to  obtain  satisfaction  of  the  sums  sought  to  be  recovered  thereby, 
then  it  shall  be  lawful  for  him  to  cause  execution  to  be  issued  against  any  person  who 
was  a  shareholder  of  the  company  at  the  time  when  the  contract  was  entered  into 

(«)  Lord  Abinger,  C.  B.,  Parke,  B.,  Gurney,  B.,  and  Rolfe,  B. 
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upon  which  such  action  or  suit  shall  have  been  instituted  :  Provided  always,  that  no 
such  execution  against  anv  person  being  or  having  ceased  to  be  a  shareholder  shall 
be  issued  without  leave  first  granted  by  the  Coui't  in  which  such  judgment,  decree, 
or  order  shall  have  been  oljtained,  upon  a  motion  in  open  Court,  and  after  notice  of 
such  motion  given  to  the  person  sought  to  be  charged."  In  this  case  the  action  was 
brought  to  recover  the  expenses  of  printing  advertisements,  notices,  &c.,  for  the 
company,  on  the  oi'der  of  the  secretary,  before  the  passing  of  the  act  of  Parliament. 
The  plaintifl'  had  issued  execution  against  the  secretary,  but  such  execution  had 
proved  incH'ectual.  Welby  was  a  shareholder  of  the  company  at  the  time  of  the 
judgment,  and  at  the  time  when  the  goods  were  supplied,  and  notice  of  this  application 
had  been  given  to  him. 

Peacock  shewed  cause  in  the  first  instance.  In  the  first  place,  no  execution  can 
issue  against  a  shareholder  merely  as  such,  without  a  previous  scire  facias  ;  Ean.'^ford  v. 
Bosanqvd  (12  Ad.  &  E.  813  ;  2  G.  &  D.  324).  The  terms  of  this  act  of  Parliament 
are  substantially  the  same  as  tho.se  of  the  7  Geo.  4,  c.  46,  s.  9.  And  it  makes  no 
difference  that  here  the  party  to  be  affected  by  the  judgment  is,  by  the  act,  to  have 
notice  of  the  motion  [508]  for  leave  to  issue  execution  :  a  scire  facias  is  equally 
necessary;  Eardlei/  v.  Jmw  (12  Ad.  &  E.  803  ;  4  P.  &  D.  379). 

But,  secoudly,  this  is  not  a  case  in  which  execution  ought  to  issue  at  all  against  an 
individual  shareholder.  Here  the  action  is  brought  for  charges  incurred  before  the 
passing  of  the  act.  That  is  a  case  provided  for  by  the  32nd  section,  which  provides 
that  all  the  costs  and  expenses  attending  the  applying  for,  obtaining,  and  passing  the 
act  shall  be  paid  out  of  the  funds  of  the  company,  in  preference  to  all  other  payments 
whatsoever.  In  Cerden  v.  The  General  Cemetery  Company  (5  Bing.  N.  C.  258 ;  7  Scott, 
97),  where  the  act  of  Parliament  constituting  the  company  contained  a  similar  provision, 
it  was  held  that  the  plaintiff'  (although  himself  a  member  of  the  companj')  might  sue 
the  company  in  debt  for  his  time  and  trouble,  and  money  expended,  in  obtaining  the 
act.  The  object  of  the  act  of  Parliament  was  to  give  a  remedy  for  a  claim  of  this 
kind  against  the  funds  of  the  company,  not  against  an  indi'\adual  shareholder.  [Loi'd 
Abinger,  C.  B.  If  the  act  had  not  passed,  the  plaintiflT  would  have  had  a  right  to  sue 
every  suKscriber  who  could  be  fixed  for  the  amount  of  the  goods  supplied  by  him.] 
By  sect.  13,  every  person  against  whom  any  such  execution  shall  have  issued  as  men- 
tioned in  sect.  12,  shall  be  reimbursed  out  of  the  funds  of  the  company,  or  by  contri- 
butions from  the  other  shareholders  :  sect.  14  gives  him  a  remedy  over,  in  case  he  be 
not  reimbursed  within  fourteen  days,  by  execution  upon  the  same  judgment  against 
the  propert}'  of  the  company  ;  and  then  by  sect.  15,  if  he  be  not  fully  paid  by  those 
means,  he  may  divide  the  amount  not  reimbursed  to  him  into  as  many  ecjual  parts  as 
there  are  then  shares  in  the  capital  of  the  company,  and  every  shareholder  for  the 
time  being  is  to  be  liable  in  respect  thereof,  according  to  the  number  of  his  shares. 
So  that,  if  an  execution  were  to  go  against  Mr.  Welljy,  he  may  divide  the  amount 
under  s.  15,  and  [509]  compel  payment  from  the  members  of  the  company,  although 
they  were  not  shareholders  at  the  time  when  the  goods  were  supplied.  That  would 
be  inconsistent  with  the  provLso  in  sect.  12,  that  no  shareholder  shall  be  liable  for  any 
other  or  greater  sum  than  might  have  been  recovered  if  the  act  had  not  been  passed. 
[Lord  Abinger,  G.  B.  The  shareholders  must  look  to  it,  and,  before  they  subscribe, 
see  in  what  state  the  company  is.     The  act  makes  this  a  debt  of  the  company.] 

Willes,  contra,  urged  that  execution  ought  to  issue  in  the  first  instance,  without 
a  scire  facias,  inasmuch  as  the  11  th  section  enabled  the  party  to  have  execution  against 
the  person  and  estate  of  every  shareholder,  as  if  he  had  been  by  name  a  party  to  the 
proceedings. 

Per  Curiam.  We  think  there  should  be  a  scire  facias,  and  then,  if  any  point  can 
be  raised  on  the  construction  of  the  act  of  Parliament,  it  may  be  raised  upon  the  scire 
facias,  and  solemnly  determined. 

Rule  accordingly. (a) 

(a)  See  Wingfield  v.  Bartmi,  2  Dowl.  P.  C.  (N.  S.)  355. 
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Pratt   v.   Delarue.     Exch.  of  Pleas.     Nov.  17,  1842.— A  plaintift'  suing  in  forma 
pauperis  is  exempted  from  the  payment  of  interlocutory  equally  as  of  final  costs. 

[S.  C.  2  Dowl.  (N.  S.)  322  ;  12  L.  J.  Ex.  25.] 

In  this  case  the  action  was  commenced  on  the  6th  of  October:  on  the  15th,  the 
plaintifl'  obtained  an  oider  to  sue  in  forma  pauperis.  An  ordei'  was  afterwai'ds  made 
by  Lord  Abinger,  C.  B.,  allowing  the  defendant  a  month's  time  to  plead.  The  plaintitt 
took  out  a  summons  before  Kolfe,  B.,  to  rescind  that  order,  and  after  hearing  the 
parties,  the  learned  Baron  (not  being  aware  that  the  plaintiff  was  suing  in  forma 
pauperis)  ordered  that  the  summons  should  be  [510]  refused,  "  with  costs  to  be  t»ixed 
by  the  Master,  and  paid  by  the  plaintiff." 

Horn  having  obtained  a  rule  to  shew  cause  why  the  order  should  not  be  amended, 
by  striking  out  the  latter  words, 

Otter  now  shewed  cause.  Thei'e  is  no  distinction  between  a  paupei'  plaintiff  and 
any  other,  in  regard  to  the  power  of  a  judge  at  chambers  to  impose  costs.  At  common 
law,  neither  plaintiff  nor  defendant  obtained  costs ;  but  by  the  stat.  of  Gloucester, 
6  Ed.  1,  costs  were  given  to  the  plaintiff  in  all  eases  where  he  obtained  damages. 
Now  these  costs  may  be  divided  into  two  portions,  the  one  consisting  of  court  fees 
and  the  fees  to  counsel  and  attorney  ;  the  other  of  the  costs  incidental  to  the  pro.secu- 
tion  of  a  suit.  By  stat.  11  Hen.  7,  c.  12,  a  pauper  plaintiff  was  exempted  from  the 
payment  of  the  first  portion  ;  and  after  the  passing  of  that  statute,  if  a  pauper 
succeeded,  he  would  recover  both  descriptions  of  costs  from  the  opposite  party  ;  if  he 
failed,  he  was  exempt  from  payment  of  the  court  fees  and  fees  to  counsel  and  attorney, 
and  he  paid  no  costs  to  the  opposite  party,  because  at  that  time  a  defendant,  though 
he  succeeded  in  the  suit,  got  no  costs.  To  remedy  this  the  stat.  23  Hen.  8,  c.  15, 
was  passed  ;  and  by  the  first  section  of  this  statute,  a  defendant  was  entitled  to  his 
costs  where  the  plaintiff  was  nonsuited  or  a  verdict  went  against  him.  Now  the  words 
of  this  clause  being  general,  a  pauper  plaintiff  would  have  been  liable  to  costs,  if  he 
were  nonsuited  or  a  verdict  went  against  him ;  but  then  the  second  section  enacts, 
that  provided  he  were  admitted  to  sue  in  forma  pauperis  at  the  commencement  of  the 
suit,  he  shall  not  be  liable  to  the  costs  imposed  by  virtue  of  that  statute  ;  viz.,  in  the 
case  of  his  being  nonsuited,  or  a  verdict  being  obtained  against  him.  If  therefore 
a  pauper  plaintiff  were  admitted  before  the  commencement  of  the  suit,  he  was  exempt 
from  payment  [511]  of  court  fees,  and  fees  to  counsel  and  attorne}',  by  stat.  1 1  Hen.  7, 
and  he  came  directly  within  the  exemption  of  the  second  section  of  23  Hen.  8  ;  if  he 
were  admitted  aftei-  the  commencement  of  the  suit,  then  he  w.as  still  exempt  from 
payment  of  the  fees  under  stat.  1 1  Hen.  7,  but  he  would  be  liable  to  pay  the  costs  to  the 
opposite  party,  if  he  were  nonsuited  or  a  verdict  went  against  him.  It  is  admitted 
that  a  pauper  may  be  admitted  to  sue,  and  so  entitled  to  all  the  benefits  of  the  stat. 
11  Hen.  7,  either  before  or  after  the  commencement  of  the  suit.  Now  in  this  case 
the  action  was  commenced  on  the  6th  October,  and  the  plaintiff  was  not  admitted 
a  pauper  until  the  15th.  It  is  submitted,  therefore,  that  there  is  no  distinction 
between  a  pauper  and  any  other  person  as  to  his  liability  to  costs  in  such  a  case,  upon 
a  consideration  of  the  statutes.  Then  as  to  the  practice.  It  is  certainly  generally 
stated  in  the  books  of  practice,  that  a  pauper  may  recover  costs  though  he  pays  none ; 
but  it  is  submitted  that  the  proposition  must  be  limited  to  that  portion  of  the  costs 
which  consists  of  court  fees  and  fees  to  counsel  and  attorney  :  for  the  reason  of  this 
proposition  is  given  in  1  Eq.  Cas.  Abr.  125,  and  3  Bla.  Com.  400,  that  the  counsel 
and  clerks  are  bound  to  give  their  labour  to  him,  but  not  to  his  antagonist.  The  cases 
also  which  are  usually  cited  in  support  of  this  proposition,  do  not  support  it.  Rice  v. 
Brown  (1  Bos.  &  Pull.  39)  only  shews  that  a  pauper  shall  recover  his  costs  if  he 
succeed  ;  and  the  case  of  Blood  v.  Lee  (3  Wils.  24)  was  adjourned,  and  even  if  it  were 
considered  as  a  decision,  it  does  not  appeal'  from  the  report  whether  the  pauper  was 
admitted  before  or  after  the  commencement  of  the  suit ;  and  upon  the  distinction 
above  taken,  this  circumstance  would  be  all  important. 

Horn,  contra.  The  uniform  practice  for  several  centuries  has  been  for  paupers 
to  be  exempted  from  the  payment  of  [512]  costs,  without  any  distinction  between 
interlocutory  and  final  costs  ;  and  the  court  will  not  disturb  that  practice,  merely 
because  the\'  think  that  the  language  of  ancient  statutes,  if  subjected  to  strict  verbal 
criticism,  will  not  support  it  to  the  letter.     Long  usage,  in  matters  of  this  nature, 
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has  the  effect  of  a  binding  decision.  Before  the  rule  of  H.  T.  2  Will.  4,  the  mode  of 
punishing  a  pauper  for  any  misconduct  in  the  course  of  the  cause  was  by  dispaupering 
him  ;  and  the  powei-  thereby  given  to  the  Court,  of  inflicting  costs  on  a  pauper  plaintiff 
in  the  case  there  mentioned,  shews  that,  in  the  opinion  of  those  who  framed  the  rule, 
no  such  power  existed  before.  It  must  now  be  considered  as  settled,  since  the  case 
of  Casctj  V.  Tmnlin  (7  M.  &  W.  189),  that  the  admission  to  sue  in  forma  paupei'is  after 
the  commencement  of  the  suit  makes  no  difference  as  to  the  right  of  the  pauper  to  be 
exempted  from  the  payment  of  costs  (see  the  next  case).  But  even  admitting  that 
he  may  be  subject  to  interlocutory  costs,  he  ought  at  all  events,  by  analogy  to  the 
rule  of  H.  T.  2  Will.  4,  to  be  called  upon  by  a  rule  to  shew  cause  why  he  should  not 
pay  them. 

Lord  Abinger,  C.  B.  Undoubtedly,  if  our  decision  in  this  case  depended  solely 
upon  the  wording  of  the  statute  of  23  Hen.  8,  I  should  think  that  a  pauper  would  not 
be  protected  thereby  from  the  payment  of  interlocutory  costs,  for  costs  in  the  cause 
would,  as  it  seems  to  me,  mean  final  costs.  But  the  practice  of  exempting  a  pauper 
from  the  payment  of  all  costs  has  now  become  so  inveterate  that  it  cannot  be  disturbed. 
When  a  pauper  has  misconducted  himself  in  the  course  of  a  cause,  the  proper  mode  of 
subjecting  him  to  the  payment  of  costs  is  by  dispaupering  him.  That  has  undoubtedly 
been  the  established  practice,  and  is  recognized  by  one  of  the  eases  which  has  been 
referred  to,  decided  by  the  Court  of  Common  Pleas,  when  [513]  Mr.  Justice  Buller 
had  a  seat  in  that  court  {Pace  v.  Broiun,  1  Bos.  &  Pul.  39  ;  ante,  p.  511).  It  is  not  for 
us  to  overturn  a  solemn  decision  of  that  kind.  The  rule  will  therefore  be  absolute, 
but  without  costs,  for  setting  aside  so  much  of  my  brother  Eolfe's  order  as  subjects 
the  plaintiff  to  the  payment  of  costs. 

Parke,  B.  It  appears  to  me  that  this  question  does  not  turn  on  the  construction 
of  the  statute,  which  applies  only  to  costs  payable  between  party  and  party  at  the 
termination  of  the  suit.  This  is  a  case  of  interlocutory  costs,  which  stands  upon  an 
entirely  different  footing.  It  has  certainly  been  a  long-established  practice,  that  a 
pauper  shall  pay  no  costs  whatever  ;  and  the  principle  on  which  it  rests  was  doubtless 
this,  that  it  would  be  a  great  wrong  to  compel  a  person  to  pay  costs  who  is  totally 
destitute  of  money.  This  practice,  I  think,  we  cannot  now  overturn.  But  then  a 
rule  of  Court  has  been  made,  which  directs  "  that  where  a  pauper  omits  to  proceed 
to  trial  pursuant  to  a  notice  or  undertaking,  he  may  be  called  upon  by  a  rule  to  shew 
cause  why  he  should  not  pay  costs,  though  he  has  not  been  dispaupered  : "  and  the 
question  arises,  whether  by  that  rule  the  practice  has  been  so  far  altered,  as  that 
the  Court  has  now  a  general  power  of  inflicting  interlocutory  costs,  the  two  instances 
mentioned  in  the  rule  being  put  merely  by  way  of  examples ;  or  whether  the  power 
is  to  be  restricted  to  those  particular  instances.  I  think  it  must  be  considered  as 
confined  to  the  particular  instances  mentioned  in  that  rule,  and  that  we  cannot,  until 
some  further  rule  be  made  on  the  subject,  sanction  an  order  which  compels  a  pauper 
to  pay  interlocutory  costs. 

GuRNEY,  B.,  concurred. 

EoLFE,  B.  When  I  made  the  order,  I  certainly  was  [514]  not  apprised  that  the 
plaintiff  had  been  admitted  to  sue  as  a  pauper,  or  I  should  not  have  made  it.  At 
the  same  time,  I  must  regret  that  there  is  no  jurisdiction  to  inflict  interlocutory 
costs  ;  for  although  the  nonpayment  of  costs  by  a  pauper  has  a  popular  sound,  and 
may  in  some  cases  be  extremely  proper,  it  certainly  is  often  made  the  means  of  great 
oppression.  In  the  present  case,  for  instance,  the  plaintiff  had  misconducted  himself 
by  not  attending  before  the  Judge,  although  he  was  twice  summoned.  However,  as 
the  established  practice  has  been  not  to  inflict  costs,  I  agree  that  the  rule  must  be 
absolute  to  set  aside  that  part  of  the  order. 

Kule  absolute  accordingly. 

Doe  d.  Ellis  v.  Owens.  Exch.  of  Pleas.  Nov.  24,  1842. — A  person  admitted  to 
sue  in  formfi,  pauperis  after  the  commencement  of  the  suit,  is  liable,  on  nonsuit 
or  verdict  for  the  defendant,  to  the  costs  antecedent  to  the  date  of  the  order. 

[S.  C.  2  Dowl.  (N.  S.)  426;  12  L.  J.  Ex.  53.     Dictum   referred  to,   In  re  Mmolithic 
Buildimj  Company,  [1915]  1  Ch.  671.     Approved,  Willi  v.  St.  John,  [1910]  1  Ch.  702.] 

The  court  having  discharged  with  costs  (see  9  M.  &  W.  455)  the  rule  which 
had   been  obtained  by  the  defendant   in    this  case,  for  setting  aside  the  order  of 
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Alderson,  B.,  admitting  the  lessor  of  the  plaintiff  to  sue  in  forma  pauperis  after  the 
commencement  of  the  suit,  the  latter  taxed  his  costs  of  opposing  that  rule,  which  were 
allowed  at  the  sum  of  101.  Is.,  and  the  defendant  tendered  to  the  Master  his  bill  of 
costs  in  the  cau.se,  amounting  to  251.  10s.  lOd.  The  Master  being  of  opinion  that 
the  order  to  sue  in  forma  pauperis  did  not  exempt  the  plaintiff  from  the  payment  of 
the  costs  incurred  prior  to  the  date  of  the  order,  allowed  the  defendant  the  sum  of 
171.  3s.  6d.  for  such  costs,  and  11.  12s.  Sd.  for  the  costs  of  taxation,  and  made  out 
an  allocatur  for  the  amount  of  these  two  sums,  181.  IGs.  2d.,  in  favoiu'  of  the 
defendant. 

[515]  Townsend  obtained  a  rule,  calling  on  the  defendant  to  shew  cause  why  this 
allocatur  should  not  be  set  aside  as  being  irregular,  and  why  the  defendant  should 
not  pay  the  costs  of  this  application. 

Jervis  now  shewed  cause.  The  question  in  this  case  is,  whether  an  order  to  sue 
in  forma  pauperis,  obtained  after  the  commencement  of  the  suit,  exempts  the  plaintiff 
from  antecedent  costs.  The  cases  on  this  subject  at  common  law  exhibit  some 
contradiction,  the  true  view  of  the  statutes  not  having  been  brought  before  the  Court. 
The  11  Hen.  7,  c.  12,  which  conferred  the  right  to  sue  in  forma  pauperis,  enacts, 
"  that  every  poor  per.son  or  persons  which  have  or  thereafter  shall  have  cause  of 
action  or  actions  against  any  person  or  persons  within  this  realm,  shall  have,  by  the 
discretion  of  the  Chancellor  of  this  realm  for  the  time  being,  writ  or  writs  original 
and  writs  of  subprena,  according  to  the  nature  of  their  causes,  therefore  nothing 
paying  ;  and  after  the  said  writ  or  writs  be  returned,  &c.  the  justices  shall  assign  to 
the  same  poor  person  or  persons  counsel  learned  &c.,  and  shall  appoint  attorney  and 
attorneys  for  the  same  poor  person  or  persons,  &c.  &c."  At  the  time  of  this  enact- 
ment, a  plaintiff  paid  no  costs  to  the  defendant,  but  he  paid  the  fees  of  court,  and  to 
counsel  and  attorne}^  From  this  the  act  relieves  him,  if  he  is  a  poor  person,  whether 
admitted  so  to  sue  at  the  commencement  of  the  suit  or  afterwards.  Then  the  stat. 
23  Hen.  8,  c.  15,  first  gave  a  defendant,  in  case  of  a  verdict  for  him  or  a  nonsuit, 
costs  against  a  plaintiff;  and  the  second  section,  upon  which  the  present  question 
arises,  enacts  that  all  poor  persons,  plaintiffs,  "which  at  the  commencement  of  their 
suits  or  actions  shall  be  admitted  to  have  their  process  of  charity,"  &c.  "shall  not  be 
compelled  to  pay  any  costs  by  virtue  and  force  of  this  statute."  It  is  a  proviso 
excepting  from  the  general  operation  of  the  statute  the  persons  mentioned  therein, 
and  them  only,  viz.,  those  plaintiffs  [516]  who  aie  admitted  to  sue  as  paupers  at  the 
commencement  of  their  suits.  On  the  equitable  construction  of  this  statute  (although 
in  the  cases  of  Foss  v.  Bacine  (4  M.  &  W.  610),  and  Lovewell  v.  Curds  (5  M.  &  W. 
158),  it  was  doubted  by  this  Court),  it  must  now  certainly  be  taken  as  being  estab- 
lished, since  the  cases  of  Casey  v.  Tomlin  (7  M.  &  W.  1 89),  and  Brunt  v.  JFardle 
(4  Scott,  N.  R.  188),  that  even  where  the  party  is  admitted  after  the  commencement 
of  the  suit,  he  is  from  that  time  exempted  from  the  payment  of  costs.  But  all  the 
cases  leave  the  present  point  untouched.  There  are  indeed  some  old  authorities,  in 
which  it  is  laid  down  that  a  pauper  pays  no  costs,  but  in  none  of  them  was  the  point 
now  in  question  presented  to  the  consideration  of  the  Court ;  and  the  rule  of  this 
Court  of  the  3'ear  1717  (Com.  Dig.  Forma  Pauperis  (A.),)  is  express,  that  "  if  admitted 
after  the  commencement  of  the  suit,  the  pauper  is  to  give  security  to  pay  the  costs 
before  admittance."  If  the  pauper  was  altogether  exempt  from  the  payment  of  costs, 
the  Court  would  have  had  no  authoi'ity  to  make  such  a  rule.  In  Langley  v.  Blarkerby 
(Andr.  306),  this  point  did  not  arise.  In  Blood  v.  Lee  (3  VVils.  24),  which  was  merely 
an  application  to  the  discretion  of  the  Court  to  discharge  the  plaintiff  out  of  custody, 
the  question  was  adjourned,  and  it  does  not  appear  to  what  conclusion  the  Court 
came.  In  Oats  v.  Holliday,  there  cited,  the  Court  certainly  ai-e  said  to  have  resolved, 
that  a  person  admitted  to  sue  in  forma  pauperis  pendente  lite  "  shall  not  pay  costs 
from  the  beginning  of  the  action."  On  what  ground  that  case  was  put  does  not 
appear :  if  the  question  was  when  the  party  could  be  admitted  a  paupei-,  the  dictum 
as  to  the  effect  upon  the  costs  was  merely  extrajudicial.  But  there  are  some  authorities 
in  equity  expressly  in  point  for  the  defendant ;  and  the  statute  applies  equally  to 
courts  of  equity  as  of  common  law.  In  an  Anonymous  ca>>e  m  Moseley's  Reports,  68, 
it  [517]  was  expressly  decided  that  a  pauper  admitted  after  the  commencement  of 
the  suit  was  liable  to  antecedent  costs.  The  same  principle  was  recognised  in  the 
cases  of  U'Ukmson  v.  Belshcr  (2  Bro.  Ch.  Ca.  272),  and  A'ash  y.  Yarston  (4  Ijaw.  Jour., 
N.  S.,  Chanc.  8G).     And  in  Davenport  v.  Davenport  (I  Turner  &  Phillips,  124),  the 
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present  Lord  Chancellor  says,  "  The  plaintiff  then  proceeds  with  the  suit,  and  after- 
wards obtains  the  common  order  to  sue  in  forma  pauperis,  which  does  not  affect  costs 
incurred  previously,  and  up  to  the  date  of  that  order,  and  for  payment  whereof  by 
the  plaintiff  to  the  defendants  a  distinct  order  was  made  by  the  court." 

Townsend,  in  support  of  the  rule.  So  long  as  the  order  allowing  the  plaintiffs  to 
sue  in  forma  pauperis  remains  in  force,  he  is  exempt  from  the  payment  of  all  costs. 
The  true  construction  of  the  statutes  is  laid  down  in  the  judgment  of  the  Court  of 
Common  Pleas,  in  Brunt,  v.  U'ardle.  Tindal,  C.  J.,  there  says,  "The  statute  11  Hen.  7, 
c.  12,  is  an  enabling  statute,  meant  to  confer  a  boon  on  the  poor — its  title  being 
'  A  mean  to  help  and  speed  poor  persons  in  their  suits  ; '  and  therefore,  unless  it  in 
express  terms  or  by  necessary  implication  requires  that  the  party  shall  only  be  admitted 
to  sue  as  a  pauper  before  he  commences  his  suit,  we  have  no  right  to  import  into  it 
any  such  condition.  I  find  in  the  act  no  words  expressive  of  any  such  intention  on 
the  part  of  the  legislature  ;  and  certainly  there  can  be  no  good  reason  why  a  man  who 
has  fallen  into  poverty  while  the  suit  is  proceeding,  should  be  shut  out  from  the  benefit 
of  the  statute."  His  Lordship  then  refers  to  the  statute  of  23  Hen.  8,  c.  15,  s.  2,  and 
observes  upon  it,  that  "  the  proper  construction  of  that  clause  is,  that,  though  it  may 
place  parties  suing  in  forma  pauperis  in  a  less  favourable  position  where  they  are 
admitted  so  to  sue  pendente  [518]  lite,  it  does  not  deprive  them  of  the  benefit  of  the 
foi'mer  statute."  And  Maule,  J.,  referring  to  the  eases  of  Foss  v.  Racine  and  Lovewcll 
V.  Cuiiis,  says, — "  The  attention  of  the  Court  was  not  in  those  cases  called  to  the 
undoubted  common-law  authority  of  the  Court,  to  admit  parties  to  sue  and  defend  in 
forma  pauperis." 

The  words  of  the  statute  of  Hen.  8,  "at  the  commencement  of  the  suit,"  cannot 
properly  be  interpreted  to  mean  before  the  commencement  of  the  suit,  nor  can  they 
mean,  strictly,  simultaneously  with  it.  It  is  a  case  analogous  to  those  decided  upon 
the  statutes  relating  to  costs,  22  &  23  Car.  2,  c.  9,  and  3  &  4  Vict.  c.  24,  s.  2,  the 
words  in  which,  "  immediately  afterwards,"  have  been  construed  to  include  a  reason- 
able time  after  the  verdict:  Thmnpnon  v.  Gibson  (8  M.  &  W.  281).  So,  when  the 
statute  2  Geo.  2,  c.  28,  s.  8,  enables  certain  persons  prosecuted  by  capias  to  defend  in 
forma  pauperis,  and  diiects  the  judges  "according  to  their  discretion,  to  admit  such 
person  to  defend  himself  against  such  action  or  information,  in  the  same  manner  and 
with  the  same  privilege  as  the  judges  of  such  court  are  by  law  directed  and  authorized 
to  admit  poor  subjects  to  commence  actions  for  the  recovery  of  their  rights," — the 
words  "  to  commence  actions  "  cannot  be  construed  literally,  because,  for  upwards  of  a 
century  before  that  act  passed,  it  had  been  the  constant  practice  to  admit  persons  to 
sue  in  forma  pauperis  after  the  commencement  of  the  suit;.  The  admission,  indeed, 
must  be  after  the  actual  commencement  of  the  suit,  because  until  the  writ  has  been 
i.ssued  the  Court  has  no  cognizance  of  the  cause.  Therefore,  in  the  form  of  a  petition 
for  an  order  to  sue  in  forma  pauperis,  it  is  stated  that  "  the  defendant  is  jointly 
indebted  unto  your  petitioner  for  goods  sold,  &c.  &c.,  and  your  petitioner  hath  com- 
menced an  action  against  him  for  the  same"  (Tidd.  App.  17).  Langley  v.  Blacherhy 
and  Brittain  v.  GreenviUe  (2  Str.  1121)  are  in  [519]  favour  of  the  view  contended  for 
by  the  lessor  of  the  plaintiff.  [Rolfe,  B.  If  you  are  right,  you  mislead  a  defendant 
greatly  in  the  conduct  of  his  ease  :  he  would  resist  many  things,  if  he  knew  the 
plaintiff  was  suing  in  forma  pauperis,  which  he  allows  to  go  on,  under  the  expectation 
that  he  shall  obtain  costs.  A  defendant  would  never  force  the  pauper  plaintiff  on. 
Parke,  B.  If  you  can  shew  that  the  cases  have  put  a  uniform  construction  upon  the 
statutes,  we  must  bow  to  their  authority ;  otherwise  the  reasonable  construction 
certainly  is,  that  the  party  should  not  be  exempted  from  all  costs,  unless  he  were 
admitted  at  the  commencement  of  the  suit— that  is,  as  soon  as  the  judges  could  admit 
him.]  Oats  v.  Holiday  is  an  express  authority  for  the  plaintiff'.  Blood  v.  Lee  is  to  the 
same  effect,  and  recognises  the  principle  that  a  pauper  plaintiff  is  exempt  fi'om  all 
costs ;  it  was  not  adjourned  on  this  point,  but  on  the  question  whether  the  plaintiff 
was  entitled  to  be  discharged  out  of  custody,  he  being  in  execution  upon  a  judgment 
of  nonsuit.  [He  referred  also  to  Jones  v.  Peers  (M'Clel.  &  Y.  282),  Gibson  v.  M'Cariy 
(Cas.  temp.  Hardw.  311),  Sloman  v.  Aynel  (Fortesc.  320),  and  Morgan  v.  Eastwick 
(7  Dowl.  P.  C.  543).]  Costs  in  equity  stand  upon  a  different  footing ;  see  Corbett  v. 
C'orbeit  (16  Ves.  407),  Beames  on  Costs,  112. 

Lord  Abinger,  C.  B.  The  question  is,  whether  a  person  admitted  to  sue  in 
forma  pauperis,  after  the  suit  has  made  some  progress,  is  bj'  virtue  of  that  admission 
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to  be  exempted  from  pa.viug  to  the  defendant  costs  iiieurrcd  antecedently,  and  due 
from  him  at  the  time  of  his  admission  so  to  sue.  If  the  cases  had  laid  down  any  fixed 
rule  upon  the  subject,  I  should  have  said  that  it  is  now  too  late  to  overrule  them  by 
putting  a  new  construction  on  the  statute  ;  but  where  [520]  the  cases  are  not  suffi- 
ciently strong,  either  from  their  terms,  their  number,  or  their  authority,  to  fetter  our 
judgment,  we  are  at  liberty  to  put  the  best  construction  we  can  upon  these  acts  of 
Parliament.  If  we  look  at  the  statute  of  Hen.  S,  I  think  there  can  be  no  doubt  that 
the  intention  was  to  give  a  successful  defendant  costs  against  the  plaintiff,  and  that 
the  act  makes  an  exception  only  in  favour  of  paupers  admitted  at  the  commencement 
of  the  suit.  There  is  a  good  reason  for  that  distinction ;  because,  as  it  is  now  con- 
ceded that  a  person  might  be  admitted  to  sue  in  forma  pauperis  at  any  time  before, 
or  even  after  trial,  and  he  would  in  such  case  have  the  full  benefit  of  the  statute  of 
Hen.  7,  as  to  court  fees  and  fees  to  counsel,  it  became  a  question  whether  the  legis- 
lature should  exempt  the  pauper  from  paying  the  defendant's  costs  in  all  cases,  whether 
admitted  before,  at,  or  after  the  commencement  of  the  suit ;  and  therefore  they  used 
these  words ;  which  I  cannot  interpret  in  any  other  way  than  according  to  their 
ordinary  meaning,  nor  can  I  see  how  the  word  "  at "  can  be  construed  "  after."  A 
person  admitted  before  the  commencement  of  the  suit,  may,  in  one  sense,  be  said  to  be 
admitted  at  the  commencement  of  the  suit ;  but  it  is  difficult  to  see  how  a  person 
admitted  after  the  commencement  of  the  suit,  can  be  said  to  be  admitted  at  its  com- 
mencement. The  ingenious  interpretation  put  upon  these  statutes  by  the  plaintiff's 
counsel  rests  upon  a  mere  fallacy.  The  word  "  at "  in  the  statutes  relating  to  costs, 
which  have  been  referred  to,  is  only  used  to  identify  the  character  of  the  person  who 
is  to  certify  ;  that  is,  he  must  be  the  judge  who  presides  "  at  the  trial."  But  here  the 
words  "  at  the  commencement  of  the  suit "  have  reference  to  time,  and  can  only  apply 
to  a  person  admitted  before  or  at  the  commencement  of  the  suit.  By  an  equitable 
interpretation  of  the  statute  of  Hen.  7,  when  a  party  is  once  admitted,  he  is  not  there- 
after liable  to  costs  under  the  statute  of  Hen.  8  ;  but  be  is  not  therefore  exempted 
from  the  payment  of  costs  incurred  previously  [521]  to  his  admission.  The  lessor  of 
the  plaintiff  was  therefore  liable  to  those  costs,  and  this  rule  must  be  discharged. 

Parke,  B.  I  am  of  the  same  opinion.  The  question  turns  upon  the  proper 
interpretation  to  be  put  upon  the  second  section  of  the  23  Hen.  8,  c.  1.5;  the  action 
of  ejectment,  though  not  provided  for  by  that  statute,  being  placed  on  the  same 
footing  as  other  actions  by  the  stat.  of  4  Jac.  1,  c.  3.  We  are  called  upon,  therefore, 
to  put  a  construction  upon  the  stat.  of  Hen.  8 ;  and  the  question  is,  whether  or  not 
the  second  section  applies  to  a  pauper  not  admitted  at  the  commencement  of  the 
suit.  It  is  our  duty  to  construe  the  statute  according  to  the  grammatical  meaning  of 
the  words,  unless  some  absurdity  would  ensue  from  so  construing*  it,  or  an  uniform 
series  of  decisions  had  already  established  a  particular  construction.  I  do  not  think 
any  of  the  cases  cited  of  sufficient  weight  to  preclude  us  from  putting  our  own  con- 
struction on  the  word.s  of  the  statute.  The  principal  authority  is  that  of  Oats  v. 
HoJiday,  which  is  cited  in  Blood  v.  Lee.  In  the  latter  case  the  point  was  not  decided, 
and  in  the  former  the  decision  was  only  that  a  party  might  be  admitted  after  the 
commencement  of  the  suit.  That  undoubtedly  was  the  principal  point  decided,  but 
it  is  said  that  "  the  Court  resolved  that  a  person  so  admitted  should  not  pay  costs 
from  the  beginning  of  the  action."  What  is  the  true  meaning  of  that  resolution  is 
left  in  doubt ;  probably,  that  he  was  not  bound  to  pay  the  whole  costs  from  the  com- 
mencement of  the  action.  And  such  is  the  construction  which  we  put  upon  the 
statute ;  that  if  a  pauper  be  admitted  after  the  commencement  of  the  suit,  he  shall 
not  be  bound  to  pay  all  the  costs,  but  shall  be  exempt  from  those  incurred  subsequent 
to  his  admission.  There  is  now  no  doubt  that  a  party  may  be  admitted  to  sue  in 
forma  pauperis  after  the  commencement  of  the  suit,  and  it  is  clear,  from  the  current 
of  authorities,  that  we  were  correct  in  so  deciding ;  but  the  question  is  as  to  the  [522] 
effect  of  such  an  admission  as  respects  the  payment  of  costs.  By  the  second  section 
of  the  stat.  of  Hen.  8,  a  pauper  is  exempt  from  costs  only  in  the  event  of  his  being 
admitted  at  the  commencement  of  the  suit,  that  is,  as  soon  as  the  Court  or  Judge  had 
jurisdiction  to  admit  him.  The  statute  gives  a  total  exemption  from  the  costs  only 
in  case  of  an  admission  at  the  commencement  of  the  suit ;  if  admitted  after,  then,  on 
the  equitable  construction  of  the  act,  it  seems  reasonable  that  he  shall  not  be  liable  to 
the  payment  of  the  whole  costs,  but  only  to  those  incurred  up  to  the  time  of  his 
admission.     In  this  case  we  must  therefore  hold,  that  the  lessor  of  the  plaintiti'  is  not 
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altogether  exempt  from  costs,  but  is  liable  to  pay  the  costs  incurred  by  the  defendant 
up  to  the  time  of  his  admission  to  sue  in  forma  pauperis ;  and  it  is  reasonable  also 
that  he  should  pa}'  the  costs  of  the  taxation. 

GuRNEY,  B.  1  think  my  learned  brothers  have  put  the  true  construction  on  the 
act  of  Parliament,  and  it  is  undoubtedly  that  which  meets  the  justice  of  the  case. 

EoLFE,  B.  I  entirely  concur.  Looking  at  the  language  of  the  second  section  of 
the  statute  of  Hen.  8,  the  first  observation  that  occurs  is,  that  if  you  follow  the  words 
of  that  act,  it  does  not  exempt  this  lessor  of  the  plaintiff  from  the  payment  of  any 
costs ;  because,  in  terms,  it  only  exempts  persons  admitted  to  sue  in  forma  pauperis 
at  the  commencement  of  the  suit.  But  then  it  is  said,  that  the  Court  should  adopt 
an  equitable  construction,  and  that  by  such  construction  a  pauper  should  be  wholly 
exempt.  I  agree  that  it  is  reasonable  to  adopt  an  equitable  construction  ;  that  is, 
such  a  construction  as  shall  really  do  equity,  not  such  as  shall  favour  one  party,  where 
the  statute  itself  has  not  favoured  him,  at  the  expense  of  the  other.  The  statute  says 
that  a  pauper  shall  be  exempt  from  the  payment  of  costs,  if  admitted  at  the  commence- 
ment of  the  suit ;  but  [523]  we  are  asked  to  leave  out  the  words  "  at  the  commencement 
of  the  suit,"  and  to  say  that  he  is  exempt  whenever  admitted.  It  is  equitable  to  say 
that  he  shall  be  exempted  from  the  payment  of  costs  subsequent  to  his  admission  ; 
but  it  might  work  great  injustice  to  the  defendant,  if  it  were  held  that  he  might  be 
put  to  costs,  under  an  expectation  that  he  inust  eventually  recover  them,  and  then, 
by  a  retrospective  order,  be  exposed  to  a  charge  which  he  never  would  have  thought 
of  incurring,  if  he  had  known  the  plaintiff  to  be  a  pauper. 

Rule  discharged,  without  costs.(«)i 

Shatwell  v.  Hall,  Lee,  Priestley,  and  Broadbent.  Exeh.  of  Pleas.  Nov.  1 3, 
1842. — A  local  act  of  Parliament,  for  lighting,  watching,  &c.  the  town  of  Staley- 
bridge,  empowered  the  commissioners  therein  named  to  appoint  constables  and 
assistant  constables  for  keeping  the  peace  in  the  said  town,  and  for  executing  all 
such  warrants,  &c.  as  the  ju.stices  of  Cheshire  or  Lancashire  should  direct  to 
them  to  be  executed  within  the  town.  Another  section  enacted,  that  no  plaintift' 
should  recover  in  any  action  against  any  person  for  anything  done  in  pursuance 
of  the  act,  without  twenty-one  days'  notice  of  action  having  been  given  : — Held, 
that  a  constable  appointed  under  the  act,  who  was  sued  in  trespass  for  breaking 
and  entering  the  plaintiff's  house  in  the  town  of  Stale3'-bridge,  in  the  execution 
of  a  warrant  granted  by  a  justice  of  Cheshire,  to  search  for  goods  alleged  to  have 
been  clandestinel}'  removed  there  to  avoid  a  distress,  under  the  11  Geo.  2,  c.  19, 
s.  7,  was  not  entitled  to  notice  of  action. 

[S.  C.  2  Dowl.  (N.  S.)  567 ;  12  L.  J.  Ex.  74,     Discussed,  Mdlor  v.  Leather, 
1853,  1  El.  &  Bl.  619.] 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house  at  Stale}' -bridge, 
in  the  county  of  Chester,  and  taking  his  goods.  The  defendants  Hall  and  Lee  pleaded 
separately  not  guilty,  and  also  special  pleas  of  justification  under  the  stat.  11  Geo.  2, 
c.  19,  s.  7  ;  and  the  other  defendants,  Priestley  and  Broadbent,  pleaded  not  guilty  by 
statute.  At  the  trial  before  Gurney,  B.,  at  the  last  Chester  assizes,  it  appeared  that 
the  tenant  of  a  cottage  at  Staley -bridge,  of  which  the  defendant  Hall  was  the  landlord, 
having  absconded  without  payment  of  his  rent,  and  it  being  suspected  that  some  of 
his  goods  had  been  clandestinely  removed  to  the  plaintiff's  house  in  order  to  avoid  a 
distress,  [524]  the  defendant  Lee,  as  the  agent  of  Hall,  obtained  a  warrant  from  a 
magistrate  of  the  county  of  Chester,  authorizing  him  to  break  open  the  plaintiff's  house 
for  the  purpose  of  seizing  the  goods  so  removed,  under  the  11  Geo.  2,  c.  19,  s.  7,  and 
requiring  the  other  defendants,  Priestley  and  Broadbent,  who  were  assistant  constables 
of  the  town  of  Staley-bridge,  to  aid  him  in  so  doing.  These  defendants  had  been 
appointed  constables  under  a  local  act,  9  Geo.  4,  c.  xxvi.,  intituled  "  An  Act  for  lighting, 
watching,  &c.  the  Town  of  Staley-bridge,  in  the  Counties  Palatine  of  Lancaster  and 
Chester,  and  for  regulating  the  Police  thereof,  "(a)-     No  notice  of  the  action  had  been 

(ay  See  Pikher  v.  Boherts,  2  Dowl.  P.  C.  (N.  S.),  394. 

(a)^  The  37th  section  of  which  enacts,  "That  it  shall  be  lawful  for  the  said  com- 
missioners in   their  discretion    to  nominate   and  appoint  one  or  more  constable  or 
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given  to  either  of  these  defendants  :  and  it  was  contended  on  their  part,  that  without 
such  notice  the  action  could  not  be  maintained  against  them.  The  learned  Judge 
overruled  the  objection,  and  a  verdict  was  found  for  the  plaintill'  against  all  the 
defendants  except  Hall,  damages  £o,  leave  being  reserved  to  the  defendants  Priestley 
and  Broadbent  to  move  to  enter  a  verdict  for  them  on  their  plea  of  not  guilty  by 
statute. 

[525]  In  this  term  (Nov.  3), 

Jervis  moved  accordingly.  These  defendants,  being  constables  appointed  under 
the  local  act,  and  acting  solelv  by  the  authority  given  thereby,  were  entitled  to  the 
protection  of  that  act,  and  ought  therefore  to  have  had  notice  of  action.  The  ques- 
tion is,  what  is  a  thing  "done  in  pursuance  of  the  act?"  Those  words  cannot  mean 
a  thing  strictly  within  the  purview  of  the  act  itself,  but  anything  done  by  a  person 
professing  to  derive  his  authority  from  the  act.  The  count}'  justice  had  no  power  to 
direct  bis  warrant  to  the  defendants,  except  by  virtue  of  the  37th  section  of  the  local 
act.  The  constables  are  not  acting  under  the  authority  of  the  11  Geo.  2,  c.  I'J, 
although  the  landlord  is  ;  they  are  executing  a  duty  imposed  on  them  by  the  local 
act  alone.  [Parke,  B.  AVas  any  warrant  necessary  here  1  if  not,  the  constables  were 
acting  by  virtue  of  their  general  authority.  No  warrant  is  required  by  the  11  Geo.  2, 
c.  19,  s.  7  :  oath  is  required  to  be  made  before  a  justice,  in  order  to  entitle  the  land- 
lord to  seize  the  goods  in  a  dwelling-house ;  but  the  constable,  when  called  to  his 
assistance,  goes  by  virtue  of  his  office  as  such.]  In  this  case  the  defendants  were 
clearly  acting  under  the  order  of  the  justice,  within  the  meaning  of  the  37th  clause 
of  the  local  act.  He  referred  to  Smith  v.  Shazv  (10  B.  &  Cr.  277  ;  5  Man.  &  R.  225), 
Blalcemore  v.  Glamorganshire  Canal  Comjmny  (3  Y.  &  J.  60),  Wallace  v.  Smith  {5  East, 
lU),  and  Cook  v.  Leonard  (6  B.  &  Cr.  351  ;  9  D.  &  R.  339). 
Cui-.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abixger,  C.  B.  In  this  case  a  motion  was  made  by  Mr.  Jervis,  to  enter  a 
verdict  for  two  of  the  defendants,  [526]  on  the  ground  that  they  wei'C  constables 
appointed  under  an  act  of  Parliament  for  the  ancient  town  of  Staley-bridge,  and  that 
under  that  act  they  were  entitled  to  notice  of  action. 

Now  the  action  is  not  brought  for  any  thing  done  by  them  directly  in  execution  of 
any  of  the  powers  of  the  local  act  of  Parliament ;  but  it  was  said  that  it  was  brought 
against  them  for  something  which  they  did,  and  could  only  do,  by  the  authority  of 
the  act.  It  is  true  they  were  appointed  constables  by  virtue  of  the  act  of  Parliament, 
which  gives  them  all  the  authority  of  constables ;  but  the  act  they  did  was  not  in 
pursuance  of  the  act  of  Parliament  at  all,  and  they  were  not  entitled  to  notice,  in 
respect  thereof,  any  more  than  any  other  constable  would  be. 

We  think,  on  a  consideration  of  the  act,  that  it  gives  them  a  general  jurisdiction, 
such  as  any  other  constable  would  have,  appointed  bj'  any  other  legal  authority  ;  and 
that  it  does  not  limit  their  authorit}'  as  constables  in  the  execution  of  their  duty, 
within  the  local  ambit  of  the  act.  It  makes  them  constables  in  the  counties  of 
Cheshire  and  Lancashire,  (in  both  of  which  the  town  of  Staley-bridge  is  situate),  and 
entitles  them  to  all  the  privileges  which  a  constable  appointed  in  any  other  manner 
by  the  justices  would  have  ;  but  who,  in  the  execution  of  his  general  duties,  is  not 

constables  for  the  said  town,  for  promoting  the  good  order  thereof,  and  also  from  time 
to  time  to  appoint  a  competent  number  of  able-bodied  men,  as  assistant  constables  of 
the  said  town,  in  keeping  the  peace  therein,  and  for  executing  all  such  warrants, 
precepts,  and  orders  as  the  justices  of  the  peace  acting  for  the  said  counties  palatine 
of  Lancaster  and  Chester,  or  either  of  them,  shall  from  time  to  time  direct  to  them  to 
be  executed  within  the  said  town,  and  from  time  to  time  to  discharge  and  replace  such 
constable  or  constables  and  assistant  constables  or  any  of  them,  and  make  other  nomina- 
tions and  appointments,  and  pay  such  salary  and  salaries,  wages  and  remuneration 
for  the  due  execution  of  the  duty  they  are  required  to  perform,  as  the  said  commis- 
sioners shall  see  fit."  And  sect.  179  enacts,  "  That  no  plaintiff  or  plaintitt's  shall  recover 
in  any  action  to  be  commenced  against  any  person  for  any  thing  done  in  pursuance  of 
this  act,  unless  notice  in  writing  shall  have  been  given  to  the  defendant  or  defendants 
twenty-one  days  before  such  action  shall  be  commenced  of  such  intended  action,  signed 
by  the  attorney  for  the  plaintift'  or  plaintiffs,  specifying  the  cause  of  such  action,"  &c. 
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protected  by  any  act  of  Parliament  requiring  notice  to  be  given  previous  to  action 
brought.     We  think,  therefore,  that  no  rule  ought  to  be  granted. 
Kule  refused. 

[527]  Wright  v.  Maude  and  Others.  Exeh.  of  Pleas.  Nov.  2,  1842. — Trespass. 
The  defendants,  who  were  commissioners  of  bankrupts  at  Leeds,  issued  their 
summons  to  the  plaintiff',  by  which  thej^  commanded  him  to  appear  at  a  meeting 
before  them  at  eleven  o'clock  on  a  certain  day,  and  bring  with  him  a  certain  deed 
of  assignment.  He  appeared  accoidingly  at  eleven  o'clock,  and  afterwards  at 
one.  Upon  his  attending  on  the  second  occasion,  he  saw  one  of  the  commissioners, 
who,  on  learning  that  he  had  not  Ijrought  the  assignment,  said,  "  You  must  have 
known  it  was  of  no  use  to  come  without  the  assignment,  but  we  will  hear  what 
you  have  to  say  by  and  bye."  The  plaintift'  then  went  away,  and  two  days  after- 
wards was  taken  into  custody  by  warrant  of  the  commissioners ;  which,  after 
reciting  the  proceedings  in  bankruptcy,  and  the  issuing  and  service  of  the 
summons,  "and  that  the  plaintiff  did  not  come  before  them  in  pursuance  of  the 
summons  in  order  to  be  examined  touching  the  matter  aforesaid,  or  produce  the 
said  assignment,  he  having  no  lawful  impediment,"  &c.,  directed  the  constable  to 
apprehend  the  plaintiff  and  bring  him  before  the  commissioners  to  be  examined 
as  aforesaid,  "  and  to  produce  the  said  assignment : " — Held,  first,  that  the 
issuing  of  the  warrant  was  regular,  the  plaintiff  being  bound,  not  only  to  attend 
at  the  appointed  hour,  but  to  wait  until  he  could  be  examined  :  secondly,  that 
the  warrant  was  not  %-itiated  by  the  introduction  of  the  words  "to  produce  the 
said  assignment,"  inasmuch  as  a  party  is  compellable  to  do  so,  if  commanded, 
under  6  Geo.  4,  c.  16,  s.  34. 

[S.  C.  2  Dowl.  (N.  S.)  517 ;  12  L.  J.  Ex.  22 ;  6  Jur.  9.53.] 

Trespass  for  false  imprisonment  against  the  defendants,  who  were  commissioners 
of  bankrupts  at  Leeds.     The  defendants  pleaded  not  guilty  by  statute. 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  Summer  assizes  for 
the  county  of  York,  when  it  appeared  that  the  action  was  brought  against  the  defen- 
dants for  committing  the  plaintiff  for  refusing  to  be  examined,  and  to  produce  an 
assignment  of  the  bankrupt's  property  to  trustees,  which  was  the  act  of  bankruptcy 
upon  which  the  fiat  was  founded. 

The  deed  of  assignment,  which  was  attested  by  the  plaintiff,  was  in  the  hands  of 
Messrs.  Taylor  &  Co.,  attornies  at  Wakefield,  and  they  refused  to  deliver  it  to  the 
plaintiff,  who  was  their  clerk.  The  defendants  issued  the  following  summons  to  the 
plaintiff  and  others,  under  the  6  Geo.  4,  c.  16,  s.  33  : — "By  virtue  of  a  fiat  in  bank- 
ruptcy, bearing  date  &c.,  these  are  to  will  and  require  you,  and  each  of  you,  to  whom 
this  our  warrant  is  directed,  personally  to  be  and  appear  before  the  majority  of  us 
the  said  commissioners,  at  &c.,  at  the  hour  of  eleven  in  the  forenoon  of  the  13th  of 
March,  and  then  and  there  to  bring  with  you,  and  to  produce  to  us,  a  certain  inden- 
ture of  assignment,"  &c.  The  plaintiff,  who  was  not  able  to  produce  the  deed, 
attended  at  the  appointed  place  and  hour,  when  he  was  informed  by  the  [528] 
solicitor  to  the  fiat  that  the  commissioners  were  engaged  on  other  business,  and  that 
he  would  not  be  required  to  attend  till  one  o'clock.  On  his  attending  at  that  hour, 
he  saw  one  of  the  commissioners,  who,  on  learning  that  he  had  not  brought  the 
assignment,  said,  "  Y^ou  must  have  known  it  was  of  no  use  to  come  without  the 
assignment,  but  we  will  hear  what  you  have  to  say  by  and  bye."  The  plaintift"  then 
went  away,  and  two  days  afterwards  was  taken  into  custody  by  a  warrant  of  the 
commissioners.  The  warrant  recited  the  proceedings  in  bankruptcj^  the  issuing  and 
service  of  the  summons,  and  then  proceeded  in  these  terms :  "  Whereas  we,  the  said 
commissioners,  having  met  accordingh'  at  the  time  and  place  aforesaid,  the  said 
E.  M.  Wright  did  not  come  before  us  in  pursuance  of  our  said  summons,  in  order  to 
be  examined  touching  the  matter  aforesaid,  or  produce  the  said  assignment,  he  having 
no  lawful  impediment,"  &c.  It  then  directed  the  constable  to  apprehend  the  plaintiff', 
and  bring  him  before  the  commissioners  "  to  be  examined  as  aforesaid,  and  to  produce 
the  said  assignment."  Under  the  circumstances,  it  was  objected  by  the  defendants' 
counsel  that  no  action  would  lie  against  the  commissioners  of  bankruptcj^  for  any  thing 
done  by  them  in  their  judicial  capacity,  and  Doswell  v.  Impey  (1  B.  &  C.  163;  2  D. 
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&  R.  350)  was  cited.  Lord  Denman,  C.  J.,  inclined  to  think  that  no  action  would 
lie  against  commissioners  of  bankruptcy  acting  judicially,  but  he  left  two  points  to  the 
jury";  first,  the  amount  of  damages  sustained,  assuming  a  trespass  to  have  been  com- 
mitted in  point  of  law ;  and  secondly,  whether,  when  the  commissioner  told  the 
plaintitV  there  was  no  use  in  his  coming  without  the  deed  of  assignment,  he  meant  to 
sanction  the  plaintitl"s  going  away.  The  jury  found  the  last  question  in  the  negative, 
and  they  also  found  that  the  plaintift'  sustained  no  damage.  Upon  which  the  learned 
Judge  [529]  nonsuited  the  plaintitt',  giving  him  leave  to  move  to  enter  a  verdict  for 
nominal  damages. 

Knowles  now  moved  accordingly,  either  to  enter  a  verdict  for  the  plaintift',  or  for 
a  new  trial.  The  learned  Judge  was  wrong  in  saying  that  no  action  lies  against  com- 
missioners of  bankrupt,  for  there  are  many  cases  to  shew  the  contrary.  Dostvell  v. 
Impe^  merely  decided  that  the  commissioners  are  the  judges  who  are  to  decide  whether 
the  answers'  given  by  the  witness  are  satisfactory  or  not.  The  cases  of  Grocock  v. 
Couper  (8  B.  &  C.  211 ;  2  Man.  &  K.  78),  and  Isaac  v.  Impey  (10  B.  &  C.  442),  shew 
clearly  that  such  an  action  is  maintainable.  t4econdly,  the  plaintiff  has  not  been  guilty 
of  any  disobedience,  for  he  attended  at  the  time  and  place  appointed,  and  was  told 
that  his  case  was  not  to  be  taken  until  a  subsequent  hour,  which  was  substantially  a 
new  appointment,  and  required  a  fresh  summons.  [Parke,  B.  He  was  to  come  there 
not  merely  at  eleven  o'clock,  but  to  be  examined,  and  the  jury  have  found  that  Mr. 
Maule  dici  not  mean  that  he  should  go  away.  The  simple  point  here  is,  the  plaintiflF 
never  did  obey  the  summons.  Lord  Abinger,  C.  B.  He  comes  at  the  time  appointed, 
but  he  does  not  wait  to  be  examined.]  But  even  supposing  the  plaintiff  to  have  been 
guilty  of  a  contempt  in  not  attending  to  be  examined,  the  wan-ant  is  too  large,  for  it 
directs  him  to  be  taken  into  custody,  not  only  for  that  purpose,  but  also  until  he 
should  produce  a  deed,  which  it  is  clear,  from  the  evidence,  was  not  in  his  possession, 
and  which  he  had  no  means  of  producing,  without  the  consent  of  parties  over  whom 
he  had  no  control.  The  act  gave  the  defendants  no  authority  to  order  him  to  produce 
the  deed.  It  has  been  established  by  several  cases,  that  where  authority  to  interfere 
with  the  liberty  of  the  subject  is  given  to  commissioners  of  bank-[530]-rupt,  or  other 
such  inferior  jurisdictions,  the  words  of  the  act  conferring  the  authority  must  be 
strictly  pursued.  Brace's  case  (1  Salk.  346),  Yoxki/'s  case  (id.  351),  Rex  v.  NallMn 
(2  Str.  880),  Evans  v.  Rces  (12  Adol.  &  El.  55  ;  4  P.  &  D.  32).  Therefore,  the  com- 
missioners in  this  case  having  only  been  empowered  to  issue  their  warrant  to  bring 
the  party  before  them  for  examination,  the  statement  in  it,  that  he  was  to  produce 
the  document  over  which  he  had  no  power,  vitiates  the  whole. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  there  is  no  ground  for  a  rule  in  this 
case.  The  33rd  section  of  the  statute  clearly  authorizes  the  commissioners  to  summon 
the  party  to  attend  and  produce  such  documents  as  they  deem  requisite ;  and  if  he 
does  not  attend,  then  to  issue  a  warrant  to  bring  him  before  them  to  be  examined  as 
aforesaid,  namely,  to  the  effect  specified  in  the  summons.  Now,  in  the  present  case, 
the  summons  requires  him  to  appear  to  be  ex.-imined  in  a  certain  way,  namely,  with 
a  certain  document.  With  respect  to  the  other  point,  I  do  not  think  that  the  plaintiff' 
obeyed  the  summons  by  merely  attending  at  the  appointed  time.  Bankrupt  com- 
missioners frequently  have  several  commissions  to  go  through  with,  which  they  ought 
to  take  in  order ;  and  a  witness  summoned  to  attend  one  commission,  who  comes  and 
finds  the  commissioners  engaged  upon  another,  has  no  right  to  make  that  circumstance 
an  excuse  for  going  away  without  being  examined. 

Parke,  B.  I  am  entirely  of  the  same  opinion.  The  first  question  is,  did  the 
plaintiff  obey  the  exigency  of  the  summons  ?  It  is  clear  he  did  not.  The  summons 
required  him  to  come  before  the  commissioners  at  a  certain  place  to  [531]  be  examined, 
and  it  was  his  duty  not  only  to  go  to  that  place,  but  to  wait  there  until  examined, 
or  until  his  attendance  for  that  purpose  was  dispensed  with.  It  might  as  well  be 
contended  that  a  witness  subpcenaed  to  attend  a  trial  at  Nisi  Prius  did  all  that  was 
required  of  him  by  appearing  at  the  sitting  of  the  Court  in  the  morning,  and  then 
immediately  going  away.  It  is  said,  however,  that  the  plaintiff'  was  released  from 
further  attendance  by  one  of  the  commissioners ;  but  on  that  point  the  jury  have 
found  the  fact  against  him.  Then  comes  the  question,  whether  the  commissioners 
have  exceeded  their  authority  by  issuing  their  warrant  to  compel  the  plaintiffs 
attendance,  both  to  be  examined  and  also  to  produce  this  document ;  and  I  think  they 
have  not.     The  question  turns  on  the  construction  of  the  33rd  section  of  6  Geo.  4, 
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c.  16,  which  enacts,  "that  it  shall  be  lawful  for  the  commissioiiers,  b}'  writing  under 
their  hands,  to  summon  before  them  an}^  person  whom  they  believe  capable  of  giving 
material  information  relative  to  bankruptcy;  and  to  require  such  person  to  produce 
any  books,  papers,  &c.  which  appear  to  the  commissioners  necessary  to  the  verification 
of  the  deposition  of  such  person,  or  to  the  full  disclosure  of  any  of  the  matters  which 
the  commissioners  are  authorized  to  inquire  into ;  and  if  such  person  so  summoned 
as  aforesaid  shall  not  come  before  the  commissioners  at  the  time  appointed,  it  shall 
be  lawful  for  the  said  commissioners,  by  warrant  under  their  hands  and  seals,  to 
authorize  and  direct  the  persons  therein  named  for  that  purpose,  to  apprehend 
and  arrest  such  person,  and  bring  him  before  them  to  be  examined  as  afoie- 
said."  Now,  what  do  these  words  "  as  aforesaid "  mean  1  Look  at  what  goes 
before  ;  the  commissioners  are  to  have  the  power  to  examine  any  person  who  can  give 
information  concerning  the  property  or  acts  of  the  bankrupts,  and,  as  ancillary  to 
that,  any  person  who  can  produce  any  deeds  in  his  custody  or  possession  that  may 
appear  [532]  essential  for  that  purpose.  If  the  person  summoned  altogether  refuses 
to  come,  they  maj''  issue  a  warrant  to  compel  him  to  appear  with  the  documents  ;  but 
if  he  comes  with  and  refuses  to  produce  them,  they  mny  commit  him  under  the  pro- 
visions of  the  34th  section.  Here,  then,  the  commissioners  have  issued  a  summon.s, 
directing  the  party  to  attend  before  them  to  be  examined,  and  to  bring  with  him  a 
document  which  will  furnish  them  with  the  means  of  examining  him  with  eftect.  If 
he  disobeys  that  summons,  they  have  no  alternative  but  to  issue  a  warrant  for  his 
apprehension,  in  the  words  of  the  act,  for  the  purpose  of  his  being  brought  before 
them  to  be  examined  "  as  aforesaid."  Be.sides  which,  it  is  only  reason  that  the  warrant 
should  be  ad  idem  with  the  summons ;  if  the  latter  requires  him  to  produce  the 
document,  so  should  the  former.  Were  this  otherwise,  and  the  warrant  were  silent 
about  the  document,  the  party,  when  brought  before  the  commissioners,  might  say, 
"  I  never  received  the  summons  which  is  alleged  to  contain  mention  of  the  deed  of 
assignment,  and  as  I  saw  no  mention  of  it  in  the  warrant,  I  did  not  bring  it  with  me." 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Eule  refused. 

[533]  Mo.SELEY  V.  MOTTEUX.  Exch.  of  Pleas.  Nov.  21,  1842.— A  deed  to  lead 
the  uses  of  a  recovery  by  mistake  treated  an  advowson  as  being  in  gross,  when 
in  fact  it  was  appendant  to  a  manor;  and  recited,  that  A.,  being  seised  of  the 
manor  and  advowson,  devised  the  manor  and  other  estates,  not  including  the 
advowson,  to  B.,  for  life,  with  remainders  for  life  and  in  tail,  and  devised  the 
residue  of  his  real  estate  to  B.  and  C.  in  fee,  as  tenants  in  common  ;  and  that 
B.,  being  seised  in  fee  of  a  moiety  of  the  advowson  so  devised  to  him  as  aforesaid, 
made  his  will,  and  devised  his  real  estate  to  his  widow  for  life,  with  remainder 
to  M.  for  life,  with  remainder  to  his  issue  in  tail :  and  the  deed  then  proceeded 
to  convey  the  manor  with  its  appurtenances,  and  also  (inter  alia)  the  moiety, 
formerly  of  the  said  B.,  of  and  in  the  advowson,  to  a  trustee  for  the  purpose  of 
making  a  tenant  to  the  pra;cipe  to  suffer  a  recovery,  to  enure  to  the  use  of  M. 
for  life,  with  remainder  to  his  eldest  son  in  fee.  In  fact,  the  will  of  A.  contained 
a  sufficient  devise  of  the  manor  and  the  appendant  advowson  to  B.  for  life,  with 
remainders  for  life  and  in  tail,  and  under  this  devise  M.  was  in  fact,  at  the  date 
of  the  deed,  tenant  for  life  of  the  manor  and  advowson,  with  remainder  to  his 
eldest  son  in  tail :  and  M.,  and  his  eldest  son,  were  parties  to  the  deed  : — Held, 
that,  although  the  premises  in  the  recovery  deed  were  in  themselves  large  enough 
to  have  passed  the  whole  advowson  as  appendant  to  the  manor,  yet  that,  hy 
reason  of  the  intention  of  the  parties  apparent  on  the  face  of  the  deed  (although 
arising  out  of  a  mistake  as  to  their  title),  the  estate  tail  was  not  barred  in  one 
moiety  of  the  advowson. 

[S.  C.  12L.  J.  Ex.  136.] 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  as  the  vendor  against 
the  defendant  as  the  purchaser  of  the  advowson  of  Wyverstone,  in  the  county  of 
Suffolk,  for  the  non-completion  by  the  defendant  of  his  purchase.  The  following 
case  was  stated  by  the  parties  for  the  opinion  of  this  Court : — 

John  Moseley,  being  seised  in  fee  simple  of  the  manor  of  Wyverstone,  and  also  of 
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the  advowsoii  of  the  rectory  of  Wyverstonc,  which  was  iippendiuit  to  the  manor,  and 
not  an  advowson  in  gross,  by  his  will  dated  the  tflh  of  August,  1773,  duly  executed 
and  attested,  after  devising  certain  estates  to  his  nephew  William  Moseley  for  life, 
with  remainder  to  his  eldest  son  (who  was  then  living)  for  life,  with  remainder  to 
the  first  and  other  sons  of  the  body  of  such  eldest  son  in  tail  male,  devised  to  his 
nephew  Kichard  Moseley  for  life  his  manor  or  lordship  of  Wy  verstone,  and  the  several 
farms  and  lands  thereto  belonging,  (suliject  to  an  annuity  created  by  his  will),  with 
their  and  every  of  their  rights  and  appurtenances,  and  also  another  estate  in  Berkshire, 
with  remainder  to  the  first  and  otlier  sons  of  his  body  in  tail  male,  with  remainder 
to  the  said  William  ^loseley  for  life,  with  remainder  to  the  eldest  son  of  the  said 
William  Moseley  for  life,  with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  first  and  other  sons  of  the  body  of  such  eldest  son  successively 
in  tail  male,  with  remainder  to  the  second  and  every  [534]  other  son  of  the  bod}' 
the  said  William  Moseley  successively  in  tail  male,  with  remainder  to  the  testator's 
right  heirs.  The  testator  also  devised  all  the  residue  of  his  real  estates  to  his  said 
two  nephews  and  their  heirs,  as  tenants  in  common. 

The  testator  died  in  1775,  leaving  his  two  nephews  him  surviving,  and  also  John 
Moseley  the  plaintiff,  the  eldest  son  of  William  Moseley,  being  the  person  in  the  will 
described  as  such. 

In  1785  William  Moseley,  died  intestate,  leaving  the  plaintiff  his  heir-at-law. 

Eichard  Moseley,  by  his  will  dated  the  20th  of  November,  1800,  devised  all  his 
estates  to  Sarah  his  wife  for  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  first  and  other  sons  of  the  body  of  the  plaintift'  in 
tail  general.  Eichard  Moseley  died  in  1S03,  without  issue,  leaving  his  widow  him 
surviving.  The  plaintiff'  had  issue  John  Galway  Moseley,  his  eldest  son,  who  attained 
his  age  of  twenty-one  years  on  the  14th  of  February,  1820. 

The  advowson  continuing  appendant  to  the  manor,  by  indentures  of  lease  and 
release,  dated  the  1 1th  and  12th  of  February,  1823,  the  release  being  made  between  the 
plaintift'  of  the  first  part,  the  said  John  Galway  Moseley  of  the  second  part,  the  said 
Sarah  Moseley  of  the  third  part,  T.  Dixon  of  the  fourth  part,  and  T.  Holmes  of  the  fifth 
part  :  after  reciting  that  John  Moseley  the  testator,  being  seised  of  certain  estates  and 
of  the  manor  of  Wyverstone  in  Suft'olk,  and  also  of  the  advowson  of  Wyverstone,  and 
other  hereditaments,  devised  certain  estates  to  the  said  AVilliam  Moseley  as  before 
mentioned,  and  the  said  manor  and  other  hereditaments  situate  in  Suft'olk  and  in  Berk- 
shire, charged  with  the  payment  of  certain  annuities  therein  mentioned  (and  not  includ- 
ing the  said  advowson),  to  the  said  Eichard  Moseley  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  remainder  to  the  said  [535]  William  Moseley  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male  ;  and  that  the  said  testator 
devised  the  residue  of  his  real  estate  to  his  said  two  nephews  and  their  heirs,  as 
tenants  in  common  :  and  after  reciting  that  the  said  Eichard  Moseley,  being  seised  in 
fee  simple  of  (among.st  other  things)  the  moiety  of  the  said  advowson  so  devised  to  him 
as  aforesaid,  made  his  will,  and  thereb}',  after  making  certain  devises  which  did  not 
include  the  said  moiety  of  the  said  advowson,  devised  the  residue  of  his  freehold 
estates  to  the  said  Sarah  Moseley  for  life,  with  remainder  to  the  said  John  Moseley  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail  general ;  and  that  the  said  Richard 
Moseley  died  without  issue,  and  that  the  plaintift'  had  issue  the  said  John  Galway 
Moseley,  his  eldest  son  and  heir,  who  had  attained  his  age  of  twentj^-one  years ;  and 
that,  by  virtue  of  the  said  wills,  the  said  John  Galway  Moseley  was  seised  of  the 
hereditaments  devised  by  the  said  wills,  for  an  estate  in  tail  or  in  tail  male  in  remainder 
expectant  on  the  decease  of  the  plaintift',  and  so  far  as  related  to  the  hereditaments 
devised  by  the  will  of  the  said  Eichard  Moseley,  also  expectant  on  the  decease  of  the 
said  Sarah  Moseley  :  and  reciting,  that  the  plaintiff  and  John  Galway  Moseley  were 
desirous  of  barring  the  said  estates  in  tail  and  in  tail  male,  and  all  other  estates  in  tail 
or  tail  male  then  subsisting  in  the  premises  or  any  part  thereof,  and  of  settling  the 
said  premises  as  thereinafter  mentioned  ;  and  that  the  said  Sarah  Moseley  had  agreed 
to  concur  with  them  in  manner  therein  mentioned  :  it  was  witnessed,  that  for  eft'ectuat- 
ing  the  purposes  aforesaid,  the  plaintift' and  John  Galway  Moseley  released,  and  the 
said  Sarah  Moseley,  so  far  as  related  to  such  of  the  said  hereditaments  as  were  so 
devised  to  her  by  the  said  Eichard  Moseley  for  her  life,  released  unto  the  said  T.  Dixon 
and  his  heirs  (inter  alia)  all  that  the  manor  or  lordship  of  Wyverstone,  and  all  demesne 
lands,  rights,  members,  and  appurtenances  whatsoever  to  the  said  manor  or  lordship 
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[536]  belonging  or  in  anywise  appertaining,  or  accepted,  reputed,  taken,  or  known  as 
part,  parcel,  or  members  thereof,  lying  and  being  in  the  county  of  Suffolk,  which  said 
manor  and  hereditaments  made  up  and  constituted  the  manor  and  hereditaments  so  in 
the  first  instance  devised  by  the  said  John  Moseley  deceased  to  the  said  Richard 
Moseley  for  his  life,  and  all  and  every  other  messuages,  lands,  tenements,  heredita- 
ments, and  all  and  singular  other  the  premises,  late  of  the  said  John  Moseley  deceased, 
in  the  said  several  counties  of  Sutlblk  and  Berks,  and  so  devised  b}'  him  to  the  said 
Kichard  Moseley  deceased,  for  his  life  as  aforesaid  :  and  also  all  that  the  moiety  or 
half-part,  formerly  of  the  said  Richard  Moseley  deceased,  of  and  in  the  advowson  of 
the  parish  church  and  rectory  of  Wyverstone  aforesaid,  with  the  right  of  presentation 
and  other  appurtenances  thereto  belonging,  and  which  said  moiety  becan;e  vested  in 
him  in  fee  by  the  said  will  of  the  said  testator  John  Moseley,  as  thereinbefore  men- 
tioned, as  tenant  in  common  with  the  said  William  Moseley  deceased,  and  which  said 
moiety  of  the  said  advowson  was  so  devised  by  the  said  Richard  Moseley  deceased  by 
his  said  will  as  aforesaid,  together  with  all  commodities,  privileges,  hereditaments,  and 
appurtenances  whatsoever  to  the  said  manor,  messuages,  lands,  tenements,  moiety  of 
advowson,  and  hereditaments,  belonging  or  appertaining,  or  accepted,  reputed,  taken, 
or  known  as  part,  parcel,  or  membei'  thereof  ;  and  all  the  estate,  right,  and  title  of 
the  plaintiff,  John  C4ahvay  Moseley,  and  Sarah  Moselej^,  of,  in,  and  to  the  said  manor, 
messuages,  lands,  tenements,  moiety  of  advowson,  hereditaments,  and  premises  thereby 
granted  and  released,  or  intended  so  to  be,  and  every  of  them,  and  every  part  thereof  : 
to  hold  the  said  manor,  messuages,  lands,  tenements,  moiety  of  advowson,  and 
hereditaments,  with  their  appurtenances,  unto  and  to  the  use  of  the  said  T.  Dixon 
and  his  heirs,  for  the  purpose  of  making  a  tenant  to  the  precipe,  for  suffering  a 
recovery ;  which  recovery,  it  was  thereby  declared,  should  enure  as  to  the  heredita- 
ments (inter  alia)  thereinbefore  [537]  mentioned  to  have  been  devised  by  the  said 
Kichard  Moseley  to  the  said  Sarah  Moseley  for  her  life  as  aforesaid,  to  the  use  of  the 
said  Sarah  Moseley  for  her  life  ;  and  as  to  all  the  residue  of  the  said  hereditaments,  and 
also  as  to  the  said  hereditaments  so  thereby  limited  to  the  use  of  the  said  Sarah 
Moseley  for  her  life  as  aforesaid,  subject  to  her  life  interest  therein,  to  the  use  of  the 
plaintiff  for  life,  with  remainder  to  the  use  of  the  said  John  Galway  Moseley  and  his 
heirs  for  ever. 

In  Easter  Term,  4  Geo.  4,  a  recovery  with  double  voucher  was  suffered  in  pursuance 
of  this  indenture,  wherein  the  said  T.  Holmes  was  demandant,  the  said  T.  Dixon 
tenant,  the  plaintiff  first  vouchee,  and  the  said  John  Galway  Moseley  second  vouchee, 
of  (inter  alia)  "the  manor  of  Wyverstone,  with  the  appurtenances,  in  the  county  of 
Suffolk,  and  divers  messuages  and  lands,  with  the  appurtenances,  in  Wyverstone,  and 
the  advowson  of  the  church  of  Wyverstone." 

The  said  Sarah  Moseley  is  dead.  The  said  John  Galway  Moseley  had  died 
intestate,  but  the  vendor,  the  plaintiff,  was  able  and  willing  to  procure  a  conveyance 
of  the  .said  advowson  from  his  heir-at-law. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  entail  created  by  the  will 
of  the  said  John  Moseley,  deceased,  still  subsists  in  the  said  advowson  of  Wyverstone, 
or  any  part  thereof. 

The  case  was  argued  in  last  Trinity  Term  (June  8  and  10)  by 

Taprell,  for  the  i^Iaintiff.  It  appears  from  the  statement  in  the  case,  that  the 
recovery  was  in  fact  suffered  of  the  entire  advowson  ;  but  as  the  operation  of  the 
recovery  cannot  be  more  extensive  than  that  of  the  deed  to  lead  the  uses,  which 
created  the  tenant  to  the  prsecipe,  it  is  conceded  that  the  question  turns  upon  the 
construction  of  the  deed  only  ;  and  it  is  submitted  that,  under  the  cir-[538]-cumstances 
it  operated  to  convey  the  entirety  of  the  advowson.  Being  in  fact  an  advowson 
appendant  to  the  manor,  it  would  pass  by  the  devise  of  "  the  manor,  and  the  several 
farms  and  lands  thereto  belonging,  with  their  and  every  of  their  appurtenances,"  in 
the  will  of  John  Moseley,  and  was  not  included  in  the  residuary  devise.  It  is  a  well 
established  rule,  that  by  the  grant  of  the  manor  eo  nomine,  all  things  which  are 
appendant  to  the  manor  will  pass  therewith,  without  express  words.  Perkins  on  the 
Laws  of  England,  s.  116  ;  2  Rol.  Abr.  60,  Grant,  (A.) ;  Com.  Dig.,  Grant,  (E.  9) ;  Co. 
Litt.  307  a.;  Hargrave's  note  to  Co.  Litt.  121  b.  The  advowson  therefore  became 
subject  to  the  entail  created  by  the  will  of  John  Moseley,  and  was  unaffected  by  the 
will  of  Richard  Moseley,  who  was  tenant  for  life  only  ;  and  on  his  death  without  issue, 
it  devolved  on  the  plaintiff  for  life  (on  whom  the  other  estates  had  previously  devolved). 
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and  he  was  also  the  first  tenant  in  tail  in  remainder.  But  from  the  language  of  the 
deed  of  1823,  it  is  manifest  that  the  parties  did  not  then  know  the  true  sute  of  their 
title,  and  they  treated  the  advowson  as  having  been  an  advowson  in  gross  at  the  date 
of  John  Moseley's  will,  and  as  having  passed  by  the  residuary  devise  therein  to  his 
two  nephews,  as  tenants  in  common  :  supposing,  therefore,  that  the  plaintifi'  had 
succeeded,  on  his  father's  death,  to  a  moiety  only,  and  that  the  other  moiety  had  passed 
under  the  will  of  Richard  IMoseley  to  his  widow  for  life,  with  remainder  to  the  plaintiflf 
for  life,  and  to  his  issue  in  tail.  Under  these  circumstances,  the  question  is,  what  was 
the  legal  operation  of  the  recovery  upon  the  entail  then  subsisting  in  the  advowson. 
The  doctrine  of  estoppel  is  not  applicable  to  this  case,  because,  although  the  parties  to 
the  deed  themselves  might  be  bound  by  its  mis-recitals,  no  issue  could  be.  Com.  Dig., 
Estoppel,  (C);  1  Preston  on  Conveyancing,  5.  The  Court  will,  therefore,  reject  the 
erroneous  recitals,  and  construe  the  deed  by  reference  to  the  then  really  existing  state  of 
the  title,  [539]  and  not  with  reference  to  the  circumstances  mis-recited  ;  and  the  deed 
being  so  construed,  its  words  will  then  be  sufficient  to  pass  the  entire  interest  in  the 
advowson.  There  are  many  authorities  to  warrant  such  a  construction.  Bac.  Alir., 
Grants,  (H.) ;  Com.  Dig.,  Fait,  (E.  4) ;  Co.  Litt.  46  b.,  and  Hargrave's  note  (10)  thereon  ; 
Gough  V.  llmL-arde  (3  Bulstr.  125),  Miller  v.  Manwaring  (Cro.  Car.  399),  Buhoji  of  Bath' a 
case  (6  Kep.  36),  Alounl  v.  Hodgkiu  (Dyer,  116,  pi.  70),  Smith  v.  Touchet  (cited  Skin.  540). 
[Kolfe,  B.  A  party  may  by  his  deed  separate  an  advowson  from  a  manor;  but  if  he 
conveys  the  manor,  does  not  the  advowson  necessarily  pass,  unless  he  indicates  his 
intention  to  separate  them?  And  can  it  be  said  that  the  recitals  of  this  deed  do 
indicate  such  an  intention  1  ]  The  false  description  may  be  rejected,  and  enough  will 
remain  to  shew  an  intention  to  bar  all  existing  estates  tail  in  the  advowson.  That  the 
premises  are  sufficiently  large  to  pass  the  entire  advowson,  the  following  authorities 
are  sufficient  to  establish  :  2  Rol.  Abr.  57,  Grant,  (I.) ;  Com.  Dig.  Parols,  (A.  19,  23) ; 
Shep.  Touch.  91,  247  ;  Stukeley  v.  Butler  (Hob.  170),  Trenchard  v.  Hosldns  (Winch,  91), 
Earl  of  Clanrickard's  case  (Hob.  277),  Doe  d.  Milburn  v.  Salkeld  (Willes,  673),  Freeman 
V.  Duke  of  Chandos  (Cowp.  363),  Binger  v.  Cann  (3  M.  &  W.  343).  The  parties  had 
a  general  intention  to  convey  everything  that  was  subject  to  the  entail,  although,  from 
their  mistake  as  to  their  title,  they  might  have  a  particular  intention,  which  could  not 
be  carried  into  effect,  to  pass  that  which  never  existed.  The  Court  will  apply  the 
same  principle  of  construction  as  in  the  case  of  a  will,  in  order  to  carry  out  the  general 
intention.  It  is  analogous  to  the  cases  in  which  it  has  been  held,  that  a  deed,  if  it 
cannot  legally  operate  in  one  way,  may  be  made  to  operate  [540]  in  another,  in  order 
that  the  intention  of  the  parties  may  not  fail  altogether  ;  as  in  Boe  v.  Tranmarr  (Willes, 
682 ;  2  Wils.  75).  The  principle  of  this  rule  of  construction  is  stated  in  Shep. 
Touch.  82,  that  "  a  deed  intended  and  made  to  one  purpose,  may  enure  to  another, 
for  if  it  will  not  take  effect  that  way  it  is  intended,  it  may  take  effect  another  way." 

But,  at  all  events,  the  one  moiety  of  the  advowson,  though  expressly  granted, 
would  continue  appendant,  and  the  other  moiety  would  pass  as  parcel  of  the  manor, 
not  being  expressly  excepted  :  Com.  Dig.,  Advowson  (B.).  It  could  not  be  excepted 
by  implication,  except  in  a  grant  from  the  Crown,  or  by  virtue  of  the  stat.  17  Edw.  2, 
c.  15;  Com.  Dig.,  Fait  (E.  5).  None  of  the  requisites  to  a  good  exception  occur 
in  this  case. 

Eickards,  for  the  defendant.  The  deed  to  make  a  tendant  to  the  precipe  could 
not  operate  to  pass  the  entire  advowson,  and  the  entail  still  subsists  in  one  moiety. 
The  ordinary  rules  of  law  for  the  interpretation  of  instruments  under  seal  must  apply 
to  this  as  to  other  cases.  The  plaintiff  contends,  that  the  deed  passed  the  entire 
advowson,  in  several  moieties ;  the  one  under  the  express  grant  of  the  moiety,  the 
other  by  implication,  under  the  conveyance  of  the  manor  to  which  the  advowson  is 
appendant.  Now,  as  to  the  first,  conceding  that  a  mere  mis-recital  of  an  immaterial 
fact  will  not  prejudice  the  operation  of  the  deed,  and  may  be  rejected  by  the  Court 
in  construing  it,  the  question  here  is,  whether  the  allegations  which  it  is  sought  to 
reject  are  not  rather  a  part  of  the  essential  description  of  the  property  Intended  to  be 
conveyed  ;  if  so,  the  erroneous  recitals  render  the  deed  inoperative  as  to  the  property 
so  misdescribed ;  Com.  Dig.,  Fait,  (E.  4) ;  Shep.  Touch.  99.  Assuming,  however, 
that  the  deed  took  effect  as  to  the  moiety  expressly  mentioned  in  it,  the  argument 
cannot  be  sustained,  looking  at  the  whole  of  the  deed,  that  the  other  [541]  moiety 
passed  merely  by  force  of  the  word  "  manor.  It  is  true  that,  as  a  general  rule,  under 
the  conveyance  of  a  manor  eo  nomine,  things  appendant  to  it  will  also  pass ;  but  that 
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rule  is  subject  to  this  qualification,  that  no  express  exception,  or  specific  disposition, 
of  the  things  appendant  be  found  in  the  same  deed.  The  presumption,  that  the 
appendant  advowson  is  intended  to  pass  with  the  manor,  can  arise  only  in  case  the 
instrument  be  silent  as  to  the  former :  expressum  facit  cessare  taciturn.  The  rule  is 
laid  down  in  Shep.  Touch.  89,  that  "  that  which  is  generally  spoken  is  to  be  generally 
understood,  unless  qualified  by  some  special  subsequent  words,  as  it  well  may  be." 
The  expressed  intention  of  the  parties,  therefore,  to  deal  with  the  advo\vson  otherwise, 
prevented  it  from  passing  as  appendant  to  the  manor.  Besides,  if  that  general  word 
is  to  be  construed  as  including  the  advowson,  it  must  include  the  entirety,  not  the 
moiety ;  and  then  a  repugnancy  would  be  created  by  the  subsequent  words,  by  which 
a  moiety  would  purport  to  be  expressly  granted,  after  the  entirety  had  already  passed. 
AVith  regard  to  the  argument  derived  from  intention,  the  Court  can  look  only  at  the 
intention  indicated  on  the  face  of  the  deed  ;  and  that  is  altogether  in  favour  of  the 
defendant.  The  intention  of  the  parties  was  necessarily  founded  on  and  con.si.stent 
with  their  belief  that  a  moiety  of  the  advowson  only  was  subject  to  the  entail ;  and 
it  is  impossible  to  suppose  that  they  intended  to  bar  the  entail  in  the  whole,  when 
they  were  ignorant  that  it  existed  except  in  the  undivided  parts.  The  inference 
drawn  on  the  other  side  from  the  general  recital  of  an  intention  to  bar  all  estates  tail 
subsisting  "  in  the  premises  or  any  part  thereof,"  rests  entirely  on  the  force  and  meaning 
of  the  word  "  premises  "  ;  but  the  antecedent  to  that  word,  as  respects  the  advowson, 
is  clearly  the  moiety  of  which  it  is  before  recited  that  Richard  ^Nlosele}'  was  seised  at 
the  date  of  his  will.  The  analogy  of  the  rules  applied  to  the  interpretation  of  wills, 
as  to  the  [542]  conflict  between  a  particular  and  a  general  intention,  does  not  hold 
with  respect  to  deeds ;  a  much  greater  laxity  of  construction  is  permitted  in  respect 
to  testamentary  instruments.  Neither  does  the  principle  which  was  affirmed  in  Roe 
V.  Tranmarr  apply  to  the  present  case.  The  Court  will  undoubtedly  give  effect  to 
the  intentions  of  parties  by  substituting  a  different  form  of  convej'ance  of  the  same 
estate,  for  that  which  the  deed  was  intended  to  create  ;  but  they  have  never  sanctioned 
such  a  laxity  of  interpretation,  as  that  a  deed  made  to  pass  one  estate  should  enure 
to  convey  another.  This  distinction  is  clearly  pointed  out  in  Chester  v.  IVillan 
(2  Saund.  97).  Here  the  entirety  and  the  moiety  of  the  advowson  are  two  diff'erent 
estates,  and  a  deed  which  purports  to  be  a  specific  conveyance  of  the  one  cannot  by 
construction  be  made  to  operate  upon  the  other.  The  deed  expressly  defines  the 
manor  as  not  including  the  advowson,  and  expressly  states  the  entail  as  subsisting 
in  the  moiety  only.  To  this  deed  the  plaintiff  is  a  party,  and  he  cannot  therefore  be 
admitted  to  allege  the  contrary  of  that  which  he  has  thus  solemnly  affirmed  under 
his  seal.  A  party  to  a  mis-recital  in  an  instrument  under  seal  is  not  allowed  to  aver 
that  the  fact  recited  was  not  true  :  Lainson  v.  Tremere  (1  Ad.  &  E.  792  ;  3  Nev.  &  M. 
603).  Other  cases  illustrating  the  same  doctrine  are  cited  in  Smith's  Leading  Cases, 
vol.  2,  p.  456. 

Taprell,  in  reply.  Even  if  the  parties  to  the  deed  be  bound  by  its  erroneous 
recitals,  none  of  the  issue  of  the  settlor  (other  than  John  Galwaj'  Moseley)  would  be 
affected  by  them.  The  rule  of  law  is  stated  in  Preston's  Conveyancing,  vol.  1,  p.  5, 
that  although  tenants  in  tail  may  bind  themselves  by  estoppel,  as  well  as  the  owners 
of  other  estates,  yet  that  recoveries  do  not  operate  by  estoppel  against  the  issue,  or 
those  in  reversion  or  remainder.  The  argument  for  the  plaintiff  may  therefore  be 
thus  recapitu-[543]-lated.  First,  that  part  of  the  deed  which  makes  mention  of  a 
specific  moiety  of  the  advowson  as  having  vested  in  Richard  Moselej',  and  passed  by 
his  will,  ought  to  be  deemed  inoperative,  for  the  misdescription  of  facts  contained 
therein.  Secondly,  notwithstanding  such  misrecital,  a  general  intention  appears  on  the 
face  of  the  deed,  to  pass  all  the  property  of  every  kind  which  was  originally  made 
subject  to  the  entail,  and  the  words  of  conveyance  are  amply  sufficient  to  carry  that 
intention  into  effect.  Thirdly,  as  neither  the  entire  advowson,  nor  either  moiety  of 
it,  had  in  fact  been  severed  from  the  manor,  if  a  distinct  moiety  passed  by  the  specific 
grant  contained  in  the  deed,  it  yet  passed  as  appendant  to  the  manor,  and  the  other 
moiety,  not  being  expressly  excepted,  passed  also  as  parcel  of  the  manor  to  which  it 
continued  appendant. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B.  In  this  case  the  question  was,  whether  the  entail  created  in  the  advow- 
son of  Wyverstone,  in  the  settlement  by  will  of  John  Moseley,  great  uncle  of  the 
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plaintiff,  is,  as  to  the  whole  or  any  part  of  the  advowson,  still  subsisting.  The  material 
facts  were  as  follo"' :  [His  Lordship  stated  the  facts  of  the  case  antecedent  to  the 
deeds  of  1823.]  It  seems  the  parties  were  not  fully  aware  of  the  nature  of  their 
respective  rights ;  the  advowson  was  not  specifically  mentioned  in  the  will  of  John 
Moseley,  the  testator,  and  the  plaintiff  and  his  son,  not,  as  it  should  seem,  being  aware 
that  the  advowson  was  appendant  to  the  manor,  erroneously  supposed  that  it  passed, 
not  as  parcel  of  or  appendant  to  the  nianoi-,  to  the  plaintiff"  for  life,  with  remainder 
to  his  eldest  son,  but  under  the  general  devise  of  his  undisposed  of  real  estates,  to  his 
nephews  as  tenants  in  common.  The  plaintiff"  and  his  son,  therefore,  mistakenly  [544] 
supposed  that,  as  to  one  moiety  of  the  advowson,  the  plaintiff'  had,  on  the  death  of 
his  father,  become  seised  in  fee  simple  as  his  heir-at-law,  and  as  to  the  other  moiety, 
he  had,  under  the  will  of  his  uncle  Richard,  become  entitled,  subject  to  the  life  interest 
in  Sarah,  the  widow  of  Kichard,  as  tenant  for  life,  with  remainder  to  his  son  John 
Galway  Moseley,  in  tail.  Such  being  the  state  of  the  title,  the  plaintiff  and  his  eldest 
son  proceeded,  in  Hilary  Term  182.3,  to  suff'er  a  recovery  of,  amongst  other  things, 
the  property  devised  to  them  under  the  wills  of  John  Moseley  and  Richard  Moseley  : 
and  whether  those  recoveries  did  effectually  comprise  the  advowson  in  question,  is  the 
point  we  have  to  decide  ;  if  it  did,  judgment  is  to  be  entered  for  the  plaintiff";  if  it 
did  not,  it  is  agreed  that  judgment  of  nonsuit  shall  be  entered. 

The  recovery  itself  mentioned  both  the  manor  and  the  advowson  by  name,  and  all 
necessary  parties  were  duly  vouched  ;  so  that  the  only  point  is,  whether  the  advowson 
passed  under  the  deed  creating  the  tenant  to  the  praecipe  in  question.  On  the  part 
of  the  plaintiff",  it  was  argued  that  the  advowson  passed  either  under  the  designation 
of  the  manor,  as  being  appendant  thereto,  or  if  not  so,  that  it  passed  by  express  words, 
being  named  in  the  description  of  the  parcels  actually  mentioned.  In  support  of  the 
first  proposition,  that  the  advowson  passed  by  the  conveyance  of  the  manor,  we  were 
referred  to  a  variety  of  old  authorities,  to  shew  that  an  advowson,  appendant  to  a 
manor,  is  so  entirely  and  intimately  connected  with  it,  as  to  pass  by  the  grant  of  the 
manor,  without  being  expressly  mentioned  or  referred  to.  And  we  have  no  sort  of 
doubt,  that  if  a  tenant  in  tail  of  a  manor,  with  an  advowson  appendant,  suffer  a 
recovery,  it  is  not  necessary  for  him  to  make  any  express  mention  of  his  intention  to 
include  the  advowson  in  the  recover}' :  any  dealing  with  the  manor,  which  is  the 
principal,  operates  on  the  advowson,  which  is  the  accessory,  whether  expressly  named 
or  not :  but  it  is  to  be  observed,  although  the  conveyance  of  the  manor  prima  facie 
draws  [545]  after  it  the  advowson  also,  yet  it  is  always  competent  for  the  owner  to 
sever  the  advowson  fi'om  the  manor,  either  by  conveying  the  advowson  away  from  the 
manor,  or  by  conveying  the  manor  without  the  advowson  :  and  the  question  is,  whether, 
by  the  mere  grant  of  the  manor  in  the  deed  making  the  tenant  to  the  praecipe  in  this 
case,  the  parties  have  not  clearly  shewn  that  they  meant  the  manor  without  the 
advowson.  If  they  have,  it  would  be  impossible  to  contend  that  the  law  would  force 
on  parties  a  meaning  of  the  word  "  manor  "  more  extensive  than  they  on  the  face  of 
the  deed  themselves  intended  it  to  bear.  We  think  that  in  this  case  there  is  evidence 
enough  to  shew  that  the  parties,  by  the  word  "  manor,"  meant  the  manor  without  the 
advowson.  The  deed  begins  by  reciting,  that  the  testator  was  seised  of  the  manor, 
and  also  of  the  advowson  ;  it  then  goes  on  to  recite  the  devise  of  the  manor,  not 
including  the  advowson  ;  it  then  recites,  that  Richard,  being  seised  in  fee  of  a  moiety 
of  the  advowson,  devised  it ;  then  there  is  a  conveyance  of  the  manor,  and  a  moiety 
of  the  advowson.  It  being  a  mere  question  of  intention,  in  what  sense  the  parties 
intended  to  use  the  word  "  manor,"  whether  as  including  or  excluding  the  advowson, 
we  think  it  clear,  from  the  passages  pointed  out,  that  they  must  have  meant  to  exclude 
it,  and  consequently  the  deed  must  be  read  as  if  it  was  so  stated  on  the  face  of  it ;  and 
the  consequence  is,  that  the  advowson  did  not  pass  merely  by  the  force  of  the  word 
"  manor." 

The  only  remaining  cjuestion  is,  whether  there  are  any  other  words  among  the 
parcels  specified  in  the  deed  which  would  carry  the  advowson.  We  think  there  are 
not.  One  moiety  of  the  advowson  passes  by  the  express  language  used ;  the  other 
is  not  conveyed  in  terms  :  there  are  no  general  words  that  can  be  fairly  said  to  include 
it,  for  the  words  are  "  all  and  singular  other  the  premises  late  of  the  said  John  Moseley 
deceased,  so  devised  by  him  to  the  said  Richard  Moseley  for  his  life,  as  aforesaid ; " 
that  is,  refer-[546]-ring  to  the  previous  recitals  of  the  devise,  "  manor,  lands,  and 
hereditaments,  not  including  the  advowson."     We  think  it  would  be  a  straining  of  the 


588  DA  VIES   V.  MANN  lOM.  &W.547. 

geueral  words  beyond  their  legitimate  meaning,  to  put  upon  them  a  sense  which  the 
parties  have  expressly  said  they  did  not  mean  to  apply. 

The  result  is,  that  there  must  be  judgment  of  nonsuit. 

Judgment  of  nonsuit  accordingly. 

Davies  r.  Mann.  Exeh.  of  Pleas.  Nov.  4,  1S42. — The  general  rule  of  law  respecting 
negligence  is,  that  although  there  may  have  been  negligence  on  the  part  of  the 
plaintifiT,  yet  unless  he  might  by  the  exercise  of  ordinary  care  have  avoided  the 
consequences  of  the  defendant's  negligence,  he  is  entitled  to  recover.  Therefore, 
where  the  defendant  negligently  drove  his  horses  and  waggon  against  and  killed 
an  ass,  which  had  been  left  in  the  highwaj^  fettered  in  the  fore-feet,  and  thus 
unable  to  get  out  of  the  way  of  the  defendant's  waggon,  which  was  going  at  a 
smartish  pace  along  the  road,  it  was  held,  that  the  jury  were  properly  directed, 
that  although  it  was  an  illegal  act  on  the  part  of  the  plaintiff  so  to  put  the  animal 
on  the  highway,  the  plaintiff  was  entitled  to  recover. 

[S.  C.  12  L.  J.  Ex.  10;  6  Jur.  954.  Applied,  Dimes  v.  Petley,  1850,  15  Q.  B.  276; 
Tvffv.  Warman,  1858,  5  C.  B.  (N.  S.)  573;  The  Bemma  (2),  1887,  12  P.  D.  89  : 
affirmed  nomine  Mittsx.  Armstrong,  1.3  A.  C.  1  ;  TlieAUair,  [1897]  P.  105.  Approved, 
Puulley  v.  Lmuhn  and  Nmth  Western  FMihvay  Company,  1876,  1  A.  C.  759.  Followed, 
Cayzer  v.  Carron  Company,  1884,  9  A.  C.  873.  Explained,  The  Vera  Cruz,  1884, 
9  iP.  D.  94.  Referred  to,  Armstrong  v.  Lancashire  and  Yorkshire  BaiJivay  Company, 
1875,  L.  R.  10  Ex.  52  ;  Sjiaight  v.  Tedcasth;  1881,  6  A.  C.  226  ;  Lee  v.  Nirey,  1890, 
63  L.  T.  286 ;  The  Highland  Loch,  [1911]  P.  280.] 

Case  for  negligence.  The  declaration  stated,  that  the  plaintiS'  theretofore,  and 
at  the  time  of  the  committing  of  the  grievance  thereinafter  mentioned,  to  wit,  on  &c., 
was  lawfully  possessed  of  a  certain  donkey,  which  said  donkey  of  the  plaintiff  was  then 
lawfully  in  a  certain  highway,  and  the  defendant  was  then  possessed  of  a  certain 
waggon  and  certain  horses  drawing  the  same,  which  said  waggon  and  horses  of  the 
defendant  were  then  under  the  care,  government,  and  direction  of  a  certain  then 
servant  of  the  defendant,  in  and  along  the  said  highway ;  nevertheless  the  defendant, 
by  his  said  servant,  so  carelessly,  negligently,  unskilfully,  and  improperly  governed 
and  directed  his  said  waggon  and  horses,  that  by  and  through  the  carelessness,  negli- 
gence, unskilfulness,  and  improper  conduct  of  the  defendant,  by  his  said  servant,  the 
said  waggon  and  horses  of  the  defendant  then  ran  and  struck  with  great  violence 
against  the  said  donkey  of  the  plaintiff,  and  thereby  then  wounded,  crushed,  and 
killed  the  same,  &c. 

The  defendant  pleaded  not  guilty. 

At  the  trial,  before  Erskine,  J.,  at  the  last  Summer  As-[547]-sizes  for  the  county 
of  Worcester,  it  appeared  that  the  plaintiff',  having  fettered  the  fore  feet  of  an  ass 
belonging  to  him,  turned  it  into  a  public  highway,  and  at  the  time  in  question  the  ass 
was  grazing  on  the  off'  side  of  a  road  about  eight  yards  wide,  when  the  defendant's 
waggon,  with  a  team  of  three  horses,  coming  down  a  slight  descent,  at  what  the 
witness  termed  a  smartish  pace,  ran  against  the  ass,  knocked  it  down,  and  the  wheels 
passing  over  it,  it  died  soon  after.  The  ass  was  fettered  at  the  time,  and  it  was  proved 
that  the  driver  of  the  waggon  was  some  little  distance  behind  the  horses.  The  learned 
Judge  told  the  jury,  that  though  the  act  of  the  plaintiff,  in  leaving  the  donkey  on  the 
highway  so  fettered  as  to  prevent  his  getting  out  of  the  way  of  carriages  travelling 
along  it,  might  be  illegal,  still,  if  the  proximate  cause  of  the  injury  was  attributable 
to  the  want  of  proper  conduct  on  the  part  of  the  driver  of  the  waggon,  the  action  was 
maintainable  against  the  defendant ;  and  his  Lordship  directed  them,  if  they  thought 
that  the  accident  might  have  been  avoided  by  the  exercise  of  ordinary  care  on  the  part 
of  the  driver,  to  find  for  the  plaintiff.  The  jury  found  their  verdict  for  the  plaintiff, 
damages  40s. 

Godson  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  act  of 
the  plaintiff'  in  turning  the  donkey  into  the  public  highway  was  an  illegal  one,  and, 
as  the  injury  arose  principally  from  that  act,  the  plaintiff"  was  not  entitled  to  com- 
pensation for  that  injury  which,  but  for  his  own  unlawful  act,  would  never  have 
occurred.  [Parke,  B.  The  declaration  states  that  the  ass  was  lawfully  on  the  high- 
way, and  the  defendant  has  not  traversed  that  allegation ;  therefore  it  must  be  taken 
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to  be  admitted.]  The  principle  of  law,  as  dedueil)le  from  the  cases,  is,  that  where 
an  accident  is  the  result  of  faults  on  both  sides,  neither  party  can  maintain  an  action. 
Thus,  in  Buikrfidd  v.  Forrester  (11  East,  60),  [548]  it  was  held  that  one  who  is  injured 
by  an  obstruction  on  a  highway,  against  which  he  fell,  cainiot  maintain  an  action, 
if  it  appear  that  he  was  riding  with  great  violence  and  want  of  ordinary  care,  without 
which  he  might  have  seen  and  avoided  the  obstruction.  So,  in  J'ennall  v.  Garner 
(1  C.  &  yi.  21),  in  case  for  running  down  a  ship,  it  was  held,  that  neither  party  can 
recover  when  both  are  in  the  wrong  ;  and  Eayley,  B.,  theie  says,  "  I  quite  agree  that 
if  the  mischief  bo  the  result  of  the  combined  negligence  of  the  two,  they  must  both 
remain  in  statu  quo,  and  neither  party  can  recover  against  the  other."  Here  the 
plaintitl',  by  fettering  the  donkey,  had  prevented  him  from  removing  himself  out  of 
the  way  of  accident;  had  his  fore  feet  been  free,  no  accident  would  proliably  have 
happened.  Plnckwell  v.  JFihon  (.5  Carr.  &  P.  37-5),  Ln.rford  v.  Large  (ibid,  -t'21),  and 
Lijnch  V.  XunUn  (1  Ad.  &  E.  (N.  S.),  29  ;  4  P.  &  D.  672),  are  to  the  same  eft'ect. 

Lord  Abincjer,  C.  B.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.  The  defendant  has  not  denied  that  the  ass  was  lawfully  in  the  highway,  and 
therefore  we  must  assume  it  to  have  been  lawfully  there  ;  but  even  were  it  otherwise, 
it  would  have  made  no  dift'erence,  for  as  the  defendant  might,  by  proper  care,  have 
avoided  injuring  the  animal,  and  did  not,  he  is  liable  for  the  consequences  of  his 
negligence,  though  the  animal  may  have  been  impi'operly  there. 

Parke,  B.  This  subject  was  fully  considered  by  this  Court  in  the  case  of  Bridge 
v.  The  G-rand  Junction  Raihuay  Company  (3  M.  &  W.  2-1:6),  whei'e,  as  appears  to  me, 
the  correct  rule  is  laid  down  concerning  negligence,  namely,  that  the  negligence  which 
is  to  preclude  a  plaintift'  from  recovering  in  an  action  of  this  nature,  must  be  such  as 
that  he  could,  by  [549]  ordinary  care,  have  avoided  the  consequences  of  the  defen- 
dant's negligence.  I  am  reported  to  have  said  in  that  case,  and  I  believe  quite 
correctly,  that  "  the  rule  of  law  is  laid  down  with  perfect  correctness  in  the  case  of 
Butterjield  v.  Forrester,  that,  although  there  may  have  been  negligence  on  the  part 
of  the  plaintiff,  yet  unless  he  might,  by  the  exercise  of  ordinary  care,  have  avoided 
the  consequences  of  the  defendant's  negligence,  he  is  entitled  to  recover ;  if  by 
ordinary  care  he  might  have  avoided  them,  he  is  the  author  of  his  own  wrong."  In 
that  case  of  Bridge  v.  Grand  Junction  Bailway  Company,  there  was  a  plea  imputing 
negligence  on  both  sides ;  here  it  is  otherwise ;  and  the  Judge  simply  told  the  jury, 
that  the  mere  fact  of  negligence  on  the  part  of  the  plaintiff  in  leaving  his  donkey 
on  the  public  highway,  was  no  answer  to  the  action,  unless  the  donkey's  being  there 
was  the  immediate  cause  of  the  injury  ;  and  that,  if  they  were  of  opinion  that  it  was 
caused  by  the  fault  of  the  defendant's  servant  in  driving  too  fast,  or,  which  is  the 
same  thing,  at  a  smartish  pace,  the  mere  fact  of  putting  the  ass  upon  the  road  would 
not  bar  the  plaintiff  of  his  action.  All  that  is  perfectly  correct ;  for,  although  the 
ass  may  have  been  wrongfully  there,  still  the  defendant  was  bound  to  go  along  the 
road  at  such  a  pace  as  would  be  likely  to  prevent  mischief.  AVere  this  not  so,  a  man 
might  justify  the  driving  over  goods  left  on  a  public  highway,  or  even  over  a  man 
lying  asleep  there,  or  the  purposely  running  against  a  carriage  going  on  the  wrong 
side  of  the  road. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 
Rule  refused. 

[550]  Bourke  v.  Lloyd.  Exch.  of  Pleas.  Nov.  22,  1842. — Where  a  cause,  in 
which  there  are  several  issues,  is  referred  to  an  arbitrator,  and  the  costs  of  the 
cause  are  to  abide  the  event  of  the  award,  the  arbitrator  must  award  specifically 
on  each  issue,  and  a  general  award,  that  the  plaintiff'  had  good  cause  of  action 
against  the  defendant,  and  that  the  defendant  should  pay  to  the  plaintiff  a 
certain  sum,  together  with  the  costs  of  the  action  and  of  the  reference,  is  bad. 

[S.  C.  2  Dowl.  (N.  S.)  4.52.] 

Debt  for  money  lent,  money  paid,  interest,  and  on  an  account  dated.  Pleas, 
nunquam  indebitatus,  and  payment,  on  which  issues  were  joined.  The  cause  was 
referred,  before  trial,  to  an  arbitrator,  by  a  judge's  order,  which  directed  that  the 
costs  of  the  cause  should  abide  the  event  of  the  award,  and  that  the  costs  of  the 
reference  should  be  in  the  discretion  of  the  arbitrator.     The  arbitrator  awarded,  that 
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the  plaintiff  had  good  cause  of  action  against  the  defendant,  and  directed  that  the 
defendant  should  paj^  to  the  plaintiff  £20,  together  with  the  costs  of  the  action  and 
of  the  reference  :  but  he  did  not  award  specifically  on  each  issue. 

A  rule  having  been  obtained  for  setting  aside  this  award,  on  the  ground  that  the 
arbitrator  had  not  determined  the  issues  in  the  action,  so  as  to  enable  the  Master  to 
tax  the  costs, 

Cowling,  in  last  Easter  Term,  (May  3),  shewed  cause.  This  not  being  a  case  in 
■which  any  verdict  had  been  given,  it  was  not  strictly  necessary  for  the  arbitrator  to 
find  specifically  on  the  issues.  But  if  it  was,  his  directing  the  defendant  to  pay  the 
plaintiff  X20,  after  having  stated  that  the  plaintiff  had  good  cause  of  action,  amounts 
in  effect  to  a  finding  for  the  plaintiff  on  all  the  issues,  and  makes  the  award  sufficiently 
certain.  In  Dicas  v.  Jay  (5  Bing.  281  ;  2  M.  &  P.  448),  where  the  declaration  con- 
tained eleven  special  counts  for  negligence  as  an  attorney,  together  with  common 
counts  for  money  paid,  &c.,  and  the  cause  was  referred  by  order  of  Nisi  Prius  to  an 
arbitrator,  who  found  that  the  plaintiff  had  good  cause  of  action  for  231.  14s.  lOd., 
and  directed  a  verdict  to  be  entered  up  for  that  sum,  the  award  was  held  sufficiently 
[551]  certain.  In  Duchxvorth  v.  Harrison  (4  M.  &  W.  432),  where,  to  a  declaration  in 
debt,  the  general  issue  and  a  set-off  were  pleaded,  and  the  cause  was  referred  by  consent 
to  arbitration,  "  the  costs  of  the  reference  and  award  to  abide  the  event ; "  and  the 
arbitratois  found  that  the  plaintiff  was  not  entitled  to  recover  in  the  action,  and  had 
not  any  cause  of  action  against  the  defendant,  but  said  nothing  as  to  the  set-off;  it 
was  nevertheless  held  that  the  award  was  final,  and  that  the  defendant  might  maintain 
an  action  for  the  costs  of  the  reference  and  award.  In  the  present  case,  there  could 
have  been  no  intention  that  the  arbitratoi-  should  find  specificallj'  on  each  issue,  and 
there  will  be  no  difficulty  in  taxing  the  costs,  the  finding  amounting  to  a  general 
verdict  for  the  plaintifl'. 

Eamshay,  contra.  The  arbitrator  was  bound,  under  this  order  of  reference,  to  find 
specifically  on  all  the  issues,  since  otherwise  there  would  be  no  legal  event  of  the  cause, 
to  enable  the  plaintifl'',  under  the  new  rules,  to  obtain  his  costs.  In  Norris  v.  Daniel 
(10  Bing.  507  :  4  M.  &  Scott,  383),  where  the  arbitrator  had  not  awarded  on  three  of 
the  counts  of  the  declaration,  the  award  was  set  aside,  on  the  ground  that  there  was 
no  legal  event  to  authorize  the  taxation  of  costs.  So,  in  Doe  d.  Madkins  v.  Horner 
(8  Ad.  &  E.  235  ;  3  N.  &  P.  344),  where  the  costs  of  an  ejectment  were  to  abide  the 
event  of  an  award,  the  award  was  held  bad  for  not  stating  on  which  demise  the  plaintiff 
was  entitled  to  succeed.  So  also,  in  Gisborne  v.  Hart  (5  M.  &  \V.  50),  where  the  costs 
of  the  action  (which  was  assumpsit  on  a  promissory  note,  with  a  count  upon  an  account 
stated)  were  to  abide  the  event  of  the  award,  and  the  arbitrator  awarded  only  that  the 
plaintifl'  had  good  cause  of  action  for  and  was  legally  entitled  to  recover  of  the  defendant 
221.  lis.  9d.,  being  the  amount  of  the  promissory  note  mentioned  in  the  [552]  pleadings, 
the  award  was  held  bad,  because  it  did  not  also  dispose  of  the  account  stated.  But 
Ewjland  V.  Davison  (9  Dowl.  P.  C.  1052),  is  expressly  in  point.  There  the  cause,  in 
which  there  were  several  issues,  was  referred  to  arbitration,  the  costs  of  the  action, 
the  reference,  and  the  award,  to  abide  the  event.  The  arbitrator  was  not  desired  to 
find  specifically  on  each  issue  :  and  he  awarded  generally  that  the  plaintifl'  had  no 
cause  of  action  against  the  defendant,  and  directed  a  verdict  to  be  entered  for  the 
defendant.  It  was  held  by  Coleridge,  J.,  after  time  taken  to  consider,  that  the  award 
was  bad.  Duchnvrth  v.  Harrison  was  cited  in  that  case,  and  distinguished  on  the 
ground  that  the  costs  of  the  action  were  not  made  to  abide  the  event  of  the  award. 
He  referred  also  to  Dihhen  v.  Marquis  of  Anglesea  (2  C.  &  M.  722),  and  Hunt  v.  Hunt 
(5  Dowl.  P.  0.  442). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  This  was  a  rule  obtained  and  argued  in  Easter  Term,  to 
set  aside  an  award,  and  the  Court  took  time  to  consider,  in  consequence  of  a  suggestion 
at  the  bar  that  a  case  in  this  Court  was  at  variance  with,  and  had  thrown  a  doubt  upon, 
the  propriety  of  several  decisions  in  which  it  had  been  laid  down,  that  where  a  cause 
with  several  issues  was  referred,  the  costs  of  the  cause  to  abide  the  event,  the  arbitrator 
must  award  specifically  on  each  issue.  The  case  referred  to  was  that  of  Dnckioorth  v. 
Harrison ;  and  from  the  observations  said  to  have  been  made  on  that  case  by  Mr. 
Justice  Coleridge,  in  England  v.  Davison,  it  would  seem  that  the  learned  Judge  supposed 
that  I  had  pronounced  an  opinion  favourable  to  the  decision  in  Dibben  v.  Marquis  of 
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Anglesea,  and  indeed  sustained  that  decision.  This,  however,  is  a  misHpprchcn-[553]- 
siou  of  what  I  said.  In  the  case  of  Durhrorth  v.  Earrison,  the  costs  of  the  refeience 
and  award,  not  of  the  action,  were  to  abide  the  event ;  and  the  Court,  after  some 
hesitation,  held  that  the  meaning  of  the  parties  was,  that  all  the  costs  of  the  reference 
and  award  should  abide  the  event  of  the  award ;  so  that,  if  the  plaintitt'  succeeded,  he 
should  have  all  those  costs,  and  the  defendant,  on  the  other  hand,  if  he  succeeded, 
should  have  all ;  and  I  .stated,  or  certainly  meant  to  state,  that  if  the  parties  had 
intended  that  the  costs  of  the  reference  and  award  should  be  divided,  and  appoi-tioned 
to  each  issue,  the}'  should  have  provided  for  it  in  the  submission.  It  is  a  mistake, 
therefore,  to  suppose  that  the  Court  intended  to  confirm  the  ease  of  Dihhi'ii  v.  Marquis 
of  Angle  am.  We  must  follow  the  current  of  decisions  on  this  subject,  by  which  it  is 
established  that  if  the  cause  is  referred,  where  several  issues  are  joined,  and  the  costs 
of  the  cause  are  to  abide  the  event,  the  arbitrator  must  decide  each  issue. 
Eule  absolute. 

HuRCUM  V.  Stericker  and  Another.  Exch.  of  Pleas.  Nov.  23,  1842. — The  first 
count  of  a  declaration  in  assumpsit  alleged  that  the  plaintiflf  was  employed  by 
the  defendants  as  a  carman,  at  wages  after  the  rate  of  1601.  a  year,  and  claimed 
damages  for  his  discharge  without  just  cause  during  the  year ;  there  was  also  a 
count  for  work  and  labour.  The  particulars  of  demand  stated,  that  the  plaintiff, 
besides  seeking  to  recover  damages  under  the  special  count,  also  sought  to  recover, 
under  the  indebitatus  count,  371.,  the  balance  of  account  for  a  quarter's  work  done 
by  him  for  the  defendants,  commencing  on  the  30th  June,  and  ending  on  the 
30th  September,  1842,  after  giving  credit  for  31.  paid  on  account  thereof.  It 
appeared  in  evidence  that  the  plaintiff  was  discharged  on  the  30th  July,  1842, 
for  misconduct,  which  the  jury  found  to  be  a  sufficient  cause  for  his  dismissal; 
that  he  worked  out  that  day,  and  that  on  the  next  morning  the  defendant  sent 
for  him,  and  he  remained  working  there  that  day  also,  and  then  left.  The  jury 
found  that  the  value  of  those  two  days'  work  was  40s.,  but  that  he  was  entitled 
to  a  month's  wages,  and  he  accordinglj'  had  a  verdict  for  101.  6s.  8d.,  allowing 
for  the  31.,  which  had  been  paid  in  advance  :— Held,  that  the  plaintiff  was  not 
precluded  by  his  particulars  from  recovering  this  sum. 

[S.  C.  2  Dowl.  (N.  S.)  524 ;  12  L.  J.  Ex.  17.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  plaintiff  was  employed 
by  the  defendants  as  a  carman  at  the  wages  of  £160  per  annum  ;  that  it  was  the  [554] 
duty  of  the  defendants  not  to  discharge  the  plaintiff  without  just  cause  ;  but  that  they 
did  discharge  him  without  just  cause  during  the  year.  There  were  also  counts  for 
work  and  labour,  and  on  an  account  stated.  The  particulars  of  demand  were  as 
follows  : — "  The  plaintiff,  besides  seeking  to  recover  damages  under  the  special  count 
of  the  declaration,  also  seeks  to  recover,  under  the  indebitatus  count  of  the  declaration, 
the  sum  of  £37,  being  the  balance  of  account  for  one  cjuarter's  cartage  work  done  by 
him  for  the  defendants,  commencing  on  the  30th  of  June  and  ending  on  the  30th  of 
September  1842,  after  giving  the  defendants  credit  for  the  sum  of  £3  paid  on  account 
thereof."  The  defendants  pleaded,  first,  non  assumpserunt ;  and,  secondly,  that  the 
plaintiff  was  discharged  for  just  cause,  that  is  to  say,  for  misconduct,  &e. ;  on  ■which 
issues  were  joined. 

At  the  trial  before  Alderson,  B.,  at  the  London  sittings  in  this  term,  it  appeared 
that  the  plaintiff'  had  made  an  agreement  with  the  defendants,  who  were  teamen  in 
the  city,  to  work  for  them  as  a  carman,  at  the  yearly  salary  of  £160,  payable  quarterly, 
commencing  on  the  30th  June,  1841.  The  plaintiff'  was  discharged  for  alleged  mis- 
conduct on  the  30th  July,  1842.  He  however  worked  out  the  whole  of  the  day  on 
which  he  was  discharged  ;  and  on  the  following  morning,  the  defendants'  warehouseman 
sent  for  him,  and  asked  why  he  did  not  come  to  his  work,  and  he  remained  and  worked 
out  that  day  also,  and  then  left.  The  jury  found  that  the  value  of  these  two  days' 
work  was  40s.  The  learned  Judge  left  it  to  the  jury  to  say,  whether  the  plaintiff' 
was  discharged  for  just  cause,  and  if  so,  whether  it  was  on  the  terms  that  he  should 
be  paid  for  the  time  he  actual!}'  served.  The  jury  found  both  points  in  the  affirmative  ; 
and  that  the  plaintiff'  was  entitled  to  a  month's  wages.  A  verdict  was  accoi'dingly 
taken  for  the  plaintiff'  on  the  count  for  work  and  labour,  damages  101.  6s.  8d.  (allowing 
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for  the  £3  which  had  been  paid  in  advance).  It  [555]  was  contended  for  the  defen- 
dants, that  the  plaintiff'  was  restricted  by  his  bill  of  particulars  from  claiming  or 
recovering  a  month's  wages.  The  learned  Judge  reserved  the  point,  and  gave  the 
defendants  leave  to  move  to  reduce  the  damages  to  40s.,  or  to  enter  a  nonsuit. 

Hill  now  moved  accordingly.  There  is  no  count  of  this  declaration  upon  which 
the  plaintiff  could  recover  a  month's  wages,  the  jury  having  found  that  he  was 
discharged  for  lawful  cause.  That  finding  precludes  him  from  recovering  for  the 
wages  of  any  part  of  the  antecedent  period  ;  his  right,  therefore,  to  all  wages  up  to  the 
30th  July,  under  the  original  contract,  is  at  an  end.  Then  he  does  two  days'  work 
subsequently  to  his  discharge.  Now,  it  is  possilile  that  such  a  contract  might  be 
entered  into  as  was  suggested  at  the  trial,  that  he  should  be  paid  for  the  time  he 
actually  served  after  notice  of  his  discharge ;  but  there  is  no  count  of  this  declaration 
on  which  such  a  contract  can  be  founded,  comparing  it  with  the  particulars.  They  are 
for  a  quarter's  wages,  and  the  rate  is  given — at  £160  per  annum;  the  plaintiff  could 
only  I'ecover,  at  most,  for  the  two  days'  work  according  to  that  rate  of  payment, 
whereas  here  he  is  recovering  no  less  than  131.  6s.  8d.  for  those  two  days'  service. 
The  only  new  consideration  is  the  two  days'  work ;  how  can  the  plaintiff  upon  that 
consideration  recover  a  months' wages  1  [Alderson,  B.  The  plaintiff  is  not  tied  up 
so  tightly  by  his  particulars  to  the  original  contract.  It  is  clear  the  indebitatus  count 
applies  only  to  the  work  actually  done  for  each  and  every  day  :  the  defendants  could 
not  therefore  be  misled  by  it.  According  to  the  view  the  jury  took,  the  act  of 
dismissal  was  accompanied  by  a  new  contract.]  But  the  particulars  bind  the  plaintiff 
to  recover  pro  rata  according  to  the  rate  of  £160  a  year. 

Lord  Abinger,  C.  B.  I  think  there  is  no  ground  for  a  [556]  rule.  The  plaintiff 
seeks  by  his  particulars  to  recover  a  quarter's  wages,  and  under  them  may  recover 
a  month's  wages.  The  meaning  of  the  particulars  is,  that  he  claims,  on  the  indebitatus 
count,  the  balance  of  £37,  for  a  quarter's  wages  at  a  certain  yearly  rate  of  payment, 
or  any  other  sum  not  exceeding  that  amount,  to  which  he  is  entitled  for  any  shorter 
period. 

Parke,  B.  The  meaning  of  the  particulars  is  merely  this,  that  the  plaintiff  limits 
himself  to  a  time  not  exceeding  three  months,  and  a  sum  not  exceeding  £37.  The 
defendants  might  have  asked  for  better  particulars,  if  they  thought  it  necessary.  The 
particulars  do  not  say  that  the  plaintiff  claims  at  the  rate  of  so  much  a  day. 

Alderson,  B.  We  ought  to  give  particulars  of  demand  rather  a  liberal  than  a 
restraining  construction,  otherwise  we  are  in  effect  making  two  declarations,  one  to 
be  a  trap  for  the  other.  The  meaning  here  is,  that  the  plaintiff  limits  himself  to  £37 
on  any  indebitatus  demand  in  this  action,  for  any  period  not  exceeding  three  months. 

ROLFE,  B.,  concurred. 

Rule  refused. 

Teggin  v.  Langford.  Exch.  of  Pleas.  Nov.  24,  1842. — A  judge's  order  imposing 
costs  in  the  matter  of  an  interpleader  order  heard  at  chambers,  may  be  reviewed 
by  the  Court. 

[S.  C.  2  Dowl.  (N.  S.)  467  ;  12  L.  J.  Ex.  76.     Distinguished,  Hartmont  v.  Foster, 

1881,  8  Q.  B.  D.  84.] 

This  was  a  case  in  which,  the  sheriff  having  applied  to  a  judge  at  chambers  for  an 
interpleader  order,  under  the  1  &  2  Vict.  c.  45,  s.  2,  an  oi-der  was  accordingly  made, 
on  the  4th  July  1842,  for  the  trial  of  an  issue.  A  summons  to  rescind  that  order 
was  afterwards  served,  and  on  the  22nd  July  the  following  order  was  made  by 
Coleridge,  J.: — "Upon  hearing  the  attornies  or  agents  for  the  [557]  plaintiff's,  for 
the  claimant,  and  for  the  sheriff'  of  Somersetshire,  I  do  order,  that  so  much  of  the 
interpleader  order  herein,  dated  the  4th  day  of  July,  1842,  as  directs  an  issue  to  be 
tried,  be  rescinded,  no  issue  having  been  delivered  ;  and  that  the  said  sheriff  do  forth- 
with pay  to  the  plaintiffs  the  produce  of  the  sale  under  the  said  order ;  and  that  the 
claimant's  attorney  do  pay  the  costs  of  the  application  (to  be  taxed)  to  the  plaintiff's, 
their  attorney  or  agent." 

Wanen  having  obtained  a  rule  nisi  for  setting  aside  so  much  of  the  latter  order 
as  directed  the  payment  of  costs  by  the  plaintift''s  attorney, 

Montague  Smith  now  shewed  cause.     The  Court  has  no  jurisdiction  to  entei'tain 
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this  application.  Under  the  1  &  2  Vict.  c.  45,  s.  2,  the  whole  discretion  as  to  the 
costs  is  vested  in  the  judge  before  whom  the  proceedings  were  originated  at  chambers, 
and  the  Court  has  no  jurisdiction  to  review  his  order :  Burgh  v.  Schojidd  (9  M.  &  W. 
478).  [Lord  Abinger,  C.  B.  There  no  order  had  been  made  .as  to  costs,  and  the 
Court  declined  to  interpose  ;  liut  this  is  an  appeal  from  the  decision  of  the  judge.] 
There  is  no  jurisdiction  by  way  of  appeal,  where  the  judge,  as  in  this  case,  sits  as  the 
Court.  [Parke,  B.  Generally  speaking,  it  means  subject  to  be  reviewed  by  the 
Court,  if  wrong.  Must  it  not  in  this  case  mean,  subject  to  such  appeal  as  judges' 
orders  usually  are  subject  to'?]  In  the  1  &  2  Will.  4,  c.  58,  s.  4,  an  express  power  is 
given  to  the'  Court  to  review  the  decision  of  the  judge  ;  but  the  later  statute  vests 
in  the  judge  the  same  powers  and  authorities  as  are  by  the  6th  section  of  the  former 
act  exerciseable  by  the  Court. 

Warren,  contra,  was  not  called  upon. 

Per  Curiam,  (i)     Rule  absolute. 

[558]  Morgan  v.  Leach  and  Another.  Exch.  of  Pleas.  Nov.  9,  1842. — Where 
a  notice  of  action  to  a  magistrate  was  signed  by  the  plaintiff  himself,  but  indorsed 
by  his  attorney  : — Held,  that  the  notice  was  sufficient,  the  indorsement  by  the 
attorney  being  all  the  stat.  24  Geo.  2,  c.  44,  s.  1,  requires. — Held,  also,  that 
service  by  the  clerk  of  the  attorney  was  sufficient,  and  that  the  notice  need  not 
be  served  by  the  attorney  himself. — The  defendants,  who  were  magistrates, 
directed  the  plaintiff,  a  surveyor  of  highways,  to  remove  a  certain  nuisance  from 
the  highway,  and  to  fence  a  pit  that  was  dangerous,  and,  on  his  neglecting  to  do 
so,  convicted  him  in  a  penalty  for  having  "  wilfully  neglected  his  duty  in  not 
removing,  or  causing  to  be  removed,  certain  nuisances  in  and  upon  a  certain 
highway  in  the  said  parish,  &c.,  and  not  duly  guarding  a  dangerous  pit  lying  on 
the  said  highway  : " — Held,  that  the  conviction  was  not  warranted  by  the  20th 
or  73rd  section  of  the  Highway  Act,  5  efe  6  Will.  4,  c.  50,  and  that  it  could  not 
be  supported. 

[S.  C.  2  Dowl.  (N.  S.)  522  ;  12  L.  J.  M.  C.  4.] 

Trespass  against  two  magistrates,  for  assault  and  false  imprisonment.  Plea,  not 
guilty,  by  statute. 

At  the  trial,  before  Rolfe,  B.,  at  the  last  assizes  for  the  county  of  Pembroke,  the 
following  facts  were  proved  : — The  defendants,  who  were  magistrates  of  the  county 
of  Pembroke,  having  been  informed  that  a  dangei'ous  pit  existed  in  the  neighbourhood 
of  a  certain  highway,  and  that  a  quantity  of  dung  had  been  thrown  upon  the  highway 
by  the  plaintiff,  who  was  the  surveyor,  directed  him  to  remove  the  nuisances  and  to 
fence  the  pit,  and,  on  his  neglecting  to  do  so,  convicted  him  under  the  Highway  Act, 
5  &  6  Will.  4,  c.  50.  The  terms  of  the  conviction  were,  that  the  plaintiff  had  "  wilfully 
neglected  his  dutj'  in  not  removing,  or  causing  to  be  removed,  certain  nuisances  in 
and  upon  a  certain  highway  in  the  said  parish  &c.,  and  not  duly  guarding  a  dangerous 
pit  lying  on  the  side  of  the  said  highway."  The  plaintiff  was  kept  a  short  time  in 
confinement  under  the  above  conviction.  The  notice  of  action,  required  by  the 
statute  24  Geo.  2,  c.  44,  s.  1,  was  signed  by  the  plaintiff,  indorsed  by  his  attorney, 
and  served  by  the  attorney's  clerk. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  conviction  was  bad,  and 
that  the  defendants  were  not  warranted  under  the  73rd  or  20th  section  of  the  act  in 
convicting  the  plaintiff.  On  behalf  of  the  defendants,  it  was  urged  that  the  plaintiff 
ought  to  be  nonsuited,  on  the  grounds,  first,  that  the  notice  of  action  was  served  by 
the  attorney's  clerk,  and  not  by  the  attorney  himself ;  and  secondly,  that  the  notice 
was  signed  by  the  plaintiff,  and  not  by  the  attorney.  The  learned  Judge  thought 
that  [559]  the  conviction  could  not  be  supported,  and  overruled  the  defendants' 
objections ;  and  the  jury  having  found  a  verdict  for  the  plaintiff,  his  Lordship  gave 
the  defendants  leave  to  move  to  enter  a  nonsuit. 

Evans  now  moved  accordingly.  First,  the  notice  of  action,  having  been  signed 
by  the  plaintiff,  is  bad  ;  it  ought  to  have  been  signed  by  the  attorney.  By  the 
24  Geo.  2,  c.  44,  s.  1,  it  is  enacted,  "  that  no  writ  shall  be  sued  out  against,  nor  any 

(b)  Lord  Abinger,  C.  B.,  Parke,  B.,  Gurney,  B.,  and  Rolfe,  B. 
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copy  of  any  process,  at  the  suit  of  a  subject,  shall  be  served  on,  any  justice  of  the 
peace  for  any  thing  by  him  done  in  the  execution  of  his  office,  until  notice  in  writing  of 
such  intended  writ  or  process  shall  have  been  delivered  to  him,  or  left  at  the  usual  place 
of  his  abode,  b\-  the  attorney  or  agent  for  the  party  who  intends  to  sue  or  cause  the 
same  to  be  sued  out  or  served,  at  least  one  calendar  month  before  the  suing  out  or 
serving  the  same,  in  which  notice  shall  be  clearly  and  explicitly  contained  the  cause 
of  action  which  such  party  hath  or  claimeth  to  have  against  such  justice  of  the  peace." 
Under  that  statute,  service  of  notice  by  the  party  himself  is  not  sufficient ;  it  must  be 
by  the  attorney  employed.  The  act  must  be  strictly  complied  with.  In  Taylor  v. 
Fenwkk,  cited  in  Lovelace  v.  Curry  (7  T.  R.  635),  Lawrence,  J.,  states  it  to  have  been 
decided  that  "  the  statute  has  prescribed  a  form  which  must  be  implicitly  followed  ; 
and  it  admits  of  no  equivalent.  The  statute  was  made  to  introduce  a  strictness  of 
form  in  favour  of  justices,  and  it  must  be  observed  literally."  The  act  contemplated 
that  the  justices  should  have  an  opportunity  of  tendering  amends,  and  therefore  the 
object  was  to  require  the  notice  to  be  given  by  a  person  who  had  a  well-known  office, 
or  place  of  residence,  which  was  easily  to  be  found.  In  Bennett  v.  Broughton,  reported 
in  a  pub-[560]-lication  called  "  The  Justice  of  the  Peace,"  vol.  ii.  p.  759,  which  was 
an  action  against  a  magistrate,  it  was  objected  by  the  defendant  that  the  notice  of 
action  was  bad,  being  signed  by  the  plaintiff,  and  not  by  his  attorney,  whereas  the 
statute  required  that  it  should  not  be  the  notice  of  the  party,  but  of  the  attorney  or 
agent:  and  Lord  Abinger,  C.  B.,  who  tried  the  cause,  said,  "With  regard  to  the  first 
objection,  as  I  am  not  quite  clear  upon  that,  I  will  not  give  any  decided  opinion, 
though  I  have  an  inclination  in  favour  of  the  objection."  Secondly,  the  service  of 
the  notice  of  objection  is  bad,  having  been  made,  not  by  the  attorney  himself,  but 
by  his  clerk.  It  ought  to  be  delivered  by  a  person  capable  of  accepting  a  tender  of 
amends.  [Gurney,  B.  The  act  does  not  require  personal  service ;  therefore  it  is  not 
necessary  that  the  attorney  himself  should  deliver  it.  The  justice  has  a  whole  month 
in  which  to  tender  the  amends.]  Thirdly,  the  learned  judge  misdirected  the  jury  in 
saying  that  he  thought  the  conviction  could  not  be  supported,  for  the  plaintiff  was 
properly  convicted  of  a  breach  of  duty,  either  under  the  '20th  or  the  73rd  section  of 
the  Highway  Act,  5  &  6  Will.  4,  c.  50.  The  20th  section  enacts,  "That  if  any 
surveyor,  or  district  survej'or,  or  assistant  survej'or,  shall  neglect  his  duty  in  any  thing 
required  of  him  by  this  act,  for  which  no  particular  penalty  is  imposed,  he  shall  forfeit 
for  every  such  offence  any  sum  not  exceeding  £o."  The  73rd  section  enacts,  "That 
if  any  dung,  &c.  shall  be  laid  upon  any  highway,  so  as  to  be  a  nuisance,  and  shall 
not,  after  notice  given  by  the  surveyor,  be  removed,  it  shall  be  lawful  for  him,  by 
order  of  a  justice,  to  remove  the  dung,  &c.  and  dispose  of  the  same,  applying  the 
proceeds  to  the  repair  of  the  highway."  It  is  submitted,  that  under  the  latter  section 
it  was  the  dutv  of  the  surveyor  to  cause  the  nuisance  to  be  removed,  if  the  party  did 
not  remove  it  upon  notice,  and  that  for  his  neglect  to  do  so  he  was  answerable  under 
the  20th  section. 

[561]  Lord  Abinger,  C.  B.  I  think  there  is  no  ground  for  a  rule  in  this  case. 
The  act  requires  the  service  of  the  notice  to  be  by  the  attorney,  and  accordingly  it 
is  effected  hy  the  attorney's  clerk.  That  is  equivalent  to  a  service  by  the  attorney 
himself.  Secondly,  the  notice  is  not  bad  by  reason  of  its  being  signed  by  the  plaintiff; 
the  attorney  has  indor.sed  it,  and  that  is  sufficient.  Thirdly,  there  is  no  ground  for 
a  rule  in  respect  of  the  judge's  direction,  for  I  think  it  clear  that  the  conviction  cannot 
be  supported. 

Parke,  B.  I  am  of  the  same  opinion.  The  signature  of  the  plaintiff  did  not 
vitiate  the  notice ;  it  was  an  unnecessary  act ;  the  statute  does  not  say  that  the  notice 
shall  be  signed  by  any  body.  Secondly,  it  was  not  necessary  that  the  attorney  should 
serve  the  notice  with  his  own  hand.  Thirdly,  the  conviction  is  bad.  The  73rd  section 
does  not  make  it  incumbent  on  the  survej'or  to  remove  nuisances  ;  it  empowers  him 
to  give  notice  to  the  parties  placing  them  there  to  remove  them.  Again,  the  act 
imposes  no  obligation  on  him  to  fence  places  that  are  dangerous. 

Gurney,  B.  The  act  does  not  make  personal  service  upon  the  magistrate  necessary 
in  this  case.  Nor  is  it  requisite  for  him  to  tender  amends  at  the  time  of  giving  the 
notice :  the  statute  allows  him  a  month  for  that  purpose. 

RoLFE,  B.,  concurred. 

Rule  refused. 
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[562]  Daviii  Watson  Purdon  and  Thomas  Purdon,  Executors  of  David  Purdou 
V.  WiLLiAJi  PuRDUN.  Exch.  of  Pleas.  Nov.  9,  1842. — Assumpsit  by  the 
executors  of  the  payee  of  a  promissory  note,  against  the  defendant  as  maker. 
The  plaiutift'  produced  the  note  with  the  following;  indorsement  upon  it,  signed 
by  tlie  defendant  and  one  of  the  plaintiffs : — "Hull,  1^38.  Memorandum,  that 
the  sum  of  11.  7s.  6d.,  one  quarter's  interest,  was  paid  on  the  within  note.  William 
Purdon,  Thos.  Purdon  :  " — Held,  that  this  was  sufficient  evidence  of  an  account 
stated  with  the  executors,  without  any  proof  of  the  time  of  the  testator's  death. 

[S.  C.  12  L.  J.  3.] 

Assumpsit  by  the  plaintiffs,  as  executors  of  David  Purdon,  on  a  promissory  note 
for  £110,  made  by  the  defendant  in  the  lifetime  of  David  Purdon.  There  were  also 
counts  for  money  lent  by  and  on  an  account  stated  with  the  testator,  alleging  promises 
to  him,  and  on  an  account  stated  with  the  plaintiffs  as  executors  of  D.  Purdon,  and 
a  promise  to  them  as  such  executors.     Plea,  the  Statute  of  Limitations. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Yorkshire  Assizes,  the  only 
evidence  given  by  the  plaintiff's  was  the  promissory  note  (which  was  above  six  years 
old),  with  the  following  indorsement  upon  it: — "Hull,  1838. — Memorandum,  that 
the  sum  of  11.  7s.  6d.,  one  quarter's  interest,  was  paid  on  the  within  note.  William 
Purdon  (the  defendant),  Thomas  Purdon,"  (the  plaintiff).  No  evidence  was  given  of 
the  time  of  the  death  of  David  Purdon,  the  testator.  It  was  objected  for  the  defendant, 
that  the  plaintiff's  ought  to  be  nonsuited,  since,  as  there  was  no  proof  of  the  time  of 
the  testator's  death,  thei'e  was  no  evidence  of  an  account  stated  with  him  at  the  date 
of  the  memorandum,  as  he  might  not  be  alive  at  that  time  :  and  even  admitting  the 
memorandum  to  be  evidence  of  an  account  stated  with  the  testator,  still  there  was 
no  count  upon  an  account  stated  with  him,  and  a  promise  to  pay  the  executors.  It 
was  also  contended,  that  as  the  plaintiff'  Thomas  Purdon  was  not  alleged  in  the 
memorandum  to  be  executor,  there  was  no  evidence  of  an  account  stated  with  him. 
The  learned  Judge  overruled  the  objections;  and  the  jury,  under  his  direction, 
having  found  a  verdict  for  the  plaintiff's,  he  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit. 

[563]  Jervis  now  moved  accordingly.  The  indorsement  upon  this  note  was  not 
sufficient  to  bar  the  statute.  Although  payment  of  interest  admits  the  currency  of 
the  note,  it  has  not  the  same  effect  as  payment  of  part  of  the  principal.  It  is  a  pay- 
ment collateral  to  the  principal  debt.  In  Joiick  v.  Ityihr  (4  M.  &  W.  32),  it  was  held, 
that  a  mere  parol  statement  of  an  antecedent  debt  without  any  new  contract  or 
consideration,  made  within  six  years  before  action  brought,  does  not  constitute  a 
sufficient  cause  of  action  to  prevent  the  operation  of  the  Statute  of  Limitations. 
Here  the  plaintiff'  was  not  stated  to  be  the  executor,  and  there  was  no  gi'ound  for 
inferring  that  the  interest  had  been  paid  to  him.  To  make  an  act  amount  to  an 
account  stated,  the  plaintiff  ought  to  shew  something  equivalent  to  promise  to  pay. 

Parke,  B.  Surely  this  was  evidence  to  go  to  the  jury.  It  was  strong  evidence 
of  payment  of  U.  7s.  6d.  on  account  of  the  note.  The  payment  of  interest,  it  is  true, 
does  not  necessarily  prove  that  the  principal  money  is  due,  but  surely  it  is  evidence 
of  that  fact,  and  but  for  the  objection  the  jury  would  have  no  hesitation  in  so  finding. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

[564]  Heming  and  Wife  v.  Power.  Exch.  of  Pleas.  1842. — Slander.  The 
declaration,  after  reciting  that  A.  and  B.,  the  plaintiff's,  were  lawful  husband  and 
wife,  and  that  B.  was  the  lawful  sister  of  one  C,  alleged  that  the  defendant 
spoke  of  and  concerning  the  plaintiff'  B.  and  her  intermarriage,  and  of  and  con- 
cerning C,  the  false,  &c.  words  following  :  "  It  has  been  ascertained  lieyond  doubt 
that  C.  and  B.  are  not  only  not  brother  and  sister,  but  man  and  wife  :  " — Held, 
first,  that  the  plaintiff's  were  not  bound  to  prove  the  introductory  averment  that 
B.  was  the  lawful  sister  of  C. ;  secondly,  that  the  declaration  was  not  liad  in 
arrest  of  judgment. 

[S.  C.  8  Jur.  858.] 

Slander.  The  declaration,  after  the  usual  introductory  averments  in  declarations 
for  slander,  alleged  that  the  plaintiffs,  Dempster  Heming  and  Rhoda  Mary  Charde  his 
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wife,  before  the  committing  of  the  grievances,  &c.  thereiuafter  mentioned,  had  been 
and  were  lawful  husband  and  wife,  and  also  that  before  the  committing  of  the  said 
grievances,  and  at  the  time  of  the  intermarriage  of  the  said  plaintiffs,  the  said  Rhoda 
Mary  Charde  was  the  lawful  sister  of  one  Henry  Leigh  Alleyne,  he  the  said  Henry 
Leigh  Alleyne  then  residing  within  this  realm  :  yet  that  the  defendant,  well  knowing 
the  premises,  and  wickedly  and  maliciously  intending  to  injure  the  plaintiffs  in  their 
good  name  and  reputation,  and  to  bring  them  into  public  scandal,  infamy,  and  dis- 
grace, and  to  cause  it  to  be  believed  by  their  neighbours,  and  others,  that  the  said 
Rhoda  Mary  Charde  had  been   guilty  of  the  crimes  and   misconduct   thereinafter 
mentioned  to  have  been   charged   upon   her,  and  to  subject   her  to  the  pains  and 
penalties  by  the  laws  of  this  kingdom  made  and   provided  against  persons  guilty 
thereof,  to  wit,  on  the  1st  day  of  June,  1S41,  in  a  certain  discourse  which  the  defen- 
dant then  had  of  and  concerning  the  said  plaintiffs,  and  of  and  concerning  their  said 
intermarriage,  and  of  and  concerning  the  said  Henry  Leigh  Alleyne,  in  the  presence 
and  hearing  of  divers  subjects  of  our  ladv  the  Queen,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  the  plaintiffs,  and  of  and  concerning  their  said  inter- 
marriage, and  of  and  concerning  the  said  Henry  Leigh  Alleyne,  the  false,  scandalous, 
malicious,  and  defamatory  words  following,  of  and  concerning  the  plaintiffs,  and  of 
and  concerning  their  said  intermarriage,  and  of  and  concerning  the  said  H.  L.  Alleyne, 
that  is  to  say,   "  It  has  been   ascertained  beyond  doubt,   that  Mr.   [565]  Alleyne 
(meaning  the  said  H.  L.  Alleyne)  and  Mrs.   Dempster  Heming  (meaning  the  said 
Rhoda  Mary  Charde)  are  not  only   not  brother   and    sister,   but  man    and   wife,'' 
(meaning  that  the  said  R.  M.  Charde,  being  lawfully  married  to  and  the  lawful  wife 
of  the  said  H.  L.  Alleyne,  had  afterwards  feloniously  and  unlawfully  married  and 
taken  to  husband  the  said  plaintiff,  Dempster  Heming,  the  said  H.  L.  Alleyne  being 
then  alive,  contrary  to  the  form  of  the  statute  in  such  ease  made  and  provided)  :  And 
also  the  false,  scandalous,  malicious,  and  defamatory  words  following,  of  and  con- 
cerning the  plaintiffs,  and  of  and  concerning  their  said  intermarriage,  and  of  and 
concerning  the  said  H.  L.  Alleyne,  that  is  to  say,  "  It  has  been  ascertained  beyond 
doubt,  that  Mr.  Alleyne  (meaning  the  said  H.  L.  Alleyne)  and  Mrs.  Dempster  Heming 
(meaning  &c.)  are  not  only  not  brother  and  sister,  but  man  and  wife  "  (meaning  that 
the  said  R.   M.   Charde   had  been  guilty   of  felony  in   marrying   the  said  plaintiff 
Dempster  Heming) :    And  also  the  false,  scandalous,   malicious,  defamatory  words 
following,  of  and  concerning  the  plaintiffs,  and  of  and  concerning  their  said  inter- 
marriage, and  of  and  concerning  the  said  H.  L.  Alleyne,  that  is  to  say,  "  It  has  been 
ascertained  beyond  doubt,  that  Mr.  Alleyne  (meaning  the  said  H.  L.  Alleyne)  and 
Mrs.  Heming  (meaning  &c.)  are  not  only  not  brother  and  sister,  but  man  and  wife  : " 
And  also  the  false,  scandalous,  malicious,  and  defamatory  words  following,  of  and 
concerning  the  said  plaintiffs,  and  of  and  concerning  their  said  intermarriage,  and  of 
and  concerning  the  said  H.  L.  A.,  that  is  to  say,   "Mr.  Alleyne  (meaning  the  said 
H.  h.  A.)  and  Mrs.  Heming  (meaning  &c.)  are  man  and  wife ; "  by  means  whereof  &c. 
The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Spring  Assizes  for  the  county 
of  Leicester,  when  it  was  objected  on  behalf  of  the  defendant  that  the  plaintiffs  ought 
to  be  nonsuited,  inasmuch  as  there  was  no  proof  of  the  introductory  [566]  averment 
in  the  declaration  that  the  female  plaintiff  was  the  lawful  sister  of  Henry  Leigh 
Alleyne.  The  learned  Judge  overruled  the  objection,  and  the  plaintiffs  obtained  a 
verdict  with  one  farthing  damages,  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit.  The  learned  Judge  certified  under  the  recent  stat.  .3  &  4  Vict. 
c.  24,  s.  2,  that  the  grievance  in  respect  of  which  the  trial  was  brought  was  wilful 
and  malicious. 

In  last  Easter  Term  (April  ]  9), 

The  Solicitor-General  moved  accordingly  on  the  point  reserved,  and  also  in  arrest 
of  judgment.  First,  as  to  the  nonsuit.  The  declaration  alleges  that  Mrs.  Heming 
was  "  the  lawful  sister  of  Henry  Leigh  Alleyne,"  and  that  allegation  ought  to  have 
been  proved,  as  the  essence  of  the  slander  rested  on  the  existence  of  that  relationship. 
The  colloquium  is  "  of  and  concerning  the  plaintiffs,  and  of  and  concerning  their 
intermarriage,  and  of  and  concerning  the  said  Henry  Leigh  Alleyne,"  and  there  is  no 
allegation  of  any  words  being  spoken  except  of  those  three  matters.  Now  it  is  an 
established  rule,  that  every  essential  allegation  in  the  inducement  should  be  proved. 
In  2  Stark,  on  Ev.  628  (.3rd  edit.),  it  "is  said — "  Where  the  declaration  avers  the 
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existence  of  particulai-  facts,  and  that  the  publication  was  of  and  concei-ning  those 
facts,  their  existence,  if  material  to  the  actionable  quality  of  the  publication,  must  be 
proved."  In  Tecsdak  v.  Clement  (1  Chit.  E.  603),  which  is  cited  by  Mr.  Starkie,  and 
which  was  an  action  for  libel,  the  declaration  alleged  that  the  plaintiff",  who  was  a 
constable,  having  arrested  certain  persons  for  unlawfully  having  a  human  body  in 
their  possession,  had  been  ordered  by  a  magistrate  to  take  the  body  to  Surgeons' 
Hall,  which  he  did,  on  which  the  defendant  published  of  and  concerning  the  plaintifl', 
that,  instead  of  taking  it  to  Surgeons'  fiall,  he  had  taken  it  to  diflerent  places  to 
obtain  [567]  a  price  for  it.  The  plaintifl'at  the  trial  not  having  proved  that  he  took 
the  body  to  Surgeons'  Hall,  was  nonsuited  by  Lord  Tenterden,  who  held  that  it  was 
an  allegation  which  it  was  reipiisite  to  prove.  [Parke,  B.  There  the  proof  was 
essential  to  the  criminal  quality  of  the  charge.  The  present  case  is  totally  different, 
for  the  previous  relationship  in  which  the  plaintiff's  wife  stood  towards  Alleyne  is  of 
no  consequence  whatever,  pro\-ided  she  were  his  lawful  wife  before  her  marriage  with 
the  plaintiff;  so  that  in  point  of  fact  all  those  averments  as  to  who  Alleyne  was  might 
be  struck  out  of  the  declaration.  May  v.  Brmcn  (3  B.  &  Cr.  113;  4  D.  &  R.  670)  is 
an  authority  to  shew  that  the  allegation,  that  the  libel  was  of  and  concerning  the 
matters  aforesaid,  does  not  compel  the  plaintiff  to  prove  every  part  of  the  inducement. 
It  is  only  necessary  to  prove  so  much  as  is  requisite  to  give  to  the  charge  the  character 
imputed  to  it  by  the  plaintiff.]  Assuming  the  averment  to  be  unnecessary,  still, 
ha\ing  been  made,  it  cannot  be  rejected  as  surplusage.  [Parke,  B.  Either  the  avei'- 
ment  is  immaterial  altogether,  and  may  be  rejected  as  surplusage,  or,  if  material,  it 
should  have  been  traversed.] 

Then  the  declaration  is  bad  in  arrest  of  judgment.  As  there  is  no  allegation  of 
special  damage,  if  the  words  do  not  impute  felony,  they  are  not  actionable.  The 
subject-matter  of  the  charge  is  bigamy  ;  but  inasmuch  as  the  declaration  itself  alleges 
that  Mrs.  Heming  and  Mr.  Alleyne  were  brother  and  sister,  it  is  clear  that  there  could 
have  been  no  valid  marriage  between  them,  and  consequently  in  marrying  the  plaintiff 
she  could  not  have  been  guilty  of  the  crime  of  bigamy.  It  is  no  slander  to  charge  a 
person  with  a  crime  of  which  he  could  not  by  any  possibility  be  guilty,  because  he  is 
in  no  jeopardy  :  Buller's  N.  P.  5.  Thus,  in  Snag  v.  Gee  (i  Eep.  16),  it  was  held  that 
no  action  would  lie  for  slander  [568]  in  asserting  that  the  plaintiff  had  murdered  J.  S. 
when  it  appeared  that  J.  S.  was  still  alive.  In  Jackson  v.  Adams  (2  Bing.  N.  C.  402  ; 
2  Scott,  599),  it  was  held  that  inasmuch  as  the  property  of  the  bell  ropes  of  a  church 
is  in  the  churchwardens  of  the  parish,  it  was  not  actionable  to  say  of  a  churchwarden 
that  he  stole  the  bell  ropes  of  his  parish.  [Parke,  B.  That  was  clearly  only  a  charge 
of  a  breach  of  trust.]  In  JVilliains  v.  StoU  (1  C.  &  M.  675),  the  Court  appears  to  have 
been  of  opinion  that  a  verbal  imputation  of  fraudulent  embezzlement  in  the  office  of 
chamberlain  of  certain  commonable  lands  belonging  to  a  corporation  would  not  be 
actionable,  on  the  ground  that  the  party  was  not  in  such  a  situation  that  he  could  be 
guilty  of  such  a  felony. 

Parke,  B.  I  think  that  in  this  case  we  ought  to  grant  no  rule. 
As  to  the  first  olijection,  that  has  already  received  an  answer.  In  the  first  place, 
supposing  this  averment  to  be  an  immaterial  one,  then  it  was  unnecessary  to  be 
proved  ;  on  the  other  hand,  if  it  was  a  material  averment,  then  the  defendant,  not 
having  traversed,  must  be  taken  to  have  admitted  it :  but  it  seems  to  me  it  is  clearly 
an  immaterial  averment,  and  upon  that  ground  no  rule  will  be  granted. 

Then  as  to  the  other  objection,  in  arrest  of  judgment,  it  is  this :  that  the  words 
which  are  ascribed  to  the  defendant,  taken  in  connection  with  what  the  plaintiff'  has 
averred,  shew  that  the  offence  of  bigamy  could  not  have  been  committed,  and  there- 
fore that  Mrs.  Heming  could  not  have  been  in  any  danger,  as  the  person  whom  she 
was  chai-ged  to  have  previously  married  was  her  brother.  If  it  proceeds  upon  that 
ground,  it  appears  to  me  that  there  is  no  foundation  for  the  objection.  The  complaint 
against  the  defendant  is  [569]  the  making  of  a  false  charge  against  the  plaintiff,  and 
if  you  take  the  words  of  the  defendant  altogether,  they  clearly  amount  to  a  charge  of 
felony,  and  a  false  one,  against  Mrs.  Heming.  According  to  the  averment  in  the 
declaration,  it  is  a  charge  of  felony,  for  the  defendant  does  not  admit  she  was  the 
sister  of  Alleyne  ;  on  the  contrary,  his  statement  is,  that  Mrs.  Heming,  who  is  now 
married  to  the  plaintiff,  instead  of  being  sister  to  Alleyne,  was  his  wife  ;  if  so,  she 
was  guilty  of  the  offence  of  bigamy  in  intermarrying  with  the  plaintiff.  The  ground 
of  the  matter  being  actionable  is  that  a  charge  is  made,  which,  if  it  were  true,  would 
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endanger  the  plaiutift'  in  point  of  law.  Here,  if  it  were  true,  the  plaintiff  would  be  in 
danger  of  a  prosecution  for  bigamy,  and  therefore  the  matter  said  to  have  been  uttered 
is  actionable.  The  averment  in  the  declaration,  that  she  was  not  the  wife  of  Alleyue, 
but  his  sister,  appears  to  me  to  make  no  ditference  in  the  case ;  it  is  no  answer  to 
shew  that  the  charge  is  false,  and  that  is  the  whole  inference  to  be  drawn  from  what 
is  averred  in  the  declaration.  The  cases  which  have  been  referred  to  are  all  distin- 
guishable. With  respect  to  that  of  Snafj  v.  Gee,  it  appeal's  to  me  that,  according  to 
the  true  understanding  of  that  case,  it  is  a  very  different  one  from  the  present. 
There  the  averment  was  that  the  defendant  said  of  the  plaintiff,  "Thou  hast  killed 
my  wife ; "  and  there  was  an  allegation  in  the  declaration  that  he  was  speaking  of  a 
person  who  was  then  alive.  The  allegation  must  have  been  such  as  that  the  Court 
could  not  but  imply  that,  at  the  time  the  words  were  uttered,  they  were  uttered  of 
a  person  known  to  the  parties  in  whose  presence  they  were  spoken,  to  be  alive ;  and 
therefore  that  they  could  not  infer  it  was  meant  to  impute  a  felony.  The  fact  being 
known  that  she  was  alive  at  the  time  would  shew  that  the  word  kill  was  not  used  in 
the  sense  of  taking  away  life.  That  was  also  the  meaning  of  the  Court  in  the  case  of 
Williams  v.  Stott.  The  reason  why  the  action  lies  is,  that  those  persons  who  heard 
the  slander  might  [570]  infer  that  the  plaintiff  had  been  guilty  of  a  felony,  and  might 
make  a  charge  founded  upon  it:  but  if  at  the  time  the  words  are  uttered,  there  are 
circumstances  which  clearly  shew  the  words  are  not  used  in  the  sense  of  imputing  a 
felony,  then  the  charge  falls  to  the  ground,  and  no  action  will  lie.  And  it  is  only  on 
that  ground  that  the  case  of  Snag  v.  Gee  can  be  supported  in  point  of  law. 

Apphang  this  principle  of  construction,  it  seems  to  me  that  in  this  case  there  is 
no  ground  to  arrest  the  judgment.  The  words  import  a  charge  of  felony,  and  must 
be  taken  so  as  to  have  been  understood  by  those  who  heard  them  ;  and  that  charge 
is  false.     That  is  sufficient  to  render  them  actionable  in  point  of  law. 

Alderson,  B.  I  am  of  the  same  opinion  upon  both  points.  As  to  the  first,  it 
seems  to  me  that  the  Solicitor-General  never  escaped  from  the  difficulty  which  the 
Court  put  upon  him,  from  the  moment  it  was  admitted  by  him  that  this  immaterial 
allegation  need  not  be  proved  by  the  plaintiff. 

Then  as  to  the  second  point  that  has  been  made,  in  arrest  of  judgment,  I  take  the 
rule  to  be  this  : — the  woi'ds,  to  be  actionable,  must  imjjute  a  criminal  offence ;  that  is, 
the  words,  if  true,  must  be  such  that  the  plaintiff'  would  be  guilty  of  a  criminal  offence. 
Here  the  words  are,  "that  it  is  now  ascertained  beyond  all  doubt  that  Mrs.  Heraing 
and  Mr.  AUeyne  are  not  brother  and  sister,  but  man  and  wife  : "  imputing  that  she 
was  the  wife  of  Alleyne.  Surely  it  is  for  a  jury  to  say  whether  the  defendant  does 
not  mean  that  she  has  committed  the  crime  of  bigamy.  Undoubtedly,  if  the  fact 
were  well  known  hy  the  persons  who  heard  the  words  uttered,  that  Mr.  Alleyne  was 
the  brother  of  Mrs.  Heming,  it  would  be  a  very  proper  question  to  submit  to  the  jury, 
that  their  verdict  ought  to  be  that  there  was  no  [571]  intention  of  imputing  bigamy, 
but  incest.  It  might  be  a  question  in  that  case  whether  the  words  did  not  convey  an 
imputation  different  from  that  charged  in  the  declaration.  But  as  the  case  stands,  it 
appears  not  only  that  the  defendant  spoke  the  words,  but  that  he  spoke  them  with 
the  meaning  alleged  in  the  declaration.  That  question  has  been  submitted  to  the 
jury,  and  very  properly  found  for  the  plaintiffs. 

KoLFE,  B.  concurred. 

Kule  refused. 

Balguy,  for  the  plaintiffs,  on  the  same  day  obtained  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  of  the  improper  reception  of  evidence. 

Against  that  rule  cause  was  shewn  in  Trinity  Term  last  by  the  Solicitor-General, 
Daniel,  and  Mellor,  for  the  defendant ;  and  Balguy,  Goulburn,  Serjt.,  Hill,  and 
Waddington,  were  heard  in  support  of  the  rule. 

The  Court  took  time  to  consider ;  but  now  (November  6),  Goulburn,  Serjt, 
intimated  that  the  judgment  of  the  Court  would  not  be  required. 
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[572]  FuRSDON,  Executrix  of  Furstlon  v.  CLOGCi.(a)  Exch.  of  Pleas.  1842. — 
Quirre,  whether  a  verbal  statement,  made  by  a  decea.sed  collector  of  rents,  at  the 
time  of  paying  over  to  his  employer  monies  received  Ijy  him  from  the  tenants,  as 
to  the  person  from  whom  he  received  a  particular  sum  entered  by  him  in  the 
rental,  is  admis.sil)le  in  evidence  against  that  person? — Construction  of  a  docu- 
ment given  in  evidence  as  an  acknowledgment  of  title  under  the  stat.  3  it  4 
Will.  4,  c.  27,  s.  17. 

Assumpsit  for  the  use  and  occupation  of  premises  alleged  to  have  been  held  by  the 
defendant  as  tenant  to  the  plaintiff''s  testator,  who  died  in  1837.  The  first  count 
stated  a  promise  to  pay  to  the  testator  in  his  lifetime  ;  the  second,  a  promise  to  the 
plaintiff  as  executrix.     Pleas,  non  assumpsit,  and  the  Statute  of  Limitations. 

At  the  trial  before  Maule,  J.,  at  the  Devonshire  Summer  Assizes,  1841,  it 
appeared  that  the  premises  in  question  consisted  of  a  piece  of  land  called  the  "  Four 
Lords'  Land,"  of  which  the  defendant  had  been  for  many  years  in  the  occupation,  and 
the  property  in  the  several  undivided  fourth  parts  whereof  had  been  for  a  long  time 
in  dispute  in  the  Court  of  Chancery.  In  the  year  1816,  the  plaintiff's  testator 
obtained  a  decree  of  that  Court  in  favour  of  his  title  to  one  undivided  fourth  part, 
and  for  a  partition  of  the  estate ;  and  it  appeared  that  the  defendant  had  attended 
before  the  commissioner  appointed  to  carry  the  partition  into  efl'ect,  and  expressed  no 
dissent.  It  was  proved  that  the  testator's  rents  were  generally  collected  by  his 
attorney,  a  Mr.  Law :  he,  however,  on  two  occasions,  had  employed  one  of  the 
plaintiff's  tenants,  a  person  of  the  name  of  Charley,  who  was  since  dead,  to  collect 
them  for  him.  Mr.  Law  was  examined  as  a  witness  for  the  plaintiff,  and  stated  that, 
in  the  year  1821,  he  gave  Charley  the  rentals  of  the  years  1820  and  1821  to  collect 
by,  and  that  Charley  paid  him  the  aggregate  of  the  sums  carried  out  in  those  rentals 
in  the  paid  columns.  Among  those  entries  appeared  one  (in  Charley's  handwriting) 
of  the  sum  of  £6  as  having  been  received  for  the  premises  in  question  ;  and  Mr.  Law 
swore  that  Charley  stated  to  him,  at  the  time  of  making  [573]  the  above  payment, 
that  he  had  received  that  sum  from  the  defendant.  This  evidence  was  objected  to  by 
the  defendant's  counsel,  and  the  learned  Judge  inclined  to  think  it  inadmissible,  but 
took  a  note  of  it.  Two  letters  from  the  defendant  to  the  testator's  attorney  were  also 
put  in,  which,  it  was  contended,  amounted  to  a  sufficient  acknowledgment  of  title  to 
prevent  the  operation  of  the  Statute  of  Limitations.  The  first  was  dated  December  -5, 
1833,  and,  after  a  long  statement  of  the  expen.ses  incurred  by  the  defendant  in  the 
course  of  the  litigation  respecting  the  property,  stated  that  he  wished  "  an  an-ange- 
ment  to  be  made  on  reasonable  terms,  and  due  consideration  and  compensation  to  be 
made."  The  other  letter  was  dated  August  30,  1837,  (after  the  testator's  death),  and 
was  in  answer  to  an  application  by  the  attorney  for  payment  of  the  arrears  of  rent ; 
and  after  stating  that  the  defendant  "was  involved  in  law  from  1805  to  1816  concern- 
ing the  Four  Lords'  Land,  which  had  given  him  great  trouble  and  expense,  and  that 
with  respect  to  the  expenses,  it  was  reasonable  that  the  lords  of  the  fee  should  make 
him  some  recompense  accordingly,"  and  after  detailing  certain  particulars  as  to  the 
several  claims  which  had  l^een  made  to  the  property,  that  the  plaintiff's  testator  had 
been  applied  to  to  defend  his  title  as  to  one-fourth,  but  had  objected  so  to  do,  and 
that  "it  appeared  reasonable  that  Mr.  Fursdon  should  vindicate  his  right  to  the 
land,"  rather  than  that  the  expenses  should  fall  upon  the  tenants,  the  letter  concluded 
by  stating  that  the  writer  "  begged  compassion,  mercy,  and  pity,  and  recompense  in 
a  satisfactory  manner."  The  learned  Judge  thought  that  these  letters  amounted  to 
a  sufficient  acknowledgment  of  the  title  of  the  testator,  and  accordingly  directed  a 
verdict  for  the  plaintiff  for  the  amount  claimed,  reserving  leave  to  the  defendant  to 
move  to  enter  a  nonsuit. 

In  the  following  Michaelmas  Term,  Erie  obtained  a  rule  accordingly,  against 
which,  in  Michaelmas  vacation, 

[574]  The  Solicitor-General  shewed  cause,  and  contended  that  the  declaration  of 
Charley,  as  to  the  payment  of  rent  by  the  defendant  in  1821,  was  clearly  admissible, 
and  was  sufficient  to  charge  the  defendant  in  this  action.     He  cited  1  Phill.  Evid. 

(a)  This  case  was  determined  in  last  Easter  term  (April  28),  but  the  documents 
could  not  be  obtained  in  time  to  report  it  sooner. 
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pp.  312,  3-21,  325  (8th  edit.),  Barker  v.  liu)/  (2  Euss.  67),  and  SUffington  v.  Whitelmr.4 
(3  Y.  &  C.  21) : — and  the  Court  then  called  upon 

Erie  and  Taprell,  in  support  of  the  rule.  They  insisted  that  the  parol  declaration 
of  Charley,  who  was  merely  a  person  employed  on  two  occasions  only,  not  a  regular 
steward  or  agent,  was  not  admissible  in  evidence  ;  that  none  of  the  cases  went  further 
than  to  declare  the  written  entries  of  such  a  person,  charging  himself  with  the  receipt 
of  money,  evidence  after  his  death,  and  that  it  would  be  very  dangerous  to  extend  the 
rule  to  mere  verbal  declarations  of  such  an  agent.  They  referred  to  the  following 
authoi-ities : — Hir/ham  v.  Ridgway  (10  East,  109),  Doe  d.  Human  v.  Pettet  (5  B.  &  Aid. 
223),  hat  V.  Finch  (1  Taunt.  141),  Darks  v.  Pierce  (2  T.  R.  53),  Peaceable  v.  WaUon 
(4  Taunt.  16),  HoUoivay  v.  Rakes  (2  T.  E.  55),  Doc  d.  Foster  v.  Williams  (Cowp.  621), 
Barker  v.  Ray,  U'oolway  v.  Rowe  (1  Ad.  &  E.  114;  3  Nev.  &  M.  849),  Walker  v. 
Broadstock  (1  Esp.  458),  Came  v.  A%oll  (1  Bing.  N.  C.  430;  1  Scott,  466),  Doe  d. 
Gallqi  V.  Fowks  (1  M.  &  Eob.  261),  Doc  d.  Baggalley  v.  Joiies  (1  Camp.  367),  Strode  v. 
Winchester  (1  Dick.  397),  Marks  v.  Lahee  (3  Bing.  N.  C.  408 ;  4  Scott,  137),  1  Phill. 
Evid.  311. 

Crowder  and  Montague  Smith,  who  also  appeared  for  the  plaintifT,  were  then 
heard  upon  this  point,  and  contended  [575]  that  there  was  no  distinction  in  law  as  to 
the  admissibility  of  written  and  parol  declarations  made  by  deceased  agents  :  that  it 
was  in  all  such  cases  a  question  for  the  jury  as  to  the  weight  and  value  of  the  evidence, 
but  that  the  law  of  England  made  no  distinction  whatever  between  matter  by  parol 
and  in  writing,  except  where  the  writing  was  by  deed. 

The  Court  took  time  to  consider  this  point,  and  in  Easter  Term,  desired  that  the 
case  should  be  argued  also  on  the  other  question,  as  to  the  effect  of  the  letters  as  an 
acknowledgment  of  title.     It  was  argued  accordingly  by 

The  Solicitor-General,  Crowder,  and  Montague  Smith,  for  the  plaintiff.  They 
contended  that  the  letters  read  in  evidence  clearly  amounted  to  a  sufficient  acknow- 
ledgment of  title,  within  the  terms  of  the  stat.  2  &  3  Will.  4,  c.  71,  s.  14  :  that 
they  were  in  effect  an  admission  of  the  testator's  right  to  sue  for  the  rent,  and  an 
assertion  of  a  claim  by  way  of  set-off,  by  reason  of  the  cost  of  the  litigation  about  the 
property. 

Taprell  (with  whom  was  Erie),  in  support  of  the  rule,  argued,  first,  that  the  letter 
of  the  30th  August,  1837,  did  not  contain  a  sufficient  acknowledgment  to  prevent  the 
operation  of  the  statute,  because  it  was  not  made  to  the  party  having  title  to  the  land  ; 
and  that  the  word  rent,  in  the  14th  section,  being  coupled  with  the  word  "land," 
meant  a  rent-charge  or  other  freehold  rent  issuing  out  of  the  land,  not  a  mere 
conventional  rent  for  the  occupation  of  the  land  :  and  secondly,  that  the  letters,  taken 
altogether,  did  not  import  any  explicit  or  unambiguous  acknowledgment  of  title  in 
the  testator. 

The  Court,  (a)  however,  were  clearly  of  opinion  that  at  [576]  all  events  the  letter 
of  the  30th  August,  1837,  which  was  written  in  answer  to  a  claim  for  the  rent  made 
on  behalf  of  the  testator,  was  in  effect  an  admission  that  rent  was  due,  and  therefore 
an  acknowledgment  of  the  title  of  the  testator,  in  whose  right  the  plaintiff,  the 
executrix,  claimed  the  rent.  It  was  unnecessary,  therefore,  to  enter  upon  the  other 
point,  which  had  been  so  elaborately  argued,  since  on  this  ground  the  rule  must  be 
discharged. 

Eule  discharged. 


Alsager  and  Another,  Assignees,  of  Richard  Parker,  a  Bankrupt  v.  Close. 
Exch.  of  Pleas.  Nov.  22,  1842. — Where  a  bill  of  exchange  for  16001.  was 
deposited  with  the  defendant  b^'  a  bankrupt,  as  an  indemnity  to  a  third  person 
against  a  bond  which  he  had  executed  to  the  petitioning  creditor,  under  the 
1  &  2  Vict.,  c.  110,  s.  8,  and  the  defendant  refused  to  deliver  up  the  bill  on  the 
demand  of  the  assignees  of  the  bankrupt,  although  they  shewed  him  the  bond 
in  a  cancelled  state ;  and  he  afterwards  obtained  8001.  on  the  bill : — Held,  in 
trover  by  the  assignees  for  the  bill,  that  the  obtaining  money  on  the  bill  was  an 
actual  con\'ersion  of  the  bill,  for  which  the  bankrupt,  if  no  bankruptcy  had  inter- 
vened, might  have  sued,  and  therefore  that  the  case  was  within  the  92nd  section 

(rt)  Loixl  Abinger,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe  B. 
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of  the  Bankrupt  Act,  6  Geo.  4,  c.  116,  and  the  depositions  under  the  fiat  were 
conclusive  evidence  of  the  bankruptcy. — Held  (by  Lord  Abinger,  C.  B.),  that  the 
case  would  have  been  within  that  section,  even  if  there  had  been  no  evidence  of 
a  conversion  except  the  demand  and  refusal. — Held  also,  that  the  production  of 
the  bond  bv  the  assignees  to  the  defendant  in  a  cancelled  state  was  prima  facie 
evidence  that  it  was  cancelled  with  the  consent  of  the  obligee. — Held  also,  that 
inasmuch  as  there  was  a  conversion  of  the  whole  bill,  16001.  was  the  proper  measure 
of  damages,  although  SOOl.  only  remained  due  on  the  bill. 

[S.  C.  12  L.  J.  Ex.  50.] 

This  was  an  action  of  trover,  brought  by  the  plaintiffs  as  assignees,  to  recover  a 
bill  of  exchange  for  £1600.  The  defendant  pleaded,  first,  not  guilty  :  secondly,  that 
Eichard  Parker  was  not  a  bankrupt  pursuant  to  the  statutes,  &c. ;  and,  thirdly,  that 
the  plaintifts  were  not  possessed  of  the  bill  as  of  their  own  property  as  assignees :  on 
which  issues  were  joined.  The  defendant  also  gave  notice  of  disputing  the  petitioning 
creditor's  debt,  the  trading,  and  the  act  of  bankruptcy. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  Trinity  term, 
it  appeared  that  the  action  was  brought  to  recover  a  bill  of  exchange  for  £1600,  which 
had  been  deposited  by  the  bankrupt  with  the  defendant  as  an  indemnity  to  Messrs. 
Margetson  and  Leake  against  a  bond  [577]  which  they  had  executed,  jointly  with  the 
bankrupt,  to  John  Parker,  the  petitioning  creditor,;under  the  stat.  1  &  2  Vict.  c.  110,'s.  8. 
The  plaintiffs  having  demanded  possession  of  the  bill,  the  defendant  promised  that  he 
would  give  it  up  if  the  bond  were  cancelled  and  surrendered.  Another  demand  was 
afterwards  made,  and  the  bond  was  on  that  occasion  shewn  to  the  defendant  with  the 
seals  torn  oft';  but  he  refused  to  give  up  the  bill,  and  said  he  should  hold  it  for 
Margetson  and  Leake.  No  evidence  was  given  by  whom  or  in  what  manner  the 
bond  was  cancelled.  The  defendant  afterwards  discounted  the  bill,  and  raised  £800 
upon  it. 

The  plaintifts  tendered  in  evidence  the  depositions  taken  under  the  fiat  in 
bankruptcy.  This  evidence  was  objected  to  for  tke  defendant,  on  the  ground  that 
this  was  not  a  case  in  which  the  bankrupt  could  have  brought  any  action  if  his 
bankruptcy  had  not  taken  place,  and  therefore  not  within  the  92nd  section  of  the 
6  Geo.  4,  c.  16.  The  Lord  Chief  Baron,  however,  received  the  evidence.  The 
plaintifts  also  produced  the  bond  in  its  cancelled  state,  but  its  reception  in  evidence 
was  resisted,  unless  evidence  were  given  of  the  intent  of  the  cancellation,  or  of  its 
having  been  made  with  the  knowledge  of  the  obligee.  His  Lordship  overruled 
the  objection,  and  received  the  bond  in  evidence  :  and  the  plaintiff's  had  a  verdict, 
damages  £1600,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

On  a  former  day  in  this  term,  Jervis  moved  accordingly,  and  obtained  a  rule 
for  entering  a  nonsuit,  or  for  reducing  the  damages  to  £800.  On  the  18th  of 
Xovember, 

Thesiger,  Kelly,  and  W.  H.  Watson,  shewed  cause.  The  question  in  this  case  is, 
whether,  supposing  these  circumstances  to  have  taken  place  before  the  bankruptcy, 
the  bankrupt  could  have  maintained  the  action  ;  and  it  is  submitted  that  he  could,  for 
if  the  bond  was  cancelled,  the  [578]  bill  had  done  its  duty,  and  ought  to  have  been 
given  up  by  the  defendant.  The  question  whether  the  bankrupt  could  have  maintained 
trover,  is  the  test  to  be  applied  as  to  whether  the  depositions  are  or  are  not  evidence 
under  the  92nd  section  of  the  act.  Now  the  bankrupt,  but  for  bis  bankruptcy,  could  have 
maintained  the  action,  for  there  was  ample  evidence  of  a  conversion.  The  material  words 
of  the  clause  are — "for  any  debt  or  demand,  for  which  the  bankrupt  might  have  sus- 
tained any  action  :  "  and  in  llohson  v.  Alexander  {I  M.  &  P.  448),  it  was  held  that  trover 
is  an  action  for  a  demand,  within  the  meaning  of  that  section.  It  is  immaterial  that 
the  refusal  to  give  up  the  bill  was  made  to  the  assignees.  It  was  so  held  in  Fax  v. 
Mahoney  (2  Cr.  &  J.  325),  and  that  the  depositions  were  conclusive  evidence  in  a  case 
where  the  bankrupt  might  have  sued,  if  no  bankruptc}^  had  intervened,  though  the 
conversion  which  gave  the  right  of  action  took  place  after  the  act  of  bankruptcy. 
That  case  was  followed  by  Jones  v.  Fort  (Moo.  &  Malk.  196),  which  was  trover  for 
bills  of  exchange,  the  declaration  containing  counts  stating  a  possession  by  the 
bankrupt  and  a  conversion  in  his  time,  and  other  counts  stating  a  possession  by  the 
plaintiff's  as  assignees,  and  a  conversion  in  their  time ;  and  Lord  Tenterden  held,  that 
if  the  plaintiff"  relied  on  the  depositions  as  proof,  they  must  abandon  the  counts  on  the 
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possession  of  the  assignees  ;  thus  determining  the  question  by  the  record,  and  not  by 
the  facts  of  the  ease.  That  opinion  was,  however,  overruled  in  Kitchener  v.  Poinr 
(3  Ad.  &  Ell.  232;  4  Nev.  &  M.  710).  There  Lord  Denman,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  says,  " But,  upon  consideiation,  we  are  of  opinion  that  there 
is  a  fallacy  in  the  application  of  this  test,  for  although  the  record  must  be  taken  to 
contain  a  statement  of  all  circumstances  formally  necessar}'  for  the  maintenance  of 
the  issue  by  the  plaintift's,  the  question  [579]  is  not  whether  the  same  issue  in  form 
could  have  been  sustained,  merely  substituting  the  bankrupt's  name  as  plaintiti'  for 
that  of  his  assignee  ;  but  whether  the  bankrupt,  if  no  bankruptcy  had  occurred,  could 
have  maintained  any  action  or  suit  for  the  recovery  of  the  same  debt  or  demand. 
A  reference  to  the  record  cannot  answer  this  latter  question."  And  accordingly  it 
ivas  held,  that  the  depositions  were  evidence  in  an  action  of  trover  brought  by  the 
assignees,  though  the  declaration  stated  a  conversion  in  the  time  of  the  assignees  only, 
if  the  cause  of  action  were  one  for  which  the  liankrupt  himself  might  have  sued.  Now 
here  it  is  clear  that  the  bankrupt  might  have  brought  trover  for  the  bill,  if  he  had 
satisfied  the  bond,  or  procured  it  to  be  cancelled.  [Parke,  B.  This  question  was 
considered  by  this  Court  in  the  case  of  Hare  v.  JVaring  (3  M.  &  W.  362),  though  not 
decided.  That  was  a  case  in  which  the  bankrupt,  not  having  fulfilled  his  contract, 
could  not  have  maintained  any  action,  inasmuch  as  there  was  no  "debt  or  demand" 
for  which  he  could  have  sued.  I  have  always  understood  the  rule  to  be,  that  the 
depositions  were  admissible  where,  on  the  facts  of  the  plaintiff's  case,  the  bankrupt 
could  have  maintained  the  action  in  case  no  bankruptcy  had  intervened.]  It  is  the 
fact  of  the  conversion,  and  not  any  particular  evidence  of  it,  that  gives  the  right ;  if 
the  bankrupt  could  have  had  a  right  of  action  in  case  no  bankruptcy  had  intervened, 
so  have  the  assignees  after  the  bankruptc}'.  There  is  no  exception  in  the  94th  section, 
except  the  single  case  of  the  bankrupt  giving  notice  to  dispute  the  bankruptcy.  The 
demand  here  is  the  conversion ;  the  assignees  must  make  the  demand,  and  not  the 
bankrupt,  and  the  cause  of  action  would  accrue  from  that.  If  the  bankrupt  could 
have  sued  on  a  demand  made  at  that  time,  supposing  there  was  no  bankruptcy,  so 
can  the  assignees  now,  and  the  depositions  are  evidence. 

[580]  Secondly,  there  was  sutficient  prima  facie  evidence  that  the  bond  was 
cancelled  by  the  authority  of  John  Parker,  the  party  for  whose  benefit  it  was  intended. 
In  Sheppard's  Touchstone,  p.  70,  it  is  said,  that  "if  a  deed  be  delivered  up  to  the 
party  that  is  bound  by  it  to  be  cancelled,  and  it  be  so ;  or  if  he  that  hath  the  deed 
doth  by  agreement  between  him  and  the  other  cancel  the  deed ;  by  either  of  these 
means  the  deed  is  become  void."  Here  John  Parker's  consent  was  proved  b}'  the 
cross-examination  of  the  bankrupt.  How  can  the  defendant  set  up  this  excuse,  when 
he  offered  to  give  up  the  bill  on  the  bond  being  given  up?  The  producing  the  bond 
in  the  possession  of  the  oliligor,  is  a  ground  for  the  jury  to  presume  that  the  parties 
have  had  John  Parker's  assent  to  the  cancellation  of  the  bond. 

Thii'dly,  the  damages  ought  not  to  be  reduced,  as  the  assignees  have  not  admitted 
the  receipt  of  the  £800.     The  defendant  had  no  right  to  raise  money  on  the  bill. 

Jervis,  Whateley,  and  J.  Henderson,  were  now  heard  in  support  of  the  rule. 
First,  the  depositions  were  not  in  this  case  evidence  to  prove  the  bankruptcy,  but  the 
plaintiff's  were  bound  strictly  to  prove  the  trading,  petitioning  creditor's  debt,  and  act 
of  bankruptc}'.  The  question,  no  doubt,  turns  on  the  construction  of  the  92nd  section 
of  the  Bankrupt  Act ;  the  true  test  is,  might  the  bankrupt  have  sued  if  the  bankruptcy 
had  not  intervened  1  and  it  is  agreed  that  that  question  is  not  to  be  tried  by  the 
record  alone,  but  the  circumstances  are  to  be  taken  into  consideration  :  Fox  v.  Mahoney, 
Kitchener  v.  Power.  But  there  is  no  case  in  which  the  depositions  have  been  held 
admissible  in  trover,  where,  there  having  been  no  conversion  in  the  time  of  the  bank- 
rupt, the  onlv  proof  of  a  conversion  after  the  bankruptcy  is  by  a  demand  of  the 
assignees,  and  a  refusal :  in  all  the  cases  cited  on  the  other  side,  there  was  an  actual 
conversion,  for  which  the  bankrupt  might  have  sued.  The  [581]  demand  and  refusal 
are  only  evidence  of  a  conversion  at  that  time.  If  it  be  said  there  was  an  actual 
conversion  by  the  defendant's  receipt  of  the  £800,  then  the  bill  is  satisfied  as  to  that 
amount.  [Ijord  Abinger,  C.  B.  It  is  a  conversion  of  the  whole.  If  I  give  a  man  a 
bill  for  a  specific  purpose,  and  he  goes  and  receives  money  upon  it,  that  is  a  conversion 
of  the  bill.]  The  defendant  was  bound  to  receive  the  money  when  due,  if  it  were 
tendered  to  him.  It  was  his  duty  to  present  the  bill  and  to  get  it  paid,  if  it  fell  due 
when    in    his    hands.     A   demand   and   refusal,  whether  the   latter   be  qualified  or 
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unqualified,  cannot  per  se  operate  as  an  actual  conversion.  A  conversion  means  an 
unautboi'ized  dealing  with  the  chattel  for  the  use  of  the  party  :  and  of  that  the  real 
owner,  be  he  Avho  he  may,  maj'  avail  himself.  But  the  mere  demand  by  the  assignees 
creates  no  such  right  of  action,  and,  if  the  fiat  weie  superseded,  would  not  gi\e  the 
bankrupt  a  right  to  sue,  because  the  demand  must  be  made  on  behalf  of  the  plaintiff 
in  the  suit.  The  defendant's  refusal  might  be  on  the  express  ground  that  he  kept  the 
property  for  the  bankrupt. 

Secondlj^,  the  bond  was  not  proved  to  have  been  so  cancelled  as  to  entitle  the 
plaintiffs  to  demand  possession  of  the  bill.  The  whole  of  the  evidence  is,  that  the 
bond  was  produced  with  the  seal  torn  off;  and  it  was  stated  by  the  bankrupt,  that 
his  brother,  John  Parker,  never  had  been  paid,  and  had  refused  to  execute  a  release. 
The  mere  taking  oft'  the  seal  from  a  deed  is  not  a  cancellation  ;  Shep.  Touch.  70 ; 
it  must  be  done  animo  cancellandi :  Pcrrott  v.  Perrott  (14  East,  423).  [Lord 
Abinger,  C.  B.  That  clearly  shews  that  it  is  a  question  of  evidence.]  Then  upon 
whom  is  the  onus  of  proving  how  and  under  what  circumstances  it  was  taken  off! 
Not  surely  upon  the  defendant,  who  is  a  mere  stakeholder.  It  is  not  a  matter  within 
his  knowledge,  but  within  that  of  the  obligee,  whose  duty  it  is  to  [582]  have  posses- 
sion of  the  instrument.  [Lord  Abinger,  C.  B.  The  defendant  sets  up  the  existence 
of  the  bond  as  the  ground  of  a  lien  ;  it  is  for  him,  therefore,  to  explain  that  which  is 
prima  facie  the  strongest  evidence  of  cancellation.]  It  ought  to  have  been  put  to  the 
jury  whether  John  Parker  had  given  up  the  bond  intending  to  release  the  debt.  If 
he  were  to  sue  the  bankrupt  to-morrow,  the  defendant  could  not  compel  him  to  plead 
his  bankruptcy. 

Thirdly,  the  damages  ought  to  be  reduced  to  the  sum  of  £800.  The  action  of 
trover  is  not  brought  for  the  recovery  of  the  specific  chattel,  but  in  the  alternative, 
for  damages,  and  the  estimate  of  the  damages  is  the  value  of  the  chattel.  Here  this 
bill  is  available  only  for  £800.  If  it  were  sued  upon,  the  plaintifts  might  be  met  with 
evidence  of  part  pavment. 

Lord  Abinger,  C.  B.  This  case  has  been  very  fully  and  ably  argued ;  but  I 
retain  my  opinion,  that  this  rule  cannot  be  sustained  on  any  of  the  points  which  have 
been  brought  before  us.  [His  Lordship  stated  the  facts  of  the  case,  and  continued  : — ] 
Several  objections  have  been  made  on  the  part  of  the  defendant.  The  first  is,  that 
the  jDroceedings  under  the  fiat  were  not  admissible  in  evidence  in  this  case,  but  that 
the  bankruptcy  ought  to  have  been  strictly  proved.  I  think,  however,  that  this 
objection  is  answered  by  a  reference  to  the  92nd  section  of  the  Bankrupt  Act ;  the 
effect  of  which  is  to  deprive  any  person  who  is  sued  by  the  assignees  of  a  bankrupt 
of  the  right  to  dispute  the  bankruptcy,  in  any  case  where  the  subject-matter  of  the 
action  is  such  that  the  bankrupt  might  have  sued  upon  it  but  for  his  bankruptcy. 
It  is  said,  however,  that  the  bankrupt  could  not  have  sued  here,  if  no  bankruptcy  had 
intervened,  all  the  other  circumstances  remaining  the  same.  But,  supposing  the  bond 
to  have  been  cancelled,  and  the  indemnit}'  satisfied,  would  not  the  bankrupt  have  had 
a  right  to  sue  for  this  bill  ?  My  [583]  brother  Parke  {a)  doubted  whether  this  demand 
and  refusal  would  be  evidence,  so  as  to  entitle  him  to  i-ecover  ;  and  I  agree  in  thinking 
that  it  would  not,  and  that  he  must  have  made  another  demand,  and  proved  another 
refusal.  But  still,  if  nothing  had  appeared  beyond  the  demand  and  refu.sal,  I  am  of 
opinion  that  the  case  would  be  within  the  statute,  the  bankrupt  and  his  assignees 
being  identified  in  interest  in  the  subject-matter  of  the  action,  and  that  a  stranger 
ought  not  to  be  allowed  to  dispute  the  bankruptcy,  which  the  bankrupt  himself  had 
not  disputed.  Where,  indeed,  the  party  claims  by  a  title  paramount  to  that  of  the 
assignees,  and  adversely  to  the  bankrupt,  then  they  must  strictly  prove  the  bank- 
ruptcy. Therefore,  if  the  case  rested  on  the  demand  and  refusal,  I  should  think  it 
was  within  the  statute,  although  undoubtedly  the  bankrupt  must  make  another 
demand  on  his  own  part  before  he  could  commence  his  action.  My  brother  Parke, 
however,  considered  that  there  was  quite  sutticient  evidence  of  an  actual  conversion. 
The  bill  was  deposited  with  the  defendant  for  a  special  purpose,  and  his  dntv  was  to 
hold  it  until  that  purpose  was  determined.  I  do  not  think  that  a  man  who  holds  a 
bill  for  a  particular  purpose  of  this  nature  has  a  right,  without  authority,  to  go  and 
receive   money  on   the   bill.     I  think,  therefore,  the   receipt   of   the  £800  was   an 

(a)  Parke,  B.,  was  present  during  the  argument  of  the  plaintiffs'  counsel,  on  the 
18th  November,  but  not  on  this  day." 
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actual  conversion  ;  so  that,  quacunque  via,  the  bankrupt  might  have  maintained  the 
action.     That  disposes  of  the  first  objection. 

In  the  second  place,  it  is  said  that  the  production  of  the  bond  in  a  cancelled  state 
(although  it  was  admitted  to  be  cancelled  by  the  defendant)  was  not  sufficient ;  but 
that  the  plaintifi's  ought  to  have  gone  further,  and  shewn  a  cancellation  with  the 
consent  of  John  Parker.  This,  however,  is  a  question  of  evidence  ;  and  can  it  be 
doubted  that  the  production  of  the  bond  with  the  seals  torn  off  was  [584]  prima  facie 
evidence  of  a  cancellation  ? — especially  when  it  was  proved  to  have  been  out  of  the 
hands  of  the  assignees  of  the  obligor.  I  think  that,  under  such  circumstances,  it  lay 
upon  the  defendant  to  rebut  that  evidence,  and  that  there  was  a  strong  case  to  go 
to  the  juiy  that  the  bond  was  in  fact  cancelled  by  the  desire  of  John  Parker ;  taking 
into  consideration,  moreover,  the  fact  that  it  was  produced  with  memoranda  annexed, 
which  also  had  been  held  by  John  Parker  for  his  own  benefit. 

The  third  question  is  only  as  to  the  amount  of  the  damages.  If  the  defendant 
will  liring  £800  into  Court,  and  deliver  up  the  bill,  the  verdict  may  he  entered  for 
a  nominal  sum  ;  but  be  converted  the  whole  bill,  and  the  plaintiffs  are  entitled  to 
lecover  the  value  of  the  whole  at  the  time  of  the  conversion.  The  defendant  cannot 
be  less  liable  for  having  destroyed  the  property  to  the  amount  of  one  half. 

GuRNEY,  B.  I  am  of  the  same  opinion  on  all  the  points.  I  think  the  depositions 
are  admissible  in  evidence ;  and  that  it  would  be  contrary  to  the  manifest  intention 
of  the  Bankrupt  Act  to  allow  a  stranger  to  dispute  the  bankruptcy  where  the  bankrupt 
himself  could  not.  With  respect  to  the  conversion,  it  was  quite  complete  at  the 
time  the  defendant  received  the  £800  ;  and  there  can  be  no  ground  for  reducing  the 
damages,  because  by  the  very  act  of  conversion  the  bill  was  deteriorated  in  value. 

ROLFE,  B.  I  did  not  hear  the  argument  on  the  part  of  the  plaintift's,  but,  as  far 
as  I  have  heard  the  case  to-day,  I  entirely  concur  in  my  Lord's  judgment.  The 
argument  as  to  the  evidence  of  cancellation  might  properly  enough  have  been  addressed 
to  the  jury,  but  it  is  impossible  to  say  that  the  production,  by  the  obligor,  of  the 
bond  in  a  cancelled  state,  is  no  evidence  of  a  cancellation  with  the  consent  of  the 
obligee. 

Kule  discharged. 

[585]  AcRAMAN  V.  Cooper  and  Another.  Exch.  of  Pleas.  Nov.  14,  1842. — 
Trover  for  two  receipts.  Plea,  that  before  and  at  the  time  when  &c.  the  defen- 
dants were  lawfully  possessed  as  of  their  own  property  of  the  same  receipts,  and 
that  being  so  possessed,  the  defendants  afterwards,  and  before  the^said  time 
when  &c.,  delivered  the  same  to  one  J.  D.,  to  be  kept  by  him  to  and  for  the  use 
of  the  defendants,  and  that  J.  D.  afterwards  and  before  the  said  time  when  &c., 
delivered  the  same  to  the  plaintiff;  and  that  afterwards  and  before  the  said  time 
when  &c.,  the  plaintiff  casually  lost  the  same  out  of  his  possession,  and  the  same 
bv  finding  came  to  the  possession  of  the  defendants  ;  and  that  the  defendants 
afterwards  refused,  upon  the  request  of  the  plaintiff,  to  deliver  the  same  to  the 
plaintift",  as  they  lawfully  might  for  the  cause  aforesaid,  which  is  the  same  con- 
version of  which  the  plaintifl'  has  complained : — Held,  that  the  plea  was  bad  for 
duplicity,  and  for  not  confessing  a  conversion. 

[S.  C.  2  Dowl.  (N.  S.)  495;  12  L.J.  Ex.  122.] 

Trover.  The  declaration  stated,  that  the  plaintiff  theretofore,  to  wit,  on  the  10th 
day  of  October,  1841,  was  lawfully  possessed,  as  of  his  own  property,  of  certain  goods 
and  chattels,  to  wit,  two  receipts,  each  of  the  said  receipts  purporting  to  be  a  receipt 
of  £10,500,  being  £35  per  share  of  300  shares  of  £100  each,  in  the  capital  stock  of 
a  Company,  known  as  the  Royal  Mail  Steam  Packet  Company,  and  two  scrip  receipts 
relating  to  money  paid  on  shares  of  the  said  Company,  two  other  scrip  receipts,  and 
two  other  pieces  of  paper,  of  great  value,  to  wit,  of  the  value  of  £2000  ;  and  being  so 
possessed,  the  plaintiti'  afterwards,  to  wit,  on  the  day  and  year  before  mentioned, 
casually  lost  the  said  goods  and  chattels  out  of  his  possession,  and  the  same  then 
came  to  the  possession  of  the  defendants  by  finding ;  concluding  in  the  usual  form. 

Plea,  that  before  and  at  the  said  time  when,  &c.,  in  the  said  declaration  mentioned, 
to  wit,  on  the  1st  day  of  June,  a.d.  1841,  the  defendants  were  lawfully  possessed  as 
of  their  own  property  of  two  receipts,  and  two  scrip  receipts,  which  are  the  same 
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two  receipts  aud  two  scrip  receipts  in  the  said  declaration  mentioned  ;  and  that,  being 
so  possessed,  the  defendants  afterwards,  and  before  the  said  time  when  &c.  in  the 
said  declaration  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  delivered  the 
same  to  one  John  Doe,  to  lie  kept  by  him  to  and  for  the  use  of  the  said  defendants ; 
and  that  the  said  John  Doe,  afterwards  aud  before  the  said  time  when,  itc,  in  the 
declaration  mentioned,  to  wit,  on  the  day  aud  year  last  aforesaid,  delivered  the  same 
two  receipts  aud  two  scrip  receipts  to  the  said  plaiiitifl';  aud  the  defendants  further 
say,  that  [586]  afterwards  and  before  the  said  time  when,  S^e.,  in  the  said  declaration 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  the  plaintitt'  casually  lost  the 
said  two  receipts  and  two  scrip  receipts  out  of  his  possession,  aud  the  same,  by  finding, 
came  to  the  possession  of  the  defendants  ;  and  that  the  defendants  afterwards  refused, 
upon  the  request  of  the  plaintiff",  to  deliver  the  same  to  him  the  plaiutifi',  as  they 
lawfully  might  for  the  cause  aforesaid,  and  which  is  the  same  conversion  in  the  said 
declaration  mentioned,  aud  of  which  the  plaiutifi'  hath  above  complained  against  the 
defendants.     Verification. 

Special  demurrer,  and  joinder  therein. 

The  following  points  were  marked  for  argument  by  the  plaintifl'.  That  the  plea 
neither  traverses  nor  confesses  and  avoids  any  allegation  in  the  declaration.  That  it 
contains  an  argumentative  denial  of  the  plaintift''s  title  only.  That  a  demand  and 
refusal  is  not  a  conversion  of  the  thing  refused,  but,  at  most,  only  evidence  ;  and  that 
such  a  refusal  by  a  party  who  is  the  real  owner,  and  in  actual  possession,  is  not  even 
evidence  of  a  conversion.  That  for  the  same  reason  the  colour  given  to  the  plaintifl" 
in  the  plea  is  bad.     That  the  plea  is  double  ;  and  that  it  is  wrongly  concluded. 

Kelly,  in  support  of  the  demurrer.  This  is  not  a  plea  giving  colour,  but  amounts 
to  an  argumentative  denial  of  the  allegation  in  the  declaration.  The  declaration 
alleges  "  that  the  plaintiff'  theretofore,  to  wit,  on  &c.,  was  lawfully  possessed  as  of  his 
own  property,  of  certain  goods  and  chattels,  to  wit,  two  receipts,"  &c.  Now  the  plea 
is  not  a  direct  denial  of  that  allegation,  but  the  defendants  say  that,  before  and  at 
the  time  of  the  conversion,  they  the  defendants  were  lawfully  possessed  of  the  goods. 
Then  it  alleges  that  which  may  amount  to  a  conver.sion,  and  then,  by  way  of  giving 
colour,  states  that  they  the  defendants  delivered  the  receipts  to  John  Doe  to  be  kept 
by  him  for  their  use,  and  [587]  afterwards  and  before  the  said  time  when,  &c.,  he 
delivered  the  same  to  the  plaintifl' ;  which  is  the  only  colour  given.  The  plea  then 
alleges,  that  the  plaintiflf  lost  the  receipts  out  of  his  possession,  aud  that  the  same 
came  to  the  defendants'  b}'  finding ;  aud  that  the  plaintiff'  demanded  the  same,  but 
that  they  the  defendants  refused  to  deliver  them,  as  they  lawfully  might.  This  is 
not  according  to  the  rules  of  pleading ;  for  in  giving  colour,  a  defendant  is  bound  to 
shew  a  possessory  title  in  the  plaintiff'  at  the  time  of  the  conversion.  If  that  is  not 
done,  the  defendant  must  take  issue  on  one  point.  Here  the  defendants  have  not 
shewn  a  possessory  title  in  the  plaintiff,  but  on  the  contrary,  have  shewn  that  the 
plaintiffs  had  not  such  title  at  all,  because  they  say,  that  before  the  conversion  the 
plaintiff  casuall\'  lost  the  receipts  out  of  his  possession.  Although  the  plaintiff'  once 
had  the  actual  possession  of  them,  that  possession  ceased  when  he  had  lost  them.  The 
plea  clearly  shews  that  at  the  time  of  the  conversion  the  plaintiff"  had  not  either  the 
actual  possession  or  the  right  of  posses.sion.  The  colour  must  be  a  continuing  colour 
down  to  the  time  of  the  conversion.  Com.  Dig.,  Pleader  (3  M.  41).  If  the  defendant 
pleads  false  matter,  the  colourable  title  must  exist  at  the  time  of  the  conversion.  In 
Morant  v.  Sign  (i  Mee.  &  W.  95),  which  will  perhaps  be  relied  upon  on  the  other  side, 
the  plea  shewed  an  actual  possession  in  the  plaintiff'  at  the  time  of  the  conversion.  The 
defendant  ought  to  have  pleaded  in  this  case  that  the  plaintiff"  was  not  lawfully 
possessed,  and  not  to  have  stated  facts  which  merely  go  to  shew  it  by  inference.  In 
Stephen  on  Pleading  (2nd  ed.,  245),  it  is  said,  "A  mere  possession  without  some  shew 
of  title  is  insufficient  in  law  to  give  such  colourable  right  against  the  true  owner.  In 
such  case  the  usual  and  regular  course  would  be  not  to  plead  in  confession  and  avoid- 
ance, but  to  adopt  the  general  issue,  not  guilty,  which  [588]  puts  the  plaintiff"'s  lawful 
possession  of  the  close  in  issue,  as  well  as  the  mere  fact  of  the  trespass."  But  further, 
the  plea  is  bad  for  duplicity,  inasmuch  as  it  amounts  to  a  denial  of  the  possession  at 
the  time  of  the  conversion,  and  at  the  same  time  professes  to  admit  a  conversion.  The 
defendants  say,  first,  "The  chattels  are  not  yours,  for  we  had  the  right  to  the  actual 
possession  ; "  and  then  they  say,  "  You  demanded,  and  we  refused  them  ;  and  that  is 
the  conversion  alleged."     The  plea  assumes  certain  facts,  which  do  not  shew  a  couver- 


606  ACRAMAN    t).  COOPER  lOM.  ScW.  589. 

sion  at  all.  The  defendants  ought  to  have  confessed  the  conversion  in  terms,  and 
then  Lave  avoided  it. 

Jervis,  contrii.  The  plea  is  good,  and  is  according  to  the  form  in  common  use.  It 
contains  nothing  which  is  inconsistent  with  the  allegations  in  the  declaration.  The 
declaration  shews  sufficient  title  to  enable  the  plaintiff  to  recover  the  receipts.  Then 
the  defendants  say,  "  That  is  ver}'  true,  but  before  you  were  possessed  of  them  we 
were,  and  we  gave  them  to  J.  D.  to  hold  for  us,  who  gave  them  to  you," — a  title  good 
as  against  all  the  world,  except  the  defendants ;  "  but  then  you  lost  and  we  found 
them,  and  refused  to  give  them  up,  as  we  lawfully  might."  There  is  no  distinction 
between  express  and  implied  colour.  In  trover,  it  is  sufficient  to  confess  a  temporary 
right  in  the  plaintiff.  In  liochwood  v.  Feasar  (Cro.  Eliz.  262),  which  was  an  action  of 
trover,  the  defendant  pleaded,  "  that  long  before  the  conversion  supposed  to  be,  J.  S. 
was  possessed  of  these  goods,  as  of  his  own  goods,  at  B.  in  Norfolk  ;  and  that  he, 
before  the  conversion  supposed,  did  casually  lose  them,  and  they  came  to  the  hand  of 
J.  Palmer,  by  trover,  who  gave  them  to  the  plaintitf,  who  lost  them  in  London  ;  and 
the  defendant  found  them,  [589]  and  afterwards  did  convert  them  to  his  own  use  by 
the  command  of  the  said  J.  S.,  as  it  was  lawful  for  him  to  do;  and  it  was  moved, 
that  this  is  no  plea,  for  it  amounts  to  the  general  issue.  But  all  the  justices  held  it  a 
good  plea,  for  it  confesseth  the  possession  and  property  in  the  plaintitf,  against  all  l3ut 
the  lawful  owner."  That  is  exactly  this  case.  There  the  plea  shewed,  that  the  plaintiff 
was  possessed  before  he  lost  the  goods  ;  and  there  is  a  note  to  that  case,  that  "  the  plea 
was  devised  by  Coke  to  alter  the  trial."  Kynnnrsley  v.  Barnard  (Cro.  Eliz.  5.54)  was 
trover  for  a  horse,  and  selling  him,  and  converting  the  money  to  the  defendant's  use. 
"  The  defendant  confesseth  that  it  was  the  plaintiff's  horse,  and  that  one  J.  C.  found 
and  delivered  him  to  the  defendant,  to  restore  upon  request ;  whereupon  he  redelivered 
him  to  the  said  J.  C.  before  the  action  brought,  absque  hoc  that  he  sold  him,  and 
converted  the  money  to  his  proper  use.  And  it  was  thereupon  demurred,  because  he 
ought  to  have  pleaded  the  general  issue,  and  he  could  not  traverse  the  conversion. 
But  all  the  Court  held,  although  it  be  doubted  in  the  books,  27  Hen.  S,  2,  .33  Hen.  8, 
■t  Edw.  6,  Bro.  'Action  sur  le  case,'  and  Dv.  121,  yet,  forasmuch  as  in  this  action  the 
substance  is  the  conversion,  and  without  it  the  action  cannot  be  founded,  that  it  well 
might  be  traversed.  But  in  regard  he  hath  here  traversed  the  conversion  of  the  money 
to  his  own  use,  which  is  not  materially  alleged  in  the  declaration,  but  is  superfluous, 
and  by  his  traverse  hath  made  it  to  be  part  of  the  issue,  the  traverse,  therefore,  is  ill 
in  that  point.  And  the  demurrer  being  upon  the  traverse,  it  was  adjudged  for  the 
plaintiff."  In  Holler  v.  Bush  (1  Salk.  39-4),  which  was  an  action  of  trespass,  the  defen- 
dant pleaded  that  the  horse  in  question  was  the  horse  of  J.  S.,  and  that  the  plaintiff 
took  and  impounded  it,  and  the  defendant  took  him  by  replevying,  &c. ;  [590]  and  in 
that  case  the  Court  held,  "  that  this  plea  was  no  more  than  the  general  issue,  for  it 
does  not  so  much  as  admit  a  possession  in  the  plaintiff,  for  the  taking  and  impounding 
gained  no  possession  to  the  plaintiff,  but  the  horse  was  thereby  only  in  custody  of  the 
law,  and  so  no  colour  of  action  in  the  plaintiff;  otherwise,  perhaps,  if  it  had  been 
cepit  et  detinuit."  That  case  was  decided  on  special  grounds,  and  it  is  no  authority 
against  the  defendants.  Moranl  v.  Sign  is  strongly  in  point ;  and  although  in  that  case 
there  was  an  allegation  that  the  defendant  took  the  goods  out  of  the  possession  of  the 
plaintiff,  it  is  necessary  only  to  allege  a  demand  and  refusal.  There  the  plea  was  held 
good,  though  the  demurrer  raised  the  very  same  objection  as  in  the  present  case.  In 
what  respect  was  that  plea  better  than  the  present?  It  alleged  that  the  oak  tree,  by 
severance,  became  the  defendant's  property  ;  and  that  is  clearly  in  form  like  the 
present  plea.  But  further,  the  plea  is  not  doable.  You  may  either  deny  the 
property,'or  you  may  admit  the  property  and  traverse  the  conversion.  Both  formerly 
were  included  in  the  general  issue ;  but  now,  without  denying  the  conversion,  you 
may  say  that  the  plaintiff  had  no  property,  and  but  a  bare  possession,  w-hich  would  be 
inoperative  against  the  defendant.  This,  in  fact,  is  a  special  plea  of  not  possessed. 
The  plaintiff  is  not  embarrassed  by  the  form  of  plea,  because  it  does  not  present 
various  issues. 

Kelly,  in  reply.  The  cases  cited  from  Cro.  Eliz.  w-ere  decided  on  other  grounds. 
That  of  Rockwood  v.  Fexsar  is  principally  relied  on.  Xow,  it  is  not  shewn  in  what  form 
that  case  came  before  the  Court,  but  it  does  not  appear  that  it  was  on  special 
demurrer.  [Parke,  B.  It  must  have  been  decided  on  demurrer.]  It  only  appears, 
in  terms,  that  it  was  on  some  motion  which  involved  the  cor-[591]-rectness  of  the  plea. 
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Besides,  it  is  at  variance  with  the  other  previous  cases.  In  Warde  v.  Blani  (Cro. 
Eliz.  146),  which  was  an  action  of  trover  for  corn  and  hay,  the  defendant  pleaded, 
"that  before  the  trover  he  was  seised  of  certain  hind  in  Burton,  in  the  county  of 
Stafford,  in  fee,  and  the  corn  and  hay  was  growing  upon  that  land,  and  he  cut  them 
as  his  proper  goods,  and  was  of  them  possessed  till  he  lost  them ;  and  they  came  to 
the  hands  of  the  plaintifJ'  by  trover,  and  he  lost  them  again  ;  and  thej'  came  to  the 
hands  of  the  defendant,  and  he  converted,  as  it  was  lawful  for  him  to  do."  That  is 
e.xactly  the  present  case.  The  plaintifl"  demurred  specially,  and  it  was  argued  for  him, 
"  that  the  plea  amounted  to  the  general  issue,  for  it  is  no  more  than  they  were  his 
proper  goods,  and  then  he  ought  to  plead  non  culp.  ;  and  if  it  be  a  plea,  he  ought  to 
traverse,  without  that  they  were  the  goods  of  the  plaintifT,  for  the  plaintiff  declareth 
that  they  were  his  proper  goods,  and  he  ought  to  answer  it."  For  the  defendant  it 
was  argued,  that  "  although  this  plea  amounts  but  to  a  general  issue,  yet  he  should 
not  have  deiiiurred,  but  ought  to  have  moved  the  Court  that  he  should  plead  another 
plea  or  a  nihil  dicit  be  entered  ;  for  demurrer  being  joined  upon  it,  this  is  confessed, 
and  then  it  is  to  be  adjudged  for  the  defendant.  But  the  Court  held,  that  inasmuch 
as  this  was  the  special  cause  shewn  upon  the  demurrer,  it  is  good,  and  then  shall  be 
.adjudged  for  the  plaintiff";  and  afterwards  the  plaintiff"  had  judgment."  There  the 
point  was  clearlj^  decided  on  special  demurrer,  but  in  the  subsequent  case  of  Eochmod 
V.  Feasar,  the  case  may,  at  all  events,  have  been  before  the  Court  on  general  demurrer, 
when  the  plea  would  be  good.  As  to  the  other  point,  the  plea  is  clearly  double. 
[Parke,  B.  The  plea  ought  to  be  good  by  way  of  confession  and  avoidance,  but  here 
the  defendant  does  not  confess  the  [592]  conversion.  In  substance  the  plea  is 
sutRcient,  but  it  is  informal.]  In  the  case  of  Earl  of  Manchester  v.  Vale  (1  Saund.  27), 
where  the  defendant  justified  the  trespass  with  cattle,  but  did  not  confess  it,  it  was 
held,  that  the  plea  being  bad  in  part,  although  it  justified  some  part  well,  was  bad  for 
the  whole.  This  is  really  not  so  much  matter  of  form  as  it  may  at  first  appear  to  be. 
Movant  v.  Sign  was  not  fully  argued,  and  counsel  had  leave  to  amend. 

Lord  Abinger,  C.  B.  When  a  ease  comes  before  us  on  demui'rer,  and  the  Court, 
without  hearing  counsel  on  both  sides,  express  an  opinion  which  induces  one  of  the 
counsel  to  pray  leave  to  amend,  I  should  be  glad  if  such  cases  were  not  reported, 
because  the  matter  is  terminated  by  the  discretion  of  the  counsel,  and  there  is  no 
solemn  judgment  of  the  Court.  I  think  it  would  be  well  if  such  cases  were  not 
reported  ;  I  do  not  mean,  however,  to  question  the  authority  of  the  case  of  Momnt  v. 
Siijn,  though  it  is  matter  of  observation  that  the  case  of  Warde  v.  Blunt  was  not 
noticed  in  the  argument ;  and  moreover,  the  particular  point  now  taken,  that  the  plea 
ought  to  allege  a  possession  of  the  property  at  the  very  time  the  conversion  took 
place,  was  not  urged  in  that  case.  It  is  not  necessary,  however,  to  question  the 
authority  of  that  decision,  for  we  are  of  opinion  that  this  plea  is  bad,  on  the  ground 
of  duplicity,  and  also  on  the  ground  that  it  does  not  confess  the  conversion.  Before 
the  new  rules,  where  a  defendant  in  trover  pleaded  specially,  the  plea  always  confessed 
the  conversion  in  the  manner  complained  of ;  so  also,  in  an  action  of  trespass,  you 
could  not  plead  a  special  plea  of  justification,  without  admitting  a  trespass.  This  plea 
does  not  confess  a  conversion,  but  it  attempts  to  set  up  a  denial  of  a  conversion,  hy  a 
special  statement  that  the  conversion  complained  of  was  a  demand  [593]  and  refusal, 
which  is  not  a  conversion,  but  only  evidence  of  a  conversion. 

Parke,  B.  I  am  of  the  same  opinion.  It  is  argued  that  the  plea  gives  proper 
colour ;  but  in  order  to  be  a  good  plea,  it  ought  to  amount  to  a  confession.  The 
matter  of  colour  gets  rid  of  the  objection  that  the  plea  amounts  to  the  general  issue, 
but,  then  it  ought  to  be  a  good  plea  by  way  of  confession  and  avoidance.  This  plea 
is  not  so,  because  there  is  no  confession  of  the  conversion  complained  of.  Moranf  v. 
Sif/n  is  certainly  not  of  the  same  authority  as  if  it  had  been  solemnly  decided,  after 
argument  by  the  counsel  on  both  sides ;  but  I  have  no  doubt  with  respect  to  the 
propriety  of  that  decision,  so  far  as  I  am  concerned.  The  present  case,  however,  is 
diff'erent ;  because,  in  the  first  place,  there  is  no  admission  of  the  conversion  complained 
of,  and  more  especially  because  the  matter  alleged  as  a  conversion  does  not  amount 
to  a  conversion  per  se,  but  is  only  evidence  of  a  conversion. 
GuKNEY,  B.,  and  Eolfe,  B.,  concurred. 
Judgment  for  the  plaintiff. 
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The  Parrett  Navigation  Company  v.  Robins.  Exch.  of  Pleas.  Nov.  14,  1842. 
— By  an  Act  of  Parliament,  6  &  7  W.  4,  c.  ci.  (local  and  personal),  certain  persons 
were  incorporated  for  the  purpose  of  improving  the  navigation  of  the  River 
Parrett,  and  they  were  therebv  empowered  to  take  tolls  in  respect  of  the  transit 
or  conveyance  of  goods  thereon  : — Held,  that  in  the  absence  of  any  express  enact- 
ment on  the  subject  in  the  act,  the  duties  of  the  company  were  confined  to  matters 
relating  to  the  navigation,  and  that  they  were  not  liable  for  the  sewerage  of  the 
river,  as  to  clear  away  weeds,  which,  though  injurious  to  the  adjoining  lands, 
were  no  detriment  to  the  navigation. 

[S.  C.  3  Railw.  Cas.  383 ;  12  L.  J.  Ex.  81.     Followed,  C'racknell  v.  TMford 
Carpm-atimi,  1869,  L.  R.  4  C.  P.  634.] 

This  was  an  action  of  trespass,  for  taking  four  tables  of  the  plaintiffs.  The  defen- 
dant by  his  plea  justified  the  taking  of  one  table,  on  the  ground,  that  the  plaintift's 
were  duly  fined  £1,  at  a  court  of  sewers  for  the  southern  division  of  the  county  of 
Somerset,  for  not  cutting  the  weeds  grow-[594]-ing  in  the  bottom  of  the  river  Isle, 
between  Muchelney-bridge  and  Muehelney-lock.  The  defendant  also  pleaded  three 
other  pleas,  in  which  he  stated  that  the  plaintiffs  were  duly  fined  £2  for  not  cutting 
the  weeds  growing  in  the  bottom  of  the  river  Parrett,  between  Thorney-bridge  and 
the  southern  boundary  of  the  borough  of  Langport  Eastover ;  £3  for  not  cutting  the 
weeds  growing  in  the  bottom  of  the  river  Parrett,  which  lies  within  the  borough  of 
Langport  Eastmore ;  and  £4  for  not  cutting  the  weeds  growing  in  the  bottom  of  the 
river  Parrett,  between  the  northern  boundary  of  the  borough  of  Langport  Eastover 
and  Hatha.  The  plaintiffs,  in  their  several  replications  to  these  pleas,  denied  that 
they  had  been  duly  fined,  whereupon  issue  was  joined.  The  facts  were  stated,  under 
a  Judge's  order,  for  the  opinion  of  the  Court,  in  the  following  case : — 

The  rivers  Isle  and  Yeo,  which  have  been  immemorially  navigable,  fall  into  the 
river  Parrett  a  little  above  Langport,  and  this  river,  which  has  also  been  immemorially 
navigable,  runs  through  Langport  and  Bridgewater  into  the  Bristol  Channel.  These 
rivers  drain  a  considerable  tract  of  country,  and  are  under  the  control  of  the  commis- 
sioners of  sewers  for  the  southern  division  of  the  county  of  Somerset,  who  cause  them 
to  be  viewed  frequently  by  their  officers,  and  who  present  to  the  courts  all  nuisances, 
annoyances,  and  impediments  therein.  Weeds  grow  up  from  the  bottom  of  the  rivers 
in  the  spring  of  the  year,  and  die  in  the  fall.  During  the  time  they  are  growing,  the 
water  is  buoyed  back  by  them,  and  after  much  rain  such  water  inundates  the  low 
lands  adjoining.  Some  of  these  weeds  have  immemorially  been  cut  at  different  times 
of  the  summer,  so  as  to  prevent  them  being  an  impediment  to  the  passage  of  the 
water.  The  neighbouring  lands  are  greatly  benefited  in  winter  by  the  floods,  and 
also  in  some  degree  in  ,dry  summers,  by  the  water  pounded  back  by  the  weeds.  The 
corporation  of  Langport,  who  hold  lands,  and  receive  the  rents  and  profits  of  them, 
have  the  exclusive  right  of  fishery  [595]  in  the  river  Parrett,  both  above  and  below 
the  town  of  Langport,  to  the  extent  of  the  bounds  of  the  borough  of  Langport,  which 
right  of  fishery,  together  with  the  lands,  they  have  held  prescriptively  from  the  Crown, 
but  not  as  parcel  of  or  as  annexed  to  the  manor;  and  the  Bishop  of  Bath  and  Wells, 
as  lord  of  the  adjoining  manor  of  Huish  Episcopi,  through  which  the  river  Parrett 
runs,  has  the  exclusive  right  of  fishery  above  the  borough  of  Langport,  to  the  extent 
of  his  manor.  The  corporation  of  Langport  ha\-e  always,  out  of  the  rents  and  profits 
arising  from  their  lands  and  otherwise,  cut  the  weeds  within  their  fishery.  The  weeds 
have  never  been  cut  in  the  river  Parrett  above  Langport,  nor  in  the  river  Yeo.  In 
the  river  Isle,  they  have  been  cut  by  the  occupiers  of  ancient  inclosures  opposite  to 
and  to  the  length  of  their  frontages,  as  far  as  the  middle  of  the  river.  Opposite  to 
the  common  moors,  the  occupiers  of  tenements,  to  which  right  of  stackage  in  the 
moors  belonged,  have  cut  specified  portions  of  the  weeds,  and  which  portions  were 
marked  by  posts  put  into  the  ground.  Below  Langport,  the  weeds  in  the  Parrett 
through  the  parishes  of  Curry  Rivell  and  Aller,  the  only  parishes  where  it  was  neces- 
sary to  cut  them,  were  from  beyond  the  time  of  living  memory  down  to  the  passing 
of  the  Poor  Law  Amendment  Act  (4  &  5  Will.  4,  c.  76),  cut  by  the  overseers  of  the 
poor  of  the  respective  parishes.  These  overseers  had  no  lands"  as  overseers,  and  the 
expenses  were  charged  in  their  accounts.  Since  the  passing  of  the  act,  these  expenses 
have  been  disallowed  by  the  auditors  of  the  union,  and  the  weeds  have  remained 
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uncut.  In  the  year  1836,  an  ;ict  6  &  7  Will.  4,  c.  ci.,  local  and  personal,  was  passed, 
intituled,  "  An  Act  for  improving  the  Navigation  of  a  portion  of  the  River  Parrett, 
and  for  making  a  Navigable  Canal  to  Barrington,  all  in  the  county  of  Somerset," 
under  which  the  Parrett  Navigation  Company,  constituted  by  that  act,  have  levied 
the  toll  thereby  authorized  to  be  taken,  and  have  erected  several  locks  across  the 
river  and  [596]  they  have  purchased  strips  of  land  abutting  upon  the  rivers  Isle  and 
Pairett  on  one  side  thereof,  throughout  the  whole  of  the  navigation,  for  making  a 
towing  path  on,  and  have  actually  formed  and  are  now  using  that  path.  They  have 
also  made  and  completed  various  improvements  in  the  navigation  of  the  Parrett,  and 
have  accelerated  and  improved  the  drainage  of  the  neighbouring  lands.  It  would  be 
rather  a  benefit  of  that  Company,  although  injurious  to  the  landowners,  to  leave  the 
weeds  uncut. 

Fines  of  £1,  £2,  £3,  and  £i  have  been  imposed  upon  the  Parrett  Navigation 
Company,  by  the  Court  of  sewers,  for  not  cutting  the  weeds  in  the  rivers  Isle  and 
Parrett,  as  follows,  viz.  : — The  fine  of  £1  for  not  cutting  the  weeds  in  the  river  Isle  ; 
the  fine  of  £2  for  not  cutting  the  weeds  in  that  part  of  the  river  Parrett  which  is 
above  Langport ;  the  fine  of  £'3  for  not  cutting  the  weeds  in  that  part  of  the  river 
Pairett  which  comprises  the  fishery  of  the  Langport  corporation  ;  and  the  fine  of  £4 
for  not  cutting  the  weeds  in  that  part  of  the  river  Parrett  below  Langport.  The 
whole  of  which  portions  of  the  rivers  are  comprised  in  the  Parrett  Navigation  Act. 

On  the  22nd  of  September,  1841,  at  the  sewers  court,  held  at  Langport,  it  was 
agreed  that  the  opinion  of  this  Court  should  be  taken  as  to  the  liability  of  the  Naviga- 
tion Company  to  cut  these  weeds,  and  the  power  of  the  commissioners  of  sewers  to 
compel  them  to  do  so  by  fine,  or  any  other  and  what  mode  ;  when  all  the  necessary 
proceedings,  and  the  levying  of  the  distresses,  were  to  be  admitted  to  have  been  made 
in  due  form,  so  as  to  bring  before  the  court  the  real  questions  of  the  liability  of  the 
Company  to  cut  the  weeds,  and  the  jurisdiction  of  the  commissioners  in  imposing  the 
fines,  which  questions  were  as  follows : — As  to  the  fines  of  £1  and  £2,  whether  the 
Parrett  Navigation  Company,  or  the  land-owners,  or  the  commissioners  of  sewers,  or 
all  or  any  two  and  which  of  them  jointly,  and  to  what  extent,  are  liable.  As  to  [597] 
the  fine  of  £3,  whether  the  Parrett  Navigation  Company,  or  the  Langport  corporation 
or  the  land-owners,  or  the  commissioners  of  sewers,  or  any  and  which  of  them,  and 
to  what  extent,  are  liable.  As  to  the  fine  of  £4,  whether  the  Parrett  Navigation 
Company  alone,  or  the  Parrett  Navigation  Company  and  the  land-owners  jointly,  and 
to  what  extent,  or  the  land-owners  alone,  or  the  overseers  of  the  poor,  or  the  commis- 
sioners of  sewers,  are  so  liable.  And  whether,  in  the  above  instances,  the  commissioners 
had  power  to  impose  fines  on  the  company,  or  to  compel  them  in  any  other  and  what 
mode  to  cut  the  weeds.  And  it  was  agreed,  that,  in  submitting  the  points  for  the 
opinion  of  the  Court,  it  should  be  left  to  the  Court,  if  they  should  think  fit  so  to  do,  to 
mark  the  liability  of  the  company,  (if  they  should  be  found  to  be  liable  at  all),  either 
solely  or  jointly,  by  dividing  the  fines ;  either  party  to  be  at  liberty  to  refer  to  any 
of  the  clauses  in  the  above  act  "  for  improving  the  navigation  of  a  portion  of  the  river 
Parrett,  and  for  making  a  navigable  canal  to  Barrington,  all  in  the  county  of  Somerset." 
The  plaintifl's'  points  marked  for  argument  wei-e,  that  they  were  not  subject  to  the 
obligation  of  cutting  the  weeds  growing  in  the  river  mentioned  in  this  case ;  and  that, 
at  all  events,  they  were  not  finable  for  any  omission  in  cutting  them. 

The  defendant's  points  were,  that  the  right  given  to  the  plaintiffs  by  6  Will.  4, 
c.  ci ,  (local  and  personal),  to  demand  and  receive  toll  in  respect  of  the  conveyance  of 
goods  on  the  rivers  Parrett  and  Isle,  was  such  a  beneficial  interest  in  those  rivers,  as 
to  render  the  plaintiffs  liable  to  the  burthen  of  cleansing  and  scouring  those  parts  of 
the  two  rivers  to  which  the  plaintitt's'  I'ight  extends. 

Cowling,  for  the  plaintifl's.  The  company  of  proprietors  are  not  liable.  They 
were  incorporated  for  the  particular  purpose  of  making  the  Parrett  a  navigable  river, 
and  of  [598]  constructing  a  canal.  The  preamble  of  the  act  of  Parliament  shews 
that ;  for  it  recites  those,  and  those  only,  as  the  objects  contemplated  by  the  legisla- 
ture;  and  the  3rd  section  enacts,  "that  the  said  company  shall  be  and  are  thereby 
authorized  and  required  to  make,  complete,  and  maintain  certain  improveraeuts  in  the 
navigation  of  the  said  river  Parrett,  as  may  be  necessary  to  secure  a  depth  of  three 
feet  of  water  in  some  part  of  the  stream  throughout  the  whole  course  of  the  said  river," 
&c.  There  is  no  express  direction  in  the  act  that  the  company  are  to  be  liable  to  cut 
these  weeds,  nor  by  implication  is  any  such  burthen  imposed  upon  them.     They  are 
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merely  to  do  such  things  as  are  essential  for  or  tend  to  the  improvement  of  the 
navigation  ;  to  defray  the  expense  of  which,  they  arc,  by  the  121st  section,  empowered 
to  take,  "tolls,  rates,  or  duties,"  for  tonnage.  The  73rd  section,  which  directs  the 
company  to  fence  oft"  &c.  lands  adjoining  the  towing  path,  enacts,  that  "in  case  the 
said  company  shall  make  use  of  the  present  embankments  of  the  said  river  Parrett,  or 
of  any  river  or  stream  which  falls  into  the  same,  for  such  towing-paths  or  other  works, 
they  shall  thenceforward  be  liable  to  the  future  repairs  of  such  part  of  the  banks  as 
thcv  may  use  as  aforesaid."  Under  that  section,  the  company  would  clearly  not  be 
liable  to  repair  any  part  of  the  banks  not  used  by  them,  but  according  to  the  argument 
on  the  other  side  they  must  be  so  now.  The  company  have  a  discretionary  power, 
under  certain  restrictions,  to  allow  the  water  to  come  up  the  river,  and  in  the  event 
of  any  damage  arising  therefrom  to  the  adjoining  lands,  they  are  made  responsible. 
But  there  is  no  direction  to  be  found  in  the  act  as  to  the  matter  in  question,  and 
therefore  the  charge  of  clearing  away  the  weeds  must  remain  with  tho.se  to  whom  it 
originally  belongeii. 

Manning,  Serjt.,  for  the  defendant.  A  common-law  obligation  rests  upon  persons 
having  power  to  navigate  a  [599]  river,  to  cleanse  and  scour  it,  inasmuch  as  the}'  have 
the  benefit  of  the  navigation.  In  the  Book  of  Assize,  37,  pi.  10,  there  is  the  following 
passage: — "Commission  fuit  ag  al  eerteines  gents  denquit  dun  river  que  fuit  estopp 
a  le  anusans  de  pais,  &  per  qux  &  en  que  def.  fuit  estopp  &  per  enqst  fuit  trouve  q  il 
fuit  estopp  per  cause  de  non  user  puis  la  prim  pestilence,  &  q  il  naii  pas  este  mondi^  de 
teps  done  memoi^  ne  court,  ne  q  nul  devoit  ceo  mondi^  de  droit,  mes  ils  disont  ousti^ 
que  L'abbe  de  D.  avoit  seignioury  dun  part  per  le  ewe,  &  le  countee  de  H.  dauter  part, 
&  q  ils  avoient  pischerie  en  in  la  river,  &  q  iiij  villes  &  nosme  lour  nosmes  avont  lour 
passage  en  mesm  la  riv  pour  lour  easemet ;  &  ce  fsentmet  fuit  maude  en  bank  le  Roy, 
&  hors  de  ceo  record  issist  bi^e  a  distr  L  abbe  &  le  cofltee  &  aux  y  les  iiij  villes,  de 
rndi',  per  q  ils  ne  duissent  mondei^  ceo  fosse  &c.  &  L  abbe  &  la  countee  viendront,  & 
dis  q'l5  ne  duissent  esti'  charge,  depuis  q  fuit  trove  per  rri  la  pres  q  nul  de  droit  duist 
mondi'  le  riv  &  a  pluis  fort  q'l  quit  estre  pris  touts  les  villes  q  avont  comon  passage 
&  easemet  de  in  la  riv  duissent  ceo  monder.  Greene.  donq5  vous  ne  dedites  pas  q  vos 
naves  pischer  illonques  et  issuit  ceo  est  profit,  et  saches  de  cert  q  en  cas  si  soit  trove  q 
les  villes  nout  my  lour  passage  en  eel  rives,  que  vous  deux  serra  charge  del  mondi~ 
entierment;  &  sic  ad  judicium,  &c."  Here  the  plaintiffs  have  the  benefit  of  this 
navigation,  and  are  empowered  to  take  the  toll,  and  therefore  they  are  liable  to  cleanse 
the  river.  It  matters  not  whether  they  are  solely  liable,  or  whether  other  persons  are 
liable  with  them,  because  if  they  are  liable  at  all,  they  are  finable  under  the  statute  of 
23  Hen.  8,  e.  5,  which  gives  the  commissioners  of  sewers  jurisdiction  :  Year  Book, 
32  Edw.  2,  fol.  1,  pi.  2.  In  the  case  of  The  Bejmirs  of  Bridges,  die.  (13  Rep.  33),  it  is 
said,  "  He  who  hath  the  land  adjoining  ought  of  common  right,  without  pi'cscription, 
to  scour  and  cleanse  the  ditches  next  to  the  way  to  his  land,  and  [600]  therewith 
agreeth  the  book  of  8  Hen.  7,  5.  But  he  who  hath  land  adjoining,  without  prescrip- 
tion, is  not  bound  to  repair  the  way.  So,  of  a  common  river ;  of  common  right,  all 
who  have  ease  and  passage  by  it,  ought  to  cleanse  and  scour  it;  for  a  common  river  is 
as  a  common  street,  as  it  is  said  in  22  Ass  and  37  Ass.  10.  But  he  who  hath  land 
adjoining  to  the  river  is  not  bound  to  cleanse  the  river,  unless  he  hath  the  benefit  of 
it,  scil,  a  toll  or  a  fishery,  or  other  profit."  That  is  an  express  authority,  as  here 
these  places  have  the  benefit  of  a  toll  upon  the  river.  In  Warren,  v.  Dix,  (3  Car.  &  P.  71), 
a  jury  impanelled  to  inquire  and  present  at  a  court  of  commissioners  of  sewers,  pre- 
sented that  A.  was  benefited  by  the  sewers ;  and  he  received  a  summons  to  shew 
cause  why  he  should  not  pay  ;  he  neglected  to  traverse  the  presentment,  and  a  distress 
was  levied  for  the  amount  of  the  rate  ;  and  it  was  held  at  Nisi  Prius  that  these  facts 
were  a  justification  in  an  action  of  trespass  for  taking  the  distress,  as  the  presentment, 
if  duly  made,  and  not  traversed,  justified  the  commissioners  in  issuing  the  warrant 
of  distress.  That  shews  that  where  the  commissioners  have  jurisdiction,  they 
may  fine. 

Cowling,  in  reply.  There  is  no  general  rule  of  law  which  imposes  this  duty  of 
cleansing  the  river  upon  the  company,  as  arising  out  of  the  right  to  take  toll,  and 
therefore  the  liability,  if  any,  must  arise  out  of  the  act  of  Parliament.  In  The 
Lancaster  Cunal  Company  v.  Parnahy  (11  Ad.  &  Ell.  230,  242),  Tindal,  C.  J.,  in  deliver- 
ing judgment  in  the  Court  of  Exchequer  Chamber,  says,  "The  principal  objection  in 
this  case  was,  that  the  clause  recited  in  the  declaration,  and  which  is  therein  stated  to 


lOM.  &W.  601.  TOBIN    r.  CRAWFORD  Gil 

have  cast  a  duty  on  the  company  to  remove  the  obstruction  caused  by  the  sunken  boat, 
was  not  obligatory,  but  was  an  enabling  or  permissive  clause  only.  And  we  are  all  of 
that  opinion.  Neither  the  clause  reoitud,  [601]  nor  anything  in  the  act  of  Parliament 
contained,  imposes  such  a  duty  on  the  defendants  below  :  and  the  allegation  in  the 
declaration,  as  to  the  duty  of  the  company,  seems  to  have  been  founded  on  a  mistake 
as  to  the  true  meaning  and  efl'ect  of  that  clause."  To  impose  any  such  liability  as 
that  contended  for  would  be  a  great  hardship  upon  the  company.  It  is  found  here 
that  the  cutting  of  the  weeds  would  be  injurious,  and  it  is  not  said  that  the  weeds 
were  any  nuisance  to  any  one.  Suppose  the  owners  of  the  adjoining  land  were  liable 
rationc  tcnurrc  to  cut  these  weeds,  this,  being  an  allirmative  act,  would  not  take  away 
their  liability.  There  is  nothing  in  the  act  which  shews  an  intention  to  cast  this 
liability  upon  the  company,  and  there  is  no  general  rule  of  law  which  applies  to  it. 
The  company  are  therefore  not  liable. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  the  Court  of  Sewers  cannot  enforce 
these  tines  on  the  plaintiff's.  It  appears  to  me  that  the  act  of  6  &  7  Will.  4,  c.  101, 
so  far  as  it  relates  to  the  river  Parrett,  was  passed  for  the  purpose  of  improving  the 
navigation  of  a  portion  of  that  river,  and  gave  toll  to  the  company  of  proprietors  for 
that  purpose.  The  company  have  a  right  to  do  whatever  is  essential  for  carrying  out 
the  purposes  of  the  act ;  but  it  does  not  charge  them  wdth  any  liability  in  respect  of 
matters  not  essential  for  the  improvement  of  the  navigation  ;  and  the  case  expressly 
states  that  it  will  be  for  the  benefit  of  the  company  to  leave  the  weeds  alone.  Even 
supposing  that  the  parties  who  take  toll  on  a  river  are  liable  at  common  law  to  cleanse 
it,  still  here  the  toll  is  given  for  the  purposes  of  the  navigation,  and  the  omission  com- 
plained of  is  beneficial  for  the  company  ;  and  I  cannot  conceive  how  they  can  be  liable 
to  a  tine  for  acting  as  the  legislature  has  directed. 

Parke,  B.  The  simple  question  is,  what  is  to  be  done  under  the  act  of  Parliament 
for  the  toll  which  it  authorizes  [602]  the  company  to  takel  We  must,  therefore, 
inquire  from  whom  the  company  are  to  take  toll,  and  for  what  purposes  it  is  imposed 
by  the  act  of  Parliament.  Now,  looking  to  the  121st  section,  1  think  it  is  clear  that 
the  act  authorizes  them  to  take  toll,  not  with  an}'  view  to  sewerage,  but  entirely  with 
a  view  to  render  the  river  navigable.  No  doubt  it  is  their  duty  to  do  all  such  things 
as  are  essential  for  the  proper  navigation  of  the  rivei-.  That  duty  they  have  pei'formed  ; 
and  it  seems  to  me,  on  this  short  ground,  that  the  commissioners  of  sewers  have  no 
jurisdiction  to  impose  these  fine.s.  As  to  the  common-law  lialiility,  the  plaintiffs  may 
be  bound  at  common  law  to  do  whatever  is  requisite  for  the  navigation  ;  but  here  it 
is  sought  to  impose  a  fine  in  respect  of  an  act  of  omission,  the  performance  of  which 
would  be  a  detriment  to  the  navigation. 

GuRNEY,  B.,  concurred. 

KoLFE,  B.  The  company  have  not  an  exclusive  right  of  navigation,  but  all  persons 
may  navigate  the  river  on  payment  of  I'casonable  toll. 

Judgment  for  the  plaintiffs. 

ToBiN  V.  Crawford  and  Others.  Exch.  of  Pleas.  Nov.  24,  1842. — On  the  trial 
of  a  cause  in  which  there  were  several  issues,  the  plaintiff'  had  a  general  verdict, 
leave  being  reserved  to  the  defendants  to  move  to  enter  a  nonsuit,  or  a  verdict 
for  the  defendants.  A  rule  was  obtained  accordingly,  and  thereupon  it  was  agreed, 
at  the  suggestion  of  the  Court,  that  the  facts  should  be  stated  in  a  special  case 
for  the  opinion  of  the  Court.  On  the  argument  of  the  case,  the  Court  gave  judg- 
ment for  the  defendants,  and  the  verdict  was  accordingly  entered  for  them,  and 
this  judgment  was  afterwards  affirmed  on  error  in  the  Exchequer  Chamber : — 
Held,  that  the  defendants  were  entitled  to  the  costs  of  the  trial ;  and  that  although 
one  of  the  issues  was  given  up  by  them  at  the  trial. 

[S.  C.  2  Dowk  (N.  S.)  541  ;  12  L.  J.  Ex.  77.] 

This  was  an  action  of  assumpsit  for  freight,  to  which  the  defendants  pleader!,  first 
non  assumpserunt ;  secondly,  a  special  plea,  to  which  there  was  a  demurrer;  and 
thirdly,  a  special  custom  of  trade  at  Liverpool.  The  issues  in  fact  were  [603]  tried  at 
the  Liverpool  Summer  Assizes,  1837,  when  the  plaintifl'  had  a  verdict  on  l)otli  issues, 
damages  7411.  4.s  5d.,  leave  being  given  to  the  defendants  to  move  to  enter  a  nonsuit, 
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or  a  verdict  for  them.  The  plaintiff  had  judgment  also  on  the  demurrer.  The  defen- 
dants subsequently  moved  pursuant  to  the  leave  reserved  at  the  trial,  and  obtained 
a  rule  accordingly.  On  cause  being  shewn,  it  was  suggested  by  the  Court,  and 
agreed  by  the  ])arties,  that  the  facts  should  be  turned  into  a  special  case,  with 
liberty  to  either  party  to  turn  the  case  into  a  special  verdict.  The  special  case  was 
argued  in  Easter  Term,  1839  (5  M.  &  W.  23.5),  when  the  Court  gave  judgment  for 
the  defendants,  and  the  verdict  was  accordingly  entered  for  them  on  the  first  and 
third  issues.  The  plaintiff  thereupon  turned  the  case  into  a  special  verdict,  and 
brought  a  writ  of  erroi',  and  on  argument  in  the  Exchequer  Chamber,  the  judgment 
of  this  Court  was  affirmed  (9  M.  &  W.  53).  On  taxation,  the  Master  allowed  the 
defendants  the  costs  of  the  trial. 

Ellis  having  obtained  a  rule  calling  upon  the  defendants  to  shew  cause  why  the 
Master  should  not  review  his  taxation,  and  why  he  should  not  be  directed  to  allow  the 
plaintiff  the  costs  of  the  trial  of  the  issues  in  fact,  or  that  such  costs  be  disallowed  to 
the  defendants, 

W.  H.  Watson  now  shewed  cause.  The  leave  reserved  at  the  trial,  and  the  subse- 
quent entry  of  the  verdict  for  the  defendants,  places  them  in  precisely  the  same 
situation  as  if  the  verdict  had  been  found  for  them  on  the  trial.  The  Coui't  called 
upon 

Ellis  to  support  the  rule.  If  the  rule  had  been  argued,  there  could  nnt  have  been 
a  nonsuit  or  verdict  for  the  defendants,  but  only  a  new  trial,  for  the  plaintiff  gave  evi- 
[604]-dence  vi'hich  entitled  him  to  have  the  case  submitted  to  the  jury.  Besides,  there 
was  an  issue  joined  on  the  custom,  which  was  abandoned  by  the  defendants.  Thomas 
V.  Hawkes  (9  M.  &  W.  53)  is  in  point.  There,  after  verdict  for  the  plaintifi",  and  a 
rule  for  a  new  trial  granted,  the  parties  agreed  to  a  reference,  the  costs  to  abide  the 
event.  The  arbitrator  found  for  the  defendant,  yet  the  Court  held  that  he  was  not 
entitled  to  the  costs  of  trial.  The  only  distinction  between  that  case  and  the  present 
is,  that  here  the  rule  was  obtained  to  enter  a  verdict  for  the  defendant;  but  that,  for 
the  reasons  already  mentioned,  makes  no  real  difference. 

Lord  Abinger,  C.  B.  Here  the  rule  granted  by  the  Court  was  to  enter  a  nonsuit, 
or  a  verdict  for  the  defendant :  on  that  rule  the  Court  had  power  to  do  either,  but 
for  the  sake  of  convenience,  the  facts  were  stated  in  the  form  of  a  special  case,  on 
which  the  same  result  followed,  namely,  a  judgment  for  the  defendants.  I  think, 
therefore,  that  on  the  verdict  being  entered  for  the  defendants  under  the  judgment  on 
the  special  case,  the  plaintiff  was  liable  to  the  costs  of  the  trial. 

Parke,  B.  The  leave  reserved  to  enter  a  verdict  for  the  defendants  makes  the 
difference  between  this  case  and  those  of  Thomas  v.  Hawkes  and  Jolliffe  v.  Mundy 
(4  M.  &  W.  502). 

Gurney,  B.,  and  Eolfe,  B.,  concurred. 

Rule  discharged. 

[605]  Pryme  v.  Titchmarsh.  Exch.  of  Pleas.  Nov.  24,  1842. — A  cause  was  tried 
under  a  writ  of  trial  directed  to  the  sheriff  of  Cambridgeshire,  by  a  jury  of  persons 
resident  in  the  town  of  Cambridge,  none  of  whose  names  were  on  the  jury  list 
for  the  county  ;  but  as  it  appeared  that  the  defendant's  attorney  had  seen  and 
looked  over  the  list  of  jurors  before  they  were  sworn,  and  had  expressed  himself 
satisfied,  the  Court  held  that  the  defendant  was  thereby  precluded,  after  verdict 
for  the  plaintiff,  from  objecting  to  the  irregularity. — Quasre,  whether  there  is  any 
right  of  challenge  of  jurors,  on  the  tiial  of  a  cause  under  a  writ  of  trial. 

[S.  C.  2  Dowl.  (N.  S.)  474  ;  12  L.  J.  Ex.  45.] 

This  was  an  action  of  debt,  which  was  tried  before  the  undersheriff  of  Cambridge- 
shire on  the  6th  October,  1842,  when  the  plaintiff  had  a  verdict,  damages  31.  7s. 

On  a  former  day  in  this  term,  Cleasby  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a  new  trial  had,  on  affidavits 
which  stated,  that  during  the  trial  the  defendant  came  into  Court,  and  finding  that 
one  of  the  jurymen  was  the  same  person  who  had  served  him  with  process  in  the 
action,  he  informed  his  attorney  thereof  :  no  objection,  however,  appeared  to  have 
been  made  at  that  time.  It  was  subsequently  discovered  that  the  jury  who  tried  the 
cause  were  all  persons  resident  in  the  town  of  Cambridge,  and  that  none  of   their 
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names  was  in  the  jury  list  for  the  county.  Farmer  v.  Mtmnlforf  (S  M.  it  W.  ifiO)  was 
cited  to  shew  that  this  wa.s  irrogukir.  An  affidavit  filed  in  opposition  to  liio  rule 
stated  that  the  defendant's  attorney  had  liecn  shewn  the  list  before  the  juiy  were 
sworn,  had  looked  over  it,  and  had  expressed  himself  satisfied. 

Macaulay  now  shewed  cause.  The  statute  3  &  4  Will.  4,  c.  42,  s.  17,  which  gives 
the  Court  or  a  Judge  the  power  to  direct  issues  joined  in  certain  actions  to  be  tried 
before  the  sheriff'  of  the  county  where  the  action  is  brought,  &c.,  directs  that  a  writ 
shall  issue  to  the  sheriff,  commanding  him  "to  try  such  i.ssue  or  issues  by  a  jury  to  bo 
summoned  b}'  him,"  Ac.  How  does  it  appear  that  the  jury  so  summoned  in  this  case 
was  not  a  jury  empowered  by  law  to  try  the  issue?  There  is  nothing  in  the  affidavits 
to  [606]  shew  that  the  jurors  had  not  the  qualification  required  by  the  Jury  Act, 
6  Geo.  4,  e.  50,  s.  1.  The  1.3th  section  of  that  act  requires  that  the  venire  facias  shall 
direct  the  sheriff  to  return  "twelve  good  and  lawful  men  of  the  body  of  his  county, 
qualified  according  to  law;"  and  section  14  requii'cs  the  sheriff  to  return  "the  names 
of  men  contained  in  the  jurors'  book  for  the  then  current  year,"  &c  :  with  a  proviso, 
that  if  there  shall  be  no  jurors'  book  in  existence  for  the  current  year,  it  shall  be 
lawful  to  return  the  jurors  from  the  jurors'  book  for  the  year'  preceding.  It  is  sub- 
mitted, first,  that  this  is  a  direction  to  the  sheriff  upon  a  matter  to  which  the  vvrit  of 
trial  has  no  relation  whatever  :  but  secondly,  supposing  it  to  refer  to  the  summons  on 
a  writ  of  trial,  these  affidavits  do  not  sufficiently  shew  that  the  names  of  the  jurors 
were  not  in  the  jurors'  book  for  the  current  year.  They  may  be  in  some  book  which 
the  sheriff  is  authorized  to  use.  The  jury  lists  may  mean  those  which  were  revised  in 
the  month  of  September,  under  the  6  Geo.  4,  c.  50,  s.  10. 

But  fiu'ther,  t'.iis  objection,  if  it  existed,  was  waived  liy  the  acquiescence  of  the 
defendant's  attorney,  who,  knowing  the  persons  who  composed  the  jury,  looked  over 
the  list  and  expressed  his  satisfaction  with  them.  He  does  not  state  that  he  did  not 
then  know  the  disqualification  now  alleged  against  them.  On  this  subject,  the  case 
of  Rerjina  v.  The  South  Holland  Drainage  Committee  Men  (8  Ad.  &  E.  429  ;  1  P.  &  D.  79) 
is  in  point.  [Lord  Abinger,  C.  B.  If  the  attorney  had  not  expressed  his  satisfaction 
with  the  list,  the  sheriff  might  have  summoned  other  persons.] 

Cleasby,  contnV  There  could  be  no  waiver  of  the  objection,  unless  the  attorney 
knew  the  circumstances  of  the  case ;  and  there  is  nothing  on  the  affidavits  to  shew 
that  [607]  he  knew  the  jurors  were  not  on  the  list.  He  had  a  right  to  assume  that 
the  due  course  of  law  had  been  observed.  In  Farmer  v.  Mountfort,  there  was  no  such 
denial  of  knowledge  as  is  required  here.  [Parke,  B.  The  proceedings  may  be  avoided 
if  3'ou  object  at  the  proper  time  and  place,  whereas  here  j'ou  acquiesce.]  Not  with 
knowledge.  [Parke,  B.  It  is  immaterial  whether  with  or  without  knowledge, 
because  you  agree  to  take  that  jury.]  But  how  could  the  objection  be  waived?  The 
party  has  here  no  right  of  challenge  ;  and  this  is  a  writ  giving  the  sheriff  a  particular 
authority,  which  if  it  be  not  followed,  the  proceeding  is  void  altogether.  On  writs  of 
inquiry,  and  generally  in  proceedings  before  the  sheriff,  there  is  no  right  of  challenge. 
[Parke,  B.  If  there  be  no  right  of  challenge,  that  is  a  reason  why  you  ought  to  take 
the  objection  at  the  earliest  possible  period.  You  ought  to  make  inquiry  before  you 
submit  to  have  the  case  tried  by  that  jury ;  but  if  you  do  so  submit,  you  are  bound.] 

Lord  Abinger,  C.  B.  I  do  not  pionounce  any  definitive  opinion  whether  the 
.sheriff  was  bound  to  take  the  jury  from  persons  whose  names  are  in  the  jury  list ;  but 
I  found  my  opinion  on  the  other  ground,  that  the  defendant  is  precluded,  after  his 
acquiescence  at  the  trial  by  his  attorney,  from  saying  that  the  cause  was  not  tried  by 
a  pro])er  jury.  He  was  bound  to  make  inquiry,  if  he  meant  to  take  advantage  of 
such  an  objection. 

Parke,  B.  I  am  of  the  same  opinion.  It  is  not  necessary  to  decide  whether  the 
sheriff  was  bound  to  take  a  jury  from  the  jury  book,  nor  whether  on  a  writ  of  trial 
there  is  any  right  of  challenge  ;  the  latter  point,  especially,  might  require  considera- 
tion. It  is  quite  sufficient  to  .s.iy,  that  the  party  ought  to  take  such  an  objection  at 
the  earliest  period,  and  to  make  inquiry  into  the  circumstances.  It  would  be  altogether 
unjust  to  allow  him  to  lie  by  and  take  [608]  the  chance  of  a  verdict,  and  then  come 
and  set  aside  the  proceedings,  on  an  objection  such  as  this,  with  respect  to  which  he 
had  the  means  of  knowledge  ;  more  especially  when  it  appears  that  he  actually 
approved  of  the  jury  who  tried  the  cause. 

Gurney,  B.,  and  Eolfe,  B.,  concurred. 

Rule  discharged,  with  costs. 
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Doe  d.  Daniei.l  and  Others  v.  Woodroffe.  Exch.  of  Pleas.  Nov.  24,  1842. — 
By  marriage  settlement,  purporting  to  be  made  in  pursuance  of  articles  recited 
in  it,  an  estate  was  conveyed  to  the  husband  and  wife,  and  the  heirs  of  their 
bodies  : — -Held,  that  they  thereby  became  tenants  in  tail  special,  and  that  a  court 
of  law  could  not  construe  the  deed  as  making  them  tenants  for  life,  with  remainder 
to  their  issue  in  tail,  even  supposing  that  such  be  the  construction  to  be  put  upon 
the  articles  by  a  court  of  equity. — An  estate  being  limited  by  marriage  settle- 
ment to  the  use  of  A.  and  his  wife,  and  the  heirs  of  their  bodies,  and  A.  having 
died,  leaving  his  widow  and  three  children,  viz.  G.  an  only  son  and  L.  and  H. 
daughters,  the  widow,  in  1735,  by  deed  poll,  in  considei'ation  of  an  annuity  granted 
to  her  by  her  son,  and  of  natural  affection,  "  granted,  surrendered,  and  yielded 
up"  the  estate  in  question  to  the  son  in  fee  ;  and  he  afterwards,  during  her  life, 
suffered  a  recovery.  The  widow  died  in  1767;  G.  died  without  issue  in  1779, 
having  devised  the  estate  to  trustees  to  secure  the  payment  of  an  annuity  to  W., 
the  only  son  of  his  sister  L.  (who  was  then  dead),  and  subject  thereto  to  B.  the 
eldest  son  of  W.,  for  his  life,  with  remainder  to  the  defendant,  his  second  son. 
In  1790,  B.  entered,  on  his  father's  death,  into  possession  of  the  entirety  of  the 
estate,  claiming  under  the  will  of  G.,  and  subsequently  did  various  acts  in  the 
character  of  devisee  for  life;  in  1814  be  suffered  a  recovery  of  one  moiety,  and 
in  1816  conveyed  the  entirety  of  the  estate  to  mortgagees  in  fee.  In  1818,  M., 
the  descendant  of  the  other  co- parcener,  H.,  at  the  request  of  B.  suffered  a  recovery 
of  a  moiety,  which  it  was  declared  should  enure  (subject  to  a  term  to  secure  a  sum 
of  money  to  M.)  to  the  use  of  B.'s  mortgagees. — Held,  first,  that  the  deed-poll  of 
1735  operated  as  a  covenant  to  stand  seised,  and  created  a  base  fee,  determin- 
able by  the  entry  of  the  issue  in  tail : — Secondl}',  that  although  G.,  being  estopped 
by  the  recovery  suffered  by  him,  was  not  remitted  to  the  estate  tail,  yet,  for  the 
same  reason,  no  right  of  entry  accrued  until  his  death,  and  therefore  the  period 
of  twenty  years,  for  the  operation  of  the  statute  of  limitations  against  the  issue 
in  tail,  was  to  be  calculated  from  his  death  in  1779,  and  not  from  the  death  of  his 
mother  in  1767;  consequently,  that  the  entry  of  B.  (in  1790)  was  not  barred  by 
lapse  of  time  : — Thirdly,  that  although  B.  entered  under  the  will,  and  indicated 
an  intention  to  take  the  estate  under  it  for  his  life  only,  this  intention  was 
immaterial,  and  he  was  i-emitted,  nolens  volens,  as  to  his  moiety,  to  the  original 
estate  tail,  which  was  barred  by  the  recovery  of  1814  :  and — Fourthly,  that  either 
his  possession  enured  to  the  benefit  of  his  coparcener  M.,  so  as  to  render  the 
recovery  of  1818  effectual  as  to  the  other  moiety,  or  operated  to  confer  on  }iim, 
B.,  an  estate  in  fee  by  wrong,  which,  being  conveyed  to  the  mortgagees  in  1816, 
gave  them  a  good  title  against  the  defendant,  who  claimed  as  devisee  under  the 
will  of  G. 

[S.  C.  12  L.  J.  Ex.  147  :  affirmed,  15  M.  &  W.  769,  and  in  House  of  Lords, 

2  H.  L.  Cas.  811.] 

This  was  an  action  of  ejectment,  on  eight  demises,  for  the  recovery  of  lands  in  the 
county  of  Surrey ;  the  first  demise  being  by  J.  F.  N.  Daniell,  F.  B.  Long,  P.  Le  Geyt, 
[609]  and  N.  H.  Nugent;  the  second  by'W.  J.  J.  Drury ;  the  third 'and  fourth  by 
H.  VV.  Seaton  ;  the  fifth  and  sixth  by  W.  H.  Colyer  and  J.  Golyer  ;  and  the  seventh 
and  eighth  by  W.  M.  Maitland.  It  was  tried  at  the  Surrey  Assizes  in  1839,  when 
a  verdict  was  found  for  the  plaintiff;  but  a  rule  for  a  new  trial  having  been  obtained, 
at  the  .suggestion  of  the  Court,  it  was  agreed  by  the  parties  that  the  facts  should  be 
stated  in  a  special  case,  with  liberty  to  turn  it  into  a  special  verdict. 

George  Woodroffe,  being  seised  in  fee  of  the  premises  in  question,  executed  inden- 
tures of  lease  and  release  in  the  year  1710,  the  release  being  made  between  George 
Woodroffe,  of  the  first  part,  Robert  Woodrofl'e,  his  brother,  and  Hester,  the  wife  of 
Robert,  of  the  second  part,  G.  Duncomb,  of  the  third  part,  and  certain  trustees  of  the 
fourth  part.  It  recited  that  articles  had  been  made  upon  the  marriage  of  Robert  with 
Hester,  in  1699,  by  which  George  had  agreed  to  charge  some  part  of  his  estate  with 
£3000,  to  be  paid  to  Robert,  in  case  George  left  issue  male,  and  also  to  settle  lands 
of  the  value  of  £10,000  upon  Robert  and  Hester,  and  the  heirs  of  their  two  bodies, 
in  such  manner  as  in  the  said  articles  was  mentioned,  with  remainder  to  the  right 
heirs  of  Robert,  in  case  George  died  without  issue  male,  or  otherwise  to  secure  the 
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sum  of  £10,000  to  Robert,  to  be  laid  out  in  the  purchase  of  laud,  to  be  settled  upon 
Robert  and  Hester,  and  the  heirs  of  their  bodies ;  and  that  it  had  been  agreed  that 
the  lauds  thereby  conveyed  should  1)6  settled  in  satisfaction  of  that  sum.  (leorge 
thereupon  conveyed  the  lauds  in  question  to  his  own  use  for  life,  with  reniaindor  to 
his  sons  successively  in  tail  male,  with  remainder  to  the  use  of  Robert  and  Hester  his 
wife,  and  the  heirs  of  their  bodies  issuing,  as  by  the  said  recited  articles  the  same 
were  to  be  limited,  with  remainder  in  foe  to  Robert  and  his  heirs.  These  articles 
were  not  produced  at  the  trial  oi-  on  the  argument.  Robert  died  in  1710,  leaving 
three  children  bj'  Hester,  a  [610]  sou,  George  Woodroffe,  his  heir-at-law,  and  two 
daughters,  Lettice,  the  wife  of  W.  Billiughurst,  and  Hester,  the  wife  of  T.  Y.  Caverley. 
George,  the  brother  of  Robert,  died  in  1713,  childless.  Hester,  the  widow,  upon  his 
death,  entered,  and  by  a  deed-poll  dated  13th  of  September,  1735,  which  recited  that, 
by  virtue  of  the  .settlement,  the  premises  were  vested  in  her  for  her  life,  and  the 
immediate  remainder  belonged  to  her  sou  George,  she,  in  consideration  of  natural 
love  and  atl'ection,  and  of  an  annuity  granted  to  her  by  an  indenture  of  the  same  date 
by  hei'  son  George,  granted,  surrendered,  and  yielded  up  the  premises  in  question  to 
George,  his  heirs  and  assigns  for  ever.  George  then  entered,  and,  by  a  bargain  and 
sale  inrolled,  dated  22ud  of  November,  1735,  conveyed  the  lands  to  G.  North,  his  heirs 
and  as.signs,  until  a  recovery  could  be  suffered,  which  should  enure  to  the  use  of 
George  in  fee-simple.  In  Michaelmas  Term,  in  the  same  year,  a  recovery  was  suffered, 
in  which  North  wa.s  tenant,  and  George  vouchee.  By  indentures  of  lease  and  release, 
dated  the  25th  and  2Gth  of  November  in  the  same  year,  George,  upon  his  mari'iage, 
conveyed  the  premises  to  trustees  to  his  own  use  for  life,  with  remainders  to  his 
children  by  the  marriage,  remainder  to  himself  in  fee  ;  and  upon  his  second  mairiage, 
in  1765,  he  executed  a  similar  settlement  by  lease  and  release.  In  1767,  Hester,  the 
widow,  died  without  having  done  any  other  act  to  bar  her  estate.  George,  the  son, 
died  in  1779,  without  issue,  and,  by  his  will,  devised  the  premises  to  N.  Nicholas  and 
J.  Batson,  and  their  heins,  upon  trust  to  pay  to  his  nephew,  the  Rev.  W.  Billiughurst, 
an  annuity  of  £200,  with  the  usual  powers  of  distress,  entry,  possession,  and  perception 
of  rents,  for  better  securing  the  same,  and  subject  thereto,  to  the  use  of  his  great- 
nephew,  William  Billiughurst  the  younger,  for  life,  I'emainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  use  of  the  first  and  other  sons  of  William 
Billinghurst  the  younger  in  tail  male,  and  in  de-[611]-fault  of  such  issue  to  the  use 
of  the  defendant,  then  George  Billinghurst,  for  life,  with  remainders  over.  The  testator 
directed  that  every  person  entitled  to  his  estates  should  take  the  surname  and  bear 
the  arms  of  Woodroffe,  upon  pain  of  forfeiture.  At  the  time  of  the  death  of  George 
Woodroffe,  the  testator,  Hester  Caverley,  his  sister,  then  a  widow,  was  living,  and 
Lettice  Billinghurst,  his  other  sister,  was  dead,  having  left  the  Rev.  W.  Billinghurst, 
the  annuitant,  who  was  of  full  age,  her  only  child.  The  devisees  in  trust  entered 
into  possession,  and  paid  the  annuity  until  the  month  of  January,  1790,  when  the 
Rev.  W.  Billinghurst  died,  leaving  William  Billinghurst,  his  eldest  son  and  heir-at-law, 
and  the  defendant,  his  second  son,  him  surviving.  The  former  attained  his  majority 
the  same  year,  and  thereupon  assumed  the  name  and  arms  of  Woodroffe  by  royal 
license,  and  took  possession  of  the  property. 

In  1793,  1800,  and  1803,  William  Billinghurst,  then  William  Woodroffe,  executed 
several  instruments,  to  the  latter  of  which  the  defendant  was  a  party  as  a  co  lessor. 
In  these  William  stated  himself  to  be  tenant  for  life  only,  and  dealt  with  the  estate 
as  such  ;  but  in  the  year  1814,  he  conveyed  a  moiety  of  the  lands  by  le.ise  and  release 
to  R.  Edwards  and  his  heirs,  to  the  intent  that  he  might  become  tenant  to  the  prieoipe, 
and  that  a  recovery  might  be  suflered  of  that  moiety,  which  should  enure  to  the  use 
of  R.  G.  Edwards,  for  the  term  of  500  years,  in  order  to  secure  payment  of  certain 
sums  of  money,  and  after  payment  thereof,  to  the  use  of  the  said  William  Woodroffe 
in  fee.  In  1814,  a  recovery  was  accordingly  suffered  of  that  moiety,  in  which  William 
Woodroffe  was  vouched.  In  1816,  by  lease  and  release,  the  latter  of  which  recited 
two  deeds,  wherein  it  was  stated  that  William  Woodroffe  was  tenant  for  life  under 
the  will  of  his  great  uncle,  and  by  which  he  granted  two  annuities  to  W.  H.  Colyer, 
secured  by  terms  of  ninety-nine  years,  if  he  should  so  long  live,  [612]  William  Wood- 
roffe mortgaged  the  whole  of  the  lands  to  R.  Stewart  and  M.  Drury  in  fee  simple,  as 
a  security  for  a  loan  of  £10,000,  and  R.  Edwards  conveyed  to  them  his  term.  In  1817, 
R.  Stewart  conveyed  all  his  estate  to  J.  Hunter  and  P.  Newman. 

In  1774,  Hester  Caverley,  who  was  the  other  co-heiress,  had  died,  leaving  an  only 
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diuigliter,  Ann  Walker,  then  married,  her  surviving.  She  al.so  had  died  in  1797, 
leaving  Jane,  the  wife  of  D.  Watherston,  her  only  child,  at  that  time  a  married 
woman.  D.  Watherston  died  in  180.3,  and  Jane,  in  1810,  married  W.  M.  Maitland, 
one  of  the  lessor.s  of  the  plaintiB'.  By  lease  and  release,  dated  March,  1818,  in  the 
latter  of  which  W.  M.  Maitland,  and  Jane,  his  wife,  were  mentioned  as  conveying 
parties,  it  was  recited  that  William  Woodrofle  had  entered  into  possession  upon  the 
death  of  George  Woodrofle,  and  had  enjoj'ed  the  estate  since  that  period,  but  that 
Jane  Maitland  was  in  fact  or  in  right  tenant  in  tail  of  a  moiety  of  the  lands,  though, 
William  Woodrofle  having  held  the  possession  adversely  to  her  and  her  ancestors,  her 
remedy  had  been  barred  :  and  R.  Stewart,  M.  Drury,  J.  Hunter,  S.  Newman,  and 
William  Woodrofle  conveyed  a  moiety  of  the  premises  to  F.  Croft  in  fee,  to  the  intent 
that  he  might  become  tenant  to  the  prfecipe  in  a  recovery  to  be  suffered  of  it,  in  which 
J.  Seaton  should  be  the  demandant,  and  which  should  enure  to  the  use  of  W.  M. 
Maitland  for  a  term  of  500  j'cars,  for  the  purpose  of  raising  £4500,  and  subject  thereto 
to  R.  Stewart  and  M.  Drury  in  fee,  as  a  further  security  for  the  £10,000.  These 
deeds  were  never  executed  by  W.  M.  Maitland  or  his  wife,  but  in  May,  1818,  they 
executed  a  lease  and  release  to  the  same  eflfect,  save  that  they  did  not  contain  the 
recital  of  adverse  possession.  In  Easter  Term,  in  the  same  year,  a  recovery  of  this 
moiety,  in  which  the^'  were  vouched,  was  suflfered. 

William  Woodrofle,  or  the  parties  claiming  under  him,  continued  in  possession  of 
the  whole  of  the  premises  till  [613]  his  death,  which  occurred  in  1824.  He  left  no 
issue.  The  defendant  then  entered,  and  took  the  names  and  arms  of  Woodrofle. 
W.  M.  Maitland  never  entered,  and  has  not  received  any  portion  of  the  £4500.  The 
estate  of  R.  Stewart  and  M.  Drury  has  become  vested  in  W.  J.  J.  Drury,  one  of  the 
lessors,  and  by  him  conveyed  to  J.  F.  N.  Daniell,  F.  B.  Long,  P.  Le  Geyt,  and  N.  F. 
Nugent,  also  lessors. 

It  was  agreed  that  the  Court  should  be  at  liberty  to  inspect  the  deeds,  and  draw 
the  same  inferences  as  a  jury. 

The  question  for  the  Court  was,  whether  the  plaintift'  was  entitled  to  recover  on 
any  one  or  more  of  the  demises  contained  in  the  declaration. 

The  case  was  argued  in  last  Trinity  Term  (May  30,  and  June  1),  by 

Hodgson,  for  the  lessors  of  the  plaintift".  Three  points  were  made  on  moving  for 
the  rule  in  this  case,  in  behalf  of  the  defendant.  First,  that  the  settlement  of  1710, 
having  been  made  in  pursuance  of  articles,  ought  to  be  reformed,  so  as  to  make  the 
estate  created  by  it  correspond  with  that  contemplated  by  the  articles,  and  that  the 
Court  ought  accordingly  to  consider  Robert  and  Hester  Woodroflfe  to  have  been 
tenants  for  life  only.  But  the  terms  of  the  articles  and  of  the  settlement  are  inifact 
precisely  the  same  :  they  form  one  limitation  only,  not  two  limitations ;  and  even  if 
this  Court  could  exercise  the  functions  of  a  court  of  equity,  and  reform  the  deed,  it 
would  not  be  warranted  by  any  authority  in  making  such  an  alteration  as  is  here 
proposed.  Where  articles  are  made  pioviding  for  a  settlement  to  the  use  of  the 
intended  husband  for  life,  and  then,  with  or  without  intermediate  I'cniainders,  to  the 
use  of  the  heirs  of  his  body,  the  courts  of  equity  have  said,  that  finding  two  distinct 
limitations  intended  by  those  words,  they  will  not  apply  the  rule  in  [614]  Shelley's  case 
(1  Rep.  88),  so  as  to  turn  those  two  limitations  into  one.  But  no  authority  is  to  be 
found  in  which,  upon  a  single  limitation  to  the  use  of  the  husband  and  the  heirs  of 
his  body,  any  alteration  has  been  made ;  and  the  limitation  in  this  case  to  Robert  and 
Hester,  and  the  heirs  of  their  bodies,  is  in  like  manner  one  single  limitation,  and  falls 
within  the  same  principle.  The  courts  of  equity  appear  also  to  have  considered,  that 
if  a  joint  estate  tail  has  been  created  under  such  circumstances  as  that  it  is  in  the 
power  of  the  parties  jointly,  but  not  of  one  of  them  only,  to  bar  the  entail,  that  is 
not  an  improvident  settlement,  and  the  deed  by  which  it  is  created  would  not  be 
reformed.  The  plain  answer,  however,  upon  this  part  of  the  case  is,  that  a  court  of 
law  has  no  power  whatever  to  reform  a  deed  :  and  whether  this  deed  would  be  deemed 
good  or  bad  in  a  court  of  equity,  in  a  court  of  law  it  can  receive  no  other  construction 
than  that  the  husband  and  wife  were  made  thereby  tenants  by  entireties  in  tail,  and 
that  Hester  became  by  survivorship  sole  tenant  of  the  entirety  in  tail. 

The  second  ground  on  which  the  rule  was  obtained  was,  that  as  AVilliam  Woodrofife 
had  taken  a  benefit  under  the  will  of  (Teorge  Woodrofle,  he  was  bound  by  the  doctrine 
of  election  to  make  good  the  will.  This  also  is  purely  a  question  for  a  court  of  equity. 
A  court  of  equity,  under  such  circumstances,  declares  that  the  party  has  elected  to 
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take  under  the  will,  althoui,'li  he  derives  his  title  iUimide,  and  follows  up  this  deelaia- 
tion  by  a  direction  that  he  shall  convey  accordingly  :  but  the  Court  does  not  declare 
that  his  legal  estate  is  altered  or  atl'ected  thereby. 

Lastly  (and  which  is  the  substantial  question  in  the  case),  it  was  contended,  that 
at  the  time  of  the  commencement  of  this  action,  there  was  subsisting,  under  the 
operation  of  the  deed  of  1735,  a  base  fee  or  determinable  interest,  [615]  which  has 
not  ceased,  and  would  not  cease  until  failure  of  issue  of  Robert  and  Hester  W'oodrofte, 
and  which  is  not  vested  in  any  of  the  lessors  of  the  plaintitl'.  The  recital  in  the  deed 
of  1735,  that  hy  virtue  of  the  settlement  of  1710  Hester  was  tenant  for  life  only,  and 
that  the  remainder  expectant  on  her  death  belonged  to  her  son,  George,  was  a  mere 
mistake  ;  he  had  no  estate  whatever  in  the  premises.  The  first  question  therefore  is, 
what  was,  under  these  circumstances,  the  eft'cct  of  that  deed.  The  old  doctrine  of  law 
— which  was  not  exploded  until  Lord  Holt's  time — was  that  tenant  in  tail  could  not, 
by  a  rightful  assurance,  convey  an  estate  for  more  than  his  life.  It  may  however  be 
conceded,  that,  in  accordance  with  the  deci.sion  of  the  Court  in  Maclidl  v.  Clarke 
(1  Lord  Kaym.  77lS  ;  2  Salk.  619;  7  Mod.  18),  this  deed,  being  an  innocent  convey- 
ance, created  an  estate  of  inheritance  or  base  fee,  determinable  on  failure  of  the  issue 
of  Robert  and  Hester,  but,  as  the  defendant  contends,  defeasible  also  by  the  entiy  of 
any  person  claiming  as  issue  of  the  body  of  Hester.  One  of  the  grounds  upon  wliich 
the  judgment  of  the  Court  in  that  case  is  put  by  Lord  Holt,  is  important  to  be  referred 
to:  he  says  "It  is  no  prejudice  to  the  issue  in  tail,  and  therefore  no  breach  of  the 
statute  de  donis : "  and  that  "  if  an  act  which  drives  the  issue  in  tail  to  his  formedon, 
will  not  be  a  breach  of  the  statute,  much  less  will  it  be  a  breach  of  the  statute  to  drive 
the  issue  in  tail  to  enter,  to  avoid  a  bargain  and  sale  by  his  ancestor."  There  it  was 
held  that  the  deed  (which  was  a  covenant  to  stand  seised)  had  no  operation,  because  the 
estate  was  limited  thereby  to  the  tenant  in  tail  himself  for  his  life,  and  after  his  death 
to  his  son  in  tail,  and  the  latter  estate,  therefore,  was  not  to  commence  in  possession  ; 
for  the  title  of  the  issue  in  tail,  per  formam  doni,  would  then  be  paramount  to  the 
title  under  the  deed.  That  case  was  confirmed  in  Goodright  v.  Mead  (3  Burr.  1703) 
[616]  and  Stapilton  v.  Slapilton  (1  Atk.  2).  This  deed  indeed  is  not  a  covenant  to 
stand  seised  ;  it  is  in  form  a  surrender ;  but  in  order  that  it  may  not  fail  of  eftect,  it 
may  be  construed  to  operate  as  a  covenant  to  stand  seised,  according  to  the  doctrine 
laid  down  in  Roe  v.  Tranmarr  (Willes,  682),  Doe  d.  Milhorn  v.  Salkeld  (id.  673),  and 
Doe  d.  Lewis  v.  Davies  (2  M.  &  W.  503) ;  and  George  Woodroffe  therefore  took  under 
it  an  estate  by  virtue  of  the  Statute  of  Uses.  Now  if  the  estate  created  by  this  deed 
were  merely  a  fee  determinable  on  failure  of  issue  of  Robert  and  Hester  Woodroffe, 
it  might  unquestionably  be  said  to  be  still  subsisting  ;  but  the  estate  was  also  defeasible, 
and  was  in  fact  long  since  defeated,  by  entry  of  the  Issue.  Hester,  on  her  death  in 
1767,  left  Geoi'ge  her  heir  in  tail,  whereby  the  estate  tail  became  vested  in  him  in 
possession,  subject  to  the  estate  created  by  the  deed  of  1735.  If  that  estate  had 
vested  in  any  other  person  than  him,  he,  George,  might  then  ha\'e  entered  and  restored 
his  title  under  the  entail,  and  if  he  had  completed  his  assurances,  might  then  have 
sutt'ered  a  valid  recovery,  and  settled  the  estates  to  the  uses  of  the  settlement  of 
November  1735.  The  recovery  so  suftered  by  him  in  his  mother's  lifetime  was  merely 
void  as  against  her  issue ;  at  the  time  it  was  suflTered,  and  the  settlement  executed,  he 
was  in  possession,  and  so  continued  until  his  death  in  1 779,  when  the  title  in  tail  was 
split  into  two  undivided  moieties,  the  issue  of  his  two  sisters,  Lettice  Billinghurst  and 
Hester  Caverley,  being  entitled  in  coparcenary.  Now,  a  well-known  and  beneficial 
doctrine  of  the  common  law  was,  that  if  a  person  who  had  a  right  of  entry  to  restore 
an  estate,  to  use  the  expression  of  the  old  books,  by  any  means  "  happed  upon  the 
possession,"  that  was  held  to  operate  as  a  remitter,  and  the  law  held  him  to  lie  in 
under  his  older  and  better  title.  There  were  undoubt-[617]-edly  exceptions  to  this 
rule  :  first,  when  he  took  the  defeasiljle  title  by  his  own  act  or  consent,  which  George 
Woodroli'e  must  be  taken  to  have  done  here,  and  he  therefore  was  not  remitted ; 
secondly,  where  a  defective  or  tortious  as.surance  had  cast  the  possession  upon  him 
by  force  of  the  Statute  of  Uses ;  because  the  right  had  thus  arisen  from  the  operation 
of  an  act  of  Parliament,  to  which  the  assent  of  everybody  was  to  be  presumed,  and 
which  ought  not  to  be  construed  to  do  a  wrong:  and  as  the  conveyance  of  1735 
undoubtedly  operated  by  virtue  of  the  Statute  of  Uses,  it  must  be  admitted  that  on 
this  ground  also  George  was  not  himself  remitted.  But  these  exceptions  are  of  a 
purely  personal  nature,  and  are  applicable  only  to  the  first  taker  ;  and  although  George 
Ex.  Div.  VIII.— 20* 
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wiis  not  remitted,  that  was  on  grounds  personal  to  himself,  and  which  could  not  att'ect 
bis  successors.  He  took  by  virtue  of  the  Statute  of  Uses  ;  but  not  so  his  co-heirs  in 
tail;  and  therefore  when  William  Billinghnrst,  being  the  heir  in  tail  of  Lettiee  asJ;o 
a  moiety,  entered  in  1790,  on  bis  coming  of  age,  his  entry  put  an  end,  as  to  that 
moiety,  to  the  determinable  fee  created  in  1735,  and  he  was  at  once  remitted  to  his 
more  ancient  title.  And,  as  to  the  other  moiety  also,  his  entry  would  prima  facie 
enure  to  the  benefit  of  bis  co-heir  in  tail,  and  establish  his  title  also.  The  case  of  Doe 
d.  Barrett  v.  Keen  (7  T.  1\.  386)  is  an  authority  to  shew  that  such  would  be  the  effect 
of  bis  entry  in  coutemiihition  of  law,  and  that  the  co-heir  in  tail  would  have  been 
entitled  so  to  treat  it.  if  he  bad  entered  in  right  of  his  estate  upon  a  stranger :  but  it 
will  be  urged  on  the  other  side,  that  inasmuch  as  William  Billinghin-st  took  possession 
(as  proliably  he  did)  in  right  of  bis  estate  for  life  under  the  will  of  his  great  uncle, 
and  not  intending  to  assert  his  title  under  the  estate  tail,  his  entry  cannot  be  so 
regarded.  But  the  answer  is,  that  his  entering  undei'  [618]  the  will,  and  his  inten- 
tion in  taking  possession,  are  immaterial.  It  is  the  same  as  if  he  had  "  happed  upon 
the  possession,"  in  which  case  the  doctrine  of  remitter  applies.  If  he  bad  entered 
intending  to  determine  the  estate,  there  would  have  been  no  occasion  for  the  application 
of  that  doctrine.  It  depends  in  no  degree  upon  the  will  or  intent  of  the  party.  The 
operation  of  the  law  in  this  respect  is  like  that  of  merger.  If  the  two  titles  come 
together  in  the  same  person,  it  is  the  act  of  the  law  which  remits  him,  and  he  is 
remitted  nolens  volens.  The  law  will  not  in  either  case  permit  the  two  titles  to  be 
kept  alive  in  the  same  party.  This  is  laid  down  in  Com.  Dig.,  Remitter,  (B.  3),  and 
the  authoiities  there  cited  shew  that  even  if  William  Billingburst  could  under  other 
circumstances  have  waived  his  title,  he  could  not  do  so  in  this  case,  to  the  prejudice 
of  his  co-heir  in  tail.  Such  being  the  effect  of  his  entry,  the  remitter  operated  to  defeat 
all  intervening  acts  done  by  George  Woodrofle  to  the  prejudice  of  the  estate  tail, 
including  his  will,  which  became  absolutely  null  and  void.  Com.  Dig.,  Remitter  (F.). 
If  that  be  so,  all  argument  derived  from  the  supposed  acts  of  confirmation  of  that  will 
by  William  Woodroffe  is  precluded  :  for  if  the  acceptance  of  rent  under  a  lease 
(according  to  the  authority  first  cited)  makes  no  dift'erence  as  to  the  effect  of  the 
remitter,  so  neither  can  acts  in  confirmation  of  a  will. 

From  this  point  the  titles  to  the  two  undivided  moieties  are  distinct,  and  the 
question  arises,  whethei'  the  lessors  of  the  plaintiff  are  entitled  to  both,  or  to  one  only. 
As  to  the  moiety  of  which  William  Billingburst  was  tenant  in  tail,  by  the  recovery 
suffered  by  him  in  1814  be  acquired  a  fee  simple,  which  he  limited,  subject  to  the 
mortgage  term  of  500  years,  to  himself  in  fee  ;  then,  in  1816,  he  borrowed  the  £10,000, 
and  mortgaged  the  estate  in  fee  to  Stewart  and  Drury,  who  are  two  of  the  lessors  of 
the  plaintiff',  in  order  to  secure  it.  With  respect  to  the  other  [619]  moiety,  in  that, 
under  the  old  title,  Mrs.  Maitland  had  an  estate  tail,  which  enabled  her  to  be  vouched 
in  the  recovery  of  1818;  and  such  voucher  enlarged  her  interest,  whether  it  were  an 
estate  or  a  right  of  entry  only,  into  a  fee.  It  will  be  said  that  at  all  events  the  opera- 
tion of  that  recovery  was  to  confirm  the  will  of  George  Woodroffe.  But  if  the 
argtmient  already  advanced,  as  to  the  eflfeet  of  the  remitter,  be  correct,  the  will  was 
void,  and  no  act  of  confirmation  could  set  it  up.  It  is  no  argument  in  a  court  of  law, 
that  this  was  contrary  to  good  faith ;  it  was  not  the  act  of  the  party,  but  of  the  law. 
Either,  therefore,  this  was  a  case  to  which  the  doctrine  of  remitter  applies,  and  so  the 
estates  tail  were  barred  ;  or  they  were  rights  of  entry,  which  the  parties  did  not  choose 
to  confirm,  but  declared  other  and  different  uses.  There  are  cases  in  which  a  recovery 
operates  in  law  to  confirm  prior  assurances,  as  a  mortgage  or  judgment ;  (see  the  law 
on  this  subject  stated  in  Cruise's  Digest,  Recovery,  ch.  9) :  but  no  such  rule  can  apply 
in  a  court  of  law,  as  to  make  a  recovery  operate  to  confirm  a  title  adverse  to  the  real 
title  of  the  parties.  The  other  side  will  perhaps  rely  on  the  doctrine  of  election.  But 
that  is  matter  altogether  for  the  consideration  of  a  court  of  equity  ;  and  that  court 
could  not  decide  against  these  parties  on  the  groimd  of  election,  without  compelling 
them  to  take  on  themselves  their  legal  title,  and  them  to  convey  to  the  uses  of  the 
will.     The  sole  question  here  is,  what  is  the  legal  title  1 

The  Solicitor-General,  for  the  defendant.  It  is  agreed  that  the  deed  of  1735, 
which  operated  as  a  covenant  to  stand  seised,  created  a  base  fee,  defeasible  by  the 
entry  of  the  issue  in  tail— but  provided  only  that  they  entered  within  the  period 
prescribed  by  the  Statute  of  Limitations.  It  has  been  conceded  on  the  other  side, 
that  George  Woodroffe  was  not  remitted,  but  it  is  contended  that  William  Billingburst 
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was  remitted  on  his  entry  in  1790.  But  it  is  [620]  to  be  remembered  that  Hester 
died  in  1767;  George  occupied  till  1779,  when  he  died,  and  the  trustees  continued 
in  possession  till  1790.  Thcie  was  then  a  period  of  twenty-three  years  from  17()7 
to  1790,  during  which  a  possession  continued  in  parties  who  claimed  not  under,  but 
in  effect  adversely  to,  the  title  to  the  estate  tail.  Thatlicing  so,  the  entry  of  William 
Billinghurst  was  too  late  to  have  any  eflcct  in  defeating  the  base  fee  created  l)y  the 
deed  of  173.5.  The  first  question  is,  whether,  when  a  defeasible  estate  of  this  nature 
has  been  created,  and  the  title  of  the  tenant  in  tail  to  defeat  it  has  accrued  moi'e  than 
twenty  years,  he  is,  upon  his  entry  under  some  other  title  or  assurance,  to  be  remitted 
to  the  estate  tail.  If  the  Statute  of  Limitations  does  not  apply  to  such  a  case,  neither 
would  it  though  a  period  of  live  hundred  }'ears  had  elapsed.  The  entry  of  a  person 
for  the  purpose  of  remitter  is  not  in  this  respect  to  be  distinguished  from  an  entry 
for  any  other  person,  and  it  is  equally  barred  after  the  lapse  of  twenty  years.  The 
words  of  the  21  Jac.  1,  c.  16,  are  general  and  unlimited  : — "That  no  person  or  persons 
shall  at  any  time  hereafter  make  any  entry  into  any  lands,  tenements,  or  heredita- 
ments, but  within  twenty  years  next  after  his  or  their  right  or  title,  which  shall  here- 
after first  descend  or  accrue  to  the  same."  This  means,  as  has  been  clearly  settled, 
not  a  right  or  title  of  the  individual,  but  a  right  or  title  descending  upon  any  per.son 
through  whom  he  claims.  Hence  it  is,  that  the  omission  of  a  party  during  twenty 
3'ears  to  asssert  his  title  to  an  estate  tail  which  descends  upon  him,  bars  all  the 
succeeding  issue  as  well  as  himself.  Tohon  v.  Kai/c  (.3  Brod.  &  B.  217).  Here  the 
title  of  the  issue  in  tail  first  accrued  in  1767,  on  the  death  of  Hester,  and  the  entry 
of  AVilliam  Billinghurst  in  1700  could  not  operate  to  revive  that  estate.  [Lord 
Abinger,  C.  B.  The  issue  in  tail  had  no  right  to  enter  until  the  death  of  George.] 
But  the  [621]  right  to  determine  the  base  fee  accrued  on  the  death  of  Hester,  and 
George  was  bound  to  have  done  some  act  in  assertion  of  his  title  to  the  estate  tail ; 
this  he  failed  to  do,  and  his  laches  and  that  of  the  trustees,  for  twenty  yeai's  following, 
concluded  their  successors.  [Lord  Abinger,  G.  B.  According  to  that  argument,  if 
George  had  survived  Hester  twenty-one  years,  his  possession  during  that  time  would 
have  barred  the  estate  tail.]  Undoubtedly ;  no  entry  having  been  made  or  other 
act  done  in  support  of  it.  [Lord  Abinger,  C.  B.  The  sisters  or  their  heiis  would 
say  thev  had  no  right  until  his  death.]  The  same  might  be  said  if  he  had  not  been 
the  person  in  possession,  but  such  an  argument  clearly  could  not  have  availed  in  that 
case.  If  the  base  fee  had  been  created  in  favour  of  an  entire  stranger,  the  sisters 
and  their  issue  would  equally  have  had  no  right  of  entr^'  until  the  death  of  George ; 
and  if  he  had  survived  twenty  years,  without  doing  any  act  to  determine  the  base 
fee,  they  would  certainly  have  been  barred.  There  is  no  greater  hardship  upon  them 
in  the  present  case  than  there  would  be  in  that.  They  might  with  equal  justice,  in 
either  case,  complain  that  they  are  not  allowed  to  enter  :  the  answer  is,  that  the 
Statute  of  Limitations,  whereby  the  legislature  intended  to  protect  the  titles  of  persons 
actually  in  possession,  if  those  who  are  otherwise  entitled  do  not  choose  within  the 
prescribed  time  to  assert  their  title,  has  plainly  and  expressly  so  enacted  ;  and  no 
distinction  can  exist  in  principle,  whether  such  an  estate  has  been  created  in  favour 
of  a  stranger,  or  of  the  immediate  issue  in  tail.  If  George  had  entered  intending  to 
defeat  the  base  fee,  or  if  his  entry  or  any  act  done  by  him  had  had  the  etl'ect  of 
defeating  it,  the  issue  undoubtedly  would  not  have  been  barred  :  but  under  the 
circumstances,  the  defeasible  estate  contiinied  to  subsist,  and  his  actual  possession 
under  it,  although  he  was  the  person  entitled  to  the  estate  tail,  but  to  which  he  was 
not  remitted,  did  not  prevent  the  operation  of  the  Statute  of  Limitations.  Unless 
he  was  remit-[622]-ted,  there  is  no  ground  for  any  distinction  between  his  possession, 
and  that  of  a  mere  stranger.  By  his  recovery  he  acquired  a  fee-simple,  and  he  con- 
ve3'ed  that  estate  by  the  marriage  settlement;  and  the  parties  claiming  under  that 
settlement  are  entitled  to  the  protection  of  the  statute.  If  it  had  been  originally 
made  by  the  deed  poll  of  1735,  direct  to  the  trustees,  his  possession  would  certainly 
have  been  a  bar ;  and  the  fact  that  it  was  made  through  him  makes  no  ditlerence  in 
principle.  Suppose  a  person  wrongfully  in  possession  to  grant  to  the  party  entitled 
to  an  estate  tail  in  the  premises  a  lease  for  twenty-one  years,  under  which  he  enters 
and  occupies  for  the  term,  he  would  not  be  remitted,  because  the  estate  came  to  him 
by  his  own  act;  and,  although  the  rightful  owner,  his  occupation  would  bo  of  an 
adverse  character  against  the  estate  tail,  and  would  bar  the  right  to  it,  lioth  as  against 
himself  and  the  issue.     The  real  question  upon  the  Statute  of  Limitations  (which  it 
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has  always  been  held  ought  to  receive  a  liberal  constniction)  is,  whether  the  posses- 
sion has  been  of  an  adverse  character  to  the  title  which  is  set  up :  and  the  doctrine 
of  laches,  upon  which  that  statute  is  founded,  is  just  as  applicable  to  the  possession 
of  a  tenant  in  tail,  who  omits  to  do  an}'  act  to  defeat  a  base  fee  under  which  he 
entered,  as  it  is  to  that  of  a  perfect  stranger.  [Eolfe,  13.  What  means  had  George, 
after  the  death  of  Hester,  of  revesting  the  estate  under  the  original  settlement?] 
He  might  have  disclaimed  to  hold  under  the  defeasible  estate,  or  asserted  his  title 
tu  the  estate  tail.  The  object  of  the  Courts,  in  excluding  from  the  operation  of  the 
doctrine  of  i-eniitter  the  case  where  the  party  acquired  the  pcssession  hy  a  conveyance 
made  under  the  Stiitute  of  Uses — which  was  framed  for  the  purpose  of  vesting  estates 
according  to  the  intention  of  the  parties — was  to  secure  and  protect  the  titles  under 
which  persons  entered  into  possession  of  their  estates,  and  not  to  remit  them  back 
to  other  titles,  which  they  had  never  thought  of  asserting. 

[623]  ISut,  independently  of  the  objection  arising  from  the  lapse  of  time,  the 
same  reason  operated  against  the  remitter  of  William  as  of  George.  The  former 
entered,  not  in  assertion  of  his  estate  tail,  but  under  the  will  of  his  great  uncle,  which 
took  effect  under  the  Statute  of  Uses,  and  under  it  became  possessed  of  an  estate  for 
life  only.  Under  that  will,  at  common  law,  the  trustees  would  have  taken  a  legal 
title,  and  it  became  executed  in  William  only  by  force  of  the  statute.  And  the 
various  subsequent  acts  done  by  him  in  the  character  of  tenant  for  life,  for  a  period 
of  more  than  twenty  years,  until  the  recovery  in  1814,  were  altogether  inconsistent 
with  the  existence  of  a  tenancy  in  tail.  That  recovery,  and  the  mortgage  in  fee  in 
1816,  aft'ected  a  moiety  only.  Then,  as  to  the  other  moiety,  there  was  no  claimant 
until  1818;  and  at  that  time  all  title  under  the  estate  tail  had  been  barred  by 
possession  under  the  will  of  1779,  which  possession  is  admitted  on  the  face  of  the 
deed  of  1818  to  have  been  adverse.  It  is  said,  indeed,  that  according  to  the  authority 
of  Doe  d.  Barrett  v.  Keen,  the  entry  of  one  co-parccner  is  the  entr}'  of  both,  and  that 
W^illiam  Billinghurst  having  been  remitted  to  the  estate  tail  in  1790,  his  possession 
from  that  period  till  1818  enured  to  the  benefit  of  his  co-tenant  in  tail.  But  in  Doe 
d.  Barrett  v.  Keen  no  question  of  adverse  possession  ax'ose  ;  the  entry  is  there  expressly 
declared  to  have  been  made  generally,  and  the  judgment  proceeds  upon  that  ground. 
The  question  wheiher  the  possession  of  one  co-tenant  shall  be  deemed  the  possession 
of  the  other  also,  is  a  question  of  fact :  Earl  of  Esaej:  v.  Lord  Temple  (1  Ld.  Eaym.  310). 
In  Doe  V.  I'rosser  (Gowp.  217),  a  possession  for  a  period  of  thirty-six  years,  without  account 
rendered,  was  held  to  be  sufficient  to  warrant  a  jury  in  piesuming  an  actual  ouster. 
Here  the  Court  is  expressly  authorized  to  di'aw  any  conclusion  fi'om  the  facts  which  it 
may  think  proper,  in  the  same  manner  as  a  jury  ;  and  the  [624]  facts  are  abundantly 
sufficient  to  warrant  the  same  presumption  as  in  Doe  v.  Frosser.  But  the  recent 
limitation  act,  .3  &  4  Will.  4,  c.  27,  s.  12,  altogether  disposes  of  this  point.  That 
section  expressly  enacts,  that  when  one  or  more  of  several  persons,  entitled  as 
co-parceners,  joint  tenants,  or  tenants  in  common,  shall  have  been  in  possession  of 
the  whole  estate,  such  possession  shall  not  enure  to  the  benefit  of  the  others ;  and 
this  clause  has  been  held  to  have  a  retrospective  operation  :  (Julley  v.  Doe  d.  Taylerson 
(11  Ad.  &  E.  1008;  3  P.  &  D.  539).  It  may  possibly  be  contended,  that  William 
Billinghurst,  although  he  took  and  entered  under  the  will,  acquired  a  fee-simple  in 
this  moiety  by  adverse  possession  against  the  other  issue  in  tail.  But  there  is  the 
most  distinct  evidence  on  the  face  of  the  case,  that  up  to  1814  he  treated  himself  as 
tenant  for  life ;  his  possession,  therefore,  although  adverse  to  the  estate  tail,  was  not 
adverse  to,  hut  in  legal  efl'ect  was  the  possession  of,  all  who  claimed  under  the  will. 
As  to  this  moiety,  therefore,  there  has  been  an  adverse  possession  against  the  lessoi's 
of  plaintitl,  under  the  will  of  George  Woodroft'e  ;  as  to  the  other  moiety,  there  was  an 
adverse  possession  from  1767  to  1790,  which  barred  the  issue  in  tail ;  or  if  not,  William 
Billinghurst  could  not  be  remitted,  because  he  took  under  the  will  of  George,  which 
operated  under  the  Statute  of  Uses. 

Hodgson,  in  reply.  The  base  fee  acquired  by  the  innocent  assurance  of  a  tenant 
in  tail,  is  not  an  estate  adverse  to  the  estate  tail,  but  rather  an  estate  in  the  nature  of 
a  long  lease,  to  be  fed  out  of  the  estate  tail,  and  leaving  in  the  issue  in  tail  something 
of  the  same  character  as  a  revei'sion  upon  a  long  lease,  and  more  than  a  mere  right  of 
entry.  It  cannot  be  said  that  there  is  in  such  a  case  any  interruption  of  the  seisin, 
as  there  would  lie  by  a  feoffment  It  would  be  a  sti'ange  construction  to  sa\',  that 
when  a  party  [625]  has  covenanted  to  stand  seised  to  the  use  of  another,  that  other 
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can  allege  that  the  deed  operated  as  a  disseisin,  or  interruption  of  the  seisin,  of  the 
very  person  who  liy  his  covenant  was  to  retain  the  estate  for  the  other's  benefit. 
The  possession  under  such  an  instrument  is  not  adverse  ;  as  Lord  Holt  .says  in  Machdl 
V.  Clarke,  it  does  no  pi'ojudice  to  the  issue,  for  they  have  only  to  enter  to  defeat  it; 
it  does  not  put  them  to  their  formedon,  and  their  right  to  enter  is  in  no  wise  barred. 
The  statute  of  James,  indeed,  took  away  the  remedy  by  action  ;  but  the  right  was 
not  affected  until  the  recent  statute  of  3  it  4  Will.  4,  which  decl.ircs  that,  for  the 
future,  when  the  remedy  is  gone,  the  right  shall  eease  also.  Therefore,  although 
George  W'oodi-oflFe,  for  the  reasons  already  adverted  to,  was  not  remitted  to  his  estate 
tail,  that  was  for  reasons  merely  per.sonal  to  himself,  and  had  no  efl'ect  in  keeping 
alive  the  title  under  the  base  fee  against  the  remitter,  further  than  his  personal  dis- 
qualification extended  The  next  issue  might  still  be  remitted.  If  a  stranger  had 
been  in  possession  for  twenty  years,  the  only  consequence  would  be  that  William 
would  h.'ive  been  precluded  from  his  adverse  remedy  by  action  ;  the  right  would 
nevertheless  remain,  and  if  he  got  into  possession,  he  would  bo  remitted  nolens 
volens ;  for  the  docti'ine  of  the  law  is,  that  remitter  shall  take  place  without  any  act 
of  the  party,  for  the  benefit  of  those  who  claim  under  the  same  title.  Here  the 
possession  up  to  1779  was  consistent  with  either  title;  the  recovery  sulfered  by 
George  was  void  against  the  issue,  and  the  settlement  made  by  him  might  take  effect 
out  of  his  base  fee,  and  had  no  greater  effect  against  the  issue  than  a  long  lease 
granted  by  him  would  have  had.  A  possession  under  such  circumstances,  however 
long  it  continued,  could  never  have  operated  to  prevent  the  person  next  entitled  from 
entering  and  setting  aside  the  base  fee.  Where  the  right  of  entry  has  been  turned 
by  the  operation  of  a  fine,  or  some  other  tortious  conveyance,  into  a  right  of  action, 
which  has  acci'ued  to  [626]  the  successors  (as  evidently  was  the  case  in  Tolson  v.  Kaye), 
the  case  is  diflferent ;  but  hire  the  verj'  person  in  possession  was  the  only  person  who 
could  bring  an  action  ;  and  not  being  able  to  sue  himself,  it  necessarily  follows  that 
the  fact  of  his  bringing  an  action  could  have  no  effect  upon  the  title.  Such  a  posses- 
sion was  not  at  variance  with  the  seisin  under  the  estate  tail,  which  might  run  on 
uninterruptedly,  although  the  posses.sion  was  justified  by  the  covenant  to  stand  seised, 
and  the  base  fee  ci'cated  thereby. 

It  has  been  contended,  however,  that  William  also  was  not  remitted,  because  he 
came  in  under  the  will  of  George,  and  which,  it  is  alleged,  took  eftect  under  the 
Statute  of  Uses,  for  that  the  will  created  an  estate  which,  at  common  law,  would 
have  been  a  legal  fee  in  the  trustees,  and  became  executed  in  William  only  by  the 
operation  of  the  statute.  But  it  is  submitted,  that  if  the  trustees  took  any  estate, 
the  sole  object  of  the  gift  to  them  being  to  secure  the  payment  of  the  annuity,  they 
would  take  it  only  while  the  aimuity  subsisted,  and  that  the  devise  to  William 
operated  altogether  as  a  legal  devise.  Even  if  that  were  not  its  true  construction, 
it  has  always  been- considered  the  better  0])inion,  that  a  will  in  no  case  operates  under 
the  Statute  of  Uses;  see  1  Sanders  on  Uses,  195;  Butler's  Notes  to  Co.  Tiitt.  272  a., 
note  viii.  ;  1  Sugden  on  Powers,  172.  The  reasons  generally  assigned  for  this  position 
are,  first,  that  the  Statute  of  Uses,  having  passed  before  the  Statute  of  Wills,  cannot 
be  presumed  to  have  referred  to  an  instrument  of  which  a  party  had  at  that  time  no 
power  (without  a  custom)  to  make  use ;  and  secondly,  that  the  main  object  of  the 
Statute  of  Uses  was  to  give  the  courts  of  law  jurisdiction  over  equitable  estates, 
which  the  complicated  mode  of  settlement  by  use  enabled  parties  to  create ;  but  this 
was  unnecessary  with  respect  to  wills,  because,  in  all  cases  where,  before  the  Statute 
of  Wills,  they  were  operative  by  custom,  the  courts  had  l)een  in  the  habit  of  regarding 
their  language  with  indulgence,  [627]  and  holding  that  the  estates  created  by  them 
did  not  require  the  strict  formal  terms  of  the  common  law,  but  that  elfect  was  rather 
to  be  given  to  the  intention  than  to  the  mere  words  of  the  testator ;  and  therefore,  a 
gift  to  the  use  of  a  person  by  will  was  held  to  vest  the  estate  in  him.  Again,  the 
difficulty  and  inconvenience  which  would  arise  upon  a  gift  to  A.  to  the  use  of  B.,  as 
to  the  vesting  of  the  legal  estate  in  the  event  of  A.'s  death  in  the  testator's  lifetime, 
has  been  assigned  as  another  reason  for  holding  such  a  devise  to  operate  as  a  direct 
gift  at  common  law.  For  these  reasons,  therefore,  William  Billinghurst  was  remit- 
table  ;  being  so,  he  was  remitted,  and  became  tenant  in  tail  with  all  its  consequences. 
Oneconsequence  was,  that  he  was  in  a  situation  to  sufl^er  a  good  recovery  of  his  own  moiety, 
and  in  1814  he  did  so.  If  the  effect  of  that  recovery  could  have  been  to  defeat  the 
interest  of  any  person  who  had  a  right  against  him  by  contract,  as  a  purchaser  for 
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valuable  consideration,  a  mortagee,  &c.  it  would  undoubtedly  have  gone  to  confirm 
their  assurances ;  but  here  there  was  no  question  of  adverse  title  ;  the  parties  under 
the  will  of  George  took  purely  as  volunteers  ;  and  William  was  under  no  obligation, 
because  he  had  taken  a  benefit  under  the  will,  to  confirm  his  sister's  title  under  it. 
There  was  nothing  which,  in  a  court  of  law,  so  bound  him  as  that  the  operation  of 
his  recovery  must  be  to  confirm  that  title.  Therefore  the  e.xpi'ess  uses  of  the  recovery- 
deed  took  effect,  and  the  consequence  is  that  the  lessors  of  the  plaintiff  are  entitled  as 
to  that  moiety.  And  their  title  is  equally  complete  as  to  the  other  moiety,  because 
A\  illiam,  in  contemplation  of  law,  was  in  possession  for  the  benefit  of  his  coparceners, 
and  was  remitted  so  as  to  set  up  the  interests  of  all  who  could  claim  under  the  estate 
tail.  And  the  lapse  of  time  from  1790  to  1818  makes  no  difierencein  the  case,  because 
there  was  nobody  who  could  be  prejudiced  thereby.  But  even  supposing  that  William, 
if  he  had  been  sued,  might  have  availed  himself  of  the  lapse  of  time,  yet  nobody 
[628]  is  bound  to  himself  of  the  Statute  of  Limitations;  and  the  fact  of  Mrs.  Main- 
land's concurrence  being  required  to  the  recovery,  clearly  shews  that  he  did  not  con- 
sider his  possession  adverse  as  against  her.  Since  the  recent  statute,  indeed,  it  must 
certainly  be  taken  that  the  possession  of  a  parcener  is  adverse  against  his  coparcener ; 
but  here  the  twenty  years  had  ran  out  before  the  passing  of  the  statute,  and  the  cases 
of  Doe  d.  Thompson  v.  Thompson  (G  Ad.  &  E.  721  ;  1  N.  i^5  P.  657),  and  Nepean  v.  Dae 
d.  Knight  (2  M.  &  W.  894),  are  authorities  to  shew  that  it  does  not  apply  to  ante- 
cedent transactions,  which  had  been  completed  before  its  passing.  William  Wood- 
roffe  had  the  right,  after  the  twenty  years  had  elapsed,  to  abandon  all  the  etiect  of 
his  possession  as  being  advei'se  to  his  coparceners,  and  he  did  so  by  suffering  the 
recovery  of  a  moiety  only  in  1814,  and  by  his  concurrence  in  the  recovery  of  1818. 
The  recitals  in  the  deeds  mentioned  in  the  case  are  merely  unimportant  statements  of 
facts,  binding  nobody  ;  the  only  question  is,  was  there  anything  in  the  previous  deeds 
to  bar  the  co-heirs  from  claiming  under  the  estate  tail,  as  they  must  be  taken  to  have 
done  by  the  recovery  of  1818? 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

EOLFE,  B.  This  was  an  action  of  ejectment,  in  which  a  verdict  had  been  found 
for  the  lessors  of  the  plaintifif,  subject  to  a  special  case  ;  from  which  it  appears  that, 
by  indentures  of  lease  and  release,  dated  5th  and  6th  of  January,  1710,  George 
Woodroffe,  being  seised  in  fee  of  the  lands  in  question,  conveyed  them  to  the  use  of 
himself  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  mail,  with  remainder 
to  the  use  of  his  brother,  Robert  Woodroffe,  and  Hester  his  wife,  and  the  heirs  of 
their  bodies,  with  remainder  to  the  use  of  the  said  Robert  [629]  Woodroffe  in  fee. 
It  may  be  as  well  to  state  at  once,  that  we  think  it  quite  clear  that  by  this  settlement 
Robert  and  Hester  became  tenants  in  tail  special,  subject  to  the  prior  estate  of  George 
the  settlor,  and  his  issue.  It  was  indeed  attempted  to  be  argued,  though  not  very 
confidentially,  that  inasmuch  as  the  settlement  purported  to  be  made  in  pursuance  of 
articles  entered  into  previously  to  the  marriage  of  Robei't  and  Hester,  therefore, 
according  to  the  true  construction  of  the  settlement,  Robert  and  Hester  must  be 
taken  to  be  tenants  for  life  only,  with  remainder  to  their  issue  in  tail.  Such,  it  was 
said,  would  be  the  construction  put  on  the  articles  by  a  court  of  equity,  and  the  same 
construction  mu.st,  therefore,  be  given  to  the  deed  which  purports  to  carry  those 
articles  into  efi'ect.  But  there  is  no  weight  in  that  argument.  The  articles  were  not 
produced,  so  that  their  exact  construction  cannot  be  ascertained ;  but  even  if  it  could 
have  been  rendered  clear  to  demonstration  that  the  settlement  was  not  such  as  a 
court  of  equity  would  have  directed,  still  that  cannot  affect  its  legal  construction.  It 
is  certain  that,  at  law,  an  estate  to  a  man  and  his  wife,  and  the  heirs  of  their  bodies, 
is  an  estate  in  tail  special,  whether  that  be  or  be  not  the  estate  which  the  court  of 
equity  would  have  directed.  Heneaye  v.  Hunloke  (2  Atk.  456).  This  is  a  point  which 
admits  of  no  doubt.  [His  lordship  then  stated  the  other  facts  of  the  case.]  Under  these 
circumstances  the  present  ejectment  had  been  brought  on  demises  from  the  mortgagees. 
or  persons  deriving  title  under  them,  and  from  Mr.  Maitland  ;  and  the  question  for  our 
decision  is,  whether,  under  any  of  these  demises,  the  plaintifl'is  entitled  to  recover. 

In  order  to  arrive  at  a  correct  conclusion  on  this  point,  the  most  satisfactoiy  course 
will  be  to  trace  the  title  from  [630]  the  settlement  in  1710,  by  virtue  of  which 
Hester,  the  widow  of  Robert,  became,  in  1713,  tenant  in  tail  in  possession,  and  to 
see  how  it  has  been  from  time  to  time  affected  by  the  different  facts  and  documents 
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relied  on  by  the  one  party  and  the  other.  The  first  question  will  be,  what  was  the 
eft'oct  of  the  deed-poll  executed  by  He.ster  in  1735.  We  agree  with  the  eounsel  for 
the  les.sors  of  the  plaintitt',  that  we  must  consider  that  deed  to  have  Iieen  in  truth  a 
covenant  to  stand  seised  to  u.scs,  and  that  its  effect  was  to  create  a  base  fee  in  George, 
the  son  of  Hester,  liable  to  be  defeated  hy  the  subsequent  entry  of  the  issue  in  tail. 
We  do  not  think  it  necessaiy  to  state  the  argument  on  which  we  rely,  as  loading  to 
this  coiiolu.sion  :  it  is  enough  to  say,  that  the  point  was  e.xpressly  decided  in  3Iarhell 
V.  Clarke,  and  to  Lord  Plolt's  reasoning  in  that  case  we  entirely  subscribe. 

George  WoodrofVe  having  thus  acquired  a  base  fee,  survived  Hester  his  mother, 
and  continued  seised  until  his  death,  which  happened  in  1779.  There  can  be  no 
question  but  that,  on  the  death  of  George,  the  Rev.  W.  Billinghurst,  his  nephew,  and 
Hester  Caverle}',  his  sister,  who  had  become  heirs  of  the  bodies  of  Robert  and  Hester, 
might  have  entered  on  the  lands,  and  so  defeated  the  title  of  the  parties  claiming 
under  the  will  of  George.  This,  however,  they  admitted  to  do ;  and  on  the  death  of 
George,  the  trustees  named  in  his  will  for  securing  the  payment  of  the  annuity  to 
the  nephew  for  his  life,  entered,  and  continued  in  possession  until  the  month  of 
October,  1790,  when  AVilliam,  the  great  nephew,  who  at  that  time  attained  his  age  of 
twenty-one  years,  entered  on  the  whole  of  the  property.  Now  it  is  to  be  observed, 
that  the  Rev.  AV.  Billinghurst,  the  nephew  of  George,  died  during  the  minority  of  his 
son  A\'illiam,  the  devisee,  and,  therefore,  when  William  the  devisee  so  entered  in 
October,  1790,  he  was  himself  one  of  the  co-heirs  in  tail  of  Robert  [631]  and  Hester; 
and  the  question  in  the  case  mainly  turns  on  the  effect  of  this  entry. 

On  the  part  of  the  lessors  of  the  plaintifi',  it  is  contended  that  the  effect  was  to 
destroy  the  base  fee  altogether,  and  to  set  up  the  entail,  as  if  the  deed  of  17.35  had 
never  been  executed.  On  the  part  of  the  defendant,  it  was  contended  that  it  had  no 
such  effect ;  that  whatever  title  George  had  under  the  entail,  he  had  certainly  a  base 
fee  under  the  deed  of  1735,  upon  which  his  will  operated,  and  that  the  entry  of 
William,  the  great  nephew,  must  be  referred  wholly  to  his  title  as  devisee  under 
that  will ;  first,  because  such  was  plainly  his  meaning  and  intention,  and  secondly, 
because  all  right  of  entry  in  William  as  tenant  in  tail,  had  been  barred  by  the  Statute 
of  Limitations. 

With  respect  to  the  first  point,  it  must,  we  think,  be  considered  as  clear,  that  when 
William  entered  in  October  1790,  he  did  so  as  claiming  simply  under  the  will,  and  in 
entire  ignorance  that  he  had  any  other  title  than  as  devisee.  The  facts  seem  clearly 
to  shew,  that  from  the  year  1735,  all  parties  supposed  George  to  have  acquired  an 
absolute  estate  in  fee-simple,  and  William  must  have  intended  to  take  po.ssession  by 
virtue  of  his  title  derived  from  the  devise  of  that  fee.  The  subsequent  acts  of  William, 
up  to  the  yeai'  1814,  all  strongly  tend  to  confirm  this  view  of  the  case,  and  to  shew 
that  he  originally  took  and  afterwards  retained  possession,  meaning  to  claim  and  hold 
the  whole  as  tenant  for  life  under  the  will  of  George,  his  great  uncle.  So  far,  therefore, 
as  the  intention  of  the  party  is  m.aterial  in  shewing  what  was  the  legal  eft'ect  of  the 
entrj',  we  think  the  defendant  is  clearly  right. 

But  we  are  of  opinion  that  the  intention  was  vvholly  immaterial,  and  that  the  effect 
of  the  entry  must  be  ascertained  upon  legal  principles,  irrespective  of  the  motives  or 
[632]  meaning  of  the  pai'ty  liy  whom  the  entry  was  made.  Whei-e  a  party  having  a 
right  of  entry  enters,  it  is  not  competent  to  him  to  repudiate  any  rights  he  may  possess, 
and  to  say  he  has  entered  as  a  trespasser,  or  by  some  other  than  his  real  title.  As 
soon  as  he  has  entered,  he  is  possessed,  whether  he  will  or  no,  by  virtue  of  every  title 
which  he  had  in  him,  and  which  he  could  assert  by  entry.  Littleton,  in  his  695th 
section,  puts  this  case : — "  If  a  man  be  disseised,  and  the  disseisor  let  the  land  by 
deed-poll,  or  without  deed,  for  a  numl)er  of  years,  by  which  the  disseisee  entereth,  this 
entry  is  a  remitter  to  the  disseisee.  For  in  such  case,  where  the  entry  of  a  man  is 
congeable,  and  a  lease  is  made  to  him,  albeit  that  he  claims  by  words  in  pais,  that  he 
hath  estate  bj'  force  of  such  lease,  or  saith  openly  that  he  clairaeth  nothing  in  the  l;ind 
but  1)}'  force  of  such  lease,  yet  this  is  a  remitter  to  him,  for  that  such  disclaimer  in  i)ais 
is  nothing  to  the  purpose."  The  ease  put  by  Littleton  is  precisely  similar  to  the  present, 
assuming  that  William  Billinghurst  the  devisee  had  a  right  to  enter  as  tenant  in  tail. 
Li  the  case  put  by  Littleton,  the  disseisee  had  by  force  of  the  lease  a  right  of  entry, 
but  his  entry  was  also  congeable  ;  that  is,  he  had  also  a  right  of  entry  under  an  older 
and  better  title ;  namely,  in  respect  of  the  prior  estate  and  interest  of  which  he  had 
been  disseised  by  the  party  granting  him  the  lease.     So  here,  William  the  devisee  h<ad 
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a  ris;ht  to  enter  for  an  estate  during  his  own  life,  to  take  efTect  out  of  the  base  fee. 
We" assume,  for  the  purpose  of  the  present  argument,  that  he  had  also  a  right  to 
enter  and  defeat  the  base  fee  altogether,  by  virtue  of  his  older  and  better  title  as 
tenant  in  tail.  The  entry  in  the  case  put  by  Littleton  operated  to  restore  the  party 
entering  to  his  older  and  better  title,  notwithstanding  his  disclaimer ;  and  a  similar 
result  followed  the  entry  of  William  the  devisee  in  the  present  case,  notwithstanding 
his  acts  indicating  that  he  meant  to  take  under  the  deed  [633]  and  recovery  of  1735, 
and  not  under  the  entail,  all  of  which  acts  were,  in  the  language  of  Littleton,  "  nothing 
to  the  purpose." 

The  correctness  of  this  doctrine  may,  perhaps,  be  made  more  clear,  by  considering 
how  the  case  would  have  been,  if  William  the  devisee  had  died  without  doing  any  act 
to  bar  the  entail,  and  had  left  issue  an  only  daughter.  That  daughter  would  have 
been  inheritable  under  the  entail,  but  would  have  had  no  claim  under  the  will ;  and 
if  a  question  as  to  the  right  to  the  estate  had  arisen  between  her  and  the  present 
defendant,  all  that  she  could  have  been  called  on  to  .shew  would  have  been,  the 
creation  of  the  e.state  tail,  its  continuance  down  to  the  period  when  her  father  entered, 
in  1790,  and  his  entry  and  possession  up  to  his  death.  Could  it  possibly  have  been 
an  answer  to  such  a  case  to  shew,  that  when  her  father  entered,  he  disclaimed  by  words 
or  by  his  conduct  any  right  to  the  entail?  To  any  such  defence  the  daughter  would 
have  replied,  that  she  claimed  per  formam  doni,  and  that  her  right  was  not  barred  by 
the  act  of  any  of  her  ancestors,  other  than  a  fine  or  recovery.  And  in  such  a  contest 
she  must  have  been  successful. 

For  these  reasons  we  are  of  opinion,  that,  assuming  William  Billinghurst  to  have 
had  a  right  to  enter  in  1790  as  tenant  in  tail,  his  entry  in  fact  at  that  time  made  him 
tenant  in  tail  in  possession,  whether  he  intended  it  to  have  such  an  operation  or  not. 

But  it  was  contended  by  the  Solicitor-General,  on  behalf  of  the  defendant,  secondly, 
that  William  Billinghurst  had  no  right  of  entry  in  1790  in  respect  of  the  estate  tail,  for 
that  the  light  which  he,  or  his  father,  through  whom  he  claimed,  once  had,  was  before 
that  time  barred  by  the  Statute  of  Limitations.  This  question  cannot  arise,  if,  as  was 
contended  by  Mr.  Hodgson,  the  Statute  of  Limitations  applies  only  to  those  cases 
where  the  contest  is,  whether  a  [634]  party  can  assert  a  right  by  entry,  and  not 
where,  as  in  this  case,  the  party  has  lawfully  entered,  and  the  only  point  is  as  to  the 
legal  effect  of  the  entry.  We  will  however  assume  that  the  statute  is  applicable  to 
the  one  case  as  well  as  to  the  other ;  and  then  the  argument  of  the  Solicitor-General, 
as  to  this  branch  of  it,  will  depend  on  the  question,  whether,  in  calculating  the  twenty 
years  within  which  the  entry  must  be  made,  we  are  to  calculate  from  1767,  when  Hester 
the  mother  died,  or  from  1779,  when  George  the  testator  died  ;  if  from  the  former,  the 
argument  of  the  Solicitor-General  is  good  ;  if  from  the  latter,  it  is  bad. 

We  are  all  clearly  of  opinion,  that  it  is  from  the  year  1779,  and  not  from  the  year 
1767,  that  the  calculation  must  be  made.  The  language  of  the  Statute  of  Limitations, 
21  Jac.  1,  c.  16,  is,  "  that  no  person  shall  make  an  entry  into  anj'  lands,  &c.  but  within 
twenty  years  next  after  his  right  or  title  which  shall  hereafter  first  descend  or  accrue 
to  the  same."  The  argument  of  the  Solicitor-General  was,  that  the  right  or  title  of 
entry,  in  the  present  case,  first  descended  or  accrued  on  the  death  of  Hester,  the 
tenant  in  tail,  in  1767 ;  but  this  is  not  so.  George,  by  the  recovery  of  1735,  estopped 
himself  from  ever  setting  up  the  estate  tail.  That  recovery,  though  void  as  against 
the  issue  in  tail,  was  binding  on  him  ;  he  could  never  afterwards  make  an  entiy,  so 
as  to  assert  a  title  inconsistent  with  the  recovery ;  and  consequently  he  did  not,  by 
the  death  of  his  mother,  acquire  any  right  of  entry  whatever.  No  right  or  title  of 
entry  accrued  to  any  person,  enabling  such  person  to  defeat  the  base  fee,  until  the 
death  of  George  in  1779,  when  such  right  first  accrued  to  the  Rev.  W.  Billinghurst 
and  Ann  Walker,  the  then  tenants  in  tail.  If,  indeed,  George  had  not  sutfered  the 
recovery  in  1735,  nor  done  any  other  act  operating  against  him  as  an  estoppel,  then 
the  argument  of  the  Solicitor-General,  that  the  right  or  title  of  [633*]  entry  first 
descended  or  accrued  in  1767,  would  have  been  well  founded;  but  in  that  case  the 
right  of  entry  accruing  to  George  (as  is  plain  both  on  principle  and  authority)  would, 
by  the  doctrine  of  remitter,  have  converted  his  defeasible  seisin  under  the  deed  poll 
of  1735,  into  an  indefeasible  seisin,  as  tenant  in  tail  under  the  original  settlement; 
for  where  a  party,  in  possession  of  land  under  a  defeasible  title,  acquires  a  right  to 
assert  an  older  and  better  title,  not  by  action,  but  by  entry,  then  neither  the  circum- 
stance of  his  havnig  acquired  the  possession  of  his  own  voluntary  act,  nor  of  his  having 
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come  ill  iiiidei' a  conveyance  operating  by  the  Statutoof  Uses,  will  prevent  the  applica- 
tion of  the  doctrine  of  remitter.  Littleton,  GO.'!,  and  two  preceding  sections  ;  .■inoni/iiiuus, 
3  Leon.  93.  If,  therefore,  (Jcorge  had  not  been  affected  by  an  estoppel,  then,  on  the 
death  of  his  mother,  he  would  have  become  tenant  in  tail  in  possession  ;  and  on  his 
death  in  1779,  a  new  right  of  entry  would  have  accrued  to  the  issue  in  tail.  In  every 
view  of  the  case,  therefore,  it  is  from  the  latter  date,  and  not  from  the  death  of  Hester 
in  1767,  that  the  jieriod  of  twenty  years  allowed  by  the  statute  is  to  be  calculated. 

The  right  of  entry  having  thus  first  accrued  in  1776,  and  entry  having  been  duly 
made  eleven  years  afterwards  bv  William  Woodroffe,  one  of  the  co-heirs  in  tail,  in 
1790,  on  the  entirety  of  the  estate,  and  he  having  continued  seised  of  the  entirety 
until  his  decease  in  1 824,  it  becomes  unnecessary  to  consider  what  was  the  precise 
legal  effect  of  his  entry,  so  far  as  relates  to  the  moiety  of  Mrs.  Walker,  the  other 
co-heir  in  tail.  It  certainly  either  had  the  effect  of  restoring  her  seisin,  so  as  to  make 
her,  and  after  her  death  her  daughter,  Mrs.  Maitland,  tenant  in  tail  in  possession,  as 
co-parceners  with  William  Woodroffe,  formerly  Billinghurst,  by  whom  the  entry  was 
made  ;  or  else  his  entry,  with  the  subsequent  continued  possession,  was,  as  to  that 
[634*]  moiety,  an  actual  ouster  of  the  other  co-heir,  so  as  to  give  him  a  title  against  her 
by  adverse  possession,  making  him,  as  to  this  moiety,  tenant  in  fee-simple  by  wrong. 
In  either  case,  the  estate  was  effectually  conveyed  to  the  mortgagees  by  the  deeds 
and  assurances  of  1816  and  1818,  in  which  Mr.  Woodroffe  and  Mr.  and  Mrs.  Maitland 
all  concurred,  so  as  to  pass  their  rights,  whatever  they  were,  to  the  mortgagees. 

For  the  foregoing  reasons,  we  are  of  opinion  that  the  lessors  of  the  plaintiff, 
deriving  title  from  William  Woodroffe  and  Mr.  and  Mrs.  Maitland,  and  the  mortgagees, 
are  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

[635]  Eden  v.  Turtle.  Exch.  of  Pleas.  Nov.  16,  1842. — Assumpsit  by  the 
indorsee  against  the  acceptor  of  a  bill  of  exchange.  Plea,  that  being  indebted 
to  J.  M.,  he  the  defendant  accepted  the  bill  and  delivered  it  to  the  drawer  for 
a  special  purpose,  viz.  that  it  might  be  discounted  by  him,  and  the  proceeds  paid 
to  J.  M.  in  satisfaction  of  the  debt:  the  plea  then  averred  that  the  drawer  held 
the  bill  for  such  special  purpose,  and  for  the  sole  use  and  benefit  of  the  defendant. 
Keplication,  that  the  drawer  did  not  hold  the  bill  for  the  said  special  purpose, 
and  for  the  sole  use  and  benefit  of  the  defendant : — Held,  that  the  traverse  was 
not  too  large,  as  it  did  not  compel  the  defendant  to  prove  more  than  he  would 
otherwise  be  bound  to  prove  in  support  of  his  plea. 

[S.  C.  2  Dowl.  (N.  S.)  459;  12  L.  J.  Ex.  11  ;  6  Jur.  1090.] 

Assumpsit  on  a  bill  of  exchange,  drawn  bj'  one  J.  W.  Harrison  on  and  accepted 
by  the  defendant,  and  by  the  .said  J.  W.  Harrison  indorsed  to  the  plaintiff.  The 
defendant  pleaded,  that  before  and  at  the  time  of  accepting  the  bill  in  question,  he 
the  defendant  was  indebted  to  one  Julia  Mainwaring  in  the  sum  of  money  in  the  bill 
mentioned,  and  thereupon  the  said  J.  W.  Harrison  drew  the  said  bill,  and  the  defen- 
dant accepted  the  same,  for  a  special  purpose  only,  that  is  to  say,  that,  after  the 
acceptance  of  the  said  bill  by  the  defendant,  and  after  his  delivery  thereof  to  the  said 
J.  W.  Harrison,  and  before  the  same  should  become  due  and  payable,  he  should  hold 
the  same  for  the  sole  use  and  benefit  of  the  defendant,  and  should  get  the  same  dis- 
counted for  him,  and  that  upon  such  discounting  he  should  deliver  and  pay  the  proceeds 
of  the  bill  to  the  said  .lulia  Mainwaring,  in  satisfaction  and  discharge  of  the  said  debt 
so  due  from  the  defendant  to  her,  and  not  otherwise  :  and  the  defendant  further  saith, 
that  thereupon,  at  the  request  of  the  said  J.  W.  Harrison,  and  before  the  said  bill 
became  and  was  due  and  payable,  he  then  accepted  the  said  bill  for  the  same  special 
purpose,  and  not  otherwise  ;  and  that  at  the  like  request  of  the  said  J.  \V.  Harrison, 
he  the  defendant  delivered  the  same  to  him,  who  then  received,  and  from  thence  until 
the  delivery  thereof  to  the  banker  hereinafter  mentioned  held  the  .same  for  such 
special  purpose  as  last  aforesaid,  and  for  the  sole  use  and  benefit  of  the  defendant, 
and  not  otherwise;  and  the  defendant  further  saith,  that  the  last-mentioned  accept- 
ance, and  the  said  acceptance  in  the  declaration  mentioned,  are  one  and  the  same 
acceptance,  and  that,  except  as  aforesaid,  there  never  was  any  value  or  consideration 
whatever  given  for  the  acceptance  of  the  .said  bill  by  the  defendant,  or  for  the  payment 
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by  him  of  the  amount,  &<:. ;  and  the  defendant  fni-ther  saith,  that  aftei'ward-s,  and 
before  [636]  the  same  bill  became  duo,  the  said  J.  W.  Han-isou  transfened  the  same 
bill  to  a  certain  banker  with  whom  he  then  had  dealings  and  transactions  in  the  wa^' 
of  his  business  of  a  bankci',  who  then  received  the  said  Ijill,  and  gave  credit  to  the  said 
J.  W.  Harrison  only  for  the  amount  thereof:  and  the  defendant  avers,  that  the  said 
last-mentioned  transfer  was  made  against  good  faith,  and  contrary  to  the  said  purpose 
for  which  the  said  J.  W.  Harrison  so  received  and  held  the  said  bill  as  aforesaid,  and 
without  the  knowledge  and  consent  of  the  defendant.  The  plea  then  went  on  to 
aver  a  presentment  of  the  bill  to  the  defendant  when  at  maturity,  and  its  dishonour 
by  him,  whereupon  the  said  banker,  as  holder  of  the  bill,  returned  and  redelivered  it 
to  the  said  J.  W.  Harrison,  and  wholly  abandoned  all  his  right  theieto,  and  all  his 
claim  and  demand  in  respect  thereof  as  such  transferee ;  and  that  the  said  J.  W. 
Hariison  then  received  and  accepted  the  same  bill,  and  assented  to  such  abandonment, 
and  continued  to  hold  the  said  bill  from  that  time  to  the  time  of  the  delivery  thereof 
to  the  plaintiff  as  thereinafter  mentioned,  without  any  default  of  the  defendant.  It 
then  stated,  that  long  afterwards,  to  wit,  on  the  1st  May,  1842,  in  further  \-iolation 
of  good  faith,  contrary  to  the  said  purpose  for  which  he  received  the  said  bill,  and 
without  the  defendant's  default,  knowledge,  or  consent,  or  that  of  the  said  Julia 
Mainwaring,  J.  W.  Harrison  indorsed  and  delivered  the  same  to  the  plaintiff,  who 
then  received  the  said  bill  from  the  said  J.  W.  Harrison  for  the  first  time,  and  upon 
other  and  different  terms,  and  contrary  to  the  said  special  purpose,  and  in  breach  and 
violation  thereof,  to  wit,  under  colour  of  a  debt  due  to  him  from  the  said  J.  W. 
Harrison,  and  with  notice  that  the  bill  was  overdue,  &o.     Verification. 

Replication,  that  the  said  bill  was  not  made  or  drawn  by  the  said  J.  W.  Harrison 
upon  or  accepted  by  the  defendant,  nor  did  the  defendant  deliver  the  same  to  the 
said  J.  W.  Harrison,  nor  did  the  said  J.  W.  Harrison  receive  or  hold  the  same,  for 
the  said  special  purpose  in  the  plea  mentioned,  [637]  and  for  the  sole  use  and  benefit 
of  the  said  defendant,  in  manner  and  form  as  in  the  said  plea  alleged. 

To  this  replication  the  defendant  demurred  specially,  on  the  ground  that  the 
traverse  in  the  replication  was  bad,  for  being  in  the  conjunctive  instead  of  the  dis- 
junctive.    Joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer.  The  traverse  is  too  large,  being  in  the  con- 
junctive instead  of  the  disjunctive.  The  plaintiff  ought  not  to  have  put  in  issue  that 
the  bill  was  given  for  a  special  purpose,  and  for  the  sole  use  and  benefit  of  the  defen- 
dant, as  by  that  mode  of  pleading  he  puts  the  defendant  to  prove  more  than  he  would 
otherwise  be  compelled  to  prove.  The  replication  ought  to  have  traversed  those 
allegations  in  the  disjunctive.  In  Stephen  on  Pleading,  274  (4th  edit.),  it  is  said, 
"A  traverse  may  be  too  large  by  being  taken  in  the  conjunctive  instead  of  the 
disjunctive,  where  it  is  not  material  that  the  allegation  traversed  should  be  proved 
conjunctively,"  for  which  the  author  cites  Gomm  v.  Sweeting  (2  Saund.  205).  In 
Mom-c  v.  Boukofi  (1  Bing.  N.  C.  323;  1  Scott,  123),  where  the  plea  was  that  the  bill 
was  for  work  done  at  law  and  in  equity,  a  replication  that  the  bill  was  not  for  work 
and  labour  at  law  and  in  equity,  was  held  to  be  ill.  So,  in  Stiihlis  v.  Lain.imi  {I  M.  &  W. 
728),  where  the  declaration  alleged  that  the  sheriff  seized  and  took  in  execution  and 
levied  certain  goods,  a  plea  that  the  defendant  did  not  seize  and  levy  was  held  bad, 
as  the  traverse  ought  to  have  been  in  the  disjunctive.  Here  the  plea  is,  that  the  bill 
was  drawn  and  accepted  for  a  special  purpose,  and  that  Harrison  held  it  for  such  special 
purpose,  and  for  the  sole  use  and  benefit  of  the  defendant ;  and  the  replication  is,  that 
he  did  not  hold  the  bill  for  the  special  purpo.se,  and  for  the  sole  use  and  benefit  of  the 
defendant,  which  clearly  brings  it  within  the  authorities  cited. 

[638]  Butt,  contra.  The  traverse  is  in  fact  a  traverse  of  the  special  purpose  only, 
and  compels  the  defendant  to  prove  no  more  than  he  would  otherwise  be  bound  to 
prove  in  order  to  sustain  the  defence  alleged  in  the  plea.  The  payment  of  the  defen- 
dant's debt  to  Julia  Mainwaring,  which  was  the  special  purpo.se,  was  in  fact  for  the 
sole  use  and  benefit  of  the  defendant.  The  eases  cited  are  distinguishable.  In  Shihbs 
V.  Laimon,  the  traverse  taken  by  the  defendant  would  have  compelled  the  plaintiff 
to  prove  not  only  the  seizure,  but  also  the  levy. 

Peacock  replied. 

Lord  Abingkr,  C.  B.  I  am  of  opinion  that  the  replication  in  this  case  is  sufficient. 
When  a  pleading,  by  traversing  facts  alleged  in  the  conjunctive,  imposes  on  the  opposite 
party  the  onus  of  proving  more  than  a  traverse  properly  taken  in  the  disjunctive,  it 
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is  b;i(l,  but  the  present  replication  only  puts  the  defendant  to  prove  the  same  faels,  and 
no  more,  which  he  otherwise  would  he  bound  substantially  to  do  in  order  to  support 
his  plea.  If  the  ijeneral  replication  de  injuria  would  not  have  put  in  issue,  or  com- 
pelled the  defendant  to  prove,  ,ill  the  special  ])urpose  allef^ed  in  this  ]jloa,  tliis  replica- 
tion would  be  bad  ;  Init,  as  it  appears  to  me,  the  substantive  allegation  in  the  ])lc.a  is, 
that  the  bill  was  delivered  to  the  drawer  to  be  discounted  for  the  use  of  the  defendant, 
and  for  no  other  purpose  whatever. 

Parke,  B.  I  also  am  of  opinion  that  this  replication  is  good,  as  being  a  mere 
traverse  of  an  essential  averment  in  the  plea;  which,  after  alleging  that  the  bill  in 
cjuestion  was  accepted  by  the  defendant  and  delivered  to  Harrison  for  a  special  purpose, 
namely,  to  hold  for  the  sole  use  and  benefit  of  the  defendant,  and  that  the  same  might 
be  discounted  for  his  benefit  &c.,  goes  on  to  say,  that  Harrison,  after  the  deliveiy 
thereof  to  him,  held  the  same  for  such  [639]  special  purpose  as  aforesaid,  and  for  the 
sole  use  and  benefit  of  the  defendant ;  and  the  traverse  only  follows  the  terms  of  the 
plea,  and  denies  that  the  bill  was  delivered  to  Harrison,  or  held  by  him,  for  the  special 
purpose  mentioned  in  the  plea.  I  quite  agree,  that  if  the  efiTect  of  this  replication 
were  to  compel  the  defendant  to  prove  more  than  he  otherwise  would  have  been  bound 
to  do  in  order  to  support  his  plea,  it  would  be  bad  ;  and  tiie  whole  question  comes 
shortly  to  this — would  this  plea  be  supported  by  proof  that  the  bill  had  been  delivered 
to  Harrison  for  his  own  use,  or  for  the  use  of  the  defendant  generally,  or  to  pay  it 
over  to  another  person,  or  for  any  other  purpose  than  that  of  getting  it  discounted, 
as  alleged  in  the  pleal  I  think  not;  for  the  plea  puts  forward  two  facts  as  necessary 
parts  of  the  defendant's  case ;  namelj',  first,  that  the  bill  was  delivered  over  to 
Harrison  ;  and  secondly,  that  it  was  so  delivered  for  the  special  purpose  thereinafter 
mentioned  ;  both  of  which  must,  of  course,  be  proved  in  order  to  make  out  the  plea. 
If,  for  instance,  the  proof  were  simply  that  the  bill  had  been  delivered  to  Harrison 
to  hold  as  a  depositar}',  for  no  particular  purpose,  or  such  like,  it  would  not  be  sufficient ; 
the  defendant  would  be  bound  to  go  further,  and  shew  that  it  was  with  the  view  of 
being  discounted  for  the  purpose  stated  on  the  record. 

GURNEY,  B.,  concurred. 

Roi.FE,  B.  The  joint  efiTect  of  the  plea  and  replication  in  this  case  is  to  put  in 
issue  the  special  purpose  alleged  in  the  former,  namely,  that  the  bill  was  delivered 
to  Harrison  by  the  defendant  to  be  discounted  for  him,  and  so  was  held  by  Harrison 
for  the  use  and  benefit  of  the  defendant. 

Judgment  for  the  plaintiff. 

[640]  Jackson  ?'.  Utting  AND  Others.  Exch.  of  Pleas.  Nov.  24,  1842. — Where, 
in  an  action  against  four  defendants,  issue  had  been  joined  against  three  of  them, 
and  the  fourth  had  been  discharged  under  the  Insolvent  Debtors'  Act  since  the 
commencement  of  the  action  ;  the  Court  discharged  with  costs  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  on  the  ground  that  no  complete  issue  had  been 
joined. 

[S.  C.  2  Dowl.  (N.  S.)  543  ;  12  L.  J.  Ex.  129.] 

This  was  a  rule  for  judgment  as  in  case  of  a  nonsuit.  It  was  an  action  against 
four  defendants,  and  it  appeared  from  the  affidavits  that  issue  was  joined,  as  to  three 
of  them,  on  the  •5th  February  ;  and  that  the  fourth  had,  since  the  commencement  of 
the  action,  filed  his  petition  and  .schedule  in  the  In.solvent  Debtors'  Court,  and  by  an 
order  of  that  Court  had  been  discharged  from  the  debt  for  which  this  action  was 
brought. 

Martin  shewed  cause,  and  contended  that  the  motion  could  not  be  entertained 
until  issue  had  been  joined  against  all  the  defendants. 

Humfrey  appeared  in  support  of  the  rule. 

Pauke,  B.  You  must  shew  a  complete  issue  joined  that  might  be  tricil,  which  is 
not  shewn  to  be  the  case  as  regards  all  the  defendants. 

Per  Curiam.     Rule  discharged,  with  costs. 
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[641]  WiLLSON  V.  Carey  and  Cunnington.  Exch.  of  Picas.  Nov.  16,  1842. — 
Debt.  The  declanitioii  alleged,  th;it  the  plaintifl",  being  employed  by  the  defen- 
dants to  sell  certain  land-s  by  auction,  put  up  the  same  for  sale,  subject  to  a 
condition  that  the  highest  bidder  should  lie  the  purchaser:  that  one  H.  was  the 
highest  bidder,  and  declared  by  the  plaintiH'  to  be  the  purchaser,  whereljy  auction 
duty  to  the  amount  of  941.  l.Ss  9d.  became  payable  l)y  the  plaintitt',  and  was 
paid  by  him  :  breach,  in  non-payment  of  that  sum  by  the  defendants.  Plea,  by 
one  of  the  defendants,  that  it  was  a  conditional  sale,  that  the  purchaser  should 
after  the  sale  pay  the  auction  duty  ;  that  upon  exposure  to  sale,  and  H.  being  the 
highest  bidder,  payment  of  the  duty  was  then  demanded  of  him  by  the  plaintiff, 
and  refused  by  him,  whereby  his  bidding  became  null  and  void.  Plea,  by  the 
other  defendant,  that  the  plaintiff  at  the  time  of  the  sale  demanded  payment  of 
the  duty  from  H.,  who  refused  to  pay,  and  did  not  at  the  time  of  the  sale  or  at 
any  time  .since  pay  the  same,  whereupon  the  defendants  then  declared  the  said 
bidding  and  sale  to  be  null  and  void,  and  the  same  became  null  and  void. 
Replication,  that  before  H.  became  a  bidder,  it  was  collusively  agreed  between 
him  and  the  latter  defendant,  that  H.  should  bid,  not  with  a  view  of  completing 
the  purchase,  but  merely  to  outbid  another  bidder,  and  that  H.  did  so  bid  ;  that 
the  plaintiff  at  the  time  of  the  auction  had  no  notice  either  of  the  said  agreement 
or  of  the  intent  of  H.  becoming  a  bidder ;  that  the  plaintiff  at  the  said  auction, 
and  whilst  H.  was  the  highest  bidder,  closed  the  biddings,  and  H.  then  became 
the  highest  bidder,  and  was  declared  to  be  the  purchaser  ;  that  H.  refused  to 
pay  the  auction  duty  ;  and  that  before  his  bidding  no  notice  was  given  to  the 
plaintiff  by  H.  or  by  the  defendants  of  H.'s  being  appointed  and  having  agreed 
to  bid  at  the  sale  for  the  use  and  behoof  of  the  defendants.  Held,  first,  that 
the  declaration  was  good,  and  that  the  replication  was  not  a  departure  from  it. — 
Secondly,  that  the  former  plea  was  bad,  as  it  did  not  shew  that  the  vendors  had 
exercised  their  option  of  declaring  the  bidding  to  be  null  and  void. — Thirdly, 
that  the  latter  plea  was  bad,  as  it  did  not  shew  that  the  vendors  had,  at  the  time 
and  place  of  auction,  exercised  their  option  of  declaring  the  bidding  to  be  void, 
or  had  notified  the  same  to  the  plaintiff'. — Fourthly,  that  the  19  Geo.  3,  c.  56, 
has  not  repealed  the  7th  sect,  of  17  Geo.  3,  c.  50. — Where  defendants  plead 
separately  pleas  which  are  demurred  to,  the  pleas  and  demurrers  being  substantially 
the  same,  each  defendant  is  not  eutitled  to  appear  by  separate  counsel  on  the 
argument  of  the  demui-rer. 

[S.  C.  2  Dowl.  (N.  S.)  530;  12  L.  J.  Ex.  17.     See  further,  11  M.  &  W.  368.] 

Debt.  The  declaration  stated,  that  after  the  passing  of  the  19  Geo.  3,  c.  56,  the 
plaintiff,  being  employed  by  the  defendants  as  an  auctioneer,  to  sell  by  public  auction 
certain  lands,  and  amongst  them  lot  4,  did  put  up  for  sale  by  public  auction,  in  a 
certain  part  of  Great  Britain,  not  within  the  limits  of  the  chief  office  of  excise  in 
London,  to  wit,  at  Spalding  in  the  county  of  Lincoln,  lot  4,  subject  to  the  condition 
of  sale,  that  the  highest  bidder  should  be  the  purchaser ;  that  J.  Hames  was  the 
highest  bidder,  and  declared  by  the  plaintiff'  to  be  the  purchaser,  for  the  price  of 
£3100,  whereby  auction  duty  to  the  amount  of  941.  18s.  9d.  became  payable  to  Her 
Majesty,  and  was  a  charge  upon  the  plaintiff' as  such  auctioneer,  and  was  paid  by  him 
to  the  collector  of  excise.  Breach,  non-payment  by  the  defendants  of  the  said  sum 
of  941.  18,s.  9d. 

Plea,  by  the  defendant  Carey,  that  it  was  one  of  the  conditions  of  the  said  sale, 
that  the  purchaser  should,  immediately  after  the  sale,  pay  the  auction  duty  upon  the 
pur  [642]-chase-money  ;  that,  upon  the  said  exposure  to  sale,  and  upon  Hames  being 
the  highest  bidder,  payment  of  such  auction  duty  was  then  demanded  by  the  plaintiff 
from  Hames,  who  then  refused  to  pay  the  same,  whereby  his  bidding  then  became 
null  and  void  to  all  intents  and  purposes,  by  virtue  of  the  statute  in  such  case  made 
and  provided,  &c. 

Plea,  by  the  defendant  Cunnington,  that  the  defendants,  as  sellers,  and  the  plaintiff, 
as  auctioneer,  made  it  a  condition  of  sale,  that,  according  to  the  statute  17  Geo.  3, 
c.  50,  the  duty  should  be  paid  by  the  purchaser,  over  and  above  the  price  bidden  at 
the  sale  ;  that  the  plaintiff,  at  the  time  of  the  sale  to  Hames,  demanded  payment  of 
the  auction  duty  from  Hames,  who  neglected  and  refused  to  pay  the  same,  and  did 


lOM.  &W.  643.  WILLSON    V.CAREY  629 

not  lit  tliu  time  (jf  the  sale,  nor  ;it  any  time  since,  pay  the  same,  aeeonling  to  the  true 
intent  of  the  eondition  of  sale,  and  of  the  act  of  Parliament,  wherenpon  the  defendants, 
according  to  the  true  intent  of  the  statute,  (17  (jco.  .'.i,  e.  5,  s.  8),  then  declared  the 
bidding  and  sale  to  be  null  and  void,  and  the  bidding  and  sale  then  became  lujll  and 
void,  by  virtue  of  the  said  act. 

Replication  to  each  plea,  that  before  Hames  became  a  l)idder,  it  was  collusively 
agreed  between  him  and  Cunnington,  that  lianies  should  bid  £.'ilUO,  so  as  to  appear 
as  a  real  l)ona  fide  bidder,  not  with  any  view  of  completing  the  purchase  in  ease  he 
should  be  the  highest  bidder,  or  of  paying  the  auction  duty,  but  merely  with  the 
intent  of  outbidding  a  ceitain  bidder,  and  the  Hames  did,  in  pursuance  of  the  said 
agreement,  bid  the  sum  of  £3100  ;  that  the  plaintiil',  at  the  time  of  the  action,  had  no 
notice  either  of  the  said  agreement,  or  of  the  intent  with  which  Hames  became  such 
bidder;  that  the  plaintiff,  at  the  said  auction,  and  whilst  Hames  was  the  highest 
bidder,  closed  the  said  biddings,  and  thereupon  Hames  became  the  highest  bidder, 
and  was  declared  to  be  the  purchaser ;  that  Hames  refused  to  pay  the  auction  duty, 
in  pursuance  of  the  said  agreement;  that  before  Hames's  bidding,  no  notice  was  given 
to  [643]  the  plaintiff  by  Hames  or  the  defendants,  of  Hames  beiiig  appointed  and 
having  agreed  to  bid  at  the  sale  for  the  use  and  behoof  of  the  defendants. 

Special  demurrer,  assigning,  aniong.st  other  causes,  that  the  plaintiff  had  not  stated 
that  Caiey  was  a  party  to,  or  authorized  or  concurred  in,  the  said  collusive  agreement 
between  Hames  and  Cuiniington,  and  that  the  said  collusive  agreement  did  not  render 
the  defendants  liable  to  pay  the  auction  duty. 

N.  R.  Clarke,  in  support  of  the  demurrer  by  Cunnington.  The  replication  is  bad, 
for  it  omits  to  state  that  Carey  had  any  knowledge  of  the  collusive  agreement  Ijetween 
Cunnington  and  Hames.  The  agreement  is  stated  to  have  been  made  with  Cunnington 
only,  and  the  act  of  one  vendor  is  not  the  act  of  both.  At  all  events,  if  it  is  meant 
to  be  contended  that  the  act  of  one  is  the  act  of  both,  it  should  have  been  so  pleaded. 
Com.  Dig,  "  Pleader,"  (C.)  37,  Moivningion  v.  Jniliam  ( 1  Vent.  109  ;  2  Saund.  97  b.,  n.  2). 
Whatever  was  done  by  Cunnington  was,  so  far  as  appears,  without  the  authority  of 
Carey,  and  Cunnington  had  no  authoi'it}'  to  bind  Carey  by  this  collusive  agreement. 
He  was  not  the  owner  of  the  estate  ;  he  and  Carey  together  formed  but  one  owner 
in  contemplation  of  law.  The  auctioneer's  power  to  make  it  a  condition  that  the 
purchaser  should  pay  the  auction  duty,  was  to  protect  the  vendors  from  mere  men  of 
straw  bidding  at  the  sale.  The  act  of  Parliament  did  not  intend  that  any  duty  should 
be  paid  where  the  money  was  not  paid  in.  Here  no  auction  duty  attached,  and 
therefore,  notwithstanding  the  collusive  agreement  entered  into  by  Cunnington,  the 
plaintiff  ought  not  to  have  paid  it,  and  consequently  he  is  not  entitled  to  recover. 
Cunnington  and  Carey  together  had  power  to  act  jointly,  and  by  so  doing  might 
declare  the  sale  void.  And  the  plea  accordingly  states,  [644]  that  pursuant  to  the 
intent  of  the  statute  17  Geo,  3,  c.  50,  s.  8,  they  the  defendants  did  declare  the  bidiling 
and  .sale  to  be  null  and  void,  by  virtue  of  the  act.  There  cannot  be  a  doubt  that  it  is 
competent  to  one  of  several  joint  owners  of  an  e.?tate  to  become  a  purchaser  of  the 
whole,  and  if  one  chooses  to  become  such  purchaser,  why  should  he  not  be  allowed 
to  employ  a  person  to  bid  for  him?  and  in  that  case,  as  he  would  be  bound  by  that 
contract,  it  is  admitted  that  he  would  be  liable  to  duty.  The  one  who  dissented 
from  the  authority  of  Hames  to  bid  may  have  a  right  to  insist  on  the  contract  being 
performed.  Payment  of  the  duty  was  demanded  and  refused,  and  the  defendants 
were  then  at  liberty  to  declare  the  sale  null  and  void,  which  they  accordingly  did. 
No  auction  duty  then  was  payable. 

Martin  appeared  in  support  of  Carey's  demurrer: — but 

W.  H.  Watson,  for  the  plaintiff,  objected  that  two  counsel  had  no  right  to  be 
heard  on  the  same  ground  in  support  of  two  defendants  whose  pleas  and  demurrers 
were  substantially  the  same,  and  their  interests  identical.  He  cited  JJroukc  v.  Tuiiur 
(2  Bing.  N.  C.  -132  ;  2  Scott,  622),  where  the  Court  under  similar  circumstances  had 
declined  to  hear  more  than  one  counsel,  but  permitted  the  second  counsel  merely  to 
mention  the  names  of  cases. 

The  Court  allowed  M;irtin  to  proceed,  but  at  the  close  of  the  case  Lord  Abinger,  C.  B., 
expressed  a  hope  that  the  indulgence  granted  by  the  Court  would  not  be  drawn  into 
a  precedent ;  as  the  practice  of  hearing  more  counsel  than  one  on  the  same  point  would 
be  productive  of  expense  and  loss  of  time. 

Martin.     The  declaration  is  bad,  cannot  be  supported,  for  it  is  founded   entirely 
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on  the  liability  umlur  [645]  the  statute,  and  not  on  any  promise  by  the  defendants, 
and  no  iii;ht  of  aetion  aeerues  to  an  auctioneer  for  auction  duties  payable  on  the  sale 
of  land,  l)ut  only  on  the  sale  of  goods.  This  is  evident  from  the  language  of  the 
U)  Geo.  3,  c.  56,  which  was  passed  to  regulate  the  duties  imposed  by  the  17  t4eo.  3, 
c.  50.  By  section  7  of  the  1 9  Geo.  3,  c.  56,  every  person  acting  as  an  auctioneer  is 
required  to  give  an  "account  in  writing  of  the  total  amount  of  the  money  bid  at  each 
sale,  and  of  the  several  articles,  lots,  oi'  parcels  which  shall  have  been  there  sold,  and 
the  price  of  each  and  every  such  article,  lot,  or  parcel."  And  it  is  enacted,  that  the 
auctioneer  shall  recover  the  duties  from  the  persons  "  on  whose  account  such  goods 
shall  be  so  sold."  That  shews  that  the  section  applies  to  the  sale  of  goods  only,  and 
it  is  only  in  that  case  that  the  auctioneer  is  authorized  to  bring  an  action  of  debt.  In 
the  case  of  lands,  no  duty  is  imposed  by  the  act  upon  the  employer  to  pay  the 
auctioneer,  and  therefore  there  is  no  good  cause  of  action  founded  on  the  statute. 
Whether  or  not  there  is  an  implied  promise  to  pay  the  amount  which  he  is  called  upon 
to  pay  for  auction  duty,  is  another  matter.  Again,  the  declaration  is  bad  on  the 
ground  that  the  act  gives  no  authority  to  an  auctioneer  residing  out  of  the  limits  of 
the  chief  excise  ottice  to  I'ceover  the  duty.  The  8th  section  only  applies  to  auctioneers 
who  reside  out  of  those  limits ;  and  it  provides,  that  every  person  acting  as  an 
auctioneer  not  within  the  limits  of  the  chief  office  of  e.xcise,  shall  give  secuiity  that  he 
will,  within  six  weeks  after  every  sale  by  auction,  deliver  an  account  in  the  same 
maiHier  as  is  thereinbefore  required  to  be  delivered  by  persons  selling  within  the  limits 
of  the  chief  office,  and  shall  make  payment  of  all  sums  of  money  due  and  payable  to 
his  Majesty  on  account  of  every  sale  by  auction  within  such  six  weeks  respectively  ; 
and  all  the  powers,  directions,  penalties,  and  forfeitures  thereinbefore  prescribed  for 
the  better  levying,  secuiing,  or  accounting  for  the  said  rates  [646]  or  duties  within 
the  limits  of  the  chief  office,  shall  be  observed  in  all  other  parts  of  Great  Britain,  as 
if  the  same  were  again  re-enacted.  There  is  nothing  there  which  gives  this  right  of 
action.  It  is  not  for  a  penalty  or  a  forfeiture,  and  the  section  only  applies  to  the 
penalties  due  to  the  crown.     The  declaration  is  therefore  defective. 

Secondly,  the  plea  by  Carey  is  also  good.  The  duty  is  imposed  in  cases  where  a 
siile  has  taken  place,  not  where  there  has  been  no  sale.  As  far  as  appears  upon  the 
face  of  the  declaration,  there  was  a  sale  to  Hames  ;  but  the  plea  states  that  the  vendors, 
on  nonpayment  of  the  duties  by  the  buyer  pursuant  to  the  conditions  of  sale,  declared 
the  sale  to  be  void  under  17  Geo.  3,  c.  50,  s.  S,  and  consequently  the  duties  did  not 
attach.  Therefore,  if  the  plaintiff  paid  the  auction  duty,  he  paid  it  in  his  own  wrong, 
and  cannot  be  entitled  to  recover  it  from  the  defendants. 

Thirdly,  the  replication  is  clearly  bad,  on  the  ground  that  it  is  a  departure  from 
the  declaration.  It  is  stated  in  the  declaration  as  a  complete  sale  to  Hames,  whereas 
the  replication  shews,  that  although  Hames  appeared  to  be  a  purchaser,  no  valid  .sale 
ever  took  place. 

W.  H.  Watson,  for  the  plaintitl'.  The  auction  duty  attached  upon  the  plaintiti'  on 
the  sale  to  Hames,  and  having  been  paid  bj'  him,  may  be  recovered  from  the  parties 
who  employed  him.  This  is  clear  from  the  6th  and  7th  sections  of  19  Geo.  3,  c.  56  ; 
the  former  of  which  enacts,  that  the  duties  shall  be  a  charge  upon  every  auctioneer 
"from  and  after  the  knocking  down  of  the  hammer  or  other  closing  of  the  bidding." 
Whether  the  seller  in  the  present  case  can  avoid  the  sale  under  the  17  Geo.  3,  c.  50,  s.  8, 
depends  in  the  first  place  on  the  question  whether  that  section  has  not  been  repealed 
by  the  statute  19  Geo.  3,  c.  56.  [Parke,  B.  The  first  section  of  the  latter  act,  which 
declares  that  the  powers,  rules,  &c.  for  granting  licenses  shall  cease  and  determine, 
does  not  repeal  the  former  statute  in  toto.]  At  [647]  all  events,  the  defendants,  who 
were  instrumental  in  causing  a  fictitious  sale  to  take  place,  cannot  take  advantage  of 
their  own  wrong  to  rescind  it.  In  Malinx  v.  Freeman  (4  Bing.  N.  C.  395  ;  6  Scott,  1S7), 
it  was  held  that  a  purchaser  cannot  rescind  his  own  contract  at  an  auction,  on  the 
ground  that  he  has  refused  to  pay  the  auction  duty  pursuant  to  the  conditions  of  sale, 
notwithstanding  the  statute  17  Geo.  3,  c.  50,  which  enacts,  that  in  ease  of  such  refusal, 
the  bidding  shall  be  null  and  void  to  all  intents  and  purposes.  That  was  on  the  ground 
that  the  sale  is  not  absolutely  void,  but  voidable  only  at  the  option  of  the  seller. 
The  vendors  might  therefore,  in  this  case,  have  considered  Hames  as  a  good  purchaser. 
At  least  the  plea  is  bad,  for,  as  the  duty  attached  upon  the  auctioneer  on  the  knocking 
down  of  the  hammer,  the  plea  ought  to  have  shewn  the  time  when  the  sale  was  declared 
void  by  the  sellers  ;  whereas  it  is  consistent  with  this  plea  that  the  sale  was  not  declared 
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void  luiUl  long  after  the  duty  iittaoliwl,  and  the  plaintilV  had  been  called  upon  to  pay 
it  The  declaration  states,  that  the  duty  had  become  payable,  and  had  become  a  cha)-go 
upon  the  plaintili',  and  that  is  not  denied  by  the  plea.  The  plea  is  consistent  with 
this,  that  the  duty  had  attached,  and  had  been  pail,  and  that  after  that  the  vendors, 
or  vendee,  refused  to  complete  the  purchase. 

Admitting,  however,  that  this  was  a  bona  tide  purchase  by  the  defendants  of  their 
own  estate,  the  12th  section  of  the  19  Geo.  3,  c.  56,  enacts,  not  that  the  auctioneer 
in  such  a  case  shall  not  pay  the  duty  to  the  crown,  but  that  the  owners  are  to  have 
an  allowance  of  the  duties  from  the  commissioners  of  excise,  provided  that  notice  be 
given  to  the  auctioneer  before  the  bidding,  both  by  the  owner  and  the  person  appointed 
to  bid,  of  the  latter  being  appointed  by  the  foimer,  and  having  ;igreed  accordingly  to 
bid  for  the  nse  and  behoof  of  the  seller.  That  section  is  re-enacted  by  42  Geo.  3, 
c.  93,  s.  1.  In  Capp  v.  Topham  (6  East,  392),  an  auc-[648]-tioneer  was  employed  to 
sell  an  estate,  the  lowest  price  of  wliich  was  fixed  by  the  owtier,  and  wi'itten  down  on 
a  piece  of  paper,  which  was  put  under  a  candlestick  at  the  time  of  sale,  with  the  privity 
of  the  auctioneer,  but  not  signed  by  the  owner,  nor  any  notice  in  writing  given  to  the 
auctioneer  of  the  price  so  set  down,  nor  had  the  auctioneer  gi\en  the  previous  notice 
of  the  sale  to  the  collector  of  the  duty,  as  required  by  the  acts  of  the  19  Geo.  3,  c.  56, 
and  28  Geo.  3,  c.  37  ;  but  being  asked,  at  the  sale,  whether  he  had  taken  the  proper 
precautions  to  avoid  the  duty  in  case  there  was  no  sale,  he  said  that  it  was  his  mode 
to  fix  a  price  under  the  candlestick,  and  if  the  bidding  did  not  come  up  to  that  price 
it  was  no  sale  or  duty  ;  and  it  was  held,  that  the  duty  having  attached,  though  there 
was  no  sale,  for  want  of  taking  the  precautions  required  of  the  owner  by  the  statutes 
under  such  circumstances,  and  the  auctioneer  having  been  sued  for  the  duty  on  his 
bond  to  the  crown,  and  compelled  to  pay  it,  he  could  not  recover  it  over  against 
the  owner,  he  having  warranted  that  proper  precautions  had  been  taken  to  prevent 
the  duty  attaching  in  the  event,  though  both  parties  were  mistaken  in  the  law.  So, 
in  Cruso  v.  Criqj  (3  East,  337),  it  was  held  that,  in  the  case  of  dumb  biddings,  the  duty 
attached;  and  in  JomA\.  Nanufij  (M'Clel.  25;  13  Price,  76),  it  seems  to  have  been 
considered  that  the  auction  duty  may  attach  though  the  sale  be  imperfect,  and  the 
vendee  never  become  a  purchase)'.  The  plea  ought  to  have  shewn  that  the  duty  did 
not  attach,  which  it  has  not  done ;  but  even  if  it  were  otherwise,  the  replication  is 
good,  and  shews  that  the  purchase  by  Hames  was  such  that  the  duty  attached  upon 
the  plaintiff. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  judgment 
of  the  Court.  This  was  a  case  in  which  the  auctioneer  was  bound  to  pay  the  auction 
duty,  [649]  as  it  attached  upon  him  at  the  time  of  the  auction  ;  and  the  statute  makes 
him  liable  to  pay  it  even  before  a  complete  sale  has  taken  place.  Here  the  declaration 
states  that  Hames  had  previously  become  the  purchaser,  although  not  by  a  complete 
contract,  but  only  so  far  as  to  make  the  duty  attach.  Hames  had  agreed  to  become 
the  pin'chaser  at  a  sale  where  he  was  declared  the  highest  bidder ;  and  the  declaration 
is  suthcient,  as  it  states  that  he  was  declared  to  be  the  purchaser.  The  auction  duty 
then  having  attached  upon  the  plaintifl',  how  is  he  to  get  rid  of  it?  The  1 1th  section 
of  the  statute  provides,  that  where  the  sale  is  void  owing  to  a  defective  title,  the 
auctioneer  may  complain  to  the  commissioners  of  excise  or  the  justices,  and  they  may 
relieve  him  from  his  over  payments,  and  the  same  allowance  of  duty  is  to  be  made  to 
the  owner  of  the  estate,  who  becomes  the  purchaser  of  it  by  himself  or  his  agent. 
But  although  in  the  above  cases  the  duty  may  be  recovered  back,  still  the  auctioneer 
is  liable  in  the  first  instance  to  pay  it.  The  auctioneer  is  bound  to  give  security  that 
he  will,  before  the  commencement  of  any  sale  by  auction,  give  in  a  list  of  the  articles, 
lots,  and  things  to  be  sold  ;  and  he  is  also  bound  to  pay  the  duty,  which  attaches  at 
the  time  of  sale.  In  what  way,  under  the  present  state  of  facts,  could  the  auctioneer 
protect  himself  from  payment  of  the  duty  1  A  lot  of  land  was  put  up  to  sale,  and  at 
the  close  of  the  biddings  a  certain  party  was  declared  the  purchaser.  If  the  auctioneer 
were  to  allege  to  the  otticers  of  excise  that  the  vendor  had  empowered  a  person  to 
bid  for  him,  the  answer  would  be  that  he,  the  auctioneer,  had  no  notice  of  that  party 
being  so  employed,  and  that  he  must  therefore  pay  the  duty.  The  auctioneer  was 
bound,  therefore,  to  pay  the  duty.  But  then  it  is  said  by  the  defendants,  that  the 
plaintiff  cannot  recover,  because  they  declared  the  sale  to  be  null  and  void,  on  the 
ground  that  the  purchaser  refused  payment  of  the  duty.  To  this  the  plaintilf  replies, 
that  the  sale  was  not  declared  null  and  void  on  [650]  this  account,  but  because  it  was 
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collusive  ;  and  this  replication  is  not  a  departure  from  the  declaration,  but  on  the 
contrary  supports  it,  as  it  shews  that  Hanies  was  a  purchaser,  and  tliat  after  he  became 
such  the  sale  was  made  null  and  void.  There  is  no  weight  in  Mr.  Martin's  objection, 
that  the  statute  19  Geo.  3,  c.  56,  does  not  apply  to  sales  of  land.  It  is  general  in  its 
terms,  for  it  speaks  of  "lots,  articles,  and  parcels,"  and  applies  to  all  sales,  without 
beino-  controlled  by  the  word  "goods,"  which  occurs  towards  the  end  of  the  clause. 

r.AKKK,  B.  1  think  the  declaration  is  good,  and  the  plea  bad.  The  first  point 
made  bv  the  defendant  is,  that  the  plaintitt's  right  of  action  i.-i  founded  upon  the 
statute,  and  that  in  the  present  case  he  has  no  remedy.  Now  that  question  depends 
upon  the  6th,  7th,  and  Sth  sections  of  the  19  Geo.  3,  c.  56.  It  is  said  that  the  pro- 
visions of  that  statute  give  an  auctioneer  a  right  to  recover  the  auction  duty  in  respect 
of  the  sale  of  goods  only  ;  but  the  answer  to  that  is,  that  the  remedy  is  given  generally 
against  the  party  who  employs  such  auctioned-;  and  that  in  this  case  the  defendants 
employed  the  plaintiff.  It  is  then  said,  that  the  right  of  the  auctioneer  to  recover  the 
duty  is  confined  to  those  auctioneers  who  reside  within  the  limits  of  the  chief  excise 
ofhce.  But  that  is  not  the  case,  for,  by  the  Sth  section,  all  the  powers,  directions, 
and  penalties  thereinbefore  prescribed  aie  directed  to  be  observed  in  other  parts  of 
Great  Britain  also.  The  6th  section  make.3  the  auctioneer,  upon  every  sale  by  auction, 
liable  to  the  duties  upon  the  knocking  down  of  the  hammer ;  the  7th  section  enables 
him  to  recompense  himself  by  action,  and  it  would  be  unjust  if  this  power  did  not 
extend  to  the  case  of  all  persons  who  might  employ  him  to  sell  by  auction.  But  then 
it  is  objected,  that  the  declaration  does  not  disclose  such  a  sale  as  makes  the  defen- 
dants liable.  I  cannot  assent  to  that.  The  declaration  states,  that  the  plaintiff  [651] 
put  up  certain  lands  for  sale,  subject  to  certain  conditions ;  that  on  the  exposure  for 
sale,  Hames  became  the  highest  bidder  ;  and  that  at  the  close  of  the  biddings  he  was 
declared  to  be  the  purchaser  for  a  certain  price.  Those  being  the  facts,  the  plaintiff" 
became  liable  to  the  payment  of  the  auction  duty,  and  may  recover  it  from  the 
defendants.  The  plaintiff's  remedy  is  under  the  statute,  and  as  there  is  no  special 
contract  stated  here,  I  am  not  sure  that  he  has  any  remedy,  unless  he  can  recover 
under  the  act. 

The  next  question  is,  whether  the  pleas  afiord  any  answer  on  general  demurrer. 
I  am  of  opinion  that  they  do  not.  Carey's  plea  states,  that  on  Hames  becoming  the 
highest  bidder,  the  auction  duty  was  demanded  by  the  plaintiff',  and  was  refused  by 
Hames ;  whereby  the  bidding  became  null  and  void.  But  that  is  not  a  correct  con- 
struction of  the  st:itute,  for  the  bidding  is  voidable  only,  and  can  be  made  void  only 
by  the  vendor's  exercising  his  option  to  that  effect,  which  it  is  not  stated  that  he  did 
in  this  case.  Neither  does  the  plea  of  Cunnington  contain  sufficient  allegations  to 
make  the  sale  altogether  void.  If  the  17  Geo.  3,  c.  50,  s.  8,  was  framed  with  a  view 
ti)  protect  the  auctioneer,  the  vendor  should  exercise  his  option  of  avoiding  the  sale 
at  the  time  and  place  of  auction.  But  in  this  plea  there  is  no  averment  which,  if 
traversed,  would  bind  the  defendants  to  shew  that  at  the  time  and  place  of  sale  they 
declared  to  the  plaintiff  that  the  sale  was  void.  There  is,  indeed,  an  averment  that 
Hames  did  not  at  the  time  of  the  sale,  nor  at  any  time  since,  pay  the  duty  ;  but  there 
is  nothing  to  shew  that  the  defendants  exercised  their  option  of  declaring  the  sale 
void,  and  notified  the  same  to  the  auctioneer. 

Whether  the  replication  is  good,  need  not  be  decided.  It  would  have  been 
necessary  to  determine  that  question  if  the  plea  had  been  good,  and  the  allegation  as 
to  time  and  place  had  been  properly  made.  I  think,  however,  that  the  replication 
does  entitle  the  plaintiff'  to  [652]  his  action,  and  that  it  is  not  a  departure  fiom  the 
declaration.  The  declaration  merely  states  that  the  auctioneer  became  liable  to  pay 
the  auction  duty  ;  the  plea  then  alleges,  that,  on  the  buyer  not  paj'iug  the  duty,  the 
sellers  declared  the  sale  to  be  void  :  to  this  the  replication  answers,  that  that  defence 
is  not  available,  because  one  of  the  two  sellers  acted  collusively,  and  there  was  no 
intention  that  Hames  should  become  the  purchaser.  It  is  the  case  of  a  person 
employed  by  the  two  owners  of  the  property  to  bid  for  them,  without  any  notice  of  that 
fact  having  been  communicated  to  the  plaintiff.  It  is  enough,  however,  to  say  that 
the  plea  is  bad,  and  that  therefore  the  plaintiff  is  entitled  to  our  judgment. 

GURNEY,  B.,  concurred. 

RoLFE,  B.  If,  according  to  Mr.  Martin's  argument,  we  were  to  hold  that  the 
right  of  suing  the  employer,  given  to  the  auctioneer  mider  the  7th  section  of  the 
19  Geo.  3,  c.  56,  does  not  apply  to  real  property,  this  incongruity  would  follow,  that 
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the  legislature  in  that  case  would  have  given  different  I'emeilies  in  the  case  of  real 
and  of  personal  [iioperty  ;  for  if  the  7th  section  does  not  apply  to  real  property,  and 
the  8th  does  not  extend  to  country  auctionccis  the  right  of  suing  their  employers, 
there  would  be  this  extraordinary  ineongi'uity,  that,  as  regards  the  sale  of  personal 
property  in  Loudon,  the  vendors  would  be  primarily  and  immediately  liable  to  the 
auctioneer,  whilst,  with  respect  to  the  sale  of  real  properly  in  London,  and  all  sales 
in  the  eountrj',  the  auctioneer  would  be  ultimately  and  alone  liable  to  pay  the  duty  : 
but  it  is  an  absurdity  to  suppose  that  an  auctioneer  was  intended  by  the  legislature 
to  pay  duty  in  one  case,  and  not  in  the  other.  The  meaning  of  the  two  sections,  in 
spite  of  the  use  of  the  words  "goods"  in  the  7th,  is,  that  in  the  case  both  of  London 
and  country  auctioneers,  the  party  employing  them  is  bound  to  pay  them  the  duty. 
Judgment  for  the  plaintiff. 

[653]  Roberts  v.  Elsworth.  Exch.  of  Pleas.  Nov.  18,  1842. — Declaration  in 
assumpsit  contained  three  counts  ;  the  first,  on  a  promi-ssory  note  for  .501. ;  the 
second,  on  another  note  to  the  like  amount;  and  the  third  for  1001.  on  an  account 
stated.  The  particulars  of  demand  were  as  follows  :  "This  action  is  brought  to 
recover  the  sum  of  501.,  being  the  amount  of  the  pi'omissory  note  in  the  first 
count  of  the  declaration  mentioned,  and  also  the  further  sum  of  501.,  the  amount 
of  the  promissory  note  in  the  second  count  mentioned.  Above  are  the  particulars 
of  the  plaintiff's  demand,  for  the  recovery  whereof  he  will  avail  himself  of  the 
whole  or  any  part  of  the  declaration."  No  evidence  of  the  promis.sory  notes  was 
given  at  the  trial,  but  a  conversation  with  the  defendant  was  proved,  in  which 
he  acknowledged  he  owed  the  plaintiff'  1001.: — Held,  that  the  particulars  were 
insufficient  to  enable  the  plaintiff"  to  recover,  and  that,  in  order  to  do  so,  he  was 
bound  to  prove  an  admission  or  an  account  stated  with  reference  to  the  promis- 
sory notes. 

[S.  C.  2  Dowl.  (N.  S.)  456 ;   12  L.  J.  Ex.  15  ;  6  Jur.  1092.] 

The  declaration  in  this  case  contained  three  counts  :  the  first  on  a  promissory  note 
for  £50  ;  the  second  on  another  to  the  like  amount;  and  the  third  for  £100  on  an 
account  stated. 

The  particulars  of  demand  were  as  follows  : — "This  action  is  brought  to  recover 
the  sum  of  £50,  being  the  amount  of  the  promissory  note  in  the  first  count  of  the 
declaration  irientioned,  together  with  interest  thereon  from  11th  February,  1842; 
and  also  the  further  sum  of  £50,  the  amount  of  the  promissory  note  in  the  second 
count  of  the  declaration  mentioned,  together  with  interest  thereon  from  11th  July, 
]  842.  Above  are  the  particulars  of  the  plaintiff''s  demand,  for  the  recovery  whereof 
he  will  avail  himself  of  the  whole  or  any  part  of  the  declaration." 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  sittings  in  London  after  Trinity 
term,  the  promissory  notes  were  not  produced,  owing  to  the  absence  of  the  attesting 
witness,  nor  was  any  evidence  given  of  their  existence ;  but  the  attorney  for  the 
plaintiff' was  called  to  prove  the  account  stated,  and  he  .said  that  in  February,  1842, 
he  met  the  defendant  and  said  to  him,  "Your  uncle  (the  plaintiff')  wants  the  £100 
you  owe  him  ;"  to  which  the  defendant  replied,  "  I  must  contrive  it  for  him."  The 
witness  then  said,  he  would  see  him  next  fair  day  ;  and  on  that  occasion  asked,  had 
he  got  the  money  1  to  which  the  defendant  replied,  he  had  not.  It  was  then  objected 
by  Erie,  on  the  part  of  the  defendant,  that  this  was  no  evidence  of  an  account  stated 
with  reference  to  the  promissory  notes  mentioned  in  the  bill  of  particulars.  Lord 
Abinger,  how-[654]-cver,  left  the  case  to  the  jury,  who  found  for  the  plaintiff';  the 
learned  Judge  giving  leave  to  the  defendant  to  move  to  enter  a  nonsuit  on  the  above 
point.  Erie  having  in  the  early  part  of  this  term  (November  8)  obtained  a  rule 
accordingly, 

W.  H.  Watson  and  Macaulay  now  shewed  cause.  A  bill  of  pai-tieulars  is  no  part 
of  the  record,  and  therefore  is  not  properly  the  subject  of  techin'cal  objection.  The 
only  question  which  the  Court  will  look  to  is,  whether  the  terms  in  which  the  par- 
ticulars are  expressed  be  such  that  the  defendant  could  be  misled  as  to  the  nature  of 
the  plaintiff"s  demand.  Here  the  particulais  say  that  the  plaintiff'  seeks  to  recover 
two  sums  of  £50,  the  amount  of  two  promissory  notes,  for  the  recovery  of  which  he 
will  avail  himself  of  the  whole  or  any  part  of  the  declaration.     Now  that  statement 
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is  clearly  applicable  to  the  count  on  the  account  stated,  as  well  as  to  the  other  counts 
of  the  declaiation,  and  it  was  impossible  that  the  defendant  could  be  misled  ;  which 
is  the  criterion  by  which  the  Courts  are  guided.  Davis  v.  Edwards  (.3  M.  &  Selw. 
380),  Fisher  v.  IFainwriijht  (1  M.  &  W.  480).  In  Hay  v.  Fisher  (2  M.  &  W.  722),  the 
jiarticulars  state<l  the  action  to  be  brought  to  recover  the  sum  of  231.  12s.,  "being 
the  amount  of  the  bill  of  exchange  mentioned  in  the  first  count  of  the  declaration, 
and  also  the  sum  of  61.  19s.,  being  the  amount  with  interest  due  on  the  said  bill,  &c.  ; 
and  the  plaintitl's  will  rely  upon  the  whole  or  any  part  of  their  declaration  for  the 
recovery  thereof:"  and  they  were  held  sufficient  to  entitle  the  plaintift'to  proceed  on 
the  second  count.  Nothing  could  well  be  more  similar  than  those  particulars  and  the 
present.  There  is  no  difticulty  here,  because  the  amounts  were  identical;  £100  was 
the  amount  mentioned  in  the  count  upon  the  count  stated,  and  was  also  the  amount 
stated  in  the  counts  on  the  two  bills  of  exchange  Particulars  of  demand  are  given 
in  order  to  point  out  what  is  sought  to  be  recovered  under  [655]  the  common 
counts ;  not  on  bills  of  exchange,  which  are  sufficiently  specific  of  themselves.  Cooper 
v.  Jmos  (2  Car.  &  P.  267).  [Parke,  B.  The  only  question  is,  whether  the  £100 
mentioned  in  the  count  on  the  account  stated  relates  to  the  same  sum  as  that  which 
is  sought  to  be  recovered  under  the  counts  on  the  promissory  notes.]  If  the  evidence 
adduced  really  related  to  any  other  debt,  the  defendant  might  have  made  an  affidavit 
that  he  was  misled  by  the  particulars  of  demand. 

Erie,  contr;\.  As  to  the  evidence  applying  to  any  other  debt  besides  that  due  on 
the  promissory  notes,  there  is  a  fallacy  in  assuming  that  those  notes  bore  date  before 
the  conversation  proved,  or  that  even  they  existed  at  all,  of  which  there  is  no  evidence. 
The  notes  were  not  given  in  e\adence  at  all,  and  there  is  no  ground  for  saying  that 
there  were  no  other  dealings  between  the  parties  ;  and  therefore  the  conversation 
proved  is  just  as  good  evidence  of  goods  sold,  money  lent,  or  any  other  species  of 
demand,  as  of  an  account  stated.  In  Breckon  v.  Smith  (1  Ad.  &  Ell.  488),  the  plaintiff 
declared  for  goods  sold,  and  on  an  account  stated.  The  particular  of  demand  was, 
"To  a  beast  sold  and  delivered,  131.  10s."  The  only  evidence  was,  that  the  plaintiff 
admitted,  in  a  conversation  with  a  third  person,  not  shewn  to  be  an  agent  of  the 
plaintiff,  that  he  owed  the  latter  131.  10s.,  and  it  was  held  that  this  was  "no  evidence 
of  an  account  stated,  and  that  it  was  not  evidence  on  the  count  for  goods  sold,  as  it 
was  not  shewn  to  be  applicable  to  the  particular.     That  case  is  directly  in  point. 

Lord  Abinger,  C.  B.  At  one  time  during  the  argument  of  this  case,  I  was  under 
the  impression  that  the  plaintiff's  counsel  had  succeeded  in  shewing,  by  decided  eases, 
that  the  opinion  I  expressed  in  this  matter  at  the  trial  was  an  erroneous  one.  That 
opinion,  which  I  held  [656]  at  the  trial,  and  still  retain,  is,  that  the  account  stated 
must  be  shewn  to  have  reference  to  the  promissory  notes  mentioned  in  the  bill  of 
particulars ;  and  I  regret  to  find  that  the  rest  of  the  Court  coincide  in  that  opinion, 
for  I  believe  the  justice  of  the  case  is  on  the  other  side.  Under  all  the  circumstances, 
however,  we  will  make  this  rule  absolute  for  a  new  trial  on  payment  of  costs,  and 
give  the  plaintiff'  leave  to  amend  his  particulars. 

Parke,  B.  I  quite  agree  in  the  opinion  that  these  particulars  ought  to  be  read 
as  having  reference  to  the  account  stated  merely  ;  in  shoit,  as  if  they  were  "  I  seek 
to  recover  on  the  account  stated  the  sum  of  1001.,  the  amount  of  the  promissory  notes." 
(describing  them)  On  such  a  particular,  the  plaintiff'  is  bound  to  prove  an  account 
stated  with  reference  to  those  promissory  notes,  which  he  might  do,  either  by  shewing 
that  the  conversation  had  reference  to  two  such  notes,  or  that,  in  the  absence  of  proof 
of  the  existence  of  any  others,  the  conversation  might  fairly  be  presumed  to  relate  to 
them.  The  conversation,  however,  detailed  by  the  witness  in  this  case,  proves  neither 
one  nor  the  other;  for  it  does  not  in  terms  refer  to  promissory  notes  at  all,  nor  does 
it  contain  any  proof  that  there  were  any ;  and  in  the  absence  of  any  evidence  to  shew 
that  such  notes  were  in  existence,  bej^ond  the  statement  in  the  declaration,  which 
may  be  altogether  imaginary,  we  must  deal  with  the  case  as  if  they  were  not,  and 
make  this  rule  absolute  accordingly. 

(jURNey,  B.  I  had  some  little  doubt  at  first,  whether  we  ought  not  to  have 
required  the  defendant  to  make  an  affidavit  that  he  was  misled  by  "the  particulars; 
but  I  now  agree  with  the  rest  of  the  Court  that  that  is  not  necessary. 

EoLFE,  B.,  concurred. 

Kule  absolute  for  a  new  trial. 
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[657]  OwKN  V.  Scales.  Exch.  of  Pleas.  Nov.  18,  1842. — A  bill  for  work  done 
by  two  attoi'iiies  in  partnership,  was  delivered  signed  by  one  of  thcra,  in  the 
following  terms  :  "  This  is  our  bill.  For  self  and  Robert  Owen, — J.  H.  Dixon  :  " — 
Hold,  that  this  was  a  sutticient  signature  within  the  stat.  2  Geo.  2,  c.  23,  s.  2."?.] 

[S.  C.  2  Dowl.  (N.  S.)  304;  12  L.  J.  E.x.  26;  6  Jur.  lOOO.J 

Assumpsit  on  an  attorney's  bill. 

Plea,  that  no  bill  of  the  plaintiff's  charges,  subscriljed  with  the  proper  hand  of  the 
plaintiff,  had  l^een  delivered  before  the  commencement  of  the  action.  Itcplication, 
traversing  this  allegation. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after  last  Trinity 
Term,  the  plaintiff"  proved  the  delivery  of  the  bill,  which  was  thus  signed  : — "This  is 
our  bill.  For  .self  and  Kobert  Owen, — J.  H.  Dixon."  It  was  contended,  on  behalf 
of  the  defendant,  that  this  was  not  a  proper  .signing  of  the  bill  within  the  2  Geo.  2, 
c.  2,  s.  23.  The  learned  Judge  overruled  the  objection,  and  the  plaintiff'  had  a  verdict, 
leave  being  re.served  to  the  defendant  to  move  to  enter  a  nonsuit.  Crowder  having 
obtained  a  rale  nisi  accordingly, 

Erie  and  Creasy  shewed  cause.  The  .signature  of  this  bill  is  a  sufficient  compliance 
with  the  statute  2  Geo.  2,  c.  23,  s.  23,  which  requires  the  bill  to  be  "subscribed  with 
the  proper  hand  of  such  attorney  or  solicitor."  It  will  be  .said,  on  the  other  side, 
that  the  signature  ought  to  have  been  in  the  name  of  the  firm,  which  was  "Owen  & 
Dixon,"  and  that  there  was  no  such  firm  as  Owen  &  Self.  In  Smith  <&  Jago  v.  Brimm 
(1  Cr.  &  J.  542),  a  bill  for  business  done  by  two  attornies  in  partnership,  signed  by 
one  in  the  name  of  the  firm,  was  held  to  be  a  sufficient  sub.scription  within  the 
statutes  3  Jac.  fig.  c.  7,  and  2  Geo.  2,  c.  23,  although  the  signature  did  not  contain  the 
christian  name  of  the  partners.  In  this  case  there  is  the  christian  name  of  one 
partner,  and  the  initials  of  the  other.  In  James  v.  Sicift  (4  B.  ife  ('.  681  ;  6  D.  &  \i. 
625),  a  notice  of  action  to  a  magistrate,  signed  by  the  attornies  [658]  vvith  their 
initials,  was  held  sufficient.  An  attorney's  signed  bill  is  in  the  nature  of  a  notice  to 
the  party  sought  to  be  charged  ;  Cullimj  v.  Treiuech  (6  B.  &  C.  394 ;  9  D.  &  E.  456). 
In  irUks  V.  Back  (2  East,  142),  it  was  held  that  one  who  executes  a  deed  for  another 
under  a  power  of  attorne>%  must  execute  in  the  name  of  his  principal ;  but  if  that  be 
done,  it  matters  not  in  what  form  of  words  such  execution  is  denoted  by  the  signature 
of  the  names.  And  Lawrence,  J.,  there  says,  there  is  no  particular  form  of  words 
required  to  be  used,  provided  the  act  be  done  in  the  name  of  the  principal. 

Crowder  aud  Hurlstone,  contiu.  The  plaintiff  has  not  proved  the  issue,  viz.,  that 
the  bill  was  subscribed  by  the  proper  hand  of  the  attorneys,  for  it  was  not  shewn 
that  Dixon  had  any  authority  to  sign  as  agent  for  his  partner,  and  the  signature 
ought  therefore  to  have  been  in  the  name  of  the  partnership  firm.  The  case  of  James 
v.  Swift  was  that  of  a  notice  to  a  magisti'ate,  and  does  not  apply  to  a  case  like  the 
present.  Here  the  statute  makes  the  signature  the  title  to  sue,  and  therefore  it  must 
be  strictly  complied  with. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
If  we  were  to  decide  this  question  according  to  the  precise  words  of  the  statute,  we 
should  be  carrying  the  enactment  much  farther  than  the  framers  of  it  contemplated. 
The  act  says  that  the  bill  shall  be  subscribed  with  the  proper  hand  of  the  attorney  ; 
but  suppose  one  of  two  attornies  die  before  signing  his  bill,  can  no  action  be  brought 
by  his  partner  or  his  representatives  1  or  suppose  one  of  two  partners  remains  abroad,  — 
the  Statute  of  Limitations  may  run  before  his  signature  can  be  obtained.  Smith  v. 
Brown  shews,  that  in  the  case  of  attornies  in  partnership,  a  signature  in  the  name  of 
the  firm  is  sufficient ;  [659]  and  surely  a  signature,  as  in  the  present  case,  by  one 
attorney  for  himself  and  partner,  must  equally  be  sufficient.  One  partner  has 
authority  to  sign  for  his  co-partner,  and  I  see  no  reason  why  he  should  be  com])elled 
to  use  that  which  is  strictly  the  partnership  firm,  so  that  he  does  it  in  substance. 

Parke,  B.  The  question  is,  whether  the  present  signature  is  sufficient;  and  I 
think  it  is,  on  the  authoiity  of  Smith  v.  hnmn,  which  was  decided  under  this  same 
statute.  There  it  was  contended  that  the  christian  name  of  the  partners  ought  to 
have  been  used,  and  that  the  signature  should  have  been  by  both ;  but  the  answer  of 
Bayley,  J.,  is  that  the  subscription  is  correct  both  as  to  names  and  signatures.  The 
act  does  not  make  naming  necessary,  unless  in  the  subscription.     All  that  is  required 
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is,  that  thu  atlonicy  slioulil,  as  it  were,  earmark  the  bill,  so  as  to  shew  it  to  bo  his. 
It  is  suflicieiit  if  he  makes  it  appear  to  be  his  and  not  another's  bill.  That  has  been 
done  here.  The  object  of  the  act  was,  that  the  bill  should  be  signed  by  the  attorney 
himself,  and  not  merely  by  his  clerk  or  servant. 

GuKNEY,  B.  I  cannot  distinguish  this  case  from  that  of  a  partner  who  signs  the 
name  of  the  firm.  Here  we  have,  in  addition,  the  christian  name  of  one  party  and 
the  initials  of  the  other. 

KoLFE,  B.  The  issue  here  is,  whether  the  subscription  to  the  bill  was  by  the 
proper  hand  of  the  plaintiffs.  I  think  it  wa.s,  on  the  authority  of  Smith  v.  Brown, 
which  decides  that  the  signature  of  one  partner  is  the  signature  of  both.  Dixon 
signs  the  bill  for  the  plaintiff,  and  also  for  himself ;  the  plaintiff  has  therefore  signed 
this  bill,  within  the  meaning  of  the  statute. 

Rule  discharged. 


[660]  Round  v.  Hatton.  Exch.  of  Pleas.  Nov.  18,  1842. — An  action  of  trespass 
for  an  injuiy  to  the  plaintiff's  houses  and  lands  was  referred  to  an  arl)itrator, 
who  was  to  settle  at  what  price  and  on  what  terms  the  defendant  should  purchase 
the  plaintiff's  "  property."  The  order  of  reference  gave  no  power  to  the  arbitrator 
to  determine  what  the  property  in  question  was,  nor  was  there  any  dispute  on 
the  subject.  The  arbitrator  fixed  a  certain  sum  as  the  price  at  which  the 
defendant  should  purchase  the  plaintiff's  propertj',  and  ordered  that  the  defendant 
might  use  the  plaintiH's  name  to  enforce  certain  rights  and  remedies : — Held, 
that  the  award  was  not  bad,  on  the  ground  of  its  not  specifying  what  the 
property  was,  and  that  the  ai-bitiator  did  not  exceed  his  authority  in  awarding 
that  the  defendant  should  be  entitled  to  use  the  plaintiff's  name. 

[S.  C.  2  Dowl.  (N.  S.)  446 ;  12  L.  J.  Ex.  7.] 

This  was  an  action  of  trespass  for  an  injury  to  the  plaintifl's  messuages,  houses 
and  lands,  which  by  an  order  of  Nisi  Prius  was  referred  to  an  arbitrator,  who  was  to 
"settle  at  what  price  and  on  what  terms  the  defendant  should  purchase  the  plaintiff's 
property."  The  order  of  reference  gave  no  power  to  the  arbitrator,  to  determine 
which  were  the  premises  in  question,  and  no  dispute  existed  on  the  subject.  The 
arbitrator  awarded,  that  after  deducting  certain  sums,  "  the  plaintiff  is  entitled  to 
receive  from  the  said  defendant  the  sum  of  1531.  lis.  6d.,  which,  together  with  the 
said  sums  above  directed  to  be  deducted,  I  settle  to  be  the  price  at  which  the  said 
defendant  shall  purchase  the  plaintiff's  property  ; "  and  he  directed  that  the  defendant, 
after  conveying  the  property  to  him,  should  be  entitled  to  use  the  plaintiff's  name  in 
enforcing  his  rights.  A  rule  nisi  having  been  obtained  for  setting  aside  this  award, 
on  the  grounds,  first,  that  it  was  uncertain  iu  not  specifying  the  property  in  question  ; 
and  secondly,  that  the  arbitrator  had  exceeded  his  authority,  in  directing  that  the 
defendant,  after  conveyance  of  the  property  to  him,  should  be  entitled  to  use  the 
plaintiff's  name,  in  enforcing  all  rights  and  remedies  against  certain  parties, 

R.  V.  Richards  and  F.  V.  Lee  shewed  cause.  First,  the  arbitrator  had  no  authority 
under  this  order  of  reference  to  determine  what  property  was  in  dispute  ;  he  was 
merely  to  settle  the  terms  and  state  the  price  at  which  the  defendant  was  to  purchase 
the  plaintiff's  land.  It  is  no  objection  to  the  award,  that  any  disputes  which  should 
hereafter  arise  as  to  the  property  awarded  upon  must  be  determined  by  extrinsic 
evidence.  It  is  sufficient  if  the  award  can  be  made  certain  by  that  species  of  proof. 
Secondly,  as  to  the  arbitrator's  having  exceeded  [661]  his  authority.  In  Burton  v. 
ll'igky  (1  Bing.  N.  C.  66.5;  1  Scott,  610),  where  an  arbitrator,  who  had  authority  to 
decide  on  what  terms  a  partnership  agreement  should  be  cancelled,  directed,  amongst 
other  things,  that  the  agreement  should  be  cancelled,  that  one  of  the  partners  should 
have  all  the  debts  due  to  the  firm,  and  should,  if  necessary,  sue  for  them  in  the  name 
of  his  late  partner ;  it  was  held,  that  in  authorizing  one  of  the  parties  to  sue  in  the 
name  of  the  other,  the  arbitrator  had  not  exceeded  his  authority.  That  is  a  decision 
directly  in  point. 

W.  J.  Alexander,  in  support  of  the  rule.  The  award  is  vague  and  uncertain. 
The  word  "  property  "  is  a  word  of  very  extensive  signification,  and  if  the  use  of  so 
general  a  term    be   allowed,  litigation  will    be   promoted    rather   than    checked    by 


lOM.  &W.  662.  DAWSON    V.   WILLS  637 

arbitration.  It  was  the  arbitrator's  duty  to  have  described  tlic  plaiiitilT's  premises 
correctly.  Secondly,  he  has  exceeded  his  authority  in  authorizing  the  defendant  to 
sue  in  the  name  of  the  plaintiff. 

Lord  ABiNCiEK.  C.  B.  I  am  of  opinion  that  there  is  no  reason  for  setting  aside 
this  award  on  the  ground  of  uncertainty.  The  affidavits  do  not  shew  any  dispute  as 
to  what  was  the  property  to  be  adjudicated  upon.  We  must  therefore  assume  that 
the  defendant  was  to  buy  all  the  plaintiff's  property  adjoining  the  litigated  spot. 
What  that  property  was  had  been  before  agreed  upon  by  the  parties,  and  the  arbitrator 
was  not  called  upon  to  set  it  out  by  metes  and  bounds,  but  merely  to  decide  on  what 
terras  it  should  be  purchased.  As  to  the  use  of  the  plaintiff's  name,  that  was  a  matter 
within  the  discretion  of  the  arbitrator,  and  he  might,  if  he  had  pleased,  have  fixed 
the  terms  on  which  the  defendant  was  to  indemnify  the  plaintiff'  against  an  action. 
The  rule  will  be  discharged,  with  costs. 

[662]  P.4RKE,  B.  It  is  clear  that  the  arbitrator  had  no  power  to  determine  what 
was  the  property  in  dispute.  He  was  simply  to  fi.x  the  price,  and  the  other  terms  on 
which  it  was  to  be  conveyed  to  the  defendant.  If  there  be  any  difficulty  as  to  the 
premises  awarded  upon,  that  may  be  an  answer  to  an  attachment  for  not  performing 
the  award,  but  forms  no  objection  to  the  award  itself.  As  to  the  use  of  the  plaintiff's 
name,  I  think  the  arbitrator  had  power  to  impose  that  condition  ;  or  if  he  had  not 
taken  that  course,  he  might  have  reduced  the  price  that  the  defendant  was  to  pay 
for  the  land. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Kule  discharged,  with  costs. 

Dawson  v.  Wills.  Exch.  of  Pleas.  Nov.  19,  1842. — The  jurat  of  an  affidavit  is  not 
vitiated  by  the  erasure  of  words  which  form  m  necessary  part  of  the  jurat,  and 
might  be  separated  from  it  without  altering  the  sense. 

[S.  C.  2  Dowl.  (N.  S.)  465 ;  6  Jur.  I0G8.] 

AVarren  had  obtained  a  rule  to  set  aside  the  writ  of  summons,  or  the  service 
thereof,  on  the  ground  that  the  copy  described  the  writ  as  issued  A.D.  1802. 

Corrie,  on  shewing  cause,  objected  that  the  affidavit  on  which  the  rule  was 
obtained  was  not  receivable,  in  consequence  of  an  erasure  in  the  jui'at,  which  was  as 
follows  : — 

"Sworn    at    the    city    of    E.xeter,    this    tenth    day    of]     The  mark  of 
November,  eighteen  hundred  and  forty-two,  before  ^  ><; 

me :  and  I  certify  that  the  x  J  Robert  Willis, 

"  A  commissioner  for  taking  affidavits  in  this  Court."{a) 

[663]  And  the  jurat  was  continued  at  the  top  of  the  back  of  the  paper,  thus : — 

"  above  affidavit  was  read  over  in  my  presence  to  the 
defendant,  who  seemed  perfectly  to  understand  the 
same,  and  made  his  mark  thereto  in  my  presence. 

"John  Gidley, 
"  ><!  A  commissioner  for  taking  affidavits  in 
the  said  Court," 

Corrie  objected,  that  any  erasure  whatever  in  the  jurat  of  an  affidavit  vitiated  it 
altogether.  In  IFiUiams  v.  CJough  (1  Ad.  &  Ell.  376),  a  line  drawn  through  two  woi'ds 
in  the  jurat  of  an  affidavit,  leaving  them  however  perfectly  legible,  was  held  to  be  an 
erasure  within  the  rule  of  Court  of  Michaelmas  Term,  37  Geo.  3,  and  to  vitiate  the 
affidavit,  although  the  omission  or  retention  of  the  words  would  not  vary  the  sense. 
Besides,  the  rule  asks  for  too  much  ;  where  the  defect  is  in  the  service,  the  defendant 
has  no  right  to  ask  the  Court  to  set  aside  the  writ:  Trudove  v.  Jl'hitchirch  (1  Scott, 
N.  R.  41.5  ;  1  Man.  &  G.  426).  If  the  rule  had  merely  asked  to  set  aside  the  service, 
the  plaintiff  might  have  waived  it  as  irregular,  and  served  a  fresh  copy. 

(a)  These  words  were  struck  through  with  a  pen. 
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LoKD  Ai!INGb:r,  C.  B.  Where  .'uiy  word  is  struck  out  of  the  jurat  which  in  any 
dcree  alters  the  sense  of  it,  the  whole  is  bad.  But  nothing  is  more  common  than  to 
erase  the  jurat  altogether,  and  write  a  new  one.  Now,  the  words  erased  here,  "A 
commissioner  for  taking  affidavits,  &c."  form  no  part  of  the  jurat.  As  to  the  second 
point,  the  rule  is  in  the  alternative  ;  and  certainly  the  defendant  is  entitled  to  one 
branch  or  other  of  it.  Under  the  cir-[664]-cumstances,  this  rule  must  therefore  be  made 
absolute  to  set  aside  the  services  of  the  writ  with  costs. 

Aldekson,  B.,  Gurney,  B.,  and  Rulfe,  B.,  concurred. 

Rule  absolute. 

Levy  r.  M.agnay.  Exeh.  of  Pleas.  Nov.  19,  1842. — An  action  having  been  brought 
against  the  sheriff'  to  recover  a  less  sura  than  201.,  the  plaintiff  applied  to  a  Judge 
to  have  the  cause  heard  before  the  coroner,  under  the  3  &  4  Will.  4,  c.  42,  s.  17, 
which  the  defendant  opposed,  on  the  ground  that  the  coroner  was  not  the  person 
before  whom  the  act  empowered  the  Court  to  order  a  case  to  be  tried  ;  and  the 
Judge  refused  the  order  on  that  ground  Proposals  were  then  made  to  try  the 
cause  before  the  Judge  of  the  Palace  Court,  or  to  change  the  venue  ;  both  of 
which  were  objected  to  by  the  defendant.  The  defendant  then  obtained  leave 
to  withdraw  his  leave  and  suffer  judgment  by  default,  and  an  order  was  accordingly 
made,  which  made  no  mention  of  the  costs  : — Held,  that  the  plaintiff's  costs  must 
be  taxed  on  the  lower  scale  prescribed  by  the  rule  of  H.  T.,  4  Will.  4,  and  that 
if  he  wanted  to  tax  on  the  higher  scale,  he  ought  to  have  applied  to  the  Judge,  on  the 
summons  to  allow  the  defendant  to  withdraw  his  plea,  to  make  it  a  condition 
that  they  should  be  so  taxed. — Semble,  that  the  Court  has  no  power,  under  3  &  4 
Will.  4,  c.  42,  s.  17,  to  direct  a  writ  of  trial  to  the  coroner. 

[S.  C.  2  Dowl.  (N.  S.)  .512;  12  L.  J.  Ex.  345.] 

Kennedy  had  obtained  a  rule  to  shew  cause  why  the  Master  should  not  review 
his  taxation,  and  tax  the  plaintiff's  costs  upon  the  lower  scale,  according  to  the 
"Directions  to  Taxing  Officers,"  Hilary  Term,  1834.  It  appeared  that  the  action  was 
an  action  of  debt  against  the  sheriff:  the  writ  was  indorsed  to  recover  the  sum 
of  £19.  The  defendant  pleaded  the  general  issue.  The  plaintiff  had  applied  to  a 
Judge  to  have  the  cause  tried  before  the  coroner,  pursuant  to  the  3  &  A  Will.  4,  c.  42, 
s.  17.  This  was  opposed  on  the  ground  that  the  coroner  was  not  a  proper  person 
within  the  act  before  whom  the  cause  could  be  tried,  and  Gurney,  B.  refused  the 
order  on  that  ground.  The  plaintiff  then  applied  (without  any  summons)  to  try  before 
the  Judge  of  the  Palace  Court,  or  that  the  venue  might  be  changed  to  some  other 
county,  but  no  order  was  made.  The  defendant  soon  after  took  out  a  summons  to 
pay  the  £9  into  Court  and  have  the  proceedings  stayed,  which  was  refused.  He 
then  took  out  a  summons  to  withdraw  his  plea  and  suffer  judgment  by  default ;  and 
an  order  to  that  effect  was  accordingly  made  without  any  mention  of  costs.  The 
[665]  Master  taxed  the  costs  on  the  higher  scale,  on  the  ground  that  the  defendant 
ought  not  to  have  opposed  the  cause  being  tried  before  an  inferior  Court.  The 
defendant  then  applied  to  Gurney,  B.,  for  an  order  for  the  Master  to  review  his 
taxation,  but  the  learned  Judge  thought  that  the  Master  was  right,  and  refused  to 
interfere. 

Martin  now  shewed  cause  against  the  above  rule,  upon  an  affidavit  which  disclosed 
facts  tending  to  shew  that  the  defendant's  proceedings  had  been  vexatious,  and  used 
for  the  purpose  of  delay.  He  contended,  first,  that  the  directions  to  taxing  officers 
were  not  peremptory  ;  secondly,  that  this  ease  did  not  fall  within  the  rule,  as  the  debt 
here  had  not  been  recovered  ;  thirdl}',  that  the  Court  would  look  at  the  conduct  of  the 
parties  and  the  equity  of  the  case  ;  fotn-thly,  that  Gurney,  B.,  having  refused  the 
application,  the  Court  ought  not  to  interfere. 

Kennedy,  in  support  of  the  rule,  cited  Cook  v.  Hunt  (5  M.  &  W.  161),  and  contended 
that  the  debt  had  been  recovered,  within  the  meaning  of  the  rule  ;  and  he  urged,  that 
if  the  plaintiff  wanted  the  costs  to  be  taxed  on  the  higher  scale,  he  should  have  applied 
to  the  Judge  who  gave  the  defendant  leave  to  withdraw  his  plea,  to  make  that  condition 
a  part  of  the  order. 

LoRP  Aeinger,  C.  B.     I  think  it  best  to  adhere  to  the  general  rule.     If  we  were 
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to  listen  to  such  applications,  and  entei-  into  the  merits  of  every  case,  we  should  in 
reality  have  no  rule  at  all,  and  we  think  the  best  way  is  to  adhere  to  the  settled  rule. 

Alderson,  B.  If  we  were  to  allow  ourselves  to  enter  [666J  into  the  merits  of 
cases  of  this  nature,  we  mifrlit  as  well  have  no  rule  at  all,  as  the  Master  would  tax 
every  bill  with  the  knowledge  that  a  discretion  would  be  exercised  over  him  by  the 
Court,  which  would  render  taxations  endless.  The  intention  of  the  rule  was,  that 
where  defendants  were  driven  to  try  at  Nisi  Prius  cases  involving  sums  under  £20, 
the  costs  of  the  plaintift' should  be  fcixed  on  the  lower  scale;  and  this  on  the  grountl 
that  he  ought  to  have  had  recourse  to  a  cheaper  mode  of  trial.  Here  he  has  endeavoured 
to  do  so,  but  was  prevented  by  the  improper  conduct  of  the  defendant,  who  afterwards 
changed  his  mind  as  to  defending  the  action,  and  applied  for  leave  to  withdraw  his 
plea  on  payment  of  the  debt  due  to  the  plaintiff.  This  of  course  could  only  be  done 
by  permission  of  the  Judge  ;  so  that,  in  making  the  rule  absolute,  we  shall  not  intro- 
duce any  evil  for  the  future,  since  all  that  the  plaintifls  will  have  to  do  under  similar 
circumstances  will  be  to  apply  to  the  .Judge  not  to  allow  the  action  to  be  discontinued, 
unless  the  defendant  will  consent  to  let  the  costs  be  taxed  on  the  higher  scale.  It  is 
for  the  Judge  who  makes  such  an  order  to  take  all  the  circumstances  of  the  case  into 
his  consideration  ;  but  where  there  is  no  order  for  the  purpose,  we  have  a  definite  rule 
to  go  by,  which  it  is  better  to  adhere  to,  although  perhaps  productive  of  hardship  in 
the  particular  instance. 

The  other  Barons  concurred. 

Kule  absolute. 

[667]  Gibson  and  Another,  Assignees  of  Birch,  a  Bankrupt  r.  King.  Exch.  of 
Pleas.  Nov.  23,  1842. — A  person  who  keeps  a  boarding  and  lodging  house, 
where  guests  are  entertained  by  the  month  or  week,  each  having  a  bed-room  to 
himself,  but  taking  his  meals  with  the  proprietor  of  the  house,  is  a  trader  within 
the  6  Geo.  4,  c.  1 6,  s.  2,  which  provides  that  all  "  victuallers,  keepers  of  iinis, 
taverns,  hotels,  or  coffee-houses,"  shall  be  subject  to  the  bankrupt  laws. 

[S.  C.  12  L.  J.  Ex.  9;  6  Jur.  1044.] 

Trover  by  the  plaintiffs,  as  assignees  under  the  bankruptcy  of  one  Emily  Ann 
Birch  ;  the  declaration  containing  counts  on  the  possession  of  the  bankrupt,  and  also 
on  that  of  the  assignees. 

The  defendant  pleaded,  first,  not  guilty  ;  secondly,  that  the  plaintiffs  were  not 
assignees  of  the  said  Emily  Ann  Birch  :  and  he  gave  notice  of  his  intention  to  dispute 
the  trading  and  act  of  bankruptcy. 

It  appeared  at  the  trial,  before  Alderson,  B.,  at  the  Middlesex  sittings  in  this 
term,  that  some  time  previous  to  the  alleged  bankruptcy,  Mrs.  Birch  took  a  house 
in  Bedford-place,  where  she  went  to  reside  with  her  family,  and  fitted  it  up  as  a 
boarding  and  lodging  house,  and  let  lodgings  accordingly  to  different  persons  per 
week  or  month,  according  to  agreement  and  the  quality  of  the  rooms  they  occupied, 
wine  and  some  other  extras  being  charged  separately.  The  lodgers  had  their  several 
bed-rooms,  and  took  all  their  meals  with  the  mistress  of  the  house.  Under  the  circum- 
stances, it  was  objected,  on  behalf  of  the  defendant,  that  Mrs.  Birch  was  not  a  trader 
as  an  hotel  keeper,  within  the  meaning  of  the  2nd  section  of  the  Bankrupt  Act, 
6  Geo.  4,  0.  16,  and  consequently  ought  not  to  have  been  made  a  bankrupt.  The 
learned  Judge  overruled  the  objection,  reserving  leave  to  the  defendent  to  move  to 
enter  a  verdict,  and  directed  the  jury  to  find  a  verdict  foi'  the  plaintiff's. 

Kelly  now  moved  accordingly.  The  question  in  this  case  is,  whether  a  person 
who  keeps  a  boarding  and  lodging  house,  and  who  receives  persons  into  her  house  as 
lodgers,  and  contracts  to  provide  for  them  at  her  own  table  out  of  one  common  stock 
of  provisions,  is  a  trader  within  the  meaning  of  the  6  Geo.  4,  c.  16,  s.  2.  That 
section  enacts,  [668]  "that  all  bankers,  brokers,  and  persons  using  the  trade  or 
profession  of  a  scrivener,  receiving  other  men's  monies  or  estates  into  their  trust  or 
custody,  and  persons  insuring  ships  or  their  freight,  or  other  matters,  against  the 
perils  of  the  sea,  warehousemen,  wharfingers,  packers,  builders,  carpenters,  shipwrights, 
victuallers,  keepers  of  inns,  taverns,  hotels,  or  coffee-houses,  dyers,  printers,  bleachers, 
fullers,  calenderers,  cattle  or  sheep  salesmen,  and  all  persons  using  the  trade  of 
merchandize  by  way  of  bargaining,  exchange,  bartering,  commissions,  consignment. 
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or  otherwise,  in  gross  or  by  retail ;  and  all  persons  who,  either  for  themselves  or  as 
agents  or  factors  for  others,  seek  their  living  by  buying  and  selling,  or  by  buying  and 
letting  for  hire,  or  by  the  workmanship  of  goods  or  commodities,  shall  be  deemed 
traders  liable  to  become  bankrupt."  It  is  true,  that  in  the  case  of  Smith  v.  ScoU 
(9  Bing.  14  ;  2  M.  &  Scott,  35),  it  was  held  that  the  keeper  of  a  private  lodging  house, 
over  which  there  was  no  sign,  who  took  in  her  guests  to  board  for  longer  or  shorter 
periods,  according  to  circumstances,  and  made  a  profit  by  supplying  them  with  pi'o- 
visions  if  required,  fell  within  the  word  "  hotel  keeper  "  in  this  section  ;  but,  supposing 
that  case  to  be  sound  law,  it  is  distinguishable  from  the  present  on  two  grounds; 
first,  that  the  bankrupt  there  took  in  guests  to  lodge  by  the  night ;  and  secondly,  that 
the  provisions  supplied  were  kept  separate  for  the  use  of  the  individuals  who  ordered 
them,  and  did  not  form  part  of  a  common  stock  to  supply  a  common  table,  as  in  the 
present  case.  In  that  case  the  provisions  were  cooked  for  the  lodger  for  profit,  so  that 
there  was  a  direct  buj'ing  and  selling;  which  can  hardly  be  said  to  be  the  case  where 
what  is  provided  forms  one  common  stock.  It  would  be  carrying  the  construction 
of  this  act  a  great  way,  to  say  that  a  person  who  keeps  a  lodging  house,  and  merely 
provides,  at  the  request  of  the  person  lodging,  a  dinner  at  his  own  table,  is  to  be 
deemed  a  trader  within  the  bank-[669]-rupt  laws.  It  is  at  all  events  a  different  case 
from  the  one  where  the  pei'sou  supplies  provisions  not  for  his  own  u.se  at  all,  but  for 
the  use  of  his  lodgers  at  a  profit.  In  the  case  of  Smith  v.  Scott,  there  were  these 
distinctions :  first,  that  the  lodger  sometimes  stayed  only  a  single  night,  which  brings 
it  near  to  the  ordinary  case  of  an  hotel  keeper ;  and  secondly,  that  the  provisions 
were  supplied  in  the  same  manner  as  they  usually  are  in  an  hotel.  [Lord  Abinger,  C.  B. 
Here  we  have  the  authority  of  the  Court  of  Bankmptcy  that  this  constituted  a  trading 
within  the  aet.(a)  If  this  is  to  be  considered  a  trading,  we  shall  scarcely  know  where 
to  stop  ;  it  will  be  difficult  to  distinguish  the  case  of  a  lodging-house  keeper  from  that 
of  a  schoolmaster,  or  even  from  the  case  of  any  individual  who  may  at  any  one  time 
receive  a  person  to  board  or  lodge  in  his  house.  [Alderson,  B.  The  case  of  a  school- 
master is  plainly  distinguishable.]  Yes :  it  may  be  said  that  the  primary  object 
there  is  the  giving  instruction.  But  if  a  person  who  keeps  a  private  lodging  house 
is  to  fall  within  the  operation  of  the  bankrupt  laws,  it  would  be  very  difticult  to 
distinguish  it  from  the  case  of  the  Dames  at  Eton,  or  from  that  of  persons  who  keep 
furnished  houses  in  the  neighbourhood  of  large  schools,  where  the  masters  or  persons 
connected  with  the  schools  reside,  and  have  their  own  houses  in  which  to  feed  and 
board  the  boys  attending  the  .schools.  It  cannot  be  said  but  that  such  persons  in  some 
way  furnish  provisions,  and  buy  and  sell  them  at  a  profit,  and  are  in  that  sense  of  the 
word  hotel  keepers,  and  so  subject  to  the  bankrupt  laws. 

Lord  Abinger,  C.  B.  I  think  there  is  no  ground  at  all  for  this  motion,  and  I 
am  not  disposed  to  resuscitate  the  question  already  decided  in  the  Court  of  Common 
Pleas.     It  appears  to  me  that  this  is  rather  a  stronger  case. 

[670]  Parke,  B.  The  ease  of  Smith  v.  Scott  having  been  decided,  I  think  the 
present  one  cannot  be  distinguished  from  it,  and  therefore  that  this  person  was  a 
trader,  and  liable  to  the  bankrupt  laws. 

Alderson,  B,  I  am  of  the  same  opinion.  It  appears  to  me  that  this  case  is 
stronger  than  that  of  Smith  v.  Scott.  That  was  the  case  of  a  lodging-house  keeper ; 
this  is  the  case  of  a  person  who  takes  people  in  to  board,  and  makes  a  profit  by  every 
body  who  comes  to  the  house.  I  think  the  case  comes  within  the  meaning  of  the 
act  of  Parliament. 

Eule  refused. 

Doe  d.  Carter  and  Others  v.  Eoe.  Exoh.  of  Pleas.  Nov.  23,  1842.— Where 
a  person  held  premises  under  an  agreement  in  writing,  from  quarter  to  quarter, 
and  the  agreement  provided  that  the  tenant  should  quit  possession  upon  receiving 
six  months'  notice  in  writing,  and  in  the  event  of  his  losing  his  license  to  sell 
ale,  &c.,  through  misconduct  at  any  time  during  the  term,  should  then  forthwith 
quit  possession,  on  being  requested  so  to  do  by  his  landlord  :  Held,  that  he  had 
neither  a  tenancy  from  year  to  year,  nor  a  term  certain  in  the  premises,  within 

(a)  The  judgment  of  Sir  John  Cross  to  this  effect  was  pronounced  on  the  10th  of 
July,  1842. 
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1  Geo.  4,  c.  87,  s.  1,  so  as  to  entitle  the  landlord  in  ejectment  to  compel  him  to 
give  security  for  costs  under  that  act. 

[S.  C.  2  Dowl.  (N.  S.)  449 ;  12  L.  J.  Ex.  27 ;  6  Jur.  1044.] 

Bros  had  obtained  a  rule  calling  upon  one  Edward  Griffin,  the  tenant  in  possession 
of  the  premises  sought  to  he  recovered  by  this  ejectment,  to  shew  cause  why,  on 
being  admitted  defendant,  besides  entering  into  the  common  rule  and  giving  the 
common  undertaking,  he  should  not  enter  into  the  recognizance  required  by  the 
Stat.  1  Geo.  4,  o.  87,  s.  1,  to  pay  the  costs  and  damages  which  should  be  recovered 
by  the  plaintift'.  It  appeared  that  Griffin  had  been  put  into  possession  of  the  premises 
in  question  by  one  James  Collins,  who  had  taken  them  from  a  Mr.  Spenlove,  under  a 
memorandum  of  agreement  dated  the  14th  of  October  1840,  and  made  between  James 
Collins  of  the  one  part  and  John  Francis  Spenlove  of  the  other  part,  signed  by  both 
parties,  which,  after  reciting  that  Spenlove  had  let  to  Collins  all  the  messuages  and 
premises  in  question,  to  hold  them  from  the  31st  December,  1840,  as  tenant  fiom 
quar  [671]-ter  to  quarter,  at  the  quarterly  rent  of  five  guineas,  it  was  witnessed,  that 
Collins,  his  executors,  &c.  did  thereby  agree  that  he  would,  during  the  tenure  of  the 
said  messuage,  obtain  a  license  to  sell  ale  &c.,  and  that  he  would  quit  possession  at 
the  end  of  any  three  calendar  months,  upon  receiving  notice  in  writing ;  and  that  if 
he  should  lose  his  license,  he  would  then  forthwith  quit  possession  on  being  requested 
by  Spenlove,  and  without  any  notice  for  that  purpose.  The  lessors  of  the  plaintiff 
were  the  devisees  of  Spenlove,  and  had  given  the  tenant  a  three-months'  notice  to 
quit,  which  expired  on  the  31st  of  March,  1842. 

Marsh  shewed  cause.  This  application  is  founded  on  the  stat.  1  Geo.  4,  c.  87,  s.  1, 
which  enacts  "that  where  the  term  or  interest  of  any  tenant  now  or  hereafter  holding 
under  a  lease  or  agreement  in  writing,  any  lands,  tenements,  or  hereditaments,  for 
any  term  or  niuiiber  of  years  certain,  or  from  year  to  year,  shall  have  expired  or  been 
determined  either  by  the  landlord  or  tenant,  by  regular  notice  to  quit;  and  such 
tenant,  or  any  one  holding  or  claiming  by  or  under  him,  shall  refuse  to  deliver  up 
possession  accordingly,  after  lawful  demand  in  writing  &c.,  and  the  landlord  shall 
thereupon  proceed  by  action  of  ejectment  for  the  recoveiy  of  possession  &c.,"  it  shall 
be  lawful  for  the  landlord  to  move  the  court  for  a  rule  for  such  tenant  or  person  to 
shew  cause  why  such  tenant  or  person,  on  being  admitted  defendant,  besides  entering 
into  the  common  rule  and  giving  the  common  undertaking  ifcc,  "should  not  enter 
into  a  recognizance  by  himself  and  two  sufficient  sureties,  in  a  reasonable  sum,  con- 
ditioned to  pay  the  costs  and  damages  which  shall  be  recovered  by  the  plaintiff  in 
the  action  &c."  Now  in  this  case  the  agreement  does  not  shew  either  a  holding  for  a 
term  or  tunnber  of  years  certain,  or  a  tenancy  from  year  to  year.  This  is  an  act 
conferring  an  extraordinary  remedy  on  landlords,  and  therefore  the  Courts  will  not 
extend  it,  if  the  case  be  not  strictly  within  the  act.  In  Doe  [672]  d.  Pemherton  v. 
Roe  (7  B.  &  C.  2),  a  tenancy  for  years  determinable  on  lives  was  decided  not  to  be 
within  the  act.  So  in  Doe  d.  Bradford  v.  Roe  (5  B.  &  Aid.  770),  where  a  tenant  held 
from  year  to  year,  but  without  a  lease  or  agreement  in  writing,  it  was  held  not  to 
be  within  the  act.  In  Doe  d.  Cardigan  v.  Roe  ( 1  I).  &  R.  540),  the  statute  was  held 
not  to  extend  to  a  lessee  holding  over  after  notice  to  quit  given  by  himself,  where 
the  tenancy  had  not  expired  by  effluxion  of  time.  And  in  Doe  d.  Tindal  v.  Roe  (2  B. 
&  Adol.  922  ;  1  Dowl.  P.  C.  14G),  Lord  Tenterden  laid  it  down  generally  that  the 
statute  "applies  only  to  cases  where  the  tenancy,  if  by  lease,  has  expired  by  effluxion 
of  time  ;  oi'  if  by  a  yearly  tenancy,  where  it  has  been  determined  by  a  regular  notice 
to  quit,"  and  he  add.s,  "the  words  used  by  it  are  clear  and  unambiguous."  And 
Parke,  J.,  there  says,  "I  own  that  if  it  were  not  for  the  case  of  Doe  d.  (Jardigan  v. 
Roe,  I  should  be  of  opinion  that  this  was  a  case  not  only  within  the  mischief,  but 
within  the  fair  meaning  of  the  terms  of  this  act.  But  after  the  decision  in  that  case, 
which  decision  has  been  acquiesced  in  for  some  time,  I  think  it  better  to  observe 
uniformity  in  the  practice,  and  not  overrule  that  determination,  by  going  out  of  the 
words  into  that  which  we  may  conceive  to  be  the  substantial  meaning  of  the  act." 

Bros,  in  support  of  the  rule.  Here  the  agreement  constitutes  the  tenancy. 
Although  it  commences  by  a  recital,  it  fixes  the  terms  of  the  tenancy,  viz.  to  hold 
from  the  31st  of  December,  as  tenant  from  quarter  to  quarter  at  a  quaiter's  notice  ; 
that  is  a  holding  for  half  a  year  at  least,  as  the  lessee  is  to  have  the  premises  for  one 
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quarter  absolutely,  subject  to  a  quarter's  notice  rtetermining  the  tenancy  That  is 
enoudi  to  constitute  an  agreement  for  a  term  certain,  within  the  meaning  of  the  act. 
It  is  a  holding  for  a  term  certain,  though  not  from  year  to  year,  and  the  legis-Lfa/dJ- 
lature,  by  introducing  the  words  "  or  from  year  to  year,"  do  not  render  it  less  a  term 

cGi'tiiin 

Lord  Abinger,  C.  B.  The  statute  itself  makes  a  distinction  between  a  tenancy 
for  a  term  certain  and  one  from  year  to  year,  and  I  am  of  opinion  that  the  present 
holding  does  not  come  within  either  description.  The  rule  must  therefore  be  dis- 
charged ;  but  as  there  was  a  reasonable  doubt  whether  the  case  was  within  the  act, 
it  must  be  discharged  without  costs. 

Parke,  B.  The  tenancy  in  this  case  is  not  for  a  term  certain,  as  it  depends  upon 
the  time  when  notice  to  qui't  is  given.  As  soon  as  notice  is  given  on  the  first  day  of 
the  quarter,  then  it  becomes  a  term  for  three  months  certain  ;  until  then,  the  term  is 

uncertain. 

Alderson,  B.  I  am  of  the  same  opinion.  The  mere  insertion  in  the  agreement 
of  a  particular  time  does  not  render  the  holding  a  "  term  certain." 

liOLFE,  B ,  concurred. 

Piule  discharged,  without  costs. 

Frost  v.  Hayward.  Exch.  of  Pleas.  Nov.  24,  1842. — A  rule  obtained  upon  an 
affidavit,  which,  in  the  jurat,  was  stated  to  be  sworn  before  "J.  L.,  a  master 
extraordinary  in  the  High  Court  of  Chancery,"  was  for  this  defect  discharged 
with  costs. 

[S.  C.  2  Dowl.  (N.  S.)  566  ;  12  L.  J.  Ex.  84  ;  6  Jur.  1045.] 

This  was  an  interpleader  rule,  obtained  under  the  1st  section  of  the  1  &  2  Will.  4, 
c.  58.  Pashley,  who  appeared  for  the  claimant,  objected  that  the  jurat  of  the  affidavit 
on  which  the  rule  was  obtained  was  defective.  The  affidavit  purported  to  be  sworn 
before  "J.  L.,  a  Master  extraordinary  in  the  High  Court  of  Chancery:"  but  it  was 
clear  that  an  affidavit  intitled  in  the  Court  of  Exchequer  could  be  taken  only  before 
a  commissioner  of  this  Court.  He  insisted  [674]  that  for  this  defect  the  rule  must  be 
discharged  with  costs,  and  for  this  cited  Iloulden  v.  Fasson  (6  Bing.  236  ;  4  Mo.  &  P. 
126),  Bhcku-dl  v.  Allen  (7  M.  &  W.  146),  and  Shaw  v.  Perkin  (1  Dowl.  P.  C. 
(N.  S.)  306). 

J.  Henderson,  for  the  defendant.  On  reference  to  the  list  of  commissioners  for 
taking  affidavits  in  this  Court,  it  will  be  found  that  the  person  before  whom  this 
affidavit  was  sworn  is  in  fact  one  of  those  commissioners,  as  well  as  a  Master  extra- 
ordinary in  Chancery  :  and  the  Coui't  will  take  judicial  notice  of  its  own  otticers,  and 
not  permit  a  mere  verbal  error  such  as  this  to  vitiate  the  affidavit,  or,  at  all  events,  to 
subject  the  party  to  costs. 

Lord  Abinger,  C.  B.  I  certainly  should  be  much  disposed  to  disallow  this 
objection  if  I  could,  but  I  think  we  cannot  take  judicial  notice  of  the  names  of  our 
officers.  The  rule  must  therefore  be  discharged  ;  and  upon  the  authority  of  the  eases 
which  have  been  cited,  it  must  be  discharged  with  costs,  to  be  paid  by  the  defendant, 
to  whose  negligence  the  mistake  is  attrilnitable. 

Parke,  B.,  and  Gurney,  B.,  concurred. 

RoLFE,  B.  In  Blackwell  v.  Allen,  the  Court  were  induced  to  discharge  the  rule 
without  costs,  on  the  ground  that  such  had  been  the  usual  practice  ;  but  certainly  that 
was  imposing  the  costs  of  an  error  on  the  wrong  party. 

Rule  discharged,  with  costs,  (rf) 

((/)  On  the  authority  of  this  case,  and  of  the  others  referred  to  above,  the  Court 
of  Queen's  Bench,  in  a  case  of  Doe  d.  Hill  v.  Hill,  E.  T.,  1843,  discharged  a  rule  with 
costs,  for  a  similar  defect  in  the  affidavit  on  which  it  was  obtained. 
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[675]  Doe  d.  Pkaiten  v.  Board.  Exch.  of  Ploas.  Nov.  23,  1852. — After  ;i  rule 
for  judgment  in  ejeetraeiit  agaiiLst  the  casual  ejector,  the  defendant  delivered  a 
plea  and  consent  rule,  in  the  latter  of  which  the  lessor  of  the  plaintiti'  never  joined, 
and  judgment  of  non  pros,  was  afterwards  signed  : — -Held,  that  the  Court  had  no 
powei',  either  under  the  rule  of  H.  T.,  4  Vict.,  or  otherwise,  to  compel  the  lessor 
of  the  plaiutifT  to  pay  those  costs,  or  join  in  the  consent  rule. 

[S.  C.  2  Dowl.  (N.  S.)  526  ;  12  L.  J.  Ex.  12  ] 

The  plaintiff  having  delivered  a  declaration  in  ejectment,  and  obtained  a  rule  for 
judgment,  the  defendant  delivered  a  plea,  together  with  the  consent  rule  signed  by 
him,  signed  judgment  of  non  pros,  for  want  of  a  replication,  and  taxed  his  costs.  The 
lessor  of  the  plaintiff  did  not  enter  into  the  consent  rule  ;  and  having  on  this  ground 
refused  to  pa}'  the  costs,  Thomas  obtained  a  rule  calling  upon  him  to  shew  cause  why 
he  should  not  pay  the  costs  of  the  judgment  of  non  pros.,  or  join  in  the  consent  rule. 
The  application  was  founded  on  Keg.  Gen.  H.  'I'.  4  Vict.,  which  provides,  "  that  a  i)arty 
entitled  to  appear  to  a  declaration  in  ejectment,  may  appear  and  plead  thereto  at  any 
time  aftei-  the  service  of  such  declaration,  and  before  the  end  of  the  fourth  day  after 
the  tei'm  in  which  the  tenant  is  required  by  the  notice  to  appear,  and  may  proceed  to 
compel  the  plaintiff'  to  reply  thereto,  or  may  sign  judgment  of  non  pros.,  notwithstand- 
ing such  plaintiff'  may  not  have  obtained  a  rule  for  judgment  on  such  service  of  declara- 
tion ;  and  that  a  plaintiff  who  may  have  omitted  to  obtain  a  rule  for  judgment  w'ithin 
the  time  prescrilied  by  the  present  rules  and  practice,  shall  be  entitled,  on  production 
of  such  plea,  to  an  order  of  a  Judge  for  leave  to  draw  up  a  rule  for  judgment,  as  of 
the  time  at  which  such  rule  should  have  been  obtained." 

Prideaux  now  shewed  cause.  The  Court  has  no  authority  to  grant  this  applica- 
tion, for  it  has  no  power  to  award  costs  against  the  lessor  of  the  plaintiff'  before  he  has 
entered  into  the  consent  rule,  because  until  then  the  real  parties  are  not  before  the 
Court:  Goodright  d.  IFurd  v.  Badtille.  (2  W.  Ulack.  76.3),  which  was  fullv  recognised  in 
Doe  d.  Vernon  v.  Roe  (7  Ad.  &  Ell.  14 ;  2  Nev.  &  Per.  237).  And  [676]  although  they 
will  stay  the  proceedings  in  a  second  ejectment,  brought  for  the  same  premises,  until 
the  costs  of  the  ffrst  are  paid.  Doe  d.  Langdon  v.  Lavgdon  (5  B.  &  Adol.  864  ;  2  Nev. 
&  Man.  848)  ;  that  principle  does  not  apply  where  the  suit  is  already  at  an  end. 
Secondly,  the  Court  cannot  compel  the  plaintiff  to  enter  into  the  consent  rule  ;  for  the 
proceedings  in  the  cause  being  at  an  end,  they  cannot  compel  a  person  who  never  was 
before  the  Court  to  take  a  step  in  the  cause  ;  although,  if  he  came  in  to  ask  a  favour, 
they  might  impose  that  upon  him  as  one  of  the  terms  of  granting  it.  The  rule 
of  H.  T.  4  Vict,  does  not  apply,  the  object  of  that  rule  being  to  enable  the  real  defen- 
dant to  appear  and  defend  the  action,  without  the  formal  proceeding  of  obtaining  a 
rule  for  judgment  against  the  casual  ejector. 

Thomas,  in  support  of  the  rule.  The  lessor  of  the  plaintiff,  b}'  appearing  on  the 
present  occasion,  has  declared  himself  to  be  the  real  plaintiff  in  the  suit,  and  that 
at  lea.st  gives  the  Court  jurisdiction  over  him.  But  the  rule  is  also  applieal)le,  for 
the  intention  of  it  was  that  the  defendant  should  be  entitled  to  costs,  the  object  of 
it  being  to  prevent  defendants  from  being  harassed  by  vexatious  proceedings  in  this 
action. 

Lord  Abinger,  C  B.  I  am  of  opinion  that  the  Court  has  no  power  to  grant  costs 
in  this  case.  The  rule  of  H.  T.  4  Vict,  was  made  for  the  convenience  of  defendants, 
and  not  in  order  to  punish  plaintiffs  in  ejectment.  These  costs  were  therefore 
improperly  taxed,  and  as  there  was  no  ground  for  moving  for  this  rule,  it  must  be 
discharged  with  costs. 

Parke,  B.  The  general  rule  in  question  applies  to  those  cases  only  where  no 
judgment  against  the  casual  [677]  ejector  has  been  moved  for  on  the  part  of  the 
plaintiff,  and  the  intention  of  it  was  to  give  the  tenant  the  benefit  of  an  opportunity 
to  come  in  and  defend  the  action,  without  putting  him  to  the  trouble  of  searching 
to  see  if  judgment  against  the  casual  ejector  had  been  moved  for.  The  rule  is  not 
very  clearly  expressed,  as  to  the  consequences  of  the  plaintiff''s  not  proceeding  after- 
wards :  but,  at  all  events,  it  is  applicable  to  those  cases  only  where  parties  have 
availed  themselves  of  its  provisions  ;  and  as  far  as  the  old  practice  is  concerned,  the 
anthorities  cited  by  Mr.  Prideaux  are  clear  to  the  poiiit,  that  the  Court  has  no  power 
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to   compel  the  lessor  of  the  plaintiff  to  pay  the  costs  of  a  judgment  of  non  pros, 
until  he  enters  into  the  consent  rule. 

Ai.UKitsoN,  H.,  and  Kolfe,  B.,  concurred. 

Kiile  discharged,  with  costs. 

HoRi.OCK  V.  Lediard  Exch.  of  Pleas.  Nov.  23,  1842. — The  Court  will  not  grant 
particulars  in  an  action  of  trespass,  on  the  meie  affidavit  of  the  defendant  that  lie 
had  read  the  declaration,  and  that  from  the  general  and  vague  form  thereof  he 
was  unable  to  ascertain  the  grievances  on  which  the  plaintiff"  intended  to  rely  ; 
but  some  special  ground  must  be  shewn  as  a  reason  for  granting  the  rule. 

[S.  C.  2  Dowl.  (N.  S.)  277;  12  L.  J.  Ex.  33.] 

In  this  case,  which  was  an  action  of  trespass,  R.  V.  Richards  moved  for  a  rule  to 
shew  cause  why  the  plaiutifl"  should  not  deliver  to  the  defendant  particulars  of  the 
grievances  on  which  he  relied,  and  the  particular  premises  and  places  in  which  he 
intended  to  allege  them  to  have  been  committed.  The  affidavit  in  support  of  the 
application  in  substance  stated,  that  the  defendant  had  read  a  copy  of  the  declaration, 
and  that,  from  the  general  and  vague  form  thereof,  he  was  unable  to  ascertain  the 
grievances  which  the  plaintiff  intended  to  rely  on,  and  that  unless  the  plaintiff  described 
the  same  by  metes  and  bounds,  and  the  times  when  committed,  it  would  be  impossible 
to  plead  to  the  action.  As  long  as  the  plaintifl'  is  allowed  to  declare  in  this  general 
form,  the  defendant  ought  to  be  allowed  par-[678]-ticulars  of  the  grievances  of  which 
the  plaintiff  complains. 

P.\RKK,  B.  The  Court  always  requires  some  special  grounds  for  an  application  of 
this  kind,  otherwise,  in  every  case  of  trespass,  it  would  be  a  step  in  the  cause  to 
apply  for  particulars  on  the  affidavit  of  the  defendant,  who  would  never  know  what 
the  grievances  complained  of  were.  There  ought  to  be  some  special  ground  alleged, 
or  some  statement  of  the  peculiar  nature  of  the  property  given,  as  a  reason  for  granting 
a  rule  requiring  the  delivery  of  particulars. 

Lord  Aeinger,  C.  B.,  Alder.son,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


HiBBERT  V.  Barton.  E.xch.  of  Pleas.  Nov.  25,  1842. — Where  a  cognovit,  executed 
since  the  passing  of  I  &  2  Vict.  c.  110,  was  attested,  as  follows — "  Witnessed  by 
me,  W.  P.,  as  the  attorney  of  the  said  A.  B.,  attending  at  the  execution  hereof 
at  his  request,  and  expressly  named  by  him  :" — Held,  that  it  was  insufficient. — 
The  attestation  ought  to  contain  words  which  shew  with  certainty  that  the  sub- 
scribing witness  is  the  attorney  of  the  party  executing  it,  and  that  he  attests  or 
subscribes  the  execution  as  such  attorney. 

[S.  C.  2  Dowl.  (N.  S.)  434 ;  12  L.  J.  Ex.  70 ;  6  Jur.  1019.] 

Kelly  had  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  cognovit 
given  by  the  defendant  in  this  action,  and  on  which  judgment  had  been  signed  and 
execution  issued,  should  not  be  set  aside,  on  the  ground  that  its  execution  was  not 
attested  in  the  manner  required  by  f  &  2  Vict.  c.  110,  s.  9.  The  attestation  w.as  as 
follows :  "  Witnessed  by  me,  William  Pemberton,  as  the  attorney  of  the  said  William 
Barton,  attending  at  the  execution  hereof  at  his  request,  and  expressly  named  by  him. 
—William  Pemlierton,  Prescot,  Lancashire."  The  ground  of  objection  was,  that  the 
attestation  did  not  contain  an  express  allegation  that  the  subscribing  witness  was  the 
attorney  of  the  defendant. 

[679]  Erie  and  Atherton  now  shewed  cause.  The  question  here  turns  on  the 
construction  of  the  stat.  1  &  2  Vict.  e.  110,  s.  9,  which  enacts,  that  "no  warrant  of 
attorney  or  cognovit  actionem  shall  be  of  any  force,  unless  there  shall  be  present  some 
attorney  of  one  of  the  superior  Courts  on  behalf  of  such  person,  expressly  named  by 
him  and  attending  at  his  request,  to  inform  him  of  the  nature  and  eflf'ect  of  such 
warrant  or  cognovit  before  the  same  is  executed,  which  attorney  shall  subscribe  his 
name  as  a  witness  to  the  due  execution  thereof,  and  thereby  declaie  himself  to  be 
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attorney  for  the  person  executing  the  same,  and  state  that  he  subscribes  as  such 
attorney  :"  and  the  question  is,  whether  the  provisions  of  this  section  are  not  virtually 
complied  with,  by  the  attorney  declaring  in  the  attestation  that  he  wittiesses  the 
document  as  the  attorney  for  the  party  signing,  or  whether  an  additional  averment  is 
necessar}',  that  he  was  the  attorney  acting  for  the  defendant  on  the  occasion  in 
question",  and  that  he  signs  his  name  as  such.  The  statute  does  not  prescribe  any 
particular  form  of  attestation.  Thus,  although  it  says  the  attorney  shall  "  therelty 
declare"  himself  such,  the  meaning  of  either  of  these  two  words  might  be  expressed 
by  words  equivalent.  The  question  therefore  is  entirely  one  of  legal  effect ;  and  in 
this  point  of  view,  a  man's  declaring  that  he  acts  and  subscribes  as  attorney  for  a 
party,  would  be  a  suflficient  allegation,  even  in  pleading,  that  he  was  the  attorney  of 
that  party.  An  averment  in  a  declaration  that  A  B.  sues  as  the  executor  of  C.  D.  has 
been  always  considered  as  a  sufficient  allegation  of  A.  B.'s  lepresentative  character. 
Elkington  v.  Holland  (9  M.  &  \V.  695)  was  relied  upon  on  moving  for  this  rule,  but 
that  case  is  distinguishable  from  the  present,  and  besides,  the  Court  were  not 
unanimous  upon  this  point.  There  the  allegation  was,  "  I  subscribe  m}^self  as  attorney 
for  the  said  J.  A.,  expressly  named  by  him  to  attest  his  [680]  execution  of  these 
presents  ;"  which  is  con.sistent  with  his  not  being  the  attorney  of  J.  A.  at  the  time  of 
the  execution  of  the  warrant  of  attorney,  as  he  might  have  previously  revoked  the 
authority.  And  further  the  attestation  there  did  not  contain  the  words  "attending 
at  the  execution  hereof  at  his  request."  But  here  the  attestation  states  that  the 
witness  is  clothed  with  the  character  he  assumes,  as  well  as  that  he  attended  as  such 
at  the  defendant's  request.     The  attestation  is  therefore  sufficient. 

Kelly,  in  support  of  the  rule.  It  would  be  impossible  to  hold  this  attestation  to 
be  sufficient,  without  overturning  the  principle  of  every  decision  which  has  occurred 
on  this  subject.  That  principle  has  been,  to  enact  a  substantial,  if  not  a  literal, 
compliance  with  the  words  of  the  act,  which  in  express  terms  requires  that  two  distinct 
things  .shall  appear  in  the  attestation  ;  one,  that  the  attorney  subsci-ibes  his  name  as  a 
witness  for  the  party  executing  the  document ;  the  other,  that  he  is  the  attorney  for 
the  party,  and  that  he  subscribes  his  name  as  such.  To  allow  an  exemption  from 
either  of  these  requisites,  or  to  hold  that  one  is  included  in  the  other,  would  be 
contrary  to  the  plain  intention  of  the  legislature.  If  otherwise,  a  person  might  attest 
the  instrument  as  the  attorney,  without  having  seen  it  before,  or  even  without  being 
an  attorney  at  all.  But  the  act  requires  that  he  shall  declare  that  he  is  the  attorney 
of  the  party,  and  that  he  attests  as  such. 

Lord  Abinger,  C.  B.  It  appears  to  me  that  the  attestation  to  this  cognovit  is 
insufficient,  and  this  rule  must  therefore  be  made  absolute,  on  the  terms  of  the  plaintiff 
restoring  the  money  levied,  and  the  defendants  undertaking  to  bring  no  action.  A 
glance  at  the  spirit  of  modern  legislation  will  assist  us  in  forming  our  judgment  on 
questions  of  this  nature.  No  man  can  doubt  that  the  feeling  of  the  times,  whether 
rightly  or  not  ic  is  unneces-[681]-sary  to  say,  runs  in  favour  of  defendants  and  of 
pri-soners  ;  and  this  section  of  the  act  of  Parliament  under  consideration  was  passed 
with  a  view  to  carry  still  further  than  before  certain  provisions  which  had  existed  in 
their  favoui-  by  the  rules  of  the  courts  at  Westminster.  Under  these  circumstances, 
we  must  look  at  the  act  of  Parliament,  and  construe  it  as  well  as  we  can.  I  do  not 
say  that  this  attestation  would  not  be  prima  facie  evidence  of  Pemberton's  being  the 
attorney  of  the  defendant,  or  possibly  even  sufficient  to  warrant  a  verdict  against  him 
in  an  action  for  negligence.  But  in  this  section  the  legislature  requires  something 
more,  and  provides,  not  only  that  the  party  executing  a  cognovit  or  warrant  of 
attornej'  shall  have  an  attorney  employed  by  himself,  present  attending  the  execution 
of  the  instrument,  in  order  to  acquaint  him  with  the  nature  and  consequences  of  the 
act  he  is  about  to  do,  but  further,  that  the  attorney  so  attending  shall  subscribe  his 
name  to  the  document  as  a  witness  to  the  due  execution  thereof,  and  thereby,  that  is 
to  say,  by  such  attestation  or  subscription  of  his  name,  declaie  himself  to  be  such 
attorney,  and  that  he  subscribes  the  paper  as  such  :  in  a  word,  he  must  not  only  be 
the  attorney  employed  at  the  time,  and  declare  himself  such  by  his  attendance,  but  he 
must  subscribe  his  name  as  such.  The  legislature  requires  two  things  to  be  done,  one 
of  which  might  perhaps  have  been  dispensed  with  ;  but  as  they  require  two,  wc  are 
not  at  liberty  to  say  that,  in  prescribing  either,  they  used  redundant  woids,  a!i<J  that 
a  compliance  with  the  other  only  is  sufficient.  I  think,  therefore,  that  the  safest  rule 
for  us  to  follow  will  be,  to  construe  the  act  literally,  and  say,  that  although  we  may 
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not  see  the  use  of  this  double  provision,  still,  as  the  legislature  requires  it,  we  must 
enforce  it.  It  is  possible  that  there  may  be  a  case  where  a  distinction  might  be  taken 
between  the  two  tilings  prescribed  by  the  latter  part  of  this  section,  as  conditions 
requisite  to  the  validity  of  such  an  attestation.  Suppose,  for  instance,  a  man  about  to 
execute  a  warrant  of  at-[682]-torney  or  a  cognovit  had  a  private  friend  an  attorney, 
and  the  question  arose  whether,  by  his  signature  as  such  to  the  instrument,  the  statute 
had  been  complied  with.  In  such  a  case  it  would  be  perfectly  competent  to  him  to 
swear  that  he  subscribed  the  instrument  as  attorney  foi-  the  party,  although  in  fact  he 
was  not  the  attorney  in  the  actual  transaction,  and  did  not  know  what  the  document 
was  about.  Suppose  the  client  were  to  say,  "  You  are  my  attornej',  please  to  sign  this 
paper  for  me,"  which  he  does.  The  man  is  his  attorney  in  other  matters,  and  may 
therefore  truly  state  himself  to  be  his  attorney,  and  it  is  equally  true  that  he  .signs  as 
such,  and  yet  the  intention  of  the  statute  would  not  be  complied  with  :  so  that  we  see 
there  may  be  cases  where  a  man  might  subscribe  such  a  document  as  an  attorney,  and 
yet  not  be  the  attorney  for  the  party  signing  in  the  actual  transaction,  and  con- 
sequently not  authenticating  the  instrument  with  that  evidence  which  the  statute 
requii'es,  namely,  that  he  was  the  attorney  in  the  particular  transaction.  If  the  case 
I  have  put  be  possible,  it  shews  this  construction  of  the  statute  to  be  correct;  and 
I  own  I  am  disposed  to  follow  the  words  of  the  act,  and  as  it  requires  both  clauses  to 
be  inserted  in  the  attestation,  they  ought  to  be  so  inserted.  In  the  course  of  the 
argument,  several  decided  cases  were  referred  to,  all  of  which,  however,  have  reference 
to  the  other  part  of  this  section,  which  requires  that  the  attorney  present  on  the  part 
of  every  person  signing  a  cognovit  or  warrant  of  attorney  shall  be  expressly  named 
by  him,  and  attending  at  his  request,  in  order  to  inform  him  of  its  nature  and  effect. 
Undoubtedly  it  seems  a  somewhat  unnecessary  thing,  after  that,  to  declai'c  himself  as 
the  attorney  ;  and  the  present  case  is  the  first,  that  I  am  aware  of,  in  which  the  Courts 
have  been  called  on  definitively  to  put  a  construction  on  the  latter  branch  of  this 
section.  But,  upon  the  whole,  as  we  do  not  find  in  this  attestation  any  words 
expressly  declaring  that  the  party  [683]  attesting  was  the  attorney  at  the  request  of 
the  party  .signing,  we  must  say  that  the  act  of  Parliament  has  not  been  complied  with, 
and  the  rule  to  set  aside  this  cognovit  must  therefore  be  made  absolute,  on  the  terms 
I  have  already  mentioned. 

Pakke,  B.  I  am  of  the  same  opinion  :  and  although  I  have  hitherto  entertained 
considerable  doubt  on  this  question,  and  have  some  little  still,  I  think,  upon  the 
whole,  the  better  course  will  be  to  follow  the  words  of  the  act  of  Par-liament,  according 
to  their  common  and  ordinary  construction.  It  appears  to  me,  that  in  this  section 
the  legislature  requires  a  definite  thing  to  be  done,  namely,  a  subscribing  of  the  name 
of  the  attorney  to  the  due  execution  of  the  instrument,  the  mode  of  doing  which  is 
directed  to  be  by  a  memorandum  of  attesfaition,  in  which  he  is  both  to  declare  himself 
the  attorney  of  the  party  executing  that  instrument,  and  to  state  that  he  subscribes 
as  such  attorney.  I  agree  that  no  precise  form  of  words  is  rendered  necessary  for 
this  purpose  by  the  act ;  but  still  those  which  are  used  must  be  such  as  will  enable 
the  Courts  to  collect  both  the  facts  which  I  have  stated,  namely,  that  the  attesting 
attorney  was  present  for  the  purpose  of  advising  the  defendant  as  to  the  nature  and 
eliect  of  the  instrument,  and  that  he  attested  it  as  such  attorney.  Between  these 
two  things  there  certainly  is  a  diflerence  ;  for  at  the  very  moment  of  the  execution  of 
a  cognovit  or  warrant  of  attorney,  a  man  might  come  into  the  room  and  witness 
its  execution,  who  had  not  previously  been  the  attorney  of  the  party  in  the  way 
required  by  the  statute,  namely,  by  giving  to  that  party  the  benefit  of  his  professional 
advice.  If  any  possible  case  can  be  put,  shewing  a  distinction  between  the  things 
rcqun-cd  in  these  two  clauses  of  this  section,  it  is  a  sufficient  foundation  for  our 
judgment;  and  if  even  we  could  see  none,  inasmuch  as  the  words  of  the  statute 
embrace  both  cases,  we  ought  to  [684]  adhere  to  them.  It  is  enough  therefore  for 
me  to  say  at  present,  that  as  I  cannot  by  necessary  inference  collect  from  the  worrls 
used  in  this  attestation,  namely,  that  the  attesting  witness  signed  it  "  as  attorney  " 
for  the  party  executing  the  cognovit,  that  he  was  the  attorney  acting  for  that  party 
throughout  the  transaction,  I  think  I  am  bound  to  hold  this  attesfcition  insufficient. 
\\  e  ought  not  to  presume  that  the  legislature  would  make  use  of  a  redundant  expres- 
sion ;  and  therefore  as  the  language  they  have  inserted  in  this  section  requires  the 
attorney  to  decUu'e  in  the  attestation  that  he  subscribes  it  for  the  party  signing,  as 
the  attorney  appointed  in  the  manner  required  in  the  previous  part  of  the  section,  we 
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ought  not  to  read  the  sentence  as  if  it  were  a  sufficient  compliance  with  the  enactment 
for  him  to  say  generally,  that  it  is  witnessed  by  him  as  attorney  for  that  party. 

GURNEY,  B.,  and  Eolfe,  B.,  concurred. 

Kule  absolute. 

Heath  r.  Uxwin.  Exch.  of  Pleas.  Nov.  2.5,  1842. — To  a  declaration  for  the 
infringement  of  a  patent,  the  defendant  pleaded,  that  the  nature  of  the  invention 
and  the  manner  in  which  it  was  performed  were  not  particularly  described  in 
the  specification  ;  and  also,  that  the  invention  was  not  new  :  and  the  objections 
delivered  with  the  pleas  under  5  &  6  Will.  4,  c.  83,  s.  5,  stated,  first,  that  the 
specification  did  not  sufficiently  describe  the  nature  of  the  invention  and  the 
manner  in  which  it  was  to  be  performed ;  and  secondly,  that  the  invention  was 
not  new,  and  had  been  wholly  or  in  part  used  and  made  public  before  the  obtaining 
of  the  letters  patent: — Held,  that  the  first  of  these  objections  was  sufficient,  but 
that  the  second  was  bad,  and  ought  to  have  pointed  out  what  portions  of  the 
alleged  invention  were  previously  in  use. 

[S.  C.  2  Dowl.  (N.  S.)  482  ;  12  L.  J.  Ex.  46 ;  6  Jur.  1068.     For  further  proceedings, 
see  16  C.  B.  713 ;  2  Web.  P.  C.  228  ;  5  H.  L.  C.  505 ;  10  E.  R.  997  (with  note).] 

This  was  an  action  brought  to  recover  damages  for  the  infringement  of  a  patent 
for  certain  improvements  in  the  manufacture  of  iron  and  steel.  The  defendant 
pleaded,  first,  not  guilty  ;  secondly,  that  the  plaintiff  was  not  the  first  or  true  inventor 
of  the  improvement  for  which  the  letters  patent  were  granted  ;  thirdly,  that  the 
nature  of  the  invention,  and  the  manner  in  which  the  same  was  to  be  performed,  were 
Hot  nor  are  they  particularly  described  or  ascertained  according  to  the  true  intent  and 
meaning  [685]  of  the  said  letters  patent,  in  or  by  the  specification  in  that  behalf  in 
the  declaration  mentioned  ;  fourthly,  that  the  said  supposed  invention  was  not  at  the 
time  of  making  and  granting  the  letters  patent  a  new  invention,  but,  on  the  contrary 
thereof,  had  been  wholly  and  in  part  publicly  and  generally  practised  and  used,  and 
vended  within  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called 
England,  before  the  date  and  grant  of  the  letters  patent ;  fifthly,  that  the  defendant 
committed  the  supposed  grievances  by  the  leave  and  license  of  the  plaintiff. 

The  defendant,  with  the  above  pleas,  delivered  the  following  notice  of  objections 
in  pursuance  of  the  statute  5  &  6  Will.  4,  c.  83,  s.  5  :  first,  that  the  patentee  was  not 
the  inventor  of  the  improvements  in  respect  of  which  the  patent  was  alleged  to  be  in 
force ;  secondly,  that  the  specification  and  disclaimer  in  the  declaration  mentioned  did 
not  sufficiently  describe  the  nature  of  the  in\'ention,  and  the  manner  in  which  it  was 
to  be  performed  ;  thirdly,  that  the  invention  did  not  produce  the  effect  stated  in  the 
specification,  nor  was  such  effect  produced  by  the  plaintiff'  in  the  manner  therein 
stated  ;  fourthly,  that  the  invention  was  not  new,  and  was  either  wholly  or  in  part 
used  and  made  public  before  the  obtaining  the  letters  patent ;  fifthly,  that  the  invention 
did  not  essentiall}'  differ  from  other  similar  inventions  which  were  in  pul)lic  use  at  or 
before  the  granting  of  the  said  letters  patent ;  sixthly,  that  the  defendant  had  the 
plaintiffs  leave  and  license  to  make  u.se  of  the  improvements  for  which  the  letters 
patent  were  granted. 

Ogle  having  obtained  a  rule  to  shew  cause  why  the  defendant  should  not  deliver 
a  further  and  better  particular  of  the  objections  intended  to  be  relied  on, 

Martin  now  shewed  cause.  By  5  &  6  Will.  4,  c.  83,  [686]  s.  5,  it  is  enacted,  '•  that 
in  any  action  brought  against  any  person  for  infringing  any  letters  patent,  the  defen 
dant,  on  pleading  thereto,  shall  give  to  the  plaintiff,  and  in  any  scire  facias  to  repeal 
any  letters  patent  the  plaintiff'  shall  file  with  his  declaration,  a  notice  of  any  objections 
on  which  he  means  to  rely  at  the  trial  of  such  action,  and  no  objection  shall  be 
allowed  to  be  made  in  behalf  of  such  defendant  or  plaintiff"  respectively  at  such  trial, 
unless  he  shall  prove  the  objections  stated  in  such  notice."  The  object  of  that  enact- 
ment was  that  the  defendant  should  give  notice  to  the  plaintiff'  of  the  objections  on 
which  he  bona  fide  intended  to  rely  at  the  trial,  in  order  that  the  plaintiff  might  come 
to  trial  prepared  to  meet  them  if  he  could.  That  purpose  is  sufficiently  complied  with 
by  the  present  notice.  It  is  no  objection  to  the  particulars  that  they  are  substantially 
the  same  as  the  pleas  themselves:  N'eihmi  v.  Harford  (8  M.  &  M.  822).  There 
Parke,  B.,  in  delivering  the  judgment  of  the  Court,  says,  "The  statute  did  not  mean 
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to  Siiy,  1101-  do  vvc  think  that  the  Court  of  Common  Pleas  [in  the  cases  which  had  l)een 
cited  (Bulnois  v.  M'Kensie,  and  Fisher  v.  iJeuick)]  meant  to  decide,  that  it  would  not 
be  sutKcient,  in  some  cases,  to  give  notice  in  the  terms  of  the  plea  itself.  The  objec- 
tion may  bo  so  completely  and  so  fully  expended  on  the  record,  that  a  mere  transcript 
of  the  plea  itself  may  be  sutiicieiit;  in  other  cases,  the  plea  may  be  so  general  in  its 
language,  as  to  be  insufficient  as  a  notice,  if  transcribed  from  the  plea  merely.  Each 
case  must  depend  ou  its  own  peculiar  circumstances."  All  that  the  statute  requires 
is,  that  the  defendant  should  state  in  intelligible  language  what  the  objections  are. 
In  Fisher  v.  Dewick  (4  Bing.  N.  C.  706  ;  6  Scott,  597),  it  was  held  not  to  be  sufficient 
to  say  that  the  improvements,  or  some  of  them,  had  been  used  before,  but  that  was 
because  it  was  not  sufficiently  specific  and  intelligible,  and  the  defend-[687]-ant  ought 
to  have  pointed  out  which  had  been  used  before. 

Ogle,  in  support  of  the  rule.  The  case  of  Bulnois  v.  Mackenzie  (4  Bing.  N.  C.  127; 
5  Scott,  419),  is  an  express  authority  that  the  Court  has  power  to  order  fuller  and 
better  particulars  of  objections  to  a  patent,  when  those  delivered  do  not  comply  with 
the  requisitions  of  the  statute.  Here  the  objections  delivered  are  a  mere  echo  of  the 
pleas.  The  second  particular  ought  to  have  stated  in  what  respect  the  specification 
was  deficient  in  its  description  of  the  invention  ;  and  the  fourth,  instead  of  stating 
generally  that  the  invention  was  not  new,  and  was  either  wholly  or  in  part  used  and 
made  public  before  obtaining  the  letters  patent,  ought  to  have  pointed  out  those  parts 
which  had  been  used  and  made  public,  and  where  they  had  been  .so  used,  to  enable 
the  plaintifl"  to  make  inquiry.     Fisher  v.  Dewick  is  an  express  authority  for  that. 

Lord  Abinoi^r,  C.  B.  It  appears  to  me,  that  as  to  one  particular  of  objection, 
namely,  the  fourth,  Mr.  Ogle  has  brought  it  within  the  case  in  the  Common  Pleas,  of 
Fiaher  v.  Detvirk,  which  decides  that  it  is  not  sufficient  to  say  that  an  alleged  invention 
was  wholly  or  in  part  made  public  before  the  obtaining  the  letters  patent,  but  that  it 
should  be  shewn  what  part  was  so  used.  I  think,  therefore,  that  the  defendant  ought 
to  amend  his  fourth  objection.  But  I  see  no  objection  to  any  of  the  rest;  and  with 
respect  to  the  second,  surely  it  is  enough  for  the  defendant  to  say  that  the  specification 
does  not  properly  set  forth  the  invention.  The  legislature  never  intended  that  the 
defendant  should  argue  his  ease  in  the  statement  of  objections  which  he  delivers  in 
compli-[688]-ance  with  the  act.     The  other  objections  are  quite  sufficient. 

Pakke,  B.,  Gukney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute  as  regarded  the  fourth  objection,  and  discharged  as  to  the  i-est. 

Christie  v.  Richard.son.  Exch.  of  Pleas.  Nov.  2.5,  1842.— The  words  in  the 
G  Geo.  4,  c.  50,  s.  34,  as  to  the  costs  of  a  special  jury,  that  unless  the  Judge  "  shall 
immediately  after  the  verdict  certify,  &c."  mean  that  the  Judge  shall  certify 
within  a  reasonable  time  after. 

[S.  C.  2  Dowl.  (N.  S.)  503 ;  12  L.  J.  Ex.  86  ;  6  Jur.  1069.     See  further,  Barker  v. 

Lewis,  [1913]  3  K.  B.  36. J 

This  cause  was  tried  by  a  special  jury  obtained  at  the  instance  of  the  defendant, 
and  at  the  trial  a  verdict  was  found  for  him,  but  no  application  was  then  made  by  him 
to  the  Judge  to  certify  that  the  cause  was  a  proper  one  to  be  tried  by  a  special  jury  : 
but  on  the  taxation  of  costs  before  the  Master  such  a  certificate  was  produced,  (at  what 
period  It  was  obtained  did  not  appear),  and  the  Master-  accordingly  allowed  the  costs 
of  the  special  jury. 

O'Malley  now  moved  for  a  rule  to  shew  cause  why  the  Master  should  not  review  his 
taxation  By  the  stat.  6  Geo.  4,  c.  50,  s.  34,  it  is  enacted  "  that  the  person  or  pai'ty 
who  shall  apply  for  a  special  jury  shall  pay  the  fees  for  striking  such  jury  and  all  the 
expenses  occasioned  by  the  trial  of  the  cause  by  the  same,  and  shall  not  have  any 
further  or  other  allowance  for  the  same,  upon  taxation  of  costs,  than  such  person  or 
party  would  be  entitled  unto  in  ease  the  cause  had  been  tried  by  common  jury,  unless 
the  Judge  before  whom  thecau.se  is  tried  shall,  immediately  after  the  verdict,  certify, 
under  his  hand,  upon  the  back  of  the  record,  that  the  same  was  a  cause  proper  to  be 
tried  by  a  special  jury."  In  the  case  of  IFagget  v.  Shaw  (3  Camp.  316),  which  was  a 
decision  upon  a  [689]  similar  clause  in  the  stat.  24  Geo.  2,  c.  18,  Lord  Ellenborough,  C.  J. 
field  that  a  Judge  could  not  certify  for  the  costs  of  a  special  jury  on  the  day  after  the 
trial,  it  IS  true,  that  in  construing  the  stat.  3  &  4  Vict.  c.  24,  which  enacts  that  when 
in  certain  actions  therein  named  less  than  40s.  damages  are  given  by  the  juty,  the 
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pliiintiff  shall  have  his  costs,  "unless  the  Judge  or  presiding  officer  shall  immediately 
afterwards  certify  that  the  action  was  i-eally  brought  to  try  a  light,  i^c."  the  Courts 
have  held  that  it  is  competent  for  the  Judge  to  give  such  certificate  in  any  reasonable 
time  after  the  close  of  the  trial :  Thompson  v.  Gibson  (8  M.  &  W.  281),  Page  v.  Fearcc 
(id.  677)  ;  and  the  question  is,  whether  these  decisions  can  be  considered  as  overruling 
Waggett  v.  Shiiw. 

Per  Curiam.  We  think  that  as  the  words  in  both  acts  are  similar,  they  ought  to 
receive  a  similar  construction,  and  the  Courts  having  held  that  the  words,  that  the 
Judge  shall  certify  immediately,  may  be  construed  to  mean  within  a  reasonable  time, 
we  ought  to  decide  it  to  be  so  by  analogy  in  the  present  ease. 

Rule  refused. 

Sandford  v.  Alcock.  Exeh.  of  Pleas.  Nov.  25,  18-12. — The  plaintiff  obtained  an 
order  to  amend  the  postea  at  half-past  nine  o'clock  on  the  22nd  of  November,  but 
did  not  draw  it  up  until  the  23rd,  and  it  was  not  served  until  four  o'clock  on  the 
24th  : — Held,  that  as  no  fresh  step  could  have  been  taken  by  the  dcfeudaiit,  the 
plaintiff  had  not  abandoned  the  order. — A  judge's  direction  as  to  the  amendment 
of  a  postea  cannot  be  questioned  in  the  Court  above,  for  there  is  no  power  to 
compel  the  production  of  his  notes  of  the  trial. 

[S.  C.  2  Dowl.  (N.  S.)  463 ;  12  L.  J.  Ex.  40.] 

This  was  an  action  of  detinue  for  six  pieces  of  timber  and  a  carriage.  The  cause 
was  tried  before  Loi'd  Denman,  C.  J.,  when  the  jury  found  a  general  verdict  for  the 
plaintiff,  "damages  £12,  to  be  reduced  to  Is.  on  giving  up  the  timber  and  carriage." 
Some  evidence  was  given  at  [690]  the  trial  of  the  value  of  the  timber,  and  to  prove  it 
to  be  worth  £2,  but  there  was  contradictory  evidence  on  this  point,  and  no  question 
was  asked  about,  nor  did  the  jury  find,  the  value  of  the  carriage  separately.  Early  in 
this  term  a  rule  was  obtained,  on  the  authority  of  Pawhy  v.  Holly  (2  W.  Bla.  853)  and 
Cheyncy's  case  (10  Kep.  1 1  9  b.),  to  set  aside  the  verdict  on  the  ground  that  ttie  jury  had 
not  found  the  value  of  each  article  for  which  the  action  was  brought.  On  the  19th 
of  November,  a  summons  was  taken  out  returnable  before  Lord  Denman,  C.  J.,  at 
half-past  nine  o'clock  on  the  morning  of  the  22iid,  to  amend  the  postea,  and  an  order 
was  made  by  his  lordship  to  distribute  the  damages,  viz.  £2  for  the  timber,  and  £4  for 
the  carriage ;  but  it  was  not  drawn  up  until  the  23rd,  and  not  served  until  four  o'clock 
on  the  24th,  the  following  d-Ay,  being  the  last  day  of  term. 

Atkinson  now  moved  to  set  that  order  aside,  on  two  grounds.  First,  Lord  Denman 
had  no  authority  to  make  this  order,  inasmuch  as  there  was  nothing  on  his  lordship's 
notes  to  amend  by.  There  was  some  evidence  at  the  trial  of  the  timber  being  worth 
£2,  and  that  must  therefore  be  taken  to  be  its  value  ;  but  there  was  no  evidence  as 
to  what  the  value  of  the  carriage  was.  [Lord  Abinger,  C.  B.  The  remaiuder  must 
of  course  be  the  value  of  the  carriage.]  Not  necessarily  so.  The  residue  of  the 
damages,  if  not  the  whole,  may  have  been  given  for  the  detention  of  the  timljcr ;  and 
the  legal  inference  is  so.  The  order  itself  clearly  shews  the  want  of  authority  ;  for,  by 
the  order,  the  carriage  is  valued  at  £4,  not  at  the  residue,  and  there  is  still  £6  of  the 
sum  given  b}'  the  jury  unaccounted  for.  The  jury  did  not  find  any  value ;  they  only 
found  damages.  Secondly',  the  order  ought  to  have  been  drawn  up  and  served  on  the 
22nd,  or  at  the  latest  on  the  [691]  23rd,  and  the  plaintiff,  by  not  serving  it  until  four 
o'clock  on  the  24th,  must  be  taken  to  have  abandoned  it.  The  authorities  shew  that 
the  order  ought  to  be  drawn  up  "  forthwith,"  otherwise  it  may  be  treated  as  waived  ; 
and  whether  any  fresh  step  either  has  or  could  have  been  taken  in  the  interim,  is 
immaterial ;  for  the  rule  is  imperative,  and  the  opposite  party  has  a  right  to  know 
within  a  reasonable  time  whether  the  rule  would  be  drawn  up  or  not :  Keniiey  v. 
Hukhinson  (6  M.  &  W.  134). 

Lord  Abingek,  C.  B.  I  think  we  ought  not  to  hear  an  application  to  set  aside  an 
order  to  amend  the  postea.  There  can  be  no  appeal  to  the  Court  to  control  a  Judge's 
discretion  as  to  such  an  amendment,  for  there  is  no  power  to  compel  a  production 
of  his  notes.  As  to  the  other  point,  it  is  clear  that  the  defendant  could  not  have 
taken  any  fresh  step  ;  and  therefore  I  think  the  plaintiff  ought  not  to  be  considered  as 
having  abandoned  the  order. 

Parke,  B.,  Gurney,  B  ,  and  Rolfe]  B.  concurred. 

Rule  refused. 

Ex.  Div.  VIII.— 21* 
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Keoina  r.  Austin.  Exch.  of  Pleas.  1842.~The  sheriff  having  retunied  to  an  extent 
that  he  had  seized  money  into  the  hands  of  the  Queen,  and  it  appearing  that  the 
money  was  in  the  hands  of  the  Accountant-general  in  bankruptcy,  the  Court 
made  an  order  absolute  for  the  sheriH'  to  pay  over  the  money,  but  refused  to 
make  the  Accountant-general  in  Bankruptcy  a  party  to  the  order.  The  sheriff 
having  applied  to  the  Court  of  Review  for  an  order  for  the  Accountant-general  in 
baiikrnjrtcy  to  pay  over  the  money  to  him,  the  order  was  refused,  on  the  ground 
that  the  sheriff  had  no  locus  standi  in  that  Court.  This  Court  afterwards  dis- 
charged the  common  order  on  the  sheriff". 

[S.  C.  2  Dowl.  (N.  S.)  468  ;  12  L.  J.  Ex.  85  ;  6  Jur.  222.] 

In  the  year  1826,  a  writ  of  immediate  extent  issued  against  the  defendant,  who 
was  a  bankrupt,  under  which  a  levy  was  made.  A  sum  of  money  having  recently 
come  into  the  hands  of  the  Accountant-general  in  bankruptcy  as  part  of  the  bankrupt's 
estate,  a  second  extent  was  issued,  [692]  directed  to  the  sheriff's  of  London,  to  which 
they  returned  that  they  had  found  money  belonging  to  the  defendant  in  the  hands  of 
the  Accountant-general  of  the  Court  of  Bankruptcy,  which  money  "they  had  .seized 
into  the  hands  of  our  Lady  the  Queen." 

In  Michaelmas  Term,  1841,  Jervis  moved  for  an  order  that  the  sheriffs  of  London 
and  the  Accountant-general  in  bankruptcy  should  pay  over  the  money  to  the  sureties 
to  the  Crown.  The  application  was  made  upon  an  affidavit  of  the  above  facts,  and 
that  noiice  of  the  motion  had  been  duly  served.  It  was  admitted  that  the  ordinary 
course  was  to  apply  for  an  order  upon  the  sheriffs  only,  but  as  the  money  was  not  in 
their  possession,  but  in  the  hands  of  the  Accountant-general  in  bankruptcy,  whom  the 
sheriffs  had  no  means  of  compelling  to  pay  it  over,  he  should  be  made  a  party  to  the 
rule.  [Rolfe,  B.  Is  not  your  remedy  by  application  to  the  Court  of  Bankruptcy  1  There 
surely  must  have  been  cases  in  the  Court  of  Chancery  with  respect  to  the  Accountant- 
general  there.  Parke,  B.  How  can  you  make  the  Accountant-general  in  bankruptcy 
a  party  to  the  suiti  Suppose  the  money  had  been  received  by  a  third  person,  it  would 
then  constitute  a  debt  which  must  be  recovered  in  the  ordinary  way  by  scii'o  facias. 
The  Accountant-general  is  not  an  officer  of  this  Coui't,  and  I  do  not  see  how  we  can 
make  an  order  upon  a  person  who  is  not  an  officer  of  this  Court.  You  had  better 
take  an  order  upon  the  sheriff  only.] 

Lord  Abinger,  C.  B.  Take  an  order  absolute  upon  the  sheriffs,  and  then  they 
may  apply  to  the  Court  of  Bankruptcy. 

The  common  order  was  accordingly  made  upon  the  sheriffs,  dated  the  18th  of 
November  1841,  and  thereujwn  they  petitioned  the  Court  of  Bankruptcy  that  the 
money  should  be  paid  out  of  the  hands  of  the  Accountant-gene-[693]-ral  in  bankruptcy 
to  the  sheriffs,  for  the  use  of  the  Crown.  The  Judge  of  the  Court  of  Bankruptcy 
made  an  order  accordingly,  and  the  bankrupt's  assignees  then  petitioned  the  Lord 
Chancellor  for  an  order  to  review  the  decision  of  the  Judge  in  bankruptcy.  The  matter 
was  again  heard  in  the  Court  of  Review,  and  on  such  re-hearing  the  learned  Judge 
rescinded  the  former  order,  on  the  ground  that  the  sheriffs  had  no  locus  standi  in  the 
Court  of  Review. 

On  the  25th  of  November,  1841,  a  rule  was  obtained  in  this  Court  by  the  sheriffs, 
calling  upon  the  defendants  to  shew  cause  why  the  order  of  the  1 8th  of  November  should 
not  be  discharged  ;  and  in  Michaelmas  Term,  1842,  W.  H.  Watson  obtained  a  rule  to 
shew  cause  why  that  rule  should  not  be  made  absolute,  and  why  the  sheriffs  should 
not  be  at  liberty  to  amend  their  return.     Against  the  latter  rule- 

Jervis  now  shewed  cause.  There  are  two  modes  by  which  the  Crown  obtains 
possession  of  the  debts  or  chattels  of  its  debtors  ;  the  one  is,  where  the  sheriff  returns 
that  the  debtor  is  possessed  of  certain  goods  which  he  the  sheriff  has  seized  into  the 
hands  of  the  Crown  ;  or  the  sheriff  may  return  that  a  third  party  has  possession  of  the 
goods,  so  as  to  enable  the  Crown  to  issue  a  scii'e  facias.  In' the  present  case  the 
sheriffs  have  created  the  difficulty,  by  their  informal  return.  It  was  found  by 
the  mquisition  that  the  money  was  in  the  hands  of  the  Accountant-general  in 
bankruptcy  and  therefore  they  should  not  have  returned  that  they  had  seized  the 
money  absolutely. 

Watson,  contra,  was  not  called  upon. 


lOM.  &W.694.  COOPER    V.  ROBINSON  651 

LoKD  Abinger,  C.  B.     I  think  the  rule  ought  to  be  made  absolute  for  the  discharge 
of  the  foinmon  order. 

Rule  absolute  to  discharge  the  common  order  of  the  IStli  of  November,  1841. 


[694]    Vacation  Sittings  after  MichaeliMas  Term. 

Cooper  v.  Robinson  and  Another.  Exch.  of  Pleas.  Dec.  3,  1842. — In  replevin, 
the  defendiint  made  cognizance  for  half  a  year's  rent  due  at  Michaelmas,  1S4I, 
for  a  farm  held  by  the  plaintiff  under  J.  H.  at  a  rent  of  861.,  payable  half-yearly 
at  Lady -day  and  Michaelmas  :  the  plaintiff  pleaded  in  bar,  that  by  an  indenture 
made  between  J.  H.  and  the  plaintiff,  purporting  to  bo  made  on  the  1st  of  Feb. 
1841,  but  which  was  in  fact  made  after  Michaelmas,  1841,  and  after  the  rent 
became  due,  J.  H.  released  the  plaintiff'  from  the  rent.  The  replication  set  out 
the  indenture,  which  bore  date  1st  Feb.  1841,  and  was  a  lease  from  J.  H.  to  the 
plaintiff'  of  the  farm,  to  hold  from  30th  July,  1840,  for  fourteen  years,  at  a  rent 
of  8G1.  payable  half-yearly  at  Lady-day  and  Michaelmas,  the  first  payment  to  be 
made  at  Lady-day  next : — Held,  that  this  was  no  release  of  the  rent  for  which 
the  cognizance  was  made. 

[S.  C.  12  L.  J.  Ex.  48.] 

Replevin.  The  defendants  made  cognizance  as  the  bailiffs  of  one  John  Heaton, 
and  alleged  that  the  plaintiff'  was  tenant  to  Heaton  of  a  farm  and  lands,  at  a  i-ent  of 
861.,  payable  half-yearly  on  the  25th  of  March  and  the  29th  of  September,  and  that 
the  defendants  distrained  for  half  a  year's  rent  ending  the  20th  of  September,  1841. 

Plea  in  bar,  that  after  the  said  rent  had  become  due  to  the  said  John  Heaton  as  in 
the  cognizance  mentioned,  before  the  said  time  when  &c.,  by  a  certain  indenture  made 
between  the  said  John  Heaton  and  the  plaintiff',  to  wit,  on  the  18th  of  Novembei', 
1841,  and  purporting  to  be  made  on  the  1st  of  Februar}',  1811,  but  which  was  in  fact 
made  after  the  29th  of  September,  1841,  and  after  the  said  rent  had  become  due  and 
payable  [profert],  the  said  John  Heaton  released  the  plaintiff  from  the  said  rent  which 
had  so  become  due,  and  the  payment  thereof.     Verification. 

The  replication  set  out  the  indenture  in  heec  verba.  It  bore  date  the  1st  of 
February,  1841,  and  was  a  lease  from  John  Heaton  to  the  plaintiff  of  a  messuage  and 
lands,  to  hold  from  the  30th  of  July,  1840,  for  the  term  of  fourteen  years,  at  a  rent  of 
861.,  payable  half-yearly  on  the  25th  of  March  and  29th  of  September,  the  first  pay- 
ment to  begin  and  \>e  made  "on  the  25th  of  March  next."  The  replication  then 
averred,  that  the  said  rent  in  the  cognizance  mentioned  was  and  is  rent  which  became 
due  after  the  25th  day  of  [695]  March  next  after  the  said  1st  day  of  February,  1841, 
that  is  to  say,  on  the  29th  day  of  September,  1841,  as  in  the  cognizance  alleged. 
Verification. 

Special  demurrer,  on  the  gi'ound  (inter  alia),  that  the  replication  has  not  in  any 
way  denied  the  release  stated  in  the  plea  in  bar  ;  it  therefore  admits  such  release,  and 
that  the  plaintiff  is  entitled  to  maintain  his  action.     Joinder  in  demurrer. 

Jervis,  in  support  of  the  demurrer.  The  replication  is  informal  in  several  respects  ; 
but  the  defendants  will  probably  contend  that  the  plea  in  bar  is  bad.  The  question 
is,  whether  the  deed  set  out  in  the  replication,  coupling  it  with  the  averments  in  the 
plea,  operates  as  a  release  of  the  rent.  It  is  submitted  that  the  deed  took  effect  only 
from  the  day  of  its  actual  execution,  which  was  subsequent  to  the  29th  September, 
1841,  and  therefore  the  effect  was  that  the  plaintiff  was  released  from  the  payment  of 
rent  from  July,  1840,  until  the  25th  March  next  after  the  execution  of  the  lease,  that 
is,  the  25th  March,  1842.  [Parke,  B.  But  what  is  there  to  exempt  him  from  payment, 
under  a  former  contract  antecedent  to  the  deed,  of  rent  due  before  the  25th  March?] 
The  lease  is  in  operation  from  the  30th  July,  1840. 

Hayes,  contra.  The  cognizance  does  not  claim  the  rent  under  the  lease  set  out  in 
the  replication,  but  under  a  previou.s  contract  of  tenancy.  A  demise  to  the  plaintifi' 
is  admitted  liy  the  plea  in  bai-.  It  is  agreed  that  a  deed  has  no  operation  but  from 
the  time  of  its  execution;  Clayton's  case  (5  Rep.  1),  Oshey  v.  Hicks  (Cro.  Jac.  263), 
Stceh  V.  Mart  (4  B.  eV  Cr.  272),  Shep.  Touch.  108:  this'  deed  therefore  took  eff'ect 
from  the  time  of  its  actual  delivery,  which  was  subsequent  to  the  time  at  which  the 
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rent  in  question  l>cc:ime  due.  How  coiikl  it  liiive  Juiy  operation  to  confer  on  the 
tenant  a  title  to  the  land  lent  free  for  the  time  past «  the  statement  of  a  term  [696] 
of  fourteen  years  from  the  30tb  July,  1840,  is  merely  by  way  of  computation  of  the 
subsequent  period  for  which  the  lease  is  to  run. 

Parke,  B.  There  is  nothing  to  exempt  the  plaintift'  from  the  payment,  under  a 
previous  contract,  of  rent  due  before  the  execution  of  the  indenture.  The  ^'  term  "  in 
the  lease  only  designates  the  time  for  which  it  is  to  run,  by  way  of  calculation,  not  as 
conveying  any  interest.  It  is  but  a  dirt'erent  way  of  saying  that  it  is  a  term  for 
twelve  years  and  eight  months  to  come.  It  is  clear  the  deed  does  not  operate  to 
release  the  plaintitl'  from  the  liability,  under  the  demise  which  is  admitted  by  the  plea 
in  bar,  to  pay  a  rent  of  861.  half-yearly.     The  judgment  must  be  for  the  defendants. 

GuKNEY,  B.,  and  Kolfe  B.,  concurred. 

Judgment  for  the  defendants. 

Whitehead  and  Others,  Assignees  of  Richard  Benbow,  a  Bankrupt  r.  VValkkr. 
Exch.  of  Pleas.  Dec.  6,  1842. — The  indorsee  of  an  overdue  bill  or  note  takes  it 
subject  to  all  the  equities  arising  out  of  the  bill  or  note  transaction  itself,  but 
not  subject  to  any  collateral  claim  existing  between  the  earlier  parties  to  it. 
Therefore,  to  an  action  by  the  indorsee  of  an  overdue  note  against  the  payee,  a 
distinct  debt  due  to  the  payee  from  a  former  indorsee  cannot  be  set  otl'. 

[S.  C.  12  L.  J.  Ex.  28  ;  7  Jur.  330.     Followed,  OuUs  v.  Harrison,  1854,  10  Ex.  572.] 

Assumpsit  by  the  assignees  of  the  indorsee  against  the  indorser  of  a  bill  of  exchange. 
The  declaration  stated,  that  on  the  8th  of  August,  1834,  and  before  the  bankruptcy  of 
Benbow,  certain  persons  made  their  bill  of  exchange  in  writing,  directed  to  Grayhurst 
&  Co.,  and  payable  to  the  defendant;  that  the  defendant  indorsed  the  bill  to  W. 
Swainson,  who  indorsed  it  to  Willis  &  Swainson,  who  indorsed  it  to  Benbow  before 
his  bankruptcy.  Averment,  that  Grayhurst  &  Co.  refused  to  accept  the  bill,  and  that 
the  same  was  protested,  &c.(n) 

[697]  Plea,  that  after  the  indorsement  of  the  bill  to  Willis  &  Swainson,  and  before 
and  at  the  time  when  it  was  indorsed  by  them  to  Benbow,  Willis  &  Swainson  were, 
and  still  are,  indebted  to  the  defendant  in  certain  large  sums  of  money,  amounting  in 
the  whole  to  £1000,  in  respect  of  certain  bills  of  exchange,  &c.,  goods  sold  and 
delivered,  &c.  &c.  Averment,  that  the  said  sums  so  due  from  Willis  &  Swainson  to 
the  defendant  exceeded  the  amount  of  the  said  bill  of  exchange  ;  of  all  which  premises 
Benbow,  at  the  time  of  the  said  indorsement  thereof  to  him  by  Willis  &  Swainson, 
had  notice  ;  and  that  the  said  bill  was  indorsed  by  them  to  Benbow,  after  it  had  so 
been  so  refused  acceptance  and  had  been  protested  as  in  the  declaration  mentioned, 
and  after  it  had  become  due.  Verification. 
Iveplication,  de  injuria. 
Special  demurrer,  and  joinder  therein. 

Bo\'ill,  in  support  of  the  demurrer.  First,  the  I'cplication  is  clearly  bad,  for  the 
plea  consists  not  of  matter  of  excuse,  but  of  matter  which  goes  in  discharge  or  extin- 
guishment of  the  defendant's  liability  upon  the  bill.  It  will  be  said,  however,  that 
the  plea  is  bad  in  substance,  and  affords  no  answer  to  the  action,  on  the  authority  of 
liurroiigh  v.  Moss  (10  B.  &  C.  558).  But  a  party  who  takes  a  bill  of  exchange  after 
it  is  due,  takes  it  with  all  its  equities,  both  direct  and  collateral.  And  it  was  expressly 
held  by  Coleridge,  J.,  in  Goodall  v.  liaij  (4  Dowl.  P.  C.  76),  that  a  party  who  takes  a 
promissory  note  from  the  payee,  with  a  knowledge  that  the  payee  is  indebted  to  the 
maker  in  a  larger  amount,  cannot  recover  upon  the  note  against  the  maker.  That 
case  is  strictly  in  point  for  the  defendant. 

Crompton,  contra,  was  stopped  by  the  Court. 

Parke,  H.  It  is  unnecessary  to  determine  whether  the  [698]  replication  is  good 
or  not,  for  we  think  the  plea  is  bad  in  substance,  on  the  authority  of  Burrourjh  v.  Moss. 
That  case  decides,  that  the  indorsee  of  an  overdue  promissory  note  takes  it,'as  against 
the  maker,  with  all  the  equities  arising  out  of  the  note  transaction  itself,  but  not 
subject  to  a  set-off  in  respect  of  a  debt  due  from  the  indorser  to  the  maker  of  the 
note,  arising  out  of  collateral  matters.     For  example,  if  the  note  be  released  or  dis- 

(a)  See  the  former  case  of  WhiteJiead  v.  Walker,  9  M.  *  W.  506. 
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chargcfl,  the  plaintiff  under  such  ciiciimsbinccs  cannot  make  a  title  to  it.  But  a 
set-ulV  is  not  an  equity  ;  it  is  a  mere  collatei-al  matter ;  it  is  a  riylit  to  set  oil'  a  cro.ss 
demand  against  the  plaiiititt"s  cause  of  action,  vviiich  was  introduced  to  prevent  a 
multiplicity  of  actions.  The  case  of  Bnrmufih  v.  iVosn  is  good  law,  and  has  been 
recognised  in  this  Court.  Nor  do  I  thiidc  that  case  is  affected  by  the  decision  of 
Coleridge,  J.,  in  Goodall  v.  Rai/.  It  seems  to  me  that  either  there  must  be  some 
inaccuracy  in  the  report,  or  there  must  have  been  in  that  case  that  .sort  of  formal 
notice  to  the  plaiutifl'  which  is  equivalent  to  an  agreement  to  set  off  the  cross  demand 
as  against  him.  Ou  that  giound  the  ease  may  perhaps  be  supported  ;  otherwise  I 
cannot  assent  to  the  position,  that  a  mere  notice  of  a  set-off  between  the  payee  and 
the  maker  can  operate  to  restrict  the  negotiability  of  a  promissory  note.  Besides, 
the  decision  of  the  point  was  unnecessary  in  that  case,  inasmuch  as  the  plaintiff's 
demand  was  for  a  sum  less  than  the  amount  of  the  note.  I  cannot,  therefore,  consider 
that  case  as  an  authority  that  mere  notice  of  the  set-oft"  makes  any  difference.  Our 
judgment  must  be  for  the  plaintiffs. 

Aldekson,  B.  I  am  of  the  same  opinion.  If  the  doctrine  advanced  on  the  defen- 
dant's part  were  correct,  no  one  would  be  able  to  tell  whether  certain  instruments 
were  negotiable  or  not ;  for  their  negotiability  would  depend  on  the  will  of  a  third 
person.  Mo  one  could  tell  whether  the  maker  would  set  off  his  claim  against  the 
prior  [699]  party  or  not:  if  he  will  not,  the  note  is  negotiable,  otherwise  it  is  not. 
BurroiKjh  v.  Moss  lays  down  the  true  rule,  that  the  indorsee  of  an  overdue  bill  is  subject 
to  those  equities,  and  those  only,  which  affect  the  bill  itself. 

GuKNKY,  B.,  and  RoLFE,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

England  v.  Wall.  Exch  of  Pleas.  Dec.  6,  1842. — In  trespass  cpi.  el.  freg.,  to  a 
plea  of  enjoyment  of  a  right  of  way  over  the  plaintiff's  close,  by  the  occupiers  of 
a  close  called  W.,  for  twenty  yeai's  next  before  the  commencement  of  the  suit, 
under  the  stat.  2  &  3  Will.  4,  c.  71,  s.  2,  the  plaintiff"  replied,  that  before  the 
period  of  twenty  years  mentioned  in  the  plea,  one  W.  C.  was  seised  in  fee,  as 
well  of  the  close  mentioned  in  the  declaration  as  of  the  close  called  W.,  and  con- 
tinued so  seised  during  part  of  the  said  period  of  twenty  years,  to  wit,  until  &c., 
when  he  died  so  seised  : — Held  bad  on  special  demurrer;  for  that  unity  of  seisin 
was  not  inconsistent  with  the  right  as  alleged  in  the  plea,  and  unity  of  possession 
(if  that  were  meant  by  the  replication)  might  have  been  given  in  evidence  under 
a  traverse  of  the  right  as  alleged  in  the  plea. 

[S.  C.  12  L.  J.  Ex.  27.3.] 

Trespass  quare  clausum  fregit.  Plea,  that  long  before  and  at  the  said  time  when 
&e.,  the  defendant  was,  and  from  thence  hitherto  hath  been,  and  still  is,  occupier 
of  a  certain  close  with  the  appurtenances,  called  W.,  near  the  said  close  in  the 
declaration  mentioned,  in  which  &c.  :  and  that  the  defendant,  while  he  was  such 
occupier,  and  all  the  occupiers  of  the  said  close  called  W.,  have  for  and  duiing  the 
whole  period  of  twenty  years  next  before  the  commencement  of  this  suit  used  and 
enjoyed  as  of  right  a  certain  carriage  and  drift  way  from  &c.  over  and  along  the  said 
close  of  the  plaintiff"  in  which,  unto  and  into  the  said  close  called  W.,  &c.,  for  any 
agi-icultural  purpose ; — justifying  the  trespasses  in  the  use  of  that  way. 

Replication,  that  long  before  the  said  period  of  twenty  years  iu  the  plea  mentioned, 
one  W.  C.  was  seised  in  his  demesne  as  of  fee,  as  well  of  the  said  close  in  which  &c. 
as  of  the  said  other  close  called  W.  ;  and  that  the  said  W.  C.  continued  to  be  so  seised 
of  the  said  closes  respectively  for  and  during  part  of  the  said  period  of  the  twenty 
years  in  the  plea  mentioned,  to  wit,  until  and  upon  the  10th  day  of  [700]  February, 
1S23,  when  the  said  W.  C.  died  so  seised  as  aforesaid.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  allegation  made  in  the  replication, 
that  W.  C.  was  seised  Iti  fee,  must  be  held  to  imply,  until  the  contrary  be  shewn,  th.it 
the  said  W.  C.  was  the  occupier  of  both  the  closes,  and  therefore  the  i-cplicatioii 
amounts  to  an  allegation  of  unity  of  possession,  which  is  a  matter  of  evidence  that 
might  have  been  proved  to  negative  user  as  of  right,  under  a  traverse  of  such  usei' ; 
or  it  is,  at  least,  doubtful  and  uncertain  whether  the  plaintiff  intends  to  rely  on  the 
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replic;ition  ;is  so  !illej;ing  a  unity  of  possession,  oi-  as  setting  up  a  matter  which  the 
pro\iso  at  the  eiul  of  the  fifth  section  of  the  stat.  '2  &  3  Will.  4,  c.  71,  requires  to  be 
replied,  and  that,  under  that  proviso,  the  matter  replied  is  not  sufficient,  and  does  not 
negative  the  possible  validity  of  such  a  right  as  is  claimed  by  the  plea. 

Joinder  in  deninrrer. 

The  following  additional  point  was  noted  in  the  margin,  on  the  part  of  the 
plaintiff: — That  the  replication  is  bad  on  general  demurrer,  on  the  ground  that,  not- 
withstanding an  unity  of  seisin  of  the  fee,  such  a  right  of  way  may  exist  as  is  claimed 
in  the  plea,  and  that  the  replication  should  have  stated  further  matters  to  negative 
the  existence  of  the  right,  as  it  is  not  sufficient  to  allege  one  matter  alone,  which  may 
or  may  not  negative  the  right,  accordingly  as  it  may  or  may  not  be  combined  with 
other  matters  not  alleged. 

Hayvvard,  in  support  of  the  demurrer.  The  question  in  this  case  arises  upon  the 
fifth  section  of  the  Prescription  Act,  2  &  3  Will.  4,  c.  71.  And  upon  the  established 
consti'uetion  of  that  section,  this  replication  is  clearly  bad,  in  whatever  way  it  be  read. 
If  it  be  taken  to  allege  a  unity  of  seisin  in  W.  C,  in  the  strict  sense  of  the  words,  it 
affords  no  answer  to  the  plea,  because  it  is  consistent  with  that  [701]  allegation  that 
the  defendant  may  have  acquired  an  easement  as  against  the  owner  of  the  fee.  On 
the  other  hand,  if  it  mean  a  unity  of  possession  merelj',  then,  although  it  affords  an 
answer  to  the  plea,  it  is  bad  in  form,  as  amounting  to  an  argumentative  tiaverse  of 
the  defendant's  user  as  of  right.  [Parke,  B.  Unity  of  seisin  may  be  without  posses- 
sion ;  if  coupled  with  possession,  then  it  is  evidence  to  support  a  traverse  of  the  way 
claimed.]     The  Court  then  called  on 

Tomlinson,  contra.  The  replication  is  good.  It  confesses  the  defendant's  enjoy- 
ment, and  does  not  imply  a  unity  of  possession  on  the  part  of  W.  C.  The  plea  alleges 
a  user  of  the  way  for  twenty  years ;  that  must  be  taken  to  be  admitted  by  the 
replication  ;  and  then  unity  of  seisin  is  an  answer,  by  shewing  that  the  enjoyment 
w;u5  not  good  for  that  period,  as  against  the  owner  of  the  fee.  KinJoch  v.  NevUe 
(6  M.  &  \V.  79.5)  is  an  authority  to  shew  that  this  is  matter  which  ought  to  be 
specially  replied.  It  must  be  assumed  that  the  defendant  relies  on  a  modern  right, 
anil  this  the  replication  disposes  of,  by  shewing  that  it  was  not  available  as  against 
the  owner  of  the  fee.  If,  indeed,  the  plaintiff  were  bound  to  get  rid  of  every  suppos- 
able  right  of  way,  it  must  be  admitted  that  the  replication  could  not  be  supported  ; 
but  the  defendant,  under  his  plea,  can  give  in  evidence  a  modern  right  of  enjoyment 
only.  It  cannot  be  contended  that  the  plaintiff'  is  bound  to  afford  "an  answer  to  an 
enjoyment  for  forty  years.  If  the  defendant  meant  to  rely  on  an  enjoyment  as  of 
right  for  a  longer  period  than  twenty  years,  he  ought  to  plead  accordingly.  It  is 
sufficient  in  the  first  instance  for  the  plaintiff  to  answer  a  modern  right,  leaving  the 
defendant  to  rejoin  a  more  ancient  right,  if  it  exist.  He  then  cited  and  referred  to 
the  following  authorities  :— Vin.  Abr.,  Extinguishment,  A.  to  C,  [702]  Brufht  v.  Walker 
{\^  C.  M.  &  E.  211),  Buclchy  V.  Coles  (5  Taunt.  311),  JFhalley  v.  Tomp:<on  (1  Bos.  &  P. 
371),  Holmes  v.  Gmivg  (2  Bing.  76  ;  9  Moore,  166),  Baiioio  v.  Rhodes  (1  C.  &  M  439), 
James  v.  Plant  (4  Ad  &  E.  749 ;  6  N.  &  M.  282),  Ticlde  v.  Brown  (4  Ad.  &  E.  369  ; 
6  N.  &  M.  230),  Bailey  v.  Appleyanl  (9  Ad.  &  E.  161  ;  3  N.  &  P.  257). 

Ilayward,  in  reply.  The  5th  section  of  the  statute  empowers  a  party  to  allege 
the  enjoyment  of  an  easement  as  of  right,  for  such  pei'iod  as  shall  apply  to  his  case ; 
and  as  the  defendant  might  under  his  plea  give  evidence  of  more  than  one  kind  of 
easement,— as  for  instance,  an  easement  by  prescription,— the  plea  is  not  answered  by 
a  replication  which  applies  to  one  species  of  easement  only,  namely,  a  modern  right 
of_  way.  Besides,  the  right  of  way  claimed  in  the  plea  is  coiisistentwith  the  unity  of 
seism  alleged  in  the  replication.  Further,  it  may  well  be  contended  that  the  proper 
construction  of  the  replication  is,  that  W.  C.  was  not  merely  seised  1)ut  actually 
possessed  of  the  two  closes  during  part  of  the  twenty  years.  In  SMt  v.  Siotl  (16  East, 
343),  It  IS  laid  down  that  an  allegation  of  seisin  prima  facie  implies  occupation,  unless 
the  contrary  be  shewn  in  pleading.  The  replication  is  therefore  an  argumentative 
aenial  of  tfie  defendants  possession  during  the  twenty  years.  [Parke  B"  The  argu- 
ment on  the  part  of  the  plaintiff  is,  that  the  replication  confesses  an  enjoyment  in 
act,  but  shews  that  it  was  not  good  as  against  the  owner  of  the  fee.!  It  'ouc^ht  to 
have  confessed  an  enjoyment  as  of  right-that  is,  an  apparently  rightful  enjoyment, 
and  to  have  got  rid  of  it  by  shewing  that  it  arose  from  permi.ssion;  or'the  like.  It  may 
be  ttiat  a  good  answer  might  have  founded  upon  the  seisin  of  W.  C,  if  the  requisite 
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allegations  had  been  added  ;  as,  foi'  instance,  that  the  defendant's  user  was  [703] 
under  a  license  from  him ;  but  no  such  fact  appears  in  this  replication. 

Per  Curiam  If  it  be  a  seisin  with  possession,  that  Is  evidence  under  a  traverse 
of  the  right  as  alleged  in  the  plea.     The  plaintiH'  had  better  amend  his  replication. 

Leave  to  amend  accordingly,  on  payment  of  costs;  otherwise 

Judgment  for  the  defendant. 

HiGGiNS  v.  Green  and  Another,  Esqs.  Exch.  of  Pleas.  Dec.  G,  1842. — By  a 
local  act  for  the  improvement  of  the  town  of  Bedford,  (43  Geo.  3,  c.  cxxviii.),  the 
commissioners  therein  mentioned  were  invested  (by  s.  37)  with  all  the  powers, 
provisions,  and  authorities,  and  were  to  be  in  the  receipt  and  possession  of  all 
compositions,  rates,  &c.  granted  by  the  13  Geo.  3,  c.  78,  and  the  surveyors  to  be 
appointed  by  the  commissioners  were  to  have  the  same  powers  of  demanding, 
collecting,  and  recovering  payment  of  such  compositions  i^'c.  as  under  that  act. 
By  s.  39,  the  then  survivors  of  the  highways  within  the  ambit  of  the  act  were,  on 
a  day  to  be  appointed  by  the  commissioners,  to  produce  to  them  their  accounts, 
and  to  pay  over  all  balances  in  their  hands  to  the  treasurer  of  the  commissioners, 
and  thenceforward  their  office  was  to  be  determined.  By  s.  50,  the  commis.sioners 
were  empowered,  in  order  to  raise  money  for  carrying  the  purposes  of  the  act 
into  execution,  to  lay  one  or  more  rates  once  in  every  year,  or  oftener  if  necessary, 
on  all  houses,  shops,  &c.  within  the  town,  so  as  such  rates  should  not  exceed  8d. 
in  the  pound  in  a  year  on  theii-  yearly  value.  By  a  subsequent  act,  50  Geo.  3,  c. 
Ixxxii.,  reciting  that  the  commissioners  had  borrowed  considerable  suras  of  money 
on  the  rates,  and  that  they  were  inadequate  to  the  purposes  of  the  act,  the  power 
of  rating  houses,  shops,  &c.  was  extended  from  8d.  to  Is.  in  the  pound  in  the 
year. — Held,  that  the  commissioners  had  no  power,  in  case  the  rates  so  levied 
proved  insufficient  foi'  the  purpose  of  the  act,  to  levy  a  subsidiary  rate  by 
application  to  be  made  to  the  justicies  by  the  surveyor,  under  the  1 3  Geo.  3, 
c.  78,  s.  45. 

[S.  C.  12  L.  J.  Ex.  72.] 

This  was  an  action  of  trover  against  the  defendants,  justices  of  the  town  of 
Bedford,  for  issuing  warrants  of  distress,  under  which  the  plaintiff's  goods  were  taken, 
for  nonpayment  of  rates.  The  following  case  was  stated  by  consent  of  the  parties, 
for  the  opinion  of  this  Court. 

By  the  local  act  of  the  43  Geo.  3,  c.  cxxviii., (a)  for  improv-[704]-ing  the  town  of 
Bedfoid,  &c.,  certain  commissioners  wei'e  appointed  for  carrying  the  acts  into 
execution  :  and  another  act  of  the  50  Geo.  3,  c.  Ixxxii.,  for  amending  the  above  act, 
was  subsequently  passed.  In  February,  1840,  the  surveyor  appointed  by  the  com- 
missioners applied  to  the  justices  of  the  town  of  Bedford,  and  required  them  to  make  a 
highway  rate  for  the  five  parishes  of  which  the  town   is  composed.      [705]   Tlie 

(a)  The  following  sections  are  material  to  the  case.  Sect.  37  enacts,  that  the 
commissioners  shall  be  invested  with  all  and  singular  the  powers,  provisions,  and 
authorities,  and  in  the  receipt  and  possession  of  all  compositions,  rates,  assessments, 
fines,  and  penalties,  given  and  granted  in  and  by  the  13  Geo.  3,  c.  78,  or  any  act  of 
Parliament  passed  for  explaining,  amending,  or  altering  the  said  act ;  and  that  the 
surveyor  or  surveyors  to  be  by  the  said  commissioners  appointed  by  virt\ie  of  this  act, 
shall  have  the  same  powers  of  demanding,  collecting,  and  recovering  the  payment  of 
such  compositions,  &c.,  as  by  the  said  acts  are  in  that  respect  given  to  the  surveyors 
of  highways  appointed  by  virtue  thereof;  which  composition.s,  &c.,  shall  be  applied 
to  the  several  purposes  to  which  the  same  are  applicable  under  the  said  acts,  and  not 
otherwise. 

Sect.  39  directs,  that  the  then  surveyors  of  the  highways  shall,  on  a  day  to  be 
appointed  by  the  commissioners,  produce  to  them  their  accounts  for  the  highways 
from  the  time  of  their  entering  into  office  to  that  day,  and  pay  over  balances  in  their 
hands  to  the  treasurer  of  the  commissioners,  and  that  thenceforward  the  office  of 
surveyor  of  the  highways  (within  the  ambit  of  the  act)  shall  be  determined. 

Sect.  50  enacts,  that  for  raising  money  to  enable  the  commissioners  to  carry  the 
purposes  of  the  act  into  execution,  one  or  more  rate  or  rates,  assessment  or  assessments, 
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application  was  made  under  the  37th  section  of  the  local  act,  which,  it  was  contended, 
incorporated  the  provisions  of  the  Ki  Geo.  3,  e.  78.  It  was  proved  to  the  satisfaction 
of  the  justices,  under  the  provisions  of  the  4.'5th  section  of  the  13  Geo.  3,  c.  78,  that 
the  highways  of  the  town  could  not  be  sufhciently  repaired  by  the  means  prescribed 
by  the  13  Geo.  3,  c.  78;  whereupon  they  ordered  that  a  rate  not  exceeding  fourpence 
in  the  pound  should  be  made  by  the  surveyor,  and  allowed  by  one  justice  of  the 
peace,  and,  when  collected  by  the  surveyor,  should  be  applied  to  the  repair  of  the 
highways.  A  rate  was  thereupon  made,  and  signed  and  allowed  by  two  justices. 
This  rate  was  made  in  addition  to  the  I'ates  made  by  the  commissioners,  and  was 
co-existent  with  them.  The  plaintiff  was  rated  under  both  rates ;  under  the  former 
in  respect  of  property  rateable  under  the  Highway  Act,  and  under  the  latter  in 
respect  of  pi-operty  rateable  only  by  the  local  act ;  and  having  I'cfused  to  pay  the 
above  rates,  was  distrained  upon  by  a  warrant  by  the  defendants. 

The  questions  for  the  opinion  of  this  Court  are,  whether,  since  the  passing  of  the 
General  Highway  Act,  5  &  6  Will.  4,  c.  50,  which  repeals  the  13  Geo.  3,  c.  78,  a 
rate  or  assessment  may  be  made  in  pursuance  of  the  37tli  section  of  the  local  act : 
and  secondly,  whether  the  rate  made  by  the  justices  is  a  valid  rate.  If  the  Court 
shall  be  of  opinion  in  favour  of  the  plaintiff,  judgment  is  to  be  entered  by  confession 
for  hira,  with  -tOs.  damages  and  costs :  if  the  Court  shall  be  of  opinion  in  favour  of 
the  defendants,  judgment  of  nolle  prosequi  is  to  be  entered  against  the  plaintiff, 
with  costs. 

Bylcs,  for  the  plaintiff.  The  question  in  this  case  is,  whether  a  subsidiary  rate, 
in  addition  to  that  levied  by  the  order  of  the  commissioners  under  the  local  acts,  can 
be  made  by  order  of  the  justices  under  the  4.5th  section  of  the  [706]  13  Geo.  3,  c.  78. 
It  is  clear,  that  by  the  first  local  act,  the  43  Geo.  3,  c.  cxxviii.,  it  was  intended  that 
all  the  machinerj'  for  the  levying  of  highway  rates  under  the  13  Geo.  3,  c.  78,  should 
be  superseded,  as  to  the  town  of  Bedford,  and  an  altogether  new  rate  substituted  : 
but  it  is  contended  on  behalf  of  the  defendants,  that  under  the  37th  section  of  that 
act,  the  justices  have  an  additional  power  to  make  a  highway  rate  by  the  surveyors. 
But  no  power  whatever  is  in  terms  given  by  that  clause,  either  to  the  commissioners 
or  to  the  surveyor,  to  make  a  rate  ;  but  only  to  the  surveyor  the  same  powers  to  recover 
payment,  and  to  the  commissioners  the  same  powers  as  to  the  receipt  and  possession 
of  the  rates,  as  were  contained  in  the  13  Geo.  3,  c.  78.  Where  the  legislature  intended 
to  give  the  power  of  taxation,  they  have  done  it  in  express  words,  as  in  the  50th 
section,  whereby  the  commissioners  were  empowered  to  assess  one  or  more  rates  once 
a  year  upon  all  messuages  &c.  in  the  town  of  Bedford,  so  that  the  rates  did  not  exceed 
in  one  whole  year  the  sum  of  8d.  in  the  pound.  It  is  clear  the  legi-slature  meant  that 
the  commissioners  should  have  jurisdiction  to  levy  rates  only  tothe  extent  of  8d.  in 
the  pound  in  the  year.  But  according  to  the  construction  put  by  the  defendants  on 
the  statute,  rates  to  an  unlimited  extent  might  be  raised.  Could  the  legislature  have 
intended  that  there  should  be  two  co-existing  rates?  Who  can  determine  how  much 
of  the  expenses  is  to  be  paid  out  of  each?     The  Court  then  called  upon 

Gunning,  contra.     This  rate  is  made  under  an  authority  compounded  of  the  two 

shall  be  laid  and  assessed  by  the  commissioners  once  in  every  year,  or  oftener  if  they 
shall  judge  it  needful,  upon  all  messuages,  houses,  shops,  warehouses,  buildings,  yards, 
and  gardens,  situate  within  the  several  parishes  of  &c.,  in  the  said  town  of  Bedford,  in 
such  sum  or  sums  of  money  as  the  said  commissioners  shall  order  and  direct,  but  so 
nevertheless  as  that  such  rate  or  rates,  assessment  or  assessments,  do  not  exceed  in 
the  whole,  in  any  one  year,  the  sum  of  8d.  in  the  pound,  according  to  the  yearly  rent 
or  value  of  such  messuages,  &c.  And  sect.  59,  empowers  them  in  like  manner  to  lay 
a  i-ate,  not  exceeding  Is.  in  the  pound,  on  halls,  gaols,  chapels,  and  other  public 
buildings,  &c. 

The  50  Geo.  3,  c.  Ixxxii.,— after  reciting,  in  sect.  1,  the  power  of  the  commissioners 
under  the  former  act  to  lay  rates  not  exceeding  8d.  in  the  pound  in  any  one  year, 
that  they  had  from  time  to  time  borrowed  considerable  sums  of  money  on  the  credit 
of  the  rates,  which  still  remained  due,  and  that  the  rates,  and  the  sums  allowed  to  be 
borrowed  on  the  credit  of  them,  were  inadequate  to  the  purposes  to  which  by  the  act 
they  were  applicable,— extends,  by  s.  2,  the  power  of  laying  rates  on  messuages, 
houses  etc.  from  Sd.  to  Is.  in  the  pound,  and  upon  halls,  gaols,  chapels,  &c.,  from  Is. 
to  Is.  6d.  in  the  pound.  o       >        r     >        ' 
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acts  of  Parliiiment,  the  13  Geo.  3,  c.  78,  and  the  local  act  of  43  Geo.  3:  the  power 
being  given  by  the  latter,  and  the  rate  directed  to  be  made  under  the  former.  The 
commissioners  are  fii'st  empowered  to  raise  rates  to  the  amount  of  8d.  in  the  year  on 
houses  and  other  property  situate  in  the  town  ;  but  the  [707]  legislature  thought  this 
sum  might  not  be  sufficient,  and  therefore  empowered  them  also,  when  they  had 
exhausted  this  species  of  property,  to  go  to  another,  lying  out  of  the  town  properly 
so  called,  and  make  a  highway  rate.  That  authority  is  deducible  from  the  .STtli  and 
50th  clauses  of  the  local  act,  taken  in  connexion  with  the  45th  section  of  the  13  Geo.  3, 
c.  78.  Undoubtedly,  the  37th  section  does  not  in  express  terms  give  the  power  to 
make  a  highway  rate  ;  but  it  invests  the  commissioners  and  the  surveyor  with  all  the 
"powers,  provisions,  and  authorities,"  of  the  13  Geo.  3,  c.  78.  Of  course,  they  nuist 
satisfy  the  justices  on  oath  that  a  greater  sum  is  required  than  the  8(1.  in  the  pound. 
[Alderson,  B.  Why  may  not  the  37th  section  have  its  natural  meaning,  being  confined 
to  the  collection  of  rates  previously  made?  There  might  be  ariears  of  rates  remaining 
due  after  the  accounts  of  the  surveyors  were  brought  in  under  s.  39.  That  construc- 
tion would  give  full  effect  to  every  word  of  the  37th  section.] 

Parke,  B.  It  appears  to  me  to  be  very  clear  that  the  commissioners  had  no 
power  to  cause  this  rate  to  be  made,  by  application  to  the  justices.  The  argument 
of  Mr.  Byles  is  unanswerable,  that  the  financial  clauses  of  the  act  of  the  43  Geo.  3 
are  confined  to  the  50th  and  37th  sections,  neither  of  which  confers  any  such  power. 
The  50th  is  the  onl}'  section  which  expressly  gives  the  commissioners  the  powei'  of 
raising  money  :  and  that  enables  them  to  make  rates  upon  certain  property,  which 
shall  not  exceed  8d.  in  the  pound  in  any  one  year.  The  subsequent  sections  are 
explanatory  of  the  mode  in  which  those  rates  shall  be  raised.  The  only  argument 
which  can  be  urged  in  favour  of  the  validity  of  the  present  rate  is  founded  on  the 
37th  section,  which,  it  is  said,  gives  the  commissioners  a  subsidiary  and  contingent 
power,  with  the  assistance  of  the  justices,  to  levy  a  highway  rate  according  to  the 
acts  then  in  force,  if  the  other  rate  should  prove  insufficient.  If  such  [708]  were 
the  intention  of  the  legislature,  it  ought  to  have  been  expressed  in  clear  and  unequivocal 
terms  :  but  this  section  gives  in  terms  no  power  to  the  commissioners  to  make  a  rate, 
or  to  apply  to  the  justices  to  make  one.  The  clause  is  not  very  happily  expressed,  but 
it  may  be  reasonalil}'  construed  by  applying  it  to  the  collection  of  ari'cars  of  rates,  not 
collected  at  the  time  of  bringing  in  the  surveyors'  accounts  under  s.  39. 

Alderson,  B.  I  am  of  the  same  opinion.  The  power  of  rating  given  by  the 
50th  section  of  the  local  act  is  a  limited  one  :  if  any  power  of  raising  a  subsidiary 
rate  had  been  given,  the  natural  place  in  which  to  find  it  would  be  after  that  section, 
and  not  before  :  and  for  that  purpose  very  clear  and  express  terms  ought  to  be  used  ; 
whereas  no  such  power  is  expressly  given  at  all.  The  general  Highway  Act  contains 
a  mode  of  recovering  antecedent  rates,  as  well  as  fines  and  penalties  ;  and  by  supposing 
the  "  powers,  provisions,  and  authorities  "  mentioned  in  the  37th  section  to  refer  to 
these  objects,  we  may  give  full  effect  to  the  intention  of  the  legislature.  Why,  then, 
are  we  to  saj'  that  they  meant  to  give,  in  the  same  act,  a  limited  and  unlimited  power 
of  taxation  1  Again,  it  appears  very  strange,  if  the  defendants  are  right,  that  the 
subsequent  local  act,  50  Geo.  3,  c.  Ixxxii.,  makes  no  mention  whatever  of  this  subsidiary 
power.  That  act  recites  that  the  commissioners  are  in  del)t,  and  authoi'izes  them, 
instead  of  the  8d.  rate,  to  luise  a  rate  of  Is.  and  Is.  6d.,  but  it  contains  no  recital  of 
the  existence  of  any  such  subsidiary  power  as  is  now  contended  for.  It  is  impossible 
but  that  it  should  have  done  so,  if  such  a  power  had  then  existed. 

GURNEY,  B.,  concurred. 

EoLFE,  B.  The  recital  of  the  act  of  the  50  Geo.  3  appears  to  me  to  settle  the 
question.  It  recites  that  a  [709]  rate  of  8d.  in  the  pound  may  be  levied,  and  enables 
the  commissioners  to  raise  it  to  Is.  and  Is.  6d.,  and  yet  says  nothing  as  to  the  power 
of  making  additional  rates,  which,  according  to  the  defendants,  the  commissioners 
always  possessed.  Can  it  be  imagined  that  there  was  behindhand  an  unlimited  power 
to  double  or  treble  the  8d.  rate?     It  is  impossible  to  suppose  so. 

Judgment  for  the  plaintiff. 
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Fkusiier  v.  Lee  and  Another.  Exch.  of  Pleas.  Dec.  7,  1 842.— Quaere,  whether 
a  laiidlorrl,  who  has  seized  his  tenant's  hay  and  straw  under  a  distress  for  rent, 
may  sell  it  subject  to  a  condition  that  the  purchaser  shall  consume  it  on  the 
premises,  according  to  the  custom  of  the  country. 

[S.  C.  12  L.  J.  Ex.  321.     Followed,  Hmvkins  v.  TFalrond,  1876,  1  C.  P.  D.  282.] 

Case  for  an  irregular  distress.  The  fourth  count  of  the  declaration  charged  the  defen- 
dants with  selling  the  plaintiffs  hay  and  straw  under  improper  conditions  and  restric- 
tions of  sale,  and  for  less  than  the  best  prices  than  could  have  been  obtained.  Plea, 
not  guilty.  At  the  trial  before  Alderson,  B.,  at  the  last  assizes  at  Norwich,  it  appeared 
that  the  hay  and  straw  had  been  sold  subject  to  a  condition  that  they  should  be  con- 
sumed upon  the  land  according  to  the  custom  of  the  country,  and  it  was  alleged  that 
they  had  in  consequence  fetched  inferior  prices.  Evidence  was  given  for  the  defen- 
dant to  shew  that  such  was  the  custom  of  the  country  in  the  neighbourhood  where 
the  lands  lay;  and  Ahbcy  \.  Petch  (8  M.  &  W.  419)  was  cited  as  an  authority  that 
the  landlord  had  a  right  to  impose  .such  a  condition.  The  learned  Judge,  in  summing 
up,  left  it  to  the  jury  to  say  whether,  according  to  the  custom  of  the  country,  the  hay 
and  straw  could  not  be  removed  from  the  premises  ;  and  if  so,  whether,  under  those 
circumstances,  the  goods  were  sold  for  the  best  price.  The  jury  found  that  such 
was  the  custom,  but  that  the  goods,  being  sold  subject  to  that  condition,  did  not 
fetch  [710]  the  best  price  ;  and  upon  the  whole  case,  they  gave  a  verdict  for  plaintiff, 
damages  £51. 

In  Michaelmas  Term,  B.  Andrews  obtained  a  rule  nisi  for  a  new  tri.al,  on  the 
ground  of  misdirection  :  against  which 

Kelly  now  shewed  cau.se,  and  contended  that  the  case  of  Ahhcy  v.  Fetch  could 
not  be  supported  :  if  it  were  law,  the  consequence  would  be  that  the  landlord  would 
have  the  power  of  authorizing  any  number  of  persons  to  come  upon  the  land,  for 
depasturing  the  hay  and  straw,  during  the  occupation  of  the  tenant.  [Parke,  B. 
There  are  two  conflicting  authorities  on  this  subject.  In  a  ease  of  /chcs-  v.  Hamp  (not 
reported),  Patteson,  J  ,  had  ruled  at  Nisi  Prius  that  the  landlord  had  no  right  to 
convey  such  a  condition  to  the  sale.  Mr.  Richards  moved  for  a  new  trial  against 
that  ruling,  in  this  Court,  on  the  2.5th  of  April,  1840,  and  the  rule  was  refused  on 
that  point.  That  case  was  not  referred  to  in  Ahhey  v.  Petch.  It  must  therefore  still 
be  considered  as  a  disputed  question  Alderson,  B.  I  certainly  was  much  impressed 
with  Mr.  Kelly's  argument  at  the  trial,  against  the  decision  in  Ahhey  v.  Petch.'] 

The  case  was  then  discussed  on  other  points,  which  do  not  call  for  a  report,  and 
ultimately  the  rule  was 

Discharged. 

[711]  Steward,  Public  Officer  of  the  East  of  England  Bank,  &c.  v.  Greaves  and 
Others.  Exch.  of  Pleas.  Dec.  9,  1842.— The  creditor  of  a  banking  co-partner- 
ship, established  and  carrying  on  business  under  the  stat.  7  (ieo.  4,  c.  46,  cannot 
sue  an  individual  member  of  the  company  for  his  debt,  but  must  proceed  against 
the  public  officer,  pursuant  to  the  9th  section  of  that  act :— at  least,  where  it 
appears  that  there  is  a  public  officer,  and  that  he  is  within  the  jurisdiction.— 
Therefore,  a  plea  to  an  action  against  an  individual  member  of  the  company, 
which  stated  that  the  causes  of  action  accrued  against  a  certain  banking  co- 
partnership established  under  the  7  Geo.  4,  c.  46,  and  not  otherwise,  of  which 
co-partnership  the  defendant  was  a  member ;  that  the  causes  of  action  accrued 
against  the  defendant  as  .such  member  and  not  otherwise ;  that  S.  B.  and  W.  D. 
had  been  duly  appointed  and  registered  pursuant  to  the  statute,  as  public  officers 
of  the  co-partnership,  to  sue  and  be  sued  on  behalf  of  the  same,  and  that  the 
said  persons,  so  being,  and  being  duly  nominated  and  appointed  and  registered 
as  such  public  officers,  at  the  time  of  the  commencement  of  the  suit,  were  living 
and  resident  in  England,  and  within  the  jurisdiction  of  the  Court,— was  held 
a  good  answer  to  the  action.— Such  a  plea  is  properly  pleaded  in  bar,  and  not 
in  abatement. — Held,  also,  that  the  plea  was  not  bad  as  amounting  to  an  argu- 
mentative denial  of  the  contract,  for  that  it  admitted  that  the  d'efendant  con- 
tracted, but  avoided  the  effect  of  that  admission  by  the  statutable  exemption 
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from  an  action  in  his  favour : — tliat  the  plea  need  not  stntc  that  the  jmhlic 
officei's  were  nominated  while  the  company  carried  on  the  husiness  of  banking, 
by  issuing  notes,  &c.  ;  or  that  the  causes  of  action  did  not  arise  against  the 
defendant  in  his  character  as  a  banker. — Held,  also,  that  the  plea,  taking  it 
altogether,  sufficiently  alleged  that  the  two  persons  therein  mentioned  actually 
were  public  officers  of  the  company. 

[S.  C.  2  Dowl  (N.  S.)  485  :  12  L.  J.  E.x.  109  ;  G  Jur.  1 110.     Referred  to. 
Steward  v.  Dunn,  1843,  1 1  M.  &  W.  64.] 

Assumpsit  for  money  lent,  money  paid,  money  liad  and  received,  and  uiwn  an 
account  stated. 

Second  plea,  that  the  said  causes  of  action  accrued  against  a  certain  co-partnoiship, 
called  "The  Southern  District  Banking  Company,"  estalilished  under  the  7  Geo.  4, 
c.  46,  and  not  otherwise,  of  which  said  co-partnership  the  defendants,  at  the  time  of 
the  accruing  of  the  causes  of  action,  were  members ;  that  the  said  causes  of  action 
accrued  against  the  defendants  as  such  members,  and  not  otherwise ;  that  one 
S.  Bovill  and  one  W.  Dunn  had  been  duly  appointed  and  registered  pursuant  to  the 
said  statute,  as  public  officers  of  the  said  co-partnership,  to  sue  and  be  sued  for  and 
on  behalf  of  the  same,  according  to  the  statute,  and  the  .said  persons  so  being,  and 
being  duly  nominated  and  appointed  and  registered  as  such  public  officers  at  the 
time  of  the  commencement  of  this  suit,  were  living  and  resident  in  England,  and 
within  the  jurisdiction  of  this  Court  at  the  commencement  of  this  suit.     Verification. 

Third  plea,  that  the  said  causes  of  action  accrued  against  the  said  co-partnership 
called  "  The  Southern  District  Banking  Company,"  of  which,  at  the  accruing  of  the 
said  causes  of  action,  the  said  defendants  were  members  jointly  [712]  with  one 
J.  W.  Gilbart  and  J.  A.  Batho,  and  who,  at  &c.,  were  resident  in  England,  and  the 
said  causes  of  action  accrued  against  the  said  defendants  jointly  with  the  said 
J.  W.  Gilbart  and  J.  A.  Hatho,  and  not  against  the  said  defendants  alone  ;  that  the 
said  J.  W.  Gilbart  and  J.  A.  Batho,  before,  and  at  &c.,  were  and  from  thence  hitherto 
have  been  and  still  are,  members  and  co-partners  of  and  in  the  said  co-partnership 
in  the  declaration  mentioned,  called  "  The  East  of  England  Bank,"  and  that  the  said 
plaintiff'  sues  as  such  public  officer  of  such  bank,  and  as  the  nominal  plaintiff"  on  behalf 
of  the  members  of  the  said  East  of  England  Bank,  and  amongst  others,  of  the  said 
J.  W.  Gilbart  and  J.  A.  Batho.     Verification. 

Special  demurrer  to  the  second  and  third  pleas,  assigning  for  causes  : — To  the 
second  plea, — first,  that  the  act  of  Parliament  does  not  preclude  the  plaintiff' from 
suing  the  said  defendants  as  he  has  done,  and  that  it  is  not  obligatory  on  him  to  bring 
his  action  against  one  of  the  public  officers  ;  secondly,  that  the  plea  is  a  plea  in  bar, 
and  the  objection  stated  in  the  plea  can  only  be  taken  on  a  plea  in  abatement ;  thii'dly, 
that  the  plea  is  an  argumentative  denial  of  the  existence  of  the  causes  of  action  in  the 
declaration,  and  amounts  to  non  assumpsit,  and  that  it  docs  not  traverse  nor  confess 
and  avoid  the  causes  of  action  ;  fourthly,  that  it  does  not  appear  by  the  said  plea,  that 
Bovill  and  Dunn  ever  were  public  officers  of  the  co-partnership,  whilst  the  co  partner- 
ship were  carrying  on  business  under  the  said  act ;  fifthly,  that  it  does  not  appear  by 
the  said  plea,  that  the  cause  of  action  accrued  against  the  co-partnership  of  persons, 
in  respect  of  any  matteis  connected  with  a  trading  under  the  provisions  of  the  said 
act ;  and  that  it  is  consistent  with  the  allegations  in  the  plea,  that  although  the  causes 
of  action  accrued  against  the  co-partnership  of  persons,  yet  that  the  causes  of  action 
against  such  persons  accrued  in  respect  of  matters  wholly  unconnected  with  the 
business  of  banking,  or  any  trading  or  business  contemplated  by  the  said  act ;  sixthly, 
[713]  that  the  plea  does  not  expressly  aver  that  Hovill  and  Dunn  were,  at  the  time 
of  the  commencement  of  the  suit,  public  officers  of  the  co-partnership,  but  it  is  con- 
sistent with  it  that  they  might  have  been  public  officers  of  the  co-partnership,  but  had 
ceased  to  be  such.  The  third  plea  was  also  demurred  to,  on  the  ground  that  although 
Gilbart  and  Batho  were  members  of  the  co-partnership  mentioned  in  the  plea,  yet  that 
plea  did  not  shew  any  grounds  for  absolving  the  defendants  from  liability. 

Joinder  in  demurrer. 

The  case  was  argued  on  a  former  day  of  these  sittings  (Dec.  3),  by 

Butt,  for  the  plaintiff'.  The  main  question  in  this  case  is,  whether  the  9th  section 
of  the  Banking  Co-partnership  Act,  7  Geo.  4,  c.  46,  which  provides,  that  all  actions 
and  suits,  &c.  to  be  commenced  or  instituted  bj'  any  persons  against  such  co-partnership, 
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"shall  aiifl  lawfully  m;iy  "  be  commciii-ed,  instituted,  ami  prosecuted  against  any  one 
or  more  of  the  jKiblic'  officers  for  the  time  being  of  the  co-partnership,  as  the  nominal 
defendant  or  defendants  for  and  on  behalf  of  such  co-partnership,  takes  away  the 
common-law  right  of  a  |)lainlifl'  to  sue  the  members  of  the  company,  and  compels  him 
to  proceed  against  the  public  ofHcer  alone.  It  is  submitted  that  it  does  not,  but  only 
gives  an  additional  and  less  difficult  remedy.  The  words  of  the  clause  are  affirmative, 
and  therefore,  according  to  the  established  rule  of  construction  of  statutes,  do  not 
abrogate  the  common  law.  Dwarris  on  Statutes,  637,  638 ;  Com.  Dig.  Parliament, 
(K.  23) ;  1  Bla.  Com.  89.  Suppose  the  co-partnership  omitted  to  appoint  a  public 
officer,  or  he  were  dead  or  out  of  the  jurisdiction  ;  could  it  be  contended  that  in  such 
a  case  the  partners  could  not  be  sued,  and  that  therefore  a  creditor  of  the  company 
should  l)e  without  remedy?  This  is  an  enabling  and  not  a  disabling  statute.  It  is 
an  established  jji'inciple,  that  a  statute  ought  not  to  be  construed  [714]  as  taking 
away  a  common-law  right,  unless  by  clear  and  express  words.  Davison  v.  GUI  { 1  East,  64). 
hlewilt  V.  Gordmi  (1  Dowl.  P.  C.  (N.  S.)  815)  is  an  authority  for  the  plaintiff.  That 
was  an  action  brought  against  one  of  the  members  of  a  joint  stock  company,  which 
was  empowei'cd  by  act  of  Parliament  to  sue  and  be  sued  in  the  name  of  its  secretary 
or  of  one  of  the  directors  ;  and  Coleridge,  J.,  expressed  an  opinion  that  the  members 
of  the  company  were  not  thereby  discharged  from  their  individual  responsibility.  So 
also,  in  Mamurs  v.  Rowley  (10  Sim.  470),  it  appears  to  have  been  the  opinion  of  the 
Vice-Chancellor  of  England,  that  the  common-law  remedy  is  not  taken  away  by  this 
statute.     He  referred  also  to  Fowler  v.  L'kkerbi/  (2  Man.  &  Gr.  760  ;  3  Scott,  N.  R.  138). 

Secondly,  the  second  plea  is  bad,  as  being  pleaded  in  bar  and  not  in  abatement  of 
the  action  :  for  it  proceeds  upon  the  ground,  not  that  the  defendants  did  not  contract 
with  the  plaintiff,  but  that  the  action  ought  to  be  brought  against  them  through  their 
public  officer.  That  is  in  effect  a  plea  in  abatement  of  the  writ.  Thirdly,  the  plea 
denies,  in  an  argumentative  form,  the  existence  of  the  causes  of  action  stated  in  the 
declaration,  and  is  therefore  bad  also  as  amounting  to  the  general  issue.  It  contains 
no  confession  of  a  cause  of  action  against  the  defendants  individually.  Fourthly,  the 
plea  is  informal,  for  not  stating  that  the  parties  named  as  public  officers  of  the  co- 
partnership were  nominated  to  their  offices  whilst  the  co-partnership  were  carrying  on 
their  business  of  bankers.  Fifthly,  it  does  not  appear  on  the  face  of  the  plea  that  the 
causes  of  action  accrued  against  the  defendants  in  their  character  of  bankers,  but  only 
as  members  of  the  company.  Lastly,  it  does  not  state  in  terms  that  the  parties 
mentioned  therein  actually  were  public  offieeis,  but  only  that  they  had  been  nominated 
and  appointed  and  registered  [715]  as  such,  at  the  commencement  of  the  suit.  It  is 
consistent  with  this  allegation  that  they  might  have  ceased  to  fill  the  office. 

The  third  plea  is  clearly  bad.  There  is  nothing  to  preclude  one  banking,  company,  by 
its  pul.)lio  officer,  from  suing  another  such  company,  although  they  may  be  uidividuals 
who  are  shareholders  in  both  companies.  The  action  is  not  brought  against  them  in 
respect  of  bills  or  notes,  or  any  thing  necessarily  connected  with  the  business  of  bankers. 

Ogle,  contra.  The  second  plea  is  good  both  in  substance  and  in  form.  Under 
the  7  Geo.  4,  c.  46,  s.  9,  actions  must  be  brought  against  the  public  officers  of  the 
co-partneiship,  and  cannot  be  maintained  against  the  individual  members.  The  words 
"  shall  and  lawfully  may  "  are  here  imperative,  and  the  remedy  pointed  out  by  the 
statute  must  be  pursued.  Such  words  are  to  be  construed  as  imperative,  wherever 
that  is  necessary  in  order  to  carry  out  the  intention  of  the  legislature.  Bac.  Abr., 
Statute  (I.  5).  Thus,  the  stat.  8  &  9  AVill.  3,  c.  11,  which  enacts  that  plaintiffs 
"  may  assign  or  suggest  breaches  "  on  bonds,  is  construed  as  compelling  them  so  to 
do:  Ilardi/  v.  Hern  (5  T.  K.  636),  Bdes  v.  Rosetvell  (id.  538).  It  is  said  that  the 
common-law  right  can  only  be  bdven  away  l)y  negative  words ;  yet  that  statute 
contains  none  such.  The  oases  on  this  subject  are  all  collected  in  the  notes  to 
Gaimford  v.  Griffith  (I  Saund.  57).  [Parke,  B.  The  word  "  may  "  in  the  8  &  9.  Will.  3, 
c.  11,  does  not  mean  "must."  The  statute  prevents  the  plaintiff  from  recovering  the 
full  penalty  of  the  bond,  and  limits  him  to  damages  only  ;  then  it  enables  him  to 
assign  more  breaches  than  one,  which  he  could  not  do  before:  that  word  "may," 
therefore,  has  its  proper  effect.]  Guinnford  v.  Griffith  decides,  that  wdierever  a  statutory 
remedy  is  given  for  the  [716]  benefit  of  an  individual,  it  must  be  pursued  ;  and  here  it 
is  submitted  that  the  legislature  intended  the  proceedings  to  be  taken  against  the  public 
officer,  and  against  him  only.  Gates  v.  Kniqht  (3  T.  R.  442),  Grixp  v.  Bimhury  (8  Bing. 
394;    1   M.  &  Scott,  646),  Timms  v.   IFiliiavis  (2  G.  &  D.  621),  and   The  DundaTk 
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Ixaihmi/  Comjiani/  v.  Tapster  (1  G.  &  D.  057),  are  all  eases  illustt-ative  of  tlie  principle 
contended  for  by  the  defendants.  These  banking  companies  arc  the  creatures  of  the 
legislature ;  they  were  permitted  to  exist  only  by  the  stat.  7  Geo.  4,  c.  46  ;  they  are 
therefore  bound  also  by  the  mode  of  proceeding  pointed  out  by  the  legislature  : 
especially  when  it  is  considered,  that  otherwise  a  defendant  in  this  possession  cannot 
avail  himself  of  many  of  the  provisions  of  the  statute,  and  that  the  remedy  of  the 
plaintiff  would  also  be  most  imperfect  and  unsatisfactory.  Suppose  he  sue  one  of  the 
members  who  was  a  party  to  the  contract,  and  he  pleads  in  abatement  the  nonjoinder 
of  another  or  others,  and  the  plaintifi'  then  brings  another  action  against  them  also ; 
they  may  again  plead  in  abatement,  and  the  proceedings  may  he  so  protracted  ad 
infinitum.  On  the  other  hand,  if  the  party  first  sued  neglected  to  plead  in  abate- 
ment, judgment  would  go  against  him  for  the  whole  amount  of  the  debt  claimed,  and 
no  part  of  the  property  of  the  copartnership  would  be  available  to  satisfy  it,  Ijcyond 
his  own  five  or  ten  shares  :  nor  could  the  creditor  aftei'wards  sue  the  other  members, 
becau.se  they  would  plead  the  judgment  recovered  in  the  former  action.  And  even 
if  the  plaintitV  applied  to  a  court  of  equity  to  obtain  the  names  of  the  members  of  the 
company,  all  he  could  obtain  would  be  the  names  of  the  then  partners,  and  of  the 
persons  who  originally  executed  the  deed  of  settlement,  which  might  not  include  all 
those  who  were  parties  to  the  contract ;  and  if  he  were  to  proceed  against  one 
defendant  too  many,  it  would  be  ground  of  nonsuit.  On  the  other  hand,  [717] 
supposing  the  companj'  suing  as  plaintiffs,  the}'  would  be  nonsuited  if  one  too  few 
were  joined.  For  such  reasons  it  is  that  the  legislature  has  introduced  a  mode  of 
pleading  and  proceedings,  avoiding  all  these  inconveniences,  which  therefore  ought  to 
be  followed.  The  4th  section  enacts,  that  the  co-partnership  shall,  before  issuing  any 
bills  and  notes,  &c.,  deliver  at  the  stamp-office  an  account  setting  forth  the  title  of 
the  co-partnership  and  names  of  the  members,  and  also  the  names  and  places  of  abode 
of  the  persons  who  shall  have  been  appointed  pulilic  officers,  "in  the  name  of  any  one 
of  whom  such  corporation  shall  sue  and  be  sued  as  hereinafter  provided."  There  the 
words  used  are  more  directly  imperative.  Upon  the  principle  contended  for  on  the 
other  side,  each  individual  member  would  be  liable  to  the  penalty  of  5001.  a  week, 
imposed  by  the  18th  section  on  the  co-partnership,  for  neglecting  to  deliver  such 
account  pursuant  to  the  4th  section.  Again,  if  the  plaintiff  be  right,  the  10th  section, 
which  provides  that  no  person  having  a  demand  against  the  copartneiship  shall  bring 
more  than  one  action  foi'  it,  and  that  a  recovery  against  the  public  officer  may  be 
pleaded  in  bar  of  a  subsequent  action  for  the  .same  demand  against  any  other  public 
officer,  is  altogether  a  dead  letter.  It  is  clear  also  from  the  12th  and  13th  sections, 
that  the  legislature  intended  that  the  funds  of  the  co-partnership  should  be  primarily 
liable  to  creditors  ;  but  under  this  proceeding  there  is  no  remedy  whatever  against 
the  partnership  effects.  He  cited  also  Harrison  v.  Tiiiiinins  (4  M.  &  W.  510),  Wilson 
v.  Cnmn  (8  M.  &  W.  584),  and  Ex  imrie  JFoud  (1  Mont.,  Deac,  &  De  Gcx,  92) ;  and 
then  contended  that  the  formal  objections  to  the  plea  could  not  be  suppoi'ted. 

He  admitted  that  he  could  not  maintain  the  third  plea. 

Butt,  in  reply.  In  the  cases  cited  on  the  other  side,  the  [718]  right  as  well  as 
the  remedy  was  created  by  the  statute.  Here  the  banking  company  exists  for  many 
purposes  without  the  aid  of  the  act  of  Parliament.  This  is  a  remedial  act,  and 
ought  to  be  construed  beneficially  for  creditors  of  the  co-partnership.  The  defendants 
will  have  their  right  of  contribution,  as  in  other  ca.ses  of  partnership.  The  13th 
section  is  nothing  more  than  a  mode  of  carrying  out  the  agreement  recited  in  the  first 
section.  The  consideration  for  the  allowing  these  companies  to  issue  bills  and  notes 
is  their  increased  liability  under  the  statute,  and  the  13th  section  is  introduced  merely 
to  carry  out  that  agreement.  It  has  Ijeen  decided  that,  in  respect  to  criminal  pro- 
ceedings for  forgery  committed  on  joint-stock  banking  companies,  the  proxisions  of 
the  statute  arc  cumulative  merely,  and  that  the  prosecutor  may  notwithstanding  lay 
the  intent  according  to  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  6(5,  s.  28,  to  be  to  defraud 
any  specified  member  of  the  company  "and  others  : "  Rex  v.  James  (7  G.  &  P.  553). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  [His  Lordship  stated  the  second  plea,  and  continued  :] — Six  oljjcctions 
were  made  on  the  argument  of  the  demurrer  to  this  plea,  one  of  substance,  the  others 
of  a  formal  nature. 

The  principal  objection  was,  that  in  the  case  of  a  company  established  and  carry- 
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ill"  on  business  under  tlie  provisions  of  the  statute  7  Geo.  4,  c.  46,  the  individual 
uionibers  of  it  are  liable  to  be  sued  upon  the  contracts  of  the  company,  as  they  would 
have  been  but  for  that  statute,  which,  it  was  argued,  gave  an  additional  or  cumulative, 
not  an  exclusive  remedy  against  the  company,  by  an  action  against  the  public  officer. 

[719]  This  question,  on  account  of  its  importance,  the  Court  took  time  to  consider. 
We  have  considered  it,  and  are  all  of  opinion,  that  the  creditors  of  a  company  so 
established,  and  having  a  public  officer,  have  no  remedy  against  the  individual 
meniliers,  Jis  at  common  law.  And  we  are  of  this  opinion  upon  the  words  of  the 
ninth  section,  giving  the  remedy  against  the  public  officers,  and  upon  the  whole 
purview  of  the  act. 

The  words  of  the  section  are,  that  "all  actions  against  the  co-partnership  shall 
and  lawfully  may  be  commenced,  instituted,  and  prosecuted  against  one  or  more  of 
the  public  othcers  nominated  as  before  mentioned,  as  the  nominal  defendant."  These 
words,  according  to  their  ordinary  import,  are  obligatory,  and  ought  to  have  that 
construction,  unless  it  would  lead  to  some  absurd  or  inconvenient  consequence,  or 
would  lie  at  variance  with  the  intent  of  the  legislature,  to  be  collected  from  other 
p.irts  of  the  act.  But  this  construction  is  manifestly  reasonable  and  consistent  with 
the  context,  and  in  accordance  with  the  iiitent  of  the  fraraers  of  the  act,  to  be  collected 
from  every  part  of  it. 

It  is  clear  from  the  recital  in  the  act,  and  the  scope  of  most  of  its  provisions,  that 
the  legislature  intended  to  give  to  corporations,  and  to  co-partnerships  of  more  than 
si.x',  within  the  limits  therein  mentioned,  the  power  of  being  banks  of  issue,  the  Bank 
of  England  waiving  its  exclusive  privilege  in  their  favour,  on  the  condition  that  the 
individuals  should  be  liable  for  the  bills  and  notes  issued  or  money  borrowed  by  such 
corporations  or  companies,  in  the  qualified  mode  pointed  out  by  the  act.  This 
liability,  by  the  common  law,  would  not  attach  at  all  to  individual  members  of 
corporations,  and  would  attach,  in  a  diflTerent  mode  from  that  provided  for  by  the 
stjitutc,  to  members  of  companies  :  for,  at  common  law,  those  members  only  would  be 
liable  who  were  such  when  the  contract  was  entered  into,  but  by  the  statute,  not 
only  those,  but  all  who  be-[720]-came  members  afterwards,  and  until  the  bills,  notes, 
or  debts  were  paid,  are  made  liable.  At  common  law,  all  the  goods  of  the  contracting 
parties  and  their  persons  would  be  liable  to  immediate  execution, — by  the  statute, 
the  goods  of  the  company  are  liable,  and  the  members  for  the  time  being  at  the  period 
of  the  execution,  in  the  first  instance,  and  afterwards  those  who  were  so  at  the  time 
of  the  contracts  being  entered  into  or  carried  into  effect,  or  when  the  judgment  was 
obtained  thereon.  In  a  proceeding  against  individuals,  they  would  be  liable  to  simple- 
contract  debts  for  six  years,  to  specialties  for  twenty  :  in  the  statutory  mode  of 
proceeding,  the  members  vv'ho  have  ceased  to  be  such  for  three  years  are  exemjit  from 
debts  of  every  description.  Thus  the  liability  created  by  the  statute  is  very  different 
from  that  which  would  exist  without  it ;  and  it  cannot  be  supposed  that  the  legislature 
meant  to  leave  it  to  the  option  of  any  creditor,  whether  the  members  of  the  company 
should  be  subject  to  one  species  of  liability  or  the  other,  still  less  that  a  creditor 
should  have  the  power  of  depriving  them  of  the  statutory  protection  which  is  given 
to  each  after  ha\ing  ceased  for  three  year's  to  be  a  partner.  The  framers  of  the  act 
had  in  view  the  convenience  of  the  public,  and  thereby  provided  a  more  convenient 
remedy  to  creditors  than  at  common  law  ;  but  they  had  also  in  view  the  benefit  of 
the  members  of  the  company,  by  restricting  their  personal  liability.  All  the  clauses 
of  the  statute  are  consistent  with  this  view,  and  there  is  one,  the  10th,  which  seems 
to  shew  that  the  legislature  did  not  contemplate  that  an  action  would  lie  for  the 
same  debt  against  the  individual  members  and  against  the  nominal  defendant ;  for 
it  provides,  that  if  the  merits  have  been  tried  in  one  action  against  one  public  officer, 
the  proceeding  may  be  pleaded  in  bai'  of  another  against  any  other  public  officer,  and 
it  does  not  make  a  similar  provision  if  the  merits  have  been  decided  in  an  action 
against  individual  members. 

[721]  It  was  objected  at  the  bar,  that  a  creditor  must  at  all  events  be  entitled  to 
sue  the  individual  members  if  there  should  be  no  public  officer,  oi-  if  the  officer, 
happened  to  be  out  of  the  jurisdiction,  so  as  not  to  be  capable  of  being  ser\ed  with 
process  ;  and  that  if  he  must  have  the  remedy  in  such  cases,  it  might  be  presumed 
he  was  at  liberty  to  have  recourse  to  it  in  all. 

If  it  should  be  conceded  that  in  those  special  cases  it  would  be  competent  for  a 
creditor  to  sue  the  members  at  common  law,  from  the  necessity  of  the  case,  to  avoid 
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a  failure  of  justice,  it  would  by  no  means  follow  that  he  would  have  the  lijjht  to  do  so 
where  the  necessity  did  not  exist,  and  there  was,  as  there  is  in  the  present  case,  an 
officer  resident  within  the  jurisdiction.  Whether,  even  in  such  cases,  an  action  wouhl 
lie  against  individual  members,  it  is  not  necessary  to  decide  on  the  present  occasion  ; 
but  there  is  strong  ground  to  contend,  that  the  legislature  meant  that  there  should 
always  be  a  pulilic  officer  capable  of  being  sued,  and  that  the  company  are  compellable 
by  law  to  appoint  one. 

The  case  of  Blcimtl  v.  Gordon  (1  Dowl.  P.  C.  (N.  S.)  SIT))  was  cited  as  an  authority 
that  the  creditor  had  an  option  to  sue  a  company,  constituted  as  this  is,  or  its 
individual  members  ;  but  the  act  under  which  the  company  mentioned  in  that  ease 
was  instituted  was  verj'  different  from  the  present,  and  the  words  "  shall  and  lawfully 
may  "  were  held,  explained  by  the  context,  not  to  be  obligatory. 

We  are  of  opinion,  therefore,  that  this  act  of  Parliament  meant  to  give  one  remedy 
only,  and  that  against  the  company,  in  the  name  of  its  public  officer,  and  that  the 
common-law  remedy  is  taken  away,  at  least  where  such  officer  exists  and  is  in  England  ; 
and  consequently  that  the  second  plea  is  good  in  substance. 

[722]  It  remains  for  us  to  consider  the  other  five  objections,  all  of  a  formal  nature, 
to  that  plea. 

The  second  objection  was,  that  the  defence  given  by  the  statute  to  individuals, 
was  only  pleadable  in  abatement ;  but  it  is  clearly  matter  in  Itar  ;  it  is  a  statutable 
exemption  from  the  defendants'  liability  to  any  action  against  them,  at  all  events,  at 
the  time  this  action  was  brought. 

The  third  oljjection  was,  that  the  plea  amounted  to  an  argumentative  denial  of  the 
contract.  The  answer  is,  that  it  does  not ;  it  admits  that  the  defendants  contracted, 
but  avoids  the  effect  of  that  admission  by  the  statutable  exemption  from  an  action  in 
this  form. 

Fourthly,  it  was  alleged  that  the  two  persons  named  as  officers,  were  not  so 
nominated  whilst  the  company  carried  on  the  business  of  banking  by  issuing  notes, 
&c.  The  answer  is,  that  the  statute  does  not  require  the  appointment  to  l)e  made 
during  that  time.  It  may  be  made,  and  indeed  ought  to  be,  before  they  issue  notes 
at  all. 

Fifthly,  it  is  objected  that  the  second  plea  does  not  state  that  the  causes  of  action 
arose  against  the  defendants  in  their  character  as  bankers.  The  same  answer  may  be 
given  as  to  the  fourth  objection — the  statute  does  not  require  it.  If  thej^are  bankers, 
under  the  provisions  of  the  act  they  may  sue  and  be  sued  on  any  contract  entered 
into  by  the  partners ;  and  if  thi.s  objection  were  well  founded,  the  declaration  would 
be  bad. 

The  sixth  objection  is,  that  there  is  no  averment  that  the  two  persons  named 
actually  were  public  officers,  but  only  that  they  had  been  nominated  and  were 
registered  as  such.  We  have  had  some  doubt  upon  this  point  of  mere  form  ;  but  we 
think  that  there  is  a  positive  averment  that  they  were,  as  the  plea  concludes  by 
stating,  that  they  so  being,  and  being  duly  nominated  public  officers,  as  aforesaid, 
were  resident  at  the  commencement  of  the  suit,  &c. 

The  result  is,  that  the  defendants  are  entitled  to  our  judg-[723J-ment  on  the 
second  plea.  The  third  \vas  properly  abandoned  by  the  defendants'  counsel  :  on 
that  the  plaintiff'  is  entitled  to  judgment. 

Judgment  for  the  defendants,  (a) 

Applegarth  v.  Colley.  Exch.  of  Pleas.  Dec.  9,  1842. — Since  the  repeal  of  the 
Stat.  13  Geo.  2,  c.  19,  a  horse-race  for  money  given  by  third  persons,  by  way  of 
prize,  is  not  illegal. — The  stat.  16,  Car.  2,  c.  7,  docs  not  prohibit  all  gaming,  but 
only  such  a.s  is  fraudulent  or  excessive. — A  hoi'serace  for  a  sweepstakes  of  £'2 
each  is  not  within  the  2nd  section  of  the  9  Anne,  c.  14,  nor,  as  it  seems,  within 
the  5th  section  ;  there  not  being  any  loser  to  the  amount  of  £10.— Semble,  that 
by  the  stat.  9  Anne,  c.  14;  not  only  the  security  given  for  a  gaming  debt,  but 

(a)  In  another  similar  case  against  another  member  of  the  same  company,  (Stewart 
V.  Eilk),  a  plea  similar  in  substance  to  the  second  plea  in  this  case  was  pleaded,  but  in 
abatement  instead  of  in  bar,  and  the  Court  on  this  ground  gave  judgment  for  the 
plaintiff. 
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the  contiact  itself,  was  avoided  ;  but  at  all  events  this  must  bo  taken  to  be  the 

case  since  the  stat.  5  &  Q  Will.  4,  c.  41. 
rS.  C.  2  Dowl.  (N.  S.)  223  ;  12  L.  J.  Ex.  34  ;  7  Jur.  18.     Eefened  to,  Jf/iAw  v.  Turpin, 
1864,  13  Q.  B.  L).  519  ;  iMoulia  v.  Owen,  [1907]  1  K.  B.  751  ;  Ilyams  v.  Staaii  King, 
[1908]  2  K.  B.  714.] 

Debt,  in  the  sum  of  £50,  for  money  had  and  received  by  the  defendant  to  the  use 
of  the  plaintifl".  Plea,  as  to  the  sum  of  271.  Os.  6d.,  parcel  &c.,  that  before  the  receiv- 
iiig  of  that  sum  by  the  defendant,  a  race  over  a  fair  hunting  country,  for  a  certain 
sweepstakes,  to  wit,  two  sovereigns  each,  with  a  certain  sum  of  money,  to  wit,  fifteen 
sovereigns,  added,  was  about  to  be  run  by  a  marc  of  the  plaintiH'  and  divers  horses 
of  other  persons  ;  that  before  the  said  I'ace,  the  said  sweepstakes  of  two  sovereigns 
each  and  fifteen  sovereigns  added,  being  the  prize  for  which  the  said  race  was  to  be 
run,  and  being  a  less  sum  than  501.,  was  deposited  with  the  defendant,  to  be  by  him 
paid  over  to  the  winner  of  the  .said  race  ;  that  the  said  race  was  run,  and  the  plaintiffs 
mare  became  the  winner  thereof  ;  and  that  the  said  sum  of  271.  Os.  6d.  was  received 
by  the  defendant  for  the  purpose  hereinbefore  mentioned,  and  not  otherwise. 
Veritication. 

Special  demurrer,  assigning  for  causes,  that  it  did  not  appear  by  the  plea  that 
the  said  money  was  deposited,  or  the  said  race  won  as  therein  mentioned, 
before  the  23rd" [724]  day  of  March,  1840,  [the  day  on  which  the  statute  3  Vict.  c.  5 
passed] ;  or  that  monej'  was  deposited  by  any  person  to  the  amount  of  101. ;  or 
that  the  said  money  consisted  of  anj'  wager  or  stake  deposited  to  the  amount  of 
101. ;  or  that  any  person  lost  money  to  that  amount ;  or  that  the  said  race  was 
contrary  to  any  statute.     Joinder  in  demurrer. 

The  case  was  argued  on  the  Gth  of  December,  by 

Martin,  in  support  of  the  demuirer.  This  plea  is  no  answer  to  the  .action. 
There  is  nothing  in  any  statute  relating  to  horse-racing  which  makes  the  transaction 
set  forth  in  the  plea  illegal.  The  third  section  of  the  statute  1 3  C4eo.  2,  c.  1 9,  (relating  to 
the  weights  to  be  carried  by  racehorses),  was  repealed  by'the  18  Geo.  2,  c.  34,  s.  11  ;  and 
the  othei'  provisions  of  the  same  statute  have  been  I'cpealed  by  the  3  Vict.  c.  5,  which 
passed  before  the  commencement  of  this  action.  The  question,  therefore  is,  whether 
either  the  statute  16  Car.  2,  c.  7,  or  the  9  Anne,  c.  14,  relating  to  gaming  generallj^, 
applies  to  the  present  case.  Now  the  second  section  of  the  16  Car.  2,  c.  7,  applies 
only  to  fraudulent  gaming,  being  directed  against  persons  who  shall  "  by  any  fraud, 
shift,  cosenage,  circumvention,  deceit,  or  unlawful  device  or  ill  practice  whatsoever," 
in  playing  at  or  betting  on  cards  and  other  games  therein  mentioned  (of  which  horse- 
racing  is  one),  win  any  sum  of  money  oi-  other  valuable  thing  whatsoever.  And  the 
third  section  is  especially  directed  to  the  prevention  of  excessive  and  immoderate 
gaming,  whereby  above  1001.  are  lost  at  any  one  time  or  meeting  "upon  ticket  or 
credit,  or  otherwise  ; "  in  which  case  the  loser  is  not  to  be  compellable  to  make  it 
good,  and  the  contract  and  all  securities  for  payment  are  declared  void.  The  notion 
upon  which  that  section  was  framed  appears  to  have  been,  that  there  would  be  less 
danger  of  excessive  and  immoderate  gaming,  if  parties  were  thus  prevented  from 
losing  more  money  than  they  had  about  them  at  the  time.  Then  the  statute  9  Anne, 
[725]  c.  14,  s.  2,  enacts,  that  any  person  "  who  shall  at  any  time  or  sitting,  by  play- 
ing at  cards,  dice,  tables,  or  other  game  or  games  whatsoever,  or  by  betting  on  the 
sides  or  hands  of  such  as  do  play  at  any  of  the  games  aforesaid,  lose  to  anV  one  or 
more  person  or  persons  so  playing  or  betting  in  the  whole  the  sum  or  value  of  101., 
and  shall  pay  or  deliver  the  same  or  any  part  thereof,"  may  within  three  months  sue 
for  and  recover  it  back  from  the  winner  in  an  action  of  debt ;  and  in  case  of  his  not 
suing  within  that  period,  a  I'ightof  action  for  treble  the  value  is  given  to  the  common 
informer.  The  object  of  this  section  was  in  effect  to  reduce  the  sum  of  1001.  mentioned 
in  the  16  Car.  2,  c.  7,  s.  3,  to  101.  But  a  debt  for  money  won  at  gaming  from  one 
person  for  asum  under  101.,  is  perfectly  valid  ;  and  here  no  person  could  lose  more  than 
21.  Assummg,  therefore,  that  the  statute  of  Anne  applies  to  horse-racing,  as  well  as 
the  16  Car.  2,  it  does  not  include  this  case. 

Butt,  contra.  The  eflect  of  all  the  statutes  taken  together  was  this.  By  the 
16  Car.  2,  c.  7,  s.  2,  all  horse-racing,  for  whatever  amount,  was  illegal.  By  the 
9  Ainie,  c.  14,  (which  does  not  repeal  the  statute  of  Charles,)  all  gaming  is  illegal ; 
and  that  statute  has  been  decided  to  include  horse-racing  {Blaxion  v.  Pye,  1  Wils.  339  ; 
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CJaijton  V.  .Icnnhujs,  2  W.  Bla.  706),  though  not  speeifically  nicntioiied,  as  in  the  statute 
of  Charles.  Under  those  two  statutes,  therefore,  all  horse-i-aciiig  was  illegal  :  it  was 
not  legal  if  for  a  stake  under  101.,  although  if  the  sum  lost  were  above  101.,  the  party 
might,  by  the  second  section  of  the  statute  of  Anne,  have  an  action  to  recover  it  back. 
The  16  Car.  2,  c.  7,  s.  2,  first  points  to  fraudulent  winning  at  cards,  dice,  &c.,  and 
then  contains  an  independent  enactment  as  to  "  cock-fightings,  horse-races,  dog-matches, 
foot  races,  or  other  pastimes,  game  or  games  whatsoever,"  not  qualified  by  any  words 
relating  to  fraudulent  practices.  The  case  [726]  of  Daintrec  x.  Ilukhmson  (ante,  S5) 
shews  that  fi-aud  is  not  necessary  to  render  a  dog-match  illegal  within  these  statutes 
Then  came  the  1.3  tieo.  2,  c.  19,  s.  2,  and  18  C4eo.  3,  c.  34,  s.  11,  which  legalized  horse- 
races for  a  plate  of  the  value  of  501.  or  upwards,  leaving  the  law,  as  to  stakes  of 
a  lower  value,  as  it  was  before.  [Alderson,  B.,  referi'ed  to  Goodhuni  v.  Maiiey  (2  Str. 
1159).  Rolfe,  B.  The  18  Geo.  2,  c.  34,  s.  11,  which  says,  that  it  shall  be  lawful  to 
run  any  match  or  start  for  any  plate  &e.  of  the  value  of  501.  or  upwards,  at  any 
weights  and  in  any  place,  without  being  liable  to  the  penalties  in  the  13  Geo.  2,  c.  19, 
as  to  weights,  "and  in  the  same  manner  as  might  have  been  done  if  the  said  act  had 
never  been  made,"  would  seem  to  shew  by  necessary  implication,  that  if  the  13  Geo.  2, 
c.  19,  had  never  passed,  a  horse-race  of  this  nature  would  have  been  legal]  That 
is  not  so.  The  13  Geo.  1,  e.  19,  legalized  horse-races  for  a  stake  of  501.,  but  clogged 
them  with  many  inconvenient  restrictions,  which  the  18  Geo.  2,  c.  34,  removed,  and  the 
words  "  as  might  have  been  done  if  the  said  act  had  never  been  made  "  have  reference 
to  those  restrictive  enactments.  Such  was  the  view  taken  by  the  Court  of  those 
statutes  in  Evans  v.  I'ratt  (4  Scott,  N.  R.  378  ;  1  Uowl.  P.  C.  (N.  S.)  505),  [Alderson,  B. 
In  iM'Allcsfcr  v.  Hadcn  (2  Campb.  438),  Lawrence,  J.,  ruled  that  an  action  lies  upon 
a  wager  on  a  horse-race  run  for  501.  or  upwards,  if  neither  of  the  sums  betted  amounts 
to  101.]  It  may  be  that  if  the  money  be  paid,  being  under  101,  it  shall  not  be 
recovered  back,  both  parties  being  in  pari  delicto  ;  but  the  contract  cannot  be  enforced 
in  any  case,  contrary  to  the  express  prohibition  of  the  statute.  There  is  nothing  in 
the  statute  of  Anne  to  legalize  gaming  for  an  amount  under  101.  [Alderson,  B.  In 
Edgdiurii  v.  liomidale  (2  Lev.  94;  1  Ventr.  253),  which  was  decided  immediately  after 
the  passing  of  the  statute  of  Charles,  it  was  held  that  an  agreement  to  run  a  horse-race 
for  more  than  [727]  1001.  was  prohibited  by  that  statute ;  but  it  never  seems  to  have 
occurred  to  the  Court  that  all  horse-races  were  void.]  That  case  has  reference  to  the 
third  section  of  the  statute.  [Parke,  B.  Supposing  the  defendant  had  given  a  promis- 
sory note  to  pay  the  271.  Os.  6d.,  could  it  be  enforced?  If  not,  can  a  parol  promise? 
His  Lordshi])  referred  to  M'KiimeU  v.  Robinson  (3  M.  &  W.  434).]  It  must  be  conceded 
that  if  this  were  the  case  of  a  promissory  note,  the  action  could  not  be  maintained  ; 
and  where  is  the  difierence  between  that  and  the  present  case?  An  express  promise 
would  be  a  security  within  the  meaning  of  the  statute,  being  an  agreement ;  a  fortiori, 
no  implied  promise  can  arise  out|of  the  same  matter.  It  is  said  on  the  othei'  side,  that 
this  is  not  a  wager  of  101.  or  upwards,  the  stake  being  21.  each  ;  but  it  has  been  decided 
that  the  stake  is  the  aggregate  of  all  the  sums  subscribed  :  ChaUand  v.  Bnvi  (1  Dowl. 
P.  C.  (N.  S.)  783).  Here  the  plea  is  pleaded  as  to  the  271.  Os.  6d.,  and  professes  to 
answer  that.  No  doubt,  if  a  pai-ty  lost  less  than  101.  and  paid  it,  he  could  not  recover 
it  back,  nor  would  the  winner  be  liable  to  the  treble  penalty  ;  but  the  game  on  which 
the  illegal  contract  is  made  is  the  race  run  for  the  aggregate  sum. 

Martin,  in  reply.  The  case  of  Evans  v.  Pratt  merely  decided  that  a  steeple-chase 
was  a  horse-race  within  the  stat.  18  Geo.  2,  c.  34.  In  M'KinneU  v.  llolnnson,  the 
decision  was,  that  money  lent  to  play  at  hazard  could  not  be  recovered  back,  because 
hazard  is  an  illegal  game,  expressly  prohibited  by  the  12  Geo.  2,  c.  28.  That  case 
does  not  apply,  unless  horse-racing  be  an  illegal  game.  Daiidrec  v.  Hutchinson  only 
decided  that  a  dog-race  for  £100  is  within  the  statute  of  Anne.  Now  at  common 
law,  gaming  was  perfectly  legal,  Sherborn  v.  Cokbcar  (2  Ventr.  175),  and  it  can  only 
be  unlawful  by  virtue  of  some  statute.  It  is  not  made  so  [728]  by  the  16  Car.  2,  c.  7, 
which  applies  only  to  fraudulent  gaming,  and  to  excessive  gaming  on  credit.  There 
is  nothing  in  that  statute  to  make  any  game  per  se  illegal.  It  would  be  somewhat 
strange  if  it  were  so,  inasmuch  as  Charles  II.  was  a  great  patron  of  horse-raeing,  and 
the  breed  of  horses  in  this  country  was  much  improved  by  horses  brought  over  in  part 
of  the  dowry  of  his  queen,  Catherine  of  Braganza,  from  Tangier.  Then  the  first  section 
of  the  statute  of  Anne  was  franierl  to  carry  out  the  provisions  of  the  former  act  into 
more  complete  cfl'ect,  by  avoiding  bonds  or  other  securities  given   in  lespect  of  debts 
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coiitmcted  at  gaming  :  but  there  is  nothing  in  that  section  to  make  horse-racing,  or  a 
wager  upon  it,  illegal,  where  no  security  is  given.  It  leaves  the  debt  arising  upon  the 
contract  as  it  was  before.  The  legislature  might  well  say,  that  the  contract  itself 
should  be  brought  before  the  Court,  that  they  might  judge  of  its  legality.  [Alderson,  B. 
Would  the  defendant  have  been  liable  on  a  promissory  note  1  If  not,  then,  upon  the 
principle  laid  down  in  Yotincj  v.  Moore  (2  Wils.  67),  is  not  the  contract  void  1]  The 
dictum  in  that  case  was  extra-judicial,  and  is  at  variance  with  the  cases  of  Robinson  v. 
Bland  (2  Burr.  1077  ;  1  W.  Bla,  2G0)  and  Barjeau  v.  IValmshy  (2  Stra.  1249). 

Secondly,  the  9  Anne,  c.  14,  s.  2,  is  directed  against  the  case  of  parties  losing  £10 
or  upwards ;  here  nobody  could  lose  more  than  £2. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

KOLKE,  B.  This  was  an  action  for  money  had  and  received  to  the  use  of  the 
plaintifl'.  The  defendant  pleaded,  that  as  to  271.  Os.  6d.  parcel  &c.,  a  certain  race  for 
a  sweepstakes,  (to  wit,  of  two  sovereigns  each,)  with  a  eer-[729]-tain  sum  of  money 
(to  wit,  fifteen  sovereigns)  added,  was  about  to  be  run  by  and  between  a  mare  of  the 
plaintifl' and  divers  horses  of  other  persons,  and  before  the  race,  the  said  sweepstakes 
of  two  sovereigns  each  and  the  fifteen  sovereigns  added,  (being  the  prize  for  which 
the  said  race  was  to  be  run,)  and  being  less  than  £50,  to  wit,  £29,  of  which  the  said 
sum  of  271.  Os.  6d.  is  parcel,  was  delivered  to  and  received  by  the  defendant  to  abide 
the  event  of  the  race.  The  plea  then  goes  on  to  state,  that  the  race  was  afterwards 
run,  that  the  plaintiff  won  the  race,  and  that  the  money  was  received  by  him,  the 
defendant,  under  the  circumstances  aforesaid,  and  no  others. 

To  the  plea  the  plaintiff  demurred.  The  plea  was  evidently  framed  on  the  pro- 
visions of  the  13  Geo.  2,  c.  19,  which  prohibits  all  horse-races  for  a  plate  or  prize  of 
less  value  than  £.50  :  the  pleader  having  inadvertently  overlooked  the  circumstance 
that  the  statute  of  Geo.  2  was  repealed  by  the  3  ife  4  Vict.  c.  5.  The  plea,  therefore, 
so  far  as  it  rests  on  the  statute  of  Geo.  2,  clearly  cannot  be  supported. 

It  was,  however,  argued  on  behalf  of  the  defendant,  that  independently  of  the 
statute  Geo.  2,  the  plea  discloses  a  good  defence,  for  that  the  whole  transaction  was 
illegal  under  the  statutes  against  gaming,  namely,  16  Car.  2,  c.  7,  and  9  Anne,  c.  14, 
and  consequently  that  the  money  in  question  cannot  be  recovered  in  a  court  of  justice. 

But  this  argument  cannot  be  supported. 

According  to  the  construction  which  a  great  variety  of  cases  have  put  on  these 
acts,  it  must  be  taken,  first,  that  horse-racing  is  a  game  within  the  meaning  of  the 
statute  of  Charles  2 ;  and  seoondlj',  that  the  games  contemplated  in  the  statute  of 
Ainie,  though  not  there  enumerated,  are  the  same  as  those  referred  to  in  the  statute 
of  Charles  2.  Is  then  the  race,  as  desci'ibed  in  the  plea,  made  illegal  by  either  of 
those  st^itutes?     We  think  not. 

The  statute  of  Charles  2,  according  to  our  construction  [730]  of  it,  does  not  make 
illegal  all  gaming,  but  such  only  as  is  fraudulent  or  excessive.  There  is,  indeed,  a 
little  ambiguity  in  the  language  of  the  second  section  of  that  statute,  which  has  given 
rise  to  the  argument  insisted  on  by  the  defendant,  that  though  in  respect  of  gaming 
with  cards,  dice,  &c.,  nothing  is  made  illegal  but  the  fraudulent  winning  of  money  at 
such  games,  yet  with  respect  to  horse-races,  foot-races,  and  other  sports  of  a  like 
nature,  enumerated  in  the  act,  the  case  is  different,  the  act  having  (as  it  is  contended) 
altogether  prohibited  such  sports  for  money.  But  though  the  clause  in  question 
might  bear  such  a  construction,  yet  it  certainly  will  admit  of  another,  and,  as  we 
think,  far  more  reasonable  interpretation  ;  namely,  that  the  fraud,  deceit,  ill  practices, 
&c ,  mentioned  in  the  second  section  of  the  act,  are  intended  to  apply  to  all  which 
follows  in  that  section,  and  consequently  that  the  clause  in  question  has  no  reference 
to  the  case  of  persons  fairly  running  horses  for  money,  or  fairly  betting  on  races  or 
other  sports  of  like  nature.  And  we  adopt  this  construction,  first,  because  the  act 
itself,  both  in  its  title  and  preamble,  appears  to  be  directed  solely  against  fraudulent 
and  excessive,  and  to  be  in  no  respect  pointed  at  moderate  play,  when  there  is  no 
fraud;  and  secondly,  because  it  appears  to  us  to  be  absurd  to  suppose  that  the 
legislature  could  look  with  greater  jealousy  at  racing  and  sports  of  a  like  nature,  than 
at  gaming  with  cards  and  dice,  the  latter  particularly  having  been  from  time  to  time 
considered  as  of  so  demoralizing  a  character,  as  to  have  given  rise  to  various  statutes 
for  checking  its  prevalence. 

The   race,  therefore,  as  stated  in  the  plea,  is  not  prohibited  by  the  statute  of 


10  M.  &  W.  731.  APPLEGARTH    ?'.  COLLEY  G67 

Charles  2,  for  it  is  not  suggested  to  be  frauilulent,  nor  is  it  excessive  within  the 
meaning  of  that  statute,  which  in  substance  defines  excessive  gaming  to  l)o  gaming 
where  one  party  loses  on  ticket  or  credit  more  than  £100  at  one  time  or  sitting. 

If,  then,  the  race  in  question  was  not  illegal  under  the  [731]  statute  of  Charles, 
how  is  it  affected  by  the  statute  of  9  Ainie,  c.  14? 

That  statute  enacts,  first,  that  all  securities  given  for  money  lost  at  play  shall  be 
void,  and  afterwards  enables  any  person  who  shall  have  lost  £10  at  any  one  time  or 
sitting,  to  recover  it  back  from  the  winner ;  and  it  then  imposes  penalties  on  any 
party  who  shall  at  one  time  win  £10  or  upwards  from  any  peison  or  persons.  The 
first  question  ai'gued  before  us  on  the  effect  of  this  statute  was  as  to  the  first  section  ; 
the  plaintiff'  contending,  that  though,  under  that  section,  any  note,  bill,  or  other 
secuiity  was  void,  yet  the  contract  itself  was  not  avoided.  The  defendant,  on  the 
other  hand,  argued,  that  though  the  security  alone  was  in  terms  made  void,  yet  by 
necessary  implication  the  contract  was  also  avoided. 

It  must  be  admitted  that  the  authorities  on  this  point  are  far  from  satisfactory. 

In  BaijiMu  V.  H'almsh'i/  (2  Stra.  1249),  Aldmhrook  v.  Hall  (2  Wils.  .309),  and 
M'Allester  v.  Haden  (2  Campb.  438),  it  was  held  that  the  security  only,  and  not  the 
contract,  was  rendered  void  by  the  statute.  And  in  Robinson  v.  Bland  {1  W.  Bla.  260), 
Lord  Mansfield  expressly  stated,  that  it  had  been  twice  judicially  determined  that 
the  object  of  the  legislature  was  to  avoid  the  security,  and  not  the  contract,  in  order 
to  give  Courts  an  opportunity  to  examine  into  the  merits  of  the  consideration  :  and 
there  are  certainly  other  dicta  to  the  same  effect.  On  the  other  hand,  in  Young  v. 
Moore  (2  Wils.  67),  the  Court  of  Common  Pleas  held,  that  the  statute  by  necessary 
implication  made  void  the  contract  as  well  as  the  security  ;  and  it  is  evident  that  this 
Court,  in  lil'Kitinell  v.  Itohhwjn  (3  M.  &  W.  440),  inclined  to  that  as  the  more  reason- 
able view  of  the  law.  The  ground  suggested  by  Lord  Mansfield,  namely,  that  the 
object  of  the  legislature  was  to  give  the  Courts  an  opportunity  of  look-[732]  ing  into 
the  merits  of  the  consideration,  is  evidently  untenable.  The  nature  of  the  considera- 
tion would  be  brought  before  the  Court  as  well  in  an  action  on  a  promissory  note  or 
bill  of  exchange,  as  in  an  action  on  the  contract.  Besides,  if  the  consideration  is 
legal,  what  is  there  for  the  Court  to  inquire  into,  and  why  in  such  a  case  should  the 
legislature  avoid  the  security  at  all?  We  have  adverted  to  this  section  of  the  statute, 
and  the  authorities  upon  it,  as  they  were  much  pressed  in  the  argument,  though  in 
truth,  in  our  view  of  this  case,  they  do  not  apply  to  the  question  befoi'e  us ;  and  we 
only  think  it  necessary  to  add  on  this  point,  that  whatever  might  have  been  the 
opinion  of  this  Court  as  to  the  true  construction  of  the  clause  in  question,  if  we  had 
been  called  upon  to  balance  the  authority  of  the  earlier  decisions  against  each  other, 
and  to  decide  between  them,  it  is  not  now  necessary  to  do  so.  For  we  think  that 
the  legislature,  in  passing  the  5  &  6  Will.  4,  c.  41,  has  in  fact  pronounced  its  decision 
upon  this  point. 

That  act,  while  it  repeals  so  much  of  the  statute  of  Anne  as  makes  the  securities 
void,  expressly  enacts  that  they  shall  be  deemed  to  have  been  given  on  an  illegal 
consideration  ;  and  it  is  impossible  to  impute  to  the  legislature  an  intention  so  absuixl, 
as  that  the  con.sideration  should  be  good  and  capable  of  being  enforced,  until  some 
security  is  given  for  the  amount,  and  then  that  by  the  giving  of  the  security  the  con- 
sideration should  become  bad. 

We  assume,  therefore,  with  the  defendant,  that  the  statute  of  Anne,  in  connexion 
with  the  5  &  6  Will.  4,  c.  41,  must  be  taken  to  avoid  all  contracts  for  the  paymetit  of 
money  won  at  play.  But  then  the  question  arises,  is  the  contract  which  the  plaintiff' 
here  is  seeking  to  enforce  a  contiact  for  the  payment  of  money  lost  at  play,  within 
the  true  intent  and  meaning  of  the  statute  of  jVnne!  We  think  it  is  not.  One  great 
object  of  the  statutes  of  Charles  II.  and  Anne  (both  of  which  must  be  construed 
together)  was  to  prevent  gaming  on  credit,  and  to  confine  par-[733]-ties  who  were 
playing  for  money  to  such  sums  as  they  should  pay  down  at  the  time  of  the  play. 
Now  we  are  of  opinion,  that  money  deposited  in  the  hands  of  a  stakeholder  before  a 
game  is  played  or  a  race  run,  to  be  handed  over  to  the  winner,  is  precisely  that  sort 
of  transaction  that  the  legislature,  supposing  that  the  parties  were  to  engage  in  play 
at  all,  meant  to  encourage  and  not  to  prohibit.  It  is  in  no  fair  sense  gaming  upon 
credit  or  ticket.  It  is  in  truth  the  only  sort  of  gaming  for  ready  money  which  the 
nature  of  the  case  admits.  The  legislature  most  wisely  thought,  that  they  might 
with  comparative  safety  tru.st  persons  to  play  for  money,  if  payment  of  all  losses  was 
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nmdc  at  tliu  time  ami  on  the  spot,  and  not  deferred  to  a  future  occasion.  The  deposit 
with  the  stakeholder  is  ready-money  payment  in  the  strictest  sense.  All  parties  part 
with  their  money  before  the  game  begins.  The  stakeholder  holds  it  as  agent  for  the 
winner,  and  when  the  winner  is  ascertained  by  the  result  of  the  game,  he  has  a  right 
to  treat  the  stakeholder  as  having  gotten  into  his  hands  money,  which  in  the  result 
of  a  lawful  transaction  turns  out  to  belong  to  him,  the  winner.  The  case  appears  to 
us  to  be  entiicly  out  of  the  mischief  which  this  branch  of  the  statute  was  intended  to 
remedy,  and  not  to  come  within  its  provisions. 

If.thcn,  the  plaintiff'  is  not  within  the  statute  of  Charles  II.  or  the  first  section 
of  the  statute  of  Anne,  is  he  prevented  from  recovering  by  the  second  and  fifth 
sections  of  the  latter  statute,  by  which  the  loser  of  £10  or  upwards  at  any  one  time 
or  sitting  may  recover  it  back,  and  the  winner  of  £10  or  upwards  at  any  one  time  or 
sitting  is  subject  to  heavy  penalties  1 

On  this  part  of  the  case  it  may  be  observed,  that  certainly  here  no  one  has  lost 
£10,  so  that  nothing  could  be  recovered  back  by  the  losers  under  that  branch  of  the 
st^itute.  But  by  the  fifth  section,  it  is  made  highly  penal  to  win  from  any  person  or 
persons  £10  at  any  one  time  or  [734]  sitting ;  and  the  question  is,  whether  the 
plaintifT  recovering  the  money  in  question  in  this  case,  which  exceeds  £10  beyond  the 
money  added  by  way  of  gift,  would  be  liable  to  be  pi-osecuted  as  a  party  who  had 
won  £10  at  one  time.  We  strongly  incline  to  think  he  could  not;  for  though  the 
fifth  section  imposes  the  penalties  on  any  person  winning  £10  from  any  person  or 
persons,  yet,  considering  the  highly  penal  nature  of  the  clause,  and  the  previous  enact- 
ments in  section  2  in  favour  of  the  loser  of  £10,  and  the  corresponding  provisions  in 
the  statute  of  Charles  II.,  we  think  it  very  doubtful  whether  any  person  can  incur 
the  penalty  imposed  on  the  wiimer,  where  there  is  not  a  corresponding  losei-  to  the 
requisite  amount.  It  is  not,  however,  necessary  for  us  expressly  to  flecide  that  point, 
for  here,  it  is  to  be  obseived,  the  action  is  brought  to  recover  deposits  of  two  soits ; 
viz.,  first,  the  stakes  deposited  by  the  parties  engaged  in  the  race,  and  secondly,  a 
sum  of  money  added  by  a  stranger,  by  way  of  premium  or  prize  to  be  run  for.  Now, 
it  is  cleai',  that  since  the  repeal  of  13  Geo.  2,  c.  19,  there  is  nothing  to  prevent  a  race 
for  a  .sum  of  money  not  raised  by  the  parties  themselves  (that  being  in  truth  a  wager), 
but  given  by  way  of  prize  by  a  third  person  desirous  of  encouraging  racing ;  and  as  a 
part  of  the  sum  deposited  with  the  defendant  consists  of  money  so  given,  the  plea  of 
the  defendant  is  clearly  bad,  as  attempting  to  cover  too  much.  Whatever  may  be  the 
right  of  the  wiiuier  as  to  the  subscriptions  of  two  .sovereigns  each,  he  is  certainly, 
on  these  pleadings,  entitled  to  the  £1.5  which  were  given  ultra  the  stakes  by  way  of 
prize ;  and  our  judgment  must  therefore  be  for  the  plaintiff'. 

Judgment  for  the  plaintiff". 

[735]  Briscoe  v.  Hill.  Exch.  of  Pleas.  Dec.  .5,  1842.— To  a  plea  of  set-oft;  the 
plaintiff'  leplied  that  except  as  to  971.  12s.  4d.,  jiarcel  &c.,  he  was  not  at  the 
commencement  of  the  suit,  and  at  the  time  of  plea  pleaded,  indebted  modo  et 
forma,  and  as  to  971.  12s.  4d.,  parcel  &c.,  that  before  the  pleading  of  the  repli- 
cation, the  plaintiff'  had  paid  that  sum  into  Court  in  a  cross  action  brought  against 
him  l)y  the  defendant,  which  sum  the  defendant  took  out  of  Court  in  full  .satis- 
faction &c.,  and  entered  a  nol.  pros,  to  the  rest  of  the  declaration ;  concluding 
with  a  verification  :— Held,  on  special  demurrer,  that  the  replication  was  bad.— 
Semble,  that  where  there  is  a  demurrer  to  two  counts,  or  two  pleas,  one  of  which 
is  bad  and  the  other  good,  the  Court  ought  to  give  judgment  on  the  whole  record, 
according  to  the  truth,  and  not  to  overrule  the  demurrer  as  being  too  large. 

[S.  C.  2  Dowl.  (N.  S.)  .556  ;  12  L.  J.  Ex.  126  ;  7  Jur.  .306.  Referred  to.  South  Eastern 
Ruilwmi  Compantj  v.  Raihmy  Commissioners,  1881,  6  Q.  B.  D.  605  ;  3  Ry.  &  Can. 
Tr.  Cas.  521.]  .  .       h,  ,         ;> 

Debt  on  simple  oontiact. 

The  defendant  pleaded,  first,  nunquam  indebitatus  ;  secondly,  a  set-oft'  in  the  usual 
form,  for  £400  foi'  goods  sold  and  delivered,  work  and  labour  and  materials,  and  money 
due  on  an  account  stated ;  which  said  sum  of  money  in  which  the  plaintilf  was  and  is 
so  indebted  as  aforesaid,  exceeds  the  said  debt  due  and  owing  from  the  defendant  to 
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the  plaintiff,  and  the  damages  by  the  plaintiff  sustained  on  occasion  of  the  detention 
thereof,  as  in  the  dechiration  mentioned,  &i^. ;  concluding  in  the  usual  form  of  a  plea 
of  set-otf. 

Replication  to  the  plea  of  set-oft',  that,  except  as  to  the  sum  of  971.  12s.  4d.  parcel 
of  the  said  monies  sought  to  be  set-off  by  the  defendant  in  the  said  second  plea,  ho 
the  plaintiff'  was  not  at  the  time  of  the  commencement  of  this  suit,  and  at  the  time 
of  the  pleading  the  said  second  plea,  indebted  to  the  defendant  in  manner  and  form, 
&c.,  concluding  to  the  country.  And  as  to  the  said  sum  of  971.  Tis.  4(1,  parcel  as 
aforesaid,  the  plaintiff'  says,  that  though  true  it  is  that  he  the  plaintiff',  before  and  at 
the  time  of  the  commencement  of  this  suit,  and  from  thence  until  and  at  the  time  of 
pleading  the  said  second  plea,  was  indebted  to  the  defendant  in  the  said  sum  of 
971.  l"2s.  4d.,  parcel  of  the  said  money  by  the  defendant  in  his  said  plea  mentioned 
and  thereby  sought  to  be  set  oft';  yet  the  plaintiff'  says,  that  heretofore  and  after  the 
accruing  of  the  said  causes  of  set-off',  so  far  as  they  relate  to  the  said  sum  of  971. 
12s.  4d.  parcel  as  aforesaid,  and  before  the  pleading  of  this  replication,  to  wit,  on  the 
22nd  day  of  April,  1842,  the  now  defendant  issued  a  certain  writ  of  summons  out  of 
the  Court  of  our  Lady  the  now  Queen,  before  the  Barons  of  her  Exchequer  at  West- 
minster, and  directed  to  the  now  plaintiff',  whereby  our  said  Lady  the  Queen  com- 
manded the  now  plaintiff^,  that,  within  eight  days  after  the  [736]  sei'vice  of  the  said 
writ,  &c.,  he  should  cause  an  appearance  to  be  entered  for  him  in  the  said  Court,  in 
an  action  of  debt  at  the  suit  of  the  now  defendant,  and  which  same  writ  was  indorsed 
as  follows  : — "  The  plaintiff'  claims  1 1 71.  12s.  lOd.  for  debt,  and  21.  4s.  4d.  for  costs  ; " 
and  the  said  now  plaintiff'  thereupon  afterwards,  to  wit,  on  the  2nd  May  in  the  year 
aforesaid,  in  due  time  and  manner  did  duly  cause  an  appearance  to  be  entered  for  him 
&c  ,  as  by  the  record  &c. ;  and  the  now  plaintiff  further  says,  that  the  said  writ  so 
issued  on  the  22nd  April  as  aforesaid,  was  issued  and  prosecuted  by  the  now  defen- 
dant for  the  recovery  of  a  certain  sum  then  claimed  by  him  to  be  due  and  owing  to 
him  from  the  now  plaintiff,  to  wit,  the  sum  of  1171.  12s.  lOd.,  which  included  the 
said  sum  of  971.  12s.  4d.  parcel  as  aforesaid,  which  last-mentioned  sum  was,  at  the 
time  of  the  commencement  of  the  said  suit  by  the  now  defendant,  actually'  due  and 
owing  from  the  now  plaintiff  to  the  now  defendant,  and  in  arrear  and  unpaid.  The 
replication  then  went  on  to  allege,  that  the  now  plaintiff  having  so  entered  an  appear- 
ance, &c.,  the  now  defendant  afterwards,  and  before  the  pleading  of  this  replication,  and 
before  the  now  defendant  pleaded  in  this  action,  to  wit,  on  the  2nd  May,  in  the 
year  &c  aforesaid,  declared  against  the  now  plaintiff  in  the  said  suit,  in  debt  for 
£200  for  goods  sold  and  delivered,  in  a  like  sum  for  work  and  labour,  and  in  a  like 
sum  for  money  due  on  account  stated.  It  then  averied  the  identity  of  the  sum  of 
971.  12s.  4d.,  parcel  of  the  money  sought  to  be  set  off'  in  the  plea,  with  the  like  sum, 
parcel  of  the  debt  in  the  declaration  in  the  former  action  ;  and  went  on  to  state, 
that  after  the  now  defendant  had  so  declared  against  the  now  plaintiff  as  afore- 
said, and  after  the  now  defendant  had  pleaded  the  second  plea  in  this  action,  and 
before  the  pleading  of  this  replication,  to  wit,  on  the  3rd  July,  1S42,  the  now 
plaintiff'  plearled  to  the  said  action  :  first,  e.Ycept  as  to  the  sum  of  971.  12s.  4d.  parcel 
&c.,  nunquam  indebitatus ;  secondly,  [737]  as  to  £4.5,  parcel  &c.,  and  other  than  the 
said  sum  of  971.  12s.  4d.,  accord  and  .satisfaction;  thirdly,  as  to  £1.5,  further  parcel 
&c  ,  and  other  than  the  said  sums  of  971.  12s.  4d.  and  £45,  payment  before  action 
brought;  and  lastly,  as  to  971.  12s.  4d.,  payment  into  Court.  The  replication  then 
averred  the  identity  of  this  last-mentioned  sum  with  the  sum  of  971  12s.  4d.  parcel 
of  the  money  sought  to  be  set  off  in  the  present  action,  and  alleged  that  the  now 
defendant,  before  the  pleading  of  this  replication,  replied  to  the  above  pleas  of  the 
now  plaintiff',  by  taking  the  sum  of  971.  12s  4d.  out  of  Court,  in  full  satisfaction 
Sic,  and  entering  a  nolle  prosequi  to  the  rest  of  the  declaration  :  and  aven-ed  the 
identity  of  the  sum  of  971.  12s.  4d.,  so  taken  out  of  Court  in  full  satisfaction  &c.  with 
the  like  sum  now  sought  to  be  set  off,  and  that  the  plaintiff^  never  was  indebted  to  the 
now  defendant  to  a  greater  amount  than  the  said  sum  of  971.  12s.  4d.  in  respect  of 
the  cause  of  action  in  the  introductory  part  of  the  last-mentioned  plea;  concluding 
with  a  verification. 

Special  demurrer,  and  joinder  in  demurrer. 

J.  Henderson,  in  support  of  the  demurrer.  The  replication  admits  that  the  set-oflf 
was  an  answer  to  the  action  at  the  time  of  the  plea  being  pleaded  ;  but  the  plaintiff 
seeks  to  avoid  its  effect  by  something  in  the  nature  of  a  replication  puis  darrein 
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coiitimiiinco.  But  supposing  that  such  a  replication  might  be  good,  if  pleaded  against 
the  furthei-  maintenance  of  a  set  oti;  it  cannot  be  pleaded  generally  in  answer  to  a  plea 
in  bar  of  the  action,  so  as  to  reuder  the  defendant  liable  to  costs  in  respect  of  a  plea 
which  was  cli'cctnal  when  it  was  pleaded.  In  Evans  v.  Prosser  (3  T.  R.  186),  the 
defendant  had  pleaded  a  set-off,  and  it  was  held  to  be  no  answer  to  that  plea  that  he 
had  brought  an  action  against  the  plaintiff"  for  the  same  sum,  and  that  the  plaintiff 
had  paid'"tii.il  [738]  sunrinto  Court.  In  Bashrville  v.  Brmvn  (2  Burr.  1229  ;  1  W.  Bl. 
29;i),  it  was  held  that  a  defendant  might  set  off  a  verdict  recovered  by  him  against 
the  plaintill'  in  another  action.  Here,  what  the  defendant  has  stated,  and  the  plaintiff 
has  admitted,  shews  that  the  action  ought  not  to  have  been  brought  at  all.  In  Knihhs 
V.  //<;//  (Peake's  N.  P.  C.  27G),  it  was  held  to  be  no  objection  to  a  set-off  of  a  debt, 
that  the  defendant  had  commenced  an  action  for  the  recovery  of  that  debt  before  the 
plaintiffs  cause  of  action  accrued.  [Parke,  B.  Those  cases  proceed  on  the  authoi'ity 
of  Und-'-rville  v.  Brown,  which  is  no  authority  on  this  point,  because  there  there  was 
no  plea  of  set-off.  This  replication  is  like  a  plea  in  bar  to  the  further  maintenance  of 
a  cross  action,  on  the  ground  that  since  the  commencement  of  the  suit,  the  debt 
mentioned  in  the  plea  oi  set-off  has  been  paid,  and  consequently  that  the  plaintiff  is 
entitled  to  recover  the  amount  he  claims.  The  meaning  of  a  plea  of  set-off  is,  that 
the  plaintiff  was  and  still  is  indebted  to  the  defendant  in  a  larger  amount  than  his 
demand  against  the  defendant,  and  in  order  to  make  that  defence  available,  it  should 
be  equally  true  at  the  time  of  the  trial  as  at  the  time  of  pleading.  Before  the  new 
rules,  the  same  question  might  have  been  raised ;  for  in  answer  to  the  proof  of  a 
set-off  undei-  a  notice,  the  plaintiff  might  have  shewn  that  it  was  since  discharged  by 
pajmient.] 

Then,  secondly,  the  replication  is  wrong  in  form.  A  plea  of  set-off  is  one  entire 
proposition,  laising  a  single  issue,  namely,  that  there  is  due  to  the  defendant  from  the 
plaintiff  a  greater  sum  than  is  due  from  the  defendant  to  the  plaintiff.  The  plaintiff 
ought  to  have  replied  to  the  whole  in  one  replication.  This  replication  is  improperly 
divided  into  two  parts.  He  should,  at  least,  have  alleged  that  the  residue  of  the 
set-off  did  not  exceed  the  debt  and  damages  claimed  in  the  declaration,  and  concluded 
with  a  verification.  A  verdict  for  the  defendant  on  the  issue  [739]  taken  by  the 
plaintiff  as  to  the  residue  would  not  avail  the  defendant,  because  it  would  not  appear 
that  such  residue  (that  is,  the  amount  beyond  the  971.  12s.  4d.)  exceeded  the  debt 
and  damages  claimed  in  the  declaration. 

Crompton,  contra.  If  either  branch  of  the  replication  be  good,  the  plaintiff  is 
entitled  to  judgment,  as  the  demurrer  to  the  whole  is  too  large.  In  Dow^hnd  v. 
Thompson  (2  W.  Bl.  910),  it  was  held  that  two  parts  of  a  plea  of  set-oft'  are  like  two 
counts  in  a  declaration  ;  so  that  if  either  be  good,  a  general  demurrer  to  the  whole  is 
bad.  Virian  v.  Jenkin  (3  Ad.  &  Ell.  741  ;  5  Kev.  &  Man.  14)  shews  that  the  plaintiff 
is  entitled  to  divide  the  plea,  and  to  reply  separately  to  different  parts  of  it.  But 
both  parts  of  the  replication  are  good.  It  fii'st  makes  the  amount  of  971.  12s.  4d.  a 
material  question,  to  which  it  gives  a  complete  answer  by  shewing  satisfaction  ;  and 
as  t«  the  residue,  it  tenders  an  issue  to  the  country,  to  which  the  defendant  has  only 
to  add  the  similiter.  [Parke,  B.  The  objection  is,  that  the  defendant  has  not  alleged 
that  the  residue  of  the  set-off,  exclusive  of  the  971.  12s.  4d.,  is  sufficient  to  overtop 
the  plaintiff's  demand ;  you  conclude  to  the  country,  as  if  that  fact  had  been  averred 
in  the  plea,  which  it  is  not.  If  you  had  replied  nunquam  indebitatus  beyond 
971.  12s.  4d.,  and  as  to  that  sum  pleaded  satisfaction,  your  replication  might  be  good ; 
for  nunquam  indebitatus  to  a  plea  of  set-off'  means,  either  that  the  defendant  has  no 
cro.ss  demand  against  the  plaintiff'  at  all,  or  if  he  has,  that  it  does  not  overtop  or  equal 
the  plaintill's  claim.  Now  the  replication  and  plea  here  do  not  mean  the  same  thing. 
The  plea  says,  that,  including  the  sum  of  971.  12s.  4d.,  the  defendant  has  a  claim 
against  the  plaintiff  equal  to  the  plaintiff's  demand  against  him  ;  the  replication  says, 
that  the  balance  after  deducting  971.  12s.  4d.  is  not  sufficient  to  meet  that  [740] 
demand.  The  defendant  never  said  it  was  ;  it  is  altogether  a  new  proposition,  which 
he  ought  to  have  had  an  opportunity  of  answering.  As  the  record  now  stands,  if  it 
were  to  appear  that  one  farthing  weie  due  from  the  plaintiff'  to  the  defendant  beyond 
971.  12s.  4d.,  the  issue  would  be  found  against  the  plaintiff,  although  on  the  whole 
plea  he  would  be  entitled  to  a  verdict.]  The  plaintiff,  by  thus  replying,  has  made 
the  actual  amount  material.  Pleas  of  set-off  are  to  be  taken  as  divisible,  so  that  if 
the  other  pleas  on  the  record,  taken  in  connexion  with  a  portion  of  a  plea  of  set-off  or 
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payment,  will  cover  the  whole  cause  of  action  in  the  declaration,  the  defendant  will 
be  entitled  to  the  general  verdict. 

Parke,  B.  We  think  the  replication  is  clearl}'  bad,  in  separating  the  two  parts 
of  this  plea  in  the  manner  it  has  done.  If  the  intention  of  the  plaintiff  were  to  deny 
that  more  than  971.  12s.  4d.  was  due  to  the  defendant  at  any  time,  he  ought  to  have 
framed  his  replication  in  such  a  way  as  to  give  the  defendant  an  opportunity  of 
answering  that  allegation.  On  the  record  as  it  now  stands,  there  is  no  averment  on 
the  part  of  the  defendant  that  the  monies  in  the  plea,  exclusive  of  the  sum  of 
971.  12s.  4d.,  are  sufficient  to  meet  the  plaintifT's  demand.  The  plaintiff  has  replied 
as  if  that  fact  were  alleged  in  the  plea,  and  therefore  the  replication  is  bad,  inasmuch 
as  there  is  no  affirmative  allegation  on  the  one  side  met  by  an  express  negative  on  the 
other.  The  plaintifl'  may  have  leave  to  amend,  if  he  is  desirous  of  trying  the  question 
raised  by  the  other  part  of  the  replication  ;  but  it  seems  to  me  a  question  of  costs 
only.  With  respect  to  the  subject  of  a  demurrer  lieing  too  large,  there  is  a  very 
learned  note  of  my  Brother  Manning  to  the  case  of  Ilinde  v.  Gray  (1  Man.  &  G.  201, 
note  (((),  [741]  which,  in  my  opinion,  is  entitled  to  considerable  weight.  He  states 
the  modern  practice,  as  to  overruling  demurrers  as  being  too  large,  to  have  been 
imported  from  courts  of  equity.  There  had  been  formerly  cases  in  the  Court  of 
Queen's  Bench,  and  also  in  the  Court  of  Common  Pleas,  where  demurrers  had  been 
said  to  be  overruled  as  being  too  large  ;  which  have  been  followed  by  subsequent 
decisions  in  this  Court.  The  question  is,  is  that  practice  right  or  not,  or  ought  not 
the  Court  on  such  demurrer  to  give  judgment  on  the  whole  record,  according  to  the 
truth  1  I  think  the  observations  in  that  note  are  entitled  to  considerable  weight,  and 
I  am  inclined  to  think  the  practice  has  been  wrong,  and  that  judgment  on  demurrer 
should  be  given  on  the  whole  record  according  to  the  truth.  Take  for  instance  the 
case  of  a  general  demurrer  to  two  counts,  one  of  which  is  good  and  the  other  bad,  the 
plaintift"  ought  to  have  judgment  on  the  good  count,  and  not  on  the  other:  in  short, 
the  Court  should  look  at  the  whole  record,  and  see  what  is  the  proper  judgment  to 
give  upon  the  whole.  If  that  be  not  done,  considerable  difficulty  may  arise  in  the 
assessment  of  damages. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  defendant. 

[742]  The  Constables  and  Burgesses  of  the  Township  of  Chorlton-upon- 
Medlock  v.  Walker.  Exch.  of  Pleas.  Dec.  5,  1842. — By  a  local  act  of  Parlia- 
ment, commissioners  were  authorized  to  pave  and  cleanse  certain  streets,  squares, 
&c.,  within  a  township,  and  to  charge  the  expenses  upon  "  the  owners  of  buildings, 
ground,  or  land  within  or  adjoining  the  said  streets,  squares,"  &c.  :  Provided, 
that  if  certain  sewers  required  enlarging,  "the  owners  of  houses,  buildings,  Iand.s, 
grounds,  or  hereditaments,"  should  pay  only  a  certain  proportion  of  the  expense. 
B.,  a  clergyman,  being  desirous  of  building  a  church,  and  setting  out  a  churchyard, 
purchased  a  plot  of  ground,  which  was  conveyed  to  T.  and  0.,as  trustees  for  that 
purpose,  and  the  church  and  church^'ard  having  been  built  and  set  out  accordingly 
were  duly  consecrated.  By  the  deed  of  consecration,  the  right  of  letting  or 
otherwise  disposing  of  the  pews,  vaults,  and  graves  in  the  church  and  churchj'ard 
was  reserved  to  B.  The  church  and  churchyard  adjoined  a  street  which  had 
been  paved  by  the  commissioners.  B.  conveyed  to  the  defendant  in  fee,  by  way 
of  mortgage,  the  pews  and  vaults  in  and  under  the  church  remaining  unsold,  and 
so  much  of  the  churchyards  as  had  not  been  sold,  together  with  the  rent,  pensions, 
stipends,  &c.,  thereunto  belonging.  The  defendant  received  the  rents  and  profits 
arising  from  the  pews,  vaults,  and  graves  in  the  church  and  churchyard,  and 
appropriated  the  same  in  part  satisfaction  of  his  debt. — Held,  that  the  defendant 
was  not  liable  to  be  charged,  as  he  was  not  "  the  owner  of  buildings,  ground,  or 
land,"  within  the  meaning  of  the  local  act. 

[S.  C.  12L.  J.  Ex.  88.] 

This  was  an  action  of  debt,  which  came  on  to  be  tried  before  Rolfe,  B.,  at  the 
Liverpool  Spring  Assizes,  1842,  when  a  verdict  was  found  for  the  plaintiffs  by  consent 
for  3391.  17s.  4Jd.,  subject  to  the  opinion  of  the  Court  upon  the  following  case  : — 

The  action  was  brought  to   recover  3391.   17s.  4.',d.  from  the  defendant,  as  his 
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proportion  of  the  charges  payable  for  paving  and  cleansing  Ormond  Street,  in  the 
township  of  Chorlton-upon-Medlock,  in  the  parish  of  Manchester,  in  alleged  pursuance 
of  the  Stat.  2  Will.  4,  c.  xc,  intituled  "  An  Act  for  improving  and  regulating  the 
Township  uf  Chorlton-upoii-Modlock,  in  the  County  of  Lancaster."  Ormond  Street, 
and  three  other  streets  within  the  said  township,  form  nearly  a  square,  enclosing  and 
a(ljt)ining  the  churchyard  of  All  Saints  Church,  which  is  built  in  the  centre  of  the 
eluu-chvard,  tlie'churchyard  being  separated  from  the  street  by  iron  palisades.  Ormond 
Street  had  been  laid  out  and  made,  and  had  buildings  and  enclosed  places  at  its  sides, 
but  had  not,  before  it  was  paved,  .tc,  by  the  plaintiffs,  been  paved,  flagged,  or  put 
into  good  order  &c.  within  the  meaning  of  the  act.  The  owners  and  occupieis  of  the 
adjoining  premises  having  received  notice  to  level  the  said  street,  and  having  omitted 
to  do  so,  the  plaintifl's  caused  the  same  to  be  paved  and  flagged,  and  brought  the 
present  action  to  recover  from  the  defendant  his  proportion  of  the  charges. 

[743]  The  plaintifl's  contended,  that  the  defendant  was  liable  by  virtue  of  the 
local  act,  section  82,  as  being  in  possession  of  the  church  and  churchyard,  and  the 
pews,  seats,  and  vaults  in  or  under  the  church,  and  also  all  the  glebe-lands,  buildings, 
rents,  stipends,  pensions,  perquisites,  and  emoluments  of  and  belonging  to  the  benefice 
and  living  of  the  .said  church  and  churchyard,  as  mortgagee  thereof.  In  1819,  the 
Kev.  E.  Burton,  being  desirous  of  building  a  church,  purchased  the  plot  which  is  now 
the  site  of  the  church  and  churchyard,  and  the  same  was  conveyed  to  him  by  lease 
and  release,  for  life,  remainder  to  the  defendant  in  trust  for  him,  leraainder  to  Burton 
in  fee.  Mr.  Burton  covenanted  not  to  build  anything  thereon  except  a  church,  and 
to  appropriate  the  remainder  to  a  cemetery.  By  indentures  made  between  the  Kev. 
II.  Burton  of  the  first  part,  the  defendant  of  the  second  part,  the  Bishop  of  Chester 
of  the  third  part,  and  Mr.  Todd  and  Mr.  Orford  of  the  fourth  part,  the  plot  was  con- 
veyed to  the  latter  persons  upon  trust  that  they  would  erect  a  church,  and  procure 
the  same  and  the  churchyard  to  be  consecrated  according  to  the  rites  and  u.sages  of 
the  Church  of  England.  In  1820  the  church  was  completed,  and  with  the  churchyard 
was  duly  consecrated.  Part  of  the  churchyard  was  appropriated  to  the  poor,  who 
were  buried  therein  without  any  charge  beyond  the  surplice  fees.  The  deed  of 
consecration  reserved  to  Burton  the  right  of  letting  or  otherwise  disposing  of  the  pews, 
seats,  and  vaults  in  the  church,  and  the  vaults  and  graves  in  the  churchyard. 

In  1829  Burton  conveyed,  by  way  of  mortgage,  to  a  Miss  Orred,  the  rents  issuing 
from  the  pews,  seats,  vaults,  and  graves  in  the  churchyard,  together  with  the  pew.s, 
seats,  vaults,  &c.,  and  so  much  of  the  churchyard  as  remained  unsold.  In  18.32  he 
made  a  second  mortgage  to  the  defendant,  and  thereby  granted  to  him  in  fee  the 
pews,  .seats,  and  vaults  in  or  under  the  church  then  remaining  unsold,  and  so  much 
of  the  churchyard  as  had  [744]  not  been  sold,  together  with  the  glebe-lands,  buildings, 
rents,  stipends,  pensions,  per(|uisites,  and  emoluments  of  or  belonging  to  the  benefice 
or  living  of  the  said  church  and  churchyard,  subject  to  the  mortgage  to  Miss  Orred. 
The  defendant  having  made  an  arrangement  with  Miss  Orred  for  discharging  her 
mortgage,  received  the  rents  and  profits  arising  from  the  church  and  from  the  burial- 
ground  in  the  churchyard,  and,  after  making  certain  disbursements  and  allowances  to 
Mr.  Burton  and  others,  and  certain  payments  to  Miss  Orred,  retained  the  remainder 
in  part  satisfaction  of  his  own  mortgage,  which  still  remained  unsatisfied. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  defendant  was  liable 
to  the  plaintiffs  for  the  said  demand  in  respect  of  his  interest  or  po.ssession  of  the  said 
church  or  churchyard,  or  either  of  them,  under  the  circumstances  above  mentioned. 

The  point  marked  for  argument  on  the  part  of  the  plaintifis  was,  that  the  defen- 
dant is  the  mortgagee  in  possession  within  the  true  intent  and  meaning  of  the  27th 
section  of  2  Will.  4,  c  xc,  and  as  such  liable  to  this  action. 

Martin,  for  the  plaintiifs.  The  question  in  this  case  turns  principally  upon  the 
construction  to  be  put  upon  the  82nd  section  of  the  local  act  2  Will.  1,  c.  xc,  which 
empowers  the  commissioners  appointed  under  it  to  cause  "  all  such  of  the  present  and 
futuie  streets,  squares,  places,  &c.  situate  within  the  township  of  Chorlton-upon- 
Medlock,  which  then  were  or  thereaftei'  should  be  laid  out  and  made,  but  not  paved, 
flagged,  cleansed,  &c.  or  any  part  or  portion  thereof  which  should  have  any  buildings, 
tenements,  yards,  or  inclosed  places,  except  such  as  are  used  only  as  arable,  meadow, 
or  pasture  land,  whether  the  same  should  be  in  a  continuous  line  or  not,  at  the  side  or 
respective  sides  thereof,  to  the  extent  of  one-half  part  of  the  whole  of  such  streets, 
&c.,  to  be  paved,   flagged,   soughed,   drained,   cleansed,   repaired,  [745]  completed. 
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amended,  and  put  into  good  order  in  such  manner  as  to  the  commissioners  should 
seem  meet ;  and  the  charges  and  expenses  attending  or  in  any  manner  relating  to 
such   new  pavements,   flaggings,  &c.  &c.  shall   be  paid  and  reimbursed  to  the  said 
commissioners  by  the  owners  of  the  houses,  buildings,   ground,   or  land  within  or 
adjoining  the  said  streets,  squares,  places,  &c.  so  to  be  new  paved,  &c.,  each  such 
owner  paying  an  equal  share  or  proportion  thereof,  according  as  such  new  pavements  (fee. 
are,  is,  or  shall  be  either  before,  behind,  or  at  the  side  or  corners  of  his,  her,  or  their 
house  or  houses,  buildings,  ground  or  land  ;  and  such  portions  of  the  costs,  charges 
and  expenses  &e.  shall  and  may  be  charged  to  such  owners  in  such  proportion  as  the 
commissioners  shall  consider  fair  and  reasonable  ;  "  and  it  provided,  that  if  such  owner 
should  at  any  time  refuse  to  pay  such  charges  and  expenses  when  required,  the  same 
should  and  might  be  levied  by  distress,  or  it  should  be  left  for  the  commissioners  to 
recover  such  charges  and   expenses  from    every  such    owner  by  action  at  law  &c. 
"  Provided  nevertheless,  that  in  all  cases  where  the  said  commissioners  shall  require 
any  main  sewer  to  be  made  deeper  or  of  greater  dimensions  than  shall  be  necessary 
for  the  sufficient  draining  of  any  such  street  &c.,  the  owners  of  houses,   buildings, 
lands,  grounds  or  hereditaments  therein  or  adjoining  thereto,  shall  not  be  required  to 
pay  more  than  such  of  the  expenses  of  making  such  main  sewer  as  would  be  necessai-y 
for  that  purpose  ;    and  the  additional  expenses  incurred  by  making  such  larger  or 
deeper  sewer  shall  be  borne  by  the  said  commissioners,  and  paid  out  of  the  rates  to  be 
levied  by  the  authority  of  this  act."     Under  that  section,  the  owner  of  any  property 
adjoining  the  street  which  does  not  come  within  the  exception  of  arable,  meadow,  or 
pasture  land,  is  liable  to  be  rated.     The  woi'd  "  hereditaments,"  introduced  into  the 
proviso  at  the  end  of  this  section,  should  be  read  in  conjunction  with  the  words 
"  buildings,  ground  or  land,"  in  the  enacting  part  of  it.     It  [746]  is  perfectly  clear 
that  the  intention  of  the  act  was  to  charge  the  owners  of  all  property  adjoining  the 
street,  with  the  exception  of  what  is  expressly  excepted,  with  the  repairs  of  the  street. 
It  is  property  divided  into  three  heads,  lands,  tenements,  and  hereditaments,  and  the 
latter  word  includes  property  whether  corporeal  or  incorporeal.      The  definition  of 
"  hereditaments,"  in  the  Termes  de  la  Ley,  is  thus  given  :  "  Hereditaments  signify  all 
such  things,  whether  corporeal  or  incorporeal,  which  a  man  may  leave  to  him  and  his 
heirs  by  way  of  inheritance,  and  which,  if  they  be  not  otherwise  bequeathed,  come  to 
him  which  is  next  of  blood,  and  not  to  executors  or  administrators  as  chattels  do:" 
which  is  entirely  conformable  to  what  is  said  in  Co.  Lit.  6  a.      That  this  property  has 
been   treated  as  a  freehold  is  clear,   from  its   having  been  conveyed  by  lease  and 
release.      This  is  an   inherittmce  in  the  land,   not  a  mere  equitable  right,  but  an 
hereditament,  and  if  so,  it  is  within  the  82nd  section.     The  defendant  is  the  owner  of 
the  church,  churchyard,  pews,  and  vaults,  and  receives  the  profits  from  them,  and  as 
such  is  liable  to  be  rated.     The  word  "owner"  is  not  here  to  be  taken  in  its  strictest 
sense,  as  meaning  the  owner  of  the  fee,  but  the  owner  for  the  time  being.     [Parke,  B. 
If  the  premises  are  unoccupied,  the  notice  is  to  be  placed  upon  the  door.     How  would 
you  give  notice  in  a  case  like  this?]     Notice  must  be  given  to  the  person  who  is  in 
receipt  of  the  rents  and  profits.     In  Les/cr  v.  Lohlci/  (7  Ad.  &  Ell.  124),  where  trustees 
under  a  turnpike  act  were  authorized  to  enter  upon  and  take  certain  lands,  making 
satisfaction  to  the  owners  or  proprietors  thereof,  it  was  held  that  the  words  owners  or 
proprietors  included  tenants  for  terms  of  years.     In  that  case,  Littledale,  J.,  says, 
"  These  words  [owners  or  proprietors]  are  not  legal  terms,  but  they  must  be  under- 
stood from  their  ordinary  use.     I  do  not  see  that  '  owners  '  necessarily  [747]  mean  the 
tenant  in  fee-simple.     In  common  sense,  one  would  ask.  Where  is  the  landl     Who  has 
the  beneficial  rent?     If  there  be  a  nominal  rent,  how  can  the  tenant  in  fee-simple  be 
the  owner  ?     Suppose  there  were  a  lease  for  ninety-nine  years,  with  no  rent  reserved  ; 
in   common   sense   3'ou   would   call  the  lessee  the  owner.      The  word   '  owner '  has 
therefore  no  definite  meaning."     These  words  used  in  acts  of  Parliament  are  to  be 
taken  in  their  ordinary  and  popular  sense.     In  Tibhits  v.   Yorke  (5  B.  &  Ad.   605), 
where  the  salary  of  a  clerk  was  directed  by  an  act  of  Parliament  to  be  paid  by  the 
"  propiietors  "  of  tolls,  it  was  held,  that  a  trustee  of  the  tolls  for  the  payment  of  debts, 
having   entered    into   receipt   of   the    tolls,   appointed    a   collector,   and  represented 
himself  to  the  commissioners  as  a  mortgagee  of  them,  was  liable  to  the  payment  of 
the  salary.     So,  in  Regma  v.  St.  Maiiin's-in-the- Fields  (2  G.  &  D.  426),  where  a  local 
act  directed  a  rate  to  be  laid  on  all  persons  holding  or  occupying  any  lands,  "  liuildings, 
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tonements,  or  herediUmeuts,"  it  was  held,  that  the  lessee  of  a  private  box  in  Drury 
Lane  Theatre  was  liable  to  be  rated.  This  act  ought  to  be  so  read  as  if  the  word 
"hercditJinieiils"  had  been  used  in  the  first  part  of  the  S2nd  section,  for  it  is  used  in 
the  proviso,  and  it  is  plain  that  it  must  have  been  omitted  by  accident.  The  proviso 
shews  that  the  word  "hereditaments"  is  to  be  applied  to  every  thing  contained  in  the 
section.  That  word  is  used  also  in  the  following  section,  (the  83rd),  which  provides 
that  notice  is  to  be  given  to  the  owners  and  occupiers  of  the  buildings,  lands,  grounds, 
or  hereditaments,  within  or  adjoining  to  the  said  streets  &c.,  requiring  them  to  pa^e, 
itc.  the  same  before  it  is  done  by  the  commissioners.  It  is  used  also  in  the  S7th 
section,  which  provides  that,  in  all  cases  where  houses,  buildings,  tenements,  grounds, 
lands,  or  other  hereditaments  are  held  upon  leases  for  lives  perpetually  renewa-[748]- 
ble,  or  for  the  term  of  ninety-nine  years,  or  any  longer  term,  whereof  twenty  shall  be 
unexpired,  or  shall  be  in  the  possession  of  any  mortgagee,  the  party  so  holding  and 
such  mortgagee  shall  be  deemed  and  taken  to  be  the  owner  of  such  premises  for  the 
purposes  of  this  act.  This,  it  is  submitted,  shews  that  in  the  first  part  of  the  82nd 
section  the  word  "  hereditaments  "  was  omitted  by  mistake.  This  is  a  most  profitable 
interest  in  land,  for  the  defendant  is  in  the  possession  and  receipt  of  profits  exceeding 
£.500  a-year.  He  is  therefore  liable,  and  not  the  trustees.  [Parke,  B.  Must  not  the 
trustees  be  liable  unless  they  have  transferred  the  property  to  some  one  who  is  the 
owner?  The  statute  does  not  say  beneficial  owner.]  Here  there  has  been  an  adverse 
posses.sion  of  twenty  years.  The  defendant  is  the  person  in  possession  of  this  land 
and  building,  so  as  to  be  liable  to  this  rate. 

Cowling,  eontn\.  This  case  depends  mainly  on  the  construction  to  be  put  upon 
the  82nd  section  of  the  act,  which  not  being  an  act  for  raising  money  for  necessary 
purposes,  as  a  poor  rate,  but  for  providing  conveniences  unknown  to  the  common  law, 
must  be  construed  strictly ;  and  the  presumption  would  be,  that  the  legislature,  in 
passing  the  act,  intended  the  rate  to  be  charged  on  the  owners  of  such  property  alone 
as  was  benefited  in  consequence.  It  is,  therefore,  immaterial  to  consider  whether  the 
poor-rate  could  be  imposed  on  the  church.  This  view  of  the  subject  was  taken  in 
Hex  V.  The  Manchester  and  Salford  JFatencorks  Company  (1  B.  &  Cr.  630  ;  3  D.  &  R.  20). 
There,  an  act  for  cleansing,  lighting,  watching  and  regulating  the  streets  of  the  town 
of  Manchester  and  Salford,  authorized  the  commissioners  to  ascertain  the  sum  to  be 
raised  by  rates  on  the  inhabitants  of  the  township,  and  to  raise  such  sum  by  assess- 
ment upon  the  tenants  and  occupiers  of  all  messuages,  houses,  &c.,  and  other  buildings, 
[749]  gardens  or  garden  ground,  and  other  tenements  in  the  township ;  and  it  was 
held  that  under  that  act  the  trunks,  pipes,  and  other  apparatus  of  the  Water  Company, 
did  not  constitute  a  "  tenement "  within  the  meaning  of  the  act,  though  it  was  admitted 
the  company  would  have  been  rateable  to  the  relief  of  the  poor  under  the  stat.  43 
Eliz.  as  the  occupiers  of  land.  And  Bayley,  J.,  in  delivering  the  judgment  of  the 
Court,  says,  •'  The  omission  to  use  the  obvious  and  general  word  '  lands,'  and  yet 
introducing  '  gardens  and  garden  grounds,'  implies  that  '  lands '  in  general  were  not 
intended  to  be  rated.  The  object  of  the  act  was  to  give  security  and  accommodation 
to  the  residents  and  to  their  property.  The  inhabited  houses  and  everything  that 
was  connected  with  residence  or  trade,  as  they  were  to  have  the  advantage,  were  to 
be  liable  to  the  charge."  In  fact  some  inference  may  be  drawn  from  the  legislature 
having,  by  a  nearly  contemporaneous  act,  3  &  4  Will.  4,  c.  30,  exempted  all  ijhurches 
from  poor-rates,  that  it  could  not  be  their  intention  that  they  should  remain  liable  to 
a  charge  like  the  present.  It  should  be  borne  in  mind  that  this  being  an  improve- 
ment act,  and  the  object  being  to  rate  property  for  the  sake  of  procuring  advantages 
in  a  certain  district,  to  rate  the  church  would  be  to  rate  the  result,  instead  of  rating 
the  fund  or  means  for  producing  that  result ;  and  it  would  be  at  least  as  reasonable 
to  rate  the  streets  when  improved  by  paving,  &e.  as  the  church,  which  is,  perhaps,  the 
greatest  of  the  benefits  conferred  on  the  district.  It  may  be  admitted  that  the  words 
used  in  the  82nd  section  are  to  be  read  in  their  ordinary  and  popular,  and  not  in  their 
strict  legal  sense  ;  for  the  commissioners  who  are  to  carry  the  act  into  execution,  are 
to  be  taken  promiscuously  from  the  district  (see  s.  6) ;  but  so  reading  them,  the  words 
"bui  dnigs,  ground,  or  land,"  cannot  be  construed  to  apply  to  a  church.  If  the  word 
"buildnig  '  means  a  church,  how  is  the  notice  required  by  the  83rd  section  to  be 
given?  The  108th  section  requires  "houses  and  buildings'"  to  be  [750]  numbered. 
Now,  can  it  be  said  that  this  church  is  to  be  numbered  1  If  you  follow  the  words 
"houses  and  buildings"  as  used  in  other  sections,  it  will  be  seen  that  the  legislature 
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did  not  intend  to  include  a  church.  It  was  only  intended  that  property  should  be 
rated  which  was  capable  of  occupation,  and  beneficially  so,  in  the  ordinary  sense,  that 
is,  in  a  temporal  view,  as  by  yielding  rent,  &c.  Thus  the  83rd  section  requires  notice 
to  be  given  to  the  owners  and  occupiers  of  buildings,  &c.,  and  even  provides  for 
the  case  of  the  propertj'  happening  to  bo  unoccupied  for  a  time.  Ag.iin,  the  S4th 
section  requires  the  "  occupiers  of  any  premises,"  the  owners  of  which  shall  be  liable 
to  pay  money  to  the  commissioners,  to  pay  their  rents  to  the  commissioners;  and  the 
!S.5th  provides  that  such  payments  by  occupiers  of  premises  shall  be  deemed  good 
payments  of  such  and  so  much  i-ent,  as  if  paid  to  the  landlord.  Those  provisions  arc 
plainly  not  applicable  to  a  church,  and  the  act  throughout  assumes  that,  the  pro[)crty 
to  be  rated  is  of  a  nature  which  could  be  beneficially  occupied,  and  fi-om  which  rents 
could  be  received.  Now  the  moment  a  church  is  consecrated,  it  ceases  to  be  a  source 
of  temporal  profit.  It  is  immaterial  that  some  profit  or  gain  may  indirectly  arise  to 
the  founder  of  a  church  by  having  the  patronage  of  it,  and  certain  powers  over  some 
of  the  pews  ;  the  legislature  may  have  allowed  that  as  some  inducement  to  encourage 
persons  to  devote  their  wealth  to  charitable  or  religious  purposes  ;  but  this  cannot  alter 
the  nature  of  the  edifice.  To  import  the  word  "  hereditament,"  then,  into  the  82nd 
section  would  be  directly  contrary  to  the  intention  of  the  legislature,  and  it  would 
rather  seem  that  where  it  appears  it  has  been  inserted  inadvertently  ;  and  in  short, 
the  same  argument  which  is  used  to  shew  the  church  in  question  rateable,  would 
equally  applv  against  the  parish  church  itself. 

There  is  also  in  the  act  language  still  more  direct.  The  143rd  section  enables 
the  commissioners  to  levy  [751]  money  annually  by  rate  to  be  levied  upon  the 
tenants  or  occupiers  of  houses,  warehouses,  &c.  and  other  buildings,  yards,  gardens, 
lands,  and  tenements  within  the  township,  according  to  the  annual  rent  or  value  of 
the  same.  There  the  language  is  nioi'e  general  than  in  the  82nd  section,  because  a 
much  wider  range  of  persons  is  to  be  benefited  by  the  purposes  for  which  that  general 
rate  is  to  be  made  than  that  in  the  82nd,  and  yet  there  the  rate  is  to  be  in 
proportion  to  the  rents,  which  shews  that  it  means  premises  to  be  beneficially 
occupied  in  the  ordinary  sense.  The  149th  section  pi'ovides,  that  "no  rates  or  assess- 
ments shall  be  charged  on  any  person  for  any  arable,  meadow,  or  pasture  land  within 
the  township,  or  for  or  on  account  or  in  respect  of  any  church  or  chapel  within  the 
said  township,  or  any  meeting-house  duly  licensed  for  religious  worship,  or  any  alms- 
house or  hospital,  or  for  any  building  or  part  or  parts  of  any  building  used,  occupied, 
and  appropriated  exclusively  for  the  gratuitous  education  of  the  poor,  or  for  any 
public  charity."  There  is  the  expiess  language  of  the  legislature,  that  property  of 
this  description  shall  not  be  liable  to  the  general  rate,  and  a  fortiori  to  the  rate  in 
question,  which  indeed  may,  perhaps,  be  included  in  this  general  language,  because 
the  charge  is  in  the  nature  of  an  "assessment,"  if  not  an  actual  "assessment"  (see 
per  Cur.,  7  Ad.  &  Ell.  275,  in  Emerson  v.  SaUmarshe).  In  iJuiu/las  v.  C'hulk  (4  Scott, 
N.  11.  250),  which  was  the  case  of  a  watching  and  lighting  act,  by  which  the  com- 
missioners were  enabled  to  make  rates  upon  "all  houses,  shops,  warehouses,  coach- 
houses, stables,  cellars,  vaults,  buildings,  and  tenements  in  any  of  the  said  streets, 
&c.,"  not  to  exceed  a  certain  pioportiou  of  the  lent ;  it  appears  to  ha\e  been  admitted 
by  Chainiell,  >Serjt.,  arguendo,  that  the  language  would  not  include  a  church.  In  fact, 
if  a  church  is  included  in  the  language  of  sect.  82,  it  seems  to  follow  that  the  power 
of  distress  and  sale  given  by  the  same  section  may  al.=o  be  exercised  in  the  body  of 
the  church  itself. 

[752]  Then,  secondly,  even  if  the  church  be  a  "  building  "  within  the  meaning 
of  the  82nd  section,  the  defendant  is  not  the  " ownei."  He  cannot  be  more  of  an 
owner  than  Dr.  Burton  would  have  been  if  there  had  been  no  mortgage ;  and  if  there 
be  any  ownei',  it  must  be  Todd  and  Orford,  the  trustees.  The  defendant  is  not 
the  mortgagee  under  them,  and  they  are  in  possession  (if  any  one  is)  of  the  building, 
&c.  ;  for  the  pew-owners  &c.  have  only  an  easement.  The  parties  are  like  the  owners 
of  the  soil  of  a  highway,  who  may  bring  tiespass.  Whatever  the  language  of  the 
deeds  may  purport  to  pass,  it  is  plain  that  Dr.  Burton  had  merely  a  right  to  sell 
the  liberty  of  sitting  in  the  church,  or  of  burial  in  the  churchj'ard  oi-  vault.  But  he 
had  in  him  no  ownership  of  the  church  or  soil  of  the  churchyard  :  the  consecration 
deed  could  give  none.  The  mortgages  only  purport  to  convey  the  "rents  and 
profits  ; "  those  words  convey  no  land  ;  the  marriage  fees  &c.  might  almost  as  well 
be  called  land.     To  exempt  the  church  from  the  rate  is  only  carrying  out  the  same 
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system  by  which   the  legislature  exonerates  all  buildings  &c.  set  apait  for  public 
|)iir(ioso8,  from  poor  rates  and  other  burthens. 

Martin  re|)lied.  ^      rp. 

Parkk,  B.  I  am  of  opinion  that  the  defendant  is  entitled  to  ]udf;mcnt.  ihe 
declaration' allef;cs,  that  the  defendant  was  and  still  is  in  possession  of  the  said  buildnigs, 
i'rounds  and  lands,  as  the  mortgagee  thereof ;  and  an  issue  having  been  raised  upon 
that  allegation,  we  are  called  upon  to  pronounce  whether  he  was  in  possession  of  this 
bnil.liiiiiruround,  or  land,  as  such  mortgagee.  The  situation  of  the  defendant  is  this  : 
I)r.  Burton  had  purchased  a  plot  of  ground,  which  now  forms  the  centre  of  the  square, 
for  the  purpose  of  erecting  a  church  upon  it,  and  had  afterwards  conveyed  it  to 
Messrs.  Todd  it  Orford,  as  trustees,  for  the  purpose  of  procuring  it  to  be  consecrated. 
The  church  was  accordingly  consecrated,  ami  the  duties  of  the  trustees  (for  I  think 
the  legal  estjite  still  continued  in  them)  and  the  rights  [753]  of  the  clergyman, 
who  was  to  officiate  in  that  church,  are  pointed  out  by  the  consecration  deed.  There 
was  also  reserved  to  Dr.  Burton,  who  was  to  be  the  clergyman,  his  heirs  and  assigns, 
a  right  to  sell  and  dispose  of  all  the  pews  then  erected  in  the  church,  which  were  not 
thereinafter  particularly  appropriated,  together  with  the  vaults  under  the  church,  and 
the  ground  in  the  churchyard,  except  one  portion  of  the  churchyard,  which  was  reserved 
for  the  burial  of  the  poor.  Now,  Dr.  Burton  appears  to  have  mortgaged,  first  to 
Mr  Collins,  and  afterwards  to  Miss  Orred,  such  rights  as  he  had  not  e.xercised. 
He  did  not  renounce  all  the  rights  he  acquired  under  the  consecration  deed,  because 
he  sold  some  pews,  and  then  mortgaged  tho.se  not  sold,  together  with  the  remainder  of 
the  vaults  already  gr.mted,  and  the  right  to  grant  future  vaults  and  spaces  in  the 
churchyard.  He  then  made  a  second  mortgage  of  the  residue  of  the  same  rights 
to  the  defendant,  who  afterwards  made  an  agreement  with  Miss  Orred,  by  which  he 
took  possession  of  all  that  was  mortgaged  to  her,  agreeing  to  give  her  £.500  a  year, 
but  to  1)e  in  actual  possession  of  all  those  rights. 

Now,  to  the  extent  of  such  rights  as  were  pledged  by  the  second  mortgage  by 
Dr.  Burton,  I  consider  the  defendant  must  be  deemed  to  be  mortgagee  in  possession ; 
for  what  is  his  situation  1  He  is  mortgagee  in  possession  of  a  right  (perhaps  descend- 
ible to  heirs),  on  the  part  of  Dr.  Burton,  to  dispose  of  the  vaults  under  the  church, 
of  such  pews  as  were  not  disposed  of,  and  also  to  dispose  for  money  of  the  right  of 
interment  in  a  portion  of  the  churchyard.  But  can  he  in  any  sense  be  considered 
mortgagee  in  possession  of  the  land,  being,  in  fact,  nothing  more  than  mortgagee  in 
possession  of  the  hereditaments  arising  out  of  a  portion  of  the  landl  He  has  nothing 
to  do  with  the  portion  of  the  church  assigned  as  pews  to  other  persons,  nor  has  he 
any  thing  to  do,  except  to  receive  the  rents  of  that  portion  of  the  churchyard  and  the 
vaults,  which  have  been  before  disposed  of  to  other  persons :  nor  has  he  any  right 
to  de-[754]-rive  any  species  of  profit  out  of  that  portion  of  the  churchyard  which  was 
reserved  for  burying  the  poor.  He  is  mortgagee  of  an  hereditament,  beneficial  to  a 
certain  extent,  arising  out  of  land  which  was  contiguous  to  the  streets.  I  think, 
therefore,  that  he  can  in  no  way  be  considered  as  the  owner  of  houses,  buildings,  or 
land  adjoining  the  street  in  question.  Whether  he  would  have  been  liable  in  this 
action,  supposing  him  to  have  been  charged  as  mortgagee  of  the  hereditaments  arising 
out  of  the  land,  is  a  question  that  we  need  not  decide ;  but  I  feel  no  difficulty  in 
saying  that  he  would  not,  and  that  if  this  declaration  had  charged  him  as  mortgagee 
of  that  hereditament,  it  would  not  be  valid  on  the  face  of  it,  because  I  construe  the 
82nd  .section  according  to  the  words  of  it.  Every  statute  is  to  be  construed  according 
to  its  grammatical  sense,  unless  there  is  something  in  the  context  which  shews  that 
the  words  are  to  be  understood  in  a  different  sense  from  what  they  import.  The  word 
"  hereditaments  "  is  not  to  he  found  in  that  part  of  the  section  which  makes  parties 
liable  to  the  expenses  of  constructing  a  new  road.  But  it  is  said  that  the  word 
"  hereditaments  "  has  slipped  out  of  the  act  through  mistake.  I  cannot  assent  to  that. 
On  the  contrary,  I  think  it  has  slipped  by  mistake  into  those  clau.ses  where  it  appears, 
having  been  copied  from  some  other  act  of  Parliament,  where  it  was  used  to  refer  to 
some  particular  description  of  property  before  mentioned,  which  was  comprised  under 
the  word  "  hereditaments."  Whether  or  not  the  trustees,  who  have  the  legal  estate— 
for  it  ne\'er  got  out  of  Todd  and  Orford  by  reason  of  the  consecration  deed— would 
be  liable  as  owners  of  the  land  adjoining  the  street,  is  a  matter  which  we  need  not 
determine  at  present,  though,  I  must  confess,  Mr.  Cowling's  argument  on  that  subject 
leads  me  to  entertain  very  great  doubt  whether  the  opinion  that  I  threw  out  in  the 
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course  of  tbe  argument,  thiit  they  were  to  be  considcieil  as  owners,  because  they  had 
not  parted  with  any  beneficial  right  in  the  property,  could  l)e  maintained.  I  think 
there  is  a  great  deal  in  the  [755]  argument  that  this  act  docs  not  mean  to  charge  any 
but  those  persons  who  are  owners  for  tlic  purpose  of  deriving  ordinary  teni))oral  profit 
from  the  subject  of  the  property  of  which  they  are  the  owners.  Indeed,  I  feel  no 
doubt  that  that  is  so.  I  think,  therefore,  upon  these  grounds,  that  the  defendant  is 
entitled  to  our  judgment. 

Alderson,  B.  I  am  of  the  same  opinion.  It  seems  to  mc,  that  the  defendant 
is  not  mortgagee  of  either  houses,  building,  ground,  or  land.  These  words  were 
intended  by  the  act  to  be  taken  in  their  ordinary  sense.  The  object  of  the  act  was, 
that  owners  and  persons  of  that  description  should  contribute  to  the  making  of  the 
sewers  and  pavements  in  the  neighbourhood  of  their  property  ;  it  would  therefore 
naturally  be  undeistood  as  applying  to  houses,  buildings,  ground,  and  laiul,  in  the 
ordinary  sense  of  the  words,  namely,  to  that  species  of  property  which  would  immedi- 
ately be  benefited  by  the  sewering  and  paving  of  the  place  in  question.  I  am  not 
disposed  to  construe  acts  of  Parliament  for  the  purpose  of  introducing  nice  cjuestions 
as  to  what  are  "tenements"  and  "hereditaments"  in  the  strictest  sense  of  the  terms. 
I  agree  with  Mr.  Cowling,  that  this  act  was  intended  to  be  enforced  by  persons  not 
of  a  legal  character,  and  who  would  therefore  understand  the  words  in  their  ordinary 
sense.  I  also  agree  with  my  Brother  Parke,  in  supposing  that  the  word  "  heredita- 
ments "  has  slipped  in  by  mistake,  and  not  slipped  out  of  the  act  of  Parliament. 

GuRNKY,  B.,  concurred. 

KoLFE,  B.  I  am  of  the  same  opinion.  The  only  question  is,  whether  or  not  Dr. 
Burton  is,  within  the  meaning  of  this  act  of  Parliament,  the  owner  of  the  lands  in 
question.  If  he  is  not,  then  it  is  clear  that,  although  the  present  defendant  is  mort- 
gagee of  whatever  was  possessed  by  Dr.  Burton,  he  is  not  mortgagee  within  the 
meaning  of  [756]  the  act  of  Parliament.  Now,  to  determine  whether  Dr.  Burton  was 
or  was  not  the  owner  of  the  land  within  the  meaning  of  the  act,  let  us  consider  what 
was  his  interest.  He  was  clearly  the  owner  of  the  land  before  the  month  of  February 
1820.  In  that  month  it  is  certain  that  he  ceased  to  be  the  owner  of  the  land,  in  the 
ordinary  sense  of  the  word,  because  he  conveyed  it  for  a  particular  purpose  to  Todd 
and  Orford.  Did  he  become  the  owner  again  by  the  deed  of  consecration  ?  That  is 
the  point  that  the  plaintiflls  must  establish.  What  interest  did  he  take  under  that 
deed?  He  took  this  interest,  that  the  property  having  become  a  church  and  church 
yard,  he  was  to  have  the  privilege  of  granting  for  his  own  pi'ivate  advantage  the  right 
of  burial  there,  subject  to  certain  restrictions — not  of  burying  there  absolutely,  but 
in  three-fourths  of  the  land  in  question,  for  one-fourth  was  reserved  for  the  poor. 
Did  that  per  se  make  him  the  owner  of  that  land  1  It  would  be  absurd  to  say  that 
it  did.  In  some  places,  to  make  such  a  grant  would  be  to  grant  what  was  utterly 
valueless ;  as,  for  instance,  if  a  grant  were  made  of  burying  on  Salisbury  Plain  or 
Newmarket  Heath.  In  the  present  case,  the  right  has  become  a  valuable  one,  but  that 
does  not  make  the  grantee  the  owner  of  the  land  ;  it  merely  makes  him  the  owner  of 
something,  which,  though  not  valuable  when  first  acquired,  has  since  become  so.  It 
is  clear  that  this  act  of  Parliament  contemplated  merely  a  charge  on  those  persons 
who  were  in  the  ordinary  sense  owners  of  the  land  ;  and  as  the  defendant  is  not  such 
a  person,  I  think  he  is  entitled  to  our  judgment.  To  treat  the  defendant  as  owner  of 
the  whole  would  be  great  injustice,  because  he  had  no  benefit  from  the  belt  of  the 
church3'ard  in  which  the  poor  were  buried,  and  yet  he  would  be  rated  according  to 
the  outer  frontage,  whilst  the  frontage  of  the  inner  part,  in  which  alone  he  was 
beneficially  interested,  would  be  much  smaller. 
Judgment  for  the  defendant. 

[757]  ISHERWOOD  v.  WiiiTMORE  AND  OTHERS,  Assignees  of  Jarrett,  a  Bankrupt. 
lixch.  of  Pleas.  Dec.  7,  1842. — Assumpsit  on  a  promise  by  the  defendants  to 
pay  £2.50  on  the  plaintiff  delivering  up  eei'tain  goods,  to  wit,  2000  hats,  oti  which 
he  had  a  lien,  and  the  declaration  alleged  that  the  plaintiff  was  ready  and  willing, 
and  tendei'ed  and  offered,  to  deliver  up  the  hats,  and  to  abandon  his  lien,  but 
that  the  defendants  refused  to  accept  them.  Plea,  that  the  tender  was  of  two 
closed  casks,  which  the  plaintiff  represented  contained  the  said  hats,  which  was 
the  readiness  and  willingness  in  the  declaration  mentioned  ;  but  that  the  defen- 
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dants  did  not  then,  or  at  any  other  time,  know,  nor  could  they  ascertain,  the 
contents  of  the  said  Ciisks,  or  "whether  the  same  contained  the  said  hats,  nor  bad 
they  any  opporlnnity  of  inspecting  the  contents  of  the  said  casks,  and  although 
tlie  jjiaintitr  was  requested  by  them  to  open  the  casks  and  allow  them  to  examine 
the  contents  thereof,  and  although  the  plaintilV  had  notice  that  they  were  willing 
to  accept  the  liats  and  to  pay  the  money,  yet  the  plaititill'  refused  to  permit  the 
casks  to  be  opened  or  to  allow  them  any  inspection  of  the  contents  thereof : — 
Held,  on  special  demurrer,  that  the  plea  was  bad,  as  being  an  argumentative 
denial  of  the  tender. 

[S.  C.  2  Dowl.  (N.  S.)  283 ;  12  L.  J.  Ex.  93.     See  further,  11  M.  &  W.  U7.] 

Tiie  first  count  of  the  declaration  stated,  that  before  and  at  the  time  of  the  making 
of  the  .-igrcement  and  promise  next  thereinafter  mentioned,  the  plaintiff  was  possessed 
of,  and  had  possession  of,  divers  goods,  to  wit,  2000  hats,  of  the  value,  to  wit,  of 
£1U00,  which  goods  then  were  the  property  of  the  defendants,  subject  to  a  lien  which 
the  plaintirt'  then  had  thereupon,  the  .said  lien  then  being  of  great  value,  to  wit,  of  the 
value  of  £2.50  ;  and  thereupon,  before  the  commencement  of  this  suit,  to  wit,  on  the 
23rd  day  of  July,  18t2,  it  was  agreed  between  the  plaintitF  and  the  defendants,  that 
the  plaintiff  should  deliver  up  to  the  defendants  the  said  goods,  and  abandon  his  said 
lien  thereon,  and  that  the  defendants  should  therefore  pay  the  plaintiff  the  sum  of 
£250,  upon  the  delivery  of  the  said  goods  to  the  defendants  ;  and  thereupon  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  of  the  premises 
and  that  the  plaintiff,  at  the  recpiest  of  the  defendants,  had  then  promised  the  defen- 
danl-s  to  perform  the  said  agreement  in  all  things  on  the  part  of  him  the  plaintiff,  the 
defendants  then  promised  the  plaintiff'  to  perform  the  said  agreement  in  all  things  on 
the  part  of  them  the  defendants.  And  the  plaintiff"  say.s,  that  afterwards,  and  after 
the  making  of  the  .said  agreement  and  promise,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  day  and  year  last  aforesaid,  the  plaintiff'  was  ready  and  willing, 
and  then  tendered  and  offered  to  deliver  up  the  said  goods  to  the  defendants,  and  to 
abandon  his  said  lien  thereon,  and  then  requested  the  defendants  to  accept  the  said 
goods,  and  the  said  abandon-[758]-ment  of  the  said  lien  of  the  plaintiff',  and  to  pay 
the  plaintiff'  the  .said  sum  of  £'J.50 ;  and  although  the  plaintiff'  has  always  performed 
tiie  said  agreement  in  all  things  on  his  part,  yet  the  defendants,  not  regarding  their 
said  promise,  did  not  nor  would,  when  they  were  so  requested,  or  at  any  time  before 
or  since,  accept  the  .said  goods  or  any  of  them,  or  the  abandonment  of  the  said  lien  of 
the  plaintiff',  or  pay  the  plaintiff'  the  said  sum  of  £2.50,  or  any  part  thereof,  but  then 
and  always  neglected  and  refused  so  to  do. 

The  defendant  pleaded  to  the  said  first  count,  secondly,  that  the  said  hats  in  that 
count  mentioned  were  certain  hats  which  one  Arthur  Jarrett,  before  he  became  bank- 
rupt, had  deposited  with  the  plaintiff',  upon  certain  good  considerations,  arising  upon 
dealings  and  transactions  then  had  between  the  plaintiff  and  the  said  Arthur  Jarrett; 
and  that  the  said  agreement  in  the  said  first  count  mentioned  was  made  and  enteied 
into  between  the  plaintiff"  and  the  defendants,  respecting  the  said  hats  so  deposited  as 
aforesaid,  without  the  defendants,  or  any  person  on  their  behalf,  having  at  any  time 
had  any  means  or  opportunity  of  inspecting  or  examining  the  same,  or  any  part  thereof, 
and  without  any  such  inspection  or  examination  ;  and  further,  that  they,  the  defen- 
dants, were  always  from  the  time  of  the  making  of  the  said  promise  and  agreement 
ready  and  willing,  and  desirous  to  accept  and  receive  from  the  plaintiff"  the  said  hats, 
which  had  been  so  deposited  by  the  said  Arthur  Jarrett  with  the  plaintiff",  as  aforesaid, 
and  upon  which  the  plaintiff'  had  such  lien  as  in  the  said  first  count  mentioned,  and  to 
pay  to  the  plaintiff  the  said  sum  of  £2.50,  upon  the  delivery  of  such  hats  to  the 
defendants  ;  and  that  the  plaintiff',  after  the  making  of  the  said  agreement,  to  wit,  on 
the  flay  and  year  in  the  said  first  count  in  that  behalf  mentioned,  oft'ered  to  deliver  to 
the  defendants  divers,  to  wit,  two  closed  casks,  which  the  plaintiff  then  represented 
and  alleged  to  the  defendants  contained  the  said  hats  which  had  been  so  deposited  by 
the  said  Arthur  [759]  Jarrett  with  the  plaintiff  as  aforesaid,  which  is  the  same  alleged 
readiness  and  willingness  of  the  plaintiff  to  deliver  up  the  said  hats  to  the  defendaiits, 
and  to  abandon  his  said  lien  thereon,  as  in  the  said  first  count  mentioned,  and  the 
same  alleged  tender  and  offer  therein  in  that  behalf  mentioned.  But  the  defendants 
in  fact  further  say,  that  the  defendants  did  not,  nor  did  either  of  them,  at  the  time 
of  such  oil'er,  or  at  any  other  time,  know  (save  from  the  said  representation  of  the 
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plaintiff  as  aforesaid),  nor  could  thoy  ascertain  what  were  the  contents  of  the  said 
casks,  or  either  of  them,  or  whether  the  same,  or  either  of  them,  in  fact  contained  the 
said  hats ;  nor  had  the  defendants,  or  either  of  them,  at  any  time,  an}'  means  or 
opportunity  of  inspecting  or  examining  the  contents  of  the  said  casks,  or  either  of 
them ;  and  although  the  plaintiff,  before  and  at  the  time  of  the  said  supposed  l)reach 
of  promise  of  the  defendants,  in  the  said  first  count  mentioned,  to  wit,  on  the  day  and 
j'ear  therein  mentioned,  was  requested  by  the  defendants  to  open  the  said  casks,  and 
to  permit  and  allow  the  defendants  to  inspect  and  examine  the  contents  thereof,  and 
to  ascertain  whether  or  not  the  said  casks  did  in  fact  contain  the  hats  which  had  been 
so  deposited  with  the  plaintiff' as  aforesaid  ;  and  although  the  plaintiff'  then  had  notice, 
as  the  fact  was,  that  the  defendants  were  then  ready  and  willing  to  accept  and  receive 
the  said  hats,  and  to  accept  and  receive  the  said  casks,  upon  being  satisfied  that  the 
said  hats  were  in  fact  contained  therein,  and  thereupon  to  pay  to  the  plaintiff  the  said 
sum  of  money  in  the  said  first  count  mentioned  ;  yet  the  plaintiff  then  ami  from  thence 
hitherto  wholly  refused  to  permit  the  said  closed  casks  to  be  opened,  or  to  allow  to 
the  defendants,  or  to  any  person  on  their  behalf,  any  inspection  or  examination  of  the 
contents  thereof;  and  the  said  casks  always,  until  and  at  the  time  of  the  said 
supposed  breach  of  promise  in  the  said  first  count  mentioned,  remained  and  were 
wholly  closed  and  fastened,  and  the  contents  thereof  unknown  to  and  unseen  by  the 
[760]  defendants,  wherefore  the  defendants  did  then,  as  they  lawfully  might,  refuse 
to  accept  or  receive  the  said  casks,  or  to  pay  to  the  plaintiff  the  said  sum  of  £250  in 
the  first  count  mentioned,  which  is  the  same  supposed  refusal  and  breach  of  promise, 
whereof  the  plaintiff'  hath  therein  complained  against  the  defendants.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  said  second  plea  contains  an 
argumentative  traverse  of  the  averment  in  the  said  first  count  of  the  plaintiri's 
readiness  and  willingness  to  deliver  up,  and  of  his  tendeiing  and  oH'ering  to  deliver 
up  to  the  defendants,  the  goods  in  the  said  first  count  in  that  behalf  mentioned,  and 
to  abandon  his  lien  thereon  ;  the  goods  which  the  plaintiff  is  in  the  said  first  count 
averred  to  have  been  ready  and  willing  to  deliver  up  and  abandon  his  lien  upon, 
being,  by  necessary  intendment  and  construction  of  the  said  first  count,  the  very  goods 
concerning  which  the  said  agreement  in  the  said  first  count  mentioned  was  made. 
That  the  said  second  plea  contains  an  argumentative  traverse  of  the  breach  alleged  in 
the  said  first  count ;  the  goods  which  the  defemlants  are  therein  alleged  to  have 
refused , acceptance  of  being,  by  necessary  construction  and  intendment  of  the  said 
first  count,  the  very  goods  concerning  which  the  said  agreement  in  the  said  first 
count  mentioned  was  made.  That  the  second  plea  is  an  argumentative  traverse  of 
the  allegation  contained  in  the  said  first  count,  of  the  plaintiH's  having  performed 
the  said  agreement  in  the  said  first  count  mentioned,  in  all  things  on  the  part  of 
the  plaintiff.  That  the  said  second  plea  ought,  for  the  reasons  before  stated,  to 
have  concluded  to  the  country,  or  with  the  formal  and  special  traverse  absque  hoc 
&c.  That  the  .said  second  plea  is  an  argumentative  traverse  of  the  defendants' 
promise,  alleged  in  the  first  count,  which  is  to  accept  the  said  goods  absolutel\',  and 
not  subject  to  the  defendants'  right  of  inspection  thereof,  and  therefore  amounts  to 
the  plea  of  the  general  issue.  That  the  said  second  plea  is  bad,  becau.se  the  mat- 
[761]-ters  therein  stated  constitute  no  excuse  for  not  accepting  the  said  goods,  inas- 
much as  the  defendants  might  have  rescinded  the  said  contract,  if  on  inspection  of  the 
said  goods  it  should  have  been  found  that  they  were  not  the  very  goods  concerning 
which  the  said  agreement  was  made.  That  the  second  plea  is  bad,  inasmuch  as  it  is 
no  answer  in  law  to  the  actual  breach  alleged  in  the  declaration,  which  is  not  that  the 
defendants  did  not  pay  for  the  said  goods,  but  that  they  did  not  accept  the  same ; 
and  that  the  said  second  plea  is  otherwise  sufficient. 

Joinder  in  demurrer. 

Byles,  in  support  of  the  demurrer.  The  plea  is  bad  for  uncertainty  and  ambiguity. 
It  may  mean  either  that  the  hats  were  in  the  casks,  or  that  they  were  not.  If  it 
means  that  the  hats  were  not  tendered,  then  it  is  an  argumentative  traverse  of  the 
tender  and  of  the  breach  ;  if,  on  the  contrary,  it  means  that  the  hats  were  tendered, 
then  it  shews  that  the  plaintiff'  has  performed  his  contract.  It  may  perhaps  be  argued 
that  the  plea  is  in  confession,  and  seeks  to  avoid  the  contract,  by  alleging  that  there 
was  an  implied  condition  to  inspect  the  hats,  which  was  not  performed,  but  that  is  no 
answer  to  this  dtclaration,  which  does  not  set  out  the  agreement  in  \rxc  verba,  Ijut 
states  the  legal  effect  of  it ;  and  if  there  was  an  implied  condition  that  the  defendants 
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shoultl  hiivu  ail  opportunity  of  inspecting  the  goods,  the  plc;i  should  have  set  it  out- 
III  ^marl  v.  Ui/ile  {S  M.  &  W.  723),  whicli  was  an  action  on  the  warranty  of  a  horse, 
the  defendant  pleaded  that  the  mare  was  sent  to  a  repository  for  the  sale  of  horses, 
to  1)0  sold  according  to  certain  rules,  which  provided  that  a  warranty  of  soundness 
should  remain  in  force  until  the  noon  of  the  day  after  the  sale,  when  it  would  be 
coinjilete,  and  the  responsibility  of  the  seller  terminate,  unless  in  the  meantime  a  notice 
and  [762]  certificate  of  unsoundness  was  given  ;  and  the  plea  averred  that  the  sale 
took  place  subject  to  the  rules,  and  that  the  same  were  agreed  to  by  the  parties,  and 
that  such  notice  and  certificate  were  not  given  within  the  time  limited ;  and  it  was 
held  that  the  plea  was  good,  on  the  ground  that  it  was  consistent  with  the  contract 
slated  ill  the  declaration.  But  this  case  is  distinguishable,  for  here  the  plea  is  not 
consistent  with  the  contract  stated  in  the  deelaiation  ;  but  even  if  it  were  clearly  a  plea 
ill  confession  and  avoidance,  it  would  be  bad  for  not  setting  out  the  condition.  But 
the  plea  rather  assumes  that  the  hats  were  not  tendered.  [Parke,  13.,  referred  to 
rcllit  V.  Mikhcll,{a)  whei'e  on  a  sale  by  auction  of  certain  woollen  goods,  the  catalogue 
described  them  as  contjiining  a  certain  number  of  yards,  and  by  the  conditions  the 
purchasers  were  to  pay  down  merely  a  deposit  in  part  payment  for  each  lot ;  the  lots 
were  to  be  taken  away,  with  all  faults,  imperfections,  and  errors  of  description,  on  the 
Saturda}^  after  the  sale,  and  the  remainder  of  the  purchase-money  was  to  be  paid 
before  delivery  ;  and  it  was  held  that  the  law  would  imply  no  condition  on  the  sale 
that  the  purchasers  should  have  a  right,  before  paying  the  balance  of  the  purchase- 
money,  to  inspect  or  measure  the  goods,  for  the  purpose  of  ascertaining  whether 
they  corresponded  with  the  description  in  the  catalogue.]  That  question  does  not 
arise  here,  because  the  declaration  must  set  out  the  legal  ett'ect  of  the  contract.  If 
there  wiis  an  implied  condition  that  the  defendants  should  have  an  opportunity  of 
inspection,  it  ought  to  have  been  alleged  in  the  plea. 

Ball,  contra.  The  plea  is  good.  It  shews  that  which  is  a  good  answer  to  the 
action,  namely,  that  the  plaintiif  delivered  the  casks  which  he  represented  contained 
the  liats,  in  such  a  manner  that  the  defendants  had  no  oppor-[763]-tunity  of  inspecting 
them,  or  of  ascertaining  whether  they  were  those  he  l«u-gained  for  or  not.  In  Lari/mer 
V.  Smilh  (1  B.  &  C.  1  ;  2  D.  &  R.  2.3),  it  was  held  that  the  buyer  of  a  parcel  of  wheat 
by  sample  has  a  right  to  inspect  the  whole  in  bulk,  at  any  proper  and  convenient 
time ;  and  if  the  seller  refuses  to  shew  it,  the  buyer  may  rescind  the  contract.  There 
Abbott,  C.  J.,  says:  "Here  the  buyer  desired  to  see  the  whole  of  the  wheat  in  bulk, 
but  the  seller  refused  to  shew  it ;  upon  that  refusal,  the  request  having  been  made  at 
a  proper  and  convenient  time,  the  buyer  was  entitled  to  rescind  the  contract."  And 
Holroyd,  J.,  says:  "The  buyer  had  a  j-ight  to  inspect  the  wheat  in  bulk,  in  order  to 
ascertain  whether  it  corresponded  with  the  sample,  and  might  have  insisted  on  having 
it  delivered  immediately  on  tendering  a  banker's  bill  for  the  price."  And  in  Ilibbert 
V.  Slice  (1  Camp.  117),  it  was  held  that  if  the  bulk  does  not  correspond  with  the 
sample,  the  purchaser  is  not  bound  to  accept  or  pay  for  the  goods  on  any  terms. 
Lord  Ellenborough,  C.  J.,  there  says,  "  If  I  buy  a  commodity  wholly  discordant  to 
that  which  is  promised  me,  I  am  not  bound  to  accept  of  a  compensation  for  the  dis- 
similarity :"  and  he  adds,  "the  legal  mode  of  dealing  is,  that  if  the  article  agreed  on 
is  not  furnished,  I  may  reject  it  and  keep  my  money  in  my  pocket. "  This  plea  is  in 
confession  and  avoidance  :  it  admits  the  contract,  and  avoids  it  by  pleading  matter 
collateral  to  it.  When  the  goods  are  tendered,  a  demand  is  made  to  inspect  them, 
which  IS  refused ;  is  not  that  a  good  answer,  and  may  it  not  be  set  forth  as  such  in 
pleading!  The  defendants  in  substance  say,  "it  is  true  we  made  the  contract  you 
allege,  but  when  you  tendered  the  hats,  we  demanded  an  inspection,  which  you 
refused."  If  the  tender  alone  had  been  traversed,  the  facts  would  have  entitled  the 
piamtiB  to  a  verdict.  ,Smari  v.  Hyde  (8  M.  &  W.  443)  is  very  similar  to  the  present 
case.  I  here  Parke,  B.,  says,  "  It  [the  [764]  pleaj  admits  the  contract  and  the  promise, 
but  shews  It  to  have  been  made  subject  to  certain  rules  which  have  not  been  complied 
with.       He  also  cited  Il'i/ld  v.  Pickford  (8  M.  &  W.  443). 

Parke,  B.  I  think  the  plea  is  bad,  as  it  merely  amounts  to  an  argumentative 
denial  that  a  tender  was  made.  The  obvious  meaning  of  the  declaration  is,  that  the 
plaiutitr  was  ready  and  willing  to  perform  his  part  of  the  contract,  and  that  he  did 
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■all  in  his  power  to  perform  it,  Imt  that  the  defendants  wonld  Tiot  ac<'ept  the  hats  wlien 
tendered.  Then  the  plea  is  not  in  confession  and  avoidance,  l)Ut  in  answer  it  proceeds 
to  shew  that,  according  to  the  nature  of  the  contract,  the  defendants  were  entitled  to 
an  opportunity  of  inspecting  the  hats  on  delivery.  That  they  had  such  opportunity 
is  implied  in  the  allegation  of  a  tender  having  been  made.  The  case  is  analogous  to 
a  tender  of  money,  which  is  not  properly  tendered  when  locked  up  in  a  box,  so  that 
the  party  to  whom  it  is  shewn  cannot  open  it  or  see  the  contents.  There  can  be  no 
doubt,  therefore,  that  this  plea  amounts  to  an  argumentative  denial  of  the  allegation 
in  the  declaration,  that  a  tender  had  been  made  of  these  goods.  In  order  to  prove 
that  allegation,  the  plaintiff  would  be  bound  to  shew  a  delivery  under  such  circum- 
stances that  the  defendants  had  an  opportunity  of  seeing  that  the  article  delivered  to 
them  as  the  one  they  had  stipulated  for. 

Alderson,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[765]  HuMBERSTONE  V.  DUBOIS.  Exch.  of  Pleas.  1842. — In  a  cognizance  by 
defendant  as  bailitt',  for  double  rent,  inider  the  11  Geo.  2,  c.  19,  s.  18,  the  terms 
of  the  tenancy,  and  of  the  notice  to  quit,  should  be  so  shewn,  that  the  tenant's 
power  to  determine  the  tenancy  by  notice  to  his  landlord  for  that  purpose,  and 
the  sufficiency,  in  law,  of  the  notice  actually  given,  may  appear.  It  is  not  sufficient 
(on  special  demurrer)  to  allege  that  the  tenant  "  having  power  to  determine  by  such 
a  notice  as  hereinafter  mentioned  "  gave  a  notice  to  quit  on  a  given  day  past. 

[S.  C.  2  Dowl.  (N.  S.)  506  ;  12  L.  J.  Ex.  98.] 

Replevin  for  taking  the  plaintiff's  goods  in  a  certain  dwelling-house. 

Cognizance  by  the  defendant  as  bailiff  of  one  Thomas  Wright,  alleging  a  seisin  in 
fee  of  the  locus  in  quo  in  the  Marquis  of  Westminster  ;  an  unexpired  lease  granted  by 
him  to  Joseph  Thompson  ;  and  an  assignment  of  such  lease  by  Thompson  to  the  said 
Thomas  Wright.  It  then  alleged  a  demise  by  Wright  to  the  plaintiff,  of  certain 
apartments  in  the  dwelling-house  mentioned  in  the  declaration,  being  a  house  on  the 
said  demised  premises,  "  to  hold  the  same  as  a  yearly  tenant  thereof,  that  is  to  say, 
as  tenant  thereof  to  the  said  Thomas  Wi-ight  from  quarter  day  to  quarter  day  for  so 
long  a  time  as  they  the  said  plaintiff  and  the  said  Thomas  Wright  should  respectively 
please,  at  and  under  a  certain  quarterly  rent,  to  wit  the  rent  of  61.  5s.  pa3'able  quarterly 
on  the  25th  day  of  March,  the  24th  day  of  June,  the  29th  day  of  September,  and  the 
25th  day  of  December,  in  each  and  every  year  during  the  continuance  of  the  said 
tenancy.  By  virtue  of  which  said  last-mentioned  demise  the  plaintiff  afterwards,  and 
before  the  said  time  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  entered  into 
and  upon  the  .said  rooms  and  apartments,  so  being  in  and  parcel  of  the  said  dwelling- 
house  in  which  &c.,  with  the  appurtenances,  and  became  and  was  possessed  thereof, 
and  being  so  thereof  possessed,  afterwards  and  before  the  said  time  when  &c.,  to  wit, 
on  the  24th  day  of  June,  1841,  she  the  plaintiff,  then  having  the  power  to  determine 
her  said  tenancy  by  giving  such  notice  to  quit  as  hereinafter  mentioned,  gave  to  the 
said  Thomas  Wright  notice  that  she  the  plaintiff  would  quit  and  deliver  up  possession 
of  the  said  rooms  and  apartments,  so  by  her  holden  as  aforesaid,  on  the  29th  day  of 
September  in  the  year  [766]  aforesaid.  And  the  defendant  further  saith,  that  the 
plaintiff  did  not  nor  would,  on  the  day  and  year  last  aforesaid,  quit  or  deliver  up 
possession  of  the  said  rooms  and  apartments  according  to  the  said  notice,  but  then 
refused  so  to  do,  and  on  the  contrary  thereof,  without  the  consent  of  the  said  Thomas 
Wright,  helil  over  and  continued  possession  of  the  said  rooms  and  apartments  from 
the  day  and  year  last  aforesaid,  until  and  at  the  said  time  when  &c.,  although  the 
said  Thomas  AVright,  for  and  during  all  that  time,  was  entitled  to  the  possession 
thereof  from  the  plaintiff;  whereby  the  plaintiff  then  became  liable  to  pay  to  the  said 
Thomas  Wright,  during  the  time  the  plaintiff  continued  in  possession  of  the  said  rooms 
and  apartments,  after  the  said  29th  day  of  September  in  the  year  aforesaid,  the  quarterly 
rent  of  121.  10s.,  being  at  the  rate  of  double  the  rent  or  sura  which  she  the  plaintiff 
would  otherwise  have  paid  in  case  the  said  notice  had  not  been  so  given."  The  defen- 
dant then  made  cognizance  for  double  rent  for  a  quarter  of  a  year,  after  the  29th  day 
of  September  mentioned  in  the  notice  to  quit. 

To  this  cognizance  there  was  a  special  demurrer.    After  objecting  to  the  repugnancy 
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ill  the  sUUiineiit  of  the  teiiaiiuv,  (which  w;is  called  :i  "yearly,"  though  shewn  to  be  a 
"qiiarteily  "  leiiaiicv),  the  plaintill' assigned  the  following  cause  of  demurrer :  "that 
it  is  not  shewn  with'suHicient  ccrt^iinty,  how  the  plaintift' had  the  power  of  deteimining 
lier  tenancy  by  such  a  notice  as  she  is  stated  in  the  said  cognizance  to  have  given." 

Atherton,  in  support  of  the  demurrer.  The  objection  on  which  the  plaintiff  mainly 
relies  is  the  omission,  in  the  cognizance,  of  any  statement  of  matter  of  fact,  shewing 
how  the  plaintitl'  had  power  to  put  an  end  to  her  tenancy,  by  the  notice  given.  This 
cognizance  is  founded  on  the  11  Geo.  2,  c.  19,  s.  18,  entitling  a  landlord  to  double 
rent  from  a  tenant  holding  over  after  a  determination  of  the  [767]  tenancy  by  notice 
fur  that  purpose,  given  by  the  tenant  to  his  landlord.  Now,  to  bring  a  case  within 
that  statute,  these  things  must  concur:  first,  a  tenancy  determinable  by  notice  from 
the  tenant  to  the  landlord  ;  and  secondly,  a  notice  accordingly,  given  by  the  tenant 
to  the  landlord,  and  being  a  notice  sufficient  in  law  to  put  an  end  to  such  tenancy. 
Anil  in  order  to  shew  these  things  aptly  in  pleading,  the  defendant  should  have  stated 
separately  the  terms  of  the  tenancy,  so  far  as  regards  its  determinability  by  notice  to 
quit,  and  the  terms  also  of  the  notice  to  quit  actually  given.  These  two  matters  of 
fjict  being  so  stated  that  the  plaintiff  might  traverse  either  of  them,  a  conclusion  of 
law  would  appear :  it  would  be  seen,  that  is  to  say,  whether,  given  such  terms  of 
tenancy,  and  given  a  notice  to  quit  in  such  terms,  the  tenancy  would  have  been  put 
an  end  to  by  the  notice.  The  plaintiff  ought  to  have  had  an  opportunity,  by  demurrer, 
of  raising  on  the  record  this  question  of  legal  sufficiency.  Here,  however,  the  defendant 
has  merely  said  that  the  tenant  "  had  power  "  to  determine  the  tenancy  by  such  a  notice 
as  she  gave.  This  is  stating,  in  one  single  and  indivisible  allegation,  two  distinct  matters 
of  fact  and  one  matter  of  law  ;  and  the  plaintiff,  were  she  to  take  issue,  and  deny  that 
she  had  such  "  power"  as  alleged,  would  be  traversing  double  as  to  matter  of  fact,  and 
moreover  putting  in  issue  matter  of  law.  For  whether  such  "power"  did  or  did  not 
exist  depended  on  the  terms  of  the  tenancy  in  fact,  the  terms  of  the  notice  in  fact, 
and  the  sufficiency  of  the  notice  in  law,  assuming  the  foregoing  facts.  The  tenancy 
described  being,  in  substance,  a  quarterly  tenancy,  the  law  does  not,  as  in  the  case  of 
a  tenancy  from  year  to  year,  supply,  as  a  legal  incident,  the  power  to  determine  by 
notice  to  quit. 

Then,  there  is  the  incongruity  in  describing  a  "  quarterly  "  as  a  "  yearly  "  tenancy  : 
but  this,  unless  necessarj',  it  is  not  intended  to  insist  on. 

[768]  The  Court  then  called  on 

Gurney  to  support  his  cognizance,  in  answer  to  the  objection  that  the  terms  of  the 
tenancy  and  notice  were  not  shewn.  He  contended  that  a  quarter's  notice  was  alleged 
to  have  been  given  :  it  being  averred  that  on  the  24th  day  of  June  a  notice  was  given 
to  (luit  on  the  following  Michaelmas  day.  [Alderson,  B.  The  24th  day  of  June  is  a 
formal  time  only,  and  is  laid  under  a  videlicet.  The  cognizance  means  merely  that  a 
notice  was  given  some  time,  to  quit  at  Michaelmas  1841.  Parke,  B.  Can  you  get 
over  this  objection  ?     Had  you  not  better  amend,  if  you  wish  to  try  the  question  1] 

Gurney  admitted  that  he  could  not  meet  this  objection,  and  had  leave  to  amend  on 
payment  of  costs,  otherwise 

Judgment  for  the  plaintiff. 

Harrison  v.  Matthew.s.  Exch.  of  Pleas.  Dec.  9,  1842.— Debt.  The  declaration 
stated,  that  by  an  indenture  made  between  J.  H.  of  the  first  part,  G.  M.,  the 
defendant,  of  the  second  part,  W.  A.  the  elder,  of  the  third  part,  W.  A.  the 
younger,  of  the  fourth  part,  and  the  plaintifl'  of  the  fifth  part,  the  defendant 
covenanted  with  the  plaintiff"  that  the  defendant,  the  said  J.  H.,  W.  A.,  and  G.  M., 
their  heirs,  executors,  and  administrators,  or  some  or  one  of  them,  should  or  would 
pay  or  cause  to  be  paid  unto  the  plaintiff',  his  executors,  &c.,  £300 :— Held,  that 
this  was  a  collateral  covenant,  and  that  the  action  for  the  recovery  of  the  money 
ought  to  be  in  covenant  and  not  in  debt. 

[S.  C.  2  Dowl.  (N.  S.)  .318 ;  12  L.  J.  Ex.  30.     Referred  to,  Coope  v.  Cresswell,  1866, 

L.  E.  2Ch.  Ap.  119.] 

Debt.  The  declaration  stated,  that  by  a  certain  indenture,  made  between  J.  Hartley 
of  the  first  part,  the  defendant  of  the  second  part,  W.  Ashcroft  the  elder  of  the  third 
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part,  W.  Ashcroft  the  3'ounger  of  the  fourth  part,  and  the  plaiiitifl"  of  the  fiftli  ])art, 
the  defendant  covenantcil  with  the  phiintili'  that  they  the  defendant,  the  said  J.  Hartley, 
W.  Ashcroft,  and  G.  Matthews,  their  heirs,  executors,  and  administrators,  or  some  or  one 
of  them,  should  or  would  pay  or  cause  to  be  paid  unto  the  plaintilT,  his  exe-[769]-cutors, 
&c.,  the  sum  of  £300  and  interest.  Breach,  that  the  defendant  did  not,  nor  did  the 
said  J.  Hartle}',  W.  Ashcroft,  and  G.  Matthews,  or  any  or  cither  of  them,  or  any  other 
person,  pay  the  said  sum  of  £300  and  interest  on  &c. 

Special  demurrer,  on  the  ground  that  the  covenant  being  collateral,  an  action  of 
debt  would  not  lie.     Joinder  in  demurrer. 

Erie  argued  in  support  of  the  demurrer  (June  17).  The  covenant  stated  in  the 
declaration  is  not  a  direct  covenant  to  pay  money,  but  a  collateral  covenant  that  the 
defendant  and  other  persons  will  pa}'  the  plaintiflT  the  sum  of  £300,  and  it  does  not 
appear  that  those  third  parties  executed  the  instrument.  The  action  ought  therefore 
to  have  been  in  covenant  instead  of  debt.  In  RanilaU  v.  Uighij  (4  M.  &  W.  130),  where 
lands  were  enfeoffed  to  Kichard  Hollins  and  the  defendant,  to  the  use,  intent,  and 
purpose  that  the  plaintiff,  his  heirs  and  assigns  for  ever,  should  I'cceive  and  take  out 
of  the  lands  a  yearly  rent  of  £63,  payable  half-yearly  ;  and  the  defendant  covenanted 
with  the  plaintifi'  that  R.  H.  and  the  defendant,  their  executors,  &c.,  or  some  or  one 
of  them,  would  pay  or  cause  to  be  paid  to  the  plaintifi",  his  heirs  and  assigns,  the  said 
yearly  rent  at  the  time  appointed  for  payment  thereof ;  it  was  held  that  the  plaintiff 
could  not  sue  the  defendant  in  debt  for  arrears  of  the  annuity.  This  case  is  distin- 
guishable from  Evans  v.  Jones  (5  M.  &  W.  29.5),  where  it  was  held  that  debt  would  lie, 
for  in  that  case  there  was  an  absolute  covenant  to  pay  a  sum  certain  on  a  given  day. 
Cloves  V.  IVillmms  (3  Bing.  N.  C.  868)  also  shews  that  the  action  ought  to  have  been 
covenant,  and  that  debt  is  not  maintainable. 

Humfrey,  contra.  This  action  is  well  maintainable,  for  [770]  the  covenant  is  an 
absolute  and  not  a  collateral  one.  It  is  an  absolute  covenant  thit  he  the  defendant 
will  pay,  or  that  some  one  else  shall.  It  is  not  a  case  in  which  he  undertakes  to  do  a 
collateral  act,  if  another  does  not.  Randall  v.  Righy  is  in  favour  of  the  defendant. 
Lord  Abinger,  C.  B.,  in  giving  judgment,  says,  "  If  it  had  appeared  that  this  was  a 
debt  of  his  own,  on  which  he  was  liable  to  the  plaintiff,  debt  might  be  maintainable 
as  well  as  covenant ;  but  it  is  an  action  on  a  mere  collateral  covenant,  by  which  the 
defendant  jointly  with  another  undertakes  to  secure  the  payment  of  an  annuity  which 
is  issuing  out  of  land."  And  Parke,  B.,  says,  "  It  is  not  a  covenant  to  perform  any 
direct  duty,  but  only  a  collateral  one  to  secure  payment  of  the  rent."  Now  try  it  by 
that  test — is  not  this  a  direct  duty,  in  the  first  instance,  to  pay  the  money?  Most 
clearly  so.  It  is  an  absolute  covenant  to  pay  the  money  ;  and  it  is  not  the  less  absolute, 
that  the  defendant  covenants  that  he  or  another  shall  pay.  [Parke,  B.  It  is  said  to 
be  a  joint  debt,  but  1  do  not  know  that  it  is.]  Assuming  it  to  be  a  joint  debt,  is  there 
not  a  direct  duty  to  pay  the  joint  debt  ?  This  case  falls  precisely  within  the  decision 
in  Evans  v.  Jones,  where  it  was  held  that  debt  lies  on  an  absolute  covenant  by  A.  to 
pay  on  a  certain  day  a  sum  certain  due  from  B.  on  mortgage.  [Alderson,  B.  AVould 
the  declaration  have  been  good,  if  it  had  simply  averred  that  the  defendant  had  not 
paid  the  money  ?  Because  if  it  was  his  duty  to  pay  it,  his  not  paying  is  a  breach  of 
that  duty.] 

Erie,  in  reply.  The  covenant  is  in  effect  a  conditional  one,  that,  if  the  other  parties 
named  will  not  pay,  the  defendant  will.  In  Viner's  Abr.,  Debt  (D.),  pi.  3,  it  is  said 
that  debt  will  not  lie  "if  the  covenant  is  conditional,  as  thus,  viz.  that  if  C.  do  not 
pay  to  B.  £10,  A.  will  pay  it."  [Alderson,  B.  The  liability  in  that  case  does  not 
arise  until  one  has  not  paid.  Here  it  does  ;  all  are  liable — some  [771]  or  one  of  them. 
Parke,  B.  It  does  not  appear  here  that  the  defendant  is  a  surety.]  The  plaintiff" 
might  have  shewn  by  averment  that  the  defendant  was  not  a  surety.  It  does  not 
appear  on  the  face  of  the  instrument  that  it  was  a  direct  duty.  If  you  were  to  strike 
out  of  the  averment  here  the  allegation  that  the  other  parties  had  not  paid,  the 
defendant  might  demur,  on  the  ground  that  it  did  not  appear  that  they  had  not  paid. 
[Alderson,  B.  That  is  the  difficult}^  I  have  felt,  that  it  is  not  a  sufficient  breach  that 
one  has  not  paid.  Parke,  B.  The  difficulty  here  is,  that  we  do  not  know  upon  which 
of  the  four  the  duty  is  cast.]  In  Evans  v.  Jones,  the  form  of  the  covenant  was  not 
that  one  or  the  other  would  pay,  but  that  they,  the  defendants,  would  pay.  An 
alternative  covenant  is  a  conditional  covenant. 

Cur.  adv.  vult. 
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The  i<ulgmcnt  of  the  Court  was  now  delivered  by 

Pakkk,  B.  The  Court,  feeliiii,'  very  great  doubt  whether  the  action  of  debt  was 
nmiiitainablc  upon  the  facts  stated  in"  the  tirst  count,  desired  the  plaintifl'  to  amend, 
thirikini,'  it  proUable  that  the  indenture  was  really  executed  by  Hartley  and  the  two 
Aslicrofts,  as  well  as  by  the  defendant,  and  that  all  four  covenanted  to  pay  the  sum 
of  ,£."iUO,  in  which  case"  an  action  of  debt  would  undoul)tcdly  have  lain  against  the 
four ;  and  against  one,  if  the  one  sued  did  not  plead  iu  abatement. 

The  plaiutitt'  declining  to  amend,  wc  are  now  to  pronounce  the  judgment  of  the 
Court  on  the  record  as  it  stands. 

It  is  well  settled,  that  if  thei'C  be  a  covenant  by  the  defendant  that  he  will  certainly 
pay  a  sum  certain,  debt  will  lie ;  and  that  it  will,  although  the  same  sum  is  by  the 
same  deed  secured  by  a  mortgage :  Kvans  v.  Jones  (5  M.  &  W.  295).  On  the  [772] 
other  hand,  if  he  covenant  that  another  shall  pay  a  certain  sum,  and  if  not,_that  the 
defendant  will,  debt  will  not  lie:  Wentworth's  Office  of  Executor,  123,  Vin.  Abr., 
Debt  (1).).  And  on  the  same  principle,  it  will  not  lie  (after  assignment  assented  to 
bv  the  lessor)  on  the  lessee's  covenant  that  his  assigns  shall  pay  rent,  the  proper 
remedy  being  an  action  of  covenant.  Again,  it  is  said,  in  Wentworth's  Office  of 
Executor,  l"-'3: — "So,  perhaps,  if  the  covenant  be  in  the  disjunctive,  as  to  do  such 
an  act,  or  to  pay  £10,  debt  will  not  lie,  though  the  act  be  not  done,  but  covenant 
only."  If  the  law  is  correctly  laid  down  in  these  authorities,  as  we  think  it  is,  they 
appear  to  us  to  warrant  a  judgment  for  the  defendant. 

In  this  ease,  we  cannot  assume  that  Hartley  and  the  two  Asherofts  executed  the 
indenture,  or  that,  if  they  did,  they  covenanted  jointly  with  the  defendant  to  pay  the 
sum  of  £.'J00,  or  that  there  was  any  recital  in  the  indenture  (which  would  have  bound 
the  defendant)  that  the  £300  was  advanced  to  or  was  a  joint  debt  of  the  defendant 
Hartley  and  the  Asherofts. 

We  must  deal  with  the  ease  as  if  the  legal  effect  of  the  covenant  was  properly  set 
out  in  the  declaration,  and  may  treat  the  question  as  if  it  had  arisen  nakedly  on  a 
covenant  by  the  defendant,  that  he  and  J.  S.,  a  stranger,  (for  the  number  of  other 
persons  is  immaterial,)  their  heirs,  executors,  and  administrators,  or  one  of  them,  should 
pay  the  sum  of  £300  on  a  certain  day. 

This  seems  to  us  to  be  the  same  as  if  the  defendant  had  covenanted  that  he,  or 
that  J.  S.  or  he,  should  pay,  and  to  be  governed  by  the  principle  of  the  authority 
above  mentioned.  It  is  in  substance  and  efl'ect  the  same  as  a  covenant  to  pay  if  J.  S. 
did  not,  and  therefore  an  action  of  debt  will  not  lie  upon  it. 

Our  judgment  is  therefore  for  the  defendant.  We  feel  sorry  to  come  to  this  con- 
clusion, because  we  are  well  satis[773]-fied  that  the  action  could  have  been  main- 
tained, if  the  pleadings  had  been  proper,  and  the  legal  effect  of  the  covenant  had 
been  set  out. 

Judsnieiit  for  the  defendant. 


Thk  Mayor,  Aldermen,  and  Burgesses  of  the  City  of  Coventry  v.  Edmund 
l.vTiiALi-,  William  Wilson,  Thomas  Elton,  William  Serjeant,  Thomas 
Ge(jrc;e  Cheadle,  Peter  Cheadle,  Juu.,  William  Camwell,  Joseph  Voile, 
and  John  Bray.  Exeh.  of  Pleas.  1842. — By  charter  of  the  18  Edw.  3,  the 
men  of  the  "villa"  of  Coventry,  tenants  of  the  Queen  Mother  of  the  manor  of 
Chilesniore,  in  Coventry,  were  incorporated.  The  corporation  consisted  of  the 
mayor,  bailiff's,  and  men  or  commonalty  of  the  villa  of  Coventry.  By  that  and 
subse<]uent  charters  (some  of  the  King,  some  of  Isabel,  the  Queen  of  Edward  III. 
and  others  of  the  Black  Prince),  various  franchises  within  the  villa  of  Coventry, 
and  throughout  the  view  of  frankpledge  of  the  manor  of  Chilesmore,  and  else- 
where, were  granted  to  the  mayor  and  bailiffs  of  Coventry.  By  another  chai'ter 
of  the  30  Hen.  6,  the  villa  of  Coventry,  with  Radford,  Keresley,  and  other 
specified  places,  were  made  into  a  distinct  county,  called  the  "County  of  the 
City  of  Coventry."  By  another  charter  of  the  19  Jac.  1,  regulating  the  govern- 
ment of  the  corporation,  the  aldermen  of  Coventry  were  made  justices  of  the 
peace  of  the  county  of  the  city.  There  were  ten  aldermen  of  Coventry,  being 
one  alderman  for  each  of  ten  wards  :  and  the  limits  of  the  wards  did  not  appear 
far  to  exceed  the  continuous  lines  of  streets  and  houses,  popularly  known  as  the 
city  of  Coventry.—Held,  that  under  the  Municipal  Corporations'  Boundary  Act 
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(6  &  7  Will.  4,  c.  103,  s.  1),  places  Ijciiig  within  the  county  of  the  city  of  Coventry, 
and  through  which  the  mayor  and  bailiffs  of  Coventry  had  a  coroner,  and  other 
franchises,  under  the  above  charters,  but  being  beyond  the  lines  of  such  streets 
and  houses,  and  not  within  any  of  the  wards  of  Covontiy,  were  not  part  of  the 
city  of  Coventry. 

[S.  C.  12  L.  J.  Ex.  409.] 

Eight  several  actions  of  liespass  having  been  brought  by  the  above  respective 
defendants  against  the  Mayoi-  of  Coventry,  to  try  the  validity  of  as  many  distress 
warrants,  issued  b}'  that  officer,  for  levying,  within  the  places  mentioned  in  the 
various  counts  of  the  feigned  issue  afterwards  referred  to,  the  borough  rate,  made 
under  the  5  &  6  Will.  4,  c,  76,  s.  92  ;  by  an  order  of  Alderson,  B.,  proceedings  in 
those  actions  were  stayed,  and  a  feigned  issue  directed  to  be  tried  in  lieu  thereof ; 
the  parties  consenting  to  be  bound  in  the  actions  by  the  event  of  the  corresponding 
issues.  The  following  is  the  form  of  the  first  count  of  the  feigned  issue  : — "For  that 
whereas  heretofore,  and  after  the  pass-[774]-ing  of  a  certain  act  of  Parliament  made 
and  passed  in  the  seventh  year  of  the  reign  of  his  late  Majesty  King  William  the 
Fourth,  to  make  temporary  provision  for  the  boundaries  of  certain  boroughs,  to  wit, 
on  &c.,  a  certain  discourse  was  had  &c.,  wherein  a  certain  question  then  arose  whether, 
before  and  until  the  passing  of  an  act  passed  in  the  Parliament  holden  in  the  second 
and  third  3'ears  of  the  reign  of  his  said  late  Majesty  King  William  the  Fourth,  to 
settle  and  describe  the  divisions  of  counties  and  the  limits  of  cities  and  boroughs  in 
England  and  Wales,  in  so  far  as  respects  the  election  of  members  to  serve  in  Parlia- 
ment, the  parish  of  Foleshill  was  part  of  the  said  city  of  Coventry,  within  the  meaning 
of  the  first  hereinbefore  mentioned  act  of  Parliament,  and  in  that  discourse  the  said 
plaintifls  then  asserted  and  affirmed  that  the  said  parish  of  Foleshill,  before  and  until 
the  passing  of  the  second  hereinbefore  mentioned  act  of  Parliament,  was  as  aforesaid 
part  of  the  said  city  of  Coventry,  which  assertion  and  affirmation  of  the  said  plaintiffs 
the  said  defendants  then  contradicted  and  denied,  and  then  asserted  and  atiirmed  the 
contrary  thereof.  And  thereupon  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, in  consideration  that  the  said  plaintiff's  at  the  request  of  the  said  defendants  had 
then  paid  to  the  said  defendants  the  sum  of  £5  "  &c.  (the  usual  wager  and  promise). 
"And  the  said  plaintiffs  further  say,  that  the  said  parish  of  Foleshill,  before  and  until 
the  passing  of  the  said  second  mentioned  act  of  Pailiament,  was  as  aforesaid  part  of 
the  said  city  of  Coventry,  whereof  the  said  defendants  afterwards,  to  wit,  on  &c.,  had 
notice,  whereby  "  &c.  (usual  conclusion  and  breach). 

There  weie  seven  following  counts,  in  similar  terms,  and  relating  respectively  to 
the  "parish  of  Exhall,"  a  "part  of  the  parish  of  Sows,"  "the  parish  of  Wyken,"  a 
"part  of  the  parish  of  Stivichall,"  the  "hamlet  of  Keresley,"  the  "parish  of  Austey," 
and  the  "parish  of  Stoke."  There  was  also  another  (a  ninth)  count,  relative  to  the 
parish  of  Austey ;  [775]  but  it  was  unnecessary  for  the  Court  to  pronounce  any 
opinion  on  the  point  which  it  raised,  and  it  is  consequently  omitted. 

There  were  pleas  to  each  of  the  counts,  denying  that  the  places  in  question  were 
"  part  of  the  city  of  Coventiy,"  as  alleged  in  the  count :  and  issues  were  joined  on 
those  pleas. 

These  i.ssues  came  on  for  trial  before  a  special  jury  of  Middlesex  on  the  2nd 
December,  1840,  when  an  order  of  Nisi  Prius  was  made  by  the  Lord  Chief  Baron, 
and  by  consent  of  parties,  for  entering  a  verdict  for  the  plaintiffs,  subject  to  a  special 
case,  to  be  stated  for  the  opinion  of  the  Court  by  a  barrister.  The  order  provided 
that  the  Court,  in  deciding  on  the  special  case,  should  draw  the  proper  inferences 
from  the  evidence,  and  should  turn  the  ease  into  a  special  verdict,  at  the  request  of 
either  party.  A  case  was  stated  accordingly.  In  the  case,  a  vast  number  of  charters 
were  shortly  stated  :  admitted  copies  of  the  charters  themselves  being  furnished  to 
the  Court,  and  being,  by  arrangement,  open  to  reference  by  either  party  in  argument. 
The  said  charters  were  arranged  under  the  following  heads,  namely, — "  Charters  and 
other  documents  relating  to  the  church  of  St.  Mary,  Coventry,  and  the  chapels  " — 
"  Charters  and  grants  made  to  the  lay  people  of  Coventry  " — "  Documents  relative 
to  the  manor  of  Chilesmore " — "Charters  and  grants  of  King  Edward  III.,  Queen 
Isabel,  and  the  Black  Prince,  .after  the  (^ueen  and  Prince  had  become  entitled  to  the 
manor  of  Chilesmore  " — and  "  Royal  charters  in  favour  of  Coventry  subsequent  to 
King  Edward  III."     The  only  charters  material  to  be  here  stated  were  the  following, 
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namely — 1st.  A  charter  of  the  20th  January,  IS  Edward  III.  This  charter  states 
that  the  King,  at  the  instance  of  the  Queen  Motlier,  tenant  for  life  of  the  manor  of 
Cheylesmore  in  Coventry,  and  in  consiileration  of  the  Black  Prince  being,  after  her, 
entitled,  was  willing  to  make  |)rc-[776]  eminent  the  men  of  the  villa  of  Coventry, 
tenants  of  the  Queen  Mother  of  that  manor  :  and  the  King  grants  to  the  men  of  the 
villa  of  Coventry,  tenants  of  the  said  manor,  that  the}'  should  have  a  commonalty 
among  them,  and  should  elect  a  mayoi-  and  bailiffs,  and  should  have  congnizance  of 
picas,  .'IS  well  of  trespasses,  contracts,  and  covenants,  as  of  other  matters  arising 
among  themselves,  within  the  villa  aforesaid.  By  the  same  charter  the  King  grants 
also  a  seal  for  recognizances,  and  a  prison  within  the  villa  within  the  tenure  of  the 
Queen,  foi-  malefactors  there  a]iprehended,  of  which  the  mayor  and  bailiffs  should 
have  the  care.  '2nd.  A  chaiter  of  26  November,  30  H.  6.  This  chai'ter  states  that 
the  King,  in  considei'ation  of  his  afl'ection  for  his  "civitas"  or  "  villa  "  of  Coventry, 
atid  the  mayor,  bailiffs,  and  commonalty  of  the  same,  grants  to  the  mayor,  bailiffs 
and  commonalty,  that  the  "  civitas  "  or  "  villa  "  of  Coventry  aforesaid,  with  Kadford, 
Kcrcsley,  Folcshill,  Sic.  (enumerating  all  the  places  mentioned  in  the  various  counts 
of  the  feigned  issue,  besides  others)  then  being  within  the  count}'  of  Warwick,  shall 
be  one  entire  comity  of  itself,  incorporated  in  deed  and  name,  and  distinct  and  entirely 
separated  from  the  said  county  of  Warwick  for  ever,  and  not  p.arcel  of  the  same 
county  of  Warwick  ;  and  that  it  shall  be  called  the  "  County  of  the  City  of  Coventry." 
The  mayor  and  bailiffs  weie  to  be  chosen  as  before.  The  bailiffs  of  the  city  or 
villa  were  to  be  sheriffs  of  the  county  of  the  city  and  also  bailiffs  of  the  city  or  villa, 
as  before.  The  sheriffs  of  the  city  were  to  hold  county  courts  of  the  city  within  that 
city,  from  month  to  month,  and  have  all  jurisdiction  &c.,  pertaining  to  the  office  of 
sheriff'  in  the  .said  city  or  villa,  the  hamlets,  parcels  and  precincts  of  the  same  :  and 
the  King's  writs  were  to  be  directed  to  them  itc.  The  coroner  of  the  city  or  villa 
was  to  be  coroner  of  the  county  of  the  city,  and  the  clerk  for  taking  recognizances  of 
debt  according  to  the  statute  merchant.  The  mayoi'  [777]  was  to  have,  within  the  city 
or  villa,  hamlets,  parcels  and  precincts  aforesaid,  the  office  of  clerk  of  the  market  of 
the  King's  household,  and  to  execute  the  offices  of  steward  and  marshal  of  the  King's 
household,  within  the  same  limits.  3rd.  A  charter  of  18  July,  19  Jac.  1.  This 
charter  recites  that  the  city  of  Coventry  was  an  ancient  city  and  borough,  and  that 
the  citizens  and  burge.sses  of  the  same  city  or  borough,  as  well  by  prescription  or 
custom  as  by  charters  and  letters  patent,  had  been  and  were  incorporated,  as  well  by 
the  n.amc  of  mayor,  bailiffs  and  commonalty  of  the  city  or  villa  of  Coventry,  as  by 
other  names.  It  grants  to  them  that  they  shall  thei'eafter  be  a  body  corporate, 
by  the  name  of  "  Mayor,  Bailiffs  and  Commonalty  of  the  City  of  Coventry,"  with 
perpetual  succession  and  a  common  seal,  &c.  It  confirms  to  the  inhabitants  of  the 
city  the  Council  House,  and  the  council  of  the  city  to  consult  there  for  the  good  rule 
and  g(jvorimient  thereof;  and  regulates  the  election  of  the  councillors.  It  regulates 
the  times  and  manner  of  the  election  of  the  mayoi',  recorder,  and  other  officers'of  the 
city.  It  recites  that  there  had  been  ten  wards  within  the  said  city ;  and  gives  their 
names  as  they  existed  down  to  the  passing  of  the  5  &  6  Will.  4,  c.  76.  It  recites 
that  there  had  been  an  alderman  for  each  ward,  and  I'egulates  the  future  election  of 
aldermen.  It  also  provides  that  the  mayor,  recorder  and  aldermen  should  be  justices 
of  the  peace  within  the  city,  and  within  the  county  of  the  city  of  Coventry,  and  the 
precinct  and  liljcrty  of  the  same  city  and  county,  as  well  within  libei'ties  as  without, 
and  makes  various  other  regulations  for  the  civil  government.  Others  of  the  charters 
referred  to  contain  grants  of  a  coroner,  court  of  pleas,  and  other  franchises,  to  the 
niayor  and  bailiffs  of  Coventry  ;  the  limits  of  the  franchise  varying,  sometimes  being 
the  villa  of  Coventry,  and  at  others  the  view  of  frankpledge  of  the  manor  of 
Chilcsniore,  &c. 

The  case  also  adverted  to  paviage  grants,  murage  grants,  rolls  of  proceedings 
cnmmal  and  civil,  as  well  as  to  numer-[778]ous  fines,  recoveries,  deeds,  wills,  &c. 
1  hese  documents  had  been  produced  by  one  side  or  the  other,  for  the  purpose  of 
shewing  a  connexion  between  the  city  of  Coventry  and  the  places  in  question,  in 
some  instances,  and  that  in  others  that  they  had  been  treated  as  distinct  "  villas  "  and 
places,  and  for  proof  of  the  jurisdiction  and  authority  assumed  and  exercised  by  the 
mayor  and  bailiffs  of  Coventry  over  the  place  in  question,  or  some  of  them.  The 
course  taken  by  the  Court  in  giving  judgment  renders  it  unnecessary  further  to  allude 
to  these  parts  of  the  case. 
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It  wjis  shewn  that  there  were  ten  wards  in  Coventry,  known,  nntil  the  passing  of 
the  5  &  6  Will.  4,  c.  76,  by  the  names  mentioned  in  the  before-mentioned  charter 
of  Jac.  ] .  There  did  not  exist  any  certain  knowledge  or  reputation  as  to  the  e.xti'erae 
limits  of  these  wards;  but,  at  all  times  within  living  memory,  there  had  been  a 
general  i-eputation  in  the  city  that  no  one  of  the  wards  extended  to  any  of  the  places 
mentioned  in  the  feigned  issue.  At  the  passing  of  the  Municipal  Reform  Act,  the 
wards  were  reputed  to  contain  the  streets  of  the  eity,  and  the  houses  from  time  to 
time  built  either  in  continuation  of  the  existing  streets,  or  at  short  distances  from 
them.  None  of  these  streets  or  houses  were  situate  within  any  of  the  places  mentioned 
in  the  feigned  issue.  "  Chnrch  "  and  "  Paving  and  Lighting  "  Acts  were  referred  to  ; 
and  much  evidence  shewn  of  various  particulars  (as  rights  of  common,  &c.),  in  which 
distinctions  had  been  recognized  between  the  freemen  of  Coventry  and  the  inhabitants 
of  Coventry  as  comprised  within  the  wards,  and  the  inhabitants  of  the  places  in 
qnestion. 

The  right  of  voting  for  members  to  serve  in  Parliament  for  the  city  was  stated 
to  have  been  regulated,  prior  to  the  Parliamentar}'  Reform  Act,  by  the  21  Geo.  3, 
c.  54.  The  right  of  election  was  in  such  freemen  as  had  served  seven  years'  appren- 
ticeship to  one  and  the  same  trade  in  the  city  or  suburbs  thereof,  and  did  not  receive 
alms  ;  such  [779]  freemen  being  duly  sworn  and  enrolled,  &c.  The  persons  who 
served  their  apprenticeship  within  the  streets  and  houses,  which  are  before  slated  to 
have  been  reputed  to  have  belonged  to  the  wards  at  the  time  of  the  passing  of  the 
Municipal  Reform  Act,  had  always  claimed  their  freedom,  and  had  been  admitted  as 
persons  entitled  to  their  freedom,  and  qualified  to  vote  under  the  above  statute  ;  but 
no  instance  was  proved  of  any  such  claim  or  admission  in  respect  of  apprenticeship 
served  in  any  of  the  places  mentioned  in  the  feigned  issue,  although  a  great  numlier 
of  persons,  carrying  on  trades  and  taking  apprentices,  had  always,  since  the  passing 
of  the  above  act  of  the  "21  C4eo.  .3,  c.  54,  lived  in  those  places.  In  the  case  there  were 
also  statements  relative  to  charities  and  other  matters,  to  which  it  is  not  necessary 
here  further  to  advert. 

A  charter  boundary  was  shewn,  called  "  The  Prince  of  Wales'  Boundary,"  as 
occurring  in  a  charter  of  the  Black  Prince  (49  Edw.  3),  which  it  was  admitted  did  not 
embrace  any  of  the  places  in  question.  Another  boundary  was  laid  down  in  a  charter 
of  22  Rich.  2,  and  the  limits  of  the  city  walls  were  shewn  ;  but  none  of  the  places  in 
dispute  came  within  these  confines. 

The  case  was  argued  on  the  23rd  and  24th  of  June,  1842,  by  the  Solicitor-General 
(Kenyon  with  him),  for  the  plaintifl^s,  and  R.  V.  Richards  (Adams,  Serjt.,  and  Atherton 
with  him),  for  the  defendants.  The  arguments  on  both  sides  turned  very  much  on 
the  precise  wording  of  many  of  the  numerous  documents  brought  by  the  special  case 
before  the  Court.  The  substance  of  these  ai'guments,  being  given  in  the  judgment 
of  the  Court,  is  omitted  here,  for  the  sake  of  brevity,  and  as  having  more  of  a  local 
than  public  application  and  interest. 

Cur.  adv.  vult. 

During  the  same  Vacation  Sittings,  (July  10),  the  judgment  of  the  Court  was 
delivered  by 

[780]  Parke,  B.  In  this  case  we  have  examined  the  various  facts  and  documents 
laid  before  us  for  our  consideration,  we  now  propose  to  state  the  result  at  which  we 
have  arrived. 

These  issues  raise  in  fact  but  one  question,  and  that  is  whether  the  five  parishes, 
the  two  parts  of  parishes,  and  the  hamlet,  which  are  the  subject  of  them,  form  a  part 
of  the  city  of  Coventry,  so  as  to  fall  within  the  operation  of  the  6  &  7  Will.  4, 
c.  103,  s.  1. 

The  first  point  is,  what  is  the  true  construction  to  be  put  on  that  act.  By  the 
former  act,  5  &  6  Will.  4,  c.  76,  certain  "liberties"  and  large  tracts  of  land  beyond 
the  limits  of  the  towns  had  been  included  within  the  boundaries  of  the  boroughs,  for 
the  pui'poses  of  municipal  taxation.  But  this  having  been  found  inconvenient  and 
unjust,  that  part  of  the  act  was  repealed,  and  the  provision  in  question  was  introduced, 
and  it  was  enacted  that  no  part  of  any  county,  or  of  the  liberties  of  any  borough 
town  or  city,  which  did  not,  before  the  time  of  the  passing  of  the  2  &  3  W^ill.  4,  c.  64, 
form  a  part  of  the  borough  town  or  city  itself,  should  be  taken  to  be  within  the  metes 
and  bounds  of  such  borough  town  or  city,  or  within  the  jurisdiction  of  its  justices,  or 
in  fact  liable  to  its  municipal  taxation. 
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Now,  we  tbiiik,  on  full  consideration,  that  the  true  view  of  this  act  is,  that  those 
parts  of  each  county  of  a  city  or  buiough,  which  were  in  fact  the  town  or  city  itself, 
suhjcctcd  to  its  ordinary  municipal  government,  bearing  its  ordinary  municipal  burthens, 
ami  entitled  to  its  ordinary  municipal  privileges,  before  the  time  when  the  2  &  3  Will.  4 
was  passed,  are  now  alone  to  be  deemed  lial)le  to  the  municipal  burthens  imposed  by 
the  ■")  &  G  Will.  4,  c.  76.  And  if  this  be  the  true  consti-uction,  we  see  no  difficulty  in 
coming  to  a  conclusion  in  favour  of  the  defendants. 

Secondly,  the  question  as  to  Coventry  is,  what  portion  of  the  county  of  the  city 
of  Coventry  is  it  which  consists  of  the  city  itself,  and  fulfils  the  conditions  to  which 
we  before  [781]  referred  1  That  portion  is  alone  for  the  future  to  be  subjected  to  its 
municipal  burthens,  and  to  the  jurisdiction  of  its  magistrates,  whose  jurisdiction  before 
extended  over  the  whole  county  of  the  city. 

Now,  although  the  district  which  will  fulfil  these  various  conditions  is  not  very 
clearly  defined,  inasmuch  as  it  may  either  be  confined  to  the  extent  of  the  wards  of 
the  city,  (which  we  think  the  more  reasonable  limit),  or  may  extend  as  far  as  the  limits 
of  the  Prince's  charter,  or  may  include  the  two  original  parishes  of  the  Holy  Trinity 
and  St.  Michael's,  yet,  at  any  rate,  it  is  clear  from  the  facts  stated  in  the  case,  that 
it  does  not  include  any  part  of  the  five  parishes  in  question.  On  this  ground  alone, 
therefore,  we  should  be  of  opinion  that  the  defendants  are  entitled  to  our  judgment. 
And  we  think  the  same  result  follows  from  the  mere  consideration  of  the  charter  of 
Hen.  6,  by  which  the  county  of  the  city  was  originally  constituted.  That  charter 
states  a  grant  by  the  King,  that  the  city  oi'  villa  of  Coventry  afoi'esaid,  with  Kadford, 
Kirtley,  Foleshill,  Eccleshall,  Austey,  Callongden,  Wykin,  Kenby,  Lawood  End,  Stoke, 
Biggin,  Whitley,  Pinley,  Asthall,  Horwell,  Harnall,  and  Whabberly,  hamlets  of  the 
city  or  villa  aforesaid,  and  the  parcel  of  Sowe,  and  the  parcel  of  Stivichall,  which  are 
within  the  liberty  of  the  city  or  villa  aforesaid,  and  the  precinct  of  the  city,  villa,  hamlets, 
and  parcels  aforesaid,  (which  now  are  within  the  county  and  the  county  of  Warwick), 
shall  from  the  feast  of  St.  Michael's  next  ensuing  be  one  entire  county  of  itself,  separated 
from  the  county  of  Warwick,  and  called  the  county  of  the  city  of  Coventry.  Now, 
it  is  impossible  not  to  see  that  a  plain  and  broad  line  of  distinction  is  made  between 
the  city  or  villa  of  Coventry  itself  and  the  districts  in  question.  Sowe  and  Stivichall 
are  expressly  stated  to  be  within  the  liberty  of  the  city  or  villa;  even  supposing 
(which  we  do  not  agree  to)  that  Radford  and  the  other  enumerated  places  are  not 
included  within  the  same  words.  But  even  if  they  are  not,  they  are  clearly  [782] 
called  hamlets  of  the  city  or  villa,  and  the  subsequent  words,  "  precinct  of  the  city, 
villa,  hamlets,  and  parcels  aforesaid,"  as  well  as  the  prior  words,  the  city  or  villa  of 
Coventry,  w^ith  Kadford,  &c.,  plainly  point  to  a  distinction  between  the  city  and  those 
hamlets.  Now  as  we  are  of  opinion  that  the  true  construction  of  the  6  &  7  Will.  4, 
c.  103,  s.  1,  confines  the  rights  claimed  by  the  plaintiffs  to  the  district  of  the  city  or 
villa  of  Coventry  proper,  this  charter,  which  distinguishes  between  those  parishes  and 
that  district,  makes,  as  we  think,  an  end  of  the  plaintifts'  case. 

But  thirdly,  we  are  of  opinion,  upon  the  facts  stated  for  our  consideration,  that 
the  original  villa  of  Coventry  never  did  include  any  of  the  parishes  in  question. 

The  original  incorporation  of  Coventry  under  the  charter  of  18  Edw.  3,  was  of  the 
"men  of  Coventry,  tenants  of  the  manor  of  Cheylesmore ; "  and  it  was  contended  by 
the  Solicitor-General,  that  the  men  of  the  villa  of  Coventry,  tenant  of  the  manor  of 
Cheylesmore,  were  in  truth  all  the  tenants  of  the  manor,  and  that  the  manor  and  villa 
were  co-extensive.  But  we  see  no  ground  for  arriving  at  such  a  conclusion.  If  the 
villa  of  Coventry  be  situate  within  the  manor,  and  either  some  or  all  the  men  of  that 
villa  were  tenants  of  the  manor,  the  words  of  the  charter  will  have  a  more  natural 
and  full  cfTect.  It  is  clear  that  the  villa  of  Coventry  is  situate  within  the  liberty  and 
view  of  frankpledge  of  that  manor— for  it  is  so  described  in  the  grant  of  19  Edw.  3 
to  (iueen  Isabella.  And  again  in  the  extract  from  the  Assize  Roll,  26  Edw.  3,  where 
the  mayor  and  bailifis  of  Coventry  claim  cognizance,  Coventry  is  thus  described  : 
"Coventry,  which  is  situated,  as  it  is  said,  within  the  manor  of  Cheylesmore."  And 
again,  when  the  same  parties  claim  cognizance,  19  Rich.  2,  21  Rich.  2,  and  9  Hen  5 
they  describe  the  parties  not  as  residents  within  the  villa,  but  as  tenants  and  residents 
within  the  fee  of  the  manor  of  Chilesmore,  and  the  view  of  frankpledge  of  the  [783] 
same  manor.  These  are  surely  more  in  conformity  with  the  supposition  above  made, 
that  the  villa  of  Coventry  was  within,  rather  than  that  it  was  coextensive  with,  the 
manor  of  Cheylesmore.     But  the  main  ground  on  which  the  Solicitor-General  araued 
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that  the  two  districts  were  eo-exteusivc,  arose  out  of  the  exercise  of  the  jurisdiction 
of  the  coroner  at  a  very  early  period.  By  the  charter  20  Edw.  3,  it  appears  that  tlic 
King  granted  to  the  mayor,  bailiffs  and  men  of  the  villa  of  Coventry,  tenants  of  the  said 
manor,  the  office  of  coroner  in  the  same  villa  ;  and  certainl}-  at  a  very  earl}'  period 
the  mayor  and  bailiffs  have  exercised  that  jurisdiction  throughout  the  whole  district 
in  question  ;  and  if  this  were  all,  it  would  not  be  an  unfair  deduction  to  make  that 
this  shewed  that  the  villa  of  Coventry  had  the  extent  for  which  the  Solicitor-General 
contends.  But  the  learned  counsel  for  the  defendants,  in  answer  to  this  part  of  the 
case  of  the  plaintiffs,  have  laid  before  the  Court,  in  addition  to  these  facts,  a  variety 
of  documents  connected  with  the  manor  of  Chevlesniore,  which  throw  great  doubt 
upon  the  above  conclusion.  It  appears  that  Queen  Isabella  for  her  life,  and  the  Black 
Prince  in  fee  after  her  death,  were  entitled  to  the  manor  of  Cheylesmore,  and  that 
King  Edward  III.  made  a  grant  in  the  19  Edw.  3  to  the  Queen  for  life  and  to  the 
Black  Prince  in  fee,  which  is  couched  in  terms  sufficient  to  carry  the  right  to  exercise 
the  office  of  coroner,  by  their  stewards,  or  by  the  mayor  and  bailiffs  of  Coventry',  or 
others  deputed  to  them  for  that  purpose,  throughout  the  liberty  and  view  of  frank- 
pledge of  that  manor. (ii)  The  Queen  afterwards,  (19  Edw.  3),  by  license  from  the 
Crown,  granted  this  privilege  to  the  mayor  and  bailiffs  of  Coventry  for  her  life  ;  and 
the  Black  Prince,  (20  Edw.  3),  confirmed  the  grant  of  the  Queen,  and  made  the  same 
grant  [784]  for  himself  in  respect  of  his  reversion  in  fee,  saving,  however,  to  himself 
all  liberties  and  other  things  aforesaid  without  the  villa  aforesaid. 

Now,  it  must  be  admitted  that  it  does  not  appear  from  these  documents  by  what 
right  the  mayor  and  bailiffs  of  Coventry,  after  the  death  of  Queen  Isabella,  exercised 
the  office  of  coroner  out  of  the  villa  of  Coventry.  But  sufficient  is  shewn  to  raise  a 
not  improbable  inference,  that,  having  the  right  by  royal  grants  within  the  villa,  and 
having  exercised  it  under  Queen  Isabella's  grant  during  her  life  to  the  extent  of  the 
manor  of  Cheylesmore,  and  having  a  grant  confirmiug  some  of  these  rights  from  the 
Black  Prince,  who  survived  her,  they  might  continue  the  exercise  of  this  office  of 
coroner,  either  by  mistake  or  usurpation,  throughout  the  larger  district.  And  we 
cannot,  from  such  a  doubtful  exercise  of  this  franchise  throughout  the  larger  district, 
come  to  the  conclusion,  which  seems  to  us  inconsistent  with  the  other  main  facts  of 
the  case,  that  the  villa  of  Coventry  was  co-extensive  with  the  manor  of  Cheylesmore. 
The  very  charter  of  confirmation  by  the  Black  Prince,  which  saves  to  himself  the 
liberties  "  witho\it  the  villa,"  seems  to  us  to  shew  that  there  were  parts  of  the  manor 
not  included  "  within  the  villa."  The  charter  of  the  same  prince  in  9  Edw.  3,  describes 
the  limits  within  which  his  ministers  are  not  to  enter  and  exercise  jurisdiction,  and 
affords  a  strong  inference  what  the  boundaries  of  the  villa  then  were,  and  these  exclude 
the  disputed  district.  .So  again,  the  charter  of  22  Rich.  2,  which  in  several  places 
speaks  of  the  villa,  and  the  suburbs  of  the  same,  cannot  have  a  full  meaning  given  to 
the  word  "suburb.?,"  if  the  villa  itself  include,  as  the  plaintiffs  contend  it  does,  all  the 
districts  in  question. 

We  have  before  adverted  to  the  charter  of  the  23  Hen.  6,  but  it  may  be  mentioned 
again  as  bearing  materially  on  this  question  of  fact. 

We  abstain  from  going  further  into  a  larger  detail  of  the  [785]  other  facts  laid 
before  us,  and  commented  upon  with  great  ability  by  both  the  learned  counsel  who 
argued  this  case ;  but  after  fully  considering  them,  and  weighing  their  effect,  we  have 
come  to  the  conclusion  of  fact,  that  the  villa  of  Coventry  never  did  include  within 
its  ambit  any  of  the  parishes  or  places  which  are  the  subject  of  these  issues. 

Upon  the  whole,  we  are  of  opinion  that  all  the  issues  must  be  found  for  the 
defendants. 

Judgment  for  the  defendant. 

In  the  Exchequer  Chamber. 

(In  Error  from  the  Court  of  Exchequer.) 

Cooper  v.  Langdon.     Dec.  1,  1842. — Assumpsit  on  an  agreement  to  build  a  house 
according  to  certain  drawings,  plans,  and  specifications,  and  to  the  satisfaction  of 

(a)  The  words  referred  to  in  this  part  of  the  judgment  of  the  Court,  were  words 
of  exclu.sion,  similar  to  those  occurring  in  the  charter  of  23  Edw.  3  to  the  Earl  of 
Lancaster,  referred  to  iu  Jaoison  v.  Dijson,  ante,  vol.  9,  p.  540. 
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the  plaintifi',  &c.  The  defendant  pleaded,  1st,  non  assumpsit;  2nd,  that  he  did 
the  works  to  the  satisfaction  of  the  plaintiff;  3rd,  that  before  the  breach  the 
contract  was  rescinded  ;  -ith,  leave  and  license  ;  and  also  other  pleas  alleging 
deviations  from  the  contiact  hy  agreement  with  and  command  of  the  plaintifi'. 
Issnes  having  been  joined  and  taken  on  those  pleas,  the  cause  was  at  the  assizes 
referrcfl  to  an  arbitrator,  who  awarded  a  general  verdict  to  be  entered  for  the 
defendant.  The  verdict,  and  judgment  thereon,  having  been  entered  accordingly  : 
— Held,  that  the  record  was  not  repugnant,  so  as  to  afford  ground  of  error. 

[S.  G.  2  Dowl.  (N.  S.)  83G  ;  12  L.  J.  Ex.  485.] 

Judgment  having  been  entered  up  in  the  Court  of  Exchequer  for  the  defendant, 
upon  the  general  verdict  awarded  for  him  bj'  the  arbitrator  in  this  case,(a)  a  writ  of 
error  w;is  bi-ought  into  this  Court,  which  was  now  argued  by 

Peacock,  for  the  plaintifi'.  The  judgment  is  erroneous,  the  verdict  for  the  defen- 
dant on  the  sevei'al  issues  being  repugnant  and  irreconcilable.  The  verdict  on  the 
first  issue  declares  that  the  defendant  made  no  contract;  while  that  on  the  third  issue 
aflii-ms  that  there  was  a  contract,  [786]  but  that  it  was  rescinded  by  mutual  agreement 
of  the  jiarties.  To  support  the  latter  i.ssue,  the  defendant  had  first  to  prove  that  some 
contract  between  the  parties  was  rescinded ;  and  secondly,  to  identif)'  it  as  the  eon- 
tract  fieclared  upon.  There  are  many  cases  to  shew  that  an  inconsistent  verdict  is 
void:  sec  Cossey  v.  Diggons  (2  B.  &  Aid.  546),  Marler  v.  Ayliffe  (Cro.  Jac.  134).  If 
the  defendant  by  his  evidence  shews  the  existence  of  the  contract,  which  the  plaintiff 
had  failed  to  establish,  the  first  issue  is  proved  for  the  plaintiff;  there  are  two  issues, 
therefore,  found  for  the  defendant  which  could  not  co-exist.  Here,  too,  the  defendant 
says  in  terms  that  the  contract  was  rescinded  after  the  making  of  it.  [Tindal,  C.  J. 
Suppose  the  contract  were  not  provable  for  want  of  a  stamp  ;  yet  it  is  a  contract ;  the 
stamp  acts  onl}'  prevent  it  from  being  received  in  evidence ;  and  then  upon  the  other 
plea  evidence  is  given  to  shew  that  tlie  contract  was  mutually  receded  from  :  I  see  no 
necessary  inconsistency.]  But  that  same  evidence  proves  that  the  contract  once 
existed.  [Maule,  J.  Suppose  the  defendant  put  in  a  letter  from  the  plaintiff,  saying, 
"  I  have  received  yours  of  yesterday,  inclosing  a  £5  note,  and  in  consideration  thereof 
I  agree  to  rescind  all  contracts  heretofore  made  between  us."]  Upon  that  evidence 
the  jury  must  find  the  existence  of  the  particular  contract.  [Lord  Denman,  C.  J. 
No — there  would  be  no  necessity  to  inquire  as  to  any  particular  contract.]  The 
defendant  could  not  properly  identify  the  contract,  without  putting  it  in  evidence  and 
so  proving  it:  Atkins  v.  Oiven  (2  Ad.  &  E.  35). 

Crowder,  contra,  was  not  called  upon. 

Lord  Denman,  C.  J.  Strictly  speaking,  there  is  no  inconsistency  on  this  record. 
But  I  do  not  see  how  some  apparent  inconsistency  is  to  be  avoided  in  the  mere  state- 
[787]-ment  of  these  particular  issues.  The  defendant  has  a  right  to  say  to  the 
plaintiff,  Whatever  you  allege  as  a  contract  does  not  bind  me,  but  even  if  it  does, 
whatever  contract  existed,  we  have  mutually  abandoned  it.  Since  the  statute  of 
Anne,  which  allows  inconsistent  pleas  to  be  pleaded,  this  must  occur  in  many  cases. 
Suppose  a  special  verdict,  in  which  a  particular  instrument  was  set  forth,  and  it  were 
for  the  Court  to  say  whether  it  amounted  to  an  agreement  or  not,  and  they  thought 
it  did  not ;  how  would  that  be  inconsistent  with  their  also  saying  that  the  parties  had 
mutually  entered  into  an  agreement  to  rescind  if? 

Judgment  affirmed. 


(a)  See  9  M.  it  W.  60 ;  where  the  pleadings  and  facts  are  fully  set  out. 
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Todd  and  Another  v.  Emly  and  Another.  Exch.  of  Pleas.  Jan.  13,  1843. — To 
a  plea  of  a  release  by  the  plaintiffs  of  a  co-contractor  with  the  defendants,  the 
plaintiff's  replied  non  est  factum,  to  which  the  defendants  rejoined  "that  the  said 
deed  is  the  deed  of  the  plaintiff's,"  on  which  issue  was  joined.  Semhle,  that  this 
isue  would  be  supported  by  the  pi-oduction  of  the  release  in  a  cancelled  state,  it 
having  been  cancelled  by  the  releasee  after  the  plea  was  pleaded,  but  before  the 
issue  joined. 

[S.  C.  2  Dowl.  (N.  S.)  570.     See  further,  p.  610,  post.] 

A  new  trial  of  this  cause  having  been  directed,  on  the  ground  that  the  plea  puis 
darrein  continuance  of  the  release  of  Mr.  Stewart,  which  the  defendants  proposed 
to  plead  at  the  last  trial,  ought  to  have  been  received  (see  9  M.  Si  W.  606),  the  cause 
was  ti'ied  again  (for  the  fourth  time)  before  Loi'd  Abinger,  C.  B.,  at  the  last  Surrey 
Assizes :  when  it  appeared,  that  on  the  "JSth  of  June  last,  after  the  I'ule  for  a  new  trial 
was  made  absolute,  but  before  issue  was  joined  on  the  pica  of  release,  Mr.  Stewart  had 
cancelled  the  release  by  tearing  of!"  the  seal.  The  plaintiffs  afterwards  (14th  July) 
delivered  a  replication  of  non  est  factum  ;  to  which  the  defendants  rejoined,  that  "  the 
said  deed  is  the  deed  of  the  [2]  plaintiffs,"  upon  which  issue  was  joined.  The  defen- 
dants called  upon  Mr.  Stewart,  under  a  subpcena  duces  tecum,  to  produce  the  release, 
when  it  appeared  that  he  had  delivered  it  to  his  clerk,  to  be  given  to  the  plaintiff's,  and 
that  when  applied  to  on  the  subject  by  the  defendants'  attornev,  he  had  referred  him 
to  the  plaintiff's'  attorneys  ;  who,  on  application  to  them,  declined  to  give  any  informa- 
tion who  was  the  .subscribing  witness  to  the  deed.  Mr.  Stewart's  clerk  was  not  in 
attendance  at  the  trial ;  and  the  possession  of  the  deed  being  thus  unaccounted  for, 
the  Lord  Chief  Baron  refused  to  receive  secondary  evidence  of  its  contents,  and  the 
plaintiffs  had  a  verdict. 

In  Michaelmas  Term,  Thesiger  obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds 
that  under  the  circumstances  the  plaintiff's  had  a  right  to  give  secondary  evidence  of 
the  deed,  without  proving  it  by  the  subscribing  witness,  and  that  the  replication  of 
non  est  factum  had  reference  to  the  date  of  the  plea  to  which  it  was  an  answer,  at 
which  time  the  deed  was  an  existing  and  valid  instrument,  and  therefore  the  pioof  of 
it  would  have  entitled  the  defendants  to  a  verdict. 

Piatt  and  PetersdorfF  now  shewed  cause.     The  defendants  are  not  entitled  to  make 
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this  rule  ;il)solutc,  inasmuch  as  the  release,  had  it  been  proved  at  the  trial,  would  not 
have  entitled  them  to  the  verdict.  The  issue  taken  by  the  rejoinder  is  in  the  present 
tense,  that  the  deed  is  the  deed  of  the  plaintift's,  and  must  be  taken  to  have  reference 
to  the  time,  not  of  the  pica  pleaded,  but  of  issue  joined,  and  at  that  time  the  deed  had 
no  existence.  This  view  of  the  case  is  supported  by  many  authorities.  In  Nichols  v. 
JI<ii/uo(xl  (Dyer,  59  a.)  in  debt  on  bond,  and  non  est  factum  pleaded,  it  appeared  that, 
before  the  trial,  the  bond  and  the  labels  of  the  seal  had  beeu  eaten  by  mice ;  and  the 
jiny  were  chari^ed  to  ini[uii-c  if  it  was  the  defendant's  deed  at  the  [3]  time  of  plea 
pleaded.  The  law  is  laid  down  in  similar  terms  in  IFlwljulak's  case  (5  Rep.  119)  (third 
resolution),  and  Michael  v.  S'mckwith  (Cro.  Eliz.  1  20),  that  the  question  refers  to  the  time 
of  pleading,  whether  plea  or  replication,  and  is  whether  the  instrument  then  exists  as 
a  deed.  So  in  Fisher  v.  Fiml  (12  Ad.  .fe  E.  054  ;  4  P.  I'fe  I).  347),  where  the  plaintiff'  in 
covenant  allejicd  as  excuse  for  not  making  profert,  that  the  deed  "  being  in  the  posses- 
sion of  the  defendant,"  the  plaintiff  was  unable  to  produce  it,  a  plea  that  the  deed  "is 
not  in  the  possession  of  the  defendant,"  modo  et  forma,  was  held  to  apply  to  the  time 
of  plea  pleaded,  and  therefore  to  be  insufficient.  It  is  stated  in  all  the  treatises  on 
evidence,  that  non  est  factum  puts  in  issue  whether  the  deed  be  the  defendant's  deed 
at  the  time  of  pleading ;  1  Phill  Evid.  133;  2  Stark.  Evid.  376;  and  the  same  rule 
must  apply  to  subsequent  pleadings.  [Parke,  B.  It  would  appear  then  that  the 
replication  is  bad,  because  it  ought  to  have  shewn  that  the  deed  was  not  <at  any  time 
the  deed  of  the  plaintiffs.]  That  might  have  been  ground  for  a  demurrer,  but  the  oidy 
(juestioM  now  is,  what  was  the  issue  in  fact.  It  is  like  the  plea  of  nil  debet  before  the 
new  rules,  under  which,  being  in  the  present  tense,  matter  subsequent  to  the  accruing 
of  the  cause  of  action  might  be  given  in  evidence. 

Thesiger,  contra.  This  question  must  undoubtedly  be  decided  by  the  principles 
applicalile  before  the  new  rules,  which  do  not  apply  to  replications  and  subsequent 
])leadings.  But  all  the  cases  cited  on  the  other  side  were  cases  of  actions  brought  on 
the  instrument  itself.  Until  the  decision  in  Ihad  v.  Brookmnn  (3  T.  R.  151),  it  was 
necessary  to  make  profert  of  every  deed  pleaded  ;  and  on  non  est  factum,  the  plaintiff 
was  bound  to  prove  a  deed  in  the  state  in  which  it  must  be  produced  to  the  Court. 
But  since  it  has  been  [4]  admitted  that  profert  might  be  excused  on  the  ground  that 
the  deed  was  lost  or  destroyed,  or  that  it  w^as  in  the  possession  of  the  other  party,  or 
of  a  person  bv  whom  the  party  pleading  it  had  no  power  to  compel  its  production, 
lioltm  V.  Bisfuiji  of  Carlisle  (2  H.  Bl.  259),  Bain  v.  Coojkt  (8  M.  &  W.  751),  Dungerfield 
V.  Thomas  (9  Ad.  &  E.  292  ;  1  P.  &  D.  287),  the  strict  rule  laid  down  in  the  old  cases 
is  no  longer  applicable.  If,  indeed,  the  party  choose  nevertheless  to  plead  it  with  a 
profert,  he  must  fail  unless  he  produces  the  deed  :  Smith  v.  Woodward  (4  East,  585), 
Malisoji  V.  Alhinson  (3  T.  Pu  153,  n.),  irintjirld  v.  Fausset  (1  Ves.  sen.  389),  E.r  parte 
Greeinvay  (6  Ves.  812).  But  here  the  issue  would  have  been  supported  by  proof  of 
the  cancelled  instrument.  Cancellation  by  consent  no  doubt  destroys  a  deed  creating 
an  interest  inter  partes:  Shep.  Touchst.  70,  Dennis  v.  Fai/ne  (March,  pi.  165);  but 
although  this  may  operate  as  an  avoidance  of  the  deed  as  between  the  parties  to  it,  it 
ma}-  still  be  produced  in  evidence  by  a  third  party.  In  Bolton  v.  Bishop  of  Carlisle,  the 
plaintiff  must  have  been  allowed  to  produce  the  cancelled  instrument  in  support  of  his 
case.  There  are  cases  also  to  shew  that  a  deed  which  has  been  improperly  oancellcd  as 
against  a  party  to  it,  may  be  considered,  as  against  the  canceller,  as  an  existing  deed  : 
Beckroio's  case  (Hetley,  138),  JFoodward  v.  Aston  (1  Ventr.  296).  [Parke,  B.  ft  is  the 
deed  of  the  parties  in  the  sense  in  which  the  word  is  used  in  the  plea.] 

Parke,  B.  The  cases  which  have  been  referred  to  certainly  afford  strong  ground 
for  .suppo.sing  that  the  meannig  of  this  i-eplication  is,  that  it  is  not  the  deed  "of  the 
plaintiffs  for  the  purpose  of  proving  a  release  :  and  therefore  that  the  issue  is  proved 
liy  the  production  of  a  deed  [5]  which  has  operated  as  a  lelease,  although  now  in  a 
cancelled  state.  Under  all  the  circumstances  of  the  case,  we  are  of  opinion  that  the 
defendants  are  entitled  to  a  new  trial  on  payment  of  costs,  on  the  ground  of  surprise. 

LoKi)  AniNCER,  C.  B.,  Ai-derson,  B.,  and  Gurney,  B.,  concurred. 

Rule  al).solute  accordingly. 
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Smith  v.  MAUUAnLE,  Knt.  Exch.  of  Picas.  Jan.  14,  1843. — It  i.s  an  implied  loii- 
dition  ill  the  letting  of  a  furnished  hou.se,  that  it  shall  be  reasonably  fit  for 
habitation  ;  if  it  be  not  (e.g.  where  it  is  greatly  infested  with  bugs),  the  ten;int 
may  quit  it  without  notice. 

[S.  C.  2  Dowl.  (N.  S.)  810;  12  L.  J.  Ex.  223;  7  Jnr.  70:  at  Nisi  Friu.s,  Car.  &  M. 
479.  Distinguished,  SuUoii  v.  Tcinpk,  1843,  12  M.  &  W.  60;  Chester  v.  FowcU, 
1885,  52  L.  T.  722.  Considered,  Hart  v.  JFindsur,  1843,  12  M.  &  W.  86. 
Approved,  Wilson  v.  Finch-IIutton,  1877,  2  Ex.  D.  336.  E.^plained,  Sarson  v. 
Boherts,  [1S95]  2  Q.  B.  395.  See  also  Fowler  v.  Lock,  1872,  L.  R.  7  C.  P.  281; 
Manchester  Bonded  Warehouse  Company  v.  Carr,  1880,  5  C.  P.  D.  511  ;  Boherlson  v. 
Anuizon  Tuij  and  Li(jhlhoiise  Company,  1881,  7  Q.  B.  D.  598.] 

Assumpsit  for  use  and  occupation.  Plea,  non  assumpsit.  At  the  trial  before  Lord 
Abinger,  C.  B.,  at  the  Middlesex  sittings  after  Michaelmas  Term,  it  appeared  that 
the  action  was  brought  to  recover  a  balance  of  five  weeks'  rent  of  a  furnished  house 
at  Brighton,  which  had  been  taken  by  the  defendant  of  the  plaintitl'  under  the  following 
agreement : — 

"Brighton,  September  14,  1842. 

"  Mr.  John  Smith,  of  24,  St.  James's-street,  agrees  to  let,  and  Sir  Thomas  Marrable 
agrees  to  take,  the  house  No.  5,  Brunswick-place,  at  the  rent  of  eight  guineas  per 
week,  for  five  or  six  weeks  at  the  option  of  the  said  Sir  Thomas  Marrable. 

"Thoaias  Marrahle. 
"John  Smith. 
"The rent  to  commence  on  the  15th  September.  "T.  M. 

"J.  S." 

Under  this  agreement,  the  defendant  and  his  family  entered  into  possession  of  the 
house  on  Friday  the  16th  of  September.  On  the  following  day,  ]«idy  Marrable  having 
complained  to  the  plaintill'  that  the  house  was  infested  with  [6]  bugs,  he  sent  a 
person  in  to  take  means  for  getting  rid  of  them,  which  however  did  not  prove 
successful  ;  and  on  the  19th,  Lady  Marrable  wrote  the  following  note  to  the  wife  of 
the  plaintitl': — 

"5,  Brunswick  Place,  Sept.  19,  1842. 

"  Lady  Marrable  informs  Mrs.  Smith,  that  it  is  her  determination  to  leave  the  house 
in  Brunswick  Place  as  soon  as  she  can  take  another,  paying  a  week's  rent,  as  all  the 
bedrooms  occupied  but  one  are  so  infested  with  bugs  that  it  is  impo.ssible  to  remain." 

On  the  following  Thur.sday,  the  22nd,  the  defendant  accordingly  sent  the  key  of 
the  house,  together  with  the  amount  of  a  week's  rent,  to  the  plaintiff"  and  removed 
Avith  his  family  to  another  residence.  Evidence  was  given  to  shew  that  the  house 
was  in  fact  greatly  infested  by  bugs.  The  Lord  Chief  Baron,  in  summing  up,  stated 
to  the  jury,  that  in  point  of  law  every  house  must  betaken  to  be  let  upon  the  implied 
condition  that  there  was  nothing  about  it  so  noxious  as  to  render  it  uninhabitable  ; 
and  that  if  they  believed  that  the  defendant  left  the  plaintiff's  house  on  account  of 
the  nuisance  occasioned  by  these  vermin  being  so  intolerable  as  to  render  it  impossible 
that  he  could  live  in  it  with  any  reasonable  comfort,  they  ought  to  find  a  verdict  for 
the  defendant.     The  jury  having  found  for  the  defendant, 

Hayward  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  alleged 
nuisance  is  no  answer  to  this  action,  founded  as  it  is  upon  a  written  agreement  of 
demise  for  a  longer  period,  but  must,  if  true,  be  made  the  subject  of  a  cross  action. 
The  rent  is  not  in  its  nature  divisible,  and  inasmuch  as  it  cannot  be  said  that  there 
has  been  a  total  failure  of  consideration,  the  payment  of  a  part  of  it  is  an  admission 
of  the  tenancy.  In  Salisbury  v.  Marshall  (4  C.  &  P.  65),  [7]  the  defendant,  who  held 
a  house  under  an  agreement  "to  become  tenant  by  occupying,"  was  held  to  be  entitled 
to  shew,  in  answer  to  an  action  for  nse  and  occupation,  that  the  house  was  not  in  such 
a  reasonable  and  decent  state  of  repair  as  to  be  tit  for  comfortable  occupation  :  but 
Tindal,  C.  J.,  there  says,  "  I  agree  with  the  plaintiff's  counsel,  that  if  there  had  been 
a  separate  agreement  to  do  these  repairs,  then  the  not  having  done  them  would 
furnish  no  defence."  In  Granger  v.  Collins  (6  M.  &  \V.  458),  it  was  held  that  no  duty 
arises  out  of  the  mere  relation  of  landlord  and  tenant,  in  the  absence  of  any  special 
agreement,  to  protect  the  tenant  against  eviction  by  a  reversioner. 
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But  even  if  Miis  l.e  ;i  defence  to  the  action,  it  ought  to  have  been  pleaded  specially. 
It  cannot  be  denied  that  this  agreement  was  at  one  time  binding,  and  therefore  the 
tin-owin"  it  up  for  such  cause  is  matter  in  confession  and  avoidance.  Waddihve  v. 
Banull  (-2  Bing.  N.  C.  538  ;  2  Scott,  763)  is  an  authority  in  point.  There  a  defen- 
dant, in  answer  to  an  action  for  use  and  occupation,  relied  upon  a  payment  of  rent 
made  to  a  mortgagee  in  consequence  of  notice  from  him  ;  and  it  was  held  that,  so 
far  as  this  defence  related  to  rent  whicli  had  accrued  due  previously  to  the  notice,  it 
was  not  admissible  under  non  assumpsit,  but  ought  to  be  specially  pleaded.  Here, 
in  substance,  the  defence  in  truth  is  that  there  was  fraud,  express  or  implied,  on  the 
part  of  the  plaintiU',  in  concealing  fi'om  the  defendant  the  fact  of  the  existence  of  this 
nuisance. 

Pakkk,  B.  This  case  involves  the  question  whether,  in  point  of  law,  a  person 
who  lets  a  house  must  be  taken  to  let  it  under  the  implied  condition  that  it  is  in  a 
state  fit  for  decent  and  comfortable  habitation,  and  whether  he  is  at  liberty  to  throw 
it  up,  when  he  makes  the  discovery  that  it  is  not  so.  The  case  of  Edwards  v.  Elhcriuffton 
(Ky.  &  M.  268;  S.  C,  7  D.  &  R.  117)  appears  [8]  to  me  to  be  an  authority  very 
nearly  in  point.  There  the  defendant,  who  held  a  house  as  tenant  from  year  to  year, 
(juitted  without  notice,  on  the  ground  that  the  walls  were  in  so  dilapidated  a  state 
that  it  had  become  unsafe  to  reside  in  it ;  and  Lord  Tenterden,  at  Nisi  Prius,  held 
these  facts  to  be  an  answer  to  an  action  by  the  landlord  for  use  and  occupation  : 
telling  the  jury,  that  although  slight  circumstances  would  not  suffice,  such  serious 
reasons  might  exist  as  would  justify  a  tenant's  quitting  at  any  time,  and  that  it  was 
for  them  to  say  whether,  in  the  case  before  them,  such  serious  reasons  existed  as 
would  exempt  the  defendant  from  the  plaintiff's  demand,  on  the  ground  of  his  having 
had  no  beneficial  use  and  occupation  of  the  premises.  The  jury  found  for  the  defen- 
dant, and  the  Court  of  King's  Bench  was  afterwards  moved  for  a  new  trial  on  the 
ground  of  misdirection,  but  they  refused  to  disturb  the  verdict.  There  is  also  another 
case  of  Collins  v.  Harrow  (1  M.  &  Rob.  112),  in  which  Bayle\',  B.,  held  that  a  tenant 
was  justified  in  quitting  without  notice  premises  which  were  noxious  and  unwholesome 
for  want  of  proper  sewerage.  These  authorities  appear  to  me  fully  to  warrant  the 
position,  that  if  the  demised  premises  are  incumbered  with  a  nuisance  of  so  serious 
a  nature  that  no  person  can  reasonably  be  expected  to  live  in  them,  the  tenant  is  at 
liberty  to  throw  them  up.  This  is  not  the  case  of  a  contract  on  the  part  of  the  land- 
lord that  the  premises  were  free  from  this  nuisance ;  it  rather  rests  in  an  implied 
condition  of  law,  that  he  undertakes  to  let  them  in  a  habitable  state.  With  respect 
to  the  second  point,  if  the  law  be  as  I  have  stated,  and  the  existence  of  such  a  nuisance 
constitutes  a  defence  to  the  action,  I  think  it  is  a  defence  which  is  clearlv  admissible 
under  non  assumpsit.  This  is  an  action  for  use  and  occupation,  in  answer  to  which 
it  is  competent  to  the  defendant  to  shew,  under  the  plea  of  non  assumpsit,  that  there 
never  was  any  such  occupation  by  [9]  him  of  the  premises  as  to  render  him  liable  in 
point  of  law.  Not  only  is  this  a  good  plea,  but  it  seems  to  me  that  it  is  the  only 
proper  plea  in  such  a  case,  and  that  a  special  plea  embodying  such  a  defence  would 
be  demurrable,  as  amounting  to  the  general  issue. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Lord  Abinger,  C.  B.  I  am  glad  that  authoilties  have  been  found  to  support  the 
view  which  I  took  of  this  case  at  the  trial,  but  for  my  own  part  I  think  no  authorities 
were  wanted,  and  that  the  case  is  one  which  common  sense  alone  enables  us  to  decide. 
A  man  who  lets  a  ready-furnished  house  surely  docs  so  under  the  implied  condition  or 
obligation — call  it  which  you  will— that  the  house  is  in  a  fit  state  to  be  inhabited. 
.Su[)posc,  instead  of  the  particular  nuisance  which  existed  in  this  case,  the  tenant  dis- 
covered the  fact — unknown  perhaps  to  the  landlord — that  lodgers  had  previously 
quitted  the  house  in  consequence  of  having  ascertained  that  a  person  had  recently 
died  in  it  of  plague  or  scarlet  fever;  would  not  the  law  imply  that  he  ought  not  to 
be  compelled  to  stay  in  iti  I  entertain  no  doubt  whatever  on  the  subject,  and  think 
the  defendant  was  fully  justified  in  leaving  these  premises  as  he  did  :  indeed,  I  only 
wonder  that  he  remained  so  long,  and  gave  the  landlord  so  much  opportunity  of 
remedying  the  evil. 

Rule  refused. (a) 


(a)  See  Ison  v.  Gorton,  5  Bing.  N.  C.  501  ;  7  Scott,  537 ;  Jrdcn  v.  Pulk7i,  10  M.  & 
W.  321. 
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[10]  Powi.ES  AND  Others  v.  Innes.  Exch.  of  Pleas.  Jan.  18,  1843. — A  person 
who  assigns  awiiy  his  interest  in  a  ship  or  goods,  after  eli'ecting  a  policy  of 
insnrance  upon  them,  and  before  the  loss,  cannot  sue  upon  the  policy  ;  except  as 
a  trustee  for  the  assignee,  in  a  case  where  the  policy  is  handed  over  to  him 
upon  the  assignment,  or  there  is  an  agreement  that  it  shall  be  kept  alive  for 
bis  benefit. 

[S.  C.  12  L.  J.  Ex.  163.  Adopted,  IFaison  v.  Sivann,  1862,  11  G.  B.  (N.  S.)  756; 
Lloyd  V.  Fleming,  1872,  L.  R.  7  Q.  B.  299;  1  Asp.  M.  C.  192.  Applied,  NoHh  of 
England  Oilcake  Company  v.  Archangel  Insnrance  Company,  1875,  L.  R.  10  Q.  B.  255; 
Rayncr  v.  Preston,  1881,"  18  Ch.  D.  12.] 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance  on  ship.  The  declaration 
stated  that  the  policy  was  made  by  the  plaintiflTs  as  agents  for  Robert  Page  and 
Robert  Chamberlain ;  that  Page  and  Chamberlain,  and  one  Sarah  Banks,  were 
during  the  risk  and  until  and  at  the  time  of  the  loss,  interested  in  the  ship  to  the 
amount  of  the  money  insured  ;  and  that  the  ship  wa.s  totally  lost.  The  defendant 
pleaded,  first,  payment  of  751.  ;  secondly,  as  to  the  residue,  non  assumpsit ;  thirdly, 
except  as  to  751.,  that  although  Chamberlain  was  interested  in  the  ship  during  the 
risk  and  at  the  time  of  the  loss  to  the  amount  of  4001.,  in  respect  of  which  the  plaintifl's 
were  entitled  to  recover  the  said  sum  of  751.,  yet  that,  save  as  aforesaid,  Chamberlain 
and  Page  were  not  interested  in  the  ship  during  the  risk,  and  that  the  policy  was  not 
made  by  the  plaintiff's  as  agents  for  Sarah  Banks  or  for  her  benefit,  nor  did  she  give 
any  order  for  effecting  the  same ;  and  fourthly,  except  as  to  751.,  that  although 
Chamberlain  was  interested  during  the  risk  to  the  amount  of  4001.,  &c.,  yet,  save  as 
aforesaid,  Chamberlain,  Page,  and  Banks  were  not  interested  in  the  ship  during  the 
risk,  modo  et  forma.     On  these  pleas  issues  were  joined. 

The  cause  was  tried  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after 
Trinity  Term,  1840,  when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  upon  the  following  case  : — 

On  the  22nd  of  January,  1838,  the  plaintiffs,  who  are  insnrance  agents,  by 
direction  from,  and  on  account  and  for  the  benefit  of,  Robert  Page  and  Robert 
Chamberlain,  in  respect  of  their  two-thirds  of  the  vessel,  effected  a  policy  of  insurance 
on  the  ship  "Commerce."  The  premiums  were  charged  to  and  paid  by  Page  and 
Chamberlain.  The  policy  was  subscribed  by  the  defendant  for  1501.  At  the  time  of 
[11]  the  insurance  and  at  the  time  of  the  loss,  the  vessel  was  of  the  value  of  12001. 
At  the  time  of  affecting  the  insurance.  Chamberlain,  Page,  and  Sarah  Banks  were  each 
interested  in  one-third  of  the  vessel.  The  vessel  was  lost  in  Januaiy  1839,  within 
the  time  mentioned  in  the  policy.  Before  the  loss.  Page,  by  bill  of  sale,  conveyed  his 
share  to  Sarah  Banks.  From  the  time  of  the  said  bill  of  sale  down  to  the  time  of  the 
loss,  Chamberlain  and  Sarah  Banks  were  owners  of  the  "  Commerce,"  the  former  of  one- 
third  and  the  latter  of  two-thirds  of  that  ship.  On  the  day  after  the  sale,  Sarah 
Banks  ordered  a  policy  for  6001.  to  be  aftected  in  respect  of  her  two-thirds  for  twelve 
months,  which  was  accordingly  effected  in  the  Alliance  Office,  and  upon  which  she 
received  as  for  a  total  loss. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  verdict  should  be  entered 
for  the  plaintiffs  or  for  the  defendant,  and  for  what  amount,  if  any,  and  upon  which  of 
the  several  issues  joined  between  the  parties.  The  pleadings  are  to  form  a  part  of  the 
case,  and  the  Court  are  to  be  at  liberty  to  draw  such  conclusions  as  they  shall  think 
the  jury  ought  to  have  drawn. 

W.  H  Watson,  for  the  plaintiffs.  The  question  in  this  case  is  one  which,  although 
often  considered,  has  never  been  expressly  determined  ;  namely,  whether,  where"  a 
person,  being  the  owner  of  a  vessel,  after  eli'ecting  a  policy  of  insurance  upon  it,  sells 
his  interest  in  the  vessel,  by  such  transfer  of  his  interest  the  polic}'  is  at  an  end.  The 
plaintiffs  contend  that  it  is  not,  but  that  it  continues  in  force,  and  the  party  who 
recovers  upon  it  is  a  trustee  for  the  purchaser.  [Lord  Abinger,  C.  B.  The  form  of 
declaration  is,  that  the  plaintiff  was  interested  "during  the  risk  and  until  and  at  the 
time  of  the  loss."  Unless  the  policy  be  expressly  assigned  to  the  purchaser,  why 
should  it  pass  any  more  than  any  other  wager  on  the  vessel  1]  The  policy  is  merely 
an  accessory  to  the  principal,  the  [12]  ship.  [Parke,  B.  If  the  policy  woto  handed 
over  at  the  time  of  executing  the  bill  of  sale,  that  would  be  evidence  of  the  intention 
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of  the  parties  that  the  seller  should  be  a  trustee  for  the  purchaser.  The  question 
leallv  is,  is  it  an  incident  to  the  vesseU]  In  Sjiarhs  v.  Marshall  (2  Bing.  N.  C.  761  ; 
3  Scott,  172),  Tindal,  C.  J.,  says— "  If  the  plaintitl"  have  an  insurable  niturest  at  the 
time  the  poli'uv  was  ati'eeted,  whatever  change  may  have  taken  place  in  the  property 
since  can  have  no  etiect  in  relieving  the  underwriters  from  their  liabilities,  as  the 
plaiiitid'may  sue  on  the  policv  for  the  benefit  of  the  party  to  whom  such  property  has 
passed."  [Parke,  B.  In  that  case  the  plaintiff'  was  interested  both  at  the  time  of  the 
insurance  and  of  the  loss.  Lord  Abiiiger,  C.  B.  That  judgment  must  be  taken  to 
mean  that  the  assignment  of  the  goods  makes  no  difference,  provided  the  parties  keep 
the  contract  of  insurance  alive  for  the  benefit  of  the  assignee.  Parke,  B.  The 
contract  of  insurance  is  a  contract  of  indemnity.]  Yes,  but  it  is  a  contract  to  indem- 
nify any  body  who  may  be  interested  in  the  subject-matter;  it  is  an  indemnity  in 
respect,  not  of  the  underwriter,  but  of  the  subject-matter  of  insurance ;  and  though  it 
is  necessary  to  allege  an  interest  in  the  declaration,  it  is  not  necessary  to  allege  it 
to  have  existed  down  to  the  time  of  the  loss.  [Lord  Abinger,  C.  B.  I  never  saw  it 
otherwise.]  In  Perchard  v.  JFIiitmore  (2  Bos.  &  P.  155,  n.),  which  was  an  actionon  a 
])olicy  of  insurance  on  goods,  the  declaration  averred  that  P.  M.  and  N.  M.,  until  and 
at  the  time  of  the  loss,  were  interested  in  the  goods,  and  that  the  insurance  was 
made  for  them  and  on  their  account.  It  appeared  on  the  evidence  upon  the  voir 
dire  of  a  witness  called  for  the  plaintiffs,  that  since  the  policy  was  eft'ected  he  had 
become  a  partner  with  P.  M.  and  N.  M.,  and  had  taken  a  share  of  the  goods  insured : 
and  upon  objection  that  this  evidence  disproved  the  allegation  of  interest  in  the 
declaration,  [13]  Bullcr,  J.,  ruled  that  the  plaintiff  ought  not  to  be  nonsuited,  for  that 
the  witness  was  not  interested  at  the  time  of  making  the  policy,  "  to  which  the  aver- 
ment of  interest  related,  and  the  plaintiff  brought  the  action  for  those  who  were 
interested  at  the  time." 

Greenwood,  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  am  clearly  of  opinion  that  the  defendant  is  entitled  to 
our  judgment.  The  last  authority  that  has  been  cited  is  a  mere  note  of  a  Nisi  Prius 
case,  the  correctness  of  which  I  greatly  doubt.  The  contract  of  insurance  was  originally 
only  a  contract  of  wages,  that  the  vessel  should  arrive  at  her  destination  :  since  the 
legislature  has  adopted  it,  it  is  a  contract  of  indemnity  only,  and  nobody  can  recover 
in  respect  of  the  loss  who  is  not  really  interested.  The  policy  is  but  a  chose  in  action, 
and  cannot  pass  merely  by  the  assifjnment  of  the  ship. 

P.\KKE,  B.  I  am  of  the  same  opinion.  The  plaintiff'  can  only  recover  an  indemnity. 
Then  what  has  this  party  lost,  if  he  has  sold  his  interest  in  the  ship,  irrespective  of 
the  policy?  Banks's  interest  is  not  protected,  because  she  gave  no  authority  to  effect 
the  insurance.  Unless,  therefoi'c,  there  was  some  understanding  that  the  policy  should 
be  kept  alive  for  her  benefit,  the  plaintiffs,  suing  on  behalf  of  Page,  have  lost  nothing. 
If  the  policy  had  been  handed  over  with  the  bill  of  sale,  or  there  had  been  an  order 
to  the  brokers  to  hand  it  over,  the  case  would  be  different ;  then  the  parties  might 
sue  as  trustees  for  the  purchaser :  but  we  cannot  infer  that,  no  facts  being  stated  in 
the  case  to  warrant  such  an  inference. 
GuRNEY,  B.,  concurred. 
Judgment  for  the  defendant. 

[14]  Alsagek,  Assignee  of  Evans  and  Others,  Bankrupts  v.  Currie  and  Others. 
Exch.  of  Pleas.  Jan.  23,  1843. — To  a  declaration  in  debt  by  the  assignee  of 
a  liankrupt,  the  defendants  pleaded,  that  before  the  fiat  the  defendants  discounted 
a  bill  of  exchange  for  the  bankrupt,  and  then  lent  and  advanced,  and  gave  credit 
to  him  for  a  sum  of  money  exceeding  the  damages  in  the  declaration  mentioned  ; 
proceeding  to  allege  a  set-off.  lleplication,  that  the  defendants  did  not  lend  or 
advance  any  sum  of  money  to  the  bankrupt : — Held,  that  this  traverse  was  not 
too  narrow,  as  the  lending  and  advancing,  and  the  giving  credit,  appeared  to  be 
all  one  transaction. 

[S.  C.  12  L.  J.  Ex.  164.     See  further,  12  M.  &  W.  751.] 

Debt  by  the  plaintiff  as  assignee,  for  money  lent  by  the  bankrupts,  money  had  and 
received  to  their  use,  and  upon  an  account  stated  with  them  before  the  bankruptcy. 
Plea,  that  liefore  the  date  and  issuing  of  the  fiat,  the  defendants  discounted  a  certain 
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bill  of  exchange  for  the  bankrupts,  and  then  lent  and  advanced  to  them,  and  i;ave 
credit  to  them  for  a  certain  large  sum  of  money,  exceeding  the  damages  in  the  declara- 
tion mentioned,  upon  the  security  of  the  said  bill  of  exchange  :  proceeding  to  allege 
a  set-ort  to  that  amount.  Replication,  that  the  defendants  did  not  lend  or  advance  a 
large  sum  of  money,  or  any  sum  of  money  whatever,  to  the  bankrupts. 

Special  demurrer,  assigning  for  cause,  that  the  traverse  was  too  narrow,  in.asmuch 
as  it  was  confined  to  the  lending  and  advancing,  and  took  no  notice  that  the  defendants 
gave  credit  to  the  bankrupts.     Joinder  in  demurrer. 

J.  W.  Smith,  in  support  of  the  demurrer.  The  traverse  taken  in  the  replication 
is  too  narrow,  as  it  takes  no  notice  of  the  giving  of  credit  to  the  bankrupts,  whereas 
the  giving  of  credit  would  of  itself  aftbrd  the  defendants  a  good  defence,  and  by  this 
mode  of  replying  they  are  shut  out  from  that  defence.  The  rule  is,  that  a  party  in 
pleading  is  not  entitled  to  leave  unanswered  part  of  an  allegation,  which  would  be  a 
good  defence:  Goram  v.  Sweeting  (2  Saund.  206),  Siuhhs  v.  Lainson  (1  M.  &  W.  728), 
Moore  X.  Bo'ukoU  {I  Bing.  N.  C.  323;  1  Scott,  122).  Suppose  the  plea  had  alleged 
that  the  defendants  paid  money  to  the  use  of,  and  had  lent  and  advanced  it  to,  the 
bankrupts  ;  could  the  plaintiti's  have  traversed  the  latter  branch  of  the  averment  only  1 
So  here,  the  plaintiff  ought  to  have  put  the  giving  of  credit  in  issue. 

[15]  Martin,  contnY,  was  stopped  by  the  Court. 

Lord  Ahinger,  C.  B.  I  think  the  replication  is  good.  The  lending  and  advancing, 
and  giving  credit,  alleged  in  the  plea,  are  all  consistent  with  its  being  but  one  tran.s- 
action.  There  does  not  appear  to  have  been  any  sum  for  which  the  defendants  gave 
ci'edit,  which  was  not  also  lent  and  advanced  :  the  replication,  therefore,  substantially 
puts  the  whole  allegation  in  issue.  The  defendants  may  amend  on  the  usual  terms, 
otherwi.se  there  will  be  judgment  for  the  plaintiti's. 

Pauke,  B.  I  am  of  the  same  opinion.  If  the  averment  in  the  plea  were  merely 
that  the  defendants  gave  credit  to  the  bankrupts,  without  stating  in  what  mode,  it 
would  be  bad  on  special  demurrer.  But  if  the  plea  as  it  now  stands  were  demurred 
to  on  that  ground,  the  answer  would  be,  that  the  mode  of  giving  credit  was  alleged, 
viz.  by  lending  and  advancing  the  money.  The  lending  and  advancing,  and  giving 
credit,  form  but  one  transaction. 

Alueu.son,  B.  The  meaning  of  the  averment  in  the  plea  is,  that  the  defendants 
lent  and  ad\'aneed  money  to  the  bankrupts,  and  upon  such  loan  and  advance  gave 
credit.     A  denial  of  the  loan  and  advance  is  a  denial  of  the  whole. 

GuRNEY,  B.,  concurred. 

Leave  to  the  defendants  to  amend  on  payment  of  costs,  otherwise 

Judgment  for  the  plaintiff'. 

[16]  RiSELEY  V.  Ryle,  Esq.  Exch.  of  Pleas.  Jan.  19,  184.3. — A  sheriff  who  .seizes 
goods  under  a  fieri  facias,  and,  after  notice  that  rent  is  due  to  the  landlord  of 
the  defendant,  removes  the  goods  without  such  rent  having  been  first  paid,  is 
liable  for  such  removal,  on  the  stat.  8  Anne,  c.  14,  s.  1,  to  an  action  on  the  case 
at  the  suit  of  the  landlord. — In  such  action,  no  averment  of  notice  to  the  execu- 
tion creditor  is  neces.sary. — Nor  need  it  be  alleged  that  the  goods  removed  were 
goods  chargeable  by  law  with  a  distress. — In  order  to  maintain  the  action,  it 
must  appear  that  the  premises  were  held  at  a  rent  certain.  And  where  the 
tenant  entered  into  possession  in  January  1829,  under  an  agreement  made  in 
October  1828,  whereby  a  lease  was  to  be  granted  to  him  from  the  20th  November, 
1828,  but  no  lease  was  granted ;  and  the  tenant  continued  to  occupy  until  the 
time  of  the  execution,  in  February  1842,  but  no  payment  of  rent  was  shewn  to 
have  lieen  made  : — Held,  that  it  did  not  sufRcicntlj'  appear  that  he  held  as  tenant 
at  a  rent  certain,  so  as  to  bring  the  case  within  the  statute,  and  render  the  sherifl 
liable. — Quiere,  whether  any  action  lies  for  the  landlord  against  the  execution 
creditor. 

[S.  C.  12  L.  J.  Ex.  322.     Referred  to,  In  re  Neil  Mackenzie,  [1899]  2  Q.  B.  566.] 

Case  against  the  -sherifi'  of  Cheshire,  on  the  statute  8  Anne,  e.  14,  s.  I.  The 
declaration  stated,  that  on  the  25th  December,  1842,  and  for  a  long  space  of  time 
then  last  past,  to  wit,  for  the  space  of  five  years,  one  J.  Knott  and  one  W.  Knott 
occupied  a  certain  brewery,  dwelling-house,  and  appurtenances,  as  tenants  thereof  to 


698  RISELEY   r.  RYLE  llM.  &w.  n 

the  plaintiff,  at  a  certiiin  rent  theretofore  payable  by  the  said  J.  Knott  and  W.  Knott 
to  the  i)laintiff  for  the  same.  Averment,  that  the  sum  of  2501.,  for  one  year's  rent 
ending  on  the  day  and  year  aforesaid,  was  due  and  in  arrear,  and  that  the  defendant, 
being  sheriff  of  tlie  county  of  Chester,  by  virtue  of  a  writ  of  fi.  fa.  issued  against  the 
said  J.  Knott  and  \V.  Knott,  together  with  one  C.  Knott,  at  the  suit  of  one  John 
Jackson,  directed  to  the  sheritl'of  Cheshire,  took  certain  goods  and  chattels  then  lying 
and  being  in  and  upon  the  said  brewery,  dwelling-house,  and  appiutenances,  so  then 
being  as  aforesaid  in  the  teiune  and  occupation  of  the  said  J.  Knott  and  W.  ICnolt  as 
tenants  thereof  to  the  plaintiff  (see  llkdcy  v.  Eyle,  10  M.  &  W.  101),  of  great  value, 
&c.  The  declaration  then  averred  notice  to  the  sheriff,  before  the  removal  of  the 
goods,  of  the  rent  being  due  to  the  plaintiff",  and  recjuest  of  payment  thereof,  and 
alleged  ;is  a  breach,  that  the  defendant  wrongfully  carried  away  the  goods,  without 
paying  or  satisfying  the  plaintiff  the  said  ari'cars  of  rent,  &c.  &c. 

rieas,  first,  "that  the  said  J.  Knott  and  W.  Knott  did  not  hold,  use,  occupy,  or 
enjoy  the  prenn'ses  in  the  declaration  mentioned,  or  any  or  either  of  them,  or  any 
part  thereof,  as  [17]  tenants  thereof  to  the  plaintiff',  in  manner  and  form  &c.  ;  secondly, 
that  the  defendant  did  not,  during  the  continuance  of  the  said  tenancy,  take  any 
goods  or  chattels,  in  manner  and  form  &c.  :  upon  which  issues  w-ere  joined. 

At  the  trial  before  Gurney,  B.,  at  the  last  Chester  Assizes,  it  appeared  that  Messrs. 
J.  &  W.  Knott  took  the  premises  in  question  from  one  William  Beard,  deceased, 
(whose  heiress  at  law  the  plaintiff's  wife  was  proved  to  be)  by  an  agreement  dated 
the  22nd  October,  1828;  whereby  W.  Beard,  in  consideration  of  the  rent,  covenants, 
and  agreements  thereinafter  mentioned,  did  promise  and  agree  with  the  said  J.  Knott 
&  W.  Knott,  their  executors,  &c.,  that  he  the  said  W.  Beard,  his  heirs  or  assigns, 
should  and  would,  on  or  before  the  20th  day  of  November  then  next,  at  the  costs  of 
the  said  J.  Knott  &  \V.  Knott,  grant  and  execute  unto  them,  their  executors,  &c., 
and  they  the  said  J.  Knott  &  W.  I^nott  did  thereby  consent  and  agree  to  accept  and 
take,  a  good  and  effectual  demise  or  lease,  to  bo  prepared  by  the  solicitor  of  the  said 
J.  Knott  &  W.  Knott,  of  the  premises  in  question, — describing  them  as  a  brewery 
situate  in  Portwood,  in  the  parish  of  Stockport,  with  the  plant,  utensils,  fixtures, 
articles,  and  things  therein  mentioned  in  the  schedule  thereunder  written,  and  also 
a  dwelling-house  attached  thereto,  and  the  j-ards,  stabling,  &c.,  and  other  appurtenances 
to  the  same  belonging,  and  especially  the  use  of  the  steam  and  steam-engine  erected 
and  lieing  in  the  cotton-factory  of  the  said  William  Beard,  on  the  east  side  of  and 
adjoining  the  said  brewery  and  premises ;  to  hold  the  same  to  the  said  J.  Knott  & 
W.  Knott,  their  executors,  (fee,  for  the  term  of  fourteen  years,  to  be  computed  from 
the  2.5th  day  of  October  then  next,  at  the  yearly  rent  of  2501.,  payable  as  therein 
mentioned.  The  agreement  then  provided  for  the  insertion  in  the  intended  lease  of 
various  covenants  and  provisoes,  and  also  contained  a  stipulation  that  it  should  and 
might  be  lawful  for  the  said  J.  Knott  &  W.  Knott,  their  executors,  [18]  &c.,  at 
any  time  during  that  demise,  to  purchase  and  take,  at  the  price  of  GOOOl.,  all  the 
premises  thei'eby  agreed  to  be  demised,  and  also  the  adjoining  premises  used  as  a 
cotton-factory. 

Messrs.  Knott  entered  into  possession  of  the  brewery  &c.  under  this  agreement,  in 
January  1829,  Ijut  no  lease  was  ever  executed  to  them,  and  they  continued  in  occupa- 
tion of  the  premises  until  the  period  of  the  execution  out  of  which  this  action  arose, 
in  February  1841,  carrying  on  the  business  of  the  brewery,  and  living  in  the  dwelling- 
house  attached  thereto.  The  plaintiff  did  not  prove  payment  by  them  of  any  rent. 
It  was  contended  for  the  defendant,  that  the  plaintiff  ought  to  be  nonsuited,  for  that 
no  subsisting  tenancy  was  shewn  such  as  to  warrant  a  di.s'tress,  without  which  the  stat. 
8  Anne,  c.  14,  s.  1,  did  not  apply.  The  leained  Judge  thought  there  was  evidence  of 
a  tenancy  to  go  to  the  jury  ;  and  a  verdict  passed  for  the  plaintiff,  damages  2501. 

In  Michaelmas  Term  (November  4),  Jervis  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  had  on  the  ground  of  misdirection,  or 
why  the  judgment  should  not  be  arrested.  First,  this  was  not  a  case  to  which  the 
remedy  given  by  the  statute  of  Anne  is  applicable.  That  statute  merely  comes  in  aid 
of  a  landlord  who  would  have  at  common  law  a  right  to  distrain.  The  words  of  the 
statute  are,  "that  no  goods  or  chattels  whatever,  lying  or  being  in  or  upon  any 
messuage,  lands,  or  tenements,  which  are  or  shall  be  leased  for  \\ie.  or  lives,  term  of 
years,  at  will  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any  execution  on 
any  pretence  whatever,  unless  the  party  at  whose  suit  the  said  execution  is  sued  out 
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shall,  before  the  removal  of  such  goods  from  ofl'  the  said  premises  by  virtue  of  such 
execution  or  extent,  pay  to  the  landlord  of  the  said  premises,  or  his  bailiff,  all  such 
sum  or  sums  of  money  as  are  or  shall  be  due  for  rent  for  the  said  premises  at  the  time 
of  taking  such  goods  or  [19]  chattels  by  virtue  of  such  execution  :  provided  the  said 
arrears  of  rent  do  not  amount  to  more  than  one  year's  rent,"  &c.  This  clause  clearly 
contemplates  a  tenancy  at  a  rent  certain,  in  respect  of  which  a  distress  could  be  made  : 
Hodgson  V.  Ga.fcoii/ne  (5  B.  &  Aid.  88).  But  this  is  not  a  case  in  which  such  a  tenancy 
could  be  implied.  This  was  an  agreement  made  in  contemplation  of  a  future  lease, 
under  which  the  pai'ties  were  tenants  at  will  merely,  Chajnnan  v.  Tovner  (G  M.  &  W. 
100),  Eegnart  v.  Poriir  (7  Bing.  451  ;  5  M.  &  P.  370),  and  until  payment  of  rent,  of 
which  there  was  no  proof,  no  right  of  distress  would  exist,  but  only  an  action  for  use 
and  occupation.  Besides,  the  agreement  stipulates  for  the  demise  not  only  of  the 
brewery,  &c.,  but  also  for  the  use  of  steam  power  from  the  adjoim'ng  factory  ;  and 
there  was  no  evidence  that  this  had  been  enjoyed  by  the  Messrs.  Kiiott.((i!) 

Secondly,  the  judgment  ought  to  be  arrested,  on  the  ground  that  the  statute  gives 
no  action  against  the  sheriff,  but  only  against  the  execution  creditoi- ;  the  words  being, 
that  no  goods  &c.  shall  be  liable  to  be  taken  &c.,  uidess  "the  party  at  whose  suit  the 
execution  is  sued  out "  shall  before  their  removal  pay  the  landlord  his  rent.  The 
statute,  therefore,  does  not  reijuire  the  sherifl"  to  pay  over  the  rent,  but  makes  the 
original  taking  a  trespass  if  the  execution  creditor  do  not  pay  it  over  before  removal 
of  the  goods.  Now,  this  action  is  not  for  the  taking,  but  for  the  removal  without 
payment  of  the  rent.  It  was  undoubtedly  held  in  Palgravc  v.  IFindhmn  (1  Stra.  '2V2), 
that  the  action  lay  against  the  sheriff  for  the  tort  in  removing  the  goods  after  notice 
of  the  rent  being  due,  but  it  appears  to  have  been  thought  that  there  should  be  notice 
to  the  execution  plaintiff.  [Parke,  B.  The  provision  of  the  statute  is,  that  the  sheriff 
shall  not  take  the  goods  unless  the  landlord's  rent  be  paid  before  their  removal,  that 
is,  shall  not  remove  them  unless  the  rent  [20]  be  first  paid.  That  may  well  be  trans- 
lated as  directing  that  the  shei'iff  shall  pay  the  rent  to  the  landlord  before  the  removal 
of  the  goods,  or  else  shall  be  liable  for  damages.]  In  IFindle  v.  Freeman  (11  Ad.  &  E. 
539  ;  1  (t.  it  D.  93),  Patteson,  J.,  remarks  that  "it  is  singular  that  an  action  should 
be  brought  against  the  sheriff  for  a  false  return  of  nulla  bona  where  rent  has  absorbed 
the  levy,  because  the  statute  of  Anne  enacts  in  substance  that,  on  seizure  and  notice 
of  rent  being  due,  the  person  suing  out  the  writ  shall  pay  the  landlord  all  the  rent 
due  to  him,  and  the  sheriff  is  then  to  levy  both  the  rent  and  the  execution  money." 
[Lord  Abinger,  C.  B  The  execution  creditor  has  nothing  to  do  with  the  seizure : 
the  sheriff  is  the  person  who  is  prohibited  from  removing  the  goods  until  the  rent  is 
paid.]  Money  had  and  received  will  not  lie  against  the  sheriff  after  the  sale  of  the 
goodis,  although  it  will  lie  against  the  execution  creditor  In  Lijan  v.  Dah/  (Jones's 
Reports,  (Irish),  vol.  2,  p.  299),  the  Court  of  Exchequer  in  Ireland  held  expressly  that 
debt  lies  on  the  stat.  9  Anne,  c.  8  (the  corresponding  Irish  act)  by  a  landlord  against 
the  plaintift'in  a  civil  bill  decree,  for  taking  in  execution  and  removing  goods  off  the 
demised  premises,  without  satisfying  an  arrear  of  rent  then  due.  There  ought  at  all 
events  to  be  an  allegation  of  notice  to  the  execution  creditor.  [Parke,  B.  Express 
notice  to  the  sheriff"  has  Ijeen  held  not  to  be  necessary  ;  it  is  sufficient  if  he  sells  without 
I'etaining  the  rent,  with  knowledge  that  it  is  due  :  Andrews  v.  Dixon  (3  B.  &  Aid.  645). 
Construing  the  act  as  it  has  hitherto  been  construed,  it  means,  that  the  .sheriff'  is  not 
to  remove  the  goods  unless  the  rent  has  first  been  paid  by  sonieliody  ;  if  he  does,  he 
is  liable  to  an  action  at  the  suit  of  the  landlord,  for  whose  benefit  the  act  of  Parliament 
was  made.] 

But  further,  the  action  does  not  lie  for  the  removal ;  the  act  foi'bidden  is  the  taking 
under  the  circumstances  men-[21]-tioned  in  the  statute.  [Parke,  B.  It  is  clear  the 
statute  does  not  mean  the  original  taking,  but  that  there  shall  not  be  a  substantial 
taking  for  the  satisfaction  of  the  debt,  that  is,  by  the  removal  and  sale  of  the  goods, 
without  payment  of  the  rent.] 

Lastly,  it  was  alleged  in  liijan  v.  Dahj,  that  the  goods  taken  were  by  law  charge- 
able with  a  distress  for  rent ;  there  is  no  such  allegation  here.  [Parke,  B.  The  words 
of  the  statute  are  "no  goods  or  chattels  whatsoever."]  That  must  mean  such  as  are 
distrainable.  It  may  be  said  all  goods  on  the  premises  are  prima  facie  distr.iinalile, 
and  therefore  that  the  defendant  should  state  that  the  particular  goods  were  not  so ; 

(d)  This  point  was  not  made  at  the  trial. 
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but  he  e;uiiiot  flo  so,  because  there  is  no  allegation  in  the  declaration  to  which  such 
a  traverse  can  be  applied. 

LOKI)  ABiN(iEi!,  C.  li  The  rule  will  go  on  the  first  point  only.  With  respect 
to  the  other,  we  think  there  should  be  no  rule,  notwithstanding  the  dicta  thrown  out 
in  the  case  of  Ji'i/an  v.  iMli/.  We  do  not  mean,  however,  to  say  anything  against  the 
authority  of  that  case,  which  decides  no  more  than  that  an  action  of  debt  is  maintain- 
able against  the  execution  plainlill'.  The  statute  has  had  a  construction  put  upon  it 
by  the  cases  and  the  uniform  practice,  and  we  should  be  unwilling  to  throw  a  doubt 
upon  it  by  granting  a  rule  in  this  case. 

Parke,  B.  The  observation  of  my  brother  Patteson,  in  JVintle  v.  Freeman,  amounts 
to  no  more  than  a  very  slight  intimation  of  doubt.  The  constant  practice,  since  the 
case  of  I'algrave  v.  IVindham,  has  been  to  bring  the  action  against  the  sherifV.  The 
true  construction  of  the  statute,  or  at  least  one  that  it  will  well  bear,  is,  that  a  duty 
is  cast  by  it  upon  the  sheriff  to  take  care  that  the  goods  are  not  removed,  he  having 
notice  that  rent  is  due,  until  the  rent  [22]  has  been  paid.  The  words  of  the  statutes 
are  "  no  goods  or  chattels  whatsoever,"  and  I  am  not  aware  that  it  has  ever  been 
decided  to  be  confined  to  goods  and  chattels  which  are  distrainable  in  point  of  law, 
though  it  has  been  decided  that  it  must  appear  that  a  rent  certain  was  due. 

A  rule  was  accordingly  granted  on  the  first  point  only  ;  against  which 

Evans  and  Welsby  now  shewed  canse.  The  issue  in  this  case  on  the  first  plea 
is  merely  whether,  at  the  time  of  the  execution,  the  Knotts  were  tenants  to  the 
plaintiff  as  alleged  in  the  declaration.  It  is  said  that  it  must  appear  to  have  been  such 
a  tenancy  as  that  a  power  of  distress  existed  ;  but  nothing  of  the  kind  appears  in  the 
statute.  The  words  of  the  first  section  are  "  any  messuages,  lands,  or  tenements, 
which  are  or  shall  be  leased  for  life  or  lives,  term  of  years,  at  will  or  otherwise ; "  and 
it  is  observable  that  the  second  section,  which  applies  to  the  fraudulent  removal  of 
goods  by  the  tenant,  uses  different  words, — "any  messuages,  lands,  or  tenements, 
upon  the  demise  whereof  any  rents  are  or  shall  be  received  or  made  payable."  Now, 
it  is  conceded  that,  under  this  agreement,  the  Messrs.  Knott  became  at  all  events 
tenants  at  will  until  the  execution  of  a  lease,  liut  suppositig  it  to  be  necessary,  in 
order  to  bring  the  case  within  the  opeiution  of  the  statute,  that  there  should  appear  to 
be  a  demise  at  a  rent  certain,  there  was  in  this  case  evidence  to  go  to  the  jury  that 
they  had  become  tenants  from  year  to  yeai',  on  the  terms  of  the  intended  lease.  Here 
they  had  come  in  under  the  agreement,  and  had  actually  occupied  under  it  for  nearly 
the  whole  term  of  14  years  for  which  the  lease  was  to  run  :  and  further,  they  began 
to  occupy  at  a  period  subsequent  to  that  at  which  the  lease  was  to  commence,  so  that 
they  may  be  considered  as  standing  in  a  similar  situation  to  [23]  that  of  a  tenant 
who  continues  to  occupy  after  the  expiration  of  a  lease.  It  is  true  no  evidence  was 
given  of  the  actual  payment  of  rent ;  but  such  payment  is  only  one  species  of  evidence 
of  a  contract  to  occupy  as  tenants  from  year  to  year  :  Kiiight  v.  Bennett  (3  Bing.  361  ; 
11  Moore,  227),  Cox  v.  Bent  (5  Bing.  1)^5;  2  M.  &  P.  281).  In  the  latter  case,  where 
the  plaintiff  had  entered  on  premises  under  an  agreement  for  a  lease,  the  mere  admission 
by  him  of  a  charge  of  half  a  year's  rent  in  an  account  between  him  and  his  landlord, 
was  held  sufficient  to  constitute  him  tenant  from  year  to  year.  [Parke,  B.  In  Hegan 
V.  Johnson  (2  Taunt.  148),  the  principle  laid  down  appears  to  be,  that  where,  under  an 
agreement  for  a  lease  at  a  certain  rent,  the  tenant  is  let  into  possession  before  a  lease 
executed,  the  lessor  cannot  during  the  first  year  distrain  for  rent.]  It  is  laid  down 
in  Harmon  v.  Barry  (7  Price,  690),  that  in  this  action  it  is  not  necessary  to  piove 
a  year's  rent  due,  but  that  it  is  sufficient  to  prove  the  occupation  by  the  tenant,  and 
it  lies  on  the  defendant  to  shew  that  the  rent  has  been  paid. 

Jervis  and  E.  V.  Williams,  contnl  The  tenancy  to  which  the  statute  applies 
must  be  a  tenancy  to  which  a  right  of  distress  is  incident.  If  the  landlord  has  no 
power  of  distress,  there  is  nothing  from  which  he  has  to  be  protected.  Calvert  v. 
JolliJJc  (2  B.  &  Adol.  418)  shews  that  this  is  an  action  for  damages  ;  but  what  damages 
can  there  be,  if  the  landlord  had  no  power  of  distress  on  the  goods  1  But  if  a  tenancy 
at  will  be  within  the  statute,  it  must  be  at  a  rent  certain.  But  where  a  party  enters 
into  occupation  under  a  mere  agreement  for  a  lease,  how  is  rent  to  be  computed  ?  He 
IS  merely  subject  to  an  action  for  use  and  occupation ;  Doe  d.  Tomes  v.  Chamberlain 
(5  M._&  W.  14).  All  that  is  meant  by  the  case  of  Harrixon  v.  Barry  is  that  the  mere 
effluxion  of  [24]  time  prima  facie  shews  the  rent  to  be  due.  All  that  can  be  said  in 
this  case  is,  that  because  more  than  a  year  has  elapsed,  there  is  evidence  of  a  tenancy 
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at  a  rent  certain  ;  but  that  is  not  so.  In  Chapman  v.  Tomicr,  it  is  .said  generally,  that 
a  party  who  enters  under  an  agreement  for  a  lease  is  only  tenant  at  will  until  he  pays 
rent,  and  then  becomes  tenant  from  year  to  year.  Mann  v.  Lorrjoi/  (Ky.  it  M.  355)  is 
to  the  same  effect.  In  Ecgnart  v.  Porter,  the  tenant  had  occupied  for  nearly  four  yeai's. 
The  settlement  of  an  account  containing  a  claim  for  rent,  as  in  Cox  v.  Bent,  is  equivalent 
to  actual  payment  of  it.  In  Hcgan  v.  Johnson,  the  question  arose  within  the  first  year, 
and  all  that  it  was  necessary  to  decide  was,  that  until  that  had  elap.sed,  at  all  events, 
no  implication  of  a  tenancy  from  year  to  year  couhl  be  made. 

But  further,  there  was  in  this  case  no  proof  of  an  enjoyment  commensurate  with 
the  rent  which  was  to  be  reserved  by  the  lease.  That  rent  was  to  be  paid  not  only 
for  the  occupation  of  the  premises,  but  also  for  the  use  of  the  steam  power ;  and  there 
was  no  evidence  that  the  latter  had  been  enjoyed. 

Lord  Abinger,  C.  B.  I  think  the  rule  must  be  made  absolute  to  enter  a  nonsuit. 
Even  if  the  plaintiff"  had  proved  a  demise  at  a  rent  certain,  which  is  necessary  to  satisfy 
the  terms  of  the  statute,  he  could  not  be  entitled  to  succeed,  unless  he  shewed  an 
enjoyment  of  the  same  subject-matter  in  respect  of  which  the  rent  was  to  be  reserved  ; 
Ijecause  without  that  he  would  not  shew  that  any  rent  was  due.  Where  the  tenant 
occupies  under  an  agreement,  it  must  appear  that  possession  is  had  of  the  same  subject- 
matter  which  is  included  in  the  agreement,  othei'wisc  it  is  not  a  case  in  which  the 
sheriff'  is  bound  to  pay  over  the  [25]  rent  to  the  landlord.  If,  indeed,  the  plaintiff", 
having  proved  occupation  for  so  long  a  period,  had  gone  on  to  prove  a  payment  of  a 
rent  certain,  from  which  a  tenancy  from  year  to  year  might  have  been  infcired,  the 
case  would  have  been  different ;  but  in  the  absence  of  any  such  evidence,  I  think  he 
has  not  made  out  a  sufficient  case  to  bring  the  sheriff"  under  the  liability  oast  upon 
him  by  the  statute,  and  therefore  that  there  must  be  a  nonsuit  entered. 

Parke,  B.  I  also  think  that,  upon  the  whole,  there  was  not  sufficient  evidence 
on  which  to  direct  the  jury  to  find  for  the  plaintiff".  In  all  the  cases,  there  has  been 
proof  either  of  actual  payment  of  rent,  or  of  something  equivalent  to  payment,  from 
which  a  tenancy  from  year  to  year  at  a  rent  certain  might  be  inferred.  Here  there  is 
nothing  more  than  the  bare  fact  of  occupation  for  a  certain  number  of  years,  even 
supposing  that  occupation  to  have  been  of  the  .same  subject-matter  in  respect  of  which 
the  rent  was  to  have  been  reserved.  I  think,  therefoie,  that  the  leartied  Judge  ought 
to  have  directed  a  nonsuit. 

GuRNEY,  B.,  concurred. 

Rule  absolute  to  enter  a  nonsuit. 

[26]  Nevill  and  Others  v.  Boyle.  Exch.  of  Pleas.  Jan.  16,  1843. — To  a 
declaration  in  assump.sit  on  several  bills  of  exchange,  for  goods  sold  and  delivered, 
&c.,  the  defend.ant  pleaded  a  release  by  deed,  making  profert.  The  replication 
set  out  the  deed  on  oyer,  from  which  it  appeared  that  the  plaintiffs  and  others, 
creditors  of  the  defendant,  agreed  to  release  the  defendant  from  their  claims,  on 
his  agreeing  to  pay  them  a  composition  of  lis.  in  the  pound  thereon,  and  giving 
certain  promissory  notes  for  the  amount ;  with  a  proviso,  that  in  case  default 
should  be  made  in  payment  of  any  of  the  notes  when  due,  the  agreement  and 
release  should  be  void.  The  replication  then  averred,  that  default  was  made  in 
payment  of  one  of  the  notes,  and  that  the  same  was  renewed  by  another,  which 
was  dishonoured  when  due.  Rejoinder,  that,  before  such  defa\dt,  the  defendant 
delivered  to  the  plaintiff's  another  promissory  note,  which  was  accepted  by  them 
in  lieu  and  satisfaction  of  the  said  first  note : — Held,  that  the  rejoinder  was  bad, 
as  being  a  departure  from  the  plea. 

[S.  C.  2  Dowl.  (N.  S.)  747 ;  12  L.  J.  Ex.  220 ;  7  Jur.  132.] 

Assumpsit.  The  first  five  counts  of  the  declaration  were  on  bills  of  exchange, 
respectively  dated  2nd  March,  1st  of  April,  1st  of  May,  1st  of  .June,  and  1st  of  July, 
1840.  The  sixth  was  on  a  promissory  note,  dated  21st  of  January,  1841.  There 
were  also  counts  for  goods  sold  and  delivered,  money  paid,  interest,  and  on  an  account 
stated. 

Pleas.  First,  as  to  all  the  declaration  except  the  sixth  count,  that  after  the 
accrual  of  the  causes  of  action  in  the  declaration  mentioned,  and  each  and  every  of 
them,  (except  as  aforesaid),  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
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25th  day  of  July,  A.D.  1840,  by  u  certain  indenture  then  made  by  and  between  the 
defendant  of  the  one  part,  and  the  plaintiffs  and  divers  other  persons,  then  being 
creditors  of  the  defendant,  whose  names  were  and  are  to  the  said  indenture  suliscribed, 
and  seals  thereto  allixed,  of  the  other  part,  [profert],  they,  the  plaintiffs,  did  release 
to  the  defendants  all  and  every  the  debts  and  causes  of  action  in  the  declaration 
mentioned,  except  as  before  excepted.     Verification. 

Second,  as  to  the  sixth  count,  a  payment  of  money  into  Court,  and  no  damages 
ultra. 

The  replication  to  the  first  plea  set  out  the  deed  on  oyer,  executed  by  the  defen- 
dant of  the  one  part,  and  the  plaintiffs  and  others,  creditors  of  the  defendant,  of  the 
other  part;  and  thereby  "the  defendant  did,  for  himself,  his  executors,  and  adminis- 
trators, covenant,  promise,  and  agree  with  and  to  the  said  several  persons,  parties 
thei'eto  of  the  second  part,  that  he  the  said  Edmund  Boyle  (the  defendant)  should 
and  would  well  and  punctually  pay  or  cause  to  be  paid  to  them,  the  said  several 
persons,  parties  thereto  of  [27]  the  second  part,  their  executors,  administrators,  or 
assigns  lespectively,  the  sum  of  lis.  in  the  pound  on  the  amount  of  the  debts  due  to 
(and  set  and  affixed  opposite  to  the  npmes  of)  the  same  persons  respectively,  and  at 
the  times  and  in  manner  following,  that  is  to  say,  the  sum  of  2s.  9d.  in  the  pound  on 
the  amount  of  the  said  debts  by  the  promissory  notes  of  the  said  E.  B.  payable  at  three 
months  from  the  day  of  the  date  of  those  presents,  the  like  sum  of  2s.  9d.  in  the 
pound  on  the  amount  of  the  said  debts  by  the  promissory  notes  of  the  said  E.  B.  at 
six  months  from  the  date  of  those  presents,  and  the  sum  of  5s.  6d.  in  the  pound  on 
the  amount  of  the  said  debts  by  two  equal  instalments  of  2s.  9d.  in  the  pound,  to  be 
seeui'cd  by  the  joint  and  several  promissory  notes  of  the  said  E.  B.  and  Thomas 
Pocock,  as  aforesaid,  payable  at  nine  and  twelve  months  from  the  day  of  the  date  of 
those  presents,  to  the  said  persons,  parties  thereto,  and  their  partners  respectively,  or 
to  their  order,  in  the  proportions  and  at  the  dates  aforesaid,  and  which  said  promissory 
notes  for  the  sum  of  lis.  in  the  pound,  were  paid  to  the  said  several  per.sons,  parties 
thereto  of  the  second  part,  at  the  time  of  their  severally  sealing  and  delivering  those 
presents,  in  full  satisfaction  and  discharge  of  the  said  debts  so  due  to  them  the  said 
persons  respectively  from  the  said  E.  B.  as  aforesaid  ;  and  that  he  the  said  E.  B., 
at  the  time  of  the  giving  of  the  said  promissory  notes  as  aforesaid,  should  pay  the 
expenses  incurred  in  and  about  the  investigation  of  the  affairs  of  the  said  E.  B.  and  in 
and  about  carrying  that  arrangement  into  effect.  And  in  consideration  of  the  said 
covenant  of  the  said  E.  B.,  and  of  the  said  promissory  notes  made  and  given  by 
him  to  the  said  several  creditors,  parties  thereto  of  the  second  part,  (the  receipt 
of  which  promissory  notes,  and  that  the  same  were  received  and  taken  in  full 
payment,  satisfaction,  and  discharge  of  the  said  debts  due  from  the  said  E.  B.  to 
them,  the  said  several  creditors,  parties  thereto  of  the  second  part,  they,  the  said 
several  persons,  parties  [28]  thereto  of  the  second  part,  did  thereby  for  themselves 
severally  and  foi-  their  respective  executors,  administrators,  partners  and  assigns, 
admit  and  acknowledge,  subject  to  the  proviso  thereinafter  contained),  they  the  said 
several  persons,  parties  thereto  of  the  second  part,  did  thereby  for  themselves  sevei'ally, 
and  for  their  respective  executor.s,  administrators,  partners  and  assigns,  remise,  release, 
and  for  ever  quit  claim  and  discharge  the  said  E.  B.,  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  his  and  their  lands,  tenements,  goods,  chattels,  estate  and 
effects  of  and  from  the  said  debts  or  sums  of  money  so  due  to  them,  the  said  persons, 
parties  thereto  of  the  second  part,  and  affixed  opposite  to  their  respective  names  as 
aforesaid,  and  all  actions,  suits,  claims  and  demands  whatsoever,  in  respect  of  or 
in  any  way  relating  to  the  same,  save  and  except  the  said  promissory  notes  so 
given  as  aforesaid  :  provided  always,  that  in  case  default  were  made  in  payment 
of  any  or  either  of  the  said  promissory  notes,  as  and  when  they  respectively 
became  due  and  payable,  the  agreement  thereinbefore  contained,  for  accepting  lis. 
in  the  pound,  and  the  release  thereby  given,  should  be  void  ;  and  that  the  said 
original  delits  should  become  due  and  payable,  as  if  such  composition  of  lis.  in 
the  pound  had  not  been  offered."  The  replication  then  averred,  that  the  several 
debts  and  sums  of  money  in  the  declaration  mentioned,  except  in  the  sixth  count 
thereof,  became  and  were  due  and  payable  from  the  defendant  to  the  plaintiffs, 
and  the  said  causes  of  action  in  respect  thereof  arose  and  accrued  to  the  said 
planitiffs,  before  and  at  the  time  of  making  the  said  indenture,  and  then  remained 
and   continued    unpaid;    and    further,    that   the   defendant   afterwards,   to   wit,   on 
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the  said  25th  flay  of  July,  A.D.  1840,  in  pui-suance  of  the  said  indenture,  and  at 
the  time  of  making,  sealing,  and  delivering  the  same,  in  payment  of  the  said  com- 
position by  the  instalments  and  at  the  times  and  in  maimer  in  the  indenture  men- 
tioned, did  make  and  deliver  to  the  plaintifls  certain  his  promissory  notes,  being  four 
[29]  in  number,  for  the  respective  amounts  of  the  said  instalments,  payable  to  the 
plaintifls  as  the  payees  of  the  said  promissory  notes,  according  to  the  terms  of  and  in 
the  manner  and  form  in  the  said  indenture  mentioned,  two  of  the  said  notes  being 
the  notes  of  the  defendant  only,  and  the  other  two  notes  being  the  joint  and 
several  notes  of  the  defendant,  and  of  the  said  Thomas  Pocoek  ;  and  further,  that 
amongst  the  said  promissor\^  notes  so  made  by  the  defendant  and  delivered  to  the 
plaintiffs  as  aforesaid,  there  was  a  cei'tain  promissory  note  made  by  the  defendant  in 
writing,  bearing  date,  to  wit,  on  the  said  25th  day  of  July,  A.D.  1840,  and  being  one 
of  the  said  two  notes  first  above  mentioned,  and  thereby  the  defendant  promised  to 
pay  to  the  plaintifls  G91.  17s.  lid.  six  months  after  the  date  thereof,  and  then  delivered 
the  same  to  the  said  plaintiff's  in  payment  of  part,  to  wit,  the  sum  of  691.  17s.  lid.  of 
the  said  composition  so  covenanted  to  be  paid  by  the  defendant  to  the  plaintifls  as 
aforesaid,  Ijeing  the  second  instalment  thereof ;  and  that  before  and  at  the  time  when 
the  said  last-mentioned  promissory  note  was  about  to  become  due  and  payable, 
according  to  the  tenor  and  eflfect  thereof,  to  wit,  on  the  21st  day  of  January,  A.D. 
1841,  the  same  was  in  the  hands  and  pos.session  of  certain  peisons  whose  names  are 
unknown  to  the  plaintiff's,  atid  that  the  defendant  not  being  then  able  to  provide  for, 
or  to  pay  or  take  up  the  .same,  the  said  plaintiff's  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  the  request  of  the  defendant,  and  by  and  through  the  defendant 
as  their  agent  in  that  behalf,  but  with  their  own  proper  monies,  took  up  and  dischar<j-ed 
and  paid  to  the  said  persons  whose  names  are  so  unknown  to  the  plaintiff's,  the 
amount  of  the  said  note  ;  and  that  thereupon,  to  wit,  on  the  day  and  yeai'  last 
aforesaid,  they  the  said  plaintifls,  at  the  request  of  the  defendant,  took  and"  received 
of  and  from  the  defendant  a  certain  other  promissory  note  then  made  and  drawn 
by  the  defendant,  and  bearing  date,  [30]  to  wit,  the  day  and  year  last  aforesaid, 
whereby  the  defendant  promised  to  pay  to  the  plaintiff's  691.  17s.  lid.  twelve 
months  after  the  date  thereof,  which  period  had  elapsed  long  before  the  com- 
mencement of  this  suit,  and  the  defendant  then  delivered  the  said  last-mentioned 
note  to  the  plaintiflfs  in  renewal  of  the  said  note  so  by  them  the  said  piaintiflTs 
taken  up  and  paid,  and  discharged  as  aforesaid  ;  and  the  plaintiff's  aver,  that,  at  the 
time  when  the  last-mentioned  note  became  due  and  payable  according  to  the  tenor 
and  efl'ect  thereof,  the  same  was  dishonoured  by  the  said  defendant  by  nonpayment 
thereof,  and  was  not  paid  when  due.     Verification. 

Rejoinder.  That  after  the  making  by  the  .said  defendant  and  the  deliverino-  to 
the  plaintiff's  of  the  promissory  note  in  the  replication  mentioned,  to  wit,  the  said  note 
bearing  date  the  25th  July,  A.D.  1840,  and  before  the  same  became  due  and  payable 
according  to  the  tenor  and  effect  thereof,  and  before  any  default  had  been  made  in 
payment  thereof  according  to  the  tenor  and  eff'ect  of  the  .said  indenture,  and  of  the 
said  proviso  therein  contained,  to  wit,  on  the  21st  day  of  January,  A.D.  1841,  he 
the  defendant,  in  lieu  and  .satisfaction  of  his  said  promissory  note,  in  the  introductory 
part  of  this  pleading  and  in  the  said  replication  of  the  plaintiff's  respectively  mentioned 
delivered  to  the  )jlaintiff's  a  certain  promi.s,sory  note  in  writing  signed  by  the  defendant 
and  one  Thomas  Pocoek,  bearing  date  a  certain  day  and  year  therein  mentioned  to 
wit,  the  day  and  year  last  aforesaid,  whereby  the  defendant  and  the  .said  Thomas 
Pocoek  jointly  and  severally  promised  to  pay  to  the  plaintiffs  or  their  ordei'  a  certain 
large  sum  of  money,  to  wit,  691.  17s.  lid.,  twelve  months  after  the  date  thereof,  which 
said  last-mentioned  promissory  note  the  plaintiff's  then  accepted  ;ind  r^eeeived  fi'om  the 
defendant,  in  such  lieu  and  sati.sfaction  .accordingly  ;  and  the  defendant  further  says,  that 
the  last-mentioned  promissory  note  is  the  identical  promissory  note  in  the  said  replica- 
tion mentioned,  and  [31]  which  the  said  plaintiff's  in  their  said  replication  to  the  first  plea 
of  the  defendant  allege  to  have  been  delivered  to  them  in  renewal  of  the  said  note  in  the 
replication  alleged  to  have  been  taken  up  and  paid  and  discharged,  as  is  therein  men- 
tioned :  without  thi.s,  that  the  defendant  delivered  the  said  note  (in  the  said  replication 
of  the  plaintiff's  mentioned)  of  the  plaiiitiff's  in  renewal  of  the  said  note  so  by  them 
the  said  plaintiffs,  alleged  to  have  been  taken  up  and  paid  and  discharged,  in  mannei' 
and  form  as  in  the  said  replication  in  that  behalf  alleged : — conchiding  to  the 
country. 
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Special  demurrer,  and  joinder  in  demurrer. 

Ilunifrcy,  in  support  of  the  denuirrei.  The  rejoinder  is  bad,  as  being  inconsistent 
with  ami  a  departure  from  the  pica.  The  plea  sets  up  an  absolute  release,  whereas 
the  deed,  wiien  sot  out  on  oyer,  turns  out  to  be  altogether  conditional ;  and  the 
replication  aveis  the  non-performance  of  the  condition.  Then  the  rejoinder  admits 
that,  liut  sets  up  a  now  agreement,  whereby  it  is  alleged  that  the  plaintiffs  have  pre- 
cluded themselves  from  taking  advantage  of  such  non-performance.  That  is  clearly 
inconsistent  with  the  plea.  The  defence  might  have  been  available,  if  the  plea  had  set 
out  all  the  facts,  not  by  way  of  release,  but  as  accord  and  satisfaction. 

Petcrsdorff,  contra.  The  plaintiffought  to  have  demurred  to  the  plea,  when  he 
found  that  the  deed,  as  set  out  on  oyer,  was  conditional.  [Parke,  B.  Could  he  have 
done  so?  The  deed  is  an  absolute  release,  subject  indeed  to  a  defea.sance,  which  must 
be  shown  by  the  plaintiff'.]  That  the  replication  professes  to  do  ;  then  the  rejoinder 
shews  that  the  defendant  has  fulfilled  the  condition,  and  that  there  never  ha.s  been  any 
default  within  the  terms  of  the  proviso  in  the  deed.  [Parke,  B.  No  ;  it  sets  up  a 
new  species  of  defence,  by  way  of  accord  and  satisfaction.]  It  is  submitted,  that  in 
substance  it  is  a  denial  of  the  breach  stated  [32]  in  the  replication,  and  therefore  in 
effect  sustains  the  plea.  But  further,  no  sufficient  breach  of  the  terms  of  the  proviso 
is  shewn  on  the  face  of  the  replication.  It  does  not  appear  that  the  first  note  was 
dishonoured  ;  it  is  therefore  consistent  with  all  that  is  stated,  that  the  second  was 
given  in  satisfaction  of  it.  [Parke,  B.  Supposing  one  to  have  been  given  in  substitu- 
tion of  the  other,  could  the  defendant  have  the  benefit  of  the  release,  which  stipulates 
for  the  payment  of  the  notes  when  due,  which  must  mean  payment  in  cash  1  If  the 
facts  constitute  a  defence,  they  should  have  been  fully  pleaded  in  the  first  instance, 
because  the  defence  is  founded  upon  a  fresh  agreement,  made  at  the  time  when  the 
the  first  note  became  due.  Alderson,  B.  The  sub.stance  of  the  allegations  is,  that 
before  the  original  note  became  due,  another  was  given  in  substitution  of  it,  which 
was  dishonoured,  and  after  such  dishonour  the  action  was  brought.  The  defendant, 
under  those  circumstances,  cannot  resort  to  the  release,  which  provides  for  payment 
of  the  notes  in  money.  Parke,  B.  He  cannot  stand  on  the  original  release,  because  it 
provides  for  payment  in  cash  ;  nor  on  the  new  agreement,  because  it  must  be  under- 
stood to  be  subject  to  a  similar  proviso,  that  the  substituted  note  should  be  paid 
when  due,  whereas  it  was  dishonoured. 

Per  Curiam  (a).     Judgment  for  the  plaintiffs. 

[33]  Wilkinson  v.  Proud  and  Others.  Exch.  of  Pleas.  Jan.  2.5,  1843.— The 
right  to  a  given  substratum  of  coal  lying  under  a  certain  close,  is  a  right  to  land, 
and  cannot  be  claimed  by  prescription. — Alitor,  of  a  right  to  take  coal  in  another 
man's  land. 

[S.  C.  12  L.  J.  Ex.  227  ;  7  Jur.  284.] 

Case  for  an  injury  to  the  plaintiff's  reversion  in  certain  closes  or  parcels  of  land 
in  the  occupation  of  one  Gill,  as  tenant  thereof  to  the  plaintiff;  alleging,  that  without 
the  leave  or  license  of  the  plaintiff,  the  defendants  dug  and  excavated  divers  holes 
and  pits,  and  erected  and  fixed  divers  engines,  gins,  buildings,  and  posts  on  the  said 
closes  and  parcels  of  land,  and  dug,  worked,  and  won  therein  divers  large  quantities 
of  coal,  and  carried  away  and  converted  the  same,  and  also  prostrated,  subvei'ted, 
and  injured  the  crops,  fences,  earth,  and  soil  of  the  .said  closes  or  parcels  of  land,  and 
cut  down  certain  trees  growing  on  the  same,  and  undei'mined  a  portion  thereof,  &c. 

Second  plea,  as  to  the  cutting,  digging,  excavating,  and  making  the  holes,  pits, 
and  trenches  in  the  declaration  mentioned,  and  erecting  and  fixing  the  engines,  gins, 
buildings,  and  posts  in  the  declaration  mentioned  in  and  upon  the  said  "closes  and 
parcels  of  land,  and  digging,  working,  and  winning  the  quantities  of  coal  in  the 
declaration  mentioned,  and  drawing,  carrying  away,  converting,  and  disposing  of 
the  same  to  their  defendants'  own  use,  and  prostrating,  subverting,  and  injuring  the 
crops,  fences,  and  earth  and  soil  in  the  declaration  mentioned,  and  undermining  a 
portion  of  the  same  closes  and  parcels  of  land  in  the  declaration  mentioned  ;  that 
John  Proud  deceased,  and  all  his  ancestors,  whose  heir  he  was,  from  time  whereof  the 

(a)  Lord  Abinger,  C.  B.,  Parke,  B.,  Aldeison,  B.,  and  Gurney,  B. 
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memory  of  man  is  not  to  the  contrary  until  the  time  of  making  the  indenture  herein- 
after mentioned,  have  had,  and  have  been  used  and  accustomed  to  have,  and  of  right 
ought  to  have  had,  for  himself  and  themselves,  all  the  coals  and  veins  of  coal  in  and 
under  the  said  closes  and  parcels  of  land  in  which  &c.,  and  full  and  free  liberty  at  all 
times  of  the  year  to  enter  into  and  upon  the  said  closes  and  parcels  of  land  in  which 
&c.,  and  to  cut,  dig  into,  and  [34]  excavate  the  same  for  the  purpose  of  searching  for, 
mining,  and  winning  the  coals  in  and  under  the  same,  and  to  make  adits,  shafts,  and 
entrances  into  the  mines  of  coal  and  veins  of  coal  in  and  under  the  said  closes  and 
parcels  of  land  in  which,  &c.,  and  to  do  all  necessary  acts  therein  and  thereon  for  the 
purpose  aforesaid.  The  plea  then  alleged,  that  by  deeds  of  lease  and  release,  dated 
the  2nd  and  3rd  of  September,  US41,  the  said  John  Proud  bargained  and  sold  the 
said  coal,  mines  of  coal,  veins  of  coal,  and  premises  to  one  William  Richardson,  and 
the  defendants  then  justified  the  trespasses  as  the  servants  of  Richardson. 

The  third  plea  was  framed  upon  the  stat.  2  &  3  Will.  4,  c.  71,  s.  2,  and  alleged, 
that  for  the  full  period  of  thirty  j'ears  next  before  the  commencement  of  this  suit, 
the  said  John  Proud,  deceased,  and  his  ancestors,  whose  heir  he  was,  and  the  said 
William  Richardson,  that  is  to  say,  the  said  John  Proud  and  his  ancestors,  whose 
heir  he  was,  before  and  up  to  the  time  of  making  the  indenture  first  hereinafter 
mentioned,  and  the  said  William  Richardson  from  the  time  of  making  the  same 
indenture,  have  actually  taken  and  enjoyed,  as  of  right  and  without  interruption,  all 
the  coals  and  veins  of  coal,  and  mines  of  coal,  in  and  under  the  said  closes  and  parcels 
of  land,  and  have  during  all  that  time,  as  of  right  and  without  interruption,  at  all 
times  of  the  year,  entered  into  and  upon  the  said  closes  and  parcels  of  land  in  which 
&c.,  and  then  cut,  dug  into,  and  excavated  the  same  for  the  purpose  of  searching  for, 
mining,  and  winning  the  coals  in  and  under  the  same,  and  made  adits,  shafts,  and 
entrances  into  the  said  mines  of  coal  and  veins  of  coal  in  and  under  the  same  closes 
and  parcels  of  land,  and  done  all  necessary  acts  therein  and  thereon  for  the  purpose 
aforesaid,  &c.  &c. 

Special  demurrer  to  each  of  these  pleas,  and  joinder  in  demurrer. 

The  points  mai'ked  for  ai'gument  in  the  margin  were  as  follows : — As  to  the 
second  plea  ;  that  all  the  coals,  veins  [35]  of  coal,  and  mines  of  coal  in  and  under 
the  said  closes  in  which  &c.,  and  full  and  free  liberty  to  enter  upon  the  said  closes  in 
which  &c.,  to  dig,  &c.,  the  same,  as  claimed  by  the  defendants,  are  corporeal  heredita- 
ments, a  title  to  which  cannot  be  made  by  prescription.  As  to  the  third  plea ;  that 
the  defendants  claim  a  corporeal  hereditament,  and  that  to  such  a  claim  the  stat.  2  & 
3  Will.  4,  c.  71,  does  not  applj'. 

W.  H.  Watson,  in  support  of  the  demurrer.  These  pleas  are  clearly  bad,  for  no 
right,  whether  prescriptive  or  by  foice  of  the  stat.  2  &  3  Will.  4,  c.  71,  can  be  claimed 
in  other  than  incorporeal  hereditaments.  [Parke,  B.  No  doubt,  you  can  only 
prescribe  for  what  lies  in  grant.]  In  2  Bl.  Lomm.  264,  it  is  said — "Secondly,  as  to 
the  several  species  of  things  which  may  or  may  not  be  prescribed  for,  we  may  in  the 
first  place  observe,  that  nothing  but  incorporeal  hereditaments  can  be  claimed  by 
prescription,  as  a  right  of  way,  a  common,  &c.  ;  but  that  no  prescription  can  give  a 
title  to  lands  and  other  corporeal  substances,  of  which  more  certain  evidence  may  be 
had."  So,  in  Roll.  Abr.,  Prescription,  (B.),  it  is  said — "No  title  to  land  can  be 
claimed  by  prescription."  This  position  being  therefore  assumed  as  indisputal)le,  the 
only  question  in  the  present  case  is,  whether  the  right  here  claimed  is  more  than  a 
mere  incorporeal  hereditament.  Undoubtedly,  a  mere  license  to  get  coal,  which  does 
not  oust  the  grantor  of  his  own  right  to  dig  for  coal  in  the  same  land,  is  a  mere 
incorporeal  right,  and  lies  in  grant :  Earl  of  Huntingdon  am!  Lord  Mountjoyu's  case 
(4  Leon.  147),  Doe  d.  Hanky  v.  IVood  (2  B.  &  Aid.  724),  Chdham  v.  Williamson  (4  East, 
469).  But  a  mine  or  vein  of  coal,  which  the  pleas  here  state  Richardson,  and  those 
through  whom  he  claims,  to  have  been  entitled  to,  is  part  and  parcel  of  [36]  the 
inheritance,  and  is  a  matter  whereof  a  person  is  seised  in  fee,  and  it  lies  in  livery  and 
not  in  grant.  [Parke,  B.  It  would  be  a  matter  of  some  difficulty  to  make  livery  of 
seisin  of  a  stratum  of  coal  lying  under  the  soil.]  A  communication  might  be  made 
by  digging  down  to  it.  [Alderson,  B.  Possibly  a  symbolical  delivery  on  the  surface 
of  the  land  might  be  sufficient]  A  party  entitled  to  a  vein  or  seam  of  coal  is  always 
alleged  in  pleading  to  be  seised  in  fee  of  the  coal :  see  Bourne  v.  Taylor  (10  East,  189), 
and  Ihiud  v.  Kingscote  (6  M.  &  W.  174).  In  Sloughton  v.  Ldgh  (1  Taunt.  402),  it  was 
held  that  a  grant  which  authorized  the  grantee  to  take  the  whole  stratum  of  a  mine 
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was  a  oraiit  of  a  real  hereditament  in  fee-simple,  whereof  the  wife  was  dowable. 
Lord  Ahmstield  there  says,  "  The  grant  of  the  stratum  might  be  taken  to  be  a  grant 
in  feo-sinipie.  In  the  course  of  the  discussion,  I  was  strongly  struck  with  the  argu- 
ment used  for  the  heir,  that  Lord  Coke  has,  in  1st  Inst.  32,  enumerated  all  the  species 
of  inheritance  of  which  a  woman  shall  be  endowed,  and  I  thought  it  extraordinary 
that  no  mention  should  be  made  of  mines.  But  upon  referring  to  the  passage,  it 
appears  to  be  no  enumeration  of  all  the  things  whereof  a  woman  shall  be  endowed ; 
nothing  like  it ;  in  the  thirty-sixth  section,  upon  which  this  is  a  commentary,  Little- 
ton says,  the  wife  shall  be  endowed  of  all  lands  and  tenements  of  which  her  husband 
was  seised.  Lord  Coke  .says  not  a  word  to  explain  what  is  land  or  what  is  a  tenement, 
thinking  the  import  of  those  terms  well  known  in  the  law."  Trespass,  or  ejectment, 
will  lie  "for  a  mine,  although  another  has  the  surface.  Andrews  v.  Whittingham  (Carth. 
277),  Cmnyn  v.  Kyneto  (Cro.  Jac.  L50),  Hardiottle  v.  Placock  (id.  21).  In  Lewis  v. 
Branthwaite  (2  B.  &  Adol.  437),  it  was  held  that  the  possession  of  a  mine  is  in  [37] 
the  copyholder,  and  not  in  the  lord,  and  that  the  copyholder  might  therefore  maintain 
trespass  for  an  entry  upon  it. 

Martin,  contivl.  A  transfer  of  an  unopened  mine  of  coal  lies  in  grant  and  not  in 
livery.  The  rule  cited  from  2  Bla.  Comm.  26-1,  is  not  borne  out  by  the  authorities 
referred  to,  to  the  extent  there  laid  down.  The  authorities  there  mentioned,  viz. 
Doctor  and  Student,  Dial.  1,  c.  8,  and  Finch,  132,  only  say,  "that  no  prescription 
mak«th  a  right  in  lands."  The  doctrine  of  prescription  is  founded  on  analogy  to  the 
Stat,  of  Westminster  1,  3  Edw.  1,  c.  39,  whereby  the  time  of  limitation  on  writs  of 
right  was  made  to  begin  from  the  period  of  the  return  of  Richard  I.  from  the  Holy 
Land,  A.D.  1198.  But  until  the  stat.  32  Hen.  8,  c.  2,  land  as  well  as  incorporeal 
rights  might  be  claimed  by  prescription.  That  statute  enacted,  "  that  no  manner  of 
persons  should  from  thenceforth  sue,  have,  or  maintain  any  writ  of  right,  or  make 
any  prescription,  title,  or  claim  of,  to,  or  for  any  manors,  lands,  tenements,  rents, 
annuities,  commons,  pensions,  portions,  corodies,  or  other  hereditaments  of  the  posses- 
sion of  his  or  their  ancestor  or  predecessor,  and  declare  and  allege  any  further  seisin 
or  possession  of  his  or  their  ancestor  or  predecessor,  but  only  within  threescore  years 
next  before  the  teste  of  the  same  writ,  or  next  before  the  said  prescription,  title,  or 
claim,  so  thereafter  to  be  sued,  commenced,  brought,  made,  or  had."  Before  the  term 
of  sixty  year's  was  fixed  by  this  statute,  the  law  of  England  was,  that  all  evidence  of 
title  was  lost  in  remote  antiquity,  and  the  only  period  of  limitation  upon  the  recovery 
in  a  real  action  was  that  beyond  which  it  was  supposed  that  "  the  memory  of  man 
was  not  to  the  contrary,"  viz.  the  reign  of  Richard  I. :  see  Litt.  s.  170.  The  reason 
why  a  man  cannot  prescribe  for  corporeal  hereditaments  is  stated  in  Paramoier  v. 
Yardley  (Plowd.  .54.5  a.),  viz.  because  he  [38]  has  a  better  title  to  them,  by  possession 
and  visible  enjoyment.  That  is  a  reason  which  is  applicable  only  to  the  surface : 
but  a  right  to  minerals  which  may  or  may  not  exist  under  the  soil,  is  a  right  which 
lies  in  grant.  It  would  be  difficult,  nay  in  many  cases  impossible,  to  give  livery  of 
seisin  of  a  stratum  of  coal.  As  the  right  to  mines  has  always  existed,  as  distinguished 
from  the  right  to  the  surface  of  the  land,  the  conveyance  of  them  must  have  been  by 
grant,  for  livery  of  seisin  is  wholly  inapplicable  to  them,  at  least  in  the  case  of  uno^Dened 
mines.  In  Shep.  Touch.  96  (7th  edit.),  it  is  said, — "By  the  grant  of  mineras,  or 
fodinas  plumbi,  &c.  or  mines  of  lead,  the  land  itself  will  pass,  if  livery  of  seisin  be 
made  thereof ;  but  otherwise  it  seems  not,  and  then  the  grantee  hath  by  the  grant  a 
power  to  dig  only  granted  to  him."  Upon  which,  Mr.  Preston  remarks,  "A  mine 
may  be  a  corporeal  hereditament ;  for  instance,  if  a  mine  be  open,  and  granted,  the 
grant  is  of  a  corporeal  hereditament.  In  regard  to  mines  not  open  at  the  date  of  the 
grant,  this  distinction  (a  distinction  founded  on  principle),  though  no  decision  is  found 
en  the  point,  may  be  taken.  The  grantee  has  an  incorporeal  and  not  a  corporeal 
hereditament;  Doe  v.  Wood  (2  B.  &  Aid.  724) ;  an  interest  which  would  pass  bv  grant 
without  hvery  of  seisin,"  &c.  And  the  author  proceeds  to  explain  how  ejectment  lies 
for  a  mine  which  is  open,  and  held  under  a  right  of  mining.  Ejectment,  however, 
will  he  for  tithes,  which  are  an  incorporeal  hereditament.  The  case  of  Mine.?  (Plowd. 
322)  is  also  an  authority  to  shew  that  the  right  to  minerals  is  one  that  lies  in  grant. 
See  also  Burton's  Law  of  Real  Property,  p.  361.  An  unopened  mine  may  be  likened 
to  the  case  of  a  grant  of  treasure  trove,  which  may  be  claimed  by  prescription  : 
Co.  Lit.  114  b.,  e. ;  Com.  Dig.  Prescription  (C).  In  Seaman  v.  Vawdreij  (16  Ves.  390), 
the  question  was,  whether  a  purchaser  was  entitled  to  compensation  for  a  [39]  right 


UM.  &W.  40.  LEDGARD    V.THOMPSON  707 

to  sjilt-mines  under  the  land,  alleged  to  exist  in  certain  persons,  but  which  had  not 
been  exercised  for  a  hundred  years  ;  and  it  was  held  that,  notwithstanding  the  nonuser, 
he  was  entitled  to  compensation,  no  adverse  possession  being  alleged.  [Farke,  B.  It 
is  not  the  right  of  getting  the  coal  which  is  claimed  here,  but  the  right  to  the  stratum 
of  coal.]  Why  should  not  a  man  claim  timber  upon  another  man's  land  by  prescrip- 
tion! Whether  corporeal  or  not,  it  is  equally  a  right  in  fee-simple:  Stanley  v.  JVhite 
(14  East,  3.32).  In  Stoughton  v.  Leigh,  the  judgment  expressh'  makes  a  distinction 
between  opened  and  unopened  mines.  In  Lord  Moiintjoye's  case,  the  right  claimed  was 
only  a  right  of  getting  the  coals  in  common  with  the  owner  of  the  land,  and  not  an 
exclusive  right. 

But  even  if  the  Court  should  be  of  opinion  that  an  unopened  mine  is  not  per  se 
the  subject  of  a  claim  b}'  prescription,  still  these  pleas  are  good,  because  they  claim 
not  the  mines  merely,  but  also  the  right  of  making  shafts  and  adits,  and  erecting 
engines  on  the  surface  of  the  soil :  and  then,  a  part  of  the  right  being  claimable  by 
prescription,  the  pleas  may  set  up  a  prescription  for  the  whole.  [Lord  Abinger,  C.  B. 
Suppose  the  right  to  the  mines  were  granted,  without  the  right  to  enter  upon  the 
land.]  The  grantee  of  the  coals  would  be  entitled  to  an  incidental  right  to  enter  and 
get  them.  Earl  of  Cardigan  v.  Armitage  (3  B.  &  Cr.  197  ;  3  D.  &  E.  414).  If  a 
portion  of  an  entire  right  must  be  claimed  by  prescription,  there  is  no  authority  that 
a  man  may  not  prescribe  for  the  whole  of  that  entire  right. 

Lord  Abinger,  C.  B.  I  think  this  is  clearly  a  prescription  to  land.  A  vein  of 
coal  is  land,  unless  distinguished  from  the  land  by  the  deed  of  conveyance.  I  have 
little  doubt  that  if  Mr.  Xiartiu  were  to  search  the  Year  Books,  he  would  find  cases 
to  shew  that  such  a  claim  is  contrary  [40]  to  law.  The  defendants  may  amend  on 
payment  of  costs. 

P.\RKE,  B.  This  is  not  a  claim  of  a  prescriptive  right  to  take  coal  in  the  plaintiff's 
close,  but  a  prescription  for  all  the  strata  and  seams  of  coal  lying  under  it,  that  is,  for 
a  part  of  the  soil  itself,  and  not  for  the  right  to  get  the  coal,  which  would  be  the  subject 
of  a  grant.  Possibly  the  defendants  may  be  able  to  amend,  by  pleading  a  seisin  in  fee  in 
the  .strata  of  coal,  or  by  prescribing  for  the  right  to  take  coals  in  the  plaintiff's  close. 
With  respect  to  the  last  argument  urged  on  behalf  of  the  defendants,  according  to 
that  a  man  might  set  up  a  prescriptive  right  to  a  farm  and  lands,  together  with  a  right 
of  way  over  an  adjoining  close. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Leave  to  the  defendants  to  amend  on  payment  of  costs,  otherwise 

•Judgment  for  the  plaintiff. 

Ledgard  and  Another  v.  Thosipson.  Exch.  of  Pleas.  Jan.  2.5,  1843.— A  double 
attestation  (the  first  being  insufficient  within  the  1  &  2  Vict.  c.  110,  s.  9)  does 
not  invalidate  a  cognovit.  A  cognovit  was  signed  by  W.  T.,  and  attested  thus — 
"Witness,  J.  B.,  of  &c.,  attorney  at  law."  "Signed  in  the  presence  of  me  the 
undersigned  ;  and  I  hereby  certify  and  declare,  that  I  am  the  attorney  of  the 
said  W.  T.,  and  that  I  attended  at  his  request,  to  inform  him  of  this  cognovit,  and 
that  I  have  informed  him  of  the  nature  and  effect  thereof ;  and  I  hereby  subscribe 
my  name  as  his  attorney.  R.  E.": — Held,  sufliciently  attested,  and  that  the 
words  "Signed  in  the  pre.sence"  &c.,  must  be  taken  to  refer  to  the  signature 
of  W.  T. 

[S.  C.  2  Dowl.  (X.  S.)  666 ;  12  L.  J.  Ex.  229 ;  1  Jur.  239.] 

Pashley  moved  for  a  rule  to  shew  cause  why  the  cognovit  given  by  the  defendant 
in  this  cause  should  not  be  set  aside,  on  the  ground  that  it  was  not  properly  attested. 
There  were  two  attestations,  as  follows  : — 

"Witness,  J.  Biyant,  of  &c.,  attorney  at  law." 

Then  followed  (signed  by  a  different  attorney) : — 

[41]  "  Signed  in  the  presence  of  me  the  undersigned,  and  I  hereby  certify  and 
declare  that  I  am  the  attorney  of  the  said  AV.  Thompson,  and  that  I  attended  at  his 
request,  to  inform  him  of  this  cognovit,  and  that  I  have  informed  him  of  the  nature 
and  effect  thereof ;  and  I  hereby  subscribe  my  name  as  his  attorney. 

"E.    EOWDY." 
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I'ashley  coiitcmled  that  the  wuids  "signed  in  the  presence,"  &c.  were  ambiguous, 
and  mi'^'ht  refer  either  to  the  signature  of  the  defendant  or  to  that  of  the  attorney 
tirst-namod  as  the  witness;  that  it  was  consistent  with  what  appeared  on  the  face  of 
the  instrument  that  the  second  attorney  might  have  informed  the  defendant  of  the 
nature  and  ett'ect  of  the  document  after  he  had  signed  it  in  the  presence  of  the  first. 
[Parke,  B.  Though  the  first  attestation  is  irregular,  yet  if  the  defendant  afterwards 
acknowledge  his  signature  in  the  presence  of  another  attorney  who  conformed  in  all 
respects  to  the  statute,  that  is  quite  sufficient.]  But  it  does  not  sufficiently  appear- 
here  that  the  latter  was  a  witness  to  the  defendant's  execution. 

Pakke,  B.  This  attestation  is  (piite  sufficient.  Your  argument  amounts  to  this, 
that  a  party  can  give  but  one  cognovit,  and  if  it  be  imperfectly  attested,  can  never  use 
the  same  paper  to  make  a  perfect  acknowledgment.  Nobody  can  doubt  that  the 
words  "signed  in  the  presence,"  i^'c.  mean  signed  by  the  party  who  gave  the  cognovit. 
We  must  apply  some  common  sense  to  the  construction  of  such  instruments :  the 
decisions  are  siifliciently  hard  upon  plaintiffs  as  it  is.  It  is  impossible  to  say  that 
there  is  any  ambiguity  here,  without  applying  a  great  deal  more  astuteness  than  I  am 
disposed  to  do. 

GuRXEV,  B.,  concurred. 

Rule  refused. 

[42]  V.\TEs  ANii  Others,  Assignees  of  Aldrich,  a  Bankrupt  v.  Sherrington. 
Exch.  of  Pleas.  Jan.  27,  1843. — The  assignees  of  a  bankrupt  may  maintain  an 
action  in  their  own  names  only,  for  a  chose  in  action  belonging  to  the  wife  of  the 
bankrupt  liefore  marriage,  as  a  promissory  note  given  to  her  dum  sola. — And  in 
such  action,  the  defendant  cannot  set  off'  a  debt  due  to  him  from  the  bankrupt. 

[S.  C.  2  Dowl.  (N.  S.)  803 ;  12  L.  J.  Ex.  216 :  reversed,  12  M.  &  W.  855.] 

Assumpsit.  The  declaration  stated,  that  whereas  heretofore,  and  before  the  inter- 
marriage of  the  said  Stephen  John  Aldrich,  and  Isabella  Hannah,  his  now  wife,  and 
before  the  said  S.  J.  A.  became  a  bankrupt,  to  wit,  on  the  29th  day  of  September, 
A.I).  1838,  the  defendant  made  his  promissory  note  in  writing,  and  thereby  promised 
to  pay  to  the  said  I.  H.  by  her  then  name  Isabella  Hannah  Sherrington,  the  sura  of 
£100,  with  legal  interest  on  demand,  and  then,  before  the  said  marriage  and  the  said 
bankrui)tcy,  delivered  the  said  note  to  the  said  I.  H.  ;  and  afterwards,  and  before  the 
said  S.  J.  A.  became  bankrupt,  to  wit,  on  the  30th  day  of  May,  A.D.  1839,  the  said 
S.  J.  A.  intermarried  with  the  said  I.  H.,  and  thereupon  afterwards,  after  the  said 
intermarriage,  and  after  the  said  S.  J.  A.  became  a  bankrupt,  and  after  the  plaintiffs 
bad  become  and  while  they  were  such  assignees  as  aforesaid,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  defendant,  in  consideration  of  the  premises,  promised  the 
plaintiffs,  as  such  assignees  as  aforesaid,  to  pay  to  them  the  money  in  the  said  note 
specified,  with  interest  as  aforesaid.  And  whereas  before  the  said  intermarriage,  and 
before  the  said  bankruptcy,  to  wit,  on  the  1st  day  of  January,  A.I).  1840,  the  defen- 
dant was  indebted  to  the  said  I.  H.  the  now  wife  of  the  said  bankrupt,  in  £100  for 
money  then  lent  by  the  said  I.  H.  to  the  defendant  at  his  request,  and  whereas  in 
consicleratioTi  of  the  last-mentioned  premises,  after  the  said  intermarriage  of  the  said 
bankiupt  and  the  said  I.  H.  and  after  the  said  bankruptcy,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  defendant  promised  the  plaintiffs,  as  assignees  as  aforesaid,  to 
pay  the  last-mentioned  money  to  them,  as  assignees  as  aforesaid,  on  request :  Yet  the 
defendant  hath  not  paid  the  said  monies  and  interest,  or  [43]  either  of  them,  or  any 
part  thereof,  to  the  damage  of  the  plaintifls  as  assignees  as  aforesaid,  of  &c: 

Plea,  that  he  the  defendant  made  the  said  promissory  note  in  the  said  first  count 
mentioned,  and  delivered  the  same  to  the  said  I.  H.  and  was  also  indebted  to  her  as 
in  the  said  last  count  mentioned,  before  her  intermarriage  with  the  said  S.  J.  A.,  and 
that  after  the  said  making  and  delivery  to  the  said  I.  H.  of  the  said  promissory  note, 
and  before  the  said  bankruptcy  of  the  said  S.  J.  A.,  and  whilst  the  said  note' was  in 
the  possession  of  the  said  I.  H.,  and  due  and  payable,  and  also  whilst  the  defendant 
was  indebted  to  her  as  in  the  last  count  mentioned,  to  wit,  on  the  day  and  year  in  the 
said  declaration  in  that  behalf  mentioned,  she  the  said  I.  H.  intermarried  with  the 
said  S.  J.  A.,  and  that  after  the  said  intermarriage  and  in  the  lifetime  of  the  said  I.  H., 
and  whilst  the  said  note  and  the  said  money  in  the  last  count  mentioned  were  due 
and  payable  to  the  said  S.  J.  A.,  he  the  said  S.  J.  A.  became  and  was  a  bankrupt. 
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And  the  defendant  farther  says,  that  the  plaiiitiflfs  have  commenced  and  are  prosecuting 
this  action  as  the  assignees  of  the  said  S.  J.  A.  to  recover  the  sums  so  due  to  him 
before  his  bankruptcy  from  the  defendant  as  in  this  plea  aforesaii],  and  not  otherwise. 
And  the  defendant  further  saith,  that  the  said  S.  J.  A.,  before  and  at  the  time  of  his 
bankruptcy,  was  indebted  to  the  defendant  in  a  large  sum  of  money,  to  wit,  the  sum 
of  £"J000  for  money  by  the  defendant  before  that  time  lent  and  advanced,  and  paid, 
laid  out,  and  expended  for  the  said  S.  J.  A.,  at  his  request,  and  for  money  by  the  said 
S.  J.  A.  before  that  time  had  and  received  for  the  use  of  the  defendant,  and  for  money 
due  and  owing  from  the  said  S.  J.  A.  to  the  defendant  for  interest  for  the  forbearance 
by  the  defendant  to  the  said  S.  J.  A.  at  his  request,  for  divers  long  spaces  of  time, 
of  monies  due  from  the  said  S.  J.  A.  to  the  defendant,  and  for  money  due  from  the 
said  S.  J.  A.  to  the  defendant  on  an  account  then  stated  between  them  ;  [44]  which 
said  sum  of  money  wherein  the'said  S.  J.  A.  was  so  indebted  to  the  defendant  as  afore- 
said before  and  at  the  time  of  the  commencement  of  this  suit,  was  and  still  is  due  and 
owing  to  the  defendant,  and  exceeds  the  damages  sustained  by  the  plaintiii's  as  assignees 
as  aforesaid,  by  reason  of  the  non-pei'formance  by  the  defendant  of  the  alleged  promises 
in  the  declaration  mentioned,  and  out  of  which  said  sum  of  money  so  due  to  the 
defendant,  the  defendant  is  ready  and  willing  and  hereby  oilers  to  set-off  and  to  allow 
to  the  plaintiffs,  as  assignees  as  aforesaid,  the  full  amount  of  the  said  damages,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided.     Verification. 

Special  demurrer,  assigning  for  causes,  that  it  appears  that  the  amount  of  the 
money  specified  in  the  said  promissory  note  in  the  said  first  count  mentioned,  and  the 
debt  in  the  last  count  mentioned,  respectively  were  not,  before  or  at  the  time  of  the 
bankruptcy,  debts  due  to  the  said  Stephen  John  Aldrieh  in  his  own  right,  but  to  him 
and  the  said  Isabella  Hannah  his  wife  ;  and  also,  for  that  the  said  debts  for  the 
recovery  of  which  this  action  is  brought,  and  the  said  sum  of  money  intended  by  the 
defendant  in  his  said  third  plea  to  be  set  off  against  the  said  debts,  are  not  mutual 
debts  and  cannot  be  set  off  against  one  another  ;  and  also  foi'  that  the  said  plea 
amounts  to  the  plea  of  non-assumpsit ;  and  also  that  it  is  an  argumentative  denial  of 
the  promise  to  the  assignees,  and  also  that  it  is  in  other  respects  informal,  uncertain, 
and  insufficient. 

Joinder  in  demurrer. 

The  defendant's  points,  as  marked  for  argument,  were,  that  it  sufficiently  appears 
that  the  sums  of  money  mentioned  in  the  declaration  were  due  to  the  .said  Stephen 
John  Aldrieh  alone  ;  that  the  said  sums,  and  also  the  money  mentioned  in  the  defen- 
dant's third  plea,  are  mutual  [45]  debts,  and  the  defendant  is  entitled  to  set  off'  the 
debts  mentioned  in  his  said  plea  against  the  debt  for  which  this  action  is  brought ; 
that  if  the  debts  mentioned  in  the  declaration  were  not  the  sole  property  of  the  said 
Stephen  John  Aldrieh,  so  as  to  entitle  the  defendant  to  set  off'  the  said  debt  in  his 
third  plea  mentioned,  the  plaintiffs  cannot  maintain  the  present  action,  because  the 
light  vested  in  the  bankrupt,  which  the  plaintiffs,  as  his  assignees,  seek  to  enforce, 
being,  as  supposed,  vested  in  him  jointly  with  his  wife,  she  ought  to  have  been  made 
a  co-plaintiff',  or  it  ought  to  have  been  set  forth  how  her  interest  in  the  debts  mentioned 
in  the  declaration  was  determined  ;  that  if  the  defendant  is  not  entitled  to  his  said 
set-off',  the  pleadings  disclose  no  sufficient  cause  of  action  in  the  plaintiffs  to  entitle 
them  to  maintain  the  present  action  ;  that  the  declaration  discloses  no  new  cause 
of  action,  arising  after  the  bankruptcy,  which  would  entitle  the  plaintiffs  to  maintain 
the  present  action,  or  deprive  the  defendant  of  his  said  set-off;  that  the  declaration  is 
bad,  as  it  discloses  no  right  of  action  upon  which  the  present  action  can  be  maintained. 

The  case  was  argued  on  the  25th  of  January,  by 

Erie,  in  support  of  the  demurrer.  First,  the  assignees  are  entitled  to  maintain 
this  action  :  for  this  was  a  debt  which  the  husband  was  capable  of  recovering  by 
joining  his  wife  in  an  action,  and  it  is  therefore  assets  in  the  hands  of  the  assignees, 
undei-  the  6  Geo.  -i,  c.  16,  s.  G3.  The  case  of  Miles  v.  JFilliams  (1  P.  Wms.  249)  is  a 
direct  authority  for  the  plaintiffs.  That  was  a  decision  on  the  stat.  -t  Anne,  c.  17,  s.  7, 
which  enacted  "that  the  bankrupt  should  be  discharged  from  all  debts  by  him  due 
and  owing  at  the  time  he  became  bankrupt."  The  action  was  there  brought  against 
husband  and  wife  on  a  bond  givcTi  by  the  wife  [46]  dum  sola,  and  the  defendants 
pleaded  the  bankruptcy  of  the  husband  after  the  marriage  ;  to  which  plea  the  plaintiff 
demurred,  on  the  ground  that  the  wife's  liability  on  the  bond  was  not  discharged  by 
the  statute ;  but  the  Court  of  King's  Bench  were  all  of  opinion  that  the  debt  was  the 
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husband's  debt,  within  the  nieiiiiiiig  of  the  statute.  It  was  admitted  at  the  bar,  that 
a  debt  due  by  and  a  debt  due  to  the  wife  must  fall  within  the  same  principle ;  and  in 
delivering  the  resolution  of  the  Court,  I'arker,  C.  J.,  says : — "  And  therefore  I  have 
considered  how  far  a  debt  due  to  the  wife  would  be  within  this  act  to  be  assigned 
by  the  commissioners  of  bankruptcy  ; "  and  after  referring  to  the  former  statutes, 
i:i  Eiiz.  c.  7,  and  I  Jac.  1,  c.  15,  s.  12,  he  continues  : — "  Now  I  take  the  intention  of 
these  laws  to  have  been,  that  the  l)ankrupt,  having  been  guilty  of  a  fraud,  should  not 
be  trusted  any  more  with  the  management  of  his  estate,  but  that  it  should  be  put 
into  other  hands  for  the  safety  of  his  creditors,  and  that  the  bankrupt  should  have  no 
further  intermeddling  therewith.  So  that,  upon  this  intention,  all  those  effects  which 
he  could  take  in  and  turn  into  money,  the  assignees  were  designed  to  have  in  as  full 
a  manner,  either  by  action  or  otherwise,  and  that  in  their  own  name."  That  is  an 
express  decision,  therefore,  that  a  chose  in  action  which  belonged  to  the  wife  dum  sola 
is  assignable  by  the  commissioners  under  her  husband's  bankruptcy,  although  not  in 
fact  reduced  into  possession  by  the  husband  before  the  bankruptcy.  And  that  case 
was  cited  and  sanctioned  since  the  stat.  G  Geo.  4,  c.  16,  in  Michell  v.  Hughes  (6  Bing. 
689  ;  4  M.  &  P.  577),  where  it  was  held  that  a  right  by  husband  and  wife,  in  right  of 
the  wife,  to,  bring  a  writ  of  entry  sur  abatement,  passed  by  the  assignment  on  his 
bankruptcy  to  his  assignees. 

Secondl}',  the  plea  of  set-ott'  is  bad.  The  debt  for  which  this  action  is  brought 
was  the  debt  of  the  wife,  and  would  [47]  have  survived  to  her  on  the  death  of  the 
husband.  It  was  not  absolutely  the  debt  of  the  husband  at  the  time  of  his  bankruptcy, 
but  only,  as  is  said  by  Lord  Ellenborough,  in  Bumsey  v.  George  (1  M.  &  Sehv.  176), 
"potentially  so,  i.e.  provided  he  reduce  it  into  possession  during  the  coverture."  It 
was  therefore  held  in  that  case,  that  the  husband  alone  could  not  be  the  petitioning 
creditor  to  support  a  commission  of  bankruptcy,  in  respect  of  a  debt  composed  partly 
of  money  due  to  him  in  his  own  right,  and  partly  of  money  due  to  his  wife  dum  sola. 
In  Exjiartf;  Bhgden  (2  Rose,  149),  it  was  decided  that  a  debt  due  to  the  wife  alone 
dum  sola  cannot  be  set  off  by  the  husband.  If  there  had  been  no  bankruptcy,  and 
the  husband  had  sued  (as  he  must,  the  note  not  being  negotiable)  in  his  own  and  his 
wife's  name,  this  set-off  could  not  have  been  taken  advantage  of.  In  Bunongh  v. 
Moss  (10  B.  &  C.  558),  where  the  action  was  brought  by  the  husband  alone,  on  a 
promissory  note  given  to  the  wife  after  the  marriage,  it  was  held  that  the  defendant 
could  not  set  oft'  a  debt  due  from  the  wife  dum  sola. 

Peacock,  contra.  The  plea  undoubtedly  cannot  be  supported,  unless,  looking  at 
the  allegations  in  the  declaration  and  in  the  plea,  the  Court  shall  think  that  this  note 
must  be  taken  to  have  been  reduced  into  possession  by  the  husband.  But  the  same 
authorities  which  shew  the  plea  to  be  bad,  shew  also  that  the  action  cannot  be 
maintained  by  the  assignees  alone.  The  cases  cited  on  the  other  side  are  distinguish- 
aV)le  froni  the  present  in  this  respect,  that  this  is  an  action  brought  upon  a  contract 
entered  into  by  the  wife  before  the  coverture.  In  Burrough  v.  Moss  the  husband  had 
an  election  to  sue  in  his  own  name  or  not.  The  cases  on  this  subject  were  reviewed 
in  Gaters  v.  Madeley  (6  M.  &  W.  423),  where  it  was  held  that  a  promissory  note  was 
nothing  more  than  a  [48]  chose  in  action,  and  when  given  to  a  married  woman, 
survives  to  her,  unless  the  husband  elect  to  take  it.  The  question  then  is,  what  is 
the  efl'ect  of  the  husband's  bankruptcy  upon  the  wife's  choses  in  action  1  Michell  v. 
Hughes  related  to  the  real  property  of  the  wife,  in  which  the  husband  takes  in  right 
of  the  wife  a  freehold  interest,  which  passed  to  his  assignees.  Miles  v.  Williams  was 
an  action  against  the  husband  and  wife,  and  no  question  arose  who  was  to  sue  for  the 
debt  after  the  husband's  bankruptcy.  Now,  the  right  to  the  wife's  debt  passes  to  the 
assignees  only  in  the  same  way  as  to  the  husband,  and  they  ought  therefore  to  bring 
the  action  in  the  names  of  the  husband  and  wife.  Bumsey  v.  George  is  an  express 
authority  that  in  such  a  case  as  this  it  is  not  the  debt  of  the  husband.  No  doubt,  the 
nght  which  the  husband  has  in  the  wife's  chose  in  action  is  part  of  his  personal 
estate;  that  is,  his  right  to  reduce  it  into  possession  in  their  joint  names.  In 
Mitjord  V  Milford  (9  Ves.  87),  Sir  William  Grant  points  out  the  distinction  between 
a  particular  assignment  by  the  husband,  for  valuable  consideration,  of  the  wife's  chose 
in  action,  and  an  assignment  by  operation  of  law,  as  in  case  of  his  bankruptcv.  And 
m  Fierce  vThomely  (2  Sim.  167)  the  Vice-Chancellor  says  expressly :—"  If  the 
husband  of  the  wife  who  had  a  debt  due  to  her  dum  sola,  had  become  bankrupt,  the 
assignees  could  not  recover  payment  of  the  debt,  without  bringing  an  action  in  their 
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own  uanies  aud  the  name  of  the  wife  jointly  ;  for  by  the  commissioners'  assignment 
they  take  an  interest  in  the  debt,  in  the  same  manner  as  the  husband  had  it ;  and  if, 
after  proceeding  in  the  action,  and  before  execution  levied,  the  husljand  died,  at  law 
the  chose  in  action  would  survive  to  the  wife,  and  she  might  release  the  defendant  as 
a  co-plaintifi',  or  release  the  defendant  as  entitled  to  it  by  survivorship.  At  law,  the 
wife's  chose  in  action  could  only  be  recovered  in  an  action  in  which  she  was  made  a 
co-plaintitr  [49]  with  the  husband,  or  with  his  assignees  in  case  he  became  bankrupt." 
The  bankruptcy  of  the  husband  cannot  have  the  effect  of  rendering  the  defendant 
liable  to  two  actions.  If  the  husband  and  wife  had  sued  before  the  bankruptcy,  the 
defendant  certainly  might  have  set  ofi'  a  debt  due  from  the  wife  dum  sola ;  but  if  this 
note  pass  to  the  assignees  as  a  debt  due  to  the  husband,  the  defendant  is  deprived  of 
that  set-otf,  unless  the  wife  be  joined  with  the  assignees  in  the  action,  or  they  are 
bound  to  sue  in  the  names  of  the  husband  and  wife.  Their  right  of  suing  in  their 
own  names  extends  only  to  debts  due  to  the  husband  in  his  own  right :  in  that  case 
no  hardship  is  imposed  upon  the  defendant. 

Erie,  in  reply.  The  action  is  well  brought  in  the  names  of  the  assignees  alone. 
The  G3rd  section  of  the  bankrupt  act  says  expressly,  that  the  assignees  shall  have 
"like  I'emedj'  to  recover  the  .same  [i.e.  the  debts  due  to  the  bankrupt]  in  their  own 
names,"  as  he  might  have  had  if  he  had  not  been  adjudged  bankrupt.  Here  it  was 
in  the  bankrupt's  absolute  control  to  sue  this  defendant  on  the  note  ;  although  for 
eonfoimity's  sake  the  wife  is  joined  with  him  in  the  action,  she  has  no  control  or 
option  in  respect  of  it.  Whatever  the  bankrupt  himself  might  have  made  valuable 
as  a  part  of  his  estate,  the  assignees  have  a  right  under  the  statute  to  recover.  The 
right  to  sue  for  a  debt  due  to  the  wife  is  a  right  vested  in  the  husband  alone,  and 
that  right  passes  by  the  assignment  to  the  assignees  alone. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Lord  Abinger,  C.  B.  In  this  case  the  judgment  of  the  Court  will  be  for  the 
plaintifi's.  We  think  the  case  cited  by  Mr.  Erie  from  Peere  Williams,  of  Milex  v. 
JVilliams,  is  [50]  in  point,  and  is  decisive  of  the  present.  Lord  Macclesfield,  then 
Lord  Chief  Justice  of  the  King's  Bench,  decided  in  that  case,  according  to  the  report, 
that  for  a  chose  in  action  which  belonged  to  the  wife  of  a  man  before  her  marriage, 
an  action  might  be  maintained  by  the  assignees  of  the  husband,  who  had  become 
bankrupt ;  that  the  assignment  was  an  absolute  transfer,  which  enabled  the  assignees 
to  institute  a  suit  to  reduce  it  into  possession,  without  the  concurrence  of  the  wife. 
No  doubt,  if  the  interest  of  the  wife  is  not  extinguished  by  the  assignment  to  the 
assignees  of  this  chose  in  action  (which  is  a  promissory  note  given  to  the  wife 
before  her  coverture),  it  will  follow  that  some  .sort  of  remedy  remains  to  her.  If  her 
husband  should  die  before  the  assignees  have  recovered  the  amount  of  the  note  by 
judgment  and  execution,  the  question  will  then  be  open,  what  remedy  the  wife  has  : 
in  the  meantime,  the  case  cited  is  a  precise  authority  that  the  assignees  are  entitled 
to  enforce  the  recovery  of  this  chose  in  action  in  their  own  names.  And  if  they  can 
sue  in  their  own  names,  it  is  clear  that  a  set-oil'  cannot  be  enforced  against  them  for 
any  claim  in  respect  of  a  debt  due  from  the  husband.  That  has  been  settled  in 
several  cases,  and  indeed  was  not  disputed  on  the  argument.  The  judgment  must 
therefore  be  for  the  plaintiffs. 
Judgment  for  the  plaintiffs. 

[51]  Cocks  and  Other.'^  v.  Brewer  and  Wife.  Exch.  of  Pleas.  Jan.  19,  184.3. — 
In  an  action  of  debt  on  a  judgment  brought  against  L.  B.  and  E.  his  wife,  the 
declaration  alleged  that  the  plaintiff,  on  &c.,  recovered  judgment  against  the  said 
E.  by  the  name  of  E.  R.,  in  an  action  on  promises,  which  promises  were  made  by 
her  the  said  E.  whilst  she  was  .sole  and  unmarried.  Plea,  non  tiel  record.  On 
the  judgment  being  produced  in  Court,  it  appeared  to  have  been  recovered  against 
E.  R.  and  others  : — Held,  this  having  been  objected  to  on  the  ground  of  variance, 
that  such  objection  was  invalid  ;  and  that  the  objection,  if  any,  should  have 
been  taken  by  plea  in  abatement. 

[S.  C.  2  Dowl.  (N.  S.)  759  ;  12  L.  J.  Ex.  22-5  ;  7  Jur.  218.] 

Debt  on  a  judgment  against   Llewelyn   Brewer  and  Elizabeth  his   wife.     The 
declaration  stated  that  whereas  the  plaintiffs  theretofore,  to  wit,  on  the  31st  May,  1842, 


712  COCKS   ?).  BREWER  UM.  &W.52. 

hail  recovered,  by  the  consideration  and  judgment  of  the  said  Court  of  Exchequer, 
against  the  said  Elizabeth,  by  the  name  of  Elizabeth  Rogers,  in  an  action  on  promises, 
lo.'iil.  9s.  (id.,  which  said  promises  were  so  made  by  the  said  Elizabeth  when  she  was 
sole  and  unmarried. 

I'lea,  nul  tiel  record,  which  was  traversed  by  the  replication. 

The  plaintiffs  having  given  notice  of  producing  the  record  and  applying  for  the 
judgment,  and  the  record  being  ])roduced  accordingly,  it  appeared  that  the  original 
action  had  been  brought  and  the  judgment  recovered  against  Elizabeth  Rogers  and 
several  other  persons  who  were  defendants  with  her. 

Whatelcy,  on  the  part  of  the  defendants,  contended  that  they  were  entitled  to 
judgment,  on  the  ground  that,  the  action  having  been  brought  not  against  Elizabeth 
Rogers  alone,  but  against  her  and  several  other  persons,  there  was  a  fatal  variance 
between  the  record  declared  on  and  the  one  produced.  The  plaintiffs,  in  pleading 
this  judgment,  should  have  .stated  it  to  have  been  obtained  against  Elizabeth  Rogers 
and  others.  The  rule  is  thus  laid  down  in  Com.  Dig.,  "Record,"  (C.) :  "If  a  man 
pleails  nul  tiel  record,  and  there  be  a  material  variance  between  the  record  itself  and 
the  lecord  pleaded,  it  will  be  a  failure  of  the  record."  And  these  instances  are  given  : 
"If  the  name  of  any  party,  his  abode,  or  addition  varies,"  "or  there  are  more  or  fewer 
persons  parties."  [Pai'ke,  B.  The  question  is  whether  the  defendants  ought  not  to 
have  pleaded  in  abatement.]  The  distinction  is,  where  the  [52]  record  is  set  out  as 
mere  matter  of  inducement,  in  which  case  less  particularity  is  required,  and  where  it 
is  the  foundation  of  the  action,  in  which  case  there  must  be  an  averment  of  prout 
patet  per  recordum,  and  then  it  is  matter  of  substance,  and  a  variance  is  fatal.  In 
£ii.tlall  V.  Straton  (1  H.  Bl.  49),  the  declaration  stated  that,  in  Trinity  Term  1787, 
the  plaintiff  recovered  by  a  judgment  in  B.  R.  -1:21.  Is.  for  his  costs  in  the  defence  of 
an  action  brought  by  the  defendant  against  him  the  said  plaintiff  in  that  Court.  Plea, 
nul  tiel  record.  The  indictment,  when  read,  appeared  to  be  of  Easter  Term,  and  to 
ha\'e  been  recovered  in  an  action  brought  by  the  defendant  against  the  plaintiff  and 
one  Avarne ;  and  on  both  these  grounds,  but  chiefly  on  the  last,  the  Court  gave 
judgment  for  the  defendant.  [Parke,  B.  That  case  is  not  in  point.  There  there 
wa.s  a  substantial  variance  ;  the  costs  were  adjudged  to  the  jjlaintifl'  and  Avarne,  and 
there  was  a  debt  due  to  both,  which  was  a  clear  misdescription.  Lord  Abinger,  C.  B. 
In  that  case  there  was  a  joint  debt.  Alderson,  B.  In  this  case  there  is  a  judgment 
by  the  same  plaintiffs  against  the  same  defendant,  only  it  is  against  others  also.]  The 
authorities  shew  that  the  record,  being  the  foundation  of  the  action,  must  correspond 
with  the  statement  in  the  declaration.  He  cited  Feiv  v.  Backhouse  (8  Ad.  &  Ell.  789  ; 
1  Per.  &  I).  34),  Bevan  v.  Jones  (4  B.  &  Cr.  403),  .Shehlo7i  v.  WhUta'ker  (4  B.  &  Cr.  657). 
Stoddart  v.  Palmer  (3  B.  &  C.  2)  shews  the  distinction,  that  where  the  allegation  is 
matter  of  description  only,  and  not  the  foundation  of  the  action,  but  mere  inducement 
to  it,  there  it  is  no  variance. 

E.  V.  Williams,  contra.  The  objection  here  is,  that  there  is  a  variance  between 
the  sUtement  of  the  judgment  in  the  declaration  and  the  record  produced  ;  but  there 
is  no  variance.  As  to  the  distinction  between  a  declaration  [53]  setting  out  a  record 
with  a  prout  patet  or  not,  that  seems  to  be  abandoned,  for  although  Lord  EUenborough, 
in  Purcell  v.  Macnamam  (9  East,  161),  intimated  an  opinion  that  if  there  had  been 
such  an  averment,  it  might  have  been  considered  as  descriptive  of  the  record,  and 
that  the  variance  would  have  been  fatal ;  the  Court  in  giving  judgment  in  Stoddart  v. 
Falmur,  overrule  that  opinion  and  state  it  not  to  be  a'correct  one,  and  that  "it  is  an 
unnecessary  allegation,  and  may  be  rejected  as  surplusage  ;  and  if  it  can  be  altogether 
struck  out  of  the  declaration  without  injuring  the  plaintiff's  cause  of  action,  the  proof 
necessary  to  support  such  an  allegation  (when  material)  need  not  be  given."  There- 
fore it  makes  no  difference  whether  there  be  an  averment  of  prout  patet  per  recordum 
or  not ;  and  the  real  question  is,  whether  a  contract  alleged  to  have  been  made  by  a 
defendant,  or  a  judgment  recovered  against  him,  is  the  iess  his  contract  or  the  less  a 
judgment  agamst  him,  because  either  the  contract  was  made  by  him  jointly  with 
otheis,  or  the  judgment  was  recovered  against  him  and  others.  [Parke,  B.  A  scire 
facias  on  a  recognizance  must  be  against  all  the  parties,  or  it  is  demurrable  unless  it 
shew  why  the  others  are  not  sued,  as  for  instance,  that  they  are  dead,  or  the  like.] 
Yes,  so  It  IS  in  an  action  on  a  judgment,  the  action  must  be  brought  against  all,  or 
It  is  subject  to  a  plea  in  abatement.  [Parke,  B.  In  Bex  v.  You7ig^(2  Anstr.  448),  it 
was  held  that  a  sci.  fa.  having  been  issued  against  two  defendants  on  a  joint  and 
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several  recognizance  of  four  persons,  the  declaration  was  bad,  and  might  be  taken 
advantage  of  without  a  plea  in  abatement.  Would  not  that  equally  apply  to  an  action 
on  a  judgment?]  Yes,  if  it  appeared  by  the  declaration  that  there  were  other  parties 
against  whom  the  judgment  was  obtained  who  are  alive,  the  declaration  would  l>e 
demurrable.  HastaU  v.  Straion  is  distinguishable,  and  there  the  Court  [54]  gave  leave 
to  amend  by  inserting  the  name  of  the  other  party.  And  at  the  time  that  case  was 
decided,  the  Courts  would  have  treated  a  non-joinder  as  a  ground  of  variance,  and 
would  have  set  aside  the  proceedings ;  but  in  S}ialding  v.  Mure  (6  T.  R.  363),  the 
Court  held  they  could  not  set  aside  the  proceedings  on  the  ground  of  variance. 
In  the  note  to  Cabell  v.  Vauglmn  (1  Wms.  Saund.  291)  it  is  said,  "Generally  speaking, 
all  joint  obligors  or  contractors  ought  to  be  made  defendants,  and  the  plaintiff"  may 
be  compelled  to  join  them  all,  if  the  advantage  be  taken  of  the  omission  in  due  time 
and  by  a  proper  plea."  And  it  is  stated  to  be  now  "settled,  that  in  all  cases  of  a 
joint  obligation  or  deed  &c.,  if  one  only  be  sued,  he  must  plead  the  matter  in  abate- 
ment, and  cannot  take  advantage  of  it  afterwards  upon  any  other  plea,  or  in  arrest 
of  judgment,  or  give  it  in  evidence."  And  in  Rice  v.  Shiite  (5  Burr.  2611),  it  was  held 
that  a"  plaintiff  was  improperly  nonsuited  who  had  brought  his  action  against  one 
partner  but  had  omitted  to  join  another.  So  in  Broadhent  v.  Ledioard  (11  Ad.  &  Ell. 
209  ;  3  Per.  &  D.  45),  it  was  held  that  in  detinue,  upon  issue  joined  upon  a  plea 
denying  property  in  the  plaintiff',  it  was  no  defence  that  there  were  other  persons, 
co-tenants  with  the  plaintiff,  who  were  not  joined  in  the  action.  There  it  was  urged 
in  argument,  that  the  reason  why  all  the  parties  to  a  contract  must  be  joined  is  to 
avoid  a  variance  :  but  Patteson,  J.,  in  answer  says  :  "  That  is  an  untenable  ground,  for 
then  it  would  be  a  variance  if  all  persons  who  ought  to  be  co-defendants  were  not 
joined."  And  he  says  at  the  conclusion  of  the  case  :  "  The  rule  as  to  the  consequence 
of  the  non-joinder  of  parties  as  plaintiffs  in  actions  founded  upon  contract  is  not  satis- 
factory in  principle,  and  ought  not  to  be  extended."  The  reason  why  it  is  fatal  not 
to  join  a  party  plaintiff  is  on  a  ground  totally  distinct  from  the  ground  of  variance,  as 
it  is  put  in  Rustall  v.  Straion  [55]  and  Spalding  v.  Mure ;  viz.  because  the  plaintifi'  must 
be  presumed  to  know  his  own  partners  who  joined  him  in  the  contract,  although  he 
might  not  know  the  names  of  all  who  were  co-contractors  with  the  defendant.  The 
doctrine  laid  down  in  Spalding  v.  Mure,  that  "  under  a  count  for  money  had  and 
received  by  three  defendants  to  the  use  of  the  plaintiffs,  the  latter  could  not  give 
evidence  of  money  had  and  received  by  the  three  defendants  and  a  fourth,"  was  over- 
ruled in  Richards  v.  Heather  (1  B.  &  Aid.  29),  which  was  confirmed  by  Mountstephen  v. 
Brooke  (id.  224).  And  in  the  latter  case,  where  the  declaration  stated  the  bill  of 
exchange  to  be  drawn  upon  and  accepted  by  three  persons,  and  it  was  proved  to  have 
been  drawn  upon  and  accepted  by  the  three  jointly  with  a  fourth,  it  was  held  to  be 
no  variance.  Therefore,  if  a  bill  accepted  by  three  may  be  treated  as  a  bill  accepted 
by  one,  so  a  bond  executed  by  three  may  be  treated  as  the  bond  of  one.  So  here, 
although  the  judgment  is  the  foundation  of  the  action,  and  it  is  joint  to  that  extent, 
the  defendants  may  by  pleading  in  abatement  compel  the  plaintiffs  to  sue  the  others. 
If  the  plaintiff  sues  onlv  one  out  of  several  defendants,  the  action  may  be  defeated 
by  a  plea  in  abatement.  [Parke,  B.  Could  the  defendant  have  pleaded  this  in  abate- 
ment? When  several  persons  enter  into  a  recognizance,  a  declaration  against  some  of 
them  is  demurrable,  unless  it  shews  why  the  others  are  not  sued,  as  from  their  being 
dead  or  the  like ;  and  that  is  because  a  sci.  fa.  being  founded  on  a  record,  the 
declaration  ought  to  set  forth  the  cause  of  variance  from  it.  Besides  the  case  of  Rex 
V.  Young  I  before  referred  to,  there  is  the  case  of  Blackwell  v.  Ashton  (Aleyn,  21), 
where  this  distinction  was  taken.  That  was  the  case  of  a  sci.  fa.  against  three  bailees, 
brought  upon  a  recognizance  acknowledged  by  them  and  the  principal  jointly  and 
severally  ;  and  upon  demurrer,  it  was  held  that  the  writ  abated,  be-[56]-cause  this 
being  founded  upon  a  record,  the  plaintiff  ought  to  shew  forth  the  cause  of  the  variance 
from  the  record,  as  that  one  was  dead  :  but  if  an  action  be  brought  upon  bond  in  the 
like  case,  there  the  defendants  ought  to  shew  that  it  was  made  by  them  and  others  in 
full  life,  not  named  in  the  writ,  because  the  Court  shall  not  intend  that  the  bond  was 
sealed  and  delivered  by  all  that  are  named  in  it ;  and  therefore  the  defendant  cannot 
demur.  Is  this  case  distinguishable  from  those?]  Yes,  they  stand  on  a  totally 
different  ground.  A  sci.  fa.,  although  for  some  purposes  considered  in  the  light  of  an 
action,  is  also  a  continuation  of  the  original  action,  and  is  a  species  of  execution,  which 
should  strictly  follow  the  judgment  on  which  it  is  founded.     It  is  submitted,  that  it 

Ex.  Div.  VIII  —23* 
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is  no  variance  that  a  judgment  obtained  against  A.,  B.,  and  C,  be  stated  as  a  judgment 
recovered  against  A.  only,  because  if  it  is  a  judgment  against  the  three,  it  is  equally  a 
judgment  against  one. 

Whatelev,  in  reply.  This  is  a  fatal  variance ;  and  the  mode  here  adopted  is  the 
proper  mode  of  taking  the  objection,  and  the  defendants  are  not  bound  to  plead  in 
abatement.     He  relied  upon  Puistall  v.  Straton. 

Cur.  adv.  vult. 

Lord  Abixgur,  C.  B.  My  Brother  Parke  entertained  some  doubts  whether  this 
ease  was  not  governed  by  authorities  relating  to  proceedings  by  sei.  fa.  on  recognizances. 
But  after  looking  into  the  cases,  he  is  satisfied  :  and  the  Court  are  now  unanimous  in 
thinking  that  the  distinction  taken  by  Mr.  Williams  in  argument  is  well  founded  ; 
viz.  that  the  sci.  fa.  is  a  quasi  continuation  of  a  matter  of  record,  in  order  to  have 
execution  thereon.  But  an  action  of  debt  on  a  judgment,  being  founded  on  the 
consequent  duty,  is  not  to  be  diftered  in  prin-[57]-ciple  from  the  ordinary  case  of  an 
action  of  debt  against  one  of  several  joint-contractors ;  to  which  an  objection  cannot 
be  taken  on  the  ground  of  variance,  but  only,  if  at  all,  by  way  of  plea  in  abatement. 
Judgment,  therefore,  must  be  entered  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

Fowler  v.  James  Churchill  and  Elizabeth  Churchill.  Exch.  of  Pleas.  Jan. 
27,  1843. — Where  a  testator  by  his  will  directed  that  certain  stock  should  stand 
in  the  names  of  his  executors,  and  the  dividends  should  be  paid  to  G.  C.  during 
his  life,  and  on  his  death  to  E.  C,  his  widow,  "  she  to  lay  it  out  for  the  good  of  his 
children,"  and  that  when  the  youngest  child  should  come  of  age,  the  fund  should 
be  sold  out  and  divided  amongst  the  children  : — Held,  in  an  action  in  which  E.  C. 
(after  the  death  of  G.  C.)  was  a  defendant,  that  an  order  might  be  made  under 
the  Stat.  1  &  2  Vict.  c.  110,  ss.  14  and  15,  for  charging  "  so  much  of  the  dividends 
as  were  payable  to  E.  C.  for  her  own  use  and  benefit." 

[S.  C.  2  Dowl.  (N.  S.)  562  ;  12  L.  J.  Ex.  230 ;  7  Jur.  156.  Eeferred  to.  South  Western 
Loan  Company  v.  Robertson,  1881,  8  Q.  B.  D.  20.     See  further,  p.  323,  post.] 

The  plaintiff  having  proceeded  to  judgment  in  this  action,  Parke,  B.,  on  the  6th 
December,  1842,  made  the  following  order  for  charging  certain  dividends  of  stock 
payable  to  the  defendant,  Elizabeth  Churchill,  under  the  stat.  1  &  2  Vict.  c.  110, 
ss.  14  and  15  :  "I  do  order,  that  unless  cause  be  shewn  to  the  contrary  before  a  Judge 
at  Chambers,  within  a  month  from  the  date  hereof,  by  the  defendant  Elizabeth 
Churchill,  her  attorney  or  agent,  the  dividends  due  and  to  accrue  due  upon  the  sum 
of  £5000  New  3i  per  centum  Bank  Annuities,  now  standing  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  in  the  name"  of  William  Churchill, 
together  with  George  Churchill  deceased,  in  trust  for  her  the  said  defendant  Elizabeth 
Churchill,  shall  stand  charged  with  the  payment  of  the  sum  of  2131.  10s.,  being  the 
sum  remaining  due  on  the  judgment  recovered  in  this  action,  with  interest  thereon, 
pursuant  to  the  statute  in  such  case  made  and  provided  ;  and  I  do  further  order,  that 
in  the  mean  time,  and  until  this  order  be  made  absolute,  or  discharged,  the  said  sum 
of  £5000  New  3i  per  centum  Bank  Annuities  shall  stand  charged  with  the  payment 
to  the  said  plaintiff  of  the  said  sum  of  2131.  10s.  and  interest,  as  aforesaid;  and  I  do 
[58]  further  order,  that  a  copy  of  this  order  be  served  (if  possible)  on  the  defendant 
Elizabeth  Churchill." 

Against  this  order  cause  was  shewn  at  Chambers  before  Eolfe,  B.,  on  the  12th  of 
January ;  when  it  appeared  that  the  defendant  claimed  the  stock  under  the  will  of 
James  Churchill,  deceased,  whereby  he  bequeathed  as  follows  : — 

"  I  give  and  bequeath  to  my  brother  George  Churchill,  for  his  natural  life,  the 
interest  or  dividend  from  £5000  New  3i  per  cent,  government  stock,  which  now  pays 
a  dividend  at  the  Bank  of  England  of  £175  ;  this  said  dividend,  or  anv  other  dividend 
that  government  may  pay,  shall  be  paid  to  him  half  yearly,  if  con\'enient,  for  and 
dunng  his  natural  life  ;  he  shall  never  sell  or  part  with  this  said  interest  or  dividend 
in  any  way  whatsoever  during  his  lifetime,  until  it  has  become  due;  and  if  he  the 
said  G.  C.  should  die  or  become  a  bankrupt,  then  the  said  dividend  shall  be  paid  to 
his  wife,  if  she  shall  be  then  living,  for  her  life,  she  to  lay  it  out  for  the  good  of  his 
children ;  but  if  she  should  be  the  longest  liver,  and  get  married  again,  then  she  shall 
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have  nothing  more  to  do  with  the  money  ;  the  executor  or  executors  shall  then  have 
full  control  over  the  money,  and  shall  lay  it  out  as  they  shall  think  best,  for  such  of 
the  children  as  remain  under  age ;  and  when  the  youngest  child  becomes  of  the  age  of 
twenty-one  years,  then  this  said  £5000  stock  shall  be  sold,  and  the  money  shall  then 
be  equally  divided  between  such  of  the  said  G.  C.'s  children  that  shall  be  then  living, 
equally  share  and  share  alike ;  no  one  of  the  said  children  shall  be  allowed,  or  shall 
ever  sell  or  part  with  his  or  her  share  or  interest  in  this  said  money,  until  it  shall  l)e 
divided ;  if,  on  proof  of  any  one  or  more  of  them  having  done  so,  then  his  or  her  share 
will  from  that  time  become  the  property  of  the  other  children  ;  and  when  the  said 
stock  shall  be  sold,  his  or  her  share  shall  be  divided  between  those  other  children  that 
shall  not  have  sold.  This  said  stock  to  stand  in  the  names  of  my  executors,  and  if 
the  government  shall  [59]  reduce  this  said  interest,  then  it  must  stand  in  the  reduced 
stock." 

George  Churchill,  the  legatee,  had  died,  leaving  the  defendant  Elizabeth  Churchill 
his  widow,  and  two  children,  one  of  whom  is  a  minor.  The  following  order  was  made 
on  the  hearing  by  Rolfe,  B.  : — "  I  do  order,  that  so  much  of  the  dividends  only  as  is 
payable  to  Elizabeth  Churchill  for  her  sole  use  and  benetit,  ai-isiug  from  and  accruing 
due  upon  the  sum  of  £5000  New  3i  per  cent.  Bank  Annuities,  now  standing  in  the 
books  of  the  governor  and  company  of  the  Bank  of  England,  in  the  name  of  William 
Churchill,  together  with  George  Churchill  deceased,  in  trust  for  the  defendant 
Elizabeth  Churchill,  shall  stand  charged  with  the  payment  of  the  sum  of  2131.  10s., 
being  the  sum  remaining  due  on  the  judgment  recovered  in  this  action,  with  interest 
thereon,  pursuant  to  the  statute." 

On  a  former  day  in  this  term,  Petersdortf  applied  to  the  Court  for  a  rule  to  shew 
cause  why  the  latter  order  should  not  be  rescinded  ;  when  the  Court  intimated  that 
it  might  be  questionable  whether  they  had  authority  to  interfere,  inasmuch  as  the 
Stat.  1  &  2  Vict.  c.  110,  ss.  14  and  15,  vests  the  power  of  charging  stock,  by  means 
of  such  an  order,  expressly  in  a  judge,  to  whom  it  gives  entire  discretion  in  the  matter, 
making  no  mention  of  any  appeal  to  the  Court.  The  learned  counsel  now  stated,  that 
he  had  found  two  cases  cited  in  Wilkinson  on  the  Public  Funds,  p.  344,  in  which 
considerable  doubt  appeared  to  have  been  entertained  on  this  point ;  and  in  Brown  v. 
Bamford  (9  M.  &  AV.  42),  it  was  expressly  held,  that  a  judge  at  Chambers  only  has 
original  jurisdiction  to  make  the  order.  [Alderson,  B.  But  that  case  also  laid  it 
down,  that  if  the  judge  has  made  an  order  absolute,  an  application  may  be  made  to 
the  Court  to  set  it  aside  ;  and  it  is  every  day's  practice  to  come  to  the  Court  in 
similar  cases.] 

[60]  Petersdorff  then  proceeded  to  contend,  that  under  the  statute  the  judge  had 
no  power  to  make  an  order,  unless  it  clearly  appeared  that  the  judgment  debtor  had 
a  specific  interest  in  the  fund  ;  the  words  being — "  any  government  stock,  &c.  standing 
in  his  name  in  his  own  right,  or  in  the  name  of  a  person  in  trust  for  him ; "  whereas 
here  the  defendant  was,  under  the  will,  a  mere  trustee  in  order  to  provide  for  the 
interests  of  the  testator's  children.  If  the  fund  were  chargeable  at  all,  it  must  be 
under  the  subsequent  statute  of  3  &  4  Vict.  c.  82  ;  but  this  order  could  operate  only 
under  the  1  &  2  Vict.  c.  llO.  [Lord  Abinger,  C.  B.  If  the  fuud  be  more  than 
sufficient  for  the  purpose  of  the  trust,  has  not  she  a  beneficial  interest  in  the  surplus'?] 
She  is  to  "lay  it  out" — i.e.  the  fund — "for  the  good  of  the  children  ;"  not  merely  to 
provide  a  maintenance  for  them  out  of  it.  At  least,  the  order  should  contain  some 
specific  definition  of  the  extent  to  which  the  fund  is  chargeable.  This  order  is  a 
conditional  charge  upon  the  whole,  and  will  have  the  effect  of  stopping  the  payment 
of  the  dividends.     The  legislature  never  meant  to  place  trustees  in  such  a  position. 

Alderson,  B.  The  effect  of  the  order  is  not  to  prevent  the  Bank  from  paying 
the  dividends  to  the  trustees ;  it  is  for  them,  afterwards,  to  exercise  a  discretion  as 
to  what  part  of  the  fund  they  will  pay  over,  without  considering  the  interests  of  the 
judgment  debtor.  If  they  have  any  doubt  as  to  the  extent  to  which  the  parties  are 
respectively  entitled  to  the  money,  they  may  apply  to  the  Court  of  Chancery.  Suppose 
the  debtor  had,  by  deed  of  assignment,  said—"  I  charge  all  my  dividends  with  this 
judgment,  with  notice  to  the  trustees  : " — This  order  has  no  further  effect. 

KOLFE,  B.  The  effect  of  the  order  is  not  to  restrain  a  transfer  of  the  dividends ; 
the  tiustees  may  continue  to  receive  them  notwithstanding.  They  may  indeed  say, 
that  [61]  it  is  too  doubtful  for  them  to  say  how  much  is  to  be  applied  to  the  one  and 
how  much  to  the  other  purpose,  and  therefore  that  they  will  not  act  without  the 
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authoritx-  of  the  Court  of  Chancei-y  :  and  it  appeared  to  me  that  the  object  was  to 
induce  iiie  to  make  an  order,  which  should  dispense  with  the  necessity  of  their  going 

into  eiiuitv. 

LoKi)  AniNiiEK,  C.  B.,  and  Parkk,  B.,  concurred. 
Kule  refused. 


Ede  r.  CoLLiNGKiDOE.  Exch.  of  Plcas.  Jan.  -27,  1843. — Where  a  capias  issues 
against  a  defendant,  under  the  1  &  2  Vict.  c.  110,  s.  4,  and  he  gives  a  bail-bond 
to  the  sheritl'  according  to  the  statute,  but  omits  to  perfect  bail  in  due  time 
according  to  the  piactice  of  the  Court,  the  Court  will,  on  his  afterwards  putting 
in  and  perfecting  bail,  sot  aside,  on  payment  of  costs,  proceedings  which  have  in 
the  meantime  been  commenced  upon  the  bail-bond. 

[S.  C.  2  Dowl.  (N.  S.)  764;  12  L.  J.  Ex.  247.] 

W.  H.  Watson  had  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  whj' 
the  proceedings  upon  the  bail-bond  given  by  the  defendant  in  this  cause,  under  the 
1  .V  2  Vict.  c.  110,  s.  4,  should  not  be  set  aside  on  payment  of  costs.  The  writ  of 
summons  was  issued  on  the  15th  November,  1842  ;  on  the  22nd,  the  defendant  was 
arrested  on  the  capias  issued  under  the  above  statute,  and  on  giving  the  bail-bond 
was  discharged  out  of  custody.  Having  failed  to  perfect  bail  in  due  time  according 
to  the  practice  of  the  Court,  the  plaintiff',  on  the  9th  of  December,  took  an  assignment 
of  the  bail-bond  from  the  sheriff,  and  on  the  12th  December  an  action  was  commenced 
thereon.  On  the  12th  January  bail  was  perfected.  The  plaintiff  had  not  proceeded 
with  the  original  action  after  the  issuing  of  the  capias.  The  affidavit  on  which  this 
rule  was  obtained  did  not  depose  to  merits. 

J.  Henderson  now  shewed  cause.  The  rule  of  practice,  as  laid  down  in  the  rule 
of  H.  T.  2  Will.  4,  is  still  applicable,  the  fourth  section  of  the  1  &  2  Vict.  c.  110, 
having  provided  that  all  the  proceedings  as  to  putting  in  and  per-[62]-fecting  bail  shall 
be  according  to  the  existing  pi'actice  of  the  Courts.  [Alderson,  B.  The  proceeding 
by  bailable  process  is  now  wholl}'  collateral,  whereas  before  the  statute,  until  the  party 
put  in  bail,  he  was  not  in  Court.  Lord  Abinger,  C.  B.  The  not  putting  in  special 
bail  does  not  now  delay  the  plaintiff'  at  all ;  he  may  go  on  with  the  original  action  not- 
withstanding. The  object  is  only  to  obtain  security  in  case  the  defendant  goes  abroad  : 
that  security  is  obtained,  if  he  renders  or  puts  in  special  bail.]  Here  the  plaintiff'  has 
not  proceeded  with  the  original  action.  [Parke,  B.  Then  he  should  be  put  in  the 
same  position  :  because,  having  a  right  of  action  on  the  forfeiture  of  the  bail-bond, 
is  he  to  go  to  the  expense  of  proceeding  in  the  original  action,  upon  the  chance  of  the 
defendant  coming  and  putting  in  bail  on  some  future  day?]  No  terms  which  the 
Court  can  now  impose  can  put  the  plaintiff  in  the  same  position  as  if  there  had  been 
no  laches  on  the  part  of  the  defendant.  If  he  had  gone  on  with  the  original  action, 
it  might  have  been  said  he  was  multiplying  costs :  he  had  the  choice  of  two  remedies 
given  him  by  the  law,  and  chose  that  which  appeared  the  most  effectual. 

Parke,  B.  It  should  be  understood  in  future,  that  the  taking  an  assignment  of 
the  bail-bond  does  not  att'ect  the  right  of  the  plaintiff  to  proceed  in  the  original  action  : 
therefore,  if  the  attorney  wi,shes  to  avoid  delay,  he  must  go  on  with  the  original  action 
promptly  to  judgment,  notwithstanding  the  assignment  of  the  bail-bond. 

The  rest  of  the  Court  concurring, 

liule  absolute  on  payment  of  costs  ;  the  defendant  to  plead  issuably,  and  take  short 
notice  of  trial. (r;) 


[63]  Steward,  Public  Officer,  &c.  v.  Dunn,  Public  Officer,  &c.  Exch.  of  Pleas. 
Jan.  27,  1^43. — In  an  action  against  the  public  officer  of  a  banking  co-partnership, 
the  Court  disallowed  a  plea  of  the  defendant's   bankruptcy,  on    the  plaintiff's 


(a)  See  Bctin  v.  Smyth,  1  G.  &  D.  284 ;  Hegina  v.  Sheriff  of  Montgomeryshire,  9  M. 


&  W.  448 


nM.&W.64.  STEWARD   V.  DUNN  717 

undertaking  not  to  sue  out  execution  personally  against  the  defendant,  his  lands, 
or  goods. 

[S.  C.  2  Dowl.  (N.  S.)  742  ;  12  L.  J.  Ex.  213;  7  Jur.  178.     See  further, 

12  M.  &  W.  655.] 

This  was  an  action  of  debt,  brought  by  the  "  East  of  England  Bank  "  in  the  name 
of  their  public  officer,  against  the  Southern  District  Banking  Company,  sued  in  the 
name  of  one  of  their  public  officers,  who  was  also  a  shareholder  in  the  Company.  The 
declaration  contained  counts  for  money  lent,  money  paid,  money  had  and  received, 
interest,  work  and  labour  and  attendance,  and  money  due  on  an  account  stated. 
Rolfe,  B.,  made  an  order  allowing  the  defendant  to  plead  the  following  pleas  : — First, 
numiuam  indebitatus  ;  secondly,  payment ;  thirdly,  a  set-off;  fourthly,  that  the  plaintiff 
was  not  public  officer  as  alleged  in  the  declaration  ;  fifthly,  that  the  defendant  was 
not  public  officer  as  alleged  ;  sixthly,  that  there  was  no  such  co-partnership  as  that 
secondly  mentioned  in  the  declaration  ;  seventhly,  that  the  co-partnership  secondly 
mentioned  did  not  carry  on  business  as  therein  alleged ;  and  lastly,  a  judgment 
recovered.  The  learned  Judge  also  directed  a  stay  of  proceedings,  in  order  to  give 
the  defendant  an  opportunity  of  applying  to  the  Court  for  leave  to  amend  the  order, 
by  adding  a  plea  of  the  defendant's  bankruptcy. 

Kelly  having  obtained  a  rule  nisi  accordingly, 

Erie  and  Butt  now  shewed  cause.  The  proposed  plea  ought  not  to  be  allowed  ; 
for  the  bankruptcy  of  the  defendant  in  his  private  capacity  can  be  nodefence  to  an  action 
against  him,  when  sued  as  the  public  officer  of  the  company.  IFood  v.  Marston  (7  Dowl. 
P.  C.  865)  (where  a  similar  plea  had  been  pleaded,  and  an  application  was  made  to 
strike  it  out)  is  precisely  in  point.  Lord  Abinger,  C.  B.,  who  delivered  the  judgment 
of  the  Court,  there  said — "  The  pleas  [64]  may  be  struck  out,  if  the  plaintiff  will  under- 
take, on  obtaining  a  judgment  against  the  defendant,  not  to  take  out  execution  against 
him  or  his  individual  estate,  but  against  the  members  of  the  company  only."  The 
same  arrangement  was  offered  before  the  learned  Judge  in  the  present  case.  By  the 
7  Geo.  4,  c.  46,  s.  12,  judgments  obtained  against  the  public  officer  of  a  banking 
co-partnership  are  to  operate  against  the  property  of  the  co-partnership,  and  of  every 
member  thereof ;  and  it  is  provided,  "  that  the  bankruptcy,  insolvency,  or  stopping 
payment  of  any  such  public  officer  for  the  time  being  of  such  co-partnership,  in  his 
individual  character  or  capacity,  shall  not  be  nor  be  construed  to  be  the  bankruptcy, 
insolvency,  or  stopping  payment  of  such  co-partnership."  It  maybe  said  on  the  other 
side,  that  inasmuch  as,  in  the  event  of  the  defendant's  becoming  hereafter  entitled  to 
landed  property,  the  judgment  would  be  a  charge  upon  the  land,  he  is  therefore 
entitled  to  plead  his  bankruptcy,  and  is  not  bound  to  accept  the  undertaking  ofl'ered. 
But  that  is  not  so,  for  this  is  an  action  brought  against  him,  not  in  his  individual 
character,  but  as  public  officer ;  and  that  by  compulsion,  since  it  is  now  established 
that  the  creditors  cannot  proceed  against  the  individual  members  of  the  co-partnership, 
but  must  sue  the  public  officer  :  Steward  v.  Greaoes  (10  M.  &  W.  711).  The  plea  of 
bankruptcy  would  be  a  plea  alleging  as  a  defence  to  the  whole  action  that  which  clearly 
does  not  constitute  any  defence  to  the  whole  action.  If,  however,  the  defendant  is 
desirous  of  having  the  validity  of  the  plea  hereafter  considered  on  demurrer,  he  ought 
to  plead  it  alone.  But  this  being  an  action  against  several  persons,  how  can  a  plea  of 
the  bankruptcy  of  one  possibly  be  any  answer?  The  Court  will  therefore,  in  the 
exercise  of  their  discretion,  disallow  this  plea,  at  all  events  on  the  terms  ottered  by 
the  plaintif}'. 

[65]  Kelly  and  Ogle,  contra.  fFood  v.  Marston  is  no  authority  against  the 
defendant.  The  Court,  in  that  case,  merely  threw  out  a  suggestion  that  the  plea  should 
be  abandoned  on  the  plaintiff's  undertaking  not  to  sue  out  execution  against  the 
defendant ;  that  suggestion  was  adopted,  and  the  plea  was  struck  out  by  arrangement 
between  the  parties,  and  not  under  any  judgment  of  the  Court.  Bankruptcy  is  a 
legal  defence,  expressly  given  by  statute,  of  which  a  defendant  has  as  clear  a  right  to 
avail  himself  as  of  the  statute  of  limitations,  or  any  other  statutable  defence.  [Lord 
Abinger,  C.  B.  But  here  he  is  sued  as  a  trustee.]  So  far  as  regards  the  rest  of  the 
company,  no  doubt  he  is  ;  and  if  the  plea,  being  pleaded  to  the  whole  action,  forms 
no  defence  as  to  them,  it  may  be  questioned  by  a  demurrer :  but  he  is  sued  as  well  in 
his  own  person  as  in  his  capacity  of  public  officer.     The  undertaking  not  to  issue 
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execution  against  him  will  not  be  a  sufficient  protection,  since  the  judgment  will  stand 
as  a  charge  upon  his  lands,  and  of  course  seriously-  affect  the  conveyance  of  them. 
[Parke,  B.  The  undertaking  not  to  issue  execution  will  prevent  the  judgment  from 
operating  against  the  lands ;  "they  can  be  affected  only  by  means  of  an  elegit,  which  is 
an  execution.]  The  only  leave  that  was  asked  of  the  learned  Judge  was  to  plead  a 
plea  of  bankruptcy  ;  it  would  be  matter  for  subsequent  consideration  whether  it  should 
be  in  the  usual  form.  [Parke,  B.  We  must  assume  that  you  a.sked  for  it  as  a  plea 
ill  bar  of  the  whole  action.]  The  Court  will  perhaps  mould  the  rule,  and  allow  the 
defendant  to  add  some  plea  whereby  he  may  effectually  protect  himself. 

I.OKD  Abini;kk,  C.  B.  The  Court  will  not  allow  a  party  sued  as  a  public  officer 
to  plcixd  a  great  number  of  pleas,  and  also  to  add  a  plea  of  his  own  personal  bank- 
ruptcy, in  bar  of  an  action  in  which  he  is  sued  merely  as  the  representative  of  the 
company.  The  plea  suggested  would  be  [66]  plainl}'  bad,  inasmuch  as  the  action  is, 
on  the  face  of  it,  against  the  co-partnership,  and  the  defendant  is  a  mere  parliamentary 
defendant :  it  is  impossible  that  his  bankruptcy  can  be  a  good  plea  to  the  whole  action. 
The  act  of  Parliament  makes  him  the  sole  defendant,  as  the  representative,  perhaps, 
of  several  hundreds  ;  and  if  he  is  at  liberty  to  plead  a  matter  merely  personal  to  him- 
self in  bar  of  such  an  action,  he  confers  the  benefit  of  that  defence  on  all  those  whom 
he  represents  as  defendant ;  a  benefit  which  certainly  the  legislature  never  intended 
they  should  have.  The  question  at  present  is,  whether  the  order  of  my  Brother 
Kolfe  shall  be  amended  ;  and  we  are  all  of  opinion  that  he  was  quite  right  in  rejecting 
this  plea  of  bankruptcy.  The  rule  will  therefore  be  discharged  with  costs,  the 
plaintiff  undertaking  not  to  issue  execution  against  the  person,  lands,  or  goods  of  the 
defend.mt  individually. 

P.VKKE,  B.  If  the  defendant  had  come  before  the  learned  Judge  with  a  plea 
framed  specially  to  exempt  the  defendant  personally  from  execution,  for  instance, 
a  special  plea  of  exemption,  in  analogy  to  the  old  form  of  proceeding  when  a  party 
had  become  bankrupt  a  second  time,  and  had  not  paid  15s.  in  the  pound  under  the 
second  commission,  the  learned  Judge  would  have  exercised  his  opinion  upon  it, 
and  possibly,  though  I  do  not  say  positively  how  that  would  be,  he  might  have 
allowed  such  a  plea.  But  he  was  quite  right  in  refusing  to  allow  a  general  plea  of 
bankruptcy,  because  it  is  clearly  no  bar  to  this  action,  and  we  ought  not,  in  exercising 
our  discretion  under  the  statute  of  Anne,  to  allow  a  bad  plea  to  be  placed  on  the 
record.  The  undertaking,  however,  which  is  offered  on  the  part  of  the  plaintiff,  places 
the  matter  on  a  very  reasonable  footing. 

Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Kule  discharged  with  costs,  the  company  undertaking  not  to  take  out  execution 
against  the  defendant  or  his  individual  estate. 

[67]  Brooker  v.  Scott.  Exch  of  Pleas.  Jan.  27,  1843.— Dinners,  confectionery, 
or  fruit,  supplied  to  an  infant,  an  undergraduate  in  the  university,  having 
lodgings  in  the  town,  are  not,  prima  facie,  necessaries :  and  in  an  action  brought 
against  him  for  such  articles,  no  special  circumstances  being  shewn,  the  Court 
directed  a  non-suit  to  be  entered. 

[Approved,  Wharton  v.  Mackenzk,  1844,  .5  Q.  B.  612;  Dav.  &  M.  545.  Bryant  v. 
Richardson,  1866,  14  L.  T.  (N.  S.)  24  ;  12  Jur.  (N.  S.)  300.  See  Ryder  v.  JFombwell, 
1868,  L.  R.  4  Ex.  32.] 

Assumpsit  for  goods  sold  and  delivered.  The  defendant  pleaded  a  plea  of  infancy, 
to  which  there  was  a  replication  of  necessaries.  The  cause  was  tried  before  the  undeV 
shenff  of  Cambridgeshire,  when  it  appeared  that  the  action  was  brousjht  to  recover 
a  confectioner's  bill,  for  goods  supplied  to  the  defendant,  an  undergraduate  of  Trinity 
College,  Cambridge,  he  being  then  a  minor,  and  living  in  lodgings'in  the  town.  The 
bill  consisted  of  charges  for  dinners,  desserts,  pastry,  and  fruit,  extending  from 
December  13,  1840,  to  January  7,  1842,  and  amounting  in  the  whole  to  71.  Os.  7d. 
Among  the  items  were  the  following : — 


1841. 

Feb.    17.  Soda  water  and  acidulated  drops  .  .             .          1     u 

Mar.   22.  Lozenges             .             .             .  .  .04 

April  13.  Oranges,  jelly,  biscuits,  and  pastry  .  .             !         2     9 


s.    d. 
6 
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At  the  trial,  it  was  objected  that  none  of  these  articles  could  be  considered  neces- 
saries, and  therefore  that  the  defendant  was  entitled  to  a  nonsuit.  The  undei'sherifi' 
reserved  the  point,  and  the  plaintitt"  had  a  verdict,  damages  71.  Os.  7d. 

Byles  having  obtained  a  rule  nisi  to  enter  a  nonsuit  pursuant  to  the  leave  reserved, 

Humfrey  now  shewed  cause.  There  was  some  evidence  for  the  jury,  as  to  some 
of  the  items  of  this  bill,  that  they  were  article.s  reasonably  necessary  for  a  person  in 
the  condition  and  station  of  life  of  the  defendant  ;  and  if  that  were  so,  the  under- 
sheriff  could  not  have  nonsuited.  Such  is  the  rule  laid  down  in  Peters  v.  Fleniing 
(6  M.  &  W.  43).  [Parke,  B.  [68]  A  dinner  out  of  Hall  could  hardly  be  a  necessary. 
Prima  facie,  all  these  articles,  being  eafcibles,  are  not,  under  the  circumstances,  neces- 
saries, and  the  tradesman  must  shew  them  to  be  so.]  In  Peters  v.  Fleniinr/,  Parke,  B. 
says  : — "  It  is  perfectly  clear,  that  from  the  earliest  time  down  to  the  present,  the 
word  necessaries  was  not  confined,  in  its  strict  sense,  to  such  articles  as  were  necessary 
to  the  support  of  life,  but  extended  to  articles  fit  to  maintain  the  paiticular  person  in 
the  state,  station,  and  degree  in  life  in  which  he  is."  [Alderson,  B.  That  is  to  be 
understood  with  this  qualification,  which  is  pointed  out  in  the  same  judgment,  that 
the  articles  be  useful.  If  they  are  useful,  whether  they  be  necessaries  will  depend  on 
the  condition  and  quality  of  the  individual.  But  these  are  articles  merely  useless  and 
luxurious.  Parke,  B.  Here  you  start  with  this,  that  college  supplies  everything 
which  is  necessary  for  a  pensioner  there.]  Not  so  :  college  does  not  supply,  for 
instance,  tea  or  milk  :  suppose  instead  of  that  the  party  chooses  to  take  biscuits  and 
soda  water?  Are  not  oranges,  for  example,  reasonably  requisite  for  the  station  of 
life  of  the  defendant"?  So,  lozenges  may  have  been  taken  medicinally.  [Parke,  B. 
If  there  be  special  circumstances,  you  ought  to  shew  them ;  but  prima  facie  an  under- 
gi-aduate  need  not  dine  out  of  Hall. 

Byles,  contra,  was  not  called  upon. 

Lord  Abinger,  C.  B.  The  question  is,  whether  on  the  face  of  this  bill  we  see 
any  articles  that  we  think  should  have  been  considered  by  the  jury,  under  all  the 
circumstances  of  the  case,  as  necessaries  ;  and  we  think  there  are  none. 

Parke,  B.  This  is  the  case  of  a  young  man  resident  in  the  town,  and  having 
from  his  college  everything  necessary  for  a  person  in  statu  pupillari.  The  only  items 
which  could  [69]  possibly  be  necessaries  under  any  circumstances  are  those  to  which 
Mr.  Humfrey  has  referred.  If  there  had  been  anv  explanation  of  the  circumstances 
under  which  they  were  supplied,  it  might  possibly  have  varied  the  case  ;  but  no 
explanation  whatever  is  given  of  them. 

Alderson,  B.,  and  Gurxey,  B.,  concurred. 

Rule  absolute. 

Angus  v.  Bedford.  Exch.  of  Pleas.  Jan.  30,  1843. — An  arbitrator  to  whom  a 
cause  is  referred,  with  power  to  direct  how  the  verdict  shall  be  entered,  has  no 
authority  to  arrest  the  judgment. — Where,  in  an  action  on  the  case  by  a 
reversioner,  which  was  referred  by  order  of  nisi  prius  to  an  arbitrator,  he  awarded 
(inter  alia)  that  the  action  was  brought  to  try  a  right,  besides  the  mere  right  to 
recover  damages : — Held,  that  he  was  not  bound  to  state  what  was  the  right 
which  the  action  was  brought  to  try. — Where,  by  an  order  of  reference,  the 
arbitrator  is  "  to  determine  what  he  shall  think  fit  to  be  done  by  either  of  the 
parties,"  he  is  not  bound  to  direct  affirmatively  that  some  thing  shall  be  doue, 
unless  he  shall  so  think  fit.  Per  Lord  Abinger,  C.  B.,  Alderson,  B.,  and 
Gurney,  B. ;  Parke,  B.,  dissentiente. 

[S.  C.  2  Dowl.  (N.  S.)  73.5 ;  12  L.  J.  Ex.  180.] 

Case  by  the  reversioner  against  the  defendant,  for  the  wrongful  continuance  of  a 
wall,  certain  I'ooms,  and  a  gutter,  alleged  by  the  plaintiff  to  have  been  wrongfully 
erected  by  a  party,  under  whom  the  defendant  claimed  by  devise,  upon  the  plaintift"s 
premises.  There  was  another  count  for  pulling  down  a  l)Oard  affixed  to  the  plaintifl's 
premises,  and  thereby  injuring  his  wall.  The  cause  stood  for  trial  before  Coltman,  J., 
at  the  last  Sussex  Assizes,  when  a  verdict  was  taken  for  the  plaintifi  by  consent  for 
the  damages  laid  in  the  declaration,  subject  to  a  reference ;  and  by  the  order  of 
reference,  the  arbitrator  was  empowered  to  direct  that  a  verdict  should  be  entered 
for  the  plaintiff  or  for  the  defendant,  as  he  should  think  proper,  and  "  to  determine 
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what  he  should  think  fit  to  be  done  by  either  of  the  parties."  It  appeared  upon  the 
evidence,  that  the  plaintiff"  was  the  reversioner  of  a  house  and  premises,  adjoining  one 
which  was  in  the  occupation  of  a  lessee  of  the  defendant,  the  defendant  being  entitled 
to  it  as  tenant  for  life ;  and  the  matters  in  difference  between  the  parties  were, 
whether  the  defendant  had  a  right  to  use  the  plaintiff's  back  wall  for  the  [70]  inside 
of  her  rooms,  and  to  plaster  and  paint  it  over,  and  to  carry  a  water-pipe  round  the 
pl.iiiititt"s  chimney  to  the  lead  Hat  above  the  plaintiff's  premises,  and  whether  she  had 
a  right  to  the  support  of  the  plaintiff's  wall.  The  arbitrator,  having  viewed  the 
premises,  directed  the  parties  to  state  to  him  in  writing  the  matters  which  were  not 
in  issue  in  the  cause,  but  upon  which  he  was  to  adjudicate.  Certain  matters,  not  in 
issue  in  the  cause,  were  sulisequeutly  brought  before  him,  but  he  was  not  expressly 
required  in  writing  to  adjudicate  on  them.  The  defendant's  counsel  argued,  before 
the  arbitrator,  that  the  tirst  count  of  the  declaration  was  bad,  and  that  he  was  bound, 
in  case  he  should  find  the  issue  thereon  in  favour  of  the  plaintiff,  to  arrest  the 
judgment  on  that  count.  The  arbitrator,  however,  refused  to  arrest  the  judgment: 
and  on  the  12th  of  November  he  made  his  award,  whereby,  after  reciting  that  the 
only  matters  in  difference  brought  before  him,  beyond  those  which  were  in  difference 
in  the  action,  were  the  user  by  the  defendant  of  the  plaintift''s  back  wall,  the  plastering 
and  painting  the  same,  the  carrying  the  water  round  the  plaintift"s  chimney,  and  the 
injiu'ing  of  the  plastering  and  timbers  of  the  plaintiff's  room — he  awarded  that  the 
verdict  should  stand  for  the  plaintiff'  as  to  all  the  issues,  except  so  much  of  the  first 
issue  as  related  to  the  second  count,  and  as  to  that  issue,  that  it  should  be  entered  for 
the  defendant;  that  the  damages  should  be  reduced  to  Is.  ;  and  that  the  action  was 
brought  to  try  a  right  beyond  the  mere  right  to  recover  damages.  He  then  pro- 
ceeded to  award,  as  to  the  matters  in  difference  between  the  parties  beyond  the  matter 
in  difference  in  the  action,  that  the  plaintiff  had  no  valid  claim  against  the  defendant 
in  respect  of  any  or  either  of  them. 

Early  in  this  term.  Peacock  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  award  should  not  be  set  aside,  on  the  following  grounds  : — firstly  and 
secondly,  [71]  that  the  arbitrator  had  not  determined  with  certainty  several  matters 
in  difference  submitted  to  him  [stating  them] ;  thirdly,  that  he  had  not  determined 
whether  judgment  should  be  entered  for  the  plaintiff  upon  the  verdict  so  ordered  to 
stand  for  him,  or  whether  judgment  thereon  should  be  arrested ;  fourthly,  that  he 
had  not  sufficiently  determined  what  right  the  action  was  bi'ought  to  try ;  and  lastly, 
that  he  had  not  ordered  what  should  be  done  by  the  parties. 

Thesiger  and  Ogle  now  shewed  cause.  With  respect  to  the  two  first  objections, 
the  answer  is,  that  the  matters  which  are  now  said  not  to  have  been  determined  by 
the  arbitrator  were  not  stated  to  him  in  writing,  pui'suant  to  his  requisition,  as  points 
on  which  he  was  to  adjudicate.  Secondly,  he  had  no  power  to  do  any  thing  with 
respect  to  the  judgment,  but  only  to  direct  how  the  verdict  should  be  entered. 
Besides,  the  defendant,  when  this  rule  was  moved  for,  was  too  late  to  arrest  the 
judgment.  [Alderson,  B.  The  objection  upon  the  record  is  open  on  writ  of  error.] 
Then  as  to  the  objection  that  the  arbitrator  has  not  determined  what  should  be  done 
by  the  parties,  the  answer  is,  that  it  is  very  possible,  and  even  probable,  that  he  may 
not  have  been  able  to  order  any  thing  to  be  done  by  them,  these  houses  being  in  the 
occupation  of  tenants,  who  were  not  parties  to  the  reference.  Suppose  the  ai'bitrator 
had  directed  the  removal  of  an  encroachment,  the  defendant's  tenant  might  have  sued 
in  trespass  all  who  were  concerned  in  its  removal ;  or,  on  the  other  hand,  if  he  had 
expressly  said  that  nothing  should  be  done  by  the  parties,  he  could  not  thereby  bind 
the  tenants.  Under  such  a  submission  as  this,  if  the  arbitrator  finds,  from  the  com- 
plicated relations  of  the  property,  that  he  can  do  nothing  eftectually  without  giving 
rise  to  litigation,  he  has  a  discretion  not  to  direct  any  thing,  and  so  not  to  int'erfere 
with  the  rights  of  persons  not  parties  to  the  reference.  '  [Lord  Abinger,  C.  B.  Suppose 
he  had  said,  "  I  do  not  think  fit  to  direct  any  [72]  thing  to  be  done  by  the  parties," 
would  not  that  have  been  sufficient,  and  is  not  this  equivalent  ]  Parke,  B.  Might  he 
not  have  said,  that  the  defendant  should  do  so  and  so  if  she  could  procure  her  tenant's 
consent?]    That  would  probably  be  bad,  because  conditional,  and  not  sufficiently  final. 

Peacock,  contra.  [Lord  Abinger,  C.  B.  The  only  question  really  is  on  the  last 
point.]  This  submission  is  upon  the  express  terms  that  the  arbitrator  shall  determine 
what  he  shall  think  fit  to  be  done  by  either  of  the  parties.  The  object  of  a  reference 
IS  to  prevent  future  litigation ;  but  here  the  defendant  is  subject  to-morrow  to  have  a 
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fresh  notice  to  remove  these  rooms,  and  will  be  again  subject  to  damages  and  costs  if 
she  do  not,  while  she  will  be  liable  to  waste  if  she  does.  [Lord  Abinger,  C.  B.  How 
conld  the  arbitrator  direct  any  thing  to  be  done  which  would  render  the  person  who 
did  it  liable  to  an  action?]  He  might  have  directed  that  the  defendant  should  pay  a 
sum  of  money  in  acknowledgment  of  the  plaintiff's  right,  and  that  nothing  .should  be 
done  till  after  her  death.  In  Morgan  v.  Smith  (9  M.  &  \V.  427),  where  the  costs  of 
the  reference  and  award  were  to  be  in  the  discretion  of  the  arbitrator,  who  was  "  to 
ascertain  the  same,"  it  was  held  that  ho  was  bound  himself  to  ascertain  the  amount  of 
those  costs,  and  that  they  conld  not  be  taxed  by  the  Master.  [Lord  Abinger,  C.  B. 
That  was  a  specific  thing  to  be  done  by  the  arbitrator.]  If,  in  the  present  case,  the 
arbitrator  had  .said  it  was  his  opinion  that  nothing  further  should  be  done,  it  would 
probably  have  been  sufficient ;  but  as  it  is,  he  has  left  the  defendant  still  liable  to  an 
action.  There  is  an  express  stipulation  in  the  submission  that  he  shall  say  what  is  or 
is  not  to  be  done.  The  cases  /m  re  Tribe  and  Upperton  (3  Ad.  &  E.  295),  Ko.ff:  v.  Clifton 
(9  Dowl.  P.  C.  3-56),  and  IFild  v.  Holt  {"i  M.  &  AV.  161),  are  [73]  authorities  in  favour 
of  the  defendant.  [Parke,  B.  The  question  is,  whether  it  was  not  obligatory  on  the 
arbitrator  to  make  some  arrangement — that  being  such  as  he  in  his  judgment  con- 
sidered fit  to  be  done.] 

Secondly,  the  arbitrator  states  that  this  was  an  action  brought  to  try  a  right,  and 
so  subjects  the  defendant  to  costs,  but  he  does  not  say  what  was  the  right  to  be  tried, 
or  what  the  wrong  done.  [Lord  Abinger,  C.  B.  That  would  appear  upon  the  record, 
either  in  the  declaration  or  plea.] 

Thirdly,  being  substituted  for  both  the  Court  and  the  jury,  the  arbitrator  had 
power  over  the  judgment  as  well  as  the  verdict,  and  ought  to  have  determined  the 
question  as  to  the  arrest  of  judgment.  [Lord  Abinger,  C.  B.  It  is  still  open  to 
you  on  writ  of  error.]  The  arbitrator  ought  not  to  drive  the  party  to  another  remedy  ; 
his  decision  ought  to  be  final  upon  everything  submitted.  The  question  is  not 
whether  this  may  be  determined  by  another  tribunal ;  he  is  appointed  to  determine 
it.  [Parke,  B.  You  .say  the  parties  have  agreed  that  the  costs  shall  depend  upon 
the  event  of  the  award.  Alderson,  B.  If  the  declaration  were  held  bad  on  a  writ 
of  error,  the  costs  would  still  abide  the  event.]  The  arbitrator  is  to  say,  whether, 
upon  the  whole  cause,  the  plaintiff  is  entitled  to  judgment.  In  Matthew  v.  Davis 
(1  Dowl.  P.  C.  (N.  S.)  679),  a  cause  was  referred  in  which  there  was  a  demurrer  to  a 
plea,  and  the  arbitrator  having  directed  judgment  to  be  entered  for  the  defendant 
on  the  demurrer,  the  Court  refused  on  that  ground  to  set  aside  the  award.  Here, 
in  the  same  manner,  a  matter  of  law,  as  well  as  a  matter  of  fact,  was  presented  to  the 
arbitrator,  it  being  contended  that  the  declaration  was  bad  in  point  of  law,  and  he 
being  requested  to  arrest  the  judgment. 

Lord  Abinger,  C.  B.  The  first  point  for  consideration  [74]  is,  whether  the 
arbitrator  had  authority  to  order  the  judgment  to  be  arrested.  If  we  were  to  determine 
that  he  had,  we  should  invalidate  almost  every  award  that  ever  was  made.  I  never 
heard  of  any  arbitrator  ordering  the  judgment  to  be  arrested,  under  an  order  of 
reference  of  a  cause.  The  power  of  entering  a  verdict  is  by  consent  of  the  parties, 
and  if  he  is  to  have  authority  to  enter,  and  still  less  to  arrest,  the  judgment,  it 
ought  to  be  by  similar  consent.  No  doubt,  where  a  cause  is  referred,  and  the  deter- 
mination of  it  requires  that  the  arbitrator  should  find  upon  issues  in  law  as  well  as 
fact,  he  may  do  so  ;  but  that  is  quite  a  different  case  from  the  pi'esent. 

The  second  objection  is,  that  the  arbitrator  ought  to  have  directed  what  was  to  be 
done  by  the  parties.  But  surely  it  would  have  been  nugatory  to  say,  that  under  the 
circumstances  of  the  case,  neither  party  had  to  do  anything.  The  order  of  reference 
says  he  shall  direct  what  he  shall  think  ttt  to  be  done  by  the  parties  ;  he  does  not 
think  fit  that  anything  should  be  done,  and  accordingly  gives  no  directions.  That 
implies  that  he  has  exercised  his  discretion  on  the  subject.  It  is  said,  it  is  necessary 
for  him  to  give  some  positive  direction ;  to  satisfy  that,  the  most  trifling  act  might  be 
contended  to  be  sufficient ;  the  ordering  a  candle  to  be  lighted  and  blown  out  again 
would  be  in  terms  a  compliance  with  the  order  of  reference.  I  think  we  may  reason- 
ably conclude  from  the  arbitrator's  saying  nothing  on  the  subject,  that  he  thought 
nothing  was  to  be  done. 

Parke,  B.  Several  objections  have  been  made  to  this  award,  all  of  which  have 
received  a  sufficient  answer  except  one,  which  I  think  is  fatal.  The  first  objection  is, 
that  the  arbitrator  has  not  decided  upon  all  the  matters  in  difference  submitted  to 
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him.  The  matters  in  ditlereiice  in  the  cause  are  the  matters  raised  upon  the  issues  on 
the  [75]  record,  and  which  are  neeessar^v  to  the  determination  of  the  cause.  Upon 
these  the  arbitrator  has  decided.  If  there  were  other  grievances  of  a  more  general 
kind,  not  in  issue  in  the  cause,  the  party  ought,  according  to  the  requisition  of  the 
arbitrator,  to  have  submitted  them  to  him  in  writing,  and  desired  him  to  adjudicate 
upon  them.  The  second  objection  is  of  a  similar  kind,  and  may  be  disposed  of  in  the 
same  manner.  As  to  the  third  objection,  I  think  the  arbitrator  had  no  power  to 
direct  the  judgment  to  be  arrested.  He  could  not  order  judgment  to  be  entered  for 
the  plaintirt'  or  defendant ;  so  neither  could  he,  under  this  submission,  order  it  to  be 
arrested.  He  is  put  into  the  situation  of  the  jury,  and  no  more;  nothing  is  said  in 
the  order  of  reference  about  the  judgment :  and  the  only  object  of  referring  the  cause 
to  him  is,  that  he  may  direct  how  the  verdict  shall  be  entered.  The  fourth  objection 
is,  that  the  arbitrator  has  not  awarded  what  right  was  in  dispute  in  the  cause.  But 
I  think  he  has  fully  discharged  his  duty  in  this  respect.  The  action  was  brought  to 
decide  a  particular  right ;  the  arbitrator  gives  a  certain  sum  as  damages.  He  was  not 
bound  to  state  what  the  right  was :  although,  upon  this  recoid,  no  one  can  doubt 
what  was  the  nature  of  it.  With  respect  to  the  last  objection,  that  the  arbitrator 
has  not  directed  what  should  be  done  by  the  parties,  I  am  of  opinion  that  upon  that 
ground  the  award  is  bad.  The  words  of  the  order  are — "  who  is  to  determine  what  he 
shall  think  fit  to  be  done  by  the  parties."  Construing  it  according  to  its  grammatical 
construction,  it  gives  the  arbitrator  power  to  order  what  he  shall  think  fit  to  be 
done,  and  it  was  accordingly,  as  it  seems  to  me,  obligatory  on  him  to  order  something 
to  be  done.  It  resembles  one  of  the  cases  which  have  been  cited,  where  authority  was 
given  to  the  arbitrator  to  say  what  costs  were  to  be  paid  ;  such  an  authority  leaves 
him  no  discretion  on  the  subject ;  he  must  direct  some  costs  to  be  paid.  So  here,  I 
think  it  was  obli-[76]-gatory  on  him  to  make  some  regulation  as  to  the  matters  in 
difference.  It  is  said  that  in  reality  he  had  not  power  to  do  so,  because  the  defendant's 
house  was  in  the  occupation  of  a  lessee,  and  therefore  she  could  not  enter  upon  the 
premises  for  the  purpose  of  doing  anything.  But  it  was  competent  to  him  to  have 
directed  something  to  be  done  if  the  tenant's  consent  could  be  obtained,  or  at  the 
expiration  of  the  term ;  or  he  might  have  awarded  compensation  to  be  made  to  the 
plaintiff  for  the  continuance  of  the  injury.  The  intention  of  the  parties  was  that  all 
disputes  between  them  should  be  finally  put  an  end  to,  but  that  is  not  likely  to  be 
the  case  as  the  matter  is  left ;  the  plaintitf  may  bring  another  action  to-morrow  for  the 
continuance  of  the  injury.  For  these  reasons,  I  am  of  opinion  that  upon  this  last 
ground  the  award  is  bad.  However,  if  my  lord's  construction  be  correct,  that  the 
arbitrator  shall  give  some  positive  direction  if  he  shall  so  think  fit,  but  not  otherwise, 
in  that  case  the  award  is  sufficient. 

Alderson,  B.  I  agree  entirely  with  my  Lord  Chief  Baron,  and  also,  on  all  the 
points  except  the  last,  with  my  Brother  Parke.  In  many  cases  an  arbitrator  is  bound 
by  the  order  of  reference  to  do  something  absolutely,  the  quality  and  amount  of  the 
thing  to  be  done  being  left  to  his  discretion.  This  is  generally  the  case  in  the  power 
given  to  an  arbitrator  over  the  costs.  But  it  seems  tome  that  the  present  case  differs 
from  that ;  and  in  my  view  of  the  case,  the  arbitrator  is  to  order  something  to  be  done, 
only  in  case  he  thinks  anything  ought  to  be  done.  On  the  other  point,  as  to  the  power 
of  the  arbitrator  to  arrest  the  judgment,  I  think  no  doubt  can  be  entertained.  If 
Mr.  Peacock's  argument  were  well  founded,  that  an  arbitrator  to  whom  a  cause  stands 
referred,  has  therefore  authority  to  deal  with  the  judgment,  I  do  not  see  why  there 
should  ever  be  a  stipulation  in  the  order  of  reference,  that  no  writ  of  error  shall  be 
brought :  for  as  it  is  fully  [77]  established  that  a  arbitrator  is  absolute  judge  between 
the  parties,  as  well  of  the  law  as  of  the  facts,  and  even  without  such  a  stipulation,  the 
parties  cannot  appeal  against  his  determination,  he  ought  to  determine  whether  the 
judgment  is  to  be  arrested  or  not,  and  his  omission  to  do  so  would  invalidate  his 
award.  On  the  other  hand,  if  he  made  any  determination  as  to  the  judgment,  that 
would  of  itself  have  the  effect  of  taking  away  the  writ  of  error ;  so  that  the  ordinary 
stipulation  in  the  order  of  reference,  that  no  writ  of  error  shall  be  brought,  would  be 
altogether  superfluous  if  the  defendant's  construction  be  correct. 

GuRNEY,  B.,  concurred. 

Rule  discharged,  without  costs. 
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Doe  I).  Mann  v.   Kok.     Exch.   of  Pleas.     Jan.   27,   1843.— What  circumstaiiees  of 
obstraction  will  dispense  with  the  ordinary  service  in  ejectment. 

Whitehurst  moved  for  judgment  against  the  casual  ejector.  The  tenant  in  pos- 
session was  in  Whitecross-street  Prison  ;  the  party  who  went  to  serve  the  declaration 
saw  him,  read  and  explained  it  to  him,  and  was  proceeding  to  read  the  notice,  when 
he  was  assaulted  by  some  of  the  inmates  of  the  prison,  had  filth  thrown  on  him,  and 
was  forced  outside  the  gates ;  and  in  con.sequenee  he  took  both  the  papers  with  him. 
He  cited  Doc  d.  Forbes  v.  Roe  (2  Dowl.  P.  C.  452). 

The  Court  granted  a  rule  nisi. 


[78]  Mary  Walkeu  v.  Golling.  Exch.  of  Pleas.  Jan.  30,  1843.— Where  an 
action  is  brought  by  a  feme  sole,  who  marries  after  the  commencement  of  the 
suit,  but  before  the  trial,  it  is  not  necessary  to  sue  out  a  scire  facias,  to  make  the 
husband  a  party  to  the  suit. 

[S.  C.  2  Dowl.  (N.  S.)  776  ;  12  L.  J.  Ex.  185.] 

F.  V.  Lee  had  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
fieri  facias  issued  in  this  cause,  and  all  subsequent  proceedings,  should  not  be  set  aside, 
on  the  ground  that,  the  plaintiff  having  married  after  the  commencement  of  the  suit, 
her  husband  had  not  been  made  a  party  to  the  record  by  scire  facias.  The  plaintiff 
declared  on  the  23rd  November  ;  the  defendant  pleaded  on  the  1st  December  ;  on 
the  7th  December  the  plaintiff  married  one  John  Pollitt ;  on  the  20th,  the  cause  was 
tried,  and  a  verdict  passed  for  the  plaintiff;  and  on  the  4th  of  January  judgment 
was  signed  and  execution  issued. 

Miller  now  shewed  cause.  This  is  not  a  case  in  which  it  was  necessary  to  have  a 
scire  facias  to  make  the  husband  a  party  to  the  record.  Here  the  marriage  took  place 
before  the  trial,  and  at  a  time  when  the  defendant  might  have  pleaded  it  in  abatement 
puis  darrein  continuance.  It  is  only  where  the  marriage  takes  place  after  judgment 
that  a  scire  facias  is  necessary.  The  correct  rule  is  laid  down  in  the  note  to  Under- 
IiiU  v.  Devereux  (2  Saund.  72  i.  note  (4),  "that  if  a  feme  sole  obtain  judgment,  or  if 
judgment  be  recovered  against  her,  and  she  marry  before  execution,  a  .scire  facias 
must  be  brought  by  or  against  husband  and  wife,  in  order  to  execute  the  judgment." 
He  referred  also  to  Cooper  \.  Hunchin  (4  East,  521),  Doe  v.  Butcher  (3  M.  &  Selw.  557). 

F.  V.  Lee,  contra.  In  the  cases  cited,  no  interest  was  conveyed  out  of  the  party 
by  the  marriage,  the  verdict  being  against  the  plaintiff.  There  the  husband  takes 
no  interest  in  the  verdict ;  but  here  a  new  interest  intervenes.  [79]  [Parke,  B. 
Suppose  you  had  known  of  the  marriage  befoi'e  plea  pleaded,  then  certainly  you  must 
have  pleaded  it  in  abatement,  and  there  would  be  no  occasion  for  a  scire  facias.  So 
also,  if  the  marriage  take  place  before  the  trial,  the  defendant  should  plead  it  puis 
darrein  continuance.]  The  distinction  which  has  already  been  suggested  is  taken 
in  Tidd's  Practice  (9th  edit.  1114),  referring  to  JFoodyer  v.  Grvsham  {I  Salk.  117), 
Pcnoyer  v.  Brace  (1  Ld.  Raym.  245),  Morgan  v.  Painter  (6  T.  R.  265),  and  M'Neilage  v. 
Holloway  {I  B.  &  Aid.  218). 

Parke,  B.  The  form  of  the  scire  facias  in  the  case  of  husband  and  wife,  as  given 
by  Mr.  Tidd,  after  reciting  that  the  wife  has  obtained  a  judgment,  states  that  after- 
wards she  intermarried  ;  that  would  seem  to  shew  that  the  scire  facias  is  necessary 
only  where  the  marriage  takes  place  after  judgment.  Where  it  takes  place  before 
the  judgment,  I  think  the  objection  ought  to  be  taken  by  plea.  At  all  events,  we 
ought  not  to  interfere  unless  some  distinct  authority  be  brought  before  us,  which  has 
not  been  done. 

Lord  Abingek,  C.  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged,  with  costs. 


[80]     Doe  d.  Drax  v.  Filuter.     Exch.  of  Pleas.     Jan.  30,  1843. — Where  the  lessor 
of  the  plaintiff  in  ejectment,  after  obtaining  a  verdict  and  judgment,  delays  to 
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tax  his  costs  (although  apparently  for  the  purpose  of  recovering  the  extra  costs 
in  an  action  for  mesne  profits),  a  judge  has  no  authority  to  order  that  the  defen- 
dant shall  be  at  liberty  to  enter  satisfaction  on  the  record,  unless  the  lessor  of 
the  plaintirt"  shall  tax  his  costs  within  a  limited  time. 

[S.  C.  12  L.  J.  Ex.  188.     See  further.  Doe  v.  FilUter,  1844,  13  M.  &  W.  47.] 

In  this  case  the  lessor  of  the  plaintiff,  who  had  obtained  a  verdict  and  judgment, 
haviug  delayed  taxing  his  costs,  Eolfe,  B.,  made  an  order  at  chambers,  that  the  defen- 
dant should  be  at  liberty  to  enter  satisfaction  on  the  record,  unless  the  lessor  of  the 
plaintiti'  should  tax  his  costs  within  a  month. 

Jervis  had  obtained  a  rule  nisi  for  setting  aside  this  order,  citing  Don  v.  Daris 
(1  Esp.  38.0). 

Crowder  and  Gurney  now  shewed  cause.  The  object  of  the  lessor  of  the  plaintiff 
evidently  is  to  bring  an  action  of  trespass  for  mesne  profits,  and  so  obtain  his  costs  of 
the  ejectment,  a  great  part  of  which  are  not  taxable  in  the  cause.  If  the  costs  were 
taxed,  the  defendant  could  pay  into  Court,  in  the  action  for  me.sne  profits,  the  amount 
of  the  profits,  and  of  the  taxed  costs ;  but  by  the  course  pursued  by  the  lessor  of  the 
plaintiff,  he  is  deprived  of  that  advantage.  The  plaintiff  is  not  entitled  to  recover, 
in  the  action  for  mesne  profits,  more  than  the  taxed  costs ;  but  if  he  assert  that  he 
is,  he  may  still  try  that  question  notwithstanding  the  taxation  ;  Brooke  v.  Brydgus  (7 
Moore,  471).  It  appears  to  be  clear  on  the  authorities,  that  the  plaintiff  in  ejectment 
is  not  entitled  to  recover  extra  costs :  G-race  v.  Morgan  (2  Bing.  X.  C.  534  ;  2  Scott, 
790),  Hodqcs  V.  Earl  of  Lichfield  (1  Bing.  N.  C.  500  ;'  1  Scott,  492),  Jenkins  v.  Biddulph 
(4  Bing.  160;  12  Moore,  390).  Sandback  v.  Thonias  (1  Stark.  N.  P.  C.  306),  which 
appears  to  the  contrary,  was  overruled  in  Grace  v.  Morgan.  In  Nowcll  v.  Roake  (7  B. 
&  C.  404  ;  1  Man.  &  Ry.  170),  the  plaintiff'  in  ejectment  was  held  to  be  entitled  to 
recover  the  costs  incurred  by  him  in  a  court  of  error  ;  but  that  case  is  [81]  distinguish- 
able, inasmuch  as  costs  could  not  be  awarded  by  the  court  of  error,  and  they  were 
therefore  held  recoverable  as  part  of  the  damages.  Symonds  v.  Page  (1  C.  &  J.  29) 
only  decides  that  the  costs  may  be  recovered  (in  an  action  for  mesne  profits),  although 
they  have  not  been  taxed.  It  is  true  that  in  Gould  v.  Barratt  (2  M.  &  Rob.  171),  it 
was  held,  in  an  action  for  a  malicious  arrest,  that  the  plaintiff  might  recover  costs  in 
the  former  suit  beyond  his  taxed  costs  ;  but  that  is  only  a  nisi  prius  decision,  and 
cannot  weigh  against  the  other  authorities  which  have  been  referred  to.  [Parke,  B. 
Sinclair  v.  Eldred  (4  Taunt.  7)  and  IVehber  v.  Nicholas  (Ry.  &  M.  419  ;  4  Bing.  16) 
are  authorities  the  other  way.  Lord  Abinger,  C.  B.  I  should  certainly  have  thought 
that  the  case  of  all  others  where  the  plaintiti'  should  recover  all  his  damage's.]  The 
only  legal  consequence  of  the  wrongful  withholding  of  the  land  is  the  costs  given  on 
taxation.  [Parke,  B.  Costs  are  supposed  to  be  taxed  on  the  principle  that  the  party 
is  thereby  fully  iudemnified  all  that  he  has  fairly  incurred.  Alderson,  B.  All  that 
it  is  reasonable  the  attorney,  without  special  orders  from  his  client,  should  incur.] 
If  however  the  lessor  of  the  plaintiff  is  fairly  entitled  to  more,  this  order  will  enable 
him  to  raise  the  question. 

Jervis  (with  whom  was  Hodges),  contra.  The  objection  is,  that  the  learned  Judge 
had  no  authority  to  make  any  such  order.  The  defendant  might  perhaps  have  applied 
for  and  obtained  an  order  to  have  the  bill  of  costs  delivered  ;  but  the  present  order 
amounts  to  this,  that  if  the  party  does  not  come  in  and  tax  his  costs,  the  statute  of 
Gloucester  shall  be  repealed.  No  action  for  mesne  profits  has  yet  been  brought  or 
threatened,  nor  any  steps  taken  to  shew  that  the  lessor  of  the  plaintiff  intends  to  tax 
his  costs.  The  [82]  order  does  not  even  provide  for  an  undertaking  on  the  part  of 
the  defendant  to  pay  the  costs  when  taxed  ;  no  price  is  paid  for  the  obligation  imposed 
on  the  other  party.     [He  was  then  stopped  by  the  Court.] 

Lord  Auinger,  C.  B.  There  certainly  seems  no  authority  for  making  such  an 
ordei-  as  this,  and  that  was  the  ground  on  which  the  present  rule  was  granted. 

P.\RKE,  B.  I  am  of  the  same  opinion.  I  think,  however,  that  the  defendant 
should  try  the  experiment  of  an  application  for  a  judge's  order  upon  the  lessor  of  the 
plaintifl  to  deliver  his  bill  of  costs,  and  then  he  may  tax  upon  that.  There  ought 
certainly  to  be  some  mode  of  enabling  the  defendant  to  pay  the  taxed  costs. 

Ali)ER.son,  B.  When  the  action  for  mesne  profits  is  brought,  there  is  no  difficulty, 
because  then  particulars  of  the  demand  must  be  delivered,  or  the  proceedings  will 
be  stayed.  ° 
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GuRNEY,  B.,  concurred. 
Rule  absolute. («)' 

[83]  Thomas  v.  The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough  of 
Swansea. (a)-  Exch.  of  Pleas.  Jan.  31,  1843. — Where  an  order  is  obtained  to 
tax  an  attorney's  bill,  after  action  brought  thereon,  and  the  defendant  then  pays 
the  amount  found  to  be  due  into  Court,  which  the  plaintifl'  takes  out,  the  costs 
of  the  taxation  of  the  bill  are  rightly  taxed  to  the  plaintiff  as  costs  in  the  cause. 

[S.  C.  2  Dowl.  (N.  S.)  1003 ;  12  L.  J.  Ex.  281.     See  also  2  Dowl.  (N.  S.)  470; 

12  L.  J.  Ex.  73.] 

Crompton,  for  the  defendants,  moved  for  a  rule  to  shew  cause  why  the  Master's 
taxation  in  this  cause  should  not  be  reviewed.  It  was  an  action  on  an  attorney's  bill ; 
after  action  brought,  the  defendants  olitained  an  order  to  tax  the  bill,  and  after  the 
taxation  the  defendants  paid  the  amount  found  due  by  the  Master  into  Court ;  the 
plaintiff  took  the  money  out  of  Court,  and  taxed  the  costs  of  the  cause,  and  the  Master 
allowed  the  plaintiff  the  costs  of  taxing  the  original  bill,  as  costs  in  the  cause. 
Crompton  contended  that  these  were  not  costs  in  the  cause.  The  case  of  Harbin  v 
Miles  (d  B.  &  Cr.  75.5)  only  decided,  that  under  an  order  to  ta-x  an  attorney's  bill, 
obtained  after  action  brought,  the  defendant  could  not  have  the  costs  of  the  taxation ; 
but  there  was  no  case  which  determined  that  the  plaintiff  was  entitled  to  such  costs 
as  costs  in  the  cause. 

Alderson,  B.,  held,  that  the  Master  had  rightly  taxed  the  costs;  that  on  the 
taxation  of  the  bill,  he  was  only  in  the  place  of  the  jury,  to  ascertain  the  amount,  and 
that  they  must  on  principle  be  costs  in  the  cause,  whichever  way  the  verdict  might 
ultimately  be. 

Rule  refused. 

[84]  LA^VRENCE  Phillips,  Samuel  Phillips,  and  C.  Larrieu  v.  Clagett. 
Exch.  of  Pleas.  Jan.  12,  1843. — An  action  having  been  brought  against  the 
defendant  for  illegally  pledging  certain  quantities  of  tobacco,  and  the  defendant 
having  pleaded  a  release  given  to  him  b}'  one  of  the  parties  interested  in  the 
tobacco,  the  Court  refused  to  set  aside  the  plea,  the  releasor  having  an  immediate 
interest  in  the  money  sought  to  be  recovered,  and  no  fraud  being  shewn. — Qutere 
whether  a  Court  of  Equity  would  under  such  circumstances  set  the  release  aside? — 
A  court  of  law  has  no  jurisdiction  to  set  aside  a  release  which  is  good  in  law,  but 
in  the  exercise  of  its  equitable  jurisdiction  it  may  interfere  to  prevent  a  defendant 
from  pleading  a  release,  where  it  would  be  a  manifest  fraud  on  a  third  party 
seeking  to  enforce  a  demand  against  the  defendant,  and  where  the  defendant 
himself  is  a  party  to  the  fraud. 

[S.  C.  2  Dowl.  (N.  S.)  1004.     In  Equity,  1842,  2  Y.  &  C.  Ch.  C.  82. 
See  further,  10  M.  &  W.  102.] 

This  was  an  action  on  the  case  for  illegally  pledging  and  converting  several  parcels 
of  tobacco  which  belonged  to  the  plaintiffs  and  Lewis  Rogers  and  James  Gray  jointly. 

The  defendant  having  obtained  a  rule  to  plead  several  matters,  and  amongst  others 
pleas  of  release  to  different  counts  in  the  declaration,  the  plaintiffs  obtained  a  rule 
calling  upon  the  defendant  to  shew  cause  why  the  pleas  of  release  should  not  be  struck 
out,  and  the  rule  to  plead  several  matters  amended  accordingly,  on  the  gi-ound  that 
the  release  was  fraudulent.  The  affidavits  on  which  the  lule  was  granted  disclosed 
the  following  facts  : — 

Prior  to  the  year  1836,  2940  hogsheads  of  tobacco  had  been  pui'chased  in  the 
United  States  on  a  joint  adventure  of  the  plaintiffs  and  Rogers  and  Gray,  in  order  to 
be  sent  to  France ;  but  the  contracts  with  the  French  Government  having  failed,  an 
arrangement  was  made  whereby  Rogers  and  Gray  became  possessed  of  868  hogsheads, 
and  the  remaining  2072  hogsheads  were  sent  to  a  person  of  the  name  of  Warwick 

(a)i  See  Hathaway  v.  Barroiv,  1  Camp.  151  ;  and  Doc  v.  Huddari,  2  C.  M.  &  R.  316. 
(a)-  Before  Alderson,  B.  sitting  alone. 


726  PHILLIPS   V.  CLAGETT  llM.  &W.  85. 

(a  tobacco  merchant  in  Loudon)  for  sale,  upon  the  terms  that  he  should  make  advances 
thereon.  In  the  course  of  the  year  1836,  Warwick  was  also  in  possession  of  certain 
other  large  quantities  of  tobacco  furnished  by  Eogers  and  Gray  on  the  joint  adventure 
of  themselves  and  the  plaintiffs  L.  &  S.  Phillips,  for  the  purchase  of  which  Warwick 
had  made  large  advances.  In  August,  183G,  the  defendant  Clagett,  who  had  retired 
from  business  many  years  before,  was  applied  to  by  Warwick  to  enter  into  partnership 
with  him  in  the  business  of  a  tobacco  merchant,  the  latter  representing  himself  to  be 
a  man  of  considerable  property,  and  stating  to  the  defendant  that  he  required  no 
[85]  capital  with  him,  but  was  desirous  of  having  his  assistance  in  the  sale  depart- 
ment. The  defendant  went  into  Warwick's  counting-house  in  September  1836,  and 
sometime  afterwards  agreed  to  join  him  in  partnership  from  the  1st  of  October  1836, 
upon  an  agreement  tha^  he  the  defendant  should  not  be  entitled  to  share  in  any  profit 
or  be  liable  to  any  loss  in  respect  of  any  tobacco  then  in  the  possession  or  under  the 
control  of  Warwick,  and  that  he  should  have  no  interest  whatever  in  any  commissions 
or  profit  to  be  derived  from  the  sale  of  any  portion  of  the  said  2072  hogsheads  of 
tobacco.  In  the  latter  part  of  November,  1836,  negotiations  took  place  between  the 
Phillipses,  on  behalf  of  themselves  and  the  other  plaintiff  Larrieu,  and  Clagett  on 
behalf  of  Kogers  and  Gray,  with  the  view  of  ascertaining  the  exact  shares  and  propor- 
tions of  the  plaintiffs  and  of  Rogers  and  Gray  in  the  said  2072  hogsheads,  and  the 
result  was  that  an  agreement  was  entered  into  in  the  beginning  of  December,  1836, 
that  Rogers  and  Gray  should  retain  possession  of  the  868  hogsheads,  and  be  interested 
in  234  hogsheads,  parcel  of  the  2072  hogsheads.  No  actual  division  took  place.  In 
February  1837,  the  plaintiffs  discovered  that  in  the  autumn  of  1836  dock  warrants 
had  been  taken  out  and  pledged  for  the  whole  2072  hogsheads  of  tobacco,  and  shortly 
afterwards  Warwick  and  Clagett  stopped  payment,  solely  on  account  of  Warwick's 
liabilities  previous  to  the  partnership.  In  May  1837,  a  fiat  in  bankruptcy  was  issued, 
and  in  the  following  September  the  defendant  obtained  his  certificate.  Several  actions 
were  brought  against  the  parties  with  whom  the  tobacco  had  been  pledged,  in  which 
the  defendant,  at  the  request  of  the  Phillipses,  was  mainly  instrumental  in  effecting 
advantageous  compromises,  and  in  July  1839,  the  defendant  had  several  interviews 
with  Rogers,  who  stated  to  him  that  he  was  advised  that  his  (the  defendant's)  certifi- 
cate would  not  discharge  him  from  his  liability  in  respect  of  the  illegal  pledging  of 
the  tobacco,  and  proposed  to  give  him  a  release  against  all  claims  in  respect  thereof, 
which  was  accordingly  executed  by  Rogers,  without  any  express  [86]  authority  from 
the  plaintiffs.  At  the  time  of  its  execution,  and  subsequently,  one  of  the  Phillipses 
had  been  in  communication  with  the  defendant,  and  had  had  several  interviews  with 
him  respecting  the  said  actions ;  but  it  did  not  appear  that  the  defendant  had  ever 
informed  Phillips  of  the  existence  of  the  release.  In  January,  1842,  the  plaintiff" 
Larrieu  met  Rogers  at  Paris  for  the  purpose  of  arranging  accounts,  and  it  was  then 
agreed  between  them  that  Rogers  and  Gray  should  give  up  to  the  plaintiff  all  their 
interest  in  the  said  234  hogsheads,  and  should  concur  in  any  proceedings  against  the 
defendant  for  the  recovery  of  the  surplus  value  of  the  said  tobacco,  but  no  mention 
was  made  to  Larrieu  by  Rogers  of  the  release  to  the  defendant.  The  defendant's 
affidavit  denied  in  the  strongest  manner  every  imputation  of  fraud,  and  stated  that 
the  present  action  was  commenced  in  1842,  without  any  previous  intimation  to  the 
defendant,  or  any  idea  on  his  part  of  an  intention  to  proceed  against  him. 

Kelly  and  Sir  John  Bayley  shewed  cause.  There  was  no  fraud  whatever  in  this 
case,  and  the  circumstances  disclosed  in  the  affidavits  do  not  warrant  the  inference 
sought  to  be  drawn,  that  there  was  any  collusion  whatever  between  the  defendant 
and  Eogers.  As  there  never  was  any  division  of  the  2072  hogsheads  of  tobacco 
amongst  the  parties  interested  in  the  transaction,  Rogers  was  a  party  having  a  joint 
uiterest  therein  with  the  plaintiffs,  and  was  competent  to  grant  the  release,  which  was 
therefore  valid  in  point  of  law.  And  the  Couit  cannot  set  it  aside,  unless  a  clear  case 
of  fraud  be  established  ;  and  there  is  none  such  in  the  present  case.  These  pleas, 
therefore,  must  be  allowed  to  remain  upon  the  record.  The  cases  of  Payne  v.  Eorjem 
(Doug.  407),  Legh  v.  Le;/h  (1  Bos.  &  P.  447),  Hickey  v.  Burt  (7  Taunt.  48),  Mount- 
dephtn  v.Lrooke  (1  Chit.  390),  Innell  v.  Newmcm  (4  B.  &  Aid.  419),  [87]  Manning  v. 

/in  1  ?.°''^'  ^^^^'  ^'"'^'"'  ^'-  ■^«C''""-'^so«  (1  Y.  &  J.  362),  and  JoJmson  v.  Holdsicorth 
(4  Dowl,  P.  C.  63),  where  the  Courts  refused  to  allow  a  release  to  be  set  up,  were  all 
cases  in  which  there  was  either  a  plain  and  manifest  fraud,  or  an  attempt  to  defeat 
the  real  plaintiff  by  collusion  with  a  mere  nominal  party  who  had  no  real  interest  in 
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the  subject-matter  of  the  suit ;  and  iu  which  the  Courts  so  decided  upon  one  or  other 
of  those  i^rounds.  But  on  the  other  hand,  there  are  many  cases  in  which  the  Courts 
have  refused  to  interfere.  In  Arton  and  Doicsoii  v.  Booth  (i  Moore,  192),  the  phiintitt's 
were  in  partnership  from  1814  to  1816,  when  the  partnership  was  dissolved;  and  by 
the  terms  of  the  partnership-deed,  Arton  was  to  receive  and  pay  all  debts  due  to  and 
from  the  partnership,  and  Dowson  was  not  to  interfere.  Previously  to  the  dissolution, 
the  defendant  was  indebted  to  both  the  plaintiffs  in  81.  for  work  done  by  them,  and 
■was  afterwards  informed  by  Arton  that  he  alone  was  entitled  to  receive  the  money 
according  to  the  terms  of  the  partnership.  Subsequently  the  defendant  was  applied 
to  by  Arton  to  pay  the  money,  and  on  his  refu-sal,  an  action  was  brought  iu  the  names 
of  Arton  and  Dowson  :  to  which  the  defendant  pleaded  a  release  from  Dowson.  The 
Court  were  of  opinion  that  the  plea  ought  to  be  allowed  to  stand  ;  and  Dallas,  C.  J., 
said — "  It  is  quite  clear  that  one  plaintiff  may  release  a  cause  of  action  brought  by 
two,  and  therefore  the  Courts  have  laid  it  down  as  a  leading  principle,  that  a  release 
may  be  set  aside  if  there  be  fraud  between  the  parties,  but  that  the  party  applying 
must  make  out  a  very  strong  case  of  fraud."  So,  in  Herbert  v.  Pigott  (2  Cr.  &  M.  384), 
which  was  an  action  brought  by  two  out  of  four  executors,  and  the  two  who  were  not 
joined  in  the  action  released  the  defendant,  who  pleaded  the  release  puis  darrein 
continuance,  the  Court  refused  to  set  aside  the  plea,  the  [88]  plaintiffs  having  failed 
to  make  out  a  case  of  fraud;  and  Bayley,  B.,  there  said — "The  executors  who  have 
given  the  release  ought  to  have  been  co-plaintiffs,  and  I  think  it  must  be  taken  as  if 
they  were ;  and  then  the  case  of  Jones  v.  Herbert  (7  Taunt.  421 )  decides  that  a  plaintiff, 
who  applies  to  set  aside  a  release  given  by  a  co-plaintiff'  puis  darrein  continuance,  must 
make  out  a  very  strong  case  of  fraud."  So  also,  in  Crook  v.  Ste^jhen  (5  Bing.  N.  C.  688), 
the  Court  of  Common  Pleas  decided  that  they  would  not,  on  a  summary  application 
like  the  present,  set  aside  a  release  given  to  a  defendant  by  one  of  two  co-plaintiffs, 
unless  fraud  between  the  releasor  and  the  defendant  was  clearly  estalilished.  And 
in  a  recent  case  in  this  Court,  of  IVild  v.  Williains  (6  M.  &  W.  490),  the  same  rule 
was  acted  on,  and  it  was  there  held,  that  fraud  on  the  releasor  was  no  ground  for 
setting  aside  a  plea  of  release.  [Parke,  B.  The  only  point  is,  whether  the  release 
is  fraudulent ;  if  it  is  not,  the  pleas  must  be  allowed  to  stand.]  A  Court  of  law  will 
not  interfere  except  in  a  case  of  indisputable  fraud. 

The  Solicitor-General  (Sir  W.  W.  Follett),  Crompton,  and  Waddington,  in  support 
of  the  rule.  It  is  clear  that  the  party  releasing  must  have  an  interest,  but  it  is  not 
every  person  who  has  an  interest  in  the  subject-matter  of  a  suit  that  has  authority  to 
bind  his  copartners  by  a  release,  and  for  more  than  a  century  the  Courts  have  exercised 
their  authority  in  cases  of  this  sort.  In  this  case,  which  is  an  action  of  tort,  the  plain- 
tiff's sue  as  tenants  in  common,  and  Rogei's  would  have  no  interest  in  the  damages 
rocovered ;  for  there  are  several  authorities  to  shew  that  these  plaintiffs  can  recover 
only  iu  respect  of  their  own  interest.  Addison  v.  Overend  (6  T.  R.  766),  Sedgworth  v. 
Overend  (7  T.  E.  279).  [Parke,  B.  Here  there  was  no  separation  of  the  tobacco 
[89]  and  consequently  Rogers  and  Gray  would  continue  interested  in  three-eio-hths 
and  the  plaintiffs  would  still  be  interested  in  the  868  hogsheads.  Rogers  and  Gray 
would  not  cease  to  be  interested  until  the  division  was  actually  made.]  In  Leah  v. 
Legh  (1  B.  &  P.  447),  Buller,  J.,  says — "There  are  many  cases  in  which  the  Court 
has  set  aside  a  release  given  to  prejudice  the  real  plaintiff'.  All  the  cases  depend  on 
circumstances.  If  the  release  be  fraudulent  the  Court  will  attend  to  the  application." 
The  Court  here  is  dealing  with  its  own  action,  and  not  with  the  release  itself.  The 
question  is,  whether  the  plea  is  to  be  allowed  under  the  circumstances,  to  the  prejudice 
of  the  plaintiffs  in  this  action.  In  Herbert  v.  Pigott,  Bayley,  B.,  says — "  A  release  may 
be  most  unjust,  and  if  the  Court  sees  that  it  is  so,  they  will  interfere."  In  Barker  v. 
Richardson,  Hullock,  B.,  says — "The  Courts  have  exercised  the  jurisdiction  soufht  to 
be  enforced  in  this  case  on  several  occasions,  since  the  case  of  Payne  v.  Roqers  in 
which  the  Court  set  aside  a  release  given  by  a  tenant,  in  whose  name  a  landlord  had 
instituted  proceedings  for  an  encroachment  on  his  common."  It  is  clear  that  if  two 
partners  commence  an  action,  one  may  release  the  subject-matter  of  it,  and  that  if 
there  be  no  fraud  to  induce  the  Court  to  interfere  and  set  aside  that  release  it  will 
be  binding  upon  the  other  plaintiff,  and  operate  as  a  bar  to  the  action.  Mr.  Justice 
Buller,  in  the  case  of  Legh  v.  Legh,  says  that  there  are  many  cases  in  which  the  Court 
has  set  aside  releases  given  to  prejudice  the  real  plaintiff;  and  in  all  cases  where  the 
release  so  given  is  fraudulent,  the  Court  is  bound  to  interfere.     Now  in  this  case 
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Barker,  who  is  the  reul  plaintiff  by  the  terms  of  the  dissolution,  was  to  collect  the 
debts  due  to,  and  satisfy  the  claims  upon,  the  partnership,  and  the  other  plaintitj", 
Owcii,  had  bv  the  agreement  relinquisheil  all  interest  in  the  debt,  of  which  the  defen- 
dant was  fuliy  aware.  Fraud  [90]  cannot  be  inferred,  but  must  be  clearly  shewn  hy 
the  uflidavit  of  the  party  seeking  to  set  aside  the  plea  :  that  was  the  principle  upon 
which  the  eases  of  Arton  v.  Booth  and  Furniral  v.  Il'eston,  and  the  other  cases  cited 
for  the  defendant,  proceeded.  But  in  this  ease  no  one  can  doubt  that  the  defendant 
was  privy  to  the  fraud.  He  knew  of  the  dissolution  of  partnership,  and  the  teims 
upon  which  it  was  dissolved  ;  and,  when  the  payment  of  this  debt  was  demanded, 
made  no  claim  of  set-off',  but  subsequently,  with  a  full  knowledge  of  the  facts,  took  a 
release  from  Owen.  The  whole  case  is  so  pregnant  with  fraud,  that  we  should  not 
do  justice  between  the  parties  were  we  not  to  interfere  and  set  aside  the  plea  in  this 
stage  of  the  proceedings."  In  the  present  case  there  was  the  same  species  of  fraud; 
for  the  defendant  concealed  the  existence  of  the  release  from  the  plaintiff',  S.  Phillips, 
with  whom,  at  the  time  it  was  executed,  and  afterwards,  he  was  in  constant  com- 
munication. He  withheld  all  knowledge  of  it  also  from  Larrieu.  These  facts  are 
sutiicient  to  shew  such  fraud  as  will  induce  the  Court  to  interfere.  Most  of  the  cases 
mentioned  on  the  other  side  were  cases  of  actions  of  contract  in  which  the  whole  sura 
would  be  recovered,  and  not  of  tort,  where  the  other  part}'  might  recover  damages 
for  the  injury  to  his  share  of  the  property.  [Alderson,  B.  That  observation  rather 
applies  to  the  validity  of  the  plea.  Parke,  B.  The  plea  in  eff'ect  would  go  to  all  the 
damages  sustained  by  all  or  any  of  the  parties.]  Only  where  the  action  is  in  contract. 
But  the  defendant's  counsel  were  wrong  in  saying  that  the  cases  where  the  Courts 
had  refused  to  allow  a  release  to  be  set  up,  were  cases  in  which  the  party  had  no 
interest,  for  the  party  must  have  had  the  legal  interest,  otherwise  the  plea  would  not 
have  been  available.  The  term  "  fraud,"  as  applied  to  this  subject,  does  not  mean  a 
corrupt  agreement,  but  includes  every  case  where  a  person  takes  upon  himself  to  deal 
with  the  rights  of  others  clandestinely  and  surreptitiously ;  and  such  [91]  a  case  of 
fraud,  by  concealment  of  the  transaction  by  the  defendant  and  Rogers,  is  clearly  made 
out.  In  an  equitable  view  of  the  case,  Rogers  has  no  interest  whatever,  and  is  there- 
fore out  of  the  jurisdiction  of  a  Court  of  equity.  The  rule,  for  these  reasons,  ought  to 
be  made  absolute. 

Lord  Abingek,  C.  B.  It  has  been  the  practice  of  Courts  of  law  (especially  in 
modern  times),  where  they  see  that  justice  requires  the  interference  of  a  Court  of 
equity,  and  that  a  Court  of  equity  would  interfere — in  every  such  case  to  save  parties 
the  expense  of  proceeding  to  a  Court  of  equity,  by  giving  them  the  aid  of  the  equitable 
jurisdiction  of  a  Court  of  common  law,  to  enable  them  to  effect  the  same  purpose. 
From  that  principle  has  arisen  the  interference  of  Courts  of  common  law  in  many  of  the 
cases  which  have  been  cited,  where  they  have  prevented  a  plea  of  release,  or  any  other 
matter  of  the  same  sort,  from  being  pleaded ;  and  where  they  have  seen  clearly  and 
distinctly  that  a  Court  of  equity  would  declare  the  release  to  be  void,  they  set  the 
release  aside,  in  order  to  save  the  parties  the  necessity  of  having  recourse  to  a  tedious, 
and  certainly  sometimes  an  expensive,  litigation.  But  those  are  cases  where  without 
doubt  they  would  not  have  allowed  the  release  to  be  set  up. 

In  the  cases  cited,  where  the  release  has  been  given  by  one  party  in  fraud  of 
another  and  in  collusion,  or  whether  by  a  mere  nonunal  plaintiff'  having  no  interest 
whatever  in  the  subject-matter  of  the  action,  or  under  other  circumstances  of  the 
same  character,  which  perhaps  may  be  found  in  other  cases,  the  ruling  principle 
which  has  governed  the  Courts  has  been,  that  it  has  appeared  manifest  that  a  Court 
of  equity  could  do  nothing  else  hut  set  the  release  aside.  Now  in  this  case  the 
releasor  himself  had  an  immediate  interest  in  the  money  to  be  recovered  in  this  action, 
or  any  other  action  of  the  same  soi-t  that  could  be  brought— there  had  been  no  final 
arrange-[92]-ment  to  separate  his  interest,  and  to  give  him  only  an  interest  in  three- 
eights  of  the  tobacco  ;  and  therefore  that  is  a  distinction  in  this  case  which  is  not 
to  be  found  to  the  same  extent  in  any  of  the  cases  cited.  But  I  have  come  to  the 
opmion,  that  we  ought  not  to  make  this  rule  absolute,  on  another  ground,  which  is 
the  very  considerable  doubt  I  entertain  whether  a  Court  of  equity  would  set  this 
release  aside.  I  do  not  pronounce  any  opinion  as  to  whether  it  would  or  would  not  : 
It  IS  sufficient  to  say  that  I  entertain  considerable  doubt  whether  a  Court  of  equity 
would  so  decide.  It  might  be  essential,  in  order  to  determine  that  point,  to  know 
the  precise  state  of  the  accounts  between  Rogers  and  others  of  the  co-partners   in 
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this  transaction,  and  the  precise  extent  to  which  Clagett  had  assisted  Rogers  and  the 
plaintiffs  in  recovering  from  other  persons  the  s\ui)s,  which  it  seems  they  have 
recovered  in  other  actions,  arising  out  of  this  ti-ansaction.  And  various  other  circum- 
stances combine  to  create  serious  doubts  whether  under  the  circumstances  a  release 
was  not  reasonable.  Moreover,  I  cannot  l)ut  observe  that  this  action  is  brought  at  a 
period  when  the  Statute  of  Limitations  was  almost  exhausted,  so  that  it  seems  the 
parties  have  slept  upon  their  rights,  as  to  the  action,  for  so  many  years,  that  they 
themselves  give  a  sort  of  judgment  that  they  thought  Mr.  Clagett  at  least  ought  to 
be  spared.  The  parties  proceed  criminally  against  Warwick,  who  eludes  the  justice 
of  the  country  ;  they  then  proceed  against  other  parties  who  received  part  of  these 
goods  from  VVarwick,  and  they  recover  in  some  of  the  actions  ;  in  others  they  effect  a 
compromise.  It  is  suggested  that  Mr.  Clagett  gave  them  assistance  in  their  inquiries 
for  this  object ;  and  suppose  the  parties  to  have  said,  "  This  is  a  case  of  hardship 
against  Mr.  Clagett,  and  as  he  has  done  so  much  for  the  benefit  of  the  parties 
interested,  we  ought  not  to  proceed  against  him ; "  would  there  be  any  thing 
unrea.sonable  in  it?  and  suppose  the  opinion  of  one  of  the  parties  interested  proceeds 
really  [93]  bona  fide  to  that  extent,  and  he  gives  him  a  release,  I  am  not  prepared  to 
say  that  that  release  is  void  ;  I  am  rather  induced  to  think  the  other  parties  ought  to 
do  the  same  thing ;  and  if  that  is  my  opinion  upon  a  consideration  of  all  the  facts,  I 
cannot  set  that  aside  which  has  been  done  by  one  of  them.  Taking  all  the  circum- 
stances together,  I  think  it  is  by  no  means  clear  that  a  Court  of  equity  would  set 
aside  this  release  unconditionally  and  without  terms,  so  as  to  justif}'  a  Court  of  law, 
in  the  exercise  of  its  jurisdiction,  in  making  this  rule  absolute.  Under  all  the  circum- 
stances, therefore,  I  think  we  ought  not  to  press  our  jurisdiction  so  far  as  to  set  this 
plea  aside,  and  that  this  rule  must  be  discharged. 

Parke,  B.  I  entirely  concur  with  my  Lord  Chief  Baron,  that  in  this  case  we 
ought  not  to  interfere  to  exercise  the  equitable  jurisdiction  of  the  Court  by  preventing 
the  defendant  from  pleading  these  pleas.  The  cases  cited  clearly  estaljlish  that  the 
Court  may  exercise  an  equitable  jurisdiction  for  the  purpose  of  preventing  the  defen- 
dant from  pleading  pleas  of  release,  where  the  release  is  valid  in  point  of  law,  but 
invalid  in  equity,  as  being  a  fraud  for  which  the  defendant  is  answerable.  The  Courts 
have,  in  numerous  cases  which  have  been  cited,  properly  exercised  that  jurisdiction 
by  setting  aside  the  plea  of  a  release  ;  it  seems  in  some  of  the  cases  they  have  done 
more  than  that,  for  they  have  set  aside  the  release  itself.  I  apprehend  that  to  have 
been  per  incuriam,  for  I  cannot  understand  what  authority  the  Court  has  to  do  that, 
— all  they  can  do  is  not  to  allow  the  release  to  be  pleaded.  If  such  a  release  is  a 
fraud  in  point  of  law  upon  one  of  the  parties  to  it,  the  Court  would  not  interfere  ; 
that  is  the  proper  subject  for  a  replication  ;  they  can  only  interfere  when  it  is  a  fraud 
on  third  persons,  and  when  a  Court  of  equity  would  clearly  set  aside  the  release,  not 
merely  as  between  the  parties  one  of  whom  releases,  [94]  but  where  they  would  set  it 
aside  as  against  the  defendant.  In  order  to  call  upon  the  Court  to  exercise  its  equit- 
able jurisdiction,  it  must  be  made  out  manifestly  and  clearly  that  there  has  been  a 
fraud  by  some  person  upon  the  plaintiff  seeking  to  enforce  the  demand,  and  that  the 
defendant  was  a  party  to  that  fraud.  Unless  that  can  be  made  out  manifestly  and 
clearly,  this  Court  ought  not  to  interfere.  It  is  said  that  this  is  a  case  in  which  a 
Court  of  equity  would  interfere  to  set  aside  the  release,  but  I  am  b}'  no  means 
prepared  to  say  that  the  case  is  such  that  a  Court  of  equity  would  so  interfere.  I  take 
it  to  be  clear  that  one  partner  (and  Rogers,  as  far  as  regards  this  transaction,  was  a 
partner  with  the  others)  has  a  clear  right  to  receive  or  release  a  debt,  subject  to  his 
responsibility  to  his  partners,  unless  in  a  ease  where  he  has  expressly  or  impliedly 
barg.iined  and  disposed  of  that  right  to  his  other  partners.  There  are  many  cases 
which  have  been  cited,  particularly  that  of  Barker  v.  liiclMnhoii,,  in  which,  where  the 
plaintiff'  has  agreed  with  others  that  they  are  to  be  substantially  interested  in  a  debt, 
and  where  the  defendant  is  a  party  to  the  fraud,  and  receives  the  release  knowing 
that  the  person  who  gives  it  is  in  that  situation,  it  has  been  held  that  the  Court  will 
set  it  aside.  That  is  not  the  present  ease,  because  it  does  not  appeal'  on  these  affidavits 
that  there  has  been  any  bargain  by  which  Rogers  has  parted  with  the  right  which  he 
would  have,  independently  of  any  rights  of  his  own,  to  receive  or  release  the  proceeds 
of  the  subject-matter  in  which  the  parties  were  jointly  interested.  It  appears  that 
there  was  a  negotiation  in  the  course  of  the  year  1836,  in  which  it  was  contemplated 
that  there  should  be  an  end  of  the  partnership ;  that  negotiation  was  certainly  not 
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carried  into  effect,  :in(l  after  it  took  place  it  appears  clear  that  Rogers  continued  to  be 
interested,  citlier  to  the  extent  of  the  original  three-eighths,  or  at  all  events  to  the 
extent  of  that  proportion  after  deducting  the  8fiS  hogsheads  of  [95]  tobacco  which 
were  received  by  Kogers  abroad.  To  some  extent  he  had  an  undivided  interest,  and 
by  virtue  of  that  undivided  interest  he  had  as  much  right  to  receive  the  proceeds 
or  damages  for  misapplication  of  the  tobacco  as  the  other  parties  had,  and  I  cannot 
find  anything  in  these  affidavits  to  shew  that  he  himself,  as  a  co-partner,  has  parted 
with  that  original  right  which  he  so  had.  I  do  not  think  this  is  a  case  in  which  we 
ought  to  interfere.  Perhaps  it  may  not  be  correct  to  say,  (and  in  that  I  agree  with 
the  Solicitor-General,)  that  in  all  cases  in  which  a  party  has  an  interest  he  may  release, 
— that  is  not  perhaps  correct, — it  is  correct  to  say,  that  if  he  has  parted  with  all  interest, 
in  that  case  he  camiot  release.  One  of  the  cases  cited  by  the  Solicitor-General  was  a 
case  where  the  partner  agreed  with  his  co-partner  that  the  latter  should  receive  all  the 
debts  due  to  the  co-partnership,  and  pay  the  debts  of  the  co-partnership :  in  such  a 
case  he  has  disposed  of  his  right  to  release  the  debts,  although  he  has  an  interest  in 
the  ultimate  surplus.  I  quite  agree  that  where  a  person,  under  such  circumstances, 
executes  a  release  to  a  party  cognizant  of  the  situation  in  which  he  stands,  that  is  a 
case  in  which  a  Court  of  equity  would  interfere,  and  it  is  a  case  in  which  this  Court, 
in  the  exercise  of  its  equitable  jurisdiction,  would  interfere  to  prevent  the  defendant 
from  pleading  the  release.  But  it  appears  to  me  that  in  the  present  case  it  is  extremely 
doubtful  whether  there  has  been  any  fraud  committed  at  all  by  Rogers  or  his  co-partner  : 
certainly  not  any  fraud  to  which  the  defendant  was  a  party. 

Upon  the  whole,  therefore,  I  think  that  this  is  not  a  case  in  which  the  Court  ought 
to  interfere.  The  judgment  of  a  Court  of  law  is  final  and  conclusive,  because  there 
is  no  power  of  appealing  from  it.  In  all  these  cases  the  Couit  therefore  properly 
confine  themselves  to  simple,  clear,  and  manifest  cases,  about  which  there  cannot  be 
the  slightest  doubt  that  equity  would  relieve.  At  present  it  is  sufficient  to  say  that 
this  does  not  appear  to  be  such  a  case. 

[96]  Alderson,  B.  I  agree  that  this  rule  ought  to  be  discharged.  The  Court 
only  interferes  in  a  plain  ease,  where  the  act  done  in  releasing  the  debt  is  clearly  in 
fraud  of  the  plaintifl',  or  contrary  to  some  agreement  between  him  and  the  releasor. 
Where  the  party  is  an  interested  party,  and  where  by  the  law  all  persons  ha^-ing  a 
joint  interest  have  a  right  to  release  and  to  dispose  of  the  debt,  how  is  his  acting  on 
that  right  which  the  law  gives  him  as  arising  out  of  his  interest,  a  fraud  1  Then  what 
other  ground  exists  in  this  case  except  that?  It  seems  to  me  that  there  is  none,  and 
that  even  if  there  were, — if  fraud  were  made  out, — it  is  not  traced  to  the  defendant. 
It  is  not  only  necessary  that  it  should  be  a  fraud  on  the  party  injured,  but  it  also 
should  be  shewn  that  the  defendant  is  cognizant  of  it,  so  as  not  to  be  in  the  situation 
of  an  innocent  party.  There  is  nothing  here  to  shew  that  the  defendant  was  cognizant 
of  the  fact.  Supposing  that,  however,  to  be  a  matter  of  doubt,  upon  the  other  gi'ound  it 
seems  to  be  perfectly  plain,  that  here  the  party  releasing  had  an  interest  in  the  ti'ans- 
action,  and  an  interest  to  have  the  proceeds  of  the  goods'just  as  much  as  the  plaintiff's, 
and  had  the  right,  therefore,  innocently  of  releasing.  In  all  cases  where  one  partner 
releases  the  debt  due  to  himself,  that  does,  to  a  certain  extent,  injustice  towards  the 
other  partner,  because  the  other  partner  would  have  the  benefit  of  the  debt  if  it  were 
recovered.     This  is  no  more  than  that  case. 

On  these  grounds,  it  appears  to  me  that  this  release  ought  to  stand,  and  that  the 
plea  ought  to  be  allowed. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 

[97]  BuRMESTEK  AND  ANOTHER  V.  HoG.iRTH.  Exch.  of  Pleas.  Jan.  17,  1843.— 
A  declaration  alleged  that  the  defendant  made  his  bill  of  exchange,  and  directed 
the  same  to  J.  B.,  and  required  him  to  pay  the  defendant's  order  1871.  15s.,  and 
then  nidorsed  the  bill  to  the  plaintifts.  It' appeared  that  the  bill  had  been  drawn 
by  one  F ,  and  indorsed  by  the  defendant  in  blank,  and  having  been  delivered 
by  the  defendant  to  F.,  was  by  him  taken  to  a  bank  of  which  the  plaintifts  were 
the  managers,  where  it  was  received  by  them  in  renewal  of  another  bill  discounted 
by  them,  and  drawn  and  indorsed  by  "the  same  parties :— Held,  1st,  that  proof  of 
the  defendant's  being  the  indorser  of  the  bill  did  not  support  the  averment  that 
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he  made  the  bill ;  2ndly,  assuming  that  an  indorser  might  he  treated  as  a  drawer, 
still  the  present  indorsement,  being  in  blank,  was  equivalent  to  the  drawing  of 
a  new  bill  pa\-able  to  bearer,  and  therefore  the  bill  was  misdescribed  in  the 
declaration;  3rdly,  that  the  plaintiffs  were  not  entitled  to  recover  on  the  account 
stated. 

[S.  C.  1-2  L.  J.  Ex.  178.] 

Assumpsit  on  a  bill  of  exchange.  The  second  count  of  the  declaration  stated,  that 
theretofore,  to  wit,  on  &c.,  the  defendant  made  his  bill  of  exchange,  and  then  and 
there  directed  the  same  to  one  J.  Bone,  and  therebj'  required  the  said  J.  Bone  to  pay 
to  the  order  of  him  the  defendant,  six  weeks  after  the  date  thereof,  1871.  15s.,  and 
then  indorsed  the  same  to  the  plaintiffs.  There  was  also  a  count  upon  an  account 
stated. 

The  defendant  pleaded  to  the  second  count,  that  he  did  not  make  or  indorse  the 
said  bill ;  and  to  the  count  upon  the  account  stated,  non  assumpsit. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  Summer  Assizes  for  the  county 
of  Surrey,  it  appeared  in  evidence,  that  on  the  19th  of  June,  18-11,  the  plaintiffs,  who 
were  managers  of  the  London  and  Westminster  Bank,  discounted  a  bill  drawn  by  one 
Finden  and  indorsed  by  the  defendant,  which  bill  was  dishonoured  when  it  became 
clue  :  that,  on  the  "22nd  of  September,  Finden  drew  the  bill  the  subject  of  the  present 
action,  but  did  not  indorse  it ;  but  that,  after  it  had  been  indorsed  by  the  defendant 
in  blank,  he,  Finden,  carried  it  to  the  bank,  where  it  was  received  in  renewal  of  the 
dishonoured  bill.  It  was  contended  for  the  defendant,  that  the  issue  alleging  that 
the  defendant  made  the  bill  was  not  supported  by  the  evidence,  and  the  learned  Judge, 
being  of  that  opinion,  directed  the  jury  to  find  a  verdict  for  the  defendant,  giving  the 
plaintiff's  leave  to  move  to  enter  a  verdict.  Shee,  Serjt.,  having  in  Michaelmas  Term 
obtained  a  rule  accordingly, 

Thesiger  now  shewed  case.  The  second  count  of  the  [98]  declaration  was  not 
proved  ;  for  the  defendant  was  merelj'  the  indorser,  and  not  the  drawer  of  the  bill. 
There  is  a  distinction  between  the  maker  of  a  promissory  note  and  the  indorser  of  a 
bill  of  exchange.  In  the  case  of  a  note,  the  maker  stands  in  the  situation  of  an  acceptor 
of  a  bill,  and  is  primarily  liable,  but  an  indorser  is  not  liable  except  through  the 
indorsement  by  him.  It  is  true  that  an  indorser  in  some  respects  resembles  a  new 
drawer,  but  it  has  never  yet  been  decided  that  he  is  liable  lioth  as  drawer  and  indorser. 
In  Peimeij  v.  Iniies  (1  C.  M.  &  E.  439),  where  it  was  held  that  the  defendant's  indorse- 
ment constituted  a  new  drawing  by  him,  the  payee  had  indorsed  the  bill  to  the 
plaintiffs,  and  after  that  indorsement  the  defendant  indorsed  it,  and  then  the  plaintiffs 
indorsed  it :  and  Lord  Lyndhurst,  C.  B.,  said — "  The  indorsement  of  this  bill  by  the 
defendant  gave  it  all  the  effect  of  a  new  instrument  as  against  him,  though  it  did  not 
in  fact  create  a  new  instrument."  Guinnell  v.  Herbert  (5  Ad.  &  Ell.  436  ;  6  Nev.  & 
Man.  723),  however,  shews  that  he  cannot  be  considered  as  a  new  drawer  in  all  respects. 
There  the  note  was  signed  by  Herbert  Herbert,  and  indorsed  by  the  defendant  Edward 
Herbert.  And  Littledale,  J.,  says — "The  declaration  here  charges  Edward  Herbert 
as  the  maker  of  the  note.  It  must  be  taken  that  in  point  of  fact  the  note  was  made 
by  Herbert  Herbert ;  then  the  question  is,  whether  he  is  discharged,  and  a  new  instru- 
ment created  by  Edward  Herbert's  name  being  put  on  the  back  of  the  note,  I  cannot 
understand  how  that  should  be  so.  It  is  said  that,  in  the  case  of  a  bill  of  exchange, 
e\ery  indorser  is  a  new  drawer.  But  even  that  requires  qualification.  Bills  are  drawn 
according  to  the  custom  of  merchants  all  over  the  world  ;  and  merchants  w-ould  be 
much  surprised  at  being  told  that  an  indorser  might  be  considered  a  new  drawer  in 
all  respects.  It  may  be  correct  to  say,  that  an  indorsement  of  a  bill  is  in  the  nature 
[99]  of  a  new  drawing."  If  the  defendant  is  to  be  considered  as  a  new  drawer,  he 
cannot  also  be  considered  as  an  indorser  at  the  same  time.  [He  was  then  stopped  by 
the  Court.] 

Shee,  Serjt.,  Butt,  and  E.  James,  in  support  of  the  rule.  The  question  is,  what  is 
the  meaning  of  an  indorsement  in  the  English  law  ?  It  is  mere  writing  of  the  name 
upon  the  bill :  but  by  so  doing  the  party  does  that  which  amounts  to  both  a  drawing 
and  indorsing.  [Parke,  B.  Can  that  be  so  ?  It  is  one  act  onl}'.  It  cannot  be  Ijoth 
a  drawing  and  an  indorsing.]  An  indorser  does  not  take  upon  himself  any  one 
liability  other  than  what  a  drawer  takes  upon  himself ;  therefore  an  indorser  is  in 
effect  a  drawer.     In  Allen  v.  Walker  (2  M.  &  W.  318),  Alderson,  B.,  says — "The  plea 
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is,  that  the  defeixkiit  .lid  not  make  or  draw  the  bill  of  exchange,  as  in  the  first  count 
alleged.  Now,  the  manner  in  that  count  alleged  is  by  indorsement.  That  is  a 
traverse,  and  the  plea  cannot  be  treated  as  a  nullity."  By  the  law  of  France,  also, 
drawing  is  considered  the  same  as  indorsing.  And  in  HaUingalh  v.  Gloster  (3  East,  482), 
Lord  Ellenborough  says— "There  is  no  distinguishing  the  case  of  an  indorser  from 
that  of  a  drawer,  it  having  been  long  ago  decided  that  every  indorser  is  in  the  nature 
of  a  new  drawer,  every  indorsement  as  a  new  bill,  and  that  the  indorser  stands  as  to  his 
indorsee  in  the  law  merchant  the  .same  as  the  drawer."  Every  indorsement  is  there- 
fore a  new  drawing.  [Alderson,  B.  It  is  not  the  same  bill.  It  is  the  drawing  of  a 
new  bill  that  it  amounts  to.]  It  does  not  follow,  because  the  indorsing  of  the  bill 
makes  it  payable  to  bearer  instead  of  to  order,  that  it  is  therefore  a  different  instru- 
ment. Wlien  a  man  draws  a  bill  payable  to  a  third  person,  he  does  that  which, 
when  he  draws  a  bill  payable  to  his  own  order,  he  does  by  indorsement.  A  blank 
indorsement  is  a  mere  e.vpanding  of  the  contract  into  which  the  drawer  and  [100] 
indorse!-  enter,  to  pay  if  the  acceptor  does  not.  [Parke,  B.  But  you  cannot  say  that 
the  one  act  is  the  act  of  drawing  and  indorsing  also.  You  cannot  make  it  two  acts. 
The  holder  may  treat  it  as  a  diuwing  or  an  indorsing,  but  it  cannot  be  both.]  At  all 
events,  there  is  evidence  of  an  account  stated  between  the  indorser  and  indorsee.  The 
indorsement  is  an  admission  pio  tan  to  that  so  much  is  due,  for  there  is  a  privity 
between  the  plaintiffs  and  the  defendant.  In  Watkins  v.  Wake  (7  M.  &  W.  488),  it 
was  held  that  debt  was  maintainable  on  a  bill  of  exchange  by  an  indorsee  against  his 
immediate  indorser. 

Loud  Akinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  defendant  cannot  be  considered  as  both  drawer  and  indorser ;  and  supposing  that 
he  could,  I  think  the  bill  is  not  correctly  described  ;  for  if  in  point  of  law  this  indorse- 
ment constituted  a  new  drawing,  it  would  be  a  new  drawing  of  a  bill  paj'able  to 
bearer,  and  therefore  it  is  raisdescribed  when  it  is  stated  to  be  payable  to  the 
defendant's  order. 

P.\RKE,  B.  I  agree  with  my  Lord  that  the  rule  must  be  discharged.  In  the  first 
place,  assuming  that  the  indorser  of  a  bill  may  be  treated  as  the  drawer,  the  indorse- 
ment in  this  case,  being  in  blank,  was  e(juivalent  to  the  drawing  of  a  new  bill  payable 
to  bearer ;  but  the  declaration  describes  the  bill  as  payable  to  the  order  of  the  drawer, 
which  is  different  in  substance.  In  the  one  case,  any  one  who  was  the  holder  of  the 
bill  by  delivery,  would  be  entitled  to  the  money  specified  in  it ;  in  the  other,  that 
person  only  who  should  be  indicated  by  a  fresh  act  of  the  drawer,  ordering  the  money 
to  be  paid  to  him.  In  some  of  the  cases  on  the  subject  it  has  happened  that  the 
indorsement,  which  has  been  treated  as  an  act  of  drawing,  [101]  has  been  in  blank ; 
but  the  objection  that  the  drawer  should  have  Ijeen  stated  to  have  made  the  bill 
payable  to  the  bearer,  has  never  been  brought  forward. 

In  the  second  place,  there  were  two  issues,  one  whether  the  defendant  drew,  the 
other  whether  he  indorsed,  a  bill  payable  to  the  drawer's  order.  There  are  two 
different  acts  alleged  on  the  record.  I  do  not  think  it  possible  that  the  single  act  of 
indorsing  should  be  proof  of  both.  It  is  true  that  the  holder  may  treat  the  indorser 
as  the  drawer  of  a  new  bill,  or  as  the  indorser  of  the  old  bill,  but  he  cannot  treat  him 
as  both. 

Then  as  to  the  right  of  the  plaintiffs  to  recover  on  the  account  stated  ;  although 
the  indorsement  of  the  bill,  in  an  action  by  the  indorsee  against  the  indorser,  may  be 
prima  facie  evidence  of  an  account  stated,  yet  on  the  facts"  in  proof  in  this  case,  that 
prima  facie  evidence  was  rebutted,  and  it  is  .shewn  that  there  was  no  account  stated 
between  the  parties.  In  a  late  case,  Lewin  v.  Ediomrh  (9  M.  &  W.  720),  we  held  that, 
although  prima  facie  the  action  of  debt  would  lie  on  a  bill  of  exchange  by  indorsee 
against  indorser,  yet  where  it  appeared  on  the  pleadings  that  the  indorsement  was  in 
blank,  and  the  bill,  being  made  thereby  payable  to  bearer,  was  handed  over  by  the 
indorser,  and  so  no  privity  existed  between  the  indorsee  and  indorser,  the  action  was 
not  maintainable.  I  think,  therefore,  that  the  count  on  the  account  stated  is  not 
supported  by  the  evidence. 

Alderson,  B.  I  am  of  the  same  opinion.  We  ought  to  construe  the  averments 
in  the  declaration  according  to  their  plain  sense  and  meaning,  and  then  they  import  a 
drawing  as  one  act  and  an  indorsement  as  another.  Here  one  act  only  is  proved  to 
have  been  done,  which  my  brother  Shee  contends  may  be  treated  as  either  the  one  or 
the  other ;  but  admitting  the  argument  to  be  well  founded,  [102]  it  cannot  be  treated 
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as  both  ;  aud  therefore  the  plaiiitifts  must  fail  on  that  point.  The  indorsement  is  not 
a  drawing  of  the  same  bill,  but  of  a  bill  pa\'able  to  bearer.  It  seems  to  me,  therefore, 
incorrect  to  describe  an  indorsement  as  a  new  drawing  of  the  bill ;  and  if  that  be  so, 
there  is  a  difference  between  the  dr'awing  and  indorsing  of  a  bill.  But  then  it  is  said 
this  indorsement  was  evidence  of  an  account  stated.  It  is  true,  as  between  the 
immediate  parties  to  it,  a  bill  is  evidence  of  an  account  stated  ;  but  here  the  parties 
were  not  immediate  :  there  was  an  intermediate  party,  namely  Finden,  who  carried 
the  bill  to  the  bank  and  got  credit  for  it ;  and  therefore  the  indorsement  cannot  lie 
evidence  of  the  account  stated. 
Rule  discharged. 

Windham  v.  Fenavick.     Exch.  of  Pleas.     Jan.  17,  1843. — The  description  of  the 
residence  of  the  defendant  in  a  writ  of  summons  is  immaterial. 

[S.  C.  2  Dowl.  (N.  S.)  783  ;  7  Jar.  401.] 

In  this  case  Barstow  applied  to  set  aside  an  alias  writ  of  summons,  on  the  ground 
of  a  variance  between  the  alias  and  the  original  wi'it.  The  defendant  had  been 
described  in  the  first  writ  as  "of  ,  in  the  county  of  York,"  but  the  blank  had 

been  filled  up  by  Parke,  B.,  on  a  summons,  with  the  word  "  Waghen."  The  alias 
writ  described  the  defendant  as  "of  Brooke  in  the  Isle  of  Wight,  in  the  county  of 
Southampton,  and  late  of  Waghen,  in  the  county  of  York."  It  was  sworn  that  the 
defendant  never  had  lived  in  the  county  of  York. 

P.iRKE,  B.  The  statute  only  requires  the  writ  to  state  the  place  and  county  of  the 
residence  or  supposed  residence  of  the  defendant,  or  wherein  the  defendant  shall  be 
or  shall  be  supposed  to  be.  The  description  is  therefore  immaterial — he  may  be 
supposed  to  have  lived  there. 

Motion  refused. 


[103]  H.\MP  r.  W.\EREN.  Exch.  of  Pleas.  Jan.  21,  1843. — Where  a  writ  of  summons 
is  not  served  until  after  four  calendar  months  from  the  date  of  it,  the  proper 
course  is  for  the  defendant  to  apply  to  the  Court  to  set  it  aside,  and  not  to  treat 
it  as  a  nullity. 

[S.  C.  12  L.  J.  Ex.  215.] 

A  writ  of  summons,  dated  the  6th  day  of  August,  was  served  on  the  defendant 
at  half- past  twelve  p.m.,  on  the  6th  day  of  December  following.  Two  days  afterwards 
a  summons  was  taken  out,  calling  upon  the  plaintiff  to  shew  cause  why  the  copy  of 
the  writ  of  summons  and  the  service  thereof  should  not  be  set  aside  ;  and  on  the 
hearing  of  the  summons  by  Rolfe,  B.,  it  was  ordered  to  be  discharged  with  costs,  his 
Lordship  being  of  opinion,  that  as  there  was  no  proof  of  the  writ  of  summons  having 
been  issued  before  half-past  twelve  o'clock,  the  service  might  have  been  effected  within 
four  months  afterwards.  Martin  afterwards  obtained  a  rule  calling  on  the  plaintiff' 
to  shew  cause  why  the  service  of  the  writ  of  summons  should  not  be  set  aside  with 
costs,  and  why  the  order  of  Rolfe,  B.,  should  not  be  rescinded,  and  the  costs  paid 
under  it  refunded,  on  the  ground  that  the  writ  had  not  been  served  within  the  period 
prescribed  by  the  stat.  2  Will.  4,  c.  39. 

Fortescue  now  shewed  cause.  The  words  of  the  10th  section  of  the  statute  are, 
"  that  no  writ  issued  by  authority  of  this  act  shall  be  in  force  for  more  than  four 
calendar  months  from  the  day  of  the  date  thereof,  including  the  day  of  such  date." 
If  the  writ  was  served  too  late,  it  was  of  no  use  to  apply  to  the  Court,  for  in  that 
case  the  writ,  being  a  nullity,  is  of  no  force  whatever,  but  a  mere  piece  of  waste  paper. 
And  as  the  plaintiff  has  taken  no  step  upon  it,  the  defendant  was  not  called  upon  to 
do  so.  It  would  have  been  time  enough  to  have  come  to  the  Court  when  the  plaintiff 
took  any  step  upon  it.  [Lord  Abinger,  C.  B.  As  yon  have  served  it  upon  the  party, 
he  may  come  to  set  it  aside.]  Here  the  writ  is  void  on  the  face  of  it,  for  it  bears  the 
memorandum  directed  by  the  statute,  which  [104]  requires  the  service  to  be  within 
four  months,  including  the  day  of  the  date  thereof. 

Martin,  contra.  The  learned  Judge  having  held  the  service  to  be  regular,  it  is 
too  much  now  to  come  here  and  say  it  is  altogether  a  nullity.     But  the  Lord  Chief 
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Bjiron  has  given  a  full  answer  to  the  objection,  by  saying,  that  as  the  plaintiii'  has 
served  the  writ,  the  defendant  has  a  right  to  come  here  to  set  it  aside.  Suppose  the 
defendant  disregarded  the  service,  the  plaintiff  probably  would,  on  an  affidavit  of 
service,  enter  an  appearance  for  the  defendant  and  declare  ;  and  then,  on  coming  to 
the  Court,  the  defendant  would  be  met  by  the  objection  that  the  application  was  too 
late,  inasmuch  as  two  steps  had  been  taken. 

Per  Curiam.  This  is  just  the  kind  of  case  in  which  a  defendant  ought  to  come 
to  the  Court. 

Rule  absolute. 

Wii.Li.A.Ms  ('.  Mortimer.  Exch.  of  Pleas.  Jan.  21,  1843. — The  Court  refused  to 
allow  an  affidavit  to  be  read  which  was  sworn  after  the  first  four  days  of  the 
term,  in  support  of  a  rule  obtained  upon  it  for  a  new  trial,  although  the  rule  had 
in  fact  been  obtained  after  the  affidavit  was  sworn,  in  consequence  of  the  motions 
for  new  trials  extending  beyond  the  four  days. 

[S.  C.  2  Dowl.  (N.  S.)  509  ;  12  L.  J.  Ex.  164.] 

There  being  more  motions  for  new  trials  than  could  be  heard  within  the  first  four 
days  of  Michaelmas  Term  last,  a  list  was  made,  on  the  evening  of  the  4th  day,  of 
those  which  remained  to  be  moved,  and  amongst  others  this  cause  was  entered,  but 
it  was  not  in  fact  moved  until  the  9th  of  November,  when  E.  V.  Williams  obtained 
a  rule  nisi,  which  was  drawn  up  on  reading  certain  affidavits. 

Chilton,  on  shewing  cause,  took  an  objection  to  the  reading  of  one  of  the  affidavits, 
on  the  ground  that  it  had  been  sworn  after  the  first  four  days  of  the  term,  viz.  on  the 
[105]  7th  of  November.  The  rule  could  not  have  been  obtained  after  the  first  four 
days  had  expired,  unless  the  case  had  been  entered  in  the  list,  and  that  entry  is 
equivalent  to  the  case  having  been  then  moved,  except  that  the  Court  necessarily 
required  time  to  hear  the  case ;  but  the  party  ought  to  be  prepared  with  all  his 
materials  within  the  first  four  days,  and  cannot  add  any  afterwards. 

The  Court  held  the  objection  to  be  valid,  and  refused  to  allow  the  affidavit  to  be 
read,  and  the  case  was  argued  on  the  other  affidavits. 

Harrison  v.  Jones.  Exch.  of  Pleas.  Jan.  24,  1843. — The  rule  as  to  the  time  for 
moving  for  judgment  as  in  case  of  a  nonsuit  is  the  same  in  cases  to  be  tried  before 
the  sheriff,  as  in  those  at  Nisi  Prius. 

[S.  C.  2  Dowl.  (N.  S.)  798  ;  12  L.  J.  Ex.  165  ;  7  Jur.  177.] 

In  this  case,  which  had  been  ordered  to  be  tried  before  the  undersheriff  of  Denbigh- 
shire, issue  was  joined  on  the  6th  of  June,  in  Trinity  Term.  It  appeared  by  the 
affidavit  that  the  undersheriff  had  held  seven  Courts  since  issue  joined. 

Granger  now  moved  for  judgment  as  in  case  of  a  nonsuit,  and  contended  that 
sufficient  time  had  elapsed.  [Alderson,  B.  No ;  this  is  a  country  cause,  and  issue 
having  been  joined  in  an  issuable  term,  there  ought  to  be  a  lapse  of  two  Assizes.]  But 
this  is  a  cause  to  be  tried  before  the  sheriff,  and  is  therefore  distinguishable,  and  it  is 
sworn  that  the  undersheriff  has  held  seven  Courts  since  issue  joined. 

P.\.KKE,  B.  The  motion  is  made  too  soon.  It  has  been  decided  that  the  rule,  as 
to  moving  for  judgment  in  case  of  a  nonsuit,  is  the  same  in  cases  to  be  tried  before 
the  .sheriff  as  in  those  at  Nisi  Prius. 

Lord  Aiunger,  C.  B.,  Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  refused. 

[106]     NicHOLLS  V.  Wilson.     Exch.  of  Pleas.     Jan.  26,  1S43.— An  attornev  is  not 
entitled  to  recover  his  bill  of  costs  for  conducting  an  action  which  he  has  not 
ternnnated,  but  which  has  been  discontinued,  unless  he  shews  satisfactory  reasons 
for  not  proceeding  with  it,  and  gives  his  client  reasonable  notice  thereof. 
[S.  C.  2  Dowl.  (N.  S.)  1031 ;  12  L.  J.  Ex.  266.     Referred  to,  Wliitehead  v.  Lord, 

1852,  7  Ex.  693.] 

This  was  an  action  of  debt,  to  recover  the  sum  of  101.  12s.  7d.,  the  amount  of  an 
attorney  s  bill  for  work  and  labour  done  in  a  cause  of  Wilson  v.  Smith. 
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The  defendant  pleaded  nunquam  indebitatus. 

At  the  trial  before  the  undersiieriff  of  Warwickshire,  at  Birmingham,  ou  the  18th 
instant,  the  plaintitf  proved  his  retainer,  the  work  done,  and  the  delivery  of  a  signed 
bill  one  month  before  action  brought.  The  defendant  called  a  witness,  who  proved 
that  the  action  against  Smith  had  been  discontinued  by  the  plaintitf',  who,  in  answer 
to  a  question  put  to  him  b}^  the  witness  in  the  defendant's  presence,  as  to  why  he  had 
commenced  the  action  and  afterwards  discontinued  it,  stated,  that  "  he  found  there 
were  difficulties  in  the  road  which  induced  him  not  to  go  on."  On  this  evidence  the 
case  went  to  the  jury,  the  undersherifl'  observing,  that  the  attorney  had  no  right  to 
stop  suddenly  short  in  an  action,  without  giving  reasonable  notice  to  his  client  to 
furnish  him  with  money,  and  that  as  the  action  had  not  proceeded  to  a  legal  termina- 
tion, he  thought  the  plaintiff  was  not  entitled  to  recover.  The  jury  having  found  for 
the  defendant, 

Montagu  Chambers  now  moved  for  a  new  trial,  on  the  ground  of  misdirection,  and 
of  the  verdict  being  against  the  evidence.  The  undersheritf  left  the  case  improperly 
to  the  jury.  An  attorney  is  not  bound  to  prosecute  to  a  final  end  every  suit  he 
commences.  If  he  has  sufficient  and  reasonable  cause  for  doing  .so,  he  may  relinquish 
it  without  disentitling  himself  to  costs  for  the  period  during  which  he  conducted  it. 
That  was  decided  in  Vansandau  v.  Browne  (9  Bing.  402  ;  2  M.  &  Scott,  543).  In 
JFwlsicorth  V.  Marshall  (2  Cr.  &  J.  665),  it  was  held  that  [107]  if  an  attorney  has 
reasonable  and  probable  cause  for  commencing  an  action,  and  desists  from  prosecuting 
it  because  he  afterwards  discovers  that  it  cannot  be  proceeded  with  successfully,  he 
is  still  entitled  to  recover  his  costs  from  his  client.  [Lord  Abinger,  C.  B.  He  ought 
to  give  notice  to  his  client  that  he  cannot  proceed  without  funds.]  The  plaintiff  was 
clearly  entitled  to  relinquish  the  conduct  of  the  cause  upon  just  grounds  and  reason- 
able notice,  and  the  defendant  should  have  shewn  that  reasonable  notice  was  not 
given,  if  such  was  the  fact.  It  was  not  imputed  that  the  plaintiff  had  been  guilty  of 
negligence,  or  had  improperly  determined  the  action.  [Gurney,  B.  The  negligence 
stated  as  the  cause  of  terminating  the  action,  is  that  the  plaintiff  met  with  difficulties 
in  prosecuting  it ;  but  what  those  difficulties  were  does  not  appear. 

Lord  Abixger,  C.  B.  I  do  not  lay  it  down  as  a  rule,  that  an  attorney  cannot  in 
any  case  recover  his  costs  without  having  given  notice  to  his  client  previously  to  dis- 
continuing a  suit,  because  it  is  possible  to  conceive  circumstances  under  which  an 
attorney  might  be  justified  in  abandoning  proceedings  without  any  notice.  In  this 
case,  however,  I  see  no  reason  for  granting  a  rule. 

Parke,  B.  The  rule  is  correctly  laid  down  in  HarrU  v.  Oshourn  (2  C.  &  M.  629), 
where  Lord  Lyndhurst  said,  "  I  consider  that  when  an  attorney  is  retained  to  prosecute 
or  defend  a  cause,  he  enters  into  a  special  contract  to  carry  it  on  to  its  termination. 
I  do  not  mean  to  say,  that  under  no  circumstances  can  he  put  an  end  to  this  contract ; 
but  it  cannot  be  put  an  end  to  without  notice."  There  might  be  instances  where  he 
would  be  at  liberty  to  do  so  without  notice,  because  a  case  might  occur  so  plain  as 
not  to  require  notice.  Certainly,  in  this  case,  the  action  not  [108]  having  been  brought 
to  a  termination,  it  was  for  the  plaintiff  to  shew  satisfactorily  why  he  had  not  proceeded 
with  it. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  refused. 


Pearson  v.  Archbold.  Exch.  of  Pleas.  Jan.  26,  1843. — The  Court  will  not  grant 
a  rule  calling  upon  a  party  to  pay  money  found  by  an  award,  to  be  due  from'him, 
without  an  affidavit  of  the  service  of  the  award. 

[S.  C.  2  Dowl.  (N.  S.)  769;  12  L.  J.  Ex.  230;  7  Jur.  402.     See  p.  477,  post] 

The  above  cause  and  all  matters  in  difference  having  been  referred  by  order  of 
Nisi  Prius,  the  costs  to  abide  the  event,  the  order  was  made  a  rule  of  Court ;  and  the 
arbitrator  awarded  that  161.  was  due  from  the  plaintiff  to  the  defendant. 

Sir  John  Bayley  now  moved  for  a  rule  calling  upon  the  plaintiff  to  pay  the  money 
found  due,  and  the  costs  of  the  cause,  which  had  been  taxed  at  381.,  with  the  view 
of  issuing  execution  under  1  &   2  Vict.  c.  110,  s.   18.     The  affidavit  on  which  he 
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moved  did  not  contain  any  statement  that  the  award  and  allocatur  had  been  served 
upon  the  plaintift'.  ,     •      r    > 

LoKi)  Ar.iNi;KK,  C.  B.     I  think  there  should  be  an  afhdavit  of  the  service  of  the 

awiird. 

Kule  refused. 


[109]  Lewis  r.  Lokh  Tankekville.  Exch.  of  Pleas.  Jan.  28,  1843.— An  applica- 
tion to  set  aside  a  warrant  of  attorney,  on  the  ground  of  its  not  having  been 
duly  attested  in  compliance  with  the  statute,  can  only  be  made  liy  the  party 
himself,  or  by  au  attorney  employed  and  authorized  by  him  for  that  purpose. 

[S.  C.  2  Dowl.  (X.  S.)  7.54  ;  12  L.  J.  Ex.  234  ;  7  Jur.  204.] 

Butt  had  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  a  warrant  of 
attorney  given  and  executed  by  the  defendant  should  not  be  set  aside,  on  the  ground 
that  it" was  not  attested  by  an  attorney  nominated  by  the  party  executing  it,  as 
required  by  stat.  1  &  2  Vict.  c.  110,  s.  9.  It  appeared  from  the  affidavits,  that  the 
defendant  had  been  for  some  years  resident  abroad,  and  that  the  application  was  made 
by  an  attorney  on  his  behalf,  who  stated,  in  the  affidavit  on  which  the  rule  was 
obtiiined,  "  that  for  many  years  previous  to  the  execution  of  the  warrant  of  attorney 
in  cjuestion,  and  at  the  period  at  which  the  same  bears  date,  and  thenceforth  hitherto, 
this  deponent  was,  and  still  is,  the  attorney  for  the  defendant." 

Jervis  shewed  cause.  It  does  not  appear  that  the  person  who  makes  this  applica- 
tion has  any  instructions  from  Lord  Tankerville,  or  any  authority  from  him  to  make 
this  application,  and  the  Court  will  not  set  aside  a  warrant  of  attorney  except  at 
the  instance  of  the  defendant  himself,  or  on  the  application  of  an  attorney  employed 
by  him  for  that  purpose.  In  Plmikdt  v.  Buchanan  (3  B.  &  C.  736),  where  a  party 
seeking  to  reverse  an  outlawry  did  not  appear  in  person,  but  by  attorney,  it  was  held 
that  it  must  appear  by  the  affidavit  that  the  attorney  was  authorized  by  him  to  make 
the  application. 

Butt,  contra.  The  statute  does  not  contain  any  provision  as  to  the  party  applying ; 
nor  is  there  any  authority  to  support  such  an  objection  as  the  one  here  made. 
[Alderson,  B.  There  is  no  affidavit  that  the  application  is  made  on  behalf  of  and  by 
the  desire  of  the  defendant.]  [110]  The  authority  sufficiently  appears,  for  it  may 
very  well  be  inferred  that  an  attorney  who  has  a  general  authority  to  act  for  another, 
has  power  to  do  so  in  a  particular  instance. 

Lord  Adixgek,  C.  B.  There  should  have  been  either  an  affidavit  made  b)^  Lord 
Tankerville  himself,  or  one  stating  an  authority  from  him  to  make  the  application,  so 
as  to  shew  that  it  was  made  by  a  part}'  acting  as  attorney  for  him  in  the  particular 
transaction.  This  is  too  obvious  to  require  any  authority,  and  I  think  the  rule  ought 
to  be  discharged  with  costs. 

Parke,  B.  It  ought  to  be  the  application  of  the  party  himself,  or  that  of  some  one 
standing  in  the  same  position,  as  for  instance,  his  assignees  in  case  of  bankruptcj^ 

Alderson,  B.  There  is  no  statement  in  the  affidavit  that  the  attorney  is  Lord 
Tankerville's  attorney  for  this  particular  purpose,  and  I  think  the  Courts  have  never 
interfered  without  the  application  being  made  by  the  party  himself  or  some  one 
claiming  under  him. 

Kule  discharged,  with  costs. 


Lewin  ,-.  Holerook.  Exch.  of  Pleas.  Jan.  31,  1843.— A  cause  and  all  matters  in 
difference  were  referred  by  an  order  of  reference  to  the  decision  of  an  arbitrator, 
the  arbitrator  to  make  and  publish  his  award,  ready  to  be  delivered  to  the  paities, 
or  either  of  them,  "  or  if  they  or  either  of  them  should  be  dead  before  the  making 
of  the  said  award,  to  their  respective  personal  representatives  who  should  require 
the  same,"  on  or  before  a  certain  day.  Several  meetings  were  from  time  to  time 
held,  but  one  of  the  parties  died  before  the  reference  was  concluded.  After  his 
death,  the  arbitrator  was  requested  to  proceed  with  the  reference,  but  he  declined 
doing  so,  the  executrix  of  the  deceased  party  having  refused  to  attend,  and 
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protested  against  his  proceeding  : — Held,  that  the  Court  had  no  power  to  direct 
the  arbitrator  to  proceed,  or  to  compel  the  executrix  to  attend  before  him. 

[S.  C.  2  Dowl.  (N.  S.)  991  ;  12  L.  J.  Ex.  267.] 

This  was  an  action  by  landlord  against  tenant  for  injuries  and  dilapidations  to 
certain  demised  premises.  After  issue  joined,  the  cause  and  all  matters  in  difference 
were  by  [111]  the  consent  of  the  attornios  on  both  sides  referred  to  arbitration,  under 
a  Judge's  order  dated  the  18th  March,  1841,  whereby  "the  arbitrator  was  to  make 
anil  duly  publish  his  award  in  writing  of  and  concerning  the  matters,  ready  to  be 
delivered  to  the  said  parties  or  to  either  of  them,  or  if  they  or  either  of  them  should 
be  dead  before  the  making  of  the  said  award,  to  their  respective  personal  representatives 
who  should  require  the  same,  on  or  before  the  1st  day  of  Trinity  Term  next  ensuing 
the  day  of  the  date  thereof,  or  on  or  before  any  other  day  to  which  the  said  arbitrator 
should  by  any  writing  under  his  hand  from  time  to  time  enlarge  the  time  for  making 
his  said  award."  And  the  arbitrator  was  to  be  "  at  liberty,  if  he  should  think  fit,  to 
examine  the  parties  to  the  suit,  who  were  to  produce  before  him  all  such  books,  deeds, 
papers  and  writings  in  their  or  either  of  their  custody  or  power  relating  to  the  matters 
in  diHerenoe,  as  he  should  require."  Meetings  were  from  time  to  time  held  before  the 
arbitrator  until  the  27th  of  December,  when  the  defendant  died.  During  the  month 
of  January,  1842,  several  applications  were  made  to  the  arbitrator  to  proceed  with  the 
reference,  who  declined  to  do  so  until  there  was  a  legal  representative  of  the  defendant. 
In  August,  the  defendant's  will  was  proved  in  the  Prerogative  Court  of  Canterbury  by 
Elizabeth  Holbrook,  the  widow  and  sole  executrix  of  the  defendant.  After  several 
applications,  the  arbitrator  appointed  a  meeting  for  the  6th  January,  1843,  notice 
whereof  was  given  to  the  defendant's  attorney.  The  plaintiffs  accordingly  attended 
by  counsel  before  the  arbitrator,  but  no  one  appeared  on  the  other  side ;  and  the 
arbitrator  stated  that  the  defendant's  attorney  had  served  him  with  notice  on  behalf 
of  the  executrix,  that  in  consequence  of  the  defendant's  death  the  cause  had  abated, 
and  protesting  against  his  making  any  award  thereon.  He  then  declined  to  proceed 
with  the  reference,  and  recommended  an  application  to  the  Court.  [112]  The  time 
for  making  the  award  had  been  from  time  to  time  duly  enlarged. 

Montagu  Chambers  now  moved  for  a  rule  to  shew  cause  why  the  arbitrator  should 
not  proceed  with  the  reference,  and  make  and  publish  his  award  as  if  the  defendant 
were  still  living.  Although  in  ordinary  cases  the  death  of  one  of  the  parties  operates 
as  a  revocation  of  the  arbitrator's  authority,  it  is  not  so  where,  as  in  this  case,  the 
order  of  reference  expressly  provides  for  the  event,  by  directing  the  award  to  be 
delivered  to  the  personal  representatives.  [Lord  Abinger,  C.  B.  What  power  have 
we  to  compel  the  executrix  in  this  case  to  go  before  the  arbitrator  :  how  can  we  enforce 
this  agreement  after  the  death  of  one  of  the  parties  1  We  cannot  attach  the  executrix.] 
It  must  be  implied  here  that  the  intention  of  the  parties  was,  that  the  death  of  either 
should  not  revoke  the  arl)itrator's  authority  ;  and  if  the  arbitrator  proceeds,  his  award 
will  be  good, (a)  though  it  cannot  be  enforced  by  attachment. 

Parke,  B.  If  you  go  on  with  the  reference  and  get  your  award,  then  you  have 
a  remedy  against  the  personal  representative,  because  the  defendant  has  agreed  that 
his  assets  shall  be  bound  thereby ;  but  the  Court  has  no  power  to  direct  the  arbitrator 
to  proceed. 

Rule  refused. 

[113]  Wilson  r.  Brett.  Exch.  of  Pleas.  Jan.  27,  1843.— A  person  who  rides  a 
horse  gratuitou.sly,  at  the  owner's  request,  for  the  purpose  of  shewing  him  for  sale, 
is  bound,  in  doing  so,  to  use  such  skill  as  he  actually  po.ssesses  ;  and  if  proved  to  be 
a  person  conversant  with  and  skilled  in  horses,  he  is  equally  liable  with  a  borrower 
for  injury  done  to  the  horse  while  ridden  by  him. 

[S.  C.  12  L.  J.  Ex.  264.  Discussed,  Gihliii  v.  M'Mullen,  1869,  5  Moore,  P.  C.  434; 
L.  R.  2  P.  C.  317.  Approved,  Grill  v.  General  Iron  Screw  Collier  Company,  1866, 
L.  R.  1  C.  P.  612.] 

Case.  The  declaration  stated,  that  the  plamtiff,  at  the  request  of  the  defendant, 
caused  to  be  delivered  to  the  defendant  a  certain  horse  of  the  plaintiff  of  great  value, 

(a)  See  Tyler  v.  Jones,  3  B.  &  C.  144,  and  Clarke  v.  CrufU,  4  Bing.  143 ;  12  Moore,  349. 
Ex.  Div.  VIII.— 24 
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to  wit,  &c.,  to  be  by  the  defendant  shewn  to  a  certain  person  to  the  plaintiff  unknown, 
and  to  be  re-delivered  by  the  defendant  to  the  plaintitt  on  request,  and  that  thereupon 
it  then  became  and  was  the  duty  of  the  defendant  to  take  due  and  proper  care  of  the 
said  horse,  and  to  use  and  rifle  the  same  in  a  careful,  moderate,  and  reasonable  manner, 
and  in  places  fit  and  proper  for  that  purpose :  yet  the  defendant,  not  regarding  his 
ihity  &c.,  did  not  nor  would  take  due  and  proper  care  of  the  said  horse,  but  on  the 
contrary  used  and  rode  the  same  in  a  careless,  immoderate,  and  improper  manner, 
and  in  unfit  and  improper  places,  itc,  whereby  the  said  horse  was  injured,  &c.  Plea, 
not  guilty. 

At  the  trial  before  Rolfe,  B.,  at  the  London  Sittings  in  this  term,  it  appeared  that 
the  plaintiff  had  intrusted  the  horse  in  question  to  the  defendant,  requesting  him  to 
ride  it  to  Peckhara,  for  the  purpose  of  shewing  it  for  sale  to  a  Mr.  Margetson.  The 
defendant  accordingly  rode  the  horse  to  Peckham,  and  for  the  purpose  of  shewing  it, 
took  it  into  the  East  Surrey  Race  Ground,  where  Mr.  Margetson  was  engaged  with 
others  playing  the  game  of  cricket :  and  there,  in  consequence  of  the  slippery  nature 
of  the  ground,  the  horse  slipped  and  fell  several  times,  and  in  falling  broke  one  of  his 
knees.  It  was  proved  that  the  defendant  was  a  person  conversant  with  and  skilled  in 
horses.  The  learned  Judge,  in  summing  up,  left  it  to  the  jury  to  say  whether  the 
nature  of  the  ground  was  such  as  to  render  it  a  matter  of  culpable  negligence  in  the 
defendant  to  ride  the  horse  there ;  and  told  them,  that  under  the  circumstances,  the 
defendant,  being  shewn  to  be  a  [114]  person  skilled  in  the  management  of  horses,  was 
bound  to  take  as  much  cai'C  of  the  horse  as  if  he  had  borrowed  it ;  and  that,  if  they 
thought  the  defendant  had  been  negligent  in  going  upon  the  ground  where  the  injury 
was  done,  or  had  ridden  the  horse  carelessly  there,  they  ought  to  find  for  the  plaintiff. 
The  jury  found  for  the  plaintiff,  damages  51.  10s. 

Byles,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  mi.sdirection.  There 
was  no  evidence  here  that  the  horse  was  ridden  in  an  unreasonable  or  improper  manner, 
except  as  to  the  place  where  he  was  ridden.  The  defendant  was  admitted  to  be  a  mere 
gratuitous  bailee ;  and  there  being  no  evidence  of  gross  or  culpable  negligence,  the 
learned  Judge  misdirected  the  jury,  in  stating  to  them  that  there  was  no  difference 
between  bis  responsibility  and  that  of  a  borrower.  There  are  three  classes  of  bailments"; 
the  first,  where  the  bailment  is  altogether  for  the  benefit  of  the  bailor,  as  where  goods 
are  delivered  for  deposit  or  carriage  ;  the  second,  where  it  is  altogether  for  the  benefit 
of  the  bailee,  as  in  the  case  of  a  borrower;  and  the  third,  wheie  it  is  partly  for  the 
I)enefit  of  each,  as  in  the  case  of  a  hiring  or  pledging.  This  defendant  was  not  within 
the  rule  of  law  applicable  to  the  second  of  these  classes.  The  law  presumes  that  a 
person  who  hires  or  borrows  a  chattel  is  possessed  of  competent  skill  in  the  management 
of  it,  and  holds  him  lialilc  accordingly.  The  learned  Judge  should  therefore  have 
explained  to  the  jury,  that  that  which  would  amount  to  proof  of  negligence  in  a 
l)orrower,  would  not  be  sufficient  to  charge  the  defendant,  and  that  he  could  be  liable 
only  for  gross  or  culpable  negligence. 

LoKD  Abinger,  C.  B.  We  must  take  the  summing  up  altogether ;  and  all  that 
it  amounts  to  is,  that  the  defendant  was  bound  to  use  such  .skill  in  the  management 
of  the  horse  as  he  really  possessed.  Whether  he  did  so  or  not  [115]  was,  as  it  appears 
to  me,  the  proper  question  for  the  jury.  I  think,  therefore,  that  the  direction  was 
perfectly  right,  and  that  no  rule  ought  to  be  granted. 

Parke,  B.  I  think  the  case  was  left  quite  correctly  to  the  jury.  The  defendant 
was  shewn  to  be  a  person  conversant  with  horses,  and  was  therefoi-e  bound  to  use 
such  care  and  skill  as  a  person  conversant  with  horses  might  reasonably  be  expected 
to  use :  if  he  did  not,  he  was  guilty  of  negligence.  The  whole  effect  of  what  was 
sairl  by  the  learned  Judge  as  to  the  distinction  between  this  case  and  that  of  a 
borrower,  wa.s  this  ;  that  this  particular  defendant,  being  in  fact  a  person  of  competent 
skill,  was  m  effect  in  the  same  situation  as  that  of  a  borrower,  who  in  point  of  law 
represents  to  the  lender  that  he  is  a  person  of  competent  skill.  In  the  case  of  a 
gratuitous  .lailee  where  his  profession  or  situation  is  such  as  to  imply  the  po.ssession 
of  competent  skill,  he  is  equally  liable  for  the  neglect  to  use  it. 

ALUERSON,  B.  The  learned  Judge  thought,  and  correctly,  that,  this  defendant 
being  shewn  to  be  a  person  of  competent  skill,  there  was  no  difference  between  his 
case  and  that  of  a  borrower ;  because  the  only  difference  is,  that  there  the  party 
bargains  tor  the  use  of  competent  skill,  which  here  becomes  immaterial,  since  it 
appears  that  the  defendant  has  it. 
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RoLFE,  B.  The  distinction  I  intendeci  to  nmke  was,  that  a  gratnitous  bailee  is 
only  bound  to  exercise  such  skill  as  he  possesses,  whereas  a  hirer  or  borrower  may 
reasonably  be  taken  to  represent  to  the  party  who  lets,  or  from  whom  he  boi'rows, 
that  he  is  a  person  of  competent  skill.  If  a  person  more  skilled  knows  that  to  be 
dangerous  which  another  not  so  skilled  as  he  does  not,  surely  that  makes  a  diffei'ence 
in  the  liability  I  said  I  could  see  no  dillei'ence  between  negligence  and  gross  negli- 
gence— that  it  [116]  was  the  same  thing,  with  the  addition  of  a  vituperative  epithet ; 
and  I  intended  to  leave  it  to  the  jury  to  .say  whether  the  defendant,  being,  as  appeared 
by  the  evidence,  a  person  accustomed  to  the  management  of  liorses,  was  guilty  of 
culpable  negligence. 

Eule  refused. 

Mackintosh  and  D^^^'er  v.  Marshall.  Exch.  of  Pleas.  Jan.  28,  1843. — The 
Shipping  List  at  Lloyd's,  stating  the  time  of  a  vessel's  sailing,  is  prima  facie 
evidence  against  an  underwriter  as  to  what  it  contains,  as  the  underwriter  must 
be  presumed  to  have  a  knowledge  of  its  contents,  from  having  access  to  it  in  the 
course  of  his  business  :  but  where  the  insurer,  in  a  letter  written  for  the  purpose 
of  effecting  the  insurance,  made  a  false  statement  and  concealment  as  to  the  time 
of  the  vessel's  sailing,  and  the  underwriter,  relying  upon  that  representation,  did 
not  in  fact  look  at  the  list,  but  acted  upon  the  representation  in  making  the 
insurance  : — Held,  that  the  underwriter  was  not  bound  by  the  contents  of  the 
list,  so  as  to  render  the  misrepresentation  and  concealment  by  which  he  was 
misled  immaterial,  and  that  it  was  the  duty  of  the  Judge  to  have  pointed  out 
to  the  jury  that  misrepresentation  and  concealment. 

[S.  C.  12  L.  J.  Ex.  337.] 

Assumpsit  on  a  policy  of  insurance  at  and  from  Newfoundland  to  Liverpool,  effected 
by  George  Mackay,  as  agent  for  the  plaintiffs,  on  a  ship  called  the  "  Elizabeth," 
including  risk  of  craft,  boats,  and  lighters  of  every  description,  valued  at  X550,  in 
oil.  The  defendant  pleaded,  1st,  non  assumpsit;  Sndly,  that  Mackay  was  not  the 
agent  of  the  plaintiffs  ;  3rdlj',  that  the  plaintiffs  were  not  interested  in  the  oil ;  4thly, 
that  the  ship  was  not  lost  by  the  perils  of  the  sea;  5thly,  that  he  subscribed  the  said 
policy  and  made  the  said  promise  as  in  the  declaration  mentioned,  after  the  said  ship 
or  vessel  had  sailed  on  the  said  voyage  in  the  said  policy  mentioned,  and  that  the 
said  subscription  and  promise  were  obtained  from  him,  the  defendant,  by  the  fraud, 
falsehood,  and  misrepresentation  of  the  plaintiffs,  to  wit,  as  to  and  concerning  the 
time  of  sailing  of  the  said  ship  or  vessel,  and  the  time  of  sending  and  dispatching  of 
the  order  to  insure  the  .said  oil  in  the  said  policy  mentioned,  and  by  the  fraudulent 
concealment  from  the  defendant  Ijy  the  plaintitis  of  certain  facts  and  information 
which  before  and  at  the  time  of  procuring  the  said  policy  and  subscription  were  known 
to  the  plaintiffs,  and  were  then  material  to  be  known  by  and  ought  then  to  have  [117] 
been  communicated  to  the  defendant,  to  wit,  amongst  other  things,  as  to  and  con- 
cerning the  time  of  sailing  of  the  said  vessel,  and  as  to  and  concerning  the  said  voyage 
in  the  said  policy  mentioned. 

The  replication  took  issue  on  the  first  four  pleas,  and  to  the  last  replied,  that  the 
subscription  and  piomise  were  not  obtained  from  the  defendant  by  the  fraud,  false- 
hood, misrepresentation  or  fraudulent  concealment  of  the  plaintiffs. 

At  the  trial  before  Maule,  J  ,  at  the  last  Liverpool  Assizes,  it  appeared  that  the 
plaintiff's  were  merchants,  Mackintosh  living  at  Liverpool  and  Dwyer  at  St.  John's, 
Newfoundland,  and  the  defendant  was  an  underwriter  at  Lloyd's,  living  in  London. 
It  appealed  that,  on  the  27th  of  January,  1842,  Mackay,  a  broker,  went  to  Lloyd's, 
where  he  saw  the  defendant,  and  shewed  him  the  following  letter,  which  ho  had 
received  from  the  plaintiff'  Mackintosh. 

"Liverpool,  26th  January,  1842. 
"We  have  advices  from  St.  John's,  Newfoundland,  of  the  27th  ultimo,  of  train  oil 
being  shipped  on  board  the  '  Elizabeth,'  Spence  master,  for  this  port,  to  the  amount 
of  £550 — a  new  vessel,  and  to  sail  the  end  of  the  month.  Will  you  have  the  goodness 
to  effect  insurance  for  the  above  sum,  which  we  trust  will  be  done  at  the  lowest  rate 
of  the  day  1 " 
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The  defendant  named  the  premium  30s.  per  cent.,  which  was  the  rate  for  an 
oixlinary  risk,  and  the  slip  was  signed,  but  the  policy  was  not  signed  until  the  following 
dav,  the  28th  of  January.  The  broker  and  the  defendant  went  into  the  room  where 
the  shipping  lists  were  kept,  and  the  broker  referred  to  a  St.  John's  list,  which  was 
Iviri"  on  the  table.  lie  said  he  would  not  undertake  to  say  that  the  defendant  ever 
looked  at  the  list,  but  in  that  list  there  was  a  statement  in  writing,  that  it  had  arrived 
bv  the  ship  "Amelia."  The  broker  said,  "I  told  the  defendant  the  original  was  on 
board  the  'Elizal)eth,' and  the  slip  was  then  signed."  The  broker  then  stated  that 
on  the  following  day  he  met  the  [118]  defendant,  who  said  he  had  heard  that  the 
"  Klizaboth  "  had  sailed  on  the  27th  of  December,  and  if  there  were  any  loss  he  should 
re(|uirc  to  ascertain  the  correspondence  of  the  plaintiiV,  in  order  to  ascertain  whether 
the  plaintitl'  had  not  correct  information  of  the  day  the  vessel  sailed.  A  witness  of 
the  name  of  Oughterson,  a  merchant,  also  stated  that  he  himself  had  goods  on  board 
the  "  Elizabeth,"  and  that  on  the  24th  of  January  he  had  received  a  letter  from  a 
correspondent  at  Greenock  about  the  "  Elizabeth,"  and  that  on  the  26th,  which  was 
the  day  that  Mackintosh  sent  instructions  to  insure,  he  met  Mackintosh  on  'Change, 
and  told  him  he  had  heard  from  Greenock,  and  that  he  merely  said  to  him,  without 
shewing  the  letter,  "  I  have  advices  of  the  27th  of  December,  and  they  were  not  aware 
the  'Elizabeth'  had  sailed."  The  list  which  had  been  referred  to  by  the  broker  at 
Lloyd's  was  oflered  in  evidence,  but  was  objected  to  by  the  defendant's  counsel,  on 
the  ground  that  the  defendant,  although  the  broker  pointed  to  it  on  the  table,  was 
never  shewn  to  have  looked  at  it.  The  learned  Judge,  however,  admitted  the  list,  and 
it  was  read,  and  on  the  front  of  it  was  written  "Original  per  'Elizabeth.'"  On  the 
back  of  it  there  was  a  statement  that  the  "Elizabeth"  sailed  on  the  27th  of  December 
from  St  John's.  The  defendant  put  in  evidence  two  letters  written  by  the  plaintift''s 
partner  at  St.  John's,  containing  directions  to  him  to  insure.  The  first  letter  was 
dated  St.  John's,  24th  December,  1841,  and  was  in  the  following  terms  : — 

"We  have  shipped  on  board  the  'Elizabeth,'  Spence  master,  to  your  address, 
3479  gallons  of  cod  oil  and  2428  gallons  of  cod  blubber,  and  27  cwt.  junk,  amounting 
to  £5.50  sterling.  She  is  to  sail  about  the  25th  instant.  She  is  a  new  vessel.  You 
could  endeavour  to  save  the  insurance — give  three  or  four  days.  It  will  all  depend 
on  the  weather  you  have  at  home." 

This  letter  was  proved  to  have  been  received  by  Mack-[119]-intosh  on  the  15th 
of  January.  The  second  letter  was  in  nearly  the  same  terms,  and  was  also  dated  on 
the  24th  December,  but  it  did  not  leave  till  the  30th,  and  came  by  the  "Amelia." 
This  letter  said — "  You  can  allow  her  from  sixteen  to  twenty  days.  You  can  run  a 
reasonable  risk  to  save  the  insurance,  but  all  will  depend  on  the  state  of  the  weather 
on  the  other  side."  The  "  Amelia "  met  with  bad  weather,  and  put  into  Cork,  and 
this  letter  bore  the  Cork  post  mark  of  the  19th  of  January,  and  the  Dublin  post 
mark  of  the  20th  of  January,  and  in  the  ordinary  course  would  arrive  in  Liverpool 
on  the  2 1  St  of  January.  Upon  that  letter  Mr.  Mackintosh  had  indorsed  that  he 
received  it  on  the  24th.  The  defendant's  counsel  contended  that  the  insurer  ought 
to  have  communicated  these  letters  to  the  underwriter,  to  give  him  the  opportuiiity 
of  forming  his  judgment  upon  them  ;  and  that  he  ought  at  all  events  to  have  informed 
the  underwriter  that  he  was  endeavouring  to  save  the  insurance.  The  learned  Judge 
left  the  case  to  the  jury,  saying,  that  the  plaintiffs  contended  that  the  statement  of 
Oughterson,  that  the  vessel  had  not  sailed  on  the  27th,  superseded  the  letters  which 
he  had  received,  and  the  intimation  as  to  the  time  of  sailing  on  the  25th  was  merged 
in  the  subsequent  more  accurate  information  of  the  27th ;  and  he  added,  the  words 
"  about  the  end  of  the  month  "  would  comprehend  the  last  five  or  six  days  of  the 
month.  The  learned  Judge  then  said—"  Another  ground  has  been  a  good  deal  relied 
on  by  the  defendant,  namely,  the  direction  not  to  insure  until  a  reasonable  risk  had 
been  run.  In  my  opinion  that  is  not  a  circumstance  which  the  insurer  is  bound  to 
communicate."  And  he  left  it  to  the  jury  to  say  whether  on  the  whole  there  was 
any  misrepresentation  or  concealment;  and  the  jury  found  their  verdict  for  the 
plaintiffs. 

Knowles,  in  Michaelmas  Term  (November  4)  moved  for  a  new  trial,  on  the  ground 
that  the  Shipping  List  [120]  at  Lloyd's  was  improperly  received  in  evidence,  and  also 
on  the  ground  of  misdirection,  and  the  verdict  l)eing  against  the  evidence.  First,  the 
list  pointed  to  at  Lloyd's  was  not  receivable  in  evidence.     The  broker  did  not  say  the 
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list  contained  any  information  as  to  the  time  of  the  "Eli;^al)Oth's"  sailing,  and  his 
saying  that  the  original  was  on  board  the  "  Elizal)eth  "  was  of  itself  likely  to  lead  to 
the  supposition  that  that  list  would  not  contain  the  time  of  the  "Elizabeth's"  sailing. 
It  was  not  proved  that  the  defendant  looked  at  it.  [Lord  Abinger,  C.  B.  It  was  a 
document  at  a  place  to  which  the  defendant  had  constant  access;  it  is  considered 
accessible  to  underwriters,  and  you  are  not  bound  to  inform  an  underwriter  what  it 
contains.]  It  could  not,  it  is  submitted,  be  put  in  for  the  purpose  of  fixing  the  under- 
writer with  exact  notice  of  the  date  of  .sailing,  on  the  ground  that  he  might  have 
obtained  that  knowledge  if  he  had  searched  the  list.  If  in  any  case  you  arc  seeking 
to  effect  a  party  by  shewing  a  notice  or  advertisement  in  a  paper,  it  is  not  sufficient  to 
shew  that  that  paper  is  in  a  coli'ee-house  to  which  the  party  occasionally  goes,  and 
where  he  may  see  it  if  he  chooses  ;  you  must  bring  the  paper  under  the  direct  know- 
ledge of  the  "party  to  be  charged.  [Lord  Abinger,  C.  B  You  always  assume  that 
underwriters  have  all  the  knowledge  to  which  they  have  the  means  of  access  in  the 
course  of  their  business  and  trade.  It  must  be  part  of  their  occupation  to  look  at 
Lloyd's  list.  The  defendant  is  told  that  the  original  of  this  list  is  in  the  "  Elizabeth  "  ; 
therefore  he  must  have  known  it  would  probably  come  by  a  vessel  which  sailed  after 
the  "Elizabeth."]  The  broker  does  not  call  the  defendant's  attention  to  the  list  as 
containing  the  time  of  sailing,  but  merely  points  out  the  St.  John's  list,  and  says  the 
original  is  on  board  the  "  Elizabeth."  That  list  ought  not  to  have  been  received  to  shew 
the  actual  date  of  the  sailing  of  the  "Elizabeth." 

Then,  secondly,  there  was  a  misdirection  on  the  part  of  the  learned  Judge,  and  the 
verdict  was  against  evidence  [121]  No  doubt  the  jury  are  the  judges  where  there 
has  been  any  misrepresentation  or  concealment  of  a  material  fact,  but  the  Court  in  all 
cases  takes  upon  itself  to  decide  what  is  a  material  circumstance  to  be  disclosed,  and 
therefore  it  is  for  the  Judge  to  tell  them  whether  the  particular  circumstance  is 
material  to  be  made  known  or  not.  In  Rickanhv.  Ahinlock  (10  B  &  C.  527),  the  Court 
took  upon  itself  to  decide  a  point  of  that  sort ;  but  the  learned  Judge  at  the  trial 
appears  to  have  overruled  that  case,  and  told  the  jury  that  the  fact  of  the  direction  to 
run  reasonable  risk,  and  not  to  insure  till  after  a  certain  time,  was  not  a  fact  material 
to  be  known,  which  is  contrary  to  the  decision  in  Eir.kards  v.  Muniock.  Here  the 
parties  calculated  the  ordinary  voyage  to  be  from  sixteen  to  twenty  days,  and  Dwyer 
tells  his  partner  to  wait  three  or  four  days  over  the  ordinary  voyage.  The  under- 
writer ought  to  have  every  circumstance  before  him  on  which  the  insurer  forms  his 
judgment  The  learned  Judge  ought,  therefore,  to  have  told  the  jury  that  these 
letters  were  material,  and  ought  to  have  been  communicated  And  the  lettei'  of  the 
■2()th  of  January  was  a  clear  misrepresentation. 

Lord  Abinger,  C.  B.  I  do  not  think  there  ought  to  be  any  rule  on  the  admission 
of  improper  evidence ;  I  am  clearly  of  opinion  that  it  was  admissible  :  but  on  the 
ground  of  misdirection  and  the  verdict  being  against  the  evidence,  you  may  take 
your  rule. 

Wortley  and  Crompton  now  shewed  cause.  There  were  two  questions  in  this 
cause :  the  first,  whether  there  had  been  any  fraudulent  misrepresentation,  and  the 
second,  whether  there  was  an  omission  to  communicite  a  material  fact.  The  first 
letter  uses  these  expressions:  "She  is  to  sail  about  the  ■2.5th  instant — She  is  a  new 
vessel — You  can  endeavour  to  save  the  insurance — Give  [122]  three  oi-  four  days. 
It  will  all  depend  on  the  weather  you  have  at  home."  That  part  of  the  letter  as  to 
giving  three  or  four  days  was  under  the  circumstances  of  little  consequence,  for  it  was 
a  mere  direction  to  his  pai'tner  that  if  the  weather  was  such  as  it  turned  out  to  be, 
namely  strong  prevailing  winds  from  the  east,  he  could  probably  alford  to  give  three 
or  four  days.  Then  the  second  letter  does  not  state  any  time  for  sailing.  Having 
received  these  two  letters,  Mr.  Mackintosh  is  told  by  Mr.  Oughterson  on  'Change, 
"We  do  not  hear  that  the  'Elizabeth'  had  sailed  down  to  the  27th."  That  is  not 
that  he  had  heard  a  mere  rumour,  but  that  he  had  had  the  fact  communicated  to  him 
by  his  correspondent.  After  that  communication,  Mr.  Mackintosh  writes  the  letter  of 
the  2Gth  of  January.  Upon  that  the  first  question  is,  whether  there  was  a  fraudulent 
representation.  The  jury  have  found  that  there  was  none.  It  is  clear  that  Mr. 
Mackintosh  communicated  that  which  was  the  impression  on  his  own  mind.  He 
believed  that  the  vessel  had  not  sailed  on  the  27th,  and  was  not  to  sail  till  the  end  of 
the  month.  As  to  the  fraudulent  misrepresentation,  therefore,  the  facts  are  all 
consistent  with  bona  fides,  and  the  juiy  have  found  in  favour  of  the  plaintiffs.     Then 
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as  to  the  question  of  concealment,  which  was  the  principal  question.     The  means  were 
placed  l)v  the  agent  of  Mackintosh  in  the  hands  of  the  underwriter,  of  becoming  per- 
fecllv  acquainted  with  the  time  of  the  vessel's  sailing.     His  attention  was  pointed  to 
the  "li.st  lying  on  the  t;ible ;  and  on  that  list  was  written  "Duplicate  per  'Amelia'— 
Original  per  'Elizabeth';"  and  it  shewed  that  the  "Amelia"  had  sailed  on  the  30th. 
That  was  specific  information  to  him  that  the  other  vessel  had  sailed  before  that  day, 
and  he  must  be  taken  to  have  known  it,  as  that  list  must  be  presumed  to  be  present 
to  the  mind  of  every  insurer  at  Lloyd's  in  making  a  contract  of  this  description.     And 
in  that  list  was  stated  the  actual  day  on   which  the   vessel  sailed — "The  .schooner 
'  Elizabeth  '  sailed  on  the  27th."     [123]  The  defendant  must  therefore  be  taken  to  be 
cognizant  of  that  fact.     [Lord  Abinger,  U.  1!.     It  is  very  plain,  that  if  he  had  seen 
the  st;itement  of  the  day  of  the  "Elizabeth  "  sailing,  it  would  have  altered  his  ideas  of 
the  risk.     If  no  evidence  is  given  of  anything  tending  to  mislead  the  underwriter,  and 
the  fact  is  stixted  in  the  list,  although  he  be  not  shewn  to  have  actually   had  any 
knowledge  of  it,  yet  he  is  presumed  to  be  acquainted  with  the  fact ;  but  where  a 
representation  is  made  to  him  which   is  not  consistent  with  the  truth,  it  is  no  answer 
to  that  to  say,  that  he  might  ha\'c  found  out  the  truth  if  he  had  searched   Lloyd's 
list,  because  he  trusts  to  the  representation.     It  is   plain   he  trusted   to  the  repre- 
sentation in  the  present  case,  from    his  taking  only   30s.  per    cent.,  because  other 
persons  who  had  seen  the  list  took  three  guineas.     The  only  advice  he  had  was  that 
the  vessel  would  sail  on  the  25th.]     Yes,  the  only  actual  advice  ;  but  the  question  is 
whether,  the  actual  fact  being  that  she  did  not  sail  until  the  27th,  and  the  insurer 
having  that  fact  present  to  his  mind,  as  it  must  be  taken  to  be,  there  was  anything 
concealed  from  him.     [Loid  Abinger,  C.  B.     Why  are  you  to  suppose  it  to  be  present 
to  the  defendant's  mind  that  she  sailed  on  the  27th  1]    Because  the  list  is  acknowledged 
evidence  of  it.     [Lord  Abinger,  C.  B.     Where  there  is  a  total  silence  of  the  party 
insuring  about  the  ship's  sailing,  if  there  comes  to  be  a  question  as  to  the  time  of 
sailing,  the  list  is  evidence  ;  but  here  there  is  a  positive  representation,  which  pre- 
vents him  from  looking  over  that  evidence.      Parke,   B.      The  fact  is,   the  plaintiff 
gave  him  untrue  information — but  he  also  gave  him  the  chance  of  detecting  .some 
part  of  it  by  looking  at  Lloyd's  list.]     Not  the  chance  but  the  actual  means,  and 
it  was  the  duty  of  the  underwriter  to  inform  himself  of  what  the  list  contained. 
[Lord  Abingei',  C.  B.     The  objection  here  is,  first,  that  Mr.   Mackintosh  does  not 
tell   what  he   knew,  and  secondly,    that  he  tells   the   contrary    of   what  he  knew. 
Gurney,   B.      [124]  He  states  expressly  that  which  is  not  true.      He  stated   "  we 
have  advice"  so  and  so,  when  he  had  it  not.]     The  learned  Judge  left  it  to  the  jury 
to  say  what  he  meant  by  that.    [Lord  Abinger,  C.  B.     No  ;  what  the  other  party 
understood  by  it.     The  learned  Judge  ought  to  have  told  the  jury  that  he  concealed 
what  he  knew,  and  represented  what  he  did  not  know.     He  had  no  notice  that  the 
vessel  was  to  sail  at  the  end  of  the  month  ;  it  was  only  that  certain  persons  at  Greenock 
had   not  heard  she  had  sailed  on  the  27th.]     The  question  is,  with  these  means  of 
knowledge  in  the  hands  of  the  underwriter,  whether  there  was  anything  that  was 
clearly  concealed  by  the  insurer.     If  he  had  relied  on  the  letter  from  Newfoundland 
alone,  it  certainly  would  not  have  been  the  best  information  ;  he  then  would  have 
concealed  the  best  information  ;    but  he  did  communicate  that  which  was  the  last 
intelligence  he  had  ;  and  his  agent  pointed  to  the  list,  which  contained  the  means  of 
niforraation  to  the  underwriter's  mind.     There  has  been  no  misdirection  shewn,  and 
the  case  was  left  distinctly  to  the  jury  whether  there  was  any  material  .suppression 
which  could  have  altered  the  risk,  and  they  have  negatived  it.  ' 

Lord  Abinger,  C.  B.  I  am  clearly  of  opinion  that  there  ought  to  be  a  new  trial 
ni  this  case.  Whether  the  learned  Judge  made  any  mistake  or  not,  is  one  question 
to  be  considered.  I  incline  to  think  he  did ;  and  I  will  begin  with  that  topic  on 
which  1  should  say  the  learned  Judge  has  not  adequately  directed  the  jury.  This 
case  was  moved  for  misdirection,  in  receiving  the  list  at  Lloyd's  in  evidence.  I  said 
It  was  in  all  cases  evidence  to  go  to  the  jury,  because  the  underwriter  is  supposed 
to  have  made  himself  master  of  the  contents  of  the  list,  and  therefore  we  refused 
to  grant  a  rule  on  that  ground.  But  the  learned  Judge  does  not  seem  to  have 
adverted  to  this,  that  though  the  list  is  evidence,  yet  if  a  p,arty  subscribe  a  policy, 
relying  [125]  on  the  representation  of  the  person  who  comes  to  effect  it,  which 
representation  is  not  consistent  with  the  list,  then  the  list  at  Lloyd's  is  no  answer 
to  It,  because  though  the  underwriter    may  have  access  to  such  list,   and  may  be 
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presumed  to  have  access  to  it,  where  there  is  nothing  to  mislead  him,  yet  there 
may  be  something  upon  which  he  relied  that  misled  him  ;  and  where  it  is  manifest 
that  if  he  had  adverted  to  the  list  he  never  would  have  taken  the  premium  in  question, 
it  appears  to  mc  that  in  such  a  case  the  presumption  that  he  had  looked  at  the  list  is 
entirely  rebutted  ;  and  it  must  be  considered  in  this  case,  that  though  he  might  have 
looked  at  the  list,  he  did  not,  but  relied  on  the  representation  made  to  him.  That 
representation  was,  that  the  party  had  received  advice  from  Newfoundland  of  the 
27th,  that  the  "Elizabeth"  had  oil  on  board,  and  would  sail  towards  the  end  of  the 
month.  Now  what  was  the  advice  he  had  in  fact  received  1  He  had  received  the 
letter  of  the  24th  December,  stating  that  she  was  then  loading  with  a  cargo  of  oil, 
and  that  she  would  sail  about  the  25th.  That  advice  had  not  been  corrected  or 
altered  by  any  letters  he  had  received  from  his  own  correspondent  at  Newfoundland. 
He  receives,  however,  a  communication  from  a  gentleman  or  friend  of  his  whom  he 
meets  on  the  Exchange  at  Liverpool,  that  that  gentleman  had  received  a  letter  from 
Greenock,  which  letter  states  "  We  have  not  heard  from  our  correspondent  at  New- 
foundland that  the  'I']lizabeth  '  had  sailed  down  to  the  27th."  That  must  be  a  letter 
written  on  the  26th  in  the  evening,  which  of  course  would  exclude  the  27th.  In  the 
first  place,  that  letter  contained  no  afhrmative  recognition  that  she  had  not  sailed, 
but  simply  that  the  correspondent  abroad  had  not  mentioned  it  in  his  advices ;  and 
therefore  it  was  not  at  all  what  the  plaintiff  had  a  right  to  take  as  a  contradiction  of 
the  advice  he  had  received  from  his  own  correspondent.  Nevertheless,  after  he  gets 
the  second  letter,  which  in  all  probability  arrived  at  Liverpool  on  the  21st  of  January, 
[126]  he  waits  until  the  26th,  and  then  he  sends  the  letter  in  which  he  says — "  I 
have  received  advices  from  St.  John's  of  the  27th  of  a  cargo  of  oil  by  the  '  Elizabeth,'  " 
— that  was  not  true, — "and  that  she  would  sail  towards  the  end  of  the  month," — that 
was  not  true ;  he  had  received  no  such  advice  even  from  the  gentleman  at  Greenock  : 
and  then  his  agent  who  effects  the  policy  refers  the  defendant  to  the  list  at  Lloyd's, 
in  which  it  appears  there  was  a  statement  that  it  came  by  the  "Amelia,"  which  sailed 
on  the  30th.  It  was  probable  the  "  Elizabeth  "  might  have  sailed  the  day  before,  or 
the  25ith,  or  on  the  morning  of  the  30th  before  that  vessel,  because  it  is  the  practice  to 
send  duplicates  by  the  vessels  which  are  going  at  the  same  time.  It  appears  on  the 
statement  of  the  whole  facts,  that  if  the  defendant  had  seen  the  other  side  of  the  list, 
he  would  not  have  taken  30s.  per  cent,  premium ;  and  he  himself,  on  that  day,  after 
he  had  signed  the  slip,  stated  that  he  had  some  doubt  on  that  subject,  and  said,  "I 
must  see  all  your  correspondence  ;  I  must  see  that  you  have  made  a  fair  representa- 
tion." It  is  plain  that  at  the  time  when  he  agreed  to  tixke  the  30s.  per  cent.,  he  could 
not  have  had  that  information.  Then  his  knowledge  of  the  circumstances  as  to  the 
period  of  the  vessel's  sailing  is  rebutted,  and  the  fact  is  established  that  he  relied  on 
the  representation.  It  is  equally  clear  that  the  representation  made  to  the  defendant 
both  states  what  is  not  true,  and  conceals  what  should  not  have  been  concealed, — the 
representation  which  the  assured  had  received,  both  of  which  were  material  to  the 
underwriter  :  therefoi'e  I  think  that  on  this  ground  the  defence  was  clearly  made  out. 
Whether  the  rule  should  be  made  absolute  without  costs  or  not,  seems  to  depend  upon 
whether  the  learned  Judge  left  too  much  to  the  jury.  I  should  say  that  though  it  be 
generally  true  that  the  materiality  of  the  description  is  a  question  for  the  jury,  yet 
the  Judge  ought  to  take  care  that  the  jury  are  not  misled  by  any  thing  that 
comes  out  in  the  evidence ;  and  in  this  case  I  do  not  [127]  find  from  the  notes 
on  either  side,  or  the  notes  of  the  learned  Judge,  that  he  cautioned  the  juiy 
against  giving  credit  to  the  assertion  made  in  argument,  that  they  were  bound  to 
con.sider  the  underwriter  as  knowing  the  contents  of  that  list.  I  think  he  ought 
to  have  told  them,  under  the  circum.stances,  that  they  were  bound  to  presume 
he  did  not  know  them.  He  seems  to  have  fallen  into  an  error  by  not  observing 
the  distinction,  which  if  Mr.  Wortley  looks  through  the  cases  on  this  subject 
he  will  find  to  be,  that  the  materiality  of  such  a  document  at  Lloyd's  depends 
entirely  on  the  silence  of  all  parties  respecting  the  day  of  the  vessels  sailing. 
Where  there  is  no  wrong  representation  about  it,  no  communication  calculated  to 
mislead,  then  the  document  at  Lloyd's  is  competent  evidence,  where  the  means  of 
knowledge  are  common  to  both.  Those  are  the  only  cases  in  which  that  document 
concludes  the  underwriter.  Upon  the  whole,  I  am  inclined  to  think  the  best  way 
will  be  to  make  the  rule  absolute  for  a  new  trial,  and  let  the  costs  abide  the  event. 
Parke,  B.     I  am  entirely  of  the  same  opinion.      I  quite  concur  with  my  Lord 


744  BOWKER    ('.   BUHDEKIN  11M.&W.128. 

Abiii<;er,  that  tliuic  lias  been  a.  concealment  of  mateiiul  facts,  iind  also  un  allegation 
of  facts  which  really  were  untrue. 

Aldkrson,  B  I  am  of  the  same  opinion.  I  think,  the  moment  it  appeared  that 
the  party  w;is  communicatinj;  a  letter,  which  clearly  stated  that  the  vessel  was  to 
sail  subsequently  to  the  27th  of  December,  before  the  jury  could  consider  the  defen- 
dant to  have  been  bound  by  the  list  at  Lloyd's,  they  ought  to  have  had  affirmative 
evidence  that  he  actually  did  see  it,  and  not  merely  that  he  might.  There  is  no 
evidence  to  shew  that. 

GUKNEY,  B.  There  is  nothing  so  important  as  that  a  fair  and  full  and  honest 
communication  .should  be  made  by  [128]  the  person  who  insures :  it  is  even  more 
essential  that  there  should  be  no  falsehood  ;  but  here  there  is  both  falsehood  and 
concealment. 

Kule  absolute ;  the  costs  to  abide  the  event. 

BoWKER  AND  ANOTHER,  Assignees  of  the  Estate  and  Eftects  of  Richard  Potter,  John 
Potter  and  James  Potter,  Bankrupts  r.  Bukdekin,  Public  Officer.  Exch.  of 
Pleas.  Jan.  28,  IS-tS. — It  is  not  necessary  that  the  delivery  of  a  deed  as  an 
esei-ow  should  be  by  e.xpi-ess  words  ;  if,  from  the  circumstances  attending  the 
execution,  it  can  be  inferred  that  it  was  delivered  not  to  take  effect  as  a  deed 
until  a  certain  condition  were  performed,  it  will  operate  as  a  delivery  as  an 
escrow  only. — Where  a  deed  of  assignment,  purporting  to  be  made  by  all  three 
partners  of  a  firm,  and  to  convey  all  their  personal  estate  and  effects  whatsoever 
in  trust  for  the  benefit  of  creditors,  was  executed  by  one  of  them  only  : — Held, 
that  it  operated  to  convey  the  share  of  the  one  who  so  executed. — And  where 
one  of  the  partners  executed  such  an  assignment  of  the  partnership  property 
before,  but  the  others  did  not  execute  it  until  after,  a  fiat  in  bankruptcy  had 
issued : — Held,  in  the  absence  of  any  thing  to  shew  that  the  deed  was  delivered 
as  ;ui  escrow,  that  it  amounted  to  an  act  of  bankruptcy  by  the  one  who  so 
executed  it,  and  that  his  share  of  the  partnership  pi'operty  passed  to  the  assignees 
under  the  fiat. 

[S.  C.  12  L.  J.  Ex.  329.     See  Ex  parte  Snoivball ;  In  re  Duuglas,  1872,  L.  R. 
7  Ch.  Ap.  547  :  Fouiullimj  Hospital  v.  Crane,  [1911]  1  K.  B.  374. J 

Trover  by  the  plaintiffs,  as  the  assignees  of  three  bankrupts,  Eichard,  John  and 
James  Potter,  who  had  formerly  carried  on  business  in  co-paitnership  as  cotton 
spinners  and  manufacturers  at  Manchester,  against  the  Bank  of  Manchester,  sued  in 
the  name  of  their  registered  public  officer  An  interpleader  order,  dated  the  24th 
November,  1841,  was  made  by  this  Court  on  the  application  of  the  sheriff  of  Lancashire, 
in  a  cause  in  which  the  Bank  of  Manchester  were  plaintiffs  and  the  said  bankrupts 
were  defendants ;  and  it  directed  "  that  the  said  assignees  bring  an  action  of  trover 
against  the  judgment  creditor,  (the  plaintiffs)  to  which  he  is  to  be  at  liberty  to  plead 
specially,  so  as  to  put  in  issue  the  validity  of  the  fiat  in  bankruptcy,  and  the  right  to 
the  proceeds  under  the  execution."  And  the  Court  directed  that  the  sheriff  should 
sell  the  goods  seized,  and  pay  the  proceeds  into  Court. 

Under  the  authority  of  this  order,  the  assignees  brought  [129]  this  action  to 
recover  the  value  of  certain  goods  and  chattels  seized  by  the  .said  sheriff,  under  an 
execution  issued  under  a  warrant  of  attorney  given  by  the  bankrupts  to  the  Bank  of 
Manchester. 

The  defendant  pleaded  several  pleas,  one  of  them  a  general  denial  of  the  bank- 
ruptcy, and  gave  notice  of  his  intention  to  dispute  the  petitioning  creditor's  debt,  and 
the  act  or  acts  of  bankruptcy  on  which  the  fiat  was  awarded  against  the  said  bankrupts. 

At  the  trial  before  Maule,  J.,  at  the  Liverpool  Summer  Assizes,  1842,  the  plaintiHs 
proved  various  acts  of  bankruptcy  committed  by  James  and  John  Potter,  and  with 
a  view  to  establish  an  act  of  bankruptcy  against  Richard,  thev  put  in  a  deed  of 
assignment  to  one  W.  V.  Cross  for  the  benefit  of  creditors,  the"  operative  words  of 
which  were  as  follows :— "  They  the  said  Richard  Potter,  John  Potter,  and  James 
Potter  do  and  each  of  them  doth  grant,  bargain,  sell,  assign,  transfer,  and  set  over 
unto  the  said  W.  V.  Cross,  his  executors,  administrators,  and  assigns,  all  and  every 
the  stock  in  trade,  wares,  merchandize,  fixtures,  household  and  other  goods,  leasehold 
estates,  chattels  of  every  description,  sum  and  sums  of  money,  debts  due  and  owing, 
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ready  money  iiiid  securities  for  money,  books,  papers,  writings,  and  all  other  the 
personal  estate  and  eSects  whatsoever  and  wheresoever  of  them  the  said  Richard 
Potter,  John  Potter,  and  James  Potter,  and  all  the  estate,  right,  title,  interest,  benetit, 
claim,  and  demand  of  the  said  Richard  Potter,  John  Potter,  and  James  Potter  of,  in, 
to,  or  out  of  the  same  respectively  :  to  have,  hold,  receive,  and  take  the  said  stock 
in  trade,  wares,  merchandize,  fixtures,  goods,  leasehold  estates,  chattels,  sum  and  sums 
of  money,  personal  estate,  effects,  and  premises  mentioned  to  be  hereby  assigned,  and 
all  benetit  thereof,  unto  the  said  \V.  V.  Cross,  his  executors,  administrators,  and 
assigns,  upon  trust  nevertheless  that  he  the  said  W.  V.  Cross,  his  executors  or 
adminis-[130]-trators,  do  and  shall  with  all  convenient  speed  absolutely  sell  and 
dispose  of  all  the  said  estate  and  effects  in  their  nature  saleable,  either  by  public 
auction  or  private  contract,  and  either  together  in  one  lot  or  otherwise,  for  the  l)est 
price  or  prices  and  most  money  that  can  be  obtained  for  the  same,  and  collect  and 
receive  all  the  debts  and  sums  of  money  due  and  owing  as  aforesaid,  and  stand 
possessed  of  the  money  arising  under  these  presents  upon  the  trusts  hereinafter 
mentioned.  And  the  said  Richard  Potter,  John  Potter,  and  James  Potter  do  hereby 
make,  ordain,  constitute,  and  appoint  the  said  W.  V.  Cross,  his  executors  or  adminis- 
trators, to  be  the  true  and  lawful  attorney  and  attornies  for  them  the  said  parties 
hereto  of  the  first  part,  their  executors  and  administrators,  and  in  their  name  or 
names,  or  in  the  name  or  names  of  the  said  attoi'ney  or  attornies,  or  otherwise,  to 
collect,  and  by  legal  proceedings  or  otherwise  to  recover  and  receive  all  and  every 
the  debts  and  other  the  premises,  as  amply  as  the  said  parties  hereto  of  the  first  part, 
their  executors  or  administrators,  could  do  if  personally  present,  with  full  power  and 
authority  to  substitute  one  or  more  attorney  or  attornies  under  them  with  like  or 
limited  powers.  And  it  is  hereby  declared  that  the  said  trustee,  his  executors  or 
administrators,  shall  stand  possessed  of  the  monies  which  shall  arise  or  be  received 
under  these  presents,  in  trust,  after  payment  and  retention  of  all  costs,  charges, 
rents,  taxes,  and  expenses  which  may  be  sustained  in  or  about  those  presents,  or 
the  execution  of  the  trusts  and  powers  thereof,  to  pay,  divide,  and  distriliute  the 
same  unto  and  amongst  all  and  every  the  creditors  of  the  said  Richard  Potter, 
John  Potter,  and  James  Potter,  who  shall  come  in  and  execute  these  presents, 
or  otherwise  signify  their  assent  hereto,  and  also  prove  their  debts  by  declaration 
to  be  made  under  the  act  of  Parliament  for  the  Abolition  of  extra-judicial  Oaths, 
before  a  competent  authority  (if  required  by  the  said  trustee),  on  or  before  the  i  st 
[131]  day  of  October  next,  and  their  respective  executors,  administrators,  and  assigns, 
in  proportion  to  the  several  debts  due  and  owing  to  them  respectively  from  the  said 
Richard  Potter,  John  Potter,  and  James  Potter,  the  same  distribution  to  be  made  by 
an  equal  pound-rate  according  to  the  amount  of  their  said  several  debts  respectively, 
and  without  any  preference  whatsoever."  Then  followed  covenants  by  the  three 
partners  with  Cross,  that  they  the  said  parties  thereto  of  the  first  part  should  and 
would  to  the  best  of  their  power  forthwith  make  and  deliver  a  true  and  exact  account 
in  writing  of  all  their  debts  and  affairs,  and  aid  and  assist  the  said  trustee  in  the 
management  of  the  aHairs  of  the  said  trust-estate,  and  should  not  receive  or  inter- 
meddle with  any  of  the  said  estate,  but  confirm  and  allow  all  and  whatsoever  the  said 
trustee  should  lawfully  do  or  cause  to  be  done  in  or  about  the  premises.  And  it  was 
thereby  agreed  and  declared,  "  that  it  should  be  lawful  for  the  said  trustee  to  employ 
the  said  parties  thereto  of  the  first  part,  or  any  other  person  or  persons,  in  winding 
up  the  said  trust  estate  and  premises,  and  in  collecting,  getting  in,  and  disposing  of 
the  same  or  any  part  thereof,  and  also  in  carrying  on  the  business  (if  the  same  should 
be  carried  on  by  the  said  trustee),  and  to  allow  to  the  said  parties  thereto  of  the  first 
part,  or  any  of  them,  or  any  other  person  or  persons  so  employed  as  aforesaid,  out  of 
the  said  trust^estate,  monies,  and  premises,  such  sum  and  sums  as  to  the  said  trustee 
should  seem  proper  :  and  the  said  several  persons  parties  thereto  of  the  third  part 
(the  creditors),  in  consideration  of  the  premises,  did  thereby  for  themselves  sevei'ally 
and  respectively,  and  for  their  several  and  respective  heirs,  executors,  administrators,  . 
and  partners,  covenant,  promise,  and  agree  with  and  to  the  said  parties  thereto  of  the 
first  part,  their  heirs,  executors,  and  administrators,  that  they  the  said  parties  thereto 
of  the  third  part  should  and  would  accept  and  take  the  dividend  and  dividends  to  be 
made  un-[132]-der  and  in  pursuance  of  those  presents,  in  full  satisfaction  and  discharge 
of  their  several  debts  owing  to  them  respectively  by  the  said  parties  thereto  of  the 
first  part,  and  should  not  nor  would  at  any  time  thereafter  sue,  arrest,  att^wb,  take  in 

Ex.  Div.  viii.— 21* 
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execution,  or  otherwise  impede  or  incumber  him  the  said  W.  V.  Cross,  in  any 
manner,  on  account  of  their  said  several  debts  ;  and  if  any  of  them  should  do  so  con- 
trary to  the  intent  and  meaning  of  those  presents,  that  then  the  said  parties  thereto 
of  the  first  part,  their  heirs,  executors,  and  administrators,  should  be  and  they  were 
for  ever  thereby  declared  to  be  clearly  acquitted,  exonerated,  and  discharged  of  and 
from  all  actions,  suits,  debts,  and  demands  whatsoever  of  the  creditor  or  creditors  by 
whom  lie  should  be  so  sued,  arrested,  attached,  taken  in  execution,  or  otherwise 
impeded  or  incumbered,  and  those  presents  might  be  pleaded  in  bar  thereto  as 
effectually  as  a  release  under  the  hands  and  seals  of  such  creditors  respectively  for 
that  purpose  might  or  could  be  :  provided  always,  that  the  said  trustee  should  be  at 
liberty  to  make  all  fair  and  usual  charges  for  all  such  matters  and  things  as  might  be 
done  by  him  relative  to  the  said  trust-estate,  and  should  not  be  charged  with  or 
accountable  for  any  monies  or  effects,  other  than  such  as  should  actually  come  to  his 
hands  l)y  virtue  of  those  presents,  nor  with  or  for  any  loss  or  damage  which  might 
happen  in  or  about  the  execution  of  the  trust  aforesaid,  without  his  wilful  neglect  or 
default ;  and  further,  the  said  trustee  M'as  thereby  authorized  and  empowered  to  pay 
or  make  such  arrangement  with  the  creditors  whose  debts  were  under  £5,  as  the  said 
trustee  might  deem  expedient ;  and  it  was  thereby  agreed,  that  whenever  the  funds 
arising  from  the  sale  of  any  part  of  the  estate  and  eft'ects,  or  from  the  collection  of  the 
debts  owing  to  the  said  estate,  should  amount  to  =£100  or  upwards,  the  amount  thereof 
should  be  paid  into  the  banking  house  of  Messrs.  Jones,  Lloyd,  &  Co.,  bankers,  in 
Manchester,  in  the  name  of  the  said  trustee,  and  that  the  cheques  or  orders  for 
drawing  [133]  out  the  said  money  or  any  part  thereof,  should  be  signed  by  the  said 
trustee." 

This  deed  was  executed  by  Richard  Potter  on  the  8th  September,  by  John  on  the 
6th  September,  and  by  James  Potter  on  the  13th  September;  the  fiat  was  issued  on 
the  13th,  before  the  execution  by  James.  For  the  defendant  it  was  contended,  that 
no  act  of  bankruptcy  on  which  to  found  the  fiat  had  been  established  against  Richard, 
inasmuch  as  the  assignment  being  a  joint  deed,  and  not  having  been  executed  by 
James,  the  intended  third  party  to  it,  until  after  the  fiat,  it  had  no  existence  in  law 
at  the  time  the  fiat  issued.  The  case  went  to  the  jury,  who  found  that  acts  of 
banki-uptcy  had  been  committed  by  John  and  James  independently  of  the  assign- 
ment, and  with  respect  to  Richard,  that  he  had  committed  an  act  of  bankruptcy 
by  executing  the  assignment,  and  not  otherwise.  The  plaintiff's  had  a  verdict  for 
£15,000,  and  the  learned  Judge  certified  on  the  record  that  the  acts  of  bankruptcy 
were  proved,  reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Piatt  having,  in  Michaelmas  Term,  obtained  a  rule  to  shew  cause  why  a  nonsuit 
should  not  be  entered,  or  why  the  damages  should  not  be  reduced  to  the  amount 
which  the  sheriff  had  paid  into  Court, 

Knowles,  Tomlinson,  and  Hoggins  now  shewed  cause.  The  plaintiffs  do  not  intend 
to  argue  the  rule  as  to  the  reduction  of  damages.  [Parke,  B.  The  Court  were  of 
opinion  that  you  ought  to  be  confined  to  the  amount  of  the  proceeds  of  the  goods.] 
'Ihen  the  remaining  question  is,  whether  Richard  Potter  committed  an  act  of  bank- 
ruptcy by  executing  the  assignment.  It  cannot  be  disputed  that  the  rule  is,  that 
deeds  take  effect  not  from  their  date,  but  fi'om  their  delivery  ;  for  in  Sheppard's 
Touchstone,  72,  it  is  so  laid  down— "All  deeds  do  take  effect  [134]  from,  and  there- 
fore have  relation  to,  the  time,  not  of  their  date,  but  of  their  delivery."  To  constitute 
an  act  of  bankruptcy  of  this  nature,  thei-e  must  be  the  fraudulent  intent  to  delay 
creditors,  and  also  the  execution  of  the  deed.  The  fraudulent  intent  is,  however,  the 
main  ingredient.  Here  the  fraudulent  intent  did  exist  on  the  8th  of  September,  when 
Richard  Potter  executed  the  deed,  and  the  deed  operated  from  that  time.  Where  one 
joint  tenant  conveys  away  the  joint  property,  or  his  share  of  it,  he  thereby  severs  the 
joint  tenancy,  and  as  to  his  share  the  conveyance  is  effectual.  There  never  could 
have  been  a  question  upon  this  subject,  except  for  the  doubt  expressed  by  Lord  Eldoii 


m  1/utiou  V  Monison  (17  Ves.  193;  1  Rose,  213).  After  alluding  to  the  cases  of 
Small  w  Oadley  (1  P.  Wms.  427),  Wmsley  v.  De  Mattos  (1  Burr.  467),  and  Harimn  v. 
tislier  (Cowp.  11()  his  Lordship  says-"The  question  then  is,  whether  within  the 
principles  of  those  decisions  this  deed  is  an  act  of  bankruptcy,  attending  to  the  true 
construction  of  it  altogether  ;  to  what  was  intended  to  be  done,  and  what  is  considered 
as  not  intended,  if  the  whole  that  was  intended  was  not  capable  of  being  done. 
Admitting  that  this  was  not  intended  to  be  a  several  deed,  but  the  creditors  through 
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the  mutual  agreement  of  all  were  to  derive  a  benefit  against  each,  if  two  retired  fiom 
that  agreement  and  no  bankruptcy  had  occurred,  could  the  creditors  have  taken 
advantage  of  the  deed  against  one  who  executed,  but  who,  it  must  be  admitted,  did 
not  mean  to  execute,  so  as  to  give  the  deed  any  effect,  unless  the  others  devoted  their 
shares  of  the  property  to  the  same  purpose?  I  doubt  whether  that  would  be  the 
legal  effect;  as  in  many  cases  the  law  considers  a  variety  of  instruments  as  forming 
one  transaction,  and  would  not  give  effect  to  any  instrument  unless  the  whole  transaction 
was  completed.  If  this  instrument  had  been  delivered  as  an  escrow,  there  could  be 
[135]  no  doubt :  and  if  it  was  delivered  by  one  onl}',  for  no  other  I'eason  but  that 
the  others  could  not  execute,  has  that  act  any  effect  preventing  his  continuing  a  trade, 
or  dedicating  his  property  to  any  purpose  whatsoever  :  Under  such  circumstances  I 
am  unwilling  to  decide  this  question  myself ;  the  more  so  from  reflecting  upon  the 
necessity  of  extreme  caution  in  determining  what  is  an  act  of  bankruptcy,  and  the 
consequences  that  may  follow  in  criminal  proceedings,  from  permitting  a  commission 
to  issue  or  to  go  upon  a  doubtful  act  of  bankruptcy."  And  he  proceeds  to  saj',  that 
unless  there  were  other  acts  of  bankruptcy,  a  case  ought  not  to  be  directed.  It  turned 
out  that  there  were  other  acts  of  bankruptcy,  and  this  objection  was  given  up.  That 
case  only  expresses  the  existence  of  a  doubt  in  Lord  Eldoii's  mind  at  the  time, 
whether  any  interest  would  pass,  having  reference  to  the  intention  of  the  parties, 
which  was  a  doubt  rather  upon  the  facts  than  upon  the  law.  In  that  case  the  deed 
never  was  complete,  and  so  far  it  is  distinguishable  from  this.  But  there  is  another 
ground  on  which  Lord  Eldon's  judgment  proceeded,  namely,  on  its  being  admitted 
that  the  transfer  was  intended  to  be  a  joint  act ;  he  says, — "admitting  that  this  was  not 
intended  to  be  a  several  deed."  Now  in  the  present  case  the  deed  is  several  as  well 
as  joint;  for  the  words  of  the  granting  part  are  "they  the  said  Richard  Potter,  John 
Potter  and  James  Potter  do  and  each  of  them  doth  "  &c.,  which  words  make  it  a 
several  as  well  as  a  joint  conveyance.  It  cannot  be  pretended  that  this  was  delivered 
as  an  escrow,  and  that  is  the  only  case  in  which  a  deed  does  not  operate  from  the 
delivery.  It  was  not  delivered  to  a  stranger,  but  to  a  party  who  was  to  take  a  benefit 
under  it,  nor  was  it  accompanied  by  words  indicating  any  intention  to  deliver  it  as  an 
escrow.  It  may  perhaps  be  said  that  the  old  cases  on  this  subject  have  been  overruled, 
and  that  apt  words  for  that  purpose  are  no  longer  necessary  ;  but  if  that  be  so,  still 
the  juiy  are  to  form  an  opinion  from  all  the  circumstances  whether  the  intent  was  to 
deliver  ab-[136]  solutely  or  conditionally.  Perhaps  Johnson  v.  Balvr  (4  B.  &  Aid. 
440)  will  be  cited  ;  but  although  it  was  there  held  that  what  are  termed  apt  words  of 
delivery  were  not  necessary,  that  case  is  distinguishable,  for  there  the  deed  was  not 
delivered  to  a  party  interested  but  to  a  stranger,  and  the  old  law  was  not  overruled 
in  other  respects.  In  Murray  v.  The  Earl  of  Stair  (2  B.  &  Cr.  82  ;  3D.  &  R,  278),  a 
subscribing  witness  to  a  bond  stated  that  it  was  delivered  by  the  obligor  as  his  deed, 
but  that,  before  and  at  the  time  of  the  execution,  it  was  agreed  that  it  should  remain 
in  his  (the  subscribing  witness's)  hands  until  the  death  of  A.  B.  and  until  certain 
securities  were  given  up,  and  that  the  bond  was  given  up  to  him  upon  that  condition ; 
and  it  was  held  that  it  was  a  question  of  fact  for  the  jury  upon  the  whole  evidence, 
whether  the  bond  was  delivered  as  a  deed  to  take  effect  from  the  moment  of  the 
delivery,  or  whethei'  it  was  upon  the  express  condition  that  it  was  not  to  operate  as 
a  deed  until  the  death  of  A.  B.  and  until  the  securities  were  given  up.  But  in  that 
case  also  there  was  a  deliveiy  to  a  stranger,  and  there  was  something  .said  at  the  time 
of  the  execution  to  render  it  conditional.  Here  it  is  not  pretended  that  anything 
was  said  at  the  time  of  the  execution  of  the  deed  to  indicate  any  condition,  nor  is 
there  anything  to  shew  a  conditional  and  not  an  absolute  delivery.  In  all  cases  a 
deed  takes  effect  from  the  date  of  the  delivery,  except  in  the  case  of  an  escrow;  and 
then  it  refers  to  the  second  delivery,  because  the  party  to  whom  it  is  first  delivered 
has  no  authority  to  deliver  it  over  until  the  condition  be  performed.  But  here 
there  is  nothing  to  indicate  any  second  deliveiy  or  any  condition,  and  the  case  must 
follow  the  common  rule  of  law,  which  is  that  a  deed  has  effect  from  the  date  of  tho 
delivery. 

In  Graham  v.  Graham  (I  Ves.  jun.  724),  Chief  Baron  Eyre  says, — "The  counsel  for 
the  plaintiff'  agree  that  Dr.  Graham  could  [137]  not  have  been  compelled  to  do  any 
act  to  complete  his  voluntary  bounty  ;  but  insist  that  he  had  completed  the  bounty 
he  intended  and  could  not  recall  it  ;  and  particularly  his  executors  could  not.  At 
hiw  these  bonds  must  be  considered  as  escrows,  to  be  delivered  to  the  obligee  upou 
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the  pei-fornmiice  of  the  condition ;  and  then  they  take  eflect  from  their  original  sealing 
and  delivcrv  ;  and  the  rule  of  law  is,  that  though  the  obligor  and  obligee  are  both 
dead  liuforc  the  condition  performed,  yet  upon  the  pei'formance  of  it  the  condition  is 
good  to  charge  assets."  And  he  cites  as  authority  for  this  Feryvum's  case,  5  Kep.  S-4  b. 
The  case  of  Vof  d.  Gainons  v.  Knight  (5  B.  &  C.  G71  ;  8  D.  &  E.  3i8)  bears  strongly 
on  the  present.  It  was  there  held,  that  where  a  party  to  any  instrument  seals  it,  and 
declares  in  the  presence  of  a  witness  that  he  delivers  it  as  his  deed,  but  keeps  it  in 
his  own  possession,  and  there  is  nothing  to  qualify  that,  or  to  shew  that  the  executing 
p;ii-ty  did  not  intend  it  to  operate  immediately,  except  the  keeping  the  deed  in  his 
hands,  it  is  a  valid  and  effectual  deed ;  aud  a  delivery  to  the  party  who  is  to  take  by 
the  deed,  or  to  any  person  for  his  use,  is  not  essential.  That  doctrine  is  stronger  than 
is  necessary  to  support  the  present  case.  And  it  was  also  there  held,  that  delivery  to 
a  third  person  for  the  use  of  the  party  in  whose  favour  the  deed  is  executed,  where 
the  "rantor  parts  with  all  control  over  the  deed,  makes  the  deed  effectual  from  the 
instant  of  such  delivery,  although  the  person  to  whom  the  deed  is  so  delivered  be  not 
the  agent  of  the  party  for  whose  beuetit  the  deed  is  made.  [Lord  Abinger,  C.  B.  If 
the  intent  was  to  commit  an  act  of  bankruptcy,  the  intention  has  been  accomplished, 
because  the  execution  of  the  deed  would  place  the  goods  in  the  hands  of  the  assignee] 
Certainly  ;  the  intention  is  a  necessary  ingredient  in  the  act  of  bankruptcy,  and  must 
exist  at  the  time  of  the  execution  of  the  deed,  and  you  cannot  make  a  deed  fraudulent 
by  matter  ex  post  facto.  [138]  One  of  the  reasons  given  in  the  books  for  the  opera- 
tion of  a  deed  as  an  escrow,  and  to  what  period  it  shall  relate,  is,  that  it  shall  relate 
to  the  hrst  delivery,  if  it  be  necessary  that  it  shall  so  relate  in  order  to  give  effect  to 
the  deed.  The  first  delivery  is  the  delivery  to  a  partj'  to  authorize  him  to  deliver  it ; 
the  second  is  the  delivery  of  it  as  a  deed  ;  and  this,  therefore,  does  not  break  in  upon 
the  maxim  that  a  deed  takes  effect  from  the  date  of  the  delivery.  The  parties  here 
are  joint-owners,  aud  in  the  same  position  as  the  joint  tenants  of  a  real  estate.  Now 
suppose  this  had  been  the  conveyance  of  a  real  estate,  there  can  be  no  question  it 
would  have  conveyed  the  two  shares  of  John  and  Eichard  from  the  moment  of  its 
delivery.  It  was  expressly  held  in  Denne  d.  Bmmjer  v.  Judge  (11  East,  288),  that, 
where  one  devises  land  to  five  trustees,  to  sell  and  apply  the  money  to  certain  uses, 
and  afterwards  makes  the  same  persons  his  executors,  they  do  not  take  the  land 
as  executors,  but  as  devisees  in  trust  aud  joint  tenants ;  and  that  at  any  rate  the  case 
is  not  helped  by  the  stat.  28  Hen.  8,  c.  4,  so  as  to  pass  the  whole  estate  upon  the 
production  of  a  conveyance  purporting  to  be  executed  by  the  five,  but  the  execution 
of  which  by  three  only  could  be  proved  :  but  that,  taking  it  to  be  a  conveyance  by 
the  three  only,  it  would  sever  the  joint  tenancy,  and  convey  three-fifths  of  the  estate, 
to  be  held  in  common  with  the  two  remaining  parts.  That  is  exactly  the  case  before 
the  Court,  except  that  in  that  case  it  was  a  conveyance  of  a  real  estate,  and  in  the 
present  it  is  a  conveyance  of  a  chattel.  So,  in  Hooper  v.  Ramsbottom  (6  Taunt.  12),  it 
was  held,  that  if  the  vendor  of  a  leasehold  estate  delivers  the  conveyance  as  an  e.scrovi', 
to  take  effect  on  payment  of  the  residue  of  the  purchase-money,  the  property  in  the 
title-deeds  of  the  estate  is  so  vested  in  the  vendee,  that  the  vendor,  obtaining  posses- 
sion of  them  and  [139]  pawning  them,  confers  on  the  pawnee  no  right  to  detain  them 
after  tender  of  the  residue  of  the  purchase-money.  That  could  only  have  been  so 
held  upon  the  ground  that  the  vendee  took  an  interest  in  the  estate  from  the  very 
moment  of  the  execution.  Now  here  it  is  submitted  that,  where  it  is  intended  that 
three  joint  tenants  should  alienate,  and  two  of  them  execute  the  deed  and  the  third 
does  not  execute  it,  the  two  who  do  so  have  severed  their  joint  estate,  by  the  convey- 
ance, and  have  passed  their  interest  to  the  party  to  whom  they  conveyed.  Aud  there 
are  authorities  to  shew,  that  the  moment  a  party  executes  an  assignment  of  his 
property,  and  thereby  deprives  himself  of  the  means  of  carrying  on  his  trade  and 
distributing  his  property  amongst  his  creditors,  that  moment,  although  the  deed 
remain  in  his  own  possession  and  is  never  acted  upon  at  all,  he  commits  an  act  of 
bankruptcy.  It  was  so  decided  in  Bokherley  v.  Lancaster  (1  Ad.  &  Ell.  77  ;  3  Nev.  & 
Man.  383).  There,  for  all  that  appeared,  the  deed  never  had  been  out  of  the  bankrupt's 
possession,  and  yet  it  was  held  to  be  an  act  of  bankruptcy.  And  in  Tappenden  v. 
Bunjess  (4  East,  250),  it  seems  to  have  been  decided  that  a  provision  in  the  deed,  that 
it  should  be  void  if  the  trustees  should  think  fit,  did  not  prevent  its  being  an  act  of 
baiikinptcy.  All  these  cases  shew  that  a  deed  of  assignment  is  an  act  of  bankruptcy 
us  soon  as  it  is  executed.     The  deed  takes  eflect  from  the  time  it  is  delivered,  unless 
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it  bo  delivered  as  an  escrow,  and  there  is  no  pretence  foi'  sayint^  tliat  this  deed  was 
delivered  with  any  such  intention.     This  rule  therefoi'c  ouijht  to  be  discharged. 

AVortley  and  \V.  H.  Watson,  in  support  of  the  rule.  The  real  question  is,  whether 
this  deed  had  any  operation  at  all  before  the  fiat,  and  whether  it  operated  to  transfer 
[140]  the  property  of  the  bankrupt  before  the  bankruptcy.  The  question  turns  on 
the  words  of  the  Bankrupt  Act,  (6  Geo.  4,  c.  16),  which,  after  enumerating  various 
acts  of  bankruptcv,  say.s — "  or  cause  to  be  made,  either  within  this  ix-alm  or  clscwhcro, 
any  fraudulent  grant  or  conveyance  of  any  of  his  lands,  tenements,  goods  or  chattels, 
or  make  or  cause  to  be  made  any  fraudulent  surrender  of  .any  of  his  cojjyhold  lands 
or  tenements,  or  make  or  cause  to  be  made  any  fiaudulent  gift,  delivery,  or  traiisfei- 
of  any  of  his  goods  oi'  chattels,  every  such  trader  doing,  sufl'oring,  procuring,  executing, 
permitting,  making,  or  causing  to  be  made,  any  of  the  acts,  deeds,  or  matters  afore- 
said, with  intent  to  defeat  or  delay  his  creditors,  shall  be  deemed  to  have  thereby 
committed  an  act  of  bankruptcy."  The  question  therefore  is,  did  this  individual  before 
the  issuing  of  the  fiat  make  any  gift,  delivery,  or  transfer  of  any  of  his  goods  or 
chattels.  Now  the  deed  purports  to  be  a  conveyance  by  all  the  three  paitners  of  the 
joint  property,  in  trust  for  the  benefit  of  their  creditors  ;  it  is  not  for  the  benefit  of 
the  separate  creditors  of  each  partner,  but  of  the  joint  creditors  of  the  firm.  Until 
the  deed  is  executed  by  the  other  two  partners,  it  is  inoperative.  There  is  a  power 
to  collect  debts  granted  by  the  three,  and  the  party  cannot  proceed  to  collect  them 
until  he  has  the  atithority  of  all  three.  Then  it  is  an  assignment  of  the  partnership 
property  to  this  trustee  to  be  sold,  and  he  has  no  power  to  sell  a  single  pai'ticle  until 
the  whole  three  have  executed  the  deed.  He  has  only  power  to  sell  the  entire  stock 
in  trade,  and  divide  the  proceeds  equally  amongst  the  creditors  ;  so  that  until  the 
three  execute  he  has  no  power  at  all.  Suppose  one  onl}'  to  execute  the  deed,  the  trustee 
has  no  power  whatever  to  interfere  in  the  business  in  conjunction  with  the  other 
partners.  If  a  deed  be  not  executed  according  to  its  intention  and  object,  it  is 
inoperative.  [Lord  Abinger,  C.  B.  It  is  a  transfer  of  all  Richard's  share  of  the 
joint  interest,  and  [141]  it  was  intended  to  delay  creditors,  and  is  therefore  an  act 
of  bankruptcy.  It  would  have  the  effect  of  transferring  all  his  portion  of  the  joint 
interest  at  least.  Parke,  B.  That  would  be  the  effect  unless  you  can  m.ake  out  that 
this  deed  was  delivered  as  an  escrow,  not  to  take  effect  until  all  the  partners  had 
signed.]  We  must  look  at  the  whole  of  the  deed,  to  see  the  object  of  it ;  and  although 
the  fact  of  the  delivery  of  the  deed  as  an  escrow  is  not  found,  yet,  as  Lord  Eldon  says 
in  Dufton  v.  Mmri.ton,  it  is  in  the  nature  of  a  deed  not  to  take  effect  unless  the  others 
execute.  The  question  of  delivery  as  an  escrow  is  a  question  of  fact ;  and  it  may  be 
inferred  from  the  natui'e  of  the  deed,  as  well  as  from  the  circumstances  that  took  place 
at  the  time.  It  is  not  necessary  for  a  person  to  say  "  I  deliver  this  deed  as  an  escrow," 
or  to  use  any  particular  words.  Richard  Potter  had  no  power  of  transferring  the 
interest  in  the  partnership  goods,  or  to  make  the  trustee  a  copartner  with  the  others. 
The  deed  was  only  intended  to  have  one  operation,  and  that  was  as  a  joint  assign- 
ment of  the  whole  interest  in  the  stock,  to  be  divided  amongst  the  creditors.  It  is 
said  that  the  intent  to  delay  creditors  must  be  co-existent  and  contemporaneous  in  all 
respects  with  the  execution  of  the  conveyance  :  but  that  is  not  correct.  There  are 
many  cases  where  the  intent  may  exist  at  one  time  in  the  mind,  and  the  act  be  made 
complete  at  another  ;  in  the  case  of  an  escrow,  the  intent  to  defeat  creditors  must 
exist  at  the  time  when  the  deed  is  completely  executed,  and  becomes  no  longer  an 
escrow.  The  intention  of  the  deed  may  be  collected  from  the  deed  itself,  of  which 
the  Court  are  the  judges.  This  deed  shews  that  it  was  delivered  in  the  nature  of  an 
escrow.  One  of  the  powers  is  to  collect  debts  due  to  the  joint  estate  :  and  the  trustee 
could  have  no  such  power  until  the  three  had  executed  the  deed.  Then  again,  the 
creditors  undertake  to  accept  a  dividend ;  that  must  be  a  dividend  upon  the  whole 
estate,  not  upon  one  or  two  shares  of  it ;  and  therefore  the  [142]  creditors  would  not 
be  bound  by  it,  and  it  could  not  be  enforced  against  Richard  Potter  only,  unless 
executed  by  all  the  parties.  And  if  a  party  brought  an  action  against  Richard  Potter, 
it  would  be  no  answer  to  say  that  he  had  executed  this  deed.  In  Dutton  v.  Morrison, 
the  deed  was  not  in  point  of  fact  ever  executed  by  the  third  party  :  and  Lord  Eldon 
says, — "  The  question  then  is,  whether,  within  the  pi'inciples  of  those  decisions,  the 
deed  is  an  act  of  bankruptcy  ;  attending  to  the  true  intent  and  efi'ect  of  it,  taken 
altogether  ;  to  what  was  intended  to  be  done,  and  to  what  is  to  be  considered  as  not 
intended  if  the  whole  that  was  intended  was  not  capable  of  being  done."     His  Lord- 
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ship  therefore  looked  to  the  whole  of  the  deed,  to  collect  what  the  intention  of  the 
parties  wiis.  And  he  says,  "  Admitting  that  this  was  not  intended  to  be  a  several  deed, 
hnt  the  creditors,  thronjjh  the  nuitnal  ai,'reement  of  all,  were  to  derive  a  benefit  against 
eacli,  if  two  retireil  from  that  agreement,  and  no  bankruptcy  had  occiii-red,  could  the 
creilitois  have  taken  advantage  of  the  deed  against  the  one  who  executed,  but  who,  it 
nnist  l)e  ailmitted,  did  not  mean  to  execute  so  as  to  give  the  deed  any  effect,  unless 
the  others  devoted  their  shares  of  the  property  to  the  same  purpose?"  Such  was 
manifestly  the  intention  here.  It  was  not  an  assignment  for  favouring  some  particular 
creditors,  but  all  the  cieditors,  who  were  to  take  it  in  full  discharge  of  their  deljts, 
and  nil  assignment  by  one  of  the  firm  could  not  be  enforced  against  a  creditor. 
Assuming  tliis  not  to  be  strictly  in  the  nature  of  an  escrow,  it  must,  from  the  nature 
of  the  deed  itself,  and  from  its  contents  and  mode  of  operation,  be  taken  to  have 
been  a  deed  which  the  ])arties  could  not  have  intended  should  take  effect  at  all, 
unless  it  were  executed  by  all ;  and  the  principle  of  an  escrow  is  merely  that  its  opera- 
tion is  to  be  suspended.  This  instrnmcnt  comes  strictly  within  that  principle,  and  if 
[143]  so,  it  wiis  not  before  the  fiat  a  complete  and  perfect  conveyance  to  estalilish  an 
act  of  bankruptcy  within  the  meaning  of  the  act,  which  must  be  construed  strictly  in 
this  respect.  The  cases  which  have  liccn  cited  are  not  in  point.  Graham  v.  Graham 
and  I'lrijiiian'x  case  only  decitlcd,  that  where  a  deed  is  delivered  as  an  escrow,  when  it 
afterwards  becomes  complete,  it  takes  effect  for  some  purposes  from  the  time  of  its 
delivery  ;  but  that  was  not  for  the  |)urposc  of  an  act  of  bankruptcy,  which  is  essentially 
difTerent,  but  for  the  puriiose  of  conveying  the  property.  Here,  until  the  execution 
by  all  the  ])artics,  this  condition  by  the  creditors  to  accept  a  dividend  in  satisfaction 
of  all  their  ilebts  could  not  tiike  eli'ect,  and  if  so,  it  could  not  be  enforced  against 
Kichard  Totter  until  executed  by  all,  and  consequently  it  was  not  a  perfect  deed 
before  the  fiat  issued.  The  case  of  Denne  v.  Judge  has  nothing  to  do  with  the  present ; 
it  merely  establishes  that  a  simple  conveyance  by  three  out  of  five  trustees  conveys 
the  estate  of  the  three.  There  there  were  no  mutual  conditions  or  stipulations  to 
affect  the  conveyance.  Hooper  v.  liamxhottimi  only  decided,  that  when  the  deed  is 
delivered  as  an  escrow,  it  is  out  of  the  control  of  the  vendor.  Botcherley  v.  Lancadcr 
does  not  appear  to  have  been  much  discussed,  and  the  only  question  there  was,  whether 
a  conveyance,  perfect  in  all  other  respects,  had  any  operation  as  a  conveyance  of  the 
property,  notwithstiinding  it  had  been  kept  in  the  grantor's  own  possession,  and  not 
acted  upon  or  put  in  force.  Those  cases  therefore  do  not  at  all  affect  this  question. 
But  the  r|nestion  here  is,  whether  this  conveyance,  looking  at  who  were  the  conveying 
parties  to  it,  their  relative  position  to  each  other,  and  their  relation  to  the  parties  of 
the  third  part,  and  the  object  of  the  deed,  can  have  any  effect  until  it  is  executed  by  all ; 
and  if  so,  can  it  be  complete,  so  as  to  constitute  an  act  of  bankruptcy  within  the  mean- 
ing of  the  act  of  rarliament,  until  it  is  executed  by  all  the  three  partners?  [144]  They 
cited  also  Gordon  v.  Wilkinson  (8  T.  K.  507)  and  Iliggins  v.  M'Jdam  (3  Y.  &  Jerv.  1). 
IjOKI)  Aisinckr  C.  B.  I  am  clearly  of  opinion  that  this  rule  ought  to  be  discharged. 
It  appears  to  me  that  the  jury  have  correctly  found  that  this  deed  was  executed  by 
the  party  in  question  with  a  view  to  delay  creditors,  and  to  defeat  the  object  of  the 
bankrupt  laws.  If  a  man  executes  a  deed  hy  which  he  conveys  his  property  away 
with  a  view  fraudulently  to  defeat  his  creditoi-s,  or  to  evade  the  bankrupt  laws,  that 
is  an  act  of  bankruptcy.  Mr.  Wortley  contends  that  this  deed  could  not  take  effect ; 
that  it  was  executed  by  the  last  of  the  three  parties  who  did  execute  it  after  the  fiat, 
and  therefore  that  the  previous  execution  goes  for  nothing.  It  appears  to  me,  how- 
ever, that  the  act  of  bankruptcy  of  each  party  is  complete  at  the  time  he  executes  the 
deed.  Suppose  the  third  paitner  had  died  before  he  executed  the  deed,  could  that 
have  altered  the  cflect  of  this  deed  as  regards  the  other  two?  They  did  what  in 
them.selves  at  that  moment  lay,  by  the  execution  of  a  deed,  to  convey  away  their 
effects  in  fraud  of  the  bankrupt  laws ;  and  the  subsequent  death  of  a  partner  could 
not  alter  that  act.  Richard  Potter  executed  the  deed  on  the  8th,  and  James 
not  until  the  1 3th.  Suppose  that  between  the  8th  and  13th  Kichard  had  died,  and  that 
James  had  executed  the  deed  in  due  time  before  the  fiat :  Mr.  Wortley's  argument, 
if  it  is  to  prevail  at  all,  would  shew  that  the  effect  of  that  would  be,  lihat  Richard's 
property  did  not  pass  by  the  deed  until  such  time  as  the  last  partner  had  executed  it, 
and  therefore  that  his  property  passed  to  his  executors,  and  vested  a  beneficial  interest 
ni  them.  I  think  that  such  could  not  be  the  case.  I  think  the  property  vested 
immediately  upon  the  act  of  bankruptcy,  in  whomsoever  [145]  might  be  the  lawful 
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commissioner.  If  Richard  had  oxocuted  tlie  deed  expressly  upon  a  condition  that  his 
partner  should  execute  it  afterwards,  and  that  had  heeu  proved  to  the  satisfaction  of 
the  jury,  and  they  had  found  it  to  be  so,  the  deed  would  then  have  been  inoperative 
till  the  last  paitner  had  executed.  But  that  is  not  .so :  the  deed  is  executed  by  hira 
to  take  such  effect  as  he  could  give  to  it  at  the  moment,  and  it  does  pass  all  his  pro- 
perty in  the  joint  effects.  Whether  the  assignee  might  do  with  it  as  the  pai'ties 
intended  he  should  do  with  it,  if  the  other  parties  (lid  not  execute  it,  is  another 
question  ;  but  surely  it  vested  in  the  assignee  all  the  property  which  the  executing 
party  transferred  out  of  himself ;  and  therefore  even  supposing  that  he  alone  h.ad 
intended  to  commit  an  act  of  bankruptcy,  would  not  the  conveyance  of  all  his  joint 
interest  in  that  property,  which  was  to  pay  his  debts  and  his  partners',  if  he  made 
that  conveyance  with  a  view  to  defeat  his  creditors,  have  been  an  act  of  bankruptcy, 
though  the  others  had  not  executed  it  I  It  appears  to  me  that  it  has  the  effect  of 
vesting  in  the  assignees  the  whole  of  such  property  as  he  could  pass  to  them  by  that 
deed,  because  he  did  not  deliver  it  as  an  escrow,  but  as  a  deed  to  take  ell'ect  immedi- 
ately at  that  moment,  and  it  did  then  take  effect.  Thougli  the  effect  may  not  be 
altogether  that  which  he  contemplated,  yet  the  legal  operation  of  the  instiumcnt  is 
to  place  the  property  in  the  hands  of  the  assignee,  and  to  divest  it  out  of  himself. 
That  is  all,  I  think,  which  is  required  by  the  act  of  Parliament  to  make  it  an  act  of 
bankruptcy.  I  cannot  consider  that  there  is  any  evidence  in  this  case  of  an  intention 
to  deliver  the  deed  in  the  nature  of  an  escrow.  There  is  nothing  to  shew  that  Lord 
Eldou,  in  the  case  cited,  raised  a  doubt  whether  that  fact  might  not  be  inferred,  but 
only  wdiether  he  could,  sitting  as  Chancellor,  say  it  was  an  act  of  bankruptcy  without 
referring  it  to  a  jury  ;  he  does  not  say,  if  the  jury  were  to  find  that  the  deed  was  not 
delivered  as  an  escrow,  but  that  the  pai'ty  executed  and  delivered  it  simply,  that 
[146]  would  not  be  an  act  of  bankruptcy  ;  the  doubt  he  raises  is,  whether  as  Chancellor 
he  ought  to  infer  that  to  be  so  without  having  the  intervention  of  a  jury.  We  have 
here  the  jury  in  a  Court  of  law,  wdio  find  that  the  deed  was  executed  with  a  view  to 
defeat  the  bankrupt  laws. 

Parke,  B.  I  am  of  the  same  opinion,  and  think  this  rule  must  be  discharged.  With 
respect  to  the  points  to  which  Mr.  Wortley  has  directed  a  gi'cat  part  of  his  argument, 
whether  this  fiat  could  be  supported  if  this  was  a  deed  executed  as  an  escrow  on  the 
8th  of  September,  and  which  did  not  take  effect  as  a  complete  conveyance  until  the  13th, 
and  after  that  period  of  the  day  in  which  the  fiat  was  issued,  if  that  were  a  question 
in  the  case,  I  own  I  should  concur  with  him,  because  I  think  it  necessary,  in  order  to 
support  the  fiat,  which  is  grounded  on  an  act  of  bankruptcy  by  a  fraudulent  conveyance, 
that  there  should  lie  at  the  time  of  it,  that  is,  during  every  portion  of  the  day  on  which 
the  fiat  was  issued,  some  complete  fraudulent  conveyance  by  which  the  property  was 
divested  from  the  bankrupt ;  and  in  the  event  of  this  deed  having  been  delivered  as  an 
escrow,  not  to  take  effect  until  a  condition  was  performed,  which  was  not  peiformed 
until  a  time  subsequent  to  the  fiat,  I  think  there  would  have  been  no  fraudulent  con- 
veyance within  the  meaning  of  the  bankrupt  laws,  and  therefore  that  the  fiat  could 
not  be  supported.  That  is  on  the  assumption  that  this  deed  is  to  be  held  to  have 
been  delivered  as  an  escrow.  But  that  is  a  fact  we  are  not  to  assume  at  all,  but  the 
reverse  ;  because,  on  looking  at  the  learned  Judge's  note,  I  take  it  to  be  clear  that 
this  point  of  delivery  as  an  escrow  was  conceded  by  the  defendant : — in  truth  it  was 
a  deed  executed  in  the  ordinary  form  as  an  absolute  conve3'ance,  and  the  only  point 
that  was  made  was,  whether  a  deed  which  was  executed  as  an  absolute  conveyance 
would  the  less  be  an  act  of  bankruptcy,  because,  on  looking  at  the  form  of  the  deed 
itself,  you  might  come  possi-[147]-bly  to  the  conclusion,  that  the  parties  did  not 
contemplate  that  the  deed  should  operate  as  an  act  of  Ijankruptcy  unless  the  whole 
partnership  effects  were  conveyed.  'That,  I  take  it,  is  the  point  which  is  the  subject 
of  the  reservation  of  the  leai'ned  Judge.  In  this  case  the  execution  of  the  deed  was 
proved  in  the  ordinary  form,  and  I  take  it  now  to  be  settled,  though  the  law  was 
otherwise  in  ancient  times,  as  appears  by  Sheppard's  Touchstone,  that  in  order  to 
constitute  the  delivery  of  a  writing  as  an  escrow,  it  is  not  necessary  it  should  be  done 
by  express  words,  but  you  are  to  look  at  all  the  facts  attending  the  execution, — to  all 
that  took  place  at  the  time,  and  to  the  result  of  the  transaction  ;  and  therefore, 
though  it  is  in  form  an  absolute  delivery,  if  it  can  rea.sonably  be  inferi'ed  that  it  was 
delivered  not  to  take  effect  as  a  deed  till  a  certain  condition  was  performed,  it  will 
nevertheless  operate  as  an  escrow.     That  is  the  result  of  the  two  cases  cited  in  argu- 
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nient,  Johnxmi  v.  Baker,  iiiid  Mvrmij  v.  The  Earl  of  Stair.  But  there  is  no  fact  of  that 
kind  in  this  case ;  the  execution  took  place  in  the  ordinary  way  ;  there  is  nothing  in 
the  circnmsbmces  of  the  case  to  lead  to  any  inference  but  that  the  deed  was  intended 
to  be  executed  hy  each  of  the  partners  for  himself.  What,  then,  is  its  legal  eftect? 
Here  is  one  of  the  partners  who  executes  a  deed  which  on  the  face  of  it  purports  to 
convey  for  himself  and  others  all  the  personal  property  of  the  partners,  and  according 
to  the  authority  in  Sheppard's  Touchstone,  such  a  deed  as  that  woulil  operate  to 
convey  all  the  separate  ettects  of  the  person  who  executed  it,  that  is,  of  Richard 
Potter,  and  it  would  eipially  convey  all  the  share  that  Richard  Potter  had  in  the 
joint  eH'ects.  That  would  in  point  of  law  operate  as  an  act  of  bankruptcy.  If  a  man 
\v\vtn  with  all  his  personal  estate,  and  all  his  share  in  the  joint  eftccts  of  a  business  in 
which  he  acts  as  a  trader,  that  unquestionably  amounts  in  point  of  law  to  an  act  of 
bankruptcy  ;  therefore  the  simple  question  is,  whether,  the  deed  having  that  opera- 
tion, if  it  is  to  be  con.sidered  as  having  been  de-[148]-livered  as  a  deed,  there  is  any- 
thing to  be  collected  from  the  face  of  the  deed  itself,  from  which  we  can  say  that  it 
was  to  have  no  operation.  I  own  I  cannot  come  to  that  conclusion.  It  seems  probable 
the  parties  contemplated  that  the  other  parties  should  execute  the  deed,  but  in  the 
meantime  this  party  has  set  his  seal,  and  delivered  the  deed  as  an  instrument  which 
conveys  all  the  property  he  has,  and  it  must  operate  as  an  act  of  bankruptcy  by  him. 
Lord  P^ldon's  dictum,  in  Duthn  v.  Morrison,  is  not  a  decided  opinion,  but  merely  the 
expression  of  a  doubt.  He  would  not  hold  that  instrument  to  be  an  act  of  bank- 
ruptcy, without  sendiiig  the  case  for  the  opinion  of  a  Court  of  law.  We  are  sitting 
in  a  Court  of  law,  and  I  think  we  cannot  deny  to  an  instrument  executed  as  a  deed 
the  elFect  of  transferring  the  propertj'  of  the  party  who  executes  it,  according  to  the 
terms  of  it ;  and  if  that  be  all  the  property  he  has,  or  all  the  share  he  has  in  the 
property  with  which  he  carries  on  business,  the  assignment  in  point  of  law  amounts  to 
an  act  of  bankruptcy,  and  opei'ates  as  such.  With  all  deference  for  the  doubt  of  such 
a  distinguished  lawyer  as  Lord  Eldon,  in  Dutton  v.  Monison,  I  own  it  appears  to  me, 
that  unless  the  deed  be  executed  as  an  escrow,  it  at  once  operates  to  convey  all  the 
property  the  partner  has,  and  therefore  is  an  act  of  bankruptcy. 

Alderson,  B.  I  am  of  the  same  opinion.  This  deed  is  delivered  in  the  ordinary 
form,  and  not  as  an  escrow.  There  are  no  circumstances  attending  the  execution  of 
the  deed  itself  which  at  all  have  a  tendency  to  shew  that  it  was  delivered  as  an  escrow. 
Then  we  look  into  the  deed,  and  we  find  certain  clauses  on  which  the  counsel  for  the 
plaintill's  rely,  which  make  them  conclude  that  it  would  have  been  a  very  convenient 
thing  if  it  had  been  delivered  as  an  escrow,  for  the  purpose  of  carrying  into  effect 
more  precisely  the  supposed  intention  of  the  parties  to  the  deed;  a'  very  doubtful 
question;  but  that  is  the  whole  [149]  extent  of  the  argument;  and  arewe,  when 
there  are  no  circumstances  attending  the  actual  execution  of  it  to  shew  that  it  was 
executed  as  an  escrow,  to  infer  that  it  was  not  executed  as  a  deed,  because  it  would 
have  been  convenient  that  it  should  have  been  so  executed? 

GuKNKY,  B.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  deed  was 
quite  complete,  and  that  it  operated  from  the  time  of  its  execution.  I  agree,  if  it 
hafl  been  delivered  as  an  escrow,  the  case  would  have  been  different. 

Rule  discharged. 

George  v.  GHAJtBERS,  Rees,  and  Brown.  Exch.  of  Pleas.  Jan.  24,  25,  1843.— 
One  of  the  defendants,  who  were  magistrates,  having  received  information  on 
oath  that  a  certain  turnpike  road  was  out  of  repair,  summoned  the  surveyor  of 
the  road,  under  .5  &  6  Will.  4,  c.  .50,  s.  94,  to  appear  at  a  special  sessions.  At 
that  sessions  the  two  defendants  ordered  A.  B.  ta  view  the  road,  and  report 
thereon  to  them  at  another  special  sessions.  A.  B.  having  reported  at  the  latter 
sessions,  when  the  plaintiff  was  present,  that  the  road  was  out  of  repair,  the 
defendants  ordered  the  surveyor  to  repair  it  within  six  weeks,  and  at  the  same 
time  ordered  him,  under  stat.  18  Geo.  3,  c.  19,  s.  1,  to  pay  21.  3s.  as  costs.  The 
planitiff  havuig  refused  to  pay  this  sum,  and  his  goods  having  been  taken  as  a 
distress  by  warrant  from  the  defendants,  he  replevied  them,  and  brought  the 
present  action  of  replevin.— Held,  first,  that  a  single  magistrate  had  no  authority, 
under  5  &  6  AVill.  4,  c.  50,  s.  94,  to  summon  the  surveyor  of  turnpike  roads.— 
Secondly,  that  the  defendants  could  not  inflict  costs  under  the  stat   19  Geo.  3, 
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c.  19,  s.  1. — Thirdly,  thut  the  defendiiiits  were  not  justified  in  inflicting  costs 
upon  the  plaintiff,  since,  not  having  disobeyed  the  oixler  of  justices,  lie  had  not 
comniitted  any  offence. — Fourthly,  that  an  action  of  replevin  would  lie  against 
the  defendants. 

[S.  C.  2  Dowl.  (N.  S.)  783;  12  L.  J.  Ex.  346;  7  Jur.  836.  Applied,  Alien  v.  Sharp, 
1848,5  Ex.  352;  Mellor  v.  Leather,  1853,  1  El.  &  Bl.  619.  Followed,  Rhymnexj 
llaihvay  Company  v.  Price,  1867,  16  Jj.  T.  395.] 

Replevin.  Plea  by  the  defendants  Chambers  and  Rees,  that,  after  the  passing  of 
the  5  &  6  Will.  4,  c.  50,  (the  Highway  Act),(a)'  the  plaintiff  was  a  surveyor  of  [150] 
certain  turnpike  roads  in  the  parish  of  Pembrey,  which  were  highways  ;  that  one 
Howells,  who  was  then  a  resident  and  inhabitant  in  the  said  parish,  informed  the 
defendant  Kees  on  oath,  that  part  of  the  said  turnpike  road  was  not  sutiiciently 
repaired  ;  that  the  defendant  summoned  the  plaintili  to  appear  at  a  special  sessions ; 
that  the  plaintiff  did  not  appear;  that  the  justices  appointed  one  Thomas  to  view  the 
road,  and  report  to  the  justices  at  a  special  sessions  ;  that  at  such  special  sessions, 
held  before  the  two  defendants  on  the  13th  November,  1841,  in  the  presence  of  the 
plaintiff',  Howells  reported  that  the  road  was  not  in  eft'eotual  repair ;  whereupon  the 
defendants  made  an  order,  dated  the  13th  November,  1841,  whereby  they  directed 
the  plaintiff  to  repair  the  road  within  six  weeks  from  the  date  of  the  order  ;  that  the 
defendants  at  such  special  sessions,  after  making  such  order,  made  another  order,  in 
pursuance  of  the  stat.  18  Geo.  3,  c.  19, (a)- intituled  "An  Act  for  the  Payment  of  Costs 
to  Parties  on  Complaints  determined  before  Justices  of  the  Peace  out  of  Sessions,"  &c., 
against  the  plaintiff,  for  neglecting  to  re-[151]-pair  the  said  high  road.s,  and  thereby 
awarded  21.  3s.  to  be  paid  by  the  plaintiff  to  Howells.  The  plea  then  averred,  that 
the  plaintift'  did  not  pay  or  give  security  for  the  said  sum,  whei'cupon  the  defendants 
Chambers  and  Rees  issued  their  warrant  to  the  constables  to  levy  21.  3s.  by  distress 
and  sale  of  the  plaintiff's  goods,  and  delivered  their  warrant  to  the  defendant  Brown, 
then  being  a  constable,  who  took  the  plaintiH's  goods  and  chattels  as  a  distress  for 
the  sum  of  21.  3s.,  until  the  plaintiff  replevied  the  same,  &c. 

General  demurrer.  The  point  marked  foi'  argument  on  the  part  of  the  plaintiff 
was,  that  the  justices  had  no  authority  or  jurisdiction  to  make  the  order  in  the  plea 
mentioned.     Joinder  in  demurrer. 

E.  V.  Williams,  in  support  of  the  demurrer.  First,  the  justices  were  not  authorized 
to  inflict  costs  under  the  stat.  18  Geo.  3,  e.  19,  s.  1,  in  respect  of  an  offence  committed 

(ay  The  94th  sect,  of  that  act  enacts,  that  if  a  highway  is  out  of  repair,  a  justice, 
receiving  information  on  oath,  may  summon  "  the  surveyor  of  the  parish,  or  other 
person  or  body  politic  or  corporate  chargeable  with  such  repairs,"  to  appear  at  a 
special  sessions  :  that  at  those  sessions  they  shall  either  appoint  a  person  to  view  the 
highway,  or  view  it  themselves;  and  if  it  shall  appear,  either  on  the  report  or  view, 
that  the  highway  is  not  in  repair,  they  shall  convict  the  surveyor,  or  other  person 
liable,  in  a  sum  not  exceeding  51.,  and  order  the  surveyor  or  other  person  to  repair 
such  highway  ;  and  in  default  of  such  repairs,  the  surveyor  or  other  person  shall 
forfeit  a  sum  of  money  equal  to  the  money  requisite  for  the  repair  of  the  highwa}^ 
"Provided  that,  if  the  said  highway  so  out  of  repair  is  a  part  of  the  turnpike  road, 
the  said  justices  shall  summon  the  treasurer  or  surveyor,  or  other  officer  of  such  turn- 
pike road,  and  the  order  herein  directed  to  be  made  shall  be  made  on  such  treasurer 
or  surveyor,  or  other  officer  as  aforesaid,  and  the  money  therein  stated  shall  be 
recoverable  as  aforesaid. 

(a)''^  "  Whereas,  by  the  law  now  in  being,  his  Majesty's  justices  of  the  peace  are 
not  sufficiently  authorized,  on  complaints  that  come  before  them  out  of  summons,  to 
award  costs  against  either  the  person  or  persons  complaining,  or  other  person  or 
persons  against  whom  an)^  complaint  is  made,  as  to  justice  may  appertain  ;  it  is  there- 
fore enacted,  that  when  any  complaint  shall  be  made  before  any  of  his  Majesty's 
justices  of  the  peace  for  any  county,  riding,  division,  city,  town  corporate,  franchise, 
or  liberty,  and  any  warrant  or  summons  shall  issue  in  consequence  of  such  complaint, 
that  then  it  shall  and  may  be  lawful  to  and  for  any  justice  or  justices  of  the  peace, 
who  shall  have  heard  and  determined  the  matter  of  the  said  complaint,  to  award  such 
costs  to  be  paid  by  either  of  the  parties,  and  in  manner  and  form  as  to  him  or  them 
shall  seem  fit,  to  the  party  injured." 
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uiiiior  the  5  (fe  6  Will.  4,  c  50,  for  the  recital  of  the  latter  act  shews  clearly  that  it 
applies  only  to  cases  where  by  the  laws  then  in  being  costs  could  not  be  awarded. 
Afjain,  to  authorize  the  awarding  of  costs  under  the  former  statute,  there  must  be  a 
"complaint"  against  some  party  :  in  the  present  case  there  was  none. 

Secondly,  no  offence  has  been  committed.  The  surveyor  is  the  mere  servant  of 
the  trustees  of  the  turnpike  road,  and  may  have  no  duty  to  perform  ;  or  it  may  be 
that  the  trustees  have  no  funds,  in  which  ease  the  parish  would  lie  liable  to  repair 
the  road.  Besides,  for  aught  that  appears  in  this  case,  the  plaintifi'  may  have 
complied  with  the  order,  and  it  is  clear  that  until  he  has  disobeyed  it,  which  is  not 
shewn  to  have  been  the  case  here,  no  oft'ence  has  been  committed.  The  proceedings, 
also,  are  irregular  from  beginning  to  end.  In  the  case  of  a  turnpike  surveyor,  the 
summons  ought  to  be  by  more  than  one  justice;  here  the  summons  was  issued  by  a 
single  justice. 

Thirdly,  costs  can  be  given  under  18  Geo.  3,  c.  19,  s.  1,  [152]  onlj'  against  "the 
party  injured  ; "  but  here  the  informer  did  not  answer  that  description.  It  ought  to 
appear  and  be  stated,  that  the  party  receiving  the  costs  is  the  "  party  injured  :  "  R.  v. 
Jiuitices  of  Jixsex  (7  D.  &  K.  fi58).  It  is  not  enough  that  he  is  alleged  to  be  an  inhabi- 
tiint  of  the  parish  ;  it  ought  to  appear  that  he  had  used  the  road  :  R.  v.  'The  Inhabitants 
of  Taunton  St.  Mary  (3  M.  &  Sel.  46.5),  R.  v.  Indedon  (1  M.  &  Sel.  268),  R.  v.  Smith 
(3  M.  ife  Sel.  133).  Again,  the  award  of  costs  was  illegal,  no  conviction  having  taken 
place,  which  was  necessary  to  give  the  magistrates  jurisdiction  under  the  stat.  18 
Geo.  3,  c.  19,  s.  1. 

Kvans,  contrii  The  surveyor  of  turnpike  roads  is  liable  to  be  summoned  before 
the  justices  under  the  91th  section  of  the  .5  &  6  Will.  4,  c.  50,  and  as  he  was  bound 
to  repair  the  road,  and  made  no  answer  to  the  charge,  judgment  was  properly  given 
against  him,  and  costs  iuHicted  under  the  18  Geo.  3,  c.  19.  The  surveyor  is  the 
part}'  against  whom  the  complaint  was  made,  and  he  is  the  party  against  whom 
proceedings  are  to  be  taken.  The  stat.  5  &  6  Will.  4,  contemplates  the  liability  of  the 
surveyors  of  turnpike  roads.  Here  the  party,  when  summoned,  does  not  allege  a 
want  of  funds,  and  is  therefore  to  be  treated  in  all  respects  as  an  ordinary  surveyor  of 
highway.s.  Again,  the  statement  that  the  informer  is  an  inhabitant  is  a  sufficient 
averment  that  he  is  a  party  grieved. 

But,  secondly,  the  action  of  replevin  cannot  be  maintained  in  this  case  :  the  pi'oper 
mode  of  proceeding  is  by  an  action  of  trespass,  wherein  the  magistrates  would  be  able 
to  justify  under  24  Geo.  2,  c.  44.  Heie  they  intended  to  act' as  justices,  and  ought 
not  to  be  dcpiived  of  the  protection  conferred  upon  them  by  the  statute  Again,  this 
distress  is  in  the  nature  of  a  statutable  execution,  and  therefore  there  can  be  no 
replevin.  Goods  taken  as  a  distress  for  poor  rates  may,  indeed,  be  replevied  ;  but 
there  [153]  the  remedy  is  expressly  given  by  the  stat.  43  Eliz.  c.  2,  s.  19.  In  JVilson 
V.  irdler  (1  Brod  &  B.  57;  3  Moore,  294),  the  marginal  note  is  as  follows:  "Where 
a  magistrate  has  competent  jurisdiction  and  adjudges,  and  on  refusal  to  pay,  issues  a 
warrant  of  distress  and  sale,  the  goods  taken  under  it  are  not  repleviable.  Dictum, 
per  liichardson,  J."  And  in  Bac.  Abr.  "  Replevin,"  (C),  it  is  laid  down  that  "  when 
an  act  of  Parliament  orders  a  distress  and  sale  of  goods,  this  is  in  the  nature  of  an 
execution,  and  replevin  does  not  lie."  In  R.  v.  Monlhonse  (2  Stra.  1184),  the  Court 
granted  an  attachment  against  the  under-sheriff  of  Cumberland,  for  granting  a  replevin 
of  goods  distrained  on  a  conviction  for  deer-stealing.  He  also  cited  SeUiv  v.  Bardmis 
(3  B.^  &  Adol.  2). 

E.  V.  Williams  was  desired  to  confine  his  argument  in  reply  to  the  question 
whether  replevin  would  lie,  and  obtained  permission  to  look  into  'the  authorities  on 
the  subject,  and  reply  on  the  following  day. 

Lord  Abinoek,  C'.  B.  The  plaintiff  was  the  servant  of  the  trustees  of  a  turnpike 
road,  and  until  he  had  disobeyed  the  order  of  justices  directing  him  to  repair  the  road 
in  question,  had  committed  no  offence.  The  main  question  is,  whether  the  defendants 
were  authorized  in  inflicting  costs  upon  him  under  the  stat.  18  Geo.  3,  c.  19,  s.  1. 
That  act  was  passed  to  enable  justices,  on  complaints  that  came  before  them  out  of 
sessions,  to  award  costs  against  either  the  person  or  persons  complaining,  or  the  person 
or  persons  against  whom  any  complaint  is  made,  and  that  is  to  be  d^one  after  they 
Jf  an-l?  heard  and  determined  the  matter  of  the  said  complaint."  The  statute 
5  &  6  VVill.  4  enables  them,  without  having  recourse  to  this  statute,  to  give  costs  in 
a  case  like  the  present.     But  it  is  plain,  by  reference  to  the  [154]  94th  section  of  this 
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latter  act,  that  a  single  magistrate  has  no  power  to  summon  a  surveyor  of  turnpike 
roads  :  his  power  is  limited  in  this  respect  to  the  survej'ors  of  liighways,  who  are  bound 
to  raise  the  necessary  funds,  and  are  prima  facie  liable  to  re])air  the  road,  and  to  those 
who  are  liable  ratione  tenuia",  or  in  any  other  mode.  Such  persons  are  to  appear  at 
the  sessions,  and  if  it  appear  that  they  have  neglected  to  repair  the  road,  may  have 
costs  awarded  against  them.  They  may  then  be  ordered  to  repair,  and  if  they  omit 
to  do  so,  may  be  adjudged  to  pay  a  sum  of  money,  which  is  to  be  laid  out  in  the 
repair  of  the  highway.  In  the  case  of  a  surveyor  of  turnpikes,  a  different  mode  is  to 
be  adopted.  It  may  become  necessary  for  the  justices  to  examine  the  state  of  the 
turnpike  funds.  A  former  statute,  3  Geo.  4,  c.  12G,  s.  109,  enables  thera  to  transfer 
the  statute  ilnty  from  turnpike  roads  to  other  highways,  if  it  can  be  conveniently 
dispensed  with,  without  endangering  the  securities  for  the  money  advanced  on  the 
tolls.  In  such  a  case  it  would  be  proper  for  them  to  order  the  surveyor  of  turnpikes 
to  repair  the  roads.  If,  therefore,  the  surveyor,  when  summoned,  declares  the  road 
to  be  a  turnpike  road,  it  may  become  necessary  for  the  justices  to  examine  the  state 
of  the  funds  ;  and  if,  after  having  done  so,  they  make  an  order  on  him  to  repair  the 
road,  and  he  disobeys  it,  then,  and  not  till  then,  does  he  become  liable  to  the  payment 
of  costs.  In  the  present  case,  the  order  has  not  been  disobeyed,  and  the  defendants, 
therefore,  had  no  authority  to  award  costs.     Our  judgment  must  l)e  for  the  plaintiff. 

Parke,  B.  I  am  of  the  same  opinion.  I  agree  with  the  Lord  Chief  Baron  that 
the  proper  construction  of  the  5  &  6  Will.  4,  e.  95,  is,  that  a  turnpike  surveyor  is  to 
be  summoned  by  two  justices,  who  are  to  examine  the  accounts  of  the  trustees,  and, 
on  finding  the  fund  to  be  sufficient  for  repairs  without  endangering  the  securities  for 
the  tolls,  [155]  may  order  him  to  repair  the  road.  If  he  disobeys  that  order,  he  then 
becomes  liable  to  the  penalties  which  may  be  levied  under  the  96th  section,  and  also 
to  costs.  But  even  admitting  the  correctness  of  Mr.  Evans's  argumei>t,  that  a  turnpike 
surveyor  may  be  summoned  in  the  same  manner  as  a  highway  surveyor,  still  I  think 
the  plea  bad.  The  18  Geo.  3,  c.  19,  s.  1,  enables  justices  to  award  costs  against  either 
the  peisons  complaining  or  the  person  against  whom  the  complaint  is  made :  they  are 
to  adjudicate  upon  a  complaint,  and  may  then  award  costs.  In  the  case  of  a  turnpike 
surveyor,  they  should  give  him  an  opportunity  of  shewing  that  he  has  no  funds.  But 
here  the  defendants  have  not  adjudicated  upon  the  matter,  for  they  have  not  found 
that  the  plaintiff  was  guilty  of  any  misconduct ;  they  have  not  found  that  he  was 
bound  to  repair  the  road,  on  the  ground  of  his  being  in  possession  of  funds  for  that 
purpose.  The  circum.stance  which  is  wanting  to  give  them  jurisdiction  is,  that  they 
should  have  called  the  surveyor  before  them,  and  should  have  adjudicated  that  the 
road  was  out  of  repair  through  his  default.  Here  it  appears  merely  that  they  made 
an  order,  but  it  is  not  stated  that  that  order  was  disobeyed  ;  and  therefore  no  breach 
of  duty  appears  to  have  been  committed  by  the  plaintiff. 

Alder.son,  B.  I  am  of  the  same  opinion,  and  I  think  the  plea  is  bad  in  substance. 
I  also  agree  in  the  opinions  of  my  Lord,  and  of  my  Brother  Paike,  as  to  the  construc- 
tion of  the  94th  section.  If,  indeed,  the  defendants  had  attempted  under  that  section 
to  inflict  costs  on  the  plaintiff,  there  would  be  this  difficulty,  that  they  would  have  to 
proceed  under  the  97th  section  of  the  5  &  6  Will.  4,  which  applies  only  to  the  case  of 
an  offence  having  been  committed.  Here,  however,  no  offence  has  been  committed. 
The  case  stands  thus  : — A.  B.  gives  information  to  a  magistrate  that  a  turnpike  road 
is  out  of  repair,  whereupon  the  magistrate  summons  the  turnpike  surveyor  to  appear. 
The  survej'or  was  not  bound  to  attend,  for  the  act  gives  [156]  authority  to  the  justice 
to  summon  none  but  the  parish  surveyor,  or  other  person  or  body  politic  or  corporate 
chargeable  with  the  repairs  of  the  road.  But  the  trustees  of  a  turn])ike  road  are  not 
chargeable  with  the  repairs  in  this  sense  of  the  word,  for  they  are  not  liable  to  indict- 
ment. This  was  decided  in  the  case  of  Beg.  v.  The  Inhabitants  of  Netherthmici  (2  B.  & 
Aid.  179),  and  Reg.  v.  The  Inhabitants  of  St.  George,  Hanover  Si[nare  (3  Campb.  122), 
where  it  was  ruled  that  the  appointment  of  paving  commissioners  did  not  exempt  the 
parish  from  its  common-law  liability  to  repair  the  highways.  The  parties  prima  facie 
liable  are,  therefore,  the  persons  to  be  summoned  in  the  first  instance.  If  the  road  is 
reported  to  be  out  of  repair,  the  justices  are  to  convict  the  surveyor  in  a  penalty  not 
exceeding  £.5,  and  after  that  begins  their  remedial  power  of  directing  the  road  to  be 
repaired.  It  is  at  this  stage  of  the  proceedings  that  the  surveyor  of  turnpikes  is  to 
be  summoned,  and  if  he  is  adjudged  to  be  liable,  he  is  to  be  ordei'ed  to  repair  within 
a  certain  time,  and  if  guilty  of  default,  he  is  to  forfeit  a  sum  of  money  ccjual  to  the 
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amount  rcfitiiicd  for  repairs.  The  justices  may  summon  the  trustees  or  others  acting 
iinilcr  tliu  general  turnpike  acts,  the  funds  in  the  possession  of  the  latter  being  iii  fact 
a  collateral  security  for  the  repair  of  the  roads.  So,  if  there  be  a  conviction  against 
the  inhabitiints,  the  tine  for  the  repair  of  the  road  may  be  apportioned  between  them 
and  the  trustees,  care  being  taken  that  the  interests  of  the  creditors  of  the  principal 
trust  are  not  afl'ccted.  In  the  case,  therefore,  of  a  turnpike  surveyor,  the  magistrates 
have  a  discretionary  power  of  considering  what  course  they  are  to  take.  If,  after 
investigating  the  state  of  the  funds,  they  find  the  debts  of  the  trust  to  be  inconsider- 
able, they  may  direct  the  surveyor  to  repair  the  road  within  a  certain  time,  and  in 
default  thereof  may  summon  him,  and  impose  a  forfeiture  upon  him,  which,  together 
with  co.sts  he  will  then  be  liable  to  pay  for  disobeying  the  order  of  justices.  But  here 
the  ])laintitr  was  not  bound  to  [157]  pay  costs,  as  the  time  for  repairing  the  road  had 
not  elapsed  ;  and  therefore  the  costs  were  infiieted  before  any  offence  was  committed. 

GuKNKV,  B.,  concurred. 

On  the  following  daj', 

Williams  was  heard  in  reply.  The  objection  which  has  been  taken  to  the  form 
of  action  cannot  prevail.  It  is  true  that  in  one  sense  goods  taken  in  execution  cannot 
be  replevied,  because  the  Coint  would  attach  the  parties  for  contempt ;  but  it  does 
not  therefore  follow  that  replevin  will  not  lie.  In  many  cases  in  the  old  books  we 
find  it  stated  that  an  action  will  not  lie,  and  the  meaning  clearly  is,  that  the  remedy 
is  altogether  misconceived ;  as,  for  example,  an  action  of  trespass  for  an  injury  to  the 
reversion.  An  action  of  debt  might  be  said,  in  one  sense,  not  to  lie  after  the  debt  was 
paid  :  so  an  action  of  trespass  after  legal  satisfaction.  In  the  same  sense  it  may  be 
said  that  replevin  does  not  lie  for  a  distress  levied  under  an  act  of  Parliament,  because 
the  justices'  adjudication  is  conclusive.  There  is  a  distinction  between  an  objection 
to  the  form  of  the  action  and  an  objection  to  its  maintenance.  The  earliest  authority 
on  this  subject  is  Bradshaw's  case  (cited  in  Bac.  Abrid.  "Keplevin,"  (C),  in  which  it 
was  ruled,  that  in  the  case  of  an  execution,  if  the  sheriff  granted  a  replevin,  though 
it  did  not  lie,  yet  the  Court  would  not  grant  an  attachment  for  contempt.  Later 
cases  shew  that  a  different  rule  has  since  prevailed  :  Bex  v.  BurcM  (8  Mod.  209), 
liexw  Mmtkhmse  (2  Str.  1184),  Rex  v.  Oliver  (Bunbury,  14).  In  Pearson  v.  Roberts 
(Willes,  668),  it  was  held  that  an  action  of  replevin  to  recover  damages  was  within 
the  24  Geo.  2,  c.  44  ;  but  subsequently  the  Court  undoubtedly  held  that  that  statute 
did  not  apply  to  replevin  :  Fletcher  v.  JFilkins  (6  East,  283).  In  Tidd's  Practice,  the 
rule  is  [158]  thus  stated: — "Where  an  act  of  Parliament  orders  a  distress  and  sale 
of  goods,  as  for  a  penalty  after  conviction  on  the  game  laws  or  on  the  highway  act, 
or  for  a  fine  imposed  upon  an  otticer  by  commissioners  of  land-tax,  or  for  the  wages 
of  labourers  on  the  stat.  of  20  Geo.  2,  e.  19,  this  is  in  the  nature  of  an  execution,  and 
the  conviction  being  conclusive,  a  replevin  will  not  lie  ;  but  the  Court  in  these  cases 
will  not  stay,  though  in  some  of  them  they  granted  an  attachment  for  contempt 
against  the  officer  for  granting,  and  the  party  for  obtaining  a  replevin."  In  Buller's 
Nisi  Prius  (page  52),  it  is  said  that  replevin  may  be  brought  in  any  case  where  a  man 
has  had  his  goods  taken  from  him  by  another;  and  the  law  is  so  laid  down  in  Com. 
Dig.,  tit.  "Keplevin."  In  the  case  of  Shannon  v.  Shannon  (1  Scho.  &  Lef.  327),  Lord 
Kedesdale  says,  that  replevin  is  not  confined  to  a  taking  by  distress  alone,  but  is  an 
action  which  may  be  founded  upon  any  taking  by  the  party.  The  language  of  the 
]9th  sect,  of  the  43  Eliz.  c.  2,  shews  that  the  legislature  considered  that  replevin 
would  lie  for  a  poor-rate.  He  then  cited  Jyleshury  v.  Harvey  (3  Lev.  204),  Feiiton 
V.  Boi/le  (2  N.  K.  399),  Banh  v.  Brand  (M."&  Sel.  525),  Attorney-Gewral  v.  Brotvn 
(1  Swanst.  265),  Mmxll  v.  Harvey  (4  Ad.  &  E.  684),  and  Mmreltx.  Martin  (3  Man. 
&  G.  58 1 ),  the  last  of  which  eases  was  precisely  similar  to  the  present,  and  arose  upon 
the  same  act  of  Parliament. 

LoKi)  Abinger,  C.  B.  I  think  it  is  very  remarkable  that  this  objection  was  never 
taken,  when  eases  were  decided  in  favour  of  the  plaintiff  in  replevin.  The  farther 
we  look  back  into  the  authorities,  the  less  we  find  any  trace  of  such  an  objection,  and 
I  thnik  It  IS  too  late  now  to  raise  the  question.  In  the  present  instance  the  doubt 
has  arisen  only  upon  the  stat.  24  Geo.  2,  which  it  has  been  decided  does  not  apply  to 
this  case  ;  but  the  answer  is,  that  that  [159]  statute,  while  it  gave  a  certain  protection, 
did  not  destroy  any  remedy  or  right  of  action  previously  existing.  It  cannot  be 
contended  that  the  statute  of  Elizabeth  gives  the  action  of  'replevin  because  it  gives 
a  form  of  plea,  any  more  than  it  gives  an  action  of  trespass  because  it  gives  a  form  of 
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plea.  Mr.  Kvans  contended  th.it,  inasmuch  as  an  avowry  under  that  statute  must  Ije 
sustained  by  the  statute  itself,  it  therefore  gives  replevin.  Mr.  \\'illiams's  argument 
is  more  legitimate,  viz.,  that  it  recognises  the  right  to  bring  replevin  as  well  as  tres- 
pass. It  is  uiuiecessary  to  decide  whether  replevin  will  lie  if  goods  are  taken  under 
a  conviction  which  is  valid  ;  it  is  enough  for  us  to  decide,  that  if  the  magistrate  has 
not  jurisdiction,  either  replevin  or  trespass  will  lie  ;  and  the  former  has  this  advantage, 
that  the  party  in  that  form  of  action  can  recover  back  his  goods  without  a  sale  being 
made.  In  the  ease  of  an  execution  issuing  from  a  superior  Court,  the  order  of  the 
Court,  that  the  sheriff  shall  levy  the  money,  shews  that  the  law  never  intended  a 
replevin,  which  would  frustrate  the  order  of  the  Court.  In  the  case  of  a  warrant  of 
distress,  the  money  is  first  demanded,  and  if  the  party  does  not  pay,  a  distress  is 
levied  on  his  goods.  I  think  there  is  a  material  distinction  between  the  two  forms  of 
action,  and  that  we  ought  not  to  deprive  a  part}'  of  his  right  to  replevy,  unless  we 
are  compelled  to  do  so  by  the  terms  of  the  statute,  which  seems  to  me  to  have  been 
made  alio  intuitu  than  to  take  away  any  such  right. 

P.VRKE,  B.  I  am  of  the  same  opinion.  The  question  now  to  be  decided  is, 
simply,  whether  goods  taken  under  a  pretended  authority  can  be  replevied.  Prima 
facie  there  is  no  doubt  that  thej^  can  ;  for  though  in  ordinary  practice  it  is  applied 
only  to  a  distress  for  rent,  yet  a  replevin  is,  at  common  law,  a  remedy  applicable  in 
all  eases  where  goods  are  improperly  taken.  And  1  find  no  satisfactory  authority  to 
shew  that  it  will  not  lie  where  goods  are  improperly  taken  under  the  warrant  of  a 
justice.  In  some  cases,  no  doubt,  [160]  the  Court  will  interfere  to  prevent  a  replevin 
to  save  its  process  from  being  defeated.  The  rule  is  correctly  stated  in  Chief  Baron 
Gilbert's  Treatise  on  Replevin,  p.  138,  where  it  is  said,  "If  a  superior  Court  award 
an  execution,  it  seems  that  no  replevin  lies  for  goods  taken  by  the  sherift"  bj'  virtue 
of  the  execution  ;  and  if  any  person  shall  pretend  to  take  out  a  replevin  and  execute 
it,  the  court  of  justice  would  commit  them  for  contempt  of  their  jurisdiction,  because 
by  every  execution  the  goods  ai-e  in  the  custod}'^  of  the  law,  and  the  law  ought  to 
guard  them,  and  it  would  be  troubling  the  execution  awarded,  if  the  party  on  whom 
the  money  was  to  be  levied  should  fetch  back  the  goods  b}'  replevin,  and  therefore 
they  construe  such  endeavours  to  be  a  contempt  of  their  jurisdiction,  and  upon  that 
account  commit  the  ofl'ender ;  that  is,  if  a  person  attempt  to  defeat  the  execution  of 
the  Court,  they  will  treat  it  as  a  contempt,  and  punish  it  by  attachment  of  the 
sherifl'."  But  Chief  Baron  Gilbert  also  says,  "  that  in  cases  in  which  there  is  no 
jurisdiction,  the  goods  may  be  replevied."  That  is  a  sufficient  authority.  If  the  plea 
does  not  disclose  a  good  defence,  the  defendants  must  stand  in  the  same  situation  as 
an  ordinary  wrong-doer.  I  do  not  attach  much  importance  to  the  fact  of  there  being 
cases  in  the  books  similar  to  the  present,  and  in  which  this  point  has  not  been  adverted 
to ;  the  case  of  Fenton  v.  Boyle  (2  N.  E.  399),  however,  and  the  opinion  expressed  by 
Lord  Redesdale  in  Shannon  v.  Shannon,  are  certainly  of  considerable  weight.  The 
defendants  here  have  unjustifiably  seized  the  plaintiff's  goods,  and  I  think  we  cannot 
say  that  replevin  will  not  lie. 

Alderson,  B.  I  am  of  the  same  opinion.  It  appears  to  me  that  there  may  be 
ground  for  saying  that  there  is  some  matter  which  mav  be  pleaded  iu  justification  ; 
but  it  does  not  therefore  follow  that  replevin  will  not  lie.  That  is  the  whole  extent 
of  the  authorities  that  have  been  cited,  which  however  were  brought  under  the  con- 
sideration of  the  Court  of  Common  Pleas,  in  the  case  of  Morrcll  v.  Martin  (3  Man.  & 
Gr.  581),  [161]  and  not  considered  of  sufficient  weight  to  prevent  the  Court  from 
sustaining  the  action.  It  is  true,  replevin  will  not  lie  where  there  is  a  judgment  of 
a  superior  court ;  for  if  you  replevied  on  the  first  judgment,  you  could  do  so  on  the 
judgment  upon  that  also;  and  so  there  would  be  replevin  on  replevin  ail  infinitum. 
It  is  different  in  the  case  of  an  inferior  jurisdiction,  which  is  to  be  set  right  by  the 
superior. 

Judgment  for  the  plaintiff. 
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CUSSONS  !>.  Skinnkr  and  Others.  Exch.  of  Pleas.  Jan.  28,  1843.— Where  an 
agreement  contained  an  attestation  clause,  and,  subjoined  to  it,  the  name  of  a 
person  as  an  attesting  witness,  but  the  name  was  written  in  pencil,  and  not  by 
the  sui)posed  witness,  l)ut  by  one  of  the  parties  to  the  instrument: — Held,  that 
there  was  no  prima  facie  evidence  of  there  being  an  attesting  witness,  so  as  to 
render  it  necessary  to  call  the  supposed  witness,  and  that  the  signatures  of  the 
parties  might  be  proved  by  other  evidence. — To  an  action  against  the  defendants, 
proprietors  of  a  cotton  manufactoiy,  for  refusing  to  employ  the  plaintift'  as 
manager  pursuant  to  agreement,  and  discharging  him  from  their  service  before 
the  period  mentioned  in  the  agreement ;  the  defendants  pleaded,  that  the  plaintiff 
so  wi-ongfuUy,  disobediently,  and  unskilfully  conducted  himself  as  such  manager, 
that  they,  the  defendants,  suffered  and  sustained  great  loss,  to  wit,  to  the  amount 
of  £1000,  &c.  : — Held,  that,  in  order  to  support  such  a  plea,  it  was  necessary  to 
shew,  not  only  disobedience,  but  such  disobedience  as  occasioned  a  loss,  and  there 
being  no  evidence  of  any  loss,  that  the  plea  was  not  supported. — Where  there  has 
been  disobedience,  or  an  act  of  misconduct  by  a  servant,  known  to  the  master  at 
the  time  he  discharges  him,  although  the  master  does  not  mention  that  as  the 
precise  ground  of  discharge,  he  may  afterwards,  by  shewing  that  the  fact  existed, 
and  that  he  knew  it,  justifj'  such  discharge  :  hut  semble,  that  it  is  otherwise  where 
the  act  of  misconduct  was  not  known  to  the  master  at  the  time  of  the  discharge, 
as  it  could  not  then  be  the  cause  of  it. 

[S.  C.  12  L.  J.  Ex.  347.] 

Assump.sit  on  a  memorandum  of  agreement,  by  which  (amongst  other  things)  it 
was  agreed  by  and  between  the  plaintiff  and  the  defendants,  for  and  on  behalf  of  a 
company  called  the  Tees  Cotton  Company,  that  the  plaintiff  should  be  and  he  was 
thereby  appointed  manager  of  the  said  company  ;  that  his  duties  should  comprise  the 
spinning  and  manufacturing  of  cottons  and  yarns,  the  superintendence  of  the  machineiy 
and  steam-engines,  and  the  general  management  of  the  purchases  and  sales  of  cotton 
and  manufactured  goods,  subject  to  the  board  of  direction  which  might  be  appointed 
by  the  said  company  ;  that  his  salary  should  be  £300  per  annum,  payable  quarterly, 
to  commence  on  the  1st  day  of  May  then  instant,  together  with  a  further  sum  of  five 
per  cent,  upon  the  net  profit  of  the  said  company,  payable  yearly  ;  that  the  agreement 
should  continue  in  force  for  [162]  seven  years  from  that  present  time,  and  either  party 
desirous  of  then  discontinuing  it,  should  give  to  the  other  party  six  calendar  months' 
notice  in  writing:— and  the  breach  alleged  was,  that  although  the  plaintiff  did,  from 
the  time  of  making  the  agreement,  act  as  the  manager  of  the  company  for  a  certain 
tune,  to  wit,  until  the  20th  January,  1831,  and  although  he  was  ready  and  willing  to 
contnnie  to  act  as  and  be  such  manager,  and  to  perform  and  fulfil  every  thint;  on"his 
part  to  be  performed,  whereof  the  defendants  had  notice,  yet  the  defendants'did  not 
nor  would,  nor  would  the  said  company,  continue  the  plaintiff  in  their  service  for  the 
time  and  on  the  teims  in  the  agreement  continueil,  but  neglected  to  continue  him  in 
then-  oinploynient,  and  discharged  him  therefrom.  There  were  also  counts  for  work 
and  laboin-,  and  on  an  account  stated. 

Pleas,  first,  non  assumpserunt ;  secondly,  to  the  first  count,  that  after  the  making 
of  the  agreement,  and  before  the  refusal  and  discharge  therein  mentioned,  to  wit  on 
e^c.,  and  on  divers  other  days  and  times,  &e.,  he,  the  said  plaintiff,  so  negligently, 
carelessly,  wi'ongfully,  disobediently,  and  unskilfully  conducted  himself,  as  such 
manager,  towards  the  company,  that  the  said  company  suffered  great  loss,  to  wit  to 
ttie  amount  of  £1000,  and  great  personal  and  other  inconvenience  in  and  about  their 
business;  w-hercforc,  and  because  at  the  said  time  when,  &c.  the  plaintiff  continued  so 
to  conduct  himself,  the  defendants  refused  to  continue  him  in  their  said  employment, 
and  dismissed  hnn  therefrom.  There  were  also  three  other  special  pleas,  on  which 
nothing  ultimately  turned  upon  the  argument. 

The  plaintiff  to  the  second  plea  replied  de  injuria. 

At  the  trial  before  Maule,  J  ,  at  the  Liverpool  Summer  Assizes,  1842,  the  agree- 
ment was   produced  in  evidence,  signed  by  the  defendants,  whose  signatures  were 
! Z!         "l"-'"  T  ''\  ^>  '  ''?'iT  °^  ^^^  agreement  the  form  of  an  attestation,  as 
.n      .,  '1  ,;^'t""t''' sealed,  and  delivered  by  the  said  parties,  in  the  presence  of 
and  then  followed  the  name  "  W.  Smith,  jun. ;"  but  there  was  no  seal  or  [163]  mark, 
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aud  the  words  "  W.  Smith,  juii."  were  written  either  in  pencil  or  very  pale  ink,  and 
were  proved  to  lie  in  the  handwriting,  not  of  Mr.  W.  Smith,  who  was  the  son  of  one 
of  the  defendants,  but  of  the  plaintiff.  It  was  objected  for  the  defendants,  that,  a.s 
there  appeared  to  bo  an  attesting  witness,  he  ought  to  be  called,  and  without  that  the 
agreement  could  not  be  read  in  evidence  :  to  this  it  was  answered,  that  as  the  word.s 
"  W.  Smith,  jun."  were  in  the  handwriting  of  the  plaintiff,  it  must  be  taken  as  if  there 
was  no  attesting  witness.  The  learned  Judge  refused  to  stop  the  cause,  but  reserved 
the  question  for  the  opinion  of  the  Court,  giving  the  defendants  libeity  to  move  to 
enter  a  nonsuit  on  that  ground.  The  cause  then  proceeded,  and  it  was  proved  that 
the  plaintiff  had  acted  as  manager  for  the  defendants  from  May,  1839,  until  the 
■20th  of  January,  1841,  when,  having  been  taken  to  prison  for  debt,  they  afterwards 
dismissed  him.  Evidence  was  given  of  the  plaintiff's  competency  and  skill,  and  of 
the  services  he  had  rendered.  The  defendants,  in  answer,  proceeded  to  shew  the 
wrongful,  unskilful,  and  disobedient  conduct,  on  which  they  relied  as  a  justification 
for  discharging  the  plaintiff;  and  amongst  other  acts,  a  letter  written  b}'  the  plaintiff" 
to  certain  persons  of  the  name  of  Sharrocks  &  Co.,  who  had  a  claim  on  the  defen- 
dants for  machinery  sold  to  them,  was  given  in  evidence,  to  shew  that  he  had 
acted  disobediently.  It  appeared  that  Messrs.  Sharrocks  &  Co.  having  applied  to  the 
defendants  for  the  payment  of  their  account,  Skinner,  one  of  the  defendants,  made 
some  objections  to  the  settlement  of  it,  and  refused  to  give  them  a  bill  in  payment ; 
but  the  plaintiff,  as  appears  by  the  letter,  in  defiance  of  this,  sent  them  a  blank 
acceptance.     The  letter  was  as  follows  : — 

"Stockton-on-Tees,  May  20,  1840. 
"Gentlemen, — Mr.  George  Skinner  being  the  only  director  present  yesterday,  I 
named  to  him  your  request  for  money  ;  his  repl}'  was,  that  as  you  were  shareholders 
[164]  for  ten  shares,  of  course  you  ought  to  allow  the  amount  per  share  upon  your 
shaies  to  remain  according  to  the  instalments  paid,  being  £39,  amounting  to  £390 ; 
and  as  only  six  engines  were  come  to  hand,  and  they  not  fixed,  he  could  not  see  how 
the  directors  could  for  one  moment  meet  your  wishes ;  that  as  soon  as  you  had 
sent  in  your  machinery,  you  might  have  the  balance  in  cash  of  the  amount  of 
your  account,  deducting  value  of  your  shares.  So  far  for  Mr.  George  Skinner's 
opinion.  I  have,  on  my  own  responsibility,  taken  upon  me  (without  his  knowledge, 
as  I  have  power  by  virtue  of  my  agreement  with  the  company)  to  accept  a  stamp, 
which  you  may  value  for  on  account  to  any  sum  most  agreeable  to  your  own  purposes, 
from  £150  to  £199,  taking  care  to  let  me  know  the  precise  amount;  and,  if  it  will 
serve  you,  I  will  repeat  it,  to  make  up  the  amoinit  to  £300.  So  soon  as  you 
send  in  your  mules,  say  two  pair,  I  will  get  you  a  cash  payment.  If  you  come 
over  you  will  injure  your  own  case,  as,  I  repeat,  I  can  better  serve  you  than  you 
can  yourself.     In  baste, — I  am  yours  truly,  "  George  GussONS." 

It  appeared  that  Messrs.  Sharrocks  &  Co.  did  draw  the  bill  for  £200,  and  that 
the  bill  was  paid  by  the  bankers  of  the  defendants  in  consequence  of  a  written 
order  of  the  plaintitt'  to  that  ellect.  It  was  contended,  that  the  accepting  of  a 
blank  bill  was  a  wrongful  act  which  no  clerk  or  manager  ever  could  have  authority 
to  do,  even  if  he  had  authoi'ity  to  accept  bills  generally,  which  was  not  shewn, 
and  that  this  was  a  direct  act  of  disobedience  in  the  face  of  orders  to  the  contrary, 
which  had  just  been  given  him  by  one  of  his  employers. 

The  learned  Judge,  in  summing  up,  said,  that  if  the  plaintiff'  was  dismisised 
without  any  of  the  causes  alleged  on  the  record,  he  was  entitled  to  conipen.s;ition  ; 
and,  after  commenting  on  the  evidence,  he  proceeded  to  observe  on  the  ad'air  of 
the  bill.  He  said — "The  letter  which  has  been  put  in  rather  shews  that,  perhaps, 
in  the  terms  of  the  sale  [165]  a  bill  might  have  been  pait  of  the  contract.  The 
agreement  is,  that  he  is  to  have  the  management  of  the  sales  under  the  direction 
of  the  board.  Now,  Mr.  Skinner,  whom  they  say  he  disobeys,  is  not  a  board,  and 
therefore  there  is  nothing  to  shew  that  he  had  not  authority  to  aet  as  he  did.  I 
will  not  say  there  is  no  evidence,  but  it  is  extremely  slight.  If  you  think  the 
defendant  has  failed  in  making  out  his  defence,  then  the  plaintifl"  will  be  entitled 
to  compensation  for  the  non-performance  of  the  contract."  'The  jury  found  a  verdict 
for  the  plaintiH',  damages  £470. 

Knowles,  in  Michaelmas  Term,  obtained  a  rule  to  enter  a  nonsuit,  on  the  ground 
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that  the  agreement  w;is  not  admissible  without  calling  the  attesting  witness,  and  also 
ii  rule  to  shew  cause  why  there  should  not  be  a  new  trial,  on  the  ground  of  misdirection. 

Wortley,  Cowling,  and  Atherton  now  shewed  cause.  It  is  a  question  for  the  judge 
whether  he  is  satisfied  that  there  is  an  attesting  witness  to  an  instrument  or  not. 
Here  the  learned  Judge  appeared  to  be  satisfied  that  there  was  no  attesting  witness. 
The  only  suggestion  was  that  he  was  a  marksman ;  but  that  was  lebutted  by  the  fact 
that  he  couKI  write,  and  that  there  was  no  mark.  There  was  likewi.se  no  designation 
or  address  of  the  witness.  In  /Wc/  v.  Brown  (Peake's  N.  P.  C.  33),  where  the 
defendant  brought  a  bond  to  the  plaintift's  counting-house,  subscribed  with  two  names 
as  witnesses  to  the  execution,  and  it  appeared  on  inquiiy  that  no  such  persons  were 
in  existence.  Lord  Kenyon  said  that  the  plaintifi'  was  at  liberty  to  give  eviiience  of 
the  defendant's  handwriting,  and  the  bond  was  proved.  That  shews  it  is  a  question 
for  the  judge,  whether  there  be  an  attesting  witness  or  not.  The  evidence  here  clearly 
shewed  that  there  was  no  attesting  witness:  it  was  a  mere  memorandum  written  by 
the  plaintiff,  as  the  person  who  it  probably  was  intended  should  be  a  witness  to  the 
agreement.  [166]  Secondl}',  the  allegation  in  the  second  plea  is,  that  the  plaintiff  so 
negligently,  wrongfully,  disobediently,  and  unskilfully  conducted  himself,  that  the 
company  sustained  great  loss.  But  the  defendants  did  not  prove  that  they  had 
sustained  any  loss  whatever.  In  order  to  support  that  plea,  they  were  bound  to  prove 
both  disobedience  and  loss.  The  question  was  not  merely  whether  there  was  any 
wilful  disobedience,  but  whether  there  was  disobedience  accompanied  by  a  loss.  But 
even  if  it  were  otherwise,  there  was  no  evidence  of  any  wilful  disobedience.  It  is  not 
shewn  that  there  was  any  regulation  of  the  company  that  the  manager  should  not 
draw  bills,  and  no  disobedience  of  any  orders  of  the  board  was  shewn.  If  the  plaintiff 
had  not  authority  to  draw  bills,  the  bankers  would  not  have  paid  the  bill.  Theie 
was  no  misdirection  on  the  part  of  the  learned  Judge,  and  the  plea  was  not  supported 
by  the  evidence. 

Knowles  and  S.  Temple,  contra.  First,  it  is  a  universal  rule,  that  the  subscribing 
witness  to  an  instrument  must  be  called  before  it  can  be  read  in  evidence,  unless  he 
be  dead  oi'  his  absence  be  accounted  for.  [Parke,  B.  Is  there  prima  facie  evidence 
of  there  having  been  an  attesting  witness  in  this  case  1  The  name  is  in  pencil,  in  the 
handwriting  of  the  plaintiff.  It  was,  no  doubt,  originally  intended  that  there  should 
be  an  attesting  witness,  but  that  attention  was  apparently  changed.]  The  circum- 
stance of  the  plaintiff's  having  written  the  name  makes  strongly  against  him.  In  the 
ease  of  Fossel  v.  Brown,  there  were  no  such  persons  as  the  supposed  witnesses  in 
existence  ;  but  here  the  person  was  well  known,  and  upon  the  spot,  and  could  easily 
have  been  called.  There  was  nothing  theiefore  to  take  this  out  of  the  general  rule, 
which  is  thus  laid  down  in  Starkie  on  Evidence  (vol.  i.  p.  320,  2nd  edit.) : — "  If  the 
deed  or  instrument  produced  purport  to  have  been  attested  by  one  or  more  witnesses, 
\vhose  names  are  subscribed,  [167]  the  party  must  call  at  least  one  of  the  witnesses." 
Now  clearly  this  instrument  purported  to  be  attested  by  W.  Smith  the  younger,  and 
there  was  such  a  person  in  existence.  The  plaintiffs  attorney  saying  he  believed  it 
to  be  in  the  handwriting  of  the  plaintiff,  proved  nothing  to  take  the  "case  out  of  the 
general  rule.  There  is  no  reason  to  assume  that  there  was  no  attesting  witness.  The 
instnmient  purports  to  have  an  attesting  witness  to  the  execution  of  "it:  there  is  the 
attestation  clause,  and  the  name  of  the  witness  subjoined.  The  name  being  in  the 
handwriting  of  another  party  does  not  prove  that  it  was  not  the  act  of  the  attesting 
witness.  He  may  have  availed  himself  of  the  hand  of  another  party,  a  thing  which 
is  done  every  day.  Secondly,  the  letter  written  by  the  plaintiff  was  ample  evidence 
of  his  disobedience  to  his  employers,  for  which  they  had  a  right  to  discharge  him. 
It  appears  from  the  letter  that  Mr.  Skinner,  one  of  the  plaintiff's  employeVs,  had 
refused  to  give  a  bill  to  Sharrocks  &  Co.  in  satisfaction  of  their  claim,  yet  the  plaintiff, 
in  defiance  of  that,  sent  them  a  blank  acceptance.  That  w^as  a  wrongful  act,  and 
a  direct  disobedience  to  the  orders  of  his  employers,  of  which  he  was  fully  aware, 
and  which  fully  justified  them  in  discharging  him.  The  learned  Judge  said  there 
was  nothing  to  shew  that  the  plaintiff  had  not  authority  to  act  as  he  did.  But 
the  question  was,  not  whether  he  had  no  authority  to  accept  bills,  but  whether  he 
had  authority,  because  prima  facie  he  had  none.  The  appointment  of  a  person  as 
manager  does  not  give  him  authority  to  accept  bills,  and  more  especially  bills  in  blank, 
which  might  be  filled  up  with  a  larger  amount  than  the  defendants  were  indebted.  It 
was  a  strong  act  of  disobedience  to  do  so  in  the  face  of  direct  orders  from  one  of  his 
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employers,  and  was  a  good  ground  for  discharging  the  plaintiff,  without  proof  of  any 
loss  having  resulted  from  it. 

Lord  'Abinger,  C.  B.  With  respect  to  the  first  point,  [168]  it  appears  to  me 
that  the  subscribing  witness  is  essential,  not  precisely  for  the  reasons  stated  by  some 
of  the  counsel,  but  because  the  party  to  whose  execution  he  is  a  witness  is  considered 
as  invoking  him  as  the  person  to  whom  he  refers  to  prove  what  passed  at  the  time  of 
the  attestation  :  consequently,  if  there  was  a  subscribing  witness  to  the  signature  in 
this  case,  he  ought  to  have  been  produced  to  prove  it.  Now  it  appears  on  the 
evidence,  that  the  supposed  witness's  name  is  written  in  pencil,  and  it  appears  also 
that  it  was  written  b}'  the  plaintiff,  and  that  a  person  of  that  name,  who  was  connected 
with  the  parties,  was  able  to  write.  If  this  man  was  a  witness  to  the  agreement,  he 
must  have  been  present  when  the  parties  signed  it,  and  if  so,  why  should  he  not  have 
signed  it  in  ink  ?  If  he  was  present,  and  they  did  not  desire  him  to  be  a  witness, 
then  he  is  not  the  attesting  witness  to  their  execution.  It  is  not  the  mere  presence 
of  a  person  at  the  time  of  the  execution  of  an  instrument  that  makes  him  an  attesting 
witness,  for  if  live  hundred  persons  were  present,  if  they  do  not  sign  as  attesting 
witnesses,  you  are  not  bound  to  call  one  of  them  ;  you  may  prove  the  hand-writing 
of  the  parties.  Therefore,  if  Smith  had  been  present  and  seen  them  all  sign,  but  only 
put  his  name  afterwards  as  a  witness  when  the  whole  matter  was  over,  that  would 
not  make  him  an  attesting  witness  ;  but  when  you  add  the  fact,  that  the  plaintiff 
himself  wrote  the  name,  and  that  this  Smith  whose  name  purports  to  be  written  can 
write,  is  it  not  the  strongest  possible  case  for  inferring  that  be  was  not  present  when 
the  defendants  signed  the  agreement?  That  being  the  case,  it  appears  to  me  to  be 
a  document  without  a  subscribing  witness. 

Then  as  to  the  second  point.  This  plea  alleges  disobedience  to  be  the  cause  of 
the  plaintiff's  discharge.  What  act  of  disobedience  is  shewn  in  this  case,  excepting 
the  act  alleged,  which  is  said  to  be  proved  by  the  plaintiff's  own  letter?  But  it  is 
admitted  by  the  counsel  on  both  sides,  that  the  defendants  never  discovered  that  act 
till  after  they  dis-[169]-charged  him.  How,  then,  can  they  urge  that  that  was  the 
cause  of  his  discharge?  It  is  agreed  that  the  plea  could  only  be  sustained  by 
evidence  that  that  was  the  cause  of  his  discharge.  If  the  defendants  knew  it  before, 
and  passed  it  over,  and  allowed  the  plaintiff'  to  remain  to  the  1st  of  August,  he  would 
still  be  entitled  to  all  his  wages  up  to  that  time.  If  the  defendants  did  not  know  it, 
it  clearly  was  not  the  cause  of  his  discharge.  That  is  the  immediate  answer.  But 
there  are  also  the  other  answers,  that  there  is  no  specific  act  of  disobedience  specified 
in  this  plea,  but  only  a  general  charge  of  such  disobedience  as  occasioned  great  loss. 
You  could  not  sustain  the  plea,  even  if  you  had  proved  disobedience,  unless  it  had 
been  followed  by  a  specific  lo.ss.  The  allegation  of  the  plea  is  not  that  the  defendants 
discharged  the  plaintiff'  because  he  accepted  the  bill  of  exchange  against  orders,  not 
that  he  disobeyed  them  by  paying  a  sum  of  money  without  oi'ders,  but  that  he 
disobediently  conducted  himself  in  such  a  manner  as  that  the  defendants  sustained 
loss  by  it.  The  vagueness  of  that  plea  makes  it  essential  that  evidence  should  be 
given  to  shew  that  the  defendants  had  sustained  the  loss  thereby,  otherwise  they  do 
not  prove  their  plea.  I  admit  that  the  misconduct  is  very  great  of  a  man  in  such 
a  situation  accepting  a  bill  in  blank,  because  it  tells  the  party  that  he  may  fill  it  up 
with  any  sum  under  a  certain  amount.  That  certainly  can  in  no  sense  be  right;  but 
at  the  time  he  did  it,  it  does  not  follow  that  he  had  a  fraudulent  intention.  He 
may  have  differed  with  Mr.  Skinner  about  the  propriety  of  paying  the  account  of 
the  person  to  whom  that  blank  stamp  was  addressed  ;  but  it  appears  the  bill  was 
paid,  and  as  he  remained  in  their  service  till  the  month  of  January  afterwards,  have 
the  defendants  a  right  to  call  on  the  Coui't  and  the  jury  to  assume  that  they  remained 
in  utter  ignorance  of  it  from  that  time  until  the  time  of  his  discharge,  and  therefore 
did  not  know  what  sum  was  paid?  We  cannot,  I  think,  in  favour  of  their  own 
negligence  and  of  their  own  ignorance  of  busi-[170]ness,  make  any  such  presumption. 
It  is  admitted  that  the  bill  was  paid  in  August,  and  it  must  be  presumed  that  they 
were  aware  of  the  payment  long  before  they  discharged  him,  and  that  the}'  at  least 
acquiesced  in  the  propriety  of  paj'ing  his  demand  at  that  time  pro  tanto.  Now  there 
is  no  point  of  misconduct  in  the  plaintiff  alleged,  except  the  impropriety  of  accepting 
an  undrawn  bill.  I  admit  that  to  have  been  wrong;  and  it  would  have  been  a  very 
justifiable  cause  of  discharging  him  the  next  day  after  they  had  discovered  it,  but 
they  did  not  discharge  him.     The  plea  which  is  now  attempted  to  be  supported  on 


762  CUSSONS   V.  SKINNER  UM.  &W.m. 

that  ground,  does  not  allege  that  that  was  the  cause  of  the  discharge,  and  in  fact  he 
was  not  discharged  until  the  month  of  January  after.  Upon  the  whole,  therefore, 
I  am  of  opinion  that  the  learned  Judge  was  quite  correct  in  his  direction  on  this 
occasion,  and  that  the  jury  found  rightly  upon  it. 

r.-VKKE,  B.  I  agree  with  the  Lord"  Chief  Baron  that  thi.s  rule  ought  to  be  dis- 
charged. The  first' objection,  and  that  to  which  the  Court  paid  most  attention  on 
the  shewing  cause,  was,  that  in  this  case  there  was  prima  facie  evidence  of  there  being 
a  subscribing  witness  to  the  agreement  upon  which  the  action  is  biought,  and  there- 
fore that  it  was  incumbent  on  the  plaintill'  to  call  that  subscribing  witness,  or  to  shew 
by  negative  evidence  that  there  was  no  subscribing  witness.  When  the  matter  is 
investigated,  it  appears  to  me  to  be  clear  that  there  was  no  prima  facie  case  of  there 
being  a  subscribiTig  witness.  Whether  my  Brother  Maule  was  of  that  opinion,  or 
whether  he  left  that  point  to  be  decided  by  the  Court,  appears  to  me  to  be  immaterial  ; 
for,  supposing  the  point  is  to  be  decided  by  the  Court,  my  opinion  distinctly  is,  upon 
this  evidence,  that  there  was  no  prima  facie  ease  of  a  subscribing  witness.  In  the 
first  place,  the  name  is  in  pencil,  and  not  in  ink.  Generally  speaking,  if  there  has 
been  a  subscribing  witnes.s,  his  name  is  in  ink.  In  the  next  place,  it  is  shewn  that 
this  name  iti  pencil  is  not  the  handwriting  [171]  of  the  person  whose  name  it  purports 
to  be.  I  take  it  to  be  clear,  that,  as  to  all  these  collateral  matters,  it  is  competent 
for  the  defendant  to  give  evidence  as  well  as  the  plaintiff;  therefore  there  is  here 
proof  th;it  "  W.  Smith,  the  younger,"  is  not  the  handwriting  of  W.  Smith,  the 
younger,  but  the  handwriting  of  the  plaintiff.  In  the  next  place  it  appears,  if  he  is 
the  subscribing  witness  to  anything,  he  was  subscribing  witness  to  the  sealing  of  the 
instrument ;  but  there  was  no  seal  to  it ;  and  therefore,  putting  all  those  facts  together, 
I  am  clearly  of  opinion  that  the  proper  inference  to  be  drawn  is,  that  it  was  intended 
he  shoukl  put  his  name  as  a  subscribing  witness — that  is,  as  my  Lord  has  already 
stated,  that  he  should  be  the  conventional  witness  between  all  the  parties  ;  but  that 
that  was  not  done  which  was  intended  to  be  done ;  and  that  it  was  unnecessary  in 
such  a  case  for  the  plaintiff  to  call  the  person  whose  name  is  so  written  in  pencil. 
Therefoi-e,  with  respect  to  the  execution  of  the  instrument,  it  was  perfectly  com- 
petent for  the  plaintiff  or  the  other  parties  to  prove  it  by  evidence  of  the  handwriting 
of  the  defendants  alone.  Then  another  point  is  made,  with  respect  to  the  alleged 
act  of  disobedience  on  the  part  of  the  plaintiff.  It  does  not  amount  to  misdirection, 
but  it  is  said  that  the  learned  Judge  treated  the  case  as  not  sufficiently  made  out  on 
the  part  of  the  defendants,  although  he  did  not  withdraw  that  question  from  the 
consideration  of  the  jur}'.  We  could  not  grant  a  new  trial,  supposing  the  learned 
Judge  was  wrong  in  that  respect ;  but  there  was  really  no  misdirection  at  all.  I 
agree  with  my  Lord  as  to  what  it  was  necessary  to  shew,  in  order  to  support  the 
plea.  Here  is  a  plea  which  in  general  terms  states  that  the  plaintiff  was  guilty  of 
neglect  and  disobedience,  by  reason  whereof  the  defendants  incurred  a  great  loss,  and 
therefore  they  discharged  the  plaintiff  from  their  service.  Now,  in  order  to  support 
that  plea,  it  would  be  necessary  to  shew  that  the  disobedience  was  of  such  a  character 
as  to  cause  a  loss  to  the  companj^  unless  every  act  of  disobedience  would  warrant 
them  [172]  in  discharging  their  servant.  If  every  act  of  disobedience  would  warrant 
them  in  discharging  the  servant,  then  it  is  only  necessary  to  prove,  in  order  to  support 
this  plea,  that  there  had  been  such  act  of  disobedience  ;  but  if  it  is  not  every  slight 
act  of  disobedience,  but  a  wilful  disobedience,  then  that  is  not  averred  in  this  plea. 
If  indeed  there  were  an  act  of  disobedience  which  was  followed  with  loss  to  any 
considerable  extent,  that  would  warrant  the  discharge ;  I  do  not  think  that  in  this 
case  the  defendants  could  rest  their  case  on  wilful  disobedience  at  all,  because  there 
is  no  averment  of  wilful  disobedience  in  the  plea.  But  supposing  that  were  unneces- 
sary, it  appears  to  me  that  the  observations  made  by  the  learned  Judge  are  correct, 
that  there  really  is  no  proof  of  wilful  disobedience  in  this  case.  There  has  certainly 
been  an  act  of  great  misconduct,  in  putting  the  name  of  the  company  to  a  blank  bill ; 
but  I  do  not  think  that  can  aptly  be  termed  by  the  name  of  wilful  disobedience, 
unless  something  more  be  shewn  in  the  case.  But  even  supposing  it  was,  it  does  not 
appear  to  me  that  the  plea  is  adapted  to  meet  such  a  case  as  that ;  I  therefore  think 
this  plea  is  not  supported.  Then  my  Lord  has  observed,  and  in  that  also  I  concur, 
that  if  there  was  any  disobedience  on  the  part  of  the  plaintiff',  that  is  not  the  act  for 
which  he  was  discharged.  Now,  I  am  aware  it  has  been  decided,  and  I  am  satisfied 
with  that  decision,  that  if  there  were  disobedience,  or  an  act  of   misconduct  by  a 
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servant,  known  to  the  master  at  the  time  he  discharges  him,  although  he  does  not 
insist  on  that  as  being  the  precise  ground  of  the  discharge,  he  may  afterwards,  by 
shewing  that  the  fact  existed,  and  that  he  knew  it,  justify  such  discharge.  That  has 
been  decided  liy  the  Court  of  Queen's  Bench  in  the  case  of  llidtjway  v.  The  Hungcrford 
Market  Companij  (3  A.  &  Ell.  171  ;  4  Nev.  &  M.  7!)7).  But  "taking  that  to  be  so,  it 
would  bo  necessary  for  the  defendants,  who  justify  the  discharge,  to  shew  that  at  the 
[173]  time  the  discharge  took  place  in  January,  1S41,  they  knew  at  least  of  this  act 
of  misconduct.  There  really  is  no  proof  in  the  case  of  that,  but  on  the  contrary,  I 
think  the  inference  is  from  the  plea  itself  that  they  did  not  know  of  it  at  the  time 
the  plea  was  pleaded,  because  I  am  satisfied,  that  if  that  had  been  known  to  the  per.son 
who  framed  this  defence,  instead  of  resting  on  the  general  allegation  of  neglect  and 
disobedience  in  the  general  terms  in  which  the  plea  was  pleaded,  he  would  have 
pleaded  specifically  that  he  had  been  guilty  of  the  act  of  accepting  the  bill  in  blank 
without  the  authority  of  the  company.  I  feel  therefore  quite  assured,  not  only  that 
this  was  not  the  cause  of  the  discharge,  but  that  it  was  not  even  known  at  the  time 
the  discharge  took  place.  It  would,  in  truth,  be  a  sufiicient  answer  to  this  objection 
to  say,  that  the  learned  Judge  has  been  correct  in  the  law  which  he  laid  down  to  the 
jurj',  and  that  the  jury  have  found  their  verdict  upon  it. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged. 

Gibbons  v.  Spalding.  Exch.  of  Pleas.  Jan.  30,  1843. — An  order  for  the  arrest  of 
a  defendant,  under  the  1  &  2  Vict.  c.  110,  s.  3,  may  be  made  on  an  affidavit  of 
the  plaintiff,  that  he  has  been  informed  and  believes  that  the  defendant  is  about 
to  leave  England,  provided  it  state  the  name  and  description  of  the  person  from 
whom  he  has  received  such  information. — On  application  to  the  Court  to  rescind 
an  order  for  the  arrest  of  a  defendant,  fresh  affidavits  may  be  used  on  both  sides. 

[S.  C.  2  Dowl.  (N.  S.)  1746,  811  ;  12  L.  J.  Ex.  185 ;  7  Jur.  21,  377.] 

An  order  had  been  made  by  Gurney,  B.,  for  holding  the  defendant  to  bail  under 
1  &  2  Viet.  c.  110,  s.  3.  The  affidavit  on  which  the  order  was  obtained,  which  was 
made  by  the  plaintiff',  stated  "  that  the  deponent  had  been  informed  by  one  Isaac 
Davis,  of  97,  Bond  Street,  in  the  county  of  Middlesex,  whom  he  knew  to  be  the 
intimate  friend  of  the  defendant,  and  which  information  the  plaintiff'  believed  to  be 
true,  that  the  defendant  intended  to  leave  England  for  Brussels,  in  the  kingdom  of 
Belgium,  and  that  from  day  to  [174]  day  it  was  uncertain  at  what  time  he  would 
leave,  and  that  he  might  even  have  left  at  the  time  of  swearing  the  present  affidavit." 
An  application  was  subsequently  made  to  the  same  learned  Judge  at  chambers  for  the 
discharge  of  the  defendant,  under  the  6th  section  of  the  act,  but  the  summons  was 
discharged.     On  a  former  day,  (Jan.  11), 

Thesiger  moved  to  rescind  the  above  orders,  on  the  ground  of  the  insufficiency  of 
the  affidavit.  The  intention  of  the  legislature  in  passing  the  stat.  1  &  2  Vict.  c.  110, 
was  to  abolish  arrests  on  mesne  process  in  all  cases  except  those  provided  for  by  the 
3rd  and  7th  sections  of  the  act.  It  is  the  duty  of  a  party  seeking  to  arrest  a 
defendant  under  those  sections,  to  bring  his  case  within  them  by  clear  and  legal 
evidence ;  and  an  order  to  arrest  a  party  ought  not  to  be  made  on  ex  parte  and 
hearsay  statements.  In  Uaney  v.  O'Meam  (7  Dowl.  P.  C.  72.5),  Coleridge,  J.,  .says, 
"  It  may  often  happen,  and  in  this  case  it  may  so  happen,  that  the  means  of  securing 
the  debt  may  be  lost  by  a  refusal  to  order  the  arrest ;  the  Judge  may  wait  for 
evidence  of  a  design  to  leave  the  country  till  it  is  too  late  to  prevent  its  accomplish- 
ment; but  still  he  must  deal  with  the  act  as  he  finds  it  worded.  Its  general  intent  is 
to  abolish  arrests  on  mesne  process,  the  cases  provided  for  by  the  3rd  and  7th  sections 
are  but  exceptions,  and  he  must  see  the  case  fairly  brought  within  them." 

Parke,  B.  We  think  evidence  of  this  nature  is  a  sufficient  foundation  for  orders 
like  the  present,  and  it  is  every  day's  practice  to  make  them  on  such  evidence.  In 
many  cases  it  might  be  difficult,  if  not  impossible,  to  procure  better,  and  if  we  were 
to  establish  such  a  rule  with  respect  to  these  affidavits  we  should  render  the  statute  a 
dead  letter.  There  is,  however,  this  limitation  to  hearsay  evidence,  that  no  Judge 
ought  to  make  an  ordei'  of  this  description  merely  upon  the  plaintiff''s  swearing  that 
he  is  [175]  informed  and  believes  that  the  defendant  is  about  to  leave  the  country  ; 
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the  pliiintill"  should  be  required  to  state  in  his  affidiivit  the  name  of  the  person  giving 
him  that  iiifortnation.  The  Judge  then  has  before  him  information  which  the 
defi'iidanl  has  the  means  of  afterwards  explaining  or  denying,  and  if  he  can  do  so,  he 
will  l)e  of  course  discharged. 

On  this  point,  therefore,  the  rule  was  refused,  but  a  rule  nisi  was  granted  on  the 
merits,  against  which 

The  Attorney-General  now  shewed  cause,  and  was  proceeding  to  read  new  affidavits 
which  had  not  been  used  before  the  learned  Judge  at  Chambers,  when 

Thesiger  interjMsed,  and  contended  that  fresh  atfidavits  could  not  be  read,  inasmuch 
as  the  present  application  was  merely  in  the  nature  of  an  appeal  from  the  decision  of 
the  learned  Judge,  under  the  6th  section  of  the  act ;  the  Court  having  no  jurisdiction 
to  make  an  original  order  for  the  arrest  of  a  defendant 

The  Attorney-General,  contrc\  insisted  that  the  admi.ssion  of  fresh  affidavits  was 
altogether  for  the  discretion  of  the  Court ;  that  they  might  have  been  used  if  the 
defendant  had  applied  to  the  Court,  instead  of  to  a  judge  at  chambers,  for  his  dis- 
charge, and  therefore  that  they  would  properly  be  admitted  in  the  present  case. 

Pakkk,  13.  The  party  who  seeks  to  detain  the  defendant  in  custody  is  certainly 
at  liberty  to  use  other  affidavits  than  those  which  were  brought  under  the  consideration 
of  the  judge.  Suppose  that,  when  before  the  judge,  the  defendant  had  denied  that 
he  intended  to  go  abroad,  but  he  had  afterwards  expressly  admitted  that  to  be  his 
intention,  would  it  be  right  in  the  Court  to  discharge  him  1 

Al-PEKSON,  B.  I  entertain  no  doubt  that  both  parties  [176]  are  at  liberty  to  use 
fresh  afiidavits.  The  object  of  the  Court  must  be  to  ascertain  all  the  facts  coi'rectly, 
that  they  may  determine,  upon  satisfactory  grounds,  whether  the  judge's  order  is  to 
be  set  aside  or  not.  Suppose,  after  the  making  of  the  order,  it  were  discovered  that 
the  affidavits  used  before  the  judge  were  false,  ought  not  that  circumstance  to  be 
brought  before  the  Court  1 

LoKi)  AiiiNfiER,  C.  B.,  and  Gurney,  B.,  concurred. 

The  case  accoidingly  proceeded,  and  ultimately  the  rule  was  diseharged.((t) 

JoNE.s  V.  Williams.  Exch.  of  Pleas.  Jan.  28,  1843.— A  party  has  no  right  to  enter 
upon  the  land  of  another  in  order  to  abate  a  nuisance  of  filth,  without  previous 
notice  or  request  to  the  owner  of  the  land  to  remove  it,  unless  it  appear  that  the 
latter  was  the  original  wrong-doer,  by  placing  it  there,  or  that  it  arises  from  a 
default  in  the  performance  of  some  duty  or  obligation  cast  upon  him  by  law,  or 
that  the  nuisance  is  immediately  dangerous  to  life  or  health 

[S.  C.  IL'  L.  J.  Ex.  249.     Considered,  Lemon  v.  JFebb,  [1894]  3  Ch.  1  :  affirmed  [1895] 
A.  C.  1.     See  further,  13  M.  &  W.  420.] 

Trespass  qu.  cl.  fieg.  Fourth  plea,  that  the  defendant,  before  and  at  the  said 
time  when  &c.,  and  from  thence  hitherto,  hath  been  and  still  is  lawfully  possessed  of 
a  certain  messuage  and  dwelling-house,  with  the  appurtenances,  adjoining  and  near  to 
the  said  close  in  which  &c.,  in  which  the  defendant  and  his  family,  at  "the  said  time 
when  ifec,  and  from  thence  hitherto,  have  inhabited  and  dwelt,  aiid  still  do  inhabit 
and  dwell,  and  wherein  the  defendant,  during  all  the  time  aforesaid,  carried  on,  and 
still  doth  carry  on,  the  trade  and  business  of  a  brewer;  and  because  the  plaintiffi, 
before  and  at  the  same  time  when  &c.,  injuriously  and  wrongfully  permitted  and 
suffered  divers  large  quantities  of  dirt,  filth,  manure,  compost,  and  refuse,  to  be, 
remain,  and  accumulate  in  and  upon  the  said  close  in  which  &e.,  by  reason  whereof 
divers  noisome,  offensive,  and  unwholesome  smells,  vapours,  and  stenches,  l)efore  and 
at  the  said  time  when  &c.,  ascended  and  came  from  the  said  close  in  which  &c.,  unto 
and  into  the  said  messuage  and  dwelling-house,  [177]  and  premises  of  the  defendant, 
to  the  great  dan  age,  nuisance,  and  annoyance  of  the  defendant  and  his  said  family, 
so  inhabiting  and  dwelling  therein,  and  to  the  great  injury,  prejudice,  and  annoyance 
ot  the  defendant  in  his  said  trade  and  business  of  a  brewer,  he  the  defendant,  at  the 
said  time  when  &c.,  so  entered  into  the  said  close  in  which  &c.,  to  remove  and  aliate 

(«)  In  Heath  v.  NesbiU,  in  Trinity  Term,  1843,  the  Court,  after  referring  to  this 
decision  said  that  although  additional  affidavits  might  be  used,  the  former  affidavits 
ought  also  to  be  brought  before  them. 
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the  said  luiis.ance,  <%c.,  [proceeding  to  justify  the  trespasses  nlleged  in  the  declaration, 
and  concluding  with  a  verification]. 

Keplicatioii,  de  injuria. 

At  the  trial  of  the  cause  before  Gurney,  B.,  at  the  last  Denbighshire  Assizes,  the 
defendant  had  a  verdict  on  this  issue. 

In  Michaelmas  Term,  Erie  obtained  a  rule  to  shew  cause  why  the  judgment  should 
not  be  entered  for  the  plaintiff,  non  obstante  veredicto :  against  which 

Jervis  and  Welsby  shewed  cause  (Jan.  19).  The  argument  in  support  of  this  rule 
will  be,  that  this  was  a  nuisance  of  omission  only,  and  not  of  commission,  and  that, 
therefore,  a  notice  or  request  to  the  plaintift'  was  necessary  before  the  defendant 
proceeded  himself  to  abate  the  nuisance,  and  should  have  been  averred  in  the  plea. 
The  case  of  The  Earl  of  Lmisdale  v.  Nelson  (2  B.  &  Cr.  302  ;  3  D.  &  K.  5.56)  will  be 
relied  upon  in  support  of  this  view.  But  in  truth,  there  is  no  distinction  between 
nuisances  of  omission  and  of  commission  ;  and  even  if  there  were,  the  woi'ds  used  in 
this  plea,  that  the  plaintiff  "  permitted  and  suffered  the  filth  &c.,  to  accumulate," 
import  an  act  of  commission,  and  are  not  distinguishable  from  the  words  "  put  and 
placed;"  in  either  case,  the  nuisance  consists  in  bringing  the  premises  into  such  a 
state  as  to  generate  filth.  The  ease  of  The  Earl  of  Lonsdale  v.  Nelson  is  the  first  in 
which  a  distinction  between  nuisances  of  omission  and  of  commission  is  ad-[178]-verted 
to ;  it  is  there  put  in  argument  only,  and  is  not  adopted  by  any  of  the  Judges  except 
Best,  J.,  and  the  case  was  decided  on  other  grounds.  There  the  right  claimed  was  to 
enter  and  repair  a  pier  in  a  navigable  river,  which  is  very  different  from  the  right 
to  abate  a  nuisance  like  the  present.  In  the  argument  on  the  part  of  the  plaintiff'  in 
that  case,  after  citing  authorities  to  shew  that  an  assize  of  nuisance  did  not  lie  for 
neglect,  but  only  for  an  act  of  commission,  it  is  said  that,  "  where  a  party  may  have 
an  assize  of  nuisance,  he  may,  if  he  chooses,  enter  and  redress  the  injury  himself  ;  but 
where  he  cannot  have  assize,  there  is  nothing  to  shew  that  he  can  enter."  But  that 
proposition  does  not  appear  to  be  universally  true ;  for  example,  in  the  case  of  trees 
overhanging  another  man's  land,  an  assize  would  not  lie,  and  yet  the  nuisance  to  the 
land  may  be  abated  at  any  moment,  by  cutting  the  trees  :  Bro.  Abr.,  Nuisance,  28 ; 
Mmrice  v.  Baker  (3  Bulstr.  196).  [Lord  Abinger,  C.  B.  There  is  no  entry  in  that 
case  ;  the  party  cuts  the  trees  from  his  own  land.]  It  was  further  argued  in  the  same 
case,  that  such  a  work  as  a  pier  might  sustain  sudden  injury,  as  by  a  storm,  and  that 
to  allow  any  person  to  enter  and  repair  it  the  next  day,  without  notice  and  reasonable 
time  allowed  for  that  purpose  to  the  owner,  would  be  highly  inconvenient.  That 
case,  therefore,  is  in  all  respects  widely  different  from  the  present.  Here  the  plaintiff' 
is  not  bound  to  act  upon  the  notice  if  it  be  given,  and  therefore  the  giving  of  it  would 
appear  to  be  a  merely  nugatory  act.  It  may  be  essential  to  life  or  health  that  a 
nuisance  of  this  nature  should  be  abated  instantei'.  In  3  Bla.  Comm.  5,  it  is  said — 
"  Whatsoever  unlawfully  annoys  or  doth  damage  to  another,  is  a  nuisance,  and  such 
nuisance  may  be  abated,  that  is,  taken  away  or  removed,  by  the  party  aggrieved 
thereby,  so  as  he  commit  no  riot  in  the  doing  of  it."  So,  in  Erx  v.  L'oseivell  (2  Salk. 
459)  it  is  laid  down  [179]  without  qualification,  that  if  a  party  build  a  house  so  near 
the  land  of  another,  that  it  become  in  any  way  a  nuisance,  the  latter  may  enter  upon 
the  owner's  soil  and  pull  it  down.  In  I'enruddorJc's  case  (5  Rep.  101),  it  was  resolved, 
"  that  the  dropping  of  water  in  the  time  of  a  feoffee  is  a  new  wrong,  so  that  the 
permission  of  the  wi'ong  by  the  feoffor  or  his  feoffee  to  continue  to  the  prejudice  of 
another,  should  be  punished  by  the  feoffee  of  the  house  to  which  &c.  ;  and  if  it  be  not 
reformed  after  request  made,  the  quod  permittat  lies  against  the  feoffee,  and  he  shall 
recover  damages  if  he  do  not  reform  it,  but  without  request  made  it  doth  not  lie 
against  the  feofl'ee  ;  but  against  him  who  did  the  wrong  it  lies  without  any  request 
made,  for  the  law  doth  not  require  any  request  to  be  made  to  him  who  doth  the  wrong 
himself."  The  plaintiff',  in  this  case,  who  has  permitted  the  filth  to  accumulate  upon 
his  land,  comes  within  the  description  of  a  party  who  "does  the  wrong  himself." 

Erie  and  Townsend,  contrii.  The  plea  is  ill.  It  does  not  contain  any  avermeut 
that  the  nuisance  originated  with  or  was  the  direct  act  of  the  plaintiff';  it  does  not 
state  that  any  duty  was  cast  upon  him  ;  nor  does  it  shew  this  to  be  a  case  requiring 
a  festinum  remedium,  as  in  the  case  of  instant  danger  to  life  or  health,  in  which 
perhaps  the  rule  of  law  might  be  different.  It  ought,  therefore,  to  have  had  an  allega- 
tion of  notice  to  the  plaintiff,  and  that  a  reasonable  time  after  such  notice  given  had 
elapsed.     The  cases  cited  on  the  other  side  are  all  ca.ses  where  the  defendant  was 
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Bubjecterl  to  a  positive  deprivation  of  something  previously  enjoyed  by  him,  but  in 
buch  a  case  as  this,  a  mere  continuance  of  a  nuisance  of  smell,  a  party  has  no  right  to 
enter  upon  the  land  of  another  to  abate  it,  without  notice  given  to  remove  it,  and 
reasonable  time  allowed  for  that  purpose.  In  The  Earl  of  Lonsdale  v.  Nelson,  [180] 
l.ord  Tenterden  appears  to  recognize  the  distinction  now  contended  for,  when  he  says, 
"  The  defendants  have  not  alleged  that  immediate  repairs  were  necessary,  nor  that 
any  person  bound  to  I'cpair  had  neglected  to  do  so  after  notice."  Penrnddock's  case 
is  reallv  in  favour  of  the  defendant,  who  stands,  upon  the  allegations  in  this  plea,  in 
the  situation  of  a  feofi'ee  or  alienee  of  the  locus  in  quo.  In  Shalmer  v.  rulteiuy  (1  Ld. 
Kaym.  276),  where  it  was  held  that  a  quod  permittat  lies  against  the  owner  of  the 
land,  his  heir  or  feofl'ee,  in  respect  of  a  nuisance  levied  by  a  stranger,  a  request  was 
alleged  in  the  declaration.  The  distinction  between  permissive  and  voluntary  waste, 
which  is  recognized  in  Martin  v.  Gilham  (7  Ad.  &  E.  540  ;  2  N.  &  P.  568),  is  analogous 
to  that  which  obtains  in  the  present  case.  The  only  case  in  which,  according  to  the 
authorities,  a  notice  or  request  is  unnecessary,  is  that  of  trees  overhanging  a  highway ; 
the  reason  being,  that  any  person  may  lawfully  stand  there  to  cut  them. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  A  rule  was  obtained  in  this  case,  by  Mr.  Erie,  for  judgment  non 
obstante  veredicto  on  the  4th  plea  found  for  the  defendant,  and  argued  a  few  days 
ago.  This  plea,  to  an  action  of  trespass  quare  clausum  fregit,  stated,  that  the  defendant, 
before  and  at  the  said  time  when  &c.,  was  possessed  of  a  dwelling  house,  near  the 
loeus  in  quo,  and  dwelt  therein  ;  and  that  the  plaintirt,  before  and  at  &c.,  injuriously 
and  wrongfully  permitted  and  suffered  large  quantities  of  dirt,  filth,  manure,  compost, 
and  refuse,  to  be,  remain,  and  accumulate  on  the  locus  in  quo,  by  reason  whereof  divers 
noxious,  offensive,  and  unwholesome  smells,  &c.  came  from  the  close  into  the  defendant's 
dwelling-house;  and  then  the  defendant  justifies  the  trespass,  by  entering  in  order  to 
abate  the  nuis.-uice,  and  in  so  doing  damaging  the  wall,  and  digging  up  the  soil. 

[181]  The  question  for  us  to  decide  is,  whether  this  plea  is  bad  after  verdict ;  and 
we  are  of  opinion  that  it  is. 

The  plea  does  not  state  in  what  the  wrongful  permission  of  the  plaintiff  consisted  ; 
whether  he  was  a  wrongdoer  himself,  by  originall)'  placing  the  noxious  matter  on  his 
close,  and  afterwards  permitting  it  to  continue  ;  or  whether  it  was  placed  by  another, 
and  he  omitted  to  remove  it;  or  whether  he  was  under  an  obligation,  by  prescriptive 
usage  or  otherwise,  to  cleanse  the  place  where  the  nuisance  was,  and  he  omitted  to 
discharge  that  obligation,  whereby  the  nuisance  was  created.  The  proof  of  any  of 
these  three  circumstances  would  have  supported  the  plea ;  and  if  in  none  of  the  three 
cases  a  notice  to  remove  the  nuisance  was  necessary  before  an  entry  could  take  place, 
the  plea  is  good  ;  but,  if  notice  was  necessary  in  any  one,  the  plea  is  bad,  by  reason 
of  its  neither  containing  an  averment  that  such  a  notice  was  given,  or  shewing  that 
the  continuance  was  of  such  a  description  as  not  to  require  oue. 

It  is  clear,  that  if  the  plaintifl"  himself  was  the  original  wrong-doer,  by  placing  the 
filth  upon  the  locus  in  quo,  it  might  be  removed  by  the  party  injured,  without  any 
notice  to  the  plaintifl';  and  so,  possibly,  if  by  his  default  in  not  performing  some 
obligation  incumbent  on  him,  for  that  is  his  own  wrong  also;  but  if  the  nuisance  was 
levied  by  another,  and  the  defendant  succeeded  to  the  possession  of  the  locus  in  quo 
afterwards,  the  authorities  are  in  favour  of  the  necessity  of  a  notice  being  given  to 
him  to  remove,  before  the  party  aggrieved  can  take  the  law  into  his  own  hands. 

We  do  not  rely  on  the  decision  in  TIte  Earl  of  Lonsdale  v.  Nelsm,  as  establishing 
the  necessity  of  notice  in  such  a  case,  for  there  much  more  was  claimed  than  a  right 
to  remove  a  nuisance,  viz.  a  right  to  construct  a  work  on  the  plaintiff's  soil,  which  no 
authority  warranted ;  but  Lord  Wynford's  dictum  is  in  favoui'  of  this  objection,  for 
he  states  that  a  notice  is  requisite  in  all  cases  of  nuisance  [182]  by  omission,  and  the 
older  authorities  fully  warrant  that  opinion,  where  the  omission  is  the  non-removal 
of  a  nuisance  erected  Ijy  another.  Fennuldoch's  case  shews  that  an  assize  of  quod 
permittat  prosternere  would  not  lie  against  the  alienee  of  the  party  who  levied  it 
without  notice.  The  judgment  in  that  case  was  affirmed  on  error;  and  in  the  King's 
Bench,  on  the  argument,  the  judges  of  that  Court  agi'eed  that  the  nuisance  might  be 
abated,  without  suit,  in  the  hands  of  the  feoflee ;  that  is,  as  it  should  seem,  with 
notice ;  for  in  Jenkins's  Sixth  Century,  ease  57,  (no  doubt  referi'ing  to  Penruddock's 
case),  the  law  is  thus  stated  :— "  A.  builds  a  house,  so  that  it  hangs  over  the  house  of 
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B.,  and  is  a  nuisance  to  him.  A.  makes  a  feoffment  of  his  house  to  C,  and  B.  a 
feofi'ment  of  his  house  to  D.,  and  the  nuisance  continues.  Now  D.  cannot  abate  the 
said  nuisance,  or  have  a  quod  permittat  for  it,  before  he  makes  a  request  to  C.  to 
abate  it,  for  C.  is  a  stranger  to  the  wrong  :  it  would  be  otherwise  if  A.  continued 
his  estate,  for  he  did  the  wrong.  If  nuisances  are  increased  after  several  feoffments, 
these  increases  are  new  nuisances,  and  may  be  abated  without  request." 

We  think  that  a  notice  or  request  is  necessary,  upon  these  authorities,  in  the  case 
of  a  nuisance  continued  by  an  alienee  ;  and  therefore  the  plea  is  bad,  as  it  does  not 
state  that  such  a  notice  was  given  or  request  made,  nor  that  the  plaintiff  was  himself 
the  wrong-doer,  by  having  levied  the  nuisance,  or  neglected  to  perform  some  obliga- 
tion, by  the  breach  of  which  it  was  created. 

Lord  Aeinger,  C.  B.,  observed,  that  it  might  be  necessary  in  some  cases,  where 
there  was  such  immediate  danger  to  life  or  health  as  to  render  it  unsafe  to  wait,  to 
remove  without  notice ;  but  then  it  should  be  so  pleaded ;  in  which  the  rest  of  the 
Court  concurred. 

Rule  absolute. 


[183]    Vacation  Sittings  after  Hilary  Term. 

Llewellyn  v.  The  Earl  of  Jersey  and  Another.  Exch.  of  Pleas.  Feb.  6, 
1843. — A  deed  conveyed  a  piece  of  land,  forming  part  of  a  close,  by  reference  to 
a  schedule  annexed.  The  schedule  described  the  land,  in  a  column  headed  "  No. 
on  the  plan  of  the  Briton  Ferry  Estate,"  as  "  153  b  ; "  in  a  second  column,  headed 
"Description  of  premises,"  as  "a  small  piece  marked  on  the  plan;"  in  a  third 
column,  as  being  in  the  occupation  of  J.  E.  ;  and  in  a  fourth,  as  "34  perches." 
At  the  time  of  the  contract,  a  line  was  drawn  upon  the  plan  as  the  boundary  line 
dividing  the  piece  153  b  from  the  rest  of  the  close  of  which  it  formed  a  part. 
The  plan  was  drawn  to  a  scale,  but,  upon  measurement  of  the  land,  was  found 
incorrect;  and  153b  contained,  within  the  line  so  drawn,  less  than  34  perches 
according  to  the  actual  measurement  on  the  plan,  and  27  perches  only  according 
to  the  actual  measurement  of  the  land : — Held,  that  the  statement  that  the  piece 
of  land  conveyed  contained  34  perches,  was  merely  falsa  demonstratio,  the  prior 
portion  of  the  description  being  sufficient  to  convey  it,  and  that  the  deed  passed 
only  the  portion  of  land  actually  marked  off  on  the  plan,  as  measured  by  the 
scale. 

[S.  C.  12  L.  J.  Ex.  242.  Applied,  Dublin  and  Kingston  Railway  v.  Bradford,  1857, 
7  Ir.  C.  L.  R.  57:  affirmed  nomine  P.radford  v.  Bradfml,  1858,  7  Ir.  C.  L.  R.  624. 
Referred  to,  MMlm-  v.  U'almeshy,  [1904j'2  Ch.  525.] 

Trespass  for  breaking  and  entering  the  plaintiff's  close,  and  cutting  down  trees 
therein.  Pleas,  first,  not  guilty  ;  secondly,  that  the  close  in  which  &c.,  was  not  the 
close  of  the  plaintiff:  thirdly,  that  it  was  the  close,  soil,  and  freehold  of  the  Earl  of 
Jersey.     Issues  thereon. 

At  the  trial  before  Kolfe,  B.,  at  the  last  Glamorganshire  Assizes,  it  appeared  that 
the  close  in  question  consisted  of  a  long  narrow  strip  of  land,  containing  upwards  of 
an  acre,  bounded  on  the  north-east  by  the  high  road  from  Neath  to  Cardiff,  and  on 
the  west  and  south-west  by  the  sea-shore ;  and  abutting  at  its  south-eastern  extremity 
upon  a  garden  in  the  occupation  of  a  Mrs.  Thomas.  The  whole  of  this  strip  of  land 
had  originally  belonged  to  the  Earl  of  Jersey,  who,  in  the  year  1821,  contracted  with 
one  Lewis  Thomas  for  the  sale  to  him  (inter  alia)  of  a  part  of  it ;  and  by  lease  and 
release,  dated  in  the  year  1833,  the  premises  so  contracted  to  be  sold  were  conveyed 
to  a  person  under  whom  the  plaintiff  claimed,  by  the  following  description: — "All 
and  every  the  messuages  or  tenements,  lands,  hereditaments,  and  premises,  the 
particulars  whereof  lespectively  are  set  forth  in  the  three  schedules  respectively 
annexed  to  this  indenture."  The  [184]  plot  in  question  was  the  last  item  in  the 
third  schedule,  which  was  in  the  following  form  : — 
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No.  on  tliePIan 

of  the 

Briton  Ferry  Estate. 

Description  of  Premises. 

In  whose  Occupation. 

165  g. 

Tyr-y-Twr    House,   now 
called  Bigland  Lodge. 

The  .said  John  Elrington. 

A. 

1 

B.        p. 

0     .30 

105  h. 

Pleasure-gardens,  &c. 

Ditto. 

0 

1       4 

1G5  i. 

Dwelling  -  house       and 
offices. 

Catherine  Thomas,  under 
a  lease  from  the  late 
Lord  Vernon. 

0 

1       5 

153  b. 

A  small  piece  marked  in 
the  plan. 

The  said  John  Elring- 
ton. 

0 

0     34 

In  the  plan  of  the  Briton  Ferry  estate,  referred  to  in  the  schedule,  the  property  was 
delineated  as  follows;  the  line  on  1.53b  being  drawn  roughly  with  a  pen,  and  the 
letters  1;.  T.  (the  initials  of  Lewis  Thomas)  also  written  with  a  pen : — 


In  this  plan,  it  appeared,  the  boundary  of  16.5  h  had  been  erroneously  laid  down,  it 
being  in  fact  a  chain  longer,  in  the  direction  of  the  dotted  line  on  the  above  sketch 
(which  was  not  in  the  map).  It  appeared  also  that  the  piece  153  b,  as  marked  upon 
the  plan,  contained  27  perches  only  by  actual  measurement ;  and  that  the  measurement 
[185]  of  it  according  to  the  plan  (which  was  drawn  to  a  scale),  though  it  made  it 
wider  and  larger  than  the  real  extent,  even  then  did  not  make  it  amount  to  34 
perches.  The  plaintiff  relied,  in  order  to  maintain  his  action,  upon  a  trespass  by  the 
cutting  down  of  a  tree,  which  the  jury  found  not  to  be  vrithin  the  boundary  line 
drawn  on  the  plan,  nor  within  the  portion  of  land  conveyed,  if  34  perches  were  to  be 
included,  computed  according  to  the  measurement  on  the  plan  ;  but  which  would  fall 
within  it,  if  the  line  were  to  be  advanced  upon  the  land  parallel  to  that  drawn  with 
ink  on  the  plan,  so  as  to  include  34  actual  perches,  or  if  the  line  were  to  be  either  a 
continuation  of  the  [dotted]  line  at  the  termination  of  the  real  boundary  of  16.5  h  or 
a  line  drawn  parallel  thereto,  and  containing  34  perches,  according  to  the  measure- 
ment on  the  pl.an,  or  the  actual  measurement.  The  plaintiff  contended,  that  the 
boundary  of  153  b  having  been  drawn  under  the  mistake  arising  from  the  erroneous 
boundary  line  of  165  h  its  proper  boundary  would  be  either  the  continuation  of  the 
dotted  line  (which  would  give  him  much  more  thati  34  perches),  or  a  line  drawn 
parallel  thereto,  so  as  to  contain  34  actual  perches.  The  learned  Judge  was  of  opinion 
that  the  plaintiff  was  entitled  to  34  perches,  to  be  included  in  a  line  drawn  parallel 
to  the  boundary  line  upon  the  plan,  according  to  the  measurement  on  the  plan  ; 
and  under  his  direction  the  jury  found  a  verdict  for  the  defendants,  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  on  the  second  and 
third  issues. 
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In  MiohaGlmas  Term,  Chilton  obtained  a  rule  accordingly,  against  which 
E.  V.  Williams  and  W.  M.  James  now  showed  cause.     The  contest  between  these 
parties  is  this.     Lord  Jersey  says,  that  nothing  passed  by  his  conveyance  but  what  is 
included  within  a  line  drawn  upon  the  land  as  the  boundary  line  of  153  b  is  drawn 
upon  the  plan.     The  plaintift"  says,  as  the  [186]  object  manifestly  was  to  give  the 
purchaser  a  frontage  to  the  sea  for  the  whole  of  the  piece  165  h,  and  as  the  boundary 
of  that  piece  is  erroneously  laid  down   upon  the   plan,  he  has  a  right  to  have  the 
boundar)'  line  of  153  b  drawn  in  extension  of  the  real  boundary  of  165  h.     Now  it  is 
clear,  that  the  pai't  of  the  plan  to  which  the  schedule  refei's  is  by  such  reference  to  be 
considered  as  incorporated  in  the  deed  :  it  is  the  same  thing  as  if  it  had  been  actually 
drawn  upon  the  deed.    When  these  parties  contracted,  there  was  no  boundary,  natural 
or  artificial,  to  the  west,  dividing  the  piece  153  b  from  the  rest  of  the  property  :  it 
became  necessary,  therefore,  that  they  should  ei'eate  a  boundary  ;  this  they  did  by 
drawing  a  line  with  ink  upon  the  map,  which  being  drawn  to  a  scale,  the  quantity 
which  passes  by  the  convej'ance  is  at  once  ascertained  by  the  application  of  that  scale 
to  the  map.     The  deed  must  be  considered  as  expressing  that  which  the  map  expresses, 
just  as  if  it  had  been  defined  in  express  words,  by  distance  and  by  the  angle,  in  the 
parcels  of  the  deed  :  in  that  case  the  parties  could  not  have  vaiied  therefrom  either  as 
to  the  distance  or  the  angle ;  and  the  same  rule  applies,  when  they  express  it  by 
symbols,  which  are  by  reference  incorporated  in  the  deed.     Neither  of  the  parties  can 
afterwards  claim  what  they  would  have  bargained  for  if  the  map  had  been  correct.     It 
is  probable  that  neither  of  the  parties  ever  saw  the  spot,  and  that  the  map,  with 
reference  to  which   they  create  a  boundary,  was  all  they  had  before  them.     The 
primary  description  is  that  which  is  marked  upon  the  plan  ;  and  the  error  in  the 
number  of  perches  is  immaterial,  and  falls  within  the  rule  that  falsa  demonstratio  non 
nocet.    [Parke,  B.    The  plaintiff  says  the  principal  subject  of  bargain  is  the  34  perches, 
and  that,  looking  at  the  plan,  he  does  not  get  that,  therefore  the  plan  is  the  falsa 
demonstratio.]     The  answer  is,  that  the  parties  bargained  on  the  footing  of  the  plan 
both  supposing  it  to  be  correct ;  they  bargained  for  a  certain  quantity,  with  certain 
boundaries,  which  they  [187]  proceeded  to  define  by  reference  to  the  plan  :  whereas 
now  the  plaintiflf  says  the  plan  is  incorrect  in  the  delineation  of  an  adjoining  close, 
and  so  claims  a  much  larger  quantity,  not  falling  within  that  description,  and  which 
he  admits  he  did  not  bargain  for,  but  which  he  would  have  bargained  for  had  the 
plan  been  correct.     It  is  true,  the  piece  of  land  within  the  lines  drawn  on  the  plan 
contains  27  perches  only  ;  but  the  parties  having  the  plan  before  them,  and  agreeing 
so  to  define  the  boundary,  it  must  be  taken  that  they  assumed  the  quantity  within 
those  lines  to  be  34  perches  :  and  the  agreed  boundary  cannot  afterwards  be  varied 
because  the  quantity  turns  out  in  fact  to  be  less,  and  that  assumption  proves  to  have 
been  erroneous.     [Parke,  B.     You  say  the  description  of  the  piece  in  the  schedule,  by 
reference  to  the  plan,  is  sufficient,  and  then  constat  de  identitate,  and  the  error  as  to 
the  number  of  perches  is  merely  falsa  demonstratio.]     Yes.     It  is  like  the  case  put  in 
Sheppard's  Touchstone,  248: — "If  one  grant  in  this  manner  all  my  meadow  in  D., 
containing  ten  acres,  whereas  in  truth  his  meadow  there  doth  contain  twenty  acres,  it 
seems  this  is  a  good  grant  for  the  whole  twenty  acres."     [Eolfe,  B.     If  it  had  been 
called  twenty-seven  perches,  but  really  contained  thirty-four,  could  Lord  Jersey  have 
said  the  purchaser  should  not  take  the  whole?]     They  weie  then  stopped  by  the 
Court. 

Chilton  and  Nicholl  Carne,  in  support  of  the  rule.  It  was  evidently  intended  that 
the  boundary  line  of  153  b  should  be  a  prolongation  of  the  boundary  of  165  h,  and  so 
accordingly  the  line  was  drawn  upon  the  plan.  But  then,  when  the  plan  comes  to  be 
applied  to  the  land,  the  boundary  of  165  h  being  inaccurately  laid  down,  and  being 
therefore  advanced,  that  of  153  b  must  also  be  advanced  in  continuation  of  it. 
[Alderson,  B.  I  do  not  see  how  the  mistake  in  the  boundary  of  165  h  affects  the 
case;  there  is  no  reference  to  that  close  in  the  description  of  153  b  in  the  schedule.] 
[188]  At  all  events,  the  plaintiff  is  clearly  entitled  to  34  perches  of  land  ;  and  the 
question  is  whether,  in  construing  the  plan,  he  is  to  have  only  what  a  surveyor  would 
lay  out  upon  the  plan  with  rule  and  compasses,  or  is  not  rather  entitled  to  what  a 
person  of  common  understanding  would  .say  was  included  in  such  a  contract.  The 
first  rule  in  the  construction  of  deeds  is,  that  "  the  construction  be  favourable,  and  as 
near  the  words  and  apparent  intents  of  the  parties,  as  the  rules  of  law  will  permit,  for 
the  maxims  of  law  are,  that  verba  intentioni  debent  inscrvire,  et  benigne  interpretaraur 
Ex.  Div.  VIII.— 25 
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ehrti-tas  propter  simplicitateiii  laicorum.  And  tliercfore  the  construction  must  be 
rcasonaldc,  and  according  to  common  understanding"  (2  Bla.  Comm.  379).  Now  a 
liivman,  looking  at  this  description,  would  at  once  say  that  he  was  to  have  by  the 
contract  34  perches  of  land  ;  that  is  the  substantial  and  important  part  of  the  descrip- 
tion. The  bargain  was  not  made  with  reference  to  the  plan,  but  to  the  real  state  of 
things ;  but  by  the  plan  the  parties  are  misled  into  the  false  description.  They  might 
not  be  aware  that  the  plan  was  drawn  to  a  scale.  There  being  an  ambiguity  in  the 
description,  the  language  of  the  deed  must  be  taken  most  strongly  against  the  grantor. 
Pakke,  B.  It  seems  to  me,  that  when  the  facts  of  this  case  are  fully  understood, 
there  can  be  no  reasonable  doubt  upon  it :  the  simple  question  being,  what  passed  by 
the  deed  of  1833.  That  deed  recites  a  contract  for  the  sale  of  certain  lauds,  by  a 
description  corresponding  with  that  subsequently  contained  in  the  deed,  and  then 
])roceeds  to  convey  them,  with  a  reference  for  that  description  to  three  .schedules. 
The  portion  of  the  particular  schedule  (the  third)  which  relates  to  the  piece  in 
question,  states  it,  in  the  first  column,  which  is  headed  "No.  on  the  plan  of  the 
Briton  Ferry  Estate,"  to  be  "153  b;"  in  the  second  [189]  column,  under  the  heading 
"  Description  of  premises,"  it  is  stated  to  be  "  a  small  piece  marked  on  the  plan  ; "  in 
the  third,  it  is  described  as  being  in  the  possession  of  John  Elrington  ;  and  in  the 
fourth,  as  containing  34  perches.  Now  it  appears  to  me  that  this  case  may  be  deter- 
mined by  the  application  of  two  well-known  maxims  of  law.  The  first  is,  that  "  verba 
relata  ine.sse  videntur  ; "  according  to  which,  we  must  consider  it  to  be  the  same  thing 
here,  as  if  the  map  or  plan,  which  is  there  referred  to,  had  been  actually  inserted  in 
the  deed.  But  the  words  "  34  perches,"  having  no  relation  to  the  plan,  must  be  taken 
to  mean  34  perches  by  admeasurement.  Then  the  other  rule  of  law  applies,  that  as 
soon  as  there  is  an  adequate  and  sufficient  definition,  with  convenient  certainty,  of 
what  is  intended  to  pass  by  a  deed,  any  subsequent  erroneous  addition  will  not  vitiate 
it;  according  to  the  maxim  "falsa  demonstratio  non  nocet."  Is  there  then  that  con- 
venient certainty  in  this  case  1  As  to  the  plan  no  question  is  made,  and  the  black 
line  is  admitted  to  have  been  put  upon  it  with  the  intention  of  pointing  out  what  was 
conti'acted  for :  the  plan  also  appears,  on  the  face  of  it,  to  be  drawn  to  a  scale,  and 
it  is  incorporated,  on  the  principle  already  mentioned,  with  the  deed.  Three  of  the 
boundaries  were  already  fixed,  and  nothing  remained  to  be  fixed  but  the  boundary  to 
the  west,  which  may  be  fixed  immediately  b)'  drawing  a  line  upon  the  land,  corre- 
sponding, according  to  the  scale,  with  that  drawn  upon  the  plan.  Thus  the  portion 
conveyed  is  perfectly  described,  and  can  be  precisely  ascertained,  and  no  ditficulty 
arises  except  from  the  subsequent  statement,  that  it  contains  34  perches.  That, 
however,  becomes  merely  a  false  description  of  that  which  is  conveyed  with  convenient 
certainty  before ;  and  resembles  the  case  in  Sheppaid's  Touchstone,  of  the  meadow  in 
I).,  described  as  containing  ten,  when  in  fact  it  contained  twent}'  acres.  It  is  a  mere 
falsa  demonstratio,  and  does  not  afl'ect  that  which  is  already  sufficiently  con-[190]- 
veyed.  By  the  application,  therefore,  of  the  legal  maxims  I  have  mentioned,  this  case 
is  readily  determined  :  and  it  is  of  much  more  importance  that  we  should  adhere 
strictly  to  legal  maxims,  than  attempt  to  evade  them  in  order  to  meet  the  supposed 
intention  of  the  parties.  If  they  really  intended  in  this  case  to  make  the  boundaries 
of  the  two  closes  correspond,  they  should  have  taken  care  to  use  proper  words  for 
that  purpose,  which  they  have  not  done.  Sitting  here,  we  can  only  say  that  the 
portion  separated  by  the  line  upon  the  plan,  and  that  alone,  passed  by  the  description 
they  have  employed.     The  verdict,  therefore,  ought  not  to  be  disturbed. 

Alijerson,  B.  I  am  of  the  same  opinion.  It  is  quite  clear  that,  applying  the 
true  principles  of  law  to  the  construction  of  this  deed,  we  must  be  governed  by  the 
description  contained  in  it,  and  cannot  travel  out  of  it  to  con.sider  what  the  parties 
may  have  intended.  It  appears  to  me  that  the  statement  as  to  the  34  perches  is 
merely  falsa  demonstratio ;  and  it  is  one  which  applies  as  well  to  the  defendant's  as  to 
the  plaintiff's  case.  Looking  at  the  description,  it  is  clear  that  what  was  conveyed 
was  the  small  parcel  153  b,  as  defined  upon  the  plan  produced  at  the  trial. 

GUKNEY,  B.,  concurred. 

Roi.FE,  B.  There  was  an  alternative  view  presented  to  the  jur}%  either  of  which 
gave  the  defendants  the  verdict.  I  rather  suggested  the  second  as  being  the  correct 
view,  l)ut  I  am  now  satisfied  that  the  first  was  the  proper  one,  namely,  that  the  plaintiff 
was  entitled  only  to  the  portion  actually  marked  off  upon  the  plan. 

Eule  discharged. 
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[191]  Spence  v.  Rogers.  Exch.  of  Pleas.  Feb.  11,  1843. — Trcspas.s  for  breaking 
and  entering  the  dwelling-house  and  garden  of  the  plaintifl",  and  making  a  great 
noise  and  disturbance  therein,  &c.  &c.,  whereby  the  plaintili'  and  bis  family  wore 
greatly  harassed,  disturbed,  and  annoyed  in  the  peaceable  possession  of  the 
dwelling-house,  &c.. — Flea,  that,  after  the  trespass  and  after  the  commencement 
of  the  suit,  the  plaintiff  had  become  banki'upt,  and  one  W.  P.  was  appointed 
assignee,  whereby  and  by  virtue  of  the  statutes  i*tc.  the  said  causes  of  action 
vested  in  the  said  W.  P.  : — Held,  on  general  demurrer,  that  the  plea  was  bad. — 
Qurere,  whether  it  would  have  been  good  if  it  had  been  shewn  that  the  locus  in 
quo  passed  to  the  assignee. 

[S.  C.  2  Dowl.  (N.  S.)  999  ;  1-2  L.  J.  Ex.  252  :  affirmed  13  M.  &  W.  571,  and, 
in  House  of  Lords,  12  CI.  &  F.  700.] 

Trespass  for  breaking  and  entering  the  dwelling-house  and  garden  of  the  plaintiff', 
and  making  a  great  noise  and  disturbance  therein,  and  staying  and  contiiuiing  therein, 
making  such  noise  and  disturbance,  for  a  long  space  of  time,  to  wit,  ten  days,  and 
forcing  and  breaking  open  and  damaging  the  doors,  locks,  staples,  and  hinges  of  the 
dwelling-house,  and  by  walking  destroying  the  herbage,  and  tearing  up,  breaking  up, 
breaking  down,  and  damaging  the  fruit  trees  and  fruit,  shrubs,  and  plants,  and  seizing 
and  taking  away  certain  furniture  and  chattels  of  the  plaintiff,  and  exposing  them  for 
sale,  and  selling  them  upon  the  premises  of  the  plaintiff' without  his  license  orauthorit}^ ; 
whereby  and  by  means  of  which  seveial  premises  the  plaintiff'  and  his  family  were 
greatly  harassed,  disturbed,  and  anno\'ed  in  the  peaceable  possession  of  the  .said 
dwelling-house  and  garden  ;  aud  the  plaintifl'  was  prevented  from  cai'rj'ing  on  and 
transacting  his  lawful  business,  and  was  deprived  of  the  use  and  enjoyment  of  his  said 
goods  and  chattels. 

Plea,  actionem  ulterius  non,  liecause  after  the  trespass,  and  after  the  commence- 
ment of  this  action,  the  plaintifl'  had  become  bankrupt,  and  one  W.  Pennell  had 
been  appointed  his  assignee,  who  then  accepted  the  said  appointment ;  by  viitue  of 
which  appointment  and  acceptance,  and  by  force  of  the  statutes,  the  said  causes 
of  action  and  every  of  them  became  absolutely  vested  in  and  transferred  to  the  said 
W.  Pennell. 

To  this  plea  the  plaintiff  demurred  generally,  stating,  as  the  point  for  argument, 
that  the  declaration  disclosed  a  variety  of  causes  of  action  which  did  not,  according 
to  law,  pass  to  or  vest  in  the  plaintiff's  assignees. 

Joinder  in  demurrer. 

[192]  Peacock,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who  asked 
Manning,  Serjt.,  who  appeared  to  support  the  plea,  whether  he  could  distinguish  the 
case  from  that  of  ClarJe  v.  Calvert  (8  Taunt.  742  ;  3  Moore,  96). 

Manning,  Serjt.  This  case  is  distinguishable  from  Clark  v.  Calvert,  because  it  has 
arisen  since  the  passing  of  the  6  Geo.  4,  c.  16,  and  must  be  decided  with  respect  to 
the  63rd  &  64th  sections  of  that  act,  the  first  relating  to  personal  and  the  other  to  real 
property.  It  has  been  decided,  with  respect  to  the  64th  section,  that  it  operates  to 
pass  all  the  bankrupt's  real  property,  and  all  rights  in  respect  of  it  belonging  to  the 
bankrupt.  Thus,  in  Michell  v.  Hughes  (6  Bing.  689;  4  M.  &  P.  577),  it  was  held 
that  a  right  of  entry,  vested  in  husband  and  wife  in  right  of  the  wife,  passed  to  the 
as.signees  of  the  husband.  Smith  v.  Coffin  (2  H.  Bl.  444)  shews  that  every  thing 
that  belongs  to  the  bankrupt  passes  to  his  assignees.  In  Michell  v.  Hughes,  Tindal,  C.  J. 
after  referring  to  Smith  v.  Coffin,  says,  "  As  that  case  has  established  that  such  right 
of  entry  was  an  hereditament  within  the  meaning  of  the  bankrupt  act,  and  that  it 
passed  to  the  assignees  under  the  general  words  inserted  in  the  bargain  and  sale,  we 
think  the  same  construction  must  be  put  on  the  present  bankrupt  act,  notwithstanding 
some  words  omitted  in  the  64th  section  which  are  to  be  found  in  the  previous  acts'^; 
for  we  think  neither  the  extent  nor  the  nature  of  the  bankrupt's  property,  intended 
to  be  vested  in  the  assignees  for  the  benefit  of  the  creditors,  is  thereby  in  any  way 
limited  or  confined."  This  was  a  trespass  committed  upon  property  of  which  the  bank- 
rupt was  possessed  before  his  bankruptcy,  and  which  passed  to  the  assignees,  and  the 
assignees  are  entitled  to  damages  for  any  deterioration  it  may  have  sustained.  [Parke,  B. 
Are  there  not  matters  included  in  this  declaration  for  which   the  assignees  would 
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[193]  not  bo  entitled  to  recover?]  No  ;  the  personal  injury  is  prima  facie  only  matter 
of  aggravation.  Any  plea,  therefore,  which  justifies  the  entry  will  be  an  answer  to 
the  personal  injury,  unless  the  plaintifl",  by  a  new  assignment,  gives  notice  to  the 
defendant  that  he  means  to  insist  upon  it  as  a  substantive  cause  of  action  :  Tai/lor  v. 
Cok  (3  T.  R.  292  ;  1  H.  Bl.  555).  No  injury  of  a  personal  nature  is  alleged  as  forming 
part  of  the  gist  of  this  action.  The  action  is  for  breaking  and  entering  the  plaintift's 
(hvelling-house,  garden,  and  premises,  and  making  a  great  noise  and  disturbance 
therein,  X-c,  and  the  allegation  that  the  plaintiff  and  his  family  were  disturbed  and 
annoyed  thereby  is  only  under  the  per  quod,  and  is  mere  matter  of  aggravation,  which 
could  not  bo  pleaded  to.  The  whole  of  the  substantial  grievance  alleged  as  the  ground 
of  tlie  action  might  have  taken  place,  consistently  with  the  declaration,  in  the  absence 
of  the  plaintiff.  The  right  to  recover  foi'  the  personal  injury  is  consequent  upon  the 
injury  to  the  real  pi'operty,  and  the  right  to  recover  damages  for  that  would  pass  to 
the  assignees.  [Parke,  B.  The  plea  does  not  state  that  the  assignees  have  made  their 
election  to  sue.]  No  election  is  necessary  ;  the  right  vests  in  the  assignees  at  once, 
as  in  any  other  case.  Suppose  the  defendant  had  pulled  down  the  plaintiff's  house, 
could  it  be  contended  that  the  right  of  action  in  such  case  did  not  pass  to  the  assignees  1 
Clearly  not.  In  JViujId  v.  Fairjiehl  (2  B.  &  Ad.  727),  it  was  held  that  assignees  under 
a  bankruptcy,  since  the  stat.  6  Geo.  4,  c.  16,  might  maintain  an  action  for  unliquidated 
damages  which  accrued  before  the  bankruptcy  by  non-performance  of  a  contract. 
[Parke,  B.  Because  that  was  part  of  the  personal  estate.  It  was  a  contract  relating 
to  personal  property,  and  the  action  was  for  a  wrongful  act  which  prevented  a  profit 
from  coming  to  the  assignees.  If  the  personal  property  passes,  the  contract  also  will 
pass.  The  [194]  injury  here  complained  of  does  not  at  all  affect  the  value  of  the  real 
property.  Under  this  plea  you  might  give  evidence  of  a  trespass  committed  ten  years 
ago,  and  your  argument  must  go  to  the  extent  that  the  assignees  can  support  this 
action  of  trespass  for  an  entry  which  may  have  been  committed  ten  years  before  their 
appointment.  Clark  v.  Calvert  appears  to  me  to  decide  that  the  assignees  cannot  main- 
tain such  an  action.  The  Court  there  perhaps  unnecessarily  go  into  the  question  as 
to  the  right  of  the  assignees  to  interfere.]  In  that  case,  the  bankruptcy  and  assign- 
ment were  pleaded,  and  therefore  it  would  depend  upon  the  words  of  the  assignment 
whether  the  right  of  action  passed.  Here  every  thing  of  which  the  bankrupt  was 
possessed  is  assigned,  because  the  effect  of  the  statute  is  to  vest  every  right  of  which 
he  was  possessed  in  the  assignees.  [Parke,  B.  Have  you  any  authority  to  shew  that 
assignees  can  maintain  an  action  of  trespass  quare  clausum  fregit  for  a  trespass  not 
committed  in  their  own  time?  Smith  v.  Mills  (1  T.  E.  475)  seems  to  shew  the 
contrary.  It  is  there  said  that,  to  entitle  a  man  to  bring  trespass,  he  must,  at  the 
time  when  the  act  was  done  which  constitutes  the  trespass,  either  have  the  actual 
possession  in  him  of  the  thing  which  is  the  object  of  the  trespass,  or  else  he  must  have 
a  constructive  possession  in  respect  of  the  right  being  actually  vested  in  him.]  The 
Court  is  there  speaking  of  the  party  in  whom  the  right  to  bring  an  action  of  trespass 
was  originally  vested  :  how  far  the  right  so  vested  would  be  transmissible  to  other 
per.sons  was  not  the  subject  of  inquiry.  Brandon  v.  Sanch  (2  Ves.  jun.  565).  [Parke,  B. 
How  are  the  assignees  to  recover  for  this  trespass,  committed,  it  may  be,  many  years 
before  the  bankruptcy  1]  By  shewing  that  a  right  of  action  accrued  to  the  bankrupt 
—that  he  became  bankrupt — and  that  his  rights  of  action  vested  in  the  plaintiff's  as 
his  assignees.  If  the  bankrupt  acts  are  so  framed  [195]  as  not  to  extend  to  such  a 
case,  the  greatest  injustice  may  be  done.  It  may  be  that  the  whole  of  the  deficiency 
of  the  bankrupt's  estate  may  have  been  caused  by  acts  of  trespass  quare  clausum  fregit. 
One  of  the  learned  barons  (a)  is  well  aware  that,  shortly  before  the  passing  of  the 
Reform  Act,  the  electors  at  Camelford  being  nearly  balanced,  a  tenant  of  the  Mai'quis 
of  Hertford  built  three  houses,  which  would  have  given  his  party  three  votes.  At 
nine  in  the  morning,  the  occupiers  received  notice  from  the  agent  of  the  Earl  of 
Darlington  that  the  houses  had  never  been  undermined,  and  would  at  the  end  of  an 
hour  be  blown  into  the  air.  The  parties  removed  their  goods,  the  explosion  took  place 
at  the  appointed  time,  and  a  majority  was  secured  at  the  ensuing  election.  If  the 
builder  of  these  houses  had  become  bankrupt,  and  the  persons  who  furnished  the  bricks 
and  timber  for  the  buildings  had  been  appointed  his  assignees,  are  the  bankrupt  laws 


(a)  Mr.  Baron  Alderson. 
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so  imperfect  ;is  to  deiij'  to  the  creditors  ;ill  redress?  Can  it  be  doubted  tliat  ;iii  ac'lioii 
of  trespass  would  lie  at  the  suit  of  assignees,  to  recover  the  mesne  protits  of  the  bank- 
rupt's lands  accruing  liefore  his  bankruptcy]  [Parke,  B.  The  old  bankrupt  law  and 
the  new  are  the  same  in  this  respect.]  The  right  of  the  assignees  may  be  the  same,  but 
the  mode  of  pleading  is  different,  in  consequence  of  the  assignment  of  the  bankrupt's 
propei'ty  from  the  commissioner  to  the  assignees  being  dispensed  with.  Not  only  does 
the  right  to  bring  a  real  action  to  recover  the  bankrupt's  freeholds  jjass  to  his  assignees, 
but  they  may  recover  damages  for  the  injury  which  he  sustained  from  being  held  out 
of  those  freeholds.  The  language  of  the  Court  in  Clark  v.  Cahert  must  lie  undei'stood 
in  a  qualified  sense,  and  with  reference  to  the  state  of  the  pleadings  in  that  case. 
Under  the  old  bankrupt  law  title  might  be  shewn  in  the  assignees  in  two  ways.  It 
might  be  pleaded  that  the  commissioner  assigned  all  the  estate  of  the  bankrupt,  and 
(supposing  [196]  that  to  be  necessary)  that  the  assignees  elected  to  take  the  pai'tieular 
property  as  part  of  that  estate,  or,  pleading  according  to  the  legal  effect  of  such  general 
assignment  and  particular  acceptance,  it  might  have  been  alleged  that  the  commissioner 
assigned  the  particular  property  to  the  assignees.  In  Clark  v.  Cahert,  the  defendant 
did  neither.  He  stated  the  general  assignment,  and  there  he  stopped,  which  enabled 
the  Court  to  say  that  the  assignees  had  not  interposed,  without  going  into  the  question 
whether  the  allegation  of  interposition  or  of  non-interposition  would  propei'ly  come 
from  the  defendant  as  part  of  his  plea,  or  from  the  plaintiffs  by  way  of  replication. 
Here  the  pleading  raises  no  such  difficulties.  Brandon  v.  Fate  (2  H.  Bl.  308)  shews 
that  assignees  have  far  more  extensive  rights  than  other  representatives,  and  that  they 
can  recover  for  any  act  which  has  diminished  the  bankrupt's  estate ;  and  the  act  here 
charged  against  the  defendant  had  that  effect.  There  it  was  held  that  the  assignees 
of  a  bankrupt  might  recover  from  the  winner  money  lost  at  play  by  the  bankrupt 
before  his  bankruptcy.  And  Heath,  J.,  says,  "An  executor  clearly  could  not  bring 
the  action,  which  by  the  statute  is  limited  to  the  loser  himself,  within  the  thi-ee  months  ; 
but  the  assignees  of  a  bankrupt  are  different  from  other  representatives,  for  if  the 
party  himself  were  to  recover  the  debt,  he  must  pay  it  over  to  the  assignees.  It  is 
to  be  considered  as  part  of  the  bankrupt's  estate,  which  has  wrongfully  passed  to  the 
winnei' ;  and  if  so,  the  assignees  have  a  right  to  it,  and  ought  in  reason  to  sue  for  it." 
Although  the  executor  does  not  represent  the  person  of  the  testator,  so  as  to  take 
rights  of  action  which  belong  to  him  personally,  that  does  not  apply  to  the  case  of 
assignees.  It  would  be  absurd  to  say  that  it  should  be  at  the  option  of  the  bankrupt 
to  bring  an  action,  and  that  the  assignees  might  afterwards  recover  the  damages 
from  him, 

[197]  Parke,  B.  I  am  of  opinion  that  the  plea  is  bad.  In  order  to  be  a  valid 
defence,  it  must  be  good  in  omnibus.  There  is  a  prima  facie  title  in  the  plaintiff,  and 
the  plea  ought  to  shew  that  it  has  been  taken  out  of  him.  The  defendant  does  not 
shew  that  this  land  ever  passed  to  the  assignees.  The  injury  to  the  land  was  long 
before  the  bankruptcy,  and  the  plaintiff'  may  have  sold  it  after  the  ti'espass  and  before 
the  bankruptcy.  This  is  precisely  the  same  as  Clark  v.  Calvert,  with  only  this  diflerence, 
that  there  the  assignment  was  pleaded  instead  of  the  appointment  of  the  assignee, 
which  has  now  the  same  effect. 

Alderson,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 
Judgment  for  the  plaintiff. 

Stavart  v.  Eastwood.  Exch.  of  Pleas.  Feb.  11,  1843.— Assump.sit.  The  declara- 
tion alleged,  that  the  plaintiff  being  possessed  of  a  bill  of  exchange  drawn  by  one 
S.  E.  upon  and  accepted  by  J.  S.,  payable  to  S.  E.'s  order,  for  £J:00,  and  by  him 
indorsed  to  G.  E.,  who  indorsed  it  in  blank,  and  a  fiat  in  bankruptcy  having 
issued  against  S.  E.,  by  a  certain  agreement  between  the  plaintiff  and  defendant, 
the  defendant  bought  of  the  plaintiff,  and  the  plaintiff  bargained  and  sold  to  the 
defendant,  the  said  bill  of  exchange  for  £200,  and  it  was  agreed  between  the 
plaintiff  and  defendant  that,  upon  G.  E.  handing  over  to  the  plaintiff  the  sum  of 
£200,  the  said  bill  should  be  delivered  over  to  him.  The  declaration  then  alleged 
mutual  promises,  and  the  plaintifl's  readiness  to  perform  the  agreement,  and 
deliver  the  bill  to  the  defendant  or  G.  E.,  and  averred  that  although  the  defen- 
dant did  pay  £50,  parcel  of  the  £200,  yet  he  had  not,  although  often  requested, 
paid  the  residue  thereof  : — Held,  that  the  declaration  was  bad  on  general  demurrer, 
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for  not  iivorring  that  a  reasonable  time  had  elapsed   since  the   making  of  the 
agreement. 

[S.  C.  2  Dowl.  (N.  S.)  988 ;  12  L.  J.  Ex.  268.] 

Assumpsit.  The  declaration  stated,  that  the  plaintiff  being  possessed  of  a  bill  of 
e.Kchange,  drawn  by  one  Sanuiel  Eastwood  upon  and  accepted  by  J.  Shaw,  payaltle 
to  >S.  Eastwood's  order,  for  £400,  and  by  him  indorsed  to  one  G.  Elder,  and  by 
G.  Elder  indorsed  in  blaidv,  and  a  fiat  in  bankruptcy  having  issued  against  S.  East- 
wood, b_v  H  certain  agreement  made  between  the  plaintiff"  and  the  defendant,  the 
defendant  bought  of  the  plaintiff',  and  the  plaintiff'  bargained  and  sold  to  the  defen- 
dant, the  said  bill  of  exchange  for  the  sum  of  £200 ;  and  by  the  said  agreement 
it  [198]  was  agreed  between  the  plaintiff'  and  the  defendant,  that  upon  one  George 
Elder  handing  over  to  the  plaintiff'  the  said  sum  of  £200,  the  said  bill  of  exchange 
should  be  delivered  over  to  the  said  G.  Elder;  and  the  defendant  thereby  further 
agreed,  that  if  the  estate  of  the  said  S.  Eastwood  paid  more  than  10s.  in  the  pound 
under  the  said  fiat,  he  the  defendant  would  pay  to  the  plaintiff'  all  that  the  estate 
realized  more  than  10s.  in  the  pound,  upon  the  amount  of  the  said  bill  of  exchange. 
That  thereupon,  in  consideration  of  the  said  agreement,  and  that  the  plaintiff'  then, 
at  the  request  of  the  defendant,  promised  the  defendant  to  perform  the  said  agree- 
ment in  all  things  on  his  part  to  be  performed,  the  defendant  then  promised  the 
plaintiff'  to  perform  the  same  in  all  things  on  his  the  defendant's  part  to  be  performed  ; 
and  although  the  plaintiff  had  always  from  the  making  of  the  said  agreement  been 
ready  and  willing  to  pei'form  the  same  in  all  things  on  his  part,  and  to  deliver  the 
said  bill  of  exchange  to  the  defendant  or  the  said  G.  Elder,  upon  payment  to  him, 
the  plaintiff',  of  the  said  sum  of  £200,  according  to  the  said  agreement;  and  although 
the  defendant,  after  the  making  of  the  agreement,  to  wit,  on  the  10th  October,  1841, 
did  pay  to  the  plaintiff',  in  part  performance  of  the  said  agreement  on  his  part,  the 
sum  of  £50,  parcel  of  the  said  sum  of  £200,  yet  the  defendant,  disregarding  his 
promise,  had  not,  although  often  requested  so  to  do,  paid  to  the  plaintiff  the  residue 
of  the  said  sum  of  £200,  or  any  part  thei-eof,  but  had  neglected  and  still  neglected 
and  refused  so  to  do,  nor  had  the  said  G.  Elder  paid  the  plaintiff'  the  residue,  or  any 
part  thereof,  or  any  part  of  the  said  sum  of  £200,  and  the  said  sum  of  £1.50  still 
remained  wholly  due  and  unpaid  to  the  plaintiff'. 

There  was  a  plea  to  this  count,  which  was  demanded  to,  and  which  was  held  to 
be  clearly  bad,  but  the  case  is  thought  not  worth  reporting  on  that  point.  The 
defendant  joined  in  demurrer,  and  in  the  points  marked  for  argu-[199]-ment,  stated 
that  he  intended  also  to  rely  on  the  insufficiency  of  the  declaration,  inasmuch  as  it 
did  not  allege  a  promise  to  pay  on  request,  or  any  promise  to  pay  the  sum  of  £200, 
the  non-payment  of  which  on  request  was  the  breach  alleged,  nor  was  any  such  promise 
necessarily  to  be  inferred  from  the  agreement :  that  the  only  promise  that  could  be 
inferred  was  a  promise  to  pay  on  demand,  or  within  a  reasonable  time. 

Cowling  h.aving  been  heard  in  support  of  the  demurrer  to  the  plea,  and  Addison 
in  support  of  it,  and  the  Court  being  clearly  of  opinion  that  the  plea  could  not  be 
supported, 

Addison  then  objected  to  the  declaration.  By  the  terms  of  the  agreement,  as 
alleged  in  the  declaration,  the  payment  of  the  money  and  the  delivery  of  the  bill  were 
to  be  concurrent  acts ;  and  the  plaintiff',  in  order  to  maintain  the  action,  ought  to  have 
shewn  that  he  tendered  the  bill,  or  that  the  defendant  waived  the  tender.  Now,  it 
cannot  be  said  that  the  payment  of  the  £.50  was  any  waiver  of  the  tender.  The 
declaration  ought  to  have  averred  that  a  reasonable  time  had  elapsed  for  the  payment 
of  the  money,  aiid  that  the  plaintiff  had  offered  to  deliver  the  bill.  Morion  v.'  Lamb 
(7  T.  K.  125)  is  in  point.  That  was  an  action  for  the  non-delivery  of  corn  at  a  specified 
place  pursuant  to  an  agreement,  whereby  the  defendant,  in  consideration  that  the 
plaintiflThad  bought  of  him  a  certain  quantity  of  corn  at  a  fixed  price,  undertook  to 
deliver  it  to  the  plaintiff  at  that  place,  within  one  month  from  the  time  of  the  sale ; 
and  the  Court  held  that  the  plaintiff  must  aver  a  tender  of  the  price,  or  something 
equivalent  thereto,  for  the  delivery  of  the  corn  and  the  payment  of  the  price  were 
concurrent  acts,  to  be  done  at  the  same  time  ;  and  that  each  must  [200]  aver  perform- 
ance, or  an  oflTer  to  perform  his  part,  before  he  could  maintain  an  action  against  the 
other.  That  was  an  objection  taken  after  verdict,  and  was  held  to  be  matter  of 
substance.     The  defendant  here  was  not  bound  to  i)ay  until  the  bill  was  delivered  or 
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tendered.  The  payment  of  the  £50  in  part  by  the  defendant  was  no  waiver  of  the 
tender  ;  for  if  the  defendant  did  more  than  he  was  bound  to  do,  that  did  not  discharj^e 
the  plaintiff  from  performing  his  part  of  the  contract.  The  allegation  that  the  plaintiff 
had  alway.s  been  ready  and  willing  to  perform  the  contract  and  ilelivci'  the  bill,  cannot 
supply  the  place  of  the  averment  of  an  offer  to  deliver  it,  especially  as  it  is  not  stated 
that  the  defendant  had  any  notice  thereof.  The  declaration  does  not  shew  that  the 
time  for  the  performance  of  the  defendant's  duty  had  arisen.  A  contract  to  deliver 
or  accept  goods,  without  specifying  any  time,  amounts  to  a  contract  to  deliver  them 
within  a  reasonable  time,  and  it  is  not  averred  here  that  a  reasonable  time  had  elapsed. 

Cowling,  contra.  The  declaration  is  good  at  all  events  after  pleading  over,  for 
it  discloses  a  sufKcient  cause  of  action.  It  is  in  effect  a  claim  for  goods  bargained  and 
sold  ;  only  the  facts  are  set  out  in  a  more  extended  way  than  in  the  form  usually 
adopted.  Then  it  avers  mutual  promises,  from  which  it  may  be  inferred  that  pay- 
ment is  to  be  made  upon  request.  It  is  never  usual,  in  an  action  for  goods  bargained 
and  sokl,  to  avei'  that  a  reasonable  time  has  elap.sed  ;  the  property  in  the  goods  passes 
by  the  bargain.  If  there  be  a  contract  for  a  specific  chattel,  the  reasonalile  time  is 
the  moment  the  contract  is  completed.  Suppose  it  were  a  contract  for  a  horse,  the 
property  in  it  would  pass  by  delivery,  and  there  would  be  no  necessity  to  make  any 
distinct  request :  the  one  party  has  a  right  to  the  horse  and  the  other  to  the  price 
from  the  time  of  the  bargain.  So  here,  this,  being  a  specific  chattel,  passed  to  the 
defendant.  In  [201]  Bach  v.  Owen  (.5  T.  R.  409),  it  was  held  that  if  A.  and  B.  agi-ee 
to  exchange  horses,  and  B.  gives  a  sum  of  money  to  bind  the  bargain,  A.  may  maintain 
an  action  against  B.  for  not  delivering  his  horse,  without  alleging  any  delivery  of  or 
offer  to  deliver  his  own  to  B.,  for  that  the  payment  of  the  earnest  money  vested  the 
property  of  the  plaintift''s  horse  in  B.  There  Buller,  J.,  says,  "  The  payment  of  the 
halfpenny  vested  the  property  of  the  colt  in  the  defendant,  and  therefore  it  was 
unnecessary  for  the  plaintiff'  to  shew  that  he  had  tendered  the  colt  to  the  defendant." 
Now  here  there  was  a  distinct  sale  of  the  bill  for  £'2,00,  and  there  was  also  a  part 
payment  of  the  price,  namely  of  £50,  and  the  property  in  the  bill  thei'efore  vested 
in  the  defendant. 

Parke,  B.  In  this  case  the  property  could  not  pass.  A  bill  of  exchange  is  a 
peculiar  chattel,  and  only  passes  by  indorsement,  or  by  delivery  of  it  when  it  is 
payable  to  bearer.  The  difficulty  is,  that  the  time  for  the  performance  of  the  contract 
is  not  shewn  to  have  elapsed.  The  plaintiff'  does  not  shew  that  the  time  has  arrived 
when  the  money  was  to  be  paid  by  Elder.  Something  more  is  to  be  done,  because 
Elder  is  to  brnig  the  money.  The  agreement  is,  that  the  defendant  is  to  send  the 
money  by  Elder  to  take  up  the  bill ;  at  least  he  is  to  have  the  option  of  sending  the 
money  by  Elder ;  and  he  must  have  a  reasonable  time  to  do  it  in.  We  cannot  tell 
whether  a  reasonable  time  had  elapsed  or  not.     I  think  you  had  better  amend. 

Leave  was  then  given  to  amend,  by  averring  that  a  I'easonable  time  had  elapsed  ; 
otherwise 

Judgment  for  the  defendant. 

[202]  Meredith  v.  Footner.  Exch.  of  Pleas.  Feb.  8,  1843. — Where  a  wife 
carried  on  in  her  husband's  absence  the  business  of  a  shop,  and  by  his  authority 
attended  to  all  the  receipts  and  payments : — Held,  in  an  action  of  replevin  by 
the  husband  that  a  statement  made  by  the  wife  to  the  landlord,  on  the  occasion 
of  her  paying  him  rent  for  another  person,  that  she  would  pay  the  rent  of  the 
shop  on  a  future  day,  and  admitting  its  amount,  was  not  evidence  against  the 
husband  of  the  terms  of  the  tenancy. 

[S.  C.  12  L.  J.  Ex.  183.] 

Replevin.  Avowry  for  rent  in  arrear  upon  a  demise  by  the  defendant  to  the 
plaintiff  of  a  house  and  premises,  at  the  rent  of  £G  a  year,  payable  on  the  10th  of 
May.     Plea  in  bar,  non  tenuit,  upon  which  issue  was  joined. 

At  the  trial  before  Wightman,  J.,  at  the  last  assizes  at  Winchester,  it  appeared 
that  the  house  in  question  was  occupied  by  the  plaintiff"s  wife,  who  carried  on  in  it 
the  business  of  a  grocer's  shop.  The  plaintiff  was  coachman  to  the  Earl  of  Egremont, 
and  resided  at  a  considerable  distance,  but  occasionally  visited  his  wife  ;  and  it  was 
admitted  at  the  trial,  that  she  carried  on  the  business  of  the  shop  by  her  husband's 
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authority,  Jiiitl  atleiRlcd  to  all  the  receipts  and  payments.  In  order  to  prove  the 
tenancy  as  alle{;cd  in  the  a\'owry,  a  witness  was  called  for  the  defendant,  who  stated, 
that  the  plaintiffs  wife,  having  called  upon  the  person  by  a  devise  from  whom  the 
defendant  claimed  the  premises,  to  pay  a  neighbour's  rent,  said  "  that  she  would  pay 
her  own  rent  on  the  10th  of  May,  when  it  would  be  due,  if  it  was  remitted  to  her  by 
her  husband  in  time  :  that  he  generally  sent  it  her  within  a  few  days  of  the  time,  and 
the  amount  was  £G."  This  evidence  was  objected  to  on  the  part  of  the  plaintiff,  on 
the  ground  that  the  wife  was  not  the  agent  of  the  husband  to  make  such  a  statement. 
The  learned  Judge,  however,  admitted  it:  and  a  verdict  having  been  found  for  the 
defendant, 

Erie,  in  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
the  evidence  was  improperly  admitted  ;  against  which 

Fitzherbert  now  shew^ed  cause.  The  objection  which  might  have  existed  to  the 
reception  in  evidence  of  this  [203]  statement  of  the  wife,  was  completely  removed  by 
the  admission  made  on  the  trial,  that  she  was  occupying  and  carrying  on  business  in  the 
house  in  question,  as  the  agent  of  her  husband.  Any  arrangement  with  respect  to 
the  payment  of  the  rent  would  naturally  fall  within  the  scope  of  such  her  authority. 
Clifford  v.  Burton  (1  Bing.  199;  8  Moore,  16)  is  expressly  in  point.  There  the  wife 
served  in  her  husband's  shop,  and  carried  on  the  business  of  it  in  his  absence  ;  and  it 
was  held,  that  admissions,  made  by  her  on  application  for  payment  of  goods  previously 
delivered  at  the  shop,  were  receivable  in  evidence  against  the  husband.  In  truth 
the  plaintiff,  by  replevying,  admits  her  agency  for  the  purpose  of  the  occupation  of 
the  house. 

Erie  and  Barstow,  contra.  There  was  no  proof  of  any  payment  of  rent  upon  any 
occasion  by  the  wife,  nor  any  evidence  of  an  actual  demise ;  and  the  admission  that 
she  made  all  payments  for  her  husband  extended  only  to  payments  made  in  the  course 
of  the  shop  business,  and  at  all  events  would  not  render  any  statement  of  hers  at  a 
time  when  a  payment  was  not  made,  receivable  in  evidence.  If  a  party  trusts  another 
to  manage  his  affairs,  and  in  the  course  of  that  employment  to  make  payments  for 
him,  that  does  not  make  the  other  his  agent  to  make  an  admission.  [Parke,  B.  No  : 
admissions  of  agents  do  not  in  general  bind  the  principal,  unless  it  be  in  the  course  of 
their  agency  to  make  admissions ;  as  in  the  ease  of  bankers  giving  receipts  :  Falrlie 
V.  Hastings  (10  Ves.  123).]  The  ease  of  Clifford  v.  Btirtan  is  no  authority  for  the 
defendant,  because  there  the  admission  extended  only  to  the  subject  of  the  retail 
business,  which  was  within  the  wife's  express  agency.  It  may  be  doubted,  moreover, 
whether  that  case  would  now  be  sustained ;  for  it  is  observed  in  Phillipps  on 
Evidence,  vol.  1,  p.  .385,  (9th  edit.),  that  the  early  authori-[204]-ties  on  this  subject 
have  gone  too  far.  The  mere  fact  of  a  wife's  being  authorized  to  occupy  the  shop, 
cannot  raise  an  inference  that  she  had  authority  to  take  it  at  a  certain  rent. 

Parke,  B.  This  rule  must  be  made  absolute.  The  admission  made  by  Mr.  Erie 
at  the  trial  constitutes  the  wife  the  agent  for  her  husband  in  receiving  or  paying 
money  in  respect  of  the  shop,  but  it 'does  not  extend  farther.  Therefore,  if  the 
question  were  whether  the  receipt  for  shop  goods  bound  the  husband,  her  admission 
would  be  evidence  for  that  purpose.  This,  however,  was  either  an  admission  of  an 
antecedent  contract  for  the  hire  of  the  shop,  or  evidence  of  a  contract  to  take  it  from 
that  time,  viz.  the  10th  of  May  18i0,  at  the  lent  of  M  a  year.  Now  though  the 
wife  might  be  the  agent  of  her  husband  to  make  payments,  she  is  not  necessarily  his 
agent  to  make  admissions  of  an  antecedent  contract ;  and  therefore,  if  the  admissibility 
of  this  statement  be  rested  on  the  ground  of  its  being  evidence  of  an  antecedent  lease, 
it  must  fail.  Then  although,  when  coupled  with  her  subsequent  possession,  it  might 
be  evidence  to  shew  a  contract  for  taking  the  shop  in  futuro,  the  admission  at  the  trial 
does  not  make  her  an  agent  to  take  a  lease  for  the  benefit  of  her  husband ;  and  on 
that  ground  also  the  evidence  was  inadmissible.  The  admission  does  not  go  far 
enough  to  let  in  the  evidence,  either  on  the  one  ground  or  the  other. 

Alderson,  B.  This  was  not  an  admission  accompanying  an  act  done,  nor  an  act 
which  itself  the  wife  was  authorized  to  do.  A  wife  cannot  bind  her  husband  by 
admissions,  unless  they  fall  within  the  scope  of  the  authority  which  she  may  reason- 
ably be  presumed  to  have  derived  from  him  ;  and  where  she  is  carrying  on  such  a  trade 
as  this,  if  It  be  necessary  for  that  purpose  that  .she  should  have  such  a  power,  she  may 
be  his  agent  to  make  admis-[205]-sions  with  respect  to  matteis  connected  with  the 
trade.     But  here  every  thing  was  consistent  with  the  fact  of  the  husband's  having 
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originally  hirod  the  shop  on  what  terms  he  pleased,  and  it  could  not  be  necessary  fur 
the  pui'pose  of  carrying  on  the  business  of  the  shop,  that  she  should  make  admissions 
of  an  antecedent  contract  for  the  hire  of  the  shop,  or  that  she  should  make  a  new 
contract  for  the  occupation  of  it  for  the  future.  The  statement  in  question,  there- 
fore, was  not  of  such  a  nature  as  she  was  authorized  to  make,  and  as  it  was  the  only 
evidence  of  the  tenancy,  there  must  be  a  new  trial. 

GURNEY,  B.,  and  Rolfe,  B.,  concurred. 

Kule  absolute. 


MiCHELL  V.  Williams.  Exch.  of  Pleas.  Feb.  8  &  'J,  1843. — Case  for  a  malicious 
prosecution.  The  plaiTitiff',  having  become  tenant  to  the  defendant,  who  resided 
in  Wiltshire,  of  a  house  and  lands  in  Carmarthenshire,  together  with  the  exclusive 
right  of  sporting  over  certain  lands  adjacent,  belonging  to  the  defendant,  fished 
one  of  the  ponds  by  cutting  down  the  dam,  and  but  few  fish  having  been  caught, 
one  1).,  who  was  the  defendant's  local  agent,  suggested  to  the  plaintili'  that  he 
might  fish  a  certain  pond  on  the  estate  by  cutting  down  the  bank  and  placing 
a  net  to  catch  the  fish  ;  which  the  plaintiff  accordingly  afterwaixls  did  during  the 
tenancy,  and  a  few  fish  were  taken.  Disputes  having  afterwards  arisen  between 
the  plaintifl' and  the  defendant,  D.  laid  an  information  before  magistrates  against 
the  plaintitt'  for  unlawfully  and  maliciouslj'  breaking  down  the  dam  and  destroying 
the  fish,  under  7  &  8  Geo.  4,  c.  30,  s.  1.5,  and  D.  having  been  examined,  the 
magistr-ates  required  the  plaintifl'  to  find  bail  to  appear  to  an  indictment  for  that 
offence  at  the  next  assizes,  where  a  bill  was  preferred  but  ignored.  The  defendant 
was  not  present  at  the  hearing  of  the  information,  nor  was  there  any  evidence 
to  shew  that  he  knew  that  D.  had  given  the  plaintiff  permission.  At  the  trial, 
the  Judge  asked  the  jury  whether  in  their  opinion  D.  had  given  permission,  and 
they  found  that  he  had  ;  they  also  found  that  D.  acted  under  the  defendant's 
authority  in  instituting  the  proceedings  ;  and  the  learned  Judge  having  expressed 
his  opinion  that  there  was  an  absence  of  reasonable  and  probable  cause  : — Held, 
that  he  was  correct  in  so  deciding,  and  that,  independently  of  the  j)ermission 
given  by  D.,  there  was  no  reasonable  or  probable  cause  for  instituting  the 
proceedings. 

[S.  C.  12  L.J.  Ex.  193.] 

Case,  for  maliciously  and  without  probable  cause  charging  the  plaintiff"  with  unlaw- 
fully and  maliciously  breaking  down  the  dam  of  a  fish  pond  of  the  defendant,  with 
intent  to  take  the  fish  therein.     Plea,  not  guilty. 

At  the  trial  before  Wightman,  J.,  at  the  last  Bristol  a.ssizes,  it  appeared  that 
the  plaintiff'  became,  in  June  1841,  [206]  the  yearly  tenant  to  the  defendant,  a  clergy- 
man residing  at  Marlborough,  of  a  house  and  lands  in  Carmarthenshire,  together 
with  the  exclusive  right  of  sporting  over  certain  lands  adjacent  to  the  house,  belonging 
to  the  defendant.  A  person  named  Durance,  resident  in  the  neighbourhood,  was  the 
defend.uit's  local  agent  for  the  management  of  his  lands;  and  in  the  summer  of  1841 
the  defendant,  in  the  presence  and  with  the  assistance  of  Durance,  fished  a  pond  near 
the  house  by  cutting  down  the  bank,  which  was  stated  by  some  of  the  plaintiff''s 
witnesses  to  be  the  usual  mode  of  fishing  a  muddy  pool.  Few  fish  having  been  caught. 
Durance  .said,  if  the  plaintiff'  would  go  to  a  pond  on  the  defendant's  lands,  at  a  spot 
called  Mount  Pleasant,  he  would  have  some  good  sport  there,  for  he  had  put  some 
fish  in  it  about  two  years  before,  and  unless  he  got  them  soon,  the  cranes  would 
take  them.  Shortly  afterwards.  Durance  asked  the  plaintitt"s  gamekeeper  why  his 
master  did  not  fish  the  pond,  and  pointed  out  to  him  how  it  should  be  done,  by  cutting 
the  bank  and  putting  a  net  to  catch  the  fish.  On  the  afternoon  of  the  25th  of  April, 
1842,  the  plaintiff'  cut  the  dam  of  this  pond,  and  carried  away  from  it  fish  which 
weighed  about  two  pounds.  On  the  9th  of  June  following,  (disputes  having  in  the 
interval  arisen  between  the  plaintiff  and  the  defendant)  an  information  under  the 
statute  7  &  8  Geo.  4,  c.  30,  s.  15,  for  unlawfully  and  maliciously  breaking  down  and 
destroying  the  dam  of  this  fish  pond,  with  intent  to  take  the  fish,  was  laid  before  the 
magistrates  of  the  district  by  Durance,  as  the  agent  of  the  defendant,  against  the 
plaintiff.      The   hearing  of  the  information  was  postponed  till  the  16th,  when  the 

Ex.  Div.  viii.— 2.5* 
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ttgreonnjiit  under  which  the  phiiiititf  had  taken  the  house  being  produced,  and  Durance 
haviuf,'  been  examined,  the  magistrates  required  the  plaintirt'  to  find  bail  to  answer 
the  charge  at  the  ensuing  assizes ;  although  it  was  contended  on  the  part  of  the 
plaintiir  that  under  liis  right  of  sporting  he  was  entitled  to  do  the  act  com-[207]- 
plained  of,  and  at  all  events  was  juslilicd  by  the  alleged  permission  given  by  Durance. 
What  Dm-ance  stated  before  the  magistrates  was  not  {)roved  on  the  trial  of  this  cause. 
In  a  ieltcr  wiitten  in  January,  1841',  by  the  defendant  to  the  plaintiff,  he  referred  to 
Durance  as  his  agent,  and  stated  that  he  had  authorized  him  to  instruct  his  attorney 
to  adopt  legal  steps  for  any  injuries  done  by  the  plaintiff  to  the  property  ;  but  no 
further  communication  was  shewn  to  have  been  made  to  the  plaintiff  until  after  the 
information  had  been  laid.  On  the  15th  of  June,  the  defendant  arrived  in  the 
neighbourhood,  but  he  was  not  present  at  the  hearing  of  the  information  on  the  follow- 
ing day.  On  the  21st  of  June,  a  Mr.  Harris  called  on  the  defendant  respecting  the 
termination  of  the  plaintiff's  tenancy,  and  during  the  conference  with  him,  the 
ilcfendant  sent  for  the  act  of  Parliament,  7  &  8  Geo.  4,  e.  30,  and  after  reading 
it,  observed,  "Now  I  have  got  the  fellow,  I  will  make  an  example  of  him."  At 
the  ensuing  assizes,  a  bill  for  the  offence  was  preferred  before  the  grand  jury,  and 
ignored. 

Upon  this  evidence,  the  learned  Judge  left  three  questions  to  the  jury  ;  first, 
whether  Durance  acted  under  the  authority  of  the  defendant  when  he  laid  the  informa- 
tion and  prosecuted  the  proceedings  against  the  plaintiff";  secondly,  whether  Durance 
gave  permission  to  fish  the  pond  in  question,  by  cutting  down  the  bank ;  and  lastly, 
whether  the  defendant,  in  taking  these  proceedings  against  the  plaintift",  was  actuated 
by  evil  feelings  towards  him,  and  not  by  a  bona  fide  and  genuine  belief  that  the 
plaintiff  had  committed  the  offence  imputed  to  him.  The  jury  answered  all  these 
questions  in  the  affirmative;  whereupon  the  learned  Judge  expressed  his  opinion  that 
in  point  of  law  there  was  an  absence  of  reasonable  and  probable  cause,  and  refused  to 
submit  any  further  question  to  the  jury  than  that  of  the  amount  of  damages ;  which 
they  assessed  accordingly  at  £400. 

[208]  In  Michaelmas  Terra,  Crowder  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection  :  against  which 

Erie,  Cockburn,  and  liarstow  now  shewed  cause.  The  three  questions  stated  by 
the  learned  Judge  wei'c  correctly  submitted  to  the  jury  :  and  it  is  clear,  since  the 
decision  in  Fanton  v.  JFilliams  (1  G.  &  D.  504  ;  2  Q.  B.  169),  that  his  Lordship  rightly 
reserved  to  himself  the  decision  of  the  que.stion  of  probable  cause.  It  is  perfectly  clear 
upon  the  evidence,  that  Durance  instituted  this  prosecution  against  the  plaintiff'  with 
the  authority  of  the  defendant ;  and  equally  clear  that  there  existed  no  reasonable  or 
probable  cause  for  the  prosecution  in  the  act  done  by  the  plaintiff".  It  is  said  that  the 
learned  Judge  ought  also  to  have  left  it  to  the  jury  to  say  whether  the  defendant  knew 
of  Durance's  having  given  the  plaintiff"  permission  to  fish  the  pond,  for  that  in  the 
absence  of  such  knowledge  the  defendant  might  have  probable  cause  for  the  proceed- 
ings, though  Durance  could  have  none.  But  the  answer  is,  that  if  for  the  gratification 
of  his  malice  a  man  gives  his  agent  a  plenary  authority  to  institute  a  "prosecution 
against  another,  he  is  equally  responsible  for  all  that  is  done  in  it :  and  if  the  agent 
have  no  cause  for  the  proceeding,  the  principal  is  responsible.  It  is  his  duty  to  inquire 
whether  the  proceeding  be  well  founded  or  not.  If  therefore,  as  agains"t  Durance, 
there  was  an  absence  of  reasonable  and  probable  cause,  that  is  sufficient  as  against 
the  defendant,  by  whose  authority  Durance  acted.  It  does  not  lie  in  his  mouth  to  say 
that  the  facts  were  not  brought  to  his  knowledge.  If  a  man  chooses  to  adopt  the 
wrongful  act  of  another,  he  must  adopt  it  with  all  its  consequences.  [Parke,  B.  If 
you  can  make  out  that  he  authorized  his  servant  to  prosecute  right  or  wrong,  he  may 
be  responsible :  but  you  must  shew  [209]  that  there  was  an  authority  to  prosecute 
per  fas  et  nefas,  otherwise  it  will  be  construed  as  an  authority  only  to  do  what  is 
right.]  But  there  was  also  ample  evidence  to  shew  a  want  of  reasonable  and  probable 
cause,  mdependently  of  Durance's  permission,  in  the  nature  of  the  defendant's  agree- 
ment with  the  plaintiff,  and  the  circumstances  of  the  act  itself.  The  learned  Judge, 
therefore,  was  guilty  of  no  misdirection,  for  he  left  to  the  jury  every  fact  that  was 
material— and  indeed  more  than  were  strictly  necessary— to  raise  the  question  of 
reasonable  and  probable  cause  for  his  decision. 

Crowder  and  Montague  Smith,  in  support  of  the  rule.  The  cutting  down  of  the 
dam  of  the  fish  pond  was  not  a  justifiable  act.     The  agreement  only  authorized  sport- 
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iug  in  the  usual  uiiil  luyitimatc  mode,  but  the  cutting  down  of  the  dam  was  not  tlic 
ordinary  mode  of  sporting ;  and  the  learned  Judge  ought  to  have  left  that  question 
to  the  jury.  [Parke,  B.  Supposing  it  was  an  unsportsmanlike  mode  of  fishing,  and 
thai  the  plaintiti'  had  cut  down  the  dam  out  of  spite  in  consequence  of  the  ([uarrel, 
still  if  he  did  it  by  right,  or  under  a  supposition  of  right,  it  could  not  l)c  within  the 
act,  which  means  the  doing  of  a  wicked  and  uidawful  act,  without  a  colour  of  right.] 
The  st.it.  7  &  S  Geo.  4,  c.  30,  s.  15,  enacts,  that  if  an}'  person  shall  unlawfully  and 
maliciously  break  down  or  otherwise  destroy  the  dani  of  any  fish  pond,  with  intent 
thereby  to  take  or  destroy  any  of  the  fish  in  such  pond,  every  such  offender  shall  bo 
guilty  of  a  misdemeanor,  and  being  convicted,  shall  be  liable  to  the  punishment 
therein  mentioned.  Now  if  this  were  not  the  legitimate  mode  of  sporting,  the 
plaintiff'  would  clearly  have  come  within  that  provision,  unless  the  defendant's  agent 
Durance  had  given  him  permission  to  do  so.  And  if  the  defendant  had  been  induced 
to  believe  that  the  olience  had  been  committed,  and  in  that  belief  instituted  the 
prosecution,  this  action  would  not  be  main-[210]-tainable.  The  learned  Judge 
certainly  left  it  to  the  jury  whether  Duiance  was  the  agent  of  the  defendant  in 
instituting  these  proceedings  against  the  plaintiff,  and  they  found  that  he  was. 
Now  the  question  is,  how  far  the  principal  is  to  be  affected  by  the  act  of  his  agent. 
Is  it  to  be  said  that  a  principal,  who  may  be  in  perfect  ignorance  of  the  wilful 
nature  of  the  act  of  his  agent,  is  liable  in  every  case  for  his  improper  conduct  1 
Clearly  not.  Suppose,  for  instance,  that  a  servant  were  to  come  to  his  master  and 
sa}'  that  his  fellow-servant  had  stolen  a  bottle  of  wine,  and  that  he  had  detected  him 
in  the  act,  and  the  master  were  to  prefer  a  charge  before  a  magistrate,  when  it  vv;is 
proved  that  the  servant  who  had  accused  the  other  of  the  felony  had  given  it  to  him, 
would  the  master  be  liable  to  an  action  iu  such  a  case  1  If  not,  the  present  case  is 
precisely  similar.  [Alderson,  B.  Suppose  there  was  really  no  probable  cause, 
would  it  be  any  answer  to  shew  that  the  prosecution  arose  from  the  defendant  having 
been  misinformed  by  an  agent  ?]  The  defendant's  belief  that  he  had  reasonable  ancl 
probable  cause  would  be  sufficient ;  and  it  has  never  been  held  that  the  master  will 
be  liable,  if  you  fix  the  agent  with  knowledge.  The  master  cannot  be  liable  unless  it 
be  shewn  that  he  knew  it.  In  Musgrove  v.  Nacell  (1  M.  &  W.  5S2),  where  A.,  having 
reasonable  and  probable  cause  for  supposing  that  B.  had  assaulted  him  with  intent 
to  rob  him,  went  for  a  constable,  who  recognised  B.,  and  assured  A.  that  he  was  a 
respectable  man,  but  A.  nevertheless  persisted  in  giving  B.  into  custody,  and  pre- 
ferred a  charge  against  him  before  a  justice,  who  dismissed  it;  it  was  held  that  the 
representation  of  the  constable  would  not  take  away  the  reasonable  and  probable 
cause  afforded  by  the  other  facts  of  the  case.  In  Panton  v.  Jf^illia7ns  (2  Q.  B.  169,  193), 
Tiiidal,  C.  J.,  in  delivering  the  judgment  of  the  court,  obseives  that  "  in  some  cases 
the  reasonableness  and  probability  of  [211]  the  ground  for  prosecution  has  depended, 
not  merely  upon  the  proof  of  certain  facts,  but  upon  the  question  whether  other  facts 
which  furnished  an  answer  to  the  prosecution  wei'c  known  to  the  defendant  at  the 
time  it  was  instituted  ;  again,  in  other  cases  the  question  has  turned  upon  the  inquiry, 
whether  the  facts  stated  to  the  defendant  at  the  time,  and  which  formed  the  ground 
of  the  prosecution,  were  believed  bj'  him  or  not."  [Rolfe,  B.  When  the  plaintifli' has 
proved  the  facts  shewing  a  want  of  probable  cause,  does  it  not  lie  on  the  defendant 
to  shew  his  ignorance  and  want  of  knowledge  1  Parke,  B.  In  Johnstone  v.  Sutton 
(1  T.  E.  545),  in  the  reasons  given  for  the  opinion  expressed  by  Lord  Mansfield  and 
Lord  Loughborough,  it  is  said,  "From  the  want  of  probable  cause,  malice  may  be  and 
most  commonly  is  implied.  The  knowledge  of  the  defendant  is  also  implied.  From 
the  most  express  malice  the  want  of  probable  cause  cannot  be  implied.  A  man  from 
a  malicious  motive  may  take  up  a  prosecution  for  real  guilt,  or  he  niay,  from  circum- 
stances which  he  really  believes,  proceed  upon  apparent  guilt ;  and  in  neither  case 
is  he  liable  to  this  kind  of  action."  The  meaning  of  that  probably  is,  that  want  of 
probable  cause  being  shewn,  it  lies  on  the  defendant  to  shew  that  he  was  misled  or 
acted  in  ignorance.  Then,  was  not  the  learned  Judge  right  in  assuming  the  defen- 
dant's knowledge,  unless  the  contrary  were  shewn  ?]  Where  the  master  acts  for 
himself  in  instituting  the  proceedings,  it  may  be  so ;  but  not  where  he  acts  from  the 
information  of  his  servant,  and  it  is  upon  his  representation  that  he  orders  him  to 
institute  the  prosecution.  [Alderson,  B.  If  you  had  shewn  that  Durance  made  such 
a  statement  before  the  magistrates  as  would  warrant  the  prosecution,  the  defendant 
might  then  perhaps  have  been  excused.]     The  master  might  have  no  means  of  proving 
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it.  It  is  not  iiCffSSHiv  for  the  master  to  prove  that  the  servant  gave  him  the 
information  on  which  [212]  he  acted  :  it  is  the  plaintiff's  duty  to  shew  the  want  of 
|)n)lial)lc  cause,  for  lie  is  to  make  out  his  title  to  maintain  the  action.  [Parke,  B. 
Here  there  was  the  fact  of  the  existence  of  the  tenancy,  with  the  right  of  sporting, 
and  that  this  act  was  done  during  the  continuance  of  it,  which  establishes  the  absence 
of  reasonable  and  probable  cause.  Aklerson,  B.  When  the  existence  of  reasonable 
and  probal)le  cause  had  been  negatived  in  the  first  instance,  the  burthen  lay  upon  the 
defendant  to  shew  that  there  were  facts  which  induced  him  to  suppose  that  he  had 
just  grounds  for  instituting  the  prosecution.]  In  this  case  the  magistrates  had  heard 
Durance's  evidence,  and  thought  the  charge  sustainable,  and  compelled  the  plaintiff 
to  "ive  Ijail  to  answer  the  charge  at  the  assizes  ;  and  it  might  reasonably  be  inferred 
that  there  were  good  grounds  for  instituting  the  prosecution.  [Aldersou,  B.  There 
is  no  reason  for  any  such  inference.  All  that  passed  before  the  magistrates  was 
taken  down  in  writing,  and  might  have  been  proved.]  The  learned  Judge  appeared 
to  think  that  uidess  Durance  had  given  permission,  the  defendant  would  have  had 
reasonable  and  probable  cause,  and  he  left  the  question  as  to  Durance's  permission  to 
the  juiy,  in  order  to  guide  his  judgment  upon  that  question.  But  even  if  Durance 
had  given  permission,  there  was  no  evidence  to  shew  that  the  defendant  knew  it,  but 
the  contrary  was  to  be  inferred  from  the  circumstances.  There  was,  therefore,  prima 
facie  evidence  of  probaljle  cause,  which  the  plaintiff  ought  to  have  shewn  not  to  exist. 

They  also  argued  that  there  was  no  evidence  to  shew  that  Durance  acted  as  the 
defendant's  agent  in  instituting  the  proceedings. 

P,\KKE,  B.     I  am  of  opinion  that  in  this  case  the  rule  ought  to  be  discharged. 

There  were  three  grounds  upon  w-hich  the  rule  to  shew  cause  was  obtained.  The 
first  objection  made  by  Mr.  [213]  Crowder  was,  that  in  this  case  there  was  no 
evidence  to  go  to  the  jury  that  the  prosecution  was  originally  instituted  and  after- 
wards carried  to  a  conclusion  by  the  defendant.  The  Judge  left  to  the  jury  the 
question,  whether  Mr.  Durance  acted,  in  preferring  the  information  against  the 
plaintifi',  under  the  authority  of  the  defendant,  and  afterwards  prosecuted  those  pro- 
ceedings against  him  under  the  defendant's  direction.  Now  the  only  question  on 
that  part  of  the  case  was,  whether  there  was  sufficient  evidence  to  go  to  the  jury  that 
what  was  done  was  done  by  the  authority  of  the  defendant.  And  there  was  a  letter 
given  in  evidence, — which  was  said,  indeed,  not  to  refer  to  those  proceedings,  and 
very  likely  that  may  be  so, — but  I  think  that  what  the  letter  states,  coupled  with 
the  conversation  proved,  is  evidence  to  go  to  the  jury  that  all  the  proceedings  which 
took  place  originated  from  the  defendant's  instigation  ;  in  that  conversation  he  says, 
"  I  have  got  the  fellow,  and  I  will  make  an  example  of  him."  It  was  for  the  jury  to 
say,  upon  such  a  statement,  whether  or  not  these  proceedings  were  commenced  under 
his  authority  and  by  his  direction  ;  and  my  opinion  is  that  they  were. 

Then  the  next  question  is,  whether  the  Judge  was  wrong  in  not  leaving  a  further 
question  to  the  jury,  viz.  whether  the  circumstance  of  Durance  having  given  permis- 
sion to  the  plaintifi'  to  fish  the  pond  was  known  or  not  known  to  the  defendant.  Now 
if  the  case  really  turned  upon  the  propriety  of  leaving  to  the  jury  the  question  of  the 
permission  of  Durance  being  known  to  the  defendant,  I  certainly  should  have 
hesitated  before  I  concluded  that  this  rule  ought  to  be  discharged ;  because  I  think 
that  is  a  point  deserving  of  a  great  deal  of  consideration.  It  may  be,  that  in  the 
absence  of  any  reasonable  or  probable  cause  for  the  prosecution— if  it  be  pro\ed  that 
there  was  no  reasonable,  or  real,  or  probable  cause — that  may  throw  the  burden  of 
proof  on  the  defendant  that  he  believed  there  was.  That  which  was  stated  by 
Lords  Mansfield  and  Lough-[214]-borough,  in  Johnstone  v  Sutton,  may  be  construed 
to  mean  that.  But  in  this  case — even  supposing  an  act  had  been  committed  by  the 
plaintiff  which  was  clearly  «ithin  the  act  of  Parliament— that  is,  supposing  a 
trespass  were  committed  by  a  strangei-,  who  had  no  interest  in  the  land,  by  Ineaking 
down  a  dam  and  draining  a  pond  for  the  purpose  of  taking  the  fish,  and  the 
trespasser  contended  on  the  trial  that  he  had  a  right  to  do  so,  upon  the  ground  that 
one  who  was  the  general  agent  of  the  owner  had  given  him  permission,  and  was 
entitled  so  to  do,  he  would  be  acquitted  on  proof  that  that  person  was  the  general 
agent  of  the  owner,  and  had  given  him  permission  to  commit  the  act.  But  I  am 
disposed  to  think,  that  in  an  action  for  maliciously  instituting  such  a  prosecution, 
it  would  be  incumbent  upon  the  plaintiff'  to  go  further,  and  fo  shew  that  the  fact 
was  known  to  the  defendant— the  prosecutor— that  such  permission  had  been  given. 
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But  it  is  uimet'essaiy  to  give  an  opinion  on  that  part  of  the  case,  beeatise,  rejecting 
altogether  that  question,  whether  ])urance  gave  the  phiintifl"  permission  or  not,  and 
looking  at  the  other  facts  in  the  case,  and  supposing  the  learned  Judge  to  have 
unnecessarily  left  to  the  jury  the  question  whether  Durance  in  fact  gave  permission 
to  the  plaintiff  or  not,  I  think,  upon  the  other  facts  in  the  case  which  arc  admitted, 
and  with  regard  to  which  there  was  no  question  to  go  to  the  juty,  that  the  Judge 
was  right  in  saying  that  in  this  case  there  was  no  reasonable  or  just  ground  for 
instituting  the  proceedings,  and  that  it  was  a  malicious  prosecution.  What  are  the 
facts  of  this  case^  It  appears  that  this  breaking  down  of  the  dam  of  the  pond  took 
place  in  the  month  of  April,  at  which  time  the  plaintiff  was  tenant  to  the  defen- 
dant of  a  small  house  and  land,  as  part  of  a  tenement  which  he  hehl  for  a  year,  which 
would  not  expire  until  the  month  of  June,  1842  ;  and  under  the  agreement  by  which 
he  was  tenant  of  the  pioperty,  he  had  a  right  to  sport  over  the  whole  of  the 
property  ;  and  a  right  to  sport  certainly  includes  a  [215]  right  to  fish.  It  appears 
that  during  the  time  he  occupied  un<ler  this  demise,  he  cut  down  a  portion  of  the 
dam,  and  let  out  the  water  for  the  purpose  of  taking  the  ti.sh  within  it.  Those  are 
facts  which  are  admitted  in  the  cause.  It  is  said  this  is  an  unusual  mode  of  fishing, 
and  that  that  was  a  question  which  ought  to  have  been  left  to  the  jur\'.  The  evidence 
is  rather  that  this  was  a  usual  mode  of  fishing  the  pond,  and  no  dispute  appears  to 
have  ari.sen  upon  that;  but  taking  it  for  granted  that  that  question  ought  to  have 
been  left  to  the  jury,  and  supposing  this  to  have  been  an  unusual  mode,  and  not  the 
mode  in  which  sportsmen  generally  exercise  their  right  of  sporting,  and  supposing  the 
plaintiff'  to  have  done  this  under  the  influence  of  malicious  feelings  to  the  defendant, 
from  having  had  a  quarrel  with  him,  and  received  notice  to  quit:  supposing  that 
something  would  not  have  been  done  which  has  been  done,  unless  the  plaintiff  had 
been  incited  to  do  it  by  feelings  of  hostility  to  the  defendant ;  granting  all  thi.s  to  be 
so,  is  it  possible  for  any  man  to  say  that  the  act  of  cutting  this  dam,  to  get  the  fish 
out  of  the  pond,  can  come  under  the  meaning  of  the  act  of  Parliament,  which  is 
directed  against  those  who  from  malicious  feelings  destroy  the  property  of  others,  and 
which  makes  it  a  transpoitable  offence  if  any  person  breaks  or  cuts  down  the  dam  of 
a  pond  for  the  purpose  of  talring  the  fish  therein  ?  I  do  not  think  there  was  any 
offence  in  point  of  fact  against  the  act  of  Parliament,  and  it  seems  to  me  that  the 
learned  Judge  was  right  in  looking  at  the  case  in  the  way  he  did  ;  and  even  supposing 
this  question,  whether  this  act  was  committed  by  the  plaintiff  under  the  authority  of 
Durance,  to  have  been  answered  in  the  negative,  I  think  he  was  still  right  in  directing 
the  jury  that  there  was  no  reasonable  or  probable  cause  for  the  in.stitution  of  this 
prosecution. 

It  is  said  this  must  have  been  done  by  the  defendant  under  a  mistake  of  the  law, 
because  the  magistrates  before  whom  the  case  was  investigated  expressed  them-[216]- 
selves  to  be  of  the  same  opinion.  I  think  there  was  an  excuse  for  the  magistrates, 
who  acted  from  ignorance,  but  there  was  none  for  the  defendant,  who  did  not  act 
from  ignorance,  but  from  impioper  motives.  It  is  said,  however,  by  Mr.  Crowder, 
that  he  might  have  been  ignorant  bona  tide,  and  might  have  believed  he  was  carr3'ing 
into  effect  the  intentions  of  the  act  of  Parliament,  even  supposing  he  acted  under 
feelings  of  spite  and  malice  towards  the  plaintiff"  in  instituting  the  prosecution. 
I  think  that  comes  within  the  third  question  left  to  the  jury  by  the  learned  Judge, 
who  asked  them  whether  the  defendant,  in  instituting  proceedings  against  the  plaintiff, 
acted  from  malicious  feelings  :  and  upon  that  the  juiy  found  that  it  was  their  general 
belief  that  the  defendant  did  act  from  malicious  feelings.  Therefore,  although  the 
magistrates  have  chosen  to  permit  the  plaintiff'  to  be  proceeded  against  for  this  trans- 
portable misdemeanor,  yet  the  defendant  was  proved  upon  the  evidence,  to  the 
satisfaction  of  the  jur}',  not  to  have  acted  under  a  mistake  as  to  the  meaning  of 
the  act  of  Parliament,  but  with  a  belief  that  no  off'enco  was  committed  at  all,  and 
he  cannot  be  excused  from  the  consequences  to  which  he  has  subjected  himself  by 
following  the  course  he  adopted.  It  seems  to  me,  therefore,  with  regard  to  the 
two  grounds  of  objection  taken  to  the  course  taken  by  the  leai'ned  Judge,  that 
neither  of  them  can  be  sustained.  Upon  the  whole,  I  think  the  verdict  should  not 
be  disturbed. 

Alderson,  B.  I  am  of  the  same  opinion.  In  the  first  place,  it  appears  to  me 
that  there  was  abundant  evidence  to  shew  that  the  defendant  instituted  these 
proceedings  through  the  medium  of  Durance.     With  respect  to  the  second  point,  as 
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to  there  being  no  reasonable  or  probable  cause,  I  think  the  true  way  of  viewing  a  case 
is  this: — that  the  .hidge  has  a  right  to  act  upon  all  the  uncontradicted  facts  of  the 
case,  and  that  it  is  not  necessary  specifically  to  leave  every  fact  to  the  jury, — to  ask 
them,  for  [217]  instance,  "Do  you  believe  this?"  "Do  you  believe  that?"  "Do  you 
think  that  was  so  and  so?"  It  is  only  where  some  doubt  is  attempted  to  be  thrown 
upon  the  credibility  of  the  witnesses,  or  where  some  contradiction  occurs,  or  some 
inference  is  attempted  to  be  drawn  from  some  former  fact  not  distinctly  sworn  to, 
that  the  Judge  is  called  upon  to  submit  any  question  to  the  jury  :  but  that  is  not  the 
CJisc  here,  for  there  was  no  reasonable  gi'ound  whatever  for  disputing  tiiat  the  pond 
was  fished  in  the  ordinary  way,  and  there  was  no  pretence  for  saying  that  any  act 
was  committed  in  violation  of  the  act  of  Parliament.  I  do  not  in  the  least  rely  upon 
Durance  having  given  permission,  because  I  am  disposed  to  think  that  if  his  giving 
permission  to  the  plaintiflf  was  considered  a  material  fact,  it  ought  to  have  been  shewn 
also  to  have  been  within  the  knowledge  of  the  defendant,  and  there  really  was  no 
evidence  upon  that  subject ;  and  therefore,  if  I  had  to  form  my  judgment  of  reason- 
able and  probal)le  cause,  I  should  lay  the  fact  of  Durance  having  given  permission  out 
of  the  case,  and  I  should  still  say  that  there  was  none. 

GuKNEY,  B.,  concurred. 

Koi.FE,  B.  I  am  of  the  same  opinion.  The  only  point  of  importance  in  the 
argument  is  that  upon  the  subject  of  probable  cause  ;  but  I  concur  with  my  brothers 
in  thinking,  that,  quite  independently  of  the  circumstance  of  Durance's  consent  or 
non-consent,  there  was  a  total  absence  of  reasonable  and  probable  cause.  It  seems  to 
me  that  in  taking  the  fish  out  of  the  pond,  the  plaintiff  did  only  that  which  he  had  a 
right  to  do,  and  consequently  there  was  neither  real  nor  probable  cause.  It  was  put 
in  this  way — did  the  defendant,  at  the  time  he  instituted  the  prosecution,  fairly 
believe  that  the  plaintiff  had  violated  the  law  ?  And  the  jury  found  that  the  defen- 
dant acted  from  malicious  motives,  and  not  from  such  a  belief.  That  [218]  appears 
to  be  perfectly  right,  whether  Durance  gave  his  consent  or  not ;  and  the  fact,  there- 
fore, of  not  putting  to  the  jury  the  question  with  regard  to  the  defendant's  knowledge 
of  the  permission  of  Durance,  appears  to  me  to  be  totally  immaterial. 

Rule  discharged. 


Lanyon  v.  Davey  and  Six  Others.  Exch.  of  Pleas.  Feb.  8,  1843. — The  plaintiff 
A.,  the  purser  of  a  mine,  in  order  to  carry  it  on,  raised  money  by  the  deposit  of 
a  promissory  note,  made  in  his  favour  by  seven  of  the  shareholders,  and  which 
two  other  shareholders  had  refused  to  sign,  and  applied  the  money  so  raised  in 
paying  the  workmen.  At  a  subsequent  meeting  of  the  shareholders  and  creditors, 
an  assignment  of  the  mine,  in  order  to  sell  it,  and  pay  the  debts,  was  resolved 
upon,  and  A.  then  claimed  to  be  admitted  as  a  creditor  "for  money  which  he 
had  raised  on  note  of  hand  to  pay  the  workmen."  A  deed  of  assignment  was 
accordingly  executed,  which  all  the  adventurers  were  parties  of  the  first  part,  and 
the  several  persons  whose  names  were  thereunto  subscribed,  "  as  creditors  of  the 
several  other  persons  thereinbefore  described  of  the  first  part  as  adventurers,  for 
supplies  to  and  debts  incurred  by  them  for  or  in  respect  of  the  same  mine,  to 
the  amounts  set  opposite  their  respective  names,"  of  the  second  part.  This  deed, 
after  reciting  that  the  shareholders  had  in  the  prosecution  of  the  mine  incurred 
debts  thereon  with  the  persons  parties  thereto  of  the  second  part,  contained  a 
conveyance  in  trust  for  those  creditors,  and  a  provision  that  no  action  should 
be  brought  by  any  of  the  persons  parties  thereto  of  the  second  part,  against  all, 
any,  or  either  of  the  persons  parties  thereto  of  the  first  part,  for  the  recovery 
of  any  debts  due  or  owing  upon  the  said  mine,  or  in  anywise  relative  thereto  ; 
and  if  any  such  action  was  brought,  the  deed  might  be  pleaded  as  a  release. 
A.  e.xecuted  the  deed,  the  amount  of  the  note  and  interest  thereon  being  placed 
against  his  name.  To  an  action  brought  by  A.  upon  the  note  against  the  seven 
persons  who  signed  it,  they  pleaded  the  deed  as  a  release,  averring  that  A.  signed 
it  as  a  creditor  of  the  parties  thereto  of  the  first  part,  in  respect  of  the  causes  of 
action  in  the  declaration  mentioned,  which  allegation  was  traversed  by  the  replica- 
tion : — Held,  that  A.  must  be  held  to  have  signed  the  deed  in  respect  of  his  claim 
for  the  advance  of  the  money  raised  upon  the  note,  and  applied  for  the  use  of 
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the  mine,  ;uid  not  in  respect  of  his  claim  upon  the  note  itself,  which  therefore 
was  not  released,  and  that  consequently  the  plea  was  not  proved. 

[S.  C.  12  L.  J.  Ex.  200.] 

Assumpsit  against  the  defendants,  as  the  makers  of  a  promissory  note  for  £600, 
payalile  to  the  plaintitt';  with  account  on  an  account  stated.  The  defendant  Davey, 
and  three  other  defendants,  pleaded,  as  to  the  second  count,  nou  assumpsei'uiit ;  and, 
as  to  the  wiiole  declaration,  that  by  an  indcntui'c,  dated  17th  August,  18.35,  and  after 
the  saiil  promissory  note  l)ecame  due  and  payable,  and  made  between  the  defendants, 
one  Ann  JuliH'e,and  the  several  other  persons  whose  names  were  thereunto  subscribed  as 
adventurers  or  shareholders  in  certain  tin  and  copper  mines,  called  "The  Kelistian 
Mines,"  of  the  first  part;  certain  parties  who  were  actually  named,  and  the  several 
[219]  other  persons  whose  names  or  styles  of  firms  were  thereunto  subscribed,  as 
creditors  of  the  several  other  persons  thereinbefore  described  of  the  first  part  as 
adventurers  and  shareholders  in  the  said  mines  or  adventures,  for  supplies  to  and  debts 
incurred  by  them  for  and  in  respect  of  the  same  mines,  to  the  amount  set  opposite  to 
the  respective  names  of  the  said  creditors  thereunder  written,  of  the  second  part ;  and 
certain  trustees  of  the  third  part  [profei't] ;  after  reciting  that  the  parties  thereto  of 
the  first  part  were  interested  as  shareholders  in  the  said  mines,  and  that  they  had  in 
the  prosecution  of  such  mines  or  adventures  incurred  or  contracted  debts  therein  to 
and  with  the  said  sevei'al  persons  parties  thereto  of  the  second  part,  and  which  were  then 
unsatisfied  and  unpaid,  and  that  it  had  been  resolved,  at  a  meeting  of  the  parties  held 
on  the  12th  daj'  of  August,  1 8.35,  for  the  purpose  of  determining  the  course  to  be  adopted 
for  satisfying  and  paying  off  the  said  several  debts,  that  the  said  several  mines  and 
other  property  belonging  to  them  should  be  conveyed  to  the  said  trustees;  the  parties 
thereto  of  the  first  pait  conveyed  the  said  mines  and  property,  pursuant  to  that 
resolution,  upon  trusts  for  sale,  and  after  payment  of  the  expenses,  to  pay  and  apply 
the  residue  of  the  monies  in  or  towards  payment  or  satisfaction  of  the  said  several 
debts  and  demands  owing  by  the  said  several  persons  parties  thereto  of  the  first 
part,  unto  the  said  several  persons  parties  thereto  of  the  second  part,  or  their  executors, 
administrators,  or  assigns,  rateably  and  in  proportion  to  the  amount  of  the  debts 
owing  to  them  respectively  as  aforesaid,  without  any  priority,  and  to  the  entire 
exclusion  of  such  of  the  persons  parties  thereto  of  the  first  part,  as  might  happen  to 
be  creditors  in  the  said  mines  or  adventures,  until  each  of  the  same  creditors,  not 
being  adventurers,  should  have  received  the  full  amount  of  bis  respective  delit :  and 
that  until  such  sale  or  sales,  and  distribution  of  the  proceeds  as  aforesaid,  should  have 
been  respectively  made,  no  action  or  suit  should  be  had,  brought,  [220]  or  further 
prosecuted  by  any  or  either  of  the  several  persons  parties  thereto  of  the  second  part, 
against  all,  any,  or  either  of  the  several  parties  thereto  of  the  first  part,  for  the 
recovery  of  any  debt  or  debts  due  and  owing  upon  the  said  mines  and  premises  as 
aforesaid,  or  anywise  relative  thereto,  and  that  in  ease  any  such  action  or  suit  should 
be  had,  brought,  or  further  prosecuted,  then  the  debt  or  debts  thereby  sought  to  be 
recovered  contrary  to  the  provision  last  aforesaid,  should  thereupon  be  forfeited  and 
void,  and  those  presents  in  that  case  should  operate  as  a  final  release  of  every  such 
debt  or  debts  sought  to  be  recovered  by  such  action  or  suit,  and  should  and  might 
be  pleaded  and  pleadable  in  bar  thereto,  and  to  the  recovery  thereof  as  aforesaid. 
The  plea  then  averred,  that  the  name  of  the  plaintiflF  was  subscribed  to  the  said 
indenture  as  a  creditor  of  the  said  several  persons  parties  to  the  said  indenture  of  the 
first  part,  as  adventurers  or  shareholders  in  the  said  mines  or  adventures,  for  and 
in  respect  of  the  causes  of  action  in  the  declaration  mentioned,  the  same  causes  of 
action  having  accrued  to  the  plaintiff",  and  the  said  promises  in  the  declaration 
mentioned  having  been  made  to  him,  in  respect  of  debts  which  were  at  the  time  of 
making  the  said  indenture  debts  incurred  by  the  said  several  parties  thereto  of  the 
first  part  with  and  to  the  plaintifl'  in  respect  of  the  said  mines  ;  that  the  amount  of 
the  said  causes  of  action  and  debts  was,  at  the  time  of  making  the  indenture,  thereon 
written,  and  set  opposite  to  the  name  of  the  plaintiff  so  subsci-ibed  thereto  as  afoi'e- 
said  ;  and  thereupon  the  plaintift"  made  and  executed  the  said  indenture,  and  sealed 
the  same  with  his  seal  as  a  party  thereto  of  the  second  part,  to  wit,  as  such  ci-editorof 
the  said  persons  parties  thereto  of  the  first  part,  for  and  in  respect  of  the  said  causes 
of  action  in  the  declaration  mentioned  ;  that  although  the  said  mines  and  property 
had  been  sold,  a  certain  sum  out  of  the  proceeds  remained  still  to  lie  distributed  by 
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tlic  Inislecs  :  wherefore  the  defentlaiits  s.iid  [221]  that  the  plaintiff,  by  the  same 
iiiflentiiie  and  i)ieniises,  released  and  discharged  the  defendants  from  the  said  causes 
of  action  in  the  declaration  mentioned.     Verification. 

The  plaintiff,  after  craving  oyer  of  and  setting  out  the  deed,  by  which  it  appeared 
that  a  sum  of  £714  was  set  opposite  his  name,  replied,  that  his  the  plaintiff's  name 
was  not  subscribed  to  the  said  indenture,  nor  was  the  same  indentuie  executed  by 
him,  as  a  creditor  of  the  said  several  persons  parties  thereto  of  the  first  part,  for  or  in 
respect  of  the  said  causes  of  action  in  the  declaration  mentioned,  nor  did  the  said 
causes  of  action  accrue  to  the  plaintiff  for  or  in  respect  of  the  debts  incurred  by  the 
suid  several  persons  parties  thereto  of  the  first  part,  in  respect  of  the  said  monies  in 
the  said  indenture  mentioned,  modo  et  forma  :  on  which  plea  issue  was  joined. 

At  the  trial  before  Cresswell,  J.,  at  the  last  Coinvvall  assizes,  it  appeared  that  the 
plaintiff  was  the  purser  and  manager  of  (but  not  a  shareholder  in)  the  Kelistian 
Mines,  in  which  the  defendants  held  shares.  Debts  to  a  large  amount  having  been 
incurred  by  the  adventurers,  and  the  funds  for  carrying  on  the  mines  failing,  it 
became  a  (juestion  whether  the  working  of  the  mines  was  to  be  altogether  stopped, 
or  whether  means  could  be  devised  for  raising  a  sum  of  money  to  continue  them  in 
work,  with  a  view  to  the  sale  of  them  as  mines.  Accordingly,  a  meeting  was  held  on 
the  5th  of  February,  1835,  for  the  purpose  of  considering  this  question,  at  which  the 
defendants  were  present.  At  that  meeting  a  Mr.  Nicholls,  the  accountant  to  the 
mines,  suggested  that  the  shareholders  should  give  a  promissory  note  for  .£600  and 
intci-cst.  payable  to  the  plaintiff  or  order,  upon  the  indorsement  of  which  by  the 
plaintiff  Messrs.  Tweedy,  bankers  at  Truro,  would  advance  the  amount.  In  accord- 
ance with  this  suggestion  the  promissory  note  in  question  was  drawn  and  signed  by 
the  defendants,  but  by  mistake  it  was  not  made  payable  to  order.  Two  others  of  the 
[222]  shareholdeis  who  were  present,  Molyneux  and  Juliffe,  declined  to  sign  it,  the 
former  saying  that  he  had  paid  enough,  and  would  incur  no  furthei-  responsibility. 
The  plaintiff  took  the  note  to  Messrs.  Tweedy,  deposited  it  with  them,  and  obtained 
the  money,  which  was  applied  to  the  payment  of  the  workmen  in  the  mines. 

On  the  12th  of  August,  1835,  a  meeting  of  the  shareholders  and  creditors  was 
held,  at  which  the  execution  of  the  deed  in  question  was  determined  on.  The  plaintiff 
claimed  to  come  in  as  a  creditor  in  respect  of  the  monies  he  had  raised  on  the  note 
for  £600,  and  another  note  for  £80  and  interest,  which  had  been  subsequently  cashed 
by  Messrs.  Tweedy  under  similar  circumstances,  and  the  proceeds  applied  in  the  same 
manner ;  amounting  in  the  whole,  as  he  alleged,  to  £700.  Some  objection  was  made 
to  this  claim,  on  the  ground  that  this  was  not  a  debt  due  from  the  whole  body  of  the 
adventurers,  but  only  from  those  who  had  signed  the  notes  ;  this  objection,  however, 
was  ultimately  waived,  it  being  at  the  same  time  admitted  ou  both  sides  that  the 
plaintiff  olitained  an  advantage  by  coming  in  against  all  the  adventurers. 

The  £714  set  opposite  to  the  plaintiff's  name  was  the  actual  amount  of  piinciple 
and  interest  due  upon  the  two  promissory  notes  at  the  date  of  the  deed.  The  trustees 
hafl  ])aid  several  dividends  upon  it  to  the  plaintiff,  whereby  the  amount  lemaining 
due  was  reduced,  on  the  31st  December,  1839,  to  £400,  and  to  recover  that  sum^, 
with  interest,  the  present  action  was  brought.  The  learned  Judge  thought  that,  upon 
this  evidence,  the  plea  was  proved  in  substance,  and  directed  a  verdict  for  the  defen- 
dant, giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for  him  for  the  amount 
claimed. 

Mrle  having  obtained  a  rule  nisi  accordingly. 

Crowder  and  Montague  Smith  now  shewed  cause.  The  plaintiff,  by  his  execu- 
tion of  the  deed  as  one  of  the  parties  [223]  of  the  second  part,  acknowledged 
himself  to  be  a  creditor,  to  the  amount  set  opposite  his  name,  of  the  whole  body  of 
adventurers,  and  estopped  himself  from  saying  the  contrary.  Not  only  did  he  execute 
the  deed,  but  he  took  the  benefit  of  the  dividend  payable  under  it.  'it  is  said  on  the 
other  side,  that  this  is  not  a  debt  due  from  the  adventurers  of  the  mine,  but  from 
seven  peisons  on  a  promissory  note.  But  the  note  was  given  expressly  to  raise  money 
for  the  use  of  the  mines,  and  the  money  was  accordingly  raised,  and  so  applied.  The 
planititi  had  no  other  claim  upon  the  mines  than  that  which  arose  out  of  the  tians- 
actioii  of  the  note.  [Alderson  B.  This  is  the  state  of  facts  :  the  plaintiff  pledges  his 
own  credit  to  the  bankers,  and  lends  money  to  the  adventurers.  There  were,  there- 
fore, two  debts ;  one  from  the  adventurers,  for  the  money  so  obtained  and  lent,  the 
other  from  these  defendants,  upon  the  note.     The  fallacy  is  in  treating  the  plaintiff 
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as  if  this  note  were  his  claim  upon  the  adventurers.]  The  ])ni'sci'  of  a  niiiio  (cannot 
borrow  money  from  a  banker,  and  Hx  the  adventurers  with  lialiiiity  for  the  loan, 
without  their  express  authority.  Huwtat/nc  v.  Bmirne  (7  M.  &  W.  595).  Hero  two 
of  them  expressly  refused  to  incur  liability  :  the  other  adventurers,  therefore,  were 
not  bound  for  that  debt ;  consequently  there  was  no  original  debt  from  all  the 
adventurers,  and  the  plaintiff's  only  claim  was  upon  the  note,  in  i-e.spect  of  which  he 
was  ])ermitted  to  come  in  undei'  the  deed  against  all  the  adventurers.  The  only  debt 
is  that  on  the  note.  [Parke,  B.  There  is  the  fallacy  :  there  is  also  the  debt  foi-  the 
money  borrowed  by  the  plaintiff  on  his  own  credit  from  Messi's.  Tweedy,  and  advanced 
by  him  to  the  mine.  Kolfe,  B.  Even  if  he  came  in  as  a  creditor  under  the  deed,  not 
being  entitled,  that  will  not  make  this  the  debt  of  the  adventurers.]  Can  it  be  said 
that  it  was  not  a  debt  incurred  in  respect  of  the  mines,  within  the  meaning  of  the 
deed  ?  [224]  Alderson,  B.  Suppose  a  total  strangei'  had  signed  the  note,  to  induce 
the  plaintiff'  to  obtain  money  which  he  should  advance  as  a  loan  to  the  adventurers, 
and  the  plaintiff  obtained  and  advanced  the  money  accordingly,  and  then  signed  the 
deed.  He  signs  it  in  respect  of  the  loan  of  money  which  he  obtained  from  his 
bankers,  and  still  has  an  action  upon  the  note  against  the  makers.  It  only  makes  a 
complication  in  fact,  but  no  difference  in  law,  that  the  paities  signing  the  note  are 
some  of  the  adventurers.]  It  would  be  giving  the  plaintiff  a  most  unfair  advantage, 
that  he  should  be  enabled  to  claim  and  receive  dividends  under  the  deed,  and  should 
also  have  the  personal  security  of  the  defendants.  That  never  could  have  been  the 
intention  of  the  parties.  He  would  not  have  been  permitted  to  come  in  as  a  creditor 
under  the  deed,  but  that  he  took  upon  himself  that  this  note  was  a  debt  only  in  respect 
of  the  mines.  Suppose  all  the  adventurers  had  signed  the  note,  would  not  that  have 
been  a  debt  in  respect  of  the  mines  ?  and  it  was  the  same,  in  the  understanding  of  the 
parties  as  if  they  had  done  so.  [Parke,  B.  The  terms  of  the  deed  only  permit  the 
plaintiff"  to  .sign  as  a  creditor  of  all  the  adventurers ;  in  respect  of  the  advance  of 
money,  he  was  the  creditor  of  all  ;  in  respect  of  this  note,  of  some  of  them  only. 
The  deed  is  only  a  release  in  respect  of  the  funds  provided,  and  the  funds  provided 
are  for  all  the  adventurers.]  But  he  is  by  the  terms  of  the  deed  bound  not  to 
sue  them  or  any  of  them.  Parke  B.,  that  is  only  in  respect  of  the  debts  barred, 
which  are  the  debts  of  all.  The  deed  releases  the  original  debt,  for  money 
advanced ;  but  whether  it  releases  the  note  or  not,  is  quite  another  cjuestion, 
depending  upon  all  the  circumstances.]  The  words  are  quite  large  enough  to  com- 
prehend the  claims  upon  the  note  ;  they  include  actions  "  against  all,  any,  or  either 
of  the  several  persons  pai'ties  thereto  of  the  third  pai't,  for  the  recovery  of  any  debt 
or  debts  due  or  owing  upon  the  said  mines  and  premises  as  aforesaid,  or  in  any-[225] 
wise  relating  thereto."  The  plaintiff'  was  admitted  to  sign  as  a  creditor  on  the  express 
ground  that  he  would  thereby  have  the  advantage  of  the  liability  of  all  the  adventurers  : 
how  could  that  be  so,  if  all  were  liable  to  him  before  1  The  debt  upon  the  note,  there- 
fore, must  have  been  the  debt  for  which  it  was  intended  he  should  have  a  claim 
against  all  under  the  deed. 

Erie  and  Smirke,  in  support  of  the  rule,  were  stopped  by  the  Court. 

Pakke,  B.  It  appears  to  me  that  the  plea  of  the  defendants  in  this  case  has  not 
been  proved.  If  it  had  been  differently  framed,  it  might  have  been  proved  by  the 
evidence  ;  but  then  the  plaintiff  might  have  replied  so  as  to  answer  it.  The  plea  sets 
forth  a  deed  to  which  the  creditors  of  all  the  adventurers  in  this  mine  were  parties, 
containing  a  provisional  release  to  them  of  the  several  debts  mentioned  in  it  as  being 
due  from  them  all ;  and  it  then  proceeds  to  allege,  that  the  name  of  the  plaintiff'  wa.s 
subscribed  to  that  deed  as  a  creditor  of,  and  in  respect  of  debts  incurred  by,  the  whole 
of  the  adventurers,  and  that  the  deed  was  executed  by  him  as  such  creditor  of  them 
all,  in  respect  of  the  debts  and  causes  of  action  in  the  declaration  mentioned  ;  that  is, 
in  respect  of  a  promissory  note,  which  is  the  note  of  seven  of  the  adventurers 
only.  This  averment  is  traversed  by  the  replication  :  and  upon  the  evidence,  it 
becomes  a  question  partly  of  fact  and  partly  of  law,  whether  the  plaintiff'  did 
execute  the  deed  in  respect  of  the  debt  mentioned  in  the  declaration  Now  upon 
that  point  the  evidence  is  this : — There  is  a  discussion  respecting  the  means  of 
raising  money  for  the  purpose  of  carrying  on  the  mines,  which  ultimately  terminates 
in  the  plaintiff's  going  to  Messrs.  Tweedy,  the  bankers,  and  procuring,  upon  the 
deposit  by  him  of  this  promissory  note,  (it  was  originally  proposed  to  be  upon 
the  indorsement  of    the   note,  but   it   was  not   found    to   have    been    indorsed), — 
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which  is  a  note  [226]  si<,'iic(l  bv  seven  of  the  ad  venturers,  two  otheis  expressly  refus- 
ing to  l)econ)e  i).irties  to  it,— the  sum  of  £600,  which  was  applied  in  paying  the  wages 
of  the  workmen  employed  in  the  mine.  That  was  the  purpose  for  which  the  money 
was  borrowed.  Then,  "at  the  Knal  meeting,  on  the  occasion  of  the  signing  of  the  deed, 
a  ditticulty  arises  with  respect  to  the  plaintitl's  claim,  which  he  asserts,  according  to 
the  evidence,  to  be  "  to  sign  for  monies  borrowed  to  pay  the  workmen,  which  he  had 
raised  on  his  notes  of  hand."  Now  at  that  time  the  plaintiff  had  an  undoubted  claim 
upon  the  note  against  the  seven  persons  who  had  signed  it,  but  against  no  others  :  he 
had  also  a  claim" against  all  the  shareholders  for  the  money  advanced  by  him  for  their 
use,  to  pay  the  vvorkmen,  if  they  all  had,  either  expressly  or  impliedly,  sanctioned 
that  advaiice :  and  his  claim,  at"  this  meeting,  was  evidently  based  upon  the  latter 
right.  It  is  .said,  however,  that  he  executed  the  deed  as  a  creditor  in  respect  of  the 
note :  but  the  whole  frame  of  the  deed  excludes  such  a  supposition,  while  it  is 
altogether  consistent  with  the  idea  that  it  was  executed  in  respect  of  the  money  lent. 
Standing  in  the  condition  I  have  mentioned,  he  must  have  signed  the  deed  for  the 
debt  which  he  would  have  against  all  if  all  authorized  it,  not  for  the  note,  on  which 
he  could  not  possibly  have  any  remedy  except  against  the  parties  who  made  it.  The 
deed  admits  nobody  to  sign  but  those  who  are  creditors  of  all  the  adventurers ;  we 
must  therefore  take  it  that  the  plaintiff  signed  for  the  debt  of  all.  Whether  his 
remedy  on  the  note  fails  in  consequence,  or  is  reserved  to  him,  is  no  question  on  these 
pleadings.  If  the  parties  to  the  note  had  been  strangers,  it  is  clear  there  would  have 
been  no  difficulty  ;  that  they  are  shareholders  only  complicates  the  case  a  little  in  point 
of  fact,  but  makes  no  difference  in  point  of  law.  This  deed,  therefore,  operated  as  a 
release  of  the  original  debt,  but  not  of  the  note :  and  this  rule  must  consequently  be 
made  absolute. 

[227]  Ai.DERSON,  B.  I  am  of  the  same  opinion.  It  is  quite  clear  upon  the  facts, 
that  the  plaintiff  did  not  sign  the  deed  in  respect  of  any  debt  due  from  the  body 
of  adventurers  upon  this  note,  but  in  respect  of  money,  the  produce  of  the  note, 
which  he  had  advanced  to  the  whole  body  of  adventurers,  and  for  which,  as  he  alleged, 
they  were  all  liable ;  and  upon  the  facts  I  think  it  is  very  probable  they  were.  The 
meeting  being  held  to  consider  the  means  of  raising  money  to  carry  on  the  mine,  it 
was  understood  that  the  bankers  would  advance  it  if  the  note  were  given  to  the 
plaintiff',  and  then  it  was  arranged  that  the  money  should  be  so  raised  and  appropri- 
ated ;  and  although  they  did  not  all  agree  to  make  themselves  responsible  upon  the 
note  which  the  plaintiff'  is  to  take  to  the  bankers  for  that  purpose,  yet  they  evidently 
all  assented  to  and  became  liable  in  respect  of  the  loan  to  themselves  of  the  fund 
raised  upon  it,  and  expended  in  the  payment  of  their  workmen  :  and  it  is  in  respect 
of  the  money  so  borrowed  from  the  bankers,  and  so  lent  to  the  shareholders  by  pay- 
ment of  their  servants,  that  the  plaintiff  claimed  and  was  admitted  to  sign  the  deed. 
But  why  should  that  prevent  him  from  claiming  upon  the  note  against  the  persons 
who,  by  signing  it,  had  induced  him  to  take  upon  himself  the  responsibility  of  borrow- 
ing that  money  1  The  release,  therefore,  operates  upon  that  debt  for  money  lent  only, 
and  not  upon  the  debt  due  on  the  note  ;  and  the  consequence  is,  that  the  verdict  upon 
this  issue  ought  to  be  entered  for  the  plaintiff. 

GURNEY,  B.  The  plaintiff  had  no  claim  to  sign  the  deed  except  as  a  creditor  of 
all  the  adventurers,  and  we  must  take  it  that  he  signed  in  the  only  character  in  which 
he  legally  could  sign. 

]{OLFE,  B.  I  am  of  the  same  opinion.  This  note  being  signed  by  some  only  of 
the  adventurers,  the  case  is  exactly  the  same  as  if  it  had  been  signed  by  a  stranger. 

Rule  absolute. 


[228]  TiNDALL  AND  ANOTHER  V.  Bell  AND  ANOTHER.  Exch.  of  Pleas.  Feb.  8, 
IS'fo. — In  an  action  for  running  down  a  ship,  it  appeared  that  the  plaintiff'  had 
been  obliged  in  consequence  of  the  injury  to  employ  a  steam-tug,  the  owners  of 
which  demanded  £150  for  salvage,  and  commenced  a  suit  \n  the  Court  of 
Admiralty  against  the  plaintiff',  who  paid  £20  into  Court ;  the  Court  ultimately 
decreed  £45  to  the  salvors  :— Held,  upon  these  facts,  that  the  plaintiff  was  not 
entitled  to  recover  the  amount  of  the  costs  incurred  by  him  in  that  suit.— Semble, 
that  the  proper  question  for  the  jury  in  such  a  case  is,  whether,  in  respect  to  the 
suit  for  salvage,  the  plaintiff  pursued  the  course  which  a  prudent  and  reasonable 
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man  woukl  do  in  his  own  case  :  and  that  if  tiic  jury  think  ho  did,  the  costs  of  tiie 
suit  may  be  recovered. 

[S.  C.  12  L.  J.  Ex.  160.  Explained,  The  Locaius,  Sw.  168.  Applied,  Roiineherg  v. 
Falkland  I dands  Company,  18(J4,  17  C.  B.  (N.  S.)  13.  Not  followed,  Baxendule  v. 
London,  Chatham,  and  Dover  liailwai/  Compani/,  1874,  L.  E.  10  Ex.  45.  Dictum 
adopted,  Mors-k-Blanch  v.  Il'ilson,  1873,  L.  K.S  C.  P.  227.] 

Case  for  running  down  a  ship  of  the  plaintirts ;  alleging  as  special  damage,  that 
the  plaintiffs  were  thereby  obliged  to  engage  and  accept  a  certain  steara-tng  for  the 
salvage  of  the  said  ship,  and  in  consequence  thereof  were  forced  and  obliged  to  pay, 
and  necessarily  did  pay,  ito  the  owners  of  the  said  steam-tug,  divers  large  sums  of 
money,  amounting  to  &c.,  for  salvage,  and  also  a  certain  other  large  sum  of  money 
amounting  to  &c.  for  certain  costs  and  charges  incident  thereto.     Plea,  not  guilty. 

At  the  trial  before  Wightman,  J.,  at  the  last  Hristol  assizes,  it  appeared  that  one 
of  the  items  in  the  damages  claimed  by  the  plaintiff's  consisted  of  a  sum  of  £124,  part 
of  which  they  had  paid  to  the  owners  of  the  steam-tug  as  costs  in  a  suit  instituted  by 
them  against  the  plaintiffs  for  salvage  in  the  Court  of  Admiralty,  and  the  remainder  of 
which  was  their  own  costs  incurred  in  tlie  defence  of  that  suit.  The  owners  of  the 
steam-tug  had  oi'iginally  demanded  the  sum  of  £150:  the  plaintiffs  offered  them  £20, 
which  they  refused,  and  commenced  a  suit  in  the  Court  of  Admiralty.  The  plaintiff's 
paid  them  £20  into  Court,  that  sum  being  considered  by  their  agent,  who  was  a  person 
conversant  with  such  matters,  to  be  a  sufficient  compensation  :  the  suit  proceeded, 
and  in  the  result  the  salvors  obtained  a  judgment  for  £45  and  costs.  It  was  not 
shewn  that  the  present  defendants  had  any  notice  of  these  proceedings  ;  and  it  was 
insisted  on  their  laehalf,  first,  that  the  employment  of  the  steam-tug  was  not  necessary  ; 
but  secondly,  that  even  if  it  were,  the  plaintiffs  were  not  entitled  to  recover  against 
the  defendants  the  costs  in  the  Admiralty  Court,  which  ought  never  to  have  been 
incurred.  The  learned  Judge  left  it  to  the  jury  to  say  whether  the  assistance  of  the 
steam-tug  was  necessarj',  and  they  [229]  found  that  it  was  :  and  a  verdict  was  taken 
for  the  plaintiffs  for  an  amount  including  the  £45  paid  for  salvaeje  under  the  decree  of 
the  Court  of  Admiralty,  leave  being  reserved  to  the  plaintiffs  to  increase  the  damages 
by  £124,  the  amount  of  the  costs,  if  the  Court  should  be  of  opinion  that  the  plaintiffs 
were  entitled  to  recover  them  also. 

In  Michaelmas  Term,  Bompas,  Serjt.,  obtained  a  rule  accordingly ;  against  which 

Erie  and  Barstow  now  shewed  cause.  The  defendants,  having  had  no  notice  of 
the  proceedings  in  the  Admiralty  Court,  so  as  to  enable  them  to  come  in  and  under- 
take the  defence  of  the  suit,  cannot  be  held  liable  for  the  costs  of  that  litigation. 
This  is  not  the  case  of  a  contract  of  indemnity,  in  which  case  only  a  claim  can  be 
sustained  for  the  costs  of  proceedings  unnecessarily  defended  by  the  plaintiff's  :  Penley 
V.  Watts  (7  M.  *  W.  601).  Here  it  was  at  the  plaintiffs'  risk  that  they  stood  out  for 
a  less  sura  than  that  demanded  by  the  salvors.  In  Short  v.  Kalhnmy  ( 1 1  Ad.  &  E.  28), 
Lord  Denman,  C.  J.,  says  — "  No  person  has  a  I'ight  to  inflame  his  own  account  against 
another,  by  incurring  additional  expense  in  the  unrighteous  resistance  of  an  action 
which  he  cannot  defend."  JFalker  v.  Hatton  (10  M.  &  W.  249)  was  a  much  stronger 
case  than  this  :  there  the  conduct  of  the  defendant  had  been  most  vexatious,  yet  the 
costs  incurred  in  defending  an  action  in  which  the  plaintiff  had  failed,  were  held  out 
to  be  recoverable,  the  contract  of  the  defendant  not  amounting  to  a  contract  of  indemnity. 
This  is  not  a  case  of  contract  at  all,  but  of  tort ;  the  defendants  are  liable  only  for  the 
necessary  or  natural  consequences  of  the  collision  ;  and  how  could  these  costs  be  such  1 
[Parke,  B.  The  parties  are  in  the  same  situation  as  if  the  defendants  had  entered 
into  a  contract  with  the  plaintiffs  not  to  do  the  wrong  complained  of.  That  is  not  a 
contract  of  indem-[230]-nity.]  Certainly  not.  It  must  be  taken  that  £45  was  fairly 
due  to  the  salvors,  and  the  plaintiffs  had  no  right  to  contest  it  and  oft'er  a  smaller  sum  ; 
they  ought  to  have  tendered  a  proper  amount,  or  at  least  to  have  paid  it  into  Court, 
and  had  no  right  to  run  the  risk  and  make  the  experiment  of  cutting  down  the  claim 
of  the  salvors  at  the  defendants'  expense. 

Butt,  contra.  If  the  defendants  had  entered  into  a  contract  not  to  run  down  the 
plaintiffs'  vessels  they  would  have  been  liable  to  these  costs,  as  being  the  necessary 
consequence  of  the  act  complained  of.  This  case  is  distinguishable  from  the  cases  of 
contract  which  have  been  referred  to.  Where  the  defendant  binds  himself  to  do  a 
thing  in  consideration  of  the  plaintiff's  contracting  to  do  another  thing,  the  latter  has 
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no  riftht  to  refuse  to  perform  his  contract,  and  so  to  throw  upon  the  defendant  any 
part  of  the  costs  arisini;  from  his  own  default.  But  here  there  is  no  contract  as  to  the 
salvage  :  and  these  are  costs  necessarily  incident  to  the  suit  for  salvage.  [Parke,  B. 
The  ditlieultv  is,  that  the  plaintifl's  might  have  saved  themselves  from  all  these  costs, 
by  tendering  a  reasonable  sum.]  According  to  the  practice  of  the  Court  of  Admiralty, 
no  tender  out  of  Court  is  available.  [Parke,  B.  But  surely  such  a  tender,  if  made, 
all'ects  the  costs  of  the  suits.  Alderson,  B.  It  is  stated  in  Abbott  on  Shipping,  .511 
(fith  edit ),  that  "  Where  a  well-founded  claim  of  salvage  has  been  enteied  in  the  Court 
of  Admiralty,  the  proper  course  to  be  pursued  by  the  defendant,  in  order  to  save  the 
expen.se  of  further  proceedings,  is  to  tender  in  the  first  stage  of  the  cause,  by  acts  of 
Court,  and  not  per.sonally  and  verbally,  to  the  claimant,  a  specific  sum  for  the  .salvage, 
accompanied  by  an  ofl'er  to  pay  the  costs.  The  Court  will  then  consider  the  sufficiency 
of  the  sum  tendered,  and  if  it  shall  be  thought  sutficient,  will  make  the  party  who 
refuses  the  oH'er  liable,  not  only  for  his  own  costs,  but  also  [231]  the  costs  of  the  other 
side,  if  it  shall  appear  that  the  pi-oceedings  have  been  vexatiously  pursued."]  According 
to  that  authority,  a  tender  can  only  be  made  after  a  suit  has  been  commenced,  and 
before  suit  it  would  have  no  more  etiect  than  a  tender  of  unliquidated  damages,  before 
action,  in  a  Court  of  law.  By  no  effort,  therefore,  could  the  plaintiffs  have  saved  these 
costs,  without  paying  an  exorbitant  demand,  which  the  Court  of  Admiralty  have  held 
not  to  be  sustainable  The  plaintitf's  exercised  the  best  discretion  they  could,  and 
cannot  be  required  to  do  more  than  pursue  the  course  which  a  prudent  man,  acting 
on  his  own  account,  would  have  adopted.  The  result  shews  that  they  ought  not  to 
have  paid  the  £1.50  without  suit ;  and  a  tender  of  the  £45,  which  by  the  judgment 
of  the  Court  is  the  proper  sum,  would  not  have  prevented  the  suit's  proceeding. 
[Parke,  B.  I  am  not  prepared  to  say  that  the  piinciple  you  have  laid  down  is  incorrect, 
that  the  necessary  consequences  of  the  wrong  are  what  a  prudent  man  would  reasonably 
do  to  repair  the  mischief.  It  is  perhaps  like  the  cases  in  insurance  law,  where  the 
question  is  whether  a  prudent  man  would  repair  or  sell  the  ship.  But  you  should 
have  asked  the  learned  Judge  to  leave  it  to  the  jury  whether  the  plaintiffs  had  done 
what  a  reasonable  man  could  be  required  to  do,  in  order  to  settle  the  suit :  that  point 
was  not  left  to  the  jury,  and  if  we  are  to  suppose  that  the  question  is  left  to  the  Court 
as  to  a  jury,  there  is  the  strong  observation  against  you,  that  the  Court  of  Admiralty, 
who  could  form  the  best  judgment  upon  the  matter,  have  said  that  £45  was  the  proper 
sum  to  be  paid,  by  tendering  which,  therefore,  you  might  have  saved  all  these  costs.] 
The  event  alone  ought  not  be  to  looked  at,  to  ascertain  whether  the  course  adopted  was 
that  of  a  prudent  and  reasonable  man.  'I'he  parties  have  to  exercise  their  judgment 
at  the  time,  and  all  that  can  be  required  of  them  is  a  reasonable  decision  under  all  the 
circumstances. 

[232]  Parke,  B.  In  truth  the  question  in  this  case  is  one  rather  of  fact  than  of 
law,  and  I  think  Mr.  Butt  has  presented  to  us  the  true  principle  of  determination  ; 
namely,  that  when  the  mischief  is  done,  the  necessary  consequences  of  it  are,  what  a 
reasonable  man  would  do  under  similar  circumstances,  where  he  had  no  other  judgment 
but  his  own  to  resort  to ;  and  it  may  be  one  of  them  that  he  should  incur  litigation. 
This  question  was  not  left  to  the  jury  ;  the  plaintilis  did  not  require  that  it  should  be 
so  left.  If  it  had,  the  jury  would  protjably  have  found  that  as  the  Court  of  Admiralty, 
which  had  the  means  of  forming  the  best  judgment  upon  the  circumstances,  thought 
£45  the  proper  sum  to  be  paid  to  the  salvors,  the  tender  of  a  less  sum  was  not  the 
course  that  a  reasonable  man  ought  to  have  pursued.  And  taking  the  question  to  be 
reserved  by  consent  for  the  consideration  of  the  Court,  I  cannot  .say  I  am  satisfied 
that  the  plaintiH'sdid  conduct  themselves  as  prudent  men  reasonably  ought  to  do,  in 
tendering  so  small  a  sum  as  £20.  It  is  true  this  is  judging  by  the  event,  liut  we 
have  nothing  else  to  judge  by  upon  the  evidence.  The  case  very  much  resembles  the 
cases  of  repairs,  in  which  it  is  admitted  that  if  the  party  chooses  to  stand  the  conse- 
quences of  an  action  by  the  tradesman  for  the  value  of  the  repairs,  he  cannot  charge 
the  expense  of  that  as  a  consequence  upon  the  party  who  did  the  original  wrong, 
whereby  the  repairs  became  necessary. 

Aldeuson,  B  ,  GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Itule  discharged. 
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[233]  Kington  v.  Kington.  Exch.  of  Pleas.  Feb.  10,  1843.— To  a  count  for 
money  had  and  received,  the  defendant  pleaded,  that  after  the  making  of  the 
promise,  to  wit,  on  &c.,  the  plaintiH' requested  him  to  send  the  said  sum  of  money 
to  him  by  post,  and  that  he  did  so  : — Held  bad  on  special  demurrer,  for  want  of 
au  averment,  either  that  there  was  no  prior  request  to  pay,  or  that  the  defendant 
was  always  ready  to  pay. 

[S.  C.  2  Dowl.  (N.  S.)  799;  12  L.  J.  Ex.  24S.J 

Assumpsit  for  money  had  and  received,  and  upon  an  account  stated.  Plea  to  the 
first  count,  that  the  sum  of  money  therein  mentioned  was  received  by  the  defendant 
as  the  agent  and  servant  of  the  plaintiti';  and  that  after  the  making  of  the  promise  of 
the  defendant  in  the  said  first  count  mentioned,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  7th  July,  1840,  the  plaintiff  directed  and  requested  the  defendant 
to  forward  and  send  the  said  sum  of  money  by  post,  inclosed  in  a  letter  from  the 
defendant  to  the  plaintiff,  to  wit,  from  the  Bethnal  Green  Koad,  in  the  county  of 
Middlesex,  where  the  defendant  then  resided,  to  Mousley  in  the  county  of  Leicester, 
where  the  plaintiff  then  resided.  And  the  defendant  further  says,  that  he  the  defen- 
dant did  then  forward  and  send  the  said  sum  of  money  by  post,  inclosed  in  a  letter 
from  the  defendant  to  the  plaintiff,  to  wit,  from  the  Bethnal  Green  Eoad  aforesaid  to 
Mousle}'  aforesaid,  in  manner  and  form  as  the  plaintiff  had  so  directed  and  requested 
him  the  defendant  to  do  as  aforesaid.     Verification. 

Special  demurrer,  for  the  following  causes: — That  the  plea  was  argumentative, 
inasmuch  as,  even  supposing  it  to  amount  to  a  plea  of  payment,  yet  such  fact  was  only 
stated  by  way  of  argument  or  inference,  and  that  matters  which  properly  afforded 
evidence  of  the  fact  of  such  payment,  and  which  should,  according  to  the  rules  of 
pleading,  have  been  offered  as  evidence  to  the  jury  under  the  plea  of  payment,  and 
not  pleaded  in  Ijar,  were  improperly  pleaded  in  bar :  that  the  plea  admitted  the  cause 
of  action,  but  did  not  avoid  the  same  by  shewing  accord  and  satisfaction  thereof :  that 
the  plea  did  not  answer  all  it  professed  to  answer,  because  it  was  pleaded  to  the  first 
count  generally,  but  did  not  offer  any  defence  to  the  damages  sustained  by  reason  of  the 
non-performance  of  the  promise  as  to  that  count :  [234]  that  it  was  not  stated  that  the 
defendant  paid,  or  the  plaintiff'  accepted,  the  matters  mentioned  in  the  plea,  in  accord 
and  satisfaction  of  the  causes  of  action  in  the  first  count  mentioned  :  and  that  the  plea 
consisted  merely  of  evidence,  and  did  not  sufficiently  shew  that  the  matters  mentioned 
in  it  occurred  before  breach  of  the  defendant's  promise.     .Joinder  in  demurrer. 

W.  H.  Watson,  in  support  of  the  demurrer.  This  plea  is  bad  on  sevei'al  grounds. 
First,  it  does  not  sufficiently  confess  and  avoid  the  cause  of  action.  [Parke,  B.  It 
shews  that  the  defendant  has  paid  the  money  in  the  way  the  plaintiff  directed  him.] 
It  does  not  shew  that  he  paid  it,  or  that  the  plaintift'  accepted  it,  in  satisfaction.  It 
is  a  circuitous  and  argumentative  mode  of  pleading  payment.  The  facts  alleged  in  it 
might  be  good  evidence  to  support  a  plea  of  payment,  but  it  is  not  in  form  pi'opei'ly 
so  pleaded,  because  it  does  not  shew  either  that  the  plaintiff  desired  the  money  to  be 
sent,  or  that  the  defendant  did  send  it,  in  satisfaction  of  the  cause  of  action  mentioned 
in  the  declaration.  [Parke,  B.  Would  it  not  have  been  a  good  plea  to  say  that  the 
defendant  was  always  ready  to  pay  the  debt,  and  tendered  it?]  Yes.  [Parke,  B. 
Then  is  it  not  an  equally  good  plea  to  say  that  he  was  always  ready  to  pay  the  debt, 
and  on  such  a  day  did  actually  pay  it.]  But  here  the  order  to  send  the  money  by  the 
post  may  have  been  years  after  the  receipt  of  it  by  the  defendant,  and  he  may  have 
been  receiving  interest  upon  it  in  the  mean  time.  The  money  is  alleged  in  the 
declaration  to  have  been  payable  on  request,  and  therefore  there  was  an  immediate 
cause  of  action,  which  created  a  damage,  and  there  is  no  answer  to  that  damage  in  the 
plea.  [Parke,  B.  That  appears  to  be  so.  In  the  case  of  a  covenant  to  pay  money  on 
a  particular  day,  payment  on  that  day  is  a  denial  of  the  breach  :  Init  in  the  case  of  an 
action  for  a  debt  payable  on  request,  i.e.  immediately,  payment  is  new  [235]  matter,  and 
must  therefore  be  shewn  to  have  been  made  in  satisfaction.] 

Dowdeswell,  in  support  of  the  plea.  This  is  a  count  to  recover  a  specific  sum  of 
money  had  and  received  by  the  defendant  to  the  use  of  the  plaintift',  and  which  the 
defendant  is  alleged  to  have  promised  to  pay  on  request.  There  is  no  breach  of  the 
promise  until  there  has  been  something  like  a  requisition  to  pay.  [Parke,  B.  Xo  ; 
the  action  lies  without  request,  the  money  being  payable  iustanter.]     There  the  writ 
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is  llic  leijuusL  ;  but  heie  it  is  shown  that  a  previous  request  was  made  to  the  defendant, 
iiiul  thill  he  complied  with  that  retpiest.  Suppose  the  case  of  money  deposited  at  a 
banker's  ;  there  is  no  breach  of  his  duty  until  the  party  has  applied  to  him  for  payment. 
[Tarke,  B.  Vou  do  not  aver  that  this  was  the  iiist  request;  therefore  the  defendant 
may  have  committed  a  breach  before.]  It  ought  not  to  be  inferred  that  there  was 
any  prior  request ;  the  Court  will  not  presume  a  wrong.  The  plaintiti'  should  have 
replied  a  prior  request,  if  any  such  were  made.  Here  the  defendant  gets  rid  of  his 
duty,  by  shewing  that  when  a  request  for  payment  was  made,  he  exactly  complied 
with  it. 

r.AKKE,  B.  The  plea  cannot  be  supported  as  it  stands.  You  had  better  amend ; 
either  aver  that  the  money  was  paid  in  satisfaction,  and  make  these  facts  the  evidence 
of  it,  or  allege  that  the  defendant  was  always  ready  to  pay,  and  on  a  certain  day  did 
p;u',  when  requested. 

Leave  to  the  defendant  to  amend  on  payment  of  costs  ;  otherwise 

Judgment  for  the  plaintitl".(tt) 

[236]  Atkinson  and  Another  v.  Davies.  Exch.  of  Pleas.  Feb.  2.5,  1843.— To 
a  declaration  by  the  payees  against  the  acceptor  of  a  promissory  note,  the  defen- 
dant pleaded  that  one  T.  D.,  the  brother  of  the  defendant,  then  deceased,  was  in 
his  lifetime  indebted  to  the  plaintiffs  in  a  large  sum  of  monej',  to  wit,  to  the  amount 
in  the  promissory  note  specified  ;  and  that  after  his  death,  and  before  interment, 
one  of  the  plaintiffs,  by  a  threat,  that,  unless  the  defendant  would  make  and 
deliver  the  note,  the  plaintiffs  would  prevent  the  funeral  of  his  brother  from 
taking  place,  procured  the  making  of  the  note  from  the  defendant,  who  then 
made  and  delivered  the  same  upon  such  threat,  and  for  no  other  cause  whatever. 
The  plea  also  averred  that  there  never  was  any  consideration  for  the  making  of 
the  note,  and  that  the  plaintiffs  always  held  the  same  without  value.  Keplication, 
that  one  of  the  plaintiff's  did  not  by  a  threat,  that,  unless  the  defendant  would 
make  and  deliver  the  note,  the  plaintiffs  would  prevent  the  funeral  of  the  defen- 
dant's brother  fram  taking  place,  procure  from  the  defendant  the  note,  in  manner 
and  form  alleged : — Held,  that  the  replication  was  a  good  answer  to  the  whole 
plea. — Held,  secondly,  that  where  a  replication  traverses  part  of  a  plea,  but  leaves 
unanswered  so  much  of  it  as  forms  a  defence  to  the  action,  at  the  same  time  not 
expressly  admitting  it,  the  Court  cannot  give  judgment  non  obstante  veredicto, 
or  arrest  the  judgment,  but  the  proper  course  is  to  award  a  repleader. 

[S.  C.  2  Dowl.  (N.  S.)  778 ;  12  L.  J.  Ex,  169.] 

Assumpsit  by  the  payees  against  the  maker  of  a  promissory  note  for  £400.  Plea, 
that  one  Thomas  Davies,  the  brother  of  the  defendant,  now  deceased,  in  his  lifetime, 
and  continually  to  and  at  the  time  of  his  death,  was  indebted  to  the  plaintiffs  in  a 
large  sum  of  money,  to  wit,  the  amount  of  the  money  in  the  said  promissory  note 
specified,  and  that  after  the  death,  and  before  the  interment  of  the  said  T.  Davies,  to 
wit,  on  &c.,  the  plaintiff  Atkinson,  by  a  threat  and  representation  that,  unless  the 
defendant  would  make  and  deliver  the  said  promissory  note  to  the  plaintifTs,  the 
plaintiffs  could  and  would  prevent  the  funeral  of  the  said  T.  Davies,  the  defendant's 
brother,  from  taking  place,  obtained  and  procured  from  the  defendant  the  delivery  of 
the  .said  promissoiy  note,  and  he,  the  defendant,  then  made  and  delivered  the  same  to 
the  plaintiffs,  upon  such  threat  and  representation,  and  for  no  other  cause  whatever : 
and  the  defendant  further  saith,  that  there  never  was  any  consideration  for  the  making 
and  delivery  of  the  said  promissory  note;  and  that  he,  the  defendant,  never  was 
executor  or  administrator  of  the  said  T.  Davies,  deceased,  nor  ever  had  or  intermeddled 
with,  nor  had  he  then  any  of  the  estate  or  effects  of  the  said  T.  Davies,  deceased,  nor 
was  he  nor  is  he  in  any  respect  liable  to  be  sued  in  respect  of  any  debt  or  debts  of 
the  said  T.  Davies,  deceased,  and  that  the  plaintiffs  had  always  held,  [237]  and  then 
held   the  said  promissory  note,  without  any  value  or  consideration.     Verification. 

Keplication,  that  the  plaintiff  Atkinson  did  not,  by  a  threat  or  representation, 
that,  unless  the  defendant  would  make  and  deliver  the    said  promissory  note,  the 

(a)  See  Giles  v.  Uartis,  Ld.  Eaym.  254;  Hume  v.  Peploe,  6  East,  167;  Puoh  v. 
Tumbridge,  2  M.  &  W.  223. 
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plaiiitifl's  could  and  would  pieveiit  the  fuiiuial  of  the  said  T.  Davies  from  takiiij^ 
plaue,  obtain  or  procure  from  the  defoudaut  the  making  of  the  said  promissory  note, 
modo  et  forma. 

The  case  was  tried  at  the  last  Bristol  Assizes,  before  Wightman,  J.,  when  a  verdict 
was  found  for  the  plaintitt's. 

Butt,  in  Michaelmas  Term  last,  oljtained  a  rule  to  shew  cause  why  judgment 
should  not  be  entered  for  the  defendant,  non  obstante  veredicto,  or  why  the  judgment 
should  not  be  arrested,  on  the  ground  that  the  replication,  not  having  traversed,  had 
admitted  the  allegations  in  the  plea,  that  there  never  was  any  consideration  for  the 
making  of  the  note,  and  that  the  plaintifi's  had  always  and  then  held  the  same  without 
value,  to  be  true,  which  was  a  sutlicient  answer  to  the  action. 

Addison  shewed  cause  (February  9).  As  the  plea  contains  no  allegation  that  the 
note  was  given  on  account  of  the  debt  due  from  the  defendant's  brother,  the  latter 
part  of  the  plea,  which  states  that  the  defendant  was  not  executor  nor  intermeddled 
with  the  assets  of  the  deceased,  is  totally  superfluous.  If  it  had  stated  that  the  note 
was  given  on  account  of  the  debt  due  from  the  deceased's  brother,  it  might  have  been 
important,  because  it  would  then  have  come  somewhat  within  the  decision  iu  Serk  v. 
IFaferii'orth  (-1  M.  &  W.  9)  ;  but  as  it  does  not,  the  averments  that  there  never  was  any 
consideration,  and  that  the  plaintiffs  held  the  note  without  consideration,  are  unneces- 
sary, and  may  [238]  be  rejected.  The  substantial  part  of  the  plea  is,  that  the  note 
was  obtained  by  a  threat  to  stop  the  funeral  of  the  defendant's  brother,  and  that  is 
traversed  by  the  replication.  This  is  nothing  but  a  plea  of  want  of  consideration, 
stating  the  special  circumstances,  which  shew  that  theie  was  no  consideration  for  the 
note.  It  would  have  been  illegal  to  prevent  the  burial  of  the  corpse,  and  therefore 
the  plaintifls'  refraining  to  interfere  could  be  no  consideration.  If  the  statement 
respecting  the  threat  were  struck  out,  the  plea  would  have  been  demurrable ;  for  in 
Stoaghian  v.  Earl  of  Kilmoraji  (2  C.  M.  &  li.  72),  it  was  held  that  the  general  plea  of 
no  consideration,  (which  would  then  be  all  that  remained),  was  demurrable  ;  and  the 
argument  on  the  other  side  must  go  to  this  extent,  that  although  the  plaintiff's  might 
have  demurred  to  this  plea,  if  those  circumstances  had  not  been  stated  in  it,  yet  the 
plaintiff's  are  not  at  liberty  to  traverse  them  when  they  are  stated.  Where  a  party 
pleads  facts,  specially  shewing  want  of  consideration,  he  is  confined  to  them,  and 
cannot  at  the  trial  go  into  others  ;  and  therefore  if  the  whole  plea  had  been  traversed, 
the  issue  would  have  been  confined  to  the  facts  stated  ;  so  that  there  can  be  no 
admission  by  not  traversing  that,  which  if  traversed  would  have  been  no  part  of  the 
i.ssue,  or  provable  under  it.  The  construction  which  the  defendant  seeks  to  put  upon 
this  plea  would  render  it  double  and  inconsistent,  but  the  Court  will  not  put  such  an 
interpretation  upon  it,  for,  after  pleading  over,  the  rule  is,  that  that  construction  is 
to  be  adopted  which  will  support  the  pleading.  The  Court  cannot  supply  the  allega- 
tion that  the  note  was  given  on  account  of  the  debt  due  from  the  defendant's  brother ; 
and  no  such  inference  will  be  drawn  to  destroy  this  verdict.  If  there  is  any  ambiguity 
in  the  plea,  it  ought,  after  verdict,  to  be  construed  most  strongly  in  favour  of  the 
plaintitt's,  who  have  succeeded. 

[239]  Butt,  contra.  If  this  is  a  double  plea,  the  defendant  is  entitled  to  judg- 
ment, as  sufficient  of  it  remains  untraversed  and  unanswered  to  shew  that  the  plaintiffs 
had  no  cause  of  action.  Part  of  this  plea  amounts  to  a  general  plea  of  no  considera- 
tion, and  if  the  averment  that  "  there  never  was  any  consideration  for  the  making  or 
delivery  of  the  said  promissory  note  "  had  stood  alone,  and  issue  had  been  joined  upon 
it,  and  that  issue  found  in  favour  of  the  defendant,  or  if  the  plaintiff'  had  confessed 
it,  the  defendant  would  have  been  entitled  to  judgment :  for  a  general  plea  of  no 
consideration  is  good  unless  it  be  specially  demurred  to,  as  it  was  in  Stoughtoii  v.  Earl 
of  Kihnorei/.  That  case  decided  that  the  facts  shewing  a  want  of  consideration  must 
be  set  forth  affirmatively,  or  the  plea  will  be  open  to  a  special  demurrer ;  but  if  issue 
is  joined  and  found  for  the  defendant,  it  is  good.  That  case  however  is  not  applicable 
to  the  present,  where  the  defendant  has  pleaded  a  double  plea ;  for  one  part  of  the 
plea  states  the  special  facts  shewing  the  want  of  consideration,  and  another  and  distinct 
part  pleads  generally  no  consideration.  The  former  part  of  the  plea  is  immaterial  as 
respects  the  latter  part  of  it.  The  plaintiff's,  for  the  purpose  of  getting  rid  of  the 
difficulty,  should  have  replied  de  injuria,  which  would  have  put  the  whole  plea  in 
issue,  or  should  have  demurred  specially.  But  assuming  the  plea  not  to  be  double, 
still  the  material  part  is  that  which  denies  the  existence  of  any  consideration,  and 
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the  part  triiversed  is  unimportant;  for  supposing  the  immediate  cause  for  giving  the 
note  \v;is  the  allegerl  threat,  still  if  there  was  any  considei-ation,  as  for  instance  one 
founded  upon  an  antecedent  debt  due  from  the  defendant's  brother,  the  note  would 
bo  "ood  :  and  such  a  state  of  facts  is  not  inconsistent  with  the  traverse  taken  by  this 
repTication.  | Parke,  B.  On  what  ground  ought  we  to  arrest  the  judgment?  If 
there  are  two  issues  tendered,  and  the  plaintitl  only  traverses  one,  does  he  sufhciently 
admit  the  other  so  as  to  entitle  the  phuntili'  to  [240]  judgment?]  Band  v.  Vaughan 
(1  Hing.  N.  C.  767  ;  1  Scott,  670)  shews  that  the  proper  mode  of  taking  advantage  of 
this  defect  is  by  motion  to  arrest  the  judgment.  If  both  parts  of  the  plea  were  material, 
the  plaintitl'  should  have  traversed  lioth.  [Parke,  B.  You  say  that  because  a  part 
of  a  plea  which  forms  a  ground  of  defence  is  not  traversed,  it  is  therefore  admitted. 
That  point  was  i-ecently  before  this  Court  in  the  case  of  Lewin  v.  Edwards  (9  M.  &  W. 
720),  where  a  venire  de  novo  was  awarded  ;  but  in  Gwijnne  v.  Burnell  (6  Bing.  N.  C. 
453),  which  undeiwent  much  discussion  in  the  House  of  Lords,  the  rule  as  to  admissions 
upon  the  record  was  held  to  apply  only  to  cases  in  which  there  was  an  express 
admission,  or  a  jjleading  in  confession  and  avoidance.] 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakkk,  B.  a  rule  nisi  was  obtained  in  this  case  by  Mr.  Butt  to  arrest  the  judg- 
ment, on  the  ground  that  the  replication,  which  put  in  issue  a  part  of  the  plea  only, 
admitted  the  residue  to  be  true ;  and  that  such  residue  was  a  good  answer  to  the 
plaintills'  demand.  After  argument,  and  a  careful  consideration  of  the  pleadings,  we 
are  of  opinion  that  the  replication  was  a  good  answer  to  the  whole  plea,  and  therefore 
the  rule  must  be  discharged. 

The  plea,  to  an  action  on  a  promissory  note,  by  the  payees  against  the  maker, 
states  that  the  deceased  brother  of  the  defendant  was  indebted  to  the  plaintiff's  in  the 
amount  of  the  note,  and  that  before  the  interment  of  the  brother,  the  plaintitl',  by  a 
threat,  that  unless  the  defendant  would  make  the  note  and  deliver  it  to  him,  he  could 
and  would  prevent  the  funei-al  of  the  brother  from  taking  place,  obtained  the  making 
and  delivery  of  the  note,  and  [241]  that  the  defendant  made  and  delivered  the  same 
upon  such  threat,  and  for  no  other  cause  whatsoever,  and  that  there  never  was  any 
consideration  for  the  making  or  delivery  of  the  note.  The  plea  proceeds  to  aver,  that 
the  defendant  never  was  executor  or  administrator  of  his  deceased  brother,  or  inter- 
meddled with  his  eftects,  or  was  in  any  way  liable  to  be  sued  for  his  debts,  and  that 
the  plaintitl's  held  the  note  in  question  without  any  value  or  consideiation. 

The  replication  states  that  the  plaintift'  did  not  by  a  threat  that,  unless  the  defen- 
dant would  make  and  deliver  the  note,  the  plaintiii's  could  aud  would  prevent  the 
funeral,  obtain  the  note  from  the  defendant,  and  concludes  to  the  country.  On  issue 
joined,  the  verdict  was  for  the  plaintitfs. 

It  will  be  observed  that  the  statement  of  the  debt  being  due  from  the  defendant's 
brother  is  in  no  way  connected  with  the  giving  of  the  note, — the  note  is  not  said  to 
liave  been  given  by  way  of  payment  of  it ;  that  statement  therefore  must  be  rejected, 
as  well  as  the  one  which  relates  to  it,  that  the  defendant  was  not  executor  of  his 
brother,  nor  liable  for  his  debts.  The  part  of  the  plea  which  remains,  and  is  alone 
to  be  answered,  is  that  the  note  was  given  by  reason  of  a  threat  to  stop  the  funeral, 
and  not  for  any  consideration  : — and  the  question  is,  whether  the  replication  answers 
the  material  allegation  in  the  plea,  by  denying  that  the  note  was  given  by  reason  of 
the  threat. 

Under  the  new  pleading  rules,  it  is  not  enough  to  state  that  a  note  or  bill  was 
given  without  consideration,  but  the  cause  of  the  making  or  drawing  must  be  stated 
affirmatively  ;  as  that  it  was  made  for  the  accommodation  of  another  :  Stoughion  v.  Lord 
Kilmmeij  (2  Cr.  M.  &  P.  72).  This  plea  would  therefore  have  been  bad  on  special 
demurrer,  if  it  had  stated  merely  that  there  was  no  consideration  ;  the  [242]  attirma- 
tive  statement  that  the  note  was  given  in  consequence  of  a  threat  alone  makes  the 
plea  good,  and  cou.sequently  is  material,  and  the  traverse  of  that  allegation  is  an 
answer  to  the  whole  plea.  In  like  manner,  in  the  case  of  an  averment  in  a  plea 
stating  a  note  to  have  been  given  for  the  plaintiff's  accommodation  ami  without  any 
consideration,  a  traverse  that  the  note  was  given  for  accommodation  would  dispose  of 
the  whole  plea. 

The  rule  to  arrest  the  judgment  must  therefore  be  discharged.  I  must  however 
add,  that  if  we  had  thought  that  the  replication  was  no  answer  to  the  plea,  it  does 
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not  follow  lliat  the  judgment  would  have  heeii  arrested.  The  opinion  of  all  the 
judges  in  the  case  of  Gwyimc  v.  Buriidl  (6  Bing.  N.  C.  4.53,  in  Dom.  Proc),  that 
judgment  non  obstante  veredicto  can  be  awarded  on  a  pleailing  by  the  defendant  in 
confession  antl  avoidance  only,  and  not  on  the  implied  confession  in  a  rejoinder  of  the 
part  of  a  replication  which  it  does  not  answer,  seems  to  lead  to  the  conclusion  that 
the  judgment  for  the  plaintill's  could  not  be  arrested,  on  the  ground  that  the  traverse 
of  a  part  of  a  plea  contains  an  implied  confession  of  the  residue.  The  proper  course 
seems  in  both  cases  to  award  a  repleader.  In  Lewin  v.  Edwards  (9  M.  &  W.  728), 
this  point  was  not  made,  nor  discussed  ;  and  the  dictum  in  Eatul  v.  Vaughan  (1  Bing. 
N.  C.  709)  was  prior  to  tlie  case  of  Gwijnne  v.  BurncU. 
Kule  discharged. 

[243]  Clark  and  Others  v.  Bulmer  and  Others.  Exch.  of  Pleas.  1843.— 
Indebitatus  assumpsit  in  the  sum  of  £3000  "for  the  price  and  value  of  a  main 
engine  and  other  goods  sold  and  delivered."  It  was  proved  at  the  trial,  that  the 
contract  was  "to  build  an  engine  of  100  horse  power  for  the  sum  of  £2.500,  to 
1)6  completed  and  fixed  by  the  middle  or  end  of  December ; "  and  it  appeared 
that  the  different  paits  of  the  engine  were  constructed  at  the  plaintiif's  manu- 
factory, and  sent  in  parts  at  different  intervals  to  the  defendant's  colliery,  a 
distance  of  twenty  miles,  where  they  were  fixed  piecemeal,  and  so  made  into 
an  engine: — Held,  that  the  price  agreed  upon  was  not  recoverable  in  the  above 
form  of  action. — Semble,  that  the  proper  form  of  count  was,  either  in  indebitatus 
assumpsit  for  work,  labour,  and  materials,  or  for  erecting  and  constructing  an 
engine. 

[S.  C.  1  D.  &  L.  367;  12  L.  J.  Ex.  463.     Distinguished,  Beaumont  v.  Brengeri, 

1847,  5  C.  B.  301.] 

Assumpsit.  The  first  count  was  on  a  bill  of  exchange  drawn  by  the  plaintiffs 
upon  and  accepted  by  the  defendants,  under  the  style  and  description  of  the  owners 
of  the  Byers  Green  CoUieiy,  for  8331.  6s.  8d.,  three  months  after  date.  The  second 
count  was  an  indebitatus  assumpsit  in  £3000  "for  the  price  and  value  of  a  main 
engine  and  other  goods  then  sold  and  delivered  "  by  the  plaintiffs  to  the  defendants 
at  their  request ;  with  counts  for  money  paid,  and  on  an  account  stated. 

To  the  count  on  the  bill  of  exchange,  the  defendants  pleaded  that  they  did  not 
make  the  bill,  and  to  the  residue  of  the  declaration  non  assumpsit,  on  which  issue  was 
joined.  At  the  trial  before  Lord  Deinnan,  C.  J.,  at  the  last  summer  assizes  for  the 
county  of  York,  the  acceptance  of  the  bill  by  one  of  the  company  of  the  Byers  Green 
Colliery  was  proved,  but  it  having  been  objected  in  the  course  of  the  cause  that  a 
mining  company  could  not  bind  the  partnership  by  bills  of  exchange  or  promissory 
notes,  that  count  was  abandoned  by  the  plaintiflFs,  who  relied  on  the  indebitatus 
counts.  It  appeared  that  in  1839  a  steam  engine  was  built  by  the  plaintiffs  for  the 
defendants,  pursuant  to  the  order  contained  in  the  following  letter : — 

"  Messrs.  John  Clark  &  Co.  "Stockton,  1  Aug.  1839. 

"Gentlemen, — In  answer  to  yours  of  yesterday,  the  Byers  Green  Coal  Company 
at  their  last  meeting  agreed  to  accept  your  proposal  to  build  an  engine  of  100  horse 
power  for  the  sum  of  £2.500,  to  be  completed  and  fixed  by  the  middle  or  end  of 
December  next,  the  engine  to  be  built  agreeably  to  Mr.  Thomas  P''orster's  drawing 
and  specifications. — "  I  am.  Gentlemen,  your  obedient  servant, 

"  Geo.  Wm.  Todd  " 
[One  of  the  defendants]. 

[244]  It  appeared  that  parts  of  the  engine  were  built  at  Sunderland,  where  the 
plaintiil's'  manufactory  was  situate,  and  sent  from  thence  to  the  colliery  at  Byers 
Green,  a  distance  of  twenty  miles.  Parts  of  it  were  taken  to  the  colliery  in  June, 
and  the  remainder  in  September,  1840,  when  it  was  completed.  Credit  was  given 
for  payment  of  part  of  the  price,  and  the  action  was  brought  for  the  third  instalment, 
for  which  the  bill  was  given.  It  was  objected  for  the  defendants,  that  as  the  agree- 
ment was  for  an  engine  to  be  completed  and  fixed,  there  ought  to  have  been  a  count 
for  work  and  labour  and  materials,  as  well  as  for  a  main  engine  and  other  goods  sold 
and  delivered,  and  that,  as  the  record  stood,  evidence  should  have  been  adduced  to 
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shew  the  value  of  the  engine,  as  distinguished  from  the  cost  of  fixing  it ;  but  the 
learned  Judge  overruled  the  ol)jection,  and  the  plaintiffs  obtained  a  verdict  on  the 
second  couiU  of  the  declaration,  for  8331.  6s.  8d.  Dundas,  having  in  Michaelmas 
Term  last,  obtained  a  rule  to  show  cause  why  there  should  not  be  a  new  trial  on  the 
ground  that  the  pi'oper  form  of  action  was  for  work  and  labour  and  materials, 

Knowlcs  and  Martin  shewed  cause.     The  objection  is,  that  the  declaration  does 
not  contain  a  count  for  work  and  materials,  and  that  there  are  no  words  in  the  second 
count  ajiplicablc  to  the  fixing  of  the  engine.     But  such  a  count  is  not  necessary,  as 
the  contract  for  the  engine  is  a  contract  for  an  entire  thing,  which  having  been  supplied 
to  the  defendants,  the  price  of  it  may  well  be  recovered  under  the  indebitatus  count 
foi-  a  main  engine  sold  and  delivered.     Cu/lcrill  v.  Jpsey  (6  Taunt.  3-22)  and  Tripp  v. 
Armituijc  (4  M.  &  W.  687)  will  be  relied  upon  on  the  other  side ;  but  those  cases  are 
distinguishable.     In  the  former  case,  the  contract  was  for  the  building  of  a  house, 
whicli'the  Court  said  was  an  entire  contract  to  do  several  things  mixed  up  together, 
that  the  plaintiff'  [245]  had  professed  in  his  declaration  to  state  those  things,  but  as 
there  was  no  mention  among  them  of  mateilals,   nothing  of  that  nature  could  be 
recovered.     This  is  not  an  action  for  parts  of  the  engine,  but  for  a  main  engine  sold 
and  delivered,  and  the  contract  was  to  build  an  engine  of  100  horse  powei-  for  £2500. 
There  is  therefore  a  price  fixed,  and  as  soon  as  it  is  finished,  there  is  a  chattel  for 
which  the  price  is  to  be  paid.     This  is  not  an  engine  until  it  is  put  together,  which 
was  done  at  the  defendants'  colliery.     An  engine  of  this  nature  is  never  sent  out  as 
a  whole,  but  in  parts,  which  are  afterwards  put  up  together  in  the  spot  where  it  is  to 
be  used.     The  plaintiffs  contract  to  build  an  engine  to  be  completed  and  fixed  ;  but 
it  is  not  an  engine  until  it  is  completed  and  fi.xed.     There  is  no  difierence  between 
the  terms  fixing  and  building,  because  it  is  not  built  until  it  is  fixed.     Fixing  is  merely 
the  putting  the  parts  together  in  the  place  where  it  is  to  be  used  as  an  engine  to  pump 
up  the  water  from  the  coal-mine.     If  this  had  been  a  contract  for  several  pieces  of  iron 
made  in  a  particular  manner,  there  might  be  something  in  the  argument,  but  the 
contract  here  was  for  a  complete  and  perfect  thing.     There  is  no  distinction  between 
the  first  piece  of  labour  to  be  applied  to  it,  and  the  last  thing  that  is  to  be  done  to  it 
to  render  it  complete.     A  main  engine  is  an  engine  fixed  to  the  ground  fit  for  work. 
It  has  been  said  that  as  work,  labour,  and  materials  have  been  applied  in  the  construc- 
tion of  this  article,  the  proper  count  would  be  for  work,  laboui-,  and  materials.     But 
if  that  be  so,  you  could  not  recover  for  goods  sold  and  delivered  in  hardly  any  case 
that  can  be  suggested  :  for  when  a  butcher  or  a  baker  sends  goods  to  a  customer's 
house,  there  is  labour  applied.     This  was  not  an  ai'ticle  delivered  until  it  was  finished 
and  complete  for  doing  the  particular  work  for  which  it  was  required,  and  which  was 
the  thing  contracted  for.     In  Atkinson  v.  Bell  (8  B.  &  Cr.  277,  283  ;  2  Man.  &  Ry. 
292),  [246]  Bayley,  J.,  in  speaking  of  the  counts  for  work  and  labour,  says,  "If  you 
employ  a  man  to  build  a  house  on  your  land,  or  to  make  a  chattel  with  your  materials, 
the  party  who  does  the  work  has  no  power  to  appropriate  the  produce  of  his  labour 
and  your  materials  to  any  othei'  person.     Having  bestowed  his  labour  at  your  request 
on  your  materials,  he  may  maintain  an  action  against  you  for  work  and  labour.     But 
if  you  employ  another  to  work  up  his  own  materials  in  making  a  chattel,  then  he  may 
appropriate  the  produce  of  that  labour  and  materials  to  any  other  person.     No  right 
to  maintain  any  action  vests  in  him  during  the  progress  of  the  work;  but  when  the 
chattel  has  assumed  the  character  bargained  for,  and  the  employer  accepted  it,  the 
party  employed  may  maintain  an  action  for  goods  sold   and   delivered  ;    oi',  if   the 
employer  refuses  to  accept,  a  special  action  on  the  case  for  such  refusal.     But  he 
cannot  maintain  an  action  for  work  and  labour,  because  his  labour  was  bestowed  on 
his  own  materials,  and  for  himself,  and  not  for  the  person  who  employed  him."     Here 
is  a  chattel  to  which  everything  that  is  to  be  done  for  it  to  render  it  complete  is  to 
be  done  by  the  plaintifi's,  cost  what  it  may,  and  they  cannot  maintain  an  action   for 
work  and  labour,  because  it  is  employed  on  their  own  materials.     It  is  not  work  done 
for  the  defendants,  but  for  themselves,  the  plaintiffs,  until  the  thing  contracted  for  is 
completed.     The  contract  was  for  an  engine— not  for  the  several  parts  but  the  whole. 
Fi.xing  is  as  much  a  part  of  the  engine  as  putting  in  the  first  screw  ;  and  it  is  not  a 
main  engine  until  it  is  fixed  and  put  up  fit  for  work.     It  is  then  a  main  engine  sold 
and  delivered,  in  the  strictest  sense  of  the  words.     But  it  is  said  that  this  being  to  be 
fixed  to  the  freehold,  it  becomes  a  fixture,  and  that  the  prices  of  fixtures  cannot  be 
recovered  under  a  count  for  goods  sold  and  delivered,  and  Lee  v.  Risdon  (7  Taunt. 
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188)  will  perhaps  be  relied  on.  But  that  case  has  [247]  nothing  to  do  with  the 
present.  It  was  there  held  that  you  cannot  recover  ti.xtures  to  a  house  under  the 
term  "goods."  It  does  not  appear  what  the  fi.x:turcs  consisted  of,  liut  it  is  apprehended 
they  were  the  ordinary  fixtures,  which  could  not  be  seized  under  an  execution.  Coltcnll 
V.  Ap!iey  (6  Taunt.  3'i2)  has  likewise  no  application  to  this  case.  It  was  there  merely 
held  that  the  plaintiff  could  not  recover  for  work  and  materials  on  a  count  for  goods 
sold  and  deli\ercd,  which  cannot  be  disputed.  In  Tripp  v.  Armitagc  (4  M.  &  W.  687), 
it  was  held  that  the  assignees  were  not  entitled  to  the  sash  frames  as  being  work 
already  done,  they  not  having  been  fixed  to  the  hotel :  which  is  in  favour  of  the 
doctrine  here  contended  for.  In  Halhn  v.  Uvmhr  (1  C.  M.  &  R.  266),  where  A., 
having  occupied  a  house  as  tenant  to  B.,  in  which  there  were  fixtures  which  A.  had 
a  right  to  remove  during  his  tenancy,  agreed  at  B.'s  I'equest,  a  few  days  before  the 
expiiation  of  the  tenancy,  to  forbear  tu  remove  the  fixtures,  B.  agreeing  to  take  them 
at  a  valuation  ;  and  A.  at  the  expiration  of  his  tenancy  delivered  up  possession  of  the 
house  to  B.  leaving  the  fixtures  on  the  premises;  the  valuation  having  been  afterwards 
made,  it  was  held  that  indebitatus  assumpsit  was  maintainable  by  A.  for  the  price 
and  value  of  fixtures  bargained  and  sold,  and  for  fixtures  sold  .and  delivered.  That, 
it  is  submitted,  goes  the  whole  length  of  this  case  ;  if  in  that  case  an  action  was 
maintainable  for  fixtures  sold  and  delivered,  so  it  is  here  for  a  main  engine  sold  and 
delivered. 

Dundas  and  Pashley,  contra.  Perhaps,  if  this  had  been  a  count  for  fixtures  sold 
and  delivered,  and  an  engine  had  been  the  subject-matter  of  sale,  the  action  might 
have  been  maintainable.  The  word  "engine"  is  a  term  well  known  in  coal  countries 
as  applied  to  a  machine  which  is  used  in  a  colliery  to  draw  up  the  water  from  the 
mine.  To  make  an  engine  is  one  thing,  and  to  make  and  fix  it  is  another.  [248] 
The  contract  cannot  be  split  into  parts.  An  engine  is  one  entire  thing,  which  is  not 
complete  until  it  is  fixed.  Suppose  the  case  of  an  Arnott  stove — that  no  doubt  might 
be  the  subject  of  a  count  for  goods  sold  and  delivered  ;  but  suppose  the  contract  were 
for  an  Arnott  stove  to  be  fixed  up,  the  contract  in  that  case  would  not  be  completed 
until  it  were  so  fixed  :  and  goods  sold  and  delivered  would  not  be  maintainable.  The 
proper  form  of  action  would  be  for  work  and  materials.  In  Tripp  v.  Armitagc,  Parke,  B., 
says  in  the  course  of  the  argument  (4  M.  &  W.  693),  "  The  contract  is  to  make  these 
several  things  and  to  put  them  up  in  the  hotel,  and  then  the  bankrupt  is  to  be  paid 
one  entire  sum  for  the  whole  work.  The  contract  therefore  is  not  complete  with 
reference  to  these  sash  frames,  until  they  are  fixed  to  the  house  and  made  part  of  the 
freehold."  And  the  Lord  Chief  Baron  in  giving  his  judgment  says  :  "This  is  not  a 
contract  for  the  sale  and  purchase  of  goods  as  moveable  chattels ;  it  is  a  contract  to 
make  up  materials  and  to  fix  them ;  and  until  they  are  fixed,  by  the  nature  of  the 
contract,  the  property  will  not  pass."  So  here,  the  contract  was  complete  until  all 
was  done,  and  then  it  became  a  fixture.  Halhn  v.  Bunder  only  shews  that  fixtures 
which  ai'e  removable  hy  the  tenant  may  be  declared  for  as  fixtures  sold  and  delivered  : 
but  here  this  is  not  so  declared  for.  This  form  of  action  cannot  be  maintainable,  for 
it  would  be  impossible  to  say  what  part  of  the  price  was  for  the  constructing  the 
engine,  and  what  for  the  putting  of  it  up.  [Parke,  B.  The  question  is,  whether  on 
a  contract  for  a  grate  to  be  fixed  and  put  up,  the  price  agreed  upon  could  be  recovered 
under  a  count  for  goods  sold  and  delivered  ?]  That  very  point  was  decided  in  Null 
V.  Butler  (5  Esp.  176).  There  the  question  was,  whether  the  plaintiiT  could  recover 
the  value  of  grates  and  other  fixtures  under  the  count  for  goods  sold  and  delivered  ; 
and  Lord  [249]  Ellenborough  was  of  opinion  that,  being  fixed  to  the  freehold,  and 
not  a  .separate  and  undivided  chattel,  they  could  not  come  under  the  description  of 
goods  sold  and  delivered.  In  Mackhw  v.  Mangles  (1  Taunt.  218),  it  was  held  that 
the  buyer  of  a  chattel,  ordered  to  be  made  for  him,  acquires  no  property  in  the  chattel 
till  it  is  finished  and  delivered  to  him,  and  therefore  before  then  cannot  maintain 
trover  for  it,  though  he  has  paid  the  price  beforehand.  In  Coombs  v.  Beaumont 
(5  B.  &  Ad.  72  ;  2  Nev.  &  Man.  23-5),  it  was  held  that  a  steam  engine  erected  for  the 
purpose  of  woi'king  a  colliery  did  not  come  within  the  description  of  goods  and  chattels 
in  the  Bankrupt  Act.  Here,  before  the  right  of  action  could  accrue,  the  engine  is 
to  be  affixed  to  the  freehold,  and  therefore  could  not  be  said  to  be  delivered  before 
that  had  taken  place,  and  then  it  would  no  longer  answer  the  description  of  goods  or 
chattels.  The  contract  would  not  be  satisfied  liy  a  mere  delivery  of  the  engine,  but 
it  must  be  fixed. 
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Ciir.  iulv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakkk,  B.  Ill  this  Ciise  it  ajjpearcd  in  evidence,  that  the  plaintiff  agreed  to  build 
a  steam  engine  of  one  hundred  horse  power  for  pumping  the  defendants'  colliery,  to 
be  completed  and  fixed  for  £2500.  The  engine  was  forwaided  in  parts,  and  fixed 
piecemeal  at  the  colliery,  and  so  made  into  an  engine  there,  before  the  commencement 
of  the  action  ;  and  the  (juestion  is,  whether  the  plaintiff  was  entitled  to  recover  on 
this  executed  contract,  on  a  count  in  indebitatus  assumpsit  for  a  main  engine,  and 
other  goods  sold  and  delivered.     We  think  he  was  not. 

Wlienever  a  simple  contract  is  executed,  and  terminates  in  a  debt,  which  it  is  the 
duty  of  the  defendant  to  pay  [250]  instanter,  it  is  no  doubt  the  subject  of  an  indebi- 
tatus count ;  but  the  executed  contract  must  be  described  properly  :  and  the  question 
here  is,  whether  it  is  proper  to  describe  this  as  a  debt  for  a  main  engine  or  goods  .sold 
and  delivered.  We  think  not.  The  engine  was  not  contracted  for  to  be  delivered, 
or  delivered,  as  an  engine,  in  its  complete  state,  and  afterwards  affixed  to  the  free- 
hold ;  there  was  no  sale  of  it,  as  an  entire  chattel,  and  delivery  in  that  character ; 
and  therefore  it  could  not  be  treated  as  an  engine  sold  and  delivered.  Nor  could  the 
different  parts  of  it  which  were  used  in  the  construction,  and  from  time  to  time  fixed 
to  the  freehold,  and  therefore  became  part  of  it,  be  deemed  goods  sold  and  delivered, 
for  there  was  no  contract  for  the  sale  of  them  as  moveable  goods ;  the  contract  was  in 
effect  that  the  plaintiff  was  to  select  materials,  make  them  into  parts  of  an  engine, 
carry  them  to  a  particular  place,  and  put  them  together,  and  fix  part  to  the  soil,  and 
so  convert  them  into  a  fixed  engine  on  the  land  itself,  so  as  to  pump  the  water  out  of 
a  mine.  The  cases  of  C'otterell  v.  Apseij,  and  Tripp  v.  Armitage,  ai'e  authorities  that 
materials  used,  or  intended  to  be  used,  in  the  construction  of  a  fixed  building,  cannot 
be  deemed  goods  sold  and  delivered  ;  and  there  is  no  difference  between  the  erection 
of  this  sort  of  fixture  and  any  other  building.  The  proper  form  of  count  is  in 
indebitatus  assumpsit,  for  work,  labour,  and  materials,  or  for  erecting  and  constructing 
an  engine. 

In  the  course  of  the  argument  cases  were  suggested,  where  a  contract  for  goods 
sold  and  delivered  might  be  blended  with  one  for  labour;  and  it  was  asked  whether 
a  count  for  goods  sold  and  delivered  might  not  be  maintained  ;  as  where  a  specific 
chattel  was  bought,  and  was  to  be  cairied  to  the  house  of  the  purchaser,  for  an  entire 
sum.  There  the  price  of  the  commodity  might  be  considered  as  enhanced  by  the 
delivery,  and  the  debt  properly  described,  as  for  the  price  of  goods  sold  and  delivered. 
If  it  were  [251]  part  of  the  contract  that  the  chattel  purchased  should  be  afterwards 
annexed  to  the  freehold  by  the  vendor,  and  for  an  entire  sum,  it  might  perhaps  admit 
of  a  question  whether  that  form  of  action  alone  would  be  proper.  This  it  is  unneces- 
sary to  decide :  as  also  the  question,  whether  the  value  of  this  steam  engine  might 
have  been  recovered  in  this  form  of  action  by  the  defendants,  if  they  had  been  tenants 
of  the  land,  and  sold  this  on  quitting  as  a  removable  fixture  to  the  landlord  or  the 
incoming  tenant. 

The  objection  in  this  case  is,  that  there  was  no  contract  of  sale  at  all ;  but  one  for 
work  and  labour  on  the  defendant's  land,  and  matei-ials  used  in  the  course  of  that 
work. 

The  rule  must  be  absolute ;  but  the  plaintiff  may  amend  on  payment  of  costs  of 
the  amendment  only  ;  and  it  is  to  be  regretted  that  an  application  was  not  made  for 
the  same  purpose  on  the  trial. 

Rule  absolute. 


Beeman  v.  Duck.  Exch.  of  Pleas.  Feb.  25,  1813.— A  bill  of  exchange,  purporting 
to  be  drawn  by  B.  &  W.  (a  really  existing  firm)  payal>le  to  theii'  order,  and  to 
be  indorsed  by  them,  was  negotiated  by  the  acceptor  with  that  indorsement  upon 
It.  The  drawing  and  indorsement  were  forgeries  :— Held,  that  if  the  bill  was 
accepted,  and  negotiated  by  the  acceptor,  with  knowledge  of  the  forgery,  he 
was  estopped  to  deny  the  indorsement,  as  well  as  the  drawing,  by  B.  &  W.  : 
but  semble,  that  where  the  name  of  a  real  party,  as  the  drawer, 'is  forged,  a 
party  who  accepts  the  bill  in  ignorance  of  the  forgery,  is  estopped  to  deny  the 
drawing  only,  but  not  the  indorsement,  although  in  the  same  handwriting. 
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[S.  C.  12  L.  J.  Ex.  198.  Referred  to,  Garlaml  v.  Jacomh,  1873,  L.  R.  8  Ex.  219; 
London  and  South  IVedern  Bank  v.  IFcnlworih,  1880,  5  Ex.  D.  103;  Fagliano  v. 
£anyi:  of  England,  1888,  22  Q.  B.  D.  114  ;  1889,  23  Q.  B.  D.  260.] 

Assumpsit  on  a  bill  of  exchange  for  £175,  stated  in  the  declaration  to  have  been 
drawn  by  certain  persons,  under  the  name,  style,  and  firm  of  Bradshaw  fc  Williams, 
upon  the  defendant,  under  the  name  or  style  of  W.  Serjeant,  pa3'able  to  the  order  of 
Bradshaw  &  Williams,  at  three  months'  date,  accepted  by  the  defendant,  and  indorsed 
by  Bradshaw  &  Williams  to  the  plaintiff.  To  this  count  the  defendant  pleaded,  first, 
that  the  said  persons  therein  mentioned  did  not  draw  the  said  bill  as  alleged  ; 
secondly,  [252]  that  the  said  persons  did  not  indorse  it ;  and  thirdly,  that  the  defen- 
dant did  not  accept  it :  upon  which  issues  were  joined. 

At  the  trial  before  Wightman,  .L,  at  the  last  Bristol  Assizes,  it  appeared  that 
W.  SerjeaTit,  who  was  a  partner  of  the  defendant,  brought  the  bill  to  one  Johnson,  a 
prior  holder  to  the  plaintiff,  with  the  names  of  Bradshaw  &  Williams  indorsed  upon 
it,  and  negotiated  it  with  him.  The  defendant  alleged  that  the  bill  was  accepted  by 
Serjeant  on  account  of  a  private  transaction  with  him,  and  mala  fide.  It  was  proved 
that  Messrs.  Bradshaw  &  Williams  was  a  really  existing  firm,  with  which  Serjeant 
had  been  accustomed  to  deal ;  and  those  persons  being  called,  they  swore  that  neither 
the  drawing  nor  the  indorsement  of  the  bill  was  theirs  ;  but  stated  also,  that  the 
handwriting  of  both  was  evidently  the  same.  The  learned  Judge  summed  up  the 
case  to  the  jury  with  reference  to  the  question  which  had  been  treated  in  the  course 
of  the  trial  as  the  principal  point  in  dispute  between  the  pai'ties,  viz.  whether  there 
was  collusion  or  knowledge  on  the  part  of  the  plaintiff  that  the  bill  was  made  other- 
wise than  for  partnership  purposes :  and  it  was  not  until  after  the  jury  had  given 
their  verdict  for  the  plaintiff,  that  his  attention  was  called  to  the  issue  denying  the 
indorsement,  which  it  was  alleged,  on  behalf  of  the  defendant,  was  proved  by  the 
evidence  of  Bradshaw  &  Williams. 

In  Michaelmas  Term,  Bom  pas,  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
above  ground,  against  which 

Erie  and  Montague  Smith  shewed  cause  (Feb.  8).  The  defendant,  as  acceptor  of 
this  bill,  was  clearly  estopped  from  denying  that  Bradshaw  &  Williams  drew  it :  and 
it  being  proved  that  the  handwriting  of  the  indorsement  and  of  the  drawing  was  the 
same,  and  the  bill  having  been  negotiated  with  that  indorsement  upon  it  by  the 
acceptor,  the  [253]  estoppel  applies  to  the  indorsement  also,  and  the  defendant  is 
concluded  from  saying  that  it  was  not  the  signature  of  those  persons :  Cooper  v.  Meyer 
(10  B.  &  Cr.  468;  5  Man.  &  Ry.  387).  Lord  Tenterden  there  says:  "The  acceptor 
ought  to  know  the  handwriting  of  the  drawer,  and  is  therefore  precluded  from  dis- 
puting it ;  but  it  is  said  that  he  may  nevertheless  dispute  the  indorsement.  Where 
the  drawer  is  a  real  person,  he  may  do  so  ;  but  if  there  is  in  reality  no  such  person,  I 
think  the  fair  construction  of  the  acceptor's  undertaking  is,  that  he  will  pay  to  the 
signature  of  the  same  person  that  signed  the  bill."  Such  is  certainly  the  rule  where 
the  acceptance  was  prior  to  the  indorsement,  and  the  bill  has  been  passed  by  the 
indorser:  but  where,  as  in  this  case,  the  acceptor  himself  puts  the  bill  into  circulation 
with  the  forged  indorsement  on  it,  he  is  equally  estopped  to  dispute  that  indorsement. 
Having  accepted  a  bill  drawn  by  some  person  in  the  name  of  Bradshaw  &  AVilliams, 
without  their  authority,  he  undertakes  to  pay  to  the  order  of  the  same  person  : 
Schultz  v.  Asthy  (2  Bing.  N.  C.  544  ;  3  Scott,  815).  If  it  were  otherwise,  the  acceptor 
might  be  enabled  to  commit  the  grossest  fraud,  and  yet  escape  liability.  [  Parke,  B. 
It  was  a  question  for  the  jury,  according  to  Cooper  v.  Meyer,  whether  the  bill  was 
drawn  in  a  false  name.  It  was  not  left  to  the  jury  in  this  case  whether  the  hand- 
writing of  the  drawing  and  indorsement  was  the  same.] 

Butt,  contrk.  There  is  a  distinction  between  the  case  of  a  fictitious  drawer,  and 
that  of  the  forgery  of  the  name  of  a  real  person  as  drawer.  It  is  in  the  foi'mer  case 
only  that  the  act  of  acceptance  admits  the  indorsement.  In  the  present  case,  the 
defendant  was  estopped  to  deny  the  indorsement  as  alleged  by  Bradshaw  &  Williams, 
and  there  was  a  distinct  issue  upon  that.  [Parke,  B.  You  say  that  Cooper  v.  Meyer 
applies  only  to  the  case  of  wholly  fictitious  [254]  persons,  who  never  could  either 
draw  or  indorse ;  because  there  the  acceptor  admits  that  the  bill  is  drawn  by  some- 
body— that  is,  by  the  same  person  who  indorses  in  the  same  handwiiting :  but  that 
here  he  agrees  to  pay  to  the  order  of  Bradshaw  &  Williams,  being  estopped  only  to 
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say  that  tlicy  did  not  dtaw  the  Mil.]  Yes.  The  defciiflaiit  only  undertook  to  pay 
to  their  indursenient,  and  until  that  is  given  the  plaintift'  has  no  title.  The  case  is 
not  like  that  of  Gibsmi  v.  Minet  (1  H.  Bl.  5G9),  where  the  acceptors  were  aware  of  the 
forgery  :  here,  for  aught  that  appears,  the  defendant  may  have  been  wholly  ignorant 
that  the  signature  of  Bradshaw  &  Williams  was  not  genuine  ;  and  that  question  was 
not  submitted  to  the  jury. 

Cur.  adv.  vult. 

Tiie  judgment  of  the  Couit  was  now  pronounced  by 

r.AitKK,  B.  The  only  question  in  this  case  was,  whether  the  indorsement  alleged 
in  the  declaration  to  have  been  made  by  Bradshaw  &  Williams  was  proved.  It 
appears,  that  the  issue  raised  by  the  traverse  of  the  indorsement  was  not  brought 
under  the  notice  of  the  learned  Judge  who  tried  the  case,  until  the  jury  had 
given  their  verdict  upon  the  principal  point  in  dispute,  which  the  Court,  on  the 
application  for  a  I'ulc  for  new  trial,  refused  to  disturb;  and  the  argument  on  shewing 
cause  was  confined  to  the  (piestion,  whether  the  indorsement  was  proved  by  the 
evidence. 

The  bill  was  drawn  in  the  name  of  Bradshaw  &  Williams,  and  indorsed  in  the 
same  name,  and  there  was  some  evidence  of  its  being  properly  indorsed,  as  it  was 
brought  by  the  defendant's  partner,  with  the  indorsement  upon  it,  to  be  discounted 
by  a  prior  holder.  On  the  part  of  the  defendants  it  was  shewn,  that  this  firm  was 
a  real  one,  [255]  and  proved  by  both  members  of  the  firm,  that  the  drawing  and 
indorsement  were  forgeries. 

On  the  argument  before  us,  it  was  contended  by  the  plaintiff's  counsel,  that  the 
drawing  Ijcing  a  forgery,  the  defendant  by  his  acceptance  had  undertaken  to  pay  to 
an}'  one  who  held  the  bill  by  an  indorsement  in  the  same  handwriting,  according  to 
the  principle  laid  down  in  Cooper  v.  Meyer  (10  B.  &  C.  468;  5  Man.  &  R.  387);  and 
it  was  said  there  was  evidence  in  the  case,  that  the  signatures  in  drawing  and  indorsing 
were  those  of  the  same  person.  If  this  were  so,  the  rule  ought  to  he.  made  absolute  for 
a  new  trial,  as  the  question  as  to  the  identity  of  the  signature  has  not  been  submitted 
to  the  jury. 

But  on  the  part  of  the  defendant  it  is  insisted,  that  the  ease  of  Co<yper  v.  Meyer  is 
distinguishable  from  the  present,  for  there  the  drawers  were  fictitious ;  here  they 
really  existed,  though  their  signature  was  forged ;  and  that  in  such  a  case,  the 
acceptor,  though  he  admits  that  the  bill  was  drawn  by  the  parties  by  whom  it  purports 
to  be  drawn,  does  not  admit  the  indorsement  by  the  same  parties;  a  doctrine  which 
is  clearly  established,  as  to  bills  whei-ein  the  signature  is  not  forged  :  Rohinsm  v.  Yarrmv 
(7  Taunt.  455).  In  analogy  to  that  case,  the  defendant,  it  is  said,  admits  by  his 
acceptance  that  the  bill  was  drawn  in  the  name  of  Bradshaw  &  Williams,  by  them- 
selves, or  .some  agent  authoiized  to  draw  in  their  name  :  but  it  does  not  admit  that 
it  was  indorsed  by  themselves,  or  some  agent  authorized  to  indorse,  which  is  a  different 
species  of  authority.  And  we  cannot  help  thinking  there  is  great  weight  in  that 
argument,  if  the  defendant  accepted  the  bill  in  ignorance  of  the  forgery;  but  if  he 
knew  of  it,  and  intended  that  the  bill  should  be'  put  into  circulation  by  a  forged 
indorsement,  in  the  name  of  the  same  fiim,  by  the  same  party  who  drew  it,  the  case 
seems  to  fall  within  the  principle  of  [256]  that  of  Cooper  v.  Meyer.  Some  doubt  how- 
ever occurs,  whether  the  instrument  ought  not  to  be  declared  upon  as  payable 
to  bearer,  according  to  the  case  of  Gihson  v.  Minet  (1  H.  Bl.  569),  as  ultimately 
decided  by  the  majority  of  Judges,  and  the  House  of  Lords,  and  followed  by  the 
Court  of  King's  Bench,  in  the  case  of  Bennet  v.  Farnell  (1  Camp.  130,  180  c.).  It 
may  be  remarked,  that  these  cases  were  not  cited,  or  this  question  raised,  in  Cooper 
V.  Meyer. 

There  must  therefore  be  a  new  trial. 

Rule  absolute. 


WiLUAMs  r.  Moor.  Exch.  of  Pleas.  Feb.  25,  1843.— An  account  stated  by  an 
infant  IS  not  absolutely  void,  but  voidable  only,  and  may  be  ratified  by  him  after 
attainmg  his  full  age  ;  and  if  he  does  so  ratify  it,  an  action  of  debt  as  well  as 
assump,sit  may  be  maintained  thereon.— Qu.-ere,  whether  to  a  plea  of  infancy,  the 
planifitl  ought  to  new  assign  the  ratification  as  a  new  contract  entered  into  after 
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the  party  has  obtained  the  capacity  of  contracting,  or  plead  it  hy  way  of  leplica- 
tioii,  as  an  act  giving  validity  to  an  otherwise  invalid  contract. 

[S.  C.  2  Dowl.  (N.  S.)  993 ;  12  L.  J.  Ex.  253 ;  7  Jur.  817.] 

Debt  for  work  and  materials,  for  goods  sold  and  delivered,  for  interest,  and  for 
money  due  on  an  account  stated. 

Plea,  infancy. 

Replication,  that  the  defendant,  before  the  commencement  of  the  suit,  to  wit,  on 
the  10th  day  of  December,  1<S37,  attained  his  full  age  of  twenty-one  years,  and  before 
the  commencement  of  the  suit,  to  wit,  on  the  27th  September,  1839,  in  wi-iting  then 
signed  liy  him,  assented  to  and  ratified  and  confirmed  the  said  contract  in  the  declara- 
tion mentioned,  and  then  agreed  to  pay  the  plaintiH'  the  said  monies  therein  mentioned. 
Verification. 

To  this  replication  the  defendant  demurred,  on  the  following  grounds,  viz.  that 
an  action  on  an  account  stilted  did  not  lie  against  an  infant ;  that  the  replication 
stilted  that  the  defendant  was  an  infant  at  the  time  of  stating  the  account,  and  that 
an  infant,  though  he  state  an  account,  cannot  be  sued  upon  it ;  that  an  infant  could 
not  ratify  such  a  contract  after  he  came  of  age,  or  be  liable  in  con-[257]-sequence  of 
such  subsequent  ratification  on  an  account  stated  by  him  when  he  was  a  minor  ;  that  the 
action  should  have  been  brought  in  a.ssumpsit,  and  not  dtjbt :  that  an  infant  is  not 
liable  for  interest. 

Joinder  in  demurrer. 

Erie  (February  11)  argued  in  support  of  the  demurrer.  An  infant  cannot  state  an 
account,  and  if  he  do,  it  is  absolutely  void,  and  not  voidable  only,  and  it  cannot  form 
the  consideration  for  a  new  promise.  Tnieman  v.  Hnrd  ( 1  T.  K.  40).  It  was  there 
held  that  assumpsit  on  an  account  stated  does  not  lie  against  an  infant.  Lord 
Mansfield,  C.  J.,  said,  "An  infant  cannot  bind  himself  by  stating  an  account." 
And  Bulier,  J.,  says,  "A  later  ease  (/;)  than  those  which  have  been  cited  has  been 
determined,  which  settles  this  case.  There  this  Court  were  unanimously  of  opinion 
that  an  action  would  not  lie  on  an  account  stated  against  an  infant.  The  ground  is 
this,  the  only  consideration  for  the  promise  is  the  stating  of  the  account ;  now  if  an 
infant  cannot  state  an  account,  the  consideration  does  not  hold,  and  the  promise  is 
void."  That  is  an  authority  to  shew  that  the  contract  is  altogether  void.  [Parke,  B. 
Is  there  any  distinction  between  an  account  stated  and  a  claim  for  goods  sold  and 
delivered,  which  were  not  necessaries?  An  infant  can  ratify  a  debt  for  goods  sold.] 
Yes ;  in  the  case  of  goods  sold  an  infant  may  ratify,  for  he  has  received  value 
originally  :  there  would  have  been  quid  pro  quo ;  and  where  he  has  received  value,  it 
is  reasonable  that  he  should  be  allowed  to  ratify.  But  where  an  account  is  stated, 
the  consideration  may  have  been  valueless ;  or  each  party  may  have  destroyed  his 
vouchers,  and  have  no  means  of  knowing  what  was  the  real  foundation  for  the 
demand.  The  authorities  are  collected  in  a  note  to  Harrison  v.  Fane  ( 1  Man.  & 
Gr.  550,  note  (/)),  and  it  [258]  appears  that  the  only  mode  by  which  an  infant  can 
account  is  before  auditors  appointed  in  a  court  of  record,  or  by  single  bill,  that  is  a 
bond  without  a  penalty,  to  pay  for  necessaries.  In  Thornton  v.  lUmgiuurth  (2  B.  & 
Cr.  824  ;  4  D.  &  R.  545),  where  it  was  held  that  a  promise  made  after  the  commence- 
ment of  an  action  is  not  sufficient  to  sustain  a  replication  that  the  defendant  (who  had 
pleaded  infancy)  ratified  his  contract  after  he  came  of  age,  Bayley,  J.,  says,  "In  the 
case  of  an  infant,  a  contract  made  for  goods  for  the  purposes  of  trade  is  absolutel}' 
void,  not  voidable  only."  And  Holroyd,  J.,  says,  "  Here  no  ground  of  action  capable 
of  being  enfoi'ced  in  a  court  of  law  existed  at  the  time  when  the  action  was  brought ; 
there  was  no  foundation  upon  which  the  action  could  rest.  The  new  promise  was  the 
sole  ground  of  action,  and  not  the  revival  of  an  old  one."  Littledale,  J.,  likewise 
says,  "  The  contract  of  an  infant  under  such  circumstances  as  the  present  being  void 
and  not  voidable,  the  promise  in  this  case  did  not  prove  that  any  legal  cause  of  action 
existed  at  the  time  when  the  action  was  commenced."  [Parke,  H.  Holroyd,  J.,  does 
not  adopt  the  distinction  taken  by  Bajdey,  J.,  that  a  promise  to  pay  for  goods 
not  necessaries  may  be  ratified,  but  that  a  promise  to  pay  for  goods  purchased 
for  the  purposes  of  trade  is  void.  The  promise  is  not  void  in  any  case  unless  the 
infant  chooses  to  plead  his  infancy.]     In  Inyledeiu  v.  Douglas  (2  Stark.  N.  P.  C.  36), 

(i)  Alluding  to  Bnrtlelt  v.  Emery,  which  is  given  in  a  note  to  that  case,  1  T.  R.  42. 
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Lord  Elleiiborongli,  C.  J.,  held  that  an  account  stated  by  an  infant  is  not 
evidence  after  he  attains  his  age,  even  to  shew  that  he  has  been  supplied  with  the 
necessaries  mentioned  in  the  account.  That  is  in  accordance  with  the  opinions 
expressed  by  I^ayley,  J.,  and  Littledale,  J.,  in  Thornton  v.  IlUngworth.  So  in 
jl'tlliamson  v.  Waits\\  Camp.  552),  Sir  James  Mansfield,  C.  J.,  held  that  an  infant 
could  not  accept  a  bill  of  exchange  for  necessaries.  And  the  reason  given  in  the  note 
to  that  case,  why  an  infant  cannot  be  bound  by  his  signature  to  a  negotiable  bill  or 
[259]  note,  is,  because  it  not  only  admits  the  debt,  but,  if  valid,  would  render  him 
liable  to  an  action  at  the  suit  of  the  indorsee,  in  which  the  amount  of  the  original  debt 
could  not  be  disputed.  [Alderson,  B.  In  the  case  of  a  negotiable  bill  or  note,  the 
ratification  would  be  a  promise  which  would  not  correspond  with  the  declaration. 
Here  the  ratification  would  agree  with  the  cause  of  action  mentioned  in  the  declara- 
tion.] The  plaintifl  ought  to  have  declared  in  assumpsit,  and  not  in  debt.  This  form 
of  action  assumes  that  it  was  a  complete  debt  during  the  minority.  [Alderson,  B. 
Have  you  any  authority  that  a  bill  of  exchange  cannot  be  ratified  1)  Hitnt  v.  Massei/ 
(5  B.  &  Ad.  902;  3  Nev.  &  M.  109)  is  the  nearest  case  upon  that  point,  and  will 
perhaps  be  relied  upon  by  the  other  side  ;  but  there  the  question  whether  the 
oritjinal  instrument  was  not  void  was  not  raised,  and  the  promise  to  pay  the  bill  was 
made  before  it  became  due,  which  seems  to  be  material :  and  it  was  therefore  held 
that  it  would  support  a  count  on  a  promise  to  pay  according  to  the  tenor  and  effect 
of  the  bill.  Patteson,  J.,  there  says,  "  If  the  defendant  had  pleaded  infancy  specially, 
the  plaintifl'  might  have  replied  that  after  he  attained  the  age  of  twenty-one  years,  he 
assented  to  and  ratified  and  confirmed  the  several  pi'omises  in  the  declaration.  And 
the  letter  would  be  good  evidence  to  support  that  replication,  for  it  is  an  order  to  the 
defendant's  agent  to  pay  the  very  money  for  which  he  had  given  the  bill."  And 
Littledale,  J.,  says,  "The  case  might  be  difTerent,  if  the  defendant  had  become  of  age, 
and  written  the  letter  after  the  bill  had  become  due ;  then,  perhaps,  he  could  not  be 
said  to  have  promised  to  pay  according  to  the  tenor  and  efl'ect  of  the  bill."  Hedglcy 
V.  Holt  (4  Car.  &  P.  104)  is  another  authority  to  shew  that  an  infant  is  not  bound  by 
an  account  stated.  Where  there  is  proof  of  value  having  been  received,  it  seems  to 
be  a  voidable  liability  ;  but  in  the  case  of  an  account  stated,  there  is  no  proof  of  the 
articles  having  been  delivered.  It  is  contended  that  even  assumpsit  is  not  [260] 
maintainable  upon  an  account  stated,  but  k  fortiori  an  action  of  debt  is  not;  for  in 
delit  the  plaintifT  would  I'ccover  the  debt,  and  there  would  be  no  opportunity  of  going 
into  the  items  of  the  account.  In  Oliver  v.  IVoodruffe  (4  M.  &  W.  650),  where  a 
cognovit  was  given  by  an  infant,  the  Court  held  it  could  not  be  supported,  for  three 
reasons — that  an  infant  cannot  appoint  an  attoi'ney,  that  he  caiuiot  state  an  account 
so  as  to  bind  himself,  and  geneially  that  he  cannot  do  a!iy  act  to  prejudice  his  rights. 
[Parke,  B.  The  difficulty  in  my  mind  is  to  see  the  distinction  between  the  case  of  a 
sale  of  goods  which  are  not  necessaries,  and  that  of  an  account  stated.  I  cannot 
adopt  the  distinction  of  Mr.  Justice  Bayley.]  If  an  action  of  debt  be  held  to  be 
maintainable  upon  an  account  stated,  items  clearly  unsustainable  may  be  compre- 
hended, for  the  entire  amount  of  the  account  stated  would  be  recovered.  And 
assuming  that  assumpsit  might  be  maintained  by  reason  of  the  subsequent  ratifica- 
tion, an  action  of  debt  cannot ;  for  the  latter  could  only  be  maintained  on  the 
original  account,  which  was  insufficient.  If  it  be  not  nudum  pactum,  the  original 
claim  ought  to  have  been  declared  on. 

PetersdorfiF,  in  support  of  the  replication.  There  is  no  such  distinction  as  that 
which  has  been  attempted  to  be  taken  with  respect  to  contracts  by  an  infant,  as  to 
some  being  void,  and  others  voidable  only.  In  every  instance  they  are  only  voidable, 
and  can  only  be  made  void  by  the  infant  electing  to  plead  his  incapacity.  That  is  so 
even  in  the  case  of  a  bond  ;  and  the  only  reason  why  an  infant  cannot  ratify  such  an 
instrument  is  that  assigned  in  Baylis  v.  Dineley  (3  M.  &  Selw.  477),  namely,  because 
it  is  an  instrument  under  seal,  and  can  only  be  confirmed  by  an  instrument  of  as  high 
a  nature.  It  cannot  be  void  where  it  depends  upon  contract.  An  account  stated 
stands  on  the  same  ground  as  money  lent  or  goods  sold  and  delivered  to  an  infant :  and 
with  respect  [261]  to  money  lent,  it  has  been  held  that  a  promise  to  pay  the  latter 
after  full  age  is  good:  Ball  v.  Hesketh  (Comberb.  381).  [Alderson,  B.  And  yet  in 
Com.  Dig.  '"Enfant"  (C.)  2,  money  lent  is  put  as  an  instance  of  a  void  contract.] 
Yes :  there  is  a  constant  confusion  in  the  books  between  void  and  voidable,  the  words 
having  been  used  indiscriminately-.     In  Thornton  v.  Illingivorth,  which  is  one  of  the  cases 


11M.&W.262.  WILLIAMS    r.   MOOR  801 

in  which  the  contract  of  an  infant  is  said  to  bo  void,  and  where  the  claim  was  for 
goods  sold  and  delivered,  it  would  seem  that  if  the  ratification  had  been  before 
action,  the  plaintiti"  would  have  been  held  entitled  to  recover.  It  is  impossible  to 
distinguish  contracts  for  money  lent,  goods  sold  not  for  trading  purposes,  and  an 
account  stated.  [I'arke,  B.  In  Ball  v.  Ileskclh,  it  is  stated  to  be  a  good  consideration 
for  a  new  promise.  If  that  is  the  principle,  ought  you  not  to  have  new  assigned  the 
ratification  ?]  It  does  not  rest  on  the  principle  that  it  is  a  new  promise,  which  raises 
a  new  contract  by  the  ratification,  hut  on  the  account  stated  itself,  as  affirmed  by  the 
ratification.  A  ratification  by  an  infant  does  not  supersede  the  original  claim,  Init 
relates  back  and  gives  legal  eflect  to  it ;  it  fixes  the  defendant  with  an  obligation 
springing  out  of  the  old  contract.  [lunt  v.  Masse//  supports  that  view  of  the  case. 
There  the  action  was  upon  a  bill  accepted  by  the  defendant  whilst  he  was  under  age, 
and  Lord  Denman,  C.  J.,  observes  that  the  letter  written  subsequently  to  his  coming 
of  age  "amounted  to  a  ratification  of  the  original  promise  to  pay  according  to  the 
tenor  and  effect  of  the  bill  of  exchange,  and  might  be  declared  on  accordingly."  And 
in  Cohen  v.  Arinstrang  (1  M.  &  Selw.  72-4),  where  the  replication  was  similar  to  the 
present.  Lord  Ellenborough,  C.  J  ,  says,  "  Ratification  and  confirmation  mean  some- 
thing more  than  merely  repeating  the  promise ;  and  the  jury  have  found  that  the 
defendant  has  ratified.  What  does  that  mean  1  It  surely  means  that  he  rendered 
valid  what  was  before  done  ;  and  how  could  that  be  except  by  a  [262]  valid  act,  which 
act  would  have  been  invalid  if  he  was  then  an  infant.  If  the  replication  had  alleged 
merely  that  he  repeated  the  promise,  it  might  have  been  diff'erent ;  but  it  alleges  that 
he  ratified."  The  ratification  therefore  is  not  a  new  or  dili'erent  contract,  and  could 
not  have  been  newly  assigned.  In  IlarUei/  v.  JVharton  (11  Ad.  &  Ell.  934,  3  Per.  & 
D.  529),  the  declaration,  in  debt,  contained  counts  for  goods  sold  and  delivered,  and 
on  an  account  stated,  to  which  the  defendant  pleaded  infancy,  and  the  plaintiflf  replied 
that  the  defendant  ratified  the  contract  after  coming  of  age.  There  no  objection 
whatever  was  raised  to  the  replication  of  a  subsequent  ratification,  although  the  case 
was  much  contested  in  other  respects.  In  Ingledew  v.  Douglas,  IFilliammn  v.  JFatsoii, 
and  Hcdgley  v.  Holt,  no  attempt  was  made  to  shew  a  subsequent  ratification,  and 
therefore  those  cases  ai-e  not  in  point.  Gihhs  v.  Merrill  (3  Taunt  307),  shews  that  a 
bill  of  exchange  made  by  an  infant  is  not  void,  for  it  was  there  held  that  a  plea  in 
abatement  of  the  non-joinder  of  an  infant,  who  was  a  co-acceptor,  was  good.  Sir 
James  Mansfield,  C.  J.,  in  delivering  the  judgment  in  that  case,  says,  "  I  never  could 
understand  the  rule  of  law  that  an  infant's  contract  was  not  void  but  voidable. 
The  rule  that  he  is  liable  for  necessaries  is  plain  enough ;  but  it  does  not  seem  in 
other  cases  in  what  manner  he  is  to  avoid  his  contract.  He  may  do  it,  indeed,  by 
plea,  but  it  does  not  seem  necessary  that  he  should  do  any  previous  act  to  avoid  it. 
It  seems,  however,  that  the  contract  is  not  void  until  the  infant  says  that  it  is  void." 
When  the  terms  "void"  and  "voidable"  are  used,  it  is  in  truth  merely  a  variation 
in  phrase.  As  to  the  point  that  this  action  is  in  debt  and  not  in  assumpsit,  and  there- 
fore it  is  misconceived,  it  is  submitted  that  the  ratification  created  a  liability  to  pay  a 
sum  of  money  upon  an  account  stated,  and  for  that  debt  will  lie.  There  is  no  differ- 
ence in  this  respect  between  indebitatus  assumpsit  and  debt,  because  where  one  lies 
the  [263]  other  does.  The  only  question  on  the  record  is,  whether  there  is  any  legal 
liability  upon  the  infant  to  pay  this  claim,  and  the  subsequent  ratification  removes 
the  excuse  set  up  by  the  defendant.  There  is  no  doubt  that  debt  lies  against  an  infant 
in  other  cases,  where  he  has  ratified  the  contract;  and  if  this  ratificatioa  be  not  void, 
it  will  equally  well  support  this  claim. 

Erie  was  heaid  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  was  an  action  of  debt  on  the  common  counts  for  work  and 
materials,  and  for  goods  sold  and  delivered,  with  a  count  on  an  account  stated. 

Plea,  that  at  the  time  of  making  the  alleged  contracts  defendant  was  an  infant. 
Replication,  that,  after  defendant  attained  his  age  of  twenty-one  years,  and  before 
the  commencement  of  the  suit,  he  ratified  and  confirmed  the  said  contract.  To  this 
replication  theie  was  a  demurrer,  on  the  ground  that  an  account  stated  by  an  infant 
is  absolutely  void,  and  that  no  subse({uent  ratification  of  it  after  the  infant  has 
attained  his  age  of  twenty-one  years  will  set  it  up,  so  as  to  enable  the  other  party 
to  the  account  to  sue  upon  it.  It  is  not  necessary  that  we  should  decide  what  is  the 
Ex.  Div.  VIII.— 26 
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precise  legal  operation  of  the  ratiliciitioii  by  a  party  who  has  attained  his  age  of 
twenty-one  years,  of  a  contract  entered  into  dining  his  minority  ;  whether  it  is  to  be 
treated  as  an  act  giving  validity  to  an  otherwise  invalid  contract,  or  as  a  new  contract 
volnntarily  entered  into  after  the  party  has  obtained  the  capacity  of  contracting,  the 
consideration  being  the  moral  duty  arising  from  the  previous  transactions.  The 
course  of  pleading  in  this  case,  following  that  which  was  adopted  in  Cohen  v.  Armstrong 
(1  M.  &  iSelw.  724),  Thm-iiton  v.  lllinijworth  (2  B.  &  Cr.  824),  and  Hartley  v.  Wharton 
(9  Ad.  &  El.  934),  (which  last,  like  [264]  the  present,  was  an  action  of  debt),  would 
rather  seem  to  indicate  that  the  eft'ect  of  ratification  is  to  set  up  and  give  validity  to 
the  otherwise  invalid  contract — to  remove  the  bar  of  infancy.  On  the  other  hand, 
that  which  is  pointed  out  by  the  Couit  of  King's  Bench,  in  the  above-mentioned  case 
of  Cohen  v.  Arimtrong,  as  the  old  form  of  pleading,  would  lead  to  the  inference  that 
in  such  a  case  as  the  present  the  liability  of  the  defendant  arises  wholly  on  a  new 
contract,  made  after  he  has  attained  his  age  of  twenty-one  years.  [See  what  was  said 
by  Lord  Mansfield  in  Hawkes  v.  Saunders  (Cowp.  290),  and  by  Lord  Holt  in  Heyling 
V.  Ilndings  (I  Ld.  Ivaym.  389  ;  and  see  Comberbach,  381).] 

Whichever  form  of  pleading  is  adopted,  and  whatever  be  the  precise  legal  nature 
of  r.atiKoation,  it  is  clear  that  on  a  declaration  for  goods  sold  and  delivered  only, 
without  any  count  on  an  account  stated,  the  ratification  by  the  defendant  after  he 
has  attained  his  majority  will  entitle  the  plaintitt'to  recover. 

But  the  argument  on  behalf  of  the  defendant  was,  that  the  case  is  different  in  an 
action  on  an  account  stated  ;  for  that  an  account  stated  by  an  infant  is  not  merely 
voidable,  but  actually  void,  so  that  no  subsequent  ratification  can  make  it  of  any  avail. 
But  we  can  see  no  sound  or  sensible  distinction  in  this  respect  between  the  liability 
of  an  infant  on  an  account  stated,  and  his  liability  for  goods  sold  and  delivered,  or  on 
any  other  contract. 

The  contract  of  an  infant  for  goods  sold  and  delivered  (not  being  necessaries)  is 
as  completely  void  as  his  contract  on  an  account  stated,  if  by  the  woid  void  is  meant 
incapable  of  being  enforced.  The  plea  of  infancy  will  be  a  bar  to  any  demand  on  the 
one  contract  as  well  as  on  the  other.  But  if  by  "void"  is  meant  incapable  of  being 
ratified,  then  we  can  discover  neither  principle  nor  authority  for  the  distinction 
relied  on. 

The  principle  on  which  the  law  allows  a  party  who  has  attained  his  age  of  twenty- 
one  years  to  give  validity  to  con-[265]-traets  entered  into  during  his  infancy  is,  that 
he  is  supposed  to  have  acquired  the  power  of  deciding  for  himself,  whether  the  trans- 
action in  question  is  one  of  a  meritorious  character,  by  which  in  good  conscience  he 
ought  to  be  bound  ;  and  there  seems  nothing  in  the  liability  on  an  account  stated  to 
take  that  out  of  this  general  principle.  It  was  indeed  argued  for  the  defendant,  that 
on  an  account  stated  an  infant  derives  no  benefit ;  that  he  does  not,  as  on  a  purchase 
of  goods,  get  any  thing  valuable  ;  that  he  has  no  quid  pro  quo.  But  this  is  a  fallacy  ; 
an  infant  stating  an  account  gets  precisely  the  same  benefit  as  an  adult  gets  on  a 
similar  transaction.  He  makes  certain  the  previously  uncertain  state  of  the  trans- 
actions between  himself  and  the  person  with  whom  he  is  stating  accounts,  and  he 
gets  rid  of  the  necessity  of  preserving  vouchers.  This,  in  the  case  of  an  adult,  is  a 
sufficient  consideration  to  create  a  debt ;  and  we  can  discover  no  reason  why  it  should 
not  have  the  same  effect  in  the  case  of  an  infant,  supposing  him  to  adopt'  and  ratify 
it  after  he  comes  of  age. 

If  an  infant,  having  had  dealings  with  an  adult,  meets  and  settles  accounts  with 
hmi  during  his  infancy  in  the  ordinary  way,  and  a  balance  is  struck  and  vouchers 
destroyed,  he  does  that  which  certainly  creates  no  legal  liability  on  his  part.  But  if 
on  attaining  his  age  of  twenty-one  years,  he  is  satisfied  of  the  "fairness  of  the  settle- 
ment, there  seems  to  us  to  be  just  the  .same  reason  why  he  should  be  permitted  to 
confirm  that  settlement,  and  render  himself  liable  for  the  balance,  as  there  is  for 
enabbng  him  to  make  himself  liable  on  any  other  contract  entered  into  during  his 
infancy.  The  same  principle  applies  as  in  the  case  of  work  and  labour,  or  good.s'sold 
and  delivered. 

Neither  do  the  eases  cited  by  the  defendant  at  all  bear  out  his  proposition.  It  is 
undoubtedly  shewn  very  clearly,  by  the  early  authorities  to  which  we  were  referred, 
that  an  infant  cannot  state  an  account  so  as  to  bind  himself.  But  so  neither  can  he 
render  hirnself  li.able  on  any  other  contract  not  for  necessaries. 

[266]  The  ease  of  Trueman  v.  Hurst  (1  T.  K.  40)  was  an  action  of  assumpsit  on 
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an  .account  stated — pica,  infancy — replication,  that  the  promises  were  for  necessaries. 
The  replication  was  held  bad  on  demurrer,  and  on  very  satisfactory  j^rounds  ;  for  an 
account  stated  cannot  possibly  be  itself  described  as  coming  under  the  head  of 
necessaries  :  and  the  question,  whether  the  items  of  which  the  account  consists  be 
made  up  of  necessaiies,  is  by  the  very  statement  of  account  itself  excluded  from  the 
view  of  the  Court,  although  that  is  in  truth  on  such  a  replication  the  only  question 
to  be  decided.  The  Court  therefore  most  properly  held  the  replication  bad.  Exactly 
the  same  observation  applies  to  the  case  of  Bartldt  v.  Eintrij,  referred  to  by  Mr.  Justice 
Buller,  and  mentioned  in  the  note  to  Trneman  v.  Hurst.  But  in  neither  of  those  eases 
was  the  point  raised,  whether  an  account  stated  was  void  against  an  infant  in  any 
sense  which  would  rei\der  it  impossible  for  him  to  set  it  up  by  ratification  after  he 
Ciime  of  age.  The  authorities  referred  to,  therefore,  certainly  do  not  bear  out  the 
proposition  of  the  defendant ;  and  we  have  already  stated  that  we  do  not  think  it 
rests  on  any  sound  principle  of  law. 

The  general  doctrine  is,  that  a  party  may,  after  he  attains  his  age  of  twenty-one 
years,  ratify  and  so  make  himself  liable  on  contracts  made  dui'ing  infancy.  We  think 
that,  on  principle  unopposed  by  authority,  this  may  be  done  on  a  contract  arising  on 
an  account  stated,  as  well  as  on  any  other  contract.  Judgment  must  therefore  be  for 
the  plaintiff'. 

Judgment  for  the  plaintiff. 

His  Lordship  afterwards  added, — "Whether  this  replication  amounts  in  fact  to 
a  new  assignment,  or  is  improperly  pleaded  by  way  of  replication,  is  not  in  question, 
as  it  is  not  pointed  out  as  a  ground  of  special  demurrer." 

[267]  Imray  M.  Magnay  ANB  Another.  Exeh.  of  Pleas.  Feb.  2.5,  1843. — Where 
goods  seized  under  a  writ,  founded  upon  a  judgment  fraudulent  against  creditors, 
remain  in  the  hands  of  the  sheiift',  or  are  capable  of  being  seized  by  him,  he  is 
compellable,  under  the  stat.  13  Eliz.  c.  5,  to  seize  and  sell  such  goods  under  a 
writ  afterwards  received  by  him,  and  founded  on  a  bona  fide  debt :  and  if  he 
neglect  to  do  so,  having  notice  of  the  fraud,  and  return  nulla  bona  to  the  latter 
writ,  he  is  liable  to  an  action  for  a  false  return. — Therefoi'c,  evidence  of  the  fraud 
in  the  previous  judgment  and  execution  is  admissible  in  such  action,  in  answer 
to  a  defence  founded  on  the  outstanding  writ. — And  the  conduct  of  the  debtor 
in  reference  to  the  execution  of  the  previous  judgment  is  admissible  in  evidence, 
as  a  part  of  the  fraud. 

[S.  C.  2  Dowl.  (N.  S.)  531  ;  12  h.  J.  Ex.  188  ;  7  Jur.  240.     See  Chridopher!:on  v.  Burton, 
1848,  3  Ex.  160;  Bemmett  v.  Lawrence,  1859,  15  Q.  B.  1004.] 

Case  against  the  defendants  as  sheriff  of  Middlesex.  The  first  count  of  the 
declaration  stated,  that  the  plaintitt'  had  recovered  a  judgment  against  H.  Ciompertz 
for  23G1.  12s.,  and  that  the  defendants,  as  sheriff'  of  Middlesex,  took  in  execution  the 
goods  of  Gompertz  under  the  fieri  facias,  but  made  a  false  return  thereto  of  nulla 
bona.  The  second  count  stated,  that  there  were  goods  of  Gompertz,  out  of  which  the 
defendants  might  and  ought  to  have  levied  the  said  sum  of  money,  but  that  they 
neglected  and  I'efused  so  to  do,  and  falsely  returned  nulla'  bona.  The  defendants 
pleaded,  first,  not  guilty  ;  secondly,  to  the  first  count,  that  they  did  not  take  in 
execution  the  goods  of  Gompertz  :  thirdly,  to  the  same  count,  that  they  did  not  levy 
the  money  ;  fourthly,  to  the  second  count,  that  they  the  defendants  could  not  nor 
ought  to  have  levied  the  monies  aforesaid,  modo  et  forma ;  fifthly,  to  the  same  count, 
that  the  defendants  had  no  notice  that  they  could  levy  on  the  goods  of  Gompertz. 
Issues  thereon. 

At  the  trial  before  Lord  Abingei',  C.  B.,  at  the  Middlesex  Sittings  aftei'  last  Trinity 
Term,  it  appeared  that,  at  the  time  of  the  delivery  of  the  plaintiff's  writ  to  the  defen- 
dants, the  execution  debtor,  Gompertz,  was  in  possession  of  property  far  exceeding  in 
value  the  amount  of  the  plaintiff's  judgment ;  but  it  was  alleged  on  behalf  of  the 
defendants  that  this  property  was  not  seizable  under  the  plaintiff's  writ,  inasmuch  as 
there  were,  before  the  delivery  of  that  writ  to  the  .sheriff',  other  writs  of  fieri  facias 
against  Gompertz  in  their  hands,  and  in  particular  a  writ  at  the  suit  of  one  Bebb,  for 
£3016.  The  plaintiff'  offered  evidence  in  reply,  to  shew  that  Bebb's  execution  was 
fraudulent  as  between  him  and  Gompertz.     This  evidence  was  objected  to  for  the 
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defendants,  on  the  ground  tliat  the  sheriff  conld  not  bo  afFected  thereby,  unless  it  were 
shewn  that  he  had  notice  [268]  of  the  fraud.  The  Lord  Chief  Baron  received  the 
evidence,  reservint,'  the  quesiion  for  the  opinion  of  the  Court.  For  the  purpose  of 
proving  the  fraud^  the  plaintilt  tendered  evidence  to  the  following  effect : — Before  the 
delivery  of  Bebb's  writ  to  the  sherill'  in  December,  1841,  there  had  been  in  the  sheriff's 
hands,  since  the  previous  January,  a  writ  for  £.3000  at  the  suit  of  one  Watson.  On 
Bebb's  writ  lieing  brought  to  the  sheriff's  office,  they  declined  to  execute  it  unless 
Watson's  writ  were  withdrawn.  Gonipertz  thereupon  obtained  from  Watson  an 
authority  to  withdraw  it,  which  was  done,  and  Gompertz's  attorney  paid  the  costs. 
It  appeared  also  by  the  evidence  of  Mr.  Taylor,  the  present  plaintiff's  attorney,  that 
he  had  originally  commenced  the  action  against  Gorapertz  at  the  suit  of  Watson,  in 
January,  18  tl,  at  the  request  of  Gonipertz  himself  :(o)  that  he  declined,  however,  to 
proceed  to  judgment  therein  without  Watson's  authority,  which  Gonipertz  undertook 
to  procure,  and  accordingly  obtained  and  brought  to  Taylor  a  paper  purporting  to  be 
written  by  Watson,  authorizing  Taylor  to  proceed  in  the  action.  It  was  shewn  that 
this  paper  was  really  in  the  handwriting  of  one  Wills,  the  brother-in-law  of  Gonipertz. 
The  other  writs  in  the  sheriff's  hands,  exclusively  of  Bebb's,  were  not  of  sufficient 
amount  to  cover  the  property  in  Gompertz's  possession  or  to  have  prevented  the 
defendants  from  executing  the  plaintiff's  writ. 

It  was  objected  on  behalf  of  the  defendants,  that  the  conduct  of  Gompertz  in 
respect  to  the  previous  executions  was  not  admissible  against  the  sheriff:  the  learned 
Judge,  however,  received  it.  Some  evidence  was  also  given  of  favour  shewn  by  the 
sheriff's  officer  to  Bebb's  execution,  and  of  circumstances  which  tended  to  shew  that 
he  had  notice  of  the  fraud.  It  appeared  also  that,  at  the  time  of  that  execution,  a 
claim  was  made  by  one  Palmer  to  the  goods,  [269]  and  an  issue  under  the  Interpleader 
Act  was  directed  between  Palmer  and  Bebb,  which,  however,  was  never  brought  to 
trial.     The  jury  found  a  verdict  for  the  plaintiff,  damages  2391.  12s. 

In  Michaelmas  Term,  Erie  ol)tained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
the  evidence  objected  to  was  improperly  admitted.     In  the  same  term  (Nov.  17), 

Crowder,  R.  V.  Richards,  and  Montague  Chambers  shewed  cause.  The  evidence 
of  fraud  in  the  previous  execution  was  clearly  admissible  ;  and  inasmuch  as  the  conduct 
of  Gompertz,  in  reference  to  Watson's  execution,  tended  to  the  proof  of  the  fraud,  it 
was  also  properly  received  for  that  purpose.  The  circumstance  of  Watson's  execution 
having  remained  in  the  hands  of  the  sheriff  for  nearly  a  whole  year  was  sufficient  to 
put  him  upon  inquiry  with  respect  to  it ;  and  it  was  his  duty  to  make  such  inquiry, 
which  would  at  once  have  furnished  him  with  ample  evidence  of  the  fraud  :  Dorick  v. 
Croivcler  (8  B.  &  Cr.  132  ;  2  Man.  &  Ry.  84).  In  that  case  as  in  the  present,  the 
evidence  of  the  fraud  arose  out  of  the  conduct  of  the  execution  creditor,  in  withholding 
the  execution  of  his  writ,  and  permitting  the  debtor  to  retain  his  credit  over  the  goods. 
But  further,  thei'c  was  in  this  case  evidence  to  fix  the  officer  with  knowledge  of,  and 
even  with  participation  in,  the  fraud  ;  and  the  sheriff  is  answerable  in  this  action  for 
the  acts  of  his  officer :  Warmoll  v.  Young  (.5  B.  &  Cr.  660 ;  8  D.  &  R.  442).  Barber  v. 
Mitchell  (2  Dowl.  P.  C.  574)  is  an  express  authority  to  shew  that  the  question,  whether 
the  sheriff'  was  a  party  to  a  fraudulent  execution,  may  be  tried  in  an  action  for  a  false 
return.  In  the  proof  of  mala  fides  on  the  part  of  the  sheriff,  it  is  a  necessary  step  to 
shew  that  the  previous  executions  were  fraudulent.  Lovick  v.  Ormoder  is  a  distinct 
authority,  that  if  the  sheriff,  by  [270]  his  officer,  has  notice  of  such  fraud,  he  is  bound 
to  make  reasonable  and  proper  inquiries. 

Erie  and  Kennedy,  contrd.  All  that  the  plaintiff  professed  to  do  in  this  case  was 
to  shew  that  Bebb's  judgment  was  fraudulent,  and  that  the  sheriff  had  notice  thereof ; 
and  for  that  purpose  the  evidence  was  admitted.  But  it  is  submitted  that  that  is  not 
alone  any  answer  to  the  defence  of  the  sheriff,  founded  upon  the  existence  of  outstanding 
writs  which  cover  the  amount  of  the  goods  :  he  must  be  shewn  to  have  been  a  party 
to,  and  accomplice,  in  the  fraud.  It  is  not  enough  that  he  has  information  of  it,  which 
he  may  believe  or  not.  Here  the  writs  originally  came  into  the  office  without  any 
knowledge  on  the  part  of  the  sheriff  how  the  judgments  were  obtained,  and  it  was 
his  duty  to  execute  them  according  to  their  piiority  :  Dreive  v.  Laiimn  (11  Ad.  &  E. 
529  ;  3  P.  &  D.  24.5),  JFintlc  v.  Freeman  (II  Ad.  &  E.  599  ;  1  G.  &  D.  93).  Ordinarily 
speaking,  the  sale  enures  to  the  satisfaction  of  the  writ  first  delivered  to  the  sheriff. 


(a)  This  piece  of  evidence  was  not  specifically  objected  to. 
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This  ease  is(iuito  difluroiit  fioni  Jraniiull  v.  ¥011111/,  wliich  was  dci'idud,  011  the  .■uilliority 
of  Keinphi7ul  v.  Macauhy  (Poake's  N.  P.  C.  65),  upon  the  gioiind  that  the  sheritl  had 
been  guilty  of  misconduct  and  partiality,  in  paying  the  proceeds  of  the  levy  to  the 
first  execution  creditor,  after  the  second  creditor  had  expressly  directed  him  to  retain 
them.  But  mere  delay  in  the  execution  of  a  writ  does  not  of  itself  afl'ord  any  evidence 
of  fraud.  In  Barber  v.  Mitchell,  Patteson,  J.,  expressed  his  opinion  that  a  judgment 
could  not  be  shewn  to  have  been  fraudulent  as  against  creditors,  in  an  action  against 
the  .sherirt',  unless  it  appeared  that  he  was  a  party  to  the  fraud.  [Parke,  B.  Lnviek  v. 
Crouder  was  the  case  of  an  execution  delivered  to  the  slieriH'  under  circumstances  of 
fraud.]  Yes  :  it  was  delivered  with  a  direction  not  to  sell.  The  leases  cited  on  [271] 
the  other  side  did  not  at  all  proceed  upon  the  ground  of  fraud  in  the  judgment. 
Unless  the  sherifi'  was  a  party  to  the  concoction  of  the  fraiululent  judgment,  the  fraud 
ill  it  is  irrelevant.  Then  the  conduct  of  Gompertz  was  not  admissible  in  evidence  : 
what  he  did  with  respect  to  Watson's  execution  afibrded  no  proof  that  Beblj's  was 
fraudulent. 

Cur.  adv.  vult. 

Parke,  B.  The  judgment  of  the  Court  was  delayed  in  this  case,  for  the  purpose 
of  considering  whether  the  direction  of  the  Lord  Chief  Baron,  upon  two  questions 
which  arose  at  the  trial,  was  correct  in  point  of  law.  It  was  an  action  brought  by  a 
judgment  creditor  again.st  the  sheriff,  for  neglecting  to  levy,  and  returning  nulla  bona. 
The  defence  was,  that  the  goods  proved  to  be  in  the  possession  of  Gompertz,  the 
original  defendant,  of  the  value  of  considei'ably  more  than  £1000,  were  not  scizable 
under  the  plaintitt's  writ,  because  thei'e  were,  before  its  delivery  to  the  sheriff',  five 
writs  of  fi.  fa  in  the  hands  of  the  sherilf,  commanding  him  to  levy  a  much  larger 
amount.  The  answer  to  this  case,  on  the  part  of  the  plaintifl',  was,  that  part  of  those 
were  withdrawn,  and  that  the  principal  judgment  and  execution  remaining  were 
fraudulent  against  bona  fide  creditors ;  and  if  they  were  removed,  there  were  goods 
enough  to  answer  the  plaintiff's  delit.  The  plaintiff's  counsel  offered  evidence  of  the 
fraud.  The  counsel  for  the  defendant  objected,  that  such  evidence  could  not  be 
received  against  the  sheriff",  unless  the  sheriff'  had  notice  of  the  fraud.  The  Lord  Chief 
Baion  admitted  the  evidence,  reserving  that  point.  This  is  the  first  point  to  be 
decided. 

In  order  to  shew  that  the  judgments  and  executions  were  fraudulent,  evidence 
was  offered  of  the  comluct  of  Gompertz  with  respect  to  a  former  execution.  The 
principal  writ  of  ti.  fa.,  relied  on  by  the  defendants,  was  at  the  suit  of  one  Bebb,  for 
£.3015,  delivei'ed  to  the  sheriff'  [272]  on  the  7th  December,  1841.  An  execution  was 
in  the  sheiiff''s  hands  from  January,  18-11,  at  the  suit  of  one  Watson,  for  =£3000,  and 
soon  after  Bebb's  writ  was  brought  to  the  sherift"s  officer  to  be  executed,  he  declined 
to  do  so,  uidess  Watson's  were  withdrawn.  Gompertz  procured  an  authority  from 
Watson  to  withdraw  it,  and  Gompertz's  attorney  paid  the  costs.  Watson's  writ  had 
been  issued  in  the  beginning  of  1841  by  a  Mr.  Taylor,  in  an  action  commenced  by 
him  at  the  request  of  Gompertz.  Taylor  would  not  proceed  to  judgment  without 
Watson's  authority,  and  Gompertz  undertook  to  procure  it.  He  produced  a  paper 
purporting  to  be  written  by  Watson,  and  to  authorize  the  proceedings.  There  was 
evidence  that  the  paper,  alleged  to  be  in  Watson's  handwriting,  was  in  that  of  a 
brother-in-law  of  Gompertz. 

Mr.  Eric,  for  the  defendants,  objected  that  the  conduct  of  Gompertz  generally  on 
previous  executions  was  not  admissible  in  an  action  against  the  sheriff.  And  this  is 
the  second  question  which  we  have  to  decide. 

If  Bebb's  execution  is  rejected,  the  others,  being  to  the  amount  of  about  £800  and 
upwards,  did  not  appear  to  cover  the  whole  of  the  eff'ects  of  which  prima  facie  evidence 
was  given. 

The  first  objection  made  by  Mr.  Erie,  we  think,  ought  not  to  prevail.  So  far  as 
it  relates  to  the  reception  of  evidence  that  the  executions  were  fraudulent,  that  is,  that 
they  were  delivered  to  the  sheriff"  for  the  purpose  of  covering  and  protecting  the 
property  against  other  executions,  and  not  for  the  purpose  of  being  carried  into  eff'ect 
by  a  levy,  the  cases  are  decisive  that  such  evidence  is  admissible.  An  early  case  on 
this  subject  is  that  of  JVed  v.  Ship  (1  Ves.  sen.  244),  in  which  Lord  Hardwicke  lays 
down  this  proposition,  that  if  a  creditor  by  fi.  fa.  seize  the  goods  of  his  debtor,  and 
sufl'er  them  to  remain  long  in  the  defendant's  hands,  and  another  [273]  creditor  obtain 
a  subsequent  judgment  and  execution,  it  has  been  determined  often  that  this  is  evidence 
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of  fi-iiud  in  the  first  crctlitor,  .ind  the  <i;oods  in  the  hiinds  of  the  debtoi'  remain  liable. 
A  similar  doctrine  was  laid  down  in  Lovir.k  v.  Crorakr  (8  B.  &  Cr.  Vii),  where  there 
had  1)0011  a  change  of  sheiifl' between  the  first  execution  and  the  second. 

But  in  this  case  evidence  was  received  to  impeach  the  judgment  itself  on  the 
ground  of  fraud,  and  the  question  is  whether  evidence  was  admissible  for  that 
purpose. 

Mr.  Erie  contended,  on  the  trial,  that  the  evidence  was  inadmissible  without  notice 
of  the  fraud  to  the  sherift".  After  my  Lord  had  reserved  this  question,  there  was 
evidence  given,  at  least  of  sufficient  notice  to  put  the  sheriff  on  inquiry  whether  such 
fraud  had  been  committed,  for  notice  to  a  sherifl''s  officer  to  whom  the  execution  of 
the  plaintiff's  writ  was  committed,  after  the  delivery  of  the  writ  to  him,  was  notice 
to  the  sherill'  himself ;  and  therefore  the  objection  of  Mr  Erie  could  not  prevail. 

He  contended,  however,  on  the  motion  before  us,  that  notice  was  not  enough,  and 
the  sheriti'  could  not  be  liable,  unless  there  was  fraud,  and  the  sheriff  was  a  party  to 
it.     This  point  requires  further  consideration. 

It  appears  to  have  been  much  doubted,  whether,  in  an  action  against  the  sheriff, 
it  could  be  shewn  that  a  piior  judgment  was  fraudulent  against  the  plaiutiflf,  a  creditor 
seeking  to  enforce  a  subsequent  execution  ;  and  the  point  has  never  been  expressly 
decided,  though  there  are  dicta  upon  it.  In  IVarmoU  v.  Young  (5  B.  &  Cr.  660},  the 
plaintiff  sued  the  sheriff  for  not  executing  his  writ  of  fi.  fa.  His  defence  was,  that 
he  had  previously  levied  at  the  suit  of  one  Knight;  and  the  answer  to  that  defence 
was,  that  Knight's  judgment  was  fraudulent  and  void.  Lord  Tenterden  received  the 
evidence,  on  the  authority  of  a  decision  of  Lord  Kenyon's  in  the  case  of  Kempland  v. 
Macauley  (Peake,  6.5),  having  at  first  [274]  thought  it  inadmissible ;  he  reserved  the 
point,  however,  for  the  consideration  of  the  Court  of  King's  Bench,  which  supported 
his  Lordship's  ruling,  not  on  the  ground  that  such  evidence  was  in  all  cases  admissible, 
for  they  declined  to  decide  the  general  question,  but  because  it  appeared  in  that  case, 
that  the  sheriff,  after  the  sale,  and  after  notice  to  retain  the  money  given  by  the 
plaintiff,  in  order  that  he  might  move  the  Court,  paid  it  over  to  Knight,  without 
infoi'ming  the  plaintiff',  and  the  Court  held  that  he  was  thereby  guilty  of  negligence, 
and,  as  Knight  had  no  right  to  receive  it,  was  responsible  to  the  plaintiff  for  the 
amount;  that  he  had  lent  his  aid  to  one  party,  instead  of  standing  indiffeient,  and 
must  stand  or  fall  by  the  rights  of  that  party.  On  the  narrow  ground  on  which  this 
case  was  decided,  the  admission  of  the  evidence  of  fraud  in  the  judgment  obtained  by 
Bebb  may  possibl}'  be  sustainable,  as  there  was  some  evidence  that  the  Sheriff  lent 
himself  to  Bebb,  instead  of  standing  indifierently  between  the  parties. 

It  appeals  to  us,  however,  that  we  ought  to  decide  the  general  question,  which 
is  left  in  a  doubtful  state.  The  authority  of  Lord  Kenyon,  above  referred  to,  turns 
out  not  to  be  conclusive.  In  the  case  before  him,  the  slieriff  was  indemnified  liy  the 
creditor,  and,  according  to  several  cases,  stood  in  the  situation  of  the  creditor,  and 
might  therefoi'e  impeach  a  judgment  void  against  him  for  fraud.  In  a  subsequent 
ease,  my  Brother  Fatteson  expressed  an  opinion  on  a  motion  before  him,  that  the 
question,  whether  a  judgment  was  fraudulent  or  not  against  creditors,  could  not  be 
raised  in  an  action  against  a  sheriff,  though  it  could  if  he  were  a  party  to  the  fraud : 
Barber  v.  Mitdiell  (2  I)owl.  P.  C.  577).  On  the  other  hand,  in  an  action  for  a  false 
return,  Lord  Ellenborough  appears  to  have  thought  evidence  admissible  to  impeach 
the  judgment  on  which  the  action  was  founded,  [275]  and  to  shew  that  it  was 
fraudulent  against  creditors  :  Tyler  w.  Duke  of  Leeds  (2  Stark.  218);  though  the  case 
Itself  docs  not  appear  to  have  been  one  in  which  the  particular  judgment  could  be 
impeached,  as  the  defendant  was  not  acting  in  enforcing  the  right  of  another  creditor  ; 
and  if  no  other  creditor's  execution  intervenes,  the  judgment  is  certainly  valid. 

In  this  state  of  the  authorities,  the  question  must  be  considered  as  doubtful,  but 
the  conclusion  to  which  we  have  arrived  is,  that  where  there  are  goods  seized  under 
a  former  writ,  founded  on  a  judgment  fraudulent  against  a  creditor  seeking  to  enforce 
a  subsequent  execution,  and  such  goods  remain  in  the  hands  of  the  sheriff,  or  are 
capable  of  being  seized,  the  sheriff  is  compellable  to  seize  and  sell  such  goods  under 
that  subsequent  execution  ;  and  this  by  virtue  of  the  statute  13  Eliz.  c.  5.  [His 
Lordship  read  the  second  section  of  that  statute.]  The  judgment  is  by  the  statute 
made  void  against  creditors,  but  by  implication  it  is  void  against  a  sherift',  who  acts 
in  right  of  a  creditor ;  as  a  deed  is,  which  is  fraudulent  against  creditors :  Turml  v. 
Tijjpcr  (Latch,  222).     And  it  is  now  of  frequent  occurrence,  that  the  sherifl'  is  bound 


UM.&W.276.  UNWJN    r.  ST.  QUINTIN  807 

to  take  goods  which  have  been  fraudulently  conveyed  or  assigned  to  defeat  creditors, 
and  is  responsible  in  an  action  for  a  false  return  at  the  suit  of  a  creditor  ;  and  the 
statute  seems  to  us  to  put  both  on  the  same  footing.  The  creditor  has  no  otiier  way 
of  avoiding  the  judgment,  than  by  enforcing  his  execution  for  his  debt,  notwithstand- 
ing an  execution  upon  it ;  or  by  application  to  the  equitable  jurisdiction  of  the  Court 
to  set  it  aside,  which  we  apprehend  has  arisen  in  comparatively  modern  times  ;  and 
whatever  right  the  creditor  had  at  the  time  of  the  sUitute,  lie  has  now. 

If,  indeed,  tiie  right  of  no  creditor  intervenes,  the  sheriff  is  bound  to  sell  under 
a  writ  on  a  fraudulent  judgment,  for  such  judgment  is  good  l)etween  the  parties,  and 
void  only  [276]  against  creditors  :  and  if  he  sells  under  such  a  judgment  to  a  bona 
tide  purchaser,  and  not  the  fraudulent  plaintitt"  himself,  he  cannot  be  compelled  to 
re  seize  the  same  goods,  for  the  purchaser  has  a  good  title. 

In  the  present  case,  a  part  of  the  goods  seized  under  Bebb's  writ  was  un.sold. 
They  were  claimed  Ity  Palmer;  the}'  had  been  in  the  possession  of  Gompertz  licfore, 
and  if  Palmer's  claim  was  untenable,  (and  the  sheriff  was  eleaily  responsible  for  its 
validity),  and  the  judgment  at  the  suit  of  Bebb  void  against  the  plaintitl's  execution, 
so  that  these  goods  could  not  be  sold  under  it  to  the  prejudice  of  the  plaintiff's 
execution,  the  sheriff'  was  liable  to  this  action  for  not  selling  them.  The  remainder 
sold  to  Bebb  was  also  seizable,  as  Bebb,  on  the  hypothesis,  was  a  party  to  the  fraud 
against  creditors  ;  and  the  sheriff"  was  responsible  for  neglecting  to  seize  and  sell 
them  :  if  he  had  notice  of  the  fraud,  or  could  have  discovered  it  by  reasonable  inquiries  ; 
and  of  this  there  was  sufficient  evidence  for  the  jury. 

Wc  all  therefore  .agree  that  the  evidence  was  admissible.  With  respect  to  the 
second  objection,  that  evidence  of  Gompertz's  conduct  in  withdrawing  Watson's 
execution,  and  origin.ally  causing  it  to  be  issued,  was  not  admi.ssible,  we  think,  under 
the  circumstances  of  this  case,  it  was.  The  evidence  of  fi'audulent  conduct  in  former 
executions  unconnected  with  this  was  not.  The  question  being  as  to  Bebb's  judgment 
and  executiou  being  fraudulent,  Gompertz's  conduct  in  causing  that  to  be  executed 
was  clearly  admissible,  to  shew  the  fraud ;  and  his  conduct  also  in  causing  Watson's 
to  be  withdrawn,  in  order  that  Bebb's  should  be  executed,  is  a  part  of  the  same  fraud. 
As  to  his  conduct  in  originally  causing  Watson's  writ  to  be  i.ssued,  it  may  be  doubt- 
ful whether  that  was  admissible,  but  that  point  does  not  appear  by  my  Loi'd's  note 
to  have  been  taken. 
Rule  discharged. 


[277]  Unwin  and  Another,  Assignees  of  Heathcote  and  Levesley,  Bankrupts  v. 
St.  QuiNTiN.  Exch.  of  Pleas.  Feb.  2.5,  1843.— In  trover  by  assignees  of  G.  H. 
and  W.  ]j.,  bankrupts,  against  the  sheriff',  he  pleaded,  that  one  G.  li.  and  one 
W.  L.  were  traders,  and  indebted  to  divers  persons  in  £200,  and  that  they 
became  bankrupts ;  that  afterwards,  G.  S.  and  W.  S.  sued  out  a  fi.  fa.  against 
the  said  G.  H.  and  W.  L.,  which  was  delivered  to  the  defendant,  as  sheriff,  to  be 
executed  ;  and  thereupon  the  defendant,  after  the  bankruptcy,  and  before  the  fiat, 
seized  and  took  in  execution  the  goods  in  the  declaration  mentioned,  and  before 
the  fiat  levied  by  sale  thereof  the  monies  mentioned  in  the  writ :  that  the  said 
goods  were,  immediately  before  the  Ixinkruptcy,  the  property  of  G.  II.  and  W.  L., 
and  lialile  to  be  taken  and  sold  under  the  writ.  The  plea  then  stated  the  issuing 
of  the  fiat,  the  adjudication,  and  the  appointment  of  the  plaintiffs  as  assignees, 
whereby  they  became,  as  such,  entitled  to  the  possession  of  the  said  goofls  as 
from  the  time  when  the  said  G.  H.  and  W.  L.  became  bankrupts,  which  possession 
is  the  .said  possession  of  the  plaintill's  as  assignees  in  the  declaration  mentioned. 
It  then  avei'red  that  the  fi.  fa.  was  bona  fide  executed  and  levied,  without  notice 
of  a  prior  act  of  bankruptcy,  that  the  judgment  was  not  founded  on  a  warrant  of 
attorney  or  cognovit,  and  that  the  seizure  under  the  wiit  was  the  conversion  in 
the  declaration  mentioned  : — Held,  on  special  demurrer,  that  the  ple.i  was  not 
bad  as  amounting  to  an  argumentative  plea  of  not  po.sscssed,  inasmuch  as  it  gave 
an  implied  colour,  by  admitting  the  right  of  the  a.ssignees,  by  relation,  to  the 
lawful  possession  of  the  goods  at  the  time  of  the  seizure  under  the  fi.  fa. — 
Held,  also,  that  it  sufficiently  appeared  from  the  whole  plea,  that  the  persons 
mentioned  therein  as  having  become  bankrupts  were  the  same  persons  as  those 
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mentioned  in  the  (lccl;ii-ation. — Hold,  also,  that  it  was  not  nccessaiy  to  aver  tliat 
the  execution  was  subsequent  to  the  stat.  2  &  3  Vict.  c.  29. 

[S.  C.  2  Dowl.  (N.  S.)  790;  12  L.  J.  Ex.  209.] 

Trover  by  the  plaintiffs,  as  assignees  of  George  Heathcote  and  William  Levesley, 
bankrupts,  against  the  sheriff  of  Yorkshire. 

Plea,  that  one  George  Heathcote  and  William  Levesley  were,  at  the  time  of  the 
issuing  0^.  the  fiat,  traders,  and  as  such  traders,  to  wit,  on  &g.,  became  indebted  to 
divers  persons  [naming  them]  in  the  sum  of  £200  and  upwards  ;  that  the  said  George 
Heathcote  and  \Villiam  Levesley  being  such  traders  and  so  indebted,  afterwards,  to 
wit,  on  i^-c,  became  and  were  bankrupts :  and  aftei'wards,  and  before  the  committing 
of  the  grievances  &c.,  to  wit,  on  the  9th  August,  1842,  one  George  Sampson  and  one 
William  Sampson  sued  out  a  fieri  facias  against  the  .said  George  Heathcote  and  William 
Levesley,  [setting  it  forth],  indorsed  to  levy  4911.  12s.  4d.  and  interest,  which  was 
delivered  to  the  defendant,  then  being  sheriff  of  Yorkshire,  to  be  executed  :  and 
thereupon  the  defendant,  being  such  sheriff,  afterwards,  and  after  the  said  George 
Heathcote  and  William  Levesley  became  banki'upts  as  aforesaid,  and  before  the 
issuing  of  the  fiat,  to  wit,  on  the  10th  of  August,  1842,  seized  and  took  in  execution 
[278]  the  goods  and  chattels  in  the  declai'ation  mentioned,  for  the  purpose  of  levyii^g 
the  said  monies  &c. ;  and  did  afterwards,  to  wit,  on  &c.,  and  before  the  issuing  of  the 
said  fiat,  by  sale  thereof  levy  the  said  sums  of  money,  as  by  the  said  writ  he  was 
commanded  :  and  the  defendant  says,  that  the  said  goods  and  chattels  were  immedi- 
ately before  and  at  the  time  when  the  .said  George  Heathcote  and  William  Levesley, 
became  bankrupts  as  aforesaid,  the  property  of  the  said  George  Heathcote  and 
William  Levesley,  and  liable  to  be  taken  and  seised  under  and  by  virtue  of  the 
said  wiit.  The  plea  then  stated  the  issuing  of  the  fiat,  the  adjudication,  and  the 
appointment  of  the  plaintiff's  as  assignees  ;  and  that  the  plaintiffs  then  accepted  the 
said  appointment,  and  became  and  were  assignees  accordingly,  and  as  such  entitled 
to  the  possession  of  the  said  goods  and  chattels,  as  from  the  time  when  the  said 
George  Heathcote  and  William  Levesley  became  and  were  bankrupts  as  aforesaid, 
which  possession  is  the  said  possession  of  the  plaintiffs  as  assignees  in  the  declara- 
tion mentioned.  The  plea  then  averred,  that  the  ti.  fa.  was  bona  fide  executed 
and  levied,  that  the  goods  were  seized  before  the  date  and  issuing  of  the  fiat,  and 
that  the  execution-creditors  had  not,  at  the  time  of  executing  and  levying  the  writ, 
notice  of  any  prior  act  of  bankruptcy  committed  by  Heathcote  and  Levesley,  or  either 
of  them ;  that  the  judgment  was  not  founded  upon  any  wai'rant  of  attorney  or 
cognovit ;  and  that  the  seizing  and  taking  of  the  goods  under  the  writ  was  the 
conversion  in  the  declaration  mentioned.     Verification. 

Special  demurrer,  assigning  for  causes  (inter  alia),  that  the  plea  amounted  in  effect 
to  a  denial  that  the  plaintiffs  ever  were  possessed  of  or  entitled  to  the  goods,  or  at  all 
events  to  a  denial  that  they  were  entitled  to  the  possession  of  them  as  against  the 
defendant;  that  it  did  not  state  or  confess  a  sufficiently  colourable  title  in  the  plaintiffs 
to  entitle  them  to  maintain  the  action  ;  that  it  did  not  sufii-[279]-ciently  confess  and 
avoid  the  matters  alleged  in  the  declaration  ;  and  that  it  contains  'no  averment 
that  the  said  George  Heathcote  and  William  Levesley  mentioned  in  the  plea  were 
or  arc  the  same  George  Heathcote  and  William  Levesley  mentioned  in  the  declai'a- 
tion,  or  at  all  events  leaves  it  uncertain  whether  they  are  or  not.  Joinder  in 
demurrer. 

The  case  was  argued  in  Hilary  Term  (January  23),  by 

J-  W.  Smith  in  support  of  the  demurrer.  Having  cited  Turquimd  v.  Hmvkeij 
(9  M.  &  W.  727)  as  an  authority  to  shew  that  the  plea  was  bad  as  amounting  to 
an  argumentiitive  traverse  of  the  plaintiffs'  possession  as  assignees,  the  Court 
called  upon 

Pashley  in  support  of  the  plea.  In  Turquand  v.  Hawtrey,  the  question  as  to  the 
operation  of  the  stat.  2  &  3  Vict.  e.  29,  in  destroying  the  title  of  assignees  of  a 
bankrupt  by  relation  to  the  act  of  bankruptcy,  was  not  at  all  argued,  and  the  Court 
in  fact  only  intimated  that  it  was  an  arguable  question,  which  ought  to  be  raised  on 
the  record.  That  is  accordingly  done  in  the  present  case.  Now  that  relation  is  certainly 
not  destroyed  for  all  purposes.  For  example,  a  tort-feasor,  who  should  damage  a  valuable 
chattel,  e.g.  a  racehorse,  belonging  to  the  bankrupt,  after  the  act  of  bankruptcy  but  before 
the  fiat,  would  clearly  be  liable  to  the  assignees,  and  they  might  in  such  a  case  declare 
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upon  tliuir  po.sses.sioii  by  rolalioii.  Tho  question  is,  wlicllicr  tliia  pluii  is  in  luriii  ;i 
good  plea  in  confession  and  avoidanoe  ;  and  it  is  sulimitted  that  it  sutliuiontly  confesses 
that  the  plaintiti's  were  possessed  of  tho  goods  in  question,  by  the  lelation  of  their  title 
to  the  act  of  bankruptcy.  In  Pi:arxon  v.  liofjara  (9  Ad.  &  E.  303 ;  1  P.  &  D.  302),  a 
plea  was  pleaded  to  an  action  of  trover  by  an  assignee,  framed  upon  the  6  (Jeo.  1, 
c.  IG,  s.  81,  and  which  was  in  substance  similar  to  the  present,  and  was  held  to  lie  a 
good  answer  by  way  of  confession  and  avoidance,  and  [280]  therefore  to  be  wrongly 
concluded  by  a  special  traverse  of  the  assignee's  title.  Lord  Dennian,  C.  J.,  says,  in 
delivering  the  judgment  of  the  Court,  "The  plea  admits  the  pr'operty  in  the  goods  to 
have  been  in  the  plaintiff  by  operation  of  law."  [Paike,  B.  It  was  not  argued  in  that 
case  that  the  plea  was  an  argumentative  traveise  of  the  plaintilfs  possession  :  the  oa.sc 
was  decided  on  the  ground  of  its  being  a  confession  of  a  conversion.  Alderson,  B.  One 
does  not  see  how  you  confess  that  a  party  is  possessed,  by  stating  facts  to  shew  that  he 
was  not  possessed.  The  law  says,  that  as  to  these  goods  there  is  no  relation,  becaiise 
they  were  seized  and  sold  under  particular  ciicumst^xnces.  After  they  are  so  sold,  and 
affected  by  that  law,  the  assignees  are  appointed.  Then  as  to  them  the  law  declares 
that  the  title  by  relation  shall  not  exist.]  The  doctrine  of  relation  was  not  intended 
to  be  inteifered  M'ith  by  this  statute,  more  than  by  the  6  Geo.  4,  c.  16,  s.  81,  any 
further  than  was  absolutely  necessary.  Its  effect  is,  that  the  sheriff,  having  seized  by 
virtue  of  process,  is  protected;  and  it  is  his  duty  to  justify.  The  act  says,  not  that 
the  title  of  the  a.ssignees  by  relation  shall  be  put  an  end  to,  but  only  that  certain 
executions,  &c.  "  shall  be  deemed  to  be  valid."  The  plea  of  not  possessed  would  not, 
if  this  view  of  the  statute  be  correct,  be  a  proper  plea  in  this  case.  Where  any  special 
matter  intervenes  between  the  right  of  the  plaintiff'  and  that  of  the  defendant,  not 
possessed  is  a  proper  plea;  as  in  Gordon  v.  Harper  (7  T.  K.  9),  Owen  v.  Knight  (4  Bing. 
N.  C.  54 ;  5  Scott,  307),  and  White  v.  Teak  (12  Ad.  &  E.  106  ;  4  P.  &  D.  42) :  but 
where  the  right  of  possession  and  of  property  continues  in  the  plaintiff' up  to  the  time 
of  the  conversion,  not  possessed  is  not  a  good  plea.  [Parke,  B.  The  eflect  of  the 
Stat.  2  &  3  Vict.  c.  29,  seems  to  be,  that  the  moment  the  sheriff  lays  his  hands  upon 
the  goods,  under  the  circumstances  therein  mentioned,  he  is  possessed.]  The  [28.1] 
sale  is  not  alleged  here  as  the  conversion,  but  the  seizure.  The  property  must 
be  in  somebody  in  the  interval ;  and  it  would  seem  that  it  must  be  in  the 
assignees,  in  order  to  enable  them  to  recover  for  any  injury  done  to  the  goods. 
[Alderson,  B.  The  property  is  changed  in  all  the  cases  to  which  the  relation  can 
apply,  but  no  further.]  In  Weeding  v.  Aldrich,  (9  Ad.  &  E.  861  ;  1  P.  &  D.  6.57),  a 
plea,  in  trover  for  deer,  that  the  defendant  took  them  damage  feasant  in  his  own  close, 
which  was  the  conversion  complained  of,  was  held  to  have  suthciently  confessed  and 
avoided  a  conversion.  [Paike,  B.  There  also  the  Court  do  not  appear  to  have 
adverted  to  the  question,  whether  the  plea  was  an  argumentative  denial  of  the 
plaintiff's  possession.  The  moment  the  sheriff'  lays  his  hands  upon  the  goods  to  .satisfy 
the  execution,  there  is  an  end  of  the  actual  possession  of  the  execution  debtor, 
and,  if  the  assignees  are  in  possession  by  relation,  of  their  possession  also.  Lord 
Abinger,  C.  B.  The  bankrupts  are  dispossessed  by  operation  of  law  before  the  alleged 
conversion.  Alder.son,  B.  At  the  time  of  the  seizure,  the  bankrupts  were  the  only 
persons  who  ever  had  been  actually  in  possession,  nor  was  it  certain  there  would  ever 
be  any  other  person  possessed  :  then  rebus  sic  stantibus,  the  sheriff  comes  in,  and  fixes 
that  state  of  things  for  ever.  The  assignees  never  have  had  possession,  and  under  the 
circumstances  never  can  have.] 

But,  secondly,  even  if  the  plea  does  amount  to  not  possessed,  it  is  good  as  giving 
the  plaintiffs  an  implied  colour,  by  admitting  their  possession  by  virtue  of  the  relation  : 
Stephen  on  Pleading,  206  (3rd  edit.) ;  1  Chitty's  Pleading,  527.  A  colour  of  title  is 
sufficient,  although  it  be  a  bad  one  :  Smith  v.  Adkins  (8  M.  &  W.  370).  Here  the 
general  property  in  the  goods  is  admitted  by  the  plea  to  have  remained  in  the  assignees 
till  the  time  of  sale.  Coinymf  v.  Buyer  (Cro.  Eliz.  485)  is  in  [282]  point,  where  it  was 
held,  that  a  plea  justifying  a  trespass  for  taking  the  plaintiff''s  sheep,  by  a  sale  of  the 
sheep  by  J.  S.  to  the  defendant  in  market  overt,  was  held  to  be  good  in  confession 
and  avoidance,  and  to  give  sufficient  colour.  Fancowrt  v.  Btdl  (1  Bing.  N.  C.  581), 
Eockwood  v.  Fuasar  (Cro.  Eliz.  22),  and  Reeves  v.  Pepper  (Skin.  362),  are  also  authorities 
in  favour  of  the  defendant.  Where  a  plea  .admits  a  cause  of  action  in  the  plaintiff, 
although  it  contains  matter  which  might  be  given  in  evidence  under  the  general  issue, 
it  is  a  good  plea  in  confession  and  avoidance  :  I'arainore  v.  Johnson  (1  Ld.  Uaym.  5GG). 
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.So  iilso  whuio  muUers  of  fnot  uio  intonuixod  with  raalter  of  law,  Lho  dofoiidaiiL  may 
plead  them  speeially :  y/u.v.vt//  v.  Jacob  ( 1  Ld.  iiayiu.  87),  James  v.  Fowbs  (id.  89,  ii.),  Com. 
J)i.'.,  I'ieadci-,  (E.  U,  15),  rain  v.  liochvder  (Cro.  Kliz.  871),  Carr  v.  Hinchh[le  (4  B.  &  G. 
uVii)'  Here  the  plea,  in  truth,  not  only  gives  the  plaintiffs  colour,  but  an  incontro- 
vertible title,  but  for  the  facts  subsequently  stated.  The  same  rule  applies  to  implied 
as  to  express  colour.  This  Court  has  lately  permitted  express  colour  to  be  given,  in 
Morant  v.  Sii/n  (2  M.  &  W.  95) ;  and  the  same  was  done  in  Marquis  of  Anykscy  v. 
Lord  llathertwi  (10  M.  &  W.  218).  In  both  cases,  the  colourable  title  must  be  such 
"  as  might  induce  an  unlearned  person  to  imagine  it  sufficient,  yet  it  must  be,  in  legal 
strictness,  inadequate  to  defeat  the  defendant's  title,  as  shewn  in  the  plea  :  "  1  Chitt. 
PI  531  It  must  be  "matter  of  law,"  which  does  not  lie  in  the  knowledge  of  lay 
gens:  Bac.  Abr.,  Pleas  &  Pleading,  (G.  3);  Com.  Dig.,  Pleader,  (3  M.  41);  Radfm-d 
v.  Ilarhi/n  (Cro.  Jac.  122).  It  might  even  be  contended,  on  the  authority  of  Dr. 
Lcvjidd's  case  (10  Rep.  90  b,),  that  colour  need  not  be  given  here,  inasmuch  as  the 
defendant  "conveys  to  himself  a  title  by  act  of  Parliament." 

[283]  J.  W.  Smith,  contra.  The  plea  is  bad,  as  being  an  argumentative  traverse 
of  the  allegation  of  the  plaintiffs'  possession  as  assignees  ;  and  no  sufficient  colour  is 
given,  whereby  that  objection  is  got  rid  of.  It  is  immaterial  that  the  seizure  is  the 
conversion  complained  of  in  the  declaration;  the  sale  would  operate  back  upon  the 
seizure.  The  defendant's  argument  is,  that  the  plea  confesses  the  possession  of  the 
plaintiffs,  before  the  seizure,  by  relation  to  the  act  of  bankruptcy  :  but  that  is  a  fallacy, 
for  the  assignees  had  not,  as  against  the  defendant,  any  possession  either  in  fact  or  in 
law.  It  is  clear  they  had  no  possession  in  fact ;  nor  had  they  any  in  law,  the  effect 
of  the  Stat.  2  &  3  Vict.  c.  29,  being  rightly  considered.  As  Parke,  B.,  observes  in 
Turquand  v.  Hawlrey  (9  M.  &  W.  729),  how  is  the  execution  to  be  rendered  valid, 
except  by  defeating  the  relation  in  cases  of  bona  fide  executions  without  notice?  In 
JMl  V.  IVallace  (7  M.  &  W.  357),  the  same  learned  Judge  says—"  The  effect  of  the 
Stat.  2  &  3  Vict.  c.  29,  is  to  destroy  the  relation  of  the  title  of  the  assignees  to  the  act 
of  bankruptcy,  not  only  in  cases  where  the  transaction  was  more  than  two  months 
before  the  fiat,  but  as  to  all  bona  fide  transactions  prior  to  the  fiat."  The  defendant's 
argument  is  wholly  inconsistent,  also,  with  the  deliberate  judgment  of  this  Court  in 
JVhitmorc  v.  Robertson  (8  M.  &  W.  463).  It  is  said,  supposing  an  injury  done  to  the 
chattel  before  the  sale,  could  not  the  assignees  sue  for  that?  No  doubt,  they  would 
have  the  same  right  to  do  so  as  the  bankrupt  would  have  had.  But  the  meaning  of 
the  plea  of  not  possessed  is,  not  that  the  assignees  have  no  property  at  all,  but  that 
they  have  no  property  as  against  the  defendant ;  and  the  effect  of  the  statute  is  not 
to  take  away  their  property  altogether,  but  only  for  the  purpose  of  the  protection  of 
persons  acting  in  the  cases  therein  mentioned.  The  effect  of  the  authorities  cited  on 
the  other  side  is  merely  this — that  matter  of  law  may  be  [284]  pleaded  specially, 
though  it  be  inconsistent  with  the  right  alleged  in  the  declaration  ;  for  instance,  infancy 
or  coverluie  may  be  jileaded  specially,  inasmuch  as  they  admit  a  contract  existing  in 
fact,  but  not  binding  in  law.  There  the  defendant  confesses  the  facts  alleged  by  the 
plaintiff,  but  avoids  them  by  matter  of  law ;  but  here  no  fact  is  confessed,  for  the 
defendant  shews  that  there  was  no  possession  in  the  assignees,  either  in  fact  or  in  law. 
I'carsmb  v.  Rogers  is  distinguishable.  There  the  Court  decided  on  the  ground  that  the 
inducement  of  the  plea  confessed  and  avoided  a  conversion,  and  therefore  the  special 
traverse  of  property  in  the  plaintiff  was  idle,  and  rendered  the  plea  bad.  [Parke,  B. 
Is  not  Leyjichl's  case  an  authority  in  favour  of  the  plea?  There  the  plea  did  not  admit 
any  title  in  the  plaintiff  at  the  time  of  the  actual  taking.  So  here  the  argument  is, 
that  the  plea  admits  a  general  title  in  the  assignees,  which  is  consistent  with  the  right 
of  the  sheriffs  to  work  out  the  execution  by  the  sale  of  the  goods.]  In  Lui/Jield's  case, 
the  corn  was  admitted  to  be  in  the  plaintiff's  possession  at  the  time  of  tiie  taking  : 
here  the  plea  .shews  that  there  never  was  a  possession  in  fact  in  the  assignees,  nor  are 
they  possessed  in  law,  because  their  title  by  relation  is  destroyed  by  the  statute  of 
Victoria,  which  is  in  effect  a  repeal  of  the  Bankrupt  Acts  as  to  these  cases.  There 
arc  many  authorities  to  shew  that  the  plea  of  not  possessed,  in  trover,  means,  not 
entitled  to  the  possession  as  against  the  defendant :  Gordon  v.  Harper  (7  T.  K.  9), 
Owen  V.  Knight  (4  Bing.  N.  C.  54),  Niwlls  v.  Bastard  (2  C,  M.  &  R.  659),  Ashby  v. 
Minnett  (8  Ad.  &  E.  121  ;  3  N.  &  P.  231),  Butler  v.  Hobson{4:  Bing.  N.  C.  290).  Howe 
V.  AiKcs  (6  M.  iSi  W.  747)  shews  that  a  ple.i  is  bad  which  amounts  to  an  argumentative 
denial  of  any  material  allegation  in  the  declaration. 
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Secondly,  the  plea  is  bud,  on  the  ground  that  it  does  [285]  not  identify  the  parties 
whom  it  alleges  to  have  become  liaiikMH)ts  with  the  persons  mentioned  in  the  deelaia- 
tion.  Com.  Dig.,  Pleader,  Certainty  of  Parties  (C.  lt^).  I'hirdly,  the  defendant 
ought  (the  statute  of  which  he  seeks  to  avail  himself  being  recent)  to  state  that  the 
execution  issued  after  its  passing:  1  Saund.  309  a.  n.  (5).  It  was  so  dcjiic  in  L'uivc 
V.  Ames. 

Pashley  was  then  heard  as  to  the  last  two  points.  First,  it  is  to  be  collected  by 
necessaiy  intendment  from  the  plea,  tliat  the  persons  therein  mentioned  arc  the  same 
as  those  mentioned  in  the  declaration  :  because  it  is  stated  that  the  plaintili's  were 
appointed  their  assignees,  and  that  their  possession  as  such  "is  the  possession  of  the 
plaintifi's  as  assignees  in  the  declaration  mentioned."  Secondly,  the  statute  being  in 
its  terms  general,  it  was  not  necessary  to  aver  that  the  e.xecution  took  place  after  its 
passing :  that  is  matter  of  evidence.  The  rule  suggested  by  Mr.  Serjeant  Williams, 
in  the  note  to  Saunders  above  leferred  to,  rests  on  no  sound  principle.  How  is  the 
line  to  be  drawn,  as  matter  of  law,  as  between  statutes  which  are  or  are  not  recent  1 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

P.iRKE,  13.  [His  Lordship  stated  the  pleadings,  and  continued] : — Three  objections 
were  taken  to  the  special  plea : — 

First,  and  principally,  that  it  amounted  to  an  argumentative  plea,  that  the  plaintifi's 
were  not  possessed  as  assignees. 

Secondly,  that  the  per.sons  described  as  traders  and  bankrupts  in  the  plea  are  not 
averred  to  be  the  same  with  those  in  the  declaration. 

And,  thirdly,  (on  general  demurrer),  that  the  execution  [286]  is  not  averred  to 
have  been  executed  after  the  passing  of  the  act  of  2  &  3  Vict.  c.  29. 

As  to  the  first  objection,  it  is  clear  that  the  defence  insisted  on  in  the  plea  might 
have  been  given  in  evidence  on  the  one  or  the  other  of  the  two  plea.s,  of  not  possessed, 
or  not  guilty.  The  question  here,  however,  is  not  whether  the  defence  was  admissible 
under  either  of  those  two  pleas,  but  whether  it  is  bad  on  the  ground  that  it  is  an 
argumentative  plea  of  not  possessed  (whether  it  amounts  to  an  argumentative  denial 
of  the  conversion,  is  a  question  not  raised  by  the  special  demurrer) ;  and  we  think  it 
does  not,  because  there  is  in  the  plea  an  implied  colour,  as  it  admits  the  right  of  the 
assignees,  by  relation,  to  the  lawful  possession,  at  the  time  the  defendant  took  posses- 
sion of  the  goods  under  the  fi.  fa. ;  and  the  case  resembles  very  closely  that  of  a  defence 
to  an  action  of  trespass,  for  taking  tithe  as  rector,  in  Leyjield's  case  (10  Coke,  88),  in 
which  case,  the  admitted  possession  of  the  plaintiff  at  the  time  of  the  taking  gives 
sufficient  colour.     We  think,  therefore,  that  the  principal  objection  must  fail. 

The  second  is  answered  by  a  reference  to  an  allegation  near  the  conclusion  of  the 
plea.  The  declaration  states  the  plaintifi's  to  be  assignees  of  George  Heatheote  and 
William  Levesley.  The  plea  begins  hy  stating  one  G.  H.  and  one  William  Levesley 
to  be  traders,  &c.,  and  in  that  respect  is  objectionable  :  but  this  is  cured  by  the 
allegation  that  the  plaintifi's  were  appointed  assignees  of  the  said  George  Heatheote 
and  William  Levesley,  and  became  entitled  to  the  possession  of  the  goods,  which 
possession  is  the  said  possession  of  the  plaintifi's  as  assignees,  in  the  declaration 
mentioned. 

The  third  objection  is,  that  the  seizure  is  not  averred  to  have  been  subsequent  to 
the  statute  2  &  3  Vict.  c.  29.  The  answer  is,  that  the  statute  is  in  its  terms  general, 
and  [287]  is  not  confined  to  seizures  or  to  fiats  subsequent  to  its  passing :  Neldiop  v. 
Scarmhrkk  (G  M.  &  W.  084),  and  Moure  v.  I'ldUips  (7  M.  &  W.  536).  If  the  fact  had 
been  that  the  assignees  were  appointed  liefore  the  statute,  it  should  have  been  replied, 
as  in  the  last-mentioned  case. 

We  are  of  opinion,  therefore,  that  the  plea  is  good. 

Judgment  for  the  defendant. 

M'Gregor  v.  Gregory.  Exch.  of  Pleas.  Feb.  25,  1843.— Declaration  for  libel 
averred,  that  liefore  and  at  the  time  of  the  committing  of  the  grievance  by  the 
defendant,  the  defendant  used  the  woi'd  "  black-sheep  "  for  the  purpose  of  express- 
ing and  meaning,  and  it  was  understood  by  the  jjersons  to  whom  the  libel  was 
addressed  as  expressing  and  meaning,  a  person  notorious  by  reason  of  bad 
character,  and  of  stained  and  sullied  reputation  :  yet  the  defendant,  intending  to 
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cause  it  to  be  lu'liuvcil  that  the  plaintiff  had  conducted  himself  dishonestly  and 
inipropoilv,  pnhlishcd  of  and  concerning  the  plaintifl' the  lil)ellous  matter  follow- 

i,,!/: "Uiack-shecp"  (meaning  thcreb\'  tliat  the  plaintiff'  was  a  black-sheep,  in 

the  sense  and  meaning  in  which  the  word  was  so  used  by  the  defendant).  [The 
declaration  then  set  forth  a  statement  of  facts  respecting  the  plaintiff,  no  part  of 
which  was  in  itself  lil)cllo\is.]  The  defendant  pleaded,  as  to  the  publishing  of 
the  following  part  of  the  supposed  libel,  that  is  to  say,  "black-sheep,"  that  the 
defendant  did  not  use  that  woid  for  the  purpose  of  expressing  or  meaning,  nor 
was  it  understood  by  the  persons  in  the  declaration  mentioned  as  expressing  or 
meaning,  a  person  notorious  by  reason  of  bad  character,  or  of  stained  and  sullied 
reputation:  concluding  to  the  country :— Held,  on  special  demui'rer,  1st,  that 
the  plea  was  well  pleaded  to  that  pai't  only  of  the  libel :  2ndly,  that  it  was  rightly 
pleaded  as  to  the  publishing  of  that  part  of  the  libel,  and  not  to  the  inducement 
in  the  declaration  as  to  that  j^art :  and,  thirdly,  that  it  was  not  bad  as  amounting 
to  not  guilty;  the  averment  in  the  declaration,  as  to  the  word  "black-sheep," 
being  properly  matter  of  inducement,  which  it  was  necessary  to  traverse  specially. 

rS  C  2  Dowl.  (N.  S.)  769;  12  L.  J.  Ex.  204.     Referred  to,  Fleming  v.  Dollar, 

1889,  23  Q.  B.  D.  .392.] 

Case  for  libel.  The  declaration,  after  the  usual  introductory  allegation  of  the 
plaintiff's  good  character,  stated,  that  whereas  before  and  at  the  time  of  the  committing 
of  the  grievance  by  the  defendant  as  thereinafter  mentioned,  the  defendant  used  the 
word  "black-sheep"  for  the  purpose  of  expressing  and  meaning,  and  the  said  word 
used  by  him  was  by  divers,  to  wit,  all  the  persons  to  whom  the  libel  thereinafter 
mentioned  was  published,  understood  as  expressing  and  meaning,  a  person  notorious 
by  reason  of  bad  character,  and  of  stained  and  sullied  reputation  ;  and  the  defendant 
then  also  used  the  word  "black-legs,"  for  the  pui-pose  of  expressing  and  meaning,  and 
the  said  last  [288]-mentioned  word  so  used  by  him  was  by  divers  persons,  to  wit,  all 
the  persons  to  whom  the  libel  thereinafter  mentioned  was  published,  understood  as 
expressing  and  meaning,  a  person  guilty  of  cheating  and  defrauding  others  :  yet  the 
defendant,  intending  to  cause  it  to  be  suspected  and  believed  that  the  plaintitt'  had 
conducted  himself  dishonestly,  fraudulentlj',  and  improperly,  on  the  4th  day  of 
Sept.,  A.D.  1842,  in  a  cei'tain  newspaper  called  The  Satirist,  w  Censor  of  the  Times, 
falsely  and  maliciously  did  publish,  and  cause  and  procure  to  be  published,  of  and 
concerning  the  plaintiff,  certain  false,  scandalous,  malicious,  defamatoiy,  and  libellous 
matter  following,  of  and  concerning  the  plaintiff,  that  is  to  say; — "Black  sheep" 
(meaning  thereby  that  the  plaintiff  was  a  "black-sheep,"  in  the  sense  and  meaning  in 
which  that  word  was  so  used  by  the  defendant  as  aforesaid)  "and  black-legs," 
(meaning  thereby  that  the  plaintiff  was  a  black-leg,  in  the  sense  and  meaning  in 
which  that  word  was  so  used  by  the  defendant  as  aforesaid),  "  or  sharps  and  flats  :  " 
[The  declaration  then  set  forth  a  statement  of  facts  affecting  the  plaintiff,  published 
by  the  defendant,  no  portion  of  which  was  in  itself  libellous]  :  by  means  of  which 
premises  the  plaintiff  was  greatly  injured  in  bis  credit  and  reputation  aforesaid,  and 
brought  into  public  scandal,  infamy,  and  disgrace,  and  had  been  otherwise  injured,  &c. 

To  this  declaration  the  defendant  pleaded,  first,  not  guilty.  Secondly,  as  to  the 
publishing,  and  causing  and  procuring  to  be  published,  the  following  part  of  the  said 
supposed  libel,  that  is  to  say,  "  black-sheep,"  that  befoi'e  or  at  the  time  of  committing 
of  the  said  supposed  grievance,  he  the  said  defendant  did  not  use  the  said  word, 
"  black-sheep,"  for  the  purpose  of  expressing  or  meaning,  nor  was  the  same  word, 
when  used  by  him,  by  the  said  persons  in  the  declaration  mentioned,  or  any  of  them, 
understood  as  expressing  or  meaning,  a  pei'son  notorious  by  I'eason  of  bad  character, 
and  of  stained  and  sullied  reputation,  in  [289]  wanner  and  form  as  in  the  declaration 
alleged  ;  concluding  to  the  counti-y.  Thirdly,  as  to  publishing,  and  causing  and 
procuring  to  be  published,  the  following  part  of  the  said  supposed  libel,  that  is  to  say, 
"blacklegs,"  that  before  or  at  the  time  of  the  committing  of  the  said  supposed 
grievance,  he  the  defendant  did  not  use  the  said  word  "black-legs"  for  the  purpose 
of  expressing  or  meaning,  nor  was  the  same  word,  when  used  by  him,  by  the  same 
persons  in  that  behalf  mentioned,  or  by  any  of  them,  understood  as  expressing  or 
meaning,  a  person  guilty  of  cheating  and  defrauding  others,  in  manner  and  form  as  in 
the  declaiation  alleged  :  concluding  to  the  country. 
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There  was  also  a  fourtb  plea,  justif^-iiig  a  portion  of  the  statement,  whicli  was  not 
in  itself  libellous. 

The  plaintiff  demiiiTcd  separately  to  each  of  the  special  pleas,  a.ssigiiing,  as  to 
the  second  plea,  the  following  special  causes  of  demurrer: — Tliat  the  plea  contained 
matter  in  answer  to  part  only  of  the  libel,  and  the  part  by  the  plea  selected  for  such 
answer  was  not  divisible  from  the  rest  of  the  libel ;  that  the  defendant  was  not  entitled 
to  select  only  part  of  such  a  libel  as  that  stated  in  the  declaration,  for  the  pui'pose  of 
a  defence  thereto.  That  the  pica,  though  in  its  commencement  it  professed  to  be  an 
answer  to  ])art  of  the  said  causes  of  action,  afterwards  stated  matter  amounting  to  a 
defence  to  the  whole  of  those  causes.  That  the  plea  ought  to  have  been  pleaded  to 
the  inducement  in  the  declaration,  as  to  the  said  word  "black-sheep,"  and  not  to  the 
publishing  of  the  part  of  the  libel  in  respect  of  that  word.  That  the  plea  amounted 
to  the  plea  of  not  guilty,  either  to  the  whole  or  else  to  the  part  of  the  declaration 
mentioned  in  it;  and  that  it  was  an  argumentative  traverse  of  the  defendant's  being 
guilty  of  the  grievance  in  the  plea  mentioned. 

The  causes  of  demurrer  to  the  third  plea  were  the  same,  substituting  only  the 
word  "black-legs"  for  "black-sheep."  To  the  fourth  plea,  special  causes  of  demurrer 
[290]  were  also  assigned,  but  that  plea  was  given  up  on  the  argument. 

Joinders  in  demurrer. 

The  ease  was  argued  on  the  10th  of  February,  by 

Martin,  in  support  of  the  demurrer.  The  same  objections  are  applicable  to  the 
second  and  third  pleas.  First,  the}'  are  bad  as  being  pleaded  to  a  part  only  of  the 
libel.  [Parke,  E.  The  Court  of  Common  Pleas  has  expressly  held  that  a  defendaTit 
may  so  plead  :  Clarhon  v.  Lawson  (6  Bing.  587  ;  4  M,  &  P.  356).]  The  propi-iety  of 
that  decision  may  be  questioned.  A  libel  is  an  entire  thing,  and  cannot  be  split  into 
parts  in  pleading.  The  plaintiff  fails  unless  he  proves  the  whole  libel  as  alleged  :  it 
is  not  like  the  case  of  slander,  where  the  plaintiff  may  recover  on  proof  of  so  much 
only  as  is  sufficient  to  .sustain  an  action,  and  the  rest  of  the  statement  in  the  declara- 
tion may  be  rejected.  [Alderson,  B.  Suppose  a  libel  charges  several  distinct  acts  of 
cheating;  may  not  the  defendant  justify  as  to  some  of  them?]  Perhaps  he  may, 
because  thei'e  the  allegations  are  separable  in  their  nature  ;  but  here  the  different  parts 
of  the  libel,  to  which  the  second  and  third  pleas  are  pleaded,  form  one  indivisible 
matter,  the  whole  merely  importing  that  the  plaintiff  is  a  person  of  stained  and  sullied 
reputation.  Clarkscm  v.  Laiu^nn  may  be  distinguished  in  the  same  manner ;  there  the 
libel,  stating  that  the  plaintiff  had  been  three  times  struck  off  the  roll,  included  distinct 
and  separal)le  matters.  In  Monnteiuy  v.  IVutlon  (2  B.  &  Adol.  673),  it  was  held  that 
the  heading,  "  Ilorse-stealer,"  to  a  liliellous  paragraph,  which  was  alleged  in  the 
dechu'ation  to  impute  felony  to  the  plaintiff',  was  not  separalile  from  the  rest  of  the 
libel ;  and  that  a  plea  as  to  the  latter,  setting  forth  circumstances  of  suspicion  against 
the  plaintiff,  was  no  answer.  A  person  who  inserts  in  a  libel  matter  which  he  is  unable 
to  [291]  justify  may  be  considered  as  standing  in  the  same  situation  as  a  trespasser 
ab  initio. 

Secondly,  the  pleas  ought  to  have  been  addressed  to  the  inducement  in  the 
declaration,  as  to  the  use  of  the  words  "  black-sheep  "  and  "  black-legs."  The  averments 
in  the  inducement  are  either  necessary  or  unnecessary  :  if  necessary,  the  plea  is  a 
traverse  of  a  material  part  of  the  declaration,  and  ought  to  have  been  specifically 
addressed  to  the  inducement  which  contained  it,  so  that  the  plaintiff  might  be  informed 
what  it  was  intended  to  answer ;  if  unnecessary,  then  the  traverse  is  bad  as  being 
immaterial. 

Lastly,  the  pleas  are  bad  as  amounting  to  not  guilty.  That  plea  puts  in  issue  the 
publication  of  the  libellous  matter  in  the  sense  imputed,  and  under  it  the  plaintiff  is 
bound  to  prove  the  innuendoes.  And  the  object  of  the  inducement  here  is  not,  as  in 
Barhan's  caste  (4  Rep.  20  a.),  to  introduce  new  facts,  bat  merely  to  point  the  meaning 
of  the  words  used  in  the  libel,  which  is  the  proper  office  of  an  innuendo  :  and  although 
it  is  in  form  inserted  by  way  of  inducement,  yet  not  being  necessarily  introduced 
as  such,  it  would  not  be  admitted  by  the  plea  of  not  guilty  :  Benidon  v.  Davison  (3  M. 
&  W.  179).  The  pleas  amount  merely  to  an  argument;itive  answer  to  the  action, 
putting  in  issue  the  meaning  of  the  words,  and  the  fact  of  their  being  understood  b}' 
the  persons  to  whom  they  were  addressed  in  the  sense  imputed,  which  would  be 
included  in  the  general  traverse  of  not  guilty  :  Craft  v.  Boite  (I  Saund.  212,  n.  (1)). 

Hugh  Hill,  contra.      First,  the  subject-matter  to  which  these  pleas  are  pleaded 
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heinj;  divisible,  the  defendant  was  entitled  to  ])lcad  separately  to  tbe  sepaiahlc  parts 
of  it  Mimnliiici/  v.  //«//(>»  is  quite  distinjiuisliable.  There  the  gist  of  the  libel,  as 
inipnting  felony,  was  contained  in  the  heading  "  Ilorse-stcaler," and  the  plea  not  being 
pleade<l  to  this  [292]  heading,  but  conKned  to  the  facts  of  suspicion  set  forth  in  the 
paragraph  itself,  was  held  therefore  to  have  admitted  the  innuendo,  that  the  defendant 
meant  to  impute  horse  stealing  to  the  plaintiff,  and  so  to  be  no  justiHcation.  But  both 
Lord  Tentcificn,  C.  J  ,  and  Parke,  J.,  in  their  judgments  in  that  case,  expressly  guard 
themselves  against  any  inference  that  a  defendant  has  not  a  right  to  justify  a  distinct 
pvrt  of  a  divisible  libel.  Suppose  a  plaintiff  Ije  truly  charged  with  having  been  con- 
victed of  larceny,  in  a  paragrai/h  which  contains  other  less  injurioiis,  but  unfounded, 
allegations  against  him  :  is  not  the  defendant  to  be  at  liberty  to  justify  the  charge  of 
larceny  separately  ;  and  is  the  plaintiff  to  come  into  Court  and  recover  damages  for 
the  whole,  as  if  he  were  a  perfectly  immaculate  person?  [Alderson,  B.  One  or  other 
consequence  must  follow— either  it  may  be  given  in  evidence  in  mitigation  of  damages, 
or  it  may  be  pleaded  to.]  Jones  v.  Stevens  (11  Price,  2.3.5)  is  an  authority  to  shew  that 
it  could  not  be  given  in  evidence  in  mitigation  of  damages.  Clarkstm  v.  Liuvaon,  which 
expressi}'  decided  that  part  of  a  divisible  libel  may  be  pleaded  to,  is  recognized  in 
Cooper  V.  Laicsan  (8  Ad.  &  E.  746;  1  P.  &  D.  15)  and  Clarke  v.  Taylor  (2  Bing.  N.  C. 
6.54  ;  3  Scott,  95).  Stiles  v.  Nokes  (7  East,  493)  and  Lewis  v.  Chment  (3  B.  Si  Aid. 
702)  confirm  the  same  view.  [Alderson,  B.  In  Clarkson  v.  Laioson  the  charge  was, 
that  the  plaintiff  had  been  three  times  struck  off  the  roll.  I  should  doubt  very  much 
whether  such  an  allegation  be  divisible.  If  the  statement  were  that  he  was  struck  off 
by  Chief  Justice  A.  by  Chief  Justice  B.,  and  by  Chief  Justice  C,  perhaps  the  defen- 
dant might  separate  the  charges ;  but  how  can  a  defendant  justify  a  statement  that 
the  plaintiff  had  been  thrice  struck  off  the  rolls,  by  saying  that  he  had  been  struck  off 
once?  The  plaintifi's  answer  would  be,  "I  never  said  you  charged  me  with  that." 
Parke,  B.  In  verbal  slander,  no  doubt  you  may  sever ;  [293]  but  in  action  on  a 
libel,  which  is  a  written  document,  the  plaintiff'  must  prove  the  whole  under  not 
guilty. 

Secondly,  the  proper  mode  of  pleading  was  to  address  the  matter  so  pleaded  to 
that  part  of  the  cause  of  action  to  which  it  applied,  and  not  to  the  inducement.  The 
cause  of  action  is  the  publication  of  the  libellous  matter  to  which  the  inducement 
relates,  and  without  the  inducement  the  declaration  could  not  have  been  supported. 
The  plea,  therefore,  properly  denies  the  truth  of  that  inducement,  as  to  so  much  of 
the  cause  of  action  as  it  is  pleaded  to. 

Lastly,  the  pleas  do  not  amount  to  not  guilty.  The  woids  "  black-sheep,"  and 
"  black -leg.s,"  ai-e  not  words  which  in  their  natural  sense  impute  anything  injurious, 
and  it  is  only  by  the  aid  of  the  introductory  statement,  of  the  peculiar  sense  in  which 
they  were  used,  that  they  can  be  made  so :  they  required  an  inducement,  therefore, 
and  an  iinuiendo  alone  would  not  have  sufficed  :  Goldstein  v.  Foss  (6  B.  &  Cr.  154 ; 
S.  C.  in  error,  2  Y.  Sz  J.  146),  Angle  v.  Alexander  (7  Bing.  119;  4  M.  &  P.  870), 
Hearue  v.  SloieeU  (12  Ad.  iV  E.  719  ;  4  P.  &  D.  G9G),  The  innuendo,  therefore,  being 
useless,  may  be  rejected ;  but  this  being  necessary  inducement,  the  defendant  was 
obliged,  under  the  new  rules,  to  traverse  it  specially,  and  it  would  not  have  been  put 
in  issue  by  not  guilty. 

Martin  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

P.vitKE,  B.  [Having  stated  the  pleadings,  his  Lordship  continued] :  Of  the  three 
ple;is  demurred  to,  the  last  was  admitted  to  be  bad. 

The  questions  arising  on  the  demurrer  to  the  two  other  pleas  arc  precisely  the 
same  as  to  each. 

[294]  The  objections  to  the  first  special  plea  are  three  : 

Firstly,  that  it  is  pleaded  to  part  of  the  libel,  which,  it  is  insisted,  is  bad  pleading. 

Secondly,  that  it  is  not  pleaded,  as  it  ought  to  have  been,  to  the  inducement. 

Thirdly,  that  it  is  an  argumentative  plea'of  not  guilty,  as  to  part  of  the  declaration. 

We  think  that  none  of  these  objections  ought  to  prevail. 

As  to  the  first,  we  consider  it  to  be  settled,  that  there  may  be  a  plea  to  a  part  of 
a  libel,  which  is  separable  from  the  rest,  as  the  part  pleaded  to  in  this  case  certainly 
is,  for  a  plea  of  justification  as  to  this  part,  and  not  guilty  as  to  the  remainder,  would 
not  have  been  inconsistent ;  a  part  might  be  true,  and  the  remainder  excused  by  the 
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occasion  of  the  pnhlicatioii.  The  power  of  pleading  to  part  wa.=  aflniitlerl  hy  the  Court 
in  Stile.t  v.  N^okcs  (7  East,  oflli),  and  in  C'larkson  v.  Lawsou  (6  Hiiig.  587),  it  was  decided 
that  it  was  competent  for  the  defendant  to  adopt  snch  a  course,  whore  the  libellous 
matter  was  divisible  ;  and  the  pi'inci])le  of  that  decision  was  sanctioned  hy  the  Court 
of  King's  Bench,  in  Mounteney  \.  JFatlon  {2  B.  &  Ad.  673) ;  and  this  mode  of  pleading 
has  become  very  common  :  Goodlmrne  v.  Bowman  (9  Bing.  532  ;  2  M.  i*i  Scott,  700). 
The  first  objection,  therefore,  cannot  succeed. 

The  second  is,  that  the  plea  is  pleaded,  not  to  the  inducement,  but  to  the  publica- 
tion of  the  part  of  the  libel  to  which  the  inducement  relates.  It  seems  to  lis  that  the 
plea  is  not  improper  in  this  respect.  The  cause  of  action  is  the  publication  of  the 
libel ;  and  the  inducement,  if  properly  pleaded  (as  we  must  assume  it,  for  this  purpose, 
to  be),  is  necessary  to  maintain  the  action.  The  cause  of  action  as  to  part  of  the  libel, 
is  the  publication  of  that  part ;  and  the  corresponding  part  of  the  inducement  is  neces- 
sary for  the  maintenance  of  the  action,  as  to  that  [295]  part.  The  defendant  in  his 
plea  therefore  says,  as  to  so  much  of  the  cause  of  action  as  consists  in  publishing  of 
the  plaintiff  that  he  was  a  black-sheep,  the  inducement  is  not  true,  and  therefore  the 
cause  of  action  pro  tanto  fails.     This  appears  to  us  to  be  a  correct  manner  of  pleading. 

The  third  objection  is,  that  the  inducement,  in  this  case,  is  not  properly  matter 
of  inducement,  and  that  the  plea  really  amounts  to  the  general  issue.  It  is  said  that 
the  proper  office  of  an  inducement,  or  introductory  averment,  is  to  state  facts  by  refer- 
ence to  which  the  libel  is  rendered  intelligible,  and  is  shewn  to  contain  an  injurious 
imputation  ;  but  that  the  meaning  of  word.s,  in  the  abstract  and  without  reference 
to  facts,  is  not  properly  the  subject  of  introductory  averment.  And  upon  this  part 
of  the  case  we  have  had  some  doubt.  It  is  laid  down  in  several  authoiities,  that  the 
Court  is  to  inform  itself  of  the  meaning  of  English  words,  though  unusual,  and  peculiar 
to  a  particular  countrj- :  a  strong  instance  of  which  is  the  case  in  which  the  term 
"  Healer  of  Thieves  "  was  expounded  to  mean  a  f urtherer  of  felons,  without  any  aver- 
ment as  to  the  local  use  of  those  terms  :  1  Roll.  Abr.  86,  L.  pi.  1.  And  such  is  the 
rule  as  to  Welsh  words  :  Hob.  126.  But  the  case  of  Angle  v.  Alexander  (7  Bing.  123), 
in  the  analogous  case  of  slander,  decides  that  a  distinct  averment,  that  particular 
English  words  had  acquired  some  sense  different  from  their  natural  one,  was  necessary 
and  that  an  innuendo,  without  such  averment,  was  insufficient;  and  on  the  authoi'ity 
of  that  case,  which  was  decided  in  the  Exchequer  Chamber,  and  which  it  is  clear  the 
pleader  has  had  in  view  in  framing  this  declaration,  we  think  that  the  averment  of 
the  meaning  of  the  term  "  black-sheep"  is  properly  introduced  by  way  of  inducement, 
and  consequently  the  plea  does  not  amount  to  not  guilty.  Under  the  new  lules,  the 
inducement,  when  propeily  pleaded,  must  be  traversed,  if  [296]  it  is  intended  to  deny 
it,  and  not  guilty  puts  in  issue  only  the  publication  of  the  libel  maliciously,  and  in 
the  sense  imputed  in  the  innuendo. 

We  therefore  think  the  first  special  plea  good  ;  and  the  second  special  plea  is  in 
efiect  the  same. 

There  will  consequently  be  judgment  for  the  defendant  on  the  second  and  third 
pleas,  and  for  the  plaintiff"  on  the  fourth. 

Martin  then  applierl  for  and  obtained  leave  to  amend,  on  payment  of  costs  as 
between  attorney  and  client. 

Sutherland  v.  Pratt  and  Others.  Exch.  of  Pleas.  Feb.  25,  1843. — Declaration 
on  a  policy  of  insurance  stated  that  the  plaintiff"  caused  a  policy  to  be  eff'ected, 
purporting  thereby  and  containing  therein,  that  B.  &  Co.,  as  well  in  their  own 
names  as  in  that  of  all  other  parties  interested,  made  assurance  with  the  defen- 
dants for  £2000  on  goods  (declared  to  be  360  bales  of  cotton),  lost  or  not  lost, 
at  and  from  Bombaj'  to  London  ;  and  that  in  consideration  thereof,  and  that  the 
plaintiff'  paid  the  defendants  the  premium,  and  agreed  to  observe  the  terms  anfl 
conditions  of  the  policy,  the  defendants  promised  him  that  they  would  become 
assurers  to  the  plaintiff'  of  the  said  sum  of  £2000.  The  declaration  then  averred 
that  the  goods  were  shipped  on  the  voyage  ;  that  the  plaintiff  was  during  the 
voyage,  to  wit,  on  &C.,  interested  in  the  goods  to  the  amount  insured  ;  that  the 
assurance  was  made  for  the  use  and  benefit  and  on  the  account  of  the  plaintiff; 
that  the  ship  sailed,  and  met  with  tempestuous  weather,  whereby  the  goods  were 
wetted  and  damaged,  and  rendered  of  no  use  or  value  to  the  plaintiff": — Held, 
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that  11  plea  to  this  declaration,  tliat  the  goods  were  so  damaged  before  the  plaintiff 
acinirc-d  anv  interest  therein,  was  bad  on  general  denuii-rer.— A  party  may  make 
an  insurance  on  goods,  lost  or  not  lost,  thongii  he  have  acquired  his  interest  in 
them  after  a  ])artial  loss,  unless  he  bought  them  with  a  knowledge  of  the  damage.— 
A  plea  to  the  above  declaration,  that  the  policy  was  not  caused  to  be  made  by  or 
on  behalf  of  the  plaintiff,  was  held  bad  on  special  demurrer,  as  amounting  to  non 
assumi)sit.  So  also  was  a  plea  that  the  plaintiff  did  not  pay  the  premium,  nor 
))romise  the  defendants  to  observe  the  terms  and  conditions  of  the  policy.— A 
defendant  is  not  at  liberty  to  ti-averse  any  single  material  fact,  which  would  be 
included  in  the  general  issue. — The  plea  of  non  assumpsit  puts  in  issue  the  con- 
sideration for  the  promise,  as  well  as  the  promise  itself. 

rS.  C.  2  Dowl.  (N.  S.)  813 ;  12  L.  J.  Ex.  235 ;    7  Jur.  261.     See  further, 
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Assumpsit.  The  declaration  stated  that  the  plaintiff,  on  the  8th  of  September, 
1811,  caused  to  bo  made  a  policy  of  assurance,  (setting  it  forth  verbatim),  purporting 
thereby  and  containing  therein,  that  Messrs.  Boggs,  Taylor,  &  Co.,  as  well  in  their 
own  names  as  for  andin  the  names  of  all  and  every  person  oi'  persons  to  whom  the 
same  did,  might,  or  should  appertain  in  part  or  in  all,  did  make  [297]  assurance,  and 
cause  themselves  and  them  and  every  of  them  to  be  assured  with  the  General 
Maritime  Assurance  Company,  lost  or  not  lost,  at  and  from  Bombay  to  London,  with 
leave  to  call  at  all  ports  and  places  on  either  side  of  and  at  the  Cape  of  Good  Hope, 
including  the  risk  of  craft  to  and  from  the  vessel,  upon  any  kind  of  goods  and 
merchandise,  and  also  upon  the  body,  tackle,  &c.,  of  and  in  the  ship,  at  ,(a) 

and  upon  the  said  ship,  &c.  ,{a)  and  so  should  continue  and  endure  during 

her  abode  there,  upon  the  said  ship,  &c.  ;  and  further,  until  the  said  ship,  with  all  her 
tackle,  &c.,  and  goods  and  mei'ohandise  whatsoever,  should  be  arrived  at  ;  (a) 

and  upon  the  said  ship,  &c.,  until  she  had  there  moored  at  anchor  twenty  hours  in 
good  safety,  and  upon  the  said  goods  and  merchandise  until  the  same  should  be 
there  discharged  and  safely  landed.  The  insurance  was  declared  to  be  on  360  bales  of 
cotton,  and  the  policy,  after  admitting  the  I'eceipt  of  the  premium,  stated,  that  the  said 
company  were  content,  and  did  take  upon  them  that  assurance  for  the  sum  of  £2000. 
The  declaration  then  alleged,  that,  in  consideration  of  the  premises,  and  that  the 
plaintiff  at  the  request  of  the  defendants,  (then  being  three  of  the  directoi's  of  the  said 
company),  then  paid  to  the  said  company  the  sum  of  £40  as  a  premium  for  the  assurance 
of  £2000  upon  the  said  goods,  on  the  said  voyage  in  the  policy  mentioned,  and  then 
promised  the  defendants  to  perform  and  fulfil  all  things  in  the  policy  mentioned,  on 
the  behalf  of  the  assured  to  be  performed  and  fulfilled,  the  defendants  then  promised 
the  plaintill'  that  the  said  company  would  become  and  be  assurers  to  the  plaintiff  of 
the  said  sum  of  £2000,  upon  the  said  goods  in  the  said  ship  in  the  policy  mentioned, 
and  would  pcrfoim  and  fulfil  all  things  therein  mentioned  on  their  part  and  behalf,  as 
assurers  of  the  said  simi  of  £2000,  to  be  perfoi'med  and  fulfilled  :  that  the  said  [298] 
goods,  on  the  1st  of  September,  1841,  were  shipped  at  Bombay  on  the  said  voyage  : 
that  the  plaintiff  was,  during  the  said  voyage,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  interested  in  the  said  goods  in  the  said  policy  mentioned,  and  .so  loaded  on 
board  the  said  ship,  to  the  amount  insured  :  that  the  said  insurance  was  made  for  the 
use  and  beiiefit,  and  on  the  account  of  the  plaintiff  as  aforesaid  :  that  the  said  ship  after- 
wards sailed  on  the  said  voyage,  and  being  injured  by  tempestuous  weather,  became 
filled  with  water,  whereby  the  said  goods  were  wetted  and  damaged,  and  rendered 
of  no  use  or  value  to  the  plaintiff. 

The  defendants  pleaded  eight  pleas,  of  which  the  first  was  non  assumpserunt. 
The  second,  after  stating  that  true  it  was  that  the  said  policy  of  insurance,  purporting 
and  containing  therein  that  Boggs,  Taylor  &  Co.,  did  makis  assurance  of  the  matters 
and  tlungs  according  to  the  terms  and  provisions  of  the  said  policy,  as  in  that  behalf 
in  the  declaration  mentioned  and  set  forth,  was  made,  to  wit,  upon  the  day  and  year 
ni  that  behalf  in  the  declaration  alleged  ;  yet  the  defendants  said,  that  the  said  policy 
was  not  caused  to  be  made  by  or  on  behalf  of  the  plaintiff,  in  manner  and  form 
alleged :  concluding  to  the  country.  The  third  plea  alleged,  that  the  plaintiff  did 
not,  nor  did  any  person  on  his  behalf,  pay  the  said  premium  or  any  part  thereof,  nor 

(a)  These  blanks  were  left  in  the  policy. 
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promise  the  dofeiulaiits  to  perform  :ui(l  fulfil  the  things  in  the  said  policy  mcnlioiied, 
on  behalf  of  the  assured  to  be  performed  and  fulfilled,  in  manner  and  form  alleged  : 
concluding  to  the  country.  The  eighth  plea  after  stating,  that  although  the  said  ship, 
witli  the  said  goods  on  board,  depaited  and  set  sail  upon  the  said  voyage  from  Bombay 
to  London,  and  although  the  said  goods  were  damaged  and  diminished  in  use  and 
value  on  the  said  vo3'age,  as  in  the  declaration  mentioned  ;  and  although,  after  the 
commencement  and  during  the  course  of  the  said  voyage,  and  after  the  ship  had  sailed 
on  the  said  voyage  for  divers,  to  wit,  thirty-five  days,  and  for  divers,  [299]  to  wit,  1000 
miles,  the  plaintifl'  acquired  an  interest  in  the  said  goods,  and  then,  to  wit,  on  the  10th 
day  of  September,  a.d.  1841,  became  and  was  interested  in  the  said  goods,  to  wit,  to 
the  value  and  amount  in  that  behalf  mentioned  :  nevertheless,  that  the  said  goods 
were  so  damaged  and  diminished  in  vahie,  as  in  the  declaration  mentioned,  before  the 
plaintiff  acquired  or  had  any  interest  therein,  to  wit,  upon  the  20th  day  of  August, 
A.D.  18-11.     Verification. 

The  plaintirt"  demurred  specially  to  the  second  and  third  pleas,  on  the  ground  that 
they  amounted  to  the  plea  of  non  assumpsit,  and  that  the  matters  alleged  in  them 
ought  to  have  been  given  in  evidence  under  the  issue  joined  on  that  plea  ;  and  that 
the  pleading  in  the  manner  as  pleaded  by  the  defendant  in  the  second  and  third  pleas 
tended  to  unnecessary  prolixity  and  length.  To  the  eighth  plea  the  plaintiff  demurred 
generally  :  and  the  point  maiked  for  argument  on  his  part  was,  that  the  policy  being 
effected  •'  lost  or  not  lost,"  the  underwriters  were  responsible  for  the  loss,  notwithstanding 
it  happened  before  the  plaintiff  acquired  an  interest  in  the  goods. 

Joinders  in  demurrer. 

The  case  was  argued  in  the  present  Sittings  (Feb.  10),  by 

Martin,  in  support  of  the  demurrer.  The  only  question  of  substance  is  that  which 
arises  on  the  demurrer  to  the  eighth  plea,  viz.  whether  it  is  legal  to  enter  into  such 
a  conti-act  of  insurance  as  is  mentioned  in  that  plea.  This  is  the  case  of  a  policy  on 
goods,  lost  or  not  lost,  at  and  from  Bombay  to  London,  beginning  the  adventure  from 
the  loading  of  the  goods  on  board  the  ship.  The  defendants,  therefore,  expressly 
contract  to  be  responsible  to  the  plaintiff,  lost  or  not  lost,  from  the  loading  of  the 
goods  at  Bombay  till  their  arrival  and  safe  discharge  in  London.  The  plaintift'  is 
admitted  by  the  plea  to  have  become  intei'ested  in  the  goods  during  the  voyage :  and 
the  de-[300]-fendants  have  engaged  to  become  responsible  to  him  for  any  loss  sustained 
dui'ing  the  entire  course  of  that  voyage.  By  the  express  terms  of  their  contract  with 
the  plaintiff,  therefore,  they  engage  to  be  responsible  for  this  loss.  Why  are  they  not 
to  be  held  to  their  contract?  At  the  common  law,  a  contract  of  insurance  without 
any  interest  was  legal;  Crawford  v.  Hunter  {S  T.  R.  1.3),  confirmed  by  the  Court  of 
Exchequer  Chamber  in  Ireland,  in  British  Insurance  Co.  v.  Mar/ee  (Cooke  &  Alcock,  182). 
Is  there,  then,  anything  in  the  stat.  19  Geo.  2,  c.  37,  to  affect  this  case?  That  statute 
enacts,  "  that  no  assurance  shall  be  made  on  any  British  ship,  or  on  any  goods, 
merchandises,  or  effects,  laden  on  board  of  any  such  ship  or  ships,  interest  or  no 
interest,  or  without  further  proof  of  interest  than  the  policy,  or  by  way  of  gaming  or 
wagering,  or  without  benefit  of  .salvage."  This  is  not  a  case  where  there  is  no  proof 
of  interest  but  the  policy,  nor  is  it  a  case  of  gaming  or  wagering.  The  plaintiH'  has  the 
interest  of  a  pledgee,  and  to  protect  himself  against  loss  as  such,  effects  the  insurance  : 
there  is  nothing  illegal  in  that,  either  at  common  law  or  by  the  statute.  He  had  the 
greatest  possible  interest  in  the  arrival  of  the  goods  inthe  condition  in  which  he  supposed 
them  to  be  when  he  made  the  advance  upon  them,  so  as  to  secure  him  from  loss.  Mead 
V.  Davison  {3  Ad.  &  E.  303;  4  Nev.  &  M.  701)  goes  further  than  the  present  case. 
There  the  policy  was  in  fact  executed  after  the  loss  of  the  ship  had  become  known  to 
both  parties,  being  made  in  pursuance  of  a  contract  entered  into  before  the  loss,  and 
yet  it  was  held  valid  ;  being  assimilated  to  the  case  of  a  conveyance  of  land,  where 
the  house  had  been  burnt  down  since  the  contract  was  made  ;  Paine  v.  Metier  (6  Ves. 
349).  [Farke,  B.  There  the  plaintiff  was  interested  at  the  time  of  the  loss  ;  here  he 
is  not.]  But  the  defendants  have  expressly  contracted  to  indemnify  him  against  that 
[301]  loss  ;  and  how  can  it  be  said  that  he  effected  the  policy  "  interest  or  no  interest," 
when  he  had  the  strongest  possil.)le  interest  that  the  goods  should  leach  him  undamaged. 
[Parke,  B.  Your  argument,  I  suppose,  would  be  the  same  in  case  of  a  total  loss.] 
There  might  be  a  difficulty  there,  liecause  it  might  be  said  a  person  could  not  buy  a 
thing  which  was  lost;  but  here  it  is  expressly  stated  to  be  a  partial  loss,  and  the 
goods  exist  in  solido.     [Paike,  B.     It  is  not  a  wagering  policy,  because  the  plaintiff 
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mount  to  iiisurti  uijainst  perils  of  the  sea  an  interest  which  he  would  have  had  if  the 
ship  had  airivud'safe.]  To  render  the  contract  illegal,  it  must  be  in  the  nature  of  a 
wager,  and  in  no  respect  in  the  natuie  of  an  indemnity  for  a  bona  fide  interest.  [Parke,  B. 
Slorbink  V.  Dunlop  (6  M.  &  W.  224)  may  be  cited  for  the  defendants  :  there,  however, 
the  plaintitl'had  no  legal  interest  in  the  goods,  becavise  there  was  only  a  verbal  contract.] 
This  is  a  loss  expressly  protected  by  the  terms  of  the  contract,  and  the  plaintiff  has 
a  sutlicient  interest. 

The  second  and  third  pleas  are  had  in  form,  as  amounting  to  non  assumpisit,  which 
puts  in  issue  the  consideration  given  by  the  plaintiff"  for  the  defendants'  promise,  as 
well  as  the  promise  itself :  Bennion  v.  Davison  (3  M.  &  W.  179).  To  create  a  valid 
promise,  it  is  essential  to  prove  a  consideration  moving  from  the  plaintiff.  Here  that 
consideration  is  the  payment  of  a  sum  of  money  as  a  premium  which  is  admitted  to 
have  been  paid  by  the  plaintiff.  These  pleas  in  effect  say — "  You,  the  plaintiff,  did 
not  cavise  the  policy  to  he  made,  and  therefoi'e  I  did  not  promise  you."  That  clearly  is 
an  argumentative  non  assumpsit.  It  is  said  that  the  new  rule  of  pleading  in  assumpsit, 
which  states  that  in  an  action  on  a  policy  of  insurance,  the  plea  of  non  assumpsit 
shall  operate  as  a  denial  "  of  the  subscription  to  the  alleged  policy  by  the  defendant, 
but  not  of  the  interest,  of  [302]  the  commencement  of  the  risk,"  &e.,  has  rendered 
it  necessary  to  plead  this  matter  specially.  But  that  is  merely  an  example  of  the 
previous  general  rule,  that  the  plea  "  shall  operate  only  as  a  denial  in  fact  of  the 
express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from  which  the  contract 
c)i'  promise  alleged  may  be  implied  by  law  : "  and  the  first  example  is,  that  in  an 
action  on  a  warranty,  the  plea  will  operate  "as  a  denial  of  the  fact  of  the  warranty 
having  been  given  upon  the  alleged  consideration,  but  not  of  the  breach."  Surely, 
under  non  assumpsit,  the  plaintiff' must  prove  that  he  bought  the  horse  by  him.self  or 
iiis  agent.  So,  the  instance  of  insurance  clearly  means,  that  the  plea  of  non  assumpsit 
shall  deny  the  making  of  the  contract,  which  involves  the  consideration  for  it,  and 
also  the  fact  that  the  plaintiff'  is  the  othei'  party  to  it. 

Greenwood,  contrii.  The  object  of  this  declaration  obviously  is,  to  defeat  the 
answer  which  the  plaintiff'  knows  the  defendants  would  be  able  to  give  to  any  claim 
by  Boggs,  Taylor,  &  Co.  The  mode  in  which  the  interest  is  averred  on  this  record 
is  a  mere  evasion  of  the  ordinary  allegation  of  an  interest  during  the  risk  and  down 
to  the  time  of  the  loss.  The  plaintiff  could  not  apply  the  ordinary  form  here,  because 
the  loss  occurred  befoie  he  had  any  interest  in  the  goods  :  he  therefore  uses  an 
ambiguous  expression,  which  may  mean  either  that  he  was  interested  during  the 
whole  of  the  voyage,  or  that  he  had  an  interest  on  some  particular  day  in  the  couise 
of  the  voyage.  In  the  latter  sense  the  allegation  is  true,  because  on  a  day  after  the 
loss  he  was  interested  in  the  goods,  in  the  state  in  which  they  then  were,  but  he  has 
therefore  suffered  no  loss.  The  argument  on  the  part  of  the  plaintiff'  must  be  the 
same  as  in  the  case  of  a  total  loss.  [Parke,  B.  But  there  is  an  averment  that  the 
goods  were  wetted  and  damaged,  and  so  became  of  no  use  or  value  to  the  plaintiff' ; 
that  is,  that  he  received  damage  by  means  of  the  loss.]  Anybody  might  [303]  say 
that,  whosesoever  the  goods  were  that  were  injured.  If  a  party  chooses" to  make  such 
a  contract  by  way  of  pledge,  he  may  provide  against  loss  by  getting  the  owners  to 
effect  an  insurance  upon  the  goods,  lost  or  not  lost,  and  they  may  recover  upon  the 
policy  as  trustees  foi'  the  pledgee.  Prnvles  v.  Innes  (ante,  p.  10),  Sparkes  v.  Marshall 
(2  Bmg.  N.  C.  761  ;  3  Scott,  172).  Independently  of  the  provisions  of  the  statute 
against  wagering  policies,  the  language  of  the  Courts  has  always  been,  that  the 
plaintiff  must  be  interested  at  the  time  of  the  loss.  There  is  no  such  allegation  here, 
nor  any  direct  averment  that  he  sustained  any  loss.  [Parke,  B.  Surely  the  aver- 
ment I  have  referred  to  means,  that  by  the  perils  of  the  seas  a  loss  has  been  caused 
to  the  plaintiff,  which  would  not  be  true  if  he  bought  the  goods  in  their  damaged 
state.]  That  is  a  mere  superfluous  statement,  meaning  in  truth  no  more  than  the 
words  at  the  end  of  the  declaration,  "  to  the  damage  of  the  plaintiff',"  &c.  If  he 
proves  the  conti'act,  the  interest,  and  the  damage,  the  right  of  action  is  complete  ; 
the  rest  is  mere  matter  of  evidence  as  to  the  amount  of  the  damages.  The  allegation 
referred  to  could  not  have  been  traversed,  and  therefore  nothing  is  admitted  against 
the  defendants  by  not  putting  it  in  issue.  Could  the  plaintiff  have  recovered  in  case 
of  a  total  loss  ?  He  has  not  lost  anything.  It  is  like  the  case  of  the  sale  in  London 
of  a  particular  horse,  described  as  being  "then  on  his  voyage  from  Edinburgh,"  but 
which  is  m  fact  dead  at  the  time  of  the  sale.     Surely  the  purchaser  could  not  be 
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bound  in  such  a  case  to  pay  the  price,  noi',  if  he  had  insured  the  horse,  could  have 
recovered  on  the  policy  :  for  there  is  an  implied  engagement  in  every  oonti-act  for  the 
sale  of  a  specific  chattel,  that  the  thing  is  in  existence  ;  Barr  v.  Gibson  (3  M.  &  W. 
390)  ;  and  a  contract  of  insurance  is  only  a  contract  of  indemnity.  Uhindy.  jrHkinsim 
(2  Taunt.  237)  was  the  first  case  in  which  it  was  said  to  lie  unnecessary  to  aver  an 
interest  at  the  time  of  effecting  the  policy  :  but  it  [304]  clearly  must  exist  during 
the  risk.  But  when  goods  are  lost  or  destroyed,  whether  in  whole  or  in  part,  no  risk 
exists.  It  can  make  no  difiercnce  in  principle  whether  the  loss  is  total  or  partial. 
If  I  sell  this  year's  crop  of  hay  from  a  particular  field,  and  it  is  then  discovered  that 
the  stack  was  burnt  down  before  the  contract,  the  purchaser  is  not  bound  to  pay  ; 
but  if  it  has  been  damaged  by  weather  or  otherwise,  still  retaining,  in  common  accepta- 
tion, the  character  of  hay,  then  he  must  take  it  as  he  bought  it,  and  pay  the  stipu- 
lated ])rice.  Can  it  make  any  diflerenee  whether  the  hay  was  in  a  stack  or  on  board 
ship,  or  whether  it  was  damaged  by  rain  or  sea  water  1  If  the  purchase  is  after  the 
injury,  the  purchaser  takes  the  goods  as  he  finds  them  ;  and  if  he  insures  them,  how- 
ever improvident  the  bargain  he  has  made,  inasmuch  as  his  goods  were  not  injured, 
the  insurers  can  no  more  be  liable  to  pay  for  the  partial  damage  than  they  would  in 
case  of  a  total  loss.  [Parke,  B.  You  say  that  where  goods  are  injured  to  a  tenth 
part  of  their  value  it  is  the  same  thing  as  if  that  tenth  did  not  exist.]  Yes  :  as  to 
that  part  there  is  an  entire  loss  before  the  plaintiff  has  any  interest  in  it.  In  case  of 
the  insurance  of  a  house,  it  has  always  been  necessary  to  shew  that  the  plaintiff'  had 
a  property  in  it  at  the  time  of  the  fire  :  Li/nch  v.  Dakell  (3  Bro.  P.  C.  497).  Lord 
King  thei'e  says,  "  The  party  insuring  must  have  a  property  at  the  time  of  the  loss, 
or  he  can  sustain  no  loss,  and  consequently  can  be  entitled  to  no  satisfaction."  So,  in 
The  Sadkiv'  Coiapanij  v.  Badcock  (2  Atk.  554),  Lord  Hardwicke  says,  "  I  am  of  opinion 
it  is  necessary  the  party  insured  should  have  an  interest  or  property  at  the  time  of 
insuring,  and  at  the  time  the  fire  happens."  And  he  observes,  "These  insurances  from 
fire  have  been  introduced  in  later  times,  and  therefore  differ  from  insurance  of  ships, 
because  their  interest  or  no  interest  is  almost  constantly  inserted,  and  if  not  inserted 
you  [305]  cannot  recover,  unless  you  prove  a  property."  That  case  occurred  before 
the  stat.  1 9  Geo.  2,  c.  36,  since  which  statute  the  distinction  taken  by  Ijord  Hard- 
wicke no  longer  exists.  There  is  no  case  in  which  a  party  has  been  allowed  to  recover 
who  had  not  an  interest  in  the  property  at  the  time  of  the  loss.  Mead  v.  Davison  is 
distinguishable  :  there  the  party  had  an  interest  at  the  time  of  the  loss,  under  the 
antecedent  contract.  In  Gnint  v.  Parkinson  (cited  3  Bos.  &  P.  85),  the  insurance  was 
on  £1000,  "being  profits  expected  to  arise  from  the  cargo  of  the  ship  'Providence' 
in  the  event  of  her  safe  arrival  at  Quebec,"  and  there  was  an  allegation  in  the  declara- 
tion that  the  plaintiff',  "until  and  at  the  time  of  the  misfortune  hereinafter  mentioned, 
was  interested  in  the  profits  expected  to  arise  from  the  said  goods,  &c.  to  a  large 
value,  &c."  In  AhUhol  v.  Bristow  (6  Taunt.  iGi),  an  allegation  of  interest  at  the  time 
of  the  loss  is  assumed  by  Gibbs,  G.  J.,  to  be  a  necessary  allegation.  All  the  precedents 
contain  such  an  allegation  :  see  Chitty  on  Pleading,  vol.  2,  pp.  105,  107.  The  ordinary 
plea,  that  the  plaintiff' was  not  interested  in  the  goods  at  the  time  of  the  los.s,  would  be 
altogether  nugatory  if  the  plaintiff'  be  right,  and  the  issue  upon  it  would  be  immaterial. 
Besides,  the  contract  of  the  insurer  is  merely  to  secure  the  assured  against  any  loss 
the  goods  may  sustain  by  perils  of  the  seas  :  but  here  the  plaintiff  is  no  loser  thereby, 
but  by  his  having  entered  into  an  improvident  contract  with  a  third  party.  Surely 
it  is  too  metaphysical  and  unnatural  a  construction  to  put  upon  the  language  of  the 
parties  to  this  policy,  that  because  the  plaintiff'  eventually  suft'ers  from  having  been  a 
party  to  a  contract,  the  subject-matter  of  which  had  previously  been  aff'ected  by  the 
perils  of  the  sea  without  his  knowledge,  his  goods  have  been  lost  or  damaged  by 
those  perils. 

Secondly,  the  second  plea  is  not  bad  as  amounting  to  non  assumpsit.  Even  if  the 
matter  traversed  by  it  could  [306]  have  been  put  in  issue  by  non  assumpsit,  yet  it 
is  good,  as  being  a  simple  denial  of  a  material  fact  alleged  in  the  declaration.  And 
it  is  the  far  more  convenient  course  so  to  plead,  and  thereby  to  save  the  opposite 
party  the  necessity  of  proving  a  number  of  unimportant  facts,  which  are  not  disputed 
between  the  parties.  This  is  not  an  averment  of  new  facts,  amounting  to  an  argu- 
mentative general  issue,  but  a  mere  denial  of  a  single  material  fact  specifically  alleged 
in  the  declaiation.  The  defendant  has  a  right  thus  to  narrow  the  general  issue.  In 
Gilbert's  History  of  the  Common  Pleas,  60,  it  is  said  that  "  the  pleadings  in  other 
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actions  were  settled  conformaljly  to  wliat  was  done  in  the  assize,  for  they  gave  the 
defendant,  if  it  were  a  matter  of  fact,  the  liberty  of  pleading  the  general  issue,  or 
traversing  any  material  point  of  the  declaration  ;  but  he  could  not  plead  a  plea  that 
amounted  to  the  general  issue,  for  pleas  that  amounted  to  the  general  issue  were  only 
facts  on  which  the  issue  might  be  turned  in  evidence,  and  consequently  not  a  good 
plea,  because  they  drew  to  the  examination  of  the  Court  what  was  proper  to  be 
detciniined  by  the  jury  ;  but  they  gave  the  defendant  leave  to  traverse  any  material 
point  in  the  plaintilf's  declaration,  in  order  to  bring  that  one  single  point  in  issue, 
and  to  which  they  might  apply  their  evidence  alone."  And  the  author  proceeds  to 
observe,  "Therefore,  in"  debt  for  rent,  if  it  were  by  deed,  they  might  plead  non  est 
factum  ;  if  it  were  without  deed,  non  diraisit,  or  nothing  in  arrear,  or  that  they  never 
entered,  unless  it  was  by  deed,  and  then  they  were  estopped  by  their  own  accept- 
ance ; "  and  yet  all  these  points  were  in  issue  under  nil  debet.  In  Stephen  on  Pleading, 
418  (3rd  edition),  several  instances  are  given  in  illustration  of  the  rule  that  a  plea 
setting  forth  matter  which  is  constructively,  and  in  effect,  the  same  as  the  general 
issue,  is  bad.  The  first  of  them  is  cited  from  the  Year  Book,  10  Hen.  6,  e.  16:  it 
was  an  action  for  breaking  the  plaintiffs  warren,  and  the  plea  was  in  this  form^ 
"Iln'ad  [307]  nul  tiel  garren.  Prest."  This  was  held  bad,  but  it  may  well  have 
been  because  it  concluded  with  a  verification.  Another  instance  is  a  plea  of  non 
depascit,  to  an  action  for  breaking  or  entering  a  close  and  depasturing  the  grass  ;  but 
there  the  plea  was  bad  as  being  in  form  a  plea  to  the  whole  action,  whei'eas  it  only 
answered  a  part.  Again,  a  plea,  in  an  action  for  the  price  of  a  horse,  that  the  defen- 
dant did  not  buy  it,  was  held  bad,  because  it  put  in  issue  every  fact  which  could  be 
put  in  issue  by  Tion  assumpsit.  And  on  reference  to  the  authorities  there  cited,  Vin. 
Abr.,  Certainty  of  Pleading,  (E.  15),  and  Bro.  Abr.,  Traverse,  275,  other  cases  are 
found,  in  all  of  which  some  similar  objection  existed  to  the  pleas.  So  in  the  cases 
cited  in  Com.  Dig.,  Pleader,  (E.  14),  and  Bac.  Abr.,  Pleas  and  Pleading,  (G.  2),  either 
they  amounted  to  an  argumentative  non  assumpsit,  or  were  open  to  the  objection  of 
prolixity.  But  no  authority,  ancient  or  modern,  forbids  a  defendant  to  select  a  single 
material  allegation,  and  simply  to  traverse  it.  The  rule  is  only  this,  that  the  defen- 
dant shall  not  put  any  facts  on  the  record,  and  verify  them,  the  eflTect  of  which  is  to 
shew  that  no  cause  of  action  existed.  Suppose  an  action  for  a  wilful  misrepresentation 
respecting  a  ship:  not  guilty  would  put  in  issue  not  merely  the  knowledge  of  the 
defendant,  but  also  the  state  of  the  ship,  and  the  making  of  the  representation  :  the 
only  ground  of  defence  the  party  may  wish  to  avail  himself  of  may  be  his  want  of 
knowledge  ;  yet  he  is  to  be  compelled,  if  the  plaintift's  argument  be  correct,  to  deny 
facts  which  he  has  no  intention  to  dispute,  and  subject  himself  or  his  opponent  to  a 
large  amount  of  unnecessary  costs. 

But  even  if  this  plea  would  have  been  bad  at  common  law,  it  is  rendered  necessary 
by  the  new  rules.  It  is  ob-served  in  Chitty  jun.'s  Precedents  of  Pleading,  .322,  that, 
under  the  new  rules,  "non  assumpsit  would  merely  put  in  issue  the  question  whether 
the  defendants  underwrote  or  granted  the  policy  described  in  the  declaration."  And 
in  [308]  lie  J'iniui  v.  I'olhill  (8  C.  &  P.  78),  where  the  declaration  alleged  that  the 
plaintifi'  was  the  author  of  a  musical  composition,  and  as  such  author  had  a  right  to 
it,  and  in  consideration  of  that  right,  and  that  the  plaintiff'  would  sell  it  to  him,  the 
defendant  undertook  to  buy  of  him  the  .said  right,  and  to  pay  the  price,  Tindal,  C.  J., 
ruled  that  non  assumpsit  did  not  put  in  issue  the  authority  or  copyright,  or  that  the 
plaintifi' sold  the  production  to  the  defendant.  Under  non  assumpsit,  therefore,  the 
present  plaintifi'  would  have  recovered  merely  on  the  production  of  a  policy  under- 
written by  the  defendants,  corresponding  with'that  set  forth  in  the  declaration. 

The  same  oliservations  apply  to  the  third  plea.  There  is  no  authority  that  a 
defendant  may  not  admit  a  nudum  pactum,  and  traverse  the  considerations  for  his 
promise.  The  declaration  in  this  case  may  impoi-t  that  the  plaintifi'  entered  into  a 
substantive  policy,  independent  of  that  entered  into  by  Boggs,  Taylor,  &  Co.,  but 
according  to  its  terms.  Suppose  the  promise  so  alleged  to  have  been" in  wiiting,  with 
a  policy  stamp,  it  would  be  a  perfectly  good  contract ;  yet  it  is  said  the  defendant  is 
bound  to  leave  the  allegation  unanswered.  The  promise  to  fulfil  all  things  mentioned 
in  the  policy  entered  into  with  Boggs,  Taylor,  &  Co.,  is  just  the  same  as  if  the  defen- 
dants had  promised  to  fulfil  all  things  mentioned  in  a  model  policy  hanging  up  in  the 
oflSce:  it  does  not  import  that  the  action  is  brought  on  that  policy.  At  all  events, 
the  effect  of  the  new  rules  is  to  render  it  advisable  to  put  such  pleas  on  the  record  as 
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these,  which  ;ire  mci'e  denials  of  particLilar  facts,  ami  whicli  wdiild  nut  make  any 
diffoienee  in  the  [iroof  at  the  trial. 

Martin,  in  repl}'.  The  inle  is  that  a  matter  which  is  travcrsahle  by  the  plea  of 
uou  assumpsit,  shall  he  traveised  therelty  :  and  the  cases  cited  on  tiie  other  side  all 
tend  to  establish  that  proposition.  As  to  the  ease  from  the  Year  [309]  l>ook,  it  is 
evident  that  the  word  '■  Prest"  has  not  the  meaning  attributed  to  it,  of  a  verihcatioii, 
for  the  reason  assigned  for  the  decision  is  that  the  plea  was  tantamount  to  the  general 
issue,  whereupon  the  defendant  pleaded  not  guilty,  and  after  that  plea  the  very  same 
word  "  Prest "  occurs  again.  When  a  defendant  denies  that  he  promised,  he  denies 
the  consideration  moving  from  the  plaintiff,  and  the  promise  thereupon  made  b}'  the 
defendant.  In  the  passage  cited  from  I^ord  C.  B.  Gilbert,  he  may  be  referring  to 
material  averments  not  included  within  non  assumpsit,  as  the  interest,  the  loss,  ifee 
Gough  v.  Brijan  (2  M.  &  VV.  770),  where  a  plea  to  an  action  for  negligent  driving 
that  the  damage  was  occasioned  by  the  negligence  of  the  plaintiff's  servant,  was  held 
bad  as  amounting  to  not  guilty,  shews  that  the  new  I'ules  have  made  no  alteration  in 
this  matter,  and  that  the  (lefendant  cannot  select  such  facts  as  he  pleases  to  traverse.(/^) 

As  to  the  eighth  plea,  the  cases  cited  from  equity  have  no  application  :  the  words 
"lost  or  not  lost"  were  not  contained  in  the  policies,  and  the  interest  had  been  trans- 
ferred before  the  loss.  The  question  here  merely  is,  did  the  defend.mts  contract  to 
indemnify  the  plaintiH  against  a  peril  which  in  fact  had  already  occurred,  and  was 
it  lawful  to  do  so  ^  Now  the  terms  of  the  contract  are,  that  the  plaintiff  shall  be 
indemnified  against  any  loss  the  goods  may  sustain  in  the  specified  voyage.  And  the 
averment  of  interest  is  made  necessary  only  by  the  statute,  with  reference  to  which 
this  averment  would  be  true  :  the  plaintiff  was  interested  in  &\ory  particle  of  goods 
which  left  Bombay  by  this  ship.  It  is  enough  to  shew  an  interest  sufficient  to  satisfy 
the  statute,  whenever  existing. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

[310]  Parke,  B.  In  this  case  the  plaintiff'  declares  in  the  usual  form,  that  he 
caused  to  be  made  a  policy  of  assurance,  purporting  thereby  that  Boggs,  Taylor,  »fc  Co., 
as  well  in  their  own  name,  as  for  all  persons  to  whom  the  same  did,  might,  or  should 
appertain,  made  assurance,  and  caused  themselves  and  them  to  be  assured  with  the 
General  Maritime  Assurance  Company,  lost  or  not  lost,  from  Bombay  to  London,  upon 
any  kind  of  goods  and  merchandise,  &c.,  beginning  the  adventure  upon  them  from  the 
loading  thereof  on  board  the  ship  until  arrival,  and  the  landing  of  the  goods.  The 
insurance  was  declared  to  be  on  360  liales  of  cotton.  The  declaration  then  states,  as 
usual,  the  admis.sion  in  the  polic\'  that  the  premiums  were  paid,  and  in  the  usual 
maimer,  that,  in  consideration  of  the  premises,  and  that  the  plaintiff',  at  the  request  of 
the  defendants,  being  three  of  the  directors  of  the  company,  paid  them  £40  as  a 
premium  for  the  assurance  of  £2000  on  the  goofls,  and  then  promised  to  fulfil  all  things 
in  the  polic}'  on  his  pait,  the  defendants  promised  the  plaintilt'that  the  Company  would 
be  assurers  to  the  plaintiff'  of  £2000  upon  the  goods,  and  would  perform  all  on  their 
part  as  assurers  to  be  done,  &a.  The  declaration  then  avers,  that  the  goods  were 
loaded  at  Bombay,  to  be  carried  on  the  voyage,  and  then  (which  is  not  in  the  usual 
form)  that  the  plaintifl"  was,  dui'ing  the  voyage,  interested  in  the  goods  in  the  policy 
mentioned,  and  so  loaded,  to  a  large  amount,  to  wit,  the  amount  insured,  and  that  the 
said  assurance  was  made  for  his  use  and  on  his  accovmt.  The  ship  is  then  stated 
to  have  been  damaged  by  perils  of  the  seas,  and  the  goods  thereb}'  damaged,  and 
rendered  of  no  use  to  the  plaintiff.  The  declaration  then  states,  that  the  stock  of 
the  company  was  sutticient  to  make  good  the  plaintiff"s  claim  and  demand  which  had  so 
accrued,  but  that  the  defendants  had  not  paid  it,  to  the  plaintifi's  damage  of  £-500. 

To  this  declaration  there  were  three  pleas,  which  have  been  demurred  to:  the 
second,  the  third,  and  the  eighth. 

[311]  The  second  plea,  after  admitting  that  Boggs,  'Paylor,  &  Co.,  made  the  policy, 
denied  that  it  was  made  by  or  on  behalf  of  the  plaintiff",  and  concluded  to  the  country. 

To  this  there  was  a  special  demurrer,  alleging  for  cause,  that  the  plea  amounted 
to  non  assumpsit. 

The  third  plea  averred,  that  the  plaintiff'  did  not  pay  the  premium,  nor  did  any 

(h)  See  also  Brvlge  v.  Graml  Junction  PMilway  Co.,  3  M.  &  W.  244 ;  Rowe  v.  Ames, 
6  M.  &  W.  747. 
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erne  fi)r  liiiii,  nor  pioiiiiso  the  ilufeiul.uit  to  puiforni  thu  things  in  the  iiolicy,  on  the 
part  of  the  iissuicil  to  be  pcrfoinied  :  concluding  to  the  country. 

To  this  plea  also  there  was  a  special  demurrer,  for  the  same  cause. 

The  eighth  plea  was,  that  although  the  plaintiff  acquired  an  interest  in  the  goods 
after  the  commencement  of  the  voyage,  to  the  amount  insured,  yet,  that  the  goods 
were  damaged  and  diminished  in  use  and  value,  as  in  the  declaration  mentioned, 
hefore  the  plainliti' acquired  or  had  any  interest  therein,  and  not  after. 

To  this  plea  there  was  a  general  demurrer,  which  raises  the  only  question  on  the 
merits  of  the  case,  the  others  being  mere  matter  of  form. 

We  are  of  opinion  that  the  eighth  plea  contains  no  answer  to  the  declaration. 
The  plea  admits  expressly  that  the  plaintiff  had,  during  the  voyage,  an  interest  in 
the  goods  on  lioard,  to  the  amount  insured  thereon,  and  it  admits  impliedly,  (for  it 
does  not  deny  that  allegation),  that  the  insurance  was  made  for  the  use  and  benetit 
and  on  the  account  of  the  plaintiff,  that  is,  as  a  contract  of  indemnity  to  the  plaintiH', 
against  any  loss  in  respect  of  that  interest,  by  any  of  the  perils  insured  against.  This 
being  admitted,  the  simple  question  is,  whether  it  is  any  answer  to  an  action  on  a 
policy  on  goods,  (lost  or  not  lost),  that  the  interest  in  them  was  not  acquired  until 
after  the  loss.  We  are  of  opinion  that  it  is  not.  Such  a  policy  is  clearly  a  contract 
of  indemnity  against  all  past,  as  well  as  all  future  losses,  sustained  by  the  assured, 
in  respect  to  the  interest  insured.  It  operates  just  in  the  same  way  as  if  [312]  the 
plaintiff  having  purchased  goods  at  sea,  the  defendant,  for  a  premium,  had  agreed, 
that  if  the  goods  had  at  the  time  of  the  purchase  sustained  any  damage  by  perils  of 
the  sea,  he  would  make  it  good.     The  plea,  therefore,  is  bad  in  substance. 

It  was  argued  by  Mr.  Greenwood,  that  upou  the  pleadings  it  might  be  assumed 
that  the  plaintili'  bought  the  goods  in  their  damaged  state,  and  consequently  was  not 
entitled  to  any  indemnity  for  that  damage.  But  it  does  not  appear  that  he  purchased 
them  as  damaged  goods.  If  that  had  been  true,  he  could  not  have  recovered  ou  this 
policy,  on  a  plea  denying  the  loss  by  the  plaiutift'  by  perils  of  the  seas  ;  and  that  would 
have  been  the  proper  form  of  plea  to  have  raised  this  question. 

It  remains  to  consider  the  objections,  which  are  formal,  to  the  other  two  pleas. 

To  the  second  plea  the  objection  is,  that  it  amounts  to  the  plea  of  non  assumpsit. 
To  this  it  is  answered,  that  it  does  not  amount  to  the  general  issue  at  common  law, 
but  is  only  a  traverse  of  part  of  what  would  have  been  included  in  it,  which  is  per- 
mitted :  and,  secondly,  that  if  it  was  bad  at  common  law,  it  was  good  by  virtue  of 
the  first  pleading  rule  in  assumpsit. 

We  think  this  plea  bad  at  common  law.  It  is  true,  it  does  not  resemble  most  of 
the  pleas  which  amount  to  the  general  issue,  which  usually  contain  new  matter,  and 
conclude  with  a  verification,  and  are  bad  as  argumentative  denials :  but  this  is  bad, 
on  the  ground  that  the  law  has  provided  an  appropriate  mode  of  denial  of  particular 
facts,  which  must  be  followed  by  the  pleader,  and  that  in  order  to  avoid  long  records : 
Warner  v.  IVaimford  (Hob.  127).  Thus,  in  trespass  to  a  warren,  it  is  a  bad  plea  that 
there  is  no  such  warren  ;  10  Hen.  6,  p.  16  :  to  a  close,  non  depavit  herbas  ;  Doct.  PI. 
42;  22  Hen.  6,  37:  to  debt  for  the  price  of  a  [313]  horse  sold,  that  the  defendant 
did  not  buy;  Vin.  Abr.,  Certainty  in  Pleadings  (A.  15) :  to  which  may  be  added  the 
modern  case  of  Goxigh  v.  Bryan  (2  M.  &  W.  770),  in  which  a  special  traverse  of 
negligence,  in  an  action  on  the  case  for  negligence,  was  not  permitted.  This  principle 
has  been  carried  so  far,  that  it  has  been  held,  where  the  general  issue  non  assumpsit, 
or  not  guilty,  denied  all  the  facts  alleged  in  the  declaration,  that  it  was  not  competent 
to  traverse  one:  as,  in  assumpsit,  to  plead  that  defendant  performed  all  on  his  part; 
Taylor  v.  .Sea  (Ld.  Kaym.  96S) :  in  case  for  a  false  return,  to  plead  that  it  was  true ; 
Green  v.  Pope  (ibid.  125):  or  to  deny  that  at  the  emanation  of  the  writ,  the 
defendant  was  the  officer  to  whom  it  was  addressed  ;  West  v.  West  (id.  674).  On  the 
other  hand,  where  the  general  issue  was  not  debt,  and  it  embraced  more  than  one 
distinct  proposition,  as  where  it  was  pleaded  to  an  action  of  debt  for  rent,  which  accrues 
by  the  lease  and  subsequent  enjoyment,  it  was  allowed  to  the  defendant  to  deny  the 
indenture  by  uon  est  factum ;  or  the  demise,  if  not  by  indenture,  by  "  non  demisit : " 
or  to  plead  riens  in  arrere,  as  well  as  nil  debet:  Gilb.  C.  P.  61.  It  is  not  verv  easy 
to  reconcile  these  eases,  unless  we  suppose  that  non  est  factum,  and  non  demisit,  and 
nens  in  arrere,  are  formal  modes  of  traverse  as  well  as  nil  debet,  and  on  that  account 
permitted  :  but  whether  that  be  so  or  not,  there  is  no  authority  for  holding  that  each 
tact  constituting  one  entire  proposition,  as  that  a  valid  contract  was  made  between  the 
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pliiiiitill' and  defoiiilaut,  cull  be  made  the  subject  of  distinct  tiuvenses  ■•  and  the  ))lea 
ill  this  case  in  effect  is,  that  thouijh  there  was  a  contract  by  the  defcnchint,  by  the 
policy,  it  was  not  with  the  phiintiff:  and  this  closely  resembles  the  case,  where  to  a 
bond,  the  defendant,  admitting  the  execution  of  the  bond,  alleged  that  it  was  not  made 
to  the  plaintill',  which  was  held  to  [314]  amount  to  non  est  factum,  and  to  be  bad  : 
GiJJml  V.  Pa-kins  (Sid.  450). 

We  are  therefore  of  opinion  that  the  second  plea  is  bad  at  common  law. 

It  is  said,  however,  that,  under  the  first  pleading  rule,  the  plea,  non  assumpsit, 
would  not  deny  that  the  policy  was  procured  to  be  made  by  or  on  behalf  of  the  i)laintift', 
but  simply  the  subscription  to  the  policy,  containing  the  terms  stated  in  the  declaration  : 
and  if  so,  the  defendant  might  certainly  traverse  that  it  was  caused  to  be  made  by  or 
for  the  plaintiff. 

But  we  are  of  opinion,  that,  according  to  the  true  construction  of  the  pleading 
rules,  non  assumpsit  puts  in  issue  not  merely  the  subscription  to  a  policy,  containing 
the  particlar  terms  alleged,  but  to  a  policy  caused  to  be  made  by  the  plaiiititf,  and 
containing  those  terms;  in  the  same  way  as  non  est  factum  would  put  in  issue  a  bond 
to  the  plaintiff',  in  the  case  just  cited.  An  action  on  a  policy  is  mentioned  in  the 
pleading  rules  only  as  an  example,  illustrating  the  general  rule  previously  given,  the 
object  of  which  is  to  confine  the  operation  of  the  plea  of  non  assuaipsit,  which  had 
before  operated  as  a  denial  of  all  the  facts,  and,  indeed,  of  all  liability  to  the  action 
at  the  time  it  was  brought,  to  a  denial  of  the  contract,  expressed  or  implied,  alleged 
in  the  declaration.  A  contract  imports  that  there  are  two  parties  to  it,  and  a  denial  of 
the  contiact  alleged  is  a  denial  of  the  contract  with  the  plaintiff. 

Considering  the  example,  therefore,  as  merely  illustrating  the  rule,  we  think  it  clear 
that,  in  an  action  on  a  policy,  the  plea  of  non  assumpsit  denies  that  the  defendant 
ever  contracted  by  such  a  policy  with  the  plaintiff",  and  consequently  puts  in  issue 
the  fact  that  the  plaintiff'  caused  the  policy  to  be  made.  The  second  plea,  therefore 
is  bad. 

For  the  same  reasons,  the  third  also  is  bad.  All  the  [315]  facts  put  in  issue  are 
only  facts  of  the  proposition,  that  the  defendant  contracted  with  the  plaintiff',  and 
would  be  put  in  issue  by  non  assumpsit. 

Leave  to  the  defendant  to  amend,  on  the  usual  terms  :  otherwise 

Judgment  for  the  plaintiff". 

In  the  Exchequer  Chamber. 

(In  Error  from  the  Court  of  Exchequer.) 

Drake  and  Others  v.  Beckham.  Exch.  of  Pleas.  Feb.  6,  1843. — A.  agreed  in 
writing  with  B.  and  C,  on  behalf  of  themselves  and  D.,  as  partners  in  trade,  to 
serve  them,  B.  and  C,  and  the  survivor  of  them,  for  seven  years,  as  their  foreman, 
and  not  to  engage  in  trade  on  his  own  account  during  that  period  without  their 
consent;  and  B.  and  C.  agreed  to  pay  him  wages  after  the  rate  of  31.  3s.  per 
week,  so  long  as  he  should  serve  them  faithfully:  —  Held,  in  the  Exchequer 
Chambei',  (reversing  the  judgment  of  the  Coiu't  of  Exchequer),  that  the  right  of 
action  for  a  breach  of  this  agi'eement,  by  the  dismissal  of  A.  from  the  service 
without  reasonable  cause,  passed  to  the  assignees  of  A.  on  his  bankruptcy,  as 
being  part  of  his  personal  estate,  whereof  a  profit  might  be  made. — Held,  also, 
(affirming  the  judgment  of  the  Court  below),  that  the  action  was  maintainable 
against  B.,  C,  and  D.  jointly,  though  B.  and  C.  only  were  parties  to  the  written 
agreement. 

[S.  C.  12  L.  J.  Ex.  486;  7  Jur.  204:  in  Court  below,  9  M.  &  W.  79  :  on  demurrer, 
8  M.  &  W.  846  :  affirmed  in  House  of  Lords,  1849,  2  H.  L.  C.  579.  Adopted, 
Eni'len  v.  Carte,  1881,  17  Ch.  D.  172:  affirmed,  ibid.  768.  Applied,  Bailey  v.  Thurdon, 
[1903]  1  K.  B.  137;  Formhy  v.  Barker,  [1903]  2  Ch.  549.  Discussed,  Kellawai/  v. 
Buri/,  1892,  65  L.  T.  599  ;  In  re  Bcyts  and  Oraig ;  Ex  parte  Cooper,  1894,  70  L.  T.  561  ; 
1  Manson,  56.  Eeferred  to,  Wadling  v.  Oliphant,  1875,  1  Q.  B.  D.  150 ;  Mose  v. 
Buckdf,  [1901]  2  K.  B.  449.] 

This  was  a  writ  of  error  upon  the  judgment  of  the  Court  of  Exchequer  in  the  case 
of  Beckham  v.  Drake  aid  Others  (8  M.  &  W.  846 ;  9  M.  &  W.  79),  and  was  argued  iu 
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last  Trinity  Vautttion,(4)  by  E.  V.  Williams  for  the  plaintiffs  in  error,  and  by  Stammers 
for  tlic  defendant  in  error.  Two  questions  were  raised  ;  first,  whether  the  cause  of 
at-tion  mentioned  in  tlie  declaration  passed  to  the  assignees  of  the  plaintiff'  below,  on 
his  bankruptcv ;  and  secondly,  whether  the  action  was  maintainable  against  all  the 
three  dcfendaiits  below,  two  of  them  only  having  signed  the  wi'itten  contract  with  the 
plaintiff.  On  both  these  points  the  arguments  were  in  [316]  substance  the  same  as  in 
the  Court  l)elow.  Vioftun  v.  I'ook  (\  B.  &  Adol.  5U8)  and  Hillary  v.  Morris  (.5  C.  &  P.  G) 
were  cited  for  the  plaintiffs  in  error,  in  addition  to  the  cases  mentioned  in  the  Court 
of  Exchequer. 

The  Court  took  time  to  consider,  and  then-  judgment  was  now  delivered  by 

LOKD  Dknman,  C.  J.  This  was  an  action  of  assumpsit  on  a  special  agreement. 
The  declaration  alleged,  that  the  three  defendants  were  in  partnership  as  type  founders  ; 
that  Knight  and  Surgey  were  the  ostensible  partners,  and  Drake  a  secret  partner  ;  that 
Kni'dit  a7id  Surgey,  oii  behalf  of  themselves  and  Drake  as  such  partners,  entered  into 
an  agreement  with  the  plaintiff,  whereby  they  agreed  to  employ  them  as  their  foreman 
for  seven  year.s,  at  the  wages  of  three  guineas  a  week ;  that  he  served  them  in  that 
capacity  part  of  the  term,  and  was  willing  to  serve  during  the  residue,  but  the 
defendants,  on  &c.,  before  the  expiration  of  the  seven  years,  dismissed  him  from 
their  service. 

The  defendants  Drake  and  Surgey  pleaded,  amongst  other  things,  the  bankruptcy 
of  the  plaiutifl',  and  that  the  cause  of  action  in  the  declaration  mentioned  accrued  before 
the  bankruptcy.     Knight  suffered  judgment  by  default. 

To  this  plea  the  plaintiff  demurred,  and  on  that  demurrer  judgment  was  given  in 
the  Court  below  for  the  plaintiff:  whereupon  the  defendants  brought  a  writ  of  error, 
which  was  argued  before  us  after  last  Trinity  Term. 

On  the  argument  of  the  case,  two  questions  were  raised  for  our  consideration. 
First,  whether  the  right  of  action  in  respect  of  the  breach  of  contract  laid  in  the 
declaration  passed  to  the  assignees  of  the  bankrupt,  for  the  benefit  of  his  creditors,  or 
remained  in  him  :  and  secondly,  whether  [317]  the  bankrupt,  if  entitled  to  sue  for  the 
breach  of  contract,  could  maintain  his  action  against  the  three  defendants.  Upon  this 
latter  point  it  may  sufhce  to  say,  that  as  the  contract,  although  in  writing,  was  not 
under  seal,  we  must  construe  it  by  the  rest  of  the  averment,  that  it  was  made  on  behalf 
of  Drake  as  well  as  the  two  partnei's  who  signed  it,  and  therefore  all  the  three  partners 
were  properly  made  defendants  in  an  action  for  the  breach  of  it. 

The  other  question  is  attended  with  more  difficulty.  According  to  the  general 
scope  and  spirit  of  the  bankrupt  laws,  as  Lord  Chief  Justice  Eyre  expresses  it 
in  timith  V.  Coffin  {2  11.  Bl.  451),  "every  beneficial  interest  which  the  bankrupt  has 
shall  be  disposed  for  the  benefit  of  his  creditors ; "  and  Buller,  J.,  in  the  same  case 
said,  "  The  object  of  the  statutes  of  bankrupt  was,  that  everything  belonging  to  the 
bankrupt  that  can  be  turned  into  profit,  shall  pass  by  the  assignment  for  the  benefit 
of  the  creditors : "  and  they  held  accordingly,  that  the  right  to  bring  a  real  action 
passed  to  the  assignees  of  a  bankrupt.  So,  in  Upright  v.  Fairjield  (2  B.  &  Adol.  727), 
Lord  Tenterden  said,  that  the  object  of  the  statute  6  Geo.  4,  c.  16,  was  to  give  to  the 
assignees,  for  the  benefit  of  the  creditors,  every  beneficial  matter  belonging  to  the 
bankrupt's  estate ;  and  it  was  held  by  the  Court,  that  the  right  to  sue  for  a  breach  of 
a  contract  to  supply  stones,  which  right  accrued  before  the  bankrupt*}',  passed 
to  the  assignees ;  nor  was  it  considered  to  be  any  objection  that  the  damages  were 
unliquidated.  Lord  Tenterden  considered  that  the  right  of  action  was  part  of  the 
bankrupt's  personal  estate.  Again,  in  Raymond  v.  Fitch  (2  C.  M.  &  K.  588),  Lord 
Abinger,  in  giving  the  judgment  of  the  Court,  said  that  "the  personal  representative 
may  sue,  not  only  for  all  debts  due  to  the  deceased  by  specialty  or  otherwise,  but  for 
all  covenants,  and  indeed  for  all  contracts  with  his  testator,  broken  in  his  lifetime ; 
and  the  reason  appears  to  be  that  [318]  these  are  choses  in  action,  and  are  parcel  of  the 
personal  estate,  in  respect  of  which  the  executor  represents  the  person  of  the  testator, 
and  is  in  law  the  testator's  assignee."  An  executor  may  represent  his  testator  more 
perfectly  than  an  assignee  represents  the  bankrupt,  but  all  the  personal  estate  of  the 
bankrupt,  which  can  be  turned  to  profit,  vests  in  the  assignee  :  and  this  case  recognises 
rights  of  action  as  parcel  of  the  personal  estate,  and  they  may  be  turned  to  profit ;  the 

(i)  June  27,  1842,  before  Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Patteson,  J.,  Williams, 
J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J.,  and  Cresswell,  J. 
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assignee,  thciefoic,  as  a  general  rule,  takes  them  under  the  assignment.  Many  other 
cases  might  be  quoted,  in  which  the  same  rule  has  been  recognised. 

But  it  was  argued  that  there  were  several  exceptions  to  that  I'ule,  and  that  this 
case  falls  within  one  or  the  other  of  those  exceptions.  One  exception  stated  was,  that 
the  assignees  cannot  recover  in  i-espect  of  the  personal  labour  of  the  bankrupt ;  for 
which  Chippendale  v.  Twnliii.wu  (Cooke's  Bankrupt  Law,  lOG)  was  cited  ;  but  that  case 
related  to  the  labour  of  the  bankrupt  bestowed  after  the  assignment,  and  would  be 
manifestly  inapplicable  to  a  claim  for  the  wages  of  labour  whiudi  acci'ued  due  before 
the  bankruptcy ;  and  it  appears  to  be  quite  as  inapplicable  to  a  right  of  action  in 
respect  of  a  breach  of  contract,  vested  in  the  bankrupt  before  his  bankruptcy,  although 
that  contract  related  to  his  personal  labour. 

The  counsel  for  the  defendants  in  error  then  relied  upon  another  class  of  cases,  in 
which  it  has  been  held  that  contracts  for  the  personal  skill  of  a  bankrupt  do  not  pass 
to  his  assignees :  but  they  also  are  inapplicable,  for  it  is  not  necessary  that  the 
plaintitt's  in  error  should  contend  that  the  contract  passed  to  the  assignees  ;  it  suttices 
if  they  can  shew  that  the  right  of  action,  vested  in  the  bankrupt  before  his  bank- 
ruptcy, passed  by  the  assignment.  But  it  was  further  argued,  that,  as  this  contract 
related  to  the  person  of  the  bankrupt,  the  I'ight  of  action  would  not  pass.  [319] 
There  is  no  doubt  that  a  right  of  action  for  an  injury  to  the  body  or  feelings  of  a 
trader,  arising  from  a  tort,  independent  of  contract,  does  not  pass  to  his  as.signces  ;  ex. 
gr.  for  an  assault  and  battery,  oi'  for  slander,  or  for  the  seduction  of  a  child  or  servant ; 
and  the  same  may  be  said  of  some  personal  injuries  arising  out  of  breaches  of  contracts, 
such  as  contracts  to  cure  or  to  marry  ;  and  if,  in  the  cases  last  supposed,  a  consequential 
damage  to  the  personal  estate  follows  from  the  injury  to  the  person,  that  may  be  so 
dependent  upon  and  insepai'able  from  the  personal  injury,  which  is  the  primaiy  cause 
of  action,  that  no  right  to  maintain  a  separate  action  in  respect  of  such  conse(piential 
damage  will  pass  to  the  assignees  of  a  bankrupt.  In  all  those  eases  the  primary  cause 
of  action,  if  of  a  nature,  properly  speaking,  personal,  and  the  right  to  maintain  it, 
would  die  with  the  baid\rupt.  In  the  present  case,  although  the  contract  was  for  the 
personal  skill  and  labour  of  the  bankrupt,  the  breach  of  that  contract  does  not  appear 
to  cause  him  any  other  injury  than  the  diminution  of  his  personal  estate.  In  the  cases 
referred  to,  the  injury  (if  any)  to  the  personal  estate  is  a  consequence  of  an  injur)'  to 
the  person  :  in  this  case  the  injury  to  the  person  (if  any)  is  a  consequence  of  the  injury 
to  the  personal  estate.  The  injury  to  the  personal  estate  is  therefore  in  this  case  the 
primary  and  substantial  cause  of  action :  and  we  think  that,  according  to  the 
authoi'ities,  such  right  of  action  would  pass  to  the  assignees  as  part  of  the  personal 
estate,  it  being  a  matter  belonging  to  the  bankrupt,  whereof  profit  may  be  made. 

For  these  reasons,  it  appears  to  us  that  the  judgment  of  the  Couit  below  must 
be  reversed. 

Judgment  reversed. 


[320]  Barker  v.  The  Tithe  Commissioners  for  Engl.\nd  and  Wales,  and 
Wyrley  Birch,  Esq.  Exch.  Chamber.  Feb.  6.  1843. — Held,  by  the  Exchequer 
Chamber,  affirming  the  judgment  of  the  Court  of  Exchequer,  that  where  a  claim 
of  a  modus  or  other  exemption  from  tithe  is  pi'eferred  before  the  Tithe  Commis- 
sioners, appointed  under  6  &  7  Will.  4,  c.  71,  who  decide  against  the  claim  .set  up, 
the  party  is  not  precluded  from  setting  up  another  claim  to  a  different  modus  on 
the  same  lands,  unless  the  commissioners  have  made  their  final  award  under  the 
act ;  even  though  a  feigned  issue,  delivered  under  the  itith  section,  be  pending 
to  try  the  validity  of  the  first  modus. 

[S.  C.  12  L.  J.  Ex.  496;  7  Jur.  180:  in  Court  below,  9  M.  &  W.  129.     Referred  to. 
Earl  of  Slamfaril  v,  Dunhar,  1844,  12  M.  &  W.  419.] 

A  writ  of  error  having  been  brought  on  the  judgment  of  the  Court  of  Exchequer 
in  this  case  (9  M.  &  W.  129),  it  was  argued  in  the  Vacation  after  last  Trinity  Term 
(June    27  (i)),  by  E.  V.   Richards   for   the   plaintiff',  and  Kelly  for  the  defendant, 

{b)  Before  Lord  Denman,'  C.  J.,  Tindal,  C.  J.,  Patteson,  J.,  Williams,  J  ,  Cole- 
ridge, J.,  Coltman,  J  ,  and  Maule,  J. 
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Mr.  Birch.     The  Solicitor-General  appeared  for  the  Tithe  Commissioners,  but  was  not 
Ciilled  upon  to  argue. 

The  Court  took  time  to  consider  their  judgment,  which  was  now  deliveied  by 

LoKD  Denman,  C.  J.  The  question  in  this  case  is,  whether  the  Tithe  Com- 
missioners, appointed  for  England  and  Wales  under  the  6  &  7  Will.  4,  c.  71,  have 
power  to  hear  and  determine  a  question  relative  to  the  existence  of  a  modus  of  6s , 
claimed  in  respect  of  certain  land,  having  pi-eviously  heard  and  decided  against  the 
existence  of  a  modus  of  6s.  6d.  claimed  in  respect  of  the  same  land,  which  second  claim 
was  set  up  and  preferred  before  they  had  made  their  final  awaid,  and  while  an  action 
on  a  feigned  issue,  directed  under  the  46th  section  of  the  act  to  try  the  validity  of  the 
tir.st-mentioned  modus,  was  pending.  The  45th  section  of  this  statute  enacts,  that 
"if  any  suit  shall  be  pending  touching  the  right  to  a)iy  tithes,  or  if  there  shall  be  any 
question  as  to  the  existence  of  any  modus  or  composition  real,  or  prescriptive  or 
customary  payment,  or  any  claim  of  exemption  fiom,  or  non-liability  under  any 
circumstances  to,  the  payment  of  any  tithes  in  respect  of  any  lands,  or  any  kind  of 
produce,  or  touching  the  situation  or  boundary  of  any  lands,  or  if  any  difference  shall 
arise,  whereby  the  making  of  any  such  award  [321]  by  the  commissioners  or  assistant- 
commissioner  shall  be  hindered,  it  shall  be  lawful  for  the  commissioners  or  assistant- 
commissioner  to  appoint  a  time  and  place  in  or  near  the  pari.sh  for  hearing  and 
determining  the  same,  and  the  decision  of  the  commissioners  or  assistant-commissioner 
shall  be  linal  and  conclusive  on  all  persons  subject  to  the  provisions  hereinafter  con- 
tained." The  4Gth  section  gives  a  power  to  all  persons  dissatisfied  with  the  decision 
of  the  commissioners,  where  the  yearlj'  value  of  payment  to  be  made  or  withholden 
shall  exceed  £20,  to  try  the  right  by  a  feigned  issue,  and  the  66th  section  makes  the 
final  award  of  the  commissioners  binding  on  all  persons  and  in  all  cases.  The  object 
of  the  legislature,  when  they  passed  this  statute,  was  to  give  the  commissioners  power 
to  determine  all  questions  relative  to  moduses  and  other  similar  matters,  so  as  to 
prevent  all  litigation  after  an  award  should  once  be  made.  Now,  as  at  the  common 
law  it  is  competent  to  a  party  to  put  forth  different  claims  in  succession,  so  under 
this  statute,  until  the  door  of  all  litigation  is  shut  by  the  award,  the  party  interested 
ought  to  be  allowed  to  set  up  any  second  claim  he  may  think  himself  entitled  to  set 
up,  after  having  been  defeated  by  evidence  or  otherwise  on  the  first,  and  it  would 
require  strong  language  to  convince  us  that  he  is  precluded  from  so  doing.  There  is 
nothing  in  the  4.5th  or  any  other  section  of  the  act  to  lead  to  any  other  conclusion. 
The  concluding  words  of  the  45th  section  are  indeed  relied  on  for  this  purpose,  by 
which  it  is  said  that  "  the  decision  of  the  commissionei's  shall  be  final  and  conclusive  ;  " 
but  it  is  plain  these  words  only  mean  the  particular  matters  in  question, — that  the 
decision  of  the  commissioners  shall  be  conclusive  upon  them,  and  cannot  fairly  be 
construed  to  prevent  other  questions  being  raised.  If  a  party  abuses  this  privilege, 
he  will  sutler  by  being  mulcted  in  the  costs,  but  even  if  he  were  not,  it  would  not  be 
a  sutlicicnt  ground  to  shake  the  jurisdiction  of  the  commissioners.  Then,  however,  it 
[322]  is  said  that  the  commissioners  cannot  exercise  this  power  while  an  action  is 
pending  to  try  the  validity  of  the  former  modus  ;  perhaps  (it  is  argued)  the  first 
modus  of  6s.  8d.  will  be  established  by  the  verdict  of  a  jury,  and  if  the  commissioners 
in  the  mean  time  should  decide  in  favour  of  the  new  claim  of  a  modus  of  6s.  there 
would  be  a  conflict  of  decisions. 

The  answer  to  this  objection  however  is,  that  the  commissioners  have  a  discretion 
vested  in  them  as  to  the  time  at  which  they  will  hear  claims  of  this  nature,  so  that 
they  can  postpone  the  hearing  of  this  particular  one  until  the  action  shall  be  disposed 
of ;  but  their  jurisdiction  to  hear  is  not  affected  by  this.  On  the  whole,  we  agree  in 
the  construction  put  on  this  statute  by  the  Court  below,  whose  judgment  therefore 
must  be  affirmed. 

Judgment  affirmed. 

Memorandum. 

In  this  Vacation,  Nathaniel  Richard  Clarke,  of  the  Middle  Temple,  Esq.,  and  John 
Barnard  Byles,  of  the  Inner  Temple,  Esq.,  were  called  to  the  degree  of  the  coif,  and 
gave  rnigs,  the  former  with  the  motto  "  Sapiens  qui  assiduus,"  and  the  latter  with  the 
motto  "  Metuis  secundus." 
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[323]    Keports   of  Cases  Akgued  and  Determined   in   the  Courts  of  Ex- 
chequer AND  Exchequer  Chamber.    Easter  Term,  6  Vict. 

Fowler  v.  James  and  Elizabeth  Churchill,  and  P.  Churchill,  S.  Church- 
hill,  AND  C.  Churchill  v.  The  Governor  and  Company  of  the  Hank 
of  England.  Exch.  of  Pleas.  April  19,  1843. — A.,  being  possessed  of  12,0581. 
6s.  8d.  new  three  and  a  half  per  cent,  stock,  bequeathed  to  E.  C.  a  eertain  interest 
in  £5000,  parcel  thereof.  A  judgment  having  been  obtained  against  E.  C,  the 
judgment  creditor  obtained  a  Judge's  order  under  1  &  2  Vict.  c.  110,  ss.  14  and 
15,  charging  this  latter  sum  with  the  judgment  debt,  which  upon  cause  shewn 
was  made  absolute  as  to  so  much  of  the  dividends  as  were  payable  to  E.  C.  for 
her  own  use.  These  orders  having  been  served  upon  the  Bank  of  England,  the 
Bank  refused  in  consequence  to  pay  the  dividends  upon  the  1 2,0581.  6s.  8d.  to 
the  executors  under  A.'s  will,  and  they  brought  an  action  against  the  Bank  to 
recover  those  dividends  ;  and  the  Bank  now  applied  for  a  .stay  of  proceedings  on 
payment  of  a  portion  of  the  dividends  : — Held,  that  there  was  no  ground  or 
necessity  for  the  application,  the  Bank  being  bound  to  pay  the  dividends  to  the 
legal  owners,  the  executors,  who  were  answerable  for  their  proper  application. 

[S.  C.  12  L.  J.  Ex.  233;  7  Jur.  358,  538.     See  p.  57,  ante.] 

An  order  had  been  made  by  Parke,  B.,  under  the  1  &  2  Vict.  c.  110,  ss.  14,  15, 
that  the  dividends  due  upon  the  sum  of  £5000,  new  3^  per  cent,  government  stock, 
standing  in  the  Bank  books  in  trust  for  Elizabeth  Churchill,  should  stand  charged 
with  the  payment  of  a  judgment  debt  of  £213,  10s.,  and  that  until  that  order  should 
be  [324]  made  absolute  or  dischai'ged,  the  said  sum  of  £5000  should  stand  charged 
with  the  payment  to  the  plaintiti' (Fowler,  the  judgment  creditor)  of  the  .said  £213, 
10s.  Against  this  order  cause  was  shewn  before  Rolfe,  B.,  who  ordered  that  so  much 
of  the  .said  dividends  only  as  was  payable  to  E.  Churchill  for  her  sole  use  and  benefit, 
should  so  stand  charged.  An  application  was  made  in  Hilary  Term  last  to  set  aside 
this  order,  on  the  ground  that  E.  Churchill  had  no  beneficial  interest  in  the  fund,  but 
refused  (see  the  former  case  of  Fowler  v.  Churchill,  ante,  p.  57). 

It  appeared  from  the  affidavits,  that  James  Churchill,  by  his  will,  bequeathed  to 
his  brother,  George  Churchill,  for  his  life,  the  sum  of  £5000,  parcel  of  the  sum  of 
£12,058,  6s.  8d.,  new  3i  per  cent,  government  stock,  with  remainder  to  his  brother's 
wife,  Elizabeth  Churchill,  in  manner  therein  mentioned,  the  stock  to  stand  in  the 
name  of  the  executors.  Previously,  and  up  to  the  26th  of  January,  1843,  the  sum  of 
£12,058,  6s.  8d.  was  standing  in  the  Bank  books  in  the  name  of  William  and  George 
Churchill.  Both  of  these  parties,  however,  died  before  that  day,  and  the  survivor, 
William,  made  bis  will,  whereby  he  appointed  Phillis,  Samuel,  and  Charles  Churchill, 
the  plaintifl's  in  the  second  action,  his  executri.x  and  executors.  The  orders  of 
Parke,  B.,  and  Rolfe,  B.,  above  mentioned,  were  made  respectively  on  the  6th  of 
December,  1842,  and  the  12th  of  January,  1843.  On  the  31st  of  January,  application 
was  made  to  the  Bank  of  England,  by  the  executors,  for  payment  of  the  dividends  on 
the  said  sum  of  £12,058,  6s.  8d.,  but  the  Bank,  in  consequence  of  the  above  orders, 
refused  to  pay  the  same.  The  executors  then  brought  an  action  against  the  Bank  to 
recover  the  half-year's  dividend  due  upon  that  sum. 

The  Attorney-General  now  moved  for  a  rule  to  shew  cause  why  the  proceedings 
in  this  action  should  not  be  [325]  stayed,  on  payment  by  the  Bank  of  England  of  a 
portion  of  the  dividends,  notice  thereof  being  first  given  to  the  judgment  creditor. 
The  Judge's  orders  have  placed  the  Bank  in  a  situation  of  great  difliculty.  The 
judgment  creditor  insists  that  these  orders  are  binding  upon  the  Bank,  and  make  it 
compulsory  upon  it  to  pay  the  dividends  to  him  ;  the  executors,  on  the  other  hand, 
contend  that  the  whole  of  the  dividends  ought  to  be  paid  over  to  them.  The  Bank 
of  England  is  willing  to  pay  into  Court,  or  to  the  parties  entitled,  the  whole  or  such 
part  of  the  dividends  as  the  Court  may  direct. 

Lord  Abinger,  C.  B.  I  think  there  is  no  ground  for  the  rule  prayed  for,  and 
that  the  application  is  unnecessary.  When  the  Judge's  orders  are  made  absolute, 
the  executors  are  chargeable  with  the  proper  distribution  of  the  fund,  but  the  Bank  is 
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bound  to  p;iv  it  to  them.     Tliu  Bank  could  not  exist,  if  it  were  to  be  afiected  by 
orders  of  this  nature  in  the  manner  contended  for  by  the  judgment  creditor. 

I'.AKKK,  B.  I  am  of  the  same  opinion.  As  soon  as  a  Judge's  order  is  made 
absolute,  the  executors  are  lialjle  in  the  same  manner  as   if   the   charge  had  been 

by  deed.  ,    u  • 

Ai-DEKSON,  B.  When  an  order  nisi  is  made,  the  Bank  ought  to  hold  its  hand : 
and  when  the  ordei'  is  made  absolute,  it  is  in  the  nature  of  a  charge  upon  the  fund. 
Tlio  Bank  is  bound  to  pay  the  money  over  to  the  executors,  who  are  to  see  that  it  is 
properly  apjilied.  The  Bank,  having  nothing  to  do  with  the  distribution  of  the  fund, 
is  not  bound  to  pay  the  judgment  creditor;  that  is  the  atl'air  of  the  executors,  who 
may  be  bound  in  equity  to  pay  him. 

Hcii.KE,  B.  This  point  has  been  much  discussed  among  the  Judges,  all  of  whom 
agree  in  opinion,  that  the  Bank  [326]  of  England  has  nothing  to  do  with  questions 
between  the  parties,  but  is  bound  to  pay  over  the  dividends  to  the  legal  owner. 

Rule  refused. 

Smith  »'.  Bond.  Exch.  of  Pleas.  April -21,  18-13. — Where,  in  an  action  for  penalties, 
a  Judge's  order  had  been  obtained  for  the  delivery  to  the  defendant's  attornev  of 
an  account  in  writing  of  the  particulars  of  the  place  of  residence  and  occupation 
of  the  plaintiff,  with  a  stay  of  proceedings  in  the  mean  time,  and  a  description 
was  accordingly  delivered  in  pretended  compliance  with  the  order,  but  which 
after  verdict  was  discovered  to  Lave  been  falsely  and  fraudulently  given  : — Held, 
that  this  was  not  a  sutHcient  ground  to  stay  or  set  aside  the  proceedings,  the 
defendant  not  shewing  that  he  had  in  fact  been  prejudiced  thereby  in  his  defence 
to  the  action  ;  but  that  the  parties  guilty  of  the  fraud  were  punishable  for  the 
contempt  of  Court. — Semble,  that  if  the  defendant  be  dissatisfied  with  the 
answeis  given,  he  should  apply  at  the  time  for  an  order  for  better  or  more  ample 
information. 

[S.  C.  1  D.  &  L.  267 ;  12  L.  J.  Ex.  343.     See  p.  549,  post,  and  13  M.  &  W.  594.] 

This  was  an  action  to  recover  from  the  defendant  money  won  at  play  from  various 
persons,  together  with  the  treble  value  thereof,  under  stat.  9  Ann.  c.  14,  s.  2.  The 
cause  was  tried  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last 
Michaelmas  Term,  when  the  plaintiH  obtained  a  verdict  on  several  counts  of  the 
declaration  :  but  in  Hilary  Term  last  the  defendant  obtained  a  rule  to  shew  cause 
why  thei'e  should  not  be  a  new  trial.  Pending  that  rule,  the  Solicitor-General  now 
applied  to  stay  the  proceedings  in  the  action,  under  the  following  circumstances.  On 
the  27th  of  June  last  a  Judge's  order  was  obtained,  ordeiing  the  plaintiff  to  deliver 
to  the  defendant's  attorney  an  account  in  writing  of  the  particulars  of  the  place  of 
residence  and  occupation  of  the  plaintiff,  and  that  in  the  mean  time  all  the  proceedings 
should  be  stayed.  On  the  29th  of  June  an  account  in  writing  was  delivered,  signed 
by  the  plaintiff's  attorney,  which  was  as  follows  : — "  The  plaintiff  (Thos.  Smith)  is  an 
artist,  and  resides  at  No.  32,  Chapel-street,  Grosvenor-square."  Inquiries  having  been 
made  on  several  occasions  at  the  house,  32,  Chapel-street,  it  was  stated  by  persons 
resident  there,  that  there  was  a  person  who  lodged  in  the  house  named  Thos.  Smith, 
who  was  also  a  portrait  painter,  but  that  he  was  out  of  town,  and  his  return  was 
uncertain.  After  the  trial,  it  was  discovered  that  the  account  in  writing,  as  well 
[327]  as  that  given  at  the  house,  was  totally  false  :  that  the  plaintiff  was  in  point  of 
fact  an  ivory-turner,  who  had  lived  for  many  years  at  No.  16,  Ryder's-court,  Leicester- 
square. 

The  Solicitor-General  now  contended,  that  it  was  clear  a  fraud  had  been  practised 
upon  the  Court,  as  there  was  no  person  answering  the  description  given  by  the 
plaintifl's  attorney,  and  if  that  information  had  not  been  given,  the  proceedings  would 
have  been  stayed  under  the  Judge's  order  made  pursuant  to  the  stat.  2  Will.  4,  c.  39, 
s.  17.  [Lord  Abinger,  C.  B.  Is  not  your  application  too  late?]  The  defendant  did 
not  know  until  lately  that  the  statement  was  a  false  one.  [Lord  .'\binger,  C.  B.  If 
you  were  not  perfectly  satisfied  with  the  answer,  you  should  have  applied  at  the  time, 
and  the  Court  would  have  compelled  the  attorney  to  give  better  information,  but 
if  your  client  was  satisfied   with   the  answer  at  the  time,   you  cannot  move  now. 
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Alderson,  B.  Is  not  your  remedy  against  the  attorney  for  a  contempt  of  Court ? 
Parke,  B.  You  should  have  gone  on  making  in(iuirie.5  until  you  had  obtained  satis- 
factory information,  and  if  you  could  not  obtain  it,  you  should  then  have  applied  to 
the  Court  for  better  particulars.]  The  information  given  was  on  the  face  of  it 
sufficient ;  but  it  turns  out  to  have  been  false,  and  to  have  been  a  mere  pretended 
compliance  with  the  ordei'.  [Lord  Abinger,  C.  B.  The  object  of  the  parties  was  that 
there  should  l)e  a  real  plaintiff.]  Thci'e  was  no  doubt  a  real  plaintiff,  but  contrary  to 
the  Judge's  order  he  has  been  concealed  from  the  Court.  The  Judge's  order  became 
a  stay  of  proceedings  from  its  delivery,  until  the  name  and  address  of  the  plaintiff 
were  given  ;  and  that  in  fact  has  not  yet  been  complied  with.  The  parties  cannot  be 
in  a  better  situation  than  they  otherwise  would  be,  by  being  guilty  of  a  fraud  upon 
the  Court.  If  the  defendant  had  known  who  the  plaintiff'  really  was,  he  might  have 
been  in  a  situation  [328J  to  have  discredited  the  plaintiff's  witnesses,  or  he  might 
have  had  some  other  ground  of  defence.  The  address  of  the  plaintiff  being  false,  it  is 
the  same  as  if  no  description  and  address  had  been  given.  [Parke,  B.  No  doubt  the 
plaintiff"  or  his  attorney  has  been  guilty  of  a  contempt  of  Court,  for  which  he  is 
punishable.]  The  question  is,  whether  the  defendant  is  to  suffer  by  the  plaintiff's 
non-compliance  with  the  order.  It  is  submitted  that  the  proceedings  which  have 
taken  place  since  ought  to  l)e  set  aside. 

Lord  .Abinger,  C.  B.  I  think  the  application  is  made  too  late  for  the  purpose  of 
staying  the  proceedings.  We  might  have  set  aside  the  proceedings,  and  granted  a 
new  trial,  if  it  had  been  shewn  that  the  defendant  had  sustained  any  real  prejudice 
from  the  fraud  practised  upon  him.  But  it  is  not  shewn  that  if  he  had  known  the 
plaintiff"s  real  situation  and  address,  he  could  have  derived  any  advantage  from  it: 
therefore  I  think  there  is  no  ground  to  sustain  the  application.  At  the  same  time, 
I  think  the  parties  have  been  guilty  of  a  fraud  upon  the  Court ;  and  upon  application 
in  a  proper  way,  they  would  no  doubt  be  punished  for  it. 

P.\RKE,  B.,  concurred. 

Alderson,  B.  I  agree,  that  where  the  parties  can  shew  that  by  the  altered  state 
of  facts  they  have  sustained  any  real  prejudice  or  inconvenience,  they  may  do  so  for 
the  purpose  of  getting  a  new  trial,  or  setting  aside  the  proceedings  ;  but  here  it  does 
not  appear  that  the  fraud  which  has  been  practised  has  prejudiced  the  defendant,  but 
all  that  is  shewn  is,  that  the  parties  are  liable  to  punishment  for  their  contempt  of 
Court. 

RoLFE,  B.,  concurred. 

Rule  refused. 

[329]  DowLiNG  AND  OTHERS,  Executors  of  Bernard  Dowling,  Deceased  v.  Ford. 
Exch.  of  Pleas.  April  21,  184.3. — -N.  having  applied  to  D.  for  a  loan  of  £300  on 
mortgage,  D.,  doubting  the  sufficiency  of  the  security,  refused  to  advance  it  without 
having,  in  addition,  a  joint  and  several  promissory  note  for  £.50  from  N.  and  one 
F.,  payable  on  demand.  The  note  and  mortgage  were  accordingly  given,  the  latter 
containing  a  covenant  by  N.  to  pay  the  sum  of  £300  and  interest  at  .5  per  cent. 
Several  half-yearly  payments  of  71.  lOs.  each  for  interest  having  been  made  by 
N.  : — Held,  in  an  action  against  F.  upon  the  note,  that  such  payments  by  N.  kept 
all  the  securities  alive,  and  prevented  the  operation  of  the  Statute  of  Limitations 
as  to  the  note. 

[S.  C.  12  L.  J.  Ex.  342.] 

Assumpsit  on  a  promissory  note  for  £50,  payable  on  demand  by  the  defendant  to 
the  plaintiffs'  testator,  with  a  count  upon  an  account  stated  with  the  testator,  and  a 
third  count  on  an  account  sbited  with  the  executors  since  his  decease. 

Pleas,  to  the  first  count,  that  the  defendant  did  not  make  the  note  ;  to  the  second 
and  third  counts,  non  assumpsit ;  and  to  the  whole  declaration,  actio  non  accrevit  infra 
sex  annos,  which  last  plea  was  traversed  by  the  replication. 

At  the  trial  liefore  Maule,  J.,  at  the  last  Spring  Assizes  at  Chester,  it  appeared 
that  in  the  year  183-5,  one  Joseph  Nodin,  being  desirous  of  borrowing  the  sum  of  £300 
on  mortgage  of  certain  property,  applied  to  Mr.  Dowling,  the  testator,  to  advance  him 
that  sura,  but  the  hitter,  having  viewed  the  property  proposed  to  l>e  mortgaged,  and 
doubting  the  value  of  it  to  be  sufficient,  declined  to  advance  the  money  without  further 
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security,  and  the  dofenrlant  agreed  to  join  Nodin  in  a  joint  and  several  promissory  note 
for  £50,  with  interest  at  £5  per  cent.,  to  make  up  the  deficiency,  if  any  shoul.l  arise, 
and  as  a  collateral  security  for  so  much  of  the  £300  as  was  considered  insufficiently 
secured  l.y  the  deed.  The  £300  was  accordingly  paid  to  Nodin,  and  the  mortgage 
executed  "hy  him,  and  the  note  in  (luestion  given.  The  mortgage  was  dated  the 
11th  of  November,  1835,  and  was  from  Nodin  to  Dowling,  for  securing  £300,  and 
the  deed  contained  a  covenant  by  Nodin  to  pay  the  principal  and  interest.  The  note 
was  a  joint  and  several  note  made  by  the  defendant  and  Nodin,  payable  to  the  plaintifl' 
on  demand,  with  lawful  interest,  and  was  dated  the  3rd  of  November,  1835,  on  which 
day  the  £300  was  in  fact  advanced.  In  order  to  take  the  case  out  of  the  Statute  of 
Limitations,  it  was  proved  that  Nodin  had  regularly  paid  [330]  the  interest  on  the 
£300,  by  half-yearly  payments  of  71.  10s.  each.  There  was  nothing  to  shew  that  the 
mortgaged  premises  were  not  of  sufficient  value  to  satisfy  the  money  advanced  upon 
them,  n'or  did  it  appear  that  there  had  Ijeen  any  appropriation  of  the  several  amounts 
paid  for  interest  to  the  note.  It  was  objected  for  the  defendant,  that  this  evidence 
was  not  siitlicient  to  take  the  case  out  of  the  statute  as  to  the  note.  The  learned 
Judge  expressed  himself  of  opinion,  that  the  sums  of  71.  10s.  could  not  have  been  due, 
unless  the  note  was  one  on  which  a  right  of  action  was  then  subsisting,  and  consequently 
that  the  evidence  was  sufficient  to  prevent  the  operation  of  the  Statute  of  Limitations  ; 
and  the  plaintiff  obtained  a  verdict  for  Sil.  8s.,  with  liberty  to  the  defendant  to  move 
to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  Judge  ought  to  have 
directed  one. 

Evans  now  moved  accordingly.  The  half-yearly  payment  of  the  sum  of  71.  10s.  by 
Nodin  was  not  enough  to  take  the  case  out  of  the  statute  as  to  the  note,  which  was  not 
mentioned  at  the  time.  Nodin  was  liable  to  pay  the  money  on  another  contract  without 
reference  to  the  note,  and  therefore  no  presumption  arises  from  the  payment  of  those 
sums,  which  were  clearly  paid  as  the  interest  due  upon  the  £300  secured  by  the 
mortgage.  Part  payment  by  a  joint  contractor  is  evidence  against  his  co-contractor, 
because  the  presumption  is  that  he  would  not  pay  unless  he  was  liable  for  the  joint 
debt ;  but  here  there  is  no  such  presumption,  because  there  was  a  separate  debt  due 
from  the  co-contractor,  and  the  payment  proved  is  of  the  interest  due  on  the  amount 
of  that  separate  debt,  and  not  on  the  amount  of  the  joint  one.  [Parke,  B.  This  note 
was  given  as  a  collateral  security  for  part  of  the  £300 ;  and  would  not  the  payment 
of  the  interest  apply  to  the  £50**]  No  case  has  ever  decided  that  payment  of  interest 
due  on  a  specialty  by  one  took  the  case  out  of  the  statute  as  to  a  sim-[331]-ple  contract 
debt  due  from  that  one  and  another  jointly.  In  order  to  take  the  case  out  of  the  statute, 
it  must  be  made  out  that  the  payment  of  interest  was  on  account  of  the  note.  In  all 
cases  where  the  statute  has  been  held  to  be  satisfied,  the  part  payment  has  been  clearly 
referrible  to  the  interest  of  the  debt  to  be  taken  out  of  it.  Whitcmnh  v.  Whiting  (Doug. 
629),  where  an  acknowledgment  by  one  of  several  makers  of  a  joint  promissory  note 
was  held  to  take  the  case  out  of  the  statute  as  to  himself  and  the  other  joint  makers, 
was  a  very  different  case  from  the  present,  where  the  evidence  was  of  the  payment  of 
interest,  which  must  have  been  paid  on  adift'erent  account  from  that  of  the  note  itself. 
[Parke,  B.  Can  you  make  out  that  the  payment  of  interest  must  of  necessity  be  apjilied 
to  the  interest  secured  by  the  mortgage  deed?  This  is  substantially  a  loan  of  £300, 
all  of  which  is  secured  by  mortgage,  but  part  of  it,  namely  £50,  is  also  secured  by  the 
promissory  note.  Then  is  not  the  payment  of  interest  referrible  to  both  1]  How  can 
a  payment  of  interest,  due  under  a  covenant  by  A.  sole,  be  a  part  payment  on  a  simple 
contract  by  A.  and  B  jointly,  and  for  a  different  sum  ;  such  payment  being  made 
without  reference  to  the  joint  contract?  In  Holme  v.  G-rcen  (1  Stark.  N.  P.  C.  488), 
it  was  held  not  to  be  sufficient  to  shew  a  payment  by  a  joint  maker  of  a  note  to  the 
payee  within  si.>c  years,  in  order  to  throw  it  upon  the  defendant  to  shew  that  the 
payment  was  not  made  on  account  of  the  note  ;  for  an  acknowledgment  by  one  partner, 
to  bin(l  another,  must  be  clear  and  explicit.  In  Bravdram  v.  IVharton  ( 1  B.  &  Aid.  463), 
Lord  Ellenborough  expressed  his  disapprobation  of  the  doctrine  of  rebutting  the  Statute 
of  Limitations  by  an  acknowledgment  other  than  that  of  the  party  himself,  as  estalilished 
by  Whikomh  v.  IVhiling,  though  he  felt  bound  by  that  decision.  But  there  is  a  distinc- 
tion in  that  and  [332]  all  the  other  eases,  that  there  there  was  no  other  security  to 
which  the  payment  could  be  referred  ;  but  here  there  was  such  other  security,  to 
which  it  could  more  reasonably  be  referred,  the  payment  being  of  a  different  sum 
from  that  due  upon  the  joint  contract.     It  does  not  appear  tha't  the  note  was  ever 
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referred  to.  There  is  no  case  to  be  found  in  which  the  p.iyment  of  interest  has 
not  been  plainly  referrible  to  the  document  declared  on.  lie  cited  IVaugh  v.  Cqw 
(6  M.  &  W.  824). 

Lord  Abingek,  C.  B.  It  appears  to  me  that  the  jury  have  disposed  of  this  case, 
by  finding  that  it  was  one  transaction.  The  loan  was  made  on  the  moitgago,  and  the 
note  given  as  a  collateral  security  ;  and  as  long  as  the  mortgagor  pays  the  interest  on 
the  whole  sum,  all  the  securities  are  kept  alive. 

Pakke,  B.  The  question  is,  whether  there  was  evidence  to  go  to  the  jury  ;  for  if 
there  was,  a  nonsuit  cannot  be  entered.  Now  the  facts  of  the  case  appear  to  be,  that 
the  note  was  given  on  the  3rd  of  November,  1835,  and  the  mortgage,  which  was  executed 
on  the  11th,  was  to  secure  £300,  part  of  which,  to  the  extent  of  £.50,  is  secured  by 
the  note.  Then  is  not  this  in  effect  a  part  payment  of  interest  on  the  note?  Is  it 
not  a  recognition  of  the  transaction,  and  an  acknowledgment  of  the  note'?  The  £50 
secured  by  the  note  is  pai-t  of  the  £300  secured  by  the  mortgage ;  the  note  is  a 
collateral  security ;  and  then  the  payment  of  interest  on  that  £300  is  a  payment  on 
account  of  the  note. 

Alderson,  B.  1  entirely  agree  with  the  rest  of  the  Court.  Here  the  mortgagor 
offers  to  give  a  mortgage  on  [333]  a  loan  of  £300 ;  but  doubts  are  entertained  by  the 
lender  as  to  the  value  of  the  property,  a  promissory  note  is  required,  and  given  for  £50, 
payable  on  demand  ;  which  enables  the  party  to  consider  the  mortgage  as  reduced  by 
£50.  That  shews  it  to  be  a  collateral  security.  The  cases  put  by  Mr.  Evans  are  only 
more  difficult  questions  of  fact  than  the  present :  here  there  is  no  difficulty  whatever, 
for  the  paj'ment  of  interest  was  on  the  whole  debt. 

RoLFE,  B.,  concurred. 

Rule  refused. 

Doe  d.  Haughton  v.  King  Exch.  of  Pleas.  April  26,  1843. — A  party  having 
applied  to  the  defendant  for  the  loan  of  a  sum  of  £6700  for  twelve  months,  on 
the  security  of  a  mortgage  of  freehold  property,  the  defendant  refused  to  advance 
the  money  unless  the  borrower  would  give  him  a  promissory  note  for  the  amount, 
to  be  discounted  by  him  at  £5  per  cent.  This  the  borrower  agreed  to,  and 
a  bond  and  mortgage  were  given  for  £6700,  and  the  sum  of  £6365,  the  amount 
of  the  note  minus  the  discount  and  charge  of  preparing  the  securities,  was  paid 
to  the  borrower.  An  ejectment  having  been  bi'ought  to  recover  possession  of  the 
premises,  on  the  ground  that  the  mortgage  was  invalid  as  being  given  for  an 
u.suriotis  consideration,  the  jury  found  that  the  primary  object  of  the  transaction 
was  the  discounting  of  the  note,  the  mortgage  being  only  a  collateral  security  in 
the  event  of  the  note  not  being  paid  : — Held,  that  the  transaction  was  not 
usurious,  and  that  the  mortgage  was  valid  independently  of  the  recent  statutes 
7  Will.  4  &  1  Vict.  e.  80,  and  2  &  3  Vict,  c   27. 

[S.  C.  12  L.  J.  Ex.  320;  7  Jur.  517.] 

Ejectment  to  recover  certain  premises,  of  which  the  defendant  was  in  possession 
as  mortgagee.  At  the  trial  before  Alderson,  B.,  at  the  last  assizes  for  the  county  of 
Warwick,  it  appeared  that  the  action  was  brought  by  a  second  mortgagee,  on  the 
ground  that  the  first  mortgage  was  given  for  an  usurious  eonsideratioi},  and  was 
therefore  void.  It  appeared  in  evidence,  that  in  the  month  of  January,  1838,  a  person 
of  the  name  of  Edwaids  applied  to  Messrs.  Baxendale  &  Co.,  .solicitors,  London,  to 
procure  him  a  loan  of  £6700  for  a  period  of  twelve  months,  on  the  security  of  certain 
freehold  houses  and  an  advowson.  Messrs.  Baxendale  &  Co.  applied  to  the  defendant, 
who  said  that  he  did  not  like  the  securit}',  but  that  he  would  advance  the  money  if 
Edwards  would  give  a  promissory  note  for  the  amount,  to  be  discounted  by  him,  the 
defendant,  at  [334]  £5  per  cent.  Edwards  consented  to  the  proposal,  and  the  sum 
of  £6365,  the  amount  of  the  note  minus  the  discount  and  the  charge  of  prepai-ing 
a  bond  and  mortgage,  which  were  given  for  the  sum  of  £6700,  was  paid  to  him.  The 
jury  found  that  the  primary  object  of  the  parties  in  the  above  transaction  was  the 
discounting  the  note,  and  that  if  the  note  were  not  paid,  the  discount  was  to  be 
secured  by  the  mortgage,  and  they  found  their  verdict  for  the  defendant,  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  if  the  Court  should  be  of 
opinion  that  he  was  so  entitled,  or  to  turn  the  facts  into  a  sp(!cial  case. 
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lliiiiifiey  now  nioveil  accordingly.  Kven  admitting  that  the  transaction  as  to 
the  discounting  of  the  note  would,  if  it  had  stood  alone,  lie  valid,  since  the  statutes 
7  Will.  4  &  1  Vict.  c.  80,  and  2  it  3  Vict.  c.  27,  the  mortgage  given  as  a  collateral  security, 
being  a  charge  on  land,  is  void  at  common  law.  The  legality,  however,  of  the  dis- 
counting itself,  under  the  circumstances  of  the  present  case,  may  well  be  questioned. 
The  law  is  correctly  stated  in  Byles  on  Bills,  p.  202  (3rd  edit.),  where  it  is  said,  "The 
ordinary  transaction  of  discounting  a  bill  or  note  is  a  lending  within  the  statute. 
The  party  discounting  docs  in  fact  lend  money  or  interest,  to  be  repaid  either  by  the 
person  receiving  or  by  some  other  party  to  the  bill,  at  a  certain  prefixed  period.  The 
ffcneral  rule  of  law  is,  that  if  the  interest  be  retained  at  the  time  of  the  loan,  or  be 
stipulated  to  bo  paid  l)efor'e  it  falls  regularly  due,  the  contract  is  usurious.  But  in 
favour  of  trade  an  exception  is  allowed  in  the  case  of  discount  of  bills,  the  interest  on 
them  beint;  allowed  to  be  retained  at  the  time  of  the  loan  ;  or  in  other  words,  interest 
may  be  and  is  always  charged,  not  on  the  sum  actually  advanced,  but  on  the  sum  for 
which  the  bill  is  made  payable.  This  exception  is  restrained  to  discounts  in  the  ordinary 
course  [335]  of  trade,  where  the  excess  of  charge  above  her  legal  rate  is  fairly  referrible 
to  the  trouble  and  expense  to  which  the  merchant  or  banker  discounting  is  exposed." 
Now  this  transaction  had  no  reference  whatever  to  trade,  and  if  the  practice  of  taking 
discount  is  tolerated  only  on  the  ground  of  the  risk  and  trouble  to  which  the  party 
discounting  is  exposed,  it  cannot  have  the  efTect  of  legalising  this  transaction,  where 
the  person  advancing  the  money  has  the  security  of  a  mortgage  In  Marnh  v.  Martinduh 
(3  Uos.  &  P.  154)  the  Court  of  Common  Pleas  recognized  the  doctrine  laid  down  in 
Barnes  v.  JForlalr/e  (Noy,  41  ;  Cro.  Jac.  25  ;  Yelv.  30;  and  Moor,  644),  that  if  it  were 
agreed  that  part  of  the  principal  should  be  retained  at  the  time  of  the  loan,  or  be  paid 
before  the  expiration  of  the  year,  it  would  be  usury,  because  the  borrower  would  not 
have  the  use  of  the  sum  upon  which  the  interest  was  taken  for  the  whole  year ;  and 
in  that  case  Lord  Alvanley  says  (p.  158),  "  It  certainlj'  has  been  determined  that  such 
a  transaction  on  a  bill  of  exchange  in  the  way  of  trade,  for  the  accommodation  of  the 
party  desirous  of  raising  money,  is  not  usurious,  though  more  than  £5  per  cent,  be 
taken  upon  the  money  actually  advanced.  In  such  cases  the  additional  sum  seems  to 
have  been  considered  in  the  nature  of  a  compensation  for  the  trouble  to  which  the 
lender  is  exposed,  and  unless  that  indulgence  be  allowed,  it  might  not  be  worth  while 
for  any  merchant  to  discount  a  bill.  But  the  rule  must  be  confined  strictly  to  that 
sort  of  transaction  ;  for  if  discount  be  taken  upon  an  advance  of  monej'  without  the 
negotiation  of  a  bill  of  exchange,  it  will  amount  to  usury,  as  appears  clearly  from  the 
cases  which  were  cited  in  the  argument." 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 
It  was  a  question  entirely  for  the  jury,  whether  the  discounting  of  this  promissory 
note  [336]  was  a  bona  fide  transaction,  or  a  contrivance  to  evade  the  usury  laws. 
The  jury  by  their  verdict  have  determined  that  the  discounting  of  the  note  was 
a  bona  fide  transaction,  and  they  have  therefore  established  the  validity  of  the  collateral 
security.     The  case  of  Barnes  v.  IFmledge  has  been  frequently  overruled. 

Parke,  B.  I  am  also  of  opinion  that,  independently  of  the  recent  statutes  on  the 
subject  of  usury,  this  case  has  been  determined  by  the  "verdict  of  the  jury.  There  is 
no  doubt  that  where  a  party  advancing  money  takes  a  higher  rate  of  interest  than 
the  law  allows,  the  tranasaction  is  usurious,  and  taints  with  illegality  any  collateral 
security  given  to  protect  it.  But  where  there  is  a  bona  fide  discounting  of  a  bill  of 
exchange  or  promissory  note,  (and  the  jury  by  their  verdict  find  that  to  have  been 
the  real  transaction  between  these  parties),  I  think  that,  without  referring  at  all  to 
the  modern  enactments  on  the  subject  of  usury,  the  transaction  is  legal ;  and  as  the 
discounting  of  the  note  was  a  fair  and  legal  transaction,  the  collateral  security  given 
to  protect  it  must  be  equally  valid.  Here  the  jury  have  found  that  the  real  object 
of  the  parties  was  the  discounting  of  the  note,  and  that  being  legal,  it  rendered  the 
security  by  mortgage  also  legal.  In  Marsh  v.  Martindale  the  question  arose  on  a  special 
case,  in  which  the  Court  drew  the  inference  from  the  facts  stated  that  the  contract 
was  usurious.  I  wish  not  to  be  understood  as  expressing  any  doubt  that  the  trans- 
action would  have  been  valid,  even  if  £10  or  £20  per  cent,  had  been  agreed  to  be 
paid  in  this  case,  because  the  stat.  7  Will.  4  &  1  Vict.  c.  80,  was  in  force  at  the  time 
of  the  contract,  and  there  is  nothing  in  that  statute  rendering  it  less  legal  to  protect 
such  a  payment  by  security  on  land  than  in  any  other  way.  Under  the  stat.  2  &  3  Vict, 
c.  27,  it  is  indeed  different,  because  that  statute  contains   an  express  proviso   that 
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nothing  therein  contained  shall  extenrl  to  the  loan  or  forbearance  [337]  of  any  money 
"  upon  security  of  any  lands,  tenements,  or  hereditaments,  or  any  right  or  interest 
therein."  It  is,  however,  unnecessary  to  give  any  opinion  on  this  part  of  the  case, 
because,  even  dealing  with  it  according  to  the  principles  of  the  old  law,  the  jury  have 
by  their  verdict  decided  the  security  to  be  valid. 

Alder.son,  B.  I  am  of  the  same  opinion.  I  thought  at  the  trial  that  it  was 
altogether  a  question  for  the  jury  to  say,  what  was  the  primary  object  which  these 
parties  had  in  view,  the  mortgage  of  the  land  or  the  discounting  of  the  note.  The 
evidence  shewed,  and  the  jury  fonnrl,  that  the  latter  was  the  real  transsaction,  and  I 
think  the  giving  of  the  mortgage  as  a  collateral  security  for  the  repayment  of  money, 
which  the  law  would  compel  to  be  paid  at  the  end  of  the  year,  could  not  be  usurious. 

ROLFE,  B.,  concurred. 

Rule  refused. 

GouLDSWORTH  V.  Knights,  Elliott,  AND  OTHERS.  Exch.  of  Pleas.  April  26, 
1843. — The  59  Geo.  3,  c.  12,  s.  17,  enacts,  that  all  buildings,  lands,  &c.,  purchased 
or  taken  on  lease  bj'  the  churchwardens  and  overseei's  of  the  poor  of  any  parish 
by  the  authority  and  for  the  purposes  of  that  act,  shall  be  conveyed,  demised, 
&c.  to  the  churchwardens  and  overseers  of  every  such  parish  and  their  successors, 
in  trust  for  the  parish  ;  and  such  churchwardens  and  overseers,  &c.  are  empowered 
to  take  and  hold  in  the  nature  of  a  body  corporate  all  buildings,  lands,  &c. 
belonging  to  such  parish  : — Held,  that  the  act  made  the  churchwardens  and  over- 
seers a  corporation  of  a  peculiar  kind,  diflering  from  ordinary  corpoi'ations,  the 
object  of  it  being  the  care  and  proper  management  of  the  parochial  property,  and 
that  it  was  competent  for  any  one  of  the  churchwardens  or  overseers  to  authorize 
a  distress  for  rent  in  arrear. — Certain  land  was  vested  in  trustees  upon  trust  to 
apply  the  rents  to  the  repair  of  a  parish  church.  Those  trustees  in  1818  demised 
to  S.  for  ten  years,  and  again  in  1828  for  ten  years  more,  which  lease  expired  in 
1838.  During  the  lease  S.  assigned  to  the  plaintiff,  and  after  the  expiration  of 
it,  the  plaintiti'  continued  in  possession  under  the  trustees,  paying  rent  to  them. 
The  trustees  afterwards,  and  after  the  59  Geo.  3,  c.  12  came  into  operation,  viz. 
in  1842,  assigned  by  deed  to  new  trustees,  two  of  whom  were  the  churchwardens 
of  the  parish  at  the  time  that  a  distress  for  rent  was  made  : — Held,  that  the  pay- 
ment of  rent  to  the  old  trustees  was  evidence  of  a  new  taking  under  them  as 
tenant  from  year  to  year,  which  precluded  the  plaintiff  from  contesting  the  title 
of  the  old  trustees,  and  that  the  new  trustees,  who  claimed  under  them  by  deed 
of  assignment,  had  a  good  title  by  estoppel. 

[S.  C.  12  L.  J.  Ex.  282.     Referred  to,  Ritcliinrjs  v.  Cm-dinqky,  1868,  L.  R. 
3  Adm.  &  E.  1 17 ;  iJ.  v.  White,  1883,  11  Q.  B.  D.  312  ] 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiff's  called  St.  Lawrence 
Acre,  situated  in  Eastham,  [338]  in  the  county  of  the  city  of  Norwich,  and  seizing 
certain  goods  and  chattels  of  the  plaintifl',  then  found  and  being  in  and  upon  the  said 
close,  and  carrying  away  the  same,  and  converting  and  disposing  thereof  to  their 
own  use. 

Plea,  not  guilty  by  statute  (11  Geo.  2,  c.  19). 

At  the  trial  before  Tindal,  C.  J.,  at  the  last  Norwich  Spring  Assizes,  the  defendants 
justified  the  trespasses  complained  of  under  the  authority  of  a  warrant  of  distress  for 
rent  in  arrear,  signed  by  the  defendants.  Knights  and  Elliott,  under  the  following 
circumstances.  On  the  10th  of  October,  1818,  Samuel  Mitchell,  Joseph  Stannard, 
and  six  others,  who  were  feoffees  of  the  land  and  premises  in  question,  upon  trust  to 
apply  the  rents  and  profits  to  the  repair  of  the  parish  church  of  St.  Lawrence,  Norwich, 
demised  the  same  to  the  said  .1.  Stannard  for  the  term  of  ten  years  next  ensuing  the 
11th  of  October  then  instant,  at  an  annual  rent  payable  half-yearly,  on  the  5th  of 
April  and  the  11th  of  October.  In  the  month  of  January,  1820,  the  said  Joseph 
Stannard,  with  the  consent  of  his  co-trustees,  under-let  the  premises  to  one  Charles 
Beevor,  who  shortly  afterwards  gave  up  possession  thereof  to  the  plaintifl',  to  whom 
Stannard  and  the  other  feoffees  granted  a  sub-lease  for  the  remainder  of  the  term, 
and  at  the  expiration  thereof  demised  them  to  the  plaintiff  for  another  term  of  ten 
years,  to  expire  on  the  29th  of  September,  1838.     After  that  pei'iod  no  fi'csh  lease 
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W!is  granted,  but  the  plaiiitilV  had  continued  to  occupy  the  premises  up  to  the  present 
time,  paving  lent  to  the  trustees,  who  gave  him  receipts  for  it;  and  amongst  others 
a  receipt  was  given  for  a  half-year's  rent  up  to  the  11th  of  October,  1841,  which  was 
si'Mied  by  Samuel  Mitchell,  one  of  the  feofl'ees.  By  indenture,  dated  the  5th  of  March, 
1?42,  the  surviving  trustees  conveyed  their  interest  in  the  premises  to  eight  new 
trustees,  two  of  them  being  the  defendants  Knights  and  Elliott,  by  whose  authority 
the  distress  was  made,  and  [339]  who  at  the  time  of  the  entiy  and  seizure  were  also 
churchwardens  of  the  parish  of  St.  Lawrence.  At  the  trial  Byles,  Serjt.,  oljjected, 
that  the  defendants  had  failed  to  establish  any  justification  for  the  trespasses  com- 
plained of,  inasmuch  as  the  new  trustees  named  in  the  deed  of  1842  took  no  interest 
in  the  land,  because  by  the  stat.  59  Geo.  3,  c.  12,  s.  17,  the  legal  estate  in  all  property 
held  for  parochial  purposes  vested  in  the  churchwardens  and  overseers  as  a  body 
corporate  for  the  time  being;  citing  Doe  d.  Jackson  v.  lliley  (10  B.  &  C.  885  ;  5  M.  & 
Ky.  706),  and  Doe  d.  Norton  v.  Webstn  (12  Ad.  &  Ell.  442;  4  Per.  &  D.  470).  The 
learned  Judge,  however,  directed  the  jury  to  find  their  verdict  for  the  defendants, 
but  gave  the  plaintiff  leave  to  move  to  enter  a  verdict  for  him. 

Byles,  Serjt.,  (April  24),  moved  accordingly.  First,  the  legal  estate  vested  in  the 
churchwardens  and  overseers  of  the  poor  of  the  parish,  under  the  provisions  of  the 
59  Geo.  3,  c.  12,  s.  17.  By  that  section  it  is  enacted,  "that  all  buildings,  lands, 
tenements,  and  hereditaments  which  shall  be  purchased,  hiied,  or  taken  on  lease  by 
the  churchwardens  and  overseers  of  the  poor  of  any  paiish,  by  the  authority  of  and 
for  any  of  the  purposes  of  this  act,  shall  be  conveyed,  demised,  and  assured  to  the 
churchwardens  and  overseers  of  the  poor  of  every  such  pari.sh  respectively,  and  their 
successors,  in  trust  for  the  parish  ;  and  such  churchwardens  and  overseers  of  the  poor, 
and  their  successors,  shall  and  may  and  they  are  hereby  empowered  to  accept,  take, 
and  hold,  in  the  nature  of  a  body  corporate,  for  and  on  behalf  of  the  parish,  all  such 
buildings,  lands,  and  hereditaments,  and  also  all  other  buildings,  lands,  and  heredita- 
ments belonging  to  such  parish."  In  Doe  v.  Hiley,  it  was  held  that  that  aet  vested  in 
the  churchwai'dens  and  overseers  all  buildings  and  lands  belonging  [340]  to  the  parish, 
not  merely  where  the  profits  thereof  were  applicable  to  the  relief  of  the  poor,  but 
where  they  were  applicable  to  the  purposes  for  which  church  rates  are  levied.  And 
that  case  was  acted  upon  by  this  Court  in  Alderman  v.  Neate  (4  M.  &  W.  704).  Thei'C- 
fore,  since  the  passing  of  that  statute,  the  interest  of  the  trustees  ceased,  and  they  had 
no  authority  to  convey,  but  the  property  became  vested  in  the  churchwardens  and 
overseers  :  consequently,  a  distress  authorized  by  the  trustees  would  be  illegal.  Then, 
secondly,  although  two  of  these  defendants  were  churchwardens,  the  legal  estate,  if 
it  vested  in  the  par-ish  officers  at  all,  vested  in  them  as  a  body  corporate  ;  and  without 
calling  a  meeting  and  obtaining  the  authority  of  a  majority  of  those  present,  the 
distress  would  be  illegal.  Now  here  the  distress  was  authorized  by  two  only  out  of 
four  of  the  body  corporate,  because  in  this  parish  there  were  two  overseers  who  in  no 
way  acted  in  or  authorized  the  making  of  the  distress.  And  it  is  clear  that  the  two 
churchwardens,  not  being  a  majority  of  the  body  corporate,  could  have  no  power  to 
distrain.  [Parke,  B.  The  tenant  is  estopped  from  disputing  the  title  of  the  old 
trustees,  to  whom  he  has  paid  rent  since  the  expiration  of  the  lease,  and  if  so,  is  he 
not  estopped  as  to  the  title  assigned  by  them  to  the  new  trustees?]  It  is  submitted 
that  the  deed  of  the  5th  of  March,  1842,  was  inoperative,  as  the  property  had  then 
become  vested  in  the  parish  oflicers,  and  nothing  passed  under  it,  and  consequently 
there  was  no  valid  assignment  to  the  new  trustees.  In  Whitton  v.  Peacock  (2  Bing. 
N.  0.  411 ;  2  Scott,  630),  a  lessor  having  only  an  equitable  estate  in  a  certain  field, 
in  1762  demised  a  portion  of  the  field  to  a  lessee  for  ninety-nine  years.  In  1773,  the 
lessor,  having  acquired  the  legal  estate  in  the  field,  demised  the  residue  of  the  field 
to  the  lessee  for  the  same  term,  by  an  indenture  which  recited  the  former  lease,  and 
stipulated  for  its  con-[341]-tinuing  in  force,  but  provided  that  no  more  rent  should  be 
paid  for  the  entire  field  than  was  paid  for  the  part  first  demised,  and  that  the  rent  to 
be  paid  for  the  entire  field  was  meant  to  be  the  same  as  that  reserved  for  the  first 
portion  of  it ;  it  was  held,  that  the  assignee  of  the  reversion  could  not  sue  the  assignee 
of  the  lessee  upon  the  covenants  in  the  lease  of  1762.  And  in  Doe  d.  Hiqriinhotham  v. 
barton  (3  Per.  &  D.  194;  11  Ad.  &  Ell.  307),  where  a  tenant,  let  into  possession  bv 
mortgagor  before  mortgage,  subsequently  paid  his  rent  to  the  mortgagee,  it  was  held, 
in  ejectment  by  the  mortgagor  against  the  tenant,  that  the  latter  might  defend  him- 
self by  shewing  that  there  had  been  a  prior  mortgage,  and  that  he  had  received  notice 
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from  the  prior  mortgagee  to  \\ay  rent  to  him,  and  had  paid  it  aerordingly,  as  the 
tenant  did  not  thereljy  deny  that  the  moitgagor,  who  gave  him  possession,  had  title, 
but  simply  that  the  lessor  of  the  plaintitV  had  a  good  derivative  title.  [l'arl<e,  B. 
The  Court  will  look  into  the  authorities,  and  consider  whether  a  rule  ought  to  be 
granted  in  this  case.] 

Cur.  adv.  vult. 

The  opinion  of  the  Court  wa.s  now  delivered  by 

Pakke,  B.  In  this  ease,  in  which  a  motion  was  made  the  day  before  yesterday 
by  my  Brother  Byles  for  a  new  trial,  we  are  of  opinion  that  there  should  lie  no  ride. 

It  was  an  action  of  ti-espass  for  taking  goods,  to  which  the  genei'al  issue  was  pleaded 
by  statute.  The  statute  was  the  11  Geo.  2,  c.  19,  and  the  defence,  that  the  defen- 
dants were  authorized  to  distrain  for  rent  in  ai'rear. 

The  case  appeared  to  be  this.  Certain  land  was  vested  in  trustees,  upon  trust  to 
apply  the  rents  to  the  repair  of  a  parish  church  in  Norwich.  These  trustees  in  1818 
demised  to  one  Stannard  for  ten  years.  In  1828  thej'  again  de-[342]-mised  for  ten 
years,  which  expired  in  1838.  During  this  lease,  Stannard  assigned  to  the  plaintiff, 
and  after  the  expiration  of  it  the  plaintifl'  continued  in  possession  under  the  tru.stees, 
paying  rent  to  them.  The  trustees  afterwards  assigned  b}'  deed  to  new  trustees,  two 
of  whom  were  the  churchwardens  of  the  parish  at  the  time  of  the  distress,  and  these 
authorized  the  seizure  to  be  made. 

My  Brother  Byles  objected  at  the  tiial,  that,  by  59  Geo.  3,  c.  12,  s.  17,  the  legal 
estate  in  the  trust  land  was  transferred  to  the  churchwardens  and  overseers  of  the 
parish  as  a  corporation,  and  cited  the  case  of  Doc  d.  Jackson  v.  Hilei/  (10  B.  &  Cr.  885), 
on  the  authority  of  which  this  Court  acted  in  Alderman  v.  Neaie  (4  M.  &  W.  704). 
The  decision  in  Doc  v.  Jlilcy  has  been  questioned  by  the  Court  of  (Queen's  Bench  in 
the  case  of  AUdson  v.  Stark  (1  Per.  &  D.  183  ;  9  Ad.  &  Ell.  255) ;  and  on  that  account, 
and  also  considering  the  observations  of  the  Vice-Chancellor  of  England,  in  the  case 
of  Attoincy-Grncrid  v.  Lnoiii  (8  Sim.  366),  as  to  the  statute  not  extending  to  trusts  for 
special  parochial  purposes,  we  should  probably  have  granted  a  rule  if  the  case  had 
turned  upon  this  question.  But  it  does  not ;  for  conceding  that  by  the  operation  of 
the  statute  the  legal  estate  was  transferred  to  the  churchwardens  and  overseers  in 
1819,  it  was  a  corporation  of  a  peculiar  kind,  differing  from  all  ordinary  corporations  ; 
and  considering  the  objects  for  which  the  statute  macle  the  parochial  officers  a  corpora- 
tion, which  was  the  care  and  proper  management  of  the  parochial  property,  we  have 
no  doubt  that  it  was  competent  for  any  one  churchwarden  or  overseer  to  make  or 
order  a  distress  to  be  made  without  calling  a  meeting  of  all,  and  having  the  authority 
of  the  majority  of  those  present.  The  defendants  were  therefore  entitled  to  a  verdict 
on  this  ground. 

Another  answer  was  given  by  the  Court  to  my  Brother  Byles's  application,  which 
I  notice  that  we  may  not  be  [343]  supposed  to  have  acquiesced  in  his  argument. 
It  was  this.  The  plaintiff  had  paid  rent  to  the  old  trustees  more  than  once,  and  this 
was,  no  doubt,  evidence  of  a  new  taking  under  them,  as  tenant  from  year  to  year, 
and  such  new  taking  precluded  the  plaintiff  from  contesting  the  title  of  the  ohl 
trustees,  and  consequently  that  of  the  new  trustees,  who  claimed  under  them  by  an 
assignment  by  deed,  and  had  a  good  title  by  estoppel,  supposing  that  the  estate  had 
already  passed  to  the  corporation  of  churchwardens  and  overseers.  But  my  Brother 
Byles  contended,  that  as  the  old  trustees  had  no  title  at  all,  nothing  would  pa.ss  by 
their  grant  to  the  new  trustees,  and  he  referred  to  two  recent  cases  as  establish- 
ing this  proposition,  which  the  Court  have  since  had  an  opportunity  of  examining. 
Neither  of  those  eases  is  applicable.  The  first  was  that  of  JFIiitfon  v.  Pcarork  (2  Bing. 
N.  C.  411),  in  which  the  substance  of  the  marginal  note  is,  that  if  a  person,  who  has 
an  equitable  estate  only,  demises  by  deed,  and  then  conveys  the  reversion,  the 
assignee  cannot  maintain  an  action  on  the  covenants  in  the  lease.  That  is  very 
inaccurate.  The  point  decided  was  this  : — A  copyholdei-  devised  his  estate  to  another, 
without  surrendering  to  the  use  of  his  will.  The  devisee  of  the  devisee,  who  of 
course  had  no  estate  at  all,  either  legal  or  equitable,  demised  part  of  the  copyhold  by 
deed,  and  the  lessee  covenanted  to  pay  rent,  and  assigned  the  lease.  The  heir-at-law 
of  the  devisor  afterwards  surrendered  to  the  use  of  the  second  devisee,  who  afterwards 
demised  another  part  of  the  copyhold  to  the  same  lessee,  and  instead  of  granting  a  fresh 
lease  to  the  lessor  of  the  part  before  demised,  took  a  covenant  from  him  to  perform  the 
covenants  in  that  lease.  The  lessor  afterwards  surrendered  the  copyhoM  to  another  ;  and 
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the  question  was,  whether  the  surrenderee  could  maintain  an  action  on  these  covenants 
against  the  assignee  of  the  lessee.  The  Court  held  most  [344]  properly  that  no 
such  action  would  lie.  No  leasons  are  given,  but  there  is  clearly  a  satisfactory  one ; 
for  the  reversion  by  estoppel  on  the  first  lease  was  not  a  copyhold  transferable  by 
surrender  and  admittance.  The  other  case  referred  to  was  Doe  d.  Higginbotham  v. 
Jiar/on  (3  Per.  &  I).  194).  In  that  case,  one  who  had  only  an  equity  of  redemption, 
granted  a  mortgage  to  the  lessor  of  the  plaintiffs,  who  brought  an  ejectment ;  and  the 
defen(hints,  the  tenants,  were  permitted  to  shew  that  there  was  a  prior  mortgage,  and 
that  the  first  mortgagee  bad  given  notice  to  them  to  pay  to  him.  This  was  equivalent 
to  shewing  eviction  by  title  paramount. 

We  are  of  opinion,  however,  on  the  first  ground,  that  the  defendants  were  clearly 
entitled  to  a  verdict,  as  the  churchwardens,  both  or  either,  had  authority  to  order  a 
distress. 

Rule  refused. 

Simpson  v.  Ready.  Exch.  of  Pleas.  April  22,  1843.— The  stat.  5  &  6  Vict.  e.  104, 
s.  1,  enacts,  that  from  and  after  the  passing  of  the  act,  the  word  "contract"  in 
s.  28  of  5  &  6  Will.  4,  c.  76,  shall  not  extend  or  be  construed  to  extend  to  any 
lease  &c. : — Held,  that  such  enactment  did  not  alter  the  construction  to  be  put 
upon  the  previous  act,  so  far  as  it  related  to  any  action  commenced  before  the 
10th  August,  1842,  when  the  latter  act  passed. 

[S.  C.  12  L.  J.  Ex.  441.     Referred  to.  Butcher  v.  Hendnson,  1868,  L.  R.  3  Q.  B.  338. 
See  further,  12  M.  &  W.  736.] 

Cole  moved  for  a  rule  calling  upon  the  defendant  to  shew  cause  why  this  action 
should  not  be  discontinued  without  payment  of  any  costs  ;  or  why  all  further  pro- 
ceedings therein  should  not  be  stayed.  By  the  affidavits  in  support  of  the  application, 
it  appeared  that  the  action  was  commenced  on  the  3rd  of  March,  1842,  and  was 
brought  to  recover  a  penalty  of  £.50  and  costs  under  the  5  &  6  Will.  4,  e.  76,  s.  53, 
in  consequence  of  the  defendant  having  acted  as  a  councillor  of  the  borough  of  Lich- 
field at  a  time  when  he  was  disqualified  to  be  or  to  act  as  a  councillor  under  sect.  28 
of  the  same  act,  by  reason  of  his  having  a  share  or  [345]  interest  in  an  indenture  of 
lease  granted  by  the  corporation  of  Lichfield  to  one  John  Robinson,  in  which  were 
contained  the  usual  covenants  for  payment  of  rent,  repairs,  iVc.  It  had  been  decided 
that  a  lease  was  a  "contract"  within  the  meaning  of  that  section  {Beg.  v.  York, 
2  Gale  &  1).  10.5).  The  declaration  was  delivered  on  the  24th  March,  1842;  the 
defendant  pleaded  on  the  29th  April,  1842,  and  obtained  an  order  to  amend  his  plea 
on  the  12th  July,  1842.  Afterwards,  viz.  on  the  10th  August,  1842,  the  stat.  of 
5  &  6  Vict.  c.  104,  was  passed,  whereby,  after  reciting  that  douljts  had  arisen  as  to 
the  extent  and  meaning  of  the  words  "contract"  and  "office  or  place  of  profit"  in 
the  28th  section  of  the  act  5  &  6  Will.  4,  c.  76,  and  the  corresponding  section  in  the 
Irish  act  of  3  &  4  Vict.  c.  108,  and  that  it  was  expedient  that  such  doubts  should  be 
removed,  it  was  enacted,  "that  from  and  after  the  passing  of  this  act,  the  word 
'contract'  in  the  said  respective  enactments  shall  not  extend  or  be  construed  to  extend 
to  any  lease,  sale,  or  purchase  of  any  lands,  tenements,  or  hereditaments,  or  to  any 
agreement  for  any  such  lease,  sale,  or  purchase,  or  for  the  loan  of  money,  or  to  any 
security  for  the  payment  of  money  only."  Sections  3  ife  4  enabled  the  defendants  in 
any  actions  commenced  before  the  passing  of  that  act  for  the  recovery  of  any  pecuniary 
penalty  or  penalties  incurred  under  the  said  enactments  (by  reason  of  any  extension 
or  construction  of  the  word  "contract"  therein  contained,  beyond  or  different  from 
what  is  therein  enacted,)  to  apply  to  the  Court  or  a  Judge  for  an  order  to  discontinue 
such  action,  upon  payment  of  the  costs  thereof  out  of  pocket.  Sect.  5  provided  and 
enacted,  that  in  all  cases  in  which  such  actions  should  have  been  commenced  at  any 
time  subsequent  to  the  8th  February,  1842,  (which  was  the  case  here),  it  should  be 
competent  for  such  Court  or  Judge  as  aforesaid  to  make  sueh  order  as  aforesaid  for 
discontinuing  the  same,  without  [346]  payment  of  any  costs,  and  upon  making  such 
order  such  action  should  be  forthwith  discontinued.  "Cole  submitted  that  although 
sections  3  &  4  appeared  to  be  confined  to  applications  made  at  the  instance  of  the 
defendant  only,  yet  that  section  5  was  not  so  limited  ;  and  that  the  Court,  either  by 
virtue  of  that  section,  or  of  their  general  jurisdiction  over  the  proceedings  in  their 
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Court  {Cocker  v.  Tempest,  9  Dowl.  P.  C.  30(1),  iiiiglit  make;  Uie  order  now  applied  for. 
He  also  submitted  that  in  consequence  of  the  passiiit;  of  the  5  &  6  Vict.  c.  lOt,  this 
action  could  not  be  supported  :   li-'arnc  v.  licrc^ford  (2  M.  Si  W.  H48). 

Parke,  E.  When  an  act  of  Parliament  is  repealed,  the  law  is  as  if  it  had  never 
passed  ;  but  here  the  first  section  of  the  stat.  5  &  6  Vict.  c.  104-  merely  alter.s  the  law 
us  laid  down  in  Reg.  v.  York  (2  Gale  it  D.  105),  with  respect  to  proceedings  com- 
menced after  the  passing  of  that  act.  This  is  evident  from  the  subsecjuent  clauses, 
which  enable  a  defendant  to  obtain  a  stay  of  proceedings  upon  payment  of  the  costs 
out  of  iiocket.  You  make  take  a  rule  nisi  if  you  like  ;  but  I  am  clearly  of  opinion, 
that  unless  the  defendant  chooses  to  make  such  an  application,  the  penalty  may  bo 
recovered,  notwithstanding  any  thing  contained  in  the  5  &  6  Vict.  c.  104. 

Aldekson,  B.,  and  Rolfe,  B.,((/)  expressed  themselves  clearly  of  the  same  opinion, 
whereupon 

Cole  declined  to  take  any  rule. 

[347]  IsHERWOOD  V.  Whitmoke  and  Others,  Assignees  of  Jarratt,  a  Bankrujjt. 
Exch.  of  Pleas.  April  28,  1843. — An  allegation  of  a  tender  of  goods  is  not 
supported  by  proof  of  a  delivery  or  offei'  to  deliver  closed  casks,  said  to  contain 
them  ;  but  they  should  be  tendered  in  such  a  way  that  the  party  may  have  a 
reasonable  opportunity  of  inspecting  them,  and  of  ascertaining  whether  what  he 
has  bargained  for  is  presented  for  his  acceptance. 

[S.  0.  12  L.  J.  Ex.  318 ;  7  Jur.  535.     See  on  demurrer,  10  M.  &  W.  757.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before  and  at  the  time 
of  the  making  of  the  agreement  next  thereinafter  mentioned,  the  plaintift'  was  possessed 
and  had  po.ssession  of  divers  goods,  to  wit,  2000  hats,  of  the  value,  to  wit,  of  .£1000, 
which  goods  then  were  the  property  of  the  defendants,  subject  to  a  lien  which  the 
plaintiff'  then  had  thereupon  the  said  lien  then  being  of  great  value,  to  wit,  of  the  value 
of  £250 ;  and  thereupon,  before  the  commencement  of  the  suit,  to  wit,  on  the  23rd  day 
of  July,  1842,  it  was  agreed  between  the  plaintiff"  and  the  defendants,  that  the  plaintiff' 
should  deliver  up  to  the  defendants  the  said  goods  and  abandon  his  said  lien  thereon, 
and  that  the  defendants  should  therefore  pay  the  plaintiff'  the  sum  of  £250  upon  the 
delivery  of  the  said  goods  to  the  defendants.  The  declaration  then  alleged  mutual 
promises,  and  averred  that  after  the  making  of  the  said  agreement  and  promises,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
plaintiff'  was  ready  and  willing  and  then  tendered  and  off'ercd  to  deliver  up  the  said 
goods  to  the  defendants,  and  to  abandon  his  said  lien  thereon,  and  then  reijuested  the 
said  defendants  to  accept  the  said  goods  and  the  said  abandonment  of  the  said  lien 
of  the  plaintiff",  and  to  pay  the  plaintiff'  the  said  sum  of  £250  ;  and  although  the 
plaintiff'  had  always  performed  the  said  agreement  in  all  things  on  his  part  to  be 
performed,  yet  the  defendants,  not  regarding,  &c.,  did  not  nor  would,  when  they  were 
so  requested,  or  at  any  time  before  or  since,  accept  the  said  goods  or  any  of  them,  or 
the  abandonment  of  the  said  lien  of  the  plaintiff',  or  pay  the  plaintiff  the  .said  sum  of 
£250  or  any  part  thereof,  but  then  and  always  neglected  and  refused  so  to  do. 

There  was  a  second  count  upon  an  account  stated.  The  [348]  defendants  pleaded, 
first,  non  assumpserunt ;  secondly,  a  traverse  of  the  tender  of  the  hats,  as  alleged 
in  the  declaration. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after  last  term,  it 
appears  that  the  hats  originally  belonged  to  one  Arthur  Jarratt,  who  had  become 
bankrupt,  and  the  defendants  were  his  assignees.  Jarratt  had,  previously  to  his 
bankruptcy,  deposited  these  hats  with  the  plaintiff",  who  had  a  lien  upon  them  for 
£250,  the  amount  claimed.  A  long  correspondence  took  place  between  the  plaintiff" 
and  defendants  after  the  bankruptcy,  and  which  was  given  in  evidence,  by  which  it 
was  agreed  that  the  defendants  should  discharge  the  lien  and  take  the  hats.  The 
defendants  accordingly  went  for  the  hats  to  a  whai'f  where,  as  they  had  been  previously 
informed,  the  hats  would  be  delivered  to  them  on  payment  of  the  money  ;  and  were 
there  shewn  two  closed  casks,  which  they  were  told  contained  the  hats,  but  the  persons 
who  had  the  charge  of  them  refused  to  allow  the  defendants  to  open  the  casks  or  to 

{(l)  Lord  Abinger,  C.  B.,  had  left  the  Court. 
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inspoct  their  contents.  On  this  state  of  facts,  it  was  objected  for  the  defendants,  that 
in  order  to  make  out  the  allegation  in  the  declaration  that  a  tender  had  been  made, 
it  oni^lit  to  have  been  shewn  that  tiic  hats  were  ottered  in  such  a  way  that  the  defen- 
dants had  an  opportunity  of  inspecting  them.  The  Lord  Chief  Baron,  reserving  leave 
to  the  defendants  to  move  to  enter  a  nonsuit,  left  it  to  the  jury  to  .say  whether'  they 
were  satisKed  that  the  defendants  had  by  the  contract,  as  collected  from  the  corre- 
spondence, agreed  to  take  the  hats  without  requiring  an  inspection  of  them  or  not,  and 
they  foinid  that  the  defendants  were  not  to  have  an  inspection  of  them,  and  gave  their 
vei'dict  for  the  plaintiH,  with  £250  damages. 

M.  1).  Hill  having  oljtained  a  rule  to  enter  a  nonsuit  on  the  point  reserved,  or  for 
a  new  trial,  on  the  ground  that  the  learned  Judge  had  misdirected  the  jury,  in  leaving 
to  them  the  question  whether  there  was  an  agreement  to  take  the  [349]  hats  without 
inspection,  there  being  no  evidence  of  such  a  contract ; 

Piatt  and  Byles,  Serjts.,  now  shewed  cause.  A  party  tendering  goods  in  pursuance 
of  a  contract  is  not  liound  to  allow  an  inspection  of  them  in  the  first  instance,  and  if 
the  party  to  whom  they  are  oflered  refuses  to  receive  them,  he  does  so  at  his  peril. 
It  is  othei-wi.se  where  thci'c  is  a  contract  for  the  purchase  of  goods  by  sample,  in  which 
case  the  buyer  is  always  entitled  to  inspect  the  bulk  before  he  can  be  compelled  to 
pay  for  it.  But  when  a  chattel  is  identified  by  description,  as  was  the  ease  here,  no 
such  right  exists,  for  the  property  passes  by  the  contract.  [Parke,  B.  There  is  here 
no  question  about  the  passing  of  the  property ;  for  inasmuch  as  the  plaintifi"  claims 
only  a  lien  upon  the  hats,  they  are  admitted  to  have  belonged  to  the  defendants  from 
the  beginning.  The  casks  might  have  contained  nothing,  or  anything  else  than  the 
hats.  Ought  you  not  to  have  given  the  parties  a  reasonable  opportunity  of  seeing 
whether  or  not  the  hats  were  there?  There  is  nothing  to  shew  any  contract  that  he 
was  to  purchase  the  hats  without  looking  at  them.  Alderson,  B.  It  is  clear  they 
agreed  to  buy  the  hats  without  reference  to  the  quality ;  but  does  it  follow  that  they 
were  to  do  so  without  seeing  them  'i]  But  although  there  may  be  a  right  of  inspection, 
it  does  not  merely  follow  that  it  is  a  condition  precedent ;  and  an  inspection  in  this 
case  would  have  been  attended  with  much  inconvenience,  as  it  could  not  have  \>een 
had  without  taking  out  all  the  hats,  which  would  amount  to  several  thousands.  In 
Fettit  v.  Mikhcll  (5  Scott  (N.  K.),  721  ;  4  Man.  &  G.  819),  it  was  held  that  the 
purchaser  of  goods  at  an  auction  is  not  entitled  to  measure  them  before  he  paid  the 
money.  [Parke,  B.  In  that  case  the  purchaser  had  an  opportunity  of  inspecting  the 
lots  before  they  were  put  up  for  sale,  as  two  days  were  given  to  inspect  the  articles 
before  the  day  [350]  of  sale.]  In  the  present  ease  the  jury  have  found  that  by  the 
terms  of  the  contract  the  defendants  were  not  to  have  an  opportunity  of  inspection. 
[Parke,  B.  Yes,  but  the  meaning  of  that  was,  that  they  were  not  to  have  the  option 
that  ordinary  persons  have ;  that  is,  without  inspection  so  as  to  ascertain  the  value.] 
The  defendants  in  making  the  agreement  relied  upon  the  honour  of  the  plaintiff  to 
deliver  the  article  correctly  and  according  to  contract,  and  the  jury  must  be  taken  as 
finding  affirmatively  the  existence  of  such  a  contract. 

M.  D.  Hill,  Ball,  and  Gale,  in  support  of  the  rule,  were  stopped  by  the  Court. 

Parke,  B.  It  is  perfectly  clear  in  this  case  that  there  was  no  tender  of  these 
goods.  A  tender  of  goods  does  not  mean  a  delivery  or  offer  of  packages  containing 
them,  but  an  ofl'er  of  those  packages,  under  such  circumstances  that  the  person  who  is 
to  pay  for  the  goods  shall  have  an  opportunity  aHorded  him,  before  he  is  called  on  to 
part  with  his  money,  of  seeing  that  those  presented  for  his  acceptance  are  in  reality 
those  for  which  he  has  bargained.  We  so  decided  when  this  case  was  before  us  on 
the  argument  of  the  demurrer,  and  by  which  decision  we  mean  to  abide  (10  M.  &  W. 
757).  This  case  is  quite  distinguishable  from  that  of  Pet/it  v.  Milchell,  which  has  been 
relied  on  by  the  plaintitt';  for  looking  at  the  contract  of  sale  in  that  case,  it  was 
evidently  part  of  the  agreement  between  the  parties,  that  after  the  sale  the  lots  were 
to  be  taken  away  by  the  purchaser  without  any  furthei'  inspection.  The  next  question 
here  however  is,  whether  the  Lord  Chief  Baron  was  right  in  leaving  it  to  the  jury  to 
say  whether  there  had  been  a  special  contract  to  take  these  goods  without  any 
inspection,  to  see  if  they  were  really  those  bargained  for.  I  am  satisfied  that  he  did 
not  mean  to  put  the  question  to  them  in  that  sense  ;  there  was  nothing  in  the  case  to 
warrant  his  doing  so ;  but  that  they  [351]  were  to  say  whether  the  assignees  were  to 
have  the  ordinary  opportunity  to  which  persons  purchasing  articlesare  entitled, 
namely,  of  inspecting  the  articles  they  have  delivered  to  them,  in  order  to  see  whether 
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they  weic  of  the  right  quality,  or  whether,  on  the  contrary,  they  were  not  to  take 
the  articles  such  as  they  were  delivered  to  the  plaintitt'  by  the  bankrupt  Jarratt,  and 
on  which  the  plaintiff  had  a  lien.  If,  however,  it  is  said  that  the  Lord  Chief  Uaron 
left  it  to  the  jury  to  say  whether  tlie  assignees  had  agreed  to  take  whatever  the  cask 
might  have  contained,  I  do  not  think  there  was  any  warrant  for  his  leaving  such  a 
point;  but,  as  I  have  said  before,  I  am  satistied  he  did  not  mean  that,  but  merely  that 
they  wore  not  to  have  an  opportunity  of  seeing  if  the  articles  were  merehantal)le. 
That  appears  to  me  to  be  the  true  question,  and  the  verdict  of  the  jury  affirming  that 
proposition  was  perfectly  right,  and  amounts  to  a  ffnding  that  the  defendants  were 
to  take  these  hats,  whatever  their  quality.  An  authority  for  this  position  is  fiu'nishcd 
in  Co.  Litt.  208  a.,  where  it  is  said,  "the  feofl'ee  may  tender  the  money  in  purses  or 
bags,  without  shewing  or  telling  the  same,  for  he  doth  that  which  he  ought,  viz.  to 
bring  the  money  in  purses  or  bags,  which  is  the  usual  manner  to  carry  money  in,  and 
then  it  is  the  part  of  the  party  that  is  to  receive  it  to  put  it  out  and  tell  it."  For 
that  position  IV tide's  case  (5  Rep.  115)  is  cited  as  an  authority,  and  shews  that  the 
party  to  whom  the  tender  is  made  ought  to  have  an  opportunity  of  seeing  the  money 
or  goods  which  are  the  subject  of  it.  The  verdict  for  the  plaintiff'  on  the  first 
plea  must  therefore  remain,  but  on  the  plea  of  tender  it  must  be  entered  for  the 
defendant. 

Aldkkson,  B.  1  am  of  the  same  opinion.  The  jury  have  found  by  their  verdict, 
and  I  think  reasonably  and  [352]  properly  found,  that  the  bargain  between  these 
parties  was,  that  the  assignees  were  to  take  the  hats  in  the  actual  condition  in  which 
they  then  were,  piovided  that  those  sent  were  the  very  identical  hats  received  by 
Isherwood  from  the  bankrupt.  Provided  that  condition  was  complied  with,  the 
assignees  were  bound  to  take  the  hats  in  whatever  condition  they  might  then  be,  and 
would  have  no  right  to  inspect  them  for  the  purpose  of  seeing  that  they  were  then 
in  a  marketable  state.  Such  is  in  substance  the  finding  of  the  jury  ;  and  I  think 
that  ou  these  pleadings  it  was  necessary  to  satisfy  them,  that  the  defendants,  before 
they  were  required  to  pay  down  the  money,  had  an  opportunity  of  inspecting  the 
articles,  in  order  to  see  tliat  they  were  the  same  hats.  It  appears  from  the  evidence 
that  they  were  sent  in  two  covered  cases,  and  the  question  comes  to  this,  were  the 
assignees  bound  to  take  the  word  of  Isherwood  that  those  hats  I'eally  were  contained 
in  those  cases,  or  had  they  not  a  right  to  see  that  Isherwood  spoke  the  truth  in  this 
respect,  before  they  were  called  on  to  pay  for  the  article,  although  they  could  not 
object  to  the  quality  of  it? 

KoLFE,  B.,  concurred. 

Rule  absolute. 

Nash  v.  Breeze.  Exch.  of  Pleas.  May  i,  1843. — Where  a  plea  qualifies  the  con- 
tract stated  in  the  declaration,  and  introduces  a  new  stipulation  into  it,  it  is  bad 
as  amounting  to  the  general  issue,  although  in  truth  it  only  sets  out  what  was 
the  actual  agreement  between  the  parties. 

[S.  C.  2  Dowl.  (N.  S.)  1015;  12  L.  J.  Ex.  305.] 

Assumpsit.  The  declaration  stated,  that  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant,  that  the  plaintiff'  should  sell,  and  the  defendant  buy,  a  certain 
messuage,  farm,  and  lands,  for  the  sum  of  5s.  :  that  it  was  further  agreed,  that  the 
defendant,  on  or  before  the  29th  September  1842,  should  pay  for  the  tenant's  fixtures, 
[353]  manure,  &c.,  which  should  be  left  by  the  plaintiff  on  the  29th  of  September, 
such  sum  as  should  be  determined  upon  by  a  valuation,  incase  it  should  be  made  over 
before  the  29th  of  September.  It  then  averred,  that  the  fixtures,  manure,  &c.,  were 
left  on  the  premises;  that  they  were  worth  £1000;  and  assigned  as  a  breach,  the 
non-payment  of  that  sum  to  the  plaintifl'. 

The  defendant  in  his  plea  set  out  the  actual  agreement  between  the  parties,  as 
follows  ;  that  the  said  agreement  in  the  first  count  mentioned  was  a  certain  agreement 
made  on  the  27th  of  June  1842,  between  the  plaintiff  and  the  defendant,  by  which 
the  plaintiff  agreed  to  sell,  and  the  defendant  to  buy,  all  the  messuage,  farm,  and 
lands,  as  the  same  were  compiised  in  a  certain  indenture  of  lease  of  the  29th  of  April 
1842,  for  the  residue  of  a  term  of  fourteen  years.  The  plea  then  set  out  the  agree- 
ment as  stated  in  the  declaration,  and  proceeded  as  follows :  "  That  it  was  further 
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;i"rc'C(l,  tliiit  the  ])l;iiiitill',  on  iccoiviiiy  ihu  sum  of  5s  ,  and  such  sum  as  should  be  the 
fair  and  leasonalile  value  of  the  tixtuics,  manure,  &c.,  should  and  would  execute  a 
proper  !issif;nment  of  the  said  indenture  of  lease  for  the  residue  of  a  term  of  fourteen 
years,  subject  as  aforesaid,  unto  the  said  defendant ;  and  further,  that  upon  the  execu- 
tion of  such  assignment  and  payment  made  as  aforesaid,  the  said  defendant  should 
be  put  into  possession  of  all  the  said  premises,  fixtures,  goods,  chattels,  &c."  The 
plea  then  averred,  that  the  plaintiff  did  not  nor  was  he  ready  and  willing  to  execute 
an  assignment  of  the  said  indenture  to  the  defendant,  nor  did  he  nor  was  he  ready 
and  willing  to  put  the  defendant  into  possession  of  the  premises,  fixtures,  goods, 
chattels,  &c. 

Special  demurrer,  assigning  for  causes,  amongst  others,  that  the  plea  neither  con- 
fessed noi'  avoided  the  causes  of  action  in  the  declaration  mentioned,  nor  traversed 
any  material  averment  therein,  and  that  it  amounted  to  the  general  issue.  Joinder 
ill  demurrer. 

[354]  Horn,  in  support  of  the  demurrer.  The  plea  is  bad,  as  amounting  to  the 
general  issue.  The  contract  alleged  in  the  declaration  is,  that  the  defendant  was  to 
pay  a  reasonable  sum  for  the  fixtures  and  manure,  whereas  the  contract  stated  in  the 
plea  is,  that  the  defendant  was  not  to  pay  the  money  until  an  assignment  had  been 
made  of  the  indenture  of  lease,  and  possession  given  of  the  premises  and  fixtures.  It 
therefore  states  a  contract  difi'erent  from  that  alleged  in  the  declaration,  instead  of 
confessing  and  avoiding  it.  The  agreement  stated  in  the  declaration  is  an  agreement 
without  a  condition,  but  that  set  forth  in  the  plea  is  clogged  with  the  condition  that 
the  plaintitf  shall  execute  an  assignment  of  the  lease,  and  deliver  possession  of  the 
premises  and  fixtures.  The  contract  stated  in  the  plea  qualifies  that  stated  in  the 
declaration,  and  in  substance  amounts  to  non  assumpsit.  What  was  said  by  Tindal,  C.  J., 
ill  delivering  the  judgment  of  the  Court  in  Whittaker  v.  Mason  (2  Bing.  N.  C.  359  ; 
2  Scott,  567),  is  applicable  to  the  present  case.  "We  think  this  plea,  which  seeks 
to  introduce  a  new  condition  into  the  special  promise  stated  in  the  declaration,  does 
not  admit  that  promise,  and  excuse  the  non-perforraance  of  it,  but  does  in  effect  deny 
that  such  promise  was  ever  made."  Here  the  plea  introduces  a  new  contract.  In 
Brind  v.  Vale  (2  M.  &  W.  775),  which  was  an  action  against  a  carrier  to  recover  the 
value  of  goods  delivered  to  him  to  be  taken  care  of  and  safely  carried  by  him,  as  such 
carrier,  in  his  cart  from  N.  to  B.,  and  there  safely  delivered  by  him  for  the  plaintiff, 
but  which  were  lost  by  his  negligence,  the  defendant  pleaded,  that  when  he  received 
the  goods,  an  expres.s  condition  and  agreement  was  made  between  him  and  the  plaintiff, 
that  the  plaintiff  should  accompany  the  cart,  and  watch  and  protect  the  goods  from 
being  lost  or  stolen,  but  that  he  neglected  and  refused  so  to  do ;  this  plea  was  held 
bad  on  special  demurrer,  on  the  ground  that  as  it  [355]  qualified  the  contract,  it 
amounted  to  the  general  issue.  So  here,  not  only  the  contract  stated  in  the  declara- 
tion is  qualified,  but  a  new  condition  is  alleged.  [Parke,  B.,  referred  to  Passenger  v. 
lirooks,  as  correctly  reported  in  1  Scott,  560,  but  mistakenly  in  1  Bing.  N.  C.  587.] 
In  Alexander  v.  Gardner  (1  Scott,  281  ;  3  Dowl.  P.  C.  146),  which  was  an  action  for 
goods  bargained  and  sold,  leave  was  refused  to  the  defendant  to  plead  that  the  goods 
were  sold  under  a  written  contract,  which  the  plaintift'  had  not  complied  with,  as 
evidence  of  such  a  contract  might  be  given  under  the  general  issue.  That  was  an 
attempt  to  set  up  a  totally  different  contract  from  that  declared  on,  which  the  Court 
refused  to  allow,  as  it  amounted  to  the  general  issue.  He  also  cited  Kemhle  v.  Mills 
(1  Man.  &  Gr.  757;  2  Scott,  N.  R.  121),  and  Jones  v.  Nanney  (1  M.  &  W.  359),  as 
overruhng  Edmunds  v.  Flarris  (2  Ad.  &  Ell.  414). 

Ogle,  control.  If  the  declaration  and  the  plea  are  looked  to,  it  will  be  seen  that 
the  defendant  could  not  raise  this  defence  under  the  general  issue.  The  contract 
declared  on  is  not  that  which  was  in  fact  made  between  the  parties  ;  and  if  the 
defendant  be  not  allowed  to  set  out  the  real  contract  in  his  plea,  he  will  be  placed  in 
this  dillieulty,  that  if  the  plaintiff"  can  establish  his  case  without  producing  the  written 
agreement,  he  may  succeed  at  the  trial,  contrary  to  the  merits  of  the  case,  as  in  that 
case  he  would  not  be  bound  to  prove  the  execution  of  the  assignment,  or  the  giving 
up  possession  of  the  premises  and  fixtures,  which  were  acts  to  be  done  by  the  plaintiff' 
contemporaneously  with  the  payment  of  the  money  by  the  defendant. 

P.\RKE,  B.  I  think  the  plea  is  bad ;  for  it  certainly  qualifies  the  contract  stated 
in  the  declaration,  and  intro-[356]-duces  a  new  condition  into  it,  and  therefore  amounts 
to  the  general  issue.     At  the  same  time,  the  plaintiff  had  better  consider  whether  he 
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will  iKjt  amend  liis  dcclanitioii,  liy  iiverriiig  that  ho  has  always  l>e(jii  ready  and  willing 
and  tendered  and  offered  to  execute  an  assignment  of  the  indenture,  and  to  give 
possession  of  the  premises  and  fixtures;  for  I  incline  to  think  that  those  acts  and 
the  payment  of  the  money  were  intended  to  be  contemporaneous.  If  the  plaintiff 
thinks  fit  to  amend  his  declaration,  there  will  be  no  costs  on  either  side.(a) 

Aldekson,  B.,  and  Kolfe,  B.,  concurred. 

Leave  to  amend  accordingly. 

HK.SKETH  V.  Fawcett.  Exch.  of  Pleas.  May  1,  1843. — A  declaration  in  assumpsit 
alleged,  that  the  defendant  was  indebted  to  the  plaintili'  in  £100  for  work  and 
labour,  and  in  £100  on  an  account  stated.  The  defendant  pleaded,  as  to  £10, 
parcel  &c.,  a  tender  of  that  sum.  Keplication,  that  a  laiger  sum  than  £10,  to 
wit,  £31,  being  part  of  the  monies  in  the  declaration  mentioned,  including  the 
said  sum  of  £10,  was  due  on  account  of  one  and  the  same  of  the  causes  of  action 
in  the  declaration  mentioned,  and  that,  before  the  tendei',  the  plaintifl"  demanded 
the  said  sum  of  £31,  which  the  defendant  refused  to  pay: — Held,  on  special 
demurrer,  that  the  replication  was  insutticient,  as  it  did  not  shew  that  the  £31 
was  due  on  one  entire  contract. — Semble,  that  where  a  sum  is  due  ou  one  entire 
contract,  as  on  a  bill  of  exchange  or  promissory  note,  and  the  defendant  pleads  a 
tender  of  a  smaller  sum,  the  plaiutiil'  may  reply  that  he  demanded  the  larger 
sum,  and  that  the  defendant  refused  to  pay  it. 

[S.  C.  2  Dowl.  (N.  S.)  827 ;  12  L.  J.  Ex.  326.] 

Assumpsit.  The  declaration  stated,  that  the  defendant  was  indebted  to  the 
plaintiff  in  £100  for  work,  labour,  and  materials,  and  in  £100  for  money  due  on  an 
account  stated.  Plea,  as  to  £10,  parcel  &c.,  a  tender,  and  payment  of  that  sum 
into  Court. 

Replication,  that  before  the  making  of  the  tender  alleged  in  the  plea,  and 
before  and  at  the  time  of  the  demand  and  refusal  hereinafter  mentioned,  a 
larger  sum  than  £10,  to  wit,  the  sum  of  £31,  being  part  of  the  money  in  the 
de-[357]-claration  mentioned,  the  said  sum  of  £31  including  the  said  sum  of  £10, 
was  due  from  the  defendant  to  the  plaintiff'  on  account  of  one  and  the  same  of  the 
said  causes  of  action  in  the  declaration  mentioned,  to  wit,  the  said  cause  of  action  in 
the  said  first  count  mentioned  ;  and  that  before  the  making  of  the  said  tender  in  the 
plea  alleged,  to  wit,  on  &c.,  the  plaintiff"  demanded  of  the  defendant  payment  of  the 
said  sum  of  £31,  which  so  then  included  the  said  sum  of  £10,  yet  the  defendant  did 
not  pay  to  the  plaintiff'  the  said  sum  of  £31,  or  any  part  thereof,  but  then  wholly 
neglected  and  refused  to  pay  to  the  plaintiff  the  said  sum  of  £31,  or  any  part  thereof. 
Verification. 

Special  demurrer,  assigning,  among  other  causes,  that  the  replication  admits  the 
tender  of  the  sum  of  £10,  but  does  not  avoid  the  effect  of  such  tender  by  shewing  a 
sulisequent  demand  of  that  particular  sum,  and  also  that  the  replication  does  not  shew 
with  sutficient  certainty  that  the  sum  of  £3 1  constituted  a  debt  due  upon  one  entire 
contract.     Joinder. 

Cowling,  in  support  of  the  demurrer.  The  replication  is  bad.  It  states  that  at 
the  time  of  the  tender  a  larger  sum  was  due  to  the  plaintiff',  which  before  the  tender 
he  demanded,  and  the  defendant  refused  to  pay.  It  therefore  admits  the  tender  of 
the  sum  mentioned  in  the  plea,  but  affords  no  answer  to  it.  Tyler  v.  Blmul  (9  M.  & 
W.  338),  where  a  similar  replication  was  held  good,  will  perhaps  be  relied  on  ;  but 
that  case  was  not  very  fully  argued,  and  the  Court  merely  intimated  that  the  defendant 
had  better  amend  and  rejoin  by  realleging  the  tender,  and  denying  that  more  was 
due.  Until  that  case,  such  a  replication  was  unknown,  and  it  must  be  bad,  because 
it  makes  the  amount  of  the  debt  actually  due,  or  at  least  whelhei'  or  not  more  than 
the  sum  tendered  was  due,  material.  Since  that  decision,  a  similar  [358]  point  came 
before  the  Court  of  Queen's  Bench  in  last  Michaelmas  Term,  in  the  case  of  Ijnnuhn  v. 
Neioingion  (3  Q.  B.  91-5  ;  3  G.  &  I).  194).  There,  to  an  action  of  debt  for  goods  sold, 
the  defendant  pleaded,  except  as  to  11.  I7s.,  nunquam  indebitatus,  and  as  to  that  sum 
a  tender ;  to  the  latter  plea  the  plaintiff  replied,  that  before  and  at  the  time  of  making 

(a)  The  plaintiff  amended  his  declaration  piusuant  to  this  reoommcntlation. 
Ex.  Div  VIII  —27* 
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the  Iciiiler,  and  bufoic  and  at  the  time  of  making  the  demand  and  refusal  thereinafter 
nienlioned,  a  debt  aniounting  to  a  larger  sum  than  11.  I7s.,  to  wit,  21.  7s.,  including 
the  said  sum  of  11.  17s.,  was  due,  and  that  before  the  tender,  and  whilst  the  said  sum 
of  21.  7s.  remained  unpaid,  the  plaintifi'  demanded  payment  of  the  said  sum  of  21.  7s., 
which  so  included  the  said  sum  of  11.  I7s.,  parcel  &c.,  yet  the  defendant  did  not  pay 
the  said  sum  of  21.  7s.,  or  any  part  thereof,  and  that  no  set-oft'  or  other  just  cause  of 
action  then  existed  for  non  payment  by  the  defendant  of  the  same,  or  any  part 
tliereof ;  and  it  was  held,  on  special  demuri'cr,  that  the  plea  of  tender  was  good,  and 
that  the  replication  was  no  answei'  to  it :  and  the  Court,  in  giving  judgment,  .said  that 
in  the  case  of  Tyler  v.  Bland  this  Court  did  not  advert  to  the  piinciple  of  the  two 
eases  of  Spyhey  v.  Hide  (1  Camp.  681)  and  Rivers  v.  ariffdM  (5  B.  &  Aid.  630;  1  I). 
&  H,  215).  If  indeed  there  be  one  entire  debt,  and  the  defendant  jjleads  a  tender  of 
part  of  it,  it  would  be  sufficient  to  reply  that  a  larger  sum  was  due,  which  the  plaintiff" 
demanded,  but  the  defendant  lefused  to  pay,  if  the  larger  sum  became  due  by  virtue 
of  the  contract  at  a  particular  time,  and  before  the  tender ;  because  in  such  a  ca.se 
damages  for  nonpayment  would  or  might  have  arisen,  as  in  the  case  of  bills  of 
exchange,  &,c.  That  was  the  jirinciple  upon  which  the  case  of  Cotton  v.  Godivin 
(7  M.  it  W.  147)  proceeded,  the  cause  of  action  being  one  entire  claim,  in  respect  of  a 
promissory  note;  to  which  it  was  no  answer  to  say  that  the  defendant  had  tendeied 
part  of  the  sum  after  the  note  became  due.  But  the  replication  [359]  in  this  case 
should  have  avcired  that  the  .£31  was  dnc  in  respect  of  one  entire  debt.  If  this 
replication  be  held  good,  the  plea  of  tender  might  as  well  be  taken  away,  for  it  would 
become  almost  useless,  since  few  actions  are  bi'ought  where  there  has  not  been  a 
previous  demand  of  a  larger  sum  than  the  amount  tendered.  It  is  a  common  course 
to  plead  a  tender  to  a  part  of  the  debt,  and  a  plea  of  tender  of  part  of  the  sum  claimed 
has  always  been  considered  good  as  to  so  much.  Thus  in  Co.  Entries,  141  b.,  the 
defendant,  to  an  action  of  debt  on  bond,  pleaded  a  tender  to  part  of  the  sum, claimed. 
And  in  Haldenhij  v.  Tvie  (Willes,  632),  where  the  declaration  contained  four  counts, 
each  for  the  sum  of  31.  18s.  lOd.,  and  a  tender  of  the  sum  mentioned  in  the  first  count 
only  was  pleaded,  to  which  the  plaintiff'  replied  a  demand  and  refusal  of  that  precise 
sum  before  the  commencement  of  the  action,  it  was  held  that  the  replication  was  good. 
That  shews  what  the  true  replication  is.  So,  from  Giles  v.  Hart  (1  Ld.  Raym.  254; 
12  Mod.  152),  which  was  one  of  the  earliest  cases  on  this  subject,  it  appears  that  the 
demand  and  refusal  should  be  of  the  sum  tendered  ;  and  there,  too,  it  was  a  tender 
of  part.  The  case  of  Cotton  v.  Godivin  is  not  at  all  impeached  by  this  argument. 
[Parke,  B.  Is  there  any  precedent  to  shew,  that  in  an  action  for  £100  on  a  promissory 
note,  it  is  a  good  plea  to  say  that  the  defendant  tendered  £50 1]  It  is  admitted,  that 
when  the  bill  is  overdue,  a  tender  of  part  would  be  bad  ;  otherwise  there  seems  no 
reason  why,  if  a  party  tendered  a  part  of  the  money  mentioned  in  the  note  on  the  day 
it  became  due,  he  should  not  be  allowed  to  plead  the  tender  as  to  such  part.  [Parke,  B. 
No ;  the  principle  of  a  tender  is,  that  the  party  has  performed  his  contract,  which  in 
that  case  he  could  only  do  by  a  tender  of  the  entire  sum.  Here  the  difficulty  arises 
from  the  general  [360]  form  of  the  declaration,  which  may  apply  either  to  one  or  to 
several  contracts.  It  is  different  where  the  replication  shews  that  the  sum  tendered 
was  part  of  a  larger  sum  due  upon  one  entire  contract,  which  larger  sum  was  demanded 
before  the  tender.]  Where  there  is  nothing  but  an  ordinary  claim  like  the  present, 
and  the  debt  is  not  shewn  to  be  one  and  entire,  such  a  replication  as  the  present  is 
insufficient. 

Tomlinson,  contra.  Although  in  Tyler  v.  Bland  the  ease  of  Rivers  v.  Giiffiths  was 
not  adverted  to,  that  of  Cottxm  v.  God^oin  was  referred  to,  where  Rivers  v.  Gril/ifhs  was 
cited  and  commented  upon.  The  true  principle  of  the  plea  of  tender  is  that  stated  by 
Parke,  B.,  in  Cotton  v.  Godimi,  viz.  that  the  defendant  has  performed,  so  far  as  he  could 
perform,  his  part  of  the  contract,  by  being  always  ready  to  pay  the  debt,  and  actually 
offering  to  do  it.  And  that  case  shews  that  where  there  is  an  entire  demand,  and  a 
plea  of  tender  of  a  smaller  sum,  the  plaintiff  may  reply  that  a  larger  sum  was  due, 
which  he  demanded,  but  payment  of  which  was  refused.  [Parke,  B.  The  difficulty 
here  is,  that  the  replication  does  not  aver  that  the  amount  tendered  was  parcel  of  one 
entire  sum.  Is  not  your  replication  bad  for  want  of  that  averment?]  It  does  aver 
that  "the  sum  of  £31,  including  the  said  sum  of  £10,  was  due  from  the  defendant  to 
the  plaintill  on  account  of  one  and  the  same  of  the  said  causes  of  action  in  the  declara- 
tion mentioned ; "  and  that,  it  is  submitted,  is  equivalent  to  an  averment  that  it  was 


UM.&W.  361.  THOMPSON    r.  BILLING  843 

due  on  one  and  the  same  uontraet.  [Parke,  B.  No  ;  it  is  one  cause  of  action  for 
work  and  kibour,  which  may  arise  from  ten  difi'erent  enij)loynients  or  contracts.  If 
the  debt  of  £31  arose  from  one  entire  contract,  had  you  not  better  amend  by  replying 
that  fact  ?] 

Tomlinson,  thereupon,  had  leave  to  amend  on  payment  of  costs. 

Amendment  accoidiugly. 

[361]  Thompson  v.  Billing.  E.x-ch.  of  Pleas.  April  20,  1843. — Costs  due  under 
a  Judge's  order  and  allocatur  thereon,  are  payable  on  demand.  Therefore,  where 
costs  due  from  a  defendant  under  a  .ludge's  order  were  demanded  from  the  town 
agent  of  the  defendant's  attorney,  who  did  not  pay  them,  alleging  that  he  had 
no  instructions  to  do  so,  but  would  wi'ite  into  the  country  and  ad\isc  payment: — 
Held,  that  the  order  was  disobeyed,  and  that  the  defendant  was  liable  to  the 
costs  of  making  it  a  rule  of  Court,  under  Keg.  Gen.,  May  27,  1S40. — A  town 
agent,  conducting  the  cause  in  the  Court  above,  is  an  "  attorney "  within  the 
meaning  of  that  rule. 

[S.  C.  2  Dowl.  (N.  S.)  824;  12  L.  J.  Ex.  301  ;  7  Jur.  354.] 

Petursdorft"  had  obtained  a  rule,  calling  upon  the  plaintift'  to  shew  cause  why  so 
much  of  a  rule  as  directed  that  the  defendant  should  pay  the  plaintiti'  the  taxed  costs 
of  making  a  Judge's  order  a  rule  of  Court,  should  not  be  set  aside.  It  appeared  from 
the  affidavits,  that  Messrs.  Mayhew  &  Co.  received  instructions  from  an  attorney  in  the 
country,  whose  town  agents  they  were,  to  take  out  a  summons  to  set  aside  an  inter- 
locutory judgment  for  the  plaintiff  in  this  cause  ;  which  summons,  on  the  hearing,  was 
discharged  with  costs.  On  the  16th  of  January  the  plaintiff's  attorney  taxed  those 
costs,  and  on  the  evening  of  the  same  day  made  a  demand  at  the  office  of  Mayhew  & 
Co.  of  the  amount  specified  in  the  allocatur.  Mayhew  &  Co.  declined  then  to  pay  it, 
saying  that  they  had  no  instructions  to  pay  the  costs,  but  that  they  would  wi'ite  to 
their  principal  in  the  country,  and  advise  payment  of  them  ;  which  they  did.  On  the 
17th,  the  order  was  made  a  rule  of  Court,  the  payment  of  the  costs  of  making  it  a  rule 
of  Court  being  made  a  part  of  the  rule,  pursuant  to  Reg.  Gen.,  May  27,  1840 
(6  M.  &  W.  603). 

Kelly  shewed  cause.  Two  questions  arise  in  this  case :  first,  whether  the  Judge's 
order  has  been  disobeyed,  within  the  meaning  of  the  rule  of  27th  May,  1840,  which 
makes  the  ordering  of  payment  of  the  costs  as  part  of  the  rule  of  Court,  conditional 
on  the  production  of  an  affidavit  "  that  the  order  has  been  served  on  the  party  or  his 
attorney,  and  disobeyed ; "  secondly,  whether  service  on  a  London  agent  is  to  be 
considered  as  service  upon  the  attoi'ney  of  the  party,  within  the  meaning  of  the  same 
rule.  First,  the  Judge's  order  was  disobeyed,  as  soon  as  payment  of  [362]  the  costs 
was  refused,  for  the  party  is  bound  to  have  the  money  ready  to  answer  the  demand. 
Secondly,  service  on  the  town  agent  is  sufficient.  [Parke,  B.  The  Court  has  no 
doubt  on  that  point.  We  have  conferred  with  the  Masters,  and  we  think  that  in  this 
case  the  words  "  attorney  "  and  "  agent  "  mean  the  same  thing.  The  "  attorney  " 
means  the  party  who  carries  on  the  business  in  the  Court  above.] 

Petersdorff,  contn'i.  There  has  been  no  disobedience  of  the  Judge's  order.  The 
agent  replies  to  the  demand,  that  he  has  no  instructions  as  to  the  payment,  but  will 
write  into  the  country  and  advise  it.  That  is  not  such  a  refusal  as  constitutes  a 
disobedience  of  the  order.  A  judgment  may  undoubtedly  be  executed  without  any 
demand  made  ;  but  it  could  hardly  have  been  intended  to  pkice  a  Judge's  order  and 
allocatur  thereon  in  all  respects  upon  the  same  footing  as  a  judgment. 

Parke,  B.  I  think  this  rule  ought  to  be  discharged.  The  costs  that  were  due 
under  the  Judge's  order  were  demanded  of  the  proper  party,  and  not  paid  by  him. 
It  was  the  duty  of  the  defendant  to  have  provided  his  attorney  with  money  to  answer 
the  demand.  It  is  much  better  to  lay  down  a  general  rule  for  such  cases,  than  to 
adopt  a  principle  which  is  to  vary  with  the  distance  of  the  party's  residence,  or  with 
the  circumstances  of  each  particular  case. 

Aldek.SON,  B.  I  am  of  the  same  opinion,  and  think  the  Judge's  order  has  been 
disobeyed.  The  object  of  the  proviso  in  the  rule  of  Court  was,  that  the  party  should 
not  be  compellable  to  pa^'  the  costs  of  making  a  Judge's  order  a  rule  of  Court,  unless 
au  opportunity  had  been  afTorded  him  of  payment  of  the  sum  due  under  the  order. 
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Ill  I  lie  present  case  thiit  oppoitunity  was  given.  The  defendant  [363]  is  ordered  to 
pay  certain  costs,  and  does  not  oljey  that  order.  It  is  true  he  assigns  a  reason  for  not 
obeying  it,  bnt  slill  lie  does  disobey  it. 

GUKNKV,  B.,  concurred. 

Kule  discharged,  with  costs. 

Edwahds  and  Others,  Assignees  of  Marshall  and  Hall,  Bankrupts  «.  Hooper  and 
AnuTIIKIJ.  Exch.  of  Picas.  April  20,  18-i:5.— Declaration  in  trover  by  assignees 
of  a  bankruiit  stated,  that  -M.  and  H.,  the  bankrupts,  before  their  bankruptcy, 
were  lawfully  posse.ss&l  of  certain  goods;  that  before  the  bankruptcy  they  came 
to  the  po.ssession  of  the  defendants  ;  and  that  the  defendants,  knowing  the  goods 
to  belong  to  the  plaintifi's  as  assignees,  after  the  bankruptcy,  converted  them.— 
A  sejiarate  commission  issued  against  M.  alone  on  the  7th  of  November ;  on  the 
8th,  the  o-oods  were  sold  by  the  defendant,  as  sheriff;  on  the  9th,  a  joint  com- 
mission issued  against  M.'  and  H.,  under  which  the  plaintiffs  were  appointed 
assit'iiees ;  and  the  plaintiffs  afterwards,  and  after  the  goods  were  delivered  to 
the^purcha.sers,  demanded  them  of  the  defendants,  who  refused  them  :— Held, 
tirst,  that  the  sale,  and  not  the  demand  and  refusal,  constituted  the  conversion  ; 
secondly,  that  the  allegations  of  the  declaration,  that  the  plaiiititls  were  possessed 
of  the  s;oods  as  assignees  of  both  bankrupts,  and  that  the  defendants  converted 
tlie  goods  after  the  "bankruptcy,  were  not  supported  by  the  evidence. 

fS  C   12  L  J.  Ex.  304  ;  7  Jur.  378.     Considered,  Ganly  v.  Lediuichje,  1870, 

Ir.  R.  10  C.  L.  33.] 

Trover  by  the  plaintiffs,  as  assignees,  against  the  sheriff  of  Middlesex.  The  first 
count  of  the  declaration  stated,  that  heretofore,  and  before  the  said  C4.  J.  Marshall 
and  W.  C.  Hall  became  bankrupts,  to  wit,  on  &c.,  the  said  G.  J.  Marshall  and  W.  G. 
Hail  were  lawfully  possessed  as  of  their  own  property  of  certain  goods  and  chattels, 
&c. :  that,  before  "they  became  bankrupts,  the  said  goods  came  into  the  posses.sion  of 
the  defendants  by  finding ;  yet  the  defendants,  well  knowing  the  said  goods  to  be  the 
property  of  the  "said  G.  J.  Marshall  and  W.  C.  Hall  before  their  bankruptcy,  and  of 
right  to  belong  and  appertain  to  the  plaintiffs,  as  assignees  as  aforesaid,  after  the 
bankruptcy,  afterwards,  and  since  the  said  bankruptcy,  converted  and  disposed  thereof 
to  their  own  use.  The  second  count  stated,  that  the  plaintiffs,  after  the  bankruptcy, 
to  wit,  on  the  11th  November,  1842,  were  lawfully  possessed  of  other  goods,  of  [364] 
the  like  description  &c.,  as  such  assignees  as  aforesaid,  and  that  the  defendants  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  coinerted  and  disposed  thereof  to  their 
own  use. 

The  defendants  pleaded  not  guilty,  not  possessed,  and  several  other  special  pleas, 
which  it  is  not  necessary  to  state. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  sittings  after  Hilary  term, 
it  appeared  that  on  the  7th  of  November,  1842,  a  separate  fiat  in  bankruptcy  issued 
against  Marshall.  The  seizure  by  the  sheriH,  and  sale,  of  the  goods  in  question,  took 
place  on  the  8th.  On  the  9th,  a  joint  tiat  issued  against  both  Marshall  and  Hall.  On 
the  13th  January,  1843,  after  the  goods  had  come  into  the  po.ssession  of  the  purchasers, 
the  plaintiffs,  as  assignees  under  the  joint  fiat,  made  a  written  demand  of  the  goods 
upon  the  sheriff.  Upon  these  facts,  the  Lord  Chief  Baron  was  of  opinion  that  the 
plaiiitiiVs  must  be  nonsuited,  inasmuch  as  no  conversion  had  been  proved  after  the 
bankruptcy,  as  alleged  in  the  declaration  ;  the  conversion  which  was  complete  by  the 
sale  having  taken  place  before  the  bankruptcy,  and  the  subsequent  demand  and  refusal 
being  therefore  immaterial.     His  Lordship  accordingly  directed  a  nonsuit. 

li.  V.  Kichards  now  moved  for  a  new  trial.  The  plaintiffs  were  entitled  to  a 
verdict  on  this  declaration,  either  for  the  whole  of  the  goods,  or  at  all  events  for  the 
undivided  moiety  therein  of  Marshall,  against  whom  a  fiat  issued  on  the  7th  of 
November.  The  averment  in  the  tirst  count,  that  the  goods  were  converted  after  the 
bankruptc}',  was  wholly  immaterial,  and  was  not  necessary  to  be  proved.  Supposing 
the  bankrupts  to  have  been  entitled  to  the  goods  in  their  own  right,  and  the  defendants 
to  have  converted  them  either  before  or  after  the  bankruptcy,  the  assignees  would  be 
e(Hially  entitled  to  recover  them  in  [365]  trover.  The  count  would  have  been  good 
on  special  demuner  without  this  allegation.     So,  a  plea  to  this  count,  that  the  defen- 
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dants  did  not  convert  the  goods  after  the  bankruptcy,  would  surely  have  been  liad  in 
substance.  The  assignees  may  sue  for  money  had  and  received,  waiving  the  tort: 
that  shews  that  their  claim  is  in  respect  of  the  right  of  property  of  the  bankrupt. 
[Parke,  B.  You  must  describe  it  properly  as  a  right  of  action  passing  to  the  assignees, 
not  as  property  passing  to  them.]  Are  the  assignees,  on  such  an  issue  as  this,  bound 
to  pro\e  the  bankruptcy?  If  so,  that  must  be  by  proving  all  the  proceedings,  and  it 
is  etiually  open  to  the  defendants  to  <lispnte  any  part  of  tlicm  nnrlcr  not  guilty,  as 
under  a  plea  propcrl}'  framed  for  that  purpose.  [Parke,  B.  The  cpiestion  is,  whelhor, 
under  this  allegation,  the  plaintiffs  do  not  undertake  to  prove  a  conversion  of  tiiat 
which  is  the  property  of  the  assignees.  It  is  quite  a  different  description  of  interest. 
Kolfe,  B.  In  the  one  case  a  release  by,  or  accord  and  satisfaction  to,  the  bankrupt, 
would  be  a  good  bar,  but  not  in  the  other.]  In  substance  this  is  merely  an  allegation 
of  a  conversion  of  that  which  before  the  bankruptcy  was  the  property  of  the 
bankrupt. 

But,  secondly,  this  point  cannot  be  raised  under  the  plea  of  not  guilty.  In  Vernon 
v.  Shij'lon  (2  M.  &  W.  9),  it  was  held  that  the  plaintiff  in  trover  was  entitled  to  a 
verdict  on  the  plea  of  not  guilty,  if  a  conversion  in  fact  were  proved,  although  it 
appeai'ed  from  the  evidence  that  at  the  time  of  such  conversion  the  plaintiff  had  parted 
with  his  property  in  the  goods.  Barton  v.  llrovm  (5  M.  &  W.  29iS)  is  to  the  same 
effect.  It  was  sufficient,  therefore,  in  this  ease,  for  the  plaintiffs  to  prove  a  conversion 
in  fact.  Again,  as  the  bankrupts  clearly  were  possessed  of  the  goods  befoi'e  the 
bankruptcy,  the  plaintiffs  were  equally  entitled  to  recover  upon  the  second  issue. 

[366]  Thirdly,  there  was  no  conversion  until  the  demand  and  refusal  by  the 
assignees  on  the  1 3th  of  January.  The  assignees  had  a  right  to  waive  the  tort  committed 
before  the  bankruptcy,  and  the  demand  and  refusal  was  a  conversion  by  election. 
[Lord  Abinger,  C.  B  A  demand  and  refusal  are  only  evidence  of  a  conversion,  which 
may  be  rebutted  liy  evidence  of  a  previous  conversion  in  fact.]  That  would  be  a  good 
convei'sion  against  the  liankrupt ;  but  not  against  the  assignees,  unless  they  elect,  so 
to  consider  it.  [Lord  Abinger,  C.  B  That  would  as  well  apply  to  goods  sold  seven 
years  before.  Parke,  B.  You  cannot  make  a  demand  and  refusal  a  conversion,  unless 
there  is  at  the  time  a  power  to  give  up  the  goods.] 

Lastlj',  the  plaintiffs  were  entitled  to  recover  on  the  second  count.  There  was  a 
good  fiat  on  the  7th  against  one  of  the  bankrupts ;  the  goods  belonging  to  liim  passed 
thereby  to  the  plaintiffs,  and  they  are  properly  laid  as  being  the  goods  of  the  plaintiffs 
as  assignees.  [Parke,  B.  But  they  do  not  belong  to  them  as  assignees  of  both  the 
bankrupts,  which  you  describe  as  the  legal  effect  of  their  title.]  The  meaning  of  the 
averment  is,  that  the  goods  of  both  bankrupts  or  either  of  them  were  the  property  of 
the  assignees. 

Parke,  B  I  think  there  is  no  ground  for  a  rule  in  this  case.  The  first  count  of 
the  declaration  alleges  "  that  the  defendants,  well  knowing  the  said  goods  of  right  to 
belong  and  appertain  to  the  plaintiffs,  as  assignees  as  aforesaid,  after  the  said 
bankruptcy,  had  not  delivered  them  to  the  plaintiffs,  but,  since  the  said  bankruptcy, 
converted  and  disposed  of  them  to  their  own  use."  This  allegation  rendered  it 
essential  to  prove  a  convei'sion  after  the  bankruptcy.  Before  the  bankrnptcj^  the 
right  of  action,  as  regards  the  assignees,  dates  from  the  conversion  ;  but  here  the 
plaintiffs  have  undertaken  to  prove  that  the  property  in  the  goods,  and  not  the  right 
of  action  merely,  was  vested  [367]  in  them.  The  plea  of  not  guilty  was  the  proper 
one  in  this  case,  and  under  it  the  plaintiffs  were  bound  to  prove  a  conversion  of 
property  that  belonged  to  them  at  the  time,  and  they  have  not  done  so.  If  the  sale 
was  the  conversion,  they  were  not  assignees  at  that  time,  and  therefore  the  property 
was  not  theirs.  But  the  plaintiffs  contend  that  the  demand  and  refusal  in  the  month 
of  January  following  constituted  the  conversion.  It  is  true,  that  if  the  goods  were 
in  the  possession  of  the  defendants,  a  demand  and  refusal  of  them  would  be  evidence 
of  a  conversion  ;  but  it  is  not  so  in  a  case  where  the  goods  have  previously  been  parted 
with  by  sale.  There  cannot  lie  an  efl'ectual  demand  and  refusal,  utiless  the  party  has 
at  the  time  possession  of  the  goods,  and  has  the  means  of  delivering  them  up.  There, 
is  not,  therefore,  sufficient  evidence  in  this  case  of  a  conversion  subsequently  to  the 
banki'uptey.  With  respect  to  the  second  count,  I  think  the  title  of  the  plaintiffs  is 
not  correctly  described,  so  as  to  entitle  them  to  recover  a  moiety  of  the  goods.  The 
effect  of  the  last  commission  undoubtedly  was  to  make  them  assignees  of  the  separate 
as  well  as  of  the  joint  property  ;  but  at  the  time  of  the  conversion  they  were  assignees 
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of  the  property  of  one  bankrupt  only,  whereas  the  count  describes  their  legal  title  to 
be  ill  right  of  the  joint  property  of  both. 

Aldekson,  B.,  and  Kolfe,  B.,  concurred. 

LoKD  AiiiN(!EK,  C.  B.  I  adhere  to  the  opinion  I  expressed  at  the  trial.  It  is 
unnecessary'  to  enter  at  lai-ge  into  the  question,  my  Brother  Parke  having  stated  so 
fully  the  reasons  for  the  decision  of  the  Court.  For  any  injury  done  to  goods  which 
pass  to  the  assignees  of  a  banki'upt,  they  have  redress  as  owners;  but  they  take  also 
the  rights  of  action  which  were  vested  in  the  bankrupt,  in  cases  where  a  conversion 
has  taken  place  liefore  the  bankruptcy.  Here  they  undertook  to  shew,  not  only  that  they 
had  the  [368]  right  of  action,  but  also  that  they  bad  the  property  in  the  goods  :  and 
they  failed  to  prove  that  allegation.  They  shewed  only  a  right  of  action  for  an  injury 
done  to  the  goods,  whereas,  in  order  to  support  this  count,  they  were  bound  to  shew 
it  to  have  been  done  to  their  goods.  I  think  also  that  the  plea  of  not  guilty  was  the 
proper  answer.  With  regard  to  the  second  point,  the  plaintiffs  allege  that  the  goods 
of  both  bankrupts  were  theirs  at  the  time  of  the  conversion ;  that  averment  was  not 
proved,  for  at  the  time  of  the  conversion  they  were  assignees  of  one  bankrupt  only. 

Kule  refused. 


Wii.LSON  V.  Carey  and  Cunnington.  Exch.  of  Pleas.  April  22,  1843.— The 
plaintiff,  an  auctioneer,  was  employed  to  sell  certain  lands  of  the  two  defendants. 
One  of  the  defendants,  without  the  plaintiff's  knowledge,  employed  H.  to  bid  for 
one  of  the  lots,  in  order  to  raise  the  pi'ice,  and  the  plaintiff  knocked  down  the 
lot  to  H.  The  plaintiff  then  sold  two  other  lots  belongiug  to  different  persons, 
and  at  the  close  of  the  entire  day's  sale  demanded  the  auction-duty  from  H.,  who 
refused  to  pay  it.  The  conditions  of  sale  stated,  that  the  auction-duty  was  to  be 
paid  by  the  purchaser  "  immediately  after  the  sale." — Held,  first,  that,  in  an  action 
liy  the  auctioneer  against  the  defendants  for  the  amount  of  the  auction-duty,  H. 
was  to  be  considered  as  the  highest  bidder :  secondly,  that  there  was  a  valid 
demand  of  the  duty  from  H. 

[S.  C.  12  L.  J.  Ex.  289.     See  10  M.  &  W.  641.] 

Debt.  The  declaration  stated,  that  whereas  after  the  passing  of  the  stat.  19 
Geo.  3,  e.  56,  the  plaintiff,  being  an  auctioneer,  and  employed  as  such  by  the  defen- 
dants, put  up  to  sale  and  sold  certain  lands  &c.,  and  amongst  other  lots,  lot  4,  subject 
to  a  certain  condition  of  sale,  that  the  highest  bidder  should  be  the  purchaser. 
Averments,  that  on  the  said  exposure  to  sale  thereof,  one  Joseph  Hames  became  and 
was  the  highest  bidder  for  the  said  lot,  and  was  declared  the  purchaser  thereof  from 
the  plaintiff  as  such  auctioneer  as  aforesaid  ;  by  reason  whereof,  certain  auction-duty 
upon  the  purchase-money  of  the  said  lot,  amounting  to  the  sum  of  941.  ISs.  9d., 
became  and  was  payable  to  her  Majesty ;  that  after  the  said  sale,  the  plaintiff,  as  such 
[369]  auctioneer,  delivered  an  account  of  the  said  lot  so  sold  as  aforesaid  to  the 
collector  of  excise,  &c. ;  whereby,  and  by  force  of  the  statute,  &c.,  the  defendants 
became  and  were  liable  to  pay  to  the  plaintiff  the  sum  of  941.  18s.  9d.  Breach, 
nonpayment  of  that  sum. 

The  defendant  Carey  pleaded  (inter  alia),  secondly,  that  the  said  Joseph  Hames 
was  not  the  highest  bidder  foi-  and  did  not  become  the  purchaser  of  the  said  lot,  in 
manner  and  form  &c.  :  on  which  issue  was  joined.  Thirdly,  that  it  was  one  of  the 
conditions  of  sale,  that  the  purchaser  should  immediately  after  the  sale  pay  the 
auction-duty  upon  the  purchase-money  :  yet  the  plaintiff,  not  regarding  his  duty  as 
such  auctioneer,  did  not  demand  payment  of  the  said  auction-duty  from  the  said 
Joseph  Hames,  according  to  the  form  and  effect  of  the  statute,  but  at  the  time  of 
the  said  bidding  wholly  neglected,  and  hath  hitheito  wholly  nedected,  so  to  do. 
Verification.  "^        '' 

Replication  to  the  third  plea ;  that  the  plaintiff  did  demand  payment  of  the  said 
auction-duty  from  the  said  Joseph  Hames,  according  to  the  form  "and  effect  of  the 
statute  :  on  which  also  issue  was  joined,  (o) 

(a)  There  was  a  fourth  plea,  to  which  there  was  a  demurrer,  and  judgment  thereon 
for  the  plaintiff.     10  M.  &  W.  641.  ' 
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The  other  defendant,  Cuiiiiington,  suffered  judgment  by  default. 
At  the  trial  before  Alderson,  B.,  at  the  last  assizes  at  Lincoln,  it  appeared  that 
the  two  defendants  were  partners,  and  jointly  interested  in  the  lands  put  up  to 
auction  by  the  plaintiff.  The  defendant  Cnnnington,  without  the  knowledge  of  the 
plaintiff",  engaged  Hames  to  make  an  advance  of  £100  upon  a  bidding  of  £.'5000  for 
lot  4,  with  a  view  to  raise  the  price  ;  and  the  lot  was  knocked  down  to  Hames,  upon 
that  bidding,  for  £3100.  The  auctioneer  then  sold  two  other  lots,  belonging  to  dif- 
[370]-ferent  owners,  and  after  the  end  of  the  entire  day's  sale,  demanded  the  auction- 
dut3'  from  Hames,  who  refused  to  pay  it,  alleging  that  he  had  bid  for  Cnnnington, 
not  for  himself.  One  of  the  conditions  of  sale,  which  were  read  by  the  plaintiff",  was 
that  the  auction-duty  was  to  be  paid  by  the  purchaser  immediately  after  the  sale. 
Upon  these  facts  it  was  contended  for  the  defendant,  that  both  the  above  issues  ought 
to  be  found  for  him ;  for  that,  first,  Hames,  being  a  mere  agent  bidding  for  the 
owner  of  the  land,  was  not  to  be  considei'ed  the  highest  bidder ;  and  secondly,  the 
auction-duty  was  not  legally  demanded,  the  demand  not  having  been  made  at  the 
conclusion  of  the  biddings  for  lot  4,  but  at  the  close  of  the  day's  sale.  The  learned 
Judge  overruled  the  objections,  and  directed  a  verdict  for  the  plaintiff",  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the  above  issues. 

Clarke,  Serjt.,  now  moved  accordingly.  First,  the  auction-duty  was  not  legally 
demanded.  The  stat.  17  Geo.  3,  c.  50,  s.  8,  directs,  that  in  case  it  is  made  a  condition 
of  sale  that  the  auction-duty  shall  be  paid  by  the  purchaser,  the  auctioneer  is  to 
demand  payment  of  it,  and  that  "  upon  neglect  or  refusal  to  pay  the  .same,  such  bidding 
shall  be  null  and  void  to  all  intents  and  purposes."  To  satisfy  this  act,  the  demand 
ought  to  have  been  made  at  the  close  of  the  bidding  for  lot  4,  and  not  delayed  till 
the  end  of  the  day's  business ;  the  object  of  the  act  being,  that  in  case  of  nonpayment 
the  parties  should  not  be  too  late  to  enforce  the  previous  bidding.  Secondly,  Hames, 
being  the  mere  agent  of  Cnnnington,  who  could  not  repudiate  his  act,  ought  not  to 
have  been  treated  as  the  highest  bidder  or  the  purchaser. 

Lord  Aeinger,  C.  B.  I  think  there  is  no  ground  for  a  [371]  rule.  In  the  first 
place,  under  all  the  circumstances,  Hames  was  to  be  considered  as  the  highest  bidder. 
In  the  second  place,  I  think  the  auctioneer  was  not  bound  to  demand  the  duty  at  the 
close  of  the  particular  bidding. 

Parke,  B.  1  am  of  the  same  opinion.  The  first  question  depends  upon  the 
construction  of  the  conditions  of  sale.  The  auctioneer  might,  no  doubt,  have  stipulated 
for  the  payment  of  the  duty  by  the  purchaser  of  each  lot  at  the  close  of  the  particulai' 
bidding ;  but  it  is  sufficient  for  the  decision  of  this  case  to  say  that  no  such  agreement 
appears  by  the  conditions  to  have  been  made  here.  Secondly,  I  think  Hames  is  to 
be  considered  as  having  been  the  highest  bidder,  for  the  purposes  of  this  declaration. 
The  plaintiff'  was  in  no  fault ;  he  did  all  that  was  required  of  him,  and  did  not  know 
that  Hames  was  bidding  merely  as  the  agent  of  Cnnnington. 

Alderson,  B.     I  am  of  the  same  opinion.     I  think  that,  as  against  the  defendants, 
Hames  must  be  considered  as  the  highest  bidder,  and  that,  having  bid  with  a  view  to 
advance  the  sale,  it  is  not  competent  for  them  to  say  that  he  was  the  mere  agent  of 
Cnnnington.     I  agree  also  with  the  rest  of  the  Court  on  the  other  point. 
RoLFE,  B.,  concurred. 
Rule  refused. 


[372]  MiERS  V.  Brown,  Public  Officer,  &c.  Exch.  of  Pleas.  April  22,  1843.— 
B.,  the  plaintiff's  agent  at  Sunderland,  having  occasion  to  remit  money  to  the 
plaintiff",  paid  the  amount  into  the  defendant's  bank  .'it  Sunderland,  and  received 
a  bill  of  exchange  indorsed  ))y  the  defendant,  which  he,  B.,  indorsed  and  trans- 
mitted to  the  plaintiff".  The  bill  fell  due  on  Saturday,  Oct.  31st,  and  was  dis- 
honoured. On  that  day  the  plaintiff'  wrote  to  B.  a  letter,  which  B.  received  on 
the  Monday,  containing  the  following : — "  I  have  also  to  apprise  you,  that  the 
draft  for  331.  14s.,  due  the  1st  November  [Sunday],  has  been  duly  presented  this 
day  and  returned  dishonoured  ;  probably  it  may  be  up  on  iVIonday  ;  it  is  drawn 
on  P.  &  Co.  ;  it  will  be  proper  to  advise  the  drawers,  in  case  .the  acceptor  do  not 
remit."  On  the  Wednesday  following,  B.  gave  notice  to  the  defendant  of  the 
dishonour: — Held,  too  late.     The  holder  of  a  bill  of  exchange  neeil  not  inform 
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11  paity,  to  whom  he  gives  notice  of  its  dishonour,  that  he  looks  to  him  for 
pii\'mont. 

[S.  C.  12  L.  J.  Ex.  290.] 

Assumpsit  by  the  plaintiff,  as  indorsee,  against  the  defendant  (sued  as  public  officer 
of  the  Sunderland  Joint  Stock  Banking  Company)  as  indorser,  of  a  bill  of  exchange 
for  331.  14s.,  dated  29th  July,  lcS40,  drawn  by  J.  &  W.  Glaholm,  indorsed  by  them 
to  the  Hanking  Company,  who  indorsed  the  same  to  the  plaintiff. 

The  defendant  pleaded  (inter  alia),  that  the  company  had  not  due  notice  of  the 
presentment  and  nonpayment  of  the  bill :  on  which  issue  was  joined. 

At  the  trial  before  Ivolfo,  B.,  at  the  last  Northumberland  Assizes,  it  appeared  that 
one  Barker,  who  was  the  plaintiff's  agent  at  Sunderland  for  the  sale  of  his  goods, 
having  occasion  to  remit  some  money  to  the  plaintiti',  paid  it  into  the  bank  of  the 
Sumlciland  Banking  Company,  and  i-eceived  from  them  the  bill  in  question,  which  he 
indorsed  and  transmitted  to  the  plaintiff.  The  bill  was  dishonoured  by  the  acceptor, 
when  it  became  due;  and  on  the  same  day  (Saturday,  October  31st,  1840)  the  plaintiff 
wrote  by  post  as  follows  to  Barker : — 

"I  have  also  to  apprise  you,  that  the  draft  for  331.  14s.,  due  on  the  1st  of 
November  [Sunday],  has  been  presented  this  day,  and  returned  dishonoured  ;  prob- 
ably it  may  be  up  by  Monday  ;  it  is  drawn  upon  Punshon,  Metcalfe,  &  Hayton  : 
it  will  be  proper  to  advise  J.  &  W.  Glaholm,  the  drawers,  in  case  the  acceptors  do 
not  remit." 

This  letter  was  received  by  Barker  on  the  Monday  morning ;  and  on  the  morning 
of  Wednesday,  the  4th  of  November,  Barker  received  by  post  the  following  letter 
fiom  the  plaintiff: — 

[373]  "I  have  again  presented  the  bill  for  £33,  14s.  at  Messrs.  Barnett,  Hoares, 
&  Co.,  but  they  have  yet  no  order  for  payment;  shall  therefore  feel  obliged  by  your 
reply,  informing  me  whether  you  will  have  the  bill  returned,  or  have  the  order  for 
payment  forwarded  to  me,  and  again  present  it  for  payment." 

At  eleven  o'clock  on  the  moi'uing  of  the  same  day,  (Wednesday),  Barker  gave  the 
defendant  notice  of  the  dishonour  of  the  bill. 

It  was  contended  for  the  defendant,  upon  these  facts,  that  the  notice  given  to 
him  was  too  late ;  that  as  Barker  had  received,  on  the  Monday,  notice  of  the  bill 
having  been  dishonoured  upon  the  Saturday,  he  ought  to  have  communicated  that 
fact  to  the  defendant  earlier  than  on  the  Wednesday  :  and  the  learned  Judge,  being 
of  that  opinion,  directed  a  nonsuit,  reserving  leave  to  the  plaintiff"  to  move  to  enter 
a  verdict  for  the  amount  of  the  bill. 

Kno ivies  now  moved  accordingly,  and  contended  that  inasmuch  as  the  letter 
received  by  Barker  on  the  Monday  was  not  a  legal  notice  to  him  of  the  dishonour  of 
the  bill,  with  a  view  to  hold  him  liable  upon  it,  but  was  merely  given  for  his  informa- 
tion as  the  agent  of  the  plaintiff',  it  did  not  bind  him  to  give  im'mediate  notice  of  the 
dishonour  to  the  defendant. 

Parke,  B.  I  think  that  Barker  received  on  the  Monday  sufficient  notice  of  the 
dishonour  of  the  bill,  and  ought  on  that  day  to  have  communicated  it  to  the  defen- 
dant. It  has  lately  been  decided  in  the  Court  of  Queen's  Beneh,(a)  that  the  holder 
of  a  bill  of  exchange  need  not  in  terms  inform  the  party  to  whom  he  gives  notice  of 
its  dishonour,  that  be  looks  to  him  for  payment.  In  the  present  case,  [374]  Barker 
would  have  been  responsible  if  no  other  notice  had  been  given  him.  The  effect  of  the 
plaintiff's  letter  is  merely  this,  that  he  gives  Barker  notice  of  the  dishonour,  but  at 
the  same  time  intimates  that  it  may  be  unnecessary  for  him  to  act  upon  it,  as  the 
bill  may  perhaps  be  paid  by  the  acceptor  on  the  Monday.  Barker  ought  to  have 
given  the  defendant  notice  on  the  Monday. 

Alderson,  B.  I  am  of  the  same  opinion.  Knowledge  of  the  dishonour,  obtained 
from  a  communication  by  the  holder  of  the  bill,  amounts  to  notice. 

GuKNEY,  B.,  and  Eolfe,  B.,  concurred. 

Rule  refused. 


(a)  Furze  v.  Sharwood,  2  Q.  B.  388 ;  2  G.  &  D.  116 ;  King  BicUey,  2  Q.  B.  419. 
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Oridge  V.  Sheeborne.  Exch.  of  Pleas.  May  2,  1843. — A  promissory  note  payable 
by  instalments  is  assignal)le  within  the  stat.  3  &  4  Ann.  c.  9  ;  and  the  maker  is 
entitled  to  the  days  of  grace  upon  the  falling  due  of  each  instalment. 

[S.  C.  12  L.  J.  Ex.  313  ;  7  Jur.  402.     Eeferred  to,  Miller  v.  Biddk,  1866, 

13  L.  T.  N.  S.  334.] 

Assumpsit  by  indorsee  against  payee  of  a  promissory  note,  dated  19th  November, 
1838,  payable  to  the  defenclant  by  instalments  on  the  19th  of  November  in  each  suc- 
ceeding year,  for  seven  years.  This  action  was  brought  to  recover  the  amount  of  the 
instalment  due  on  the  19th  of  November,  1842.  There  weie  pleas  denying  that  the 
note  was  duly  presented  for  payment,  or  that  the  defendant  liad  due  notice  of  the 
presentment  and  dishonour.  At  the  trial  before  Rolfe,  B.,  at  the  Milldlesex  sittings 
after  Hilary  term,  it  appeared  that  the  note  was  presented  for  payment  of  the 
instalment  in  question  on  the  22nd  of  November,  the  plaintitt"  thus  allowing  the  three 
daj's  of  grace  usually  given  in  the  case  of  negotiable  instruments  :  it  was  dishonoured, 
and  notice  of  the  dishonour  was  given  to  the  defendant  the  next  da3'.  It  was  ol)jected 
for  the  defendant,  that  the  presentment  and  notice  of  dishonour  were  too  [375]  late  ; 
that  a  promissory  note  payable  by  instalments  was  not  a  negotiable  instrument  within 
the  law  and  custom  of  merchants,  and  the  maker  thereof  was  not  entitled  to  days  of 
grace  at  all ;  or  if  he  were,  they  could  be  allowed  onl}'  for  payment  of  the  last  instal- 
ment. The  learned  Judge  overruled  the  objection,  and  the  plaintiff  obtained  a 
verdict. 

In  this  term,  Knowles  obtained  a  rule  nisi  foi'  a  new  trial,  on  the  above  ground  : 
against  which 

R.  V.  Richards  and  Whitehurst  now  shewed  cause.  A  promissory  note  payable 
by  instalments  was  a  valid  security  before  the  stat.  of  3  &  4  Ann.  c.  9,  and  it  is 
negotiable  by  virtue  of  that  statute.  A  promissory  note  was  always  evidence  of 
money  lent,  whether  payable  by  instalments  or  otherwise,  as  admitting  a  debt  pay- 
able at  the  day  when  it  was  to  become  due.  The  difficulty  was,  that  the  promisee 
could  not  declai'c  upon  the  note  itself  for  want  of  consideration  apparent  on  the  face 
of  it,  not  being  an  instrument  within  the  law  and  custom  of  merchants.  In  conse- 
quence of  that  difficulty  the  statute  of  Anne  was  passed,  which,  being  made  for  the 
advancement  of  trade,  has  always  received  a  libei'al  construction,  liawlmson  v.  Stone 
(3  Wils.  1),  Milne  v.  Graham  (1  B.  &  Cr.  192;  2  I).  &  R.  293).  Its  language  is  as 
large  and  comprehensive  as  possible,  and  the  effect  of  it  is  to  place  all  promissory 
notes  upon  the  same  footing  in  every  respect  as  inland  bills  of  exchange,  and  to  invest 
them  with  all  the  incidents  which  by  the  law  merchant  appertained  to  such  instru- 
ments. There  is  nothing  whatever  in  the  statute  from  which  it  can  at  all  be  inferred 
that  promissory  notes  payable  by  instalments  were  not  intended  by  the  legislature  to 
be  included  within  its  provisions  :  and  although  there  is  no  express  authority  that 
promissory  notes  may  be  made  payable  by  instalments,  and  be  negotiable,  [376]  there 
are  many  cases  in  which  that  is  assumed  to  be  the  law.  Thus,  in  Siddall  v.  Baivdiffe 
(1  C.  &  M.  490),  Bayley,  B.,  says — "If  you  had  taken  a  note  payable  by  instalments, 
you  might  have  sued  as  those  instalments  became  due :  "  thus  treating  it  as  a  matter 
clearly  understood  that  it  is  a  valid  instrument  within  the  statute.  Numerous 
actions  upon  such  notes  are  to  be  found  in  the  books,  and  no  ti'ace  of  such  an  objec- 
tion as  the  present  appears  in  any  of  them.  In  Riulder  v.  Prir.e  (1  H.  Bl.  547),  for 
instance,  it  would  have  been  idle  to  discuss  the  question  whether  and  when  debt  could 
lie  on  a  note  payable  by  instalments,  if  the  objection  now  taken  were  of  any  weight. 
See  also  Ashjord  v.  Hand  (Andr.  370),  Dimaldsmi  v.  Thonip.vm  (6  M.  &  W.  316),  Daviea 
V.  Jl'ilkinson  (10  Ad.  &  E.  98;  2  P.  &  I).  256),  Hatch  v.  Traijes  (11  Ad.  &  E.  702  ; 
3  P.  &  D.  408).  Again,  the  various  treatises  on  the  subject  of  bills  of  exchange  and 
promissory  notes,  while  pointing  out  every  conceivable  objection  to  the  validity  and 
form  of  such  instruments,  contain  no  suggestion  whatever  of  this.  And  the  legis- 
lature itself  has  recognised  notes  payable  by  instalments  as  valid  instruments,  by 
providing  for  the  manner  in  which  they  shall  be  stamped.  55  Geo.  3,  c.  184,  sched. 
pt.  1.  If,  then,  such  notes  are  within  the  statute  of  Anne,  it  is  a  question  of  minor 
consideration  whether  days  of  grace  are  to  be  allowed  upon  them.  If  not,  the 
presentment  is  an  immaterial  allegation.     But  how  can  one  part  of  the  custom  of 
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merchants  be  .applied  to  them,  and  not  the  other?  Notice  is  necessary  only  by  the 
custom  of  merchants ;  and  so  also  they  arc  equally  within  the  other  custom,  as  to  the 
time  of  ])resentment.  Bills  of  exchange,  it  is  true,  are  not  often  so  drawn  ;  but  what 
can  be  the  objection  to  it,  either  in  reason  or  in  lawl  Why  may  not  a  man  put 
several  sums  payable  at  diti'ercnt  times  into  one  bill,  just  as  well  as  he  may  draw 
separate  bills  atdillcrent  dates  for  the  several  parts  of  the  aggregate  amount?  It  is 
[377]  said,  what  is  the  acceptor  to  do,  because  on  payment  he  is  entitled  to  have  the 
instrument  delivered  up?  The  answer  is,  he  has  chosen  to  enter  into  such  a  contract, 
and  must  be  bound  by  it.  But  further,  the  drawer  of  a  bill  may  direct  a  special 
manner  of  payment :  Com.  Dig.  Merchant,  F.  5 ;  so,  a  payee  may  indorse  con- 
ditionally ;  or  for  a  part,  before  acceptance  :  RoherUon  v.  KendnqtoR  (4  Taunt.  30), 
JIatvkins  v.  Cardefi  (1  Salk.  65).  In  Josselyn  v.  Lacier  (10  Mod.  294;  cited  2  Ld. 
Eaym.  1.362,  and  Stra.  219,  762),  a  bill  payable  by  instalments  was  held  to  be  within 
the  statute  of  Ainie.  If  a  party  may  accept  for  different  parts  of  a  bill,  why  may  he 
not  draw  it  payable  at  diflferent  periods?  In  the  present  case,  the  whole  sum  is  not 
made  payable  on  default  in  payment  of  one  instalment,  but  each  instalment  is  treated 
as  a  separate  security,  and  the  law  merchant  is  applicable  to  each.  Bmmi  v.  Ilarraden 
(4  T.  E.  148)  shews  that  days  of  grace  are  to  be  allowed  on  promis.sory  notes  in  the 
same  manner  as  on  bills  of  exchange. 

Knowles,  in  support  of  the  rule.  There  is  undoubtedly  no  express  authority  upon 
this  subject ;  and  none  of  the  cases  which  have  been  cited  are  really  in  point.  The 
question  must  no  doubt  be  decided  by  analogy  to  the  rule  which  obtains  in  respect  of 
bills  of  exchange ;  and  if  days  of  grace  are  to  be  allowed  upon  bills  of  exchange  pay- 
able by  instalments,  as  each  instalment  becomes  due,  then  the  ruling  in  this  case 
was  correct.  But  it  is  submitted  that  a  bill  of  exchange  is  negotiable  within  the 
law  merchant,  only  when  it  is  specified  to  be  for  the  payment  of  one  definite  sum 
at  a  definite  time.  A  bill  of  exchange  payable  by  in.stalments  is  in  truth  unknown 
amongst  merchants.  [Parke,  B.  The  knowledge  or  practice  of  merchants  may 
[378]  be  a  very  diff'erent  thing  from  the  general  law  merchant.]  Neither  are  such 
bills  mentioned  in  any  of  the  treatises  upon  the  law  merchant.  It  is  plain  that  such 
instruments  would  much  perplex  the  transactions  of  the  mercantile  community,  and 
certainly  the  invariable  practice  is  to  draw  separate  bills  at  several  dates.  If  such 
instruments  as  these  are  permitted  to  be  negotiable,  great  inconvenience  must  be  the 
consequence.  The  different  instalments  may  be  indorsed  to  different  persons,  and 
some  of  them  may  be  paid  when  due  and  some  not,  and  as  the  party  who  pays  a  bill 
or  note  is  entitled  to  have  it  delivered  up  to  him,  great  difficulty  would  thus  be 
thrown  in  the  way  of  the  parties  seeking  to  recover  subsequent  unpaid  amounts, 
[l^arke,  B.  A  bill  of  exchange  may  be  accepted  for  part,  but  not  indorsed  for  part. 
This  note  is  one  entire  contract  to  pay  a  definite  sum  at  different  times.]  But,  further, 
when  are  the  days  of  grace  to  be  allowed?  If  at  all,  surely  not  until  the  last 
instalment  becomes  due,  for  until  then  the  note  is  running. 

Parke,  B.  I  think  the  rule  in  this  case  ought  to  be  discharged.  The  question  is, 
whether,  on  a  promissory  note  payable  by  instalments,  the  usual  three  days  of  grace 
are  to  beallowed  or  not.  In  order  to  determine  this  point,  the  first  question  that 
presents  itself  is,  whether  such  an  instrument  is  a  promissory  note  at  all,  within  the 
Stat.  3  &,  4  Ann.  c.  9,  so  as  to  entitle  any  party  into  whose  hands  it  may  come  to  sue 
upon  it ;  for  if  so,  there  will  be  no  difficulty  in  extending  to  it  the  same  rule  as 
prevails  in  the  case  of  bills  of  exchange  ;  namely,  that  days  of  grace  are  to  be  allowed 
in  all  cases  where  a  sum  of  money  is  by  such  a  negotiable  instrument  made  payable 
at  a  fixed  day.  Now,  in  order  to  render  this  vatid  as  a  promissory  note,  we  must 
first  consider  whether  it  might  be  sued  on  by  the  original  parties  to  it.  It  is  well 
known  that,  before  the  passing  of  the  stat.  3  &  4  Ann.  e.  9,  it  was  the  opinion  of 
Lord  Holt  [379]  that  a  promissory  note  was  only  evidence  of  a  debt,  and  not  an 
insti-uraent  of  obligatory  force  in  itself.  Then  came  the  statute,  which  puts  pro- 
missory notes  on  the  footing  of  inland  bills  of  exchange.  The  preamble  I'ecites,  that 
It  had  been  held  "that  notes  in  writing,  signed  by  the  party  who  makes  the  same, 
whereljy  such  paity  promises  to  pay  unto  any  other  person  or  his  order  any  sum 
of  money  therein  mentioned,  are  not  assignable  or  indorsable  over,  within  the  custom 
of  merchants,  to  any  other  person ;  and  that  such  person  to  whom  the  sum  of 
money  mentioned  in  such  note  is  payable  cannot  maintain  an  action  by  the  custom 
of  merchants  against  the  person  who  first  made  and  signed    the   name ;    and    that 
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any  person  to  whom  sucli  note  should  be  assigned,  indorsed,  or  made  payable  could 
not,  within  the  said  custom  of  merchants,  maintain  an  action  against  the  person  who 
first  drew  and  signed  the  same."  The  statute  is  thus  directed  to  two  gi'ievances — 
that  the  note  is  not  assignalile,  and  that  it  is  not  the  subject  of  an  action.  There- 
fore, "  to  encourage  trade  and  commerce,  which  will  be  much  advanced  if  such  notes 
shall  have  the  same  effect  as  inland  bills  of  exchange,"  the  statute  in  the  1st  section 
goes  on  to  enact,  that  "all  notes  in  writing,  whereby  any  person,  body  politic  or 
corporate,  shall  promise  to  pay  to  any  other  person  or  persons,  body  politic  or  corporate, 
his,  her,  or  their  order,  or  unto  bearer,  any  sum  of  money  mentioned  in  such  note, 
shall  be  taken  and  construed  to  be,  by  virtue  thereof,  due  and  payable  to  atiy  such 
person  or  persons,  &c.  to  whom  the  same  is  made  payable."  These  words  are 
general,  and  without  any  limitation  as  to  the  mode  in  which  the  money  is  to  be  paid. 
The  section  goes  on  to  enact,  that  "every  such  note  shall  be  made  assignable  or 
indorsable  over,  in  the  same  manner  as  inland  bills  of  exchange  are  or  may  be, 
according  to  the  custom  of  merchant ;  and  that  the  per.son  or  persons  &c.,  to  whom 
any  such  sum  of  money  shall  bo  by  such  note  made  payable,  may  maintain  an  action 
for  the  same,  in  [380]  such  maimer  as  they  might  do  upon  any  inland  bill  of  exchange 
made  or  drawn  according  to  the  custom  of  merchants,  against  the  person  or  persons 
who  signed  the  same ;  and  that  any  person  or  persons,  body  politic  or  corporate,  to 
whom  such  note  is  indorsed  or  assigned,  or  the  money  therein  mentioned  ordered  to 
be  paid  by  indorsement  thereon,  may  maintain  their  action  for  such  sum  of  money 
either  against  the  person  &c.  who  signed  such  note,  or  against  any  of  the  persons  who 
indorsed  the  same,  in  like  manner  as  in  cases  of  inland  bills  of  exchange."  On  the 
provisions  of  this  statute,  therefore,  we  find  no  limitation  imposed  as  to  the  manner  in 
which  the  money  is  to  be  made  payable  ;  and  consequently,  unless  there  is  .some 
established  rule  or  settled  practice  to  the  contrary,  a  promissory  note  must  be  deemed 
good  within  the  statute,  whether  it  be  to  pay  an  entire  sum  at  once,  or  to  pay  it  by 
instalments.  No  case  has  been  cited  to  shew  that  a  promissory  note  in  the  latter  form 
is  not  good,  and  we  must  therefore  look  at  the  course  pursued  in  practice  since  the 
statute.  Speaking  from  modern  expeiience,  (and  mine  in  this  respect  has  lieen  of  some 
standing),  I  have  no  doubt  that  numerous  actions  have  been  brought  by  the  original 
parties  in  whose  favour  such  notes  have  been  made ;  indeed,  that  this  is  so  every 
gentleman  in  the  habit  of  drawing  under  the  bar  can  testify  ;  and  it  is  now  much  too 
late  to  say  such  actions  as  those  are  not  maintainable.  And  if  promissory  notes  are 
within  the  first  clause  of  the  statute,  I  see  no  sufficient  reason  why  they  should  not 
also  be  within  the  second,  and  consequently  a.ssignable  to  an  indoi'see.  Besides  the 
invariable  practice  on  this  subject,  and  the  fact  that  actions  on  notes  of  this  kind  have 
been  so  numerous,  that  it  is,  I  may  say,  impossible  that  the  present  objection  should 
not  have  been  taken  in  some  of  them,  if  there  were  really  any  weight  in  it,  several 
reported  cases  have  been  referred  to,  in  which  such  actions  were  brought,  and  no  objec- 
tion [381]  taken  that  they  would  not  lie  on  the  ground  suggested  in  this  case,  although 
other  objections  were  taken.  One  is  that  of  Donaldson  v.  Thompson,  to  which  may  be 
added  those  of  Ashfonl  v.  Hand  and  Jo.sselyn  v.  Lacier.  If  thei'c  had  ever  been  any 
idea  that  a  promissory  note  of  this  nature  was  not  within  the  statute  of  Anne,  the 
objection  would  certainly  have  been  taken ;  although  I  rely  more  on  the  established 
modern  usage,  and  think  it  too  late  to  raise  this  objection  now.  If,  then,  this  is 
admitted  to  be  a  promissory  note,  suable  on  and  indorsable  under  the  statute,  the  next 
question  is  respecting  the  allowance  of  the  usual  days  of  grace  upon  it.  Now,  in  the 
case  of  Brown  v.  Uarradcn,  it  is  said,  that,  with  respect  to  the  allowance  of  days  of 
grace,  the  rule  is  exactly  the  same  in  the  ease  of  a  promis.sory  note  as  of  a  bill  of 
exchange;  namely,  that  they  are  always  to  be  allowed,  when  the  instrument  is  for 
the  payment  of  money  at  a  certain  time,  as  after  a  certain  number  of  days  or  after 
sight,  but  not  when  it  is  only  payable  on  demand.  That  rule  we  must  adopt  in 
this  case  ;  and  as  this  note  is  suable  on  and  indorsable  under  the  statute  of  Anne 
in  the  .same  maimer  as  bills  of  exchange  were  before, —  as  both  instruments  ai'c  thereby 
simply  put  upon  the  same  footing, — the  days  of  grace  for  both  must  be  the  same, 
and  consequently  ought  to  be  allowed  on  this  promissory  note. 

At.derson,  B.  I  am  of  the  .same  opinion.  Notes  of  this  nature  are  within  the 
literal  words  of  the  statute  of  Anne ;  and  when  we  are  called  upon  to  decide  whether 
they  are  virtually  within  it,  we  ought  to  look  to  the  invariable  practice  which  has 
existed  in  such  cases.     My  Brother  Parke  has  referi'ed  to  the  modern  practice  on  this 
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subjoct,  in  which  he  has  had  great  experience  ;  then  we  have  the  fact,  that  the  inter- 
mediate parlies  to  promissory  notes  in  this  form  have  sued  upon  them,  and  that  there 
is  a  numher  of  [382]  decided  eases  in  which  the  declarations  would  have  lieen  bad  if 
this  objection  had  |)revailed.  Again,  if  we  look  at  the  Stamp  Act,  we  shall  find  that 
the  legislature  itself  has  taken  a  similar  view  of  this  matter,  and  treated  instiuracnts  in 
tliis  form  as  negotiable,  by  iniijosing  a  stamp  duty  upon  them.  "We  thus  have  the 
opinion  of  those  persons  who  have  all  along  been  employed  in  drawing  declarations, 
and  the  opinion  of  the  legislature  itself;  and  in  addition  to  all  these,  we  have 
impliedly  the  concuri'ence  of  Mr.  Ikron  Bayley,  a  great  authority  in  questions  of  this 
nature,  who,  in  his  work  on  IJills  of  Exchange,  when  speaking  of  the  requisites  necessary 
to  constitute  a  good  bill,  mentions  every  other  objection  which  can  be  raised,  but  makes 
no  exception  of  such  as  are  made  payable  by  instalments  ;  which  would  certainly  have 
been  a  very  great  omission,  if  the  present  objection  be  well  founded.  The  same 
observation  may  be  made  as  to  other  text-books  which  treat  on  this  subject.  Taking, 
then,  all  these  matters  together,  they  seem  to  establish  that  communis  consensus,  which 
we  are  told  faeit  jus,  of  all  per-sons  to  adopt  the  liteial  constiuction  of  the  statute  of 
Aiuie,  and  which  ought  on  this  account  to  prevail  with  us  in  the  present  case.  If, 
then,  a  promissory  note  payable  by  instalments  be  within  that  statute  at  all,  it  must 
be  so  to  the  whole  extent  of  the  statute ;  so  that  not  only  may  the  original  parties  to 
the  note  sue  upon  it,  but  so  also  may  all  collateral  parties,  the  instrument  being  indors- 
able  like  any  bill  of  exchange,  and  subject  to  the  incidents  of  such  indorsement.  The 
only  question  in  the  present  case,  therefore,  being  that  relative  to  the  days  of  grace 
on  this  note,  on  which  we  think  the  decision  at  the  trial  was  correct,  the  present 
rule  must  be  discharged. 

KoLFE  B.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  case  which  has 
been  referi'ed  to,  of  Donahlson  [383J  v.  Thompson,  is  almost  a  direct  decision  on  this 
point,  for  that  was  an  action  by  the  indorser  of  a  promissory  note,  payable  by  instal- 
ments, against  the  maker,  to  which  the  defendant  pleaded  non  assumpsit ;  and  the 
question  raised  on  demurrer  was,  whether  the  declaration,  which  was  somewhat 
peculiar  in  its  form,  was  a  declaration  on  a  promissory  note,  within  the  meaning  of 
the  Keg.  Gen.  H.  4  Will.  4,  Assumpsit,  2,  which  renders  that  form  of  plea  inadmissible 
in  all  actions  on  bills  of  exchange  and  promissory  notes.  The  defendant  contended 
that  it  was ;  and  although  the  point  was  argued  by  very  learned  counsel,  who  made 
use  of  numerous  arguments  to  shew  that  the  instrument  there  declared  on  was  not  a  pro- 
missory note,  the}'  never  suggested  the  objection  raised  here,  that  it  was  not  a  promissory 
note  because  made  payable  by  instalments  ;  and  the  Court  held  that  it  did  amount  to 
a  promissory  note  within  the  meaning  of  the  rule.  It  is  impossible  to  give  effect  to 
the  argument  of  Mr.  Knowles  in  the  present  ca.se,  without  saying  that  the  decision  of 
the  Court  in  that  case  was  erroneous. 

Kule  discharged. 


Thk  Bank  of  Irel.and  v.  Archer  and  Daly.  Exch.  of  Pleas.  May  2,  1843. — 
A  pi'omise  to  accept  a  bill  not  yet  drawn  does  not  amount  to  an  acceptance  of  it ; 
although  the  bill  be  discounted  for  the  drawer  on  the  faith  of  such  promise. 

[S.  C.  12  L.  J.  Ex.  3.53  ;  7  Jur.  379.     Referred  to,  Torrance  v.  Ba7ik  of  British 
North  America,  1873,  L.  R.  5  P.  C.  252.] 

Assumpsit  on  a  foreign  bill  of  exchange.  The  declaration  stated,  that  heretofore, 
to  wit,  on  the  29th  day  of  September,  1842,  in  parts  beyond  the  seas,  to  wit,  at 
Watcrford,  in  the  kingdom  of  Ireland,  certain  persons  using  the  name,  style,  and  firm 
of  J.  &  C.  Scroder,  by  their  said  name,  style,  and  firm,  made  their  bill  of  exchange 
in  writing,  and  directed  the  same  to  the  defendants,  and  thereby  required  the 
defendants  to  pay  to  the  order  of  them  the  said  J.  &  C.  Scroder  the  sum  of  £852, 
[384]  lOs.  sterling,  three  months  after  the  date  thereof,  which  period  had  elapsed 
before  the  commencement  of  the  suit;  and  the  defendants  then  accepted  the  said  bill, 
and  the  said  J.  &  C.  Scroder  then  indorsed  the  same  to  the  plaintiffs ;  of  all  which  the 
defendants  then  had  notice,  and  then  promised  the  plaintiffs  to  pay  them  the  amount 
of  the  said  bill,  according  to  the  tenoi'  and  effect  thereof  and  of  their  said  acceptance 
thereof,  but  the  defendants  did  not  pay  the  same  when  due.     The  second  count  stated, 
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tbiit  thoictofoiu,  to  wit,  on  the  day  and  yeai'  last  aforesaid,  in  considui'alion  thai  tlie 
plaintitl's,  at  tiie  retiuest  of  tlie  defendants,  would  discount  a  curtain  other  bill  of 
exchange  before  them  drawn  Ijy  certain  persons  using  the  name,  style,  and  firm  of 
J.  I'c  C.  Scroder,  by  their  said  name,  style,  and  firm,  whereby  the  said  J.  it  C.  Scroder 
required  the  defendants  to  pay  to  their  order,  three  months  after  the  date  thereof,  the 
sum  of  £S52,  lOs.  sterling,  and  would  pay  to  the  said  J.  &  C.  Serodcr  the  amount  of 
the  said  last-mentioned  bill  of  exchange,  deducting  certain  reasonable  discount  in  that 
behalf,  in  and  by  certain  other  bills  of  exchange  indorsed  by  the  plaintifl's,  they  the 
defendants  promised  the  plaintifi's  to  accept  the  said  bill  of  exchange  in  this  count  first 
mentioned,  upon  the  same  being  presented  to  them  for  their  acceptance  thereof.  The 
count  then  averred,  that  the  plaintifi's  afterwards,  to  wit,  on  the  2nd  October,  1842, 
confiding  in  the  said  promise  of  tlie  defendants,  discounted  the  said  bill  of  exchange 
in  this  count  first  mentioned,  and  then  paid  to  the  said  J.  &  C.  Scroder,  in  certain 
other  bills  of  exchange  indorsed  by  the  said  plaintifi's,  the  amount  of  the  said  liill  in 
this  count  first  mentioned,  after  deducting  such  reasonable  discount  as  aforesaid,  being 
a  large  amount,  to  wit,  the  sum  of  £647,  2s.  ;  and  although  the  said  J.  &  C.  Scroder, 
to  wit,  then  indorsed  the  said  bill  of  exchange  in  this  count  first  mentioned  to  the 
plaintifi's,  and  the  plaintitrs  after-[385]- wards,  and  within  a  reasonaljle  time  in  that 
behalf,  to  wit,  on  the  10th  day  of  October  in  the  year  aforesaid,  presented  the  said  last- 
mentioned  bill  of  exchange  to  the  defendants  for  their  acceptance  thereof,  and  then 
requested  the  defendants  to  accept  the  same,  according  to  their  said  promise  in  that 
behalf,  yet  the  defendants  did  not  nor  would,  when  the  said  last-mentioned  bill  of 
exchange  was  so  presented  to  them  for  their  acceptance  as  aforesaid,  and  when  they 
were  so  as  aforesaid  requested  to  accept  the  same,  or  at  anj'  other  time,  accept  the 
said  last-mentioned  bill  of  exchange,  but  then  and  always  thereafter  wholly  neglected 
and  refused  so  to  do,  and  thereby  the  plaintifi's  have  wholly  lost  the  said  sum  of 
money  so  advanced  by  them  as  aforesaid,  and  the  said  bill  of  exchange  is  still  wholly 
unpaid  to  the  plaintifi's 

The  declaration  contained  also  counts  for  money  had  and  received,  money  paid, 
and  on  an  account  stated. 

The  defendants  pleaded  to  the  first  count,  that  they  did  not  accept  the  said  bill 
of  exchange  therein  mentioned ;  to  the  second  count,  first,  that  they  did  not  promise 
to  accept  the  said  bill ;  secondly,  a  traverse  of  the  consideration  alleged  ;  and  thirdly, 
that  the  plaintiffs  did  not  discount  the  said  bill  of  exchange ;  and  to  the  residue  of 
the  declaration,  non  assumpserunt.     Issues  thereon. 

At  the  trial,  before  Coltmau,  J.,  at  the  last  Assizes  at  Liverpool,  it  appeared  that 
the  action  was  brought  by  the  plaintifi's  to  recover  from  the  defendants,  who  were 
corn-merchants  and  commission  agents  at  Liverpool,  the  amount  of  the  bill  mentioned 
in  the  declaration,  under  the  following  circumstances.  On  the  Sth  of  July,  1842, 
Messrs.  J.  &  C  Scroder,  who  were  corn-merchants  at  Waterford,  and  correspondents 
of  the  defendants,  drew  a  bill  of  exchange  for  £8.50,  at  three  months'  date,  on  the 
defendants,  and  discounted  it,  before  acceptance,  at  the  Branch  Bank  of  Ireland  at 
Waterford.  'I'he  defendants  had  then  in  [386]  their  possession  at  Liverpool,  for  sale 
on  commission,  a  quantity  of  Indian  corn  belonging  to  Messrs.  Scroder ;  and  on  the 
bill  being  presented  to  them  at  Liverpool,  it  was  duly  accepted.  In  the  following 
September,  the  defendant  Daly,  being  at  Waterford,  had  an  interview  with  one  of  the 
Messrs.  Scroder,  who  told  him  they  should  find  some  difficulty  in  providing  for  the 
bill  on  its  falling  due,  (which  would  be  on  the  11th  of  October),  but  that  if  the 
defendants  would  renew  their  acceptance,  he  thought  he  could  get  it  discounted. 
Daly  declined  to  do  so  without  a  depo.sit  in  cash,  on  the  ground  of  the  bad  state  of 
the  markets,  and  the  loss  they  were  likely  to  sustain  by  the  Indian  corn.  To  this 
Scroder  agreed,  and  thereupon  Dalj',  being  requested  to  accept  another  bill  for  £8-52,  10s., 
said — "  Send  it  for  acceptance  as  usual,  remitting  proceeds  at  the  same  time,  and  I 
will  advise  my  partner  in  Liverpool  of  the  amount.''  Accordingly,  on  the  29th  of 
September,  Messrs.  Scroder  drew  on  the  defendants  the  bill  in  question,  for  £8.52,  10s., 
and  got  it  discounted,  before  acceptance,  at  the  same  bank.  The  manager  of  the  bank 
stated  that  he  was  induced  to  discount  the  bill  upon  the  representation  of  Messrs. 
Scroder  that  they  had  arranged  with  the  defendants  for  the  acceptance  of  it.  On  the 
same  29th  of  September,  the  following  letter  was  written  and  sent  by  Messrs.  Scroder 
to  the  defendants  ; — 
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"  Gentlemen,— Agreeably  to  our  arrangement  with  Mr.  Daly,  please  take  the 
inclosed  limk  of  Ireland  indorsements,  £847,  Os.  2d.,  being  as  near  as  we  could  go  to 
the  amount  of  yoin-  bill,  £850,  due  11th  of  next  mouth.  We  have  drawn  ou  you  at 
three  months  from  to-day,  £852,  10s.,  favour  of  the  Bank  of  Ireland,  which  please 
protect,  hoping  that  before  its  maturity  you  may  be  able  to  sell  our  stufl"  at  a  fair 
price.  "  "J.  &  C.  ScKODEK." 

[387]  In  answer  to  which  the  following  letter  was  received  by  the  Messrs.  Scroder, 
ou  the  1  st  of  October : — 

"  Gentlemen, — Your  favour,  inclosing  bills  amounting  to  £847,  Os.  2d.,  is  received 
and  passed  to  your  credit.  Your  draft  on  us  for  £852,  10s.  shall  be  duly  honoured. 
We  have  no  inquiry  at  present  for  Indian  corn. 

"P.  Pro.  Archer,  Daly,  &  Co., 
"  P.  J.  Forest." 

Forest,  however,  had  no  authority  to  accept,  and  never  had  accepted,  bills  of 
exchange  on  behalf  of  the  defendants  ;  and  they  refused  to  accept  the  bill  when 
presented  to  them,  Messrs.  Scroder  having  in  the  meantime  stopped  payment. 

Upon  these  facts,  it  was  objected  for  the  defendants,  and  the  learned  Judge  was 
of  opinion,  that  inasmuch  as  there  was  no  bill  in  existence  when  the  promise  to  accept 
it  was  made  by  the  defendant  Daly,  that  promise  did  not  amount  to  an  acceptance, 
or  render  the  defendants  liable,  although  the  plaintifl's  had  discounted  the  bill  ou  the 
faith  of  their  acceptance :  and  a  verdict  was  accordingly  taken  for  the  defendants  on 
the  first  issue,  leave  being  reserved  to  the  plaintiffs  to  move  to  enter  a  verdict  for 
them  for  £852,  10s.  if  the  Court  should  be  of  a  contrary  opinion. 

On  the  25th  April. 

Knowles  moved  accordingly.  The  question  which  arises  in  this  case  is,  whether 
a  parol  promise  to  accept  a  bill  of  exchange  afterwards  drawn,  on  the  faith  of  which 
promise  the  bill  is  discounted,  amounts  in  law  to  an  acceptance.  The  case  of  I'lUans 
v.  Van  Mierop  (3  Barr.  1 663)  is  in  effect  a  decision  that  it  does.  The  opinion  expressed 
by  Lord  Kenyon  in  Johnson  v.  CoUings  (1  East,  98)  is  undoubtedly  to  the  contrary  : 
but  in  that  case  it  did  not  in  fact  appear  that  any  third  person  was  induced  by  the 
promise  to  discount  the  bill.  In  Miln  [388]  v.  Frusl  (Holt,  N.  P.  C.  181  ;  4  Campb. 
393),  Gibbs,  C.  J.,  laid  it  down  that  a  conditional  acceptance  is  as  effectual  as  an 
absolute  one,  if  the  conditiou  be  complied  with.  This,  however,  was  an  absolute 
promise,  and  could  not  be  I'epudiated,  any  more  than  in  Pillans  v.  J'an  Mierop.  The 
rule  of  law  in  America  appears  to  be  more  comprehensive  than  would  seem  to  i-esult 
from  the  case  of  Johnson  v.  Collings.  Mr.  Justice  Story  says  (Story  on  Bills  of 
Exchange,  s.  249,  p.  274),  after  remarking  on  the  English  cases— "The  rule,  as 
formerly  held,  always  included  the  qualification,  that  the  paper  containing  the  promise 
should  describe  the  bill  to  be  drawn  in  terms  not  to  be  mistaken,  so  as  to  identify 
and  distinguish  it  from  all  others ;  that  the  bill  should  be  drawn  within  a  reasonable 
time  after  the  paper  was  written  ;  and  that  it  should  be  received,  by  the  person  taking 
it,  upon  the  faith  of  the  promised  acceptance.  .  .  .  Under  these  qualifications,  the 
rule  seems  to  be  fii'mly  established  in  America  upon  the  footing  of  the  old  authorities." 
All  the  requisites  represented  here  as  being  necessary  to  constitute  an  acceptance 
appear  to  concur  in  this  case.  [Parke,  B.  I  thought  this  point  had  been  settled  by 
Johnson  v.  CoUings.  Your  proposition  would  lead  to  an  extraordinary  state  of  things  : 
namely,  that  if  the  indorsee  paid  the  bill  away  with  notice  of  the  promise  to  accept, 
the  nidorsee  might  recover  against  the  acceptor,  but  if  not,  not ;  and  so  there  might 
be  several  indorsees  with  different  remedies.  We  will  take  a  short  time  to  look  into 
Mr.  Justice  Story's  work  :  as  far  as  the  English  authorities  are  concerned,  I  have 
always  understood  the  point  was  conclusively  settled  by  Johnson  v.  CoUings.  It  is  a 
question  of  the  law  merchant,  and  must  depend  on  the  authorities.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[389]  Parke,  B.  The  point  reserved  by  my  Brother  Coltman  in  this  case  was, 
whether  a  parol  promise  to  accept  a  foreign  bill  of  exchange  before  it  was  drawn, 
amounted  to  an  acceptance,  such  promise  having  been  communicated  to  the  indorsees, 
the  plauitifis,  and  the  bill  having  been  taken  by  them  on  the  faith  of  it.  The  learned 
Judge  thought  not;  and  we  agree  in  this  opinion,  and  think  there  should  be  no  rule. 
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The  case  of  I'iUans  v.  Van  Mivivp  ajipears  to  l)c  the  aulhurity  uu  which  the 
doctrine,  that  a  person  can  be  bound  by  a  promise  to  accept  a  fiituie  bill,  is  rested. 
It  is  not  quite  clear  from  the  report  of  that  ease,  on  what  ground  the  defendant  was 
held  liable  to  the  plaintiti's,  the  drawers  ;  whether  on  his  special  contract  with  them 
to  accept,  or  as  actual  acceptor.  Some  of  the  Judges  rest  his  liability  on  the  ground 
of  special  contract,  considering  that  the  doctrine  of  nudum  pactum  does  nut  apply 
to  written  or  to  mercantile  contracts ;  a  doctrine  which  is  now  entirely  exploded. 
Mr.  Justice  Yates,  as  well  as  Lord  Mansfield,  expresses  an  opinion  that  ho  was  liable, 
on  the  authoi'itj'  of  the  cases  which  laid  it  down  that  an  acceptance  need  not  be  on 
the  bill  itself;  not  adverting  to  the  distinction  between  existing  and  non-existing 
bills.  In  Beawes'  Lex  Mereatoria,  p.  466,  pi.  112,  a  promise  to  accept  is  apparently 
put  on  the  ground  of  a  contract,  for  a  breach  of  which  an  action  lies,  and  not  as  being 
an  actual  acceptance.  In  J'lersan  v.  Dunlnp  (Cowp.  571),  the  supposed  rule,  that  a 
promise  to  honour  was  equivalent  to  an  acceptance,  was  qualified  by  Lord  Mansfield  ; 
and  he  said  that  it  was  not,  unless  accompanied  with  circumstances  which  might 
induce  a  third  person  to  take  the  bill  by  indorsement ;  if  there  were  such  cii-cum- 
stances,  it  might  amount  to  an  acceptance,  though  the  answer  were  contained  in  a 
letter  to  the  diawer.  His  Lordship  was  then  speaking  of  a  promise  to  honour  [390] 
an  existing  bill ;  a  doctrine  which  is  not  now  disputed,  the  case  of  IFijnne  v.  Bailees 
(5  East,  514)  having  established  that  a  promise  to  the  drawer,  after  a  bill  is  drawn, 
operates  as  an  acceptance  in  favour  of  an  indorsee,  such  promise  ha\ing  not  only  been 
communicated  to  him,  but  made  long  after  the  indorsement.  In  this  state  of  the 
authorities,  it  was  not  surprising  that  the  case  of  Johnson  v.  Collings  decided  that  a 
promise  to  accept  a  non-existing  bill  was  no  acceptance.  Mr.  Justice  Le  Blanc  alludes 
to  the  qualification  by  Lord  Mansfield  of  the  previous  doctrine,  and  supposes  it  to  be 
meant  to  apply  to  non-existing  bills  only  ;  which  is  inaccurate  :  and  Lord  Kenyon 
expresses  what  may  be  termed  a  strong  opinion,  that  such  a  promise  would  not 
amount  to  au  acceptance,  even  with  the  qualification  that  the  bill  is  taken  on  the 
faith  of  it. 

This  opinion,  we  believe,  has  been  generally  acquiesced  in,  and  the  doctrine  is 
reasonable,  simple,  and  convenient.  For  reason  points  out  that,  in  order  to  constitute 
an  acceptance,  there  ought  to  be  a  bill  in  existence  which  could  be  accepted  ;  and  to 
hold  that  the  same  act  would  be  an  acceptance  or  not,  according  to  the  subsequent 
contingency  of  the  holder  of  the  bill  having  notice  of  it,  would  introduce  a  strange 
anomaly  and  confusion  into  the  relation  of  the  parties  to  the  bill,  the  drawee  being 
an  acceptor  as  to  some  and  not  as  to  other  indorsees.  No  subsequent  case  appears  to 
have  cast  any  doubt  upon  the  propriety  of  Lord  Kenyon's  dictum.  That  of  Lord 
Chief  Justice  Gibbs,  in  the  case  of  Miln  v.  Pred,  which  was  quoted  in  support  of  this 
application,  amounts,  according  to  the  report  in  4  Gampb.  393,  merely  to  this,  that 
the  authority  of  Johnson  v.  Collings  was  dii'ectly  in  point,  there  being  no  evidence  of 
any  communication  to  the  plaintiff  of  the  promise  to  accept.  The  report  in  Holt's 
Nisi  Prius  Cases  is  evidently  inaccurate. 

[391]  It  is  said,  however,  that  in  America  the  rule  is  otherwise ;  and  if  it  had 
appeared  from  the  decisions  in  other  countries,  that  this  was  a  part  of  the  law  merchant, 
we  should  have  given  due  weight  to  them.  In  different  countries,  however,  a  difi'erent 
rule  seems  to  prevail;  and  even  in  America,  it  appears,  from  Mr.  Justice  Story's  book 
on  Bills  of  Exchange,  s.  249,  p.  275,  that  in  order  to  constitute  an  acceptance,  the 
promise  is  required  to  be  in  writing,  describing  the  bill  to  be  drawn  in  terms  not 
to  be  mistaken,  so  as  to  identify  it,  and  distinguish  it  from  all  others,  and  that  the 
bill  should  be  drawn  in  a  reasonable  time  afterwards ;  circumstances  which  do  not 
occur  in  this  case. 

We  are  of  opinion  that  the  question  raised  in  this  case  does  not  admit  of  such  a 
degree  of  doubt  as  to  require  further  discussion  ;  and  therefore  refuse  the  rule. 

Rule  refused. 


BlRLEY  AND  OTHERS  T.  TlIE  INHABITANTS  OF  THE  HUNDRED  OF   SaLFORD.      Exch.  of 

Pleas.  May  4,  1843.— The  7  &  8  G.  4,  c.  31,  s.  2,  renders  the  hundred  in  which 
the  offence  of  felonious  demolition  by  a  riotous  mob  is  committed,  liable  to  make 
compensation  to  the  injured  party.  Piy  s.  7,  the  required  sum  or  sums  of  money 
are  to  be  raised  upon  the  hundred  against  which  such  action  sliall  have  been 
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brought,  over  and  above  tlie  general  rate  to  be  paid  by  such  hundred  in  common 
witli  the  rest  of  the  county.  S.  12  pi'ovides  for  cases  where  the  offence  is  com- 
mitted in  a  phicc  which  does  not  contril)utc  to  the  county  rate  at  all,  or  conti'il)Utes 
thereto,  but  not  as  being  part  of  any  hundred.  By  the  -5  &  6  Will.  4,  e.  76, 
s.  112,  boroughs  to  which  courts  of  sessions  of  the  peace  are  given,  are  not  to  con- 
tribute at  all  to  the  county  rate,  except  as  thereinafter  provided.  By  s.  113, 
boroughs  are  to  [jaj'  the  expenses  of  prosecutions  at  the  assizes  for  offences  within 
the  borough  ;  and  by  s.  117,  they  are  also  to  pay  a  proportion  of  other  county 
expenses. — In  an  action  against  the  hundred  of  Salford,  to  recover  compensation 
for  injury  done  by  a  riotous  mob  to  premises  within  the  boi'ough  of  Manchester, 
which  formed  part  of  the  hundred  of  Salford  : — Held,  that  the  action  was  properly 
brought  against  the  hundred,  and  that  the  borough  was  liable  as  part  of  the 
hundred,  although  it  came  within  the  provisions  of  the  5  &  6  Will.  4,  c.  76, 
s.  112. 

[S.  C.  12  L.  J.  Ex.  361.] 

This  was  an  action  on  the  case,  brought  by  the  plaintiffs,  cotton  spinners  at 
Manchester,  to  recover  compensa-[392]-tion  for  a  felonious  demolition  of  their  premises 
by  a  riotous  mob,  under  the  stat.  7  &  8  Geo.  4,  c.  31,  s.  2. 

The  defendants  pleaded,  first,  that  the  premises  of  the  plaintiffs  were  not  situate 
in  the  hundred  of  Salford :  secondly,  that  the  persons  in  the  declaration  mentioned 
did  not  unlawfully  and  feloniously  begin  to  demolish  &c.,  modo  et  forma :  thirdly, 
that  bcfoi'e  and  at  the  time  of  the  committing  of  the  offence  in  the  declaration  men- 
tioned, the  borough  of  Manchester  was  and  is  a  borough,  town,  and  place  comprised 
within  the  boundaries  of  the  townships  of  Manchester,  Charlton-upon-Medlock,  Hulme, 
Ardwick,  Beswick,  and  Cheetham,  in  the  county  of  Lancaster,  the  inhabitants  whereof 
had  been  and  were,  before  the  committing  of  the  said  offence  &c.,  and  after  the  passing 
of  the  5  &  6  Will.  4,  c.  76,  in  due  form  of  law  erected  and  constituted  by  her  Majesty, 
by  the  advice  of  her  Privy  Council,  by  ii  certain  charter  of  incorporation  and  letters 
jjatent  under  the  Great  Seal  &c.,  bearing  date  the  23rd  day  of  October,  1838,  into  a 
body  politic  or  coiporate,  by  the  name  of  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Manchester,  in  the  county  of  Lancaster ;  and  then,  to  wit,  on  &c.  accepted 
the  said   charter  of   incorporation  :  the  inhabitant   householders  of   the  said    town, 
borough,  and  district  having  in  due  form  of  law,  according  to  the  provisions  of  the 
said  act  of  Parliament,  and  after  the  passing  thereof,  to  wit,  on  the  21st  day  of  March, 
1838,  petitioned  her  Majesty  to  grant  such  charter  of  incorporation  as  aforesaid,  and 
the  said  charter  of  incorporation  having  been  so  granted  as  aforesaid,  in  compliance 
with  such  petition,  and  due  notice  of  such  petition,  and  of  the  time  when  it  pleased 
her  Majesty  to  order  the  same  to  be  taken  into  consideration  by  her  Majesty's  Privy 
Council,  having  been  published  in  the  Loiulon  Gazette  one  month  and  upwards  before 
such  petition  was  so  considered,  to  wit,  on  the  day  and  year  last  aforesaid ;  and  after- 
wards, and  [393]  before  the  committing  of  the  said  offence  in  the  declaration  men- 
tioned, to  wit,  on  the  1st  day  of  April,  1839,  her  said  Majesty,  in  compliance  with  a 
certain  petition  of  the  council  of  the  said  borough,  theretofore,  to  wit,  on  the  1st  day 
of  March,  1839,  in  that  behalf  presented  to  her  Majesty,  and  by  and  with  the  advice 
of  her  said  Privy  Council,  did,  by  her  Majesty's  letters  patent  under  the  Great  Seal, 
i\;c.,  bearing  date  the  day  and  year  last  afoi-esaid,  in  due  form  of  law,  grant  unto  the 
said  Ijorough  that  a  separate  court  of  quarter  sessions  of  the  peace  should  be  theuce- 
foi'ward    holden   in  and  for  the  same  borough,  according  to  the  provisions   of    the 
5  it    6   Will.  4,  c.  76  ;  the  said  last-mentioned  petitioned    setting  forth  therein  all 
things  by  the  said  last-mentioned  act  of  Parliament  in  that  behalf  required  to  be 
therein  .set  forth,  and  in  all  things  conforming  to  the  provisions  of  the  said  last- 
mentioned  ;ict.     And  the  defendants  further  say,  that  afterwards,  and  within  ten  days 
after  such  grant  of  a  separate  court  of  quarter  sessions  of  the  peace  to  the  said  borough 
of   Manchester,  and  long  before  the  committing  of  the  offence   in    the   declaration 
mentioned,  to  wit,  on  the  5th  day  of  April,  1839,  the  council  of  the  said  borough  of 
Manchester  sent  a  copy  of  the  said  grant,  sealed  with  the  seal  of  the  said  borough,  to 
the  clerk  of  the  peace  of  the  county  of  Lancaster,  in  which  the  said  borough  was  and 
is ;  and  the  said  borough  of  Manchester  thereupon  became,  and  thence  hitherto  has 
been  and  is,  wholly  free  and  discharged  from  contributing  to  the  county  rate  for  the 
said  county,  and  from  the  time  of  the  said  last-mentioned  grant,  and  long  before  the 
committmg  of  the  oHenoe  in  the  declai'ation  mentioned,  the  justices  of  the  peace  of 
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the  said  cuuiity  of  Lancaster  have  wholly  ceased  and  discontinued  to  assess  the  said 
boioiigh,  and  have  not  since  the  time  of  such  grant  hitherto  assessed  any  messuages, 
lands,  tenements,  or  hereditaments  within  the  said  borough  to  any  county  rate  ;  and 
the  said  borough,  and  evciy  part  thereof,  has  in  fact  been,  from  the  time  of  [394]  the 
said  grant,  and  from  long  before  the  committing  of  the  said  olVence  in  the  declaration 
mentioned,  wholly  free  and  discliai'ged  from  contributing  to  aTiy  county  rate  otherwise 
than  is  in  the  said  last-mentioned  act  provided,  that  is  to  say,  out  of  the  boi'ough  fund 
of  the  said  Iwrough,  by  orders  of  council  of  the  said  borough,  made  b}'  them  foi'  pay- 
ment of  the  orders  of  the  treasurer  of  the  said  county  of  Lancaster,  from  time  to  time 
made  upon  the  said  council,  for  such  proportion  of  certain  money  expended  out  of  the 
county  rate  as  is  by  the  said  lastmentioneil  act  in  that  behalf  provided  and  required 
in  the  case  of  boroughs  having  a  separate  court  of  quarter  sessions  of  the  peace  ;  and 
the  said  boiough  of  Manchester  was,  before  and  at  the  time  of  committing  the  said 
oft'ence  in  the  declaration  mentioned,  and  still  is,  a  town  and  place  which  did  and  doth 
contriljute  to  the  payment  of  the  county  rate  of  the  said  county  of  Lancaster,  to  wit, 
in  the  manner  aforesaid,  and  not  otherwise,  but  which  then  did  not  and  doth  not 
contribute  to  the  payment  of  any  county  rate  as  being  part  of  any  hundred  or  other 
like  liistrict.  And  the  defendants  further  say,  that  the  said  buildings,  mills,  and 
houses  of  the  plaintifi's  in  the  declaration  mentioned,  and  the  roofs,  doors,  gates,  and 
windows,  window-frames  and  window-shutters,  fixtures,  machinery,  and  goods  in  the 
declaration  mentioned,  were,  before  and  at  the  time  of  committing  the  said  offence,  and 
still  are,  in  the  said  borough  of  Manchester,  and  the  said  offence  in  the  declaration 
mentioned  was  committed  in  the  said  borough  of  Manchester,  the  same  then  being  a 
town  and  place  not  contributing  at  all  to  the  payment  of  any  county  rate,  and  not 
elsewhere  ;  whereby,  and  by  force  of  the  statute  in  such  case  made  and  provided,  the 
inhabitants  of  the  borough  of  Manchester,  and  not  the  said  defendants,  became  and 
were  liable  to  yield  to  the  plaintiffs  compensation  for  the  said  damages  by  them  sus- 
tained by  reason  of  the  commission  of  the  said  offence  in  the  declaration  in  that  behalf 
mentioned.     Verification. 

[395]  Replication,  that  the  said  borough  of  Manchester,  at  the  time  of  committing 
of  the  said  offence,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  liable  to 
contribute,  and  then  did  and  still  in  fact  doth  contribute,  to  the  county  rate  of  the 
said  county  of  Lancaster,  as  being  part  of  the  hundred  of  Salford,  within  the  same 
county  ;  without  this,  that  the  said  borough  of  Manchester  was  or  is  a  town  or  place 
which  did  not  or  doth  not  contribute  to  the  payment  of  any  county  rate,  as  being 
part  of  any  hundred  or  other  like  district,  modo  et  forma. 

At  the  trial,  before  Coltman,  J.,  at  the  Liverpool  Spring  Assizes,  the  jury  found 
for  the  plaintilis  on  the  first  and  second  issues.  Upon  the  third  issue,  it  was  con- 
tended on  behalf  of  the  defendants,  that  inasmuch  as  the  premises  were  situated  in 
Manchester,  that  borough,  and  not  the  hundred,  was  liable  under  the  statutes  7  &  ti 
Geo.  4,  c.  31,  and  .5  &  (i  Will.  4,  c.  76.  For  the  plaintiffs  it  was  insisted,  that  there 
was  nothing  in  those  acts  to  exempt  the  borough  from  contributing  to  the  county 
rate  for  other  purposes  than  those  of  prosecutions.  The  learned  Judge  was  of 
opinion,  that  the  effect  of  the  latter  act  of  Parliament  was  to  release  the  borough 
from  contribution  to  the  county  rate,  and  directed  a  verdict  for  the  defendants  on 
the  third  issue,  reserving  leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for 
them,  (a) 

(a)  The  following  are  the  enactments  applicable  to  this  ease  : — 
7  &  8  Geo.  4,  c.  31,  s.  2,  provides,  that  in  certain  cases  the  inhabitants  of  the 
hundred,  &c.  shall  be  liable  to  yield  full  compensation  for  damage  feloniously  committed 
by  any  persons  riotously  and  tumultuously  assembled  together. 

Sect.  7,  for  the  pui'pose  of  indemnifying  the  high  constable  and  county  treasurer, 
enacts,  "that  the  justices  of  the  peace  at  the  next  general  or  quarter  sessions  of  the 
peace  to  be  holden  for  any  such  riding,  county,  or  division,  or  any  adjournment  thereof, 
shall  direct  such  sum  or  sums  of  money  as  shall  have  been  paid  or  ordered  to  be  paid 
by  the  treasui'er,  by  virtue  of  any  such  warrant  or  ordei'  as  hereinbefore  mentioned, 
to  be  raised  on  the  hundred,  or  other  like  district,  against  the  inhabitants  of  which 
any  such  action  shall  have  been  brought,  over  and  above  the  general  rate  to  be  paid 
by  such  hundred  or  district,  in  common  with  the  rest  of  the  county,  riding,  or  division 
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[396]  Kiiowles,  on  u  former  day  in  this  tuim,  obtained  a  rale  nisi  accordingly, 
against  wliieli 

[397]  Wortley  now  shewed  cause.  The  ruling  of  the  learned  Judge  was  correct. 
The  7th  .section  of  the  7  &  8  Geo.  4,  [398]  c.  31,  provides  for  payment  of  damages  by 
the  hundred,  and  the  money  is  to  be  raised  on  the  hundred,  over  and  above  the 
general  rate  to  be  paid  by  such  hundred,  in  common  with  the  rest  of  the  county, 
under  the  acts  relating  to  the  comity  rates,  and  is  to  be  raised  in  the  manner  directed 
liy  those  acts.  The  money  is  therefore  to  be  raised  on  the  hundred,  by  a  rate  on  the 
hundred,  similar  in  all  respects  to  a  county  rate,  and  over  and  above  the  general  rate 
to  be  paid  by  the  handled  in  common  with  the  county.  Then  section  12  provides 
for  the  case  of  a  place  which  either  does  not  contribute  at  all  to  the  payment  of  any 
county  rate,  or  which  does  contribute  thereto,  but  not  as  being  part  of  any  hundred. 
By  section  14,  when  a  place  contributes  to  the  county  rate,  but  not  as  part  of  the 
hundred,  the  sum  is  to  be  paid  by  the  treasurer  of  the  county,  and  is  to  be  raised  ou 
such  place  over  and  abo\e  the  general  rate  to  be  paid  in  common  with  the  rest  of  the 
county.  By  section  15,  [399]  in  places  which  do  not  contribute  to  the  payment  of 
the  general  county  rate,  the  money  is  to  be  paid  out  of  the  rate  or  fund  of  the  place, 
and  by  the  treasurer  of  that  place,  instead  of  the  county  treasurer.     Then  the  effect 

under  the  acts  relating  to  the  county  rates,  and  such  sum  or  sums  shall  be  raised  in  the 
manner  directed  by  those  acts,  and  shall  be  forthwith  paid  over  to  the  treasurer." 

Sect.  12,  enacts,  "that  where  any  of  the  offences  in  this  act  mentioned  shall  be 
committed  in  a  county  of  a  city  or  town,  or  in  any  such  liberty,  franchise,  city,  town, 
or  place,  the  inhabitants  thereof  shall  be  liable  to  yield  compensation  in  the  same 
manner,  and  under  the  same  conditions  and  restrictions  in  all  respects  as  the  inhabit- 
aut.s  of  the  hundred ;  and  everything  in  this  act  in  anywise  relating  to  a  hundred, 
or  to  the  inhabitants  thereof,  shall  equally  apply  to  every  county  of  a  city  or  town, 
and  to  every  such  liberty,  franchise,  city,  town,  and  place,  and  to  the  inhabitants 
thereof ;  and  where  the  justices  of  the  peace  of  the  county,  riding,  or  division  are 
excluded  from  holding  jurisdiction  in  any  such  liberty,  franchise,  city,  town  or  place, 
in  every  such  case  all  the  powers,  authorities,  and  duties  by  this  act  given  to  or 
imposed  ou  such  justices,  shall  be  exercised  and  performed  by  the  justices  of  the  peace 
of  the  liberty,  franchise,  city,  town,  or  place  in  which  the  offence  shall  be  committed  ; 
and  where  the  offence  shall  be  committed  in  a  county  of  a  city  or  town,  all  the  like 
powers,  authorities,  and  duties  shall  be  exercised  and  performed  by  the  justices  of  the 
pciice  of  such  county  of  a  city  or  town  ;  and  in  every  action  to  be  brought  or  summary 
claim  to  be  preferred  under  this  act  against  the  inhabitants  of  a  county  of  a  city  or 
town,  or  of  any  such  liberty,  franchise,  city,  town,  or  place,  the  process  for  appearance 
in  the  action,  and  the  notice  required  in  the  case  of  the  claim,  shall  be  served  upon 
some  one  peace  officer  of  such  county,  liberty,  franchise,  city,  town,  or  place ;  and  all 
matters  which  by  this  act  the  high  constable  of  a  hundred  is  authorized  or  required  to 
do  in  either  of  such  cases  shall  be  done  by  the  peace  officer  so  served,  who  shall  have 
the  same  powers,  rights,  and  remedies,  as  such  high  constable  has  by  virtue  of  this 
act,  and  shall  be  subject  to  the  same  liabilities ;  and  shall,  notwithstanding  the  expira- 
tion of  his  office,  continue  to  act  for  all  the  purposes  of  this  act,  until  the  termination 
of  all  proceedings  in  and  consequent  upon  such  action  or  claim  ;  but  if  he  shall  die 
before  such  termination,  his  successor  shall  act  in  his  stead." 

Sect.  15  enacts,  "that  all  sums,  payable  either  by  virtue  of  any  warrant  of  the 
sheriff  or  other  officer,  or  of  any  order  or  orders  arising  oat  of  any  action  or  summary 
clami  agauist  the  inhabitants  of  any  county  of  a  city  or  town,  or  of  any  such  liberty, 
franchise,  city,  town,  or  place,  .shall  be  paid  out  of  the  rate  (if  any)  in  the  nature  of  a 
county  rate,  or  out  of  any  fund  applicable  to  similar  purposes,  where  there  is  such  a 
rate  or  fund  therein,  by  the  treasurer  or  other  officer  having  the  collection  or  disburse- 
ment of  such  rate  or  fund;  and  where  there  is  no  such  rate  or  fund  in  such  county, 
liberty,  franchise,  city,  town,  or  place,  the  same  shall  be  paid  out  of  the  rate  or  fui'id 
for  the  relief  of  the  poor  of  the  particular  parish,  township,  district,  or  precinct  therein, 
where  the  offence  was  committed,  by  the  overseers,  or  other  officers  having  the 
collection  or  disbursement  of  such  last-mentioned  rate  or  fund  ;  and  in  every  such  case 
the  warrant  and  orders  shall  be  directed  and  delivered  to  such  treasurer,  overseers, 
or  other  officers  respectively,  instead  of  the  treasurer  of  the  county,  riding,  or  division, 
as  the  case  may  require." 
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of  the  Municipal  Corporation  Act  (5  &  6  Will.  4,  c.  76),  is  that,  l)y  section  112,  the 
boroughs  to  which  sessions  of  the  peace  are  given,  do  not  contribute  at  all  to  the 
count)'  rate  ;  and  though  they  formerly  belonged  to  the  hundred,  still  they  cease  to 
pay  the  county  rate.  It  is  said,  however,  that  they  are  li.-iblc  to  contribute  to  the 
county  rate  under  sections  113,  114,  and  1 17.  lUit  the  true  construction  of  the  whole 
act  appears  to  be,  that  they  are  free  and  discharged  from  paying  any  county  rate, 
and  therefore  they  cannot  be  assessed  under  the  7  &  8  Geo.  4,  c.  31,  over  and  above 
the  general  rate  to  be  paid  in  common  with  the  rest  of  the  county.  The  contribution 
to  the  county  rate  under  sections  113,  114,  and  117,  is  not  to  be  made  in  common 
with  the  rest  of  the  county,  but  under  special  provisions,  and  out  of  the  borough  fund 
or  borough  rate :  and  if  the  inhaliitants  of  the  borough  contribute  at  all,  it  is  only 
under  the  special  provisions  of  those  sections,  and  not  as  part  of  a  hundred.  In  either 
case  they  are  within  the  provisions  of  section  12  of  the  7  &  8  Geo.  4,  c.  31  ;  and  if 
so,  these  proceedings  should  have  been  against  the  inhabitants  of  the  borough  under 
that  section. 

Knowles,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Parke,  B.  It  is  clear  that  the  borough  of  Manchester  does  contribute  to  the 
county  rate.  Then  the  only  question  is,  whether  it  contributes  as  part  of  the 
hundred  ;  and  I  am  of  opinion  that  it  still  continues  liable  to  pay  this  rate  as  pai-t 
of  the  hundred. 

Aldekson,  B.  I  am  of  the  same  opinion.  It  is  not  [400]  contended  that  the 
borough  contributes  to  all  the  county  rates:  the  114th  section  of  the  Municipal 
Corporation  Act  throws  the  whole  expense  of  prosecutions,  &c.  on  the  borough  ;  but 
under  section  117,  the  inhabitants  are  to  contribute  as  they  used  to  do,  and  the 
treasurer  of  the  county  is  to  make  the  calculation  in  the  same  way  as  formerly. 
Their  liability  as  part  of  the  hundred  is  left  as  it  was. 

RoLFE,  15.  This  may  be  called  a  hundred  rate,  and  as  the  inhabitants  of  the 
borough  still  contribute  to  the  county  rate,  they  are  liable  to  the  hundred  rate  as 
they  were  before. 

Eule  absolute. 

The  5  &  6  Will.  4,  e.  76,  s.  112,  enacts,  "that  within  ten  days  after  the  grant  of 
a  separate  court  of  quarter  .sessions  of  the  peace  to  any  borough,  the  council  of  such 
borough  shall  send  a  copy  of  such  grant,  sealed  with  the  seal  of  the  borough,  to  the 
clerk  of  the  peace  of  the  county  in  which  such  borough  or  any  part  thereof  is  situated  ; 
and  .after  the  grant  of  such  court  to  any  borough,  it  shall  not  be  lawful  for  the  justices 
of  the  peace  of  any  county  wherein  such  borough  or  part  of  such  borough  is  situate, 
to  assess  any  messuages,  lands,  tenements,  or  hereditaments  within  such  borough,  to 
any  county  rate  thereafter  to  be  made,  but  every  part  of  every  such  borough  shall 
thenceforward  be  wholly  free  and  discharged  from  contributing  otherwise  than  is 
hereafter  provided  to  any  rate  or  assessment  of  any  kind,  of  and  for  the  county  in 
which  any  part  of  such  borough  is  situated." 

Sect.  113  enacts,  "that  all  sums  directed  to  be  paid  by  virtue  of  the  last-recited 
act,  in  respect  of  felonies  and  such  misdemeanors  as  aforesaid,  committed  or  supposed 
to  have  been  committed  in  any  borough  in  which  a  separate  court  of  quarter  sessions 
of  the  peace  shall  be  holden,  shall  be  paid  out  of  the  borough  fund  of  such  borough, 
anything  in  the  said  act  contained  notwithstanding ;  and  the  order  of  court  shall  in 
every  such  case  be  directed  to  the  treasurer  of  such  borough,  instead  of  the  treasurer 
of  the  county." 

Sect.  117  enacts,  "that  the  treasurer  of  every  county  in  England  and  Wales  shall 
keep  an  account  of  all  sums  of  money  received  in  aid  or  on  account  of  the  county  rate, 
and  of  the  sum  of  money  expended  out  of  the  county  rate  for  other  piu'poses  than  the 
costs  arising  out  of  the  prosecution,  maintenance,  and  punishment,  conveyance,  and 
transport  of  offenders  committed  for  trial  in  such  county,  and  in  the  case  of  lioroughs 
having  a  separate  court  of  quarter  sessions  of  the  peace  other  than  out  of  coroners' 
inquests,  and  shall,  not  more  than  twice  in  every  year,  send  a  copy  of  the  said  account 
to  the  council  of  every  borough  situate  within  such  county  in  which  a  separate  court 
of  quarter  sessions  of  the  peace  shall  be  holden,  and  which  before  the  passing  of  the 
said  act,  2  &  3  Will.  4,  c.  64,  intituled,  '  An  act  to  settle  and  describe  the  divisions  of 
counties  and  the  limits  of  cities  and  boroughs  in  England  and  Wales,  so  far  as  respects 
the  election  of  members  to  serve  in  Parliament,'  was  chargeable  with  or  liable  to 
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Nekdiiam  i:  Law,  PuMiu  Otticer,  &c.  Kxch.  of  Pleas.  May  2,  1843.— 'Ihe  Court 
refused  to  allow  a  (lefeiidaiit,  who  was  sued  as  the  public  officer  of  a  banking 
company,  to  plcai],  in  :idditioii  to  pleas  of  fraud,  &c.,  a  plea  that  he  was  not  the 
public  otticer  at  the  commencement  of  the  suit. 

[S.  C.  2  Dowl.  (N.  S.)  1027  ;  12  L.  J.  Ex.  316 ;  7  Jur.  404.] 

This  was  an  action  against  the  defendant,  who  was  alleged  in  the  declaration  to  be 
sued  under  the  stat.  7  Geo.  4,  c.  46,  s.  9,  as  the  nominal  defendant  on  behalf  of  the 
Imperial  Banking  Company.  The  defendant  had  pleaded  a  plea  denying  that  the 
company  were  carrying  on  business  at  the  commencement  of  the  suit,  and  also  several 
picas  of  fraud  :  and  now 

Peacock  moved  for  leave  to  add  another  plea,  denying  that  the  defendant  was  the 
puljlic  registered  officer  of  the  company  at  the  commencement  of  the  action  ;  and 
urged  that,  inasmuch  as  he  could  not  be  sued  on  belialf  of  the  company  unless  that 
were  the  case,  the  plea  would  be  in  effect  a  denial  of  the  allegation  in  the  deelaiation, 
that  he  was  so  sueil.  If  he  were  not  the  proper  officer  to  defend  the  action,  a  judg- 
ment against  the  company  would  be  futile.  [Parke,  B.  You  say  the  defendant 
was  not  the  [401]  pulilic  officer  at  the  commencement  of  the  suit ;  tell  the  plaintiff 
who  was,  anil  he  will  amend  the  declaration,  if  it  be  wrong]  The  defence  really  is, 
that  the  company  had  ceased  to  carry  on  business,  and  therefore  there  was  no  public 
officer. 

Parkk,  B.  If  it  be  so,  they  must  perform  the  contracts  they  made  while  they 
were  carrying  on  business.  The  company  are  the  true  defendants  here,  and  as  there 
are  pleas  which  go  to  the  merits,  we  ought  not  to  allow  them  to  turn  the  plaintiff 
i-ound  upon  a  matter  that  is  quite  immaterial.  If  the  defendant  chooses  to  make  this 
his  sole  defence,  and  strike  out  the  other  pleas,  he  may  do  so,  but  otherwise  he  must 
abandon  the  plea. 

Iiule  refused. 

Taylor  v.  Ashton  and  Others.  Exch.  of  Pleas.  May  4,  1843.— If  a  party  makes 
an  untrue  representation  to  another  for  a  fraudulent  purpose,  with  the  intent 
to  induce  the  latter  to  do  an  act  which  he  afterwards  does  to  his  prejudice,  an 
action  on  the  case  for  deceit  lies,  and  it  is  not  necessary  to  shew  also  that  the 
defendant  knew  the  representation  to  be  untrue. 

[S.  C.  12  L.  J.  Ex.  363 ;  7  Jur.  978.  Considered,  Eastwood  v.  Bain,  1858,  3  H.  &  N. 
738  ;  Ben-y  v.  Peek,  1889, 14  A.  C.  366.  Adopted,  JolUffe  v.  Baker,  1883,  1 1  Q.  B.  D. 
271;  Byaii  v.  Oceanic  Sfaam  Navigation  Company,  Limited,  [1914]  3  K.  B.  759. 
Referred  to,  Uiggins  v.  Samuels,  1862,  2  J.  &  H.  460.] 

Case.  The  first  count  of  the  declaration  stated,  that  before  and  at  the  time  of  the 
making  of  the  report  thereinafter  mentioned,  and  at  each  and  every  of  the  times 
therein  respectively  mentioned,  a  certain  number  of  persons  were  carrying  on  the 
business  of  bankers  in  copartnership,  under  the  name  of  the  CommerciarBank  of 
England  ;  and  that,  before  and  at  the  said  time  of  the  making  of  the  said  report,  and 

contribute  in  whole  or  in  part  to  the  county  rate  of  such  county,  and  shall  make  an 
order  on  the  council  of  every  such  borough  for  the  payment  of  such  proportion  of 
such  sum  as  would  have  been  chargeable,  after  deducting  all  sums  of  money  received 
in  aid  of  the  county  rate  as  aforesaid,  if  this  act  had  not  passed,  upon  such  borough 
as  the  same  shall  be  bounded  according  to  the  provisions  of  this  act ;  and  the  council 
of  such  borough  shall  forthwith  order  the  same,  with  all  reasonable  charges  of  making 
and  sending  the  said  account,  to  be  paid  to  the  treasurer  of  such  county  out  of  the 
borough  fund  ;  provided,  that  in  case  any  difference  shall  arise  concerning  the  last- 
mentioned  account,  it  shall  be  decided  by  the  arljitration  of  a  barrister,  to  be  named 
as  IS  provided  in  the  case  of  differences  with  respect  to  the  payment  of  monies  under 
contracts  made  by  authority  of  the  said  act,  5  Geo.  4,  c.  85,  intituled,  '  An  act  for 
amending  an  act  of  the  last  session  of  Parliament  relating  to  the  building,  repairing, 
and  enlarging  of  certain  gaols  and  houses  of  correction,  and  for  procuring  information 
as  to  the  state  of  all  other  gaols  and  houses  of  correction  in  England  and  Wales.'  " 
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at  each  and  every  of  the  times  in  that  count  mentioned  i-espeetively,  the  capital  of  the 
said  company  or  copaitiiership  was  divided  into  shares,  divers  of  which  shares  were, 
at  the  said  time  of  making  the  said  report,  appropriated  to  flivers  of  the  said  persons 
so  carrying  on  business  as  aforesaid,  and  called  "  appropriated  shares : "  that  before 
and  at  the  time  of  the  making  of  the  said  report,  &c.  certain  officers  of  the  said  [402] 
company,  being  directors  thereof,  and  called  Manchester  directors,  had  the  ])rincipal 
control,  direction,  and  superintendence  of  the  accounts  and  afl'airs  of  the  said  company, 
and  had,  as  part  of  their  duties  as  such  Manchester  directors  as  aforesaid,  the  otiice 
of  exposing  to  sale  and  selling  on  behalf  of  the  said  company  certain  of  the  said  shares 
other  than  such  appropriated  shares  as  aforesaid  ;  and  that,  before  and  at  the  said  time 
of  the  making  of  the  said  report,  there  were,  besides  such  Manchester  directors,  other 
officers  of  the  said  company  called  directors ;  and  that,  before  and  at  the  said  time 
of  the  making  of  the  said  report,  certain  of  the  said  directors,  that  is  to  say,  all  the 
said  Manchester  directors  and  certain  of  the  said  other  directors,  were  called  the 
General  Board  of  Directors ;  and  that  the  defendants,  before  and  at  the  said  time  of 
the  making  of  the  said  report,  and  at  each  and  every  of  the  times  in  this  count  men- 
tioned respectively,  were  members  of  the  said  company,  and  were  acting  as  Manchester 
directors  of  the  said  company,  to  wit,  such  Manchester  directors  as  aforesaid,  and 
directors  of  the  said  general  board.  And  the  plaintiff'  further  says,  that  at  the  said 
time  of  making  the  said  report,  and  at  each  and  every  of  the  times  in  this  count 
mentioned  respectively,  the  recommendation  hereinafter  mentioned  to  have  been 
contained  in  the  said  report,  of  a  dividend  of  Si.  per  cent,  on  the  appropriated  shares 
of  the  said  company,  being  accompanied  in  the  same  report,  as  it  is  hereinafter  men- 
tioned to  have  been  accompanied  in  the  same  report,  with  a  representation  of  the  said 
company  being  eminently  prosperou.s,  was,  at  the  said  time  of  the  making  the  said 
report,  and  at  each  and  every  of  the  said  times  in  this  count  mentioned  respectively, 
naturally  calculated  to  deceive  persons,  to  whom  the  contents  of  the  said  report  should 
be  made  known,  into  believing  that  the  said  company  had,  at  the  said  time  of  making 
the  said  report,  made  profits  sufficient  to  pay  such  dividend  as  afoi'csaid,  and  was,  at 
the  said  time  of  making  the  said  [403]  report,  a  profitable  undertaking  and  good 
investment  for  money  :  and  the  plaintiff'  further  says,  that  if  at  the  said  time  of 
making  the  said  report,  the  said  company  had  made  profits  sufficient  to  pay  the  said 
dividend,  the  said  company  would,  at  the  said  time  of  making  the  said  report,  have 
been  a  profitable  undertaking  and  a  good  investment  for  money.  And  the  plaintiff' 
further  says,  that  the  representation  hereinafter  mentioned  to  have  been  contained  in 
the  said  report,  to  the  eti'ect  that  the  number  of  current  accounts  of  the  said  company, 
as  well  as  the  amounts  of  its  promiscuous  discounts,  deposits,  and  London  agency,  had 
been  so  advanced,  as  speedily  to  mature  a  safe  and  profitable,  and  indicate  a  steady 
progressive  business,  was,  at  the  time  of  making  the  said  report,  and  at  each  and  every 
of  the  times  in  this  count  mentioned  respectively,  naturally  calculated  to  deceive 
persons,  to  whom  the  contents  of  the  said  report  should  be  made  known,  into  believing 
that  the  said  company  was,  at  the  said  time  of  making  the  said  report  a  good  invest- 
ment for  money  :  and  the  plaintiff  further  says,  that  if  the  last  mentioned  representa- 
tion had,  at  the  said  time  of  making  the  said  report,  been  true,  the  said  company 
would,  at  the  said  time  of  making  the  said  report,  have  been  a  good  investment  for 
money.  And  the  plaintiff'  further  says,  that  the  representation  hereinafter  mentioned 
to  have  been  contained  in  the  said  report,  to  the  efl'ect  that  in  reference  to  capital, 
the  position  of  the  establishment  (meaning  the  said  company)  had  been  ever  creditable, 
and  was  at  the  said  time  of  making  the  said  report  perfectly  satisfactory,  being 
accompanied  in  the  same  report,  as  it  is  hereinafter  mentioned  to  have  been  accom- 
panied, with  a  representation  of  the  said  company  being  eminently  prosperous,  was, 
at  the  said  time  of  the  making  of  the  said  report,  and  at  each  and  every  of  the  times 
in  this  count  mentioned  respectively,  natui'ally  calculated  to  deceive  persons  to  whom 
the  contents  of  the  said  report  should  be  made  known,  into  be-[404]-lieving  that  the 
said  company  was,  at  the  said  time  of  making  the  said  report,  a  profital)le  undeitaking 
and  a  good  investment  for  money  :  and  the  plaintiff'  further  says,  that  if  the  last- 
mentioned  two  representations  had,  at  the  same  time  of  making  the  said  report,  been 
true,  the  said  company  would  at  the  said  time  of  making  the  said  report  have 
been  a  proHtable  undertaking,  and  a  good  investment  for  mone}'.  And  the  plaintiff' 
further  .says,  that  the  representation  hereinafter  mentioned  to  have  been  contained  in 
the  said  report,  of  the  said  company  lieing  an  eminently  prosperous  establishment. 
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was,  at  the  said  time  of  the  making  of  the  said  report,  and  at  each  and  every  of  the 
times  in  this  count  mentioned  respectively,  naturally  calculated  to  deceive  persons  to 
whom  the  contents  of  the  said  report  should  be  made  known,  into  believing  that  the 
said  company  was,  at  the  said  time  of  making  the  said  repoi  t,  a  profitable  undertaking, 
and  a  good  investment  for  money:  and  the  plaintiff'  further  says,  that  if  the  last- 
mentioned  i-epresentation  had,  at  the  said  time  of  making  the  said  report,  been  true, 
the  said  company  would,  at  the  said  time  of  making  the  said  report  have  been  a  profit- 
able undertaking,  and  a  good  investment  for  money.  And  the  plaintiff'  further  says, 
that  at  the  said'timc  of  making  the  said  report,  and  at  each  and  every  of  the  times 
hereinafter  mentioned,  the  representation  hereinafter  mentioned  to  have  been  contained 
in  the  said  report,  of  the  total  rejection  of  nominal  capital  as  a  characteristic  of  the  said 
society,  being  accompanied  in  the  same  report,  as  hereinafter  mentioned  to  have  been 
accompanied  in  the  same  report,  with  the  other  statements  and  matters  hereinafter 
mentioned  to  have  been  contained  in  the  said  report,  and  to  have  been  false,  was 
naturally  calculated  to  deceive  persons,  to  whom  the  contents  of  the  said  report  should 
be  made  known,  into  believing  that  the  said  company  was  at  the  said  time  of  making 
the  said  report  a  pi-ofitable  undertaking,  and  a  good  investment  for  money  :  and  the 
plaintiff'  [405]  further  says,  that  if  the  last-mentioned  representation,  as  to  the  total 
rejection  of  nominal  capital  being  a  characteristic  of  the  said  companj',  had  at  the  said 
time  of  making  the  said  report  been  true,  and  if  the  said  other  statements  and  matters 
hereinafter  mentioned  to  have  been  contained  in  the  said  report  had  at  the  said  time 
of  making  the  said  report  been  true,  the  said  company  would,  at  the  said  time  of 
making  the  said  report,  have  been  a  profitable  undertaking  and  a  good  investment 
for  money  :  all  which  said  several  premises  respectively  they,  the  defendants,  at  the 
said  time  of  making  the  said  report,  well  knew  : — Yet  the  defendants,  heretofore,  to 
wit,  on  the  3rd  day  of  Februar}'  1836,  then  being  and  acting  as  such  Manchester 
directors  as  aforesaid,  wrongfully  and  injuriously  contriving  and  intending  to  cause 
the  contents  of  the  said  report  to  be  publicly  made  known,  and  to  cause  it  to  be 
publicly  represented  and  advertised  that  the  said  company  was  at  the  said  time  of 
making  the  said  report  a  profitable  undertaking,  and  thereby  to  deceive  persons  to 
whom  such  contents,  and  such  last^mentioned  representation,  should  be  made  known 
into  believing  that  the  said  company  had  at  the  time  of  making  the  said  report  made 
profits  sufficient  to  pay  a  dividend  of  81.  per  cent,  on  the  said  appropriated  shares  of 
the  said  company,  and  that  the  said  company  was  at  the  said  time  of  making  the  said 
report  a  profitable  undertaking,  and  a  good  investment  for  money,  and  by  means  of 
such  deceit  to  induce  such  persons  as  last  aforesaid  to  purchase  of  the  said  Manchester 
directors  shares  in  the  said  capital  of  the  said  company  ;  at  a  certain  meeting  of  divers 
members  of  the  said  company,  at  which  meeting  divers  members  of  the  said  company, 
besides  the  defendants,  but  whose  names  are  to  the  plaintiff'  unknown,  were  present, 
falsely,  fraudulently,  and  deceitfully  made  and  published  a  certain  false,  fraudulent, 
and  deceitful  report  of  and  concerning  the  said  company,  and  of  and  concerning  the 
said  general  board  of  directors,  and  of  and  concerning  [406]  the  said  meeting,  and  of 
and  concerning  the  said  accounts  of  the  said  company,  and  of  and  concerning  the 
said  appropriated  shares,  to  wit,  the  report  hereinafter  set  forth,  and  so  then  as  afore- 
said made  and  published  the  same,  meaning  to  insinuate  thereby  the  several  matters 
hereinafter  stated  to  have  been  meant ;  and  then,  and  on  divers  other  days  and  times 
between  the  day  and  year  last  aforesaid,  and  the  making  of  the  contents  of  the  said 
report  known  to  the  plaintiff  as  hereafter  mentioned,  further  contriving,  intending, 
and  meaning  as  aforesaid,  distributed  divers,  to  wit,  a  number  unknown  to  the  plaintiff, 
copies  of  the  said  report  to  one  Thomas  Langton  hereinafter  mentioned,  and  to  and 
amongst  divers  other  persons  whose  names  are  to  the  plaintiff  unknown  :  which  said 
i-eport  was  and  is  in  the  words  following  (that  is  to  say) : — 

"Commercial  Bank  of  England  (meaning  the  said  company),  Head  Bank, 
Manchester,  lieport  of  the  directors  to  the  first  annual  meeting  of  the  proprietors. 
Wednesday,  3rd  Feb.  1836.  The  directors  have  much  pleasure  in  being  assembled 
conformably  to  the  deed  of  settlement,  to  declare  to  the  first  annual  meeting  of  the 
proprietors  the  policy,  progress,  and  prospects  of  the  hank.  It  will  be  within  the 
recollection  of  the  present  meeting,  that  Lord  Althorp,  during  the  years  1833  and 
1834,  contemplated  the  exaction  of  security  from  joint-stock"  banks,  and  that  this 
security  was  to  be  rated  not  upon  the  actual,  (that  is,  paid  up),  but  upon  the  sub- 
scribed, (that  IS,  nominal),  capital.     To  the  just  apprehension  then  enterUiined,  the 
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present  cstalilishmeiit  owes  its  origin,  anrl  also  its  grand  negative  characteristic,  namely, 
the  total  lejection  of  nominal  capital  (meaning  therein'  that  the  total  rejection  of 
nominal  capital  was  at  the  said  time  of  making  the  said  report  a  characteristic  of  the 
said  company,  and  thereby  then,  in  coMJnnetion  with  the  other  statements  and  matters 
hereafter  mentioned  to  have  been  contained  in  the  said  report,  and  to  have  been  false, 
meaning  to  insinuate  that  the  said  company  was  at  the  same  time  of  making  the  said 
report  a  [407]  profitable  undertaking,  and  a  good  investment  for  money).  Kecent 
occurrences,  as  well  as  the  voice  of  .an  observant  and  well-informed  community,  have 
abundantly  contirnied  the  pi'opriety  and  soundness  of  this  policy,  and  in  the  ([uestion 
of  stock,  it  has  been  clearly  ascertained  and  practically  illustrated,  that  the  most 
legitimate  and  advantageous  method  of  increasing  a  bank  capital  is  l\y  the  extension 
of  its  proprietary.  The  Bank  of  Liverpool  lately  reverted  to  this  as  being  the  most 
expedient  policy.  The  steady  progress  and  elevated  position  of  a  joint-stock  banking 
company  are  best  insured  by  a  careful  and  judicious  distribution  of  its  original  shares. 
A  lavish  allotment  of  shares  certainly  realizes  a  large  capital,  but  this  in  the  infancy 
of  a  banking  company  is  a  positive  evil.  In  young  establishments,  there  is  generally 
a  lack  of  experience,  which  is  not  unfrequently  acted  upon  by  the  importunity  of 
applicants,  until  the  funds  in  excess  are  drained  off'  in  insufficient  and  unavailable 
security,  and  consequently  cannot  be  produced  when  requiied  in  more  profitable 
business.  The  obvious  and  true  policy  is,  that  whilst  the  organization  of  the  company 
is  the  chief  object,  its  woiking  capital  shoukl  be  proportionate  to  a  moderate  and 
select  business  :  that  its  capital  should  be  increased  only  as  good  business  is  obtained, 
and  that  a  fair  proportion  of  its  shares  should  be  scrupulously  reserved  to  realize  an 
ample  surplus  fund,  and  to  insure  an  influential  extension  of  the  company,  on  the 
completion  of  its  arrangements  and  the  establishment  of  its  chaiacter.  This  policy 
has  regulated  the  management  of  the  Commercial  Bank  of  England  from  its  origin  ; 
and  whilst  on  the  one  hand  a  careful  distribution  of  shares  has  supported  speculation 
and  excluded  hazard,  on  the  other,  it  has  not  only  given  uniform  satisfaction,  and 
yielded  every  anticipated  advantage,  but  has  also  opened  a  vast  and  important  field, 
which  promises  results  of  a  peculiarly  favourable  character  in  progress.  Although 
from  its  commencement  this  estal)lishment  had  to  encounter  the  hostility  of  the  Bank 
of  England,  and  to  [408]  compete  with  numerous  joint-stock  banks  of  wealth  and 
influence,  nevertheless  its  nimiber  of  current  accounts,  as  well  as  the  amount  of  its 
promiscuous  discounts,  deposits,  and  London  agency,  have  been  so  advanced  as 
speedily  to  mature  a  safe  and  profitable,  and  indicate  a  steadily  progressive  business, 
(thereby  meaning  to  insinuate  that  the  said  company  was  at  the  said  time  of  making 
the  said  report  a  good  investment  for  money).  Upon  its  issues  an  incessant  vigilance 
and  attention  have  been  bestowed,  and  the  directors  are  well  satisfied  with  their  policy, 
and  with  the  character  which  the  establishment  has  attained.  Indeed,  in  this  all- 
absorbing  and  vitally  momentous  department,  the  bank's  .accountancy  and  controul 
are  cari'ied  to  a  degree  of  perfection  which  leaves  nothing  further  to  be  desired  ;  suffice 
it  to  say,  that  on  each  Wednesday  morning  the  head  office  knows  to  a  note  the  circula- 
tion of  each  bank  and  of  the  entire  establishment,  and  that  a  return  post  is  sufficient 
to  produce  the  like  account  on  any  day.  On  balancing  the  accounts,  (meaning  the 
said  accounts  to  the  31st  of  December  last),  and  taking  into  consideration  the 
expenditure  and  business,  with  the  ascertained  progress  of  each  bank  of  the  establish- 
ment, the  directors  recommend  that  a  dividend  of  81.  per  cent,  be  declared  and  paid 
on  the  appropriated  shares  of  the  company,  (meaning  the  said  company,  and  by  the 
said  recommendation,  accompanied  in  the  same  report  with  the  representation  of  the 
said  company  being  eminently  prosperous,  as  hereafter  mentioned,  meaning  to  insinuate 
that  the  .said  company  had  at  the  said  time  of  making  the  said  report  made  profits 
sufficient  to  pay  such  dividend,  and  was  at  the  said  time  of  making  the  said  report 
a  pi'ofitable  undertaking  and  a  good  investment  for  money).  With  legard  to  the 
branches,  and  the  entiie  economy  of  the  establishment,  the  directors  have  to  report 
most  favourably.  In  reference  to  capital,  the  position  of  the  establishment  has  been 
ever  creditalile,  and  is  perfectly  satisfactory',  (then  meaning  by  the  said  representation, 
of  the  [409]  position  of  the  said  company,  in  refeience  to  capital,  having  been  ever 
creditable,  and  being  at  the  time  of  making  the  said  report  perfectly  satisfactory, 
accompanied  in  the  said  report  with  the  representation  of  the  said  companj'  being 
eminently  prosperous,  that  the  said  company  was  a  profitable  undertaking,  and  a 
good  investment  for  money),  whilst  from  its  reserved  shares  its  prospects  are  highly 
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flattering,  as  a  large  profit  and  greatly  extended  business  will  be  commanded  by  their 
judicious  appropriation.  In  conclusion,  this  meeting  affords  the  directors  a  favourable 
opportunity  of  reminding  many  of  their  fellow  shareholders,  that  they  should  bring 
a  dii'ect  business,  or  other  aid,  "at  least  equal  to  the  return  now  proposed  ;  and  they 
most  respectfully  and  impressively  urge  that,  whilst  this  young  and  eminently 
prosperous  establishment  (meaning  the  said  company,  and  thereby  then  meaning  to 
insinuate  that  at  the  said  time  of  the  making  of  the  said  report  the  said  company  was 
eminently  prosperous,  and  a  profitable  undertaking,  and  a  good  investment  for  money) 
offers  eveiy  facility  which  a  well-founded  deposit,  loan  agency,  discount  and  circula- 
tion bank  can  possibly  do,  and  whilst  it  has  been  promptly  resorted  to  and  liberally 
supported  by  the  enlightened  public  in  this  district,  surely  no  part  of  its  own 
proprietaiy  will  fail  to  observe  how  greatly  they  may  contribute,  by  their  pei'sonal 
and  united  support,  to  increase  and  characterize  its  energies,  to  exalt  and  proclaim 
its  character,  and  to  employ  and  augment  its  wealth." 

And  the  plaintiff  in  fact  says,  that  at  the  said  time  of  making  the  said  report,  the 
said  company  had  not  made  profits  sufficient  to  pay  such  dividend  as  aforesaid,  as  the 
defendants  at  the  said  time  of  making  and  publishing  the  said  report  and  distributing 
the  said  copies  well  knew.  And  the  plaintiff  further  says,  that  at  the  said  time  of 
making  the  said  report,  the  said  company  was  neither  a  profitable  undertaking  nor  a 
good  investment  for  money,  as  they  the  said  defendants,  at  the  said  time  of  making 
and  publishing  the  said  I'eport  and  distributing  the  said  [410]  copies,  well  knew. 
And  the  plaintiff  further  says,  that  at  the  said  time  of  making  the  said  report,  the 
number  of  current  accounts  of  the  said  company,  as  well  as  the  amount  of  its 
promiscuous  discounts,  deposits,  and  London  agency,  had  not  been  so  advanced  as 
speedily  to  mature  a  safe  or  profitable,  or  indicate  a  steadily  progressive,  business, 
as  the  defendants,  at  the  said  times  of  making  and  publishing  the  said  report  and 
distributing  the  said  copies,  well  knew.  And  the  plaintiff  further  says,  that  in 
reference  to  capital,  the  position  of  the  said  company,  at  the  said  time  of  making 
the  said  report,  had  neither  been  ever  creditable,  nor  was  it  at  the  said  time  of 
making  the  said  report  perfectly  satisfactory,  as  the  defendants,  at  the  times  of 
making  and  publishing  the  said  report  and  distributing  the  said  copies,  well  knew. 
And  the  plaintifi'  further  says,  that  at  the  said  time  of  making  the  said  report,  the 
said  company  was  not  eminently  prosperous,  or  even  prosperous,  as  the  defendants,  at 
the  said  times  of  making  and  publishing  the  said  report  and  distributing  the  said 
copies,  well  knew.  And  the  plaintiff  further  says,  that  the  total  rejection  of  nominal 
capital  was  not,  at  the  said  time  of  making  the  said  report,  a  characteristic  of  the  said 
company,  as  the  defendants,  at  the  said  times  of  making  and  publishing  the  said 
report  and  distributing  the  said  copies,  well  knew.  By  means  and  in  consequence  of 
the  making  and  publishing  of  which  said  report  as  aforesaid,  and  of  the  distributing 
the  said  copies  as  aforesaid,  it  was  afterwards,  to  wit,  on  the  14th  of  February,  1836, 
represented  to  the  plaintiff,  by  the  said  Thomas  Langton,  that  the  said  company,  at 
the  said  time  of  making  the  said  report,  was  a  profitable  undertaking ;  and  by  means 
and  in  consequence  of  the  same  making,  publishing,  and  distributing,  as  aforesaid,  the 
said  contents  of  the  said  report  were  also  afterwards,  to  wit,  &c.,  made  known  to  the 
plaintiff  by  the  said  Thomas  Langton,  whereby  the  plaintifi'  was  then  deceived  into 
believing  that  the  said  company  had,  at  the  said  time  of  making  the  said  report,  made 
profits  [411]  sufficient  to  pay  such  dividend  as  aforesaid,  and  was,  at  the  said  time  of 
making  the  said  report,  a  profitable  undertaking  and  a  good  investment  for  monej' ; 
and  by  means  and  in  consequence  of  being  so  deceived,  and  of  the  said  several 
premises,  was  then,  to  wit,  on  &c.,  induced  to  purchase,  and  actually  did  purchase,  of 
and  from  the  said  Manchester  directors  of  the  said  Company,  divers,  to  wit,  200  shares 
in  the  capital  of  the  said  company,  at  and  for  certain  prices  for  the  said  shares, 
amounting  to  a  large  sum,  to  wit,  the  sum  of  £10.54,  7s.  8d. ;  and  by  means  and  in 
consequence  of  being  so  deceived,  and  of  the  said  several  premises,  was  then  induced 
to  pay  and  paid  to  the  said  Manchester  directors  the  said  prices,  to  wit,  the  said  sums 
of  £1400  and  £1054,  7s.  Sd.  By  means  whereof  the  plaintiff  has  not  only  lost  the  use 
of  the  said  monies  so  by  him  paid,  being  of  great  value,  to  wit,  of  the  value  of  £2  per 
cent,  per  annum,  for  along  time,  to  wit,  from  thence  until  the  commencement  of  this 
suit,  but  is  likely  to  lose  the  said  monies  altogether,  and  the  future  use  thereof,  being 
of  great  value,  to  wit,  of  the  value  aforesaid. 

There  were  other  counts,  founded  on  subsequent  annual  reports. 
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The  defendants  pleaded  not  guilty,  on  which  issue  was  joined,  and  othei'  pleas 
which  it  is  not  necessary  for  the  purpose  of  this  report  to  state. 

The  cause  was  tried  before  Coltman,  J.,  at  the  last  Liverpool  Assizes.  It  appeared 
that  the  action  was  brought  to  recover  from  the  defendants,  directors  of  the 
Commercial  Bank  of  England,  carrying  on  the  business  of  the  bank  at  Manchester, 
compensation  for  a  loss  sustained  in  respect  of  700  shares  in  the  undertaking,  which 
the  plaintiff  alleged  that  he  had  purchased  and  retained  on  the  faith  of  the  representa- 
tions contained  in  the  reports  set  out  in  the  declaration.  It  appeared  clear  from  the 
evidence,  that  the  representations  therein  made  of  the  flourishing  state  of  the  bank 
were  altogether  untrue,  and  that  they  were  made  with  the  view  of  inducing  parties 
to  become  shai'eliolders  :  [412]  the  main  question  was,  whether  there  was  suilicient 
proof  to  fix  the  defendants  with  knowledge  of  their  being  untrue.  The  jury  having 
found  a  verdict  for  the  defendants,  under  the  direction  of  the  learned  Judge,  stating 
at  the  same  time  their  opinion  that  the  defendants  had  been  guilty  of  "gross  and 
unpardonable  negligence  "  in  publishing  the  report : — 
On  a  former  day  in  this  term,  (April  2.5), 

Knowles  moved  for  a  new  trial,  alleging  that  the  learned  Judge  had  misdirected 
the  jury  as  to  the  question  of  fraud.     First,  his  Lordship  laid  it  down  generally  to  the 
jury,  that,  in  order  to  find  for  the  plaintiff,  they  must  be  satisfied,  not  only  that  the 
defendants  had  published  a  false  and  fraudulent  report,  but  also  that  they  had  done 
so  with  the  knowledge  that  it  was  false  and  fraudulent ;  leading  the  jury  to  believe 
that  proof  of  moral  fraud  was  essential  to  entitle  the  plaintiff'  to  a  verdict.     That 
proposition  was  too  wide.     It  is  submitted  that  the  true  rule  of  law  is,  that  wherever 
one  party  makes  a  false  representation  to  another,  with  the  view  of  inducing  him  to 
do  a  particular  act,  and  with  a  view  to  his  own  benefit,  and  the  other  does  the  act, 
<and  suffers  a  detriment  thereby,  a  cause  of  action  accrues,  without  proof  that  the 
representation  was  false    within  the  knowledge  of  the  party  making  it ;   especially 
where  he  has  all  the  means  of  information,  and  the  other  party  has  none.     Here,  by 
the  deed  of  settlement,  the  directors  alone  had  power  to  inquire  and  ascertain  whether 
the  statements  contained  in  this  report  were  true  or  false.     That  is  the  doctrine  to  be 
deduced  from  the  authorities  on  this  subject  :—P(w/ey  v.  Freeman  (3  T.  R.  51),  Haycraft 
V.  Creasy  (2  East,  92),  I'ernon  v.  Keys  (12  East,  632),  Schneider  v.  Heath  (3  Camp.  506), 
Adamson  v.  Jarvis  (4  Bing.  66  ;  12  Moore,  241).     He  referred  also  to  the  judgment  of 
Lord  Abinger,  C.  B.,  in  Cornfoid  v.  Foicke  (6  M.  &  W.  358),  and  to  Fuller  v.    JFilson 
(2  G-.  &  D.  460).     [Parke,    [413]  B.     I  adhere  to  the  doctrine  that  an  action  for 
deceit  will  not  lie  without  pi'oof  of  moral  fraud,  and  Lord  Denman  in  the  case  last 
cited,  seems  to  admit  that  to  be  so.     If  the  party  bona  fide  believes  the  representa- 
tion he  made  to  be  true,  though  he  may  not  know  it,  it  is  not  actionable.]     Even 
upon  that  supposition,  the  case  was  not  properly  presented  to  the  jury  ;  for  it  was 
never  left  to  them  whether  the  defendants  believed  the  report  to  be  true.     The  jury 
never  could  have  found  that  they  did  believe  it,  having,  as  they  had,  weekly  accounts 
shewing  the  losses  of  the  concern.     The  jury  ought  surely  to  have  had  some  exposi- 
tion of  what  constituted  fraud,  such  as  to  render  the  defendants  liable.     [Parke,  B. 
There  may    undoubtedly   be    a    fraudulent   representation,  if   made  dishonestly,   of 
that  which  the  party  does  not   know  to  be  untrue,  if  he  does  not  know  it  to  be 
true.     The  question  is,  whether  that  proposition  is  not  involved  in    the   direction 
to  the  jury,  that  the  representation  must  have  been  fraudulent  in  order  to  render 
the  defendants  liable.]     But  knowledge  alone  was  made  the  evidence  and  criterion 
of  the  fraudulent   purpose;    the    jury  were   instructed,  that  if  the   defendants   did 
not  know  the  report  to  be  untrue,  it  was  not  fraudulent.     In  truth,  the  finding  of 
the  jury,  that  the  defendants  had  been  guilty  of  "gross  and  unpardonable  negligence," 
is  sufficient   to  render    them    liable ;    such    negligence,    in    persons   holding   such  a 
position  with  reference  to  the  concerns  of  the  company,  was  tantamount  to  fraud. 
He  contended    also,    that    there  was  a  misdirection  as  to  the  effect   of  one  of  the 
clauses  of  the  deed  of  settlement,  giving  the  directors  the  power  of  giving  a  "  cash 
credit,"  under  which  they  had  allotted  certain  shares  to  the  directors,  on  which  no 
subscription  was  paid  up;  and  also  that  the  learned  Judge  improperly  withdrew  from 
the  consideration  of  the  jury  the  proceedings  of  certain  meetings  of  the  dii'ectors  at 
which  all  the  defendants  were  not  piesent. 
Cur.  adv.  vult. 

[414]  The  judgment  of  the  Court  was  now  delivered  by 
Ex.  Div.  VIII. — 28 


866  TAYLOR   V.  ASHTON  llM.  &W.  415. 

Pakke,  B.  Ill  this  ciise  Mr.  Knowles  made  a  motion  for  ;i  rule  to  shew 
Ciiiise  wh}-'  there  should  not  be  a  new  trial,  on  the  ground  of  misdirection  of  the 
learned  Judge,  ray  Brother  Coltman.  We  have  had  the  opportunity  of  looking 
over  my  Brother  Coltman's  note,  and  also  of  reading  the  note  furnished  by  Mr. 
Martin  "of  the  summing  up,  and  we  think  there  ought  not  to  be  any  rule. 

The  action  was  brought  against  the  defendants,  who  were  the  directors  of  the 
Manchester  department  of  the  Commercial  Bank  of  England,  for  false  and  fraudulent 
representations  alleged  to  have  been  made  by  them,  in  a  report  which  was  published, 
stating  in  substance  the  flourishing  state  of  the  bank.  It  is  alleged  that  this  report 
was  calculated  to  induce  persons  to  buy  shares,  and  that  it  was  published  by  the 
defendants  fraudulently,  with  the  view  to  induce  persons  to  buy  shares;  that  the 
plaintiir  had  bought  shares  upon  the  faith  of  it,  and  that  the  statements  contained 
in  that  leport  were  untrue,  and  that  the  defendants  knew  them  to  be  untrue  at 
the  time  of  the  publication.  That  is  the  substance  of  the  first  count  of  the 
declaration,  on  which  the  question  entirely  arises.  It  is  said  the  learned  Judge 
misdirected  the  jury  in  several  respects.  The  principal  objection  was,  that  he  told 
them  it  was  necessary  they  should  be  satisfied  that  a  fraud — that  is,  a  moral  fraud — 
had  been  committed  by  the  defendants.  It  was  contended  by  Mr.  Knowles,  that  it 
was  not  necessary  moral  fraud  should  be  committed,  in  order  to  i-ender  these  persons 
liable  ;  for  that  if  they  made  statements  for  their  own  benefit,  which  were  calculated 
to  induce  another  to  take  a  particular  step,  and  if  he  did  take  that  step  to  his 
prejudice  in  consequence  of  such  statements,  and  if  such  statements  were  false,  the 
defendants  were  responsible,  though  they  had  not  been  guilty  of  any^  moral  fraud. 
Indeed,  he  said  the  finding  of  the  jury  on  this  issue  would  warrant  the  posi-[415]- 
tion  he  took  : — because  the  jury  found  the  defendants  not  guilty,  but  at  the  same 
time  said  they  begged  to  express  their  opinion  that  the  defendants  had  been  guilty  of 
gross  negligence ;  and  it  is  insisted  that  even  that,  accompanied  with  a  damage  to 
the  plaintiff  in  consequence  of  that  gi'oss  negligence,  would  be  sufficient  to  give 
him  a  right  of  action.  From  this  proposition  we  entirely  dissent ;  because  we  are 
of  opinion  that,  independently  of  any  contract  between  the  parties,  no  one  can  be 
made  responsible  for  a  representation  of  this  kind,  unless  it  be  fraudulently  made. 
That  is  the  doctrine  laid  down  in  Pasley  v.  Freeman,  whei'e,  foi'  the  first  time,  the 
cases  on  this  subject  were  considered.  In  that  case  Mr.  Justice  Grose  differed 
from  the  rest  of  the  Court,  and  thought  the  law  gave  no  remedy  for  fraud,  unless 
there  was  a  contract  between  the  parties.  The  Court,  however,  held,  that  if  a 
person  told  that  which  was  untrue,  and  told  it  for  a  fraudulent  purpose,  and  with  the 
intention  to  induce  another  to  do  an  act,  and  that  act  was  done  to  the  prejudice  of  the 
plaintiff",  then  an  action  for  fraud  would  lie.  That  case  was  followed  by  Haycraft  v. 
Creasy,  and  a  great  variety  of  other  cases,  and  it  must  now  be  considered  as  established 
law.  But  then  it  was  said,  that,  in  order  to  constitute  that  fraud,  it  was  not 
necessary  to  shew  that  the  defendants  knew  the  fact  they  stated  to  be  untrue  ;  that 
it  was  enough  that  the  fact  was  untrue,  if  they  communicated  that  fact  for  a  deceit- 
ful purpose  ;  and  to  that  proposition  the  Court  is  prepared  to  assent.  It  is  not 
necessary  to  shew  that  the  defendants  knew  the  fact  to  be  untrue ;  if  they  stated  a 
fact  which  was  true  for  a  fraudulent  purpose,  they  at  the  same  time  not  believing 
that  fact  to  be  true,  in  that  case  it  would  be  both  a  legal  and  moral  fraud.  It  is 
said  that  the  learned  Judge  ought  to  have  left  the  question  more  distinctly  to  the 
jury  ;  and  that  if  he  had  asked  the  jury  whether  the  defendants  believed  the  statement 
to  be  true,  the  verdict  would  have  been  for  the  plaintifF.  It  became  necessary  to 
look  through  [416]  the  notes  of  the  learned  Judge's  summing  up  with  attention,  to 
see  whether  this  question  had  substantially  been  presented  to  the  jury.  We  have  had 
an  opportunity  of  looking  at  the  summing  up,  and  considering  it ;  and  we  are  of 
opinion,  looking  at  the  charge  altogether,  though  there  are  particular  expressions 
in  it  which  would  give  colour  to  the  notion  that  the  learned  Judge  thought  it  was 
essential  to  shew  the  defendants  knew  the  matter  to  be  untrue,  yet  that,  looking 
at  it  altogether,  that  is  not  the  conclusion  to  be  drawn  from  it.  It  is  to  be 
lecollected,  that  in  the  way  in  which  the  case  was  presented  for  the  decision  of  the 
jury,  there  really  was  a  substantial  point  for  their  consideration.  This  report  was 
not  prepared  by  the  defendants  themselves— the  directors  ;  it  was  prepared  by  some 
of  the  officers  of  the  company,  and  afterwards  adopted  by  the  directors,  having 
been  read  at  a  meeting  at  which   they   were  present.     The  question  for  the  jury 
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was,  was  that  a  fraudulent  report,  and  were  the  defendants  parties  to  that  fra\id  ? 
That  question,  we  think,  has  been  substantially  left  to  the  jury  ;  tiio  jury  thouj,'lit 
the  defendants  did  believe  that  report  to  be  true,  which  was  so  circulated  by  their 
direction.  We  cannot,  therefore,  upon  the  general  objection  to  the  summing  up, 
grant  a  rule  for  a  new  trial. 

Then  Mr.  Knowles  objects  that  there  were  particular  parts  of  this  summing  up 
which  weie  wrong,  and  particularly  with  regard  to  the  first  part  of  it.  The  re])ort 
contained  two  allegations,  which  were  alleged  to  have  been  fiaudulent  ;  one  was, 
"  that  it  was  a  peculiar  characteristic  of  the  Commercial  Bank  of  England,  that  they 
<lealt  not  in  nomin.il  capital,  but  upon  capital  that  had  been  snbscriVied  and  fully 
paid  up."  The  learned  Judge  told  the  jury,  in  referring  to  that  question,  that  he 
did  not  think  what  was  pi'oved  amounted  to  a  fraud.  Now  what  was  proved  was 
this  :  that  there  were  certain  shares  allotted  to  the  directors,  on  which  they  did  not 
pay  up  their  subscrip-[417]-tion  ;  they  were  considered  as  debtors  to  the  company 
for  the  amount.  The  learned  Judge  told  the  jury  that  he  thought  that  was  no  fraud. 
Either  the  amount  of  the  shares  was  paid  up,  or,  provided  it  was  not,  they  were 
payable  by  the  members  of  the  company,  so  that  they  could  be  called  upon  to  pay 
the  whole  amount  at  any  time.  He  did  not  think  that  amounted  to  fraud  ;  but  this 
was  no  matter  of  law,  it  was  a  mere  observation  on  the  fact.  It  was  for  the  jury, 
notwithstanding,  to  decide  whether  they  thought  that  was  or  was  not  a  correct 
representation,  when  the  defendants  said  they  were  not  dealing  in  nominal  capital. 
And  accordingly  it  appears  the  learned  Judge  said,  "  After  all,  it  is  a  question  for 
yon  to  decide,  not  for  me."  Again,  it  is  said  the  learned  Judge  misinstructed  the 
jury,  because  he  referred  to  one  of  the  clauses  of  the  deed  of  settlement,  in  which 
power  is  given  to  the  directors  to  give  credit  on  the  cash  account  to  any  member  and 
shareholder  of  the  company,  to  the  amount  of  their  paid  up  capital,  as  authoi'izing 
t-he  directors  so  to  deal  with  these  shares,  and  give  credit  for  them.  That  clause  would 
certainly  not  authorize  the  directors  to  give  credit  to  any  of  the  individual  shareholders 
for  more  than  the  value  of  their  shares,  or  to  the  extent  they  had  paid  up  on  those 
shares.  But  looking  at  the  mode  in  which  that  was  left  to  the  jury,  and  considering 
that  the  leained  Judge  was  not  discussing  it  as  matter  of  law,  but  merely  shewing 
that  the  directors  had  the  power,  under  certain  circumstances,  to  give  credit  to  certain 
individuals  mentioned — that  is  not  any  misrepresentation  of  the  law,  or  any  miscon- 
struction of  the  instrument  in  a  legal  point  of  view  :  and  we  cannot  say  that  any 
wrong  observation  on  a  matter  of  fact,  in  which  we  could  not  concur,  is  a  ground  for 
granting  a  new  trial,  if  it  was  left  as  a  question  of  fact  for  the  jury.  Lastly,  it  was 
objected,  that  the  learned  Judge  withdrew  from  the  consideration  of  the  jury  t-ho 
proceedings  at  all  the  meetings  excepting  those  at  which  all  the  defendants  were 
present.  We  cannot  [418]  consider  that  he  did  that  more  than  for  the  convenience 
of  arrangement.  It  does  not  appear  that  he  has  withdrawn  from  their  consideration 
the  proceedings  at  any  meeting  which  would  tend  to  fix  fraud  on  any  individual  at 
that  meeting ;  because,  no  doubt,  s^me  of  the  defendants  might  have  been  guilty  of 
fraud,  and  others  might  not.  On  the  whole,  therefore,  although  there  are  particular 
expressions  which  would  seem  at  first  to  warrant  the  idea  that  the  Judge  supposed 
that  it  was  necessary  to  prove  that  the  defendants  actually  knew  what  they  stated  to 
be  false,  yet,  looking  at  the  whole  together,  the  Court  are  not  prepared  to  .say  that 
such  is  the  true  construction  to  be  put  on  the  whole  of  the  summing  up,  or  that  there 
has  been  any  misdirection  in  matter  of  law  as  to  the  question  of  fraud. 

We  are,  therefore,  of  opinion  that  there  ought  to  be  no  rule  for  a  new  trial. 

Rule  refused,  (a) 

Bishop  v.  North.  Exch.  of  Pleas.  May  1,  184.3.— By  an  act  of  the  32  Geo.  3,  for 
making  a  canal  in  the  county  of  N.,  the  "  owners  or  proprietors  of  any  mines  of 
coal "  within  certain  parishes  were  empowered  to  make  any  railways  or  roads  to 
convey  their  coals  &c.  to  the  said  canal,  over  the  lands  or  grounds  of  any  person 
or  persons,  paying  or  tendering  satisfaction  &c.  for  the  damage  to  be  thereby 
occasioned  : — Held,  that  this  power  was  not  limited  to  persons  who  were  pro- 
prietors at  the  time  of  the  passing  of  the  act,  or  of  the  making  of  the  canal,  but 

(a)  See  Moevs  v.  Heywrnih,  10  M.  &  W.  147. 
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extended  to  other  persons  who  had  become  so  since,  and  that  such  owners  or 
proprietors  were  empowered  to  make  railroads  to  be  traversed  by  locomotive 
engines. 

[S.  C.  3  Kailw.  Gas.  459 ;  12  L.  J.  Ex.  362.     Eeferred  to,  Attorney-General 
V.  Cambridge  Cmummers'  Gas  Company,  1868,  L.  R.  6  Eq.  305.] 

This  was  a  special  case,  sent  for  the  opinion  of  this  Court  by  the  Vice-Chancellor 
of  England. 

P.y  an  act  of  Parliament  passed  in  the  32  Geo.  3,  intituled  "  An  Act  for  making 
and  maintaining  a  navigalile  canal  from  the  Cromford  Canal  in  the  county  of  Notting- 
ham, to  or  near  to  the  town  of  Nottingham,  and  to  the  river  Trent  near  Nottingham 
Trent  Bridge,  and  also  certain  collateral  cuts  [419]  therein  described  from  the  said 
intended  canal,"  reciting  that  the  making  and  maintaining  a  canal  for  the  navigation 
of  boats,  barges,  and  other  vessels,  from  the  Cromford  Canal,  in  the  parish  of  East- 
wood, in  the  county  of  Nottingham,  to  or  near  to  the  town  of  Nottingham,  and  to 
join  and  communicate  with  the  river  Trent  near  Nottingham  Trent  Bridge,  and  also 
the  making  and  maintaining  the  several  collateral  cuts  theieinafter  mentioned,  with 
proper  railways  and  roads  to  the  said  intended  canal  and  collateral  cuts,  would  open 
an  easy  communication  between  several  valuable  mines  of  coal  and  the  town  of 
Nottingham  and  the  country  with  which  the  said  intended  canal  and  collateral  cuts 
would  communicate  by  means  of  the  river  Trent,  and  would  facilitate  the  conveyance 
of  stone,  limestone,  lead,  iron,  marble,  corn,  groceries,  and  other  articles,  for  the 
accommodation  of  the  .said  town  of  Nottingham  and  the  country  with  which  the  said 
canal  and  collateral  cuts  would  communicate  as  aforesaid,  and  would  be  of  public 
benefit :  it  was  enacted,  that  certain  persons  therein  named  should  be  a  company  for 
the  better  carrying  on,  making,  completing,  and  maintaining  the  said  intended  canal 
and  collateral  cuts,  according  to  the  rules,  ordei's,  and  dii-ections  thei'einafter  men- 
tioned, and  should  for  that  purpose  be  one  body  politic  and  corporate,  by  the  name 
of  the  Nottingham  Canal  Company,  &c.  &c.  And  the  said  Nottingham  Canal  Company 
were  thereby  authorized  and  empowered,  from  and  after  the  passing  of  that  act,  to 
make  and  complete  a  canal  navigable  and  passable  for  boats,  barges,  and  other  vessels, 
from  the  Cromford  Canal  in  the  manner  therein  mentioned,  to  and  to  join  and  com- 
municate with  the  river  Trent,  with  collateral  cuts  as  therein  mentioned,  and  with 
the  usual  and  necessary  appurtenances  in  the  said  act  particularly  mentioned  and 
desciibed.  And  by  the  54th  section  of  the  said  act,  it  was  enacted,  "That  in  case 
any  proprietor  or  proprietors  of  any  manor  or  est«ite,  containing  any  mines  of  coal, 
iron  [420]-stone,  or  other  minerals,  or  the  renters,  lessees,  or  occupiers  of  the  same, 
should  find  it  expedient  or  necessary  to  make  any  railway  or  roads  to  convey  his,  her, 
or  their  coals,  ironstone,  limestone,  marble,  or  other  stone  or  minerals  to  the  said 
intended  canal  and  collateral  cuts,  over  the  lands  or  grounds  of  any  person  or  persons, 
then  and  in  every  such  case,  it  should  be  lawful  for  him,  her,  or  them  to  make  any 
such  railways  or  roads,  he,  she,  or  they  first  paying  or  tendering  satisfaction  for  the 
damages  to  be  thereby  occasioned  to  such  lands  or  grounds,  in  manner  therein  directed 
with  respect  to  land  to  be  taken  for  the  purposes  of  the  now  stating  act ;  and  that 
it  should  also  be  lawful  for  the  owner  or  owners  of,  and  person  or  persons  interested 
in,  such  lands  or  grounds,  to  treat  and  agree  with  any  such  proprietor,  renter,  lessee, 
or  occupier,  for  the  damage  to  be  done  to  such  lands  or  grounds  by  making  any  such 
railway  or  roads"  &c.  &c.  And  by  the  57th  section  it  was  further  enacted,  "That  it 
should  be  lawful  for  the  proprietor  or  proprietors  of  any  lands  or  grounds,  or  of  any 
mines  of  coal,  ironstone,  limestone,  or  other  minerals,  to  make  any  navigable  cut  or 
cuts  through  his,  her,  or  their  own  lands,  in  such  manner  as  he,  she,  orthey  should 
think  proper,  to  communicate  with  the  said  intended  canal  or  collateral  cuts,  or  any 
of  them."  And  by  the  58th  section  of  the  said  act,  after  reciting  that  it  was  reason- 
able that  the  several  owners  and  occupiers  of  coal-mines  within  the  parishes  of 
Bilborough,  Broxtowe,  Nuthall,  and  Basford,  and  the  neighbourhood  thereof,  being 
situate  near  the  said  intended  canal,  should  have  a  free  communication  between  theiV 
said  coal-mines  and  the  said  intended  canal,  and  reciting  that  such  communication 
might  be  eflfected  by  making  a  navigable  cut  from  the  said  intended  canal,  in  the 
parish  of  Wollaton,  through  the  lands  of  Henry  Lord  Middleton,  into  the  parish  of 
Bilborough,  and  that  the  said  Henry  Lord  Middleton  was  consenting  that  such  cut 
should  be  made  [421]  through  his  lands,  it  was    therefore  enacted,  that  it  should 
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bi!  lawful  fur  the  owners  or  occupiers  of  any  uiiiieis  of  coal  within  the  parishes  or 
hamlets  of  Bilborough,  Nuthall,  anil  Basford,  or  any  of  them,  at  his  or  their  own 
expense  to  make  a  navigable  cut  from  and  to  communicate  with  the  said  intended 
canal,  at  the  east  end  of  the  summit  level  thereof,  in  as  direct  a  lino  as  might  be 
through  the  lands  of  the  said  Heiny  Loiil  Middleton,  to  the  said  parish  of  Bilborough, 
to  or  near  to  a  certain  fence  within  the  said  parish  therein  desci'ibed,  an<l  also  to  make 
a  proper  towing  path  on  the  side  of  such  cut ;  the  person  or  persons  who  should  make 
such  cut  making  satisfaction  for  the  damage  to  be  thereby  occasioned  to  the  lands  of 
the  said  Lord  Middleton,  his  heirs  or  assigns,  in  the  manner  by  that  act  directed,  and 
that  such  cut  should  l)e  public  and  open  to  all  persons  for  the  conveyance  of  any 
goods,  wares,  or  other  things  in  boats  and  other  vessels,  upon  payment  to  the  person 
or  persons  at  whose  charge  and  expense  such  cut  should  have  been  made,  his,  her  or 
their  heirs,  executors,  administrators,  or  assigns,  of  such  sum  of  money  in  gross  or 
such  yearly  rent  as  the  said  commissioners  should  judge  reasonable  on  account  of  the 
expenses  of  making  and  maintaining  such  cut,  and  that  the  owners  or  occupiers  of 
any  mines  of  coal  should  have  the  like  powers  and  authorities  for  making  any  railway 
from  any  such  mines  of  coal  to  the  north  end  of  the  cut  to  be  made  to  the  said  parish 
of  Bilborough  as  aforesaid,  as  they  were  or  should  be  entitled  to  by  virtue  of  that 
act  foi'  making  railway's  to  the  said  canal  and  collateral  cuts. 

The  canal  mentioned  in  the  said  act  of  Parliament  was  made  and  completed  by  the 
said  Nottingham  Canal  Company,  under  the  powers  of  the  said  act,  in  about  two 
years  after  the  passing  thereof,  and  some  time  in  or  about  the  years  1798  and  1799 
the  cut  mentioned  and  provided  for  in  and  by  the  58th  section  of  the  said  act 
was  made  ac-[422]-cording  to  the  terms  thereof,  and  is  now  called  the  Bilborough 
Cut. 

The  defendants  are  local  masters  and  coalowners  trading  in  copartner.ship 
together,  and  are  joint  proprietors,  renters,  lessees,  or  occupiers  of  certain  collieries 
situate  in  the  parishes  of  Shelley,  Nuthall,  and  Basford  respectively,  and  of  certain 
collieries  situate  at  Babbington,  called  the  Babbington  Collieries.  Some  years  since, 
by  virtue  of  the  said  Nottingham  Canal  Ac^,  a  railway  was  made  by  one  Gervase 
Bourne,  who  preceded  the  defendants  in  the  occupation  of  the  said  Babbington 
Collieries,  from  the  said  Babbington  Collieries  to  the  said  Nottingham  Canal,  which 
railway  still  subsists,  and  is  used  by  the  defendants  to  convey  coals  and  minerals  to 
the  said  Nottingham  Canal,  and  by  the  canal  to  Nottingham.  The  defendants  some 
time  since,  with  the  consent  of  the  owners  of  the  lands,  made  a  certain  other  railway 
communicating  with  the  railway  before  mentioned  at  the  Babbington  Collieries,  and 
passing  through  the  parishes  of  Bilborough  and  Nuthall  to  a  place  called  Cinder  Hill, 
and  a  junction  with  such  last-mentioned  railway  has  been  formed  by  the  said  defen- 
dants at  Cinder  Hill,  by  means  of  a  railway  made  to  communicate  with  a  certain 
intended  colliery  called  the  Nuthall  Colliery. 

The  defendants  intend  to  obtain  and  raise  coals  and  other  minerals  from  the  said 
Nuthall  Colliery,  and  they  propose  forming  a  railway  fitted  for  the  use  of  locomotive 
steam-engines,  from  their  said  colliery,  through  the  parishes  of  Basford  &o.  to  join 
the  said  Nottingham  Canal. 

The  plaintitls  are  the  owners  of  certain  lands  lying  in  the  line  of  the  proposed 
railway,  and  they  are  not  consenting  to  have  their  said  lands  crossed  by  or  used  for 
the  pur[)oses  of  such  proposed  r.iilway. 

A  railway  from  ihe  Nuthall  Colliery  to  the  north  end  of  the  Bilborough  Cut  would 
not  pass  thi'ough  an}'  lands  belonging  to  the  plaintili's. 

[423]  The  questions  for  the  opinion  of  the  Court  are,  first,  whether  the  defendants 
have  a  right  to  make  a  railway  over  the  said  plaintiffs'  land  under  the  provisions  of 
the  said  act;  secondly,  whether  they  have  a  right  to  make  a  railway  over  ihe 
plaintiffs'  land  for  the  purpose  of  being  traversed  by  locomotive  engines. 

The  points  marked  for  aigument  on  the  part  of  the  plaintiffs  were  the  negative  of 
the  questions  proposed.  The  defendants'  points  were,  that  they  were  empowered  by 
the  54th  section  of  the  Canal  Act  to  make  a  railway  fi'om  their  Nuthall  Colliery  to 
the  canal.  That  the  act  having  given  the  power  to  make  railways  generally,  without 
any  restriction  as  to  their  construction,  or  as  to  the  mode  in  which  they  are  to  be 
used,  the  defendants  have  a  right  to  make  them  foi'  the  purpose  of  being  traversed 
by  locomotive  engines.  That  at  all  events  there  can  be  no  legal  objection  to  the 
defendants  so  constructing  their  railway  as  that  it  may  admit  of  l)eing  traversed  hy 
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locomotive  eiif^iiies  as  well  as  by  animal  power.  That  if  the  use  of  locomotive  engines 
would  be  injurious  to  the  ijjaintifts,  the  time  to  object  to  the  use  of  them  will  be 
when  the  (lefenilatits  begin  to  u.se  thorn. 

Whitehui-st,  for  the  pliiintifi's.  The  power  given  by  this  act  is  not  a  continuing 
power,  but  is  confined  to  those  persons  who  were  the  proprietors  and  owners  then 
existing,  or  who  might  have  been  existing  during  the  progress  of  the  making  of  the 
canal,  and  therefore  the  defendants  do  not  fall  within  its  provisions,  and  have  no 
authoiity  to  make  this  railway.  It  was  limited  to  persons  who  were  interested  in  the 
mines  and  estates  in  those  days,  who  were  well  known,  and  whose  consent  was 
probably  olitained  to  the  passing  of  the  act,  or  who  must  be  taken  to  have  assented 
to  it  because  they  did  not  oppose  it.  But  it  never  could  be  intended  that  persons 
who  at  the  time  had  no  interest  in  the  mines  at  all,  and  who  did  not  know  of  the  act 
or  its  [424]  provisions,  should  be  allowed  to  take  the  lands  of  the  owners  for  any 
such  purposes  as  they  might  thereafter  require.  This,  being  a  private  act  of  Parlia- 
ment, ought  to  be  construed  strictly  as  against  individuals  claiming  to  derive  powers 
under  it,  and  more  favourably  as  regards  the  public.  2  Dwarris  on  Statutes,  688. 
Acts  of  Parliament  of  this  description  are  to  be  considered  as  mere  private  bargains 
with  the  legislature,  and  their  provisions  ought  not  to  be  extended  beyond  their  fair 
and  obvious  meaning.  [Alderson,  B.  There  is  nothing  to  shew  that  this  is  an 
unreasonable  exercise  of  the  power.]  It  is  submitted  that  the  defendants  have  no 
right  to  make  this  railway,  for  several  reasons  :  first,  they  have  already  made  one 
railway  to  the  canal  under  the  power  given  by  the  act ;  and  having  exercised  that 
power,  they  cannot  abandon  that  railway  and  make  others.  They  may  have  the 
power  to  make  one  railwa}',  but  not  an  infinite  number  of  railways.  The  power 
cannot  be  extended  beyond  the  express  terms  of  it.  Having  once  selected  a  particular 
Hue,  they  cainiot  abandon  that  at  pleasure,  and  make  other  railways  from  place  to 
place.  Again,  they  cannot  make  the  railway  as  propo.sed,  for,  by  the  58th  section, 
they  are  bound  to  make  it  to  the  north  end  of  the  Bilborough  Cut.  This  colliery  is 
situated  in  Nuthall,  and  the  legislature  seem  to  have  thought  that  the  owners  and 
occupiers  of  mines  there  ought  to  be  bound  to  use  the  Bilborough  Cut. 

Secondly,  the  defendants  are  not  authorized  to  make  a  railway  which  requires 
locomotive  engines.  The  power  to  use  such  railways  was  not  contemplated  at  the 
time  of  the  passing  of  this  act  in  1792.  The  laying  down  of  such  railways  as  were 
then  in  existence  was  very  different  from  what  would  be  required  for  locomotive 
engines,  [Parke,  B.  Was  not  this  matter  decided  by  Band  v.  Kinyscofe  (6  M.  & 
W.  174)1— not  that  you  might  use  locomotive  en-[425]-gines,  but  it  was  held  that  the 
authority  was  not  necessarily  limited  to  such  ways  as  were  in  use  at  the  time  of  the 
grant.]  Though  the  point  was  raised,  it  was  not  decided  whether,  under  the  reserva- 
tion of  a  sufficient  wayleave,  the  coal-owner  had  a  right  to  make  a  railway  with 
cuttings  and  embankments,  and  fenced  in  so  as  to  exclude  the  owner  of  the  soil.  In 
1792,  before  locomotive  engines  were  known,  the  railway  was  nothing  more  than  two 
pieces  of  iron  or  wood  laid  on  the  surface  of  the  land,  without  cuttings  or  embank- 
ments, and  the  light  to  make  the  railway  gave  no  privilege  or  right  to  make  cuttings 
or  embankments.  It  was,  in  truth,  nothing  more  than  a  tramroad,  with  the  right  of 
going  upon  the  road  so  laid  down,  the  carriage  being  drawn  by  horses,  and  it  was  not 
necessary  to  make  it  upon  a  flat  surface ;  and  this  consequence  followed,  that  the 
owner  was  not  excluded  from  the  occupation  of  the  land,  but  traversed  over  his  close 
as  if  no  railway  existed.  The  privilege  of  making  such  a  railway  would  not  authorize 
the  defendants  in  making  the  one  they  contemplate.  [Parke,  B.  The  parliamentary 
powei-  is  to  make  any  railway  ;  it  does  not  say,  such  as  are  now  made,  but  any  rail- 
way.] If  the  act  be  held  to  give  the  defendants  the  power  of  running  locomotive 
engines,  it  of  necessity  would  exclude  the  owners  of  land  from  traversing  these  roads 
altogether,  and  the  defendants  must  have  exclusive  possession  of  the  land  occupied 
by  the  railway,  which  never  could  have  been  the  intention  of  the  legislature.  The 
parties  are  not  empowered  by  the  act  to  take  the  land,  but  only  to  make  roads  over 
the  lands  or  grounds  of  any  person  or  persons — and  a  power  is  given  to  meet  and 
agree  with  the  proprietors  or  lessees  for  the  damages  to  be  occasioned  by  such  railway, 
and  if  they  cannot  agree,  then  it  is  to  be  settled  and  ascertained  by  commissioners  as 
therein  mentioned.  It  never  was  intended  to  give  them  any  power  to  take  the  land ; 
they  merely  were  to  have  a  right  of  road,  and  having  that,  it  was  not  intended  to 
give  [426J  them  the  power  of  raising  an  embankment  and  excluding  the  owners  from 
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the  land,  which  it  would  be  necessary  to  do  for  the  purpose  of  constructing  and  using 
the  contemplated  line. 

Humfrey,  contra,  was  stopped  by  the  Court. 

Parke,  B.  I  think  the  defendants  in  this  case  have  a  right  to  make  the  pioposcd 
road  for  carrying  coals  by  any  reasonable  means,  provided  it  does  not  create  a  nuisance. 
The  power  given  by  the  act  is  to  make  any  railway  ;  and  it  is  not  shewn  that  the  term 
railway  has  any  definite  meaning,  requiring  it  to  be  made  on  the  level ;  and  I  cannot 
think  that  it  can  be  qualilied  by  shewing  that,  at  the  time  of  the  passing  of  the  act, 
a  pai'ticular  species  of  railway,  unlike  the  one  contemplated,  was  in  use.  The  power 
is  general,  to  make  railways  over  the  lands  or  grounds  of  any  person  or  persons, 
making  satisfaction  for  the  damages  to  be  occasioned  thereby.  The  railroad  in  question 
must,  however,  be  properly  adapted  to  the  purpose,  and  reasonal)le  care  must  be  taken 
that  it  does  not  become  a  nuisance  to  the  public  or  to  individuals. 

Alderson,  B.  Subject  to  that  restriction,  the  defendants  ai'e  entitled  to  make 
any  road  embracing  the  last  improvements  that  are  in  existence  at  the  time  they 
make  the  road. 

EoLFE,  B.,  concurred. 

The  following  certificate  was  afterwards  sent : 

First,  We  have  heard  the  case  argued  by  counsel,  and  have  considered  the  same, 
and  are  of  opinion  that  the  defendants  have  a  right  to  make  a  railway  over  the 
plaintiffs'  land  under  the  provisions  of  the  act  of  Parliament  mentioned  in  this  case. 

[427]  Secondly,  We  are  of  opinion  that  the  defendants  have  a  right  to  make  such 
a  railway  over  the  plaintiffs'  land,  properly  constructed  for  the  purpose  of  being 
traversed  by  such  locomotive  engines,  if  any,  as  can  be  used  for  the  purposes  in  the 
act  mentioned  without  occasioning  any  public  or  private  nuisance.  Dated  this  2nd 
day  of  May,  1843.  J.  Parke. 

E.  H.  Alderson. 

R.  M.  ROLFE. 


Pardoe,  Surviving  Executor  of  Kinuersley  v.  Price.  Exch.  of  Pleas.  May  8,  1843. 
— Hy  a  local  act  (29  Geo.  2,)  the  trustees  of  certain  turnpike  roads  were  empowered 
to  borrow  money  at  interest  upon  the  credit  of  the  tolls,  and  to  assign  them  by 
way  of  mortgage  as  a  security,  such  money  to  be  repaid  out  of  the  money  arising 
from  the  tolls,  and  after  payment  of  the  expenses  of  the  act  of  Parliament,  to  be 
disposed  of  as  the  said  tolls  and  duties  were  directed  by  the  act  to  be  disposed 
of. — The  plaintiff''s  testator  having  advanced  £200  on  these  tolls,  the  turnpike 
trustees  by  deed  assigned  one-twentieth  part  of  the  tolls  to  secure  the  £200  and 
interest ;  and  the  plaintiff  having  brought  an  action  of  debt  for  £400,  the  interest 
due,  and  aveired  in  the  declaration  that  the  tolls  received  wei'e  sufficient  to  pay 
all  the  interest  on  all  the  sums  advanced  on  the  credit  of  the  tolls  : — Held,  on 
special  demurrer  to  the  declaration,  that  the  plaintiff' was  not  entitled  to  maintain 
an  action  against  the  trustees  to  recover  the  interest. 

[S.  C.  12  L.  J.  Ex.  285.     See  on  another  point,  13  M.  &  W.  267  ;  16  M.  &  W.  4.51.] 

This  was  an  action  of  debt  brought  by  the  plaintiff,  as  surviving  executor  of  the 
will  of  Lucy  Maria  Kinnersley,  the  executrix  of  the  will  of  James  Kinnersley,  against 
the  defendant,  the  clerk  to  the  trustees  for  executing  an  act  of  Parliament  of  the 
29  Geo.  2,  for  repairing  and  widening  certain  roads  in  the  county  of  Hereford  therein 
specified,  and  of  certain  other  acts  of  the  13,  34,  &  .59  Geo.  3,  enlarging,  amending, 
and  continuing  the  same.  The  first  count  of  the  declaration  stated,  that  whereas 
theretofore,  to  wit,  on  the  1st  of  January,  1795,  by  a  certain  deed  then  made  between 
the  said  J.  Kinnersley  of  the  one  part,  and  the  trustees  named  in  the  three  first  of 
the  aforesaid  acts  of  Parliament,  under  their  hands  and  seals,  of  the  other  part,  which 
deed  has  been  lost  by  length  of  time  and  accident,  the  said  trustees  assigned  to  the 
said  James  Kinnersley  and  his  executors  one-twentieth  part  of  the  tolls  to  be  levied 
by  virtue  of  the  said  acts,  to  secure  the  repayment  of  £200  advanced  by  the  said 
J.  Kinnersley  to  the  [428]  said  trustees  on  the  credit  of  the  said  tolls,  together  with 
interest  at  £.5  per  cent,  per  annum  ;  yet,  after  the  making  of  the  said  deed,  and  after 
the  death  of  the  said  James  Kinnersley,  to  wit,  on  the  1st  of  January,  1842,  arrears 
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of  interest  on  the  siiid  sura  of  £200,  to  a  largo  amount,  to  wit,  the  amount  of  £400, 
being  the  interest  for  forty  years  hist  past,  were  due,  and  the  tolls  received  by  the 
said  ^trustees  sinee  the  making  of  the  said  deed  were  sulticient  to  pay  all  the  interest 
on  all  the  sums  advanced  on  the  credit  of  the  said  tolls,  whereby  an  action  hath 
accrued  &c. ;  yet  the  defendant  hath  not  paid  the  same  or  any  part  thereof  to  the 
said  James  Kinnerslcy,  or  to  the  said  Lucy  Maria  Kinnersley,  or  to  the  plaintiff. 

Speoial  demurrer,  assigning  for  causes,  that  the  deed  was  not  sufficiently  described, 
and  that  no  sufficient  contract  was  alleged  whereon  a  liability  to  the  payment  of  the 
sum  of  money  sued  for  could  arise  ;  nor  was  there  any  covenant  set  forth  or  shewn, 
whereby  the  trustees  could  or  did  become  liable  to  the  payment  either  of  the  principal 
money  or  interest  mentioned  ;  neither  was  there  any  cause  of  action  sufficiently  dis- 
closed on  the  face  of  the  said  count  at  common  law,  nor  was  it  made  to  appear  that 
such  a  mode  of  declaring  was  given  or  warranted  by  any  statute  now  in  force.  And 
further,  that  it  does  not  appear  that  the  principal  money  and  interest  are  severable 
or  separate  debts  accruing  on  or  in  respect  of  separate  or  distinct  contracts,  and  that 
it  is  defective  in  not  shewing  on  what  ground  the  plaintifiF  has  declared  in  respect  of 
the  interest  alone,  without  shewing  whether  the  principal  sum  was  or  was  not  still 
subsisting  as  a  debt.  And  the  said  count  is  further  defective,  in  not  shewing  more 
specifically  how  the  interest  claimed  accrued,  and  at  what  rate  the  same  was  reserved, 
and  that  it  at  most  shews  a  right  in  the  said  James  Kinnersley  to  receive  certain  tolls, 
but  discloses  no  personal  liability  on  the  part  of  the  trustees  to  pay. 
Joinder  in  demurrer. 

[429]  Peacock,  in  support  of  the  demurrer.  The  question  in  this  ease  arises  on 
the  local  act,  29  Geo.  2,  by  which  the  trustees  of  certain  turnpike  roads  vi^ere 
empowered  to  borrow  at  interest  certain  sums  upon  the  credit  of  the  tolls,  and  to 
assign  the  tolls  by  way  of  mortgage  as  a  security  for  the  money  borrowed,  "  which 
said  tolls  or  duties  so  to  be  assigned  or  mortgaged  shall  be  a  security  for  repayment 
of  such  sum  or  sums  of  money  to  be  borrowed,  which  shall  be  repaid  out  of  the  money 
arising  or  collected  by  the  said  tolls  or  duties  with  legal  or  less  interest  for  the  same ; 
which  money  so  borrowed,  after  paying  and  discharging  the  expenses  of  obtaining 
this  present  act  of  Parliament,  shall  be  applied  and  disposed  of  as  the  said  tolls  and 
duties  are  by  this  act  directed  to  be  applied  and  disposed  of,  and  to  or  for  no  other 
use  or  purpose  whatsoever."  But  it  does  not  appear  that  the  trustees  have  covenanted 
to  pay  the  money,  and  therefore  the  plaintiff'  can  have  no  right  of  action  against  them. 
The  proper  remedy  is  by  an  action  of  ejectment  against  the  trustees,  for  the  stat. 
3  Geo.  4,  c.  126,  s.  49,  gives  the  mortgagee  power  to  bring  ejectment  in  order  to  pay 
himself  the  principal  money  and  interest  advanced.  Pcmtct  v.  The  Basingstoke  Canal 
Company  (3  Bing.  N.  C.  433 ;  2  Scott,  543)  is  an  authority  to  shew  that  this  action  is 
not  maintainable  There  the  Company  were  empowered  hy  act  of  Parliament  to  raise 
money  on  the  security  of  the  canal  and  dues.  By  the  form  of  the  deed  given  in  the 
act,  the  canal  and  dues  were  assigned  to  the  lenders  as  security  for  the  principal 
money  lent,  the  interest  on  which  was  to  be  paid  half-yearly  :  and  it  was  held  that 
an  action  of  covenant  for  nonpayment  of  interest  did  not  lie  against  the  company  on 
such  deed.  Besides,  the  plaintiff"  being  entitled  to  one-twentieth  part  only  of  the 
tolls,  it  ought  to  have  been  shewn  that  the  trustees  received  that  particular  portion 
of  the  tolls,  whereas  it  is  only  stated  that  the  tolls  received  [430]  by  the  trustees 
since  the  making  of  the  said  deed  were  sufficient  to  pay  all  the  interest  on  all  the 
sums  advanced  on  the  credit  of  the  tolls,  without  saying  whether  the  trustees  had 
received  all  the  tolls.  Non  constat  that  the  plaintiff  himself  did  not  receive  the 
portion  of  the  tolls  which  had  been  assigned  to  him.  Again,  by  the  local  act  the 
trustees  were  directed  to  pay  the  expenses  of  passing  the  act  out  of  the  first  tolls 
received  by  them,  and  it  does  not  appear  that  they  have  received  more  than  the 
expenses  of  passing  the  act.  All  that  is  stated  is,  that  the  tolls  received  were  sufficient 
to  pay  the  interest  on  the  money  advanced ;  but  if  the  proper  averments  had  been 
made,  the  trustees  might  have  been  able  to  discharge  themselves  by  shewing  that  they 
had  exhausted  the  funds  in  paying  the  expenses  of  obtaining  the  act,  and  repairing 
the  roads,  which  they  were  bound  to  do.  The  count,  theiefore,  does  not  shew  that 
the  money  was  received  for  the  plaintiffs  use.  Besides,  there  is  no  clause  in  the  act 
of  Parliament  directing  the  trustees  to  pay  the  interest  on  the  monies  borrowed.  The 
only  remedy  of  the  plaintiff",  therefore,  was  to  receive  the  tolls  himself,  for  so  long  as 
he  allowed  the  trustees  to  receive  the  tolls  assigned  to  him,  they  were  in  the  situation 
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of  mortgagors  in  possession,  and  a  mortgagee  cannot  contend  that  the  rents  received 
by  a  mortgagor  in  possession  are  money  received  for  his  use.  His  proper  course  is  to 
bring  ejectment,  or  sue  on  the  covenant  to  pay  the  principal  and  interest,  if  there  is 
one  contained  in  the  mortgage  deed. 

Smythies,  contra.  The  declaration  is  good  on  general  demurrer.  The  trustees, 
under  this  act,  are  to  receive  the  tolls  and  ])ay  the  creditors  rateably,  discharging  the 
interest  before  they  pay  the  principal  mone}'.  It  is  averred  in  this  declaration  that 
the  tolls  received  liy  the  trustees  were  sufficient  to  pay  all  the  interest  on  all  the  sums 
advanced  on  the  credit  of  the  tolls,  wdiich  is  amply  sutlicient  on  general  [431]  demurrer. 
Cane  v.  Uluqjinan  (5  Ad.  i^  Ell.  6-17;  1  Nev.  &  P.  10-1).  In  Curden  v.  The  Geuerul 
Cemetery  Company  (7  Scott,  97  ;  5  Bing.  N.  C.  2.53),  an  averment  that  the  company 
under  and  by  virtue  of  the  act  did  receive  divers  sums  of  money,  out  of  which  they 
might  and  ought  to  have  satisfied  the  plaintiff',  was  held  sutKcient  upon  general 
demurrer.  This  is  substantially  an  action  for  money  had  and  received.  Secondly, 
the  trustees  are  personally  liable  to  the  extent  of  the  tolls  received  by  them  ;  and  they 
are  bound  by  law  to  pay  the  interest,  without  being  called  upon  to  pay  the  principal. 
Thirdh',  the  mortgagee  cannot  in  this  case  maintain  ejectment,  because  the  toll-houses 
and  toll-gates  are  not  to  be  mortgaged,  Init  only  the  "  tolls  or  duties  :  "  and  the  3  Geo.  4, 
c.  126,  s.  49  gives  to  the  trustees  no  further  power  to  mortgage  than  they  possessed 
before.  [Parke,  B.  The  dithculty  I  have  is,  that  there  is  no  clause  which  compels 
the  trustees  to  pay  the  interest.] 

Peacock  replied. 

Per  Curiam.  We  think  the  defendant  is  entitled  to  our  judgment.  We  do  not 
see  how  the  plaintiff'  can  maintain  this  action  against  the  trustees,  for  he  has  not  been 
able  to  point  out  any  clause  in  the  act  which  makes  it  compulsory  on  the  trustees  to 
pay  the  interest.  If  the  plaintiff'  could  succeed  at  all,  it  would  be  on  the  count  for 
money  had  and  received,  after  notice  to  the  trustees  to  pay  the  interest  to  him ;  but 
upon  that  we  give  no  opinion.  The  plaintiff',  however,  may  have  leave  to  amend  : 
otherwise 

Judgment  for  the  defendant. 

[432]  Bradley  and  Others  v.  Sir  James  Eyre  and  Another.  Exch.  of  Pleas. 
May  3,  1843. — A  declaration  in  sci.  fa.  stated,  that  the  plaintiti's  recovered  against 
one  B.,  as  secretary  to  the  Patent  Rolling  and  Compressing  Iron  Company,  a 
certain  debt  then  due  and  owing  from  the  company  to  the  plaintiff's,  and  averred 
that  the  defendants  and  others  were,  at  the  time  of  the  recovery  of  the  judgment, 
and  from  thence  have  been  and  still  are,  shareholders  of  the  company.  Plea, 
that  B.  was  not  secretary  pursuant  to  the  statute  creating  the  company,  modo  et 
forma  as  in  the  scire  facias  alleged,  concluding  to  the  country  : — Held,  first,  that 
the  plea  was  bad,  as  it  traversed  an  allegation  not  contained  in  the  declaration, 
concluding  to  the  country.  Secondly,  that  the  declaration,  stating  a  judgment 
to  have  been  obtained  against  B.,  as  secretary  to  the  company,  for  a  debt  due 
from  the  company,  was  sufficient,  and  that  it  need  not  allege  that  B.  was  secretary 
at  the  commencement  of  the  original  suit,  for  if  he  were  not  so  the  proceeding 
would  be  erroneous,  which  the  Court  will  not  presume  : — Semble,  that,  even  if 
he  were  not  such  secretary,  the  judgment  having  been  obtained  against  him,  the 
company  would  still  be  bound  by  it,  and  that  if  the  nominal  defendant  coUusively 
suff'ers  judgment  by  default,  the  shareholders  should  apply  to  the  Court  to  set 
aside  the  proceedings. — By  the  20th  section  of  the  company's  act,  4  &  5  Vict, 
c.  Ixxxix.,  a  memorial  of  the  names  &c.  of  the  directors,  shareholders,  and  secretary 
of  the  company,  was  required  to  be  enrolled  in  Chancery  within  six  months  after 
the  passing  thereof,  and  by  the  24th  section  it  was  enacted,  "that  until  the  first 
memorial  should  have  been  so  duly  enrolled,  no  action  or  other  proceeding  liy  or 
against  the  company  should  be  commenced  or  prosecuted  under  the  authority  of 
the  act:" — Held,  that  a  plea,  that  the  company  did  not  within  six  months  cause 
to  be  enrolled  a  memorial  of  the  names  &c.  of  the  directors  and  secretary  for  the 
time  being  of  the  company,  and  of  the  shareholders  thereof,  according  to  the  act, 
was  bad  :  for  although  it  was  a  condition  precedent  that  the  names  of  some 
members  of  the  company  should  be  enrolled  within  six  months  before  an  action 
or  suit  was  commenced,  there  was  no  condition  that  the  names  of  every  subsequent 

Ex.  Div.  Viii. — -Mi* 
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inciiibcr  should  l)u  so  enrolled,  :iiid  that  that  provision  was  not  applicable  to  a 
proccediiif,'  by  sci.  fa.— Held,  also,  that  the  defendants  were  not  at  liberty  to 
plead  to  the  declaration  in  scire  facias  any  matter  which  might  have  been  pleaded 
or  set  up  as  a  defence  to  the  original  action. — By  the  12th  section  of  the  act,  it 
was  enacted  that  it  should  be  lawful  for  the  plaintiff  to  cause  execution  upon  any 
judgment  iVc.  obtained  by  him  in  any  such  action  against  any  such  nominal  party 
as  aforesaid,  to  be  issued  against  all  or  any  of  the  shareholders  for  the  time  being 
of  the  company  ;  and  that  if  such  execution  should  be  ineffectual  &c.,  then  it 
should  be  lawful  for  him  to  issue  execution  against  any  person  who  was  a  share- 
bolder  at  the  time  the  contract  was  entered  into  ;  provided,  that  no  person  having 
ceased  to  be  a  shareholder  should  l)e  lialjle  to  the  payment  of  any  debt  &c.  for 
which  he  would  not  have  been  liable  as  a  partner,  and  the  act  was  not  to  be 
construed  to  enable  any  party  to  a  suit  to  recover  from  any  individual  shareholder 
any  other  oi-  greater  sum  than  might  have  been  recovered  if  that  act  had  not  been 
passed  : — Held,  that  execution  must  first  issue  against  those  persons  who  were 
shareholders  at  the  time  it  was  issued,  provided  they  were  shareholders  at  the 
time  of  the  contract,  and  would  have  been  liable  to  the  plaintiff  if  the  action  had 
been  brought  against  them  instead  of  the  nominal  defendant. — And  semble,  that 
the  defendants  might  have  pleaded  that  they  were  not  shareholders  at  the  time 
of  the  contract  being  entered  into. 

[S.  C.  1  D.  &  L.  260;  12  L.  J.  Ex.  450.     See  the  two  following  cases.] 

Scire  facias.  The  declaration  stated,  that  whereas  R.  Bradley,  W.  Burrows,  &c., 
(the  plaintiffs)  by  the  consideration  and  judgment  of  the  Court,  recovered  against 
J.  C.  Brettell,  as  the  secretary  to  the  Patent  Rolling  and  Compressing  Iron  Company, 
pursuant  to  the  statute  made  and  passed  in  a  session  of  Parliament  holden  in  the  4th 
and  5th  Vict.,  intituled  "  An  act  to  enable  the  Patent  Rolling  and  Compressing  Iron 
Compan)'  to  purchase  cer-[433]-tain  Letters  Patent,  and  to  sue  and  be  sued,"  a  certain 
debtof  £539, 12s.  10d.,thcn  due  and  owing  from  the  said  company  to  the  said  R.  Bradley 
and  W.  Burrows,  and  also  £8,  lis.,  which,  in  the  same  Court,  were  adjudged  to  the 
said  R.  Bradley  and  W.  Burrows  for  their  damages  which  they  had  sustained,  as  well 
on  occasion  of  the  detention  of  the  said  debt  as  for  their  costs  and  ehai'ges  by  them 
about  their  suit  in  that  behalf  expended,  whereof  the  said  J.  C.  Brettell,  as  such  secretary 
as  aforesaid,  was  convicted,  pursuant  to  the  statute  in  such  case  made  and  provided, 
&c.  "And  now,  on  behalf  of  the  said  R.  Bradley  and  W.  Burrows,  in  our  said  Couit 
before  the  Barons  of  our  Exchequer,  we  ha-ve  been  informed,  that  although  judg- 
ment 1)6  thereupon  given,  vet  execution  of  the  debt  and  damages  aforesaid  remains 
to  be  made  to  them,  and  "that  Sir  James  Eyre,  Thomas  Kettrick,  Moritz  Platow, 
W.  A.  Urquhart,  Marcus  Warburg,  &c.,  [naming  the  other  members  of  the  company], 
at  the  time  of  the  recovering  and  giving  of  the  said  judgment,  were,  and  from  thence 
have  been  and  .still  are,  shareholders  of  the  saicl  company :  wherefore  the  said 
R.  Bradley  and  W.  Burrows  have  humbly  besought  us  to  provide  them  a  proper 
remedy  in  this  behalf,  and  we  being  willing  that  what  is  just  in  this  behalf  should  be 
done,  command  you  (the  sheriff)  that  by  honest  and  lawful  men  of  your  bailiwick  you 
make  known  to  the  said  Sir  James  Eyre,  &c.,  that  they  be  before  the  Barons  of  our 
said  Exchequer  at  "Westminster,  on  &c.,  to  shew  if  they  have  or  know,  or  any  or  either 
of  them  has  or  knows  of  anything  to  say  for  themselves  or  himself  why  the  said 
R.  Bradley  and  W.  Burrows  ought  not  to  bave  execution  against  the  said  Sir  James 
Eyre,  &c.  for  the  debt  and  damages  aforesaid,  together  with  interest  upon  the  said 
two  sums  of  £539,  12s.  lOd.  and  £8,  lis.,  at  the  rate  of  four  per  cent,  per  aiuuim  from 
the  said  29th  October,  1842:  on  which  day  judgment  was  entered  n/j^." 

Pleas,  first,  (executionem  non)  because  the  defendants  sav,  that  the  said  J.  C. 
Brettell,  in  the  same  scire  facias  above  [434]  mentioned,  was  not  secretary  to  the 
Patent  Rolling  and  Compressing  Iron  Company,  pursuant  to  the  said  statute  made 
and  passed  m  the  session  of  Parliament  holden  &c.,  modo  et  forma  as  in  the  scire  facias 
alleged  :  concluding  to  the  country. 

Thirdly,  (executionem  non)  because  they  say,  that  the  said  Patent  Rolling  and 
Compressnig  Iron  Company  in  the  said  scire  facias  mentioned,  was,  during  all  the 
tmie  thereui  mentioned,  and  is,  a  jo'nt-stock  company  established,  constituted,  and 
unitcfl  under  and  by  virtue  of  the  said  statute  in  the  said  scire  facias  above  mentioned  : 
that  the  said  company  did  not  at  any  time  within  six  months  after  the  passing  of  the 
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said  act  of  Parliament,  cause  to  be  enrolled  a  memorial,  verified  as  in  the  said  act  is 
in  that  behalf  mentioned,  of  the  names,  residences,  and  descriptions  of  the  directors 
and  secretarj-  for  the  time  being  of  the  said  company  and  of  the  shareholders  thereof, 
according  to  the  force,  form,  and  effect,  true  intent  and  meaning  of  the  said  act  in 
manner  and  form  as  by  the  said  act  is  in  that  1)ehalf  provided  and  enacted  :  that  the 
said  suit  in  which  the  said  recovery  was  so  made  as  in  the  said  scire  facias  mentioned, 
and  the  said  scire  facias  above  mentioned,  were  commenced  after  the  said  period  of 
six  months  after  the  passing  of  the  said  act  had  elapsed,  without  such  memorial  as 
aforesaid  being  duly  enrolled  in  manner  and  form  aforesaid.     Verification. 

Fourthly,  to  so  much  of  the  said  debt,  damages,  and  interest  in  the  said  scire  facias 
above  mentioned  as  relates  to  the  sum  of  £533,  IGs.,  specitiod  in  the  bill  c.f  exchange 
in  the  first  count  of  the  declaration  in  the  record  and  proceedings  hereinafter  mentioned, 
and  parcel  of  the  said  debt  of  £539,  12s.  lOd.,  specified  in  the  said  record  and  proceed- 
ings, and  all  damages  and  causes  of  action   therein    mentioned  in   respect  thereof, 
(executionem  non)  because  the  defendants  say,  that  after  the  passing  of  the  said  act 
of  Parliament   in   the  said  scire  facias  mentioned,  the  said  li.  [435]  Bradley  and 
W.  Burrows  instituted  and  prosecuted  the  suit  and  proceedings  hereinafter  mentioned, 
wherein  and  by  virtue  whereof  the  said  debt  and  damages  in  the  said  .scire  facias 
mentioned  were,  by  the  consideration  and  judgment  of  the  said  Court  of  Exchequer 
at  Westminster,  recovered  against  the  said  J.  G.  Brettell,  as  therein  above  alleged, 
against  the  said  Patent  Rolling  and  Compressing  Iron  Company  ;  and  that  in  such 
suit  and  proceedings  aforesaid  the  said  J.  C.  Brettell  was  always  the  nominal  defendant 
only,  lepresenting  the  said  company  in  such  suits  and  proceedings,  and  not  otherwise  : 
that  the  record  of  the  said  writ  and  proceedings,  now  remaining  on  the  said  rolls  of 
the  said  Court  of  Exchequer,  as  in  the  said  scire  facias  mentioned,  hath  always  been 
and  still  is  in  the  words  and  figures  and  to  the  effect  following,  that  is  to  say  :  [The 
plea  then  set  out  the  record  in  an  action  of  debt  brought  by  the  plaintiff's  against  the 
company,  and  in  which  J.  C.  Brettell  was  sued  as  their  secretary.     The  declaration 
contained  a  count  on  a  bill  of  exchange  drawn  by  the  plaintiffs  on  the  company,  and 
accepted  by  J.  C.  Brettell  as  such  secretary,  and  also  counts  for  goods  sold,  work  and 
laboui',  &c.,  and  it  appeared  that  judgment  liy  nil  dicit  was  signed  on  the  26th  October, 
1842.     The  plea  then  proceeded]:  that  neither  on  the  said  26th  October,  1S42,  when 
the  said  judgment  was  so  signed  and  recovered  against  the  said  J.  C.  Brettell  as  such 
secretary  as  aforesaid,  nor  at  any  other  time  previous  thereto,  had  they  the  defendants 
or  either  of  them  any  knowledge  or  notice  whatsoever,  or  any  means  of  obtaining  any 
knowledge  or  notice  whatsoever,  of  the  said  suit  and  proceedings  so  instituted  and 
prosecuted  against  the  said  J.  C.  Brettell  as  such  secretary  as  aforesaid,  nor  had  he 
any  power  or  authority  whatsoever  from  the  defendants,  or  from  either  of  them,  to 
suffer  the  said  judgment  to  be  so  recovered  against  him  as  aforesaid  :  and  that  it 
was  never  po.ssible  for  them,  or  for  either  of  them,  [436]  to  plead  to  the  said  action, 
or  to  defend  themselves  or  either  of  them  against  the  plaintiffs  or  either  of  them  in 
any  manner  in  the  same  action,  or  to  do  any  thing  in  bar  and  preclusion  thereof ;  and 
that  the  said  judgment  was  so  signed  and  recovered  as  aforesaid  without  any  negligence, 
laches,  or  default  whatsoever  of  them  the  defendants  or  of  either  of  them,  and  without 
any  authority,  leave,  or  license  from  them  or  from  either  of  them  in  that  behalf,  and 
without  their  consent  or  the  consent  of  either  of  them  :  that  they  the  defendants  never 
did,  nor  did  either  of  them,  accept  the  said  bill  of  exchange  hereinafter  mentioned, 
either  by  the  said  J.  C.  Brettell  or  by  any  person  whomsoever,  or  by  any  person's 
agency,  or  at  any  time,  or  under  any  circumstances,  or  in  any  manner  or  form  whatso- 
ever ;  and  that  by  reason  of  the  premises,  the  plaintift's  (they  being  from  the  time  of  the 
commencement  of  the  said  suit  in  which  the  said  judgment  was  so  recovered  and 
signed  as  aforesaid,  and  whereon  the  said  scire  facias  hath  been  and  is  so  grounded  as 
aforesaid,  hitherto,  and  still  being  parties  thereto  respectively),  according  to  the  true 
intent  and  meaning  of  the  said  statute,  never  could,  nor  could  any  or  either  of  them, 
in  any  way  whatsoever  have  recovered  fi'om  the  said  defendants,  or  from  either  of 
them,  either  by  reason  of  their  or  either  of  their  being  shareholders  or  an  individual 
shareholder  in  the  said  company,  or  in  any  other  way  whatsoever,  the  said  sum  of 
money  in  the  said  bill  of  exchange  mentioned,  or  any  part  thereof,  or  any  damages 
whatsoever  in  respect  thereof ;  and  the  plaintiHs  never  had,  nor  had  either  of  them, 
any  claim  or  demand  whatsoever  against  the  said  defendants,  or  against  either  of  them, 
for  or  ill  respect  of  the  same  bill  of  exchange.     Verification. 
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Fifthly,  as  to  the  residue  of  the  Jebt,  damages,  and  interest,  a  simihvr  plea  to 
the  last. 

Special  denuuier  to  the  liist  plea,  assigning  for  causes,  [437]  that  the  action  being 
merely  for  the  purpose  of  enabling  the  parties  sued  therein  to  shew  cause  why  the 
plaintiff's  should  not  have  execution  against  the  defendants  on  the  judgment  obtained 
against  J.  C.  Brettell  as  such  secretary  to  the  Patent  Rolling  and  Compressing  Iron 
Company,  the  defendants  are  precluded  from  pleading  any  matter  in  this  action  which 
might  have  been  pleaded  in  the  original  action  in  which  the  said  judgment  was  so 
recovered,  and  that  it  is  therefore  inadmissible  for  the  now  defendants  to  say  that  the 
said  J.  C.  Brettell  was  not  the  secretary  to  the  said  company  as  above  pleaded,  since 
that  matter  might  have  been  pleaded  in  the  original  action  against  the  said  J.  C. 
Brettell  as  secretary  as  aforesaid,  and  for  aught  that  appears  to  the  contrary  in  the 
said  plea,  may  have  been  actually  pleaded,  tried,  and  determined,  or  if  it  could  not 
have  been  pleaded  in  the  original  action,  the  defendants  should  have  shewn  in  their 
plea  some  good  reason  why  such  matter  was  not  or  could  not  be  pleaded  in  the  oiiginal 
action,  whereas  the  said  plea  is  so  worded  as  to  leave  it  uncertain  what  it  is  that  the 
defendants  really  mean  to  deny,  whether  that  the  said  J.  C.  Brettell  was  ever  at  any 
time  such  secretary,  or  that  he  was  such  secretary  during  the  time  when  the  proceedings 
in  the  original  action  were  pending,  or  at  the  commencement  or  conclusion  thereof : 
also,  that  the  defendants  are  estopped,  by  the  record  in  the  original  action  and  by  the 
judgment  recovered  against  J.  C.  Brettell  as  secretary,  from  denying  that  he  was  such 
secretary  :  also,  that  the  plea  tends  to  raise  an  immaterial  issue  :  also,  for  that  it 
traverses  and  attempts  to  put  in  issue  a  fact  not  alleged  nor  necessarily  implied  in  the 
declaration  or  writ  of  scire  facias :  also,  that  the  said  plea  should  have  concluded  with 
a  verification,  or  to  the  record. 

Special  demurrer  to  the  third  plea,  assigning  for  causes,  that  this  action  being 
merely  for  the  purpose  of  enabling  the  parties  sued  therein  to  shew  cause  why  the 
plaintili's  should  not  have  execution  against  the  defendants  herein  [438]  on  the  said 
judgment  obtained  against  the  said  J.  C.  Bi'ettell,  as  such  secretary,  as  in  the  said 
writ  of  scire  facias  mentioned,  the  defendants  herein  ai'e  estopped  from  pleading  any 
matter  in  this  action,  which  might  have  been  pleaded  in  the  original  action  in  which 
the  said  judgment  was  so  recovered,  and  that  it  is  therefore  inadmissible  for  the  now 
defendants  or  any  of  them  to  say  or  plead  that  the  said  company  did  not  at  any  time 
within  six  months  after  the  passing  of  the  said  act  of  Parliament  cause  to  be  enrolled 
such  memorial  as  in  the  said  third  plea  mentioned,  as  in  the  said  act  is  in  that  behalf 
provided  and  enacted  ;  since  that  matter  might  have  been  pleaded  in  the  original 
action  in  which  the  said  judgment  was  recovered  as  aforesaid,  and  it  appears  on  the 
face  of  the  said  plea  that  it  might  have  been  so  pleaded,  and  for  aught  that  appears, 
it  may  have  been  pleaded,  tried,  and  determined  in  the  original  action,  or  if  it  was 
not  or  could  not  have  been  so  pleaded  in  the  original  action,  then  the  said 
defendants  should  have  stated  and  shewn  in  their  said  plea  some  good  reason 
why  such  matter  was  not  or  could  not  be  pleaded  in  the  original  action  : 
and  also,  for  that,  after  the  said  company  have  sufiei-ed  the  plaintiffs  to  recover  the 
said  judgment  against  the  said  J.  C.  Brettell,  as  secretary  as  aforesaid,  in  an  action 
founded  upon  the  said  statute,  it  is  too  late  for  the  now  defendants  or  any  of  them  to 
plead  such  matter  as  aforesaid  as  a  reason  why  execution  should  not  issue  on  the  said 
judgment,  and  for  that  by  pleading  such  matter  the  said  defendants  are  taking 
advantage  of  their  own  wrong  :  and  also,  for  that  the  plea  sets  up  as  a  defence  a  matter 
which  is  immaterial  to  this  action,  viz.  that  the  said  company  did  not  at  any  time 
within  six  months  after  the  passing  of  the  said  act  cause  to  be  enrolled  such  memorial 
as  aforesaid,  whereas,  if  the  said  company  caused  the  said  memorial  so  to  be  enrolled 
after  the  said  period  of  six  months  and  before  the  commencement  of  the  said  original 
action.  It  was  sutlicient  to  entitle  the  plaintifis  to  commence  [439]  and  prosecute  the 
said  original  action  under  the  authority  of  the  said  act  of  Parliament:  and  also,  for 
that  the  clause  m  the  said  act  of  Parliament  prohibiting  actions  and  proceedings 
against  the  company  until  the  first  memorial  shall  have  been  enrolled  in  manner  as 
the  said  act  requires,  does  not  apply  to  a  scire  facias  against  individual  shareholders 
for  having  execution  against  them  of  a  judgment  obtained  against  the  company  in  the 
name  of  their  secretary  :  and  also,  for  that  the  said  plea  is  double,  and  sets  up  not 
merely  in  the  former  part  of  the  plea  that  the  said  memorial  was  not  duly  enrolled 
by  the  company  withm  six  mouths  after  the  passing  of  the  said  act,  but  also  in  the 
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latter  part  of  the  plea  that  it  was  ncit  duly  niiiollcd  when  the  said  original  artinn  and 
the  said  scire  facias  wore  commenced,  that  is  to  say,  after  the  lapse  of  the  said  poi-ind 
of  six  months,  which  is  another  matter  of  answer  or  defence  :  and  also,  for  that  the 
concluding  sentence  of  the  said  plea  next  preceding  the  verification  is  ambiguous  and 
uncertain,  and  leaves  it  in  doubt  whether  the  defendants  thereby  mean  to  say  that 
no  such  memorial  had  been  duly  enrolled  at  the  time  when  the  original  action  and 
scire  facias  were  commenced,  or  that  such  memorial  had  not  been  duly  enrolleil 
within  the  six  months  after  the  ])assing  of  the  act,  so  that  the  plaintili's  cannot  safi^ly 
take  issue  on  either  of  those  allegations. 

Special  demurrer  to  the  fourth  plea,  assigning  for  causes,  that  the  said  defendants 
are  estopped,  by  the  record  of  the  judgment  and  proceedings  in  the  original  action 
set  out  in  the  plea,  from  pleading  the  matters  therein  pleaded  ;  it  not  being  denied 
in  the  said  fourth  plea  that  the  said  J.  C.  Brettell  was  the  secretary  to  the  said  company 
as  mentioned  in  the  said  record,  nor  that  the  said  defendants  were  shareholdei's  of  the 
said  company,  in  manner  and  form  as  mentioned  in  the  said  writ  of  scire  facias  ;  that 
the  said  defendants  are  either  parties  or  privies  to  the  said  judgment,  and  to  the  said 
original  action  ;  and  that  they  [440]  are  precluded  from  denj'ing  that  the  said  company 
accepted  the  bill  mentioned  in  the  fii'st  count  of  the  declaration  in  the  said  record,  in 
manner  and  form  as  in  that  coiuit  alleged  ;  in  which  case,  the  defendants,  as  such 
shai'cholders  of  the  said  company,  are  liable  to  execution  at  the  suit  of  the  plaintiffs 
on  the  said  judgment,  by  force  of  the  statute  mentioned  in  the  said  writ  of  scire  facias, 
even  though  the  said  defendants,  or  either  of  them,  could  never  have  been  sued 
individually  as  acceptors  of  the  said  bill,  either  alone  or  jointly  with  any  other  person  or 
persons,  and  even  though  the  said  defendants  had  no  coiuiexion  with  the  said  company 
till  after  the  said  bill  was  accepted  and  dishonoured,  and  even  though  the  whole  of 
the  facts  alleged  in  the  said  plea  be  true  :  and  also,  for  that  the  whole  of  the  said  plea 
is  founded  upon  the  erroneous  assumption  that  no  shareholder  of  the  said  company  is 
liable  to  execution  upon  the  said  judgment,  who  would  not  have  been  liable  to  be 
sued  for  the  debts  recovered  in  the  said  original  action,  or  part  of  them,  in  an  action 
at  common  law  not  founded  upon  the  said  statute  ;  and  also,  for  that  the  allegation 
in  the  said  fourth  plea,  to  the  effect  that  the  said  defendants  had  no  knowledge  or 
notice,  or  any  means  of  obtaining  any  knowledge  or  notice,  of  the  said  suit  and  pro- 
ceedings against  the  said  J.  C.  Brettell  as  such  secretary  as  aforesaid,  is  either 
argumentative,  and  contrar}'  to  the  record  set  out  in  the  said  plea,  and  to  the  estoppel 
apparent  thereon,  as  being  in  effect  a  denial  that  the  said  company,  or  the  said  J.  C. 
Brettell  as  such  secretary  as  aforesaid,  had  such  knowledge  or  notice  as  aforesaid,  or 
such  means  of  obtaining  the  same  ;  or  else,  if  it  is  not  intended  thereby  to  deny  that 
the  said  compan}',  or  the  said  J.  C.  Brettell  as  secretary  thereof,  had  such  knowledge 
or  notice,  or  means  of  obtaining  the  same,  but  only  that  the  said  defendants,  or  cither 
of  them,  had  it,  then  the  said  allegation  is  immaterial  and  irrelevant,  or  amounts  to 
a  traverse  of  a  matter  of  law,  since  notice  of  the  said  action  [441]  to  the  said  company, 
or  to  the  seci'etary  thereof  as  such,  was  notice  in  law  to  the  shareholders  of  the  said 
company,  so  far  as  any  such  notice  was  requisite  ;  and,  since  it  is  not  pretended  in 
the  said  plea  that  the  defendants  were  not  such  shareholders  at  the  time  of  the  com- 
mencement, and  during  the  pendency,  of  the  said  original  action  :  and  also,  for  that 
it  is  utterly  immaterial  to  this  action  whether  or  no  the  said  defendants  ever  had,  or 
had  not,  any  such  notice  or  knowledge  as  aforesaid,  or  means  of  obtaining  it,  either 
in  law  or  fact,  provided  only  they  were  shareholders  of  the  said  company  at  the  times 
of  recoveiing  the  said  judgment,  and  of  issuing  the  said  writ  of  scire  facias,  or  even 
at  the  time  of  the  issuing  of  the  said  scire  facias  only,  which  is  not  denied  in  the  said 
plea :  and  also,  for  that  the  allegation  in  the  same  plea,  that  the  said  J.  C.  Brettell 
had  no  power  or  authority  from  the  said  defendants,  or  either  of  them,  to  sufl'er  the 
said  judgment  to  be  so  recovered  against  him  as  therein  mentioned,  is  either  argu- 
mentative, as  being  in  efl'ect  a  denial  that  the  said  J.  C.  Brettell  had  any  such  power 
or  authority  from  the  said  company,  in  which  case  it  is  a  traverse  of  a  matter  of  law, 
and  of  the  effect  of  the  statute  aforesaid,  or  is  an  argumentative  denial  that  Brettell 
was  such  secretary  as  aforesaid,  which  the  defendants  cannot  be  allowed  to  plead,  and 
which  the  record  concludes  the  defendants  from  denying;  or  else  it  admits  that 
Brettell,  as  secretary  as  aforesaid,  had  such  power  and  authority  from  the  said 
company,  and  merely  denies  that  he  had  such  power  and  authority  from  the  defen- 
dants, or  either  of  them,  as  individuals,  in  which  ease  the  said  allegation  is  repugnant. 
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immaterial,  and  irrelevant,  as  the  said  defendants  have  not  denied   that  they  were 
shareholders  of  the  said  company  when  the  said  judgment  was  suilered  and  recovered 
as  aforesaid,  and  amounts  to  a  negative  pregnant  with  an  affirmative,  viz.  that  Brettell 
had  such  power  as  aforesaid  from  the  said  company  :  and  also,  for  that  it  is  immaterial 
to  this  action  [442]  whether  or  no  Brettell  ever  had  any  such  power  or  authority  from 
the  defendants,  or  either  of  them,  pi-ovided  only  they  were  shareholders  of  the  said 
company  at  the  times  of  recovering  the  said  judgment,  and  of  issuing  the  said  writ 
of  scire" facias,  or  even  at  the  latter  of  those  times  only,  which  is  not  denied  in  the 
said  plea:  and  also,  for  that  the  said  oiiginal  action  and  judgment  are,  in  legal  effect, 
an  action  and  judgment  against  the  said  company ;  and  that  the  said  judgment  was, 
in  consideration  of  law,  suffered  by  the  said  company,  and  not  by  the  said  Brettell ; 
and  it  is,  therefore,  immaterial  whether  he  had  any  power  or  authority  to  suffer  the 
same  :  and  also,  for  that,  inasmuch  as  it  appears  by  the  record  set  out  in  the  said 
fourth  plea  that  the  said  company,  or  the  said  J.  C.  Brettell,  as  the  secretary  thereof, 
had  the  opportunity  of  pleading  to  and  defending  the  original  action,  and  appeai'cd 
and  suffered  judgment  by  default  therein,  (which  facts  the  defendants  are  estopped 
from  denying,  and  which  are  not  denied  in  the  said  plea,  and  are  conclusively  shewn 
by  the  said  record,)  the  allegations  in  the  said  plea,  that  it  was  never  possible  for  the 
defendants,  or  either  of  them,  to  plead  to  the  said  action,  or  to  defend  themselves,  or 
either  of  them,  against  the  plaintiffs,  or  either  of  them,  in  any  manner  in  the  same 
action,  or  to  sa.y  anything  in  bar  or  preclusion  thereof,  and  that  the  said  judgment 
was  so  signed  and   recovered    as   aforesaid,  and  without  any  negligence,  laches,  or 
default  whatever  of  them,  or  either  of  them,  and  without  any  authority,  leave,  or 
license,  from  them,  or  either  of  them,  and  without  their  consent,  or  the  consent  of 
either  of  them,  particularly  as  the  defendants  have  not  denied  in  the  said  plea  that 
they  were  shareholders  in  the  said  company  during  the  pendency  of  the  said  original 
action,  either  tend  to  bring  in  issue  before  a  jury  a  mere  matter  of  law,  viz.  whether 
the  acts,  powers,  and  defaults  of  the  said  company,  or  of   the  said  J.  C.  Brettell, 
as  secrctaiy  thei'eof,  in    the   said   original   action,  [443]   are  not  the  acts,  powers, 
and  defaults  of    the  shareholders   of   the   said    company,  or  binding  upon  them,  or 
else  are  wholly  immaterial  and  irrelevant  in  this  action  :  and  also,  for  that  the  said 
fouitli    plea    is   double    and    multifarious,    in    this,    that,    after    shewing    that    the 
defendants  never  accepted  the  bill  in  the  said  fourth  plea  mentioned,  it  also  alleges 
that  the  plaintiffs  never  had  any  claim  or  demand  whatsoever  against  the  defendants, 
or  either  of   them,  for  or  in  respect  of  the  same  bill,  which  is  another  ground  of 
answer  or  defence :   and    for  that  the  last-mentioned   allegation   is   also   uncertain, 
too   general,  and  wants  particularity  ;  and  it  ought  to  have  been  shewn  why,  and 
how,  and  by  reason  of   what  facts,  the  plaintiffs  had  no  such  claim  or  demand  as 
aforesaid. 

The  following  were  the  defendants'  points  of  arguments  : — 

1st.  The  defendants  will  contend  that,  inasmuch  as  the  24th  section  of  the  stat. 
4  &  5  Vict.  c.  Ixxxix.  expressly  enacts  that  "  no  action  or  other  proceeding  by  or 
against  the  company  shall  be  commenced  or  prosecuted  under  the  authority  of  that 
act  until  the  first  memorial  shall  have  been  duly  enrolled  as  directed  thereb}',"  the 
third  plea  (which  resembles  the  common  form  in  pleading,  the  non-enrolment  of 
aiuniity  deeds)  sufficiently  shews  that  the  memorial  required  by  the  act  has  never 
been  enrolled,  and,  as  this  is  confessed  by  the  demurrer,  that  the  said  defendants  ai'e 
not  liable  to  the  present  proceedings. 

■2ndly.  The  defendants  will  also  contend  that,  under  the  state  of  facts  confessed 
by  the  demurrers  to  the  fourth  and  fifth  pleas,  they  are  not  liable  to  be  sued  in  these 
proceedings,  because  the  present  scire  facias  can  only  be  prosecuted  by  virtue  of  the 
4  &  5  Vict.  c.  Ixxxix.,  the  12th  section  of  which  expressly  enacts  that  nothing  shall  be 
recovered  from  an  individual  shareholder  of  the  company  by  virtue  of  that  statute, 
which  might  not  have  been  reeovercd  from  him  had  the  statute  not  been  passed  :  that 
the  fourth  and  [444]  fifth  pleas  shew  dii'cctly  and  not  argumentativcly  that  the 
present  demand  conld  never  have  been  recovered  from  the  said  defendants  as  indi- 
vidual shareholders  of  the  company,  had  the  said  statute  never  been  passed,  and  that, 
eonse([uently,  unless  the  concluding  words  of  the  12th  section  of  the  said  statute 
(which  arc  not  contained  in  the  Bankers  Act,  7  Geo.  4,  c.  46)  can  be  read  as  if  they 
were  not  inserted  in  the  act  of  Parliament,  they  are  not  liable  to  have  executioii 
issued  against  them. 
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3rdly.  That  the  scire  facias  is  void,  in  not  piirsuini;  the  terms  of  the  jiiJtiiucnt 
confessed  by  the  demurrers. 

On  the  part  of  the  defendant  Platow,  it  was  further  stated  as  a  point  for  argument, 
that  the  declaration  is  bad,  for  not  statin^  that  Brettell  was  secretary  to  the  company, 
or  that  he  was  described  as  such  in  the  formei'  action,  or  that  ho  was  sued  as  repre- 
senting the  company. 

Martin,  in  support  of  the  demurrer,  was  stopped  by  the  Court. 

Butt,  for  the  defendant  Eyre  and  another.  This  is  a  proceeding  to  render  the 
defendants  liable  to  a  judgment  obtained  against  a  third  person,  as  secretary  to  a 
company  of  which  the  defendants  were  shareholders  ;  and  the  first  plea  in  substance 
is,  that  the  defendant  was  not  secretary  of  the  company  at  the  time  when  by  the  act 
of  Parliament  it  was  requisite  that  he  should  be,  for  the  purpose  of  bringing  the 
action  against  him  as  such.  That  is  the  only  time  that  is  material ;  and  it  in  effect 
denies  that  he  was  secretary  at  the  time  the  action  was  brought.  Such  a  plea  would 
have  been  a  good  answer  to  the  original  action,  and,  if  the  judgment  were  obtained 
against  a  party  who  was  not  in  fact  secretary  at  the  time,  it  is  a  good  answer  to  it, 
and  being  in  the  negative,  it  properly  concludes  to  the  country.  [Parke,  B.  The 
plea  is  clearly'  bad,  for  it  traverses  an  averment  which  is  not  to  be  found  in  the  scire 
facias,  and  [445]  concludes  to  the  country.]  Such  an  allegation  must  be  implied, 
otherwise  the  writ  is  bad  for  not  shewing  that  he  was  secretary  at  the  time  of  the 
action  being  brought.  [Parke,  B.  It  should  at  any  rate  have  been  pleaded  specially, 
and  concluded  with  a  verification.]  Then  as  to  the  fourth  and  fifth  pleas.  Those 
pleas  are  founded  on  the  concluding  part  of  the  12th  section  of  the  stat.  4  &  5  Vict, 
c.  Ixxxix. ;  that  section  gives  the  plaintiff  power  to  cause  execution  upon  any  judgment, 
decree,  or  order  obtained  by  him  in  any  such  action  or  suit  against  any  such  nominal 
party  as  aforesaid,  to  be  issued  against  all  or  any  of  the  shareholders  for  the  time 
being  of  the  company,  and  if  such  execution  shall  be  ineffectual  to  obtain  satisfaction 
of  the  sums  sought  to  be  recovered  thereby,  then  it  shall  be  lawful  for  him  to  cause 
execution  to  be  issued  against  any  person  who  was  a  shareholder  of  the  company  at 
the  time  the  contract  was  entered  into  upon  which  such  action  or  suit  shall  have  been 
instituted  ;  and  by  the  latter  part  of  that  section  it  is  provided,  "  that  no  person, 
having  ceased  to  be  a  shareholder  of  the  compan}',  shall  be  liable  for  the  payment  of 
any  debt  for  which  any  such  judgment,  decree,  or  order  shall  have  been  obtained, 
for  which  he  would  not  have  been  liable  as  a  partner  in  case  a  suit  had  been  originally 
brought  against  him  for  the  same  ;  nor  shall  this  act  be  deemed  to  enable  any  party 
to  a  suit  to  recover  from  any  individual  shareholder  of  the  company,  or  any  other 
person  whomsoever,  any  other  or  greater  sum  than  might  have  been  recovered  if  this 
act  had  not  been  passed."  Those  pleas  in  substance  amount  to  this,  that  the  sums 
alleged  to  have  been  recovered  by  the  judgment  were  debts  for  which  the  defendants, 
as  shareholders,  could  not  be  liable.  Even  supposing  that  the  directors  of  the 
company  had  accepted  bills  of  exchange  on  account  of  the  debts  of  the  company,  the 
individual  shareholders  would  not  be  necessarily  liable  on  such  bills,  as  the  directors 
had  no  implied  authority  to  bind  the  shareholders  bj'  accepting  bills.  The  plea 
states  that  it  was  a  debt  for  which  the  individual  shareholders  [446]  would  not 
be  liable,  and  therefore  they  individually  would  have  had  a  good  defence  to  the 
original  action  ;  and,  as  the_y  had  no  means  of  pleading  that  defence,  it  is  a  good 
plea  to  the  scire  facias.  It  never  could  be  intended  that  it  should  not  be  competent 
for  a  shareholder  to  plead  any  thing  which  would  have  been  a  defence  to  the  original 
action. 

Martin,  in  reply.  The  twelfth  section  makes  it  lawful  for  the  plaintiff  to  cause 
execution  to  be  issued  against  any  shareholder  for  the  time  being  of  the  company, 
subject  to  a  proviso  that  he  shall  not  be  liable  for  the  payment  of  any  debt  for  which 
he  would  not  have  been  liable  as  a  partner,  in  case  the  suit  had  been  originally 
brought  against  him  for  the  same  ;  nor  for  any  other  or  gi'ealer  sum  than  might  have 
been  recovered  if  that  act  had  not  passed.  That  means  that  he  is  to  be  subject  to  the 
same  liabilities  as  he  would  be  subject  to  in  case  that  act  had  not  passed  ;  but  there 
is  nothing  to  shew  that  the  defendants  would  not  have  been  liable  as  members  of  the 
company  if  the  act  had  not  passed.  They  would  be  so  liable  if  they  were  niemltcrs 
of  the  company  at  the  time  of  the  execution,  or  of  the  contract  being  entei'cd  into. 
[Parke,  B.  The  act  says,  that  execution  may  be  issued  against  persons  who  were 
shareholders  at  the  time  of  the  execution,  or  against  those  who  were  .so  at  the  time  of 
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the  contract.  It  is  not  inconsistent  to  say  that  execution  shall  not  be  taken  out 
against  a  person  who  has  ceased  to  be  a  shareholder,  unless  he  was  also  a  shareholder 
at  the  time  the  contract  was  entered  into.] 

Cowling,  for  the  defendant  Platow.  The  third  plea  is  a  good  answer.  It  states 
that  the  company  did  not,  within  six  months  after  the  passing  of  the  act,  cause  to  be 
enrolled  a  memorial  of  the  names,  residences,  and  descriptions  of  the  directors  and 
secretary  for  the  time  being  of  the  said  company,  and  of  the  shareholders  thereof, 
according  to  the  act.  Now,'  the  20th  section  of  the  act  provides,  that,  [447]  within 
six  months  after  the  passing  of  the  act,  the  company  shall  cause  to  be  enrolled  in  the 
High  Court  of  Chancery  a  memorial  of  the  names,  residences,  and  descriptions  of  the 
directors  and  secretary  for  the  time  being  of  the  company,  and  of  the  shareholders 
thereof  ;  and  the  24th  section  enacts,  that,  until  the  first  memorial  shall  have  been 
dulv  enrolled,  no  action  or  other  proceeding  by  or  against  the  company  shall  be 
commenced  or  prosecuted  under  the  authority  of  that  act.  This  plea  sufficiently 
shews  that  the  memorial  required  has  never  been  enrolled.  [Parke,  B.  The  meaning 
of  the  statute  is,  that  the  company  shall  have  no  right  to  sue  until  after  the  memorial 
has  been  enrolled.  It  only  makes  the  enrolment  of  some  memorial  a  condition  pre- 
cedent to  the  act  of  suing  or  being  sued  :  but  that  is  inapplicable  to  a  scire  facias 
against  individual  shareholder.s,  for  having  execution  against  them  on  a  judgment 
obtained  against  the  company.] 

Then,  as  to  the  plea  that  Brettell  was  not  secretary.  It  is  said  that  that  is  a  bad 
plea,  because  it  traverses  an  averment  not  to  be  found  in  the  scire  facias :  but  if  this 
plea  is  bad  on  that  account,  then  the  declaration  is  also  bad.  The  5th  section  of  the 
statute  enacts,  that  in  all  actions,  suits,  or  other  legal  proceedings  to  be  instituted  or 
prosecuted  against  the  company,  it  shall  be  sufficient  to  state  the  name  of  the  secretary 
for  the  time  being  of  the  company,  as  the  nominal  defendant  representing  the  company 
in  such  proceedings  ;  therefore  the  proceeding  must  be  against  the  person  who  was 
the  public  ofticer  a't  the  time  of  the  commencement  of  the  suit ;  but  this  record  does 
not  shew  that  Brettell  was  secretary  when  the  original  action  was  commenced,  and  it 
is  therefore  bad.  The  declaration  in  scire  facias  only  states  that  the  plaintifl's 
recovered  a  judgment  against  him  as  the  secretary  of  the  company  :  it  ought  to  have 
shewn  that  he  was  the  secretary  when  the  original  action  was  commenced.  In  Noell 
V.  Nelson  (2  Baund.  219),  where  the  entry  of  a  de-[448]-elaration  in  scire  facias  on  a 
judgment  of  assets  in  future  is  given,  the  form  shews  how  the  defendants  were 
impleaded,  namely  as  executors,  and  it  states  them  to  be  executors.  So  here,  the 
plaintiffs  ought  to  have  shewn  that  Brettell  was  the  secretary  in  point  of  fact.  In 
Smilhi/  v.  Smith  (3  B.  &  Ad.  929),  where  a  dock  company  were  sued  by  their  treasurer, 
and  the  declaration  omitted  to  describe  him  as  treasurer,  the  plaintift'  was  nonsuited, 
on  the  ground  that  a  judgment  against  him  in  such  an  action  would  make  him 
personally  liable.  The  declaration  here  does  not  shew  in  what  character  Brettell  was 
sued.  [Parke,  B.  The  objection  is,  that  if  the  original  judgment  was  not  binding 
upon  the  company,  you  should  have  pleaded  specially.]  The  plaintiffs  ought  to  shew 
a  good  cause  of  action  on  the  face  of  their  declaration,  and  enough  of  the  original 
record  should  be  set  out  to  make  it  appear  that  the  plaintiff  has  a  good  right  to  pro- 
ceed by  scire  facias.  In  a  scire  facias  at  common  law,  it  is  sufficient  to  shew  a 
judgment  against  C.  D.  the  defendant,  without  more ;  but  here  the  scire  facias  is  a 
new  proceeding  given  by  statute,  which  only  authorizes  proceedings  upon  a  judgment 
obtained  against  the  secretary ;  and  the  plaintiHs  ought  to  shew  that  in  the  former 
action  that  fact  was  in  issue,  so  that  it  might  have  been  traversed.  It  is  here  stated 
only  that  the  plaintiffs  sued  Brettell  "as  secretary,"  which  words  are  immaterial. 
They  should  have  shewn  that  they  sued  him  as  representing  the  company.  [Parke,  B. 
Is  there  any  instance  of  a  .scire  facias  which  recited  a  fact  independently  of  the 
record?  Surely  this  is  sufficient.  It  is  only  necessary  to  recite  so  much  of  the 
record  as  shews  a  recovery  against  Brettell  as  secretary.  In  truth  the  company 
are  the  defendants,  and  a  change  of  secretary  in  the  mean  time  would  not  affect  the 
proceedings.  Is  it  not  to  be  inferred  that  Brettell  was  the  secretary  at  the  time  of 
the  comrnencement  of  the  original  action,  and  that  judgment  was  [449]  recovered 
again.st  him  as  the  secretary,  otherwise  we  must  infer  it  to  be  erroneous  ?]  It  is 
submitted  that  no  inference  should  be  made  either  one  way  or  the  other,  but  that 
the  plaintiffs  should  make  out  their  case.  If  Brettell  was  not  sued  as  the  secretary, 
the  defendant  is  not  liable. 


IIM.  &W.  450.  BRADLEY    r.  EYRE  881 

Martin,  in  reply.  In  Com.  Dig.  Pleader  (3  L.  10),  it  is  said,  the  defendant  cannot 
plead  "  a  thing  which  proves  the  judgment  erroneous  and  voidable." 

Pakke,  B.  This  is  a  scire  facias  in  the  usual  form  :  it  states  that  the  plaintiffs 
recovered  against  a  person  of  the  name  of  Brettell,  as  secretary  to  the  Patent  Rolling 
and  Compressing  Iron  Company,  a  certain  del)t  then  due  and  owing  from  the  .said 
company  to  the  plaintiffs  ;  and  it  avers  that  the  defendants  and  other  persons  named 
were,  at  the  time  of  the  recovery  of  the  judgment,  and  fiom  thence  have  been  and 
still  are,  shareholders  of  the  company.  The  defendants  have  [)leaded  four  picas,  which 
have  been  demurred  to.  'I'he  first  is,  that  Brettell  was  not  secretary  modo  ct  forma. 
That  may  be  disposed  of,  by  stating  that  it  is  a  plea  concluding  to  the  country, 
professing  to  traverse  an  allegation  which  is  not  to  be  found  in  the  declaration.  Mi'. 
Cowling  objected  to  the  declaration  as  bad,  because  it  contains  no  averment  that  the 
proceedings  were  had  against  a  person  who  was  secretary  to  the  company  at  the  time 
of  suing  out  the  writ  in  the  original  action.  We  think  there  is  no  foundation  for  that 
objection.  The  declaration  states  a  judgment,  which  is  averred  to  have  been  obtained 
against  Brettell,  as  the  seci'ctary  of  the  company,  for  a  debt  due  from  the  company. 
It  is  true  that  it  does  not  appear  on  the  face  of  the  declaration  that  Brettell  was 
secretary  at  the  time  of  the  commencement  of  the  suit ;  but  we  have  no  right  to 
presume  that  the  proceedings  are  erroneous  or  objectionable.  Unless  the  proceedings 
are  against  a  person  who  was  secre-[450]-tary  at  the  time  of  the  commencement  of 
the  suit,  the  judgment  is  erroneous  and  irregular.  We  cannot  presume  that  Bretell 
was  not  secretary  at  the  time  of  the  commencement  of  the  suit ;  and  therefore  that 
objection  cannot  prevail.  If  any  advantage  could  be  taken  of  the  argument  that 
Brettell  was  not  secretary  at  the  time  of  the  commencement  of  the  suit,  the  defendants 
ought  to  have  raised  it  by  a  proper  plea ;  it  is  enough  to  say  there  is  no  such  plea. 
In  point  of  fact,  this  is  a  mere  proceeding  for  enabling  the  creditor  to  obtain  his  debt 
from  the  shareholders ;  and  even  if  the  person  sued  was  not  secretary,  my  notion  is 
that  the  company  are  still  bound  by  the  judgment.  If  the  nominal  party  collusively 
suffers  judgment  to  be  entered  against  him,  and  the  shareholders  are  taken  by  surprise, 
they  should  apply  to  the  Court  to  set  aside  the  proceedings.  It  is  sufficient  to  say  that, 
upon  this  recoi'd,  the  plea  affords  no  answer. 

Then  the  third  plea  is,  that  no  memorial  was  enrolled  within  six  months,  as  required 
by  the  act  of  Parliament.  That  plea  treats  the  enrolment  of  the  memorial  as  a  condition 
precedent,  which  it  clearly  is  not.  It  is,  undoubtedly,  a  condition  precedent  that  the 
names  of  some  members  of  the  company  should  be  enrolled  ;  for  the  24th  section  of 
the  4  &  5  Vict.  c.  Ixxxix.,  enacts,  "that  until  the  first  memorial  shall  have  been  duly 
enrolled  in  manner  by  this  act  directed,  no  action  or  other  proceedings  by  or  against 
the  company  shall  be  commenced  or  prosecuted  under  the  authority  of  this  act ; "  but 
it  eertainlv  is  no  condition  precedent  that  the  names  of  every  subsequent  member 
should  be  enrolled  within  six  months. 

The  fourth  and  fifth  pleas  are  both  pleas  that  the  defendants  were  not  liable  to 
the  demand  which  the  plaintifis  recovei'cd  against  Brettell.  The  question  is,  whether 
the  defendants  have  a  right  to  plead  such  pleas  to  a  scire  facias,  inasmuch  as  they  are 
pleas  which  the  persons  who  were  partners  at  the  time  might  have  set  up  in  answer 
to  the  [451]  original  action.  The  rule  of  law  is  well  settled,  that  you  cannot  plead  to 
a  scire  facias  any  matter  which  might  have  been  set  up  as  a  defence  to  the  original 
action.  It  is  said  that  the  rule  applies  only  to  paities  or  privies  ;  but  admitting  that 
to  bo  so,  we  are  of  opinion  that  these  defendants  must  be  so  considered.  It  is  argued, 
that  the  defendants  have  a  right  to  set  up  this  defence  upon  the  construction  of  the 
12th  section  of  the  statute.  That  section  is  obscurely  worded,  but  I  am  of  opinion 
that  under  it  they  have  no  such  right :  it  enacts,  "  that  it  shall  be  lawful  for  the 
plaintiff' to  cause  execution  upon  any  judgment,  decree,  or  order  obtained  by  him  in 
any  such  action  or  suit  against  such  nominal  paiiy  as  aforesaid,  to  be  issued  against 
all  or  any  of  the  shareholders  for  the  time  being  of  the  company,  and  if  such  execution 
shall  be  ineffectual  to  obtain  satisfaction  of  the  sums  sought  to  be  recovered  thereby, 
then  it  shall  be  lawful  for  him  to  cause  execution  to  be  issued  against  any  person  who 
was  a  shareholder  of  the  company  at  the  time  the  contract  was  entered  into  upon 
which  such  action  or  suit  shall  have  been  instituted."  The  words  "for  the  time 
being  "  mean  at  the  time  execution  is  sued  out.  Then  comes  this  proviso  :  "  that  no 
person,  having  ceased  to  be  a  shareholder  of  the  company,  shall  be  liable  for  the 
payment  of  any  debt  for  which  such  judgment,  decree,  or  order  shall  have  been  so 
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obtained,  for  which  he  woukl  not  have  been  liable  as  a  partner  in  case  a  suit  had  been 
originally  bionght  against  him  for  the  same  ;  nor  shall  this  act  be  deemed  to  enable 
any  party  to  a  suit  to  recover  from  any  individual  shareholder  of  the  company  or  any 
other  persons  whomsoever  any  other  or  gre:iter  sum  than  might  have  been  recovered 
if  this  act  had  not  passed."  We  are  disposed  to  hold  the  meaning  of  the  section  to 
be  this  :—  You  must  tiist  take  out  execution  against  those  persons  who  are  shareholders 
at  the  time  the  execution  issues,  pi'ovided  they  were  shareholders  at  the  time  of  the 
contract,  and  woidd  have  l)een  liable  to  the  debt  in  case  [452]  the  action  had  been 
brought  against  them  and  not  against  a  nominal  defendant.  That  section  only 
authorizes  the  parties  to  say  that  they  were  not  shareholders  at  the  time  the  contract 
was  entei-ed  into ;  it  does  not  enable  them  to  set  up  as  a  defence  any  matter  which 
the  company  themselves  could  set  up.  I  am  disposed  to  think  that  the  defendants 
might  have  pleaded,  that  at  the  time  of  the  contract  on  the  bill  of  exchange  they  were 
not  shareholders,  although  they  were  at  the  time  the  scire  facias  issued.  But  that  is 
not  the  plea  in  the  present  case.     There  must  be  judgment  for  the  plaintiff's. 

Aldekson,  B.,  and  Kolfe,  B.,  concurred. 

Judgment  for  the  plaintiffs. 


Bradley  and  Others  v.  Warburg,  sued  with  Others.  Exch.  of  Pleas.  May  3, 
1843.— By  an  act  (4  &  .5  Vict.  c.  Ixxxix.),  incorporating  the  Patent  Rolling  and 
Compressing  Iron  Company,  it  was  provided,  that  every  judgment  against  the 
nominal  defendant  might  be  executed  against  the  person  and  estate  of  every 
shareholder,  provided  "that  no  such  execution  should  issue  without  leave  first 
granted  by  the  Court  in  which  such  judgment  should  have  been  obtained  upon 
motion  in  Court,  and  after  notice  of  motion  :" — Held,  that  the  issuing  of  a  scire 
facias  without  the  leave  of  the  Court  could  not  be  pleaded  as  a  defence  in  bar 
of  the  action,  but  was  an  irregulaiity  merely,  for  which  an  application  might  be 
made  to  the  Court  to  set  aside  the  writ. 

[S.  C.  2  Dowl.  (N.  S.)  1059  ;  12  L.  J.  Ex.  458.] 

Scire  facias  against  a  shareholder  of  the  Patent  Rolling  and  Compressing  Iron 
Company,  on  a  judgment  recovered  against  the  secretary  of  the  Company. (a) 

Plea,  executionem  non,  because  the  defendant  .says,  that  although  he  was,  at  the 
time  of  the  recovery  and  giving  of  the  said  judgment,  and  from  thence  has  been,  and 
still  is,  a  shareholder  of  the  said  company  as  in  the  said  declaration  mentioned,  yet 
execution  ought  not  to  be  issued  against  him  as  a  shareholder,  according  to  the  form 
and  ellcct  of  the  said  recover^'  and  the  said  statute  in  the  de-[453]-claration  mentioned, 
because  he  says  that  such  leave  as  by  the  said  statute  is  in  that  liehalf  required,  had 
not  at  any  time  before  the  issuing  of  the  said  writ  of  scire  facias  in  the  said  declaration 
mentioned,  and  has  not  hitherto  at  any  time,  been  granted  upon  motion  in  open 
Court  by  the  said  Court  of  Exchequer,  in  which  the  said  judgment  was  obtained  as 
in  the  said  declai-ation  mentioned,  in  manner  and  form  as  in  and  by  the  said  statute 
is  in  that  behalf  required,  nor  has  any  leive  for  the  issuing  of  the  said  writ  of  scire 
facias,  or  for  the  issuing  execution  against  the  said  Marcus  Warburg  upon  the  said 
judgment,  been  hitherto  granted  by  the  said  Court  of  Exchequer  upon  motion  in 
open  Court,  of  all  which  premises  the  said  R.  Bradley  and  W.  Burrows  had  at  all 
times  due  notice.     Verification. 

)Special  demurrer,  assigning  the  following  causes :  that,  if  such  leave  for  issuing 
the  said  writ  of  scire  facias,  or  for  issuing  execution  against  the  said  Marcus  Warburg, 
as  by  the  said  statute  in  that  behalf  is  required,  hath  not  been  granted  upon  motion 
in  open  Court  by  the  Court  in  which  judgment  was  recovered,  the  want  of  such  leave 
is  only  matter  of  irregularity,  and  a  cause  for  setting  aside  the  writ  on  motion,  but 
does  not  constitute  any  sufficient  answer  to  the  declaration,  after  the  defendant  has 
appeared  and  pleaded  to  the  said  writ  of  scire  facias  and  declaration  thereon  ;  and 
that  after  having  appeared  thereto,  he  is  precluded  from  denying  that  the  said  writ 
was  regularly  issued,  or  from  alleging  that  it  was  issued  without  such  leave  obtained; 
and  also,  that  no  such  leave  to  be  obtained  as  aforesaid  was  necessary  before  issuing 

(a)  See  the  declaration  .set  out  in  Bradley  v.  Eyre,  ante,  p.  432. 


UM.  &W.  454.  BRADLEY    1'.  WARBURG  883 

the  said  writ  of  scire  faci.as,  but  only  before  issuing  a  writ  of  execution,  ami  tlierefore 
it  was  not  necessary  to  obtain  such  leave  before  the  pleading  of  the  pica. 

Joinder  in  demurrer. 

Mai'tin,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who  called  upon 

[454]  Peacock  to  support  the  plea.  The  question  is,  whether  the  plea  ail'oi-fls  a 
substantial  defence  to  the  action,  or  shews  a  mere  irregularity,  for  which  the  defen- 
dant should  have  applied  to  the  Court  to  set  the  writ  aside.  It  is  snlimitted  that  it 
is  a  substantial  defence  to  the  action.  The  stiitnte  4  &  5  Vic't.  c.  Ixxxix.,  s.  11,  enacts, 
"that  every  judgment,  decree,  or  order  of  any  Court  of  justice  in  any  proceeding 
against  any  such  nominal  party  as  aforesaid,  may  l)e  lawfully  executed  against,  and 
shall  have  the  like  effect  on,  the  estate,  funds,  and  property  of  the  company,  and, 
subject  to  the  restrictions  hereinafter  enacted,  upon  the  person,  estate,  funds,  and 
property  of  every  shareholder  thereof,  as  if  every  individual  shareholder  had  been  by 
name  a  party  to  such  proceeding."  And  the  11th  section  enacts,  "that  it  shall  be 
lawful  for  the  plaintiff  to  cause  execution  upon  any  judgment,  decree,  or  order 
obtained  by  him  in  any  such  action  or  suit  against  any  such  nominal  party  as  aforesaid, 
to  be  issued  against  all  or  any  of  the  shareholders  for  the  time  being  of  the  company  ; 
and  if  such  execution  shall  be  ineffectual  to  obtain  satisfaction  of  the  sums  sought  to 
be  recovered  thereby,  then  it  shall  be  lawful  for  him  to  cause  execution  to  be  issued 
against  any  person  who  was  a  shareholder  of  the  company  at  the  time  the  contract 
was  entered  into,  upon  which  such  action  or  suit  shall  have  been  instituted  :  provided 
always,  that  no  such  execution  against  any  person  being  or  having  ceased  to  be  a 
shareholder,  shall  be  issued  without  leave  first  granted  by  the  Court  in  which  such 
judgment,  decree,  or  order  shall  have  been  obtained  upon  motion  in  open  Court,  and 
after  notice  of  such  motion  given  to  the  person  sought  to  be  chai'ged."  So  that,  by 
this  statute,  it  appears  that  though  the  action  is  to  be  brought  against  the  nominal 
party,  yet  execution  may  be  issued  against  the  funds  of  the  company  ;  and  it  seems 
but  reasonable  that  the  judgment-creditor  should  endeavour  to  make  the  funds  of  the 
company  available  for  the  purpose  [455]  of  satisfj'ing  his  debt,  before  he  proceeds 
against  the  individual  shareholders.  The  legislature  has  therefore  provided,  that  he 
shall  make  application  to  the  Court  for  leave  to  issue  execution  ;  and  if  such  applica- 
tion had  been  made  here,  the  Court  would  probably  have  refused  it,  until  it  were 
shewn  that  the  creditor  had  endeavoured  first  to  enforce  the  judgment  against 
the  funds  of  the  company,  before  he  endeavoured  to  obtain  payment  from  the 
individual  shareholder.  The  statute  points  to  three  classes  of  property  as  subject  to 
the  execution  :  first,  the  estate,  funds,  and  property  of  the  company  ;  if  that  should 
not  be  effectual,  then  execution  is  to  issue  against  all  or  any  of  the  shareholders  for 
the  time  being ;  and  if  that  execution  is  ineffectual,  then  execution  is  to  issue  against 
any  person  who  was  a  shareholder  at  the  time  of  the  contract  being  made  or  entered 
into.  [Parke,  B.  The  question  is,  whether  this  is  only  the  subject  of  an  application 
to  set  aside  the  proceedings  for  irregularity.  The  pi'csumption  is  that  a  scire  facias 
is  founded  upon  record  ;  it  states  the  recovery  of  a  judgment,  and  calls  on  the  defen- 
dant to  shew  cause  why  execution  should  not  issue.  This  plea  admits  the  judgment, 
and  only  states  mattci'  which  is  preliminary  to  the  issuing  of  the  writ  of  scire  facias. 
We  ought  to  endeavour,  as  far  as  we  can,  to  make  the  sci.  fa.  issued  under  the  statute  con- 
formable to  the  old  course  of  proceedings  in  scire  facias.]  This  is  not  a  thing  recjuired 
to  be  done  by  the  practice  of  the  Court,  but  by  act  of  Parliament  and  the  law  of 
the  land.  That  distinction  is  pointed  out  by  Holroyd,  J,,  in  giving  his  judgment  in 
Sandon  v.  Prodm-  (7  B.  &  Cr.  806): — "There  is  a  material  distinction  between  those 
things  which  are  required  to  be  done  by  the  common  or  statute  law  of  the  land,  and 
things  required  to  be  rlone  by  the  rules  or  practice  of  the  Court.  Any  thing  required 
to  be  done  by  the  law  of  the  land  must  be  noticed  by  a  Court  of  eri'or  :  but  [456]  a 
Court  of  error  cannot  notice  the  practice  of  another  Court." 

P.\KKE,  B.  The  question  turns  on  the  construction  of  the  act  of  Pai'liament, 
which  provides,  by  section  12,  "that  no  such  execution  against  any  person  being  or 
having  ceased  to  be  a  shareholdei-,  shall  be  issued  without  leave  first  granted  by  the 
Court  in  which  such  judgment,  decree,  or  order  shall  have  been  obtained,  upon  motion 
in  open  Court,  and  after  notice  of  such  motion  given  to  the  person  .sought  to  be 
ehaiged."  Does  that  mean  that  the  party  shall  be  deprived  of  his  execution,  unless 
an  application  has  been  made  to  the  Coin-t  before  the  scire  facias  issued,  (for  which 
we  can  find  no  precedent),  or  does  it  mean  that  the  omission  is  an  irregulaiity  for 
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whicli  an  iipplieation  should  lie  made  to  the  Court  to  set  aside  the  writ?     We  think 
it  is  a  mere  irregularity  only,  and  therefore  there  must  lie  judgment  for  the  plaintift'. 

Aldeksox,  B.,  and  Roi.fk,  13.,  concurred. 

Judgment  for  the  plaintiff. 


Bradlky  ANT)  Otiieks  t.  Urquhart  and  Another.  Exch.  of  Pleas.  May  .3,  1843. 
— To  a  declaration  in  sci.  fa.  against  a  shareholder  of  a  company  on  a  judgment 
recovered  against  B.  as  the  secretary  of  the  company,  the  defendant  pleaded, 
that  no  memorial  of  the  names,  residences,  and  descriptions  of  the  directors  and 
secretary  had  ever  been  didy  enrolled  in  the  Court  of  Chancery,  in  the  manner 
required  by  the  act : — Held,  that  the  plea  was  bad,  as  setting  up  a  defence  which 
might  have  been  pleaded  to  the  original  action. 

[S.  C.  2  Dowl.  (N.  S.)  1042 ;  12  L.  J.  Ex.  459.     See  p.  583,  pest  ] 

Scire  facias  against  certain  shareholders  of  the  Patent  Rolling  and  Compressing 
Iron  Company,  on  a  judgment  recovered  against  J.  C.  Brettell  as  the  secretary  of  the 
company,  (a)' 

Plea  (executionem  non),  because  the  defendants  say  that  no  memorial,  verified  as 
in  the  said  act  of  Parliament,  in  the  [457]  said  writ  mentioned,  is  in  that  behalf  men- 
tioned, of  the  names,  residences,  and  descriptions  of  the  directors  and  secretary  for  the 
time  being  of  the  said  Patent  Rolling  and  Compressing  Iron  Company  in  the  said 
writ  of  scire  facias  above  mentioned,  and  of  the  shareholders  thereof,  has  ever  been 
duly  enrolled  in  the  High  Court  of  Chaticery,  in  manner  by  the  said  act  of  Parliament 
in  that  behalf  directed,  according  to  the  force,  form,  and  effect  of  the  said  statute. 
Verification. 

Special  demurrer,  assigning  for  causes,  amongst  others,  that  the  action  of  scire 
facias  being  merely  to  enable  the  parties  sued  to  shew  cause  why  the  plaintiffs  should 
not  have  execution  against  them,  the  defendants  were  estopped  from  pleading  matter 
in  this  action  which  might  have  been  pleaded  in  the  original  action. (a)^ 

The  following  were  the  plaintiffs'  objections  to  this  plea,  which  accompanied  the 
demurrer-book : — 

The  plaintiffs  object,  that  the  matter  of  this  plea  might  and  should  have  been 
pleaded  in  the  original  action,  and  cannot  be  pleaded  to  a  scire  facias  to  have  execu- 
tion of  a  judgment  in  the  original  action  :  also,  that  the  same  may  have  been  pleaded, 
ti'ied  and  determined  in  the  original  action,  for  aught  that  appears  :  also,  that  the 
defendants  are  estopped  by  the  judgment  in  the  original  action  from  denying  that  the 
company  enrolled  the  memorial  as  required  by  the  act  of  Parliament :  also,  that  the 
plea  only  shews  a  reason  why  judgment  should  not  have  been  obtained  in  the  original 
action,  and  not  why  execution  of  the  judgment  should  not  be  awarded  against  the 
defendants,  whereas  the  writ  of  scire  facias  only  calls  on  the  defendants  to  shew  why 
plaintiffs  should  not  have  execution  of  the  judgment  against  the  defendants  :  also, 
that  defendants  are  taking  advantage  of  their  own  wrong  by  pleading  the  non-enrol- 
[458]-ment  of  the  memorial  according  to  the  act  of  Parliament :  also,  that  the  clause 
of  the  act  prohibiting  actions  and  proceedings  against  the  company  before  the  enrol- 
ment of  the  first  memorial,  does  not  extend  to  this  scire  facias  to  have  execution 
against  shareholders  on  a  judgment  already  obtained  against  the  secretary  of  the 
company  :  also,  that  the  allegation  of  the  non-enrolment  of  the  memorial  is  too 
gener.d,  and  the  plea  should  have  pointed  out  the  defect  relied  on,  whether  that  no 
memorial  was  enrolled,  or  that  there  was  some,  and  what,  defect  in  the  mode  or  time 
of  enrolment:  also,  that  the  allegation  of  the  non-enrolment  of  the  memorial  should 
have  been  so  framed  that  an  issue  taken  on  it,  and  found  either  for  the  plaintiffs  or 
the  defendants,  would  have  been  material  and  decisive. 

Martin,  in  support  of  the  demurrer.  The  plea  is  bad  in  substance.  It  admits 
that  the  judgment  has  been  rightly  obtained  against  the  secretary,  but  states  that 
which  might  have  been  a  defence  to  the  original  action,  but  is  no  cause  against  the 
Lssuing  of  the  execution.     It  is  a  well-established  rule,  that  a  defendant  cannot  plead 

{ay  See  Bradley  v.  Eyre,  ante,  p.  432. 

(a)2  See  the  causes  of  demurrer  fully  stated  in  Bradky  v.  Eyre,  ante,  p.  437. 
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to  a,  scire  facias  any  matter  which  would  have  been  a  defence  to  the  original  autioii. 
He  was  then  stopped  l)y  the  Court,  who  called  upon 

Kelly,  to  support  the  plea.  The  plea  is  good  in  substance.  It  is  said  that  it 
admits  a  valid  judgment,  but  it  does  not :  the  plea  is,  that  the  judgment  is  absolutely 
void  by  the  24th  section  of  the  act,  which  provides  that  luitil  the  memorial  shall  have 
been  enrolled,  no  action  or  proceeding  shall  be  commenced.  The  stat.  4  &  5  Vict, 
c.  l.xx.xi.x.,  s.  20,  enacts,  ''that  within  six  months  after  the  passing  of  this  act,  the 
company  shall  cause  to  be  enrolled  in  the  High  Court  of  Chancery  a  memorial,  verified 
as  hereinafter  mentioned,  of  the  names,  residences,  and  descriptions  of  the  directors 
and  secretary  for  the  time  being  [459]  of  the  company,  and  of  the  shareholders  thereof ; 
and  when  any  new  director  or  secretary  shall  be  appointed,  the  company  shall,  within 
three  months  from  the  happening  of  such  an  event,  cause  to  be  in  like  manner  enrolled 
a  memorial  of  the  name,  residence,  and  description  of  every  such  new  director  or 
secretary,  specifying  in  whose  places  they  shall  respectively  have  been  appointed  ; 
and  when  any  persons  shall  cease  to  bo  shareholders  of  the  company,  or  when  any 
other  persons  shall  be  admitted  shareholders  of  the  company,  the  company  shall, 
within  three  months  from  the  happening  of  such  an  event,  cause  to  be  enrolled  in  lilce 
manner,  a  memorial  of  the  name,  residence,  and  description  of  every  person  so  ceasing 
to  be  a  shareholder  of  the  company,  and  of  every  person  so  admitted  to  be  a  member 
thereof."  Then  the  21st  section  enacts,  "that  all  or  any  of  the  particulars  aforesaid 
may  be  contained  in  the  same  meraoi'ial."  And  the  22nd  section  provides,  that  the 
several  memorials  shall  be  in  the  form  or  to  the  effect  expressed  in  the  schedule 
annexed  to  the  act,  and  shall  be  signed  by  the  secretary  or  one  of  the  directors  of  the 
company,  and  shall  be  verifleil  by  a  declaration  of  such  secretary  or  director  befoi'e 
a  Master  of  the  High  Court  of  Chancery.  The  legislature  has  been  thus  strict  in 
requiring  a  memorial  to  be  enrolled,  in  order  to  afford  protection  to  shareholders,  for 
then  they  would  have  an  oppoitunity  of  seeing  who  is  the  secretary  ;  but  if  there  be 
no  memorial,  the  shareholder  will  have  no  opportunity  of  protecting  himself.  It  was 
evidently  intended  that  the  company  should  not  be  sued  except  through  the  secretary 
or  directors  ;  but  if  the  requisite  memorial  be  not  eni'olled,  actions  may  be  brought 
and  judgments  obtained  against  paupers,  and  the  shareholders  made  responsible  on 
those  judgments.  The  mode  of  proceeding  against  the  company  being  one  given  by 
this  act  of  Parliament,  its  provisions  should  be  strictly  complied  with. 

[460]  P.\RKE,  15.  I  am  of  opinion  that  the  plea  is  clearly  bad,  as  containing 
matter  which  might  have  been  pleaded  and  been  a  good  defence  to  the  original  action. 
A  defendant  cannot  plead  to  a  scire  facias  what  he  could  have  pleaded  to  the  original 
action,  othei'wise  there  would  be  no  end  of  the  proceedings.  Though  the  particular 
mode  of  obtaining  execution  against  the  shareholders  of  this  company  is  given  by  the 
act  of  Parliament,  yet  the  proceeding  does  not  dill'er  from  the  ordinary  scire  facias, 
to  which  a  defendant  can  only  plead  matters  which  do  not  impeach  tha  judgment. 
I  do  not,  however,  say  that  a  scire  facias  of  this  description  cannot,  under  any  cii'cum- 
stances,  be  impeached  ;  no  doubt  it  may  on  the  ground  of  fraud,  but  in  that  ca.se  the 
proper  course  might,  perhaps,  be  to  apply  to  the  Court  to  set  aside  the  writ.  But 
here  it  is  sufficient  to  say  that  there  is  a  good  judgment  against  the  company,  and 
upon  these  pleadings  the  defendants  admit  that  they  are  shareholders.  It  was  com- 
petent for  the  defendants  to  deny  that  they  are  members  of  the  company,  for  such 
defence  is  not  inconsistent  with  the  judgment,  but  if  they  intended  to  rely  on  their 
present  defence,  they  should  have  resorted  to  it  in  the  ffrst  instance.  It  would  be 
contrary  to  all  principle  to  permit  the  matter  to  be  again  litigated. 

Aldeh.son,  B.  Suppose  in  the  original  action  the  defendant  had  pleaded  that  no 
memorial  had  ever  been  enrolled,  and  the  jury  had  fomid  that  a  memorial  had  been 
enrolled,  is  it  to  be  permitted  that  it  should  be  pleaded  again  to  the  scire  facias?  I 
think  clearly  not. 

KoLFE,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

[461]  Clowes  and  Others  v.  Bkettell,  (in  re  Batty  and  Ryton).  Exch.  of 
Pleas.  May  4,  1843. — By  an  act  of  Parliament  for  creating  a  joint  stock  com- 
pany, (the  Patent  Rolling  and  Compressing  Iron  Company)  it  was  cnactoil,  that 
the  company  should  cause  to  be  enrolled  in  Chancery  a  memorial  of  the  names, 
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residences,  and  descriptions  of  the  shareholders  of  the  company.  Another  clause 
provided,  that  the  expenses  of  applying  for  and  obtaining  the  act  should  be 
paid  out  of  the  funds  of  the  company,  in  preference  to  all  other  payments  what- 
soever. The  memorial  enrolled  under  the  act  contained  the  names  of  John 
Batty,  carriei-,  of  Wolverhampton,  and  of  William  Ryton,  and  on  an  application 
for  a  scire  facias  to  have  execution  under  the  act  against  William  P>alty  and 
William  Kyton,  in  an  action  for  an  expense  incurred  in  olitaining  the  act,  it 
was  sworn  on  the  part  of  the  plaintifis,  that  the  defendant  William  Batty  was 
by  mistake  called  and  inserted  in  the  memorial  as  John  Batty  :  for  the  defen- 
dants, it  was  sworn  that  there  was  no  such  person  as  William  Batty  who  was 
a  shareholder  of  the  company,  and  also  that  the  other  defendant  Kyton  was 
not  a  shareholder.  Notice  had  been  given  to  the  defendants  that  the  Court 
would  be  moved  that  an  execution  might  issue  against  them: — Held,  1st,  that 
the  allegations  of  the  defendants  were  no  answer  to  the  application  for  a  scire 
facias  ;  "2nd,  that  the  remedy  of  the  plaintiffs  was  not  against  the  funds  of  the 
company  only,  but  that  they  had  a  light  of  action  against  the  individual  share- 
holders; and  3rdly,  that  the  defendants,  having  received  notice  that  an  execution 
(not  a  scire  facias)  would  be  moved  for,  were  entitled  to  their  costs  of  appearance, 
unless  they  shewed  cause  on  the  merits. 

[S.  C.  2  Dowl.  (N.  S.)  1020;  12  L.  J.  Ex.  302.     For  former  proceedings 
see  10  M.  &  W.  506.] 

M'illes  moved  for  a  scire  facias  in  order  to  have  execution  against  William  Batty 
and  William  Ey  ton,  as  having  been  members  of  the  "  Patent  Rolling  and  Compi'essing 
Iron  Company "  at  the  time  when  the  contract  was  entered  into  with  the  plaintiffs 
upon  which  this  action  was  brought.  The  20th  section  of  the  company's  act  (4  Si  5 
Vict.  c.  Ixxxix.)  directed,  that  the  company  should  cause  to  be  enrolled  in  the  Court 
of  Chancery  a  memorial  of  the  names,  residences,  and  descriptions  of  the  members  of 
the  company  :  and  the  32nd  section  enacted,  that  all  the  costs  and  expenses  attend- 
ing the  applying  for,  obtaining,  and  passing  that  act,  should  be  paid  out  of  the 
funds  of  the  company,  in  preference  to  all  other  payments  whatsoever.  It  appeared 
from  the  attidavits  on  behalf  of  the  plaiiitiHs,  that  the  memorial  enrolled  in  Chancery, 
in  pursuance  of  the  act,  contained  the  names  of  John  Batty,  carrier,  Wolverhampton, 
and  also  of  William  Ryton  :  and  it  was  sworn  that  the  name  of  the  said  William 
Batty  was  inserted  in  the  said  memorial,  "  but  which  said  William  Batty  is  by 
mistake  called  and  inserted  in  the  said  memorial  as  John  Batty."  The  defendants' 
aftidavit  stated,  that  "  there  is  no  such  person  as  William  Batty  who  is  a  shareholder 
ill  the  said  company,  or  who  had  any  transactions  or  dealings  [462]  whatever  with 
the  said  company.  The  defendant  Ryton  also  stated  in  his  affidavit,  that  he  was  not 
a  shareholder.  The  debt  for  which  the  plaintiff  sued  was  incurred  for  printing,  &c. 
in  the  course  of  soliciting  the  act  of  Parliament.  Notice  had  been  given  to  Batty 
and  Ryton,  that  the  Court  would  be  moved  that  an  execution  might  issue  against 
them.     A  rule  having  been  granted, 

J.  Wilde,  for  Batty,  and  Whitmore,  for  Ryton,  shewed  cause  in  the  first  instance. 
This  rule  ought  to  be  discharged  on  several  grounds  :  First,  it  is  sworn,  on  the  part 
of  Batty,  that  no  such  person  as  "  William  Batty"  is  a  shareholder  in  the  company  ; 
and  Ryton  also  alleges  that  he  is  not  a  shareholder.  Secondly,  the  plaintiffs'  demand, 
being  for  an  expense  incurred  in  obtaining  the  act,  ought,  under  the  32nd  section, 
to  be  satisfied  out  of  the  general  funds  of  the  company,  and  not  by  the  individual 
members.  Again,  it  does  not  appear  but  that  the  plaintiffs  have  been  .satisfied  by 
previous  executions  issued  against  other  shareholders.  For  instance,  no  account  is 
given  of  the  result  of  the  execution  issued  against  one  Welby,  a  shareholder,  as 
appears  from  the  former  ease  of  Clotves  v.  Bntlcll  (10  M.  &  W.  506).  These  parties 
are  at  all  events  entitled  to  the  costs  of  their  appearance  upon  this  rule,  for  the  notice 
given  to  them  is  not  that  a  scire  facias  will  be  applied  for,  but  that  the  Court  will 
be  moved  for  execution  to  issue  against  them.  [Parke,  B.  Unless  they  had  shewed 
cause  on  the  merits,  they  would  have  been  entitled  to  the  costs  of  appearing,  but 
not  of  the  affidavits.] 

Willes,  in  support  of  the  rule.  It  does  not  appear  by  affidavit  that  any  scire 
facias  was  issued  against  Welby  :  and  the  plaintiffs'  affidavit  states,  that  the'  defen- 
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dants  are  [463]  now  indebted,  and  that  the  debt  now  remains  due  and  owing.     II 


e 


was  stopped  hy  the  Court. 

Pakke,  B.  This  rule  for  a  scire  facias  must  be  made  absolute.  If  the  allegation 
that  these  parties  are  not  i-eally  shareholders  bo  true,  they  may  plead  it  to  the  .scire 
facias,  and  they  will  be  .safe.  Secondly,  there  is  nothing  in  the  act  to  pi'cvent  the 
])l;u'ntiH's  from  pi'oceeding  against  the  individual  meml)ers  of  the  company  for  this 
debt.  The  enactment,  that  the  expenses  incurred  in  obtaining  the  act  are  to  be  jjaid 
out  of  the  funds  of  the  compaiiy  in  preference  to  all  other  payments,  is  merely  a 
direction  to  the  company  as  to  the  debts  which  they  are  first  to  discharge  :  but  a 
person  who  is  their  creditor  for  expenses  incurred  in  obtaining  the  act  is  not  to  be 
in  a  woise  position  than  other  creditors,  because  the  company  are  guilty  of  a  violation 
of  their  duty  in  not  paying  him  before  other  creditors. 

Alder.son,  B.  I  am  of  the  same  opinion.  The  memorial  describes  as  a  share- 
holder one  John  Batty,  a  cariier,  living  at  Wolverhampton.  If  the  defendant  Batty 
be  not  that  person,  nothing  would  be  easier  than  for  him  to  state  that  he  is  not  a 
carrier,  and  that  he  does  not  reside  at  Wolverham])ton  ;  but  in  the  absence  of  any 
such  statement,  we  must  assume  that  William  Batty  and  ,lohn  Batty  are  the  same 
person,  and  that  John  Batty  was  a  shareholder  at  the  time  of  this  contract.  Tlien, 
with  respect  to  the  averment  of  Kyton,  that  he  is  not  a  shareholder,  it  is  to  be 
observed  that  his  name  appears  as  a  shareholder  upon  the  memorial,  and  that  he 
does  not  state  the  grounds  of  his  considering  himself  as  no  longer  a  shareholder. 
If  it  be  that  he  has  parted  with  his  shares,  he  does  not  cease  to  be  liable,  unless  he 
has  caused  the  name  of  his  transferee  to  be  inserted  in  the  memorial. 

RoLFE,  B.,  concurred. 

Rule  absolute. 

[464]  The  Attorney-General  v.  Ray  and  Others.  Exeh.  of  Pleas.  May  6, 
1843, — A  rule,  on  the  part  of  the  Attorney-General,  to  amend  an  information 
at  the  suit  of  the  Crown,  is  absolutely  in  the  first  instance. 

[S.  C.  1  D.  &  L.  278 ;  12  L.  J.  Ex.  352 ;  7  Jur.  561.] 

This  was  an  information  filed  at  the  suit  of  the  Attorney-General,  for  the  breach 
of  a  covenant  to  i-epair  certain  premises  held  under  the  Ciown. 

The  Attorney-General,  on  the  preceding  dav  {May  5),  applied  for  leave  to  amend 
the  information  ;  and  upon  stating  that  notice  had  been  given  to  the  defendants  of 
the  intended  application,  he  obtained  a  rule  calling  upon  them  to  shew  cause  pei'emp- 
torily  on  this  day,  why  the  amendment  should  not  be  made. 

Swann  now  appeared  to  shew  cause  against  the  rule ;  but — 

Parke,  B.  said — We  have  looked  iiito  the  books,  and  we  find  fi-om  the  authorities 
that  the  Attorney-Gener.-d  is  entitled  to  have  this  amendment  made  without  a  rule 
to  shew  cause.  The  Court  will  now,  therefore,  grant  a  rule  absolute  in  the  first 
instance,  on  payment  of  costs,  in  order  that  the  granting  of  a  rule  to  shew  cause  in 
this  instance  may  not  be  drawn  into  a  precedent. 

Rule  absolute  accordingly. (o) 

[465]     Macdonald  v.  Maclaren.     Exeh.  of  Pleas.     May  6,  1843.— Practice  as  to 
service  of  a  rule  for  scire  facias  to  revive  an  old  judgment. 

[S.  C.  7  Jur.  404.] 

Montague  Smith  moved  for  leave  to  issue  a  scire  facias  to  revive  a  judgment  more 
than  fifteen  years  old.  The  judgment  had  been  entered  up  on  a  warrant  of  attorney, 
in  Michaelmas  Term  1821,  and  in  1823  two  years'  interest  was  paid.  It  appeared 
from  the  affidavits,  that,  in  the  year  1828,  the  defendant  went  to  reside  in  America; 
but  a  letter  from  him,  dated  17th  October,  1842,  was  said  to  have  been  received  Ijy  a 
person  in  Ireland  on  the  18th  of  November  following.  The  defendant  was  the  owner 
of  some  houses  in  Liverpool. 

Per  Curiam.     The  proper  course  under  the  circumstances  is  to  grant  a  rule  to 

(a)  See  Att.-Gen.  v.  Smith,  5  M.  &  W.  372. 
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shew  cause  fur  next  term  :  notice  of  the  rule  to  be  stuck  up  in  the  office,  and  to  be 
served  on  the  defendant's  tenants  in  Liverpool. 
liuie  accoidingly. 

K.\i;i.ETu.N  i.  GuiTERiDGE.  Exxh.  of  Plcas.  May  (),  1843. — In  trespass  for  breaking 
the  outer  door,  and  entering  the  plaintiff's  dwelling-house,  and  seizing  his  goods, 
the  defendant  may  give  in  evidence,  under  a  plea  of  not  guilty  by  statute,  that 
he  had  entered  under  a  warrant  of  distress  for  rent,  and  was  forcibly  turned  out 
of  possession,  and  thereupon  broke  the  door  and  eiitered,  in  order  to  seize  the 
goods. — A  power  of  attorney  was  executed  abroad,  appointing  B.  the  attorney. 
It  was  delivered  to  Henry  B.,  who,  according  to  the  evidence,  was  the  party 
meant  to  be  authorized  by  it;  and  he  filled  up  the  blank  with  his  Christian 
name  "  Henry  "  : — Held,  that  the  power  was  not  invalidated  thereby. — An  agree- 
ment in  the  following  terms : — "  I,  W.  E.,  do  hereby  acknowledge  that  I  am 
indebted  to  B.,  as  agent  of  S.,  my  landlord,  in  the  sum  of  ,£22  for  arrears  of 
rent,  for  the  cottage  in  my  occupation ;  and  I  do  now  pay  the  said  H.  the  sum 
of  5s.  on  account  and  in  part  of  such  rent,  and  do  hereby  undertake  to  pay  the 
said  B.  the  sum  of  £6  per  annum,  by  quarterly  payments  from  Michaelmas 
last ; "  was  held  not  to  require  a  lease  stamp. 

[S.  C.  2  Dowl.  (N.  a.)  1053 ;  12  L.  J.  Ex.  359.] 

Trespass  for  breaking  the  outer  door  of  and  entering  the  plaintili's  dwelling-house, 
and  doing  damage  therein,  [466]  and  expelling  him  therefrom,  and  seizing  the 
plainliff's  goods  being  therein,  &c.  Flea,  not  guilty  by  statute.  At  the  trial  before 
Lord  Denman,  C.  J.,  at  the  last  assizes  at  Hertford,  the  plaintiff'  having  proved  a 
forcible  entry  of  his  premises  and  seizure  of  his  goods  by  the  defendant,  the  following 
facts  were  proved  on  the  part  of  the  defendant. 

On  the  9th  of  September,  1841,  the  plaintiff  signed  a  paper  in  the  following 
terms : — "  I,  William  Eagleton,  do  hereby  acknowledge  that  I  am  indebted  to 
Mr.  T.  W.  Blagg,  as  agent  of  John  Sheppard,  my  landlord,  in  the  sum  of  £22  for 
arrears  of  rent,  for  the  cottage  now  in  my  occupation,  and  I  do  now  pay  to  the  said 
T.  \V.  Blagg  the  sum  of  5s.  on  account  and  in  part  of  such  rent,  and  do  hereby 
undertake  to  pay  to  the  said  T.  W.  Blagg  the  sum  of  £8  per  annum,  for  the  said 
cottage  and  premises,  by  quarterly  payments,  from  Michaelmas  last "  This  document 
bore  a  £1  stamp,  and  was  proved  to  have  been  executed  duiing  the  minority  of 
John  Sheppard.  It  was  objected  for  the  plaintiff',  that  it  operated  as  an  actual  demise, 
and  therefore  had  not  a  sufficient  stamp ;  and  further,  that  Sheppard  being  a  minor, 
had  no  power  to  appoint  Blagg  his  agent  for  the  receipt  of  lent,  and  therefore  the 
agreement  was  void.     These  objections  were  overruled  by  the  learned  Judge. 

It  further  appeared,  that  on  the  27th  of  April,   1842,  Sheppard,  being  then  in 

America,  executed  a  power  of  attoruej',  whereby  he  appointed  " Kee,  of  Ware, 

his  attorney  (inter  alia)  to  ask,  sue,  demand,  or  distrain  for,  recover,  and  receive  of 
and  from  all  and  every  person  and  persons  whom  it  might  concern,  all  monies,  &c.  as 
should  from  time  to  time  become  payable  for  the  rents  &c.  of  the  said  premises,  or 
otherwise  in  respect  thereof,  &c."  Ree,  who  was  an  auctioneer  at  Ware,  was  examined 
as  a  witness,  and  proved  that  he  had  been  applied  to  on  the  part  of  Sheppard  to  act 
as  his  agent,  and  on  his  consenting  to  [467]  do  so,  the  power  of  attorney,  which  was 
addressed  "  Mr.  Uee,  auctioneer,  Ware,"  was  delixered  to  him.  lice,  or  his  son  in  his 
presence,  being  satisfied  that  the  power  was  intended  for  him,  there  being  no  other 
auctioneer  of  that  name  in  Ware,  inserted  his  Christian  name  "  Henry  "  in  the  blank 
left  for  that  purpose  in  the  power  of  attorney.  The  trespass  in  question  was  com- 
mitted by  the  defendant  in  the  execution  of  a  warrant  of  distress  signed  by  Ree,  for 
the  arreai-s  of  rent  mentioned  in  the  agreement  before  stated,  The  entry  was  effected 
without  force  in  the  first  instance,  but  the  defendant,  having  been  forcibly  ejected  by 
the  plaintiff,  broke  open  the  outer  door  of  the  house  and  again  took  possession,  which 
was  the  trespass  complained  of. 

It  was  further  objected  on  the  part  of  the  plaintiff,  first,  that  the  power  of 
attorney  was  invalidated  by  the  insertion  in  it  of  the  Christian  name  of  the  attorney 
after  its  execution  ;  2ndly,  that  Ree  could  not  delegate  to  the  defendant  his  power  to 
distrain;  3rdly,  that  the  forcible  entry  of  the  defendant  was  not  justitiable  in  law; 
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and  4thly,  that  even  if  it  was,  such  justific.ition  was  not  adniissiblo  under  not  guilly. 
The  Lord  Chief  Justice,  in  summing  up,  told  the  juiy,  that  if  they  were  satisfied  from 
the  evidence  that  the  defendant  was  forcibly  turned  out  of  possession,  the  sub- 
sequent re-entry  was  justifiable  :  and  under  his  direction  the  jury  found  a  verdict  for 
the  defendant,  leave  being  reserved  to  the  plaintiff  to  move  to  set  it  aside,  and  enter 
a  verdict  with  101.  4s.  6d.  damages. 

Thesiger  having  obtained  a  rule  accordingly, 

Piatt  now  shewed  cause.  First,  it  is  quite  clear  that  no  lease  stamp  was  necessary 
in  this  case ;  the  document  given  in  evidence  amounted  merely  to  an  acknowledgment 
of  a  pre-existing  tenancy  under  Sheppard.  [Parke,  B.  There  are  no  words  in  it 
importing  a  demise  ;  neither  is  it  signed  [468]  by  Sheppard.]  It  was  used  merely  as 
evidence  of  the  defendant's  admission  of  a  previous  demise,  and  of  rent  being  due. 
Secondly,  it  was  plain  that  the  witness  Kee  was  the  person  meant  to  be  empowered 
by  the  power  of  attorney,  and  the  putting  in  of  his  Christian  name  could  not  vitiate 
the  instrument.  Then  the  document  signed  by  the  plaintiff  was  sufficient  evidence  of 
a  demiise  such  as  to  warrant  a  disti'ess,  by  the  admission  on  the  face  of  it  that  he  was 
tenant  to  Sheppard  at  a  rent  certain.  [Alderson,  B.  It  is  clearly  an  acknowledgment 
of  an  antecedent  tenancy,  which  authorized  a  distress.]  With  respect  to  the  other 
objections,  the  jury  having  found  that  the  defendant  was  forcibly  turned  out  of  the 
possession  of  the  house,  which  he  had  taken  lawfully,  he  was  justified  at  common  law 
in  breaking  the  outer  door  to  recover  it. 

Peacock,  contnl  In  order  to  warrant  the  distress,  there  must  have  been  a  demise 
at  a  rent  certain  ;  and  unless  the  agreement  was  put  in  as  a  demise,  there  was  no 
evidence  of  such  a  tenancy,  nor  did  it  appear  when  the  arrears  of  rent  accrued  due  : 
and  if  so,  a  lease  stamp  was  necessary  for  it.  As  a  mere  acknowledgment,  in  1831, 
of  an  antecedent  tenanc}',  it  was  no  evidence  of  such  a  tenancy  as  would  authorize  a 
distress  in  1842.  Besides,  Sheppard  was  an  infant  at  the  time  of  its  execution. 
[Parke,  B.  An  infant  may  demise.  But  this  is  not  a  demise  ;  it  is  a  mere  acknowledg- 
ment of  a  bygone  tenancy,  and  an  agreement  to  go  on  upon  the  same  terms,  and  was 
therefore  properly  stamped  with  an  agreement  stamp.]  Secondly,  the  alteration  of 
the  power  of  attorney,  after  its  execution,  by  the  insertion  of  the  Christian  name  of 
the  attorney,  was  fatal  to  it:  Markham  v.  Gunadon  (Cro.  Eliz.  626).  [Parke,  B. 
There  was  ample  evidence  that  Henry  Ree  was  the  party  whose  name  was  intended 
to  be  put  in,  and  a  blank  was  left  for  [469]  that  purpose.  If  so,  the  in.sertion  of  the 
name  does  not  avoid  the  deed,  but  only  leaves  a  question  as  to  the  operation  of  the 
stamp  laws  ;  and  that  objection  was  not  taken.]  Then,  the  evidence  of  justification 
was  not  properly  admissible  under  the  general  issue.  The  subsequent  entry  by 
breaking  the  door  was  not  an  act  which  the  defendant  had  a  right  to  do  under  the 
original  authority  to  distrain,  and  therefore  he  should  have  justified  it  specially. 
[Parke,  B.  'I  he  defendant  was  justified  in  breaking  the  outer  door,  because  he  was 
forcibly  turned  out.  He  had  a  right  to  give  in  evidence,  under  the  plea  of  not  guilty 
by  statute,  everything  which  he  might  lawfully  do  in  order  to  make  the  distress. 
The  facts  shew  that  he  never  was  a  trespasser.]  The  11  Geo.  2,  c.  19,  s.  21,  which 
gives  the  right  of  pleading  the  general  issue,  and  giving  the  special  matter  in  evidence, 
applies  only  to  actions  brought  "relating  to  any  entry  by  virtue  of  this  act,  or 
otherwise,  upon  the  premises  chargeable  with  such  rents  or  services,  or  to  any  distress 
or  seizure,  &c.  thereupon."  Here  the  defendant  is  not  justifying  under  a  mere 
entry  in  order  to  make  the  distress. 

Pakke,  B.  Yes ;  everything  that  was  done  was  justifiable  at  common  law  under 
the  entr}^  to  make  the  distress  ;  because  circumstances  existed  here  which  entitled  the 
defendant,  for  the  purpose  of  the  distress,  to  break  open  the  outer  door. 

The  rest  of  the  Court  concurred. 

Eule  discharged. 


[470]  Dunn  and  Another  v.  Hill.  Exch.  of  Pleas.  May  8,  1843. — To  an  action 
for  goods  sold,  the  defendant  pleaded  puis  darrein  continuance  that  the  plaintiffs 
had  become  banki'upts,  and  that  afterwards  an  official  as.signee  was  appointed  ; 
and  further,  that  after  the  last  pleading  in  the  cause,  and  within  eight  days  now 
last  past,  the  other  assignees  were  duly  chosen  by  the  creditors  :^Held  bad,  for 
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not  shewing  that  the  official  assignee  was  appointed  after  the  hist  pleading,  and 
within  eight  days  before  the  plea. 

[S.  C.  2  Dowl.  (N.  S.)  162;  12  L.  J.  Ex.  316;  7  Jur.  426.  Distinguished,  Payne  v. 
Shentmi,  1846,  14  L.  .1.  Q.  B.  61  ;  Harrisonv.  Marquis  of  Abergavenny,  1887,  57  L.  T. 
362.     Followed,  Foder  v.  Gamgee,  1876,  1  Q.  B.  D.  668.] 

Assumpsit  for  goods  sold  and  delivered,  with  a  count  upon  an  account  stated. 

Plea,  dated  10th  February,  1843,  that  the  plaintiffs  ought  not  farther  to  maintain 
their  action  against  the  defendant,  because  he  says,  that  the  plaintiffs,  before  and  on 
the  11th  January,  1843,  and  from  thence  continually  until  the  issuing  of  the  fiat  in 
bankruptcy  hereinafter  mentioned,  were  cornfactors  and  merchants,  and  dealei's  and 
chapmen,  and  exercised  in  copartnership  the  trade  of  cornfactors,  &c.,  within  the 
6  Geo.  4,  e.  16.  It  then  set  out  the  petitioning  creditor's  debt,  &c.,  and  the  issuing 
of  a  fiat  in  bankruptcy  against  the  plaintiffs,  under  the  5  &  6  Vict.  c.  122,  on  the  12th 
January,  1843,  to  be  prosecuted  in  the  Court  of  Bankruptcy  in  the  Leeds  district  in 
the  county  of  York  ;  by  virtue  of  which  fiat  Martin  John  West,  Esq.,  one  of  the  com- 
missioners of  the  said  Leeds  District  Court  of  Bankruptcy,  on  the  13th  January,  1843, 
in  due  form  of  law  found  that  the  plaintiffs  had  become  and  were  bankrupts  before 
the  issuing  of  the  said  fiat,  within  the  true  intent  and  meaning  of  the  statutes  con- 
cerning bankrupts,  and  did  then  adjudge  the  said  plaintiffs  to  be  bankrupts  accord- 
ingly ;  and  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  being  the  date 
of  the  said  adjudication,  the  said  M.  J.  West,  so  being  such  commissioner  as  aforesaid, 
duly  made  a  memorandum  of  the  said  adjudication,  and  did  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  at  the  Court  of  Bankruptcy  for  the  said  district  then 
held  at  the  Commercial  Buildings  at  Leeds  aforesaid,  appoint  Henry  Philip  Hope  an 
official  assignee,  duly  chosen  and  appointed  according  to  the  said  statute,  to  be  an 
assignee,  &c.  of  the  estate  and  effects  of  the  said  bankrupts,  together  with  the  assignees 
to  be  chosen  by  the  creditors  of  the  said  bankrupts.  The  plea  then,  after  setting  out 
[471]  the  usual  formal  proceedings  in  bankruptcy,  went  on  as  follows :  and  the  defen- 
dants further  say,  that  after  the  last  pleading  in  this  cause,  to  wit,  after  the  23rd 
December,  1842,  on  which  day  issue  was  joined  in  this  cause  and  notice  of  trial  given, 
and  before  this  day,  and  within  eight  days  now  last  past,  to  wit,  at  a  meeting  duly 
held  on  the  2nd  February,  1843,  in  the  Court  of  Bankruptcy  for  the  Leeds  District 
aforesaid,  at  the  Commercial  Buildings  at  Leeds  aforesaid,  the  said  plaintiffs  then 
remaining  bankrupts,  one  Charles  Barr  and  one  John  Wilson  were  nominated  and 
chosen  by  the  major  part  in  value  of  the  creditors  of  the  plaintiffs  who  had,  under  the 
said  fiat,  proved  their  debts  to  be  £10  and  upwards,  to  be  assignees  of  the  estate  and 
effects  of  the  said  plaintiffs ;  and  afterwards,  and  after  the  last  pleading  in  this  cause 
on  the  23rd  December,  1842,  on  which  day  issue  was  joined  in  this  cause,  and  notice 
of  trial  given,  and  before  this  day  and  within  eight  days  now  last  past,  to  wit,  on  the 
said  2nd  February,  1843,  Montagu  Baker  Bere,  Esq.,  then  and  still  being  one  of  the 
commissioners  of  the  said  Court  of  Bankruptcy  for  the  said  district,  approved,  ratified, 
and  confirmed  the  said  choice  of  and  appointed  the  said  Charles  Barr  and  John  Wilson 
assignees  of  the  said  estate  and  effects  accordingly ;  and  afterwards,  and  after  the  last 
pleading  in  this  cause,  and  after  the  23rd  December,  1842,  on  which  day  issue  was 
joined,  &c.,  and  before  this  day,  and  within  eight  days  now  last  past,  to  wit,  on  the 
2nd  February,  1843,  the  said  Charles  Barr  then  accepted  the  said  trust  and  appoint- 
ment ;  by  reason  of  which  premises,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  the  said  H.  P.  Hope  and  C.  Barr  then,  and  after  the  said  alleged  causes  of 
action  accrued,  and  after  the  last  pleading  in  this  cause  on  the  23rd  day  of  December, 
1842,  on  which  day  issue  was  joined  in  this  cause  and  notice  of  trial  given,  and  before 
this  day,  and  within  eight  days  now  last  past,  to  wit,  on  the  2nd  day  of  Februaiy, 
became  and  were  and  are  as-[472]-signees  of  the  estate  and  effects  of  the  plaintiffs  as 
such  bankrupts,  and  became  and  were  entitled  to  the  .said  alleged  debts,  sums  of 
money,  and  causes  of  action  in  the  declaration  mentioned,  and  each  and  every  of  them. 
Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  does  not  shew  with  sufficient 
or  any  certainty  that  the  said  Henry  P.  Hope  was  appointed  to  be  an  assignee  as 
therein  mentioned  after  the  last  pleading  next  before  the  same  plea,  or  after  the  23rd 
December,  1842,  or  after  issue  was  joined  in  this  cause,  or  after  notice  of  trial  given, 
or  within  eight  days  last  past  next  before  pleading  the  same  plea,  or  that  the  matter 
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of  the  said  plea  arose  or  accrued  after  tlie  last  pleading  next  before  the  said  plea,  or 
within  eight  days  next  before  pleading  the  same  plea. 

Joinder  in  demurrer. 

The  plaintifls'  points  were  as  follows  : — 

The  plaintiti's  contend  that  the  passing  away  of  the  right  of  action  mentioned  in 
the  declaration  from  themselves,  which  is  the  substance  of  the  pica,  does  not  appear 
with  sufficient  certainty  to  have  taken  place  since  the  last  pleading  oi-  continuance, 
and  that  such  right  passed  away  on  the  appointment  of  the  said  Henry  Philip  Hope 
as  ollicial  assignee. 

The  defendant's  were,  that  the  defendant  will  insist  that  it  was  unnecessary 
to  state  that  the  official  assignee  was  appointed  after  the  last  pleading. 

Cowling,  in  support  of  the  demurrer.  The  object  of  this  plea  is  to  shew  that  the 
cause  of  action  passed  away  from  the  plaintiti's  after  the  last  pleading,  and  within 
eight  days  before  pleading  it.  It  is  the  form  of  plea  now  (see  Keg.  Gen.  II.  4  W.  4, 
r.  2),  substituted  for  a  plea  puis  darrein  continuance.  All  such  pleas  require  the 
greatest  certainty,  as  being  pleas  in  delay.  Com.  Dig.  "Abatement,"  (I.  24).  Now, 
although  the  plea  states  [473]  that  the  plaiutift's  became  bankrupt,  and  that  the 
creditors'  assignees  were  chosen,  after  the  last  pleading,  and  within  eight  days  before 
the  plea,  it  does  not  state  with  certainty  when  the  official  assignee  was  appointed. 
He  may  have  been  appointed  before  issue  joined,  as  well  as  more  than  eight  days  before 
the  plea.  The  right  of  action  clearly  passed  to  him  as  soon  as  he  was  appointed,  for 
an  official  assignee  is  to  all  intents  and  purposes  an  assignee  of  the  bankrupt's  estate 
and  effects  until  the  other  assignees  are  chosen.  Official  assignees  were  first  established 
by  1  &  2  Will.  4,  c.  56,  s.  22,  which  provides,  that  "until  assignees  shall  be  chosen  by 
the  creditors  of  each  bankrupt,  such  official  assignee  shall  be  enabled  to  act,  and  shall 
be  deemed  to  be,  to  all  intents  and  purposes  whatsoever,  a  sole  assignee  of  each  bank- 
rupt's estate  and  effects."  And  there  is  a  similar  provision  in  the  4bth  section  of  the 
subsequent  statute  of  5  &  6  Viet.  c.  122,  under  which  this  fiat  was  issued.  So,  in 
Montagu  &  Ayrtoii's  Bankrupt  Law,  p.  114,  it  is  said,  "The  official  assignee  acts  as 
provisional  as.signee."  And  in  page  226  of  the  same  book,  "Until  the  assignees  are 
chosen,  the  official  assignee  is,  to  all  intents  and  purposes,  sole  assignee."  And  in 
Miink  V.  Clark  (2  Bing.  N.  C.  309 ;  2  Scott,  475),  Bosanquet,  J.,  states  the  liabilities 
of  an  official  assignee  to  be  "the  same  as  those  of  an  ordinary  assignee." 

Addison,  contra.  The  plea  is  sufficient.  It  shews  substantially  all  that  it  was 
necessary  to  .shew,  viz  that  since  the  last  pleading,  and  within  eight  days  next  before 
the  plea,  the  plaintiffs'  right  of  action  vested  in  their  assignees.  Suppose  the  ofHcial 
assignee  had  died  two  days  after  his  appointment,  and  that,  within  eight  days  next 
before  plea,  the  creditors'  assignees  had  been  appointed,  would  not  the  plea  be  good  1 
The  Rule  of  Hilary  Term,  4  Will.  4,  r.  2,  which  compels  parties  to  plead  pleas  puis 
darrein  continuance  within  [474]  eight  days  after  the  subject-matter  ai'ose,  would  be 
productive  of  great  hardship  if  strictly  construed,  as  it  would  be  often  difficult  within 
that  time  to  ascertain  the  precise  state  of  facts.  Pleas  puis  darrien  continuance  being 
pleadable  as  of  right,  as  was  held  in  Kiiinear  v.  Tarrant  (15  East,  622),  ought  not  to  be 
so  confined.  Assuming  it  have  been  the  intention  of  the  stat.  5  &  6  Vict.  c.  122, 
s.  48,  to  enable  the  official  assignee  to  sue  for  those  rights  of  action  which  were  before 
vested  in  the  bankrupts,  still  it  is  not  compulsory  on  him  to  do  so,  and  in  practice  he 
never  sues  alone ;  and  the  only  object  of  his  appointment  seems  to  be  to  preserve  the 
property  of  the  bankrupt  for  the  benefit  of  the  creditors,  until  the  other  assignees  are 
appointed.  This  plea  shews  distinctly  that  the  other  assignees  were  not  appointed 
until  within  eight  days  before  the  plea  pleaded,  and  it  is  submitted,  therefore,  that  it 
shews  a  cause  of  action  arising  within  the  eight  days. 

Lord  ABlNUEli,  C.  B.  This  plea  is  bad.  A  plea  puis  darrein  continuance  ought 
to  be  certain,  for  by  pleading  it  the  defendant  abandons  all  other  defences,  and  rests 
upon  that  alone.  Now,  this  plea  professes  to  shew  that,  subsequently  to  the  last  plea, 
and  within  eight  days  next  before  pleading  it,  the  plaintiffs'  right  of  action  was 
divested  out  of  them,  and  transferred  to  some  one  else ;  but  it  does  not  appear  on  the 
face  of  this  plea  when  the  transfer  to  the  official  assignee  took  place  ;  at  all  events,  it 
is  not  shewn  with  the  certainty  required  in  such  pleas,  that  it  occurred  subsequently 
to  the  last  pleading.  It  is  clear  on  the  words  of  the  stat.  5  &  6  Vict.  c.  122,  s.  48, 
which  have  been  referred  to,  that  the  official  assignee  of  a  bankrupt  has  vested  in  him 
all  the  rights  and  interests  of  the  bankrupt  until  the  other  assignees  are  appointed. 
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This  certainly  might  be  doubtful  if  the  question  rested  on  the  first  part  of  the  clause ; 
for  it  is  very  singular  that  that  part  only  says  that  the  official  [475]  assignee  alone 
shall  possess  and  receive  all  the  estate  and  eft'ects  of  the  bankrupt ;  but  the  subsequent 
part  clearly  shews  that,  until  the  appointment  of  the  creditors'  assignees,  all  their 
interest  vests  in  the  official  assignee,  and  that  he  is  to  all  intents  and  purposes  a 
provisional  assignee.  A  transfer  to  him,  therefore,  divests  the  property  out  of  the 
bankrupts,  and  as  the  plea  in  the  present  case  leaves  it  quite  uncertain  when  that 
transfer  took  place,  it  is  bad.  As  to  the  argument  urged,  that  lequiring  strictness  in 
picas  of  this  nature  would  1)0  productive  of  hardship,  the  answer  is,  that  the  rule  which 
requires  the  party  pleading  such  a  plea  to  make  affidavit  that  the  subject-matter  of  it 
arose  within  the  preceding  eight  days,  expressly  reserves  power  to  the  Court  or  a 
Judge  to  allow  further  time,  which  the  defendant,  if  he  wants  it,  should  apply  for. 

Parkk,  B.  I  also  think  the  plea  is  clearly  bad.  It  does  not  shew  that  the 
appointment  of  the  official  assignee  took  place  after  the  last  pleading. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

Smith  v.  Cox.  Exch.  of  Pleas.  May  8,  1843. — In  assumpsit  by  the  indorsee  against 
the  drawer  of  a  bill  of  exchange,  it  is  necessary  to  allege  a  promise  to  pa}',  and 
without  such  allegation  the  count  is  bad  on  special  demurrer. 

[S.  C.  2  Dowl.  (N.  S )  1035 ;  12  L.  J.  Ex.  307.] 

Assumpsit  l)y  the  indorsee  against  the  drawer  of  a  bill  of  exchange.  The  declara- 
tion stated,  that  wherea-i  the  defendant,  on  the  28th  of  August,  1842,  made  his  bill  of 
exchange  in  writing,  and  delivered  the  same  to  one  W.  Silk,  jun.,  and  thereby  required 
the  said  W.  Silk,  jun.,  to  pay  to  the  order  of  the  defendant  £20,  three  months  after 
the  date  thei'eof,  which  period  had  elapsed  before  the  commencement  of  the  suit ;  and 
the  defendant  then  de-[476]-livered  the  said  bill  to  the  said  W.  Silk,  and  the  said 
W.  Silk  then  accepted  the  said  bill,  and  the  defendant  then  indorsed  the  same  to  one 
Justinian  Adcock,  who  then  indorsed  the  same  to  the  plaintiff;  and  the  said  W.  Silk 
did  not  pay  the  said  bill,  although  the  same  was  duly  presented  to  him  on  the  day  on 
which  it  became  due,  of  which  the  defendant  then  had  cbie  notice.  There  was  also  a 
count  to  an  account  stated. 

Special  demurrer  to  the  first  count,  assigning  the  following  causes : — That  the  said 
first  count  does  not  state,  allege,  or  contain  any  promise  by  the  defendant  to  pay  the 
said  l)ill  of  exchange,  or  any  promise  liy  the  defendant  to  pay  the  sum  of  money  on 
that  count  mentioned  ;  and  that  it  is  not  in  or  by  the  said  count  stated  or  shewn,  that 
the  defendant  promised  to  pay  the  said  sum  of  money  in  the  said  count  mentioned. 

Whitehurst,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who  called 
upon 

Hugh  Hill  to  support  the  declaration.  It  was  not  necessary  to  allege  an  express 
promise,  as  the  law  will  imply  a  promise  to  pay  from  the  facts  stated  :  and  the  promise 
being  only  a  conclusion  of  law,  it  could  not  be  traversed.  In  Griffilhs  v.  Roxbwrjh 
(2  M.  &  W.  738),  Alderson,  B.,  seemed  to  be  of  opinion,  though  the  point  was  not 
there  determined,  that  since  the  new  rules  have  rendered  the  plea  of  non  assumpsit 
inadmissible  in  actions  on  bills  of  exchange,  it  is  unnecessary  to  allege  a  promise  to 
pay,  which  it  is  not  competent  to  the  defendant  to  deny.  It  might  be  otherwise  in  an 
action  at  the  suit  of  an  executor,  for  in  that  case  the  promise  may  be  put  in  issue : 
Timmis  v.  Piatt  (id.  720).  It  is  not  necessary  to  allege  matters  of  law,  which  the 
Court  are  bound  to  take  notice  of.  Although  it  is  usual  to  state  a  [477]  promise  in 
indebitatus  assumpsit,  it  is  not  necessary  to  do  so,  it  being  a  conclusion  of  law. 

Per  Curiam. (a)  Unless  a  promise  be  alleged  in  declarations  on  bills  of  exchange, 
there  will  be  nothing  to  distinguish  the  action  of  assumpsit  from  that  of  debt,  and 
from  aught  that  appears  hei'C,  there  being  no  promise  alleged,  there  might  be  a  mis- 
joinder of  counts  on  the  record.  It  was  not  the  intention  of  the  new  rules  to  fritter 
away  all  distinction  between  the  different  forms  of  action.  The  plaintiff  may  have 
liberty  to  amend,  otherwise  there  will  be  judgment  for  the  defendant. 

Leave  to  amend  accordingly, 

(a)  Lord  Abingei-,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Gurney,  B. 
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Pearson  v.  Archbold.  Exch.  of  Pleas.  May  8,  1843. — In  an  action  of  assumpsit, 
the  defendant  pleaded  non  assumpsit,  payment,  and  a  set-off;  and  issues  having 
been  joined  thereon,  the  cause  and  all  matters  in  difference  were,  by  a  Judge's 
order,  referred  to  arbitration,  the  costs  of  the  cause  to  abide  the  event,  and  the 
costs  of  the  refei'ence  and  award  to  be  at  the  discretion  of  the  arbitrator.  The 
arbitrator  awarded  "  that  the  plaintiff'  should  pay  to  the  defendant  the  sum  of 
161.  10s.  2d.,  being  the  balance  which  I  hud  to  be  due  from  the  plaintiff  to  the 
defendant ;  and  he  further  awarded  that  each  party  should  pay  his  own  costs  of 
the  reference,  and  a  moiety  of  the  costs  of  the  award  : — Held,  that  the  award  was 
bad,  on  the  ground  of  uncertainty  as  to  the  ffnding  of  the  issues,  and  there  being 
no  adjudication  at  all  upon  the  cause. 

[S.  C.  2  Dowl.  (N.  S.)  1018  ;  12  L.  J.  Ex.  308  ;  7  Jur.  447.     See  p.  108,  ante.] 

This  was  an  action  of  assumpsit,  to  which  the  defendant  pleaded  three  pleas :  first, 
non  assumpsit;  secondly,  payment;  and  thirdly,  a  set-off.  After  issue  joined,  and 
before  the  trial,  the  cause  and  all  matters  in  ditl'erence  were  referred  by  a  Judge's 
order,  which  directed  that  the  costs  of  the  cause  should  abide  the  event  of  the  award, 
and  that  the  costs  of  the  I'eference  and  award  should  be  in  the  discretion  of  the 
arbitrator.  The  arbitrator  awarded,  "that  the  plaintiff  do  pay  to  the  defendant,  on 
the  14th  of  September  next,  the  sum  of  £16,  10s.  2d.,  being  the  balance  [478]  which 
1  find  to  be  due  from  the  said  plaintiff"  to  the  said  defendant."  He  further  awarded 
that  each  of  the  parties  should  bear  his  own  costs  of  the  reference,  and  a  moiety  of  the 
costs  of  the  award.  The  plaintiff' not  having  paid  the  amount  awarded  and  the  costs, 
the  defendant  obtained  a  rule  nisi  for  an  attachment  for  non-payment  of  the  sum 
awarded  and  costs,  against  which  rule 

Crompton  now  shewed  cause.  The  award  is  bad,  for  it  does  not  dispose  of  the 
cause,  and  does  not  determine  the  event  on  which  the  costs  of  it  were  to  depend. 
There  is  also  no  distinct  finding  upon  the  several  issues,  as  there  ought  to  have  been  : 
it  is  consistent  with  this  finding  that  the  plaintiff  may  have  succeeded  on  one,  or  upon 
two,  or  upon  neither  of  the  issues.  The  case  of  Bowke  v.  Lloyd  (10  M.  &  W.  .550)  is 
precisely  in  point.  In  that  case,  where  there  were  several  issues,  the  costs  of  the  cause 
were  to  abide  the  event  of  the  awai'd.  The  arbitrator  awarded  that  the  plaintiff'  had 
good  cause  of  action  against  the  defendant,  and  directed  that  the  defendant  should 
pay  to  the  plaintiff  £20,  together  with  the  costs  of  the  action  and  of  the  reference,  but 
he  did  not  award  specifically  on  each  i.ssue  ;  and  it  was  held  that  the  award  was  bad, 
on  the  gi'ound  that  the  arbitrator  was  boinid  to  award  specifically  on  each  issue,  other- 
wise there  is  no  event  upon  which  the  Master  can  tax  the  costs.  The  award  is  there- 
fore bad.  The  plaintiff  did  not  move  to  set  it  aside,  as  he  thought  the  defendant  would 
never  seek  to  enforce  it. 

Sir  John  Bayley,  contri\.  The  award  is  sufficient.  In  Cooper  v.  Langdon  (9  M.  & 
AV.  60),  where  there  were  seven  issues,  and  the  arbitrator  awarded  that  the  verdict 
entered  for  the  plaintiff  should  be  set  aside,  and  a  verdict  entered  for  the  defendant, 
the  award  was  held  good.  [Parke,  B.  In  that  [479]  case  the  Court  decided  that  all 
the  issues  were  found  for  the  defendant.] 

Lord  Abinger,  C.  B.  I  think  this  rule  ought  to  be  discharged.  We  cannot  tell 
how  the  arbitrator  intended  to  dispose  of  the  cause,  for  he  has  not  decided  upon  it  at 
all.  It  is  consistent  with  this  finding,  that  the  plaintiff  may  have  succeeded  on  one  of 
the  issues,  and  the  defendant  on  the  others ;  or  that  the  arbitrator  may  have  found 
all  the  issues  in  favour  of  the  plaintiff,  and  may  have  awarded  the  money  to  be  paid 
to  the  defendant  in  respect  of  the  matters  in  diff'erence. 

Parke,  B.  I  am  of  the  same  opinion.  It  is  impossible  to  say  on  this  award  what 
issues  are  found  for  the  plaintiff  and  what  for  the  defendant,  or  which  way  the  verdict 
is  found.  It  is  consistent  with  this  finding  that  the  arbitrator  may  have  awarded  the 
sum  of  £16,  10s.  2d.,  to  be  paid  to  the  defendant  on  account  of  his  set-off  exceeding 
pro  tanto  the  amount  of  the  plaintiff''s  claim,  and  the  plaintiff'  may  have  succeeded  on 
the  other  issues.  In  Cooper  v.  Lanqdon,  the  question  was  whether  the  flefendant  could 
consistently  have  a  verdict  on  all  the  issues ;  it  was  held  that  he  could,  and  that  there 
would  be  no  error  on  the  record. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged. 
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[480]  CodMiiK  V.  (iREF.NE.  Exch.  of  Pleas.  May  8,  1843.— Covenant.  The 
declaration  stated,  that  by  indenture  the  plaintift'  demised  a  dwelling-house  and 
premises  to  the  defendant,  and  the  defendant  thei'eby  covenanted  that  he  would 
expend  £100  in  substantial  improvements  of  and  additions  to  the  dwelling-house, 
under  the  direction  and  with  the  approbation  of  some  competent  suiveyor,  to  be 
named  bv  and  on  the  part  of  the  plaintiff.  Bi'eaoh,  that  the  defendant  did  not 
ex])end  £100  on  substantial  improvements  and  additions  to  the  said  dwelling- 
house,  under  the  direction  or  with  the  approbation  of  a  competent  surveyor,  to 
l)e  named  by  and  on  the  part  of  the  plaintiff,  but  neglectetl  and  refuserl  so  to  do, 
although  the  plaintiff"  was  always  ready  and  willing  to  appoint  a  competent 
surveyor  to  approve  of  such  substantial  improvements  and  additions : — Held, 
that  the  breach  was  bad,  for  that  the  appointment  of  a  surveyor  was  a  condition 
precedent  to  the  defendant's  liability  to  expend  the  £100.' 

[S.  C.  2  Dowl.  (N.  S.)  1023;  12  L.  J.  Ex.  291.     Referred  to,  Be  Northumberland 
Avenue  Hotel  Company ;  Fox's  Claim,  1887,  56  L.  T.  835.] 

Covenant.  The  declaration  stated,  that  theretofore,  to  wit,  on  the  23rd  of  April, 
1832,  by  a  certain  indenture  then  made  between  the  plaintiff  of  the  one  part,  and  the 
defendant  of  the  other  part  (profert),  the  plaintiff',  for  the  consideration  therein 
mentioned,  did  demise,  ifec.  to  the  defendant,  his  executors,  &c.  all  that  messuage  or 
tenement,  with  the  barn,  stable,  and  buildings,  and  several  closes  of  land,  &c.  therein 
described,  for  the  term  of  ten  years,  at  the  rent  of  £100,  by  four  quaiterly  payments. 
And  the  defendant  did  for  himself,  his  heirs,  executors,  &c.  thereby  covenant  with  the 
plaintitr,  her  heirs,  executors,  &c.  that  he  the  defendant,  his  executors,  &c.  should  and 
would  lay  out  and  expend  the  sum  of  £100,  being  equivalent  to  the  first  year's 
rent  for  the  said  demised  premises,  in  substantial  and  beneficial  improvements  of  and 
additions  to  the  said  messuage  or  dwelling-house,  and  in  the  substantial  and  permanent 
repairs  thereof,  under  the  direction  or  with  the  approbation  of  some  competent 
surveyor,  to  be  named  by  and  on  the  part  of  the  said  plaintiff,  her  heirs  and  assigns. 
The  lease  also  contained  a  general  covenant  to  repair,  which  was  set  out.  Breach, 
that  the  defendant  did  not  nor  would,  after  the  making  of  the  said  indenture 
and  during  the  continuance  of  the  .said  demise,  or  at  any  other  time,  lay  out  and 
expend  the  sum  of  £100,  or  any  part  thereof,  in  substantial  and  beneficial  improve- 
ments of  and  additions  to  the  messuage  or  dwelling-house,  or  in  the  substantial  and 
permanent  repairs  thereof,  under  the  direction  or  with  the  approbation  of  a  competent 
sui'veyor,  to  be  named  by  and  on  the  part  of  the  said  plaintiff,  her  heirs  or  assign.s, 
or  otherwise  according  to  the  covenant  in  that  behalf,  but  on  the  contrary  thereof,  the 
defendant,  [481]  after  the  making  of  the  said  indenture  and  during  the  continuance 
of  the  said  demise  during  the  said  term,  and  since  \yholly  neglected  and  refused  so  to 
do,  although  the  said  plaintiff  always  during  the  .said  term  was  ready  and  willing  to 
appoint  a  competent  surveyor  to  approve  of  such  sul)stantial  and  beneficial  improve- 
ments of  and  additions  to  the  said  messuage,  of  which  the  said  defendant  during  all 
that  time  had  due  notice. 

Special  demurrei',  assigning  for  causes,  inter  alia,  that  it  is  not  alleged  in  the  said 
count  that  the  plaintift"  has  ever  named  a  competent  or  any  surveyor,  under  whose 
direction  or  approbation  the  defendant  might  or  could  have  laid  out  and  expended 
the  said  sum  of  money  in  repairing  the  said  premises  according  to  the  said  covenant ; 
that  it  is  not  alleged  or  shewn  that  the  plaintiff'  was  ready  and  willing  to  name  a 
surveyor  according  to  the  said  covenant ;  that  it  is  not  alleged  that  the  plaintiff  ever 
offered  to  name  a  surveyor,  to  direct  or  approve  of  the  laying  out  and  expenditure  of 
the  said  money  by  the  defendant,  &c. 

Joinder  in  demurrer. 

The  defendant's  points  marked  for  argument  were  as  follows : — 

The  defendant  will  contend  that  the  breach  is  bad,  because,  inasmuch  as  the 
improvements  of  and  additions  to  the  messuage  mentioned  in  the  declaration  were  to 
be  done  under  the  direction  of  a  surveyor  to  be  named  by  the  plaintiff,  the  naming 
of  the  surveyor  by  the  plaintiff  was  a  condition  precedent  to  the  performance  of  the 
covenant  on  the  part  of  the  defendant,  and  that  tlie  said  first  breach  is  bad  for  not 
averring  performance,  or  .some  dispensation  of  performance,  by  the  plaintiff  of  such 
condition  precedent.     That  if  the  naming  of  a  surveyor  by  the  plaintiff  was  not  a 
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condition  precedent  to  the  defendant's  performance  of  the  covenant,  still,  if  any 
improvements  or  additions  were  made  by  the  defendant,  the  meaning  of  a  surveyor 
by  the  plaintiff,  and  the  disapproval  of  such  improvements  or  ad-[482]-ditions  by  such 
surveyoi-,  were  conditions  precedent  to  any  right  of  action  in  the  plaintiff  on  the  said 
covenant ;  and  on  the  other  hand,  if  no  improvements  or  additions  whatever  were 
made,  the  said  first  breach  is  too  large,  uncertain,  and  ambiguous. 

The  plaintiff's  points  for  argument  were  : — The  plaintiff  will  contend  that  the 
naming  of  a  surveyor  by  the  plaintiff  was  not  a  condition  precedent,  and  that  it  was 
not  necessary  to  aver  performance  or  dispensation  of  perfoiniance  by  the  ])laintiH'of 
the  said  supposed  condition  precedent,  but  that  the  breach  assigned  is  good  in  all 
respects,  and  not  open  to  the  objections,  or  any  of  them,  set  foith  in  the  demurrer 
and  points  for  argument  made  by  the  defendant. 

Bovill,  in  support  of  the  demurrer.  The  objection  is,  that  the  declaration 
does  not  shew  that  any  surveyor  was  appointed,  and  until  a  surveyor  was  appointed 
there  could  be  no  breach  on  the  part  of  the  defendant.  The  money  was  to  be  laid  out 
under  the  direction  of  a  surveyor  to  be  appointed  by  the  plaintiff,  which  was  a  con- 
dition precedent,  and  until  he  was  so  appointed,  the  covenant  could  not  be  performed 
by  the  defendant.  And  it  is  not  enough  to  aver  a  readiness  and  willingness  to 
appoint  a  surveyor,  because  the  defendant  had  nothing  to  do  with  the  appointment : 
it  ought  to  have  been  shewn  distinctly  that  an  appointment  had  been  made.  As  it 
is,  the  declaration  does  not  shew  that  the  defendant  has  broken  his  covenant. 

Ogle,  contn'i,  The  general  covenant  to  repair  is  not  controlled  by  the  appointment 
of  a  surveyor,  and  there  might  be  circumstances  undei'  which  the  plaintiff  might  be 
entitled  to  maintain  an  action,  although  a  surveyor  had  not  been  appointed.  Suppose 
the  defendant  had  wilfullj'  damaged  or  pulled  down  any  part  of  the  dwelling-hou.se, 
could  not  the  landlord  have  maintained  an  action  for  [483]  dilapidations,  without 
a  surveyor  having  been  appointed  ?  In  such  a  case  the  tenant  would  be  bound  to 
rebuild  it,  and  in  the  event  of  his  neglecting  to  do  so,  he  would  be  liable  to  an  action 
on  the  covenant. 

Per  Curiam.  The  plaintiff  has  declared  on  a  covenant  by  which  the  defendant 
undertook  to  expend  the  sum  of  =£100  in  substantial  improvements  of  and  additions 
to  the  dwelling-house,  and  in  the  substantial  repair  thereof,  under  the  direction  and 
with  the  approbation  of  a  surveyor.  Now  the  appointment  of  a  surveyor  was  a 
preliminary  step,  for  until  one  was  appointed  he  could  not  give  directions  as  to  how 
the  money  was  to  be  expended.  The  defendant  could  not  fulfil  his  part  of  the  con- 
tract, without  the  approbation  of  a  surveyor,  who  was  to  direct  and  approve  of  his 
proceedings.  The  appointment  of  a  surveyor  is  therefore  a  condition  precedent  to 
his  liability  to  expend  the  £100  :  and  as  the  declaration  does  not  aver  any  such 
appointment  to  have  taken  place,  it  is  bad,  and  there  must  be. 

Judgment  for  the  defendant. 

Bartlett  v.  Smith.  Exch.  of  Pleas.  May  10,  1843. — Where  the  admissibility  of 
a  bill  of  exchange,  purpoi'ting  to  be  a  foreign  bill,  and  stamped  accordingly,  was 
objected  to  on  the  ground  that,  though  it  purported  to  be  drawn  abroad,  it  was 
in  fact  an  inhuid  bill,  drawn  in  London,  and  evidence  was  offered  to  prove  that 
fact: — Held,  that  the  Judge  ought  to  have  received  the  evidence  in  that  stage  of 
the  cause,  and  decided  upon  the  admissibility  of  the  instrument,  and  not  to  have 
received  the  evidence  afterwards,  as  part  of  the  defendant's  case,  and  submitted 
it  to  the  jury. 

[S.  C.  12  L.  J.  Ex.  287 ;  7  Jur.  448.     Eeferred  to,  Harris  v.  Ch-eat  JVestern 
Railway  Company,  1876,  1  Q.  B.  D.  533.] 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange.  The  declara- 
tion stated,  that  the  defendants,  on  Sec,  made  their  certain  bill  of  exchange  in  wi'iting, 
and  directed  the  same  to  Mr.  John  E.  Butcher,  Dublin,  and  thereby  required  the  said 
J.  E.  Butcher  to  pay  to  the  order  of  the  defendants,  in  London,  the  sum  of  £17.  It 
then  alleged  the  indorsement  of  the  bill  to  the  plaintiff's. 

[484]  The  defendant,  by  his  pleas,  denied  the  drawing  and  indorsement. 

At  the  trial  before  the  undersheriff  of  Middlesex,  the  bill,  when  produced,  appeared 
to  be  drawn  in  Dublin,  payable  in  London,  and  was  stamped  as  a  foreign  bill.     On 
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the  plaintiflTs  counsel  proposing  to  read  it  in  evidence,  the  defendant's  counsel 
objected,  on  the  ground  that,  although  the  hill  purported  to  be  drawn  in  Dublin,  it 
w!is  in  fact  drawn  in  London,  and  being  therefore  an  inland  bill,  required  a  higher 
stamp  ;  and  proposed  to  give  evidence  of  that  fact.  The  undersherifl'  however  said, 
that  as  the  bill  was  not  objectionable  on  the  face  of  it,  he  should  allow  the  case  to 
proceed  ;  on  which  the  defendant's  counsel  addressed  the  jury,  and  afterwards 
adduced  evidence  to  shew  that  at  the  time  the  bill  bore  date,  the  drawer  was  in 
London  :  whereupon  the  undersherifl'  left  it  to  the  jury  to  say  whether  the  bill  was 
drawn  in  London  or  Dublin,  but  reserved  leave  to  the  defendants  to  move  to  enter  a 
nonsuit,  if  this  Court  should  think  he  ought  to  have  received  the  evidence  in  the 
first  instance,  and  to  have  decided  upon  it.  The  jury  having  found  a  verdict  for  the 
plaintifl', 

R.  V.  Richards,  on  a  former  day  in  this  term,  obtained  a  rule  for  a  nonsuit 
accordingly. 

Crowder  and  Hughes  shewed  cause.  The  evidence  tendered  was  insufficient.  In 
Abraham  v.  Dvhois  (4  Camp.  269),  it  was  held  by  Lord  Ellenborough,  that  in  order 
to  prove  that  a  bill  of  exchange  purporting  to  be  drawn  abroad  was  in  fact  drawn  in 
England,  it  is  not  sufticient  barely  to  shew  that  the  drawer  was  in  Jlnghnid  at  the 
time  it  bore  date.  Undoubtedly,  in  Birh  v.  B'lorean  (2  C.  &  P.  376),  it  appears  to 
have  been  held  by  Best,  C.  J.,  that  if  it  appear  from  the  evidence  that  the  drawer 
was  in  England  on  the  day  on  which  the  bill  purported  to  be  drawn,  the  defendant 
will  be  entitled  to  a  [485]  verdict.  But  there  the  question  was  left  to  the  jury. 
[Alderson,  B.  That  is  leaving  to  the  jury  the  question  whether  the  document  is  or 
is  not  admissible  in  evidence.  [Parke,  B.  The  undersheriff  sui'ely  must  decide  for 
himself  whether  the  evidence  is  or  is  not  admissible.] 

R.  V.  Richards  and  Meteyard,  contra.  The  undersheriff  ought  to  have  received 
the  evidence  for  the  purpose  of  satisfying  his  own  mind  as  to  when  the  bill  was 
drawn,  and  deciding  upon  its  admissibility,  and  not  to  have  left  the  case  to  the  jury. 

Lord  ABI^GER,  C.  B.  I  am  of  opinion  that  this  rule  must  be  made  absolute  for 
a  new  trial,  but  not  to  enter  a  nonsuit.  All  questions  respecting  the  admissibility  of 
evidence  are  to  be  determined  by  the  judge,  who  ought  to  receive  that  evidence,  and 
decide  upon  it  without  any  reference  to  the  jury.  In  all  cases  where  an  objection  is 
made  to  the  competency  of  witnesses,  any  evidence  to  shew  their  incompetency  must 
be  received  by  the  judge,  and  adjudicated  on  by  him  alone.  So,  in  the  present  case, 
evidence  offered  to  impeach  the  admissibility  of  the  bill,  on  the  ground  that  it  was 
impropeily  stamped,  should  have  been  received  by  the  judge,  and  determined  by  him 
before  the  bill  was  allowed  to  be  read  to  the  jury.  When  the  objection  was  made 
that  the  bill  bore  a  wrong  stamp,  the  undersheriff  ought  to  have  received  the  evidence 
to  impeach  it,  before  he  allowed  the  bill  to  be  read  ;  and  it  was  for  him  to  say  whether 
the  evidence  adduced  for  the  purpose  was  such  as  to  satisfy  him  or  not.  The  evidence 
tendered  was  for  the  purpose  of  shewing  that  the  bill  ought  not  to  be  read  at  all ;  and 
if  the  undersheriff  rejected  it  in  the  first  instance,  he  ought  not  to  have  received 
it  afterwards  and  submitted  it  to  the  jury.  There  ought,  therefore,  to  be  a  new 
trial. 

Parke,  B.  I  am  of  the  same  opinion.  All  preliminary  [486]  matters  of  this  kind 
are  to  be  determined  by  the  judge,  not  by  the  jury.  I  well  recollect  the  ease  of 
Major  Campbell,  who  was  indicted  for  murder  in  Ireland  ;  and  on  a  dying  declaration 
being  tendered  in  evidence,  the  judge  left  it  to  the  jury  to  say  whether  the  deceased 
knew,  when  he  made  it,  that  he  was  at  the  point  of  death.  The  question  as  to  the 
propriety  of  the  course  adopted  in  that  ease  was  sent  over  for  the  opiuion  of  the 
English  judges,  who  returned  for  answer  that  the  course  taken  was  not  the  right  one, 
and  that  the  judge  ought  to  have  decided  the  question  himself.  There  was  also  a 
case  before  myself  at  York,  where  a  witness  was  objected  to  by  a  prisoner  as  incom- 
petent, and  the  question  arose  as  to  the  course  to  be  adopted  under  such  circumstances  : 
I  took  the  opinion  of  all  the  judges  upon  it,  who  held  that  I  ought  to  have  received 
all  the  evidence  advanced,  both  to  impeach  the  competency  of  the  witness,  and  in 
support  of  it,  before  I  allowed  him  to  give  any  evidence  to  the  jury.  In  like  manner, 
it  is  for  the  judge  to  say  whether  an  instrument  which  is  proposed  to  be  given  in 
evidence  is  properly  stamped  or  not,  and  to  decide  upon  the  evidence  respecting  its 
admissibility. 

Alderson,  B.      I  am  of  the  same  opinion.      Where  a  question  arises  as  to  the 
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admissibility  of  evidence,  the  facts  upon  which  its  admissibility  depends  are  to  be 
determined  by  the  judge,  and  not  by  the  juiy.  If  the  opposite  course  were  ado])ted, 
it  would  Ijo  equivalent  to  leaving  it  to  the  jury  to  say  whether  a  particular  thing  were 
evidence  or  not.  It  might  as  well  be  contended  that  a  judge  ought  to  leave  to  the 
jury  the  question,  whether  suthcient  search  had  been  made  for  a  document  so  as  to 
admit  secondary  evidence  of  its  contents. 

RoLFE,  B.,  concurred. 

Rule  absolute  for  a  new  trial. 

[487]  Thomson,  Public  Officer  of  the  Forth  Marine  Insurance  Company  v.  Redman. 
Exch.  of  Pleas.  May  11,  1843. — Where,  in  assumpsit  for  premiums  of  insurance, 
monies  paid,  and  money  due  on  an  account  stated,  the  defendant,  being  under 
terms  of  pleading  issuably,  pleaded  as  a  set-ofi',  that  the  plaintiti's  were  indebted 
to  him  in  the  sum  of  £1-500  for  a  total  loss  on  a  policj'  of  assurance  for  freight; 
and  the  plaintiff  signed  interlocutory  judgment,  on  the  ground  that  the  plea  was 
not  issuable  ;  the  Court  set  aside  the  judgment  without  costs,  in  order  that  the 
question  as  to  the  sufficiency  of  the  plea  might  be  argued  on  demurrer. — Qua;re, 
whether  unliquidated  losses  on  a  policy  of  assurance  can  be  made  the  subject  of 
set-oil': — Semble,  that  they  cannot. 

[S.  C.  2  Dowl.  (N.  S.)  1028  ;   12  L.  J.  Ex.  310.] 

In  this  case  interlocutory  judgment  had  been  signed,  on  the  ground  that  the 
defendant,  being  under  terms  of  pleading  issuably,  had  pleaded  a  plea  which  was  not 
issuable.  The  action  was  in  indebitatus  assumpsit  for  premiums  of  insurance,  money 
paid,  and  for  money  found  to  be  due  on  an  account  stated  ;  to  which  the  defendant 
pleaded,  first,  non  assumpsit ;  secondly,  a  set-oft',  stating  that  the  said  company  in  the 
declaration  mentioned  were  indebted  to  the  defendant  in  the  sum  of  £1500,  upon  a 
certain  policy  of  insurance  made  by  the  said  company,  lost  or  not  lost,  from  London 
to  Sierra  Leone,  on  a  certain  ship  called  the  "  Loid  Wellington,"  and  the  said 
assurance  was  thereby  declared  to  be  for  £1500  upon  freight;  the  plea  then  averred 
a  total  loss,  and  that  the  defendant  was  ready  and  willing  out  of  the  said  sum  of 
£1500  to  set  off  and  allow  to  the  said  company  the  said  damage  and  cause  of  action. 

Martin  having  obtained  a  rule  to  shew  cause  why  the  interlocutory  judgment 
should  not  be  set  aside  for  irregularity, 

Rawlinson  shewed  cause.  The  defendant's  demand  against  the  plaintiff,  being  for 
a  loss  upon  a  policy  of  insurance,  is  a  claim  for  unliquidated  damages,  which  is  not 
the  subject  of  set-ofl',  and  therefore  the  plea  is  not  an  issuable  one,  and  judgment  was 
properly  signed  as  for  want  of  a  plea.  The  statutes  of  set-off"  are  confined  to  mutual 
debts  between  the  plaintiff  and  defendant.  But  until  the  damages  are  ascertained  by 
the  verdict  of  a  jury,  the  extent  of  the  liability  of  the  company  upon  the  policy  is 
altogether  uncerUiin,  and  cannot  be  considered  as  a  debt  within  the  meaning  of  the 
statutes.  In  the  case  of  llowht  [488]  v.  Strickland  (Cowp.  56),  the  defendant  pleaded 
to  an  action  of  covenant,  that  he  had  sustained  greater  damages  by  reason  of  the 
breaches  committed  on  the  part  of  the  plaintiff',  than  the  value  of  the  damages 
sustained  by  the  plaintiff'  on  account  of  the  breaches  in  the  declaration.  All  the 
breaches  alleged  in  the  plea  were  for  non-delivery  of  alum  in  due  time.  The  defendant 
demurred  specially,  on  the  ground  that  it  was  not  competent  to  the  defendant  to 
plead  these  damages  by  way  of  set-oflT;  and  Lord  Mansfield,  C.  J.,  said,  "The  act  of 
Parliament  and  the  reason  of  the  thing  relate  to  mutual  debts  only.  These  damages 
are  no  debts.  An  indebitatus  assumpsit  could  not  be  brought  for  them."  And 
Ashurst,  J.,  says,  "  Debts,  to  be  set-off",  must  be  such  as  an  indebitatus  assumpsit  will 
lie  for:"  to  which  Aston,  J.,  adds,  "Clearly  an  unliquidated  demand  or  uncertain 
damages  cannot  be  set  off."  And  in  Cope  v.  Joseph  (9  Price,  159),  the  Coui't,  with 
reference  to  actions  on  policies  of  insurance,  said,  "  In  such  actions  undoubtedly  the 
demand  is  for  unliquidated  damages."  The  true  test  is  that  applied  by  Tindal,  C.  J., 
ill  Mmiey  v.  Iiujlis  (4  Bing.  N.  C.  58  ;  5  Scott,  314),  which  is  conclusive  against  this 
set-off.  He  says :  "  It  seems  to  me,  that  the  rule  by  which  we  are  to  determine 
whether  or  not  the  demand  can  become  the  subject  of  a  set-off,  is  by  inquiring  whether 
it  sounds  in  damages  :  whether  the  demand  is  capable  of  being  liquidated,  or  ascer- 
tained  with  precision   at   the   time  of   pleading."     In   Grmit  v.   The    Hai/id  Exchaivjc 
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j4itxuraiice  Company  (5  M.  &  Selw.  439),  where  the  cUiim  was  for  a  total  loss  on  a 
polifv  of  insurance,  l)oth  Lord  Ellenboroiigh,  C.  J.,  and  Bayley,  J.,  state  that,  the 
claim  being  for  unliquidated  damages,  a  set-oiT  could  not  be  allowed.  Here  the  policy 
does  not  appear  by  the  plea  to  have  been  adjusted  ;  and  therefore  the  amount  to  be 
recovered  is  quite  uncertain.  It  may  be  Is  ,  or  £1500  or  any  less  sum.  The  decisions 
in  cases  of  bankruptcy  do  not  bear  upon  this  question,  for  [489]  the  statutes  relating 
to  baiikru])ts  iipply  to  mutual  credits  as  well  as  debts.  Secondly,  the  plea  not  being 
an  issuable  one,  it  rendered  the  whole  a  nullity,  and  the  plaintiff  was  entitled  to  sign 
judgment.  He  cited  Humphreys  v.  The  Earl  of  IVaUetjravc  (6  M.  &  W.  622),  I'arraU 
V  Godilard  (9  M.  &  W.  458),  JVetlenhall  v.  Graham  (4  Bing.  N.  C.  714;  6  Scott,  603), 
and  niadhvrn  v.  Edwards  (10  Ad.  &  Ell.  21  ;  2  Per.  &  D.  237). 

Martin,  in  support  of  the  rule.  This  is  not  a  question  whether  the  plea  is  a  good 
or  bad  plea  on  demurrer,  but  whether  it  is  such  a  plea  as  is  proper  to  be  pleaded  when 
the  defendant  is  under  terms  of  pleading  issuably.  The  plea  states  a  valued  policy, 
and  there  is  therefore  an  original  liability  on  the  policy.  There  appears  to  be  no  dis- 
tinction between  a  claim  for  a  loss  on  an  insurance  of  freight,  and  a  claim  in  indebitatus 
assumpsit  for  goods  sold  and  delivered  ;  in  either  case  the  amount  of  the  claim  must 
be  ascertained  by  the  verdict  of  the  jury  :  in  the  one  case  they  would  have  to  find  the 
value  of  the  goods,  and  in  the  other  the  value  of  the  freight.  But  it  is  clear  that  a 
claim  on  a  sale  of  goods,  without  the  price  being  ascertained  and  fixed,  is  the  sub- 
ject-matter of  a  set-oft".  Many  demands,  foi'  which  debt  will  not  lie,  may  be  made 
the  subject-matter  of  set-off.  Morhy  v.  higlis  is  not  applicable,  for  there  the  claim 
.sought  to  be  set  off  arose  upon  a  guarantee  ;  and  a  guarantee  is  not  a  debt.  The  case 
of  Urard  v.  The  Royal  Exchaiir/e  Assurance  Company  is  not  in  point.  That  case  was 
decided  on  the  grounds  that,  the  plaintiff's  claim  being  unliquidated,  the  defendants 
could  not  reduce  it  according  to  their  own  estimate,  which  they  could  not  oblige  the 
plaintift'  to  abide  by,  and  also  that,  as  the  policy  embraced  several  interests,  there  was 
no  mutuality  between  it  and  the  obligation  made  to  the  defendants.  The  present 
question  has  never  been  distinctly  decided  ;  [490J  but  there  is  no  reason  why  the 
defendant  should  not  be  allowed  to  set  off  that  the  plaintiff's  are  indebted  to  him  in  a 
greater  amount  on  the  policy,  than  he  is  indebted  to  them  for  premiums  and  for 
money  paid. 

Lord  Abinger,  C.  B.  My  opinion  is  against  the  plea ;  yet,  as  there  is  some 
doubt  about  it,  the  question  had  better,  perhaps,  be  put  upon  the  record  and  argued 
on  demurrer.  The  rule  must  therefore  be  absolute  to  set  aside  the  judgment,  but 
without  costs. 

Parke,  B.  In  Cumming  v.  Foresler  (1  M.  &  Selw.  494),  it  appears  to  have  been 
thought  that,  in  an  action  by  the  underwriter  against  the  assured  for  premiums,  the 
latter  could  not  set  off  unliquidated  losses  happening  upon  policies  :  but  that  is  only  a 
dictum  ;  as  the  case  was  decided  on  another  ground.  Rosier  v.  Easmi  (2  M.  &  Selw. 
112)  aflbrds  a  semblance  of  authority  in  support  of  the  defendant's  position.  It  was 
there  held  that  the  defendant's,  who  were  insurance  brokers,  might,  in  an  action 
brought  against  them  by  the  assignees  of  an  underwriter  who  had  become  bankrupt, 
for  premiums,  set  off  losses  and  returns  on  policies  effected  in  the  name  of  their  own 
firm ;  such  losses  and  returns  having  become  due  on  those  policies  before  the  time 
when  the  lwnkru])t  stopped  payment,  though  they  had  not  been  adjusted  by  the 
bankrupt,  but  only  Ijy  the  other  underwriters,  between  the  time  of  his  stopping  pay- 
ment and  committing  the  act  of  bankruptcy,  on  which  adjustment  the  defendants  had 
given  their  principals  credit  for  the  amount. 

Alderson,  B.  I  agree  that  under  the  circumstanees  the  rule  ought  to  be  made 
absolute,  although  I  have  some  difiicnlty  in  seeing  how  the  defendant's  claim,  which 
IS  altogether  uncertain,  can  be  made  the'subject  of  a  set-oft'. 

KoLFK,  B.,  concurred. 

Rule  absolute. 

[491]  QuARRiNGTON  V.  ARTHUR.(a)  Exch.  of  Pleas.  May  11,  1843.— Where,  in 
an  action  of  covenant,  several  breaches  were  alleged  in  the  declaration,  to  which 
there  were  separate  pleas,  some  of  which  were  demurred  to,  and  on  the  others 

(a)  This  case  occurred  before  Parke,  B.,  sitting  alone. 
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issues  of  fitct  were  joined  ;  and  judgment  liaving  been  given  for  tlie  defendant 
on  the  demurrers,  the  plaintiff"  did  not  proceed  to  trial  with  the  issues  in  fact, 
whereupon  the  defendant  obtained  a  rule  for  judgment  as  in  ease  of  a  nonsuit : 
but  the  defendant  having  beeome  bankrupt  since  the  issues  were  joined,  a  stet 
processus  was  offered  by  the  plaintiff;  it  was  held,  that,  inasmuch  as  the 
defendant's  right  to  the  costs  of  the  demurrer  had  already  accrued,  the  stet 
processus  could  only  extend  to  the  issues  of  fact,  leaving  the  defendant  to  recover 
his  costs  of  the  demurrer.  There  being,  however,  a  difficulty  as  to  entering 
a  stet  processus  to  a  part  of  the  reeoi-d,  it  was  agreed  that  the  plaintiff  should 
enter  a  nolle  prosequi  as  to  such  parts  of  the  declaration  as  related  to  the  issues 
of  fact,  the  defendant  consenting  that  the  plaintill'  should  not  be  lialile  to  costs 
on  the  nolle  prosequi. 

[S.  C.  2  Dowl.  (N.  S.)  103G;   li  L.  J.  Ex.  311.     See  10  M.  k  \V.  335.] 

In  this  case  Petersdortf  shewed  cause  against  a  rule  obtained  by  E.  V.  Williams, 
for  judgment  as  in  case  of  a  nonsuit.  The  action  was  in  covenant,  and  there  were 
several  breaches  alleged  in  the  declaration,  to  which  there  were  separate  pleas.  Some 
of  these  were  demurred  to,  and  on  the  others  issues  of  fact  were  joined.  The 
demui-rers  were  argued,  and  judgment  given  for  the  defendant.  The  plaintiff  not 
having  proceeded  to  the  trial  of  the  issues  of  fact,  the  present  rule  was  obtained.  It 
appeared  by  the  plaintiff's  affidavit,  that  since  the  issues  were  joined  the  defendant 
had  beeome  bankrupt,  and  Petersdoitt',  on  behalf  of  the  plaintiff",  offered  a  stet  piocessus. 
It  was  contended  on  liehalf  of  the  defendant,  that,  inasmuch  as  his  right  to  the  costs 
of  the  demurrer  had  already  accrued,  the  stet  processus  should  only  extend  to  the 
issues  of  fact,  leaving  the  defendant  to  recover  his  costs  of  the  demurrers.     And 

Parke,  B.,  was  of  this  opinion  ;  but  as  there  might  be  a  difficulty  in  point  of  form 
in  entering  a  stet  processus  to  only  a  part  of  the  recorxl,  it  was  agreed  that,  as  to 
those  parts  of  the  declaration  to  which  the  issues  of  fact  extended,  the  plaintiff'  should 
enter  a  nolle  prosequi,  the  defendant  consenting  that  the  plaintiff  should  be  liable  to 
no  costs  on  such  nolle  prosequi. 

Rule  accordingly. 

[492]  HoRTON  V.  Riley.  Exch.  of  Pleas.  April  19,  1843. — Where  the  defendant, 
being  a  creditor  of  the  plaintiff",  entered  into  a  composition  deed,  with  the  other 
creditors,  to  receive  10s.  in  the  pound,  under  an  agreement  with  the  plaintiff 
that  he  would  give  the  defendant  his  promis.sory  note  for  the  remainder  of  the 
debt,  which  the  defendant  should  keep  in  his  own  hands  ;  and  the  note 
was  accordingly  given,  and  the  composition  paid  to  the  defendant;  and  he 
negotiated  the  promissory  note,  the  holder  of  which  enforced  payment  fi-om  the 
plaintiff: — Held,  that  the  plaintiff'  might  recover  back  from  the  defendant  the 
sum  so  paid  by  him  in  an  action  for  money  paid. 

[S.  C.  13  L.  J.  Ex.  81.] 

Assumpsit  for  money  paid,  and  on  an  account  stated.  Pleas,  non-assumpsit,  and 
a  setoff".  At  the  trial  before  Aldei'son,  B.,  at  the  last  Warwick  Assizes,  it  appeai'ed 
that  the  plaintiff  had  entered  into  a  composition,  liy  deed,  with  his  creditors,  of  whom 
the  defendant  was  one,  to  pay  them  a  composition  of  10s.  in  the  pound  upon  their 
respective  debts,  by  instalments  to  be  secured  by  bills  of  exchange  at  three,  six,  and 
nine  months.  The  defendant  signed  the  composition  deed,  and  received  the  com- 
position, upon  a  private  stipulation  with  the  plaintiff",  that  the  excess  of  his  debt 
beyond  the  composition  should  be  secured  to  him  by  the  joint  promissory  note  of  the 
ll  plaintiff"  and  two  sureties,  which  the  defendant  agreed  that  he  would  keep  in  his  own 
1  hands.  The  note  was  accordingly  given,  but  was  negotiated  by  the  defendant,  and 
was  paid  by  the  plaintiff'  to  the  holder  on  its  becoming  due  :  and  the  present  action 
was  brought  to  recover  back  from  the  defendant  the  sum  of  £384,  the  amount  so  paid 
by  the  plaintiff' in  satisfaction  of  the  note.  It  was  contended  for  the  defendant,  that 
the  action  could  not  be  maintained,  and  that  the  authority  of  the  case  of  Smilk  v.  C'lijf 
(6  M.  &  Scl.  160),  which  was  referred  toon  behalf  of  the  plaintiff",  had  l>een  (juestioned 
ill  later  cases.     The  learned  Judge  reserved  the  point,  and  a  verdict  was  found  for 
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the  plaiiitifl',  d.-images  £384,  leave  being  reserved  to  the  defendant  to  move  to  enter 
jv  verdict  for  him  on  the  first  issue. 

Hiimfrey  now  moved  accoidingly.  If  the  case  of  Smith  v.  CV//(6  M.  &  Sel.  160),  be 
sustained,  it  is  no  doubt  an  authority  for  the  plaintiff:  but  after  the  doubts  expressed 
in  lirwhhaw  v.  [493]  Ikmhhnw  (9  M.  &  W.  29)  and  U'lkon  v.  Ray  (10  Ad.  &  E.  82  ; 
2  P.  &  D.  253),  it  can  hardly  be  considered  a  binding  authority.  Lord  EUenborough 
puts  the  case  as  not  being  a  case  of  par  delictum,  but  of  oppression  on  the  one  side 
and  submission  on  the  other.  But  surely  it  is  no  more  a  case  of  oppression  than 
where  a  man  goes  to  discount  a  bill,  and  submits  to  the  terms  imposed  upon  him  as 
the  price  of  it.  When  the  debtor  has  bought  his  bargain  with  the  creditor,  he  ought 
to  pay  the  pi'ice  of  it.  Besides,  the  plaintiff'  cannot  recover  except  by  means  of  the 
illcal  contract,  to  which  he  was  himself  a  party,  in  fraud  of  the  other  creditors. 
Col  tin  f  V.  lilantern  (2  Wils.  341).  [Parke,  B.  It  is  like  the  case  of  a  creditor  of 
a  bankrupt  who  receives  money  to  sign  his  certificate ;  there  the  latter  may  recover 
it  back,  yet  both  are  violating  the  law.]  If  the  plaintiff  had  paid  money  directly  to 
the  defendant,  he  clearly  could  not  have  recovered  it  back,  according  to  JVilson  v.  lia}/. 
Turner  v.  Hoole  (Dowl.  &  Ky.  N.  P.  C.  27)  must  be  considered  to  have  been 
overruled  by  that  case.  [Alderson,  B.  Here  there  was  an  express  agreement  that 
the  note  should  remain  in  the  defendant's  hands.  This  was  a  payment  which  was 
not  only  involuntary,  but  also  contrary  to  the  agreement  of  the  parties.]  It  can 
hai'dly  be  said  that  the  law  raises  an  implied  contract  whereby  this  becomes  a  payment 
to  the  use  of  the  defendant,  when,  in  order  to  prove  it,  the  plaintiff"  is  compelled  to 
shew  an  illegal  contract,  against  the  policy  of  the  law. 

Lord  Abinger,  C.  B.  The  agreement  in  this  case  makes  it  even  stronger  than 
Smith  v.  Cuff,  which  is  expressly  in  point,  I  see  no  reason  why  we  should  depart  from 
that  decision. 

Parke,  B.  These  facts  would  have  formed  a  good  de-[494]-fence  to  an  action  by 
the  defendant  upon  the  note  against  the  plaintiff.  Then  the  defendant  hands  the  note 
over  to  a  third  party,  and  so  prevents  the  plaintiff  from  availing  himself  of  that 
defence.  The  plaintiff  is  thereby  compelled  to  pay  the  money,  contrary  to  the  agi'ee- 
ment  of  the  parties,  and  he  has  a  right  to  recover  it  back  from  the  defendant. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


Ogden  and  Another,  Assignees  of ,  an  Insolvent  Debtor  v.  Stone.     Exch.  of 

Pleas.  April  28,  1843. — Where  a  trader,  being  in  insolvent  circumstances,  makes 
a  voluntary  payment  to  a  creditor,  contemplating  at  the  time,  either  the  taking 
the  benefit  of  the  Insolvent  Act,  or  his  being  made  a  bankrupt ;  if  he  afterwards 
petitions  for  relief  under  the  Insolvent  Act,  the  assignees  under  his  insolvency 
may  recover  back  the  money  so  paid  ;  so,  if  he  afterwards  become  bankrupt,  the 
assignees  in  bankruptcy  may  recover  it  back. 

Assumpsit  for  money  had  and  received  by  the  defendant  to  the  use  of  the  insolvent 
before  his  insolvency,  for  money  had  and  received  to  the  use  of  the  plaintiffs  as 
assignees,  and  on  an  account  stated  with  them  as  assignees.     Plea,  non  assumpsit. 

At  the  trial  before  Coltman,  J.,  at  the  last  Liverpool  Assizes,  it  appeared  that  the 
defendant  was  the  trustee  under  the  insolvent's  marriage  settlement,  which  was 
executed  iu  November,  1 840,  and  by  which  the  sum  of  £800  was  settled  to  the  use 
of  the  wife  for  life,  with  remainder  to  the  husband  during  his  life  or  solvency  ;  with 
a  provision  that,  upon  his  insolvency  or  bankruptcy,  the  interest  should  accumulate, 
and  upon  his  death  the  whole  fund  should  be  divided  amongst  the  children  of  the 
marriage.  The  deed  contained  a  power  to  the  wife,  by  writing  under  her  hand,  to 
authorize  and  direct  the  trustee  to  lend  the  money  to  the  husband  on  sufficient 
sec\irity.  In  March  1841,  she  gave  the  defendant  an  authority  accordingly,  and  the 
£800  was  thereupon  advanced  by  the  defendaiit  to  the  insolvent,  on  the  security  of 
his  wairant  of  attorney.  On  the  30th  October  1841,  the  latter  petitioned  the 
Insolvent  Debtors'  [495]  Court  for  his  discharge  under  the  act,  and  on  the  30th 
May,  1 842,  went  to  prison.  Upon  his  insolvency  occurring,  it  was  discovered  that  the 
warrant  of  attorney  had  not  been  filed  in  due  time,  as  required  liy  the  3  Geo.  4, 
c.  39,  so  that  it  became  void  upon  his  insolvency.     The  defendant  thereupon  made 
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application  to  him  for  the  repayment  of  the  nionc\' :  and  on  the  2)st  and  iyth 
of  October,  18-11,  the  insolvent  made  payments,  amounting  to  the  sum  of  i.'872,  in 
discharge  of  the  principal  sum  of  £800,  of  interest  since  the  advance  to  him,  and  of 
the  bill  of  costs  of  the  attorney  who  prepared  the  warrant  of  attorney  ;  and  this 
action  was  brought  by  the  assignees  to  recover  back  that  sura,  on  the  ground  that 
these  were  payments  made  by  the  insolvent  voluntarily,  and  with  the  view  and  inten- 
tion of  taking  the  benefit  of  the  Insolvent  Debtors'  Act,  and  so  fraudulent  and  void 
within  the  stat.  1  &  2  Vict.  c.  110,  s.  59.(«)  There  was  evidence  to  shew,  that,  at 
the  time  when  the  insolvent  filed  his  petition,  certain  of  his  creditors  had  threatened 
to  take  out  a  fiat  in  banki-uptcy  against  him,  and  also  that  negotiations  had  been  on 
foot  for  a  distribution  of  his  remaining  efi'ects  for  the  benefit  of  his  creditors,  u])on 
their  giving  him  a  release.  The  learned  Judge,  in  summing  up,  left  it  to  the 
jury  to  say  whether  [496]  the  payments  were  made  by  the  insolvent,  when  in  insol- 
vent circumstances,  voluntarily,  or  bona  fide  in  consequence  of  the  defendant's 
pressure  ;  and  thej'  found  a  verdict  for  the  plaintiti's,  damages  £872. 

In  this  tei-m  (April  25), 

Baines  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  learned  Judge 
ought  to  have  stated  to  the  jury,  that,  in  order  to  avoid  these  payments  on  the 
ground  that  the  defendant  had  at  the  time  the  view  and  intention  of  petitioning  the 
Insolvent  Debtors'  Court,  it  must  appear  that  he  contemplated  that  as  the  necessary 
result  of  his  then  situation,  and  not  as  one  of  several  alternatives.  It  did  not  appear 
that  he  contemplated  becoming  an  insolvent  debtor  more  than  being  made  a  liank- 
rupt.  To  avoid  a  payment  under  this  statute,  it  must  be  shewn  that  the  party 
intended  to  defeat  the  distribution  of  his  eflects  under  the  Insolvent  Act.  [Parke,  B. 
I  think,  upon  the  evidence,  he  must  be  taken  to  have  intended  to  petition  the 
Insolvent  Debtors'  Court,  if  he  were  not  intercepted  by  his  creditors  making  him  a 
bankrupt.]  The  question  is,  whether  that  is  sufficient  to  satisfy  the  statute. 
[Parke,  B.  Yes ;  he  appears  to  have  contemplated  an  application  under  the  Insol- 
vent Act,  so  far  as  depended  on  himself,  if  others  did  not  take  other  steps  against  him. 
According  to  your  argument,  neither  the  insolvent  nor  the  bankrupt  assignees  could 
sue.  Alderson,  B.  Is  not  the  true  construction  this,  that  if  amongst  other  results 
the  party  contemplates  in.solvency,  and  makes  the  payment  to  defeat  an  equal 
distrilnition  of  his  eflects  among  his  creditors,  that  is  sufficient?  Parke,  B.  If  he 
does  it,  contemplating  either  bankruptcy  or  insolvency,  then,  if  in.solvency  intervenes, 
the  insolvent  assignees  are  entitled  to  sue ;  if  bankruptcy,  the  assignees  in  bank- 
ruptcy.] But  here  the  case  includes  not  only  those  two  alternatives,  but  also  that  of 
the  execution  of  a  composition  deed,  and  so  resembles  the  case  of  [497]  Fidgeon  v. 
S/iaq)  (5  Taunt.  359;  1  Marsh.  196  ;  2  Rose,  153).  [Holfe,  B.  That  would  always 
be  an  alternative,  express  or  implied.]  He  then  ui'ged  that  the  verdict  was 
eonti-arjr  to  the  evidence,  and  that  there  ought  on  that  ground  to  be  a  new  trial. 

The  Court  took  time  to  consult  Coltman,  J.,  and  on  this  day  intimated  that  no 
rule  would  be  granted. 

Rule  refused. 

(a)  Which  enacts,  "  that  if  any  prisoner  shall,  before  or  after  his  or  her  imprison- 
ment, being  in  insolvent  circumstances,  voluntarily  convey,  assign,  transfer,  charge, 
deliver,  or  make  over  any  estate,  real  or  personal,  security  for  money,  bond,  bill, 
note,  monc}',  property,  goods  or  effects  whatsoever,  to  any  creditor  or  creditors,  or 
to  any  person  or  persons  in  trust  for,  or  to  or  for  the  use,  benefit,  or  advantage  of  any 
creditor  or  creditors,  every  such  conveyance,  assignment,  transfer,  charge,  delivery,  ami 
making  ovei-,  shall  be  deemed  and  is  hereby  declared  fraudulent  and  void,  as  against  the 
provisional  or  other  assignee  or  assignees  of  such  prisoner  appointed  under  this  act ; 
provided  always,  that  no  such  conveyance,  assignment,  transfer,  charge,  delivery,  or 
making  over,  shall  be  so  deemed  fraudulent  and  void,  unless  made  within  three  months 
from  the  commencement  of  such  imprisonment,  or  with  the  view  or  intention  by  the 
party  so  conveying,  assigning,  transferring,  charging,  delivering,  or  making  over,  of 
petitioning  the  said  Court  for  his  discharge  from  custody  under  this  act." 
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GOUGH  AND  Anotiieu,  Assignees  of  Benjamin  and  William  Gribb,  Bankrupts 
V.  ItoBEKT  Ckiiib.  Exch.  of  Pleas.  May  G,  1843. — In  case  by  assignees  of 
C,  ii  bankrupt,  the  declaration  stated,  that,  before  the  bankruptcy,  G.  executed 
to  the  defendant  a  warrant  of  attorney,  subject  to  a  defeazance,  stating  that 
it  was  given  to  secure  the  payment  to  the  defendant  of  a  certain  sum,  to  wit, 
231.  17s.,  balance  of  account,  and  of  any  other  sums  which  the  defendant  might 
be  called  upon  to  pay  under  guarantee  Sic,  for  G.  ;  and  alleged,  that,  although 
at  the  time  of  executing  the  warrant  of  attorney,  the  defendant  had  not  entered 
into  any  guarantee  &c.[ov  C.,  nor  ever  Ijccame  liable  to  pay  any  sura  of  money 
on  his  ijciialf,  and  although,  at  the  time  of  executing  the  warrant  of  attorney, 
a  small  sum  of  money,  to  wit,  the  sum  of  money  as  aforesaid,  and  no  more, 
was  due  from  C.  to  the  defendant  on  the  warrant  of  attorney  and  defeazance, 
and  it  was  the  defendant's  duly  to  issue  execution  for  that  sum  only,  being 
such  balance  as  aforesaid,  with  interest,  &c.,  and  no  more  ;  yet  the  defendant 
wrongfully  caused  a  writ  of  fi.  fa,  to  be  issued,  founded  upon  the  judgment 
entered  up  on  the  said  warrant  of  attorney,  indorsed  to  levy  1031.  10s.  for  debt, 
costs,  &c.,  under  which  the  goods  of  G.,  of  value  sufficient  to  satisfy  that 
sum,  were  seized  and  sold  before  the  bankruptcy,  and  thereby  wholly  lost  to  the 
plaintiffs  as  assignees.  To  this  declaration  the  defendant  pleaded  not  guilty, 
and  that,  after  the  time  of  executing  the  warrant  of  attorney,  and  before  the 
execution,  a  large  sum  of  money,  to  wit,  £100,  was  due  from  C.  to  the  defendant 
upon  the  warrant  of  attorney  and  defeazance,  in  addition  to  the  said  balance  of 
account  in  the  declaration  mentioned,  on  which  issues  were  joined  : — Held,  that, 
on  these  pleadings,  it  was  incumbent  on  the  plaintiffs,  in  order  to  recover  in  the 
action,  to  prove  that  no  more  was  due  to  the  defendant  than  231.  I7s.,  the 
balance  of  account  mentioned  in  the  declaration. 

Case  The  first  count  of  the  declaration  stated,  that  before  the  committing  of  the 
grievances  by  the  defendant  next  mentioned,  and  before  the  said  Benjamin  Gribb  and 
William  Gribb  became  banki'upts,  they  had  jointly  executed  and  delivered  to  the 
defendant  a  certain  warrant  of  attorney,  bearing  date  the  16th  of  May,  1840,  [describ- 
ing it],  which  said  warrant  of  attorney  was  and  is  subject  to  a  certain  memorandum  or 
defeazance,  whereby  it  was  declai'ed  that  it  was  given  to  secure  the  payment  to 
him  the  de  [498]-fendant  of  a  certain  sum  of  money,  to  wit,  the  sum  of  231.  17s.  lid., 
balance  of  account  up  to  the  day  aforesaid,  and  also  for  any  sum  or  sums  of  money 
which  the  defendant  might  be  liable  to,  or  might  be  called  upon  to  pay,  by  reason 
or  in  consequence  of  any  guarantee,  responsibility,  or  bond,  or  otherwise,  which  he 
had  entered  into  for  them  the  said  B.  Gribb  and  W.  Gribb,  and  for  any  sum  or 
sums  of  money  which  might  at  any  time  thereafter  become  due  from  them  the 
said  B.  Gribb  and  W.  Gribb  on  their  joint  account  to  the  defendant ;  and  whereby 
it  was  further  declared,  that  those  presents  should  not  be  a  .security  to  the  defendant 
for  any  sum  or  sums  of  money  exceeding  in  the  whole  the  sum  of  £100.  There 
was  then  an  averment  of  the  due  filing  of  the  warrant  of  attorney,  pursuant  to  the 
statute  3  Geo.  4,  c.  39,  and  of  judgment  having  been  entered  up  thereon,  on  the 
4th  June,  1842,  before  the  bankruptcy,  for  £200,  and  31.  10s.  costs.  And  although, 
at  the  time  of  executing  the  said  warrant  of  attorney,  the  defendant  had  not 
entered  into  any  guarantee,  responsibility,  or  bond,  or  other  security,  or  anywise 
become  bound  or  liable  for  or  on  behalf  of  the  said  B.  Gribb  and  W.  Gribb,  nor 
was  then  liable  to  pay,  nor  had  he  ever  been  liable  or  called  on  to  pay,  any  sum 
of  money  for  or  on  behalf  of  the  said  B.  Gribb  and  W.  Gribb,  by  reason  or  in  con- 
sequence of  any  such  guarantee,  &c.  ;  and  although,  from  the  time  of  executing  the 
said  warrant  of  attorney  hitherto,  no  sum  oi-  sums  of  money  had  become  due  from 
them  the  said  B.  Gribb  and  W.  Gribb  on  their  joint  account  to  the  defendant  ;  and 
although,  at  the  time  of  the  committing  of  the  grievances,  &c.,  a  small  sum  of  money, 
to  wit,  the  sum  of  money  as  aforesaid,  and  no  more,  was  due  and  owing  from  the 
said  B.  Gribb  and  W.  Gribb  to  the  defendant,  by  virtue  of  the  said  warrant  of 
attorney  and  of  the  said  defeazance  thereon  ;  and  although,  upon  the  occasion  of 
the  defendant  causing  and  procuring  the  writ  of  fieri  facias  hereinafter  next  mentioned 
to  be  issued,  it  was  his  duty,  by  reason  of  [499]  the  premises,  and  according  to  the 
terms  and  condition  of  the  said  warrant  of  attorney  and  defeazance,  to  have  caused 
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and  procured  the  said  writ,  to  be  indorsed  to  levy,  besides  costs  of  suit,  &c.,  only  the 
aforesaid  sum,  being  such  balance  as  aforesaid,  with  interest,  itc,  and  no  more  :  yet 
the  defendant,  well  knowing  the  premises,  but  contriving  and  intending  to  injure  and 
aggrieve  in  that  behalf  the  said  B.  Cribb  and  W.  Cribb,  afterwards,  and  befoic  they 
became  bankrupts,  to  wit,  on  the  22nd  August,  1842,  wrongfully  and  unjustly  caused 
and  procured  a  cert;iin  writ  of  fieri  facias  to  be  issued,  iS;c ,  founded  on  the  said  judg- 
ment so  entered  up  under  colour  and  pretence  of  the  said  warrant  of  attoi'uey,  &o. 
[stating  a  fi.  fa.  against  B.  and  W.  Cribb,  for  £200  debt  and  31.  IDs.  costs],  and  then 
wrongfully  and  injuriously  caused  and  procured  the  said  writ  to  be  indorsed  to  levy 
1031.  10s.,  as  being  due  upon  the  said  warrant  of  attorney  and  judgment,  and  interest 
thereon  from  Sec,  besides  sherit}''s  poundage,  &c.  &c.  ;  and  afterwards,  and  before  the 
said  B.  Cribb  and  \V.  Cribb  became  bankrupts,  wrongfully  and  unjustly  caused  the 
said  writ,  so  indorsed  as  aforesaid,  to  be  delivered  to  &c.,  being  sheriti'  of  Middlesex, 
and  then  caused  and  procured  certain  goods  and  chattels  of  great  value,  to  wit,  of 
value  sufficient  to  satisfy  the  said  sum  of  money  and  interest,  &c.,  the  same  then  being 
the  goods  and  chattels,  and  in  the  lawful  possession  of  the  said  B.  Crilib  and  W.  Cribb, 
(and  which,  had  the  same  not  been  taken  in  execution  in  manner  hereinafter  men- 
tioned, would,  upon  the  bankruptcy  of  the  said  B.  Cribb  and  W.  Cribb,  and  upon  the 
plaintiffs  being  appointed  such  assignees  as  aforesaid,  have  come  to  the  hands  of  the 
plaintiffs  as  part  of  the  estate  and  effects  of  them  the  said  B.  Cribb  and  W.  Cribb),  to 
be  seized  and  taken  in  execution,  and  sold  and  disposed  of  by  the  said  sheriff,  under 
colour  and  pretence  of  the  said  writ,  for  and  towards  payment  and  satisfaction  of  the 
said  sura  of  1031.  [500]  10s.  tl'c.  ;  whereby  the  said  goods  and  chattels  have  been  and 
still  are  wholly  lost  to  the  plaintiffs,  as  such  assignees  as  aforesaid,  &c. 

The  second  count  was  for  causing  a  second  writ  of  testatum  fi.  fa.  to  issue  against 
the  bankrupts,  indorsed  to  levy  751.  13s.  9d.,  after  the  balance  in  the  first  count 
mentioned  had  been  paid  and  satisfied  to  the  defendant.  There  were  also  two  counts 
in  trover. 

The  defendant  pleaded  not  guilty  ;  and  also,  to  the  first  count,  that  after  the  time 
of  executing  the  said  warrant  of  attorney,  and  before  and  at  the  time  of  the  committing 
of  the  said  supposed  grievances,  a  large  sum  of  money,  to  wit,  the  sum  of  £100,  was 
due  from  the  said  B.  Cribb  and  W.  Cribb,  on  their  joint  account  to  the  defendant,  by 
virtue  of  the  said  warrant  of  attorney  and  defeazanee,  in  addition  to  the  .said  balance 
of  account  in  that  count  mentioned  ;  concluding  to  the  country.  And  to  the  second 
count,  that  after  the  executing  of  the  said  warrant  of  attorney,  and  before  the  issuing 
of  the  said  writ  of  fi.  fa.  in  the  second  count  mentioned,  the  balance  on  the  first  count 
mentioned  was  not  paid  or  satisfied  to  the  defendant,  in  manner  and  form,  &c.  :  con- 
cluding to  the  country.  There  were  also  other  pleas,  traversing  material  allegations 
in  the  declaration,  but  which  it  is  not  necessary  for  the  purpose  of  this  report  to  state. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Hertford  Assizes,  the  proceed- 
ings under  the  fiat  against  B.  and  W.  Cribb  having  been  proved,  the  deposition  of  the 
defendant  before  the  commissioner  of  bankruptcy,  on  the  last  examination  of  the 
bankrupts,  was  tendered  in  evidence  for  the  plaintift's.  It  appeared  that  the  defendant 
had  been  examined  also  at  two  former  hearings  before  the  commissioner ;  and  it  was 
contended  on  his  behalf,  that  his  depositions  on  those  occasions  also  should  be  put  in 
together  with  the  other.  The  Lord  Chief  Justice  overruled  the  objection,  [501]  on 
the  ground  that  the  latter  contained  no  reference  to  the  former  examinations,  and  it 
was  accordingly  read.  It  did  not  however  appear  from  it,  nor  was  any  other  evidence 
given  to  prove,  that  a  larger  sum  was  not  due  from  the  bankrupts  to  the  defendant, 
at  the  time  of  the  execution,  upon  the  warrant  of  attorney,  than  that  alleged  in  the 
declaration,  viz.  231.  17s.  It  was  insisted  however  for  the  plaintift's,  that  upon  the 
issue  on  not  guilty,  it  was  admitted  that  that  sum  alone  was  due  upon  the  warrant 
of  attorney,  and  that  the  only  fact  in  issue  was,  whether  the  defendant  issued  the 
execution  for  the  1031.  10s.  The  Lord  Chief  Justice,  in  summing  up,  left  it  to  the 
jury  to  say  whether  the  plaintiffs  had  made  out  to  their  satisfaction  that  the  defendant 
took  out  the  execution  when  only  231.  10s.  was  due.  The  jury  found  a  verdict  for 
the  plaintiffs  on  the  first  and  second  counts  of  the  declaration,  with  £1.50  damages,  and 
were  discharged  by  consent  as  to  the  third  and  fourth  counts. 

Early  in  this  term,  Channell,  Serjt.,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had  ;  on  the  grounds,  first,  that  there  was  no 
evidence  to  go  to  the  jury  in  support  of  the  first  count  of  the  declaration  ;  secondly, 
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Ihiit  upon  the  second  count  the  verdict  was  coiitnuy  to  the  evidence ;  and  thirdly, 
th;it  the  defenchint's  examination  ought  not  to  have  been  received  in  evidence. 

PUitt  and  E.  James  (with  whom  was  also  Thesiger)  now  shewed  cause  The  first 
count  was  supported  by  the  evidence.  [Alderson,  B.  It  did  not  appear  that  more 
was  not  due  than  the  231.  17s.]  It  is  submitted  that  that  was  not  in  issue  under  the 
plea  of  not  guilty,  but  only  whether  the  defendant  made  the  levy  alleged  in  the 
declaration.  It  is  like  the  case  of  an  action  for  a  false  return,  where  all  that  is  in 
issue  under  not  guiltv  is,  whether  the  defendant  [502]  made  the  return  alleged  : 
ll'righl  v.  Lainmi  (2  M.  &  W.  739),  Lnms  v.  Alcock  (3  M.  &  W.  188).  The  prefatory 
allegations  in  both  cases  are  precisely  the  same.  All  that  the  defendants  say  by  their 
plea  of  not  guilty  in  this  case  is,  that  they  are  not  guilty  of  making  a  levy  on  the 
bankrupts'  etiects  to  the  amount  of  1031.  10s.  [Alderson,  B.  Is  not  the  wrongful  act 
the  issuing  of  execution  for  a  larger  sum  than  231,  17s.?  Parke,  B.  Is  it  not  as  if 
the  plea  had  concluded  with  a  special  traverse  of  the  fact  that  the  defendant  had 
entered  into  a  guarantee  for  any  sum  beyond  the  231.  17s.?  Under  the  old  plea  of 
not  guilty,  you  must  have  given  some  evidence  that  no  more  was  due  than  231.  17s. 
The  question  is,  does  the  defendant's  taking  an  affirmative  issue  alter  the  burden  of 
proof?]  The  plaintifi's  could  hardly  be  bound  to  prove  the  negative  of  the  defendant's 
affirmative  allegation.  [Parke,  B.  It  is  in  form  an  affirmative  issue,  but  in  reality  it 
is  a  negative  of  the  material  allegation  in  the  declaration,  that  no  greater  sum  was 
due.  Alderson,  B.  Suppose  the  second  special  plea  alone  were  on  the  record,  and 
no  evidence  were  given  on  either  side,  the  Judge  must  have  directed  a  verdict  for  the 
defendant,  because  the  plaintiti'  did  not  establish  the  fact  necessary  to  sustain  his 
case,  that  the  guarantee  was  given  for  no  more  than  231.  17s.]  At  all  events,  the 
plaintifi's  are  entitled  to  retain  their  verdict  on  the  second  count  of  the  declaration. 
[Alderson,  B.  How  can  you  sever  the  damages,  which  are  uncertain  on  each 
count  ?] 

Bovill  (with  whom  was  Channell,  Serjt.),  contrh,,  was  stopped  by  the  Court. 

Parke,  B.  There  is  no  doubt  that  on  these  pleadings  the  burden  of  proof  is  not 
altered,  but  still  rests  on  the  plaintiffs.  Taking  the  not  guilty  and  the  special  pleas 
together,  they  amount  to  the  same  as  the  old  plea  of  not  guilty.  The  burden  of  proof, 
therefore,  being  on  the  [503]  plaintifi's,  the  learned  Judge  ought  to  have  told  the  jury 
that  there  was  no  evidence  to  support  the  first  count,  inasmuch  as  there  was  no 
evidence  that  no  more  was  due  to  the  defendant  than  231.  17s.  at  the  time  of  his 
issuing  execution  on  the  warrant  of  attorney.  The  rule  must  therefore  be  absolute 
for  a  new  trial. 

The  rest  of  the  Court  concurred. 

Kule  absolute. 

Skingley  v.  Surridge  and  Another.  Exch.  of  Pleas.  May  11,  1843.— The  goods 
of  one  churchwarden  are  liable  to  be  seized  under  a  distress  made  by  order  of 
the  other  churchwarden  and  the  overseers  for  a  poor  rate  due  from  him,  where 
the  rate  has  been  legally  demanded,  and  payment  of  it  refused  ;  but  if  such 
churchwarden  has  charged  himself  in  his  account  with  the  rate  as  received,  to 
apply  it  to  parochial  purposes,  the  justices  (who  act  judicially  in  such  cases),  in  the 
exercise  of  their  discretion,  may  refuse  to  grant  a  warrant. — Where  a  party  was 
elected  to  be  assistant  overseer  of  the  poor  of  a  parish  by  the  vestry,  under 
59  Geo.  3,  c.  12,  s.  7,  and  was  appointed  assistant,  by  the  warrant  of  two 
justices,  to  perform  the  duties  of  overseer;  but  the  resolution  of  the  vestry  elect- 
nig  him  did  not  specify  the  duties  to  be  performed  by  him  :— Held,  that  this  was 
an  appointment  within  the  statute  ;  for  though  it  did  not  in  express  terms,  yet  it 
did  by  necessary  implication,  specify  the  duties  to  be  performed,  as  it  necessarily 
implied  that  the  parishioners,  by  electing  him,  meant  him  to  be  assistant  overseer 
ni  all  respects,  and  to  perform  all  the  duties  of  an  overseer.— A  warrant  of 
distress  directed  the  officer  to  levy  the  sum  of  281.  5s.  bid.  (the  amount  of  a  poor 
rate),  and  also  the  further  sum  of  lis.  6d.  for  costs  incurred,  making  in  the  whole 
the  sum  of  281.  16s.  lUd.,  together  with  the  reasonable  charges  of  taking  and 
recovering  the  said  distress.  The  goods  seized  under  the  warrant  were  replevied, 
and  the  defendants  made  cognizance,  justifying  the  seizure  of  the  goods  only, 
under  the  43  Eliz.  c.   2,  s.  19:— Held,  that  the  distress  was  not  illegal,  as  the 
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defendants  did  nothing  but  what  they  could  justify  under  the  warrant  of  distress 
for  the  poor  rate  alone. 

[S.  C.  1-2  L.  J.  Ex.  371  ;  7  Jur.  773.  Applied,  Points  v.  Attwood,  1848,  6  C.  B.  38; 
2  l^utw.  Keg.  Cas.  117;  Heg.  v.  Salo^^  Justices,  1864,  11  L.  T.  416;  Reg.  v.  ShqAcij, 
1888,  22  Q.  B.  D.  96.] 

Keplcvin  for  taking  the  plaintiff's  goods  and  chattels  in  the  parish  of  Great  Goggc- 
sball,  in  the  county  of  Essex,  and  detaining  the  same  against  sureties  and  pledges. 

Avowry  and  cognizance,  that  the  defendants  took  and  detained  the  said  goods  and 
chattels  under  and  by  the  authority  of  a  certain  act  of  Parliament,  (43  Eliz.  e.  ii,  s.  19), 
and  according  to  the  tenor,  purport,  and  effect  thereof. 

Plea,  in  bar,  that  the  defendants  of  their  own  wrong,  and  without  the  cause  or 
matter  of  excuse  alleged,  took  and  detained  the  said  goods  and  chattels  of  him  the 
plaintiff:  upon  which  issue  was  joined. 

At  the  trial  before  Patteson,  J.,  at  the  last  assizes  for  the  county  of  Essex,  it 
appeared  that  the  plaintiff  was  one  of  [504]  the  churchwardens  of  the  parish  of 
Coggeshall  up  to  Easter  Monday,  the  28th  March,  1842.  At  a  vestry  held  on  the 
10th  of  March  in  the  same  yeai',  an  assessment  was  made  for  the  relief  of  the  poor  of 
the  parish  of  Coggeshall,  after  the  rate  of  Is.  in  the  pound.  It  was  signed  by  the 
plaintiff's  eo-churehwarden  and  by  the  four  overseers,  and  was  afterwaids  allowed  by 
two  justices,  and  duly  published.  In  that  rate  the  sum  assessed  upon  the  plaintiff'  was 
281.  5s.  5kl.,  which  sum  was  demanded  of  the  plaintiff'  by  a  person  of  the  name  of 
William  Till,  who  was  stated  to  be  an  assistant  overseer.  The  minutes  of  the  \'estry 
were  produced,  and  from  them  it  appeared  that,  at  a  meeting  held  for  the  purpose 
of  appointing  an  assistant  overseer,  William  Till  was  by  a  general  resolution  declared 
"duly  elected,  at  a  salary  of  £40  per  annum."  His  appointment  by  the  magistrates 
was  also  given  in  evidence,  which  was  as  follows : — "  Whei'eas  the  inhabitants  of  the 
parish  of  Gi-eat  Coggeshall,  in  the  County  of  Essex,  in  vestry  assembled  in  the  said 
parish  on  the  17th  day  of  June  last  past,  did  nominate  and  elect  ^^'illiam  Till  the 
younger  of  Great  Coggeshall  aforesaid  to  be  an  assistant  overseer  of  the  poor  of  the 
said  parish,  and  did  determine  and  specify  that  he  should  execute  all  the  duties  of 
the  said  office  of  an  overseer  of  the  poor  of  the  said  pai'ish,  and  did  hx  the  yearly  sum 
of  £40  as  and  for  the  yearly  salary  of  the  said  William  Till  for  the  execution  of  his 
said  othce  :  now  we,  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  in  pursuance  of  the  statute  in  such  case  made  and  provided,  do  hereby 
appoint  the  said  William  Till  to  be  an  assistant  overseer  of  the  poor  of  the  said  parish, 
and  we  do  hereby  authorize  and  empower  him  to  execute  and  perfoim  the  said  duties 
and  to  receive  the  said  salaiy  so  as  aforesaid  fixed  by  the  said  inhabitants  in  their 
said  vestry." 

The  plaintiff'  having  refused  to  pay  the  amount  demanded,  was  summoned  before 
the  justices,  and  at  the  hearing  appeared  by  his  attorney,  who  took  several  objections 
to  the  [505]  validity  of  the  rate.  These  objections  were,  however,  overruled  by  the 
justices,  who  issued  a  warrant  of  distress,  which  was  in  the  following  form: — "To 
the  churchwai'dens  and  overseers  of  the  poor  of  the  parish  of  Great  Coggeshall,  in  the 
county  of  Essex,  and  to  the  constables  of  the  said  parish,  aiding  and  assisting  therein. 
Whereas  in  and  by  a  rate  and  assessment  allowed  and  published  according  to  the 
statute  in  that  case  made  and  provided,  bearing  date  the  10th  day  of  March  in  the 
year  1842,  Charles  Joseph  Skingley,  an  inhabitant  and  occupier  of  messuages  and 
lands  in  the  said  parish  of  Great  Coggeshall,  was  duly  rated  and  assessed  for  and 
towards  the  relief  of  the  poor  of  the  said  parish  in  the  sum  of  281.  5s.  5id.  :  and 
whereas  it  duly  appeareth  unto  us,  two  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  county,  as  well  upon  the  oath  of  W.  Till,  assistant  overseer  of  the  poor  of 
the  said  parish,  as  otherwise,  that  the  said  sum  hath  been  lawfully  demanded  by  him, 
and  that  the  said  Charles  Joseph  Skingley  hath  been  duly  summoned  to  shew  cause 
why  he  refuseth  to  pay  the  said  rate  and  assessment,  but  the  said  C.  J.  Skingley  hath 
not  appeared  according  to  such  summons,  and  hath  not  shewed  to  us  sufficient  cause 
why  the  same  should  not  be  paid  :  these  are  therefore  to  require  you  foithwith  to 
make  distress  of  the  goods  and  chattels  of  the  said  C.  J.  Skingley,  and  if  within  the 
space  of  five  days  next  after  such  distress  by  you  taken,  the  sum  of  281.  5s.  5.\d.,  and 
also  the  further  sum  of  lis.  6d.,  being  the  costs  incurred  in  the  premises,  making  in 
the  whole  the  sum  of  281.  I6s.  IIM.,  together  with  the  reasonable  charges  of  taking 
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iuid  keeping  the  said  distiess,  shall  not  be  paid,  that  then  you  do  sell  the  said  goods 
and  cliatU'ls  so  by  you  distrained,  and  out  of  the  money  arising  by  such  sale  thereof, 
that  you  detain  tlie  said  sums,  and  also  the  reasonable  charges  of  taking,  keeping,  and 
selliriK  the  said  distress,  rendering  the  overplus,  on  demand,  unto  the  said 
C.  J.'skiiit'lcy  ;  and  if  no  such  distress  can  be  made,  that  then  you  certify  the  same 
[506]  unto  us,  to  the  end  that  such  further  proceedings  may  be  had  as  to  the  law 
doth  appertain.  Given  under  our  hands  and  seals  this  12th  day  of  April,  A.D.  1842." 
The  defendants,  in  obedience  to  this  warrant,  and  acting  in  aid  of  the  constable  of 
the  parish,  seized  the  goods  of  the  plaintiff,  which  was  the  subject  of  the 
present  action. 

It  was  objected  at  the  trial,  first,  that  the  plaintiff'  being  himself  one  of  the 
churchwardens,  and  as  such  being,  by  the  stat  43  Eliz.  c.  2,  s.  1,  also  an  overseer,  he 
must  be  considered  as  having  the  rates  in  his  owTi  hands  for  the  purposes  of  the  poor 
laws,  and  his  goods  were  not  liable  to  be  distrained  for  rates  due  from  him,  which 
must  be  considered  as  paid:  for  which  the  cases  of  IFeihered  v.  Calcutt  (11  Law  J. 
(N.  S.),  Mag.  Cas.  123),  and  Bex  v.  The  Justices  of  Gloucestershire  (1  B.  &  Ad.  1),  were 
cited.  Secondly,  that  Till  was  not  duly  appointed  to  be  an  assistant  overseer,  because, 
although  elected  by  the  vestry,  under  59  Geo.  3,  c.  12,  s.  7,  and  appointed  by  the 
warrant  of  two  justices  to  perform  the  duties  of  an  overseer,  he  was  not  duly 
appointed,  inasmuch  as  the  vestry  did  not  specify  that  all  those  duties  were  to  be  per- 
formed liy  him  ;  and  therefore  he  was  not  a  person  legally  authorized  to  demand  the 
rate,  and  the  wari'ant  on  that  account  could  not  be  supported  ;  and  Bennett  v.  Edieards 
(7  B.  &  Cr.  5t<6  ;  2  Man.  &  K.  482),  was  cited.  Thirdly,  that  the  distress  was  illegal, 
because  the  costs  of  the  summons,  &c.,  were  included,  the  defendants  having  made 
cognizance  under  the  stat.  43  Eliz.  c.  2,  which  did  not  give  the  justices  any  power  to 
direct  the  costs  to  be  levied.  The  learned  Judge  directed  the  jury  to  find  a  verdict 
for  the  defendants,  giving  the  plaintift'  leave  to  move  on  all  the  above  points,  and  to 
enter  a  verdict  for  41.  4s.,  if  this  Court  should  be  of  opinion  that  he  was  so  entitled. 

Thesiger  having  obtained  a  rule  accordingly, 

[507]  Peacock  shewed  cause  (May  5).  The  fii'st  question  is,  whether  one  church- 
warden or  overseer  can  distrain  upon  another  for  the  poor  rate  due  from  him.  It 
cannot  be  disputed  that  a  churchwarden  is  liable  to  be  assessed  to  the  poor  under  the 
43  Eliz.  c.  2,  s.  1  ;  and  the  4th  section  enacts,  "  that  it  shall  be  lawful  for  the  church- 
wardens and  overseers,  oi'  any  of  them,  by  warrant  from  any  two  justices  of  the  peace, 
to  levy  the  sums  of  money  assessed,  and  all  arrearages,  of  every  one  that  shall  refuse 
to  contribute  according  as  they  shall  be  assessed,  by  distress  and  sale  of  the  offender's 
goods  ;  and  in  default  of  distress  to  commit  him  or  them  to  the  common  gaol  of  the 
county  until  payment  of  the  said  sums  and  arrearages,  and  to  commit  to  the  said 
prison  every  one  of  the  said  churchwardens  and  overseers  who  shall  refuse  to  account, 
there  to  remain  without  bail  or  mainprize,  until  he  have  made  a  true  account,  and 
satisfied  and  paid  so  much  as  upon  the  said  account  shall  be  remaining  in  his  hands." 
But  it  will  be  said  that  one  overseer  has  no  greater  right  to  have  the  poor  rate  in  his 
hands,  or  to  administer  it,  than  another;  and  that  the  plaintiff,  being  an  overseer,  had 
a  right  to  retain  the  rate  in  question,  and  must  be  con.sidered  as  having  it  in  his  own 
hands,  and  liable  to  account  for  it  at  the  expiration  of  his  office,  and  so  not  bound  to 
pay  it  over  to  any  of  the  other  overseers.  Now,  if  the  churchwarden  had  settled  and 
made  up  his  accounts,  and  accounted  for  the  sum  assessed  upon  him,  there  might  be 
some  ground  for  this  argument ;  but  the  fallacy  here  is,  that  there  is  nothing  to  shew 
that  he  has  ever  elected  to  pay  the  rate  at  all,  he  never  having  accounted  for  it.  An 
overseer  cainiot  be  entitled  to  retain  the  rate  until  he  goes  out  of  office,  because  the 
rate  is  to  be  distributed  for  the  relief  of  the  poor  before  the  end  of  the  year. 
[Alderson,  B.  The  overseer  may  be  compelled  to  relieve  the  poor,  and  if  he  has  not 
paid  his  own  rate,  he  could  not  get  a  new  rate  allowed  by  the  magistrates.]  The 
other  overseers  would  relieve  the  poor,  and  they  are  en-[508]-titled  to  call  for  the 
rate  from  him,  and  may  apply  to  a  magistrate  to"  compel  him,  if  he  does  not  pay  it. 
If  It  were  essential  to  the  validity  of  the  distress  that  all  the  overseers  should  join  in 
the  application  to  the  justices,  there  might  be  some  foundation  for  the  argument  on 
the  other  side  :  but  it  is  only  necessary  for  a  single  overseer,  acting  in  his  politic 
^''r^if  *^-^.^i*°  '45ply.  i"  order  to  set  the  justices  in  motion.  Dent  v.  Prudence  (2  Stra. 
8.JL).  The  pkuntitt,  having  been  assessed,  could  only  object  to  pay  the  rate  on  the 
ground,  either  that  he  was  not  the  occupier  of  the  premises  in  respect  of  which  he  was 
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Hsscssed,  or  that  the  rate  b.id  been  paid.  The  Ith  section  gives  power  to  any  one  of 
the  parisli  otticers,  hy  warrant  from  two  justices,  to  distrain  for  the  rate.  It  would 
be  very  inconvenient  if  it  weie  held  that  an  overseer  were  not  compellable  to  pay  his 
rate  until  the  expiration  of  his  office. 

The  second  objection  is,  that  the  warrant  is  bad,  because  Till  had  not  been  propeily 
appointed  to  be  an  assistant  overseer.  The  stat.  59  Geo  3,  c.  1?,  s.  7,  enacts,  "that 
it  shall  be  lawful  for  the  inhabitants  of  any  parish,  in  vestry  assembled,  to  nominate 
and  elect  any  discreet  person  to  be  assistant  overseei'  of  the  poor  of  such  parish,  and 
to  determine  and  specify  the  duties  to  be  by  him  executed  and  performed,  and  to  fix 
such  yearly  salary  for  the  execution  of  the  said  office  as  shall  by  such  inhabitants  in 
vestry  be  thought  fit:  and  it  shall  be  lawful  for  any  two  justices  of  the  peace,  and 
they  ai-e  hereby  empowered,  by  warrant  under  their  hands  and  seals,  to  appoint  any 
person  so  nominated  and  elected  to  be  assistant  ovei-seer  of  the  poor,  for  such  purposes 
and  with  such  salary  as  shall  have  been  fixed  by  the  inhabitants  in  vestry."  And  it 
further  enacts,  that  "every  person  to  be  so  appointed  overseer  shall  be  and  he  is 
hereby  authorized  and  empowered  to  execute  all  such  of  the  duties  of  the  office  of  [509] 
overseer  of  the  poor  as  shall  in  the  warrant  for  his  appointment  be  expressed,  in  like 
manner,  and  as  fully  to  all  intents  and  purposes,  as  the  same  may  be  executed  by  any 
ordinary  overseer  of  the  poor."  Now,  it  is  said  here  that  Till's  appointment  was 
invalid,  because  the  vestry  had  not  fixed  the  duties  he  was  to  perform.  But  it  must 
be  presumed,  in  favour  of  the  resolution,  that  the  vestry,  having  elected  Till  to  be 
assistant  overseer,  intended  that  he  should  perform  all  the  duties  of  an  overseer. 
Besides,  he  had  the  authority  of  the  overseers  to  demand  the  rate.  But  even  if  it 
had  appeared  that  the  warrant  had  been  obtained  without  information,  it  would  still 
be  good  ;  therefore  the  recital  in  it,  that  it  appeared  on  the  oath  of  Till  that  the  rate 
had  been  duly  demanded,  was  immaterial,  as  it  was  unnecessary. 

Then  the  third  objection  is,  that  the  warrant  is  bad,  because  the  sum  of  lis.  6d., 
for  the  costs  of  the  summons  and  hearing  before  the  justices,  was  included  in  it,  there 
being  no  power  given  by  the  43  Eliz.  c.  "2,  under  which  the  defendants  made  cognizance, 
to  award  costs.  The  answer  to  that  objection  is,  that  the  defendants  justify  only  the 
making  of  the  distress,  and  not  the  sale  ;  and  though  the  warrant  might  be  bad  as 
regards  the  sale,  it  justified  them  in  making  the  distress.  And  in  Ramsay  v.  Nornahdl 
(11  Ad.  Si  Ell.  383;  3  Per.  &  D.  253),  it  was  held  that  whether  a  sale  was  justifiable 
or  not,  the  cognizance  was  good,  because  it  did  not  shew  that  a  sale  had  been  made 
in  fact,  though  directed  by  the  warrant.  But  then  it  is  said,  that  if  the  warrant  is 
bad  ill  part,  it  is  bad  altogether:  and  Sihhald  v.  Roderick  (11  Ad.  &  Ell.  38  ;  3  Per.  & 
D.  106)  will  be  relied  on.  But  the  warrant  in  that  case  is  very  distinguishable  from 
the  present,  because  there  the  sums  were  not  severable,  as  the  warrant  specified  one 
entire  sum  as  the  rate  ;  but  if  the  warrant  had  distinguished  the  rates,  .some  of  which 
were  good,  and  [510]  some  bad,  the  churchwardens  might  have  justified  that  they 
distrained  for  the  good  rates.  In  The  Governors  of  the  Poor  of  Bristol  v.  Il^ait  (1  Ad. 
&  Ell.  264 ;  3  Nov.  &  M.  359),  it  was  held,  that  if  a  joint  distress  be  made  under  four 
several  warrants,  for  four  several  rates,  of  which  one  is  bad,  the  distress  is  not  there- 
fore void.  The  defendants  here  were  entitled  to  justify  under  that  part  of  the  warrant 
which  commanded  them  to  distrain  for  the  amount  of  the  rate  itself.  But  the  warrant 
was  good  on  the  face  of  it,  even  as  regarded  the  costs.  The  stat.  18  Geo.  3,  c.  19,  s.  1, 
expressly  enacts,  "that  it  shall  be  lawful  for  any  justice  or  justices,  who  shall  have 
heard  and  determined  the  matter  of  complaint,  to  award  such  costs  to  be  paid  by 
either  of  the  parties,  and  in  manner  and  form  as  to  him  or  them  shall  seem  fit,  to  the 
party  injured."  But  then  it  is  said  there  was  no  award  of  costs,  pursuant  to  the 
form  given  in  the  schedule  to  that  act  for  the  awarding  of  costs ;  but  that  was  not 
the  ground  of  objection  taken  at  the  trial,  and  it  can  only  now  be  objected  that  the 
warrant  is  bad.  At  all  events,  the  defendants  only  acted  upon  that  part  of  the 
warrant  which  commanded  them  to  distrain  for  the  rate,  which  they  can  fully 
justify. 

Thesiger  (Montagu  Chambers  with  him)  in  support  of  the  rule.  First,  one  over- 
seei' cannot  distrain  upon  another  for  the  rate  made  upon  him,  on  the  ground  that  he 
has  the  rate  in  his  hands.  There  is  no  diflference  between  that  monej'^  and  the  money 
of  other  rate-payers  which  he  may  have  collected,  and  there  is  no  power  in  the  church- 
wardens or  overseers  to  compel  the  payment  from  their  co  overseer.  (He  referred  to 
Hex  v.  The  Justices  of  Glouces/erMre  (1   B.  &  Adol.  1).)     No  doubt,  the  churchwarden 
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must  account  ;it  the  cud  of  the  year ;  ;iiid  if  the  poor  want  relief,  the  justices  would 
see  that  the  former  rate  had  been  applied  before  they  granted  a  new  one.  The  first 
section  of  the  43  Kliii-  c.  2  [511]  makes  a  distinction  between  churchwardens  and 
overseers,  and  the  inhabitants  generally.  The  former  are  considered  by  the  legislature 
a.s  distinct  pcr-sons  in  the  parish,  who  are  to  put  the  law  in  force,  and  the  remedy 
a-^'ainst  whom  is  by  calling  upon  them  to  account,  and,  in  case  of  their  refusal,  com- 
mittin"  them  to  prison,  under  the  4th  section  of  the  statute.  But  they  have  no 
remedy  to  enforce  the  payment  of  the  rate  inter  se,  but  only  as  against  the  other 
inhabitants.  The  stat.  17  Geo.  2,  c.  3,  s.  3,  enacts,  "that  if  any  churchwarden  or 
overseer  shall  not  permit  any  inhabitant  or  parishioner  to  inspect  the  rates,  or  shall 
refuse  or  neglect  to  give  copies  thereof,  he  shall  forfeit  to  the  party  grieved  201. ; " 
and  in  JFethired  v.  Cukutt  (5  Scott  (N.  K.),  409  ;  4  Man.  &  G.  506),  it  was  held  that 
the  words  "churchwarden  or  overseer"  are  used  in  contradistinction  to  the  word 
"inhabitant ;"  and  therefore  that  an  overseer  cannot  bring  an  action  on  this  stiitnte 
against  a  co-overseer  for  refusing  him  a  copy  of  the  rate. 

Secondly,  Till  was  not  properly  appointed,  and  therefore  the  demand  by  him  was 
not  a  demand  legally  authoiized,  and  the  warrant,  being  grounded  on  that  demand, 
was  invalid.  He  was  not  properly  appointed  assistant  overseer,  under  the  -59  Geo.  3, 
c  12,  s.  7,  the  duties  that  he  was  to  peiform  not  having  been  specified  and  determined 
by  the  vestry  as  required.  In  Bennett  v.  Edwards,  it  was  held  that  an  assistant  ovei'- 
seer,  appointed  by  a  select  vestry  under  59  Geo.  3,  c.  12,  is  not  liable  to  the  penalties 
imposed  by  17  Geo.  2,  c.  3,  s.  3,  upon  overseers  not  permitting  inhabitants  to  inspect 
the  rate,  unless  it  be  proved  that  the  select  vestry  have  imposed  upon  such  assistant 
overseer  the  duty  of  producing  the  rate  to  the  inhabitants.  And  Ilolroyd,  J.,  there 
sa3's,  " The  law  knows  what  an  overseer  is,  but  it  does  not  know  what  is  an  assistant 
overseer.  He  may  be  appointed  generally  to  do  all  the  business  of  an  overseer,  as  a 
deputy,  or  only  to  keep  the  accounts,  or  perfoim  [512]  other  particular  business." 
The  appointment  in  this  case  was  clearly  invalid,  as  no  duties  were  specified  in  it. 
Till  had,  therefore,  no  power  to  demand  the  rate,  as  he  could  give  no  valid  discharge 
for  it ;  and  an  overseer  cannot  delegate  his  authority  for  levying  a  rate^  There  must 
be  a  lawful  demand  of  the  precise  sum  which  the  part}'  is  liable  to  pay,  by  a  person 
having  authority  to  receive  it,  and  give  a  valid  discharge  for  it.  There  is  here  no 
evidence  to  shew  that  Till  had  authority  to  make  a  lawful  demand  of  the  rate,  and 
theiefore  the  warrant  is  invalid  on  that  ground. 

Thirdl}',  the  warrant  was  also  bad,  inasmuch  as  it  included  the  costs,  which  the 
justices  had  no  authority  to  award  under  this  statute.  The  warrant  authorizes  the 
defendants  to  seize  the  goods  of  the  plaintiff"  for  the  whole  amount,  including  the  costs. 
This  is  not  like  the  case  of  The  Governors  of  the  Poor  of  Bristol  v.  ITait,  because  there 
three  of  the  warrants  were  perfectly  valid.  There  is  no  power  in  the  18  Geo.  3,  c.  19, 
to  award  costs  in  this  manner,  but  only  according  to  the  form  given  in  the  schedule, 
and  that  statute  applies  only  to  convictions  on  complaints  coming  before  justices  of 
the  peace  out  of  ses.sions.  [Parke,  B.  The  wairant  is  not  void  for  introducing  the 
costs.]  It  is  submitted  that  it  is,  according  to  Hurrell  v.  fFinl:  (8  Taunt.  369),  and 
Sibbald  v.  Boderick.  In  the  former  case  it  was  held,  that  the  party  rated  was  entitled 
to  a  precise  demand  of  the  sum  actually  due  for  the  rate,  previously  to  the  issuing  of 
the  warrant  of  distress.  And  in  Sihhald  v.  Boderick,  where  some  rates  had  not  lieen 
duly  published,  and  a  warrant  of  distress  issued  for  a  single  sum,  made  up  of  these 
rates,  and  of  others  which  were  regular,  it  was  held  that  the  warrant  was  wholly  bad, 
and  that  replevin  lay  for  a  distress  taken  under  it.  In  the  present  case,  the  warrant 
was  to  levy  an  entire  sum,  and  [513]  the  defendants  seized  the  plaintiff's  goods  until 
he  paid  the  whole  sum,  including  the  costs ;  and  he  could  not  have  obtained  a  release 
of  his  goods  until  he  paid  both  the  legal  and  the  illegal  demand. 

Cur.  .adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  was  an  action  of  replevin,  with  an  avowry,  under  the  statute 
of  Elizabeth,  for  non-payment  of  a  poor-rate.  The  points  reserved  by  my  brother 
Patteson  for  the  opinion  of  the  court  were  three  : — 

1st,  Whether  the  goods  of  one  churchwarden  were  liable  to  be  seized  under  a 
distress  made  by  order  of  the  other  churchwarden  and  overseers,  for  a  poor-rate  due 
from  him. 

2ndly,  Whether  a  demand  of  the  rate  by  a  person  who  acted  as  assistant  overseer 
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was  sutticieiit  to  support  the  wanaiit  of  distress,  and,  if  not,  wliothcr  the  warrant  was 
bad  on  that  acconnt. 

3rdly,  Whether  the  distress  was  illegal,  hy  reason  of  the  warrant  being  for  lis.  6d., 
costs  of  the  snmnions  and  proceedings  befoie  the  magistrates,  as  well  as  for  the  rate, 
or  conld  be  justified  under  the  general  avowry. 

We  think  that  none  of  these  objections  ought  to  prevail. 

The  first  is  the  most  inipoitant.  The  argument  for  the  plaintiff  is,  that  one  chin'oh- 
warden  or  overseer  has  as  much  right  to  receive  the  poor-rate  as  another  ;  aiid  that, 
being  also  a  person  who  is  to  pay,  he  may  be  considered  as  having  already  paid  the 
sum  for  which  he  was  rated  to  himself :  that  he  would  therefore  be  accountable  for 
it,  but  could  not  lie  compelled  to  paj'  it  to  the  other  officers.  And  if  the  rate  could 
be  recovei-ed  only  by  action,  or  othei'  proceeding  to  which  all  the  churchwardens  and 
overseers  were  necessary  parties,  there  would  be  great  weight  in  the  objection,  as  the 
same  person  could  not  both  sue  and  be  sued.  The  case  would  be  analogous,  in  this 
respect,  to  that  of  one  [514]  of  several  debtors  being  made  an  executor  to  the  creditor, 
or  a  debtor  and  several  others  being  made  co-executors  to  a  creditor,  whei'e  the  same 
person  could  not  be  plaintift'  and  defendant,  and  the  law  considers  the  debt  as  paid, 
and  the  executor  is  accountable  for  the  amount  as  assets.  But  this  is  not  the  situation 
in  which  one  parish  officer  stands  with  respect  to  the  others.  All  need  not  join  in  an 
application  to  a  justice  to  enforce  the  payment  of  a  rate  by  a  wairant  of  distress  :  the 
complaint  of  one  is  sufhcient ;  and,  consequently,  the  simple  fact  that  one  is  a  church- 
warden or  overseer,  and  liable  to  the  rate,  does  not  amount  to  a  payment  by  him  of 
the  rate  to  himself.  But  if  one  overseer  is  willing  to  charge  himself  with  the  amount 
of  the  rate  due  from  himself,  as  received,  and  to  apply  it  for  parochial  purposes,  the 
justice  of  the  peace,  if  satisfied  of  that  fact,  would  have  a  discretion  (for  they  act 
judicially  (Harper  v.  C'arr,  7  T.  R.  274)  in  this  case)  not  to  allow  another  overseer  to 
have  a  warrant  against  him ;  which  they  would,  if  there  was  a  refusal  to  pay  the  rate 
altogether.  Whether,  then,  one  parish  officer  could  distrain  on  another  for  the  rate, 
would  depend  upon  the  question,  whether  that  other  refused  to  pay  his  rate  or  not. 
In  this  case  there  was,  beyond  a  doubt,  a  refusal  altogether  to  pay,  and  the  magistrates 
were  justified  in  granting  a  wan-ant  of  distress.  The  case  of  IVdhered  v.  Calcutl  is 
not  an  authority  applicable  to  this  case.  The  decision  of  the  Court  of  Common  Pleas 
upon  the  words  of  the  stat.  17  Ctco.  2,  c  3,  s.  3,  which  makes  a  churchwarden  or  overseer 
liable  to  a  penalty  for  not  giving  a  copy  of  a  rate  to  any  inhabitant  or  parishioner, 
was,  that  the  latter  words  were  used  in  contradistinction  to  churchwardens  and  over- 
seers ;  and,  consequently,  no  such  penalty  attached  to  one  churchwarden  or  overseer 
for  refusing  a  copy  to  another. 

The  second  question  is,  whether  the  warrant  was  valid,  [515]  as  being  grounded 
on  a  demand  and  refusal  of  the  rate  by  Till,  who  it  is  said  was  not  an  overseer.  The 
objection  to  Till's  appointment  was,  that  though  elected  to  be  the  as.sistant  overseer 
of  the  parish  by  the  vestry,  under  .59  Geo.  3,  c.  1 2,  s.  7,  and  appointed  by  the  warrant 
of  two  justices  an  assistant-overseer,  to  perform  all  the  duties  of  an  overseer,  he  was 
not  duly  appointed,  because  the  vestry  did  not  specify  that  all  those  duties  were  to 
be  executed  by  the  assistant  overseer,  and,  unless  they  did,  the  justices  had  no  power 
to  appoint.  The  miiuites  of  the  vestry  were  given  in  evidence,  and  contained  a  memo- 
randum of  the  appointment  of  Till  to  be  assistant  overseer,  generally,  and  without 
qualification.  We  think  that  this  is  an  appointment  within  the  terms  of  the  statute  ; 
because,  though  it  does  not  in  express  terms,  yet  it  does  by  necessary  implication, 
determine  and  specify  the  duties  to  be  performed  ;  for  it  necessarily  implies  that  the 
parishioners,  in  vestry  assembled,  meant  that  he  was  to  be  assistant  overseer  in  all 
respects,  and  perform  all  the  duties  of  an  overseer.  If  it  did  not,  the  appointment 
would  have  been  void,  by  reason  of  its  not  having  specified  the  particular  duties  to  be 
performed  ;  and  we  ought  not  to  construe  the  act  to  be  a  nugatory  one.  There  cannot 
be  a  doubt  that  the  parish  meant  to  give  all  the  powers  and  duties  of  a  principal 
overseer,  and  the  minute  of  appointment  was  so  understood  by  the  justices,  who  signed 
the  warrant  of  appointment.  We  therefore  think  that  Till  was  duly  appointed,  and 
the  demand  by  him  was  sufficient;  and  the  warrant  of  distress  therefore  was,  in  this 
respect,  good. 

The  last  objection  was,  that  the  distress  was  illegal,  because  lis.  6d.,  the  costs  of 
the  summons  and  hearing  before  the  two  justices  who  granted  the  warrant,  were 
included  ;  and  that  the  claim  for  these  costs  was  not   authorized    \)\  law.     If  this 
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demand  for  costs  had  not  been  legal,  it  would  not  have  followed  that  the  distress  was 
illegal;  hccaiise,  on  the  face  of  the  wairant,  the  sum  demanded  for  [516]  the  late 
(which' on  this  branch  of  the  argument  is  assumed  to  be  legally  demanded)  is  distni- 
guishable  from  the  sum  which  is  assumed  to  be  illegally  demanded  :  the  rate  legally 
due  was  duly  claimed  and  refused  ;  and  the  plaintiti  had  the  means  of  tendering  the 
precise  sum  to  save  the  necessity  of  seizing  or  selling,  and  nothing  was  done  under 
that  distress,  which  the  warrant  to  distrain  for  the  poor-rate  did  not  justify.  The 
case,  therefore,  differs  from  that  of  Milwanl  v.  Caffin  (2  W.  Bla.  mO),  SihJiald  v. 
Hodcrid:  (11  Ad.  efe  Ell.  .38),  and  IlurreU  v,  JVwk  (8  Taunt.  369),  cited  in  the  argument, 
in  which  the  legal  could  not  be  distinguished  from  the  illegal  part,  and  there  had  been 
no  demand  of  that  sum  which  was  legally  due. 

The  sum  of  lis.  6d.  was,  however,  due  in  this  case,  under  the  stat.  18  Geo.  3,  c.  19. 
It  was  said  that  there  was  no  proof  that  the  sum  had  been  awaided  for  costs  in  the 
form  given  by  that  statute,  but  this  was  not  made  the  ground  of  objection  at  the  trial. 

It' was  uiged  that  this  sum  could  not  be  recovered  by  distress  under  the  statute  of 
Elizabeth,  nor  could  it ;  nor  could  the  distress  for  it  be  justified  under  the  general 
form  given  by  that  statute,  which  is  equally  true.  But  here  the  defendants  did  not 
need  to  justify  the  distress  for  that  sum  at  all.  They  did  nothing,  except  what  they 
were  authorized  to  do  under  the  warrant  of  distress  for  the  poor-rate  alone.  If,  after 
the  poor-rate  had  been  paid,  they  had  sold  to  raise  the  amount  of  costs,  or  even 
continued  in  possession,  they  must  have  justified  specially  under  the  stat.  18  Geo.  3, 
but  nothing  of  this  sort  was  done. 

Rule  discharged. 

[517]  Doe  d.  Johnson  v.  Liversedge.  Exeh.  of  Pleas.  May  3,  1843.— The 
90th  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  applies  to  actions  afterwards 
brought  to  trial  by  assignees  acting  under  commissions  which  were  issued  before 
the  passing  of  the  act,  as  well  as  to  actions  by  assignees  under  future  commissions. 
— That  section  applies  to  actions  of  ejectment  by  an  assignee. — Copyhold  lands 
were  surrendered,  in  1798,  to  husband  and  wife,  for  both  their  lives,  with 
remainder  to  the  heirs  of  the  husband.  In  1805,  the  husband  absconded  and 
went  abroad,  and  was  never  afterwards  heard  of.  In  1807,  a  commission  of 
bankruptcy  issued  against  him,  and  the  usual  assignment  of  his  estate  was  made 
by  the  commissioners  to  his  assignee.  The  wife  occupied  the  copyhold  estate 
until  her  death  in  1841,  whereupon  the  assignee  was  admitted  : — Held,  that  an 
ejectment  by  the  assignee,  brought  after  her  death,  was  in  time,  for  that  the 
husband's  reversion  in  fee  was  a  future  estate,  within  the  meaning  of  the  3  &  4 
Will.  4,  c.  27,  s.  3. 

[S.  C.  13  L.  J.  61.] 

Ejectment  to  recover  a  messuage  and  premises,  copyhold  of  the  manor  of  Brotherton, 
in  the  county  of  York,  claimed  by  the  lessor  of  the  plaintiff  as  assignee  under  the 
bankruptcy  of  one  Joseph  Boggett.  At  the  tiial  before  Lord  Denman,  C.  J.,  at  the 
last  Summer  Assizes  at  York,  the  following  facts  appeared  in  evidence  : — 

By  surrender  dated  7th  July,  1798,  in  consideration  of  the  sum  of  £185,  William 
Pinder  and  Sarah  his  wife  surrendered  the  premises  in  question  to  the  use  and  behoof 
of  the  said  Joseph  Boggett  and  Sarah  his  wife,  and  of  the  heirs  and  assigns  of  the 
said  Joseph  Boggett  for  ever;  and  on  the  16th  of  October,  1798,  Joseph  Boggett  and 
Sarah  his  wife  were  duly  admitted  upon  that  surrender.  In  the  year  1805,  Boggett, 
who  had  carried  on  the  business  of  a  wheelwright  and  grocer  at  Brotherton,  absconded 
to  America,  and  had  never  .since  been  heard  of.  His  wife  subsequently  went  to  reside 
on  the  premises  in  question,  having  finished  a  new  house  which  was  in  the  course  of 
building  when  Boggett  absconded,  and  lived  there  until  her  death  in  March,  1841. 
On  the  18th  March,  1807,  a  commission  of  bankruptcy  issued  against  Boggett,  under 
which  he  was  adjudged  a  bankrupt,  and  the  lessor  of  the  plaintiff  was  duly  appointed 
his  assignee,  and  an  assignment  in  the  usual  form  was  made  to  him  by  the  commissioneis. 
On  the  1st  November,  1841,  the  lessor  of  the  plaintift'  was  admitted  to  the  copyhold 
estate  as  assignee  of  Boggett.  In  order  to  prove  the  trading,  petitioning  creditor's 
debt,  and  act  of  bankruptcy,  the  depositions  taken  under  the  bankruptcy  were  tendered 
in  evidence,  being  produced  by  the  solicitor  to  the  commission,  and  sealed  with  the 
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seal  (if  the  Court  [518]  of  B.uilcniplcy.  It  was  objected  on  tlio  part  of  the  (lefciujaiit., 
that  tlio  Stat.  (!  Geo.  4,  c.  Ui,  s.  90,  did  not  oxtcnd  to  ac'tions  of  ejectment;  and  that 
even  if  it  did,  it  did  not  apply  to  commissions  issued  before  the  passing  of  the  act  ; 
and  therefore  that  the  depositions  were  inadmissiljle  in  evidence.  For  the  plaintitt'it 
was  insisted  that  the  depositions  were  evidence  by  force  of  the  statute ;  but  that,  oven 
if  the  00th  section  were  not  applicable,  the  commission  of  bankruptcy,  being  upwards 
of  thirty  years  old,  and  having  been  acted  upon,  bore  in  itself  sufficient  evidence  of  its 
validity.  The  learned  Judge  received  the  evidence,  reserving  the  point.  It  was  then 
further  contended  for  the  defendant  (who  claimed  under  a  devise  from  Mrs.  Boggett) 
that  the  copyhold  estate  did  not  pa.ss  by  the  bargain  and  sale  from  the  commissioners 
of  bankrupt  to  the  lessor  of  the  plaintiflP;  or  that  if  it  did,  the  whole  estate,  as  well 
that  of  which  the  bankrupt  was  seised  in  his  own  right  and  jure  uxoris,  for  life,  as 
his  reversion  in  fee,  pas.sed  at  one  and  the  same  time,  and  therefore  the  action  was  barred 
by  lapse  of  time.  The  Lord  Chief  Justice  reserved  this  point  also,  and  a  verdict  was 
taken  for  the  plaintiff',  the  defendant  having  leave  to  move  to  enter  a  nonsuit. 

In  Michaelmas  Term  last,  Crompton  obtained  a  rule  nisi  accordingly  ;   against 
which 

Baines  and  Cowling  shewed  cause  in  this  term  (April  27).  First,  the  stat. 
6  Geo.  4,  c.  16,  s.  90,  is  applicable  to  this  case.  That  section  enacts,  that,  "in  any 
action  by  or  against  any  assignee,  itc,  no  proof  shall  be  required  at  the  trial  of  the 
petitioning  creditor's  debt  or  debts,  or  of  the  trading  or  aet  or  acts  of  bankruptcy 
respectively,"  unless  the  other  party  shall  give  notice  in  manner  therein  mentioned, 
that  he  intends  to  dispute  some  and  which  of  such  matters.  There  is  no  distinction 
between  cases  where  the  assignee  shews  himself  on  the  record  to  be  suing  as  such, 
and  others  in  which  it  is  in  reality  an  action  by  the  assignee,  though  not  described  as 
such,  and  is  brought  for  the  benefit  [519]  of  the  estate  :  Simnwiids  v.  Knight  (3  Campb. 
251),  Boioe  V.  Latil  (Gow's  N.  P.  C.  24).  And  in  a  case  before  Lord  Tenterden 
(2  Stark.  Evid.  )  25,  n.),  an  action  of  ejectment  by  an  assignee  was  expressly  held  to 
be  within  the  words  of  the  statute.  The  defendant  here  had  full  means  of  knowledge 
that  the  lessor  of  the  plaintiflf  was  suing  as  such  assignee ;  he  appears  as  such  upon 
the  court  roll,  and  in  that  character  he  demanded  possession.  But  further,  this  clause 
of  the  act  of  Parliament  is  retrospective  in  its  operation.  Bell  v.  Billon  (4  Bing.  615  ; 
1  M.  &  P.  574),  Ex  parte  Grundy  (Mont.  &  M'Arth.  309).  Where  it  was  intended 
that  the  statute  should  have  a  prospective  operation  only,  it  is  expressly  confined  to 
future  cases  :  as  in  sect.  57,  entitling  the  holder  of  a  bill  or  note  on  future  commissions 
to  prove  for  interest.  So  also  in  ss.  96  and  98.  Kai/  v.  Goodwin  (6  Bing.  576  ;  4  M. 
&  P.  341),  in  which  it  was  held  that  the  92nd  section  of  the  statute  is  not  retro- 
spective, is  distinguishaVile.  The  ground  of  that  decision  was,  that  to  hold  that  section 
(which  rendered  the  depositions,  in  the  cases  therein  mentioned,  conclusive  evidence 
of  the  matters  contained  therein)  to  be  retrospective,  would  materially  alter  the 
situation,  both  of  the  bankrupt,  because  he  might  be  concluded  as  such  without  the 
po.ssibility  of  his  contesting  his  bankruptcy  within  the  period  of  twelve  months,  which 
the  statute  meant  to  allow  him  for  that  purpose ;  and  also  of  the  parties  claiming 
remedies  under  the  commission,  because  the  power  given  by  sect.  93,  of  paying  money 
into  Court  and  staying  the  proceedings  during  the  same  peiiod,  would  also  by  that 
construction  be  taken  away  from  them,  contrary  to  the  intention  of  the  act,  as  shewn 
in  the  135th  section,  that  the  construction  of  it  should  be  such  as  not  to  affect  or 
les.sen  any  right,  claim,  demand,  or  remedy,  which  any  person  then  had  under  any 
subsisting  commission.  This  90th  clause  is  a  repeal  of  the  former  enactment  on  the 
[520]  same  subject  (the  49  Geo.  3,  e.  121,  s.  16),  and  if  it  is  not  to  apply  to  commis- 
sions previously  issued,  what  is  to  become  of  them  ?  Whei'e  a  statute  in  general  terms 
alters  the  pre-existing  law  and  practice,  it  does  so  (except  where  injustice  would 
follow  from  such  a  construction)  as  to  all  subsisting  as  well  as  futui'e  cases.  Such 
is  the  principle  laid  down  in  the  cases  already  referred  to,  and  also  in  Camimj  v.  IVels- 
fm-d  (6  Bing  502;  4  M.  &  P.  238),  which  was  decided  on  the  108th  section  of  the 
same  act,  and  Ehton  v.  Braddick  (2  C.  &  M.  435),  on  the  127th.  The  latter  was  a 
very  strong  case ;  because  it  might  be  said  that  that  clause  (whereby  the  estate  of  a 
trader,  paying  less  than  15s.  in  the  pound  under  a  second  commission,  vests  absolutely 
in  his  assignees),  being  construed  retrospectively,  would  place  him  in  a  much  more 
perilous  position  than  under  the  old  law.  [Parke,  B.  C'areiv  v.  Edwards  (4  B.  & 
Adol.  351  ;  1  Nev.  &  M.  632)  was  a  decision  to  the  contrary.]     A  similar  rule    has. 
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however,  been  laid  down  as  to  the  construction  of  the  2  &  3  Vict.  c.  29  :  Moore  v. 
Phillijips  (7  M  <t  \V.  0;?6).  But  even  if  this  point  be  doubtful,  the  commission  beinf< 
above  thirty  years  old,  having  been  duly  acted  upon,  and  coming  from  the  proper 
custodv,  the  Court  will  presume  that  all  the  preliminary  matters  were  rightly  done. 
Winine  V.  Tyrwhiti  (4  B.  &  Aid.  376),  Dof  d.  Oldham  v.  JFoUey  (8  B.  k.  Cr.  22).  After 
such  a  lapse  of  time,  a  third  party  cannot  turn  round  and  say  such  a  commission  is 
bad.  At  all  events,  it  is  prima  facie  evidence  of  the  assignee's  title,  until  impeached 
by  evidence  to  the  contrary.  But  further,  the  depositions  are  evidence  by  virtue  of 
the  stat.  2  &  3  Will.  4,  c.  114,  s.  7,  either  by  reason  of  the  death  of  the  witness  who 
deposed  to  the  trading  and  act  of  bankruptcy  ;  or  by  s.  9,  the  proceedings  purporting 
to  be  sealed  with  the  seal  of  the  Coni't  of  Bankruptcy. 

Secondly,  the  lessor  of  the  plaintiff  is  not  barred  by  adverse  possession,  oi'  lapse 
of  time.  Supposing  Boggett  [521]  to  have  died  abroad,  his  wife  has  been  in  posses- 
sion, under  the  same  limitation,  until  within  a  few  months  of  the  time  when  the  lessor 
of  the  plaintiff  entered.  It  would  have  been  of  no  use  for  him  to  take  possession 
during  her  life,  since  she  might  have  ousted  him  upon  the  death  of  her  husband  ;  and 
the  fact  of  allowing  her  to  retain  possession  cannot  affect  the  right  of  the  assignee  to 
her  husband's  reversion  in  fee,  which  only  became  an  estate  in  possession  on  her  death. 
At  all  events,  on  her  death,  a  new  title,  viz.  in  fee,  would  vest  in  the  assignee,  who 
is  therefore  within  the  5th  section  of  the  Limitation  Act,  3  &  4  Will.  4,  c.  27.  It  has 
been  decided  that  a  reversioner  is  not  barred  until  the  lapse  of  twenty  3'ears  after  the 
determination  of  the  prior  estate.  Doe  d.  Davy  v.  Oxenham  (7  M.  &  W.  131),  Chad- 
ivirk  v.  Broadwood  (3  Beavan,  308).  Even  supposing  it  to  be  necessary,  under  the 
20th  section,  that  some  party  ha\ang  a  prior  estate  should  have  recovered,  then  Mrs. 
Boggett  has  recovered  within  the  meaning  of  the  act,  for  she  had  an  actual  possession, 
which  was  acquiesced  in,  and  this  would  be  considered  as  existing  by  the  sufferance 
of  the  assignee. 

L'rompton,  control.  First,  there  was  no  sufficient  evidence  of  the  bankruptcy. 
The  9th  section  of  the  2  &  3  Will.  4,  c.  114,  cannot  be  seriously  relied  on  for  that 
purpose.  That  clause  only  makes  the  commission,  depositions,  &c.,  when  sealed  with 
the  seal  of  the  Court  evidence,  without  further  proof  of  their  genuineness,  but  leaves 
the  effect  of  the  depositions  in  evidence  as  before.  And  it  would  be  a  case  of  the 
greatest  hardship,  if  the  90th  section  of  the  6  Geo.  4,  c.  16,  be  held  to  apply  to  actions 
of  ejectment.  They  are  certainly  not  within  the  words  of  that  section  An  ejectment 
is  not  an  action  "  by  the  assignee,"  or  one  in  which  it  is  necessarily  to  be  known  that 
he  is  suing  as  assignee.  A  feigned  issue,  to  try  whether  the  plaintiffs  [522]  were 
entitled  to  certain  goods  seized  under  a  fi.  fa.,  (the  plaintiff's  claiming  them  as  as.signees 
under  the  bankruptcy  of  the  judgment  debtor),  has  been  held  not  to  be  within  this 
section.  Lott  v.  MMville  (2  Man.  &  G.  40 ;  3  Scott,  N.  R.  346).  It  would  be  a  new 
practice  to  give  notice  of  disputing  a  bankruptcy  with  the  plea  of  not  guilty  in  eject- 
ment.^  In  Doe  d.  Marvson  v.  Liston  (4  Taunt.  741),  it  was  held,  that  where  the  title 
of  assignees  of  a  bankrupt,  strangers  to  the  record,  comes  in  question  incidentally,  it 
must  be  proved  in  the  same  manner  as  before  the  stat.  49  Geo.  3,  c.  121,  s.  10,  although 
no  notice  of  contesting  the  bankruptcy  had  been  given  by  the  opposite  party. 
[Parke,  B.  But  the  lessor  of  the  plaintiff"  in  ejectment  is  the  real  party  to  the  record.] 
Secondly,  the  90th  section  is  not  retrospective.  The  cases  of  Bell  v.  Bilfmi,  and 
Ex  parte  Grundy,  cited  on  the  other  side,  were  considered  by  the  Court  of  Common 
Pleas,  and,  in  effect  overruled,  in  Kay  v.  Goodwin.  It  was  there  said,  that  the  90th 
and  92nd  sections  were  to  be  construed  together ;  and  it  was  upon  a  view  of  their 
combined  operation,  that  the  latter  (which  is  not  so  stringent  an  enactment  as  sect.  90), 
was  held  to  be  prospective  only.  Key  v.  Cook  (2  M.  &  P.  720)  is  another  decision 
on  the  same  point.  Surely  the  general  rule  is  not,  as  has  been  said,  that  an  act  of 
Pariiament  is  to  be  construed  as  retrospective,  but  the  contrary  ;  because  otherwise 
It  ex  post  facto  affects  the  interests  of  third  parties.  The  90th  section  is  altogether 
new,  as  to  the  dispensing  with  strict  proof  of  the  requisites  of  the  bankruptcy.  In 
Kitchener  v.  I'ou-er  (3  Ad.  &  E.  232  ;  4  Nev.  &  M.  710),  these  clauses  were  all  treated 
as  one  code  of  law,  giving  a  new  kind  of  evidence.  [Parke,  B.  Beading  the  90th 
section,  and  construing  it  in  its  grammatical  sense,  is  it  not  this,— that  in  any  action 
•  °'',fg"'^'"^^  '"^"y  assignee,  in  which  the  bankruptcy  comes  in  question,  prospectively. 
It  .shall  [523]  be  so  proved  ?  Then  can  it  be  doubted  that  an  assignee  under  a  former 
commission  is  an  assignee  within  those  words,  when  it  is  remembered  that  the  act 
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itself,  by  the  13uth  section,  expressly  preserves  all  the  rights  of  existing  assignees? 
The  clause  is  prospective  as  to  the  mode  of  proof,  but  surely  it  applies  to  assignees 
under  existing  as  well  as  future  commissions] 

Then  the  plaintifl'is  barred  by  the  Statute  of  Limitations.  Under  a  limitation  to 
husband  and  wife  for  life,  with  the  reversion  in  fee  to  the  heirs  of  the  husband,  one 
estate  in  fee  simple  only  is  created  ;  and  they  are  not  joint  tenants,  but  tenants  by 
entireties.  It  is  not  shewn  here  when  the  husband  died  :  if  before  the  bargain  and 
sale  by  the  commissioners,  the  estate  did  not  pass  thereby,  and  the  lessor  of  the 
plaintiff  has  no  title  at  all.  So,  if  he  survived  the  wife,  the  assignee  is  barred. 
[Parke,  B.  The  evidence  shews  him  to  have  been  dead  in  1812,  by  reason  of  the  pre- 
sumption of  death  after  seven  years'  absence,  and  that  is  all.]  There  is  gi-eat  doubt 
upon  the  authorities  whether  this  peculiar  kind  of  estate  can  be  alienated  at  all. 
But,  at  all  events,  whatever  the  husband  has,  it  is  one  estate,  and  not  severable,  and 
can  only  be  transferred  as  such.  In  Co.  Litt.  184  b.,  it  is  said,  "When  land  is 
given  to  two  and  the  heirs  of  one  of  them,  he  in  the  remainder  cannot  grant  away  his 
fee  simple."  Mr.  Butler,  in  his  note  on  this  passage,  after  in  some  measure  qualifying 
its  doctrine,  observes  that  Lord  Coke  seems  justiKed  by  the  words  of  the  Year  Book, 
which  he  cites  as  his  authority,  (12  E.  4,  2  b.),  which  are,  that  "if  two  have  land  to 
them  and  the  heirs  of  one,  he  who  hath  fee  cannot  grant  the  reversion  of  his  companion 
to  another  ;  but  if  both  alien,  all  passes."  It  is  sufficient  for  the  present  purpose,  that 
all  the  estate  the  husband  had  would  pass  at  once  by  the  assignment.  Then  the 
assignee  might  at  once  have  entered  ;  and  therefore  the  Statute  of  Limitations  began 
to  run  from  the  date  of  the  assiginnent.  [Lord  Abingei',  [524]  C.  B.  If  the  assignee 
had  entered,  he  must  have  quitted  the  possession  again  on  the  husband's  death,  and 
then  he  could  not  re  enter  until  the  wife's  death.]  That  ansvrer  would  equally  apply 
if  the  assignee  had  remained  in  possession  above  twenty  years.  [Parke,  B.  The 
case  depends  upon  the  wording  of  the  new  Limitation  Act,  and  not  upon  any  old 
rules  of  law.]  This  was  in  no  sense  a  reversion,  or  a  future  estate,  within  the  mean- 
ing of  the  5th  section  of  that  act.  A  reversion  is,  where  some  party  has  another 
prior  estate ;  but  here,  it  is  all  one  estate,  which,  if  alienable  at  all,  was  alienable 
only  as  a  fee-simple  ;  JFifcof's  ca^e  (2  Rep.  61):  and  when  it  was  so  transferred,  the 
statute  began  at  once  to  run  against  the  assignee.  [Lord  Abinger,  C.  B.  If  he  had 
entered  in  1807,  he  must  have  given  way  to  the  wife's  title  in  1812.  Alderson,  B. 
According  to  your  argument,  if  Boggett  had  died  two  or  three  days  only  after  the 
assignment,  and  the  wife  had  continued  in  possession  twenty  years,  nobody  would 
have  a  right  to  enter.  Paike,  B.  You  say  it  is  within  the  3rd  section,  and  is  one 
estate,  and  that  the  right  of  the  assignee  to  enter  with  the  wife  accrued  in  1807.] 
It  never  was  a  "future  estate  or  interest,"  within  the  exception  of  the  5th  section, 
and  the  right  of  entry,  as  to  the  whole  estate,  therefore,  accrued  immediately  upon 
the  execution  of  the  assignment. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  given  by 

Parke,  B.  This  was  an  action  of  ejectment,  brought  by  the  assignee  of  a 
bankrupt,  to  recover  posses.sion  of  a  copyhold  estate,  which  copyhold  estate  had  been 
surrendered,  in  the  year  1798,  to  the  use  of  the  bankrupt  and  his  wife,  for  their  lives, 
with  remainder  to  the  heirs  of  the  husband.  The  bankrupt  went  abroad  in  1805,  and 
be-[525]-'ame  liankrupt  in  1807;  and  the  bargain  and  sale  was  executed  in  that 
year.  The  wife,  it  appeared,  continued  to  live  upon  the  premises  till  her  death 
in  the  year  1841,  when  the  lessor  of  the  plaintift"  was  admitted  under  the  surrender 
and  this  action  of  ejectment  was  brought :  and  the  question  was,  whether  it 
would  lie.  Several  objections  were  taken  by  Mr.  Crompton,  which  were  disposed  of 
in  the  course  of  the  argument;  and  the  only  point  left  for  consideration  was,  whether 
the  lessor  of  the  plaintiff  was  barred  by  the  new  Statute  of  Limitations.  Mr.  Crompton 
contended,  that  as  the  bankrupt  might  be  alive  after  the  bargain  and  sale,  in  1807, 
the  assignee  had  at  that  time  a  right  of  entrj' ;  and  that,  if  he  was  barred  as  to  the 
then  existing  life  estate  of  the  liankrupt,  he  was  l)aired  also  as  to  the  reversionary 
estate,  under  which  the  assignee  was  entitled  to  possession  in  1841  ;  and  he  cited  the 
authority  of  Co.  Litt.  184  a.  and  b.  that  this  was  one  estate.  What  is  laid  down  by 
Loid  Coke,  in  the  passage  referred  to,  and  in  IViscot's  ease,  is  this :  — "  If  land 
be  granted  to  two,  and  the  heirs  of  one  of  them,  he  in  the  remainder  cannot 
grant   away    his    fee-simple."     For  that  purpose  it  is  one   estate ;   but   it   does   not 
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follow  tliiit  parties  in  lemniiider  may  not  enter,  as  well  upon  the  determination 
of  the  whole  esute  as  during  the  time  of  a  particular  estate.  Whether  that  is  or  is 
not  so,  depends  upon  the  construction  to  be  put  upon  the  new  act  for  the  limitation  of 
actions  relating  to  real  property.  And  we  are  of  opinion  that  this  is  a  case  of  a  future 
estate  or  interest,  within  the  meaning  of  the  third  .section  of  that  act  of  Parliament; 
and  that  the  lessor  of  the  plaintiff',  therefore,  was  not  entitled  to  enter  until  the  death 
of  the  wife,  in  1841. J  It  is  clear,  in  this  case,  that  Boggett,  if  he  had  not  been 
bankrupt,  would  have  been  entitled  to  possession  during  the  joint  lives  of  himself  and 
his  wife  ;  and  it  is  equally  clear,  that  upon  the  death  of  Boggett,  the  wife  was  entitled 
to  possession  for  her  life,  and  the  heirs  of  Boggett  [526]  on  the  expiration  of  both  their 
lives.  There  would,  however,  in  this  case,  be  only  one  interest ;  and  the  assignee 
being  barred  as  to  the  estate  in  possession  during  the  continuance  of  Boggett's  life,  it 
was  urged  that  he  was  barred  altogether,  and  that  the  20th  section  of  the  statute 
would  apply  to  the  ease.  That  section  provides,  "  that  when  the  right  of  any  person 
to  make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent  to  which 
he  ma)'  have  been  entitled  for  an  estate  or  interest  in  possession,  shall  have  been  barred 
by  the  determination  of  the  period  hereinbefore  limited,  which  shall  be  applicable  in 
such  case,  and  such  person  shall,  at  any  time  during  the  said  period,  have  been  entitled 
to  any  other  estate,  interest,  right,  or  possibility  in  reveision,  remainder,  or  otherwise, 
in  or  to  the  same  land  or  rent,  no  entry,  distress,  or  action  shall  be  made  or  brought 
by  such  person,  or  any  person  claiming  through  him,  to  recover  such  land  or  rent,  in 
respect  of  such  other  estate,  interest,  right,  or  pos.sibility."  Then  there  is  this  proviso  : 
"  Unless  in  the  meantime  such  land  or  rent  shall  have  been  recovered  by  some  person 
entitled  to  an  estate,  interest,  or  right,  which  shall  have  been  limited  or  taken  effect 
under  or  in  defeasance  of  such  estate  or  interest,  in  posses.sion."  Now  we  think, 
supposing  the  ■20th  section  to  apply,  this  proviso  also  applies,  because  the  wife  had 
been  in  possession  during  the  whole  period  of  her  life,  until  the  time  of  her  death  ;  and 
though  she  had  not  recovered  that  possession  by  virtue  of  legal  proceedings,  it  seems 
to  us  that  it  is  a  sufficient  recovery  for  the  purpose  of  this  section,  if  she  has  been  in 
actual  possession  during  the  whole  period  of  her  life.  Until  her  death,  therefore, 
there  would  be  no  right  in  the  assignee  to  take  possession.  It  follows,  that  this 
action  was  brought  in  time,  and  therefore  the  rule  which  has  been  obtained  for  a  new 
trial  must  be  discharged. 
Rule  discharged. 

[527]  Roberts  v.  Elliott.  Exch.  of  Pleas.  May  6,  184.3.— Two  persons,  who 
had  been  appointed  common-keepers  in  the  manor  of  Wimbledon,  appointed  E. 
their  deputy,  by  the  following  writing,  signed  by  them  : — "  We,  the  undersigned, 
having  been  appointed  common-keepers  for  the  parish  of  Putney,  hereby  nominate 
and  appoint  you  our  deputy  for  the  lower  common,  and  authorize  you  to  act  for 
us  in  that  behalf  in  all  things  pertaining  to  the  rights  and  privileges  of  the  lord, 
and  the  tenants  of  the  manor,  with  the  same  powers  and  in  the  same  manner  as 
it  would  be  our  duty  to  act."  It  then  went  on  to  state  what  were  the  rights  of 
common,  and  in  what  manner  the  duties  of  common-keeper  shoidd  be  exercised  : — 
Held,  that  this  document  did  not  require  to  be  stamped,  as  being  a  "grant  or 
appointment  of  or  to  an  office  or  employment,"  within  the  5.5  Geo.  i,  c.  184, 
sehed.  pt.  1. — That  title  of  the  act  applies  only  to  ofSces  to  which  a  salary,  fees, 
or  emoluments,  are  annexed. 

Trespass  for  assault  and  false  imprisonment.  The  defendant  pleaded  not  guilty, 
and  also  a  justification  by  reason  of  a  rescous  by  the  plaintiff'  of  a  horse  distrained 
damage  feasant  by  the  defendant,  as  a  deputy  common-keeper  for  the  manor  of 
VVimbledon;  to  which  the  plaintiff'  replied  de  injuria.  At  the  trial  before  Lord 
Denman,  C.  J.,  at  the  last  assizes  for  the  county  of  Surrey,  the  appointment  of  the 
defetidant  was  put  in  evidence.     It  was  an  unstamped  paper,  and  was  as  follows  :— 

"Putnej',  12th  May,  1841. 
"  The  Manor  of  Wimbledon. 
"Mr.  James  Elliott, — We,    the    undersigned,    having   been   appointed    common- 
keepers  for  the  parish  of  Putney,  hereby  nominate  and  appoint  you  our  deputy  for 
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the  lower  common,  ;ind  authorize  you  to  act  for  us  in  that  behalf,  in  all  lliini;s 
pertaining  to  the  rights  and  privileges  of  the  lord,  and  the  tenants  of  the  manor 
respectively,  with  the  same  power,  and  in  the  same  manner,  as  it  would  be  our 
duty  to  act. 

"The  right  of  grazing  cattle  on  the  lower  common  is  limited  to  copyholders 
actually  residing  within  the  manor;  donkeys,  swine,  and  geese,  ai'C  excluded. 

"  If  any  persons  other  than  copyholders  wish  to  graze  horses  or  cows  on  the  lower 
common,  application  foi-  that  purpose  may  be  made  through  you  to  us,  and  if  granted, 
it  will  be  on  condition  of  a  small  weekly  payment,  which  will  be  expended  on  draining, 
levelling,  and  improving  the  herbage  of  the  common. 

[528]  "  You  will  allow  no  dung,  ashes,  rubbish,  sand,  timber,  or  any  thing  else 
which  may  destroy  the  herbage,  or  injure  the  appearance  of  the  common,  to  be 
deposited  thereon. 

"  You  will  allow  no  nuisances  to  be  committed,  or  encroachments  made  on  the 
common  now  committed  to  your  charge.  "  W.  Cakmalt. 

"W.  Webb  Chapman." 

It  was  objected  for  the  defendant,  that  this  was  a  grant  of  "an  office  or  employ- 
ment," within  the  -55  Geo.  .3,  e.  184,  sched.  part  1,  tit.  "Grant  or  Appointment,"  and 
therefore  required  a  stamp.  The  learned  Judge  overruled  the  objection,  and  a  verdict 
was  found  for  the  defendant. 

In  this  term,  Pearson  obtained  a  rule  nisi  for  a  new  trial,  on  the  above  ground, 
against  which — 

Piatt  and  Gurney  now  shewed  cause.  This  is  not  the  grant  of  an  office  or  employ- 
ment, within  the  meaning  of  the  Stamp  Act.  It  is  clear  that  the  statute  onl}'  imposes 
the  tax  on  beneficial  offices,  to  which  a  salary  or  emolument  is  annexed,  because  the 
amount  of  the  stamp  is  graduated  according  to  the  amount  of  the  "  salary,  fees,  and 
emolument  appertaining  thereto."  Here  no  salary  or  emolument  of  any  kind  is 
annexed  to  the  defendant's  duties.  The  common-keepers  merely  emplo}'  a  servant  to 
do  on  their  behalf  that  which  it  is  their  duty  to  do,  without  any  fee  or  salary  annexed. 
[Parke,  B.  Perhaps  it  may  be  said  that  this  was  an  "instrument  of  procuration" 
within  the  act.  In  liegina  v.  Kelk  (12  Ad.  &  E.  .559  ;  4  P.  &  1).  18-5),  the  nomination 
of  a  proxy  to  vote  in  the  election  of  a  commissioner  under  a  drainage  act  was  held  to 
require  a  stamp,  as  an  instrument  of  procuration.]  That  was  the  case  of  a  public 
office  by  [529]  statute ;  and  there  the  amount  of  the  stamp  does  not  depend  upon  the 
value  of  the  employment,  but  on  the  length  of  the  instrument.  This  is  a  mere  matter 
of  direction  from  the  common-keepers  to  their  agent  or  servant.  The  question  is, 
whether  he  can  be  said  to  have  held,  by  virtue  of  this  instrument,  a  distinct  office 
from  that  which  they  held  who  appointed  him.  Clearly  not ;  he  is  merely  to  perform 
the  duties  of  the  oflice  of  common-keeper  for  them  ;  and  this  document  is  merely  for 
the  purpose  of  informing  him  of  the  manner  of  performing  them.  In  Rcr  v.  Inhabitants 
of  Lnv  (8  B.  &  Cr.  6-5.5;  3  Man.  &  R.  .369),  it  was  held  that  the  appointment  of  an 
assistant  overseer  required  a  stamp,  on  the  ground  that  he  was  a  distinct  statutory 
officer,  and  not  the  mere  servant  of  the  overseers.  It  might  as  well  be  said,  that  the 
appointment  of  a  broker  to  make  a  distress  requires  a  stamp  as  this.  [Rolfe,  B.  In 
Jieg.  V.  Kelk,  it  was  an  appointment  of  the  party' to  act  as  the  representative  of  the 
other ;  here  it  merely  amounts  to  this — as  we,  the  common-keepers,  cannot  be  always 
on  the  spot,  you,  the  defendant,  are  to  act  for  us.] 

Pearson,  contra.  The  act  of  Parliament  says  nothing  directly  as  to  any  salary 
being  necessary  to  bring  the  office  within  it ;  the  words  are,  "  Grant  or  appointment 
of  or  to  any  office  or  employment,  by  letters  patent,  deed,  or  other  writing  "  Surclj' 
this  is  either  an  office  or  an  employment.  Many  officers  are  paid  by  honour,  as  the 
King's  almoner,  mentioned  by  Lord  Coke.  [Parke,  B.  Would  the  defendant  have 
obtained  a  settlement  by  serving  the  office?]  That  is  not  precisely  the  question. 
[Rolfe,  B.  Suppose  two  persons  had  been  appointed,  what  must  have  been  the 
stamp?  Because,  by  the  act,  where  such  grant  or  appointment  shall  be  made  to  two 
or  more  persons  jointly,  it  is  to  be  charged  with  a  separate  and  distinct  duty  in 
respect  of  [530]  each  person,  according  to  the  amount  of  the  salary,  &c.  appertaining 
to  him.]  Those  provisions  apply  only  to  eases  where  the  salary  amounts  to  .501. 
Where  there  is  no  salary  at  all,  or  none  to  that  amount,  the  stamp  of  21.  is  to  be 
imposed.     [Parke,  B.     This  is  no  grant  of  an  office ;  it  is  a  mere  authority  to  distrain. 
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It  is  no  more  Ihc  gnint  of  iiii  oflieo  or  employment  than  is  an  authofity  to  a  bailiff  to 
execute  a  distress  for  rent.  Aldorson,  B.  Thronghout  this  head  of  the  Stamp  Act, 
the  stamp  varies  with  the  amount  of  the  salary  or  emolument,  and,  in  case  of  the 
appointment  of  two  persons,  with  distinct  salaries,  is  imposed  on  each  of  them,  plainly 
shewing  that  the  intention  was  to  impose  the  tax  on  salaried  officers  only,  as  well 
where  the  salary  is  under  as  above  501.  The  grant  of  an  office  of  honour  is  also 
within  the  act,  under  another  title.]  The  case  of  Bex  v.  Inhabitants  of  Lav  is  an 
authority  for  the  plaintiff. 

I'AKKE,  B.  An  assisUant  overseer  is  a  parliamentary  officer,  appointed  by  the 
magistrates,  having  a  sul)stantial  office  of  his  own,  and  performing  all  such  duties  as 
arc^authorized  by  the  vestry.  Here  it  is  not  sufficiently  .shewn  that  the  ])laintiff  is  a 
substantial  officer,  so  as  to  require  an  appointment  of  him  from  the  common-keepers  to 
be  on  a  stamp.  He  rather  appears  to  be  a  mere  servant  of  these  persons,  who  give 
him  an  authority  to  distrain. 

Alderson,  B.,  and  Eoefe,  B.,  concurred. 

Kule  discharged. 

[531]  Doe  d.  Grimsby  v.  Ball,  Assignee  of  James  Ball,  an  Insolvent  Debtor. 
Kxeh.  of  Pleas.  May  9,  1843. — A  conveyance  of  lands  which  is  fraudulent  and 
void  against  the  creditors  of  the  conveying  party,  within  the  13  Eliz.  c.  5,  is 
void  also  as  against  his  assignee  on  his  insolvency,  who  represents  the  creditors  ; 
and  the  assignee  may  recover  back  the  lands  in  ejectment. 

[S.  C.  12  L.  J.  Ex.  328.] 

Ejectment  for  two  houses.  At  the  trial  before  liOrd  Abinger,  C.  B.,  at  the 
Middlesex  Sittings  after  Hilary  term,  it  appeared,  that  by  deeds  of  lease  and  release, 
dated  28th  and  29th  of  Septemljcr,  1820,  the  insolvent  Ball  had  conveyed  the  houses 
in  question  to  one  Surridge  (through  whose  will  the  lessor  of  the  plaintiff  claimed), 
in  consideration  of  701.,  for  which  there  was  a  receipt,  signed  by  Ball,  indorsed  on 
the  deed.  In  October  1821,  Ball  petitioned  the  Insolvent  Debtors'  Court  for  his 
discharge.  The  deeds  were  not  registered  until  the  11th  Octolier,  1823.  Surridge 
had  never  been  in  possession  of  the  title-deeds.  A  rehearing  of  Ball's  case  took  place 
in  1832  before  the  Insolvent  Debtors'  Court,  on  which  occasion  Surridge  and  Ball 
were  examined  ;  and  on  the  following  day,  the  former  gave  a  bundle  of  keys  to  the 
defendant,  the  assignee,  telling  him  to  do  what  he  pleased  with  the  houses.  Surridge 
died  in  April  1832.  It  was  contended  for  the  defendant,  that  these  facts  furnished 
evidence  of  the  conveyance  to  Surridge  having  been  fraudulent  and  void,  within  the 
Stat.  13  Eliz.  c.  5.  The  Lord  Chief  Baron  thought,  however,  that  there  was  no 
evidence  thereof  to  go  to  the  jury,  and  under  his  direction,  a  verdict  was  found  for 
the  plaintiff. 

Thesigei',  in  this  term,  obtained  a  rule  nisi  for  a  new  trial,  against  which 
W.  H.  Watson  and  Pearson  now  shewed  cause.  Even  if  there  was  evidence  of 
fraud,  this  defendant,  the  assignee  of  the  insolvent,  has  no  right  to  contest  the  deed 
on  that  ground.  An  assignee  under  the  In.solvent  Act  which  was  in  force  at  the 
time  of  the  execution  of  this  deed,  (the  [532]  1  Geo.  4,  c.  119),  took  only  what 
interest  the  insolvent  himself  was  beneficially  entitled  to,  and  could  not  defeat  a 
deed  made  by  him,  on  the  ground  that  it  was  fraudulent  within  the  statute  of  Eliza- 
beth. That  act  contained  no  provision  making  void  any  deed  executed  by  the 
insolvent  within  a  certain  period  before  his  imprisonment,  or  with  the  view  of  taking 
the  benefit  of  the  act  Nothing  passed  under  it  to  the  assignee  but  what  the  in.solvent 
had,  or  what  he  had  the  I'ight  to  impeach  at  law.  No  doubt  the  creditors  might 
impeach  the  deed  in  equity,  if  fraudulent  and  void  under  the  statute  of  Elizabeth. 
[Parke,  B.  If  it  be  void  against  the  creditors,  is  it  not  so  against  the  assignee,  who 
I'cpi'csents  them'?  According  to  your  argument,  the  fraud  is  to  be  successful,  or  the 
creditors  are  to  go  into  equity.  The  subsequent  provision,  in  the  7  Geo.  4,  c.  57, 
as  to  avoiding  deeds  executed  by  the  insolvent  within  a  certain  time,  refers  not  to 
deeds  that  are  void  against  the  creditors,  but  to  deeds  whereby  a  particular  creditor 
is  preferred.  Could  not  assignees  in  bankruptcy  avoid  such  a  deed,  and  recover  in 
ejectment?]  A  fraudulent  conveyance  is  an  act  of  bankruptcy  in  itself.  [Parke,  B. 
A  fraudulent  transfer  of  goods  by  deed  was  not,  until  the  6  Geo.  4,  c.  15,  yet  that 
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is  within  the  statute  of  Kiizalioth.]  Tiio  insolvent  act  gave  the  ereditors  no  yi-caler 
legal  right  than  the  insolvent  himself  had  :  and  he  clearly  had  no  right  to  impeach 
such  a  deed.  The  creditors  have  therefore  no  locus  standi  at  law,  and  must  file  their 
bill  in  equity.  They  contended  also  that  there  was  no  evidence  to  go  to  the  jury 
of  fraud. 

In  the  course  of  the  argument,  the  following  authorities  were  referred  to  :  Bac. 
Abr.,  tit.  "  Mortgage  " ;  2  Cruise's  Digest,  tit.  "  Mortgage  "  ;  Ilawcs  v.  Lemli'r  (Gro. 
Jac.  273),  Butcher  v.  Harrison  (4  B.  &  Adol.  129  ;  I  Nev.  &  M.  677),  Sims  v.  Thumas 
(12  Ad.  &  E.  536  ;  4  P.  &  D.  233),  Becke  v.  [533]  Smith  (2  M.  &  W.  191),  Kniijld  v. 
Fergusson  (5  M.  &  W.  389),  Peacock  v.  Harris  (5  Ad.  &  Ell.  449  ;  6  Nev.  &  Man.  854), 
and  Thomj-ismi  v.  Jackson  (4  Scott's  N.  R.  234;  3  Man.  &  G.  621). 

Thesiger  and  Bramwell,  in  support  of  the  rule,  were  not  called  upon  to  ai'gue. 

Lord  Abinger,  0.  B.  There  must  be  a  new  trial.  It  is  not  necessary  to  give 
any  opinion  as  to  the  law ;  but  I  think  I  ought  to  have  left  the  question  of  fraud 
to  the  jury  ;  the  possession  of  the  deed,  and  the  delivery  up  of  the  keys  to  the 
defendant,  were  facts  from  which  they  might  have  infei'red  that  the  conveyance  was 
fraudulent. 

Parke,  B.  I  am  also  of  opinion  that  there  ought  to  be  a  new  trial  in  this  case, 
on  the  ground  that  the  question  of  fraud  has  not  lieen  left  to  the  jur3'.  I  think, 
also,  that  the  assignee  of  an  insolvent  debtor  represents  the  creditors  for  all  purposes, 
and  if  any  fraud  exists  in  a  transaction  to  which  the  insolvent  was  a  party,  that  the 
assignee  may  take  advantage  of  it.  A  deed  which  is  void  as  against  creditors  is  void 
also  as  against  those  who  represent  creditors. 

Alderson,  B.  If  a  deed  be  void  as  against  creditors,  the  assignees,  who  repre- 
sent creditors,  may  avoid  it. 

Rou"E,  B.,  concurred. 

Rule  absolute. 

[534]  Chapman  AND  Another  v.  Morton.  E.xcb.  of  Pleas.  May  9,  1843. — The 
plaintiffs,  merchants  at  Dieppe,  sold  to  the  defendant,  a  merchant  at  Wisbech, 
a  quantity  of  oil-cake,  which  was  delivered  to  the  defendant  there  in  Dec.  1811. 
The  defendant  conceiving  that  the  cargo  did  not  answer  the  sample,  landed  a 
portion  of  it  for  the  purpose  of  examination,  and  subsequently  landed  the  whole, 
stored  it  in  a  public  warehouse,  and  wrote  to  the  plaintifls,  informing  them  that 
it  lay  there  at  their  risk  and  costs,  and  requiring  them  to  take  it  back  :  which 
the  plaintiff's  refused  to  do.  After  some  correspondence,  the  defendant,  in  May, 
1842,  gave  the  plaintiff's  notice  that  the  cargo  was  lying  at  the  warehouse  at 
their  disposal,  and  that  if  no  directions  were  given  by  them,  it  would  be  sold, 
and  the  proceeds  applied  in  part  payment  of  the  defendant's  damages.  The 
plaintiff's  answered  that  they  considered  the  transaction  at  an  end,  and  demanded 
payment  of  the  price.  The  defendant  thereupon  off'ered  the  cargo  for  sale  in 
his  own  name,  and  in  July  sold  it  in  his  own  name  to  a  third  paity  : — Held, 
that  these  facts  sufliciently  shewed  an  acceptance  of  the  goods  by  the  defendant, 
after  which  he  could  not  treat  the  contract  as  rescinded  ;  that  he  was  not  to  be 
considered  an  agent  of  the  plaintiffs  from  necessity,  to  dispose  of  the  goods ; 
and  that  he  could  not,  in  an  action  against  him  for  another  debt,  set  off'  money 
paid  by  him  on  bills  which  he  had  accepted  on  account  of  the  disputed  cargo 
before  its  arrival. 

[S.  C.  12  L.  J.  Ex.  292.     Discussed,  Loder  v.  KeknU,  1857,  3  C.  B.  (N.  S.)  128.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Pleas,  as  to  part, 
payment  into  Court ;  as  to  the  residue,  a  set-oflT  for  money  by  the  defendant  lent  and 
advanced  to,  and  paid,  laid  out,  and  expended  for  the  plaintiff's,  and  for  money  had 
and  received  by  the  plaintiff's  to  the  use  of  the  defendant.  At  the  trial  before  Lord 
Abinger,  C.  B.,  at  the  London  sittings  after  Hilary  Term,  the  following  facts 
appeared : — 

This  action  was  brought  by  the  plaintiff's,  who  are  merchants  at  Dieppe,  to  recover 
from  the  defendant,  a  merchant  at  Wisbech,  in  Cambridgeshire,  the  sum  of  4281. 
5s.  7d.,  the  price  of  a  quantity  of  Marseilles  oil-cake,  sold  and  delivered  by  the 
plaintiff's  to  the  defendant.     Against  this  claim  the  defendant  sought  to  set  off' a  sum 
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of  eO'-'l.  15s.  4(1.,  being  the  Imlancc  of  monies  paid  by  liini  on  the  1-Jth  of  January, 
1842,  ill  discharge  of  certain  bills  of  exchange  amounting  to  15701.  17s.  6d.,  which 
were  drawn  by  the  plaintiffs  upon  and  accepted  by  the  defendant's  bankers  on  his 
behalf,  on  account  of  another  cargo  of  oilcake  sold  by  the  plaintiff  to  the  defendant, 
and  delivered  to  him  at  Wisbech  in  December,  1841.  It  appeared  that  the  bills  had 
been  accepted  and  negotiated  before  the  arrival  of  the  oil-cake  at  Wisbech,  and  that 
on  its  arrival,  the  defendant  made  a  complaint  to  the  pjlaintiffs  that  it  did  not  answer 
the  sample  ;  he  however  landed  a  part  for  the  purpose  of  examining  it,  and  con- 
sideiing  that  the  Inilk  did  not  correspond  with  the  sample,  landed  the  whole,  lodged 
it  in  the  public  grariaiy  at  Lynn,  and  informed  the  plaintiffs,  by  letter  dated  the  ■24th 
of  January,  l."^42,  that  it  lay  there  [535]  at  their  risk  and  costs,  and  I'equired  them 
to  take  itback  ;  which,  however,  the  plaintiffs  refused  to  do.  Some  negotiation  then 
took  place  between  the  parties,  which  went  off,  and  ultimately,  in  the  month  of  May, 
1842,  the  defendant  wrote  to  inform  the  plaintiHs  that  the  oil-cake  was  lying  at  the 
public  granaries  at  their  disposal,  and  that  if  no  directions  were  given  by  them,  it 
would  be  disposed  of  by  the  defendant  for  the  best  price  he  could  obtain,  and  the 
proceeds  would  be  applied  in  part  satisfaction  of  his  damages.  To  this  letter  the 
plaintiffs  replied,  that  they  considered  the  tiansaction  closed,  and  demanded  payment 
of  the  price.  In  July  following,  the  defendant  advertised  the  cargo  for  sale  in  his 
own  name,  and  it  was  subsequently  sold  by  him,  in  his  own  name,  to  a  third  person. 

It  was  contended  for  the  defendant,  upon  these  facts,  that  he  had  sntticiently 
repudiated  the  contract,  and  that  although  he  had  sold  the  cargo,  he  must,  under  the 
circumstances,  be  taken  to  have  sold  it  from  necessity,  as  the  agent  of  the  plaintiffs, 
and  was  therefore  entitled  to  set  off  in  this  action  the  price  he  had  paid  for  it.  It  was 
answered  foi-  the  plaintiffs,  that  inasmuch  as  the  defendant  had  accepted  the  goods, 
it  was  too  late  foi-  him  then  to  repudiate  the  contract ;  and  that  no  agency  from  the 
plaintiffs  for  the  sale  of  the  goods  could  be  presumed,  against  their  express  disallow- 
ance of  it.  The  Lord  Chief  Baron,  being  of  this  opinion,  directed  the  jury  to  find  a 
verdict  for  the  plaintiffs,  damages  4281.  5s.  7d.,  giving  the  defendant  leave  to  move 
to  enter  a  verdict  for  him  upon  the  issue  on  the  plea  of  set-off. 

Ei'le  having  obtained  a  rule  accordingly, 

Kelly,  Hayes,  and  Willes  now  shewed  cause.  There  is  no  ground  for  admitting 
this  set-off.  It  cannot  be  said  that  the  defendant  was  the  plaintiffs'  agent  from 
necessity  to  sell  their  goods.  No  authority  for  that  purpose  can  be  [536]  implied,  in 
the  face  of  the  plaintiffs'  express  statement  that  they  considered  the  transaction  closed, 
and  that  thej'  demanded  payment  of  the  price  of  their  goods.  There  can  be  no  room 
for  any  implication  of  such  an  authority,  when  the  plaintiff's  have  distinctly  refused 
to  recognise  the  goods  as  being  theirs,  and  insisted  on  the  defendant's  performing  his 
contract.  There  are  undoubtedly  some  cases  in  which  such  an  authority  has  been 
implied  in  respect  to  articles  of  a  perishable  nature,  pending  a  negotiation  about  the 
goods,  and  where  there  was  no  opportunity  of  apprising  the  owner  of  the  circumstances 
orobtaining  instructions  from  him ;  but  none  which  at  all  apply  to  such  a  case  as 
this,  where  the  goods  were  not  of  a  perishable  nature,  where  the  plaintiffs  were  at  hand 
to  receive  communications  from  the  defendant,  and  above  all,  where  they  distinctly 
refused  to  invest  him  with  any  such  authority.  The  defendant  dealt  with  the  cargo 
as  his  own.  He  repudiates  the  contract  in  word.s,  but  adopts  it  by  his  acts.  Could 
it  possibly  be  said  that  he  had  authoi'ity  to  sell,  as  the  agent  of  the  plaintiff's,  to  a 
stranger  on  credit?  If  the  bulk  did  not  answer  the  sample,  his  course  was  to  bi'ing 
an  action  against  the  plaintiff's  on  their  warranty.  In  Cornival  v.  Wilson  (1  Ves.  sen. 
509),  the  plaintiff',  a  factor  abroad,  had  exceeded  the  price  limited  by  his  principal, 
the  defendant,  for  the  purchase  of  certain  goods  ;  but  the  defendant,  though  he 
objected  to  the  contract,  having  afterwards  re-shipped  and  disposed  of  some  of  the 
cargo  on  a  new  risk,  was  ordered  to  account  for  the  whole  at  the  cost  price.  Street  v. 
Blaij  (2  B.  &  Adol.  456)  is  a  distinct  authority,  that  if  the  purchaser  of  a  specific 
chattel  accepts  it  and  deals  with  it,  he  cannot  afterwards  return  it,  or  resist  an  action 
for  the  price,  except  in  case  of  fraud,  or  of  express  agreement  with  or  consent  of  the 
vendor.  Uamcaslle  v.  Famn  (3  B.  &  Aid.  497),  Parker  v.  Palmer  (4  B.  &  Aid.  387), 
and  Campbell  v.  Fle7nwg  (1  Ad.  &  Ell.  40 ;  3  Nev.  &  M.  834),  are  authorities  to  [537] 
the  same  effect.  Hunt  v.  Silk  (5  East,  449)  is  also  an  authority  to  shew  that  the 
buyer  cannot  rescind  the  contract  of  sale,  unless  the  parties  can  be  placed  in  the 
same  position.     Suppose,  after  the  sale  by  the  defendant,  the  goods  had  I'isen  con- 
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sideiiibly  in  price  ;  uould  the  plaintitl's  have  suetl  him  for  sclliiij;  tlieii-  gooiJs  without 
their  authorit}',  in  order  to  recover  the  diffei'ence?  [Lord  Al)inger,  C.  B.  If  the 
defendant  made  himself  the  plaintiffs'  agent  to  sell,  why  did  he  not  consult  them  as 
to  the  vendee,  oi'  the  price,  or  sell  in  their  name,  in  order  that,  if  he  shoidd  become 
insoh'ent,  they  might  have  a  right  of  action  against  the  vendee?]  In  tiuth,  the  ease 
is  just  the  same  as  if  the  plaintiff's  had  been  upon  the  spot,  repudiating  the  trans- 
action. Having  retained  the  goods  which  he  obtained  possession  of  as  vendee,  the 
defendant  cannot  afterwards  renounce  that  character,  and  set  himself  up  as  agent  of 
the  vendor. 

P]rle  and  Peacock,  contra.  The  question  is,  whether  the  contract  of  sale  was 
rescinded ;  if  it  was,  the  defendant  might  have  sued  the  plaintiffs  for  money  had  and 
received,  and  is  equally  entitled  to  set  off  in  answer  to  this  action  the  price  which  he 
has  paid.  [Lord  Abinger,  C.  B.  Ought  you  not  rather  to  say  that  the  plaintiff's  did 
not  perform  their  contract,  and  that  the  property  never  passed  to  the  defendant ■?] 
Either  view  of  the  case  is  sufficient  for  the  defendant's  case.  For  the  purpose  of  the 
present  argument,  it  is  to  be  assumed  that  the  goods  were  in  fact  not  according  to 
the  sample.  Now,  the  repudiation  of  the  contract  w^as  complete  on  the  24th  of 
January,  and  it  cannot  be  said  that,  under  the  circumstances,  the  taking  the  cargo 
out  for  the  mere  purpose  of  examination  constituted  an  acceptance,  so  as  to  prevent 
the  right  of  repudiation.  [Lord  Abinger,  C.  B.  Even  if  that  be  so,  it  is  clear  the 
plaintiff's  never  intended  the  defendant  to  be  their  agent.]  [538]  That  is  not  a 
necessary  part  of  the  defendant's  case.  The  property  remaining  in  the  plaintiffs,  and 
the  goods  having  been  paid  for  by  the  defendant,  he  is  entitled  to  set  off'  the  price. 
If  they  had  been  actually  returned,  that  clearly  would  be  so  ;  here  they  could  not  be 
returned,  but  they  remained  in  the  public  warehouse,  where  the  plaintiff's  might  have 
retaken  them,  and,  if  any  damage  happened  to  them  there,  might  have  sued  in  trover 
or  trespass.  It  is  said,  that  by  some  subsequent  act  of  the  defendant,  without  com- 
munication with  the  plaintiffs,  the  property  has  been  again  transferred  to  him  :  but 
that  cannot  be.  It  is,  in  truth,  altogether  a  question  of  fact  whether  there  ever  was 
really  an  acceptance  by  the  defendant. 

But  further,  this  was  the  case  of  an  agency  of  necessity.  The  term  "perishable" 
is  of  a  relative  nature.  Where  the  goods  are  suddenly  perishable,  an  agency  may  be 
created  instanter.  Here  they  were  gradually  deteriorating  in  value  and  beconn'ng 
perishable  by  lapse  of  time  ;  and  the  plaintiffs  were  from  time  to  time  refusing  the 
defendant's  demand  that  they  should  take  them  back.  .Suppose  the  case  of  a  live 
cargo,  where  the  keep  may  in  time  exceed  the  value.  [Lord  Abinger,  C.  B.  If  the 
vendee  is  selling  on  the  vendor's  account,  he  ought  surely  to  give  notice  how,  by 
whom,  and  on  what  terms.  Parke,  B.  He  ought  to  make  it  unambiguous,  so  that 
if  the  sale  were  profitable  he  could  not  afterwards  turn  it  to  his  own  benefit.  The 
question  is,  whether  this  was  an  action  of  adoption  by  the  vendors,  or  a  wrongful  act 
of  the  defendant ;  and  that  is  a  question  of  fact.]  The  cases  which  have  been  referred 
to  were  quite  different  from  this.  In  Slrcul  v.  Ulay  there  was  a  re-sale  of  the  horse  at 
a  profft,  without  any  objection  having  been  previously  made  by  the  buyer.  In  Parker 
V.  Pahner  there  was  an  attempt  at  an  immediate  re-sale,  after  an  opportunity  of 
examination.  Hornaistle  v.  Farrcn  is  subject  to  a  similar  observation.  Here,  from 
first  to  last,  the  defendant  did  no  act  to  bring  him  within  the  [539]  principle  of  those 
cases,  and  at  last  sold  under  a  declaration  that  he  sold  on  account  of  the  plaintiffs. 
If  the  cargo  had  been  sent  back,  the  plaintiff's,  being  foreign  merchants,  would  have 
had  both  the  cargo  and  the  price,  not  being  amenable  to  the  jurisdiction  of  the  courts 
of  this  country.  Lender  such  circumstances,  the  defendant  had  a  right  to  convert 
himself  into  an  agent  or  factor  for  the  plaintiff's  to  dispose  of  the  cargo  for  his  own 
protection,  having  a  lien  for  his  advances.  All  his  acts  are  consistent  with  that 
character.  The  plaintiff's  could  not  have  sued  him  for  not  accepting  the  goods,  if 
they  were  not  according  to  the  sample.  What  could  he  do  but  sell  them?  and  being 
in  this  country,  and  the  owners  abroad,  he  could  only  sell  in  his  own  name.  The 
letters  would  have  been  evidence  against  him  of  the  plaintiff's'  right  to  the  proceeds. 
They  cited  Kemji  v.  Fii/or  (7  Ves.  2.S7),  and  Paley  on  Principal  and  Agent,  p.  28. 

Lord  Abinger,  C.  B.  I  think  this  rule  ought  to  be  discharged.  I  was  of  opinion 
at  the  trial,  and  still  think,  that  this  case  was  a  case  of  sale  to  the  defendant,  in  which 
a  set-olf  was  out  of  the  (juestion  ;  and  therefore  that  I  was  warranted  in  the  direction 
I  gave  to  the  jury.     I  think  I  couW  not  have  directed  them  that  there  was  a  sale 
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by  tho  defendant  as  ugent  for  the  plaintifts.  The  utmost  that  could  be  said  was,  that 
it  was  an  ecjuivocal  act,  and  wc  must  therefore  look  to  the  whole  of  his  conduct  for 
an  explanation  of  it.  Wo  must  judge  of  men's  intentions  by  their  acts,  and  not  by 
expressions  in  letters,  which  are  contrary  to  their  acts.  If  the  defendant  intended  to 
renounce  the  contract,  he  ought  to  have  given  the  plaintifts  distinct  notice  at  once 
that  he  repudiated  the  goods,  and  that  on  such  a  day  he  should  sell  them  by  such  a 
person,  for  the  benefit  of  the  plaintifts.  The  plaintifts  could  then  [540]  have  called 
upon  the  auctioneer  for  the  proceeds  of  the  sale.  Instead  of  taking  this  course,  the 
defendant  has  exposed  himself  to  the  impuUxtion  of  playing  fast  and  loose  ;  declaring 
in  his  letters  that  he  will  not  accept  the  goods,  but  at  the  same  time  preventing  the 
plaintili's  from  dealing  with  them  as  theirs.  The  safest  conclusion,  I  think,  for  the 
jury  to  arrive  at  was,  that  the  defendant,  having  once  adopted  the  goods  as  his  own, 
had  no  longer  any  power  to  repudiate  them,  and  therefore  retained  no  right  of  set-off' 
ai'ainst  the  price.  With  respect  to  the  question  of  agency,  I  remember  a  case  of  foreign 
law,  which  occurred  during  the  last  war,  that  bears  a  strong  analogy  to  the  present. 
A  shipment  of  goods  was  made  from  a  port  in  Italy  to  Malta.  At  the  time  of  their 
arrival  the  plague  raged  there,  which  made  it  dangerous  to  land  them.  The  consignees 
accordingly  sent  the  ship  to  Messina  and  there  sold  the  cargo.  The  vendors  having 
failed,  and  an  action  being  brought  by  the  owners  of  the  goods  against  the  consignees 
at  Malta,  the  latter  were  held  responsible,  it  being  considered  that  the  circumstances 
of  the  case  did  not  make  them  agents  of  necessity  to  dispose  of  the  cargo  on  behalf  of 
the  vendors. 

Pahke,  B.  I  am  of  the  same  opinion.  The  case  in  truth  resolves  itself  into  a 
question  of  fact.  If  it  were  necessary  to  decide  whether  the  case  ought  to  have  gone 
to  the  jury,  for  them  to  determine  whether  the  defendant  took  the  goods  in  perform- 
ance of  the  contract,  I  should  have  thought  it  would  have  been  right  that  they 
should  decide  that  question.  But,  by  the  concession  of  the  defendant's  counsel,  the 
Court  is  to  say  whether  there  was  an  acceptance  by  the  defendant  or  not ;  and  so 
looking  at  the  case,  I  cannot  differ  from  my  Lord  in  the  conclusion,  that  there  was 
good  evidence  to  shew  that  the  defendant  did  accept  the  goods,  and  that  he  could 
not  afterwards  repudiate  them,  and  treat  the  contract  as  having  been  rescinded,  [541] 
and  maintain  an  action  to  recover  back  the  price.  It  appears  that  the  goods  arrived 
in  the  month  of  December,  1841  ;  and,  although  there  may  be  some  doubt  and 
amlnguity  in  the  correspondence  which  followed  between  the  parties,  it  seems  to  me, 
upon  the  whole,  that  there  was  no  acceptance  by  the  defendant  down  to  the  month  of 
May.  But  the  subsequent  circumstances,  of  his  offering  to  sell  and  selling  the  cargo 
in  his  own  name,  are  very  strong  evidence  of  his  taking  to  the  goods,  which  will  not 
deprive  him  of  his  cross-remedy  for  a  breach  of  warranty,  but  whereby  the  property 
in  the  goods  passed  to  him,  which  may  be  considered  as  having  been  again  offered 
to  him  by  the  plaintiff's'  letter  in  the  month  of  May.  It  is  said  that  this  was  an 
equivocal  act,  and  that  the  defendant  might  have  intended  to  sell  the  cargo  as  agent 
for  the  plaintiff's.  But  he  could  hai'dly  say  so,  because  the  plaintiff's  had  already 
directly  repudiated  his  acting  as  their  agent  for  any  such  purpose.  I  admit  that 
it  was  an  equivocal  act :  there  might  be  circumstances  under  which  he  might  have 
disposed  of  the  goods  as  the  agent  of  the  vendor;  but  it  might  be  also  that  he 
meant  to  take  to  the  property,  having  recourse  to  his  cross-remedy.  Upon  the  whole, 
I  am  not  disposed  to  differ  from  my  Lord  Chief  Baron,  and  think  the  rule  ought  to 
be  dischaiged. 

Alderson,  B.  I  am  of  the  same  opinion.  The  whole  case  appears  to  me  to  be 
explicable  only  on  the  supposition  that  the  defendant  meant  to  take  to  the  goods,  and 
to  get  the  proceeds  of  the  sale  in  reduction  of  his  damages  for  the  alleged  breach 
of  warranty. 

EoLFE,  B.,  concurred. 

Rule  discharged. 

[542]  AsHBY  y.  James.  Exch.  of  Pleas.  May  11,  1843.— Where  A.  has  an  account 
against  B ,  some  of  the  items  of  which  are  more  than  six  years  old,  and  B.  has  a 
cross  account  against  A.,  and  they  meet  and  go  tlirough  both  accounts,  and  a 
balance  is  struck  in  A.'s  favour,  this  amounts  to  an  agreement  to  set  off  B.'s  claim 
against  the  earlier  items  of  A.'s,  out  of  which  arises  a  new  consideration  for  the 
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payment  of  the  balance ;  and  takes  the  case  out  of  the  operation  of  the  Statute 
of  Limitations. 

[S.  G.  12  L.  J.  Ex.  295.     Referred  to,  Brenan  v.  Crawlei/,  1868,  16  W.  K.  754.]l 

Debt  for  goods  sold  and  delivered,  and  upon  an  account  stated.  Pleas,  first, 
nunquam  indebitatus  :  secondly,  the  Statute  of  Limitations. 

At  the  trial,  before  the  under-sheriff  of  Northamptonshire,  it  apjieared  that  the 
greater  part  of  the  plaintiff's  demand  accrued  more  than  six  years  before  the  com- 
mencement of  the  action,  and  that  there  were  mutual  accounts  between  the  parties. 
The  plaintiff  tendered  evidence,  that,  a  short  time  before  the  action,  he  and  the  defen- 
dant met  for  the  purpose  of  adjusting  the  accounts  between  them  ;  that,  on  the  plaintiff's 
demand  being  read  over,  the  defendant  said  it  was  correct,  but  that  he  claimed  a 
set-off;  that  his  set-oti'  was  also  investigated,  and  that,  finally,  a  balance  was  struck  in 
favour  of  the  plaintiff  of  121.  9s.  6d.  'I'his  evidence  was  objected  to  on  the  part  of 
the  defendant,  on  the  ground  that  it  amounted  to  a  mere  parol  acknowledgment  by 
him  of  the  debt,  which,  by  the  express  provisions  of  the  9  Geo.  4,  c.  14,  was  not  sufficient 
to  take  the  case  out  of  the  statute.  The  under-sheriff,  however,  received  the  evidence, 
and  the  plaintiff' had  a  verdict  for  121.  9s.  6d. 

Humfrey  having  obtained  a  rule  for  a  new  trial,  on  the  ground  that  this  evidence 
was  improperly  received, 

Barstow  now  shewed  cause.  The  evidence  was  rightly  received.  Here  there  was 
not  merely  a  promise  to  pay  the  pre-existing  debt,  but  an  act  done  between  the  parties, 
out  of  which  a  new  consideration  arose,  namely  a  settlement  of  accounts,  and  the 
striking  of  a  balance  as  to  items  within  as  well  as  beyond  the  six  yeai's,  which  was 
sufficient  to  take  the  case  out  of  the  operation  of  Lord  Tenterden's  act. 

[543]  Humfrey,  contra.  No  mere  verbal  statement  of  accounts  is  now  sufficient  to 
tiike  the  case  out  of  the  Statute  of  Limitations ;  there  must  be  an  acknowledgment 
or  promise  in  writing.  Jones  v.  Hi/der  (4  M.  &  W.  32)  is  expressly  in  point.  It  was 
there  held,  that  a  parol  statement  of  account  between  the  parties  as  to  a  debt  previ- 
ously ascertained  is  not  sufficient  to  take  the  case  out  of  the  statute.  Smith  v.  Forty 
(4  C.  &  P.  126),  in  which  an  account  stated  within  the  six  years,  of  a  debt  which 
accrued  before  that  time,  was  held  to  be  sufficient  for  that  purpose,  was  in  effect 
overruled  by  Jones  v.  Ryder.  The  same  principle  is  recognised  in  Mills  v.  Fowkes 
(5  Bing.  N.  C.  455 ;  7  Scott,  444). 

Lord  Abinger,  C.  B.  This  rule  must  be  discharged.  I  think  Iiord  Tenterden's 
act  does  not  apply  at  all  to  the  fact  of  an  account  stated,  where  there  are  items  on 
both  sides.  [His  Lordship  read  the  first  section  of  the  9  Geo.  4,  c.  14.]  This  is 
not  "  an  acknowledgment  or  promise  by  words  only  ;  "  it  is  a  transaction  between  the 
parties,  whereby  they  agree  to  the  appropriation  of  items  on  the  one  side,  item  by 
item,  to  the  satisfaction  pro  tanto  of  the  account  on  the  other  side.  The  act  never 
intended  to  prevent  parties  from  making  such  an  appropriation. 

Aldekson,  B.  1  am  of  the  same  opinion.  The  Courts  have  never  laid  it  down 
that  an  actual  statement  of  a  mutual  account  will  not  take  the  case  out  of  the  Statute 
of  Limitations.  They  have  indeed  determined,  that  a  mere  parol  statement  of,  and 
promise  to  pay,  an  existing  debt,  will  not  have  that  effect,  because  to  hold  otherwise 
would  be  to  repeal  the  statute.  The  truth  is,  that  the  going  through  an  account, 
with  items  on  both  sides,  and  striking  a  balance,  cotiverts  the  set-off  into  payments  ; 
the  going  through  an  account  where  there  are  items  on  one  side  [544]  only,  as  was 
the  case  in  Smith  v.  Fort;/,  does  not  alter  the  situation  of  the  pai-ties  at  all,  or  constitute 
any  new  consideration.  Here  the  striking  of  a  balance  between  the  parties  is  evidence 
of  an  agreement  that  the  items  of  the  defendant's  account  shall  be  set  ofi'  against  the 
earlier  items  of  the  plaintirt''s,  leaving  the  case  unafi'ected  either  by  the  Statute  of 
Limitations  or  the  set-off'. 

KoLFE,  B.  An  actual  settlement  of  accounts  is  not  an  "  acknowledgment  or 
promise  by  words  only."  It  is  a  transaction  l^etween  the  parties,  out  of  which  a  new 
consideration  arises  for  a  promise  to  pay  the  balance. 

Rule  discharged. 
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Gakvkn,  Assignees  of  Jones,  a  Bankrupt  v.  Bjrch  and  Another.(«)  Exch.  of 
Pleas.  May  11,  1843. — Where  a  plaintiff  abstains  from  trying  the  cause  at  the 
assizes  for  which  he  has  given  notice  of  trial,  in  consequence  of  a  propo.sal  from 
the  defendant  that  it  shall  await  the  event  of  another  action  against  the  defendant, 
and  that  is  determined  in  time  to  enable  the  plaintiff  to  go  to  trial  at  the  next 
assizes  ;  his  not  doing  so  is  a  default,  which  entitles  the  defendant  to  move  for 
judgment  as  in  case  of  a  nonsuit,  and  he  is  not  bound  to  take  the  cause  down  by 
proviso. 

Cowling  shewed  cause  against  a  rule  for  judgment  as  in  case  of  a  nonsuit.  Issue 
was  joined  in  August  1841,  and  notice  of  trial  given  for  the  Livei-pool  Summer 
Assizes.  The  cause  was  not  then  tried,  in  consequence  of  a  propo.sal  made  by  the 
defendants'  attorney  to  the  plaintiff's,  that  they  should  first  see  the  event  of  another 
action  brought  by  one  Harris  against  the  same  defendants  {Harris  v.  Birch,  9  M.  & 
W.  591).  That  case  was  finally  determined  in  Hilary  Vacation  1842.  This  cause 
had  not  since  been  taken  down  to  trial.  Cowling  urged,  that  as  the  non-trial  of  the 
cause  arose  from  the  [545]  act  of  the  defendants,  there  was  no  neglect  or  default 
within  the  statute,  and  the  defendants'  remedy  was  by  bringing  down  the  case  by 
proviso  ;  and  cited  Jenkins  v.  Charity  (2  Dowl.  P.  C.  197),  but 

Parke,  B.,  was  of  opinion,  that  though  the  not  pioceeding  to  trial  at  the  first 
assizes  was  sufficiently  excused,  yet  the  plaintiff's  not  going  to  trial  at  a  subsequent 
assizes  was  a  default  for  which  the  defendants  had  a  right  to  move,  and  therefore  the 
plaintiff  must  give  a  peremptory  undertaking. 

Rule  discharged  accordingly. 

Crompton  appeared  in  support  of  the  rule. 


Nicholson  and  Another,  Assignees  of  Marshall,  a  Bankrupt  v.  Dyson.  Exch. 
of  Pleas.  May  10,  1843. — When  a  defendant  pleads  the  general  issue, 
and  several  special  pleas  which  are  involved  in  the  genei'al  issue,  and  the  defen- 
dant succeeds  on  the  general  issue,  but  the  special  pleas  are  found  for  the 
plaintiflf,  the  general  issue  is  to  be  construed  distributively  for  the  purpose  of  the 
taxation  of  costs ;  and  the  defendant  is  not  to  be  allowed  the  costs  on  so  much 
of  the  general  issue  as  is  involved  in  the  special  pleas  found  for  the  plaintiff',  but 
such  last-mentioned  costs  are  to  be  allowed  to  the  plaintiff". 

[S.  C.  1  D.  &  L.  277  ;  12  L.  J.  Ex.  336.     Referred  to,  Howell  v.  Bering,  [1915] 

1  K.  B.  60.] 

Case.  The  declaration  contained  two  counts,  charging  the  defendant  with 
negligence  as  the  attorney  of  the  bankrupt,  before  his  bankruptcy,  in  respect  of  two 
contracts  made  by  the  bankrupt  for  the  purchase  of  certain  leasehold  premises,  and  in 
preparing  and  completing  the  conveyances  thereof.  The  declaration  alleged  that  the 
defendant  had  accepted  a  defective  title,  setting  out  the  defects  of  title  specially. 
The  defendant  pleaded  not  guilty  to  the  whole  declaration,  and  also  a  plea  denying 
the  bankruptcy.  He  further  pleaded  eleven  pleas  to  the  first  count  of  the  declaration, 
the  last  thereof  being  a  plea  of  the  Statute  of  [546]  Limitations,  and  ten  pleas  to  the 
second  count  of  the  declaration.  Several  of  the  pleas  were  traverses  of  the  specific 
defects  of  title  alleged  in  the  declaration,  and  one  of  the  pleas  to  each  count  alleged 
that  the  defendant,  before  the  completion  of  the  puichase,  fully  explained  the  defects 
of  title  to  the  bankrupt. 

At  the  trial,  a  verdict  was  taken  for  the  plaintiffs,  subject  to  a  reference,  in  the 
usual  terms  as  to  costs.  By  his  award,  the  arbitrator  directed  the  verdict  to  be  entered 
for  the  defendant  on  the  issue  joined  on  the  plea  of  not  guilty,  and  also  on  the  issue 
jouied  on  the  replication  to  the  plea  of  the  Statute  of  Limitations  pleaded  to  the  first 
count ;  and  on  the  remaining  twenty-two  issues  he  directed  the  verdict  to  be  entered 
for  the  plauititts.  On  the  taxation  of  costs,  the  Master  refused  to  allow  to  the  defen- 
dant the  costs  of  any  of  his  witnesses  but  one,  on  the  ground  that  they  were  witnesses 


(a)  Before  Parke,  B.,  sitting  alone. 
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to  those  facts  only  which  were  put  in  issue  by  the  several  pleas  which  were  fouuil  for 
the  plaintiffs. 

Kelly  had  obtained  a  rule  calling  on  the  plaintiffs  to  shew  cause  why  the  Master 
should  not  review  his  ta.xation,  on  the  ground  that  the  matters  put  in  issue  by  the 
special  pleas  were  in  fact  also  put  in  issue  by  the  plea  of  not  guilt}'  ;  and  also  that 
the  Master  was  mistaken  in  determining  that  the  evidence  of  some  of  the  witnesses  was 
applicable  solely  to  the  issues  found  for  the  plaintiU's. 

Thesiger  and  Hugh  Hill  shewed  cause.  The  difficulty  in  this  case  is  occasioned 
by  the  form  of  the  pleadings,  the  defendant  having  pleaded  so  many  pleas  which 
were  in  reality  but  so  many  parts  of  the  general  issue.  The  general  rule  is  well 
settled  ;  (a)  the  question  is  only  as  to  its  application  in  the  present  instance.  If  the 
defendant  had  [547]  not  pleaded  the  special  pleas,  there  could  be  no  doul)t  that  the 
defendant  would  have  been  entitled  to  the  costs  of  all  the  witnesses  called  to  speak 
to  any  fact  put  in  issue  by  the  plea  of  not  guilty,  because  he  would  have  been  the 
successful  party  on  that  plea.  The  fallacy  lies  in  supposing  that  he  has  succeeded  on 
that  plea  to  its  full  extent,  for  he  has  not  succeeded  on  such  parts  thereof  as  are 
involved  in  the  special  pleas.  The  issue  raised  by  the  plea  of  not  guilty  must  there- 
fore be  eonstmed  distributively ;  on  those  parts  contained  in  the  special  pleas  the 
plaintiff's  have  succeeded,  and  on  the  residue  only  has  the  defence  been  successful ; 
therefore  the  defendant  is  entitled  only  to  the  costs  relating  to  such  residue.  Daniels 
V.  IJarri/  (I^aw  Journ.  Ixep.  (N.  S.)  vol.  1"-',  Q.  H.  113)  is  in  point.  There,  in  case  for 
a  deceitful  representation  upon  the  sale  of  a  ship,  in  falsely  representing  her  to  be  fit, 
whereas  she  was  not  fit,  as  the  defendants  well  knew,  the  defendants  pleaded,  first, 
not  guilty  :  secondly,  a  traverse  of  the  allegation  in  the  declaration  as  to  unfitness : 
the  jury  found  that  the  vessel  was  unfit,  but  that  the  defendants  did  not  know  it  to 
be  so  :  and  the  verdict  was  entered  for  the  defendants  on  the  first  issue,  and  for  the 
plaintiffs  on  the  second  ;  and  it  was  held  that  the  Master  was  right  in  allowing  to  the 
plaintiffs  the  costs  of  their  witnesses  upon  the  issue  as  to  the  unfitness,  and  refusing 
to  allow  the  defendants  the  costs  of  their  witnesses  called  to  prove  the  fitness,  as  they 
had  raised  a  distinct  issue  as  to  the  fitness  of  the  vessel,  though  that  would  have  been 
involved  under  the  general  issue.  And  the  same  principle  is  sanctioned  by  Doe  v. 
Errington  (4  Dowl.  l\  C.  G02),  Prwlhowiiie  v.  Fruscr  (2  Ad.  &  Ell.  64.5  ;  4  Nev.  &  M. 
512),  and  Umdkdrie  v.  Ahholf  (S  Ad.  &  Ell.  592;  3  Nev.  &  P.  560).  With  respect  to 
the  other  ground,  the  Master  is  the  proper  person  to  determine  the  fact  as  to  what 
issues  the  witnesses  were  called  to  prove.  [548]  [Alderson,  B.  We  have  spoken  to 
the  Master,  and  he  has  informed  us  that  he  ajjprehends  he  was  misinformed  by  the 
parties  who  attended  the  taxation,  as  to  the  particular  facts  which  the  witnesses  were 
called  to  speak  to.] 

Kelly,  contn\  was  not  called  on. 

Parke,  B.  It  would  be  more  satisfactoiy,  in  consequence  of  what  the  Master  has 
stated  to  us,  that  this  taxation  should  be  reviewed.  The  Master  is  to  allow  costs  to 
the  defendant  on  so  much  of  the  general  issue  as  the  witnesses  on  his  part  were  called 
to  prove,  and  on  which  he  succeeded,  but  he  is  not  to  allow  to  the  defendant  the  costs 
of  so  much  of  the  general  issue  as  is  involved  in  the  special  pleas  found  for  the 
plaintiffs.     The  last  mentioned  costs  are  to  be  allowed  to  them. 

Alderson,  B.  The  rule  is  this.  With  respect  to  the  costs  of  the  witnesses, 
which  are  applicable  solely  to  issues  found  for  the  plaintiffs,  they  are  entitled  to  costs  ; 
where  such  costs  are  appliealile  to  issues  on  which  the  defendant  has  succeeded,  he  is 
entitled  to  costs.  Upon  so  much  of  the  general  issue  as  is  contained  in  the  special 
pleas,  the  defendant  has  failed,  and  the  plaintiffs  have  succeeded,  therefore  the 
defendant  is  not  entitled  to  the  costs  relating  thereto.  The  master  should  treat  the 
general  issue  as  distributive. 

ROLFE,  B.,  concurred. 

Rule  absolute. 

(a)  See  Knight  v.  Woore,  3  Bing.  N.  C.  534 ;  4  Scott,  360 ;  Crowther  v.  Elwell  4  M. 
W.  71  ;  Hazehoood  v.  Black,  9  M.  &  W.  1. 
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[549]  Smith  c  Bond.  ICxch.  of  Pleas.  May  10,  1S43. — Where  a  person  loses 
money  by  gaming,  to  the  amount  of  £10  and  more,  and  pays  it  by  a  cheque  on  a 
banker,  which  is  cashed  l)y  the  banker  on  a  subsequent  day  and  in  a  different 
parish  ;  the  offence  prohil)ited  by  the  9  Ann.  c.  14,  s.  2,  is  committed  at  the  place 
wJiere  the  money  is  lost  and  won,  and  not  at  that  where  the  cheque  is  cashed, 
and  therefore  an  action  under  that  section  by  a  common  informer,  for  the  sum 
lost  and  the  treble  value,  is  properly  brought  on  behalf  of  the  poor  of  the  parish 
in  which  the  play  took  place. — Such  a  transaction  is  substantially  a  gaming  for 
ready  money,  and  not  a  gaming  on  credit. — Semble,  however,  that  the  9  Ann. 
c.  14,  s.  2,  is  not  confined  to  a  gaming  for  ready  money  only. 

[S.  C.  1  D.  &  L.  549  ;  12  L.  J.  Ex.  296  ;  7  Jur.  470.     See  p.  326,  ante, 
and  13  M.  &.  W.  594.] 

This  was  an  action  brought  against  the  defendant  upon  the  stat.  9  Ann.  c.  14, 
s.  2,-  to  recover  from  him  money  won  at  pla3',  from  difi'erent  persons  mentioned  in  the 
several  counts  of  the  declaration,  and  also  the  treble  value  thereof.  The  first  count 
of  the  declaration  stated,  that  A.  B.,  in  the  parish  of  St  George,  Hanover-sqiiare, 
in  the  county  of  Middlesex,  by  playing  with  the  defendant  at  dice,  at  a  certain  game 
called  French  hazard,  lost  to  the  defendant,  at  one  sitting,  contrary  to  the  statute, 
and  the  defendant  won  of  the  said  A.  B.  the  sum  of  £207  ;  which  said  sum  of 
money  the  said  A.  B.  then  and  there  paid  to  and  the  same  was  then  and  there 
received  by  the  defendant ;  whereby,  and  by  force  of  the  said  statute,  an  action  had 
accrued  to  the  plaintiff,  who  sued  for  himself  and  the  poor  of  the  said  parish  of 
St.  George,  Hanover-square,  to  receive  of  the  defendant  the  said  sum  of  money  so 
lost,  and  the  ti-eble  value  thereof.  The  other  counts  varied  only  in  the  names  of 
the  persons  who  were  stated  to  have  lost  the  money. 

Plea,  nil  debet  by  statute. 

At  the  trial  before  Lord  Abinger,  G.  B.,  at  the  Middlesex  sittings  after  last 
Michaelmas  Term,  it  was  proved  that  A.  B.  lost,  at  a  gaming-table  kept  by  the  defen- 
dant in  the  pai'ish  of  St.  George,  Hanover-square,  the  sum  of  £207,  of  which  he  paid 
down  £7  in  cash,  and  gave  a  blank  cheque  for  the  remainder,  which,  on  the  following 
morning,  he  exchanged  for  a  printed  cheque  on  Messrs.  Smith,  Payne,  &  Co.,  and  it 
was  paid  by  them  at  their  bank  in  the  city.  The  losses  to  which  the  other  counts 
(except  the  second)  related  were  also,  wholly  or  in  part,  paid  by  cheques,  which  were 
cashed  out  of  the  parish  of  St.  George,  Hanover-square.  It  was  thereupon  contended 
for  the  defendant,  that  inasmuch  as  the  action  was  brought  by  the  plaintiff  for 
himself  and  the  poor  of  St.  George,  Hanover-square,  [550]  and  the  payments  (which, 
it  was  alleged,  constituted  or  at  lea.st  completed  the  offence)  were  made  in  other 
parishes,  the  action  could  not  be  maintained.  The  Lord  Chief  Baron  overruled  the 
objection,  and  a  verdict  was  found  for  the  plaintiff'  on  the  fiist,  second,  fourth,  sixth, 
and  ninth  counts  of  the  declaration,  and  for  the  defendant  on  the  others. 

In  Hilary  Term,  the  Solicitor-General,  for  the  defendant,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  confined  to  the  second  count  of  the  declaration, 
or  why  a  new  trial  should  not  be  had  :— first,  on  the  objection  taken  at  the  trial ;  and 
secondly,  on  the  ground  that  the  gaming  in  question  (excepting  that  which  was  the 
subject  of  the  .second  count)  was  a  gaming  on  credit,  and  'herefore  the  action  ought 
to  have  been  brought  on  the  stat.  16  Car.  2,  c.  7,  which  prohibits  all  gaming  on  credit, 
or  on  the  13  Geo.  2,  c.  19,  or  18  Geo.  2,  c.  34. 

In  the  present  term  (AjDril  27), 

Thesiger,  Kelly,  and  Lush  shewed  cause.  Neither  of  the  objections  taken  on  the 
part  of  the  defendant  can  be  maintained.  First,  admitting  that  the  transactions  in 
question  amounted  to  a  gaming  on  credit,  and  that  the  statutes  on  which  the  defen- 
dant relies  apply  to  this  case,  still  the  penalty  may  be  cumulative ;  and  the  statute  of 
Anne,  which  includes  not  merely  ready-money  transactions  only,  but  all  cases  where 
more  than  £10  is  lost  at  one  sitting,  may  also  apply.  The  2nd  section  speaks  in  terms 
of  the  payment  or  delivery  of  the  sum  of  £10,  "or  any  part  thereof."  Neither  is  the 
13  Geo.  2,  c.  19  (which  prohibits  games  with  dice,  except  backgammon),  or  the 
18  Geo.  2,  c.  34,  s.  8  (which  subjects  persons  winning  or  losing  £10  at  play,  at  any 
one  time,  to  indictment  and  fine),  at  all  inconsistent  with  the  9  Ann.  c.  14,  s.  2.  The 
remedies  are  cumulative.     If  any  other  construction  were  adopted,  parties  might  play 
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for  any  sum,  and  altogether  evade  the  penalties  of  the  act  by  making  their  payments 
in  cxtra-[551]-parochial  places,  or  postponing  them  for  a  single  day.  There  would 
always  be  an  arrangement  of  that  kind.  The  statute  does  not  -say  "  and  shall  then 
and  there  pay  and  deliver"  &c.  But,  in  truth,  thi.s  gaming  was  for  ready  money,  and 
not  on  credit.  A  gaming  on  credit  is  where  the  parties  play  on  a  previous  under- 
standing that  the  money  is  not  to  be  paid  immediately  :  not  where  part  is  paid  at  the 
time,  and  the  payment  of  the  remainder  is  merely  deferred. 

The  other  objection  is,  that,  as  the  second  section  of  the  statute  of  Anne  gives  the 
penalty  for  the  use  of  "  the  poor  of  the  parish  where  the  offence  shall  be  committed," 
and  the  payment,  and  not  the  losing  of  the  money,  constitutes  the  offence,  the  action 
ought  to  have  been  brought  foi'  the  poor  of  the  parish  where  the  money  was  paid,  not 
where  it  was  lost.  Now,  it  is  true  that,  unless  payment  be  made  of  the  money  lost 
at  play,  the  offence  is  not  complete  ;  because  the  statute  is  directed  against  persons 
who  shall,  bj'  playing  or  betting,  lose  in  the  whole  the  sum  or  value  of  £10,  "and 
shall  pay  or  deliver  the  same  or  any  part  thereof  "  &c.  :  but  nevertheless,  the  payment 
does  not  constitute  the  offence  :  it  is  the  gaming  against  which  the  penalties  of  the  act 
are  directed.  The  payment  is  a  condition  precedent  to  the  attaching  of  the  penalty, 
but  it  is  no  part  of  the  offence.  The  case  of  usury,  on  which  reliance  will  be  placed 
on  the  other  side,  is  quite  distinguishable.  The  stat.  12  Ann.  stat.  2,  c.  16,  after 
prohibiting  any  person  from  taking  for  the  loan  of  monies  above  £5  per  cent,  per 
annum,  and  declaring  all  contracts  for  greater  interest  void,  enacts,  that  all  persons 
"  who  shall  upon  any  contract  take,  accept,  and  receive,  by  way  of  any  corrupt  bargain, 
loan,"  &c.  above  £5  per  cent,  per  annum,  shall  forfeit  tieble  value.  Here,  therefore, 
the  taking  and  receiving  the  usurious  interest,  not  the  contract  under  which  it  is  taken, 
constitutes  the  offence  whereby  the  forfeiture  is  incurred  ;  and  therefoi-e  it  was  i-ightly 
held,  that  where  the  usurious  contract  was  made  in  one  county,  but  the  [552]  money 
was  paid  and  received  in  another,  the  venue  must  be  laid  in  the  latter  county. 
Pearson  v.  M'Gmmxm  (3  B.  &  Cr.  700;  5  D.  &  R.  616).  There  the  "taking  and 
receiving"  is  the  whole  body  of  the  offence;  here  the  winning  of  the  money  is  the 
criminal  act,  and  is  of  itself  an  indictable  offence  :  the  payment  is  an  act  done  by  the 
other  party,  who  is  to  take  advantage  of  the  winning.  And  in  sect.  5,  the  winning 
is  expressly  stated  to  be  the  offence  contemplated  by  sect.  2.  It  is  directed  against 
fraudulent  winning,  and  then  enacts  that  every  person  "so  winning  &c.  as  aforesaid, 
or  winning  at  any  time  or  sitting  above  the  said  sum  or  value  of  £10,  and  being 
convicted  of  any  of  the  said  offences,"  on  indictment  or  information,  shall  forfeit  &c. 
&c.  But,  even  if  this  be  otherwise,  yet,  by  analogy  to  the  case  of  Scott  v.  Bred  (2  T.  R. 
241),  the  penalty  might  be  sued  for  on  behalf  of  the  poor  of  either  parish.  There  the 
question  arose,  in  which  of  two  counties  the  offence  of  usury  was  committed  ;  and 
Ashhurst,  J.,  says :  "Even  supposing  the  foundation  of  this  action  to  have  arisen  in 
two  counties,  I  think  that,  where  there  are  two  facts  which  are  necessary  to  constitute 
the  offence,  the  plaintiff'  may,  ex  necessitate,  lay  the  venue  in  either,  according 
to  the  case  cited  (Bulwer's  case,  7  Rep.  1;  see  also  Com.  Dig.  Action  (11)."  So, 
in  Bex  v.  Burdett  (4  B.  &  Aid.  95),  it  was  held  that  a  party  may  be  indicted 
for  libel,  either  in  the  county  where  he  composes  with  intent  to  publish,  or  in 
that  where  he  actually  publishes,  the  libel ;  and  the  rule  as  to  penal  actions  is 
the  same  as  in  misdemeanour's.  But  further,  according  to  the  case  of  Frederick  v. 
Liiohwp  (4  Burr.  2018),  it  would  seem  to  be  unnecessary  to  shew  in  the  declaration 
that  the  parish  in  which  the  offence  took  place  is  that  for  the  poor  of  which  the  plaintiff" 
sues.  There  the  declaration  stated,  that  the  plaintiff  sued  as  well  for  himself  as  for 
the  poor  of  the  parish  of  St.  Paul,  Covent  [553J  Garden  ;  and  alleged  the  gaming  to 
have  been  "on  the  11th  day  of  March,  1757,  at  Westminster  aforesaid:"  and,  upon 
writ  of  error  brought,  after  verdict  and  judgment  for  the  plaintiff,  one  of  the  errors 
assigned  being,  that  it  did  not  appear  from  the  declaration  that  the  offence  was  com- 
mitted in  the  parish  of  St.  Paul,  Covent  Garden,  so  as  to  give  the  poor  of  that  parish 
a  right  to  the  money  when  recovered,  the  answer  given  to  the  objection  was,  that  after 
verdict  it  must  be  taken  that  the  offence  was  proved  to  have  been  committed  in  the 
pioper  parish  :  and  the  judgment  was  affirmed  so  far  as  related  to  the  recovery  of  the 
debt,  although  on  another  ground  it  was  reversed  as  to  the  damages  and  costs.  It  is 
immaterial,  therefore,  whether  any,  or  what,  parish  is  stated  in  the  declaration.  The 
statute  does  not  say  that  the  poor  of  the  parish  are  to  be  co-plaintiffs,  or  to  associate 
in  the  action,  nor  is  the  question  as  to  the  parish  at  all  involved  in  the  issue  :  the 
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application  of  the  money  is  a  question  between  the  pbiintiff  and  the  ])aiish  after  the 
judgment  is  recovered.  Tlie  plea  hei'C  is  merely  that  the  defendant  does  not  owe  the 
money  "to  the  plaintifl'  or  the  poor  of  the  said  parish,  or  either  of  them  : "  the  latter 
part  of  the  traverse  is  immaterial.  What  parish  may  come  in  to  claim  the  moiety  is 
not  a  matter  included  in  the  issue. 

The  Solicitor-General,  Piatt,  and  Butt,  in  support  of  the  rule.  Three  distinct 
questions  arise  in  this  case :  first,  whether  the  declaration  properly  de.scribes  the  poor 
who  are  to  receive  the  moiety  of  the  penalties  recovered  ;  secondly,  whether  this  was 
a  gaming  on  credit,  or  payment  was  made  at  the  time,  so  as  to  be  within  the  9  Ann. 
c.  14,  s.  2  ;  and  lastly,  if  payment  was  not  made  at  the  time,  whether  the  offence 
prohibited  thereby  is  complete  until  payment  be  made.  Finst,  the  action  is  improperly 
laid  :  the  payment  of  the  money  having  been  made  within  a  parish  in  the  city  of 
London,  the  action  ought  to  have  [554]  been  brought  on  behalf  of  the  poor  of  that 
parish,  and  not  for  the  benefit  of  the  poor  of  St.  George,  Hanover-square.  And  this 
is  laid  down  in  all  the  books  to  be  matter  of  substance  :  Chitty  on  Pleading,  276  ; 
Clark  V.  Taylor  (3  Esp.  218),  Tayhr  v.  Willans  (3  Bing.  449;  11  Moore,  448).  The 
case  of  Frederick  v.  Lookup  has  been  cited  to  shew  that  this  allegation  is  immaterial 
after  verdict ;  but  on  what  ground  the  judgment  of  the  Court  was  given  does  not 
appear  from  the  report. 

Secondly,  this  was  not  a  case  in  which  payment  was  made  at  the  time.  The  cheque 
is  a  mere  security  for  mone}'  to  be  afterwards  paid.  The  defendant  might,  indeed, 
have  been  made  liable  on  another  section  of  the  act.  [Rolfe,  B.  He  might  on  sect.  5  ; 
Aiiplegarth  v.  Colky  (10  M.  &  W.  723).]  Or  the  plaintiff  might  have  proceeded  under 
the  16  Car.  2,  c.  7.  The  question  is  not  whether  this  offence  be  punishable,  but  whether 
the  plaintiff  has  pursued  the  right  remedy.  In  Scurry  v.  Freeman  (2  Bos.  &  P.  381) 
it  was  expressly  held,  that  if  a  draft  on  a  banker  be  given  for  usurious  interest,  and 
a  receipt  taken  for  it  in  county  A.,  and  the  draft  be  afterwards  exchanged  for  money 
in  county  B.,  the  usury  is  committed  in  the  latter  county,  and  the  venue  must  accord- 
ingly be  laid  there,  because  the  draft  is  merely  a  promise  to  pay.  No  douljt  the  words 
of  the  statute  against  usury  are,  "  shall  upon  any  contract  take,  accept,  and  receive," 
&c.  i^c. ;  but  here  also,  it  is  submitted,  no  complete  offence  is  committed  until  the 
receipt  of  the  money.  The  same  inconvenience  and  evasion  of  the  law  might  take 
place  in  the  case  of  usury  as  has  been  supposed  in  this  case.  The  dictum  that  the 
action  may  be  laid  in  either  place  is  not  correct  in  law  :  Scurry  v.  Freeman  and  Pearson 
V.  M'Gowran  are  authorities  to  the  contrary.  [Kolfe,  B.  In  the  case  of  usury,  two 
acts  are  necessary  to  make  it  an  offence, — the  corrupt  contract,  and  the  receipt  of  the 
excessive  interest ;  [555]  but  here  the  winning  is  of  itself  an  offence.]  That  is  the 
third  question,  what  is  the  proper  construction  of  the  statute  in  that  respect.  The 
offence  here  must  mean  the  offence  created  by  this  particular  clause.  If  that  be  the 
losing  and  winning  of  the  money,  then,  under  the  stat.  31  Eliz.  c.  5,  if  there  were  no 
payment  of  the  money  for  a  year,  no  action  at  all  could  be  had.  Surely  the  period  of 
limitation  must  run  from  the  time  of  the  payment,  and  the  party  cannot  get  rid  of  his 
liability  by  withholding  payment  for  a  time.  Gaming  was  no  offence  at  common  law, 
nor  until  the  statute  of  Anne,  if  the  money  were  paid  at  the  time  :  the  gaming, 
therefore,  which  is  therein  considered  as  the  offence,  is  the  gaming  thereby  prohibited, 
viz.  the  losing  money  and  paying  it  at  the  time.  Bones  v.  Booth  (2  W.  Bla.  1226). 
In  Rawdon  v.  ShadweU  (Amlil.  269),  the  defendant  won  of  the  plaintiff  £500  at  back- 
gammon, for  which  the  plaintiff  some  time  aftei'wards  gave  him  a  bond,  and  subse- 
quently paid  part  of  the  money  secured  thereby  ;  and,  on  a  bill  filed  to  be  relieved 
against  the  bond,  and  to  be  re-paid  the  money.  Lord  Hardwicke  decreed  accordingly, 
saying  "that,  by  the  stat.  9  Anne,  all  securities  for  money  won  at  play  are  made  void, 
consequently  the  payment  under  such  security  cannot  be  supported  ;  that  the  time 
limited  by  that  statute  for  suing,  or  the  recovery  of  money  paid,  means  money  actually 
paid  at  the  time  it  is  lost,  and  does  not  extend  to  securities."  The  offence  intended 
to  be  prohibited,  both  in  this  statute  and  in  the  statutes  against  usurv,  is  the  obtaining 
another  man's  nioney  on  such  an  illegal  contract.  If  the  money  lost  be  not  paid,  the 
mischief  and  ruin  which  the  statute  was  intended  to  prevent  do'not  occur. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[556]  Lord  Abinger,  C.  B.  This  was  a  rule  to  shew  cause  why  the  verdict 
obtained  against  the  defendant,  in  a  qui  tam  action  brought  on  the  stat.' 9  Ann.  c.  14, 
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should  not  be  confined  to  the  second  count  in  the  declaration,  on  which  count  it  was 
proved,  that  the  paj'inent  of  money  lost  was  made  at  the  time  and  place  of  play  ;  and 
that  the  verdict  should  he  set  aside  as  to  the  other  counts,  where  it  appeared  upon 
the  evidence  that  the  payment  had  been  made  at  a  subsequent  day,  and  in  a  different 
parish.  We  have  considered  the  case,  and  have  come  to  the  conclusive  opinion,  that 
the  rule  ought  to  be  discharged. 

One  objection  was,  that  the  statute  which  gave  the  penalty,  required  a  pa3'ment 
to  be  made  before  any  action  could  be  bi'ought  for  the  penalty  ;  and  it  was  plausibly 
contended,  especially  by  analogy  to  the  Statute  of  Usury,  that  the  penalty  became 
due  upon  the  fact  of  payment,  and  that  the  place  of  payment  was  the  place  or  parish 
within  which  the  oflence  was  committed,  aTid  was  therefore  the  place  or  parish  to  the 
poor  of  which,  in  conjunction  with  the  common  informer,  the  penalty  was  given  by 
the  act  of  Parliament.  It  therefore  became  a  question  where  the  oflence  was  com- 
mitted ;  whether  it  was  committed  at  the  time  or  place  of  play,  or  at  the  time  or 
place  of  payment ;  the  words  of  the  statute  being,  "  where  the  oflence  was  committed." 
It  becomes  material,  therefore,  to  consider  what  was  the  offence,  in  order  to  ascertain 
the  place  where  it  was  committed.  If  the  otTence  consisted  in  the  receiving  of  the 
money,  and  if  that  was  intended  to  be  a  specific  oflence  by  the  second  section  of  the 
statute  of  Anne,  then  the  argument  for  the  defendant  must  prevail.  But  when  we 
look  at  this  statute,  and  the  preceding  one  of  16  Car.  2,  c.  7,  it  appears  clear  that  the 
payment  of  the  money  is  not  the  oflence  contemplated  by  this  act  of  Parliament. 
The  offence  to  be  discouraged  was  the  oflence  of  excessive  gaming  ;  and  as  gaming 
cannot  be  practised  by  one  person,  the  offence  prohibited  must  be  that  oflence  [557J 
committed  by  two  persons  at  the  least ;  and  therefore  it  must  be  an  oflence  committed 
in  the  place  where  the  two  persons  play.  The  stat.  16  Car.  2,  c.  7,  shews  cleai'lv  what 
the  legislature  originally  intended  to  discountenance.  The  preamble  of  that  statute 
states,  "  Whereas  all  lawful  games  and  exercises  should  not  be  otherwise  used  than  as 
innocent  and  moderate  recreations,  and  not  as  constant  trades  and  callings,  to  gain  a 
living,  or  make  unlawful  advantage  thereby  ;  and  whereas,  by  the  immoderate  use  of 
them,  many  mischiefs  and  inconveniences  do  arise,  and  are  daily  found,  to  the  main- 
taining and  encouraging  of  sundry  idle,  loose,  and  disorderly  persons,  and  in  their 
dishonest,  lewd,  and  dissolute  course  of  life,  and  to  the  circumventing,  deceiving,  con- 
suming, and  debauching  of  many  of  the  younger  sort,  both  of  the  nobility,  and  gentry, 
and  others,  to  the  loss  of  their  precious  time,  and  the  utter  ruin  of  their  estates  and 
fortunes,  and  withdrawing  them  from  noble  and  laudable  emploj'ments  and  exercises  ; 
be  it  therefore  enacted,"  &c.  Here  is  the  declai'ation  of  the  legislature,  that  excessive 
gambling  is  a  mischief  that  ought  to  be  discouraged  ;  and  undoubtedly  that  act 
embraces  not  only  deceitful  gaming,  but  excessive  gaming  also.  It  imposes,  by  the 
second  section,  a  penalty  on  deeeittul  gaming.  Then  excessive  gaming  is  the  subject 
of  the  prohiliition  of  the  third  section  :  and  there  it  appears  to  describe  immoderate 
gaming  as  that  which  takes  place  on  credit,  where  more  than  £100  is  lost  at  play. 
We  now  come  to  the  9  Ann.  c.  14.  That  act  begins  by  recititig,  that  the  laws  for  the 
prevention  of  gaming  "  have  not  been  found  sufficient  for  that  purpose."  Now  this 
act  also  was  intended  to  prevent  both  excessive  and  deceitful  gaming,  and  it  embraces 
both  the  objects  of  the  former  act.  The  first  section  makes  void  all  securities  given 
for  gambling  debts,  of  whatever  amount ;  bonds,  bills,  notes,  or  mortgages  ;  with  this 
distinction  as  to  mortgages,  that  when  a  moitgage  is  given  for  the  pa3'ment  of  a 
gaming  debt,  the  mortgage  shall  not  be  for  [558]  the  benefit  of  the  mortgagee,  Ijut 
shall  lie  for  the  benefit  of  the  person  who  would  be  entitled  to  the  estate  if  the  mort- 
gagor had  been  dead  ;  so  that  the  estate  upon  which  the  mortgagee  has  advanced  the 
security  is  still  left  liable  to  the  incumbraTice,  but  the  party  for  whom  the  incuml)ranee 
is  created  is  not  entitled  to  receive  it,  the  party  entitled  being  the  individual  to  whom 
the  estate  would  fall  if  the  mortgagor  were  dead,  that  is,  the  next  in  remainder  or 
succession.  Now  this  first  clause  does  not  define  the  offence  ;  it  is  only  intended  to 
frustrate  any  advantage  that  might  be  gained  by  such  gaming,  and  declai'es  in  effect, 
that  a  party  shall  not  have  any  action  to  recover  a  debt  which  is  a  security  for,  and 
has  been  the  result  of,  gaming.  We  now  come  to  the  second  section,  on  which  the 
present  action  is  brought,  and  w-hich  defines  what  excessive  gaming  is.  The  excessive 
gaming  of  the  statute  of  Charles  II.  was  gaming  on  credit  for  more  than  £100.  By 
this  section  excessive  gaming  is  defined  to  be,  "  where  any  two  or  more  persons  shall 
at  any  time  or  sitting,  by  playing  at  cards,  dice,  tables,  or  other  game  or  games  what- 
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soever,  or  by  betting  on  the  sides  or  hands  of  such  as  do  play  at  any  of  the  games 
aforesaid,  lose  to  any  one  or  more  person  or  persons  so  playing  or  betting,  in  the 
whole,  tiie  sum  or  value  of  £10."  But  this  section,  while  defining  what  excessive 
gaming  is,  does  not  create  any  specific  oflence ;  it  only  provides  a  remedy,  to  prevent 
a  party  who  has  committed  the  off'ence  from  getting  anything  by  it ;  and  therefore  it 
gives  to  the  party  losing,  and  paying  the  money,  an  action  to  recover  it  back ;  and 
if  he  does  not  take  that  step,  it  gives  to  the  common  informer  a  right  to  recover  it, 
and  also  the  treble  value  for  himself  and  for  the  benefit  of  the  poor  of  the  parish 
"where  the  off'ence  is  committed."  What  then  is  the  offence?  The  offence  is  not 
defined  by  that  clause,  which  only  provides  the  particular  remedj'  for  a  particular 
case  in  which  the  offence  has  been  committed  :  but  it  is  afterwards  prohibited  in  the 
strongest  terms  in  [559]  the  fifth  section,  which  also  embraces  both  the  offences  of 
deceitful  gaming  and  excessive  gaming,  and  places  them  in  the  same  category.  It 
adverts  to  the  offence  of  excessive  gaming  mentioned  in  the  second  section,  and  makes 
all  persons  who  shall  win  at  an^'  time  more  than  £10,  either  in  money  or  goods,  liable 
to  information.  The  offence,  therefore,  prohibited  bj'  the  fifth  section  is  that  of 
excessive  winning  bj^  gaming ;  and  I  think  we  must  construe  the  words  of  the  second 
section  to  mean  the  same  offence  that  is  specified  in  the  fifth,  and  the  same  offence 
which,  although  not  so  strictly  defined  by  this  as  by  the  former  statute,  is  yet  pro- 
hibited by  it.  Now,  that  offence  was  committed  in  the  place  where  the  two  persons 
gamed  together,  and  not  where  one  of  them  paid  the  money.  Upon  these  grounds, 
we  think  the  argument  fails  in  supposing  the  offence  to  be  confined  to  the  place  where 
the  money  was  received. 

With  respect  to  the  Statute  of  Usury,  that  stands  altogether  upon  a  different 
ground.  There  the  offence  prohibited,  and  on  which  the  penalty  is  given,  is  the  taking 
and  receiving  more  than  £5  per  cent,  as  lawful  interest.  If  a  usurious  contract  were 
made,  and  nothing  were  done  upon  it,  there  would  be  no  offence  under  the  statute,  no 
indictment,  and  no  action.  The  contract  would  have  been  void,  but  no  offence  would 
have  been  committed  which  was  punishable  under  the  statute.  There,  the  ofience 
consisting  in  the  taking  of  the  money,  it  is  plain  that  the  venue  is  limited  to  the  place 
where  the  money  is  taken.  We  think,  therefore,  that  the  Statute  of  Usury  does  not 
bear  the  analogy  it  is  supposed  to  bear  to  the  present  case. 

Another  objection  was  made,  which  struck  several  of  the  Court,  and  myself  in 
particular,  as  very  plausible,  and  for  which  was  cjuoted  the  authority  of  Lord  Hard- 
wicke,  in  the  case  of  Rawdon  v.  Shiiclwell,  in  which  that  learned  Judge  was  supposed 
to  have  said,  that  this  second  section  appears  to  have  reference  only  to  the  playing 
for  ready  [560]  money,  and  that  therefore  no  other  money  could  be  recovered  under 
that  section,  but  what  was  lost  and  paid  at  the  time  and  place  of  playing.  But,  even 
if  this  reasoning  were  just,  it  would  fairly  let  in  the  argument  urged  by  Mr.  Kelly, 
that  the  playing  for  ready  money  must  be  in  contradistinction  to  a  playing  for  credit, 
and  that  a  playing  for  credit  must  be  a  playing  on  a  previous  contract  that  ci-edit  was 
to  be  given  for  the  sum  lost  or  won.  That  is  not  the  present  case,  because  the  credit 
in  the  present  case  was  merely  the  result  of  accident,  and  not  of  any  previous  contract 
between  the  parties :  substantially  it  was  a  playing  for  ready  money,  and  the  money 
was  lost  by  such  playing,  although  the  party,  not  having  the  ready  money  at  hand, 
gives  a  security  to  pay  on  the  next  day.  However,  without  pursuing  that  argument 
further,  it  appears  to  us,  on  consideration  of  the  words  of  the  statute,  that  it  is 
impossible  for  Lord  Hardwicke's  opinion  to  be  maintained.  The  statute  is  not  con- 
fined to  money  lost,  but  extends  to  money  or  other  things,  and  it  gives  the  remedy 
by  action,  not  only  for  money  had  and  received  for  the  money  lost,  but  also  of  trover 
for  goods  lost.  Now  it  appears  a  very  violent  construction  to  suppose  that  the  act  was 
mtended  to  apply  only  to  goods  that  a  party  might  have  about  his  person  at  a  gambling 
house.  Why  should  it  not  apply  to  horses,  or  wine,  or  any  other  commodity  not  of  a 
portable  nature,  and  which  therefore  could  not  be  delivered  until  the  following  day  at 
least  ?  It  appears  to  me  that  it  would  be  a  very  rigorous,  and  by  no  means  a  justifiable, 
construction  of  the  act,  to  confine  it  to  either  money  or  goods  payable  presently  at  the 
time  and  place  of  play.  If  it  is  not  applicable  to  goods'lost  and' delivered  at  the  time 
and  place,  why  should  it  apply  to  money  lost  at  the  time  and  place  ?  Under  these 
circumstances,  we  are  of  opinion  that  this  branch  of  the  argument  also  fails.  We  do 
not  see  any  reason,  from  the  nature  of  things,  and  the  policy  of  such  an  act  of  Parlia- 
ment, why  [561]  the  remedy  given  to  recover  the  money  back  should  not  as  much 
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apply  to  money  paid  on  a  note,  or  a  banker's  cheque,  as  to  money  paid  at  the  time  of 
play.     It  depends  on  the  strict  construction  of  the  statute,  and  applying  that  strict 
construction,  we  think  that  the  argument  cannot  be  sustained,  and  therefore  that  the 
rule  must  be  discharged. 
Rule  discharged. 

Wroughton  v.  Turtle.  Exch.  of  Pleas.  May  10, 1 813. — Where  a  mortgage  of  certain 
leasehold  premises,  subject  to  a  proviso  for  redemption  on  payment  of  the  principal 
money  and  interest,  contained  covenants  by  the  lessee  (the  mortgagor),  to  procure, 
at  his  own  costs,  renewals  of  the  lease  (under  the  power  contained  in  the  original 
lease),  and  in  case  the  mortgagor  refused  or  neglected  to  do  so,  then  it  should  be 
lawful  for  the  mortgagee  to  procure  such  renewals  ;  and  a  covenant  that  all  the 
fines,  costs,  and  expenses  of  the  mortgagee  in  procuring  such  renewals,  should  be 
a  charge  on  the  mortgaged  premises,  and  the  same  should  not  be  redeemed  or 
redeemable  until  pa3'ment  of  such  costs,  charges,  and  expenses : — Held,  that  an 
ad  valorem  stamp  of  £4  was  sufficient,  and  that  the  deed  did  not  require  a  stamp 
of  £25,  as  being  a  security  for  the  repayment  of  money  to  be  thereafter  advanced 
or  paid,  the  amount  of  which  was  uncertain  and  without  limit. 

[S.  C.  1  D.  &  L.  473 ;  13  L.  J.  Ex.  57.  Followed,  Lam-ance  v.  Boston,  1851,  7  Ex.  28. 
Discussed,  L/yi'd  Suffield  v.  Inland  Revenue  Commissioners,  [1908]  1  K.  B.  889.] 

Covenant  on  an  indenture  of  mortgage,  to  recover  the  sum  of  £500  and  interest. 
Plea,  non  est  factum  ;  with  several  special  pleas,  on  which  nothing  ultimately  turned. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Spring  Assizes  at  Maidstone, 
the  deed  was  produced  in  evidence,  and  was  an  assignment  by  the  defendant  to  the 
plaintiflf,  in  consideration  of  £500,  of  certain  leasehold  premises  for  the  residue  of  the 
term,  subject  to  a  proviso  for  redemption  on  payment  of  the  said  sum  of  £500  and 
interest.  It  appeared  from  the  recitals  contained  in  it,  that  the  original  lease  was  for 
the  term  of  ninety-nine  years,  if  three  persons  therein  named,  or  any  of  them,  .should 
so  long  live,  and  the  lease  contained  a  covenant  from  the  lessor  to  renew  the  lease  at 
the  costs  of  the  lessee,  on  the  death  of  any  one  of  the  existing  lives,  upon  payment  of 
the  sum  of  £60  for  a  fine.  And  the  indenture  of  mortgage  contained  a  covenant,  that 
in  case  of  the  death  of  any  of  the  nominees  mentioned  in  the  indenture  of  lease,  whilst 
the  principal  sum  of  £500  and  interest  remained  due,  he  the  said  William  Turtle  (the 
[562]  defendant)  should  and  would,  as  often  as  any  death  should  happen,  at  his  own 
costs  and  charges,  renew  the  said  lease,  and  insert  such  life  or  lives  as  the  said 
P.  Wroughton  (the  plaintiff)  should  nominate  ;  and  for  that  purpose  he  the  said 
W.  Turtle  should  join  and  concur  with  the  said  P.  Wroughton  in  all  lawful  and  neces- 
sary acts,  by  surrender  or  otherwise,  for  procuring  a  renewal  of  the  subsisting  lease 
for  the  time  being  of  the  premises  ;  and  in  case  the  said  W.  Turtle,  after  notice  to 
him  as  therein  mentioned,  should  refuse,  decline,  or  neglect  to  join  or  concur  therein, 
it  should  be  lawful  for  the  said  P.  Wroughton,  his  executors,  &c.,  at  his  or  their  sole 
discretion  and  authority,  by  surrender,  assignment,  or  other  disposition  of  the  sub- 
sisting interest  in  the  aforesaid  premises,  or  otherwise,  to  obtain  or  procure  a  renewal 
or  renewals  from  time  to  time  of  the  subsisting  lease  of  the  said  premises,  subject  to 
the  subsisting  right,  title,  and  equity  of  redemption  of  the  said  W.  Turtle,  his  executors, 
administrators,  and  assigns.  And  it  was  thereby  further  covenanted  "that  all  the 
fines,  fees,  costs,  charges,  and  expenses  of  the  said  P.  Wroughton,  his  executors,  &c., 
in  or  about  the  procuring  or  obtaining  any  such  renewal  or  renewals  as  aforesaid, 
should  be  a  charge  on  the  aforesaid  premises  thereby  assigned,  together  with  interest 
for  the  same  after  the  rate  of  £5  per  cent,  per  annum  from  the  time  or  respective 
times  of  the  payment  of  such  costs,  charges,  and  expenses  respectively  ;  and  the  afore- 
said premises  should  not  be  redeemed  or  redeemable  until  payment  by  the  said 
W.  Turtle,  his  heirs,  executors,  administrators,  or  assigns,  unto  the  said  P.  Wroughton, 
his  executors,  &c.  of  the  amount  of  such  costs,  charges,  and  expenses,  and  the  interest 
for  the  same,  as  well  as  the  said  sum  of  £500  hereby  secured,  and  the  interest  for  the 
same,  in  manner  aforesaid." 

The  stamp  on  the  above  deed  was  £4.  It  was  objected,  on  its  being  read,  that  it 
was  a  security  for  money  to  be  thereafter  advanced,  the  amount  of  which  was  uncertain 
[563]  and  without  limit,  and  therefore  required  a  stamp  of  £25,  without  which  it  was 
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inadmissible.  The  learned  Judge,  however,  was  of  opinion  that  the  .stamp  was 
suflicieiit,  and  the  plaintift'obtained  a  verdict  for  £.500  and  interest,  leave  being  reserved 
to  the  defendant  to  movo  to  enter  a  nonsuit,  if  this  Court  should  be  of  opinion  that 
the  stamp  was  insufficient. 

Peacock  having,  in  the  early  part  of  this  term,  obtained  a  rule  accordingly, 
Butt  shewed  cause  (Piatt  and  Thesiger  with  him).  The  stamp  on  the  deed,  being 
the  ad  valorem  duty  on  the  .5001.  advanced,  was  sufficient.  It  will  be  said,  however, 
on  the  othei'  side,  that  there  being  a  provision  in  the  deed,  that  in  ease  of  the  mortgagor's 
refusing  or  neglecting  to  procure  renewals  of  the  lease,  the  mortgagee  might  himself 
procure  the  renewal," and  that  the  fines  and  costs  of  the  mortgagor  in  procuring  the 
renew.als  should  be  a  charge  on  the  mortgaged  premises,  the  mortgage  deed  became 
a  security  for  money  to  be  thereafter  advanced  or  paid,  the  amount  of  which  was 
"  uncertain  and  without  limit,"  and  therefore,  according  to  the  schedule  to  the  Stamp 
Act,  55  Geo.  .3,  c.  184,  required  a  stamp  of  £25.  But  the  words  of  the  schedule  in 
the  act,  as  to  money  "  to  be  thereafter  lent,  advanced,  or  paid,  or  which  may  become 
due  upon  an  account  current,  together  with  any  sum  already  advanced  or  due,"  apply 
only  to  cases  where  the  money  is  to  be  advanced  or  paid  by  the  mortgagee  to  the 
mortgagor,  and  would,  when  advanced,  become  part  of  the  principal  sum,  for  which 
an  action  of  debt  would  lie;  and  in  those  cases,  where  the  sum  is  "uncertain  and 
without  limit,"  a  stamp  of  £25  is  imposed.  [Parke,  B.  The  covenant  says  that  the 
fines,  fees,  and  expenses  of  procuring  the  renewals  shall  be  a  charge  on  the  mortgaged 
premises.]  That  is  merely  a  power  to  incur  certain  costs,  which  are  to  become  a  charge 
[564]  on  the  property,  which  is  very  different  from  a  debt  due  for  money  lent, 
advanced,  or  paid.  Doe  d.  Jarman  v.  Larder  (3  Bing.  N.  C.  92  ;  .3  Scott,  407)  is  in 
point.  There  the  sum  of  £130  was  advanced  on  mortgage  of  a  term  of  years  determin- 
able on  lives,  with  a  power  for  the  mortgagee  to  pay  £70  for  renewal  in  ca.se  a  life 
should  drop  ;  and  it  was  held  that  a  £2  stamp  was  sufficient,  notwithstanding  there 
was  a  covenant  bj'  the  mortgagor  to  procure  a  renewal,  without  any  limit  of  the  sum 
to  be  paid  by  him  for  that  purpose.  In  that  case  Tindal,  C.  J.,  says,  "  It  is  clear 
that  the  stamp  on  a  mortgage,  within  the  meaning  of  the  act,  is  a  stamp  on  a  security 
in  the  nature  of  a  mortgage,  and  not  merely  on  any  covenant.  But  there  being  in 
this  deed  a  covenant  that  the  mortgagor  shall  renew  without  limitation  of  the  sum 
to  be  paid  for  renewal,  it  is  contended  that  the  uncertain  amount  so  to  be  paid  by 
him  is  a  charge  on  the  property  mortgaged,  because  the  mortgagee  may  sue  for 
damages  if  it  be  not  paid.  That  liability,  however,  is  not  within  the  meaning  of  the 
clause  which  imposes  a  duty  of  £25,  where  the  deed  is  '  made  as  a  security  for  the 
repayment  of  money  to  be  thereafter  lent,  advanced,  or  paid,  or  which  may  become 
duo  upon  an  account  current,  together  with  any  sum  already  advanced  or  due,  or 
without,  as  the  case  may  be,  if  the  total  amount  of  the  money  to  be  secured,  or  to  be 
ultimately  recoverable  thei'eupon,  shall  be  uncertain  and  without  any  limit ; '  that  is, 
where  the  land  or  other  subject-matter  of  the  mortgage  shall  have  an  additional 
burthen  cast  upon  it.  The  e.xception — '  other  than  and  except  any  sum  or  sums  of 
money  to  be  advanced  foi'  the  insurance  of  any  property  comprised  in  such  mortgage, 
or  security  against  damage  by  fire,  or  to  be  advanced  for  the  insurance  of  any  life  or 
lives,  pursuant  to  any  agreement  in  any  deed,  whereby  any  annuity  shall  be  granted 
or  secured  for  such  life  or  lives,'— shews  that  such  was  the  intention  of  the  legislature." 
[565]  So,  in  Doe  d.  Scrulon  v.  Smith  (S  Bing.  146;  1  M.  &  Scott,  230)^  where  a 
mortgage-deed  for  £3000  contained  a  power  of  sale  and  leasing  to  secure  the  principal 
and  all  expenses,  with  interest ;  and  there  was  also  a  covenant  to  pay  principal  and 
interest  and  all  expenses,  with  interest  on  the  amount  of  them  :  it  was  held  not  to 
be  a  security  for  an  uncertain  and  indefinite  amount,  and  that  a  £9  stamp  was 
sufficient.  In  Paddon  v.  Bartkit  (4  Nev.  &  M.  1  ;  2  Ad.  &  E.  9),  it  appears  to  have 
been  held  that  a  mortgage  to  secure  a  principal  sum,  and  also  the  costs  of  the  trustees, 
and  a  reasonable  sum  by  way  of  compensation  to  them  for  their  trouble,  required  only 
a  stamp  of  such  an  amount  as  would  cover  the  principal  sum.  And  in  Doe  d.  Mercewn 
V.  Bmgy  (8  Ad.  &  E.  620 ;  3  Nev.  &  P.  644),  where  a  mortgage-deed,  given  to  secure 
£300  and  niterest,  contained  a  proviso  for  redemption  if  the  mortgagor  should  repay 
the  money  advanced,  with  interest,  and  also  should  pay  and  satisfy  all  annual  and 
other  taxes,  rates,  and  charges  whatsoever,  which  from  time  to  time  should  be  payable  in 
respect  of  the  premises  ;  and  also  contained  a  covenant  to  the  same  effect :  it  \vas  held 
that  the  deed  was  properly  stamped  with  an  ad  valorem  stamp,  and  did  not  require 
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the  st-imp  of  £25  on  deeds  securing  :i  sum  of  indefinite  amount.  So,  in  Dmrdvn  v. 
Binns  (1  Man.  iV  liy.  130),  which  was  the  case  of  a  bond;  the  words  of  the  corro 
spending  clause  in  the  schedule,  howevei',  being  similar,  it  was  held  that  a  bond 
conditioned  for  the  payment  of  money  and  interest,  and  also  for  the  performance  of 
collateral  acts,  required  only  the  ad  valorem  stamp  appropriated  to  the  priucipal  sum, 
where  that  stamp  exceeded  the  11.  1.5s.,  which  the  collateial  matter  would  require  if 
it  stood  alone.     He  also  referred  to  Prtifsdng  v.  Lng  (4  B.  &  Aid.  204). 

Peacock,  contra.  The  mortgage-deed  having  declared  [566]  that  the  fines  and 
expenses  paid  by  the  mortgagor  in  procuring  the  renewals  of  the  lease  were  to  be 
a  charge  on  the  property,  the  deed  became  a  security  for  money  to  be  thereafter 
advanced,  and  required  the  higher  stamp.  The  words  of  the  schedule  to  the 
55  Geo.  3,  c.  184,  are,  "and  where  the  same  respectively  shall  be  made  as  a  security 
for  the  repayment  of  money  to  be  thereafter  lent,  advanced,  or  paid."  Now,  here,  the 
estate  is  made  a  security  for  money  to  be  aftei'wards  advanced  or  paid,  and  the 
amount  being  "  uncertain  and  without  any  limit,"  a  stamp  of  £25  was  requisite.  If 
it  were  a  mere  personal  covenant,  it  might  be  otherwise,  [Parke,  B.  Is  it  secured  by 
the  instrument  as  a  mortgage  ?]  It  is  submitted  that  it  is,  and  that  it  is  within  the  words 
of  the  act,  which  are — "if  the  total  amount  of  the  money  secured,  or  to  be  ultimately 
recoverable  thereupon,  shall  be  uncertain  and  without  any  limit."  Here  the  land  is 
made  a  security,  and  is  itself  charged  with  the  repayment  of  the  money,  the  words 
of  the  covenant  being,  that  the  tines  and  expenses  "shall  be  a  charge  on  the  aforesaid 
premises,  together  with  interest"  &c.,  "and  the  aforesaid  premises  shall  not  be 
redeemed  or  redeemable  until  payment  of  the  amount  of  such  costs,  charges,  and 
expenses,  and  the  interest  for  the  same,  as  well  as  the  said  sum  of  £500  hereby 
secured,  and  the  interest  for  the  same  in  manner  aforesaid."  In  Halse  v.  Peters  (2  B. 
&  Ad.  807),  it  was  held  that  a  covenant  for  payment  of  the  yearly  premiums,  and 
other  costs  and  charges,  of  an  insurance  of  £1000  upon  a  particular  life  for  seven 
years,  required  a  stamp  of  £25.  In  Doc  v.  Hragg,  \t  was  undoubtedly  held,  that  a 
covenant  for  the  payment  of  rates  and  taxes,  to  the  performance  of  which  the  equity 
of  redemption  was  made  .subject,  did  not  make  the  mortgage  subject  to  the  higher 
duty  :  but  that  was  on  the  gi'ound  that  the  rates  and  taxes  would  at  all  events  lie 
paid  by  the  mortgagor,  as  the  mortgagee  would  be  entitled  to  the  [567]  amount  of 
them  without  any  such  stipulation.  Here  the  security  on  the  estate  is  the  mortgagee's 
sole  security.  The  renewals  are  for  the  benefit  of  the  mortgagor ;  and,  either  as 
money  lent  or  advanced,  or  as  money  paid,  they  bring  the  case  within  the  second 
clause  in  the  schedule. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  question  in  this  case  aiose  upon  the  sufficiency  of  the  stamp  upon 
an  assignment  of  leasehold  property  by  way  of  mortgage,  to  secure  the  repayment 
of  £500  advanced  to  the  defendant.  The  stamp  was  £4.  The  objection  was,  that 
the  total  amount  of  the  money  secured  was  'uncertain  and  without  limit,"  and  that 
the  insti'ument  required  a  stamp  of  £25.  Lord  Deimian  was  of  opinion  that  it  did  not, 
but  reserved  the  point.  We  agree  in  this  opinion,  and  therefore  the  rule  to  enter  a 
nonsuit  must  be  discharged. 

The  original  lessor  was  under  an  obligation  to  renew  the  leases  upon  payment  of 
£G0.  The  mortgagor,  the  defendant,  covenanted  in  the  mortgage-deed  to  make  these 
renewals.  There  was  also  a  provision  that  the  mortgagee,  the  plaintiff,  might,  on  his 
default,  himself  renew,  and  a  declai'ation  that  the  fine  paid  by  the  plaintif}',  and  his 
costs,  charges,  and  expenses  of  renewal,  should  be  a  charge  on  the  mortgaged  property. 
There  was  no  covenant  by  the  defendant  to  repay  the  plaintiff.  It  was  contended 
that  this  clause  made  the  mortgage  a  security  for  money  to  be  thereafter  paid,  and 
sulijected  the  instrument  to  the  higher  duty. 

It  is  a  well-settled  rule  of  law,  that  every  charge  on  the  subject  must  be  imposed 
by  clear  unambiguous  words  ;  Denn  v.  iJiamimd  (4  B.  &  C.  245),  iJoe  v.  Snuith  (8  Bing. 
153);  and  there  aie  no  [568]  words  in  the  statute  which  clearly  impose  a  duty  on 
such  an  instrument  as  this,  beyond  the  ad  valorem  stamp  on  the  £500  advanced. 
In  the  schedule  to  the  55  Geo.  3,  there  are  two  classes  of  mortgages  : 
First,  where  the  mortgage  shall  be  made  as  a  security  for  the  payment  of  any 
definite  and  certain  sum  of  money  advanced  or  lent  at  the  time,  or  previously  due  and 
owing  or  forborne  to  be  paid,  being  payable. 
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Secondly,  where  the  same  shall  be  made  as  a  security  for  the  repayment  of  money 
to  be  thereafter  lent,  advanced,  or  paid,  or  which  may  become  due  upon  an  account 
current,  together  with  any  sum  already  advanced  or  due,  or  without,  as  the  case  may 
be  ;  other  than  and  accept  any  sum  or  sums  of  money  to  be  advanced  for  the  insurance 
of  any  property  compiised  in  such  mortgage  or  security  against  damage  by  fire,  or  to 
be  advanced  for  the  insurance  of  any  life  or  lives,  pursuant  to  any  agreement  in  any 
deed,  whereby  any  annuity  shall  be  granted  or  secured  for  such  life  or  lives. 

These  two  classes  appear  to  embrace  mortgages  for  all  descriptions  of  debts  :  the 
first,  present ;  the  second,  future.  The  first  cla.ss,  in  express  terms,  embraces  pre.sent 
loans  and  debts  only.  The  second  ought  to  be  construed  in  the  same  way — to  apply 
to  future  loans  and  debts  only ;  for  there  is  no  reason  why  a  mortgage  for  the  same 
description  of  payment  should  be  subject  to  duty  in  one  case  and  not  in  another  ;  why 
it  should  be  subject  to  duty  if  made  after  the  execution  of  the  instrument,  and  not  if 
made  before.  By  holding  that  the  word  "  paid  "  means  so  paid  as  to  constitute  a  debt, 
and  the  repayment  of  which  the  mortgage  is  to  secure,  the  whole  enactment  is  rendered 
reasonable  and  consistent. 

But  then  it  is  said,  the  exception  in  the  clause  of  monies  advanced  for  the  insurance 
against  fire,  or  on  lives,  in  deeds  granting  annuities,  explains  the  term  "  advanced  or 
[569]  paid,"  and  shews  that  it  was  meant  to  include  any  sums  advanced  or  paid  by 
the  mortgagee,  whether  they  constituted  a  debt  to  him  or  not.  But  it  is  a  sufficient 
answer  to  say,  that  this  exception  exempts  all  such  advances  or  payments,  even  though 
they  might  constitute  debts  by  the  agreement  of  the  pai'ties.  And  this  construction 
of  the  statute  is  in  accordance  with  the  decided  cases.  Those  of  Paddon  v.  Barthtt 
(4  Nev.  &  M.  1  ;  2  Ad.  &  Ell.  9),  and  of  Doe  v.  Bragg  (3  Nev.  &  P.  644),  decide  that 
further  charges  for  "  a  compensation  for  the  trouble  of  trustees,"  and  for  "  rates  and 
taxes  imposed  on  the  premises,"  do  not  require  a  further  sum.  These  are  not  loans, 
advances,  or  payments  ;  and,  in  Doe  v.  Snailh,  the  words  "  all  sums  which  the  mortgagee 
should  expend  or  disburse  for  or  in  I'espect  of  these  presents  "  (though  these  are  pay- 
ments) were  held  not  to  make  a  further  ad  valorem  stamp  necessary  ;  and  the  case  of 
Dickson  v.  Cass  (1  B.  &  Ad.  343),  (which,  although  that  of  a  bond,  not  a  mortgage, 
depended  on  the  construction  of  similar  words),  if  not  distinguishable  on  the  ground 
that  it  really  was  a  security  for  such  advances  as  the  bankers  should  make,  as  it  was 
in  terms,  though  there  was  a  recital  of  an  agi'eement  by  them  to  advance  £1000  only, 
or  on  the  ground  mentioned  by  Lord  Chief  Justice  Tindal  in  Doe  v.  Snaith,  must  be 
considered  as  overruled  by  the  latter  case.  The  case  of  Halse  v.  Peters  (2  B.  &  Ad. 
807)  is  also  clearly  distinguishable.  There  the  premiums  of  insurance  on  a  life  policy 
were  to  be  paid  for  the  mortgagor,  and  repaid  by  him,  and  would  therefore  constitute 
a  debt  to  the  mortgagee ;  and  the  exception  in  the  statute  of  premiums  of  insurance, 
being  in  respect  of  a  grant  of  an  annuity  only,  did  not  apply. 

There  is  another  principle  on  which  some  of  the  Judges  appear  to  rest  the  case  of 
Doe  v.  Snailh,  and  on  which  that  of  Doe  v.  Bragg  also  seems  to  have  been  put,  and 
which  is  appli-[570]-cable  to  this,  namely,  that  the  expression  in  the  instrument  of  that 
which  the  law  implies  has  no  effect  as  to  the  necessity  of  a  further  stamp,  "  expressio 
coram  quie  tacite  insunt  nihil  operatur."  Here  the  fines  and  costs  of  renewal  would 
be  a  charge  on  the  property  without  the  stipulation  in  question. 

For  the  above  reasons  we  think  the  stamp  sufficient,  and  therefore  the  rule  must 
be  discharged. 

Rule  discharged. 

Memoranda. 

In  Michaelmas  vacation,  1841, («)  the  following  gentlemen  were  appointed  her 
Majesty's  counsel— Edward  Wilbraham,  of  Lincoln's  Inn,  Esq.  ;  Wilkinson  Mathews, 
of  Lincoln's  Inn,  Esq.;  John  Herbert  Koe,  of  Lincoln's  Inn,  Esq. ;  John  Godfrey  Teed, 
of  Gray's  Inn,  Esq.  ;  William  Loftus  Lowndes,  of  Lincoln's  Inn,  Esq.  ;  Thomas  Purvis, 
of  Gray's  Inn,  Esq. ;  John  Walker,  of  Lincoln's  Inn,  Esq.  ;  Kenyon  Stevens  Parker, 
of  Gray's  Inn,  Esq.;  James  Russell,  of  the  Inner  Temple,  Esq.;  Robert  Prioleau  Roupell, 
of  Lincoln's  Inn,  Esq.  ;  Thomas  Oliver  Anderdon,  of  Lincoln's  Inn,  Esq.;  and  Loftus 
Tottenham  Wigram,  of  Lincoln's  Inn,  Esq. 

In  Michaelmas  Term,  1842,(o)  Alfred  Septimus  Dowling,  of   Gray's   Inn,  Esq., 

(a)  These  announcements  were  inadvertently  omitted  in  their  proper  places. 
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was   called    to   the    degree   of    the    coif,    and    gave    rings  with    the    motto    "  Onus 
allexit." 

In  the  present  Easter  Term,  8ir  Gregory  AUniitt  Lewin,  Knight,  of  the  Middle 
Temple  ;  the  Honourable  John  Chetwynd  Talliot,  of  Lincoln's  Inn  ;  Samuel  Martin, 
of  the  Middle  Temple,  Esq.  ;  John  Arthur  Roebuck,  of  the  Inner  Temple,  Es(|.  ;  Digby 
Cayley  Wrangham,  Serjeant  at  Law;  and  William  Henry  Watson,  of  Lincoln's  Inn, 
Esq.,  were  appointed  her  Majesty's  counsel. 


[571]     In  THE  Exchequer  Chamber. 

(In  Error  from  the  Court  of  Exchequer.) 

Skey  v.  Carter  and  Another,  Assignees  of  Smith,  a  Bankrupt.  Exch.  Chamber. 
May  liSth,  1843. — The  assignees  of  a  bankrupt  are  entitled  to  recover  in  trover 
goods  bona  tide  seined  by  an  execution-creditor  under  a  fieri  facias  on  a  judgment 
upon  a  warrant  of  attorney,  after  a  secret  act  of  bankruptcy,  but  not  sold  until 
after  the  date  and  issuing  of  the  fiat,  and  notice  thereof ;  and  the  stat.  2  &  3  Vict. 
c.  29,  does  not  protect  such  an  execution. 

[S.  C.  2  Dowl.  (N.  S.)  831  ;  12  L.  J.  Ex.  511  ;  7  Jur.  127.     Referred  to,  Chestm  v. 
Gibbs,  1813,  12  M.  &  W.  126  ;  IVhilmore  v.  Greene,  1841,  13  M.  &  W.  111.] 

The  pleadings  in  this  case  were  precisely  the  same  as  those  in  the  case  of  JFhitmore 
V.  Robertson  (8  M.  &  W.  463).  Judgment  having  been  signed  in  the  Court  of  E.vchequer 
for  the  plaintiffs  below,  a  writ  of  error  was  brought  thereon  into  this  Court,  which 
was  argued  in  Michaelmas  vacation,  1812,(i)  by  the  Attorney-General,  for  the  plaintifT 
in  error,  and  by  K.  V.  Richards,  for  the  defendants  in  error. 

The  Court  took  time  to  consider ;  and  their  judgment  was  now  delivered  by 

TiNDAL,  C.  J.  This  was  an  action  of  trover  by  the  defendants  in  error,  as 
assignees  of  Thomas  Smith,  a  bankrupt,  against  the  plaintiff  in  error  as  one  of  the 
registered  public  officers  of  the  Gloucester.shire  Banking  Company,  for  the  conversion 
by  the  company  of  cert-ain  goods  belonging  to  the  defendants  in  error  as  such  assignees. 
The  question  raised  by  the  pleadings  was,  whether  a  sale  by  the  sheriff  of  the  goods 
mentioned  in  the  declaration  under  an  execution  at  the  suit  of  the  banking  company, 
was  protected  by  the  late  statute  of  2  &  3  Vict.  [572]  c.  29.  The  facts  admitted  by 
the  pleadings  were,  that  the  banking  company  had  entered  up  judgment  against  the 
bankrupt  by  nil  dicit — in  an  action  not  commenced  adversely — on  a  warrant  of 
attorney  given  to  them  by  the  bankrupt,  but  not  by  way  of  fraudulent  preference ; 
that  a  writ  of  fieri  facias  had  been  issued  upon  such  judgment ;  that  afterwards,  and 
after  a  secret  act  of  bankruptcy  of  which  the  banking  company  had  no  notice,  but 
before,  and  not  within  two  months  of,  the  date  and  issuing  of  the  fiat,  the  goods  in 
question  were  really  and  bona  fide  levied  by  the  sheriff  in  execution  under  the  writ  of 
fieri  facias,  and  vrere,  after  the  date  and  issuing  of  the  fiat,  and  after  notice,  sold  by 
him  by  the  direction  of  the  banking  company.  Upon  these  facts,  the  Court  of 
Exchequer,  in  accordance  with  their  former  decision  in  JFhitmore  v.  Rohcrtmn,  gave 
judgment  for  the  assignees;  and  this  writ  of  error  was  brought  to  have  that  decision 
reviewed  by  this  Court. 

The  question  is  one  of  considerable  importance,  and  of  some  difficulty ;  but  we 
think  the  solution  of  it  by  the  Court  below  is  correct. 

The  stat.  2  ife  3  Vict.  c.  29,  after  leeiting  the  82nd  section  of  the  stat.  6  Geo.  4, 
c.  16,  and  the  12th  section  of  the  stat.  2  Vict.  c.  11,  enacts,  amongst  other  things,  "  that 
all  executions  against  the  goods  and  chattels  of  a  bankrupt,  bona  tide  executed  or 
levied  before  the  date  and  issuing  of  the  fiat,  shall  be  deemed  valid  notwithstanding 
any  prior  act  of  bankruptcy,  provided  the  person  at  whose  suit  such  execution  shall  have 
issued  had  not,  at  the  time  of  executing  or  levying  such  execution,  notice  of  any  prior 
act  of  bankruptcy  ;  provided  also,  that  nothing  therein  shall  be  deemed  or  taken  to 
give  validity  to  any  execution  founded  on  a  judgment  on  a  warrant  of  attorney  or 
cognivit  given  by  any  bankrupt  by  way  of  fraudulent  preference."     This  part  of  the 

(6)  Dec.  1st,  before  Lord  Denman,  C.  J.,  Tindal,  C.  J.,  Williams,  Coltman,  Erskine, 
and  Maule,  JJ. 
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cuactment  is  obviously  intended  as  a  substitute  for  the  81st  section  of  the  stat.  6 
Geo.  4,  c.  16,  though  [573]  that  section  is  not  mentioned  in  the  preamble,  and  in  effect 
gives  to  executions,  executed  or  levied  at  any  time  before  the  date  and  issuing  of  the 
fiat,  the  same  protection  which  the  former  statute  had  afforded  to  executions  executed 
or  levied  more  than  two  calendar  months  before  the   issuing  of  the  fiat— with  the 
exception  of  those  falling  under  the  proviso  against  fraudulent  preference.     It  becomes 
importiint,  therefore,  to  ascertain   what  was  the  law   under  the  former  statute,  in 
relation  to  executions  on  judgments  under  warrants  of  attorney.     The  effect  of  the 
81st  section  of  the  stat.  6  Geo.  4,  c.   16,  taken  by  itself,  would   be  to  protect  all 
executions,  whether  before  or  after  an  act  of  bankruptcy,  under  which  there  had  been 
a  seizure  more  than  two  calendar  months  before  the  fiat,  where  the  execution-creditor 
had  no  notice  of  a  prior  act  of  bankruptcy.     But  by  the  108th  section  it  is  enacted, 
that  "  no  creditor  having  security  for  his  debt  shall  receive  upon  any  such  security 
more  than  a  rateable  part  of  such  debt,  except  in  respect  of  any  execution  levied  by 
seizui'e  upon  the  property  of  such  bankrupt  before  the  bankruptcy."     Stopping  here, 
the  efi'ect  of  the  108th  section  at  first  sight  appears  to  be  to  deprive  every  execution- 
creditor  of  the  benefit  of  his  execution,  unless  seizure  had  been  made  uncler  it  before 
any  act  of  bankruptcy;  and,  if  allowed  to  over-ride  the  81st  section,  seems  to  render 
wholly  inoperative  the  words  "  notwithstanding  any  prior  act  of  bankruptcy  "  in  that 
section.     And  this  apparent  inconsistency  between  the  two  sections  led  some  of  the 
Judges,  in  the  case  of  Godson  v.  Sanctuary  (4  B.  &  Ad.  2.55),  to  express,  in  wider  terms 
than  was  necessarj^  for  the  decision  of  that  ease,  an  opinion  that  the  108th  section 
could  not  apply  to  any  case  of  execution  where  the  two  months  had  not  begun  at  the  date 
of  the  seizure.     But,  in  that  case,  the  sale  was  before  the  commission  issued ;  [574] 
and  therefore,  at  the  date  of  the  commission,  the  execution-creditor  had  been  satisfied, 
and  had  ceased  to  be  a  creditor  having  security  for  his  debt ;  see  JFymcr  v.  Kcmhle  (4  B. 
&  C.  479) ;  he  was  not,  therefore,  within  the  operation  of  the  108th  section,  and  there 
was  nothing  to  interfere  with   the  protection  afforded  by  the  81st  section.     If  the 
law  had  remained  unaltered,  the  expressions  used  in  Godson  v.  Sanctuary  would  pro- 
bably never  have  had  any  pi-actical  effect  upon  the  I'ights  of  parties,  as  it  was  not 
likely  that  an  execution  levied  by  seizure  more  than  two  calendar  months  before  the  date 
of  the  commission  would  remain  unperfected  by  sale  at  the  date  of  the  commission.     But 
the  alteration  made  by  the  late  statute  renders  it  necessary  to  examine  more  closely  the 
true  operation  of  the  108th  section  upon  cases  within  the  general  terms  of  the  81st 
section  :  and,  as  it  is  our  duty  to  give  effect  to  all  the  clauses  of  the  statute,  if  by  any 
reasonable  construction  they  can  be  made  to  stand  together,  we  think  that  these  two 
clauses  may  be  reconciled  by  giving  the  81st  section  the  effect  of  an  enactment  that 
no  execution  (executed  by  seizure  more  than  two  calendar  months  before  the  date  of 
the  commission)  which,  but  for  a  prior  act  of  bankruptcj^  would  have  entitled  the 
execution-creditor  to  a  preference  over  other  creditors,  should  be  defeated  by  any 
prior  act  of  bankruptcy  of  which  the  execution-creditor  had  no  notice.     We  also  agree 
in  the  conclusion  drawn  by  the  Court  below,  and  approved  of  by  the  present  Lord 
Chancellor  of  Ireland  (Sir  Edward  Sugden)  in  the  case  of  In  re  Perrin  (Dru.  &  War.  160), 
that  the  108th  section  of  the  stat.  6  Geo.  4,  c.  16,  is  still  operative,  and  that  the  late 
act  has  not  repealed  or  altered  it,  either  expressly  or  by  implication.     Taking,  there- 
fore, those  provisions  of  the  stat.  2  &  3  Vict.  c.  29,  which  are  applicable  to  this  case, 
as  substituted  for  those  in  the  81st  section  of  the  former  statute,  [575]  the  question 
in  each  case  would  be,  whether  the  execution  under  consideration  was  one  that,  but 
for  a  prior  act  of  bankruptcy,  would  have  entitled    the  execution-creditor  to  such 
preference;  and  this  question  would  be  answered  by  reference  to  the  108th  section  of 
the  6  Geo.  4,  c.  16.     If  the  execution  had  been  completed  by  sale  before  the  date  of 
the  fiat,  the  108th  section  would  have  no  application,  and  the  protection  would  be 
complete  :  if  the  execution  had  been  levied  by  seizure  only,  the  case  would  be  within 
the  exception,  and  would  not  be  affected  by  the  108th  section,  unless  it  also  came 
within  the  terms  of  the  proviso.     Now,  the  facts  of  the  present  case  bring  it  within  the 
terms  of  the  enactment,  and  of  the  exception,  and  also  of  the  proviso;  and  therefore 
leave  it  under  the  operation  of  the  enactment,  because  the  proviso  takes  it  out  of  the 
operation  of  the  exception.     It  is  a  case,  therefore,  in  which  the  execution-creditor 
would   have  had  no   title    to  preference,  even  if   there   had   been    no  prior  act  of 
bankruptcy,  and  consequently  he  is  not  brought  within  the  protection  of  the  stat. 
2  &  :i  Vict.  c.  29. 
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The  proviso  leliiting  to  warrants  of  attorney  given  by  way  of  fraudulent  preference 
was  evidently  intended  to  cover  cases  where  the  sale  as  well  as  the  seizure  had  taken 
place  before  the  date  of  the  fiat,  and  which,  for  the  reasons  already  given,  would  not 
come  under  the  operation  of  the  108th  section  ;  and  probably  to  prevent  any  inference 
that  might  have  been  .drawn  from  the  insertion  of  the  exception  in  cases  of  payment, 
and  its  omission  in  cases  of  execution  ;  and  does  not,  we  think,  afford  any  sound 
objection  to  the  construction  which  the  Court  of  Exchequer  has  put  upon  the  earlier 
part  of  the  clause. 

The  judgment,  therefore,  will  be  affirmed. 

Judgment  affirmed. 


[576]    Reports    of   Cases    Argued   and    Determined    in    the    Courts    of 
Exchequer  and  Exchequer  Chamber,  Trinity  Term,  6  Vict. 

Price  v.  Kees.  Exch.  of  Pleas.  May  26,  1843. — In  debt,  the  plaintiff' demanded  the 
sum  of  101.  18s.  ;  the  declaration  then  alleged,  that  the  defendant  was  indebted 
to  the  plaintiff  in  £100  for  work  and  labour,  &c.,  and  in  £100  on  an  account 
stated  ;  and  averred,  that  although  the  defendant  had  paid  891.  2s.,  parcel  of  the 
said  monies,  yet  he  had  not  paid  the  residue,  amounting  to  the  sum  of  101.  18s. 
above  demanded  : — Held,  that,  on  nunquam  indebitatus  pleaded  to  this  declara- 
tion, the  plaintiti'  was  bound,  in  order  to  recover,  to  prove  a  debt  exceeding  the 
sum  of  891.  2s. 

[S.  C.  1  D.  efe  L.  361  ;  12  L.  J.  Ex.  372  ;  7  Jur.  606.     Applied,  Smethurst  v.  Taylor, 

1844,  12  M.  &  W.  545.] 

Debt.  In  the  commencement  of  the  declaration,  the  plaintiff  demanded  the  sum 
of  101.  18s.  ;  and  the  declaration  went  on  to  allege,  that  the  defendant  was  indebted 
to  the  plaintiff  in  £  1 00  for  work  and  labour  and  materials,  and  in  £  1 00  for  money 
due  on  an  account  stated ;  and  concluded  with  an  averment,  that  although  the 
defendant  paid  part  of  the  said  monies,  that  is  to  say,  the  sum  of  891.  2s.,  parcel  as 
aforesaid,  yet  he  had  not  paid  the  residue  of  the  .said  monies,  amounting  to  the  said 
sum  of  101.  18s.  above  demanded,  or  any  part  thereof.     Plea,  nunquam  indebitatus. 

At  the  trial,  before  the  under-sheriff  of  the  county  of  Carmarthen,  the  plaintiff 
proved  a  debt  for  work  and  labour  [577]  done,  and  materials  furnished  by  him  for  the 
defendant,  to  the  amount  of  131.  10s.  only.  It  was  thereupon  insisted  for  the 
defendant,  that  he  was  entitled  to  the  verdict,  unless  the  plaintiff  proved  a  debt 
exceeding  the  sum  of  891.  2s.,  the  amount  which  was  admitted  by  the  declaration  to 
have  been  paid.  The  under-sheriff  reserved  the  point,  and  the  plaintiff  oljtained  a 
verdict,  damages  71.  10s.,  with  leave  to  move  to  enter  a  nonsuit  or  a  verdict  for 
the  defendant. 

E.  V.  Williams  having  obtained  a  rule  nisi  accordingly. 

Sir  John  Bayley  now  shewed  cause.  This  mode  of  declaring  has  been  of  late 
frequently  adopted,  and  was  suggested  by  this  Court,  in  NichoU  v.  Williams  (2  M.  <Si 
W.  764),  to  be  the  proper  one  in  such  a  case,  where  the  plaintiff  goes  for  a  balance. 
The  payment  being  admitted  on  the  record,  the  sum  claimed  in  the  action  will  be 
assumed  to  be  a  balance,  on  proof  of  which  the  plaintiff  is  entitled  to  recover.  If  the 
plaintifl'  had  given  credit  for  these  payments  by  a  bill  of  particulars,  and  that  had  been 
used  in  evidence  by  the  defendant,  the  plaintiff  could  have  recovered  for  the  balance 
only  ;  and  the  same  rule  ought  to  prevail  where  the  payments  are  admitted  on  the 
record.  If  this  objection  be  allowed  to  prevail,  it  will  be  like  allowing  a  defendant 
to  give  evidence  of  payment  under  the  general  issue.  It  would  subject  the  plaintiff 
to  extreme  inconvenience  to  compel  him  to  prove  the  whole  original  debt,  which  might 
consist  of  several  thousand  pounds,  and  the  costs  of  proof  of  the  whole  debt  would 
not  be  allowed  on  taxation.  The  defendant  has  no  right  at  the  trial  to  say  that  the 
101.  18s.  is  the  part  paid,  because  the  declaration  expressly  distinguishes  the  two  sums. 
[Lord  Abinger,  C.  B.  You  must  prove  the  whole  debt,  in  ordei'  to  shew  that  this 
is  the  balance  of  it.  How  can  the  plaintiff  prove  that  [578]  it  is  due  modo  et  forma, 
without  shewing  it  to  be  a  balance?  According  to  your  argument,  if  he  provotl  an 
account  shewing  891.  2s.  to  have  been  all  that  ever  was  due,  he  would  have  a  verdict.] 
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No;  in  that  case  he  would  be  defeated  by  his  admission  on  the  record.  Where  a 
plaintiff  by  his  particulars  gives  credit  for  certain  payments,  and  claims  a  balance  only, 
(and  the  case  cannot  be  stronger  by  the  admission  on  the  record  than  by  admitting 
them  in  the  particulars),  a  plea  of  payment  is  considered  as  pleaded  to  that  balance  : 
Eushvick  V.  Harman  (6  M.  &  W.  13).  Freeman  v.  Crafts  (4  M.  &  W.  4)  shews  also 
what  would  have  been  the  effect  of  a  plea  of  payment  in  this  case.  That  was  debt 
for  work  and  labour,  &c.,  the  aggregate  sum  stated  in  the  declaration  being  £30. 
The  defendant  pleaded  payment  of  divers  sums  of  money,  amounting  in  the  whole  to 
the  amount  of  all  the  monies  in  the  declaration  mentioned  ;  and  he  proved  payments 
to  the  amount  of  £92 ;  but  the  plaintiff'  having  proved  work  done,  &c.,  to  the  amount 
of  £107,  it  was  held  that  he  was  entitled  to  a  verdict  for  the  balance,  and  was  not 
bound  to  new  assign.  The  plea  of  payment,  therefore,  to  be  good,  must  be  pleaded 
to  the  breach,  which  is  the  non-payment  of  the  balance.  So  here,  it  is  just  the  same 
as  if  the  defendant  had  declared  for  the  101.  18s.,  without  any  reference  to  the  891.  2s. 
which  by  the  admission  is  out  of  the  record  altogether.  In  Alston  v.  Mills  (9  Ad.  &  E. 
248;  1  P.  &  D.  197),  the  declaration  was  in  assumpsit  for  8331.  16s.,  and  admitted 
payment  of  6641.  3s.  6d.,  claiming  the  residue.  The  defendant  pleaded  payment  of 
all  the  monies  in  the  declaration.  The  plaintiff  new  assigned,  that  the  action  was 
brought,  not  for  1751.  17s.,  parcel  of  the  monies  in  the  declaration  mentioned,  and 
which  had  been  paid,  but  for  another  like  sum  (describing  it) ;  and  denied  the  pay- 
ment of  the  residue  :  to  which  the  defendant  pleaded  payment,  and  a  denial  of  the 
diversity  of  the  causes  of  action.  [579]  And  it  was  held  that  the  plea  to  the  declara- 
tion was  not  confined  to  the  balance,  and  that  the  new  assignment  did  not  admit  that 
the  1 751.  1 7s.  which  had  been  paid  was  a  part  of  that  balance,  so  ;is  to  entitle  the 
defendant  to  a  verdict,  on  proof  of  payment  of  a  further  sum,  sufficient  to  make  up  the 
balance.     He  cited  also  Mmris  v.  Jones  (1  Q.  B.  397  ;  1  G.  &  D.  13). 

E.  V.  Williams,  contra,  was  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  think  this  rule  ought  to  be  made  absolute  to  enter  a 
nonsuit.  This  declaration  is  not  framed  in  the  ordinary  form  ;  it  alleges  that  £100 
was  due  from  the  defendant,  but  admits  that  he  has  paid  891.  2s.  of  that  sum,  and 
then  claims  to  recover  the  balance  of  101.  18s.  To  this  the  defendant  pleads,  that 
he  was  never  indebted  ;  and  the  effect  of  that  plea  is,  to  deny  that  he  ever  was  indebted 
in  such  a  manner  as  to  leave  any  balance  due,  after  deducting  the  sum  for  which  the 
plaintiff'  has  given  credit  in  his  declaration.  The  plea  is,  in  truth,  a  traverse  of  the 
existence  of  a  balance  being  due  to  the  plaintiff.  On  this  issue  the  defendant  is 
entitled  to  the  verdict,  unless  the  plaintiff"  proves  a  debt  originally  existing,  which 
exceeds  in  amount  the  sum  he  admits  to  have  been  paid,  and  so  leaves  a  balance  due. 
No  doubt  it  is  true,  as  a  general  principle,  that  a  defendant  cannot  give  payments  in 
evidence  under  a  plea  of  never  indebted,  because,  under  that  plea,  the  only  question 
is,  whether  he  ever  was  indebted,  and,  if  he  ever  was,  the  issue  must  be  found  against 
him.  But  here  the  plaintiff,  on  the  face  of  his  declaration,  goes  for  a  balance  ;  a  plea 
of  payment  then  becomes  unnecessary,  because  the  matter  put  in  issue  by  the  plea 
of  nunquam  indebitatus  is  the  existence  of  any  balance,  after  deducting  the  sum  for 
which  credit  is  given.  Suppose  the  declaration  had  been  in  the  usual  form,  and  the 
de-[580]-fendant  had  pleaded  payment  of  891.  2s.,  and  nunquam  indebitatus  as  to  the 
residue,  that  would  have  obliged  the  plaintiff'  to  prove  a  debt  to  a  greater  amount 
than  891.  2s.  The  same  rule  must  apply  here.  The  decision  in  Alston  v.  Mills  seems 
to  be  perfectly  correct :  but  there  the  defendant  pleaded  non  assumpsit,  and  payment 
of  all  the  monies  mentioned  in  the  declaration ;  whereas  here  the  plea  is  merely  that 
he  was  never  indebted  modo  et  forma,  that  is,  for  the  balance. 

GuRNEY,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  same  opinion.  1  do  not  see  that  this  is  an  embarrassment 
arising  from  the  particular  mode  of  pleading  adopted  in  this  case.  Wherever  a  plaintiff 
goes  for  the  balance  of  any  account,  whether  there  be  a  plea  of  payment,  or  he  have 
given  credit  for  a  part  in  the  declaration,  he  must  prove  the  whole  account.  It  is 
said  the  Master  would  not  allow  the  costs  of  proving  the  entire  debt :  but  that  is  only 
saying  that  he  would  not  do  what  it  is  his  duty  to  do;  because  it  is  clear  that 
he  ought  to  allow  the  costs  of  all  that  it  was  necessary  to  prove  in  order  to  sustain 
the  issue. 

Kule  absolute. 


11M.&W.581.  FAULKNER   r.  JOHNSON  937 

[581]  Faulkner  v.  Johnson  and  Othek.s.  Exeli.  of  Pleas.  May  'J!),  I,s43.— In 
ail  action  by  the  assignee  of  a  replevin  bond,  the  defendant  pleaded,  that  the 
bond  was  oljtained  from  him  in  the  name  of  the  sheritt  by  T.  II.,  under  colour 
and  pretence  that  he  was  a  deputy  of  the  sherill'  for  taking  replevins,  whereas  be 
had  no  deputation  or  authority  from  the  sheriff;  abstjue  hoc  that  the  sheriff  took 
the  bond  :  on  which  issue  was  joined  : — Held,  that  the  only  matter  in  issue  was 
whether  the  sheriff  took  the  bond;  and  that  evidence  of  T.  H.'s  acting  as  the 
deputy  of  the  sheriff'  was  sufficient  prima  facie  evidence  of  his  appointment,  and 
cast  on  the  defendant  the  onus  of  proving  his  non-appointment. 

[S.  G.  1  D.  &  L.  34G;  12  L.  J.  Ex.  433;  7  Jur.  584.] 

Dclit  by  the  assignee  of  a  replevin  bond,  given  by  the  defendant  to  the  sheriff  of 
iStatibrdshire.  Plea,  (by  one  of  the  defendants),  that  the  said  supposed  writing 
obligatory  in  the  declaration  mentioned  was  taken  from  him,  the  defendant,  in  the 
name  of  the  sheriff  of  Staffordshire,  by  one  T.  H.,  under  colour  and  pretence  that  the 
said  T.  H.  was  a  deputy  of  the  said  sheriff  for  taking  I'eplevins ;  and  that  the  said 
sheriff  had  not  deputed  the  said  T.  H.,  nor  had  the  said  T.  H.  any  authority,  to  take 
replevins,  &c.  :  without  this,  that  the  said  sheriff  took  the  said  writing  obligator)', 
modo  et  forma  ;  concluding  to  the  country  :  on  which  issue  was  joined.  The  other 
defendants  pleaded  nul  tiel  record. 

At  the  trial  before  Gurney,  B.,  at  the  London  sittings  after  Easter  Term,  it 
appeared  that  the  bond  in  question  was  given  by  the  defendant  to  T.  H.,  who  acted 
as  a  replevin  clerk  for  the  sheriff;  but  no  evidence  was  given  of  his  actual  appoint- 
ment :  and  it  was  thereupon  objected  for  the  defendant,  that  his  authority,  being 
expressly  put  in  issue,  ought  to  have  been  specifically  proved,  by  the  production  of 
his  appointment.  The  learned  Judge  overruled  the  objection,  and  the  plaintiff 
obtained  a  verdict,  damages  £321. 

VV.  J.  Alexander  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  This 
plea  put  in  issue  the  formal  proof  of  the  appointment  of  the  replevin  clerk,  under  the 
stat.  1  &  2  Ph.  &  M.  c.  12,  s.  3,  and  evidence  of  his  acting  as  clerk  merely  was  not 
sufficient  in  such  a  case,  although  ordinarily,  no  doubt,  the  acting  in  execution  of  a 
ministerial  office  is  evidence  from  which  to  presume  a  valid  appointment.  [Parke,  B. 
'Ihe  only  matter  put  in  issue  is,  that  [582]  the  sheriff  took  the  bond.]  Modo  et 
forma ;  that  is,  with  reference  to  the  former  part  of  the  plea.  [Parke,  B.  No  ;  that 
is  mere  preamble,  and  not  in  issue.]  The  only  evidence  that  the  bond  was  taken  by 
the  sheriff  was  that  it  was  taken  by  this  person.  The  appointment  lay  within  the 
plaintiff's  knowledge ;  the  defendant  could  not  be  expected  to  prove  a  negative.  In 
G-riJ/Uh  V.  Stephens  (1  Chit.  Kep.  196),  the  sheriff' was  prohibited  from  proceeding  in  a 
replevin  suit,  on  the  ground  that  the  replevin  had  been  granted  by  a  person  who  was 
not  duly  appointed  by  the  sheriff,  although  he  had  for  many  succeeding  years  been 
appointed  by  previous  sheritt's  to  act  in  that  capacity,  and  his  acting  as  such  was 
known  to  the  then  sheriff.  In  Bex  v.  Verelst  (3  Camp.  432),  where  a  party  had  acted 
as  suirogate  for  many  years,  but  he  appeared  not  to  have  been  appointed  according  to 
the  canon  law.  Lord  Ellenborough  held  that  his  authority  to  administer  an  oath  was 
negatived.  Here  the  question  of  a  due  appointment  was  sufficiently  raised,  b}'  the 
form  of  the  plea,  to  call  upon  the  plaintiff  for  further  evidence. 

Lord  Aiungek,  C  B.  I  think  it  was  not  raised  at  all :  a  defendant  cannot  raise 
such  a  question  by  a  mere  inducement  to  a  traverse.  Here  he  has  given  the  bond  to 
the  sheriff,  who  has  assigned  it :  that  is  sufficient  prima  facie  evidence,  as  against  him, 
that  it  was  properly  taken.  In  Hex  v.  Vcichl,  the  prima  facie  evidence  of  the  surro- 
gate's authority  to  administer  an  oath  was  rebutted  by  proof :  here  the  prima  facie 
evidence  of  appointment  was  not  impeached.     There  will  be  no  rule. 

Parke,  B.  I  am  of  the  same  opinion.  All  that  is  in  issue  in  this  case  is,  whether 
the  sheriff  took  the  bond  ;  the  inducement  is  no  part  of  the  issue.  The  defendant  is 
just  in  the  same  position  as  if  he  had  simply  traversed  the  [583]  fact,  without  any 
Hiducement :  he  cainiot,  hy  introducing  a  preamble  to  his  traverse,  alter  the  terms  of 
the  issue  or  the  onus  of  proof.  Then  it  is  clear  that  a  bond  was  given  to  the  sheriff, 
and  assigned  by  him  ;  that  is  prima  facie  evidence  against  the  defendant,  and  he  had 
none  to  rebut  it.  It  became  incumbent  upon  him  to  pi'ove  the  non-appointment :  and 
it  is  no  answer  to  say  that  he  would  be  thereby  called  u[)on  to  prove  a  negative. 

Ex.  Div.  VIII. — 30* 
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Parties  to  suits  ;ire  fiec]iieiitly  in  tluit  position.     The  defendant  might  have  called  the 
clerk  himself  to  prove  that  he  had  never  been  appointed. 

GUKNKY,  B.,  and  RoLFE,  B.,  concurred. 

Kule  refused. 

Bradley  v.  Urquhart.  Excb.  of  Pleas.  May  29,  1843. — In  sci.  fa.  against  a 
member  of  the  Patent  Rolling  and  Compressing  Iron  Company,  under  the  4  &  5 
Vict.  c.  l.xxxix.  s.  12: — Held,  that  after  the  defendant  had  pleaded,  and  a 
demurrer  to  the  plea  had  been  argued,  and  judgment  given  thereon  for  the 
plaintilT,  the  defendant  was  too  late  to  move  to  set  aside  the  scire  facias,  on  the 
ground  that  it  had  been  issued  without  leave  first  granted  by  the  Court,  as 
required  by  that  statute. 

Kelly  moved  for  a  rule  to  shew  cause  why  the  scire  facias  issued  in  this  ease  (see 
ante,  p.  456)  should  not  be  set  aside,  as  having  been  issued  without  leave  of  the  Court. 
It  may  be  said  that  this  application  is  too  late,  the  case  having  already  been  argued 
on  demurrer,  and  the  judgment  of  the  Court  given  for  the  defendant ;  but  the  answer 
is,  that  if  the  scire  facias  issued  without  leave  of  the  Court,  that  is  an  absolute  nullity, 
which  cannot  be  waived  by  lapse  of  time,  and  not  merely  an  irregularity.  It  is  only 
by  the  1 2th  section  of  the  act  of  Parliament,  4  &  5  Vict.  c.  Ixxxix.  (set  forth  ante, 
p.  452),  that  authority  is  given  to  issue  execution  against  the  members  of  this  Company, 
and  that  is  conditionally  on  the  leave  of  the  Court  having  been  first  obtained  :  without  it, 
the  scire  facias  is  wholly  unauthorized.  Where  an  act  of  Parliament  makes  a  proceeding 
conditional  on  something  else  to  be  done,  if  that  be  notdone,  the  proceeding  is  altogether 
void.  Thus,  where  the  Lottery  Act,  27  &eo.  3,  e.  1,  re-[584]-quired  that,  before  suiug 
for  penalties  under  the  act,  the  plaintiff  should  make  an  affidavit  specifying  the  amount 
of  the  penalties  sued  for,  and  that  amount  should  be  specified  in  the  first  process, 
the  proceedings  wei-e  all  set  aside  for  want  of  these  things  being  done :  Max.  v.  Home 
(4  T.  R.  349) :  and  it  was  held  that  the  objection  was  not  waived  by  the  defendant's 
putting  in  bail:  Goodwin  v.  Parri/ (id.  577).  So,  where  a  plea  in  abatement  is  filed 
without  the  requisite  affidavit,  it  is  a  nullity  ;  and  no  act  of  the  plaintiff,  apparently 
acquiescing  in  it,  will  be  construed  into  a  recognition  of  it:  Garralt  v.  Hooper  (1  Dowl. 
P.  C.  28).  In  like  manner,  if  a  warrant  of  attorney,  or  cognovit,  be  not  properly 
attested  pursuant  to  the  statute,  it  may  be  set  aside  after  any  lapse  of  time,  or  any 
steps  taken  by  the  parties.(d)  This  is  a  proviso  in  immediate  defeasance  of  the  power 
given  by  the  act  of  Parliament;  and  until  execution  has  issued,  the  defendant  is  in 
time  to  take  advantage  of  it. 

Parke,  B.  I  think  it  is  too  late,  after  the  defendant  has  pleaded  to  the  scire  facias, 
and  a  demurrer  to  his  plea  has  been  argued,  and  judgment  given  against  him,  for  him 
to  come  to  .set  aside  the  scire  facias  on  this  ground.  The  statute  does  not  .say,  that 
unless  leave  be  first  granted  by  the  Court,  the  scire  facias  shall  be  void  to  all  intents 
and  purposes,  but  only  that  no  execution  shall  issue  without  leave  first  granted  by  the 
Court.  If  that  be  not  done,  the  defendant  should  take  the  objection  in  due  time,  and 
not  plead  to  the  scire  facias. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

[585]  The  Attorney-General  v.  Hurel.  Exch.  of  Pleas.  May  29,  1843.— 
Where  customable  goods  are  landed  by  bill  of  sight,  under  the  3  &,  4  Will.  4,  c.  52, 
s.  24,  and  are  afterwards  removed  without  payment  of  duties,  and  without  a 
perfect  entry  having  been  made  of  them  pursuant  to  that  statute,  they  are  in  the 
situation,  for  all  puri^oses,  of  goods  illegally  unshipped,  and  all  persons  who  assist 
in  removing  or  harbouring  them,  knowing  due  entry  not  to  have  been  made,  are 
liable  to  the  penalties  imposed  by  the  3  &  4  Will.  4,  c.  53,  s.  44. 

[S.  C.  12  L.  J.  Ex.  413.] 
This  was  an  information  against  the  defendant  for  penalties  under  the  Customs 
{d)  See  Gripper  v.  Bristow,  6  M.  &  W.  807  ;  Cox  v.  Edwards,  2  Dowl.  P.  C.  (N.  S)  55. 
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Eeguliition  Act,  3  &  4  Will,  i,  c.  52,  ;uid  thu  Smuggling  Prevoiilioii  Act,  3  &  .i 
Will.  4,  c.  53.(«) 

The  tir.st  coiiut  charged  the  defemhuit  with  having  been  conceiiied  in  the  illegal 
unshipping  of  certain  customable  goods,  the  duties  on  which  had  not  been  paid.  The 
seconil  count  charged,  that  goods  illegally  unshipped,  the  duties  on  which  had  not 
been  paid,  had  come  to  the  possession  of  the  defendant,  lie  well  knowing  the  same 
to  have  been  illegally  unshipped  ;  and  the  third  charged,  that  he  knowingly  harboured 
and  concealed  goods  which  had  been  illegally  unshipped  without  payment  of  the 
duties. 

At  the  trial  before  Lord  Abingei-,  C.  B.,  at  the  Middlesex  sittings  after  Easter 
Term,  it  appeared  that  the  goods  in  question  had  been,  in  the  first  insUince,  landed 
provisionally  by  bill  of  sight,  under  the  3  &  4  Will.  4,  c.  52,  s.  24  :  and  that  aftervvai'ds 
a  forged  and  fraudulent  "perfect  entry"  was  made  out,  by  which  a  smaller  quantity 
of  goods  appeared  to  be  imported  than  was  the  fact,  and  luider  which  the  goods  were 
removed  from  the  Custom-[586]-house ;  and  the  (juestiou  was,  whether  the  defendant 
was  a  party  to  this  fraud.  It  was  however  contended,  on  his  behalf,  that,  inasmuch  as 
the  goods  weie  regularly  landed  under  the  bill  of  sight,  they  could  not  be  said  to  have 
been  "  illegally  unshipped ; "  and  therefore  this  information  could  not  be  sustained. 
The  Lord  Chief  Baron  overruled  the  objection,  and  a  verdict  was  found  for  the  Crown, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  of  not  guilty,  if  the 
Court  should  thiidv  the  above  objection  well  founded. 

Erie  now  moved  accordingly.  The  goods,  having  been  landed  under  the  bill  of 
sight,  were  legally  landed,  and  became  subject  to  the  control  and  inspection  of  the 
custom-house  officers,  and  cannot  be  said  to  have  Ijeen  illegally  un-[587]-shipped, 
merely  because  the  subsequent  entry,  under  which  they  were  lemoved,  was  fraudulent. 
The  general  prohibition  of  the  3  &  4  Will.  4,  c.  52,  s.  2,  is,  that  "  no  goods  shall  be 
unladen  from  any  ship  arriving  from  parts  beyond  the  seas,"  before  due  report  of  the 
ship  and  due  entry  of  the  goods  shall  have  been  made,  and  warrant  granted  in  manner 

(a)  The  following  sections  of  the  acts  are  material : — 

The  3  &  4  Will.  4,  c.  52,  s.  18,  enacts,  that  the  person  entering  any  goods  inwards 
shall  deliver  to  the  collector  or  controller  a  bill  of  the  entry  of  such  goods,  expressing 
(amongst  other  things)  the  quantity  and  description  of  the  goods,  and  the  number, 
and  denomination  and  description  of  the  respective  packages  containing  them. 

Sect.  24  enacts,  that  if  the  importer  of  any  goods,  oi-  his  agent,  after  full  con- 
ference with  him,  shall  declare  before  the  collector  or  controller,  that  he  cannot,  for 
want  of  full  information,  make  a  full  or  perfect  entry  of  such  goods,  and  shall  make 
and  subscribe  a  declaration  to  the  truth  thereof,  it  shall  be  lawful  for  the  collector 
and  controller  to  receive  an  entry,  by  bill  of  sight,  for  the  packages  or  parcels  of  such 
goods,  by  the  best  description  which  can  be  given,  and  to  grant  a  warrant  thereupon, 
in  order  that  the  same  may  be  provisionally  landed,  and  may  be  seen  and  examined 
by  such  importer,  in  presence  of  the  proper  officers ;  and  within  three  days  after  any 
goods  shall  have  been  so  landed,  the  importer  shall  make  a  full  and  perfect  entiy 
thereof,  and  shall  either  pay  down  all  duties  which  shall  be  due  and  payable  upon 
such  goods,  or  shall  duly  warehouse  the  same,  according  to  the  purport  of  the  full 
and  perfect  entry  or  entries  so  made  for  such  goods  &c.  :  Provided,  that  if,  when  full 
or  perfect  entry  be  at  any  time  made  for  any  goods  provisionally  lauded  as  aforesaid, 
by  bill  of  sight,  such  entry  shall  not  be  made  in  manner  hereinbefore  recjuired  for 
the  due  landing  of  goods,  such  goods  shall  be  deemed  to  be  goods  landed  without 
due  entry  thereof,  and  shall  be  subject  to  the  like  forfeiture  accordingly. 

By  sect.  28,  goods  landed  by  bill  of  sight,  and  fraudulently  concealed  or  packed 
with  intent  to  deceive  the  officers  of  customs,  are  to  be  forfeited. 

By  the  3  &  4  Will.  4,  c.  53,  s.  44, 'persons  who  shall  assist  or  be  otherwise  concerned 
in  the  unshipping  of  any  goods  which  are  prohibited  to  be  imported,  oi'  the  duties  for 
which  have  not  been  paid  and  secured,  or  who  shall  knowingly  harbour,  keep,  or 
conceal,  &c.,  any  goods  which  have  been  illegally  unshipped  without  payment  of 
duties,  or  which  shall  have  been  illegally  I'cmoved  from  any  warehouse  or  place  of 
security,  &c.,  or  to  whose  hands  and  possession  any  such  uncustomed  or  prohibited 
goods  shall  knowingly  come,  or  who  shall  assist  or  be  concerned  in  the  illegal  removal 
of  any  goods  from  any  warehouse  ov  place  of  security,  shall  forfeit  either  the  treble 
value  thereof,  or  the  penalty  of  lUUl.,  at  the  election  of  the  commissioners  of  customs. 
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thereinafter  directed.  That  implies  that  there  is  a  liceiLse  to  land  the  goods,  if  those 
forms  lie  observed.  Then  the  24th  section  empowers  the  importer  of  goods,  on  his 
makiii"  declaration  that  he  cannot  for  want  of  full  information  make  a  full  or  perfect 
entrv  of  the  goods,  to  make  an  entry  by  bill  of  sight,  upon  which  the  collector  or  con- 
troller is  authorized  to  grant  a  warrant,  in  order  that  they  may  be  provisionally  landed, 
a  perfect  entry  being  made  within  three  days  afterwards.  The  Crown  relies  on  the 
pi'oviso  contained  in  that  section,  that  if,  when  perfect  entry  be  so  made,  it  shall  not 
be  made  in  maimer  thereinbefore  required  for  the  due  landing  of  goods,  "such  goods 
shall  be  deemed  to  be  goods  landed  without  due  entry  thereof,  and  shall  be  subject 
to  the  like  forfeiture  accordingly."  But  this  is  not  an  information  for  the  forfeiture 
of  the  goods,  but  for  penalties  under  the  44th  section  of  the  3  &  4  Will.  4,  c.  53. 
That  act  contains  provisions  for  the  imposition  of  forfeitures  as  well  as  of  penalties; 
see  ss.  "iiS,  30,  31.  The  Crown  ought  to  have  proceeded  for  the  illegal  removal  of  the 
goods,  which  is  provided  against  by  the  same  clause.  The  words,  "assist  or  be 
concerned  in  the  unshipping  of  any  goods,"  ought  not  to  be  strained  beyond  their 
natural  meaning.  1  he  construction  contended  for  by  the  Crown  would  make  a  person 
ex  post  facto  liabl^  who  innocently  assisted  in  the  actual  unshipping. 

LoKD  Abinger,  C.  B.  In  this  information  for  penalties,  the  question  which  I 
submitted  to  the  jury,  and  upon  which  they  found  their  verdict  against  the  defendant, 
was  as  to  his  knowledge  of  the  fraudulent  transaction,  and  [588]  upon  that  point  it 
appeared  to  me  that  their  verdict  was  perfectly  correct.  But  a  legal  oljjection  is 
taken  to  the  information  ;  and  it  is  contended,  that,  as  these  goods  were  landed  by 
bill  of  sight,  under  the  inspection  and  control  of  the  Custom-house  officers,  the  fraud 
subsequently  committed  could  not  render  their  unshipment  illegal.  It  seems  to  me 
that  a  very  short  and  complete  answer  was  given  to  the  objection  by  the  Attorney- 
General  at  the  trial,  founded  upon  the  proviso  in  the  24th  section  of  the  3  &  4  Will.  4, 
c.  53,  which  authorizes  the  landing  by  bill  of  sight.  By  previous  sections  of  the  act, 
no  goods  can  be  landed  without  a  full  and  perfect  entry  made  of  their  contents. 
Then,  the  24th  section,  after  allowing  the  provisional  landing  of  the  goods  by  bill  of 
sight,  in  cases  where  the  importer  declares  that  he  cannot,  for  want  of  full  information, 
make  a  full  and  perfect  entry,  provides,  that  "  if,  when  full  or  perfect  entiy  be  at  any 
time  made  for  any  goods  provisionally  landed  as  aforesaid  by  bill  of  sight,  such  entry 
shall  not  be  made  in  manner  thereinbefore  required  for  the  due  landing  of  goods,  such 
goods  shall  be  deemed  to  be  goods  landed  without  due  entry  thereof,  and  shall  be 
subject  to  the  like  forfeiture  accordingly.  Now,  goods  landed  without  due  entiy  are 
clearly  unlawfully  landed;  and  therefore,  the  non-payment  of  the  duty,  and  the  fraud 
in  not  making  a  perfect  entry  according  to  the  directions  of  the  statute,  take  the 
goods  out  of  the  protection  of  the  previous  clauses  of  the  statute,  and  leave  them  in 
the  same  condition  as  if  they  were  landed  without  any  entry  at  all,  and  therefore 
"illegally  unshipped."  But  then  Mr.  Erie  says,  that  the  defendant  was  not  thereby 
lialile  to  penalties,  but  merely  to  a  forfeiture  of  the  goods.  But  it  must  be  recollected, 
that.  In'  the  3  &  4  Will.  4,  c.  53,  s.  44,  penalties  are  specifically  imposed  on  the 
unshipping  of  goods  which  have  not  paid  duty,  or  the  harbouring  of  such  as  have 
been  illegally  unshipped  ;  and  there  is  no  inconsistency  in  making  such  goods  liable 
to  forfeiture,  and  [589]  also  subjecting  to  penalties  the  persons  concurring  in 
unshipping  or  harbouring  them.  The  only  question,  therefore,  is,  whether  these 
goods  were  unlawfully  unshipped.  They  are  .so,  if  they  are  landed  without  due 
entry  ;_  and,  by  the  express  provision  of  the  statute,  goods,  upon  which  a  perfect 
entry  is  not  bona  fide  made  according  to  the  directions  thereiu  contained,  are  to  be 
deemed  to  have  been  landed  without  due  entry.     There  will  therefore  be  no  rule. 

Parke,  B.  I  am  of  the  same  opinion.  Although  the  24th  section  is,  perhaps,  not 
worded  with  that  correctness  which  is  desirable  in  such  a  case,  its  meaning  is  very 
clear :  that  if  the  goods  be  unshipped  without  entry,  by  bill  of  sight,  and  a  perfect 
entiy  be  not  afterwards  made,  they  are  in  the  same  situation  as  if  they  had  been 
unshipped  without  payment  of  duty,  and  without  any  entry  at  all.  The  meaning  of 
the  proviso  is,  that  the  goods  are  in  such  a  case  to  be  deemed,  for  all  purposes,  and 
not  merely  for  that  of  forfeiture,  to  have  been  illegally  landed  without  due  entry  ; 
and  therefore  all  the  consequences  of  receiving  or  harbouring  goods  landed  without 
due  entry,  or  without  payment  of  duty,  must  follow  from  it.  But  Mr.  Erie  says,  that 
it  would  be  hard  to  make  any  innocent  person,  who  may  merely  have  assisted  in 
unshipping  the  goods,  liable  to  a  penalty  because  of  a  subsequent'  fraud.     That  con- 
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sequence,  liowever,  would  not  follow.  The  meaning  of  the  clause  is,  that  from  the 
moment  when  clue  entry  ought  to  lie  made,  and  is  not  made,  the  goods  are  to  be 
deemed  illegally  unshipped,  and  subject  to  the  consequences  of  being  so  ;  and  those 
persons  only  who  are  afterwards  concerned  in  removing  or  harbouring  them,  knowing 
them  to  have  been  illegally  unshipped, — that  is,  knowing  that  a  perfect  entry  has  not 
been  made,  or  that  the  duties  have  not  been  paid, — are  liable  to  the  penalties.  That 
constiuction  obviates  the  inconvenience  mentioned  by  Mr.  Erie,  and  on  which  he 
[590]  argues  for  the  more  limited  construction  of  the  24th  section.  It  seems  to  me, 
therefore,  that  all  goods  as  to  which,  in  the  language  of  that  section,  a  perfect  entry 
has  not  been  made,  are  in  the  situation  of  goods  illegally  unshipped  ;  and  consequently 
that  the  defendant,  who  received  these  goods,  knowing  the  duties  not  to  have  been 
l)aid  upon  them,  is  lial)le  to  the  penalties  contained  in  the  S  &  4  Will.  4,  c.  53,  s.  44. 

GuRNEY,  B.,  and  Kolfe,  H.,  concurred. 

Itnle  refused. 


Mason  v.  Bradley.  Exch.  of  Pleas.  May  25,  1843. — In  an  action  by  the  payee 
against  the  maker  of  a  joint  and  several  promissor}'  note,  the  defendant  is  not 
entitled,  under  the  plea  that  he  did  not  make  the  note,  to  set  up  a  defence  that 
he  signed  the  note  as  surety,  on  the  faith  that  other  persons  would  also  sign  it 
as  sureties,  and  that  the  name  of  one  of  them  who  had  so  signed  was  cut  off 
from  the  note. — Semble,  that  the  note  was  vitiated  by  cutting  oft'  the  signature 
of  one  of  the  joint  and  several  makeis  from  it. 

[S.  C.  1  D.  &  L.  380 ;  12  L.  J.  Ex.  425.] 

Assumpsit  by  the  payee  against  the  maker  of  a  joint  and  several  promissoiy  note. 

Plea,  that  the  defendant  did  not  make  the  said  note  modo  et  forma,  and  issue 
thereon. 

At  the  trial  before  (lurney,  B.,  at  the  Middlesex  sittings  after  last  Hilary  Term, 
it  appeared  that  the  defendant  had  signed  the  note  in  question,  which  was  a  joint  and 
several  note,  as  a  surety,  on  the  faith  that  si,x  other  persons  would  sign  it  as  co-sureties 
with  him.  These  six  persons  did  accordingly  sign  the  note ;  but  on  the  note  Ijeing 
produced  at  the  trial,  it  appeared  that  the  name  of  one  Jephson,  the  last  person  who 
had  signed,  had  been  cut  off'  from  the  note.  It  was  thei'eupon  objected  by  the 
defendant,  that  the  name  of  one  of  the  makers  of  the  note  having  been  cut  off,  this 
vitiated  the  note  altogether :  to  which  it  was  answered  that  such  a  defence  could  not 
be  set  up  under  the  plea  that  the  defendant  did  not  make  the  note.  The  learned 
Judge  inclined  to  this  latter  view,  but  directed  the  jury  to  find  a  verdict  for  the 
defendant,  giving  the  plaintiff'  lilierty  to  move  to  entei'  a  verdict  for  the  amount  of 
the  note,  if  the  Court  [591]  should  be  of  opinion  that  the  defendant  could  not  avail 
himself  of  such  a  defence  under  this  plea. 

AVortley  having,  in  Easter  Terra,  obtained  a  rule  accordingly, 

Pashley  (Baines  with  him)  now  shewed  cause.  The  note  was  altogether  vitiated 
by  cutting  oft' the  name  of  one  of  the  makers  of  it.  In  I'igot's  case  (11  Rep.  28G),  it 
was  expressly  laid  down,  that  "  if  two  lie  bounden  in  an  obligation,  and  afterwards  the 
seal  of  one  of  them  is  broken  oft',  this  non  feasance  ex  post  facto  shall  make  void  the 
whole  deed  against  both:"  and  Mathewson's  cane  (5  Rep.  23)  is  cited.  In  Collins  v. 
Frosner  (1  B.  &  Cr.  G82  ;  3  D.  &  R.  112),  where  it  was  held  that  in  the  case  of  a  several 
bond,  the  removing  of  the  seal  of  one  of  the  obligors  did  not  render  it  void  as  to  the 
others,  Ba\dey,  J.,  says,  "  Whei'e  parties  enter  into  a  joint  and  several  bond  for  pay- 
ment of  an  entire  sum  of  money,  whatever  discharges  one  of  the  obligors,  may  <lis- 
charge  the  others."  And  Holroyd,  J.,  after  observing  that  it  was  not  a  joint  and 
several  bond,  says,  "  The  question  is,  whether  cancelling  the  bond  as  to  one  destroys 
it  altogether.  It  has  been  argued  that  it  does,  because  the  obligors  are  in  a  worse 
situation  in  law  than  they  otherwise  would  have  been.  If  the  parties  had  been 
severally  bound  on  one  penalty  only,  there  would  be  force  in  the  ai'gument.  But  this 
is  not  a  bond  for  the  payment  of  the  same  sum  ;  each  is  bound  in  a  different  penalty, 
although  to  the  .same  amount;  and  it  does  not  make  any  one  responsible  for  the 
penalty  of  the  other.     But  it  is  said,  the  parties  have  a  right  to  contribution  at  law. 
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If,  indeed,  ihcy  had  all  lioen  bound  severally  in  the  same  penalty,  then  any  one  paying 
would  pa\-  that  whii-h  anolhcf  w:is  liable  to  pay,  and  so  benefit  him.  That  would  give 
a  renicdv  at  law  for  contribution.  But  the  remedy  [592]  at  law  is  founded  upon  the 
piinciple,  that  one  pays  that  to  which  all  are  liable."  Now  here  the  name  of  one  of 
the  makers  being  removed  from  the  note,  the  defendant  would  lose  his  right  to  con- 
tribution against  him,  if  the  note  were  held  to  be  still  valid,  and  the  amount  recovered 
from  him.  '  Brucrtonh  case  (6  Eep.  2  a.)  is  also  in  point.  It  may  be  said,  however, 
that  all  those  were  cases  of  instruments  under  seal :  but  in  Master  v.  Miller  (4  T.  R. 
320),  it  was  expressly  held  that  the  same  principle  applies  to  all  written  instruments, 
and  that  all  such  instruments  which  are  altered  or  erased  are  thereby  avoided.  But, 
secondly,  it  will  be  said  that  the  defendant  cannot  set  up  this  defence  under  the  plea 
that  he  did  not  make  the  note.  But  it  is  submitted  that  he  is  cleaily  entitled  to  do 
so,  for  he  only  signed  the  note,  and  rendered  himself  liable  upon  it,  upon  the  condition 
that  the  others  should  make  themselves  jointly  liable  with  him,  again.st  whom 
he  might,  in  the  event  of  his  being  called  upon  to  pay  the  amount  of  the  note, 
have  a  remed}^  for  contribution  ;  but  this  alteration  takes  away  his  remedy  against 
Jephson,  and  completely  alters  his  situation,  and  makes  it  a  different  instrument.  In 
Cork  v.  Co.rwell  (2  C.  M.  &  R.  291),  it  was  held  that  a  defendant,  under  a  plea  that  he 
had  never  accepted  the  bill,  might  shew  that  it  had  been  altered  after  acceptance. 
There  it  was  argued  that  such  a  defence  ought  to  be  speciall}'  pleaded  ;  but  Alderson,  B., 
observed,  "  He  has  pleaded  it  specially,  by  saying  that  he  did  not  accept  the  bill  you 
declared  on,  and  produced  in  evidence,  but  a  diflTerent  one."  And  per  BoUand,  B. 
"  The  defendant  says,  in  substance,  the  instrument  on  which  you  claim  against 
me  I  never  accepted.  It  cannot  be  said  to  be  the  same  instrument,  if  there  has  been 
any  alteration."  And  in  Calrert  v.  Baher  (4  M.  &  W.  417),  Parke,  B.,  says,  "On 
the  plea  of  non  est  factum,  cannot  an  alteration  in  the  deed  after  its  [593]  execution 
be  given  in  evidence?"  There  the  defendant,  under  a  similar  plea  to  the  present,  was 
allowed  to  shew  that  the  bill  was  altered  after  acceptance,  by  making  it  payable  at  a 
particular  place.  So  it  has  been  held,  that  the  defence  that  the  requisites  of  the 
Statute  of  Fi'auds  have  not  been  complied  with,  may  be  taken  advantage  of  under  the 
general  issue  :  Bullemere  v.  Hayes  {5  M.  &  W.  4-50),  Eashmod  v.  Kcnijon  (11  Ad.  &  Ell. 
438 ;  3  Per.  &  D.  276).     He  also  referred  to  Byles  on  Bills  of  Exchange,  248. 

Wortley  and  Mellor,  contri,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  the  plaintiflF  is  entitled  to  have  the  rule 
made  absolute,  on  the  ground  that  there  is  no  plea  on  the  record  to  raise  the  defence 
.set  up.  Under  this  plea,  that  the  defendant  did  not  make  the  note,  the  plaintift' 
is  entitled  to  succeed,  on  shewing  that  the  precise  note  declared  on  was  signed  by  the 
defendant,  for  that  was  the  point  in  issue. 

Parke,  B.  I  am  of  the  same  opinion.  It  would  probably  turn  out,  on  examina- 
tion, that  this  note  was  made  void  by  the  removal  of  Jephson's  name  from  it,  according 
to  the  authority  of  Bigot's  case,  and  the  other  authorities  which  have  been  cited.  But 
the  question  is,  whether  the  defendant  can  avail  liimself  of  such  a  defence,  under  the 
plea  that  he  did  not  make  the  note.  No  objection  is  taken  respecting  the  sufficiency 
of  the  stamp ;  and  the  note,  when  produced  in  evidence,  agrees  with  the  statement  of 
it  in  the  declaration,  for  it  is  signed  by  the  defendant.  There  is,  therefore,  no  objection 
on  the  ground  of  variance ;  but  the  objection  raised  is,  that  the  liability  of  the  parties 
to  the  instrument  has  been  altered  by  the  removal  of  the  name  of  one  of  them.  Now, 
that  is  a  defence  which  should  be  specially  pleaded,  according  to  the  well-considered 
judgment  of  the  Court  of  Queen's  Bench,  in  Hemming  v.  [594]  Trcnerif  (9  Ad.  &  Ell. 
926;  1  Per.  &  D.  661).  That  was  an  action  on  a  guarantie,  to  which  the  plea  was 
non  assumpsit;  tiie  instrument  appeared  to  have  been  materially  interlined  after 
execution,  by  the  insertion  of  a  condition  limiting  the  responsibility  of  the  defendants  ; 
and  the  Court  held  that  the  plaintiff  was  entitled  to  recover,  and  that  the  above 
defence  ought  to  have  been  specially  pleaded.  As  to  the  case  of  Cahcrt  v.  Baker,  the 
Court  do  not  appear  to  have  adverted  to  the  circumstance,  that  the  alteration  in  the 
bill  sued  on  was  not  such  as  to  require  a  new  stamp ;  and  I  am  under  an  impression 
that  this  Court  pointed  out  that  distinction  a  few  terms  ago,  and  expressed  a  doubt  as 
to  the  authority  of  that  case  to  that  extent.  I  do  not  think  that  case  can  be  supported, 
where  the  alteration  is  not  such  as  to  cause  a  variance  between  the  statement  in  the 
declanition  and  the  instrument  when  produced,  or  to  raise  an  objection  to  the  stamp 
on  the  document ;  it  is  only  applicable  where  the  alteration  is  such  as  to  put  an  end  to 
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existing  liiiliilities.     This  is  .a  defence  of  ;i  diHorent  nature,  which,  since  the  New  Ivules, 
ought  to  be  specially  pleaded. 

GuRNEY,  B.,  a,nd  Rolfe,  B.,  concurred. 

Rule  absolute. 

[595]  Edwards  and  Others,  Assignees  of  Marshall  and  Hall,  Bankrupts  v. 
Sheruen.  Ex'ch.  of  Pleas.  June'],  1843. — The  24th  .section  of  the  Bankrupt 
Act,  .5  &  6  Vict.  c.  122,  whereliy  the  London  Gazette,  containing  the  advertise- 
ment of  the  adjudication  of  bankruptcy,  is  made,  in  certain  cases,  conclusive 
evidence  of  the  bankruptcy,  does  not  apply  to  adjudications  made  before  the 
1 1th  of  November,  1842,  on  which  day  the  act  came  into  operation. 

[S.  C.  1  D.  &  L.  338;  12  L.  J.  Ex.  441  ;  7  Jur.  954.] 

This  was  an  action  on  the  case  against  the  defendant,  for  maliciously  suing  out  a 
fieri  facias  against  the  bankrupts  on  a  warrant  of  attorney,  after  the  amount  .secured 
thereby  had  been  paid  and  satisfied  to  the  defendant.  There  were  also  counts  in 
trover,  laying  the  possession  in  the  bankrupts  respectively,  before  the  bankruptcy,  and 
also  in  the  assignees.  The  defendant  pleaded,  first,  to  the  first  count,  not  guilty ; 
secondly,  to  the  whole  declaration,  a  denial  of  any  act  of  bankruptcy  having  been 
committed  ;  and,  thirdly  as  to  the  counts  in  trover,  a  justification  under  the  judg- 
ment on  the  warrant  of  attorney.  At  the  trial,  before  Lord  Denman,  C.  J.,  at  the 
last  assizes  for  the  county  of  Surrey,  it  appeared  that  a  fiat  issued  against  the  bank- 
rupt Marshall  on  the  7th,  and  against  Hall  on  the  9th  of  November,  1842.  This 
action  was  commenced  after  the  passing  of  the  5  &  6  Vict.  c.  122;  and  the  only 
evidence  given  to  prove  the  act  of  bankruptcy  was  the  London  Gazette  of  the 
11th  of  November,  1842,  (on  which  day  that  statute  came  into  operation),  contain- 
ing an  advertisement  that  the  parties  had,  on  a  previous  day,  been  declared  bank- 
rupts, together  with  proof  that  they  had  not,  within  twenty-one  days  afterwards, 
taken  any  proceedings  to  dispute  or  annul  the  fiat.  For  the  defendant  it  was 
contended,  that,  inasmuch  as  the  adjudication  of  the  bankruptcy  was  previous  to 
the  commencement  of  the  act  of  Parliament,  the  24th  section, (a)  which  makes  the 

(a)  The  23rd  section  of  the  act  enacts,  that  before  notice  of  any  adjudication  of 
bankruptcy,  under  only  fiat  in  bankruptcy  issued  after  the  commencement  of  this  act, 
shall  l)e  given  in  the  Lawlon  Gazette,  &c.,  a  duplicate  of  such  adjudication  shall 
be  served  on  the  person  so  adjudged  bankrupt,  and  such  person  shall  be  allowed 
five  days  from  the  service  of  such  duplicate  to  shew  cause  to  the  Court  against 
the  validity  of  such  adjudication  ;  and  that  if  he  shall,  within  the  time  thereby 
allowed  in  that  behalf,  shew  to  the  satisfaction  of  the  Court  that  the  petitioning 
creditor's  debt,  trading,  and  act  of  bankruptcy,  upon  which  such  adjudication  shall 
have  been  grounded,  or  any  or  either  of  such  matters,  are  insufficient  to  support 
such  adjudication,  and  no  other  in  lieu  of  them  shall  be  proved  to  the  satisfaction  of 
the  Court,  the  Court  shall  cause  a  memorandum  in  writing  to  be  filed  with  the 
proceedings,  that  the  fiat  is  annulled,  and  the  same  shall  thereby  be  annulled 
accordingly  ;  but  if,  at  the  expiration  of  such  time,  no  cause  shall  have  been  shewn 
to  the  satisfaction  of  the  Court  for  the  annulling  of  such  adjudication,  such  Court 
shall  forthwith,  after  the  expiration  of  such  time,  cause  notice  of  such  adjudication 
to  be  given  in  the  London  Gazette,  and  shall  thereby  appoint  two  public  sittings 
of  such  Court  for  the  bankrupt  to  surrender  and  conform,  &c. 

The  24th  section  enacts,  "that  if  the  bankrupt  shall  not,  (if  he  were  within  the 
United  Kingdom  at  the  date  of  the  adjudication),  within  twenty-one  days  after  the 
advertisement  of  the  banki-uptcy  in  the  London  Gazette,  or  (if  he  were  in  any 
other  part  of  Europe  at  the  date  of  the  adjudication)  within  three  months  after 
such  advertisement,  or  (if  he  were  elsewhere  at  the  date  of  the  adjudication)  within 
twelve  months  after  such  advertisement,  have  commenced  an  action,  suit,  or  other 
proceeding  to  dispute  or  annul  the  fiat,  and  shall  not  have  pi'osecuted  the  same 
with  due  diligence  and  with  eftect,  the  Gazette  containing  such  advertisement 
shall  be  conclusive  evidence  in  all  cases  as  against  such  bankrupt,  and  in  all 
actions  at  law  or  suits  in  equity  brought  by  the  assignees  for  any  debt  or  demand 
for  which  such  bankrupt  might  have  sustained  any  action  or  suit  had  he  not  been 
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Gazelle  [596]  conclusive  evidence  of  tlie  act  of  bankruptcy,  did  not  apply,  and  therefore 
that  tiieie  was  no  proof  of  an  act  of  bankruptcy  ;  and  the  Lord  Chief  Justice,  being  of 
this  opiin'on,  directed  a  verdict  for  the  defendant,  reserving  leave  to  the  plaintifTs 
to  move  to  enter  a  verdict  for  them,  if  the  Court  should  Ije  of  opinion  that  the 
production  of  the  Ga:cUc  entitled  them  to  a  verdict  on  the  second  issue. 
[597]  Channcll,  Seijt.,  having  obtained  a  rule  nisi  accordingly,(a) 
Thesiger  (with  whom  were  Piatt  and  Fish)  shewed  cause.  This  case  depends 
on  the  construction  of  the  23rd  and  24th  sections  of  the  5  &  6  Vict.  c.  122. 
That  act  of  Parliament  received  the  royal  assent  on  the  12th  of  August,  1842, 
and  the  first  section  provided  that  it  should  take  effect  from  and  after  the  11th 
day  of  November  in  that  year :  and  the  question  is,  whether  the  24th  section  is 
to  be  considered  as  applying  retrospectively  to  adjudications  previously  made.  Now 
that  section  must  be  read  with  reference  to  the  23rd,  all  the  terms  of  which  are 
prospective,  and  which  provides  for  the  service  of  a  duplicate  of  the  adjudication  on 
the  bankrupt,  and  allows  him  a  period  of  five  days  thereafter  to  shew  cause  against 
its  validity,  before  notice  of  it  can  be  advertised  in  the  Gazette.  It  is  plain,  there- 
fore, that  these  enactments  can  only  apply  to  adjudications  to  be  afterwards  made. 
[Parke,  B.  The  clause  applies  only  to  such  adveitisements  as  are  made  after  the 
j)assing  of  the  act,  with  the  formalities  recjuired  thereby.]  They  were  then  stopped 
by  the  Court. 

Peacock  and  Bovill,  contrk  It  is  not  disputed  that  the  23rd  section  of  the 
5  &  6  Vict.  e.  122  is  limited  to  adjudications  made,  and  advertisements  published, 
after  the  act  came  into  operation  ;  but  it  is  submitted  that  the  24th  section  is  not 
so  limited,  and  that  the  language  of  it  plainly  indicates  the  intention  of  the  framers 
of  the  act,  that  it  should  have  a  retrospective  ett'ect  from  the  12th  of  August  preceding, 
the  day  on  which  the  act  was  passed.  The  words  of  this  section  are  in  the  past 
tense  throughout.  It  [598]  begins  by  enacting,  that,  "  if  the  bankrupt  shall  not  have 
commenced  an  action,"  &c.  ;  and  again,  "if  he  were  within  the  United  Kingdom  at 
the  date  of  the  adjudication,"  &c.  It  applies  only  to  those  cases  in  which  the 
bankrupt  might  have  sued  if  he  had  not  been  adjudged  bankrupt,  and  not  to  cases 
where  the  assignees'  right  of  action  is  founded  upon  the  bankruptc}',  as  for  a  fraudu- 
lent preference.  There  is  no  injustice  in  allowing  the  assignees  to  sue  in  all  such 
cases,  provided  the  debtor  be  relieved  from  any  proceeding  at  the  suit  of  the  bank- 
rupt. And  it  is  a  strong  argument  in  favour  of  its  retrospective  application,  that 
upon  any  other  construction  the  last  clause  of  the  section,  saving  all  previous  rights 
in  respect  of  which  proceedings  should  be  pending  at  the  time  of  the  commence- 
ment of  the  act,  would  be  superfluous.  This  Court  had  held,  in  Moore  v.  Phillips 
(7  M.  &.  W.  536),  that  the  2  &  3  Vict.  c.  29  was  not  retrospective  ;  and  it  may 
fairly  be  presumed  that  this  24th  section  was  purposely  framed  to  alter  the  law  in 
that  particular.  Several  of  its  clauses— for  instance  the  30th  and  33rd — aie  plainly 
retrospective;  and  the  93rd  section  directs,  that  the  act  shall  be  construed  beneficially 
for'  creditors. 

Lord  Ar.iNGER,  C.  B.  Notwithstanding  the  ingenious  argument  of  the 
plaintiffs  counsel,  I  am  still  of  the  same  opinion,  that  the  23rd  and  24th  sections  must 
be  read  together,  and  that  the  admissibility  of  the  Gazette  evidence,  as  provided  for 
by  the  24th  section,  must  be  understood  with  reference  to  such  an  adjudication  as 
is  spoken  of  in  the  23rd.  There  is  no  magic  in  the  word  "section,"  as  applied  to  an 
act  of  Parliament,  nor  is  it  any  reason  that  we  should  construe  its  provisions 
diflfereiitly,  that  they  arc  denoted  by  different  numbers.  There  may,  perhaps,  be 
some  difficulty  in  interpreting  the  saving  at  the  end  of  the  24th  section,  although 

adjudged  bankrupt,  that  such  person  so  adjudged  bankrupt  became  a  bankrupt 
Ijcfore  the  date  and  suing  forth  of  such  fiat,  and  that  such  fiat  was  sued  forth  on 
the  day  on  which  the  same  is  stated  in  the  Gazette  to  bear  date,  saving  all  rights 
which  shall  have  accrued  to  any  such  person  as  aforesaid  previous  to  the  commence- 
ment of  this  act,  and  in  respect  of  which  any  proceedings  shall  be  pending  at  the 
time  of  the  commencement  of  this  act,  which  shall  be  adjudged  and  determined  as 
if  this  act  had  not  been  passed." 

(a)  Another  question  also  arose  in  the  case ;  viz.  whether,  under  the  plea  of  not 
guilty  to  the  special  count,  the  fact  of  payment  to  the  defendant  of  the  sum  secured 
by  the  warrant  of  attorney  was  in  issue  :  as  to  which  see  Gou(/h  v.  CrM,  auto,  p.  497. 
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a  case  may  be  coiiceivetl  to  wliicli  it  [599]  may  have  been  intended  to  apply  ;  as, 
for  instance,  if  a  man  commenced  an  action,  and  while  it  was  pendinf<  became  bank- 
rupt, this  clause  may  save  his  rights,  and  the  action  may  be  tried  as  if  nothing  had 
intervened.  Laws  are  in  general  prospective  in  their  operation  ;  when  they  arc  not  so, 
it  is  an  exception  to  the  general  piinciple  acted  on  by  the  legislature,  and  must  be 
clearly  established.  In  this  case  I  am  of  opinion  that  the  Gazette  was  not  evidence  of 
the  bankruptcy,  and  therefoi'e  that  this  rule  ought  to  be  discharged. 

GuRNKY,  13.,  concurred. (ffi) 

RoLFE,  B.  I  am  of  the  same  opininn.  I  under.stand  the  law  under  these  sections 
of  the  statute  to  be,  that,  with  a  view  to  a  satisfactory  mode  of  determining  the 
question  of  bankrn])tcy,  a  proceeding  is  instituted  analogous  to  that  of  a  rule  calling 
upon  the  party  to  shew  cause  why  he  should  not  lie  adjudged  a  bankrupt ;  if  he  does 
not  successfully  do  so,  the  adjudication  is  to  take  effect,  and  is  to  be  published  in  the 
Gazette,  which  is  to  be  conclusive  evidence  of  the  bankruptcy,  unless  within  twenty- 
one  days  thereafter  the  party  commence  some  proceedings  to  dispute  the  fiat.  Both 
sections  ought  to  be  read  together.  Nearly  the  same  point  arose  in  the  case  of  Kay 
V.  Giiodwin"(6  Bing  .576;  4  M.  &  P.  341).  Theie  the  Lord  Chief  Justice  of  the 
Common  Pleas,  speaking  of  the  92nd  section  of  the  (i  Geo.  4,  c.  16,  says — "If  the 
92nd  section  is  considered  as  affecting  commissions  which  were  then  in  a  course  of 
operation,  it  would  materially  alter  the  situation  both  of  the  bankrupt  and  of  the 
parties  claiming  a  remedy  under  the  commission.  It  would  alter  the  situation  of  the 
bankrupt,  because  it  would  enable  his  assignees,  and  it  would  enable  other  persons,  to 
conclude  him  as  a  bankrupt  without  the  possibility  of  his  contesting  his  [600]  bank- 
ruptcy within  the  period  of  time  which  the  statute  meant  to  allow  him.  It  would 
also  materially  affect  the  interests  of  other  persons,  because,  whenever  this  conclu- 
siveness of  evidence  is  to  take  effect,  the  !).3rd  section  has  provided,  that  parties  who 
were  called  upon  to  pay  their  deljts  should  have  a  power,  by  the  space  of  two  months, 
to  pay  their  money  into  Court,  during  which  time  this  question  of  bankruptcy  might 
be  tried  ;  that  power  would  be  entirely  taken  away  from  them,  and  this  construction 
would  entirely  deprive  them  of  the  benefit  of  that  clause." 

The  same  evil  would  arise  in  this  case  ;  and  it  seems  to  me  to  be  one  of  so 
monstrous  a  nature,  that  even  if  any  embarrassment  were  to  result  from  the  proviso 
introduced,  ex  majori  cautela,  at  the  end  of  the  24th  section,  I  should  be  inclined  to 
pass  it  over,  lather  than  adopt  the  conclusion  that  the  legislature  intended  to  create 
the  difficulties  and  inconveniences  which  would  ensue  if  we  construed  it  in  the  manner 
contended  for  b}'  the  plaintiff"s  counsel.  For  these  reasons,  I  concur  in  thinking  that 
this  rule  ought  to  be  discharged. 

Eule  discharged. 

Doe  d.  Davenport,  Knt.  v.  Rhodes  and  Another.  Exch.  of  Pleas.  June  9, 
1843. — Whether,  where  a  tenant  holds  a  farm  from  year  to  year,  the  lands  from 
the  2nd  of  February,  and  the  house  from  the  1st  of  May,  a  notice  to  quit  the 
whole,  given  half  a  year  befoie  the  2nd  of  February,  is  sufficient  to  entitle  the 
landlord  to  recover  the  whole  in  ejectment,  on  a  demise  dated  the  3rd  of 
February,  quiere. — Where  a  defendant  in  ejectment  has  entered  into  the  ordinary 
general  consent-rule,  the  verdict  is  general,  and  the  defendant  is  not  entitled  to 
have  it  entered  for  him  as  to  any  part  of  the  premises  to  which  the  lessor  of  the 
plaintiff  fails  to  prove  a  title. — In  ejectment,  the  cause  was  misdescribed  in  the 
venire  and  distringas  juratores,  as  being  "between  Sir.  S.  I),  knight"  (the  lessor 
of  the  plaintiff',  instead  of  "John  Doe  on  the  demise  of"  &c.)  "and  A.  R.  defen- 
dant." The  objection  was  taken  at  Nisi  Prius,  before  the  jury  were  sworn  and 
overruled  : — Held,  no  ground  for  granting  a  new  trial. 

[S.  C.  1  D.  &  L.  292  ;   12  L.  J.  Ex.  382.] 

Ejectment  to  recover  a  messuage,  farm,  and  lands  in  the  township  of  Bramall,  in 
the  county  of  Chester.  The  demise  was  laid  on  the  3rd  of  February,  1843.  The 
consent-rule  was  in  the  ordinary  general  form,  to  defend  "for  [601]  the  premises  in 
question,"  admitting  them  to  consist  of  "two  messuages,  two  dwelling-houses,"  &c. 

(a)  Parke,  B.,  had  left  the  Court  before  the  close  of  the  argument. 
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&c.  as  stated  in  the  declaration.  The  cause  came  on  for  trial  at  the  last  Chester 
Assizes,  before  'Williams,  .1.  Before  the  jury  were  sworn,  Evans,  for  the  defendant, 
objected  that  the  learned  Judge  had  no  authority  to  try  the  cause,  on  the  ground 
that  in  the  title  of  the  venire  and  distringas  juratores  it  was  misdescribed  as  being 
between  "Sir  Salusbury  Davenport,  knight,  [instead  of  'John  Doe  on  the  demise 
of'&c],  plaintiff',  and  Alice  Rhodes  and  James  Rhodes,  defendants."  The  learned 
Judge  thought,  however,  that  this  was  no  ground  for  his  refusing  to  try  the  issue 
joined  on  the  record  ;  and  the  jury  were  accordingly  sworn,  and  the  trial  proceeded. 
It  a]ipeared  in  evidence,  that  the  farm  in  question  was  demised  by  the  lessor  of  the 
plaintili'to  the  defendants,  by  an  agreement  dated  30th  September,  1835,  to  hold  the 
lands,  excepting  a  sufficient  outlet  or  boozey  pasture,  from  the  2nd  of  February,  and 
the  house  and  outbuildings,  with  the  outlet  or  boozey  pasture,  from  the  1st  of  May, 
then  next,  for  the  term  of  one  year,  and  afterwards  from  year  to  year  so  long  as  both 
parties  should  please,  at  the  yearly  rent  of  £275,  to  be  payable  half-yearly,  on  the 
25th  of  March  and  the  29th  of  September  in  each  year.  On  the  1st  of  August,  1842, 
a  notice  was  served  on  the  defendants  to  quit  the  farm  on  the  2nd  of  February  then 
next,  or  at  such  other  time  or  times  as  their  tenancy  should  expire  next  after  the 
expiration  of  half  a  year  from  the  delivery  of  the  notice.  It  was  contended  for  the 
defendants,  that  this  notice  was  not  sufficient  to  entitle  the  lessor  of  the  plaintiff  to 
recover  the  house,  outbuildings,  and  outlet,  as  to  which  the  term  would  not  expire 
until  the  1st  of  May  following.  The  learned  Judge  reserved  the  point,  and  the 
plaintiff  had  a  general  verdict. 

In  Easter  Term,  Evans  obtained  a  i-ule  to  shew  cause  why  the  verdict  should  not 
be  limited  to  the  lands,  exclusively  of  the  house,  outbuilding.s,  and  outlet;  or  why 
theie  [602]  should  not  be  a  new  trial,  on  the  ground  of  the  irregularity  in  the  jury 
process. 

Welsby  (with  whom  was  Jervis)  now  shewed  cause.  First,  it  is  submitted  that 
the  lessor  of  the  plaintiff  was  entitled,  under  this  demise,  to  recover  the  whole  of  the 
premises.  The  lands  were  let  from  the  1st  of  February,  and  the  notice  to  quit  was 
given  six  months  before  that  day.  The  lands  were  the  substantial  part  of  the  holding  ; 
and  the  result  of  the  authorities  on  this  subject  is,  that  a  notice  which  refers  to  the 
day  of  entry  on  the  substantial  part  of  the  holding  determines  the  tenancy  as  to  the 
whole.  It  is  true  that  none  of  the  cases  are  precisely  in  point  to  the  present ;  because 
in  all  of  them  the  question  was  whether,  where  the  notice  to  quit  was  given  in  suffi- 
cient time  for  the  latter  of  several  days  from  which  the  premises  were  held,  but  not 
six  months  before  the  former  of  such  days,  it  determined  the  tenancy  as  to  the  whole, 
liy  its  reference  to  the  period  of  entry  on  the  substantial  part  of  the  demise.  But 
the  principle  to  be  derived  from  those  cases  appears  to  be,  that  the  tenancy  as  to  the 
whole  premises  is  to  be  taken  as  dating  from  the  time  of  entry  on  the  sulistantial 
subject  of  the  holding,  the  tenant  having  also  the  liberty  or  privilege,  if  he  performs 
his  contiact  as  to  that,  of  entering  upon  the  other  part  at  an  earlier  day,  or  retaining 
it  till  a  later  day,  for  the  more  convenient  enjoyment  of  the  whole.  The  first  case  is 
that  of  Doe  d.  Vagget  v.  Snowdmi  (2  W.  Bla.  1224).  There  the  agreement  was  to  take 
a  farm,  the  arable  land  from  Old  Candlemas,  the  pasture  from  Old  Lady-day,  and  the 
meadow  from  Old  May-day,  paying  rent  half-yearly,  at  Old  Michaelmas  and  Lady- 
day.  On  the  30th  of  September,  1777,  the  plaintiff  gave  the  defendant  a  notice  to 
quit  the  arable  land  on  the  13tli  of  February  next,  the  pasture  on  the  5th  of  April, 
and  the  meadow  on  [603]  the  12th  of  May.  It  was  held  that  the  taking  was  sub- 
stantially a  taking  of  the  whole  from  Old  Lady-day,  and  that  the  notice  was  sufficient 
to  determine  the  tenancy  in  the  whole.  In  Doc'd.  Strickland  v.  Spcncc  (6  East,  120), 
the  tenant  of  a  farm  agreed  to  enter  on  the  tillage-land  at  Candlemas,  and  on  the 
house  and  other  premises  at  Lady-day,  and  that  when  he  left  the  farm,  he  should  quit 
the  same  according  to  the  terms  of  entry  as  aforesaid  ;  the  rent  lieing  reserved  half- 
yearly,  at  Michaelmas  and  Lady-day.  A  notice  to  quit,  delivered  half  a  year  before 
Lady-day,  but  not  half  a  year  before  Candlemas,  was  held  good.  Lord  EUenborough 
there  says,  "  The  rule  of  law  originally  was,  that  reasonable  notice  to  quit  should  be 
given  where  notice  was  necessary  between  landlord  and  tenant.  What  notice  shall 
be  deemed  reasonable  has  received  a  construction  so  long  ago  as  the  reign  of  Henry 
VIII.,  in  a  case  in  the  Year  Book  (13  Hen.  8,  15  b.  16),  tliat'it  shall  be  half  a  year's 
notice.  Then  the  case  of  Doe  d.  DaggH  v.  Snowdon  has  decided,  that  the  notice  to  quit 
shall  refer  to  the  substantial  day  of  entry  of  the  tenant,  though  ho  may  have  before 


11  M.  &  W.  604.  DOE    r.   RHODES  947 

entered  on  the  arable  land  for  the  purpose  of  pl()Ui;liiiig  ami  pre]iarini;  it;  and  that 
the  in-comiiig  tenant  may  have  the  privilege  of  entering  upon  him  for  the  same 
purpose,  antecedent  to  the  time  of  the  notice."  In  Ihe  d.  Bradfm-d  v.  JFatkinx 
(7  East,  5.51),  the  agreement  was  dated  in  January,  and  was  a  demise  of  a  dwelling- 
hon.se  and  other  buildings,  for  the  purpose  of  carrying  on  a  manufacture,  together 
with  certain  meadow,  pasture,  .'ind  bleaching  grounds,  for  a  term  of  thirty-five  years, 
to  commence,  as  to  the  meadow  ground,  from  the  2.5th  of  December  preceding,  as  to 
the  pasture,  from  the  2r>th  of  March  next,  and  as  to  the  rest  of  the  premises,  from  the 
1st  of  Ma}' ;  reserving  the  rent  half-yearly,  on  the  day  of  Pentecost  and  at  Michaelmas  : 
and  it  was  held,  that,  the  substantial  part  of  the  demise  being  the  [604]  house  and 
b\iildiugs  for  the  purpose  of  the  manufacture,  a  notice  given  half  a  year  before  the 
1st  of  May  determined  the  tenancv  in  the  whole  of  the  premises.  Lord  Ellcnborough 
said,  that  the  possession  of  the  meadow  ground  on  the  25th  of  December  was  "  to  be 
con.sidered  as  a  mere  liberty  of  entering  upon  a  part,  for  the  purpose  of  preparing  for 
the  more  convenient  enjoyment  of  the  rest  and  the  principal  object  of  the  demise." 
There  the  demise  in  the  ejectment  was  certainly  laid  suljsequent  to  the  1st  May;  but 
the  meaning  of  the  notice  being  "good  for  the  whole"  must  be,  that  after  the  expira- 
tion of  it  the  landlord  is  entitled  to  the  possession  of  the  whole,  if  its  terms  be  not 
complied  with  by  the  tenant.  [He  referred  also  to  Doe  d.  Kinderdey  v.  Hughes  (7  M. 
&  \V.  139).]  Here,  if  the  defendants  performed  their  contract,  by  quitting  the  land 
in  February  pursuant  to  the  notice,  and  thereby  enabling  the  in-coming  tenant  to 
cultivate  the  farm,  they  would  retain  the  privilege  of  keeping  possession  of  the  house 
and  outlet  until  May  ;  otherwise  not. 

But  secondly,  even  if  this  notice  to  quit  be  good  for  the  lands  only,  the  verdict 
cannot  be  limited,  although  the  execution  may.  A  general  consent-rule  admits  the 
possession  and  oustei'  of  the  whole  premises  ;  the  defendants  defend  for  all ;  and  by 
the  verdict  the  plaintiff  recovers  his  term  in  the  whole,  which  is  not  a  severable  thing. 
T)oe  d.  Bishton  v.  Hughefs  (2  C.  M.  &  R.  281)  is  an  express  authority  to  that  effect. 

Ijastly,  the  error  in  the  jury  process  can  be  no  gi'ound  for  granting  a  new  trial  of 
the  issue  joined  between  the  parties.  The  proper  remedy  is  a  writ  of  error  coram 
vobis  :  Rogers  v.  Smith  (1  Ad.  &  Ell.  772  ;  3  Nev.  k  M.  460).  In  Gee  v.  Swann  (9  M. 
&  W.  68-5),  where  the  objection  was  taken  at  the  trial,  that  no  writ  of  distringas 
juratores  had  lieeu  returned  by  the  sheriff,  this  Court  expressly  refused  on  that 
ground  to  entertain  a  motion  for  a  new  [605]  trial.  On  writ  of  error  brought,  the 
Court  would  no  doubt  allow  .an  amendment :  Chccxe  v.  Scales  (10  M.  &  W.  488). 

Crompton,  contr;\.  It  is  plain,  on  the  lessor  of  the  plaintift"s  own  shewing,  that 
the  defend.'ints  had  a  right  to  be  in,  as  to  part  of  the  premises,  .after  this  ejectment 
was  tried.  The  agreement  gives  the  defendants  a  right  to  hold  the  house,  buildings, 
and  outlet  until  the  1st  of  May.  It  is  a  fallacy  to  suppose  that  there  is  any  such 
implied  contract  as  has  been  contended  for  on  the  other  side.  This  is  a  term,  and 
not  a  mere  privilege  ;  and  if  it  were,  still  it  would  not  be  a  conditional  one.  The 
principal  part  of  the  demise  is  to  determine  on  the  2nd  of  February,  but  the  rest  is  to 
continue  until  the  1st  of  May,  although,  perhaps,  no  notice  need  be  given  with 
reference  to  it.  As  to  the  house,  &c.,  therefore,  this  notice  could  not  operate  until 
the  2nd  of  May  arrived.  And  the  verdict  ma}'  be  apportioned  accordingly.  The 
plea  of  not  guilty  is  distributive,  and  raises  a  distinct  issue  as  to  each  part  of  the 
demise.  In  Doe  d.  Erringlon  v.  Errington  (4  Dowl.  P.  C.  602),  where  there  was  but 
one  demise,  and  the  lessor  of  the  plaintiff  proved  a  title  as  to  part  only  of  the  lands 
claimed  by  him,  the  defendant  had  a  verdict  as  to  the  rest,  and  it  was  held  that  he 
was  entitled  to  have  his  costs,  as  to  the  part  found  for  him,  set  oft'  against  the  costs 
of  the  lessor  of  the  plaintiff,  under  the  Rule  of  H.  T.  2  Will.  4,  s.  74.  And  in  Dcnn 
d.  Burgess  v.  Purvis  (1  Burr.  326),  it  is  assumed  that  the  verdict  in  ejectment  is 
divisible,  and  that  the  lessor  of  the  plaintiff'  may  recover  part  according  to  his  title. 
How  otherwise  is  the  defendant  to  obtain  his  costs,  where  he  is  liable  only  as  to  a 
part  of  the  premises'?  [Gurney,  B.,  referred  to  Roe  v.  Street  (4  Nov.  &  M.  42  ;  2  Ad. 
&  Ell.  329).] 

Then  the  venire  and  distringas  are  clearly  wrong  in  this  case.  The  Court  always 
look  to  John  Doe  as  being  the  [606]  plaintiff  on  the  record,  and  therefore  it  has 
been  held,  th.at  the  lessor  of  the  plaintiff'  cannot  release  the  action  :  Doe  d.  lii/ne 
v.  Brewer  (4  M.  &  Selw.  300).  [Lord  Abinger,  C.  B.  That  is  no  argument  to  shew 
that  you  are  entitled  to  a  new  trial,  for  a  mere  mistake   in  the  venire.]      This  is 
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not  :iii  error  wliich  would  lie  .inieiirlablc,  the  piooess  not  appearing  to  be  between 
the  same  parties,  or  in  the  same  cause:  Urowdcr  v.  Rooke  (2  Wils.  144).  [Lord 
Abinger,  C.  B.  The  lecord  would  shew  that  John  Doe  claimed  under  the  same 
lessorof  the  plaiutitr.]  In  Cheese,  v.  HmU.%  the  distringas  was  clearly  amendable, 
and  thei-eforc  the  Court  refused  to  interfere,  and  left  the  party  to  his  writ  of  error. 
fKolfe,  ]>.  What  do  you  say  the  judge  ought  to  have  done  in  this  ease?]  He  should 
have  refused  to  try  the  cause.  [Kolfe,  B.  That  seems  a  strange  reason  for  granting 
a  new  trial  of  the  cause.]  The  verdict  being  set  aside  for  the  mis-trial,  a  new  trial 
follows. 

Loud  Aiunger,  C.  B.  It  is  not  strictly  necessary  to  pronounce  any  opinion  upon 
the  ellcc-t  of  this  notice  to  (piit :  whether  or  not  the  defendant  could  say  that  under 
this  notice  the  plaintifl'  was  not  entitled,  on  the  .3rd  of  February,  to  the  possession  of 
the  house  .and  outlet,  as  well  as  of  the  rest  of  the  premises.  It  seems  that  this  is  an 
original  question  ;  for  although  it  has  been  frequently  determined  that  a  notice  f,o 
quit  may  Ite  referred  to  the  period  when  the  main  holding  has  expired,  yet  there  is 
no  case,  that  I  am  aware  of,  where  an  ejectment  has  been  brought  after  a  notice  to 
quit,  admitted  to  be  a  good  notice  as  to  one  part  of  the  premises,  but  upon  a  demise 
laid  before  the  period  of  entry  as  to  the  remainder  of  the  premises.  Upon  that 
question  I  shall  not  pronounce  any  opinion  until  it  becomes  necessary  to  do  so, 
though  I  should  be  glad  to  be  able  to  come  to  a  reasonable  conclusion  upon  it ;  and 
[607]  certainly  it  seems  to  me  that  a  man  has  no  right  to  set  up  in  his  own  defence 
a  contract  which  he  is  himself  violating.  Upon  what  principle  is  the  tenant  to  have 
the  privilege  of  holding  over  the  house  and  outlet,  unless  he  gives  up  the  land  at  the 
proper  period  I  If,  by  keeping  possession  of  the  land,  he  denies  that  the  plaintiflF  is 
entitled  to  recover,  it  must  be  that  he  denies  the  plaintiti's  title  altogether :  that  he 
insists  upon  the  demise  continuing  for  the  whole  premises.  If  the  demise  does  not 
continue  for  the  whole,  does  it  continue  for  any  part?  It  is  one  entire  demise  of 
one  farm.  If  he  is  to  give  up  at  a  certain  period  the  land,  and  at  another  period  the 
house,  and  if,  when  the  period  comes  to  give  up  the  land,  he  refuses  to  give  it  up ; 
if  he  insists  that  the  demise  continues  as  to  the  whole  by  refusing  to  give  up  any 
part  according  to  the  contract,  can  it  be  said  on  his  part  that  the  landlord  is  bound 
to  give  him  the  benefit  of  the  contract  as  to  a  part,  which  he  says  is  to  operate  to 
enable  him  to  keep  possession  of  the  whole  ?  It  is  unnecessary,  however,  to  pi'onounce 
any  definite  opinion  upon  this  question,  because  it  appears  to  me  that  the  plaintiff 
is  entitled  to  a  general  verdict,  if  he  proves  his  title  to  recover  any  part  of  that  for 
which  he  has  declared  ;  and  that,  unless  a  distribution  of  the  verdict  is  consented 
to  and  arranged  at  the  trial,  which  in  this  case  was  not  done,  we  cannot  enter  here 
into  the  consideration  as  to  the  question  of  costs.  In  the  case  that  Mr.  Crompton 
cited,  of  Doe  v.  Errington,  the  action  was  Isrought  by  the  heir-at-law,  and  the  question 
was,  what  premises  could  be  recovered  by  him  upon  that  title.  In  his  l>ill  of  par- 
ticulars he  stated  certain  premises  he  intended  to  go  for,  standing  upon  distinct  titles, 
some  being  copyhold,  some  freehold ;  and,  for  aught  that  appears  to  the  contrary, 
it  might  have  been  arranged  at  the  time  of  the  trial  that  the  plaintiff'  should  have 
a  verdict  for  the  copyhold,  and  the  defendant  for  the  freehold  :  indeed,  that  such 
was  the  arrangement  seems  to  have  been  as-[608]-sumed  by  Mr.  Justice  Coleridge's 
decision,  (and  I  think  reasonably  enough),  and  the  case  then  became  a  mere  question 
of  costs.  Then  Mr.  Crompton  urges,  "How  are  we  to  obtain  the  costs,  in  a  case 
where  we  are  not  liable  as  to  the  whole  of  the  premises?"  The  answer  is,  by  stating 
specifically  in  the  consent-rule  for  what  part  you  mean  to  defend  ;  and  if  upon  that 
part  you  succeed,  you  will  be  entitled  to  the  costs.  It  has  been  an  established  rule 
in  actions  of  ejectment,  ever  since  I  have  known  the  law,  that  when  the  plaintifT 
recovers  a  verdict,  although  he  proves  a  title  to  a  part  only,  he  may  take  his  verdict 
generally,  unless  it  is  otherwise  consented  to  or  arranged  at  the  trial ;  but  it  is  at 
his  peril  what  he  takes  possession  of  under  the  execution.  The  case  of  Roe  v.  Street 
IS  the  strongest  possible  authority  for  the  plaintiif.  There  A.  and  B.  defended  each 
for  a  .separate  part  of  the  premises,  and  at  the  trial  the  plaintiff  obtained  a  verdict 
against  both  ;  but  the  verdict  against  A.  was  afterwards  set  aside  by  the  Court,  and 
judgment  entered  for  him.  B.  then  applied  to  the  Court  to  have  the  verdict  limited 
tothat  part  for  which  he  defended,  (which  is  exactly  the  present  case) ;  but  the  Court 
said,  ''No;  the  plaintiff  will  take  possession  at  his  peril."  I  think  therefore  that 
there  is  no  pretence  for  a  new  trial  on  that  ground. 
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Then  the  next  question  is  with  respect  to  the  defeets  in  the  jury  process.  Mr. 
Cromptoii  seems  to  think  that  this  is  ;i  case  where  the  venire  could  not  he  iimended  ; 
but  that  furnishes  not  a  ground  foi'  a  new  trial.  He  has  referred  to  the  distinction 
between  the  nominal  and  the  real  plainliH',  by  shewing  that  the  release  of  the  lessor 
t)f  the  plaintiB'  has  no  effect  upon  the  action.  The  Court  does  not  necessai-ily  take 
notice  that  John  Doe  is  not  a  living  person,  and  that  he  has  not  a  real  interest;  and 
the  release  from  the  lessor  of  the  plaintifl'  is  good  for  nothing,  because  it  does  not 
affect  the  interest  of  John  Doc,  the  plaintiff  upon  the  I'ccord,  and  in  that  resjiect  they 
[609]  are  separate  persons.  But  when  it  is  con.sidered  that  an  action  of  ejectment  is 
a  matter  of  pure  fiction,  and  a  creature  of  the  Court,  to  meet  the  purposes  of  justice, 
the  lessor  of  the  plaintiff  is  to  be  considered  as  the  substantial  party  in  the  action, 
though  pro  forma  he  is  not.  In  this  case,  the  record  all  the  wa}'  through  shews  that 
John  Doe  is  recovering  an  interest  derived  from  the  lessor  of  the  plaintill',  and  it  is 
quite  clear  from  the  record  itself  how  the  venire  ought  to  have  been,  and  that  by 
mistake  the  name  of  the  lessor  of  the  plaintiff  has  been  put  in,  who  is  in  truth  the 
interested  party.  We  can  therefore  amend  by  the  recoid  itself.  Put  the  ordin;iry 
case  of  a  writ,  which  may  be  amended,  if  there  is  anything  to  amend  by.  Suppose 
a  writ  issues  in  the  Christian  instead  of  the  surname  of  the  plaintiff',  may  not  the 
Court  amend  it?  This  is  in  truth  a  mere  clerical  mistake,  and  by  no  means  an 
unnatural  one,  and  there  are  abundance  of  cases  where  the  Court  has  amended  such 
defects  ;  and  Mr.  Crompton  has  admitted,  that  where  there  is  room  for  an  amend- 
ment, there  is  no  ground  for  granting  a  new  trial.  We  have  ourselves  acted  upon 
that  principle,  by  refusing  a  new  trial  in  the  case  of  Gee  v.  Sjvann.  But,  even  sup- 
posing this  defect  could  not  be  amended,  the  defendants  have  a  right  to  their  writ  of 
error :  and  in  this  particular  case,  I  see  no  reason  why  we  should  give  a  new  trial  to 
save  the  expense  of  a  writ  of  error.  Indeed,  I  believe  a  new  trial  would  cost  more 
than  a  writ  of  error  ;  therefoie  I  do  not  think  we  shall  do  any  thing  but  further  the 
ends  of  justice,  by  refusing  a  new  trial.     The  rule  must  therefore  be  discharged. 

CuKNEY,  B.  With  respect  to  the  first  point,  I  have  known  cases  occui'  very 
frequently,  where  the  lessor  of  the  plaintiff  was  entitled  to  part  only  of  the  premises, 
and  where  he  has  taken  a  general  verdict  upon  his  own  responsibility.  When  no 
separation  of  the  premises  has  [610]  been  made  at  the  trial,  a  general  verdict  has  been 
entered  upon  his  own  risk. 

Koi.FE,  B.  I  am  of  the  same  opinion.  The  only  doubt  I  entertained  was  whether 
or  not  the  verdict  was  to  be  confined  to  that  portion  of  the  property  which  was  in 
fact  recovered  ;  but  I  am  satisfied  that  there  is  no  reaison  foi'  a  new  trial.  Our 
decision  does  not  exclude  the  defendants  from  the  taxation  of  their  costs ;  if  they 
make  out  that  they  are  entitled  to  costs  in  any  way,  that  is  still  open  to  them. 
Upon  the  other  points,  I  am  of  opinion  with  the  rest  of  the  Court. 

Rule  discharged. 

Todd  and  Another  v.  Emly  and  Anothek.  Exch.  of  Pleas.  May  27,  1843. — 
The  Middlesex  County  Court  Act  (23  Geo.  2,  c.  33)  does  not  apply  to  cases 
where  the  cause  of  action  arises  within  the  city  and  liberty  of  Westminster. 
The  l!)th  section  of  the  23  Ceo.  2,  c.  33,  provides  that  in  case  any  action  of  debt, 
&c.  shall  be  brought  in  the  Courts  of  Record  at  Westminster,  and  the  defendant 
shall  reside  in  Middlesex,  &c.,  and  a  verdict  shall  be  found  for  less  than  40s., 
no  costs  shall  be  awarded  to  the  plaintill',  but  the  defendant  shall  be  entitled 
to  double  costs  : — Qu;ere,  whether  that  section  applies  to  a  verdict  on  a  plea 
collateral  to  the  merits  of  the  action,  as  a  plea  puis  darrein  continuance  of  a 
release  to  a  joint  contractor  with  the  defendants. 

[S.  C.  2  Dowl.  (N.  S.)  1045  ;  12  L.  J.  Ex.  374  ;  7  Jur.  8.59.] 

Assumpsit  for  goods  sold  and  delivered.     Plea,  non-assumpserunt. 

This  was  an  action  for  wine  supplied  to  the  Alliance  Club,  brought  against  the 
defendants  as  members  of  the  committee.  On  the  trial  of  the  cause  before  Tindal, 
C.  J.,  at  the  Summer  A.ssizes,  1841,  the  plaintiffs  having  called  a  Mr.  Charles  Stewart 
as  a  witness,  who  stated,  on  the  voir  dire,  that  he  was  also  a  member  of  the  com- 
mittee of  the  club  when  the  wine  was  ordered,  it  was  objected  that  he  was  incompetent 
on  the  ground  of  his  being  a  co-contractor  with  the  defendants,  whereupon  a  release 


950  TODD   V.  EMLY  11  M.  &  W.  6il. 

wiis  executed  iiiid  delivered  to  him.  The  defendants  then  uiged  that  the  release  of 
a  joint  contractor  operated  as  a  discharge  of  all,  and  immediately  applied  for  leave 
to  plead  the  release  puis  darrein  continuance  :  but,  it  being  objected  that  the  plea 
could  not  be  received  after  the  jury  were  sworn,  the  judge  reserved  the  point.  The 
Court  having  decided  that  the  (.611]  plea  ought  to  have  been  received  (9  M.  &  W. 
606),  it  was  pleaded  accordingly  :  but  subsequently,  and  before  issue  joined,  Stewart 
cancelled  the  release,  and  the  plaintitt's  replied  non  est  factum,  on  which  issue  were 
joined.  On  the  next  trial,  in  the  summer  of  1842,  the  defendants,  being  unable  to 
produce  the  release,  or  give  evidence  of  its  contents,  owing  to  a  mistake  as  to  the 
party  in  whose  possession  it  was,  the  plaintiffs  obtained  a  verdict:  but  a  rule  absolute 
for  a  new  trial,  on  the  ground  of  surprise,  having  been  obtained  (11  M.  &  W.  1),  the 
case  was  again  tried  before  Lord  Denman,  0.  J.,  at  the  last  Spring  Assizes,  at 
Kingston,  when  the  issue  on  the  plea  of  non  est  factum  was  found  against  the 
defendants.  The  plaintiff's  put  in  a  copy  of  particulars  of  demand  delivered  under 
a  jmlgc's  order,  and  an  admission  made  by  the  defendants,  that  the  wines,  &c. 
mentioned  in  such  particulars,  were  delivered  by  the  plaintiff's  at  the  times  therein 
specified  at  the  Alliance  Club,  and  that  the  prices  charged  weie  fair  and  reasonable ; 
and  upon  that  evidence  the  jury  found  for  the  plaintiffs,  with  £194  damages,  leave 
being  reserved  to  the  defendants  to  move  to  reduce  the  damages  to  Is.  In  the  early 
part  of  last  term,  Thesiger  obtained  a  rule  accordingly,  and  cause  having  been  shewn 
I  May  5 1  by  Petersdorff  against  the  rule,  and  Bovill  having  been  heard  in  support  of 
it,  the  Court  made  the  rule  absolute  to  reduce  the  damages  to  Is.,  on  the  ground  that 
there  was  no  evidence  at  all  to  charge  the  defendants. 

Thesiger  subsequently  obtained  a  rule  calling  on  the  plaintiffs  to  shew  cause  why 
the  defendants  should  not  be  at  liljcrty  to  enter  a  suggestion  on  the  roll  that  the 
damages  recovered  did  not  amount  to  40s.,  in  order  to  deprive  the  plaintiff's  of  costs, 
and  why  they  should  not  pay  to  the  defendants  double  costs  of  suit,  pursuant  to  the 
Middlesex  County  Court  Act,  23  Geo.  2,  c.  33. 

[612]  The  affidavit  on  which  the  rule  was  obtained  stated,  that  at  the  time  of  the 
commencement  of  the  suit  the  defendants  were  inhabitants  of  and  resident  within  the 
county  of  Middlesex,  and  liable  to  be  summoned  to  the  county  court  there ;  and  that 
the  cause  of  action  arose  within  the  county  of  Middlesex,  and  not  elsewhere.  The 
plaintiff's'  affidavits  stated  that  the  contract  was  made,  and  the  cause  of  action  arose, 
within  the  city  and  libeity  of  Westminster,  and  not  elsewhere. 

Petersdorff  now  shewed  cause.  This  is  an  application  under  the  19th  section  of 
the  23  Geo.  2,  c.  33,  which  enacts,  "  that  in  ca.se  any  action  of  debt  or  of  assumpsit 
shall  be  commenced  or  prosecuted  in  any  of  his  Majesty's  courts  at  Westminster,  and 
the  defendant  or  defendants  at  the  time  of  such  action  brought  shall  live  or  reside 
within  the  county  of  Middlesex,  and  be  liable  to  be  summoned  to  the  said  county 
court,  and  the  jury  upon  the  trial  of  such  cause  shall  find  for  the  plaintiff'  under  the 
value  of  40s.,  unless  the  Judge  shall  in  open  court  certify  on  the  back  of  the  record, 
that  the  freehold  or  title  to  the  plaintiff"s  land  principally  came  in  question,  or  that 
an  act  of  bankruptcy  came  principally  in  question  at  such  trial ;  then  and  in  such  case 
no  costs  shall  be  awarded  to  the  plaintiff'  in  such  action,  but  the  defendant  or  defen- 
dants shall  be  entitled  to  and  recover  double  costs  of  suit."  The  preamble  is  important, 
and  recites  that  "  whereas  sheriff's  in  their  several  county  courts  hold  plea  of  all 
personal  actions,  where  the  debt  or  damages  do  not  amount  to  40s.  ;  and  whereas  the 
proceedings  in  the  county  courts  in  such  actions  have  been  found  to  be  vexatious, 
expensive,  and  dilatory  ;  for  remedy  thereof  in  the  county  of  Middlesex,  and  for  the 
more  easy  and  speedy  recovery  of  small  debts  within  the  said  county,  be  it  enacted, 
&c.,  that  it  shall  and  may  be  lawful  to  and  for  the  suitors  of  the  county  court  of 
Middlesex,  together  with  the  county  clerk  of  the  said  county  in  county  court  [613] 
assembled,  or  the  major  part  of  them  the  said  county  clerk  and  suitors  so  assembled, 
upon  any  plaint  to  be  entered  in  the  .said  county  court,  in  any  suit  where  the  debt  or 
damages  shall  iiot  amount  to  the  sum  of  40s.,  to  proceed  in  a  summary  way,  and 
from  time  to  time  to  make  such  orders  or  decrees,  as  shall  seem  to  them,  or  the  major 
part  of  them  so  assembled,  to  be  just  and  agreeable  to  equity  and  good  conscience," 
&c.  The  4th  section  enacts,  "  that  no  person  or  persons  shall  be  liable  to  be  summoned 
to  the  said  county  court  at  the  suit  of  any  plaintiff  or  plaintiff's,  other  than  such  person 
or  persons  as  was  or  were  liable  to  be  summoned  to  the  county  court  of  Middlesex 
before  this  act  was  made,  and  that  this  act  shall  not  extend  to  give  the  said  county 
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court  any  jurisdiction  to  hold  plea  of  or  to  hoar  or  duleriniiie  any  action,  cause,  or 
suit,  other  than  such  action,  &c.  as  the  county  court  of  Middlesex  might  have  held 
plea  of  by  plaint,  before  the  making  of  this  act."  The  21st  section  provides,  "that 
nothing  in  the  act  contained  shall  extend  or  be  construed  to  extend  to  the  city  or 
liberty  of  Westminster  and  the  precincts  of  the  same,  and  so  much  of  the  several 
parishes  of  St.  Clement  Danes  and  St.  Mary-le-Strand  in  the  county  of  Middlesex  as 
are  without  the  city  and  liberty  of  Westminster,  and  also  in  the  precincts  of  the  Savoy 
adjoining  thereto."  Now,  tirst,  those  provisions  apply  only  to  causes  in  which  the 
issues  raised  involve  the  existence  of  a  debt  or  demand,  but  have  no  operation  in  eases 
like  the  present,  where  the  action  is  brought  not  to  trv  the  existence  of  a  debt,  but 
a  collateral  issue.  That  was  decided  in  JFelchen.  v.  Lc  I'eUelur  (1  Chit.  Kep.  63(i,  n.), 
which  was  an  action  for  money  had  and  received,  and  in  which  the  defendant  pleaded 
his  misnomer  in  abatement ;  and  it  was  held  that  the  defendant  was  not  entitled  to 
enter  a  suggestion  on  the  roll  under  the  Middlesex  Act,  where  a  verdict  was  [614] 
found  for  Is.  damages  on  that  issue,  as  the  act  did  not  apply  to  an  issue  of  that 
description.  It  is  evident  from  the  exception  in  the  clause,  that  the  legislature  intended 
to  exclude  from  the  jurisdiction  of  the  court  all  questions  which  were  calculated  to 
raise  issues  of  a  complicated  nature.  Secondly,  the  act  does  not  apply  to  cases  in 
which  the  cause  of  action  arose  out  of  the  jurisdiction  of  the  county  court.  It  was 
not  intended  to  give  a  jurisdiction  beyond  that  of  the  old  county  courts,  for  the  4th 
section  enacts  that  no  person  shall  be  summoned  to  the  said  county  court,  other  than 
such  persons  as  were  liable  to  be  summoned  to  the  county  court  of  Middlesex  before 
that  act  was  made.  Now  here  the  plaintifi's  affidavits  shew  that  the  cause  of  action 
did  not  arise  within  that  jurisdiction,  but  that  it  arose  within  the  city  and  liberty  of 
Westminster.  liuJioii  v.  Marsh  (6  Bing.  N.  C.  12;  8  Scott,  128)  is  an  authority  in 
support  of  this  view  of  the  case.  There  it  was  stated  that  the  defendant  resided 
within  the  jurisdiction  of  the  Middlesex  county  court,  and  it  was  contended  that  he 
ought  to  have  gone  further,  and  have  stated  that  the  cau.se  of  action  arose  within  the 
county.  The  Court,  however,  thought,  that  if  the  cause  of  action  did  not  in  fact  arise 
within  the  jurisdiction,  it  might  be  stated  as  an  ansvi'er  by  the  plaintifl'in  a  counter 
affidavit ;  from  which  it  would  appear  that  if  it  had  been  stated,  as  it  is  in  the  present 
case,  the  defendant'.s  application  would  not  have  succeeded. 

Thesiger  and  Bovill,  contra.  First,  the  Middlesex  County  Court  Act  does  apply  to 
a  contract  entered  into  within  the  city  and  libeity  of  Westminster.  Before  the  passing 
of  that  act  there  was  a  county  court,  which  had  jurisdiction  over  all  the  liljcrties  and 
franchises  within  the  county,  unless  they  were  specially  exempted  by  statute  or  charter. 
And  [615]  in  the  same  session  of  Parliament  as  the  before-mentioned  act  was  passed, 
another  stat.  was  also  passed,  (23  Greo.  2,  e.  27),  establishing  a  court  of  requests  for 
the  city  and  liberty  of  Westminster.  By  the  6tb  section  of  the  latter  act,  it  i.s 
enacted,  "that  it  shall  and  may  be  lawful  to  and  for  every  resident  and  inhabitant 
within  the  said  city  and  liberty,  or  the  said  part  of  the  said  duchy  aforesaid,  and  to 
and  for  all  and  every  person  and  persons  renting  or  keeping  any  shop,  shed,  stall,  or 
stand,  or  seeking  a  livelihood  within  the  said  city  and  liberty  of  Westminster,  or  in 
the  said  part  of  the  said  duchy  aforesaid,  who  now  have  or  hereafter  shall  have  any 
debt  or  debts  due  or  owing  unto  him,  her,  or  them,  not  amounting  to  the  sum  of  40s., 
by  any  person  or  persons  whatsoever,  inhabiting  or  seeking  a  livelihood  within  the 
said  city  and  liberty  of  Westminster,  or  within  that  part  of  the  said  duchy  aforesaid, 
to  a])ply  to  the  said  clerks  of  the  said  court,  or  one  of  them,  who  shall  cause  such 
debtor  or  debtors  so  inhabiting  or  seeking  a  livelihood  as  aforesaid,  to  be  warned  or 
summoned  by  the  said  high  bailiff  or  his  officer  or  officers,  in  the  manner  therein 
mentioned,  to  appear  before  the  said  commissioners,  who  are  thereby  empowered  to 
make  or  cause  to  be  made  such  orders,  decrees,  judgments,  and  proceedings,  between 
the  paity  or  parties  plaintiffs,  and  his,  her,  or  their  debtor  or  debtors,  defendants, 
touching  such  debts,  not  amounting  to  the  sum  of  4:0s.,  as  they  shall  find  to  stand 
with  equity  and  good  conscience,"  &e.  And  by  the  21st  section  it  is  enacted,  "that 
no  action  or  suit  for  any  debt  not  amounting  to  the  sum  of  40s.,  and  recoverable  by 
virtue  of  this  act  in  the  said  court  of  requests,  shall  be  Itrought  against  any  person 
residing  or  inhabiting  within  the  jurisdiction  thereof,  in  any  other  court  whatsoever." 
In  Scolts  V.  Saager  (1  M.  &  Kob.  244),  it  was  held  that  the  privilege  of  not  being  sued 
elsewhere  than  in  the  county  court  did  not  extend  to  [616]  persons  seeking  their 
livelihood  in  AYestminster,  but  to  inhabitants  residents  only.     In  the  more  recent  act 


«J52  TODD   V.   EMLY  ll  M.  &  W.  617. 

of  Parliament,  6  &  7  W.  4,  c.  cxxxvii.,  for  extending  the  jurisdiction  of  this  court  to 
£5,  it  is  enacted  by  the  86th  section,  "that  no  action  or  suit  for  any  debt  not 
exceeding  the  sum  of  40s.,  and  recoveiabic  hy  virtue  of  this  act  in  the  .said  court  of 
requests,'^  shall  be  brought  against  any  person  residing  or  inhabiting  within  the 
jurisdiction  thereof,  in  any  court  whatsoever."  'Ihat  continued  the  provision  in  the 
•21st  section  of  the  prior  act,  23  Geo.  2,  c.  27.  When  the  act  established  a  court  of 
requests  in  Westminster,  it  did  not  take  away  the  jurisdiction  of  the  county  court  of 
Middlesex,  except  where  the  defendant  was  residing  and  inhabiting  within  the  city 
and  liberty  of  Westminster ;  and  the  ol)ject  of  the  23  Geo.  3,  c.  33,  was  not  to  create 
a  new  court  within  the  county  of  Middlesex,  with  the  exception  of  certain  disti'icts, 
but  merely  to  regulate  the  proceedings  which  previously  existed.  And  the  etl'ect  of 
the  21st  section  of  the  latter  act  was  ordy  to  exclude  from  its  jurisdiction  eases  in 
whiOh  the  parties  resided  within  the  city  and  liberty  of  Westminster ;  it  does  not 
exclude  from  the  Middlesex  county  court  those  cases  where  the  cause  of  action  only 
arises  in  Westminster.  An  exception  must  be  engrafted  on  the  4th  section  of 
23  Geo.  2,  c.  33.  The  exclusive  jurisdiction  of  the  Westminster  court  of  requests 
only  applies  where  the  parties  are  residing  within  it.  It  cannot  be  that  the  Middlesex 
County  Court  Act  was  intended  to  give  to  the  Westminster  court  of  requests  a 
jurisdiction  which  it  did  not  possess  before,  which  would  be  the  case  if  the  defen- 
dant's construction  were  adopted  ;  viz.  that  all  cases  are  excluded  from  the  Middlesex 
County  Court  Act  where  the  cause  of  action  arises  in  Westminster,  as  well  as  where 
the  parties  reside  there.  The  1  'Jth  section  must  be  applicable  to  all  persons  residing 
within  the  county  of  Middlesex,  with  the  exception  of  those  who  reside  within  the 
city  and  liberties  of  Westminster.  The  aigument  on  the  other  [617]  side  amounts 
to  this,  that,  as  regards  the  jurisdiction  of  the  Middlesex  county  court,  Westminster 
must  be  considered  as  out  of  the  county  of  Middlesex.  This  case  would  have 
originally  been  within  the  jurisdiction  of  the  old  county  court,  and  the  Westminster 
Court  of  Requests  Act  did  not  take  away  the  jurisdiction  of  the  county  court,  except 
where  the  party  resides  within  the  city  and  liberty  of  Westminster.  Secondly,  as 
to  the  point  of  this  being  a  collateral  issue,  the  question  in  these  cases  has  been,  for 
what  amount,  and  in  respect  of  what,  the  action  is  really  brought.  If  the  court  had 
jurisdiction  over  the  case  originally,  it  cannot  be  taken  away  by  a  collateral  issue 
arising  at  the  trial.  The  case  of  li^elchen  v.  Le  Pelleiier  is  merely  a  loose  note,  and 
it  does  not  appear  how  the  point  arose. 

Lord  Abingkk,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
As  to  the  question  respecting  the  collateral  issue  raised  by  the  plea  puis  darrein 
continuance,  I  do  not  wish  to  pronounce  any  definite  opinion  upon  it.  The  case 
which  has  been  cited  from  Chitty's  Reports  certainly  bears  some  analogy  to  the 
present,  because,  whatever  the  nature  of  the  action  brought,  a  jjlea  in  abatement  for 
misnomei-  is  certainly  a  plea  collateral  to  the  real  subject-matter  of  the  action.  If 
that  case  be  any  authority,  it  would  go  a  gi'eat  way  to  decide  the  pi-esent,  as  the 
same  principle  will  apply  here ;  but  it  is  not  necessary  to  decide  that  point.  As  to 
the  principal  point,  there  is  a  class  of  cases  which  have  not  been  adverted  to  in  the 
argument,  which  certainly  do  not  fall  within  these  acts  of  Parliament,  namely,  where 
the  action  for  money  had  and  received  has  been  brought  to  try  a  right,  and  the  party 
only  recovers  nominal  damages.  In  such  a  case,  the  Court  would  not  allow  the  party 
to  enter  a  suggestion  on  the  record.  I  remember  an  important  action  of  that  kind 
being  brought  to  try  the  right  of  coal-meters  to  receive  certain  fees,  where  the  action 
was  oidy  to  recover  the  sum  of  2s. ;  and  another  [618]  action  by  a  rector  against  the 
churchwardens.  Wherever  the  action  is  brought  to  try  a  right,  though  the  money 
recovered  is  less  than  40s.,  the  Court  will  not  grant  a  rule  to  enter  a  suggestion  to 
deprive  the  plaintitt'  of  costs.  But  in  the  present  case,  I  think  the  proviso  in  the 
21st  section  of  the  Middlesex  County  Court  Act,  to  which  our  attention  has  been 
called,  affords  a  complete  ;inswer  to  this  application  :  that  proviso  is,  "  that  nothing 
in  this  act  contained  shall  extend  or  be  construed  to  extend  to  the  city  and  liberty 
of  Westminster."  Now,  I  cannot  construe  that  as  referring  to  the  Westminster 
Court  of  Requests  Act,  and  not  excluding  cases  where  the  cause  of  action  arises  in 
Westminster.  The  argument  for  the  defendants  is  founded  upon  conjecture  only,  for 
no  such  meaning  appears  expressly  upon  the  face  of  the  act.  If,  however,  it  really 
was  meant  to  have  that  effect,  it  would  have  been  easy  to  have  inserted  a  clause  in 
the  Middlesex  Act,  that  nothing  therein  contained  shall  extend  to  an  act  passed  at 
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such  a  time.  That  would  have  been  a  clear  exception  of  all  cases  included  in  the 
other  act.  Suppose  the  Middlesex  Act  had  run  thus, — "  excepting  iill  such  parts  of 
the  said  county  as  are  within  the  city  of  Westminster;"  then  all  the  clauses  would 
have  been  governed  by  those  words,  and  the  act  would  apply  to  all  cases  within  the 
county  where  the  parties  did  not  reside  in  Westminster.  But  hero  the  words  of  the 
act  are, — "provided  that  nothing  in  this  act  contained  shall  extend,  or  be  construed 
to  extend,  to  the  city  and  liberty  of  Westminster."  In  the  present  case,  the  cause  of 
action  arose  in  Westminster,  and  therefore  the  action  ought  not  to  be  brought  in  the 
county  court  of  Middlesex.  We  do  not  deny  that  the  case  was  within  the  juiisdiction 
of  the  count}'  court  at  common  law,  but  it  is  not  within  the  jurisdiction  of  the  parlia- 
mentary county  court,  as  it  is  particularly  exempted  by  the  act.  The  rule  must 
therefore  be  discharged. 

[619]  GuRNEY,  B.  concurred. 

EOLFE,  B.  We  cannot  speculate  upon  the  intention  of  the  legislature,  when  the 
words  of  an  act  of  Parliament  are  express.  Mr.  Thesiger  reads  the  proviso  in  the 
21st  section  of  the  Middlesex  Act,  as  declaring  that  that  act  shall  not  extend  to  parties 
residing  within  the  jurisdiction  of  the  Westminster  Court  of  Requests  Act,  that  is, 
to  cases  where  the  parties  reside  in  the  city  of  Westminster.  But  that  is  not  the 
meaning  of  the  proviso.  It  must  be  intended  that  the  proviso  is  grafted  on  the  preamble, 
and  that  the  act  relates  to  all  the  county  of  Middlesex,  except  the  city  of  Westminster  ; 
and  therefore,  where  the  cause  of  action  arises  in  the  city  of  Westminster,  the  action 
ought  not  to  be  brought  in  the  county  court  of  Middlesex. 

Rule  discharged. 

Phillips  v.  Viscount  Canterbury.  Exch.  of  Pleas.  May  27,  1843. — A  sheriff 
who  has  seized  goods  under  a  fi.  fa.,  and  disposed  of  them  by  appraisement  and 
bill  of  sale,  is  not  entitled  to  deduct  the  expenses  of  the  appraisement  and  sale  ; 
the  scale  of  fees  framed  under  7  Will.  4  &  I  Vict.  c.  55,  applying  to  "  sales  by 
auction  "  only. 

[S.  C.  1  D.  &  L.  283  ;  12  L.  J.  Ex.  401  ;  7  Jur.  518.] 

A  fieri  facias  having  been  sent  to  the  sheriff  of  Suffolk,  directing  him  to  levy 
£625,  17s.  fid.,  with  interest  and  costs,  the  sheriil'  returned  that  he  had  levied  on  all 
the  goods  of  the  defendant  which  were  found  in  his  bailiwick,  to  the  amount  of  £234,  4s., 
— of  which  he  retained  £22,  12s.  9d.,  for  his  charges,  poundage,  officers'  fees,  and  other 
incidental  expenses,  and  held  the  rest  ready  to  pay  over  to  the  plaintiff.  It  appeared 
by  the  affidavits,  that  the  sheriff,  instead  of  selling  the  goods,  had,  by  agreement  with 
an  agent  of  the  execution-creditor,  had  them  appraised  and  valued,  and  disposed  of 
them  by  a  bill  of  sale,  and  charged  the  execution-creditor  with  the  charges  of  the 
appraisement,  amounting  to  the  sum  of  £9,  15s.  Pearson  had  obtained  a  rule  calling 
upon  the  sheriff  to  shew  cause  why  [620]  he  should  not  refund  the  above  sum  of  £9,  15s., 
as  improperly  deducted  out  of  the  proceeds  of  the  sale,  this  not  being  one  of  the  charges 
allowed  to  be  made  by  the  sheriff  under  the  stat  7  Will.  4  &  1  Vict.  c.  55,  and  the 
table  of  fees  promulgated  by  the  Court  pursuant  thereto. 

W.  H.  Watson  shewed  cause.  There  is  nothing  either  in  the  statute  or  the  rule 
of  Court  to  prevent  the  sheriff  from  disposing  of  goods  seized  under  a  fi.  fa.  by  bill  of 
sale ;  and  in  many  cases  it  would  be  a  great  advantage  to  the  parties  that  they  should 
be  so  disposed  of,  and  it  would  be  unjust  that  the  sheriff  should  not  be  paid  for  his 
trouble.  But,  admitting  that  his  claim  for  those  expenses  is  unfounded,  as  there  is 
no  fee  allowed  for  an  appraisement  or  a  bill  of  sale  in  the  table  of  fees,  the  plaintiff 
should  have  brought  his  action  against  the  sheriff,  or  proceeded  by  an  attachment  for 
contempt  under  the  3rd  section  of  the  statute,  which  enacts,  that  any  sheriff  who  shall 
exact,  take,  accept,  or  receive  any  fee,  gratuity,  or  reward  not  allowed  by  the  taxing 
officers,  shall  be  adjudged  guilty  of  a  contempt.  Here,  the  sum  claimed  was  a  fair 
and  reasonable  sum  to  be  allowed,  and  if  it  is  not  allowed,  it  will  oblige  the  sheriff 
to  put  up  goods  to  auction  in  every  case.     At  all  events,  this  is  not  the  proper  remedy. 

Pearson,  in  support  of  the  rule.  The  sheriff  was  bound  at  common  law  to  execute 
all  writs  and  sell  the  goods  seized,  without  making  any  charge  for  it ;  IVoodgaie  v. 
KnakhbuU  (2  T.  R.  158):  so  that,  unless  he  is  entitled  to  it  by  some  statute  or  rule 
of  Court,  this  is  an  overcharge.     Now,  according  to  the  table  of  fees  framed  under  the 
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stul.  7  Will,  -i  iV  1  Vict.  c.  55,  he  is  entitled  to  the  expenses  of  a.  sale  l)y  auction,  but 
there  are  none  allowed  for  a  sale  by  appraisement.  By  the  table  of  fees,  the  sheriff 
is  entitled  to  [621]  a  certain  per  centage  "  for  every  sale  by  auction,"  but  there  is 
nothing  said  as  to  an  appraisement.  And  the  2nd  section  of  the  statute  enacts,  that 
it  shall  be  lawful  for  sheriils  or  their  officers  "  to  demand,  take  and  receive  such  fees 
and  no  more,  as  shall  from  time  to  time  be  allowed  by  any  officer  of  any  of  the  Courts 
of  law  at  Westminster  charged  with  the  duty  of  taxing  costs  in  such  cases,  and  under 
the  sanction  and  authority  of  the  judges  of  the  several  Courts."  In  Slater  v.  Haines 
(7  M.  &  W.  413),  it  was  e.\:pressly  held  that  a  sheriflf  is  only  entitled  to  poundage  under 
29  Eliz.  c.  4,  and  to  such  fees  as  are  allowed  by  the  table  of  fees  framed  under  7  Will.  4 
&  1  Vict.  c.  55,  and  that  although  he  be  put  to  extra  trouble  and  expense  in  making 
the  levy,  he  cannot  claim  more.  He  also  referred  to  2  Chitt.  Archb.  1275,  and  was 
then  stopped  by  the  Court. 

LoKD  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 
I  at  first  thought  it  would  be  rather  hard  for  the  sheriff'  not  to  have  his  expenses 
allowed,  in  a  case  where  he  adopted  a  more  advantageous  mode  of  disposing  of  the 
goods  levied  under  the  execution,  than  by  resorting  to  a  public  sale ;  but  the  statute 
is  express,  that  sheriffs  are  to  take  no  fees,  except  such  as  are  allowed  by  the  table 
of  fees  to  be  framed  by  the  Judges  ;  and  we  have  no  doulit  as  to  our  power  to  inter- 
fere in  this  summary  way,  without  putting  the  plaintiff'  to  the  trouble  of  bringing  an 
action.  However  advisable  it  might  possibly  be  in  particular  cases  to  allow  sheriffs 
to  have  the  goods  valued  at  the  expense  of  the  execution-creditor,  and  disposed  of  by 
private  sale,  there  is  no  provision  for  that  purpose  in  the  table  of  fees,  and  he  is  not 
entitled  to  take  more  than  is  there  allowed  him.  Looking  at  that  table,  it  is  clear  that 
the  sheriff'  is  not  entitled  to  charge  the  expenses  of  an  appraisement,  for  it  has  omitted 
the  case  where  the  goods  [622]  ;i.ro  disposed  of  under  a  bill  of  sale ;  it  applies  only  to 
.sales  by  auction.  It  is  not  too  late,  however,  to  applj'  in  order  to  have  it  amended. 
That  table  was  framed  with  great  care  by  the  Judges,  attended  by  the  representatives 
of  the  sheriffs  of  the  diff'erent  counties,  and  if  they  had  made  any  suggestion  on  the 
subject,  it  would  have  been  attended  to.  If  parties  feel  themselves  insufficiently 
remunei'ated,  there  only  mode  is  to  apply  to  the  Judges  to  alter  the  talile  of  fees,  and 
allow  expenses  of  this  description.  This  rule  must  however  be  made  absolute,  for  the 
sheriff'  to  return  the  sum  overcharged. 

GuRNEY,  B.  and  Rolfe,  B.,  concurred. 

Kule  absolute. 

Saxty  v.  Wilkin.  Exch.  of  Pleas.  May  30,  1843.— Assumpsit.  The  declaration 
alleged,  that,  in  consideration  that  the  plaintiff  would  buy  of  the  defendant  a 
horse,  at  and  for  a  "certain  price  or  sum,  to  wit,  the  sum  of  561  16s.,"  the 
defendant  promised  that  the  horse  was  sound.  Breach,  that  he  was  unsound. 
Plea,  non  assumpsit,  and  a  traverse  of  the  unsoundness.  At  the  trial,  it  was 
proved  that  the  plaintiff',  who  was  a  tailor,  agreed  to  give  the  defendant  for  the 
horse  £55,  and  a  new  pair  of  breeches,  value  11.  16s.  : — Held,  that  there  was  no 
variance. 

[S.  C.  1  D.  &  L.  281  ;  12  L.  J.  Ex.  381  ;  7  Jur.  704.] 

Assumpsit.  The  declaration  stated  that,  in  con.sideration  that  the  plaintiff'  would 
buy  of  the  defendant  a  certain  horse  at  and  for  a  certain  price  or  sum,  to  wit,  the  sum 
of  561.  16s.,  the  defendant  promised  the  plaintiff'  that  the  .said  horse  was  sound. 
Breach,  that  the  horse  was  unsound.  Pleas,  non  assumpsit,  and  a  traverse  of  the 
unsoundness. 

At  the  trial  before  Patteson,  J.,  at  the  last  Spring  Assizes  for  the  county  of  Essex, 
it  appeared  that  the  plaintiff,  who  was  a  tailor,  was  desirous  of  purchasing  a  horse 
belonging  to  the  defendant,  and  it  was  ultimately  settled  between  them  that  the 
plaintiff  was  to  have  the  horse  for  £55,  and  a  new  pair  of  breeches,  value  11.  16s. 
Upon  this  proof  it  was  objected  by  the  defendant's  counsel  that  the  allegation  in  the 
declaration,—"  a  certain  price  or  sum,  to  wit,  the  sum  of  [623]  561.  16s."  meant  so  much 
money,  and  was  not  supported  by  proof  of  a  contract  for  £55  and  a  pair  of  breeches, 
atid  that  the  transaction  proved  in  court  was,  in  part  at  least,  that  of  a  barter,  and 
not  a  sale.     The  learned  Judge  overruled  the  objection,  expressing  a  strong  opinion 
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that  the  dechiration  was  well  supported,  and  the  jury  found  for  the  plaintifl'  foi-  the 
amount  claimed  ;  leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit, 
riatt  having  in  Easter  Term  obtained  a  rule  accordingly, 

Thesiger  and  M.  Chambers  now  shewed  cause.  This  was  clearly  a  contract  of 
sale  for  561.  16s,,  which  sum  was  to  be  made  up  by  the  payment  of  £55  in  cash,  and 
a  pair  of  breeches  of  the  value  of  11.  16s.  If  any  authority  were  necessary,  the  case 
of  Lands  V.  Burton  (9  East,  ;549)  is  precisely  in  point.  In  that  case  it  was  proved  that 
the  defendant  agreed  to  sell  the  horse  warranted  sound  to  the  plaintift'  for  .311.  10s., 
and  at  the  same  time  agreed  that,  if  the  plaintifl'  would  take  the  horse  at  that  value, 
he,  the  defendant,  would  buy  another  horse  of  the  plaintiff's  bi'other  for  141.  14s.,  and 
that  the  difference  only  should  be  paid  to  the  defendant;  and  it  was  held  that  such 
proof  would  support  a  count  charging  only  that,  in  consideration  that  the  plaintiff 
would  buy  of  the  defendant  a  hoi'sc  for  311.  10s.,  the  defendant  promised  that  it  was 
sound,  and  that  in  fact  the  plaintift"  did  Iniy  the  horse  for  that  price,  and  did  pay  to 
the  defendant  the  said  sum,  311.  10s.  Lord  Ellenborough,  C.  J.,  there  said,  "The 
parties  agreed  to  consider  the  brother's  horse  as  fourteen  guineas  in  their  mode  of 
reckoning  the  payment  for  the  defendant's  horse ;  but  still  the  consideration  for  the 
latter  was  thirty  guineas,  and  the  defendant  received  thirty  guineas  in  money  and 
value."  [Parke,  B.  And  in  the  present  case  you  merely  substitute  the  pair  of 
trowsers  for  the  brother's  horse.] 

[624]  Kodwell,  contra.  The  cases  on  this  subject  shew  that  the  consideration  for 
;i  warranty  must  always  be  correctly  stated.  Now  here  the  proper  mode  of  declaring 
would  have  been  "  for  a  certain  sum  of  money,  to  wit,  £55,  and  a  new  pair  of  breeches 
of  a  certain  value,  to  wit,  11.  16s."  There  are  many  cases  to  shew,  that  if  any  part 
of  the  consideration  be  omitted  to  be  stated,  it  is  fatal. 

Parke,  B.  It  is  quite  clear  that  this  is  an  agreement  for  a  certain  price.  The 
allegation  in  the  declaration  is,  that  the  defendant  sold  the  horse  to  the  plaintiff  for  a 
"certain  price  or  sum,  to  wit,  the  sum  of  561.  16s.,"  and  that  is  supported  by  proof 
that  the  horse  was  sold  for  £55  and  a  pair  of  trowsers,  which  were  to  be  considered 
as  equivalent  to  11.  16s.  Perhaps  it  might  have  been  more  proper  to  have  described 
the  contract  for  so  much  money  and  a  pair  of  breeches,  but  it  is  clearly  a  sale  for 
561.  1 6s.     The  case  of  Hands  v.  Burton  is  expres.sly  in  point. 

GURNEY,  B ,  and  RoLFR,  B.,  concurred. 

Rule  discharged. 

[625]  Brewer  v.  Dew  and  Another.  Exch.  of  Pleas.  June  12,  1843. — An 
action  of  trespass,  for  seizing  and  taking  the  plaintiff's  goods,  under  a  false  and 
unfounded  claim  of  a  debt,  per  quod  the  plaintiff'  was  annoyed  and  prejudiced  in 
his  business,  and  believed  by  his  customers  to  be  insolvent,  and  certain  lodgers 
left  his  house,  does  not  pass  to  the  plaintiff's  assignees  on  his  bankruptcy. 

[S.  C.  1  D.  &  L.  383 ;  12  L.  J.  Ex.  448 ;  7  Jur.  953.     Referred  to,  Rose  v.  Buckett, 

[1901]  2  K.  B.  449.] 

Trespass.  The  declaration  stated  that  the  defendants,  George  Dew  and  H. 
Wightwick,  broke  and  entered  two  dwelling-houses  belonging  to  the  plaintiff,  and 
that  they  continued  and  stayed  therein,  making  a  great  noise  and  disturbance,  for 
the  space  of  ten  days  next  following,  and  greatly  disturbed  and  dis(|uieted  the  plaintiff" 
and  his  family  in  the  possession  and  enjoyment  of  the  said  dwelling-houses  :  and  then 
also,  with  force  and  arms,  took  and  seized  divers  goods  and  chattels,  to  wit,  then 
being  in  the  said  dwelling-houses,  and  in  certain  parts  thereof  then  used  as  shops  by 
the  plaintiff'  in  the  way  of  his  trade  and  business  of  a  bookseller,  and  which  said  goods 
and  chattels  then  were  part  of  the  stock  in  trade  of  the  plaintiff  in  the  way  of  his  said 
trade  and  business,  and  of  great  value,  to  wit,  £2000,  and  converted  and  disposed 
thei'eof  to  their  own  use,  to  wit,  under  a  false  and  unfounded  claim  that  the  defendants 
were  then  entitled  to  seize  and  take  possession  of  the  said  goods  &c.  to  enforce  the 
payment  of  a  certain  debt  then  alleged  to  be  due  from  the  plaintift"  to  the  defendant 
George  Dew :  hy  means  of  which  said  premises  the  plaintift'  was  greatly  annoyed, 
prejudiced,  injured,  and  disturbed  in  carrying  on  and  conducting  his  trade  and 
Ijusiness,  and  was  believed  and  considered  by  divers  per.sons,  customers  of  the  ])laintiff 
in  the  way  of  his  said  trade,  and  others,  to  be  incapable,  by  reason  of  his  poverty  and 


956  BREWER    V.   DEW  UM.  &W.626. 

embarrassed  circumstances,  of  carrying  on,  and  to  have  ceased  from  carrying  on,  the 
same,  and  to  be  insolvent  and  incapable  of  paying  his  just  debts  ;  and  also,  by  means 
of  the  premises,  divers  persons,  to  wit,  William  Henry  Maxwell  and  George  Dawes 
and  his  family,  who  then  resided  in  certain  rooms  and  apartments  in  the  said  dwelling- 
house  respectively,  as  lodgers  and  boarders  with  the  plaintiff,  for  reward  to  the 
plaintiff  in  that  behalf,  being,  by  reason  of  the  premises,  [626]  induced  to  believe  that 
the  plaintiff  was  in  needy  and  embarrassed  circumstances,  and  that  the  defendants 
were  entitled  to  seize  the  goods  &c.  for  monies  due  from  the  plaintiff,  and  that  they 
the  said  W.  II.  Maxwell  and  G.  Dawes  and  his  family  could  not  safely  remain  with 
their  property  and  effects  in  the  said  dwelling-houses  of  the  plaintiff,  left  the  same, 
and  ceased  to  reside  as  lodgers  or  boarders  therein  or  otherwise.  The  declaration 
then  averred  that  thereby,  and  from  divers  other  persons  being  by  reason  of  the 
premises  prevented  and  deterred  from  coming  to  reside  as  boarders  and  lodgers  at  the 
said  houses  of  the  plaintiff  for  reward  to  the  plaintiff  in  that  behalf,  the  plaintiff  had 
lost  and  been  deprived  of  divers  great  gains  and  piofits  which  otheiwise  might  and 
would  have  accrued  to  him,  and  the  credit  and  the  good  name  of  the  plaintiff,  in  the 
way  of  his  said  trade  and  business,  and  by  reason  of  the  premises,  lost  and  was 
deprived  of  divers  great  gains  and  profits  therein,  and  was  wholly  prevented  from 
profitably  carrying  on  the  same. 

Plea,  as  to  the  seizing  and  taking  the  goods  and  chattels  in  the  declaration 
mentioned,  actionem  non  ;  because  the  defendants  say,  that  after  the  commencement 
of  this  suit,  and  after  the  passing  of  the  5  &  6  Vict.  c.  123  [setting  out  a  trading, 
petitioning  creditor's  debt,  fiat,  appointment  of  assigness,  &c.,]  by  reason  of  which 
said  premises,  and  by  force  of  the  statute  &c.,  oi;e  C.  D.  then  and  from  thenceforth, 
and  before  the  delivery  of  the  declaration  in  this  cause,  became  and  was,  and  is  assignee 
of  the  estate  and  effects  of  the  plaintiff,  as  such  bankrupt,  and  entitled  to  claim  and 
demand  and  sue  for  the  causes  of  action  in  the  introductory  part  of  this  plea  mentioned, 
and  each  and  every  of  them  : — concluding  to  the  country. 

General  demurrer,  and  joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer.  The  question  intended  to  be  raised  by  this 
demurrer  is,  whether  a  right  of  action  in  trespass  for  breaking  and  entering  the  plaintiff's 
[627]  house,  and  seizing  his  goods,  passes  to  his  assignees  on  his  bankruptcy.  And 
it  is  submitted  that  it  clearly  does  not ;  because  the  damages  in  such  an  action  are 
not  confined  to  the  value  of  the  goods,  but  may  be  given  also  for  the  annoyance  and 
personal  injury  occasioned  to  the  plaintiff  himself ;  and  these  damages  the  assignees 
could  not  recover.  The  bankrupt  therefore  may  sue  in  such  a  case,  and  will  hold  the 
damages,  when  recovered,  in  trust  for  his  assignees.  It  was  expressly  held  in  Clark 
V.  Calvert  (8  Taunt.  742),  and  Spence  v.  Rogers  (ante,  p.  191),  that  a  bankrupt's  right 
of  action  for  trespass  quare  clausum  fregit  does  not  pass  to  the  assignees ;  and  this 
case  is  not  distinguishable  in  principle.     He  was  then  stopped  by  the  Court. 

Hawkins,  contrh,.  The  assignees  derive  their  right  to  sue  for  injuries  done  to  the 
estate  of  the  bankrupt  from  the  stats.  6  Geo.  4,  c.  16,  and  1  &  2  Will.  4,  e.  56.  By 
the  28th  section  of  the  latter  act,  "all  the  personal  estate  and  effects  of  the  bankrupt" 
vest  absolutely  in  the  assignees  ;  and  the  act  is  to  be  construed  beneficially  for  creditors. 
[Lord  Abinger,  C.  B.  You  would  not  say  that  an  action  for  assault,  or  for  .seduction, 
passed  to  the  assignees.]  No ;  the  former  is  a  tort  to  the  person  only  ;  and  in  the 
latter  damages  are  given  for  the  injured  feelings  of  the  plaintiff,  which  cainiot  be 
i-ecovered  by  the  assignees  :  Howard  v.  Crowthcr  (8  M.  &  W.  601).  [Lord  Abinger,  C.  B. 
So  this  is  an  action  for  a  trespass  involving  a  personal  injury  and  annoyance  to  the 
plaintiff".]  But  the  plea  is  expressly  confined  to  the  taking  of  the  goods  ;  the  annoy- 
ance, by  disquieting  the  plaintiff',  &c.,  if  any,  is  attributable  to  the  breaking  and 
entering  the  house.  [Lord  Abinger,  C.  B.  The  taking  of  the  goods  implies  an  incon- 
venience by  the  loss  of  them  for  a  time.  Rolfe,  B.  The  declaration  states,  that 
persons  who  lodged  in  the  house  left  it  in  consequence.]  That  [628]  is  an  injury  to 
the  personal  estate  of  the  bankrupt,  by  the  diminution  of  his  profits,  not  to  his  person. 
It  is  clear  an  action  of  trover  would  have  passed  to  the  assignees.  [Lord  Abinger,  C.  B. 
There  the  value  of  the  goods  would  be  the  measure  of  the  damages,  but  here  the  jury 
may  give  damages  for  the  loss  of  the  goods,  beyond  their  value.]  Davis  v.  Oswell 
(7  C.  &  P.  804)  shews  that  special  damage  may  be  recovered  in  trover,  if  laid.  If  this 
action  can  be  maintained,  a  bankrupt  may  always  sue  in  case  of  any  mere  tort  to  the 
peisonal  estate,  for  which  trover  would  lie,  by  merely  introducing  into  the  declaration 
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some  such  allegation  of  personal  injury  as  is  laid  here,  however  false.  None  of  the 
special  damage  set  out  in  this  deelaiation  includes  any  personal  injury  in  respect  of 
which  the  plaintiff'  could  recover  damages.  A  plaintiff  must  have  sustained  some 
personal  inconvenience  in  all  cases  of  trespass  or  trover,  but  that  cannot  prevent  the 
right  of  action  from  vesting  in  the  assignees.  Hei'e  the  plea  is  expressly  limited  to 
the  seizing  and  taking  of  the  goods,  which  is  purely  a  damage  to  the  personal  estate. 
[Lord  Abinger,  C.  B.  If  it  had  been  applied  merely  to  the  value  of  the  goods,  it 
might  be  different.]  The  defendant  could  not  plead  to  the  value  in  trespass;  that 
would  be  pleading  to  the  damages,  instead  of  to  the  wrongful  act.  Under  this 
declaration,  so  far  as  regards  the  seizing  and  taking  of  the  goods,  the  plaintiff'  could, 
prima  facie,  recover  only  the  value.  The  case  of  trespass  qu.  el.  freg.  is  quite  different ; 
the  land  would  only  go  to  the  assignees  in  case  they  elected  to  take  the  terra. — He 
cited  Porter  v.  Vwhy  (9  Bing.  93  ;  2  M.  &  Scott,  141),  Hancock  v.  Caffyn  (8  Bing.  359  ; 
1  M.  &  Scott,  521),  Wright  v.  Fairfield  (2  B.  &  Adol.  727),  and  Beckham  v.  Brake 
(9  M.  &  W.  79;  11  M.  &  W.  315.) 

Lord  Abinger,  C.  B.  The  substantial  ground  on  which  [629]  this  case  is  to  be 
decided  is  this, — whether,  on  this  declaration  as  it  stands,  the  jury  could  give  vindic- 
tive damages,  for  the  seizing  and  taking  of  the  goods,  beyond  their  value.  For  the 
breaking  and  entering  it  is  admitted  they  might  give  damages  beyond  the  amount  of 
the  actual  injury.  Now  I  think  that  under  this  declaration  the  plaintiff  might  give 
evidence  to  shew  that  the  entering,  and  the  seizure  of  the  goods,  were  made  under 
a  false  and  unfounded  pretence  of  a  legal  claim,  and  that  thereby  the  plaintiff  was 
greatly  annoyed  and  disturbed  in  carrying  on  his  business,  and  was  believed  to  be 
insolvent,  and  that  in  conse(juenee  his  lodgers  left  him.  Might  not  the  jury  then  give 
vindictive  damages  for  such  an  injury,  beyond  the  mere  value  of  the  goods  ?  If  they 
might,  on  this  plea  they  are  not  precluded  from  doing  so,  because  the  plea  goes  to 
deprive  the  plaintiff  altogether  of  the  right  of  action  for  the  seizing  and  taking  of  the 
goods.  I  do  not  say  that  the  defendants  might  not  have  limited  their  plea  so  as  to 
make  it  good  for  this  purpose,  by  stating  that,  so  far  as  regarded  the  value  of  the 
goods,  the  plaintiff  had  lost  his  right  of  action  by  his  bankruptcy  :  but  upon  issue 
joined  on  this  plea,  the  jury  might  have  given  much  larger  damages  in  respect  of  the 
manner  of  the  seizure,  beyond  the  mere  value  of  the  goods.  On  this  ground  I  am 
of  opinion  that  the  plea  is  bad,  and  that  there  must  be  judgment  for  the  plaintiff. 

GuRNEY,  B.,  concurred. 

lioi.FE,  B.  I  am  of  the  same  opinion.  I  quite  agree  as  to  the  propriety  of  the 
test  applied  to  this  case  by  my  Lord  ;  and  I  not  only  think  that  vindictive  damages 
might  be  given  here,  but  also  that  there  is  special  damage,  properly  alleged,  in  this 
declaration,  for  which  the  assignees  could  not  have  maintained  an  action.  The  plaintiff 
complains  not  only  that  the  defendants  took  his  goods,  but  that  they  did  so  under 
a  false  and  pretended  claim  of  right ;  that  he  [630]  was  thereby  much  annoyed  and 
prejudiced  in  his  business,  and  believed  to  be  insolvent ;  and  that,  by  means  of  the 
premises,  certain  lodgers,  being  induced  to  believe  that  he  was  in  embarrassed  circum- 
stances, and  that  the  defendants  were  entitled  to  seize  the  goods  for  a  debt,  quitted 
his  house.  That  is  an  allegation  of  special  damage  in  respect  of  which  the  jury  might 
give  damages,  and  not  one  for  which  the  assignees  could  have  a  right  of  action, 
although  the  money  when  recovered  might  belong  to  them.  This  plea  therefore  goes 
too  far :  I  do  not  say  whether  it  might  not  have  been  so  framed  as  to  be  a  defence, 
if  pleaded  to  a  part  onlj-  of  the  cause  of  action  ;  but  as  it  is,  it  goes  too  fai',  in  being 
altogether  in  denial  of  all  damages  by  reason  of  the  seizing  and  taking  of  the  goods. 

Judgment  for  the  plaintiff. 

Forbes  v.  Peacock.  Exch.  of  Pleas.  May  31,  1843.— A  testator,  after  directing  all 
his  just  debts  to  be  paid,  and  bequeathing  certain  personal  estate  to  his  wife. for 
life,  devised  a  freehold  house  to  her  "  for  her  natural  life,  with  liberty  to  sell  it  in 
case  a  good  offer  is  made,  and  invest  the  proceeds  of  it  in  the  £5  per  cent,  stock, 
for  her  benefit  during  her  life."  And  in  a  subsequent  part  of  the  will  he  desired 
that,  "  at  the  death  of  his  wife,  the  residue  of  his  estate  might  then  be  collected, 
including  the  proceeds  of  the  house  and  lot,  if  not  previously  sold,  to  be  then 
disposed  of  to  good  advantage,  to  be  divided  as  follows,"  &c.  He  appointetl 
bis   wife,  the  plaintiff,  and  one  K.  C,  to  be  executrix  and  executors  of  his  will. 
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The  plaintiff  and  the  widow  proved  the  will.  R.  C,  the  other  executor,  died  in 
the  lifetime  of  the  widow.  After  the  death  of  the  widow,  the  plaintiff,  the 
surviving  executor,  entered  into  a  contract  with  the  defendant  for  the  sale  of  the 
house  : — Held,  that,  whether  there  were  or  were  not  debts  unpaid,  and  whether 
it  was  or  was  not  uncertain  whether  any  debts  remained  upaid,  the  plaintiB'  had 
a  power  to  sell  and  convey  the  house  in  fee-simple. — Quiere,  whether  the  widow 
could  have  sold  the  house  in  her  lifetime,  without  the  concurrence  of  the 
executors. 
[S.  C.  12  L.  J.  Ex.  460 ;  7  Jur.  668  :  in  Equity,  12  Sim.  528  :  reversed  1  Ph.  717.] 

The  following  case  was  sent  by  the  Vice-Chaneellor  of  England  for  the  opinion  of 
this  Court  ; — 

John  Fisher  Throckmorton,  at  the  time  of  making  his  will,  and  at  his  death,  was 
seised  in  fee-simple  of  a  messuage,  garden,  and  other  hereditaments,  in  Hornsey  Lane, 
ill  the  county  of  Middlesex,  and  by  his  will  of  the  18th  of  March,  1815,  devised  as 
follows  : — "All  my  just  debts  to  [631]  be  paid  and  all  debts.  First,  I  give  and  bequeath 
to  my  dear  wife  Elizabeth  Throckmorton,  all  plate,  jewels,  wines,  household  furniture, 
monies  at  the  bankers,  or  elsewheie,  belonging  to  me,  and  all  stock  in  the  funds, 
partly  during  her  natural  life,  and  partly  at  her  own  disposal,  as  shall  hereinafter  be 
provided  for.  Secondly,  in  order  that  she  my  aforesaid  dear  wife,  Elizabeth  Throck- 
morton, may  have  wherewithal  to  support  herself  comfortably,  I  wish  her  to  lay  out 
in  government  annuities  for  her  life  £2500  sterling,  half  in  the  Consols,  and  half  in 
the  Reduced  £3  per  Cents.,  which  will  bring  her  payments  in  quarterly.  The 
remainder  of  my  property  I  desire  may  be  invested  in  the  £5  per  cent,  stock,  for  her 
benefit  during  her  natural  life.  Thirdly,  the  house  and  ground  on  which  it  stands, 
garden,  and  all  thereto  belonging,  being  now  my  own  freehold  property,  paid  for,  and 
without  incumbrance,  I  give  to  her  for  her  natural  life,  with  liberty  to  sell  it  in  case 
a  good  offer  is  made,  and  invest  the  proceeds  of  it  in  the  £5  per  cent,  stock,  for  her 
benefit  during  her  life;  or  she  may  let  it  on  a  running  lease  for  seven  or  fourteen  or 
twenty-one  years,  the  said  lease  to  expire  and  terminate  at  the  first  of  the  three  of 
the  above  periods  that  may  happen  subsequent  to  her  demise.  Out  of  my  estate,  the 
monies  so  directed  to  be  invested  as  aforesaid,  or  any  part  of  them,  I  give  and 
bequeath,  at  the  death  of  my  said  dear  wife,  to  Mary  May,  gi'eat  niece  of  my  said 
dear  wife,  provided  she  conducts  herself,  as  she  has  always  hitherto  done,  to  her  aunt's 
and  my  satisfaction,  £1000  for  her  sole  use  and  benefit;  and  also  interest  of  £1000 
£5  per  cent,  stock,  during  her  the  said  Mary  May's  natural  life.  Fourthly,  should 
the  aforesaid  Mary  May  die  before  her  aunt,  Elizabeth  Throckmorton,  then  the  £1000 
left  as  above  for  her  sole  use  and  benefit  is  to  be  with  the  rest  of  my  remaining 
property,  to  form  a  residuary  fund,  to  be, disposed  of  as  hereinafter  to  be  named  at 
the  death  of  my  aforesaid  wife :  but  in  case  of  her  the  said  Mary  May's  decease,  as 
above  said,  before  [632]  that  of  her  aunt  Elizabeth  Throckmorton,  then  and  in  that 
case  only,  I  give,  at  the  death  of  Elizabeth  Throckmorton,  the  interest  of  the  £1000 
£5  per  cent,  stock  spoken  of  as  aforesaid  to  Mary  Graham  and  Eliza  Graham,  daughters 
of  my  late  good  friend  and  brother-in-law,  Joseph  Graham  of  Harwich,  jointly  and 
equally,  or  to  the  survivor  of  them  during  their  lives,  and  at  their  deaths  to  be  divided 
with  the  residuary  property  as  above  spoken  of.  Fifthly,  I  desire  that,  at  the  death 
of  my  dear  wife  Elizabeth  Throckmorton,  the  residue  of  my  estate  may  then  be  collected, 
including  the  proceeds  of  the  house  and  lot ;  if  not  previously  sold,  to  be  then  disposed 
of  to  good  advantage,  and  divided  as  follows :— My  sister  Sarah  Foreman,  of  Freehold, 
Monmouth  county,  state  of  New  Jersey,  in  America,  has  four  children  ;  and  my 
brother  Samuel  Throckmorton,  deceased,  has  left  three  children,  perhaps  four ;  but  to 
them,  bo  they  seven  or  be  they  eight,  I  give  and  bequeath  all  the  residue  of  my 
property  as  aforesaid  mentioned,  to  be  equally  divided,  share  and  share  alike,  or  to 
the  survivors  of  them.  Sixthly,  on  the  dece"ase  of  the  aforesaid  Mary  May,  or  of 
Mary  Graham  and  Eliza  Graham,  whichever  or  whoever  of  them  shall  have  the  benefit 
and  receive  the  interest  of  the  £1000  £5  per  cent,  stock  as  aforesaid,  the  principal 
IS  then  to  revert  to  the  residuary  fund  as  aforesaid,  and  to  be  divided  therewith. 
Seventhly,  whatever  property  may  be  willed  to  me  by  my  dear  mother  Caroline  Throck- 
morton, or  by  whomsoever,  I  give  it  to  my  aforesaid  dear  wife  during  her  life,  and  at 
her  death  to  form  part  of  the  residuary  fund,  as  before  mentioned,  and  to  be  divided 
at  hei-  death  with  the  same.     I  appoint  my  dear  wife  to  be  my  executrix,  and  I  request 
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the  favour  of  my  good  friends,  John  Hopton  Forbes,  Esq.,  of  Ely-place,  Holborn,  and 
Robert  Cooper  of  Guildford,  will,  jointly  with  my  aforesaid  dear  wife,  become  my 
executrix  and  trustees  to  this  ray  will." 

The  testator  died  in  181.5,  leaving  his  wife  and  the  e.xecutors  him  surviving.  Mr. 
Forbes  and  the  testator's  widow  [633]  proved  the  will.  The  widow  died  in  April, 
1840,  leaving  Forbes  her  surviving.  The  other  executor.  Cooper,  died  previously. 
Forbes  having,  in  May  1840,  put  up  the  messuage,  &c.  for  sale,  the  defendant  Peacock, 
who  became  the  purchaser,  olijected  to  the  title,  on  the  ground  that  it  did  not  appear 
whether  the  plaintiff  sold  the  messuage  in  his  character  of  executor,  and  for  the  pui'pose 
of  paying  the  debts  of  the  testator,  or  whether  any  debts  remained  unpaid,  or  whether 
he  sold  as  trustee  under  the  will,  and  for  the  purpose  of  distributing  the  proceeds  of 
the  sale  amongst  the  parties  beneficially  entitled.  A  suit  was  aftei-wards  brought  in 
the  Court  of  Chancery  by  the  plaintiff  against  the  defendant,  for  the  specific 
performance  of  the  agreement  to  purchase. 

The  questions  for  the  opinion  of  this  Court  are :  first,  whether  the  plaintift",  under 
the  testator's  will,  had  power  to  sell  the  said  hereditaments,  and  convey  the  same  to 
the  defendant  in  fee-simple,  in  case  the  debts  of  the  testator  remain  unpaid.  Secondly, 
whether  the  plaintiff  has  such  power,  in  case  it  is  uncertain  whether  any  debts  of  the 
testator  remain  unpaid.  Thirdly,  whether  the  plaintiff  has  such  power,  in  case  no 
debts  of  the  said  testator  remain  nnpaid. 

James  Parker,  for  the  plaintiff.  All  the  three  questions  proposed  ought  to  be 
answered  in  the  aflirmative.  Under  this  devise,  the  plaintiff  has  power  to  sell  the 
houses,  and  the  proceeds  of  the  sale  are  equitable  assets,  to  be  applied  and  disti'ibuted 
by  him.  The  effect  of  throwing  the  real  and  personal  estate  into  one  fund,  on  which 
the  legacies  are  chargeable,  has  made  the  real  estate  liable  :  Cole  v.  Turner  (4  Russ. 
376).  And  the  same  parties  being  appointed  executors  and  trustees,  one  of  the  duties 
of  the  trustees  is  the  sale  of  the  real  estate.  In  Tyldcn  v.  Hyde  (2  Sim.  &  Stu.  238), 
where  the  [634]  testator  directed  his  real  and  personal  property  to  be  sold  and  divided 
among  his  sisters,  it  was  held  that  a  power  to  sell  the  real  property  was  implied.  In 
this  very  case  of /"wies  v.  Peacock  {\\  Sim.  152),  when  befoi'e  the  Vice-Chancellor  of 
England,  in  August  1840,  his  Honor  decided,  on  the  authority  of  Ward  v.  Deron,(b) 
that  the  plaintifl',  as  the  surviving  executor,  had  power  to  sell  the  house  and  to  give 
a  receipt  for  the  purchase-money.  In  Viner's  Abr.  "Devise"  (2  c),  pi.  1  (vol.  8, 
fo.  468),  it  is  thus  stated : — "Devise  of  lands  to  be  sold  for  payment  of  his  debts.  It 
shall  be  sold  by  his  executors,  and  the  naming  of  his  executors  is  sufficient."  And  in 
pi.  2,  it  is  said  "  Where  lands  were  devised  to  be  sold,  and  the  monies  to  be  distributed 
to  several  persons,  and  no  person  was  named  to  sell,  there,  by  the  consent  of  counsel, 
it  was  decreed  that  the  executors  should  sell."  The  power  goes  with  the  office  :  Chan. 
Cas.  179.  In  an  Anoni/moris  case,  2  Leon.  223,  case  276,  such  power  was  held  to  be 
executable  by  the  survivor.  And  in  another  Anowpnous  cane,  3  Dyer,  371  a  pi.  3, 
where  A.  devised  all  his  lands  to  B.,  "except  a  manor,  which  I  appoint  to  pay  my 
debts,"  and  made  two  executors,  it  was  held,  that  one  having  died,  the  other  might 
"  sell  the  manor  to  pay  the  debts."  So  a  power  by  implication  may  be  exercised  by 
one  executor  surviving :  2  Leon.  220,  case  276.  In  1  Sugden  on  Powers,  138,  it  is 
said,  "  It  appears,  therefore,  to  be  settled,  that  a  power  in  a  will  to  sell  or  mortgage, 
without  naming  a  donee,  will,  if  a  contrary  intention  do  not  appear,  vest  in  the 
executor,  if  the  fund  is  to  be  distributable  by  him,  either  for  payment  of  debts  or 
legacies  ; "  thus  assuming  that  the  executor  is  the  person  who  has  the  power  of  sale. 
And,  even  if  the  will  had  been  silent  about  debts,  the  implication  of  law  would  be 
the  same,  for  in  Tylden  v.  Hyde  and  Ward  v.  Dcrun  nothing  was  said  about  debts. 
[635]  It  was  the  duty  of  the  executors  to  sell  for  other  purposes  than  the  payment 
of  debts,  but  when  the  land  is  sold,  it  is  applicable  to  all  the  purposes  for  which  the 
personal  estate  is  liable.  And  here  there  was  a  direction  to  pay  debts  ;  but  that  does 
not  altei'  the  law.  [Lord  Abinger,  C.  B.  Would  not  the  purchaser  be  bound  to  look 
to  the  application  of  the  purchase-money  ^  No  ;  the  piu'chaser  would  be  discharged 
by  payment  of  the  purchase-money  to  the  trustee  :  Johnson  v.  Kenned  (3  Myl.  &  K. 
624),  Eland  v.  Eland  (4  Myl.  &  Cr.  420). 

Secondly,  the  next  point  is,  whether  this  power  of  sale  survives,  and  can  be 
executed  by  the  surviving  executor.     In  Co.  Lit.   113  a.,  this  very  case  is  put,  and 

(/')  Which  he  there  stated  from  his  own  MS. ;  p.  160. 
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it  is  said  :  "  But  if  a  man  deviseth  lands  to  his  executors  to  be  sold,  and  maketh  two 
executors,  and  the  one  dieth,  yet  the  survivor  may  sell  the  land  ;  because  as  the  state 
so  the  trust  shall  survive."  In  Sugden  on  Powers,  144,  it  is  said:  "Mr.  Hargrave 
has  endeavoured  to  establish,  that,  where  the  power  is  given  to  executors,  or  to 
persons  nominatim  in  that  character,  the  survivor  may  sell,  as  the  power  is  given  to 
them  ratione  officii;  and  as  the  office  survives,  by  parity  of  reason  the  authority 
should  also  survive.  And  the  liberality  of  modern  times  will  probably  induce  the 
Courts  to  hold,  that,  in  every  case  where  the  power  is  given  to  executors,  as  the  office 
survives,  so  may  the  power."  [Eolfe,  B.  Where  the  power  to  the  executors  to  sell 
arises  by  implication,  the  power  to  the  survivor  to  sell  will  arise  in  the  same  way.] 
Then  the  executors  have  power  to  sell,  whether  there  are  debts  or  not. 

J.  L.  Bird,  contnV  The  executor  has  no  power  of  sale.  The  question  is  one  of 
intention.  The  testator's  object  was  that  his  estate  should  be  distributed  amongst 
the  parties  entitled,  and  never  come  to  the  hands  of  the  executors.  [636]  And  in 
Bunlham  v.  JViltshire  (4  Madd.  44),  it  was  held  that  executors  have  only  power  to  sell 
the  real  estate  where  it  is  expressly  given,  or  necessarily  to  be  implied,  from  the 
produce  being  to  pass  through  their  hands  in  the  execution  of  their  office.  The 
authorities  quoted  on  the  other  side  have  no  application  to  this  case,  because  they 
proceeded  on  the  ground,  that  the  executors,  having  power  to  sell  the  personal  estate, 
had  the  same  power  over  the  real.  The  words  "the  remainder  of  my  property," 
mentioned  in  the  second  clause  of  the  will,  mean  what  remained  after  payment  of 
debts,  which  was  intended  by  the  testator  to  be  a  clear  fund  for  the  benetit  of  the 
willow  during  her  life,  and  after  her  death  for  the  residuary  legatees.  And  the  fifth 
clause  provides,  that  at  the  death  of  his  wife  the  residue  of  his  estate  may  then  be 
collected,  including  the  proceeds  of  the  house  and  lot,  and,  if  not  previously  sold,  to 
be  then  disposed  of  and  divided  as  therein  mentioned.  The  paity  who  took  the  estate 
on  the  death  of  the  widow,  subject  to  the  legacies,  namely,  the  heir-at-law,  is  the 
party  to  pay  the  legacies,  and  not  the  executors.  Where  legacies  are  given  payable 
out  of  personal  estate,  they  are  payable  by  the  executors  ;  but  when  they  are  payable 
out  of  the  real  estate,  the  executors  have  nothing  to  do  with  the  payment  of  them. 
What  was  said  by  the  Master  of  the  Rolls,  in  giving  judgment  in  Keeling  v.  Brmm 
(5  Ves.  3G1),  is  applicable  to  this  case  : — "Here  is  no  charge  of  the  debts  upon  the 
real  estate ;  but  a  mere  direction  to  the  executors  to  pay  the  debts,  without  giving 
them  any  other  fund  than  the  personal  estate  out  of  which  they  can  fulfil  that  duty. 
There  is  no  devise,  no  trust  in  them,  of  the  real  estate,  which  is  otherwise  disposed 
of.  I  cannot,  with  all  the  disposition  I  always  feel  to  give  such  a  construction  to 
wills  as  shall  make  testators  honest,  construe  this  into  a  charge  upon  the  real  estate." 
There  was  [637]  clearly  no  intention  on  the  part  of  this  testator  to  postpone  the 
payment  of  his  debts  until  after  the  death  of  his  wife  ;  and  if  there  were,  the  will 
would  be  within  the  statute  against  fraudulent  devises. 

Secondly,  if  a  power  was  given  to  the  plaintiff  and  the  other  executors  to  sell  at 
all,  it  was  not  given  to  them  in  their  character  of  executors,  but  as  trustees,  for  the 
widow  was  to  sell  with  them  ;  and  if  so,  the  power  was  determined  by  the  death  of 
Cooper,  the  other  executor ;  for  the  surviving  trustee  could  not  sell.  That  was 
expressly  decided  by  Townsend  v.  IVilson  (1  B.  &  Aid.  608).  It  could  only  be  executed 
by  the  two.  And  if  the  object  for  which  the  power  is  created  is  unattainable,  the 
power  ceases.  Then,  as  to  the  third  question,  if  there  were  no  debts  remaining  unpaid, 
there  could  be  no  such  power ;  and  if  the  power  did  originally  exist,  it  is  gone. 
Moiilock  V.  Buller  (10  Ves.  292)  is  in  point.  There  it  was  the  impression  of  the  Vice- 
Chancellor  that,  if  there  were  no  debts,  the  power  of  sale  no  longer  existed  (see 
Jurist  for  1842,  p.  478. 
Parker  replied. 

Lord  Abinger,  C.  B.  It  appears  to  me,  upon  the  authority  of  the  cases  cited  by 
Mr.  Parker,  that,  where  a  power  is  given  to  sell  property  for  the  purpose  of  either 
paying  debts  or  legacies,  or  of  converting  them  into  a  residuary  fund,  that  power  must 
from  its  nature  belong  to  the  executors.  The  estate  no  doubt  in  point  of  law  descends 
to  the  heir-at-law,  subject  to  the  power  to  sell ;  but  the  heir-at-law  is  not  bound  to 
make  any  distribution  ;  that  is  the  duty  of  the  executors.  The  argument  which  arises 
as  to  debts  arises  also  upon  a  question  as  to  the  real  estate  ;  therefore,  let  us  look  at 
the  matter  without  encumbering  it  with  that.  Suppose  nothing  were  stated  about 
debts,  who  is  the  person  finally  to  distribute  the  estate?     All' the  money  invested 
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must  be  invested  in  the  [638]  names  of  the  executors.  The  persons  who  are  entitled 
to  the  residuary  fund  must  be  satisfied  by  the  executors  ;  no  other  person  is  bound 
to  distribute  it  amongst  them.  Then  the  executors  being  the  persons  who  are  to 
distribute  it,  what  are  they  to  do  !  Why  the  house,  if  it  be  not  sold  during  the  wife's 
lifetime,  is  to  be  disposed  of  to  the  best  advantage,  and  the  proceeds  are  to  be  divided  ; 
so  that  the  house  is  to  form  part  of  the  residuary  fund,  and  is  to  be  mixed  up  with 
the  personal  estate,  of  which  the  executors  have  the  admitted  distribution;  it  is  to 
form  part  of  the  subject-matter  which  they  have  to  divide  among  the  persons  to  whom 
the  property  is  to  be  divided. 

There  mav  be  some  doubt  in  this  case  whether  the  wife  alone  had  power  to  sell. 
By  the  words  of  the  will  she  had  liberty  to  sell,  but  I  doubt  very  much  whether  a 
purchaser  would  have  consented  to  take  the  estate  upon  her  sale  only,  unless  the 
other  executors  had  joined.  However,  assuming  she  had  the  power  to  sell  during  her 
lifetime,  this  is  a  power  which  attaches  to  the  executors  after  her  death.  If  the  heir- 
at-law  is  to  do  it,  it  must  be  done  by  the  sanction  of  the  Court  of  Chancery  ;  but  is  he 
to  receive  the  money,  and  not  to  be  bound  also  to  execute  the  trusts  of  the  will  ? 
And  there  is  a  circumstance  undoubtedly  in  this  will  of  some  weight ;  these  executors 
are  also  mentioned  as  trustees,  with  regard  to  the  real  estate  which  is  to  be  sold. 
That  seems  very  much  like  a  declaration  that  they  are  to  be  trustees  to  receive  the 
money  for  the  benefit  of  the  parties  entitled  to  it. 

However,  upon  the  weight  of  the  authorities,  it  appears  to  me  that  the  executors 
have  power  to  sell,  and  that  the  wife  had  only  a  life  interest. 

GURNEY,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  same  opinion.  It  is  to  be  observed,  that  in  this  case  no 
power  is  given  in  express  terms ;  [639]  the  power,  therefore,  is  a  power  to  arise  by 
implication  of  law  :  and  it  does  arise  by  implication  of  law,  because  the  fund  to  be 
produced  by  the  sale  is  to  be  distributed  in  a  way  in  which  the  executors  alone  can 
distribute  it ;  and  therefoi'e  all  question  as  to  survivorship  is  out  of  the  case,  because 
the  same  implication  which  gives  it  to  two  executors,  gives  it  to  one,  for  the  purpose 
of  distributing  the  fund  in  the  way  in  which  it  is  directed  to  be  distributed  by  both. 

Looking  at  the  first  part  of  the  will,  I  have  not  any  doubt  that  it  was  the  inten- 
tion of  the  testator  to  charge  the  debts  upon  the  real  estate.  And  in  some  one  of  the 
cases,  I  recollect  it  has  been  said  that  the  Court  are  so  anxious  to  find  out  that  inten- 
tion, that  if  a  party  merely  talks  of  his  debts,  they  will  imply  that  they  are  intended 
to  form  a  charge  upon  his  real  estates  ;  as  if  a  man  said,  "  I  direct  all  my  just  debts  to 
be  paid,"  that  would  amount  to  a  charge  ;  but  if  he  said,  "I  direct  all  the  debts  due 
to  me  at  the  time  of  my  decease  to  be  collected,"  that  would  vary  the  case.  But  that 
does  not  at  all  vary  the  duty — they  can  only  be  collected  by  the  executors.  But  then 
it  may  be  said,  the  wife  has  the  property  for  her  life,  with  liberty  to  sell  it.  I  concur 
with  mj'  Lord,  that  it  is  a  doubtful  point,  whether  singly  she  has  power  to  sell ;  but 
if  she  concurs  with  the  other  executors,  it  may  be  sold  in  her  lifetime.  It  is  clear, 
whatever  the  power  of  sale,  the  money  is  to  come  to  all  three  of  them,  because  it  is 
to  be  invested  for  her  benefit ;  and  that  means,  not  that  it  is  to  be  invested  in  her 
name,  but  in  the  names  of  those  who  are  securities  during  her  life  for  those  who  are 
afterwards  entitled.  Then  there  is  a  legacy  of  £1000  to  her;  and,  if  she  dies,  the 
£1000  is,  with  the  rest  of  the  testator's  remaining  property,  to  form  a  residuary  fund, 
to  lie  disposed  of  as  in  the  will  is  directed.  That  is  the  way  in  which  the  residuary 
fund  is  to  arise,  and  that  fund  includes  the  debts  to  be  collected,  and  the  proceeds 
of  the  house.  Nothing  is  more  clear  than  that  the  legacies  form  a  charge  upon  this 
general  fund,  and  that  [640]  the  real  estate  ought  to  be  treated  just  as  if  it  were 
pei'sonal  property.  Sometimes  these  cases  are  involved  in  doubt  and  obscurity,  but 
this  is  one  in  which  there  is  very  little  doubt  indeed. 

The  questions  sent  to  us  by  the  Vice-Chancellor  must  therefore  be  answered  iu 
the  affirmative. 

The  following  certificate  was  afterwards  sent : — 

"  We  have  heard  this  case  argued  by  counsel,  and  have  considered  the  same  ;  and 
we  are  of  opinion,  that,  whether  there  are  or  are  not  debts  unpaid,  and  whether  it  is 
or  is  not  uncertain  whether  any  debts  remain  unpaid,  the  plaintiff  has  a  power  to  sell 

Ex.  Div.  VHi.— 31 
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and  convey  the  hereditaments  mentioned  in  the  case  to  the  defendant  in  fee-simple' 
Dated  this  1st  day  of  June,  1843.  "  Abinger. 

"J.  GURNEY. 
"  E.  M.  ROLFE." 

[641]  Edwards  v.  Baugh.  Exch.  of  Pleas.  May  31,  1843.— In  an  action  of 
assumpsit,  the  declaration  stated,  that  disputes  and  controversies  were  pending 
between  the  plaintiff  and  the  defendant,  as  to  whether  or  not  the  defendant  was 
indebted  to  the  plaintiff  in,  to  wit,  the  sum  of  1731.  2s.  3d.,  for  money  lent  to  and 
paid  for  the  defendant  by  the  plaintiff;  and  thereupon,  in  consideration  that  the 
plaintiff  would  then  promise  the  defendant  not  to  sue  him  at  any  time  for  the 
recovery  of  the  said  sum  so  in  dispute  between  them,  and  would  accept  from 
the  defendant  the  sum  of  £100,  in  full  satisfaction  and  discharge  of  the  same, 
the  defendant  promised  the  plaintiff  to  pay  him  the  sum  of  £100  within  a  reason- 
able time  : — Held,  that  the  declaration  was  bad,  as  not  shewing  a  sufficient 
consideration  for  the  promise  ;  there  being  no  allegation  of  any  debt  being  due, 
but  merely  that  a  dispute  and  controversy  existed  respecting  it. 

[S.  C.  1  D.  &  L.  304  ;  12  L.  J.  Ex.  426  ;  7  Jur.  607.] 

Assumpsit.  The  declaration  stated,  that  before  and  at  the  time  of  the  making 
of  the  promise  by  the  defendant  hereinafter  in  this  count  mentioned,  to  wit,  on  &c., 
certain  disputes  and  controversies  were  pending  between  the  plaintiff  and  defendant, 
as  to  whether  or  not  the  defendant  was  indebted  to  the  plaintiff  in,  to  wit,  the  sum 
of  1731.  2s.  3d.,  for  money  before  then  lent  to  and  paid  for  the  defendant  by  the 
plaintiff,  at  her  request,  and  for  interest  upon  and  for  the  forbearance  by  the  plaintiff, 
at  the  defendant's  request,  of  monies  Ijefore  due  and  owing  from  the  defendant  to  the 
plaintiff  for  divers  long  spaces  of  time  elapsed,  and  for  money  found  to  be  due  from 
the  defendant  to  the  plaintiff  on  an  account  then  stated  between  them  ;  and  thereupon 
heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  would  then  promise  the  defendant  not  to  sue  the 
defendant  at  any  time  thereafter  for  the  recovery  of  the  said  sum  of,  to  wit,  1731.  2s.  3d., 
so  in  dispute  between  the  plaintiff  and  defendant  as  aforesaid,  or  any  part  thereof,  or 
any  damages  in  respect  thereof,  and  would  then  accept  of  and  from  the  defendant  the 
sum  of,  to  wit,  £100,  in  full  satisfaction  and  discharge  of  the  same,  and  eveiy  part 
thereof,  and  all  damages  in  respect  thereof,  he,  the  defendant,  then  promised  the 
plaintiff  to  pay  him,  to  wit,  the  sum  of  £100,  within  a  reasonable  time  then  next 
following,  in  such  satisfaction  and  discharge ;  and  the  plaintiff  avers  that  he,  confiding 
in  the  said  promise  of  the  defendant,  did  then  promise  the  defendant  not  to  sue 
the  defendant  at  any  time  thereafter  for  the  recovery  of  the  said  sum  of,  to  wit, 
1731.  2s.  3d.,  so  in  dispute  between  the  plaintiff  and  de-[642]-fendant  as  aforesaid,  or 
any  part  thereof,  or  any  damages  in  respect  thereof,  and  that  he  would  then  accept 
of  and  from  the  defendant  the  sum  of,  to  wit,  £100,  in  full  satisfaction  and  discharge 
of  the  same  and  every  part  thereof,  and  all  damages  in  respect  thereof ;  and  although 
a  reasonable  time  from  the  time  of  the  making  of  the  promise  by  the  defendant,  to 
wit,  the  day  and  year  last  aforesaid,  had  elapsed  long  before  the  commencement  of 
this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  of  which  the  defendant  then  had 
notice ;  and  although  the  plaintiff  hath  at  all  times,  from  the  making  of  the  promise 
by  the  defendant  in  this  count  mentioned  to  the  commencement  of  this  suit,  been 
ready  and  willing  to  accept  the  said  sum  of,  to  wit,  £100  of  and  from  the  defendant, 
in  such  full  satisfaction  and  discharge  as  aforesaid,  of  which  the  defendant  hath  always 
had  notice  ;  and  although  the  plaintiff  hath  not  at  any  time  sued  the  defendant  for  or 
in  respect  of  the  said  sum  of,  to  wit,  1731.  2s.  3d.,  or  any  part  thereof,  or  any  damages 
in  respect  thereof,  etc.,  yet  &c. :— [Breach,  non-payment  by  the  defendant  of  the  said 
sum  of  £100,  or  any  part  thereof.] 

General  demurrer,  and  joinder  in  demurrer. 

The  defendant's  points  marked  for  argument  were  : — That  there  is  no  sufficient 
consideration,  for  the  defendant's  promise ;  either,  first,  in  respect  of  the  forbearance 
to  sue,  because,  although  forbearance  to  sue,  when  there  is  a  well-founded  claim,  or 
the  giving  up  of  a  suit  actually  commenced,  where  the  claim  is  fairly  litigable,  may 
be  a  sufficient  consideration  for  such  a  promise,  the  declaration  here  neither  shews 
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that  there  was  a  debt  or  claim  which  could  have  been  enforced,  nor  that  the  plaintiff 
had  commenced  an  action,  or  taken  any  step  to  enforce  it,  or  was  even  intendint,'  to  do 
so.  Nor,  secondly,  in  respect  of  the  promise  of  the  plaintitl  to  take  £10U  in  satisfac- 
tion, because  it  does  not  appear  that  any  thing  was  owing  from  the  defendant  to  the 
plaintitt',  much  less  that  [643]  more  was  owing,  or  that  there  was  any  fair  or  reasonal)lo 
doubt  whether  more  was  owing  or  not ;  that  there  was  consequently,  so  far  as  appeal's, 
neither  benefit  to  the  defendant,  nor  detriment  to  the  plaintiff.  The  defendant  will 
also  contend,  that  the  promise  of  the  plaintiff'  not  to  sue  and  to  take  £100  in  satisfac- 
tion, was  not  binding  upon  him,  being  an  agreement  to  accept  a  less  sum  in  .satisfaction 
of  a  greater. 

The  plaintirt'  s  points  were, — that  the  declaration  disclo.ses  a  sufficient  consideration 
to  support  the  promise  laid  therein,  inasmuch  as  the  avoiding  litigation  by  a  settle- 
ment of  claims  of  right  in  controversy,  is  a  sufficient  consideration  to  support  a  promise, 
and  that  it  makes  no  diti'erence  that  the  count  shews,  as  the  consideration  for  the 
promise  of  the  defendant  therein  laid,  a  promise  by  the  plaintiff  partly  executory,  as 
a  promise  binding  upon  a  plaintiff  is  in  law  a  sufficient  consideration  to  support 
a  promise  by  a  defendant. 

Kelly,  in  support  of  the  demurrer.  The  declaration  is  bad.  It  states  no  sufficient 
consideration  for  the  defendant's  promise  to  pay  the  £100,  for  it  does  not  shew  that  any 
debt  was  due  from  the  defendant  to  the  plaintiff,  or  that  any  suit  was  pending,  the 
termination  of  which  would  be  a  benefit  to  the  defendant,  or  any  detriment  to  the 
plaintiff.  An  undertaking  not  to  sue,  or  forbearance  to  sue,  is  no  consideration, 
where  there  is  no  legal  demand  or  cause  of  action.  It  is  not  sufficient  that  disputes 
and  differences  existed  between  the  plaintiff  and  defendant,  for  such  an  allegation 
would  be  satisfied  by  proof  that  the  plaintitt'  made  an  unfounded  claim,  which  the 
defendant  wholly  denied.  There  is  nothing  to  shew  that  the  plaintiff  was  entitled  to 
maintain  any  action  whatever.  The  old  cases  establish  that  the  forbearance  of  a  suit, 
where  the  party  is  not  liable,  is  not  a  good  consideration.  Tooley  v.  [644]  IVindham 
(Cro.  Eliz.  206),  Kiiui  v.  Hobhs  (Yelv.  26).  That  doctrine  was  first  broken  in  upon 
in  LoiKjridije  v.  Dorvilh  (b  B.  &  Aid.  117),  where  it  was  held  that  the  giving  up  a  suit, 
instituted  to  try  a  question  respecting  which  the  law  is  doubtful,  is  a  good  considera- 
tion for  a  promise  to  pay  a  stipulated  sum.  But  that  case  is  very  distinguishable  ; 
for  there  a  suit  had  been  actually  instituted  for  the  purpose  of  trying  a  doubtful 
question,  and  a  ship  had  been  delivered  up  which  might  otherwise  have  been  detained. 
But  Holroyd,  J.,  there  says,  "  If  a  person  is  about  to  sue  another  for  a  debt  for  which 
he  is  not  answerable,  the  mere  consideration  of  forbearance  is  not  sufficient  to  render 
him  liable."  Here  no  suit  has  been  instituted,  and  no  liability  is  shewn.  It  is  not 
even  stated  that  the  plaintiff  had  any  reason  at  all  to  believe  that  he  had  a  cause  of 
action  against  the  defendant.  Besides,  the  acceptance  of  £100  would  be  no  satis- 
faction for  a  claim  of  1731.  2s.  .3d.,  if  that  were  really  due. 

J.  Hender.son,  contra.  The  consideration  alleged  is  sufficient.  The  circumstance 
of  an  action  being  brought  or  not  makes  no  dift'erence.  If  there  be  a  bona  fide  claim, 
which  is  forborne  to  be  put  in  suit  at  the  request  of  the  defendant,  that  is  enough. 
The  allegation  here  in  substance  is,  that  the  plaintiff  had  made  a  claim  against  the 
defendant  for  a  certain  amount,  which  the  latter  had  denied  to  be  due,  and  thus 
a  dispute  existed  between  them,  and  the  defendant  agreed,  in  consideration  that  the 
plaintitt'  would  forego  his  claim  for  1 731.  2s.  3d.,  to  pay  him  a  definite  sum  of  money 
of  a  smaller  amount.  Had  the  declaration  averred  that  the  defendant  was  actually 
indebted  to  the  plaintiff  in  1731.  2s.  3d.,  and  that  the  plaintitt'  had  agreed  to  take 
£100  in  satisfaction  of  that  larger  sum,  it  would  have  been  bad  on  the  face  of  it.  The 
abandonment  of  the  right  to  sue  for  the  unascertained  [645]  amount  is  a  good  con- 
sideration for  the  promise.  [Lord  Abinger,  C.  B.  That  may  be  true  where  the 
question  is  only  as  to  the  amount  of  a  debt ;  but  must  not  the  existence  of  some  actual 
debt  be  shewn,  as  a  foundation  for  the  promise?]  It  is  submitted  that,  there  being 
a  claim,  and  it  being  doubtful  what  is  the  amount  due,  or  even  whether 
anything  is  due,  that  is  enough.  In  IFilkiii-^on  v.  Byers  (I  Ad.  &  Ell.  106  ;  3  Nev. 
&  M.  853),  where  an  action  was  pending  for  an  unliquidated  demand,  the  defendant's 
agreeing  to  pay  a  fixed  sum  in  lieu  of  the  plaintiff's  claim  was  held  a  good  consideration 
for  the  plaintiff  to  stay  proceedings  and  pay  his  own  costs.  [Lord  Abinger,  C.  B. 
There  an  action  had  been  brought,  and  there  was  a  good  consideration  for  the  plaintiff's 
agreeing  to  discontinue  it.     Kolfe,  B.     Is  not  the  plaintitt'  bound  to  shew  that  there 
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are  at  least  reasonable  grounds  for  believing  that  something  is  due  to  him  from  the 
defendant?]  The  parties  have  here  constituted  themselves  the  judges  whether  there 
was  anything  due  or  not,  and  the  legality  of  a  claim  to  some  amount  is  admitted  l>y 
their  agreement.  The  I'elinquishment  by  the  plaintiff  of  his  right,  and  a  corresponding 
benefit  derived  by  the  defendant  thereby,  is  a  sufficient  consideration. 

Kelly,  in  reply,  was  stopped  by  the  Court. 

LoKP  Ahingek,  C.  B.  The  question  in  this  case  is,  whether  there  is  on  the  face 
of  this  declaration  a  good  consideration  for  the  promise  alleged  :  and  I  am  of  opinion 
that  there  is  not.  Mr.  Henderson  has  treated  the  words  used  in  the  declaration,  as 
if  they  implied  that  a  reasonable  doubt  existed  between  the  parties  as  to  the  existence 
of  a  debt  due  from  the  defendant  to  the  plaintiff' ;  but  the  declaiation  does  not  shew, 
either  expressly  or  by  implication,  any  [646]  thing  of  that  kind  ;  it  only  alleges  that 
certain  disputes  and  controversies  were  pending  between  the  plaintiff  and  the  defendant, 
whether  the  defendant  was  indebted  to  the  plaintiff  in  a  certain  sum  of  money.  There 
is  nothing  in  the  use  of  the  word  "  controversy,"  to  render  this  a  good  allegation  of 
consideration.  The  controversy  merely  is,  that  the  plaintiff  claims  the  debt,  and  the 
other  denies  it.  The  case  might  have  been  different,  if  the  declaration  had  said, 
"  whereas  the  defendant  was  indebted  to  the  plaintifl'  in  divers  sums  of  money,  for  money 
lent,  and  also  on  an  account  stated  ;  "  that  a  dispute  arose  as  to  the  amount  of  the  debt 
so  due ;  and,  in  order  to  put  an  end  to  all  controvensies  respecting  it,  it  was  agreed 
that  the  plaintiff,  in  consideration  of  receiving  £100,  should  not  sue  the  defendant  in 
respect  of  his  original  claim.  In  that  case  the  plaintiff  would  have  been  bound  to 
prove  at  the  trial  the  existence  of  a  debt  to  some  amount ;  he  might  not,  indeed,  be 
bound  to  prove  the  full  amount,  but  simply  to  shew  such  a  claim  as  to  lay  a  reasonable 
ground  for  the  defendant's  making  the  promise  :  whereas,  in  the  present  case,  he 
would  not  have  to  prove  any  thing  beyond  the  fact  that  there  had  been  a  dispute 
between  himself  and  the  defendant  as  to  the  existence  of  a  debt.  A  man  may  threaten 
to  bring  an  action  against  any  stranger  he  may  happen  to  meet  in  the  street.  Where 
an  action  is  depending,  the  forbearing  to  prosecute  it  is  a  sufficient  consideration  for 
a  promise  to  pay  a  certain  sum  of  money  ;  for,  besides  other  advantages,  the  party 
promising  would  save  the  extra  costs  which  he  would  have  to  pay,  even  if  he  were 
successful. 

GuRNEY,  B ,  concurred. 

KoLFE,  B.  I  am  of  the  same  opinion.  Mr.  Henderson  lays  down  the  proposition 
much  too  broadly — that  if  a  party  forbears  to  do  something  which  he  might 
have  done,  [647]  that  forbearance  vrould  be  a  good  consideration  for  a  promise  ;  so 
that,  if  it  had  appeared  on  the  face  of  the  declaration  that  nothing  was  due  to  the 
plaintiff,  his  forbearance  to  sue  would  even  then  be  a  consideration.  I  cannot  subscribe 
to  that.  I  think  the  plaintiff  is  bound  to  shew  a  consideration,  in  the  shape  of  some- 
thing either  beneficial  to  the  opposite  party,  or  detrimental  to  himself. 

Judgment  for  the  defendant. 

Russell  v.  Ledsam  and  Others.  Exch.  of  Pleas.  June  1,  1843.— To  an  action 
for  the  infringement  of  a  patent,  the  defendant  pleaded  ;  1.  That  the  patentee 
was  not  the  true  and  first  inventor  ;  2.  That  the  invention  was  not,  when  the 
letters  patent  were  granted,  a  new  invention  :  3.  That  the  report  of  the  Judicial 
Committee  of  the  Privy  Council,  and  the  letters  patent  thereupon,  were  pro- 
cured by  fraud,  covin,  and  misrepresentation  : — Held,  first,  that  the  notice  of 
objections  delivered  under  5  &  G  Will.  4,  c.  J^S,  s.  5,  neecl  not  state  who  the 
first  inventor  was,  or  under  what  circumstances  the  invention  had  been  previously 
used.— Secondly,  that  if  the  defendant  objects  that  the  patent  is  not  new,  he 
should  specify  whether  he  objects  to  the  patent  generally  on  that  ground,  or  to 
part  only,  and  if  so,  to  what  part. — Thirdly,  that  the  notice  ought  to  state  the 
species  of  fraud,  covin,  and  misrepresentation  by  which  the  patent  was  procured, 
on  which  he  intends  to  rely. 

[S.  0.  1  D.  &  L.  347 ;  12  L.  J.  Ex.  439  ;  7  Jur.  .5S5.     See  further,  14  M.  &  W.  574  : 

affirmed  1 6  M.  &  W.  633. 

Case  for  the  infringement  of  a  patent  for  an  alleged  improvement  in  the  manu- 
facture of  tubes  for  gas,  and  other  purposes,  which  patent  had  been  originally  granted 
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in  February  1825,  to  one  Coi'iiclius  Whitehouse,  and  by  him  assigned  to  the  plaintiti", 
by  whom  it  was  renewed  in  Febrnary  1839.  To  this  declaration  the  defendant 
pleaded,  first,  that  the  said  C.  Whitehouse  was  not  the  true  and  first  inventoi' ; 
thirdly,  that  the  invention  was  not,  at  the  time  wheu  the  said  letters  patent  were  granted, 
a  new  invention  ;  eighthly,  that  the  report  of  the  Judicial  Committee  of  the  Privy 
Council,  and  the  said  letters  patent  thereupon,  were  respectively  procured  by  fraud, 
covin,  and  misrepresentation. 

The  following  notice  of  objections  was  delivered  with   these  pleas,  pursuant  to 

5  &  6  Will.  4,  c.  83,  s.  3  : — "  Take  notice,  that  the  defendants  mean,  on  the  trial  of 
this  cause,  to  rely  on  the  following  objections  to  the  validity  of  the  patent  in  the 
declaration  mentioned  :  first,  [648]  that  the  said  Cornelius  Whitehouse  was  not  the 
true  and  first  inventor  of  the  alleged  improvements  in  manufacturing  tubes  for  gas  and 
other  purposes  ;  secondly,  that  the  said  alleged  improvements  in  manufacturing  tubes 
for  gas  and  other  purposes,  were  not,  at  the  time  of  the  granting  of  the  letters  patent 
in  the  declaration  first  mentioned,  new  ;  thirdly,  that  the  said  second  letters  patent, 
and  the  report  of  the  Judicial  Committee  of  the  Privy  Council,  whereon  the  said 
letters  patent  were  founded,  were  obtained  by  fraud  and  misrepresentation. 

Webster,  in  Easter  Term  last  (April  28),  applied  for  a  rule  calling  upon  the 
defendant  to  shew  cause  why  he  should  not  deliver  further  and  better  particulars  of 
his  objections.  The  stat.  5  &  6  Will.  4,  c.  83,  s.  5,  enacts,  "  that  in  any  action  brought 
against  any  person  for  infringing  any  letters  patent,  the  defendant,  on  pleading 
thereto,  shall  give  to  the  plaintiff"  a  notice  of  any  objections  on  which  he  means  to  rely 
at  the  trial  of  such  action;"  and  the  question  is,  whether  the  objections  which  have 
been  delivered  in  the  present  case  are  sufficiently  specific,  within  the  intention  of  the 
statute.  It  has  been  held  that  the  objections  delivei'ed  must  not  be  a  mere  echo  of 
the  pleas,  but  that  they  ought  to  specify  the  nature  of  the  defences  intended  to  be 
raised.     Fisher  v.  Bewick  (4  Bing.  X.  C.  127  ;  6  Scott,  587),  Neikon  v.  Harford  (8  M. 

6  W.  822).  Applying  that  principle  to  the  present  case,  these  objections  are  not 
sufficient.  The  first  is  merely  in  the  language  of  the  plea,  that  Whitehouse  was  not 
the  true  and  first  inventor  of  the  alleged  improvements  ;  it  ought  to  have  gone  further, 
and  stated  who  the  true  and  first  inventor  was.  So  also,  as  to  the  second  objection, 
it  should  not  merely  have  said  that  the  improvements  were  not  new,  but  have  stated 
facts  which  tended  to  shew  that  they  were  not  new  ;  as  that  they  had  appeared  in 
certain  books,  [649]  or  haii  been  before  used  and  applied  by  other  persons.  [Parke,  B. 
In  Buhwis  v.  Mackenzie  (4  Bing.  X.  C.  127  ;  5  Scott,  419),  Tindal,  C.  J.,  said  it  was 
open  to  doubt,  "  whether,  under  the  words  notice  of  objection,  we  can  require  the 
defendant  to  furnish  the  names  of  those  who  are  alleged  to  have  used  the  plaintiff's 
invention  ;  "  and  the  Court  rescinded  an  order  requiring  the  defendant  to  furnish  the 
names.  And  in  Heath  v.  Unwin  (10  M.  &  W.  684),  we  said  that  you  must  specify 
what  part  of  the  invention  had  been  used  before,  but  we  intimated  that  it  was  not 
necessary  to  give  the  names.  Those  decisions  seem  to  be  authorities  against  your 
position.]  The  case  of  Bidnois  v.  Mackenzie  has  been  overruled  by  the  more  recent 
case  of  Jones  v.  Benjer  (Webster,  P.  C.  544),  in  which  the  Court  of  Common  Pleas 
held  that  an  objection,  which  stated  that  the  plaintiffs  alleged  invention  had  been 
previously  published  in  two  specifications  (which  were  named),  and  also  by  other 
persons  in  other  books  and  writings,  was  insufficient,  for  not  stating  the  particular  books 
and  writings.  And  the  general  practice  has  been  in  accordance  with  that.  In 
Gallorvai/  v.  Bleaden  (ibid.  522),  the  names  were  given  ;  and  in  Crane  v.  Price  (ibid.  379), 
the  names  of  the  places  where  the  invention  had  been  used  were  specified. 
[Alderson,  B.  When  you  ask  for  the  names  of  the  parties  who  have  used  the 
invention,  are  you  not  requiring  to  be  furnished  with  the  statement  of  the  evidence  in 
the  brief  ?]  It  is  a  very  different  thing  to  ask  for  a  statement  of  what  the  objection 
is,  and  for  that  which  is  the  evidence  of  the  objection.  Then,  as  to  the  objection  on 
the  plea  of  fraud  and  misrepresentation,  the  notice  should  have  shewn  specifically 
what  was  the  species  of  fraud  on  which  the  defendant  relied  ;  a.s,  for  instance,  whether 
it  was  that  the  letters  patent  had  been  obtained  by  misrepresentation,  or  by  bribing 
some  oHicer  of  the  Crown.  It  ought  to  be  shewn  what  were  the  particulars  of  the 
fraud  of  which  the  [650]  defendant  complains,  or  what  were  the  misrepresentations. 
[Parke,  B.  Yes,  I  think  they  ought  to  specify  the  nature  of  the  fraud  in  some  way, 
and  in  what  respect  the  invention  was  not  new,  or  generally  as  not  being  a  new 
invention ;  but  I  think  it  will  be  necessary  to  consider  the  case  of  Jones  v.  Berger.] 
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J.  Henderson  shewed  cause  in  the  first  instance.  If  the  present  application  were 
granted,  it  would  be  attended  with  the  greatest  inconvenience,  and  the  efi'ect  of  it 
would  be  to  overturn  the  rules  of  pleading,  by  compelling  a  defendant  to  expose 
his  case,  and  make  the  other  side  acquainted  with  the  nature  of  the  evidence  he 
intends  to  adduce  in  support  of  it,  and  in  many  instances  its  effect  might  be  to  cast 
the  burthen  of  proof  on  the  wrong  party  ;  as,  if  a  defendant  were  required  to  state 
who  the  fiist  inventor  was,  the  onus  might  be  thrown  on  him  of  negativing  the 
plaintiH's  right,  instead  of  compelling  him  to  prove  his  case.  Besides,  in  some  eases  it 
would  be  impossible  to  afford  the  information  required  ;  as  where  the  invention  is  of 
a  complicated  nature,  or  of  great  antiquity,  or  where  there  is  a  doubt  as  to  who  the 
first  inventor  was.  It  may  be  practicable  in  some  cases,  where  the  defendant  in  his 
plea  discloses  new  facts  which  were  not  before  mentioned,  but  here  he  merely  denies 
the  affirmative  allegations  in  the  declaration.  The  statute  only  requires  that  the 
defendant  shall  give  to  the  plaintiff'  "  notice  of  the  objections  on  which  he  means  to 
rely  ; "  an  expression  which  is  well  understood  in  practice  to  signify  a  general  intima- 
tion of  the  line  of  proof  intended  to  be  adduced,  and  not  a  precise  statement  of  the 
evidence  to  be  given  ;  which  latter  is  what  the  plaintiff"  here  appears  to  require. 
[Parke,  B.  The  notice  of  objection  as  to  the  fraud  is  too  general.  You  must  specify 
the  particular  species  of  fraud.  Alderson,  B.  You  may  plead  the  fraud  generall}-, 
but  you  ought  to  specify  in  the  notice  the  particular  species  of  fraud.] 

[651]  Webster,  in  reply,  relied  upon  Joucf  v.  Bcrger  (Webster,  P.  C.  544),  and 
cited  also  Lewis  v.  Marling  (10  B.  &  Cr.  22  ;  -5  Man.  &  Ry.  66),  as  shewing  that  the 
issue  of  true  and  first  inventor  was  different  from  the  issue  of  the  invention  being 
used  by  others ;  that  the  evidence  which  would  support  the  former  might  not  support 
the  latter.  And  he  contended  that  it  was  a  fallacy  to  assert  that  the  issue  of  novelty 
lay  on  the  plaintiff,  who  could  never  do  more  than  make  a  prima  facie  case. 
Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.     This  was  an  application  for  better  pai'ticulars  of  objections  to  a  patent, 
under  the  5  &  6  Will.  4,  c.  83,  s.  -5  ;  and  the  principal  point  discussed  was,  whether  or 
no  it  was  necessary,  in  an  objection  on  the  gi'ound  that  the  plaintiff  was  not  the  first 
inventor,  or  that  the  invention  was  not  new,  that  the  defendant  should  state  who  was 
the  first  inventor,  or  when,  and  in  what  place,  and  under  what  circumstances,  it  was 
used  before.     This  point  is  not  new,  for  it  has  been  already  before  this  Court,  and  also 
before  the  Court  of  Common  Pleas,  in  the  case  of  Bulnois  v.  Mackenzie  (4  Bing.  X.  C. 
127  ;  6  Dowl.  215  ;  5  Scott,  419).     In  that  case  the  Court  of  Common  Pleas  would  not 
require  those  particulars  to  be  given,  and  their  example  has  been  followed  by  this 
Court,  in  the  case  of  Heath  v.    Unwin  (10  M.  &  W.  684).     In  the  subsequent  case, 
however,  of  Jmes  v.  Bergcr,  the  Court  of  Common  Pleas  deviated  from  their  former 
decision  in  Bulnois  v.  Mackenzie,  and  compelled  the  defendant  to  give  the  name  of  the 
first  inventoi-.     On  consideration  of  the  matter,  however,  we  think  that  we  ought  to 
abide  by  the  cases  of  Heath  v.  Unwin  and  Bulnois  v.  Mackenzie  and  that  no  particulars 
of  the  circumstances  under  which  this  invention  may  have  been  previously  used  should 
be   required    [652]  from    the  defendant ;   and    we  are  fortified  in  this  view  by  the 
decision  of  the  Court  of  Queen's  Bench,  in  the  case  of  Begina  v.  JFalton  (2  Q,.  B."969), 
in  which  they  adopted  the  same  view.     That   was  originally  an    application  to  the 
Master  of  the  Rolls,  which  afterwards  came  before  the  Court  of  Queen's  Bench,  which 
we  find,  on  inquiry,  to  have  determined  this  point  the  same  way.     On  the  authorities, 
therefore,  we  are  bound  to  say  that  no  such  particulars  ought  to  be  required  as  are 
here  asked  for ;  and  the  argument  of  Mr.  Henderson  is  very  strong  to  confirm  the 
propriety  of  that  course,  namely,  that  to  require  the  defendant  to  afford  this  informa- 
tion, would  be  throwing  the  burden  of  proof  on  the  wrong  party.     This  rule  must, 
therefore,  be  discharged  as  to  this  part  of  it,  and  can  only  be  made  absolute  so  far  as 
it  requires  the  defendant  to  point  out  whether  he  means  to  object  to  the  patent 
altogether,  as  being  granted  for  what  was  in  reality  an  old  invention  ;  and  if  he  only 
proposes  to  object  to  part,  then  he  must  state  what  part.     If  he  means  to  object  to 
the  entire  patent,  he  may  state  that  he  objects  to  it  generally  as  not  new  ;   if  he 
means  to  object  to  a  particular  part,  he  must  designate  that  part.     Then  with  respect 
to  another  objection  which  has  been  made,  relative   to  the  part  of  the  notice  which 
reiterates  the  terms  of  the  plea,  that  the  patent  was  oljtained  by  fraud,  co\'in,  and 
misrepresentation,  we  certainly  think  that  the  defendant  ought  to  state  in  what  that 
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fraud  consisted  and  what  was  the  species  of  misrepresentation  by  wliich  he  means  to 
allege  that  the  patent  was  obtained  from  the  Pri\y  Council.  This  rule  will,  therefore, 
be  made  absolute,  so  far  as  it  requiies  the  defendant  to  furnish  better  particulars  of 
the  fraud,  covin,  and  misrepresentation  mentioned  in  the  plea  ;  and  also  so  far  as 
requiring  the  defendant  to  state  either  that  he  objects  to  the  patent  generally,  as  not 
being  a  new  invention,  or  that  he  only  objects  to  part  of  it  on  that  account,  in  which 
ca.se  he  must  specify  what  part.     In  all  other  respects  the  rule  must  be  discharged. 

[653]  KOLFE,  B.  Thei-e  is  certainly  something  very  strange  in  the  wording  of 
the  5th  clause  of  the  stat.  5  &  6  Will.  4,  c.  83,  for  it  only  says  that  the  defendant,  on 
pleading  to  the  action,  must  deliver  to  the  plaintitl'  a  notice  of  the  objections  on  which 
he  means  to  rely  at  the  trial,  and  no  objection  shall  be  allowed  to  be  made  on  behalf 
of  the  defendant  at  such  trial,  unless  he  proves  the  objections  stated  in  such  notice. 
According  to  this,  if  you  prove  the  objections  of  which  you  have  given  notice,  you 
might  give  evidence  to  prove  fifty  others,  of  which  no  notice  had  been  given  at  all. 

Rule  accordingly. 

Mallan  AND  Another  v.  May.  Exch.  of  Pleas.  June  5,  1843. — Covenant.  By 
articles  of  agreement  under  seal,  it  was  agreed  that  the  defendant  should  become 
assistant  to  the  plaintifi's  in  their  business  of  surgeon  dentists  for  four  years  ;  that 
the  plaintiffs  should  instruct  him  in  the  business  of  a  surgeon  dentist,  and  that 
after  the  expiration  of  the  term,  the  defendant  should  not  carry  on  that  business 
in  London  or  in  anj'  of  the  towns  or  places  in  England  or  Scotland  where  the 
plaintiffs  might  have  been  practising  before  the  expiration  of  the  said  service. 
The  declaration  alleged  as  breaches ;  first,  that  after  the  term,  the  defendant 
carried  on  the  said  business  iu  London  ;  secondly,  that  the  plaintiffs  had,  during 
the  said  term,  carried  on  business  in  Great  Russell  Street,  Bloomsbury ;  yet  the 
defendant,  after  the  term,  carried  on  the  said  business  in  the  same  place.  Plea 
to  the  first  breach,  that  London  was  a  large  and  populous  disti'ict,  containing 
1,500,000  inhabitants,  and  that  the  stipulation  in  the  agreement  was  an  undue, 
unreasonable,  and  unlawful  restriction  of  trade.  Plea  to  the  second  breach,  that, 
before  the  expiration  of  the  service,  the  plaintiffs  had  practised  in  very  many 
towns  in  England,  and  amongst  others,  London,  Preston,  Oswestry,  &c.,  and  that 
divers  of  the  said  towns  were  distant  from  each  other  150  miles;  wherefore  the 
said  stipulation  was  an  unreasonable  restriction  of  trade,  and  the  said  agreement, 
as  to  so  much,  was  wholly  void. — Held,  that  the  first  plea  was  bad,  as  the 
covenant  not  to  practise  in  London  was  valid,  the  limit  of  London  not  being  too 
large  for  the  profession  in  question  ;  and  that  the  latter  part  of  it  was  also  bad,  for 
attempting  to  put  in  issue  matter  of  law,  viz.  the  reasonableness  of  the  restriction. 
— Semble,  that  in  considering  the  question  of  restriction,  the  populousness  of 
particular  districts  ought  not  to  be  taken  into  consideration.  Held,  secondly, 
that  the  stipulation  as  to  not  practising  in  towns  where  the  plaintiffs  might  have 
been  practising  during  the  seivice,  was  an  unreasonable  restriction,  and  therefore 
illegal  and  void  :  but  that  the  stipulation  as  to  not  practising  in  London  was  not 
affected  by  the  illegality  of  the  other  part. — Every  restraint  of  trade  which  is 
larger  than  what  is  required  for  the  necessarj'  protection  of  the  party  with  whom 
the  contract  is  made,  is  unreasonable  and  void,  as  injurious  to  the  interests  of  the 
public,  on  the  ground  of  public  policy. 

[S.  C.  12  L.  J.  Ex.  376;  7  Jur.  536.  Applied,  Elves:  v.  Crofts,  1850,  10  C.  B.  241; 
Tallis  V.  Tallis,  1853,  1  El.  &  Bl.  301  ;  Hai/nes  v.  Doman,  [1899]  2  Ch.  13.  Followed, 
Green  v.  Price,  1845,  13  M.  &  W.  695.  Referred  to,  Collins  v.  Locke,  1879,  4  A.  C. 
6»G ;  Bonsillon  v.  Boiisillov,  1880,  14  Ch.  D.  364  ;  Davies  v.  Davies,  1887,  36  Ch.  D. 
368  ;  Parsons  v.  Cotterill,  1887,  56  L.  T.  841  ;  Dowden  v.  Pool;  [1904]  1  K.  B.  45; 
Eerhert  Alorris  v.  Scaelby,  Limited,  [1915]  2  Ch.  87.     See  further,  13  M.  &  W.  511.] 

Covenant.  The  declaration  stated,  that,  on  &c.,  by  certain  articles  of  agreement 
then  made  and  entered  into  by  and  between  the  plaintiffs  of  the  one  part,  and  the 
defendant  of  the  other  pai-t,  [profert],  it  was  mutually  agreed  [654]  and  declared  by 
and  between  the  said  parties  thereto,  firstly,  that  the  defendant  should  thenceforth  be 
and  become  assistant  to  the  plaintifi's  in  their  business  of  surgeon  dentists,  for  and 
during  the  term  of  four  years,  computed  from  the  date  of  the  said  articles,  if  both  the 
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parties  should  so  long  live,  provided  the  defendant  should  conduct  himself  properly 
and  to  the  satisfaction  of  the  plaintiffs  in  transacting  the  said  business ;  secondly,  that 
the  defendant  should  and  would,  during  the  said  term  of  four  years,  aid  and  assist  in 
the  said  business  in  a  proper  manner,  and  to  the  best  of  his  skill  and  ability ;  thirdly, 
that  the  plaintiffs  should  and  would,  during  the  said  term,  instruct  the  defendant  in 
the  said  business  of  a  surgeon  dentist,  to  the  best  of  their  ability  ;  and  that  they  would, 
during  the  said  term  of  four  years,  at  their  own  expense,  find  and  provide  for  the 
defendant  good  and  sulKcient  meat,  drink,  and  lodging  ;  fourthly,  that,  after  the 
expiration  of  the  said  term  of  four  years,  the  defendant  should  not  nor  would  either 
directly  or  indirectly,  without  the  consent  in  writing  of  the  plaintiffs,  carry  on,  or  be 
concerned  as  principal  or  assistant  or  agent,  or  in  any  other  capacity,  in  the  profession 
of  a  surgeon  dentist  or  any  branch  thereof,  in  London  or  any  of  the  towns  or  places  in 
England  or  Scotland,  where  the  plaintiffs,  or  the  defendant  on  their  account,  might 
have  been  practising  before  the  expiration  of  the  said  service,  and  should  not  in  any 
maimer  at  any  time  make  any  use  whatever  of  the  names  of  the  plaintiffs,  or  either  of 
them,  on  his  cards,  plates,  or  advertisements,  or  otherwise  howsoever,  having  reference 
to  or  containing  any  statement  of  his  former  connexion  with  the  plaintiffs,  or  other- 
wise howsoever ;  and  for  the  due  performance  of  the  stipulations  contained  therein, 
in  the  said  fourth  article  thereof,  on  the  part  of  the  defendant,  he  the  defendant  did 
thereby  bind  himself,  his  heirs,  executors,  and  administrators,  to  the  plaintiffs,  their 
executors  and  administrators,  in  the  sum  of  £500,  to  be  paid  to  the  plaintiff's,  their 
executors  and  administrators,  by  the  defendant,  his  executors  or  administra-[655]-tors 
on  any  breach  or  default  in  performance  of  the  said  stipulations,  and  the  same  to  be 
recovered  as  and  for  liquidated  or  assessed  damages  ;  provided  always,  and  it  was 
expressly  understood  and  agreed,  that  the  defendant  should  not  be  liable  for  any 
breach  of  the  said  stipulation  thereinbefore  contained,  for  carrying  on  such  business 
in  any  such  places  as  aforesaid,  not  therein  expressly  named,  before  he  should  know 
that  the  place  where  he  should  be  so  doing  business  was  prohibited  by  the  said 
articles,  or  he  should  have  received  notice  from  the  plaintiffs  or  one  of  them,  that  the 
same  was  a  prohibited  place  :  And  the  plaintiffs  say,  that  the  said  period  of  four  years 
elapsed  before  the  commencement  of  this  suit ;  and  that  the  plaintiffs  did,  to  wit, 
during  the  said  term,  carry  on  the  said  profession  in  Loudon,  and  did,  after  the 
expiration  of  the  said  term,  to  wit,  thence  to  the  commencement  of  this  suit,  carry  on 
the  said  profession ;  and  the  plaintiffs  say,  that  the  defendant  did,  in  pursuance  of  the 
said  articles,  to  wit,  on  the  ■25th  day  of  December,  1835,  become  and  be  an  assistant 
to  the  plaintiffs  in  their  said  business  of  surgeon  dentists,  and  so  continued,  to  wit, 
during  the  said  term  of  four  years ;  and  the  plaintiffs  did,  during  the  said  term, 
instruct  the  defendant  in  the  said  business  of  a  surgeon  dentist,  according  to  the  said 
articles,  and  did,  during  the  said  term,  perform  the  said  articles  in  all  things  on  the 
part  of  the  plaintiffs  to  be  performed ;  and  the  plaintiff's  say,  that  at  the  expiration  of 
the  said  term,  and  thence  at  all  times  to  the  commencement  of  this  suit,  London  was, 
and  the  defendant  had  notice  and  knew  that  London  was,  a  place  wherein  he  was 
prohibited  by  the  said  articles  from  carrying  on  (unless  with  the  consent  in  writing  in 
the  said  articles  mentioned)  the  business  of  a  surgeon  dentist,  after  the  expiration  of 
the  said  term ;  and  although  the  plaintiffs  did  not  at  any  time  consent  in  writing 
to  the  carrying  on  by  the  defendant  of  the  said  business  as  hereinafter  is  mentioned  ; 
yet  the  defendant  did,  before  the  commencement  of  the  suit,  and  after  [656]  the 
expiration  of  the  term,  to  wit,  on  &c.,  and  thence  continually  until  the  commencement 
of  the  suit  (without  the  consent  in  writing  of  the  plaintiffs),  carry  on  the  profession 
of  a  surgeon  dentist  in  London,  to  wit,  as  principal,  contrary  to  the  said  articles. 

Second  breach.  And  for  a  further  breach  of  the  said  articles  the  plaintiffs  say, 
that  they  did  practise  as  and  carry  on  the  profession  of  surgeon  dentists  before  the 
expiration  of  the  said  service,  to  wit,  during  the  said  term  of  four  years,  in  a  certain 
place  in  England,  and  in  the  county  of  Middlesex,  called  Great  Russell  Street, 
Bloonisbury  ;  and  the  plaintiffs  say  that,  after  the  expiration  of  the  said  service,  to 
wit,  thence  to  the  commencement  of  this  suit,  the  plaintiff's  have  practised  and  carried 
on  as  the  said  profession  of  surgeon  dentists,  and  the  said  last-mentioned  place  was, 
during  the  carrying  on  by  the  defendant  as  hereinafter  mentioned  of  the  said 
profession,  and  the  defendant,  at  all  times  during  the  said  time  of  carrying  on  the 
same  as  hereinafter  mentioned,  well  knew  that  the  said  place  was,  prohibited  to  him 
the  defendant  by  the  said  articles,  and  a  place  wherein,  according  to  the  said  articles, 
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he  was  not,  after  the  expiration  of  the  said  term  of  four  years,  to  carry  on  the 
profession  of  a  surgeon  dentist  without  the  consent  in  writing  of  the  plaintift's  :  and 
the  plaintiffs  say,  that  they  did  not  at  any  time  consent  in  writing  to  the  carrying  on 
by  the  defendant,  as  hereinafter  mentioned,  in  the  said  place  hereinafter  mentioned, 
of  the  profession  of  a  suigeon  dentist :  yet  the  defendant,  not  regarding  the  said 
articles,  did,  after  the  expiration  of  the  said  term  of  four  years,  to  wit,  on  &c.,  and 
thence  for  a  long  time,  to  wit,  contiiuially  until  Arc,  carry  on,  to  wit,  as  principal,  the 
profession  of  a  surgeon  dentist,  in  the  said  street  and  place,  to  wit,  Great  Russell 
Street,  Bloomsbury,  in  the  county  of  Middlesex,  contrary  to  the  said  articles. 

There  were  also  other  breaches  assigned,  for  making  use  of  the  plaintiffs'  names  in 
advertisements,  and  on  the  de-[657]-fendant's  doors,  &c.  To  this  declaration  the 
defendant  pleaded,  seventhly,  to  the  first  breach,  that  London,  in  the  said  agreement 
and  declaration  mentioned,  at  the  time  of  making  the  agreement,  was  and  from  thence 
hitherto  hath  been  and  still  is  a  certain  large  and  populous  district  and  place,  con- 
taining more  than  one  million  of  inhabitants,  to  wit,  one  million  and  a  half  of 
inhabitants  ;  and  that  the  said  fourth  article  and  stipulation,  in  the  said  agreement 
mentioned  and  contained,  touching  the  defendant  carrying  on  or  being  concerned  in 
the  profession  of  a  surgeon  dentist,  or  any  branch  thereof,  in  London,  was  and  is  an 
undue,  unreasonable,  and  unlawful  restriction  of  trade,  and  by  reason  thereof  the  said 
agreement,  as  to  so  much  thereof,  was  and  is  wholly  void.     Verification. 

The  eighth  plea,  which  was  to  the  first  and  second  breaches,  alleged  that,  after 
the  making  of  the  agreement,  and  before  the  expiration  of  the  service  of  the  defendant, 
to  wit,  on  &c.,  and  on  divers  other  days  and  times,  the  plaintiffs  by  themselves,  and 
by  and  through  the  defendant  on  their  account,  practised  as  such  surgeon  dentists  as 
in  the  said  agreement  is  mentioned,  in  and  at  divers  and  very  many  towns  and  places 
within  England,  to  wit,  among  others,  in  and  at  London,  Pre.ston,  in  the  county  of 
Lancaster,  Peterborough,  in  the  county  of  Northampton,  Oswestry,  in  the  county  of 
Salop  [enumerating  a  great  many  towns],  of  which  premises  the  defendant  afterwards, 
and  before  the  committing  of  the  said  alleged  breaches,  to  wit,  on  &o.,  had  notice  ; 
and  the  defendant  further  says,  that  divers  of  the  said  towns  and  places,  at  which  the 
plaintiffs  so  practised  as  aforesaid  before  the  expiration  of  the  said  service,  are  and 
were  distant  from  each  other  many  miles,  and  exceeding  100  miles,  that  is  to  sa}', 
150  miles;  and  that  the  plaintiffs,  at  the  time  of  making  the  said  agreement,  intended 
to  practise  as  aforesaid  at  divers  towns  and  places  within  England,  so  distant  from 
each  other  as  aforesaid,  [658]  that  is  to  say,  more  than  100  miles  distant  from  each 
other ;  wherefore  the  defendant  says,  that  the  said  fourth  article  and  stipulation  in 
the  said  agreement  contained,  touching  the  defendant's  cai'rying  on  or  being  con- 
cerned in  the  profession  of  a  surgeon  dentist,  or  any  branch  thereof,  in  any  of  the 
towns  or  places  in  England  or  Scotland,  where  the  plaintiffs,  or  the  defendant  on  their 
account,  might  have  been  practising  before  the  expiration  of  the  said  service,  was  and 
is  an  unreasonable  restriction  of  trade,  and  the  said  agreement,  as  to  so  much  thereof, 
was  and  is  wholly  void  and  of  none  effect. 

Special  demui-rer  to  the  seventh  plea,  assigning  for  causes,  that  the  said  plea  is 
improperly  confined  to  the  first  breach  of  the  declaration  ;  whereas,  if  the  said  plea 
be  valid,  it  is  an  answer  to  the  whole  action  and  to  every  breach  in  the  declaration 
assigned,  and  ought  to  have  been  pleaded  to  the  whole  declaration,  and  not  to  a  part 
thereof  only  :  for  that  the  said  plea  states  no  facts  or  circumstances  from  which  the 
Court  can  infer,  or  it  can  be  seen,  that  the  said  fourth  article  and  stipulation  was  an 
undue,  unreasonable,  or  unlawful  restriction  of  trade,  or  from  which  it  can  be  inferred 
or  seen  that  the  said  agreement,  or  any  part  thereof,  was  or  is  void  :  that  the  said 
plea  states  only  matter  of  evidence  and  matter  of  law,  namely,  that  London  was  and 
is  a  place  containing  more  than  one  million  of  inhabitants,  and  that  the  said  article 
was  and  is  an  undue,  unreasonable,  and  unlawful  restriction  of  trade  ;  whereas  the 
said  plea  should  have  shewn  that  the  said  place  was  or  is  too  large  or  populous  for  the 
plaintiffs  to  have  carried  on,  throughout  the  same,  their  said  profession  ;  or  should 
have  shewn  that  the  carrying  on  of  their  profession  by  the  plaintiffs  would  not,  and 
did  not,  suffice  for  the  wants  of  the  inhabitants  of  the  said  place  ;  or  should  have 
stated  and  shewn  other  facts,  from  which  it  might  have  appeared,  that  the  said  article 
and  stipulation  was  void  for  the  reason  supposed,  or  some  other  reason  to  be  alleged  : 
and  for  that  [659]  the  said  plea  is  so  framed  as  to  endeavour  to  submit  to  a  jury 
questions  of  law,  and  so  that  the  plaintiffs  cannot  safely  take  issue  thereon. 

Ex.  Div.  viii.— 31* 
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Special  demurrer  also  to  the  eighth  plea,  assigning  for  causes,  that  it  contains  no 
answer  to  the  breaches  to  which  it  is  pleaded,  or  either  of  them,  or  any  part  thereof; 
that  the  said  plea,  if  an  answer  to  any  part  of  the  declaration,  is  an  answer  to  the 
whole  thereof,  and  ought  to  have  been  so  applied  and  pleaded  :  that  the  said  plea  does 
not  state  any  fact  or  facts  from  which  it  can  be  seen  or  inferred,  that  the  said  agree- 
ment, or  any  part  thereof,  was  or  is  void  ;  but  merely  states  certain  matters  of  evidence, 
namely,  that  the  plaiutift's  practised  and  intended  to  practise  at  certain  towns,  some 
of  which  were  distant  from  each  other  more  than  100  miles,  of  which  the  defendant 
had  notice  before  committing  the  said  breaches  ;  and  then  proceeds  to  state  certain 
matters  of  law,  namely,  that  the  fourth  article  and  stipulation  was  an  unreasonable 
restriction  of  trade,  and  that  the  said  agreement,  as  to  part  thereof,  was  void  ;  whereas 
the  defendant  should  have  stated  and  shewn  facts  from  which  it  might  have  been 
inferred  and  seen  by  the  Court,  whether  the  said  article  and  stipulation  was  in  such 
restriction  of  trade,  and  whether  the  said  agreement  was,  for  the  cause  alleged  by  the 
defendant,  or  any  other  cause,  void  :  that  the  said  eighth  plea  does  not  shew  that  the 
towns  and  places  at  which  the  plaintiff's  practised,  as  in  the  said  plea  alleged,  were  so 
distant  as  that  the  plaintiffs  could  not,  during  the  time  in  question,  have  properly  or 
sufficiently  practised  throughout  the  same,  and  so  as  to  meet  and  suffice  the  wants  of 
the  respective  inhabitants  thereof :  that  the  said  plea  is  uncertain,  in  not  stating  or 
shewing  which  in  particular  of  the  towns  and  places  in  the  plea  mentioned  or  referred 
to  are  distant  from  each  other  more  than  100  miles,  or  how  many  miles :  for  that  the 
said  plea  does  not  state  or  shew  that  it  was  part  of  the  said  agreement  that  the  plain- 
tiff's should  practise  in  the  said  places,  or  any  other  places  distant  from  [660]  each 
other,  but  only  that  the  plaintiff's  practised  at  such  places,  and  did,  at  the  time  of 
making  the  said  agreement,  intend  so  to  practise :  that  the  said  plea  is  so  framed  as 
to  endeavour  to  submit  to  a  jury  questions  of  law,  and  so  that  the  plaintiff's  cannot 
safely  take  issue  thereon,  or  reply  thereto  :  and  for  that  the  same  amounts  to,  and  is 
no  more  than,  an  informal  demurrer. 

Joinder  in  demurrer. 

Whateley  argued  in  support  of  the  demui'rer  in  Easter  Term  [May  1  ].  The  eighth 
plea,  which  is  pleaded  to  both  the  breaches,  is  clearly  bad.  The  general  rule  is,  that 
all  restraints  of  trade,  if  nothing  more  appear,  are  bad.  That  is  laid  down  in  the 
leading  case  of  Mitchell  v.  Reynohh  (1  P.  'V\''ms.  1^1),  where  all  the  cases  are  thoroughly 
weighed  and  considered,  and  which  was  confirmed  by  the  case  of  Tlw  Master  itc.  of 
Gumnakers  v.  Fell  (Willes,  StSS).  But  to  that  general  rule  there  are  some  exceptions  ; 
as  first,  if  the  restraint  be  only  partial  in  respect  to  the  time  or  place,  and  there  be 
good  consideration  given  to  the  person  restrained,  a  contract  or  agreement  upon  such 
consideration,  so  restraining  a  particular  person,  may  be  good  and  valid  in  law.  That 
was  so  held  in  the  very  case  of  Mitchell  v.  Reynolds.  Now  here  it  cannot  be  denied 
that  the  restraint  is  partial,  nor  that  the  consideration  is  sufficient.  It  is  said,  however, 
that  it  is  unreasonable;  but  it  is  not  so.  In  Davis  v.  Masmi  (5  T.  R.  118),  where  a 
bond  was  given  by  a  surgeon's  assistant,  that  he  would  not  practise  on  his  own  account 
for  ten  years,  within  fourteen  miles  of  where  the  surgeon  lived,  it  was  held  to  be  valid. 
Lord  Kenyon,  C.  J.,  there  says,  "  It  was  objected  that  the  limits  within  which  the 
defendant  engaged  not  to  practise  are  unreasonable,  but  I  do  not  see  that  they  are 
necessarily  unreasonable,  nor  do  I  know  how  [661]  to  draw  the  line.  Neither  are  the 
public  likely  to  be  injured  by  an  agreement  of  this  kind,  since  every  other  person  is 
at  liberty  to  practise  as  a  surgeon  in  this  town."  And  in  Bunn  v.  Guy  (4  East,  190), 
where  a  contract  was  entered  into  W  an  attorney  to  relinquish  his  business  for  a 
valuable  consideration,  and  not  to  practise  in  London  or  150  miles  from  it,  it  was  held 
to  be  good.  So  a  bond  by  an  apothecary  not  to  set  up  in  business  within  twenty 
miles ;  Hayioanl  v.  Young  (2  Chit.  Rep.  407).  But  an  agreement  that  the  defendant, 
a  dentist,  would  abstain  from  practising  over  a  district  200  miles  in  diameter,  was 
held  to  he.  unreasonable  and  void  :  Horner  v.  Graves  (7  Bing.  743  ;  b  Mo.  &  P.  738). 
That  case  partly  turned  upon  the  adequacy  of  the  consideration  ;  and  since  the  cases 
of  Hitchcock  V.  Coker  (6  Ad.  &  Ell.  440;" I  Nev.  &  P.  796)  and  Archer  v.  Marsh 
(6  Ad.  &  Ell.  964  ;  2  Nev.  &  P.  562)  must  so  far  be  considered  to  be  overruled.  But 
with  respect  to  what  is  reasonable,  Tindal,  C.  J.,  there  lays  down  the  rule  thus  :  "  We 
do  not  see  how  a  better  test  can  be  applied  to  the  question,  whether  reasonable  or  not, 
than  by  considering  whether  the  restraint  is  such  only  as  to  aff'ord  a  fair  protection 
to  the  interests  of  the  party  in  favour  of  whom  it  is  given,  and  not  so  large  as  to 
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interfere  with  the  interests  of  the  public.  No  certain  precise  boundary  can  be  laid 
down,  within  which  the  restraint  would  be  reasonable,  and  beyond  which  excessive." 
In  the  present  case,  the  protection  given  to  the  plaintiffs  is  by  no  means  unfair  or 
unreasonable.  And  after  noticing  DavU  v.  Mason,  his  Lordship  adds,  "Unless  the 
case  was  such  that  the  restraint  was  plainly  and  ol)viously  unnecessary,  the  Court 
would  not  feel  itself  justified  in  interfei'ing."  Now  this  is  not  a  greater  restraint  than 
is  necessary  for  the  pi'oteetion  of  the  plaintiffs,  as  the  facts  alleged  in  the  plea  shew. 
It  is  to  prevent  the  defendant  from  availing  himself  of  the  knowledge  he  has  acquired 
in  the  plaintiffs'  service,  to  [662]  interfere  with  the  plaintiffs  customers,  and  to  practise 
in  his  name  in  those  places  where  the  defendant  has  notice  that  the  plaintiff's  carry  on 
their  business ;  and  it  appears  that  he  has  had  such  notice  of  their  having  practised 
in  the  places  enumerated.  These  limits  are  very  insignificant,  compared  with  the 
kingdom  at  large,  and  are  nothing  like  so  extensive  as  those  in  Horner  v.  G-raves.  In 
Hitchcock  v.  Coker  (6  Ad.  ife  Ell.  438  ;  1  Nev.  &  P.  796),  the  ground  upon  which  a 
restraint  may  be  uiu'easonable  is  thus  stated  by  the  Court :  "  Where  the  restraint  of 
a  party  from  crrrying  on  a  trade  is  larger  and  wider  than  the  protection  of  the  paity 
with  whom  the  contract  is  made  can  possibly  require,  such  restraint  must  be  considered 
as  unreasonable  in  law,  and  the  contract  which  would  enforce  it  must  be  therefore 
void."  Now,  that  cannot  be  applied  to  the  present  case,  for  here  it  was  clearly  neces- 
sary for  the  plaintiffs'  protection.  In  IVard  v.  Byrne  (5  M.  &  W.  548),  the  agreement 
was  held  void  because  it  was  unlimited  in  point  of  space.  In  Proctor  v.  Sargent 
(2  Man.  &  Gr.  20  ;  2  Scott,  N.  R.  289),  the  agreement  was  held  valid,  being  limited 
both  in  time  and  space,  and  not  appearing  to  l^e  an  unreasonable  restraint  of  trade. 

The  seventh  plea  is  also  bad.  It  calls  upon  the  Court  to  say  that  the  fourth  article 
of  the  agreement  is  void,  and  that  it  is  an  undue  restriction  of  trade,  because  London 
contains  a  million  and  a  half  of  inhabitants ;  but  that  is  not  a  sufficient  reason  for 
restraining  the  defendant  from  carrying  on  the  same  trade  there.  The  quantity  of 
the  population  is  not  a  test  of  the  reasonableness  of  the  restraint ;  and  there  is  no 
averment  that  London  is  too  large  or  too  populous  for  the  plaintiffs  to  have  carried 
on  their  business  throughout  the  whole  of  it,  or  that  their  carrying  it  on  did  not 
suffice  for  the  wants  of  the  inhabitants.  Besides,  as  the  reasonableness  of  the  restraint 
is  a  question  for  the  Court,  and  [663]  not  for  the  jury,  the  plea  is  bad,  as  leaving 
a  matter  of  law  to  be  decided  by  the  jury.  On  such  a  plea  the  plaintiffs  could  nob 
safely  take  issue. 

Martin,  contra.  This  agreement,  being  in  unreasonable  restraint  of  trade,  is  bad. 
There  is  no  dispute  as  to  the  law,  but  the  difficulty  consists  in  applying  it  to  the 
present  case.  It  has  been  admitted  that  all  restraints  of  trade  are  prima  facie  bad, 
and  it  is  therefore  the  duty  of  the  plaintiffs  to  shew  that  the  restraint  here  insisted 
upon  is  valid.  The  fourth  clause  prohibits  the  defendant  from  practising  in  London, 
or  any  of  the  towns  or  places  in  England  or  Scotland,  where  the  plaintiff's  might  have 
been  practising  before  the  expiration  of  the  service.  Now,  that  is  clearly  bad,  since 
it  may  amount  to  an  absolute  prohibition  to  the  defendant's  carrying  on  business  in 
this  country ;  for  it  is  at  the  option  of  the  plaintiffs  to  go  to  every  place  or  town  of 
consideration,  for  a  day,  and  so  it  would  become  a  general  restriction  ;  and  if  it  be, 
then  it  is  clearly  bad,  and  the  contract  being  entire,  if  it  is  bad  in  part,  it  is  void 
altogether.  Shackell  v.  Rosier  (2  Bing.  N.  C.  646  ;  .3  Scott,  59),  Waite  v.  Jones (\  Bing. 
N.  C.  656,  662  ;  1  Scott,  7.30) ;  Chltty  on  Contracts,  693,  694.  Secondly,  the  pleas 
are  not  bad  for  alleging  that  the  fourth  article  in  the  agreement  was  "  an  undue, 
unreasonable,  and  unlawful  restriction  of  trade,"  thus  leaving  the  matter  for  the 
consideration  of  the  jury  ;  for  they,  and  not  the  Court,  are  to  determine  whether 
the  restraint  is  an  unreasonable  one  or  not :  and  the  plaintiff'  might  well  have  taken 
issue  upon  it.  In  Hitchcock  v.  Cok^r  (6  Ad.  &  Ell.  447;,  Lord  Abinger,  C.  B.,  appears 
to  have  thought  that  this  was  a  question  of  fact  for  the  jury.  And  the  judgment  of 
the  Chief  Justice  in  that  case  shews  it  to  be  so,  as  it  is  a  question  depending  upon  the 
facts  and  the  nature  of  the  trade.  Again,  in  Proctor  [664]  v.  Sargent,  Maule,  J.,  says 
(2  Man.  &  CTr.  24),  "Is  there  any  case,  except  Horner  v.  Graves,  in  which  the  Court 
have  decided  this  question  solely  upon  the  record  ]  "  There  are  a  variety  of  considera- 
tions which  could  not  be  stated  with  particularity  in  a  plea,  that  enter  into  and  are 
involved  in  the  question  whether  it  is  a  reasonable  or  an  unreasonable  restriction. 

Whateley,  in  reply.  It  is  .said  that  this  agreement  is  unlawful,  as  being  in  restraint 
of  trade,  and  that  if  bad  in  part,  it  is  bad  for  the  whole.      But   JFood  v.   Benson 
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(2  Cr.  &  J.  94  ;  '2  Tyrw.  93)  shews  that  the  covenant  is  divisible,  and  that  an  agree- 
ment may  he  void  as  to  one  part,  and  not  as  to  the  other.  So,  in  the  notes  to  Bnfler 
V.  Ifldi/eil  Saund.  66  a.),  it  is  said,  "Where  the  condition  of  a  bond  is  entire,  and 
the  whole  be  against  law,  it  is  void  ;  Imt  where  the  condition  consists  of  several 
difterent  parts,  and  some  of  them  are  lawful,  and  the  others  not,  it  is  good  for  so  much 
as  is  lawful,  and  void  for  the  rest."  Second!}',  the  reasonableness  of  the  restraint  is 
a  question  of  law  for  the  consideration  of  the  Court,  and  not  one  of  fact  for  the  jury 
to  decide  upon.     He  cited  Viner's  Abr.,  "Journeys  Accounts"  (A.).,  p.  558. 

Cui'.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parkk,  B.  The  demurrer  to  the  seventh  plea,  which  is  pleaded  to  the  first  breach, 
raises  two  nuestions  : — 

First,  whether  the  latter  part  of  the  plea  be  good,  which  avers  the  fourth  article 
and  stipulation  in  the  agreement  to  be  an  undue,  unreasonable,  and  unlawful  restriction 
of  trade  ;  and  if  not,  whethei'  the  residue  of  the  plea  is  an  answer  to  the  first  breach, 
or  whether  the  covenant,  of  which  it  is  a  breach,  is  void  in  law. 

The  rule,  as  laid  down  by  Lord  Macclesfield  and  Lord  [665]  Chief  Justice  Willes 
("Willes,  .388,  Master  dr.  of  GiinmaJcers  v.  Fell),  is,  that  total  restraints  of  trade,  which 
the  law  so  much  favours,  are  absolutely  Imd,  and  that  all  restraints,  though  only 
partial,  if  nothing  more  appear,  are  presumed  to  be  bad  ;  but  if  the  circumstances  are 
set  forth,  that  presumption  may  be  excluded,  and  the  Court  are  to  judge  of  those 
circumstances,  and  determine  whether  the  contract  be  valid  or  not.  MitcheU  v.  Beynohls 
(1  P.  Wms.  196).  "Contracts  in  restraint  of  trade  are,  in  themselves,  if  nothing 
shews  them  to  be  reasonable,  bad  in  the  eye  of  the  law."  Per  Tindal,  C.  J.,  in  Honur 
V.  Graves  (7  Bing.  744). 

Therefore,  if  there  be  simply  a  stipulation,  though  in  an  instrument  under  seal, 
that  a  trade  or  profession  shall  not  be  carried  on  in  a  particular  place,  without  any 
recital  in  the  deed,  and  without  any  averments  shewing  circumstances  which  rendered 
such  a  contract  reasonable,  the  instrument  is  void.  Such  are  the  cases  cited  in  PrmjneU 
V.  Close  (Aleyn.  67),  and  the  case  of  The  Ten  Tailors  of  Exeter  v.  Clarke  (2  Show.  35(t), 
and  Clayf/all  v.  Barhelor  (Owen,  143);  Year  Book,  2  Hen,  5,  fo.  5. 

But  if  there  are  circumstances  recited  in  the  instrument,  (or  probably  if  they 
appear  by  averment),  it  is  for  the  Court  to  determine  whether  the  contract  be  a  fair 
and  reasonable  one  or  not ;  and  the  test  appears  to  be,  whether  it  be  prejudicial  or 
not  to  the  public  interest,  for  it  is  on  grounds  of  public  policy  alone  that  these  contracts 
are  supported  or  avoided.  Contracts  for  the  partial  restraint  of  trade  are  upheld,  not 
because  they  are  advantageous  to  the  individual  with  whom  the  contract  is  made,  and 
a  sacrifice  pro  tanto  of  the  rights  of  the  community,  but  because  it  is  for  the  benefit  of 
the  public  at  large  that  they  should  be  enforced.  Many  of  these  partial  restraints  on 
trade  are  perfectly  consistent  with  public  convenience  and  the  general  interest,  and 
have  been  supported  ;  such  is  the  [666]  case  of  the  disposing  of  a  shop  in  a  particular 
place,  with  a  contract  on  the  part  of  the  vendor  not  to  carry  on  a  trade  in  the  same 
place.  It  is  in  effect  the  sale  of  a  goodwill,  and  offers  an  encouragement  to  trade,  by 
allowing  a  party  to  dispose  of  all  the  fruits  of  his  industry.  Frtigndl  v.  Close  (Alleyn, 
67),  Broad  v.  Joliffe  (Cro.  Jac.  596),  Jelliott  v.  Broad  (Noy,  98).  And  such  is  the  class 
of  cases  of  much  more  frequent  occurrence,  and  to  which  this  present  case  belongs,  of 
a  tradesman,  manufacturer,  or  professional  man,  taking  a  servant  or  clerk  into  his 
service,  with  a  contract  that  he  will  not  carry  on  the  same  ti-ade  or  pi'ofession  within 
certain  limits.  Chesman  v.  Naivhi/  (2  Lord  Raym.  1456  ;  2  Stra.  739).  In  such  a  case 
the  public  derives  an  advantage  in  the  unrestrained  choice  which  such  a  stipulation 
gives  to  the  employer  of  able  assistants,  and  the  security  it  affords  that  the  master 
will  not  withhold  from  the  servant  instruction  in  the  secrets  of  his  trade,  and  the 
communication  of  his  own  skill  and  experience,  from  the  fear  of  his  afterwards  having 
a  rival  in  the  same  business. 

It  is  justly  observed  by  Lord  Wynford,  in  giving  the  judgment  of  the  Court  in 
Eonrer  V.  Asfiford  (3  Bing.  326),  that  "it  may  often  happen  that  individual  interest 
and  general  convenience  render  engagements  not  to  carry  on  trade,  or  act  in  a  pro- 
fession, in  a  particular  place,  proper ;  that  engagements  of  this  sort  between  masters 
and  servants  are  not  injurious  restraints  of  trade,  but  securities  necessary  for  those  who 
are  engaged  in  it ;  and  that  the  effect  of  such  contracts  is  to  encourage  rather  than 
cramp  the  employment  of  capital  in  trade,  and  the  promotion  of  industry." 
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In  the  present  case,  the  statements  in  the  deed  declared  upon  shew  that  the 
defendant  was  to  be  instructed  in  a  business  requiring  skill  and  intelligence,  and  upon 
the  principles  above  laid  down,  the  contract  not  to  exercise  the  [667]  same  business, 
within  certain  reasonable  limits,  was  not  invalid. 

The  question  then  comes  to  this,  whether  the  limits  assigned  by  this  covenant  are 
unreasonable.  It  may  be  safely  laid  down,  in  the  language  of  Chief  Justice  Tindal, 
in  Horner  v.  Grares  (7  Biiig.  743),  that  "whatever  restraint  is  larger  than  the 
necessary  protection  of  the  party  with  whom  the  contract  is  made,  is  unreasonable  and 
void,  as  being  injurious  to  the  interests  of  the  public,  on  the  ground  of  public  policy." 

Applying  this  rule,  and  referring  to  the  analogous  authorities,  it  appears  to  us  that, 
for  such  a  profession  as  that  of  a  dentist,  the  limit  of  London  is  not  too  large.  In 
Darif^  v.  Ma.<ou  (-5  T.  R.  118),  Thetford  and  ten  miles  round,  in  Hayivard  v.  Young 
(2  Chitty,  407),  twenty  miles  round  a  place,  was  held  a  reasonable  limit  in  the  case  of 
a  surgeon  ;  in  that  of  an  attorney,  London,  and  150  miles  round,  in  Bunn  v.  Guy 
(i  East,  190) ;  and  in  Proctor  v.  Sargent  (2  Man.  &  Gr.  20  ;  2  Scott,  N.  R.,  289),  five 
miles  from  Northampton  Square,  in  the  county  of  Middlesex,  was  held  reasonal)le  in 
the  case  of  a  milkman.  And  it  makes  no  dift'erence  in  our  opinion,  that  it  appears  on 
the  face  of  this  record  that  London  contains  a  million  of  inhabitants.  We  doubt,  indeed, 
whether  the  comparative  populousness  of  particular  districts  ought  to  enter  into  con- 
sideration at  all ;  if  it  did,  it  would  be  difficult  to  exclude  others,  such  as  the  number 
of  men  of  the  same  profession,  the  habits  of  the  people  in  that  ^neighbourhood,  and 
other  matters  of  a  fluctuating  and  uncertain  character,  which  would  produce  great 
difficulty  and  embarrassment  in  determining  such  a  question.  We  conceive  that  it 
would  be  better  to  lay  down  such  a  limit  as,  under  any  circumstances,  would  be 
sufficient  protection  to  the  interest  of  the  contracting  party,  and  if  the  limit  stipulated 
for  does  not  exceed  that,  to  pronounce  the  contract  to  be  valid. 

[668]  We  are  of  opinion,  therefore,  that  the  covenant,  the  breach  of  which  is  that 
first  assigned,  is  valid. 

We  need  hardly  add,  that  the  latter  part  of  the  seventh  plea,  which  is  pleaded  to 
that  breach,  is  bad,  for  the  cause  assigned  for  special  demurrer.  It  attempts  to  leave 
matter  of  law,  viz.  the  reasonableness  or  unreasonableness  of  the  contract,  to  the  jury. 
This  is  clearly  a  question  of  law,  and  was  decided  as  such  in  Davis  v.  Mason  (-5  T.  R. 
118),  Horner  V.  G-raves  {7  Bing.  73-5),  Proctor  v.  Sargent  (7  M.  &  G.  25),  and  Chesman 
V.  Naint)y  (2  Stra.  739  ;  2  Ld.  Raym.  1456).  The  plaintift'  therefore,  is  entitled  to 
our  judgment  on  the  first  breach. 

The  question  raised  by  the  demurrer  to  the  last  plea  renders  it  necessary  to 
consider,  whether  the  covenant  on  which  the  second  breach  is  assigned  is  good  in  law, 
upon  the  principle  before  laid  down. 

That  covenant  is,  "  that  the  defendant  should  not,  without  the  plaintiflFs'  consent, 
carry  on  the  profession  of  a  surgeon-dentist,  &c.,  in  London,  or  any  of  the  towns  or 
places  in  England  or  Scotland,  where  the  plaintitt's,  or  the  defendant  on  their  account, 
might  have  been  practising  before  the  expiration  of  the  said  service."  According  to 
the  terms  of  this  covenant,  the  defendant  is  prohibited  from  carrying  on  his  business, 
not  merely  at  such  place  or  places  as  the  plaintiffs  might  be  practising  in  at  the  time 
of  the  expiration  of  the  service,  but  at  any  place  where  they  might  have  been 
practising  before,  though  for  ever  so  short  a  time.  This  covenant  goes  much  beyond 
what  the  protection  of  any  interests  of  the  plaintiffs  could  reasonably  require,  and  it 
puts  into  their  hands  the  power  of  preventing  the  defendant  from  practising  anywhere. 
We  are  therefore  of  opinion,  that  it  is  an  unreasonalile  restriction,  and  that  the 
defendant  is  entitled  to  our  judgment  on  the  de-[669]-murrer  to  the  second  breach, 
for  the  insufficiency  of  the  declaration  in  that  respect. 

It  was  contended,  that,  if  the  covenant  was  illegal  and  void  as  to  this  part,  it  was 
so  altogether.  But  we  think  that  the  stipulation  as  to  not  practising  in  London  is 
valid,  and  is  not  affected  by  the  illegality  of  the  other  part.  That  piint  was  decided 
in  Chesman  v.  Nainh'i,  above  cited. 

Judgment  accordingly. 

He.ath  v.  Neseitt.  Exch.  of  Pleas.  June  8,  1843. — Although  on  an  application  to 
rescind  a  Judge's  order  made  under  1  &  2  Vict.  c.  110,  for  the  ai-rest  of  a  defen- 
dant, or  for  refusing  to  discharge  him  out  of  custody,  either  party,  on  cause  being 
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shewn,  mav  produce  additional  affidavits  ;  yet  those  used  before  tfie  Judge  at 
chambers  ought  to  be  brought  before  the  Court. 

[S.  C.  12  L.  J.  Ex.  408  ;  7  Jur.  586.] 

A  rule  h;ui  been  obtained,  calling  on  the  plaintiff  to  shew  cause  whj'  two  orders 
of  (Turney,  B.,  one  for  the  defendant's  arrest  under  1  &  2  Vict.  c.  110,  s.  3,  and  the 
other  refusing  his  discharge  under  s.  6,  should  not  be  rescinded,  and  the  defendant 
be  discharged  out  of  custody.  It  appeared  that  the  rule  had  been  obtained  upon  fresh 
affidavits,  and  that  those  used  before  the  learned  Judge  in  support  of  the  application 
at  Chambers  were  not  brought  before  the  Court. 

W.  H.  Watson,  on  shewing  cause,  took  a  preliminary  objection,  that,  as  this 
application  was  in  the  nature  of  an  appeal  from  the  decision  of  the  Judge,  the  affidavits 
used  before  him  ought  to  be  brought  before  the  Court,  to  enable  the  Court  to  see 
whether  or  no  the  learned  Judge  had  properly  exercised  his  discretion  in  making  the 
orders. 

Per  Curiam.(rt)  Although  additional  affidavits  may  be  used  on  an  application  of 
this  kind,  as  we  lately  de-[670]-eided  {Gihbon>!  v.  SpakUng,  ante,  p.  174),  still  we  ought 
to  have  before  us  those  upon  which  the  learned  Judge  refused  to  discharge  the  defen- 
dant ;  for,  unless  we  are  acquainted  with  the  facts  before  him,  it  is  impossible  for  us 
to  determine  whether  he  has  exercised  his  discretion  properly  or  not.  We  think  the 
rule  should  be  enlarged,  in  order  that  the  party  should  have  the  opportunity  of  drawing 
up  the  rule  on  reading  the  original  affidavits. 

Watson  then  waived  the  objection,  and  shewed  cause  upon  the  merits,  and  the  rule 
was  ultimately 

Discharged. 


The  Attorney-General  r.  Eoger.s.  Exch.  of  Pleas.  June  8,  1843.— The  Court 
has  authoiit}-  to,  and  will,  grant  a  new  trial  in  a  penal  action,  though  the  verdict 
be  for  the  defendant,  where  they  are  satisfied  that  the  vei'dict  is  in  contravention 
of  law,  whether  the  error  has  arisen  from  the  misdirection  of  the  Judge,  or  from 
a  misapprehension  of  the  law  by  the  jury,  or  from  a  desire  on  their  part  to  take 
the  exposition  of  the  law  into  their  own  hands. 

[S.  C.  2  Dowl.  (N.  S.)  1037  ;  12  L.  J.  Ex.  395;  7  Jur.  704.] 

This  was  an  information  filed  against  the  defendant,  a  tobacconist,  for  penalties 
for  mixing  saccharine  matter  with  tobacco  in  the  course  of  manufacture,  and  for  having 
in  his  possession  saccharine  matter  for  the  purpose  of  using  it  in  the  manufacture  o"f 
tobacco,  contrary  to  the  provisions  of  the  5  &  6  Vict.  c.  93.  " 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last  Hilary 
term,  it  appeared  that  the  saccharine  mattei'  had  been  applied  in  the  manufacture  of 
tobacco  before  the  10th  of  August,  when  the  new  act  came  into  operation,  but  the 
process  of  manufacture  was  not  complete  until  after ;  and  the  jury  found  a  verdict  for 
the  defendant,  contrary  to  the  direction  of  the  learned  Judge. 

The  Attorney-General,  in  Easter  Term  last,  obtainecf  a  rule,  calling  upon  the 
defendant  to  shew  cause  why  that  verdict  should  not  be  set  aside  and'a  new  trial 
granted,  on  [671]  the  ground  that  the  verdict  was  contrary  to  law,  and  to  the  direction 
of  the  Lord  Chief  Baron. 

Erie  and  Thomas  now  shewed  cause.  The  general  principal  laid  down  in  Brook 
v.  MuldkUm  (10  East,  268)  is,  that  the  Court  will  not  grant  a  new  trial  in  a  penal 
action,  where  the  verdict  has  passed  for  the  defendant,  "on  the  ground  of  its  beint; 
against  the  evidence.  The  case  of  Gregm-y  v.  Tuffi  (1  C.  M.  &  R.  310),  where  it  wa's 
held  that  the  Court  would  grant  a  new  trial  where  the  jury  found  a  verdict  through 
a  misapprehension  of  the  law,  will  perhaps  be  relied  upon.  But  it  is  submitted,  that 
where  the  trial  has  been  properly  conducted,  and  a  proper  direction  given  to  the  jury, 
the  Court  will  not  grant  a  new  trial  in  a  penal  action,  if  the  verdict  be  found  for  the 
defendant  There  is  no  case  in  which  the  Courts  have  granted  a  new  trial  in  such  an 
action,  unless  there  has  been  a  misdirection,  or  the  jury  have  misconducted  themselves. 

(a)  Lord  Abinger,  C.  B.,  Parke,  B.,  Gurney,  B.,  and  Eolfe,  B. 
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The  Courts  have  refused  a  new  trial  in  such  cases,  by  analogy  between  a  penal  action 
and  a  trial  for  a  criminal  offence,  in  which  a  party  is  not  allowed  to  be  put  twice 
in  jeopardy.     In  Mattison  v.  Allatmm  {;!  Stra.  1238.     See  also  Smith  v.  Freeman,  1  Ld. 

Eaym.  62  ;  Ilex  v.  ,   2   Keble,   226),   which  was  an  action  upon  the  statutes 

against  horse-racing  to  recover  a  penalty,  the  jury  having  found  a  verdict  for  the 
defendant,  contrary  to  plain  evidence,  "  the  Couit  denied  a  new  trial,  there  being  no 
proof  of  any  misbehaviour  in  the  defendant,  or  tampering  with  the  jury."  It  is  added, 
"And  this  was  within  the  reason  of  cases  in  the  Exchequer,  where  verdicts  for  defen- 
dants are  never  set  aside  for  penalties  in  the  case  of  duties."  In  ITihon  v.  1,'itsfiill 
(4  T.  K.  758),  Lord  Kenyon,  C.  J.,  says,  "  Where,  indeed,  the  jury  have  formed  an 
opinion  upon  the  whole  case,  no  new  trial  in  a  penal  action  has  been  granted,  though 
the  jury  has  drawn  a  wrong  conclu-[672]-sion."  And  in  Cahrafi  v.  Gihbs  {5  T.  R.  20), 
which  was  an  action  of  debt  for  penalties  under  the  game  laws,  the  same  learned  Judge 
says,  "  If  this  case  had  been  properly  left  to  the  jury,  and  they  had  even  drawn  a 
wrong  conclusion,  we  should  not  have  been  disposed  to  grant  a  new  trial  in  such  an 
action  as  the  present."  So,  in  Mansion  v.  Etteridge  (2  Chit.  Rep.  273),  the  jury  having 
found  a  verdict  for  the  defendant  contrary  to  the  Judge's  direction,  and  founded  on 
a  mistake,  the  Court  refused  a  new  trial,  there  having  been  no  misconduct  in  the  jury. 
And  in  Eer  v.  IVandsivoi-th  (1  B.  &  Aid.  63),  where  the  defendant  had  been  acquitted 
on  an  indictment  for  the  non-repair  of  a  I'oad,  the  Court  refused  a  new  trial,  although 
the  verdict  was  contrary  to  the  weight  of  evidence.  In  that  case,  Loi'd  Ellen- 
borough,  C.  J.,  says,  "  My  objection  to  making  this  rule  absolute  is,  that  the  Court 
will  thereby  be  doing  indirectly  that  which,  if  they  did  directl}',  would  be  contrary  to  the 
established  practice  of  the  Court,  acted  upon  in  a  variety  of  cases  ;  that  is,  the\-  will 
in  effect  be  granting  a  new  trial  in  a  criminal  case  where  the  defendant  has  been 
acquitted.  So,  in  F!ex  v.  Sutton  (.5  B.  &  Ad.  .52),  which  was  a  similar  case,  a  new  trial 
was  refused,  though  the  judgment  was  suspended  (as  it  was  also  in  Rex  v.  JFandsuJorth), 
Lord  Denman,  C.  J.,  saying,  "  We  are  not  disposed  to  make  the  precedent  of  granting 
a  new  trial."  [Parke,  B.  I  was  one  of  the  Judge's  of  the  Court  of  Queen's  Bench 
when  that  case  was  decided ;  but  there  was  there  no  misdirection  in  point  of  law, 
although  the  Judge  had  made  a  strong  observation  to  the  jury,  which  we  thought  ought 
not  to  have  been  made.] 

[They  then  proceeded  to  argue  that  the  summing  up  was  founded  on  a  misconstruc- 
tion of  the  Stat.  5  &  6  Vict.  c.  93  ;  but  that  part  of  the  argument  is  omitted,  as  no 
judgment  was  given  upon  it] 

[673]  The  Attorney-General,  Jervis,  and  J.  Wilde,  in  support  of  the  rule.  Grei/ori/ 
V.  Tvffs  (1  C.  M.  tt  R.  310),  which  was  a  decision  pronounced  after  a  communication 
with  all  the  Judges,  is  expressly  in  point.  That  was  an  action  on  the  25  Geo.  2,  c.  36, 
for  keeping  an  unlicensed  room  for  music  and  dancing.  A  verdict  having  been  found 
for  the  defendant,  a  new  trial  was  moved  for,  on  the  ground  that  the  verdict  was 
contrary  to  the  direction  of  the  Judge  in  point  of  law,  and  against  the  law.  Lord 
Lyndhurst,  C.  B.,  said,  "It  is  not  usual,  where  a  verdict  has  been  found  for  a  defen- 
dant in  a  penal  action,  to  grant  a  new  trial  on  account  of  the  verdict  being  against 
the  evidence ;  but  whenever  there  has  been  a  misdirection  in  point  of  law  by  the 
Judge  who  presided,  it  is  a  matter  of  course  that  a  new  trial  should  be  granted, 
because  the  jury  have  been  misled  by  the  Judge  in  point  of  law.  If,  however,  the 
jury  are  misled  ui  point  of  law  by  any  other  means,  there  seems  to  be  no  reason  why 
their  mistake  in  point  of  law  should  not  be  rectified.  In  the  present  case,  we  are 
satisfied  that  the  jury  have  acted  on  a  misapprehension  of  the  law."  And  after 
alluding  to  the  evidence,  and  to  what  took  place  at  the  trial,  he  concludes  as  follows : 
— "  We  have  conferred  with  the  other  Judges  upon  the  subject,  and  they  agree  with 
us,  that,  under  such  circumstances,  there  ought  to  be  a  new  trial."  Now  here  it  is 
not  contended,  that  if  the  jury  had  been  misled  by  the  Judge  in  point  of  law,  the 
Court  ought  not  to  grant  a  new  trial ;  and  there  is  no  distinction  between  such  a 
case  and  one  where  the  jury  have  misapplied  the  law  as  it  bore  upon  the  facts. 

LoKD  Abinger,  C.  B.  With  respect  to  the  authority  of  the  Court  to  grant  a  new 
trial  in  this  case,  or  in  anj'  other  of  a  similar  nature,  my  opinion  is,  that,  whenever 
the  Court  are  satisfied  that  the  verdict  of  the  jury  is  in  contravention  [674]  of  the 
law,  whether  the  error  has  arisen  from  the  misdirection  of  the  judge,  or  from  a 
misapprehension  of  the  law  by  the  jury,  or  from  a  desire  on  the  part  of  the  jury  to 
take  the  exposition  of  the  law  into  their  own  hands,  it  would  he  very  mischievous  to 
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Siiy  that  the  Court  has  no  power  to  grant  a  new  trial,  however  fit  they  might  think 
the  case  for  the  discretion  of  a  jury.  If  the  objection  of  the  defendant's  counsel  is  to 
prevail,  there  would  be  no  use  in  having  established  rules  of  law,  because  the  jury 
might  set  them  at  defiance  whenever  they  pleased,  and  probably  they  frequently 
■would,  were  it  once  laid  down  that  the  Court  could  not  question  their  verdict.  The 
practice  in  criminal  eases  has  been  relied  on,  but  that  is  a  very  different  thing ;  there 
is  this  ditference,  that  there  the  constitution  has  provided  no  means  for  granting  a 
new  trial  or  reversing  the  verdict,  the  constitution  of  the  country  having,  in  criminal 
cases,  vested  in  juries  full  power  to  find  as  they  think  fit.  So,  in  civil  cases,  where 
the  question  is  a  mixed  question  of  law  and  fact,  the  administration  of  justice  requires 
that  the  case  should  be  submitted  to  the  jury  ;  and  the  Court  will  not,  in  these 
cases,  grant  a  new  trial  merely  because  they  think  the  jury  may  have  been  mistaken 
in  the"  law.  Where,  however,  the  question  turns  on  admitted  facts,  if  we  were  to 
hold  that  we  could  not  reverse  a  verdict  found  for  a  defendant,  we  should  be  placing 
the  whole  constitution  of  the  law  in  the  power  of  the  jury.  We  think,  therefore, 
that  not  only  on  authority  but  on  principle,  we  have  the  power  to  award  a  new 
trial  in  actions  of  this  nature,  wherever  the  verdict  for  the  defendant  is  contrary  to 
law.  Whether  in  this  particular  case  the  jury  were  wrong,  is  a  matter  deserving 
further  consideration.  Probably  the  Attorney-General  may  not  be  disposed  to  call 
on  the  Court  to  pronounce  any  judgment ;  and  unless  he  does  so,  none  will  be  given. 

Parke,  B.  It  will  scarcely  be  worth  while  to  ask  us  to  [675]  give  our  judgment 
on  the  other  point,  as,  from  the  nature  of  the  case,  our  opinion  upon  it  can  never  be 
an}'  authority  on  any  general  principle,  whichever  way  it  may  be. 

RoLFE,  B.,  concurred. 

Judgment  postponed  accordingly. 

FiXDON  V.  Parker,  Bart.  Exch.  of  Pleas.  June  10,  184.3. — Assumpsit  for  work 
and  labour  as  an  attorney ;  to  which  the  defendant  pleaded  a  special  plea,  that 
the  work  was  done  in  pursuance  of  an  agreement,  and  under  circumstances  which 
amounted  to  maintenance.  At  the  trial,  it  appeared  that  the  lands  in  the  parish 
of  T.  consisted  of  old  and  new  inclosures,  the  former  of  which  had  always  been 
exempted  from  payment  of  tithes  in  kind,  there  being  paid  instead  a  certain  sum, 
varying  in  amount,  for  each  of  the  several  farms  ;  whereas,  for  the  new  inclosures, 
tithes  in  kind  were  paid,  or  a  composition  in  lieu  of  tithes  entered  into ;  that  in 
1832  the  principal,  &c.,  of  Jesus  College,  the  patrons  of  the  living,  and  lessees 
of  the  tithes,  having  given  notice  to  the  tenants  and  proprietors  of  the  old 
inclosures  to  set  out  their  tithes  in  kind,  a  meeting  of  the  proprietors  in  conse- 
quence took  place,  at  which  it  was  resolved  "  that  the  proprietors  do  resist  the 
claim  of  the  college,  and  support  the  present  moduses  ;  and  that  the  expenses 
incurred  in  such  proceedings  shall  be  borne  and  paid  by  the  proprietors,  in  pro- 
portion to  the  value  of  their  estates ;  and  that  Messrs.  F.  (the  plaintiff)  &  W.  be 
requested  to  take  such  steps  as  may  be  considered  necessary."  This  resolution 
was  signed  by  the  defendant  and  six  other  proprietors  of  land  in  the  parish.  At 
the  time  of  entering  into  this  agreement,  it  was  uncertain  whether  the  college 
would  proceed  by  one  or  several  bills  in  equity  :  but  nine  bills  were  subsequently 
filed,  and  seven  issues  were  directed  against  the  occupiers  of  the  diff"erent  farms  : 
— Held,  that  this  agreement  was  not  illegal,  and  did  not  amount  to  maintenance, 
since  the  proprietors  had  reasonable  ground  to  believe  that  they  had  a  common 
interest  in  proving  the  lands  to  be  ancient  inclosures. 

[S.  C.  12  L.  J.  Ex.  444  ;  7  Jur.  903.  Referred  to,  Hiitki/  v.  Hutley,  1873,  L.  R. 
8  Q.  B.  116;  Bradlaugh  v.  Newdegatu,  1883,  11  Q  B.  D.  7  ;  Alabaster  v.  Harness, 
[1894]  2  Q.  B.  897;  British  Cash  and  Parcel  Conveyors,  Ltd.  v.  Lamson  Store  Venice 
Co.,  Ltd.,  [1908]  1  K.  B.  1012.] 

.Assumpsit  for  work  and  labour  by  the  plaintitt'  as  an  attorney,  and  for  money 
paid,  and  money  found  to  be  due  on  an  account  stated. 

The  defendant  pleaded,  first,  non  assumpsit.  Secondly,  a  special  plea  which  stated 
in  subsfcmce,  that  certain  parties  were  occupiers  of  titheable  land  in  the  parish  of 
Tredington,  as  tenants  of  the  defendant  and  of  Sir  G.  Phillips  and  others  ;  that  the 
principal,  fellows,  &c.  of  Jesus  College,  Oxford,  had  required  the  said  occupiers  to 
pay  their  tithes  in  kind  :  that  the  defendant.  Sir  G.  Phillips,  and  the  other  proprietors 
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claimed  certain  nioduses  ;  that  it  was  officiously,  [676]  unlawfull.v  and  unjustly  agreed 
between  the  defendant,  Sir  G.  Phillips,  and  the  other  proprietoi's,  to  resist  the 
requisition  of  the  college,  and  to  support  a  defence  to  any  suits,  tS^c.  instituted  to 
support  the  claim  of  the  college,  and  to  bear  and  pay  the  costs  of  any  such  suits  ;  that 
the  college  did  institute  certain  suits ;  that  the  defendants  resisted,  and  maintained, 
supported,  &c.  such  defences  and  resistance  ;.  that  a  suit  was  instituted  against  the 
defendant;  that  the  plaintiti' was  retained  and  employed  in  maintaining  and  uphold- 
ing the  said  moduses,  in  pursuance  of  the  said  agreement :  and  that  the  work  and 
laljour  vV;c.  in  the  first  count  mentioned  was  performed  by  the  plaintift' in  furtherance 
of  the  said  agreement ;  of  all  which  said  premises  the  plaintiti'  had  notice. 

Keplication,  that  the  work  was  done  and  the  monej^  paid  on  a  good  and  lawful 
consideration,  and  that  it  was  not  otficiously,  unlawfully  and  unjustly  agreed  by  and 
between  the  defendant  and  Sir  G.  Phillips,  &c.,  to  the  effect  in  the  said  second  plea 
mentioned,  in  manner  and  form  &c. 

At  the  trial  before  Wightman,  J.,  at  the  last  Spring  Assizes  for  the  county  of 
Worcester,  it  appeared  that  this  was  an  action  brought  by  the  plaintift",  an  attorney, 
for  a  share  of  the  balance  of  his  bill  for  defending  certain  tithe  suits  relating  to  lands 
in  the  parish  of  Tredington,  of  which  the  defendant  and  others  were  the  proprietors. 
The  lands  in  Ti'edington  consisted  of  what  were  denominated  the  Old  and  the  New 
inclosures,  the  former  of  which,  from  time  of  living  testimony,  had  been  exempted 
from  the  payment  of  tithes  in  kind,  there  being  paid  instead  of  them  a  certain  sum 
varying  in  amount,  for  each  of  the  several  farms  within  the  parish  ;  whereas  for  the 
New  inclosures  tithes  in  kind  were  paid,  or  a  composition  entered  into.  In  the  year 
1832,  the  principal,  fellows,  &c.,  of  Jesus  College,  Oxford,  being  patrons  of  the  living, 
and  also  lessees  of  the  tithes,  [677]  gave  notice  to  the  tenants  and  proprietors  of  the 
Old  inclosures  to  set  out  their  tithes  in  kind.  In  consequence  of  this  notice  having 
been  given,  the  proprietors  of  land  in  Tredington  held  a  meeting  together  upon  the 
subject  of  this  claim  by  the  college,  and  at  that  meeting  it  was  resolved  "  that  the 
proprietors  do  resist  the  claim  of  the  college,  and  support  the  present  moduses,  and 
that  the  expenses  incurred  in  such  proceedings  shall  be  borne  and  paid  by  the 
proprietors,  in  proportion  to  the  value  of  their  estates,  and  that  Messrs.  Findon  and 
Wood  be  requested  to  take  such  steps  as  may  be  considered  necessary."  This 
resolution  was  signed  by  the  defendant  and  six  other  land-owners  in  the  parish  of 
Tredington.  At  the  time  of  making  this  agreement,  it  was  uncertain  whether  the 
college  would  proceed  by  one  or  several  Irills  in  equity.  Nine  bills,  however,  were 
subsequently  tiled,  and  seven  issues  were  directed  by  the  Lord  Chief  Baron  to  be  tried 
against  the  occupiers  of  the  ditterent  farms.  These  issues  were  set  down  for  trial  at 
Woi'cester  Assizes,  and  the  first  of  the  issues  was  accordingly  tried,  but  during  the 
time  that  the  jury  were  deliberating  upon  the  first  issue,  and  the  second  was  in  the 
course  of  trial,  it  was  agreed  by  the  counsel  on  both  sides  that  the  result  of  all  the 
issues  should  depend  upon  the  verdict  in  the  first.  The  jury,  however,  being  unable 
to  agree,  were  discharged  without  returning  any  verdict.  The  plaintiff  afterwards 
brought  the  present  action  for  the  balance  due  to  him  on  his  bill  of  costs.  It  was 
objected  at  the  trial,  that  the  agreement  was  illegal,  as  amounting  to  maintenance 
on  the  part  of  the  different  parties  signing  it.  The  learned  Judge,  however,  was  of 
opinion  that  it  was  not  illegal ;  that  the  landowners  had  a  common  interest  in  resist- 
ing the  claim  to  tithes,  on  the  ground  that  the  Old  inclosed  lands  had  never  paid 
tithes  before  ;  and  he  accordingly  directed  the  jury  to  find  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  enter  a  non-[678]-suit  or  a  verdict  for  him.  A  rule 
having  been  obtained  accordingly, 

Talfourd,  Serjt.,  Whitehurst,  and  Butt,  now  shewed  cause.  The  question  in  this 
case  is,  whether  the  conduct  of  the  defendant  in  attending  the  meeting  and  entering 
into  this  agreement  to  resist  the  claim  of  the  College,  amounted  in  law  to  mainten- 
ance ;  and  it  is  submitted  that  it  did  not.  To  make  this  a  defence,  it  must  be 
specially  pleaded,  FoUk  v.  Sparrow  (1  Bing.  N.  C.  594  ;  1  Scott,  578) ;  therefore  the 
question  does  not  arise  on  non  assumpsit,  and  the  legality  of  the  agreement  stated  in 
the  plea  is  alone  in  question.  The  law  of  maintenance  is  thus  defined  by  Hawkins, 
in  his  Pleas  of  the  Crown,  (B.  1,  c.  83,  s.  1) :  "Maintenance  is  commonly  taken  in  an 
ill  sense,  and  in  general  seemeth  to  signify  an  unlawful  taking  in  hand  or  upholding 
of  quarrels,  or  sides,  to  the  disturbance  or  hindrance  of  common  right."  The  doctrine 
of  maintenance,  as  laid  down  in  the  ancient  law,  has  been  since  much  narrowed.     It 
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is  so  stated  by  Buller,  J.,  in  Mader  v.  Miller  (4  T.  K.  340).  "  It  is  curious,  and 
not  altogether  useless,  to  see  how  the  doctrine  of  maintenance  has  from  time  to 
time  been  received  in  Westminster  Hall.  At  one  time,  not  only  he  who  laid  out 
money  to  assist  another  in  his  cause,  but  he  that  by  his  friendship  or  interest  saved 
him  an  expense  which  he  would  otherwise  be  put  to,  was  held  guilty  of  maintenance. 
Bro.  Abr.,  tit.  Maintenance,  7,  14,  17,  &c.  Nay,  if  he  officiously  gave  evidence,  it 
was  maintenance  ;  so  that  he  must  have  had  a  subpcena,  or  suppress  the  truth.  That 
such  a  doctrine,  repugnant  to  every  honest  feeling  of  the  human  heart,  should  be  soon 
laid  aside,  must  be  expected.  Accordingly,  a  variety  of  exceptions  were  soon  made ; 
and,  amongst  others,  it  was  held,  that  if  a  person  has  any  interest  in  the  thing  in 
dispute,  though  on  a  contingency  only,  he  may  lawfully  maintain  an  action  on  [679] 
it;  2  Roll's  Abr.  115."  And  in  Hawkins,  B.  1,  c.  83,  s.  18,  it  is  said,  "Also  it 
seemeth  to  be  agreed,  that  wherever  any  persons  claim  a  common  interest  in  the  .same 
thing,  as  in  a  way,  churchyard,  or  common,  by  the  same  title,  they  may  maintain 
one  another  in  a  suit  relating  to  the  same."  Now  here  all  these  parties  had  an  interest 
in  the  determination  of  these  issues,  and  had  a  bona  fide  belief  that  the  fate  of  one 
case  would  decide  the  fate  of  all.  That  cannot  be  maintenance,  for  that  is  an 
unlawful  interfering  in  a  cause  in  which  a  party  has  no  interest  whatever.  This  is 
not  a  case  of  statutable  maintenance,  but  of  maintenance  at  common  law,  which 
Lord  Eldon,  in  IFaller  v.  The  Duke  of  Portland  (3  Vez.  494),  says  is  not  malum 
prohibitum,  but  malum  in  se.  Therefore,  it  is  an  offence  of  the  mind  ;  and  it  is 
not  committed  by  parties  entering  into  an  agreement  to  maintain  and  defend  each 
other  in  a  matter  in  which  they  believe  their  interest  to  be  identical.  If  a  party 
has  the  most  remote  interest,  he  may  lawfully  interfere.  They  cited  Bro.  Abr., 
Chose  in  Action,  pi.  3  ;  Vin.  Abr.,  Maintenance  (P.),  3  ;  Flighf  v.  Lemun  (Law  J.  Kep., 
vol.  12,  Q.  B.  353),  and  I'echell  v.  mit.ion  (8  M.  &  W.  691).  [Lord  Abinger,  C.  B. 
Surely  the  old  cases  are  now  exploded.  The  sole  question  is,  have  the  parties  an 
interest,  or  do  they  believe  they  have  an  interest,  in  the  action'?  They  were  then 
stopped  by  the  Court. 

Kelly,  R.  V.  Richards,  and  W.  J.  Alexander,  contra.  It  must  be  admitted  that 
many  of  the  older  authorities  cannot  be  upheld  at  the  present  day ;  but  the  law  is 
correctly  laid  down  in  Co.  Lit.  368  b.  ;  and  there  it  is  said  to  be  maintenance,  "when 
one  maintaineth  the  one  side  w'ithout  having  any  part  of  the  thing  in  the  plea  or  suit." 
[Rolfe,  B.  Surel}',  in  a  matter  which  is  considered  as  criminal,  that  must  mean, 
without  having,  or  [680]  believing  himself  to  have,  an  interest.]  Conceding  that  to 
be  so,  when  the  facts  of  this  case  are  considered,  it  will  be  found  that  the  defendant 
had  not,  and  could  not  have  supposed  that  he  had,  a  common  interest  with  the  other 
six  proprietors  who  were  sued  ;  for  each  alleged  modus  varied  in  amount  from  the 
others.  [Lord  Abinger,  C.  B.  Still  the  real  point  in  dispute  in  all  would  be,  whether 
they  were  ancient  inelosures.]  He  cannot  be  considered  as  having  a  common  interest 
with  the  other  proprietors,  merely  because  he  is  interested  in  common  with  them  in 
establishing  a  particular  fact.  The  case  of  Oliver  v.  BaJcewell  (4  Gwillim  on  tithes, 
1381  ;  2  Eagle,  856)  is  expressly  in  point.  There  it  was  held  to  be  maintenance  for 
parishioners  to  defend  jointly  a  suit  brought  for  tithes,  and  that  the  defendants  might 
demur  specially  to  a  Ijill  seeking  a  discovery  of  an  agreement  to  that  effect.  This 
is  an  agreement  between  these  parties,  not  to  support  one  common  interest,  but  to 
support  each  other,  each  of  them  setting  up  different  defences.  One  defendant  Had 
no  interest  whatever  in  the  land  of  the  others.  It  is  not  one  common  defence,  but 
the  defences  were  separate  and  distinct  from  each  other.  [Lord  Abinger,  C.  B. 
This  is  an  action  to  recover  the  balance  due  on  a  general  bill  of  costs  for  all  the  suits, 
is  it  not?  Talfourd,  Serjt.  Yes.]  Still  the  defence  in  each  was  separate  and  distinct. 
They  also  cited  Bac.  Abr.,  Maintenance  (A.). 

LoKD  Abinger,  C.  B.  I  am  of  the  opinion  that  this  rule  ought  to  be  discharged. 
I  will  put  the  case  in  the  most  naked  form,  for  the  purpose  of  applying  what  I  have 
always  considered  as  a  maxim  of  law  recognised  and  established.  "  Suppose  a  man 
employs  an  attorney  to  defend  an  action  in  which  he  has  no  interest,  and  the  attorney 
defends  the  action  accordingly,  does  it  lie  in  the  mouth  of  the  person  [681]  who 
employs  him  to  say  he  was  guilty  of  maintenance  in  employing  him  1  Every  man 
who  has  been  in  a  Court  of  law  has  heard  the  maxim  that  a  man'canuot  take  advan- 
tage of  his  own  wrong.  In  this  case,  however,  I  do  not  resort  to  that  maxim,  except 
to  shew  that  the  present  is  rather  an  unusual  defence.     This  is  said  to  be  a  case  of 
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maintenance  at  common  law,  where  an  action  is  brought  against  a  man  who  admits 
himself  to  have  l)een  a  party  to  the  contract,  but  alleges  that  he  has  committed  the 
crime  of  maintenance  ;  and  as  that  allegation  is  to  the  prejudice  of  another  person, 
we  ought  to  hold  him  to  strict  proof  of  the  fact.  The  plea  alleges  the  agreement 
to  be  corrupt  and  illegal  ;  the  replication  denies  that  it  was  illegal  or  corrupt,  in  the 
manner  and  form  alleged  by  the  plea.  Now  I  do  not  think  that,  in  order  to  deter- 
mine the  question,  we  are  bound  to  look  at  the  ultimate  results  of  the  particular  suits, 
but  that  we  ought  to  see  whethei-  there  was  any  ground  on  which  the  parties  making 
this  agreement  might  reasonably  suppose  that  the}-  had  a  common  interest  in  resisting 
the  claim  of  the  College.  That  claim  was  a  general  claim  of  tithe  in  kind  from  all 
the  defendants  :  the  defences  to  which  would  depend  upon  the  answers  put  in. 
Suppose  the  answer  in  each  case  claimed  a  distinct  modus  for  the  specific  land  occupied 
by  each  defendant,  and  claimed  it  in  the  exact  terms  of  a  modus — "  from  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary  ;  "  and  suppose  that  all  the  parishioners 
making  this  agreement  were  satisfied  that,  as  far  as  the  parol  evidence  was  concerned, 
and  as  far  as  human  memory  could  go  back,  and  ancient  receipts  could  shew,  they 
conld  prove  the  payment  of  the  particular  moduses  on  which  they  meant  to  rely,  far 
bej^ond  the  time  necessary  in  such  cases.  I  put  this  case  as  being  a  stronger  one  than 
the  present,  because  here  the  opinion  really  entertained  by  these  parties  was,  that  all 
the  inclosures  [682]  were  of  that  antiquity  as  to  shew  that  the  moduses  had  been 
paid  for  enclosed  lands.  If  the  College  could  shew  that  these  lands  had  once  been 
common,  and  had  been  inclosed  within  the  time  of  legal  memor}',  they  would  give  an 
answer  to  all  the  moduses  :  in  that  respect  all  the  occupiers  and  proprietors  had  a 
common  interest,  to  shew  that  these  lands  were  ancient  inclosures,  or  it  might  turn 
out  that  the  college  was  able  in  some  instances  to  prove  that  the  lands  were  not 
ancient  inclosures,  and  in  others  that  the  defendant  succeeded  in  proving  the  lands 
to  be  ancient  inclosures.  It  is  a  case  of  the  same  nature  as  if  they  had  all  claimed 
certain  abbey  lands,  because  then  the  question  would  be  whethei'  each  could  prove 
that  his  lands  were  of  that  description.  In  that  case  the  issues  would  be  found 
according  to  the  various  proofs  in  the  cases ;  but  still  there  would  be  a  reason  why 
they  had  one  common  interest  in  making  a  common  defence.  If  any  ground  can  be 
fairly  suggested  for  making  this  contract  legal,  we  ought  to  adopt  it  in  favour  of  the 
party  who  makes  the  defence,  in  order  to  acquit  him  of  the  imputation  that  he  casts 
upon  himself.  The  contract  does  not  necessarily  imply  anj'  thing  that  the  law  calls 
maintenance.  The  law  of  maintenance,  as  I  understand  it  upon  the  modern  construc- 
tions, is  confined  to  cases  where  a  man  improperly,  and  for  the  purpose  of  stirring  up 
litigation  and  strife,  encourages  others  either  to  bring  actions,  or  to  make  defences 
\yhich  they  have  no  right  to  make.  I  do  not  like  to  give  an  opinion  upon  an  abstract 
case,  and  therefore  am  not  desirous  to  consider'  it ;  but  if  a  man  were  to  see  a  poor 
person  in  the  sti'cet  oppi-essed  and  abused,  and  without  the  means  of  obtaining  redress, 
and  furnished  him  with  monej'  or  employed  an  attorney  to  obtain  redress  for  his 
wrongs,  it  would  reijuire  a  very  strong  argument  to  convince  me  that  that  man  could 
be  said  to  be  .stirring  up  litigation  and  str'ife,  and  to  be  guilty  of  the  crime  of  [683] 
maintenance  :  I  am  not  prepar'ed  to  say,  that,  in  modern  times.  Courts  of  Justice 
ought  to  come  to  that  conclusion.  However',  I  give  no  opinion  upon  that  point.  In 
this  case  I  proceed  upon  the  gr-ound,  that  ther-e  was  reasonable  evidence  of  a  common 
link  of  interest  uniting  the  pi-opr-ietor-s  of  the  lands  in  cjuestion,  at  the  time  they 
made  the  agreement. 

GuRNEY,  B.  When  the  parties  entered  into  this  agreement,  they  seem  to  have 
had  reasonable  gr-ound  of  lielief  that  they  had  all  one  common  interest  in  proving  the 
lands  for  which  the  moduses  were  claimed  to  be  ancient  inclosures ;  and,  being  of  that 
opinion,  I  think  it  follows  that  there  is  nothing  illegal  in  the  agreement,  and,  there 
fore,  that  this  rule  must  be  dischar-ged. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  only  hesitation  I  have  had  in  the 
case  has  arisen  from  the  fear,  that  the  indignation  one  feels  against  so  unrighteous  a 
defence  as  the  present  might  lead  me  into  bending  the  law  more  than  ought  to  be 
done.  But  I  think  the  law  here  appears  to  concur  with  the  honesty  of  the  case.  It 
seems  that,  Jesus  College  being  the  lessees  of  these  tithes,  and  having  set  up  a 
demand  for  payment  of  them  in  kind,  the  landowner-s,  not  having  been  accustomed  to 
pay  them,  met  to  consider  what  was  to  be  done.  It  appears  it  was  stated  at  the 
meeting,  that  if  one  modus  failed  the  whole  must  fail.     That,  per'haps,  was  wi'ong ; 
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but  if  it  was  the  bona  tide  opinion  of  the  proprietors,  and  tbey  thought  it  was  some- 
thing in  the  nature  of  a  farm  modus,  and  that  it  was  apportioned  in  ditierent  shares 
among  the  different  landowners  of  the  district,  and  that  they  had  a  common  interest 
in  it,  and,  having  formed  that  opinion,  they  entered  into  this  agreement,  the  only 
question  on  these  pleadings  is,  was  that  or  was  it  not  a  legal  agreement  1  What  is 
the  [684]  agreement  ?  It  is  an  agreement  by  the  proprietors  of  the  land  to  resist  the 
claim  of  the  College  to  the  payment  of  tithes  in  kind,  and  to  support  the  present 
moduses.  I  may  observe  that  these  parties  were  not,  in  truth,  the  occupiers — not  the 
parties  who  really  were  to  pay  the  tithes,  but  the  landlords.  But  whatever  may  be 
the  law  of  maintenance  in  modern  days,  and  however  it  is  to  be  restricted,  I  do  not 
believe  that,  in  the  most  stringent  times,  the  act  of  a  landlord  in  protecting  his 
interest  in  lands  in  the  occupation  of  his  tenants  would  be  called  maintenance,  because 
it  is,  in  truth,  protecting  his  own  actual  reversionary  interest.  Any  lawful  construc- 
tion must  be  placed  upon  this  agreement,  rather  than  one  that  renders  it  criminal ; 
and  the  natural  construction  is,  that  the  proprietors  supposed  that  all  the  tenants 
would  be  included  in  the  proceeding ;  then,  so  far  from  their  conduct  being  illegal,  it 
is  merely  an  arrangement,  that,  as  there  is  one  pi-oceeding  against  all,  they  will  pay 
in  proportion  to  their  interests.  That  being  the  agi'eement  entered  into,  and  the 
traverse  being  whether  in  truth  that  agreement  was  or  was  not  illegal,  it  seems  to  me 
to  be  clear  that  it  was  not  illegal,  and  consequently  that  this  rule  ought  to  be 
discharged. 

Kule  discharged. 

[685]  Jacoes  v.  Layborn.  Exch.  of  Pleas,  June  10,  1843. — Where  a  witness  for 
the  defendant,  to  whom  several  questions  had  been  put  in  his  examination  in 
chief,  stated,  in  answer  to  a  question  put  to  him  by  the  plaintiff's  counsel,  who 
had  interposed,  that  he  was  answerable  to  the  defendant's  attorney  for  the  costs, 
and  was  thereupon  objected  to  as  incompetent : — Held,  that  the  objection  did 
not  come  too  late. 

[S.  C.  1  D.  &  L.  3.52  ;  12  L.  J.  E.x.  427  ;  7  Jur.  562.] 

This  was  an  action  for  goods  sold  and  delivered,  tried  before  Cresswell,  J.,  at 
the  last  Assizes  for  the  county  of  Devon.  The  plaintiff  having  proved  the  delivery 
of  the  goods  at  the  house  where  the  defendant  lived,  who  was  a  j'oung  lady  residing 
with  her  father,  and  the  question  being  to  whom  credit  had  been  given,  the  father 
was  called  as  a  witness  on  the  part  of  the  defendant,  to  shew  that  the  contract,  if 
any,  had  been  made  with  him,  and  not  with  his  daughter.  After  several  questions 
had  been  put  to  him,  the  plaintift''s  counsel  interposed,  and  asked  him  whether  he 
was  not  responsible  to  the  defendant's  attorney  for  the  costs  ;  and,  on  his  answering 
the  question  in  the  affirmative,  objected  to  him  as  incompeteut.  The  defendant's 
counsel  contended,  that  the  objection  came  too  late,  as  the  witness  ought  to  have 
been  examined  on  the  voir  dire.  The  learned  Judge,  being  of  that  opinion,  overruled 
the  objection,  and  the  evidence  was  accordingly  received,  and  the  defendant  obtained 
a  verdict. 

Crowder,  in  Easter  Term,  moved  for  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial,  on  the  ground  that  the  evidence  was  improperly  received  ;  citing 
Turner  v.  Pearte  (1  T.  R.  717)  as  an  authority,  that  the  strict  rule  which  formerly 
existed  on  this  subject  had  been  relaxed.  [Parke,  B.  Where  a  witness's  incom- 
petency is  discovered  accidentally  in  the  course  of  his  examination,  he  may,  I  think, 
with  propriety  be  objected  to  when  the  discovery  is  made  ;  but  where  it  is  known  to 
the  opposing  counsel  from  the  comiuencement  of  his  examination,  I  think  he  ought 
not  to  be  allowed  to  lie  by  and  take  the  chance  of  the  evidence  being  in  his  favour, 
and  when  he  finds  it  to  be  unfavourable  to  him,  then  to  take  the"  objection.  In 
Yardley  v.  Arnold  (10  M.  Sz  W.  Ul),  where  this  point  arose,  I  endeavoured  to  [686] 
bring  back  the  old  practice ;  but  I  consulted  the  other  Judges  upon  the  subject,  and 
they  concurred  with  me  in  the  opinion  I  have  just  expressed.  In  Turner  v.  Pearie, 
Buller,  J.,  says — "  Anciently,  no  doubt,  the  rule  was,  that  if  there  were  any  objection 
to  the  competency  of  the  witness,  he  should  be  examined  on  the  voir  dire ;  and  it  was 
too  late  after  he  was  sworn  in  chief.  In  later  times,  that  rule  has  been  a  little 
relaxed ;  but  the  reason  of  doing  so  must  be  remembered.     It  is  not  that  the  rule  is 
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done  away,  or  that  it  lets  in  objections  whieli  would  otherwise  have  been  shut  out. 
It  has  been  done  principally  for  the  convenience  of  the  Court,  and  it  is  for  the 
furtherance  of  justice.  The  e.xamiuation  of  a  witness,  to  di.scover  whether  he  be 
interested  or  not,  is  freiiuently  to  the  same  efl'ect  as  his  e.Kamiiiation  in  chief.  So 
that  it  saves  time,  and  is  more  convenient,  to  let  him  be  sworn  in  chief  in  the  first 
instance;  and  in  case  it  should  turn  out  that  he  is  interested,  it  is  then  time  enough 
to  take  the  objection."  But  these  observations  do  not  at  all  apply  here  ;  for  BuUer,  J., 
is  evidently  speaking  of  a  case  where  the  disqualifying  circumstance  is  discovered  on 
the  examination  in  chief.  In  HoireU  v.  LjcI  (2  Camp.  14),  Lord  EUenborough  said, 
that  if  at  any  time  it  appeared  incidentally  that  the  witness  was  interested,  he  would 
strike  out  his  evidence  :  but  that  he  could  not,  in  cross-examination,  allow  the  counsel 
the  privilege  of  an  examination  on  the  voir  dire.  Loi'd  Abinger,  C.  B.  The  rule 
suggested  by  my  Brother  Parke  may  be  quite  right  in  itself ;  liut  I  question  the 
power  of  the  Judges  to  make  such  a  rule.  I  do  not  like  to  see  rules  of  practice  con- 
tinually altered  according  to  the  discretion  of  the  Judges.  If  the  law  or  practice  be 
wrong,  it  would  be  much  better  that  it  should  be  set  right  by  the  legislature.]  The 
rule  having  been  granted, 

Cockbuin  and  Montague  Smith  now  shewed  cause.  The  [687]  objection  to  the 
competency  of  the  witness  ought  to  be  taken  on  the  voir  dire,  or  at  least,  if  allowed 
to  be  taken  during  the  examination  in  chief,  it  should  be  as  soon  as  his  incompetency 
is  discoveied,  which  in  this  case  must  have  been  long  liefore  the  objection  was  taken. 
The  old  rule  was,  that  the  objection  must  be  taken  on  the  voir  dire.  That  rule  has 
undoubtedly  been  relaxed  in  many  instances,  for  the  sake  of  convenience,  where  a 
witness  has  turned  out  to  be  incompetent  from  circumstances  disclosed  in  his  examina- 
tion in  chief.  But  it  has  never  been  held  that  a  party,  who  knows  from  the  outset 
that  a  witness  is  interested,  may  lie  by  and  take  the  chance  of  the  evidence  being  in  his 
favour,  and  object  to  his  competency  when  he  finds  it  is  against  him.  The  decision  in 
Tviiur  v.  Feark  (1  T.  R.  719)  shews,  that  a  party  cannot  object  to  the  competency  of 
a  witness  at  any  stage  of  his  examination  :  and  Buller,  J.,  there  says,  "  It  is  not  that 
the  rule  is  done  away,  or  that  it  lets  in  objections  that  would  otherwise  be  shut  out." 
And  the  Courts  have  of  late  shewn  a  disposition  to  return  to  the  strictness  of  the  old 
rule.  In  Dewdnei/  v.  Fahiter  (4  M.  k  W.  664),  it  was  held  that  the  proper  time  to 
object  to  the  witness  was  on  his  being  called  on  the  voir  dire,  and  that  evidence  could 
not  afterwards  be  adduced  to  shew  his  incompetency.  There  the  Court  said,  that  the 
regular  way,  although  in  some  instances  it  had  been  improperly  departed  from,  was 
to  make  this  objection  on  the  voir  dire,  when  other  evidence  might  have  been  called,  if 
necessary,  to  prove  the  competency,  and  then,  if  the  incompetency  were  established, 
an  oppoitunity  would  be  aflbrded  to  the  plaintiff  of  proving  his  case  by  other 
evidence.  In  Yardhij  v.  Arnold  (10  M.  &  AV.  141),  Parke,  B.,  says,  "I  cannot  help 
wishing  very  much  that  it  was  established  as  the  regular  practice,  that  when  once  a 
witness  is  sworn,  no  questions  should  be  put  to  him  in  order  to  raise  objections  to  his 
competency  ;  I  think  all  such  should  [688]  be  put  to  him  on  the  voir  dire,  and  that 
when  once  sworn  in  chief,  his  competency  should  be  taken  for  granted."  In  Hurtshonte 
v.  U'aUon  (5  Bing.  N.  C.  477  ;  7  Scott,  494),  Tindal,  C.  J.,  says,  "I  think  this  man 
was  not  an  interested  witness ;  but  if  he  were,  the  objection  should  have  been  taken 
on  the  voir  dire."  And  in  J'Follaston  v.  Hakm-ill  (3  Scott,  N.  R.  593  ;  3  Man.  &  G.  297), 
the  same  learned  Judge  says,  "  In  the  present  instance,  where  it  is  manifest  from  the 
evidence  brought  forward,  that,  if  asked  the  question,  the  witness  must  have 
given  such  an  answer  as  would  have  shewn  her  competency,  we  think  we  ought 
not  to  yield  to  the  objection,  when  the  opposing  party  (has  waived  the  proper  time 
and  manner  allowed  by  law  for  raising  it."  Now  here  the  question  might  have  been 
asked  in  the  first  instance.  It  is,  however,  not  necessary  to  go  the  length  of  saying 
that  the  objection  should  be  taken  on  the  voir  dire  ;  at  all  events  it  ought  only  to 
be  open  to  a  party,  where  facts  ai'e  disclosed  for  the  first  time,  which  shew  that  the 
witness  is  interested  ;  the  party  ought  not  to  be  allowed  to  lie  by  until  he  finds  the 
evidence  pinches,  and  then  make  his  objection.  [Rolfe,  B.  If  you  once  admit  the 
principle  that  the  objection  may  be  taken  at  any  other  time  than  on  the  voir  dire,  I  do 
not  see  how  you  can  object  to  its  being  taken  at  any  time.]  In  all  the  authorities, 
it  is  laid  down  that  the  law  of  the  landis,  that  the  objection  should  be  taken  on  the 
voir  dire,  but  that  in  practice  it  has  been  sometimes  allowed  afterwards,  where  it  has 
subsequently  turned  out  that  the  witness  is  interested,  to  meet  the  justice  of  the  case. 
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[Rolfe,  B.  Does  it  necessarily  follow  that  the  examination  on  the  voir  dire  is  to  precede 
the  examination  in  chief  ?  May  it  not  be  that,  as  soon  as  his  interest  is  discovered,  in 
order  to  determine  whether  he  is  competent  or  not,  his  examination  in  chief  to  the 
jurv  may  be  stopped,  and  a  separate  examination,  under  the  name  of  voir  dire,  be 
instituted  by  the  [689]  Judge  ?  It  may  be,  that,  whenevei-  an  examination  is  stopped 
by  an  objection  of  this  nature,  the  Judge  may  have  the  witness  sworn  on  the  voir  dire, 
to  answer  "all  such  ijuestions  as  the  Court  shall  demand  of  him,"  in  order  to  examine 
him  as  to  his  competency.  That  would  still  be  an  examination  on  the  voir  dire, 
thouii;h  subsequent  to  the  commencement  of  the  examination  in  chief.]  There  is  no 
case  "which  shews  that  that  has  ever  been  done.  [Lord  Abinger,  C.  B.  Nor  is  there 
any  authority  against  its  being  done.]  The  recent  cases  have  shewn,  and  the  Courts 
have  intimated,  that  the  practice  which  for  some  time  prevailed  is  not  to  be  followed, 
but  that  the  strict  rule  is  rather  to  be  adhered  to. 

Crowder  and  Greenwood,  in  support  of  the  I'ule.  The  case  of  Yardley  v.  Arnold 
is  in  truth  an  authority  against  the  defendant ;  for  although  Parke,  B.,  expressed 
himself  in  favour  of  an  adoption  of  the  former  strict  rule,  he  admitted  the  practice  to 
be  otherwise,  and  rejected  the  witness  on  its  turning  out  that  she  was  interested,  after 
she  had  been  sworn  in  chief.  In  an  old  case,  Needham  v.  Smiih  (2  Vernon,  463), 
which  occurred  in  1704,  and  which  was  an  appeal  from  the  Rolls,  it  was  objected 
to  the  evidence  of  one  Xorris,  a  witness  examined  in  the  cause,  and  read  at  the 
hearing  at  the  Kolls,  that  since  that  hearing,  in  answer  to  a  bill  exhiljited  against  him, 
he  had  confessed,  that  on  the  day  on  which  he  was  examined  he  took  a  bond  of  the 
plaintiff,  that,  if  the  plaintili'  recovered  the  estate,  he  would  convey  part  of  it  to  him  : 
and  it  was  held  by  Lord  Keeper  King,  assisted  by  Holt,  C.  J.,  and  Powell,  J.,  that 
the  answer  ought  to  be  read  :  and  the  Lord  Keeper  there  says, — "  Though  a  witness 
is  examined  an  hour  together  at  law,  if  in  any  part  of  his  evidence  it  appears  that 
he  was  a  party  interested,  the  Court  will  direct  the  jury,  that  he  is  [690]  no  witness, 
nor  any  regard  to  be  had  to  his  evidence."  And  on  the  trial  of  Lord  Lovat  (18  How. 
State  Trials,  596),  where  a  witness  who  had  been  sworn  in  chief  was  objected  to  by  the 
prisoner  as  incompetent,  and  had  denied  the  fact  on  which  his  incompetency  was 
supposed  to  rest.  Lord  Hardwicke,  who  acted  as  Lord  High  Steward,  held  that 
the  prisoner  might  call  witnesses  to  contradict  him,  saying,  "  It  has  been  frequently 
done  after  a  witness  has  been  sworn  in  chief.  At  the  trial,  when  a  witness  is  tendered 
by  the  plaintiff  to  be  sworn,  the  oath  to  give  evidence  in  chief  is  administered  to  him, 
unless  the  defendant  makes  an  objection  to  his  competency,  and  then  he  may  be 
examined  touching  that  objection  on  a  voir  dire ;  but  after  the  witness  has  been 
sworn  in  chief,  if  any  objection  is  then  made  to  him,  he  may  be  asked  the  same 
question  by  virtue  of  his  oath  in  chief  as  he  might  have  been  asked  upon  a  voir  dire. 
I  have  known  it  done  both  ways."     [They  were  then  stopped  by  the  Court] 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 
The  plaintiff's  counsel  have  furnished  us  with  a  proof  of  the  antiquity,  at  least,  of  the 
pi-actice  contended  for  bj'  them.  They  have  shewn  that  it  has  been  recognised  by 
the  high  authority  of  Lord  King,  assisted  by  those  other  learned  Judges  who  sat 
with  him  on  that  occasion,  and  confirmed  afterwards  by  the  opinion  of  Lord  Hardwicke, 
one  of  the  greatest  Judges  who  ever  presided  in  this  country,  not  only  on  the  law, 
but  on  the  reason  of  the  law.  To  this  I  can  add  the  testimony  of  my  own  experi- 
ence, which  has  been  of  more  than  forty  years,  that,  whenever  a  witness  was 
discovered  to  be  incompetent,  the  Judge  always  struck  the  evidence  which  he  had 
given  out  of  his  notes.  I  have  known  both  Lord  Ellenborough  and  Mr.  Baron  Bayley 
erase  whole  pages  in  this  way;  and  it  was  not  the  practice  "to  swear  the  witness  on 
[691]  the  voir  dire,  unless  specially  required  by  the  party  against  whom  he  appeared. 
It  is  a  very  singular  thing,  that  I  do  not  recollect  a  case  ever  occurring  before  Lord 
Kenyon,  in  whose  time  I  was  in  the  habit  of  constantly  attending  the  Courts,  in 
which  a  witness  was  sworn  on  the  voir  dire  :  and  it  very  seldom  happened  in  the  time 
of  Lord  Ellenboi-ough,  although  of  late  years  the  practice  seems  to  have  become  more 
frequent.  In  Courts  of  equity,  also,  it  is  every  day's  practice  to  object  to  a  witness 
as  incompetent,  whenever  his  incompetency  appears ;  there  is  no  examination  on  the 
voir  dire ;  and  it  certainly  may  be  said,  that  the  danger  spoken  of  by  the  defendant's 
counsel  in  this  case,  of  a  party  withholding  his  objection  till  he  sees  a  favourable 
opportunity  for  making  it,  cannot  arise  in  those  courts,  as  the  evidence  is  kept  secret, 
so  that  the  party  who  would  make  the  objection  if  he  could  might  not  know  when  to 
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take  it.  Still  the  same  iucouvenience  would  exist  more  or  less  ;  and  it  might  well  be 
said,  that,  if  a  party  knew  of  any  objection  to  the  witness,  he  ought  to  state  it  at 
once.  The  reason  of  the  practice  rests  on  this  ground, — the  law  will  not  allow  a 
verdict  to  stand  which  has  been  obtained  on  the  evidence  of  a  person  whom  the  rules 
of  law  have  declared  incompetent  to  give  evidence.  Historians  and  others  may 
receive  all  kinds  of  evidence  of  facts,  hearsay  as  well  as  any  other;  but  with  juries 
it  is  otherwise,  for  the  law  (whether  wisely  or  not  it  is  unnecessary  to  discuss) 
excludes  all  testimony  that  it  considers  dangerous.  Suppose,  for  instance,  a  verdict 
obtained  on  such  illegal  testimony  were  questioned  by  means  of  a  bill  of  exceptions, 
would  it  not  be  set  aside  ?  There  is  no  statute  which  sa3's  that  the  incompetency  of 
a  witness  must  be  determined  by  an  examination  on  the  voir  dire ;  when  a  man  is 
examined  on  the  voir  dire,  the  examination  is  only  to  satisfy  the  conscience  of  the 
Judge,  the  jury  having  nothing  to  do  with  it.  Now  a  witness  may,  on  his  examina- 
tion on  the  voir  dire,  appeal-  perfectly  competent ;  and  the  [692]  circumstance 
shewing  him  not  to  be  so  may  appear  afterwards.  Suppose,  for  instance,  a  man 
examined  on  the  voir  dire  were,  in  answer  to  questions  put  to  him,  to  swear  distinctly 
that  he  had  never  been  convicted  of  felony  or  perjury,  he  is  then  prima  facie 
competent,  and  is  sworn  in  chief ;  but  while  his  examination  is  being  proceeded  with, 
the  attorney  for  the  party  against  whom  he  appears  goes  away,  and  fetches  the 
record  of  his  conviction — is  not  the  opposite  counsel  to  be  permitted  to  question  him 
anew  as  to  that  conviction  ?  So,  in  any  other  case,  I  do  not  see  why  counsel  should 
be  restrained  from  inquiring  at  any  moment  into  the  witness's  competency  ;  and,  if 
they  see  that  he  is  swearing  falsely,  excluding  his  testimony  if  they  can.  A  counsel 
who  knows  of  an  objection  to  the  competency  of  a  witness  may  very  fairly  say,  "  I 
will  lie  by,  and  see  whether  he  will  speak  the  truth  ;  if  he  does  not,  I  will  exclude  his 
evidence.''  I  see  no  hardship  or  injustice  at  all  in  that  course.  In  short,  there  is 
ample  authority  to  shew  that  the  ancient,  if  not  universal,  practice  has  been  to  allow 
objections  of  this  kind  to  be  taken  as  was  done  in  this  case ;  and  whatever  new  lights 
may  be  devised  for  the  formation  of  new  rules,  we  will  for  the  present  apply  the  old 
one,  for  this,  among  other  reasons, — that,  if  a  new  rule  be  desirable,  it  ought  not  to 
have  an  ex  post  facto  operation.  Indeed,  in  the  cases  which  have  been  cited  as 
authorities  for  an  alteration  in  this  respect,  the  existing  practice  is  expressly  recog- 
nised and  acted  on,  and  those  cases  only  amount  to  the  dicta  of  certain  Judges,  that, 
in  their  opinion,  it  ought  to  be  altered.  I  think,  also,  that  there  is  much  weight  in 
the  observation  of  my  Brother  Eolfe,  that  the  question  of  competency  is  not  for  the 
jury  ;  so  that,  in  every  case  where  any  question  is  raised  about  it,  there  ought 
properly  to  be  an  inquiry  made  of  the  witness,  who  should  be  sworn  "  to  make  true 
answer  to  all  such  questions  as  the  Court  should  demand  of  him  ; "  in  other  words, 
that  an  examination  on  the  voir  dire  may  be  instituted  at  any  period  of  [693]  the 
examination.  For  the  sake  of  convenience,  it  is  the  usual  practice  to  swear  him,  in 
the  tirst  instance,  to  give  his  evidence  in  the  cause,  and  the  peculiar  form  of  the  oath 
administered  on  the  voir  dire  arises  from  the  circumstance,  that  the  points  to  which 
the  witness  is  about  to  be  examined  are  not  evidence  in  the  cause.  It  may  be  very 
proper  to  interpolate  that  oath  at  any  period  of  the  examination  of  the  witness  that 
justice  may  require,  and  this  consideration  will  reconcile  all  the  difficulties  which 
have  been  raised. 

RoLFE,  B.  I  am  of  the  same  opinion.  I  think  the  term  "  examination  on  the 
voir  dire"  may,  as  I  have  already  observed,  mean  a  separate  examination,  in  order  to 
ascertain  the  competency  of  the  witness  ;  and  the  relaxation  of  the  old  rule  may 
mean  merely  that  the  formal  oath  upon  the  voir  dire  has  been  dispensed  with.  As 
to  a  practice  being  ancient  or  modern,  the  phrase  appears  to  be  very  ambiguous. 

Rule  absolute. 


[694]  The  Attorney-General  v.  TRUEJiAX.(a)  Exch.  of  Pleas.  1843.  A  writ 
of  extent  having  issued  against  A.,  a  maltster,  for  a  debt  due  to  the  Crown  from 
him  for  duties  on  malt,  a  cargo  of  malt  was  seized  under  it  in  the  hands  of  the 
defendant.     The  defendant  being  allowed  to  plead  to  the  extent,  in   order  to 

(a)  This   case  was  decided  in  last  Hilary  Term  (Jan.  30),  but  was  unavoidably 
postponed. 
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state  his  interest  in  the  goods,  alleged  by  his  plea  that  the  malt  in  question, 
after  being  manufactured,  had  had  the  duty  charged  upon  it,  and  that  such  duty 
was  paid;  that  it  was  then  deposited  by  A.,  the  maker,  with  the  defendant, 
upon  a  contract  with  him,  that  he  was  to  accept  certain  bills  of  exchange  drawn 
by  A.,  and  that  the  malt  was  to  be  held  by  him  as  a  pledge  for  the  payment  of 
them,  and  in  case  the  bills  were  not  paid,  he  was  then  to  be  at  liberty  to  sell  the 
malt ;  that  the  bills  first  accepted  were  renewed,  but  before  the  renewed  bills 
became  due  the  malt  was  seized  :— Held,  that  the  malt  was  seizable  in  the  hands 
of  the  defendant,  under  28  Geo.  3,  c.  37,  s.  21,  as  goods  in  the  custody  or 
possession  of  a  person  in  trust  for  the  maker,  chargeable  with  duties  of  excise  in 
arrear  and  owing  from  such  maker,  such  goods  having  been,  whilst  in  the  hands 
of  A.,  liable  not  only  for  the  specific  duties  chargeable  upon  them,  (which  had 
been  paid),  but  for  other  duties  for  which  A.  was  responsible  at  that  time,  and 
remaining  so  at  the  time  of  the  seizure. — Quwre,  whether  goods  chargeable  with 
excise  duties  under  7  &  8  Geo.  -t,  c.  53,  s.  28,  deposited  with  a  person  as  a 
pledge  for  acceptances  given  by  him  to  the  maker,  before  the  passing  of  4  cV  5 
Vict"  e.  20,  by  which  tbe  section  of  the  former  act  imposing  the  duties  was 
repealed,  and  similar  duties  imposed,  were  liable,  since  the  passing  of  that  act, 
to  be  seized  in  the  hands  of  the  pledgee. 

[S.  C.  13  L.  J.  Ex.  70.] 

A  writ  of  extent,  tested  the  15th  of  July,  184!,  having  issued  against  Samuel 
Harrison  Armitage  for  a  debt  of  69921.  16s.  5d.,  for  excise  duty  on  malt  by  him  made 
in  Great  Britain,  and  charged  upon  him  between  the  1st  of  January  and  the  21st  of 
May,  1841,  a  commission  issued,  directed  to  the  sheriff  of  Lancashire,  to  ascertain 
what  goods,  &c.  he  the  said  S.  H.  Armitage  had  in  the  said  sheriff's  bailiwick  ;  and 
an  inquisition  was  accordingly  taken,  ancl  a  I'eturn  was  made  to  it,  which  found 
amongst  other  things  as  follows  : — That  the  said  S.  H.  Armitage  was,  on  the  day  of 
issuing  the  writ,  possessed,  as  of  his  own  proper  goods  and  chattels,  of  divers,  to  wit, 
1353  loads  of  malt,  then  in  the  custody  of  the  Rochdale  Canal  Company,  in  their 
warehouses  at  Manchester  ;  that  the  said  last-mentioned  goods  were  of  the  value  of 
£2916  ;  that,  on  the  29th  of  March  last,  the  said  S.  H.  Armitage  did  order  the  said 
Rochdale  Canal  Company  to  transfer,  and  the  said  Company  in  their  books  did 
transfer,  certain  part,  to  wit,  1254  of  the  said  loads  of  malt,  into  the  name  of  one 
Michael  Trueman,  a  corn-factor  at  Manchester  aforesaid,  for  the  purpose  of  being  sold 
by  the  said  M.  Trueman,  for  and  on  account  of  the  said  S.  H.  Armitage  ;  and  that 
the  said  S.  H.  [695]  Armitage  did,  in  the  said  month  of  March,  draw,  and  the  said 
M.  Trueman  did  then  accept,  certain  bills  of  exchange  for  the  amount  of  £2380,  for 
and  on  account  of  the  said  goods  and  chattels  ;  and  it  was  then  agreed  between  the 
said  M.  Trueman  and  S.  H.  Armitage,  that  the  said  bills  should  be  renewed  from  time 
to  time  until  the  said  goods  and  chattels  should  be  so  sold  as  aforesaid,  or  that  the 
said  8.  H.  Armitage  should  provide  funds  for  the  due  payment  of  the  same  bills, 
when  the  same  became  due  :  and  the  jurors  aforesaid  further  find,  that  when  the  same 
bills  became  due,  the  same  bills  were  taken  up  and  paid  by  the  said  M.  Trueman,  and 
that  the  said  S.  H.  Armitage  did  repay  the  said  M.  Trueman  the  amount  of  the  said 
bills  so  paid  as  aforesaid,  and  did  then,  to  wit,  in  the  month  of  June,  in  the  year  1841, 
draw,  and  the  said  M.  Trueman  did  then  accept,  certain  other  bills  of  exchange  to 
the  said  amount  of  £2380,  and  that  the  said  bills  of  exchange  are  still  unpaicl,  the 
same  not  being  yet  due  and  payable  ;  and  that  the  said  Michael  Trueman  claims  a 
lien  upon  the  said  goods  and  chattels,  for  the  said  sum  of  £2380,  and  for  981.  5s.  5d. 
for  his  charges  in  that  behalf  expended  in  and  upon  the  said  goods  and  chattels. 

To  this  return  the  defendant  pleaded,  that  the  said  S.  H.  Armitage,  long  before 
the  issuing  of  the  said  writ  of  extent,  to  wit,  on  the  1st  March,  1840,  and  thence 
continually  until  the  issuing  of  the  said  writ,  to  wit,  at  VVaketield,  in  the  county  of 
York,  carried  on  business  in  partnership  with  one  Matthew  Dodgson,  as  sellers  of 
malt ;  that  the  defendant  was  a  corn-factor,  and  that  before  the  issuing  of  the  writ, 
to  wit,  on  the  19th  of  March,  1841,  the  said  Armitage  •^  Dodgson,  as  such  co-partners, 
were  possessed  of,  amongst  other  quantities,  the  said  1254  loads  of  malt  in  the 
inquisition  mentioned,  and  being  so  possessed,  they,  before  the  issuing  of  the  writ, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  (fee,  in  the  regular  course  "of  their  trade 
as  sellers  of  malt,  consigned  the  same  1254  loads  of  malt  to  the  said  M.  Trueman,  as 
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[696]  such  factor,  to  be  b}^  him  sold  on  their  account,  for  commission  and  reward  to 
liini  in  that  behalf,  upon  and  subject  to  certain  terms  and  instructions  hereinafter  in 
that  behalf  mentioned  ;  that  is  to  say,  the  said  S.  H.  Armitage  and  M.  Dodgson  then 
and  there  delivered  the  said  1:^54  loads  of  malt  to  certain  carriers,  to  wit,  the  said 
Rochdale  Canal  Company,  in  the  said  inquisition  mentioned,  to  be  carried  and  con- 
veyed b}'  the  said  Rochdale  Canal  Company  fi'oni  a  certain  place,  to  wit,  from  Wake- 
field aforesaid,  to  a  certain  other  place,  to  wit,  to  Manchester  aforesaid,  and  there,  to 
wit,  at  Manchester  aforesaid,  to  be  by  the  said  Canal  Company  held  and  received  into 
store,  to  the  order  of  the  said  M.  Trueman,  at  a  certain  warehouse  of  the  said  Roch- 
dale Canal  Company  ;  and  the  said  Rochdale  Canal  Company,  long  before  &c.,  to  wit, 
on  the  said  19th  March,  1841,  accordingly,  to  wit,  then,  had  and  received  the  said 
1254  loads  of  malt  as  aforesaid,  and  carried  them  as  aforesaid,  and,  to  wit,  on  the  day 
and  year  last  aforesaid,  to  wit,  at  Manchester  aforesaid,  placed  them  in  store  at  the 
same  warehouse,  to  the  order  of  the  said  M.  Trueman,  and  then  and  there  gave  notice 
thereof  to  the  said  M.  Trueman,  and  then  and  there  agreed  with  the  said  M.  Trueman 
to  hold  the  same  for  him ;  and  the  said  Rochdale  Canal  Company  did,  from  thence- 
forth until  the  time  of  the  seizure  of  the  said  1254  loads  of  malt,  under  the  said  writ 
of  extent,  as  in  the  said  inquisition  mentioned,  at  the  said  warehouse,  hold  the  same 
as  the  bailees  and  servants  of  the  said  M.  Trueman,  and  for  him,  for  reward  to  them 
in  that  behalf.  And  the  said  M.  Trueman  further  says,  that  the  said  1254  loads  of 
malt  were  so  consigned  by  the  said  Armitage  ife  Dodgson  to  him  as  such  factor,  upon 
certain  terms  and  with  certain  instructions  ;  viz.  that  he  the  said  M.  Trueman  should 
hold  the  same  for  two  months  from  the  date  of  the  receipt  of  the  same  into  store  as 
aforesaid  ;  that,  on  the  expiration  of  that  period,  the  said  Armitage  &  Dodgson  should 
either  instruct  him  to  sell  [697]  the  same,  or  else  give  him  notice  that  they  would 
furnish  him  with  cash  to  meet  their  drafts,  being  the  bills  of  exchange  in  the  in- 
quisition mentioned,  and  which  drafts  were  to  be  drawn  on  and  accepted  by  him  as 
such  factor,  on  account  of  the  said  malt,  so  as  to  prevent  him  the  said  M.  Trueman 
from  being  under  cash  advance  on  the  same  :  to  which  said  terms  he  the  said  M. 
Trueman  agreed,  and  then  and  there  accepted  the  said  consignment,  and  the  said 
1254  loads  of  malt,  on  and  subject  to  the  said  agreement.  The  plea  then  stated,  that 
Armitage  ife  Dodgson,  in  pursuance  of  the  agreement,  drew,  and  the  defendant 
accepted,  on  account  of  the  said  1254  loads  of  malt  so  consigned  to  him,  and  as  an 
advance  to  Armitage  &  Dodgson  by  him  the  said  M.  Trueman,  as  such  factor,  there- 
upon made,  divers,  to  wit,  three,  bills  of  exchange,  (the  dates  and  amounts  of  which 
were  stated),  and  having  accepted  those  bills,  delivered  them  to  Armitage  &  Dodgson. 
It  then  went  on  to  state,  that,  when  the  bills  became  due,  they  were  renewed  from 
time  to  time ;  and  that  neither  of  the  last-mentioned  three  bills  of  exchange  so 
accepted  on  renewal  of  the  said  first-mentioned  bills  became  due  or  payable  until  after 
the  teste  or  issuing  of  the  said  writ  of  extent,  and  that  the  .said  three  last-mentioned 
bills,  being  negotiable,  were,  to  wit,  before  and  at  the  time  of  the  issuing  of  the  writ, 
and  from  thence  until  the  payment  thereof  by  Trueman  as  thereinafter  mentioned, 
outstanding  in  the  hands  of  third  parties,  being  holders  for  value,  and  that  the  said 
M.  Trueman  had  since  been  obliged  to  pay,  and  had  paid,  the  same  to  the  holders 
thereof  when  they  became  due  ;  and  that,  at  the  time  of  the  issuing  of  the  extent, 
the  said  1254  loads  of  malt  so  consigned  as  aforesaid  remained  in  his  hands  and 
possession.  It  then  alleged,  that  the  said  M.  Trueman  had  never  been  reimbursed 
in  respect  of  the  payment  of  those  bills  by  Armitage  &  Dodgson  ;  that  the  1254  loads 
of  malt  so  consigned  as  afoi'e-said,  and  so  held  by  him  into  store,  were  the  same  1254 
loads  in  the  inquisition  [698]  luentioned  ;  and  that  no  duties  whatever  were  due  to 
the  Crown  in  respect  of  this  particular  quantity  of  malt,  but  that  the  duties  thereon 
had  been  duly  and  regularly  paid  :  and  then  the  plea  concluded  with  the  traverse, 
"  without  this  that  the  said  S.  H.  Armitage,  in  the  said  writ  of  extent  named,  was, 
on  the  day  of  the  issuing  the  said  writ  of  extent,  possessed,  as  of  his  own  proper 
goods  and  chattels,  of  the  said  1254  loads  of  malt,  parcel  of  the  said  1353  loads  of 
malt,  then  in  the  custody  and  care  of  the  Rochdale  Canal  Company,  or  any  part 
thereof,  as  in  the  said  inquisition  is  supposed,  and  this  the  said  M.  Trueman  is  ready 
to  verify." 

To  this  the  Crown,  availing  itself  of  its  privilege,  pleaded  several  replications,  but 
the  fourth  only  was  material ;  which  stated,  that,  before  and  at  the  times  thereinafter 
mentioned,  and  from  thence  until  the  issuing  of  the  extent,  the  said   1254  loads  of 
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malt  in  the  plea  and  inquisition  mentioned  vera  goods  and  commodities  for  and  in 
respect  of  which  a  certain  duty  of  excise  was  and  is  by  law  imposed,  to  wit,  at  &c.  ; 
and  that  the  said  S.  H.  Armitage,  during  all  that  time,  was  a  person  carrying  on  the 
said  trade  and  business  of  a  maltster  and  maker  of  malt,  in  respect  of  which  said  trade 
and  business  the  said  duty  of  excise  was  and  is  by  law  imposed  as  aforesaid,  to  wit, 
at  &c.  ;  and  that  the  said  r254  loads  of  malt  in  the  said  plea  mentioned,  so  being 
such  goods  and  commodities,  and  the  said  S.  H.  Armitage  so  being  then  and  there 
a  person  carrying  on  such  trade  and  business,  in  respect  of  which  the  said  duty  of 
excise  then  and  there  was  and  is  by  law  imposed  as  aforesaid,  the  said  1254  loads 
of  malt  in  the  said  plea  mentioned  were,  heretofore  and  long  before  the  issuing  of 
the  said  writ  of  extent,  to  wit,  on  the  first  of  January,  1841,  and  from  thence  for  a 
long  time,  to  wit,  until  the  "2 1st  of  May  in  the  same  year,  in  the  custod}'  and  posses- 
sion of  him  the  said  S.  H.  Armitage,  to  wit,  at  [699]  &c.,  so  carrying  on  such  trade 
and  business  of  a  maltster :  and  the  said  Attorney-General,  on  behalf  of  her  Majesty, 
further  says,  that,  during  the  time  of  the  said  custody  and  possession  of  the  said 
S.  H.  Armitage  of  the  said  1 254  loads  of  malt,  certain  duties  of  excise,  amounting  to 
a  large  sum  of  money,  to  wit,  £6992,  became  then  and  there  chargeable,  and  were 
then  and  there  charged  upon,  and  in  arrear  and  owing  from,  the  said  S.  H.  Armitage, 
so  carrying  on  the  trade  and  business  of  a  maltster  and  maker  of  malt,  in  respect  of 
which  the  duty  of  excise  is  by  law  imposed,  as  and  for  the  duties  of  excise  on  malt 
by  him  before  that  time  made  in  Great  Britain,  in  manner  and  form  as  in  the  said 
writ  of  extent  alleged.  It  then  stated,  that  the  duty  so  charged  upon  and  owing  by 
Armitage  remained  unpaid,  by  reason  whereof,  and  by  force  of  the  statute,  the  said 
1254  loads  of  malt  were,  and  still  remained  at  the  time  of  the  issuing  of  the  extent, 
subject  and  chargeable  with  the  said  sum  of  £6992,  so  due  to  her  Majesty  by  the 
said  S.  H.  Armitage  as  and  for  the  said  last-mentioned  duties. 

General  demurrer,(a)  and  joinder  in  demurrer. 

Kelly  argued  in  support  of  the  demurrer,  (Jan.  26).  The  question  is,  whether, 
under  the  24th  section  of  the  4  &  5  Vict.  c.  20,  the  Crown  has  a  right  to  follow 
this  malt  into  the  hands  of  a  factor,  who  has  received  it  under  such  an  agreement, 
and  made  advances  upon  it,  and  acquired  authority  to  sell  it  for  the  purpose  of 
reimbursing  himself  those  advances.  It  is  hoped  that  the  Court  will  not  affirm  the 
right  of  the  Crown  to  such  an  extent,  as  the  consequence  would  be  that  the  malt 
trade  could  no  longer  be  carried  on  ;  for  it  could  not  be  carried  on  without  such 
advances  being  made,  and  no  factor  will  ever  make  advances,  if  he  finds  he  has 
no  security  from  the  possession  of  the  malt  against  any  [700]  debt  which,  unknown 
to  the  factor,  may  have  become  due  to  the  Crown  from  the  maltster  while  the  malt 
may  have  been  in  his  possession. 

But  before  that  question  arises,  there  is  a  point  which  may  render  the  determina- 
tion of  it  unnecessary.  The  stat.  4  &  5  Vict.  c.  20,  s.  24,  under  which  this  claim 
is  made,  provides  that  all  goods  and  commodities,  subject  to  duties  of  excise,  and 
all  materials,  machinery,  vessels,  and  implements  used  in  the  manufacture,  shall  be 
liable  for  all  duties,  arrears,  and  penalties  incurred  whilst  in  the  possession  of  the 
trader,  with  a  proviso,  that  where  the  duty  has  been  paid,  and  where  the  goods 
have  been  sold  and  delivered  in  the  fair  and  ordinary  course  of  trade,  that  liability 
is  to  cease. 

Now,  by  the  23rd  section  of  that  act,  the  former  act,  7  &  8  Geo.  4,  c.  53,  under 
which  the  same  claim  might  have  been  made  under  similar  circumstances,  was 
repealed  ;  and  at  the  time  when  this  statute  came  into  operation,  viz.  on  the  18th 
of  May,  1841,  the  goods  in  question  were  no  longer  in  the  possession  of  Armitage  & 
Co.,  the  maltsters,  but  had  been  consigned  to  the  defendant  Trueman  in  the  month 
of  March  preceding,  and  the  acceptances  had  been  given  under  the  agreement,  and 
the  lien  had  attached,  and  Armitage  &  Co.  had  only  a  contingent  and  reversionary 
interest  in  the  goods.  The  question,  therefore,  will  be,  whether  that  act  could 
have  any  retrospective  operation  ;  and  a  similar  question  will  arise  to  that  which 
occurred  under  the  Bankrupt  Act,  (6  Geo.  4,  c.  16),  in  the  cases  of  Maggs  v.  Hunt  (4  Bing. 
212  ;  12  Moore,  357)  a,nd  Surtees  v.  Ellison  (9  B.  &  Cr.  750  ;  2  Man.  &  R.  586),  where 
it  was  held  that,  it  being  an  established  principle  that  when  an  act  is  repealed  it  must 
be  considered  (except  as  to  past  transactions)  as  if  it  had  never  existed,  the  Court 

(a)  The  Crown  not  being  within  the  statutes  as  to  special  demurrers. 
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must  look  at  the  statute  as  if  it  were  the  first  act  that  had  ever  been  passed  on 
the  [701]  subject.  Now  the  same  effect  must  follow  with  respect  to  this  statute. 
The  2r<th  section  of  7  *  8  Geo.  4,  c.  53,  which  is  fully  recited  in  the  4  &  5  Viet., 
and  which  gave  nearly  the  same  power  to  follow  goods  into  the  hands  of  other  persons, 
and  to  charge  them  with  arrears  of  duties  due  from  any  maltster,  is,  by  the  23rd 
section  of  the  latter  act,  altogether  repealed.  Now,  reading  the  ■24th  section  as  if 
no  prior  act  had  ever  been  in  existence,  it  could  not  operate  upon  goods  over 
which  the  maltster  had  ceased  to  have  any  control  at  an  antecedent  period.  That 
section  enacts,  "  that  all  goods  and  commodities  for  or  in  respect  of  which  any  duty 
of  excise  is  or  shall  be  by  law  imposed,  and  all  materials  and  preparations  from 
which  any  such  goods  are  made,  and  all  stills,  vats,  &c.,  implements,  and  articles 
for  making  or  manufacturing  or  producing  any  such  goods  and  commodities,  or  pre- 
paring any  materials,  or  by  which  the  trade  or  business  in  respect  of  which  the 
duty  is  or  shall  be  imposed  shall  have  been  or  shall  be  carried  on,  in  the  custody 
or  possession  of  the  peison  carrying  on  such  trade  or  business,  or  in  the  custody 
or  possession  of  any  factoi-,  agent,  or  other  person  in  trust  for,  or  for  the  use  of,  the 
person  carrying  on  such  trade  or  business,  shall  be  and  remain  subject  and  liable  to, 
and  the  same  are  hereby  made  chargeable  with,  all  the  duties  of  excise  which,  during 
the  time  of  any  such  custody  or  possession,  shall  be  or  shall  have  been  charged  or 
tiecome  chargeable  on,  or  be  in  arrear  or  owing  from  or  by,  the  person  carrying 
on  such  trade  or  business,  and  also  be  and  remain  subject  and  liable  to  all  penalties 
and  forfeitures,  &c.  ;  and  it  shall  be  lawful  to  levy  thereon  such  duties,  penalties, 
and  forfeitures,  and  for  that  purpose  to  seize,  take,  sell,  remove,  and  dispose  of  the 
same  as  the  goods  and  chattels  of  the  debtors  and  offenders  under  any  writ  or 
writs  of  extent,"  and  so  forth.  Now,  supposing  there  had  been  no  prior  act  of  Parlia- 
ment, this  act  coming  into  operation  on  the  18th  of  May,  there  could  be  no  doubt 
whatever  that  the  act  would  not  apply  [702]  to  this  transaction,  because  it  is  the 
same  as  if  it  had  been  expressly  enacted,  "  That  all  goods  and  commodities  for  and  in 
respect  of  which  any  duty  of  excise  is,"  (that  is,  on  the  18th  of  May),  "or  shall  be 
by  law,"  (that  is,  after  the  18th  of  May),  "  payable,  in  the  custody  or  possession  of  the 
person  carrying  on  such  trade  or  business,"  &c.  &c.  These  goods  were  not  in  the 
maltsters  custody  or  possession  on  the  1 8th  of  May,  or  at  any  time  after  that  day, 
and  therefore  the  effect  of  the  act  is  just  the  same  as  if  it  had  expressly  enacted, 
that  all  goods  which  on  or  after  the  18th  of  May  shall  be  liable  to  any  excise 
duties,  which  shall  be  in  the  possession  of  any  party  chargeable  with  those  duties, 
shall  be  liable  to  be  seized  for  the  amount  of  duty  so  due.  These  goods,  therefore, 
not  having  been  in  the  custody  of  Armitage  &  Co.,  on  or  after  the  18th  of  May, 
this  act  has  no  application.  And  the  former  act  having  been  repealed  before  the 
writ  of  extent  issued,  which  was  not  until  the  July  following,  the  Crown  cannot, 
under  this  writ  of  extent,  pray  in  aid  the  former  act  of  Parliament,  because  that 
act  had  entirely  ceased  to  exist.  [Lord  Abinger,  C.  B.  You  say  the  new  act  cannot 
be  applied  to  any  facts  that  existed  before  it  was  enacted.]  Certainly.  It  is  perfectly 
analogous  to  the  cases  which  arose  under  the  bankrupt  laws.  The  24th  section  has  no 
reference  to  a  past  transaction.  It  is  just  as  if,  for  the  first  time,  this  power  had 
been  conferred  upon  the  Crown.  Therefore,  these  goods  having  been  entirely  out 
of  the  custody  of  the  maltsters  before  the  act  came  into  operation,  the  Crown 
cannot  maintain  this  extent. 

Then,  as  to  the  main  question.  The  24th  section,  as  before  stated,  provides 
that  exciseable  commodities  in  the  custody  or  possession  of  the  person  carrying  on 
such  trade  or  business,  "  or  in  the  custody  or  possession  of  any  factor,  agent,  or 
other  person  in  trust  for,  or  for  the  use  of,  the  person  carrying  on  such  trade  or 
business,  shall  be  and  [703]  lemain  subject  and  liable  to,  and  the  same  are  hereby 
made  chargeable  with,  all  the  duties  of  excise  which,  during  the  time  of  any  such 
custody  or  possession,  shall  be  or  shall  have  been  charged  or  become  chargeable  on, 
or  be  in  arrear  or  owing  from  or  by,  the  person  carrying  on  such  trade  or 
business."  And  at  the  end  of  that  section  follows  the  proviso  upon  which  the 
c[uestion  will  arise ;  "  Provided  always,  that  where  any  goods  or  commodities 
subject  to  any  duty  of  excise  shall  have  been  taken  account  of  and  duly  charged 
with  duty  by  the  proper  officer  of  excise,  and  shall,  after  having  been  so  taken 
account  of  and  charged  with  duty,  be  fairly  and  bona  fide,  and  in  the  regular 
and  ordinary  course  of  trade,  sold,  disposed  of,  and  delivered  into  the  possession  of 
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the  purchiiser  thereof,  for  a  full  and  valuable  consideration,  before  the  teste  or 
issuing  of  any  process  or  warrant  for  the  recovery  of  any  duty  or  penalty,  such 
goods  and  commodities  in  the  possession  of  such  fair  and  bona  fide  purchaser  shall 
be  discharged  from  such  liability  as  aforesaid."  And  it  then  provides,  that  the 
proof  of  the  fairness  and  bona  tides  of  the  purchase,  and  of  the  same  having  been  in 
the  ordinary  course  of  trade,  shall  lie  on  the  claimer  thereof. 

Xow  the  only  ijuestion  is,  whether  the  defendant,  having  received  these  goods 
into  his  possession  under  an  agreement  like  the  present,  and  having  made  advances 
upon  the  faith  of  those  goods,  may  not  be  said  to  be  a  purchase!'  within  the  act.  The 
words  are  "  sold,  disposed  of,  and  delivered,"  aud  undoubtedly,  in  the  ordinary  sense 
of  the  word,  this  cannot  be  called  a  sale,  nor  can  the  factor,  who  has  advanced  the 
money,  be  called  a  purchaser.  But  the  word  "  purchaser  "  is  a  term  familiar  to  the 
law,  and  has  a  much  more  extensive  signification  in  many  cases  than  a  mere  buyer  of 
goods  in  the  ordinary  sense  of  the  word.  It  applies  to  estates,  where  a  person  is  said 
to  come  in  as  purchaser,  though  he  has  never  bought  the  estate,  nor  has  it  been  sold. 
So,  here,  the  question  will  be,  whether  a  factor,  who,  under  an  agreement  like  the 
present,  having  advanced  [704]  his  money,  has  obtained  an  absolute  control  over  the 
goods,  and  full  power  of  selling  them,  so  that  in  fact  he  might  have  sold  them  to 
himself  to  reimburse  himself  his  advances,  may  not  be  deemed  a  purchaser  within  the 
statute.  It  is  clear  that,  under  such  an  agreement,  he  might  have  purchased  the  goods 
himself,  and  taken  them  at  a  fair  price,  if  done  bona  fide,  and  thus  have  become  the 
absolute  owner  of  the  goods,  subject  to  a  liability  to  settle  the  account  with  the  former 
owners.  Probably,  however,  the  Court  would  hold  that  it  would  not  be  necessary  to 
go  through  the  form  of  a  purchase,  but  that  a  person  so  situated  might  be  deemed 
a  purchaser.  [Lord  Abinger,  C.  B.  The  first  clause  aflects  goods  that  have  paid  duty, 
aud  makes  them  liable  for  the  general  balance  of  duties  due  to  the  Crown  from  the 
maker.  The  second  says,  that,  if  goods  have  not  paid  the  duty,  yet,  if  they  are  bona 
fide  sold,  they  shall  be  exempt  from  liability.  Parke,  B.  The  strength  of  your 
argument  is,  that  the  enacting  part,  not  the  proviso,  does  not  apply  to  this  case.  The 
act  says,  that  all  goods  which,  since  the  passing  of  the  act,  have  been  in  the  possession 
of  the  manufacturer,  or  of  a  person  who  is  a  mere  agent  or  a  mere  factor  without  any 
lien,  are  liable  to  any  arrears  of  duty  owing  by  the  maltster  during  the  time  of  such 
possession  either  by  himself  or  his  factor  ;  nevertheless,  a  bona  fide  purchaser  for  value 
is  to  be  entitled  to  keep  the  goods,  provided  they  have  been  charged  with  duty.] 
Looking  at  the  earlier  part  of  the  section  in  that  way,  it  presents  itself  in  a  more 
favourable  point  of  view  for  the  defendant ;  because  it  is  difficult  to  imagine  that  the 
legislature  intended  that  goods  which  had  actually  paid  the  duty  (though  it  would 
be  reasonable  that  as  long  as  they  remained  in  the  maltster's  hands  they  should  be 
liable  for  any  arrears  in  which  he  might  be  indebted  to  the  Crown)  should  be  followed 
into  the  hands  of  any  other  person.  [Parke,  B.  They  might  be  so  followed,  unless 
that  person  were  a  purchaser  for  value  in  the  ordinary  course  of  trade.  If  he  [705] 
takes  from  the  maltster,  he  must  know  that  the  maltster  has  no  power  to  pledge  the  goods, 
except  under  a  liability  to  any  duties  that  may  be  in  arrear  to  the  Crown.  The  strength 
of  your  argument  is,  that  these  goods  never  were,  after  the  act  came  into  operation, 
in  the  possession  of  the  maltster,  nor  in  the  possession  of  a  person  who  stood  in  the 
simple  relation  of  a  factor  or  agent,  or  in  trust  for  him  ;  because  they  were  pledged 
to  the  defendant  for  the  balance  due  to  him,  and  he  held  only  the  surplus  interest  for 
the  maltster.]  That  is  the  point,  and  it  is  submitted  that  the  case  shews  they  were 
not  held  in  trust  for  Armitage,  within  the  meaning  of  the  statute.  The  words  are, 
"  in  the  custody  or  possession  of  any  factor  or  agent,  or  other  person,  in  trust  for,  or 
for  the  use  of,  the  person  carrying  on  such  trade  or  business."  Now,  those  words 
merely  mean  a  factor  or  agent,  who  is,  in  every  sense  of  the  word,  the  holder  of  the 
goods  on  account  of,  and  for  the  use  of,  the  maker  ;  that  is,  where  the  factor  has  no 
lien  upon  them,  but  the  maker  has  the  whole  interest.  The  case  of  Rex  v.  Lee 
(6  Price,  369)  shews  that  the  Crown  is  not  entitled  to  seize  these  goods  in  the  hands 
of  an  agent  or  factor,  who  has  advanced  money  upon  them,  and  thereby  acquired 
a  lien.  There  an  extent  in  chief  had  issued  again.st  Ogle,  a  cotton  manufacturer  at 
Preston,  and  an  immediate  debtor  of  the  Crown,'  under  which  goods  belonging  to  him 
in  the  hands  of  the  defendants,  who  were  his  sole  factors  in  London,  were  seized  by 
the  sheriff  of  London.  The  defendants  traversed  the  inquisition,  and  the  Attorney- 
General  having  replied,  several  issues  were  joined,  from  which  it  appeared  that  the 


IIM.  &W.  706.  THE    ATTORNEY-GENERAL   ?'.  TRUEMAN  989 

factors  claimed  a  lien  upon  the  goods  for  bills  of  exchange  accepted  by  them  to  the 
amount  of  their  value  ;  and  it  was  held  that  such  lien  must  prevail  against  the  Crown. 
Richards,  C.  B.,  in  delivering  the  judgment  of  the  Court,  says,  "The  only  quostinn 
in  this  case  is,  whether  the  de-[706]-fendants,  as  factors,  have  a  right  to  retain  the 
goods  consigned  to  them,  as  such,  against  the  claim  of  the  Crown.  None  of  the 
authorities  which  have  been  cited  are  applicable  to  this  particular  point ;  and  therefore 
we  must  consider  the  question  purely  on  principle.  The  cases  cited  on  the  part  of 
the  Crown  only  prove,  that,  where  there  is  an  execution  of  a  subject  and  an  execution 
of  the  King  sued  out  at  the  same  time,  the  execution  of  the  King  shall  have  precedence. 
It  is,  on  the  other  hand,  stated  by  Lord  Chief  Bai-on  Parker,  in  Rex  v.  C'ulhcr,  in 
Parker's  Rep.  lis,  to  have  been  agreed  that,  in  the  case  of  goods  pawned  or  pledged 
before  the  teste  of  the  extent,  they  could  not  have  been  legally  seized.  Now,  by  the 
common  law,  a  factor  has  the  same  right  to  hold  goods  as  a  security  for  money 
advanced  on  them,  and  in  the  same  manner  as  a  pledge.  The  Crown's  debtor  himself 
could  not  have  compelled  the  factors  to  give  up  the  goods  to  him,  without  first  paying 
them  what  was  due.  Therefore,  we  think  that  the  Crown  could  not  compel  the  factors 
to  give  up  their  lien,  without  paying  them  what  money  they  had  advanced  on  the 
faith  of  the  consignment  to  their  principal ;  consequently,  judgment  must  be  given  for 
the  defendant."  Now,  in  this  case,  the  defendant,  who  has  made  these  advances,  did 
not  hold  these  goods  for  or  on  account  of,  or  for  the  use  of  Armitage  &  Co.,  in  the 
sen.se  in  which  those  words  are  used  in  this  statute.  It  was  only  for  their  use,  subject 
to  his  lien.  The  first  trust  was  for  the  factor  himself.  He  held  them  to  his  own  use 
till  the  advances  were  paid.  The  doctrine  laid  down  in  Bex  v.  Lee  was  affirmed  by 
the  House  of  Lords  in  Spears  v.  Mnrnii/  (Maclean  &  Robinson's  Appeal  Cases,  5S5), 
in  1839.  There  the  Lord  Chancellor,  in  giving  judgment,  cites  West  on  Extents, 
where  it  was  laid  down  that  "Goods  pawned  or  pledged  before  the  teste  of  an  extent 
cannot  be  taken,  because  the  pawnee  or  bailee  has  a  special  property  in  them.  [707] 
Nor  for  the  same  reason,  goods  demised  or  lent  to  another  for  a  term  certain  during 
the  term.  But  it  seems  that  goods  pawned  before  the  teste  of  the  extent  may  be 
taken  as  against  the  pawnee,  on  satisfaction  of  the  pledge,  or  taken  and  sold  subject 
to  the  pawnee's  right.  In  Bex  v.  Sundersmi  (Wightw.  53),  the  Chief  Baron  says,  'the 
preference  of  the  Crown  can  only  operate  upon  what  the  partner  himself  had.'"  And 
his  Lordship  then  refers  to  Bex  v.  Lee,  and  says,  "The  rule  upon  this  subject  must 
be  the  same  in  Scotland  as  in  this  country  ;  indeed  the  learned  Baron  so  considers 
it ; "  and  upon  that  ground  judgment  was  given  for  the  plaintiff  in  error. 

The  Court  will  therefore  see,  that,  in  cases  of  claims  by  the  Crown,  the  Court  will 
take  notice  of  the  trusts,  and  consider  whether  the  parties  having  the  actual  possession 
of  the  property  claimed  are  trustees  immediately  and  unconditionally  for  the  Crown 
debtor ;  because  the  Crown  can  have  no  greater  right  than  the  Crown  debtor  would 
have  in  respect  of  the  property.  The  very  woids  of  the  act  of  Parliament  are,  "or 
other  person  in  trust  for,  or  for  the  use  of,  the  person  carrying  on  such  trade  or 
business."  Now  here  the  factors  were  not  trustees  for  the  Crown  debtor ;  they  were 
trustees  for  themselves  ;  they  were  in  possession  in  their  own  right,  and  held  the 
property  for  their  own  use  till  their  lien  should  be  satisfied.  There  was  no  use  in 
favour  of  the  maltster,  till  the  lien  should  be  put  an  end  to  by  the  payment  of  the 
advances.  Upon  these  grounds,  it  is  submitted  that  the  defendant  is  entitled  to  the 
judgment  of  the  Court. 

The  Attorney-C4eneral,  contrk,  (Jervis  and  J.  Wilde  with  him).  With  respect  to 
the  general  construction  of  the  statute,  it  seems  to  be  conceded,  that,  (if  it  had  not  been 
for  [708]  this  supposed  hiatus  in  legislation),  as  the  goods  had  once  been  in  the  posses- 
.sion  of  the  maltster  at  the  time  that  the  duties  accrued,  they  would,  by  virtue  of  the 
act,  remain  liable  to  those  duties  notwithstanding  any  conveyance  or  transfer,  except 
in  the  single  case  of  an  actual  bona  fide  sale  in  the  ordinary  course  of  trade  and  busi- 
ness, which  this  was  not.  But  there  was  no  such  hiatus,  for  the  very  clause  which 
repealed  the  former  statute  continued  the  liability  of  the  goods.  There  is,  however, 
a  clause  in  a  former  act  (28  (xeo.  3,  c.  37,  s.  21)  similar  in  terms  to  the  repealed  clause 
in  the  7  &  8  Geo.  4,  c.  -53,  which  has  never  been  repealed,  and  which  was  as  much  in 
force  at  the  time  this  lien  is  said  to  have  been  created,  and  is  now,  as  it  was  at  the 
time  it  received  the  royal  assent.  By  that  section  it  is  enacted,  "That  all  goods  and 
commodities  for  or  in  respect  whereof  any  duty  of  excise  is  by  law  imposed,  and  all 
materials  &c.  in  the  custody  of  the  maker  or  makers,  manufacturer  or  manufacturers. 
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of  such  goods  or  commodities  respectively,  or  in  the  custody  or  possession  of  any 
person  or  persons  to  the  use  of,  or  in  trust  for,  such  maker  or  makers  &c.,  shall  be 
subject  and  liable  to,  and  the  same  are  hereby  made  chargeable  with,  all  the  duties 
of  excise  in  arrear  and  owing  from  time  to  time  from  or  by  such  maker  or  makers, 
for  or  in  respect  of  any  such  or  the  like  goods  and  commodities  respectively  so  made 
or  tuanufactured  by  him,  her,  or  them."  There  the  words  "factor  or  agent"  are  not 
used,  but  the  words  are,  "  in  the  custody  of  the  maker,  or  in  the  custody  or  posses- 
sion of  any  person  or  persons  to  the  use  of,  oi'  in  trust  for,  the  maker."  Now  it  will 
naturally  be  asked,  what  became  of  that  clause,  and  how  was  it  affected  when  the 
7  &  8  Geo.  4,  c.  53,  was  passed,  which  professed  to  be  an  act  to  consolidate  and 
amend  the  law  1  It  was  not  then  the  fashion,  as  it  is  at  present,  to  sweep  away  all 
prior  acts  of  Parliament,  and  that  statute  nowhere  repeals  the  28  Geo.  3,  c.  37  ;  but 
the  manner  in  which  [709]  the  two  acts  are  made  to  work  together  is  this  : — By  the 
1 27th  section  of  the  7  &  8  Geo.  4,  it  is  enacted,  "  That  all  laws,  powers,  and  authorities, 
rules,  regulations,  &c.,  contained  in  any  act  or  acts  in  force  relating  to  the  revenue  of 
excise,  or  to  any  matter  or  thing  expressly  provided  for  by  this  act,  which  are  repug- 
nant to,  or  inconsistent  with,  the  several  matters,  clauses,  provisions,  and  regulations 
of  this  act  or  any  of  them,  shall  be  and  the  same  are  hereby  respectively  repealed, 
and  shall  no  longer  be  put  in  force."  Now  there  is  no  repugnancy  between  the  21st 
section  of  the  28  Geo.  3,  c.  37,  and  the  clause  in  the  7  &  8  Geo.  4,  which  is  repealed 
by  the  stat.  4  &  5  Vict.  c.  20.  Therefore,  there  is  not  that  hiatus  which  the  defen- 
dant's counsel  supposes  ;  for  the  stat.  28  Geo.  3  continued  to  make  the  goods  subject 
to  the  Crown  duty,  notwithstanding  the  repeal  of  the  clause  in  the  7  &  8  Geo.  4. 

But  there  is  another  point.  The  23rd  section  of  the  4  &  5  Vict.  c.  20,  which 
repeals  the  7  &  8  Geo.  4,  c.  53,  s.  28,  passed  uno  flatu  with  the  24th  section,  and  the 
moment  before  the  statute  of  Victoria  passed,  these  goods  in  the  possession  of  the 
defendant  were  liable  to  the  duty,  and  the  lien  which  he  has  attempted  to  set  up  was 
jMsterior  to  the  lien  of  the  Crowu ;  and  the  23rd  section  expressly  says,  that  all  goods 
and  commodities  "  shall  be  and  I'emain  subject  and  liable  to,  and  the  same  are  herelsy 
made  chargeable  with,  all  the  duties  of  excise  which,  during  the  time  of  au\^  such 
justody  or  possession,  shall  be  or  shall  have  Ijcen  charged  or  become  chargeable  on, 
or  be  in  arrear  or  owing  from  or  by,  the  person  carrying  on  the  trade  or  Ijusiness." 
Therefore,  this  act  having,  at  one  and  the  same  moment,  when  it  repealed  the  section 
in  7  &  8  Geo.  4,  said  that  the  goods  should  remain  subject  to  the  duties,  it  has  made 
no  alteration  in  the  existing  state  of  things. 

But  further;  the  statute  of  Victoria  introduces  for  the  first  time  the  words  "factor 
or  agent."  In  all  the  prior  [710]  statutes  the  words  were,  "other  person  in  trust  for, 
or  for  the  use  of,  the  person  carrying  on  such  trade  or  business."  These  words  were, 
therefore,  put  in  to  mean  something  more  than  the  old  words,  "  other  person  in  trust 
for,"  &c.  And  the  words  "  in  the  custody  or  possession  of  any  factor,  agent,  &c.," 
are  followed  by  the  words  "  shall  be  and  remain  subject  and  liable  to,  and  the  same 
are  hereby  made  chargeable  with,  the  duties  of  excise,  which,  during  the  time  of  any 
such  custody  or  possession,  shall  be  or  shall  have  been  charged  or  become  chargeable 
on,  or  be  in  arrear,  or  owing  from  or  by,  the  person  carrying  on  such  trade  or  busi- 
ness." Now,  it  is  submitted  that  these  goods  were  held  in  trust  for  the  trader,  and 
that  this  clearly  appears  by  the  plea.  For  although  in  one  sense  the  factor  held  the 
goods  for  himself,  yet  in  reality  he  had  only  a  lien,  and  was  a  trustee  for  the  principal. 
And  the  Crown  had  a  lien  on  those  goods  at  the  time  the  factor  received  them ;  for 
the  demands  of  the  Crown  upon  Armitage  had  always  been,  and  were  then,  so  great, 
that  when  the  factor  got  the  possession  of  the  goods,  he  got  them  in  trust  for  the  lien 
of  the  Crown,  which  over-rode  the  whole  value" of  the  goods.  Then  the  factor  did  not 
hold  the  goods  in  trust  for  himself  at  all ;  for  the  words  "  iu  trust  for  him  "  must  mean 
"on  his  behalf,"  so  as  to  be  called  upon  to  account  to  him.  The  words  "in  trust  for, 
or  to  the  use  of,  the  person  carrying  on  the  trade,"  are  not  excluded  from  operating 
because  the  person  carrying  on  the  trade  had  created  a  lien.  The  fact  of  an  agree- 
ment havnig  been  made,  that,  when  the  goods  were  sold,  the  proceeds  should  be 
applied  to  pay  the  bills,  if  in  the  mean  time  the  Crown  debtor  had  not  provided  funds 
to  take  them  up,  does  not  prevent  the  factor  from  holding  them  in  trust  for,  or  for 
the  use  of,  the  person  carrying  on  such  trade.  The  lien  does  not  extinguish  the  trust. 
And,  takuig  the  whole  section  together,  it  is  clear  that  the  law  intended  to  relax  the 
right  of  the  Crown  only  in  respect  of  a  bona  fide  [711]  sale.     In  the  case  of  Btx  v. 
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Lie  ((5  Price,  496),  the  acts  of  Parliament  were  never  adverted  to,  which  arose  from 
the  circumstance,  (which  does  not  appear  from  the  report),  that  Ogle  was  not  a  Crown 
debtor  in  the  sense  in  which  Armitage  was.  Ogle  was  there  called  upon  to  pay  a 
debt  he  owed  to  the  Crown,  as  having  in  his  possession  a  fund  which  a  collector  of 
the  revenue  had  placed  in  his  hands.  But  he  was  not  an  excise  trader,  and  none  of 
these  acts  applied  to  him,  and  there  was  nothing  upon  which  any  Crown  lien  could 
attach.  They  were  not  e.xciseable  goods.  It  has  therefore  no  bearing  upon  the 
present  case.  [Parke,  B.  It  only  established  that  a  person,  who  had  a  Hen  quite 
independently  of  the  excise  laws,  as  against  the  Crown  debtor,  had  a  lien  as  against 
the  Crown.  Alderson,  B.  Here  you  say,  as  against  a  third  party,  A.  B.,  the  defen- 
dant held  the  goods  in  trust  for  himself,  because  he  had  a  lieu  ;  but  as  against  the 
Crown,  it  was  in  trust  for  the  Crown  debtor ;  because  a  lien  does  not  prevail  as 
against  the  Crown.  It  is  the  same  as  if  there  was  no  lien,  as  against  the  Crown.  But 
then  there  is  the  repeal  of  the  act  of  Geo.  4..]  The  law  was  not  repealed.  [Lord 
Abinger,  C.  B.  You  say  there  was  a  clause  in  the  '28  Geo.  3,  that  affected  these  goods 
in  the  hands  of  the  factor,  and  that  that  law  is  not  repealed.]  Yes.  By  the  28  Geo.  3, 
c.  37,  s.  21,  it  is  enacted,  that  all  goods  in  respect  whereof  any  duty  of  excise  is  by 
law  imposed,  "in  the  custody  of  the  maker,  &c.,  or  in  the  custody  or  possession  of 
any  person  to  the  use  of,  or  in  trust  for,  such  maker,  &c.,  shall  be  subject  and  liable 
to,  and  the  same  are  hereby  made  chargeable  with,  all  the  duties  of  excise  in  arrear 
and  owing  from  time  to  time  from  or  by  such  maker,  &c.,  for  or  in  respect  of  any 
such  or  the  like  goods  and  commodities  respectively  so  made  or  manufactured  by  him, 
her,  or  them,  and  shall  also  be  subject  to  all  fines,  penalties,  and  forfeitures,  &c." 
Now,  after  the  passing  of  that  act,  and  [712]  whilst  it  was  in  force  (for  it  has  never 
been  repealed),  these  goods  in  the  custody  of  the  maltster  had  become  subject  to  duty, 
and  therefore  they  are  subject  and  liable  to  duty,  into  who.se  custody  or  possession 
soever  they  come,  and,  to  use  the  language  of  the  24th  section  of  the  recent  act,  "  by 
whomsoever  and  by  whatsoever  title  or  conveyance  the  same  may  be  claimed."  The 
defendant  must  contend  that,  at  the  time  of  the  passing  of  the  act,  the  goods  were 
in  his  possession  as  factor,  not  in  trust  for  Armitage,  but  in  trust  for  himself ;  but 
that  is  not  the  true  construction  of  the  act.  The  correct  construction  is,  that  they  were 
in  his  possession  in  trust  for  Armitage,  notwithstanding  there  might  be  a  lien  on  the 
part  of  the  factor. 

Kelly,  in  reply.  First,  the  clause  by  virtue  of  which  these  goods  in  the  hands  of 
the  factor  would  be  made  liable  to  these  duties  was  repealed  and  ceased  to  exist  alto- 
gether on  the  18th  of  May,  1841  ;  and  then  the  question  is,  whether  the  act  re-enacting 
that  clause  must  not  be  taken,  like  the  Bankrupt  Act,  to  be  construed  as  if  it  had 
been  passed  for  the  first  time  on  that  very  day.  [Lord  Abinger,  C.  B.  Do  you  say 
that  the  duties  were  repealed?  If  it  were  so,  your  argument  would  be  complete.] 
No,  it  is  admitted  that  the  duties  remained  payable,  as  the  clauses  imposing  them 
remain  unrepealed.  But  the  clause  enabling  the  Crown  to  follow  goods  once  in  the 
possession  of  the  maltsters  into  the  hands  of  other  persons,  who  may  have  acquired 
a  lien  on  them,  was  repealed ;  and  the  mere  continuance  of  the  law  imposing  the 
duties,  and  the  liability  of  the  maltster  to  those  duties,  and  of  the  goods  in  the  hands 
of  the  maltster,  cannot  confer  upon  the  Crown  the  right  to  follow  goods,  which  were 
in  the  hands  of  the  maltster  while  the  duties  accrued,  into  the  hands  of  another  person 
who  has  acquired  them  by  a  valid  title.  This  argument,  as  to  the  repeal  of  that  clause, 
is,  however,  endeavoured  to  be  disposed  of  by  reference  to  the  old  act  of  [713] 
28  Geo.  3,  which  it  is  said  is  not  repealed,  and  which,  it  is  contended,  gives  to  the 
Crown  the  power  of  following  the  goods  charged  with  the  duties  into  the  hands  of  a 
factor  under  the  circumstances  stated  in  these  pleadings.  But  that  statute  gives  no 
such  power.  The  effect  of  it  was  to  enable  the  Crown  to  attach  goods  liable  to  excise 
duties  for  any  arrears  that  might  become  due  while  those  goods  remained  in  the  hands 
of  the  trader,  but  no  longer.  There  is  no  power  to  follow  goods  from  the  hands  of 
the  Crown  debtor  into  the  hands  of  any  other  person  whomsoever.  That  power  was 
given  for  the  first  time  by  the  7  &  8  Geo.  4,  c.  53.  The  preamble  to  the  21st  section 
of  the  28  Geo.  3,  c.  37,  merely  recites,  that  it  is  expedient  that  all  goods  and  com- 
modities in  the  hands  of  a  trader  shall  be  liable  to  duties  which  he  may  owe,  and  to 
fines  and  penalties  which  he  may  incur ;  and  it  enacts,  that  goods  in  the  custody  of 
the  maker,  or  of  any  person  to  his  use  or  in  trust  for  him,  shall  be  subject  and  liable 
to  all  duties  of  excise  owing  from  the  maker,  in  respect  of  such  or  the  like  goods : 
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whereas  the  7  iV  8  Geo.  4,  c.  53,  s.  28,  recites  a  larger  object,  viz.  that  it  is  in  order 
to  seciiie  the  duties  of  excise  from  time  to  time,  which  shall  have  become  payable  by 
aiiv  such  trader  ;  and  its  enactment  is  in  words  almost  identically  the  same  with  the 
28' Geo.  3,  c.  37,  s.  "21,  down  to  the  words  "shall  be  liable:"  it  then  introduces  the 
word  "remain," — "shall  l)e  and  remain  subject  and  liable."     [Aldersou,  B.     Under 
the  7  <\;  8  Geo.  4,  the  goods  would  have  been  liable  in  the  hands  of  a  bona  tide  pur- 
chaser for  value.]     It  would  have  been  so  still  but  for  the  proviso  in  the  24th  section 
of  4  &  5  Vict.  c.  20.     The  7  ifc  S  Geo.  4  effected  a  large  increase  in  the  security  of 
the  Crown.     [Alderson,  B.     You  say  they  would  not  be  liable  under  the  28  Geo.  3.] 
Not  at  all.     The  statute  7  &  8  Geo.  4  provides,  that  the  goods  in  the  hands  of  the 
trader,  or  of  any  one  on  his  behalf  or  for  his  use,  not  only  shall  be,  but  that  they  shall 
remain,  liable  to  those  duties.     [714]  And  then  follow  the  words  "  into  whose  hands 
soever  the  same  shall  afterwards  come."     Under  the  old  statute  of  Geo.  3,  the  goods 
would  only  be  liable  in  the  hands  of  the  trader,  or  of  a  person  in  trust  for  him  or  to 
his  use,  but  they  would  cease  to  be  liable  when  the  trader  transferred  the  title  to  the 
possession  of  the  goods  to  another  person,  so  as  to  give  him  a  lien  upon  the  goods. 
[Aldenson,   B.     Your  main    position  seems  hardly  arguable,  that  goods  subject   to 
duties  can  be  transferred  to  a  factor,  and  the  factor  have  a  lien  upon  them,  and  so 
the  maker  save  himself  from  the  paj-ment  of  duties.]     That,  after  such  an  expression 
of  opinion,  will  not  now  be  contended  for.     [Lord  Abinger,  C.  B.     Your  argument  is, 
that  the  words  in  the  stat.  28  Geo.  3,  "in  the  custody  of  the  trader  or  of  any  person 
to  his  use  or  in  trust  for  him,"  would  not  apply  to  a  case  where  the  factor  held  the 
goods  in  trust  for  himself,  and  therefore  would  not  affect  the  lien  of  the  factor  properly 
obtained  ;  but  that  the  7  &  8  Geo.  4  rendered  them  liable  in  the  custody  of  any 
person,  by  whatever  title  they  come  into  the  hands  of  that  person.     But  that,  in  the 
last  act,  seeing  the  ditticulties  which  it  exposed  a  bona  fide  purchaser  to,  that  clause 
of  the  7  &  8  Geo.  4  was  omitted,  so  as  to  let  in  the  claim  of  a  bona  fide  purchaser ; 
and  therefore  the  question  recurs  to  the  words  of  the  28  Geo.  3,  which  are  to  be  con- 
strued in  the  same  mannei',  so  as  to  let  in  an  equitable  title.]     Just  so.     But,  further, 
that  the  stat.  4  &  5  Vict,  has  entirely  repealed  the  former  act.     It  therefore  comes 
back  to  the  question,  whether,  when  the  act  of  7  &  8  Geo.  4  was  repealed,  which  the 
defendant  now  admits  would  have  made  these  goods  liable  in  the  hands  of  the  factor, 
notwithstanding  the  agreement  and  the  claim  of  the  factor  in  respect  of  his  lien,  that 
liability  did  not  altogether  cease.     It  is  clear,  that,  if  the  4  &  5  Vict,  had  contained 
only  the  23rd  section,  and  by  that  section  the  provision  of  the  7  &  8  Geo.  4  had 
altogether  ceased  to  be  law,  and  there  had  been  no  new  enactment,  the  Crown  [715] 
never  could  have  attached  these  goods  for  the  moment  that  provision  was  repealed, 
the  power  which  the  Crown  had  under  that  statute  to  follow  the  goods,  and  to  attach 
them  in  the  hands  of  the  factor,  altogether  ceased,  and,  without  a  new  enactment, 
could  not  be  revived. 

And  then  comes  the  question,  whether,  by  the  new  enactment,  any  old  power  is 
levived,  or  whether  it  is  anything  more  than  the  new  and  first  creation  of  a  power. 
The  words  of  the  statute  contain  no  retrospective  expressions.  It  is  a  provision  to 
operate  from  the  time  the  act  itself  comes  into  operation.  It  imposes  a  liability  for 
the  fii-st  time,  which  did  not  before  exist :  and  it  is  submitted  that  it  would  be 
a  violation  of  the  terms  of  this  statute,  to  hold  that  it  made  any  goods  liable  to  the 
provisions  of  it,  except  such  as,  after  the  act  came  into  operation,  the  act  itself  brought 
within  the  terms  of  it.  These  goods,  at  the  time  it  came  into  operation,  were  not 
within  the  terms  of  it  at  all ;  and  therefore  the  Crown  cannot  support  this  extent. 

Jervis,  in  reply,  for  the  Attorney-General.  The  goods  in  question  were,  in  the 
terms  of  the  stat.  28  Geo.  3,  goods  and  commodities  in  respect  whereof  the  duty  of 
excise  is  by  law  imposed,  and  were  in  the  custody  of  the  maker  at  the  time  of  "the 
subsequent  duties  accruing;  and,  by  that  statute," they  are  to  be  subject  and  liable 
to  the  duties  for  goods  made  after  those  particular  goods  have  paid  duty.  It  is  said, 
that,  because  the  word  "  remain  "  is  not  there,  they  are  not  to  continue  liable.  But 
the  defendant  has  omitted  to  notice  the  subsequent  words,  "  and  the  same  are  hereby 
made  chargeable  with  all  the  duties  of  excise  in  arrear  and  owing  from  time  to  time 
from  such  maker."  Now,  the  effect  of  these  goods  being  made  chargeable  and  liable 
to  the  duties  is  in  effect  to  say,  that,  if  a  maltster,  having  in  his  possession  goods 
which  have  paid  duty,  subsequently  Isecomes  in  arrear  for  other  goods  of  an  exciseahle 
[716]  quality,  all  the  goods  which  are  in  his  possession  must  be  taken  as  if  they  had 
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not  paid  dutj'  at  all  until  he  has  paid  the  amount  due  to  the  Ciown  ;  and  the  goods 
which  have  paid  duty  are  liable  to  all  the  duties  accruing  subsequently,  and  are  to  be 
put  in  charge  in  respect  of  those  duties  ;  and,  on  the  construction  of  that  statute, 
they  may  be  followed  into  the  hands  of  any  body,  whether  a  bona  fide  purchaser  or 
not.  They  remain  liable  for  ever  until  the  maker  discharges  himself  from  liability 
by  the  payment  of  the  duties  in  arrear.  The  proviso  in  the  iith  section  of  the 
4  &  5  Vict,  is  confirmatory  of  this  view,  and  is  for  the  benefit  of  the  subject.  The 
learned  counsel  for  the  defendant  does  not  contend  that  the  stat.  28  Geo.  3  is  repealed. 
And  when  the  goods  are  once  sul)ject  and  liable  to  the  payment  of  duty,  a  common- 
law  right  attaches  in  the  Crown  to  seize  them  by  extent.  Here  the  plea  admits  that 
these  goods  were  in  the  hands  of  the  actual  maker  at  the  time  of  the  subsequent 
duties  accruing.     They  were,  therefore,  cleai'ly  liable  to  this  extent. 

Then,  with  respect  to  the  recent  statute,  it  is  submitted  that  the  goods  were  liable 
under  it  as  being  in  the  hands  of  the  factor.  They  were  goods  in  respect  of  which, 
at  the  time  of  the  passing  of  this  act,  duty  was  chargeable,  and  they  were  to  remain 
liable,  if  they  were  in  the  hands  of  a.ny  body  within  the  meaning  of  the  statute. 
Now  the  proper  way  to  construe  the  act  is  to  read  the  word  "  factor  "  unencumbered 
of  the  words  "  other  person  in  trust  for,  or  for  the  use  of ; "  and  it  will  then  run  thus  : 
"  That  all  goods  and  commodities,  in  respect  of  which  any  duty  is  imposed  in  the 
custody  and  possession  of  any  factor,  shall  be  and  remain  subject  and  liable  to,  and 
the  same  are  hereby  made  chargeable  with,  all  the  duties  of  excise  which,  during  the 
time  of  any  such  custody  or  possession,  shall  be  or  shall  have  been  charged  or  become 
chargeable  on,  or  be  in  arrear  or  owing  from  or  l>y,  the  person  carrying  on  such  trade 
or  business  ; "  that  is,  from  the  maltster ;  and  they  are  [717]  to  be  subject  to  all  the 
duties  which,  during  the  time  of  any  such  custody,  shall  have  been  charged  or 
become  chargeable  upon  them. 

But  here  the  Crown  stands  upon  its  office  found,  and  it  is  the  duty  of  the  defendant 
to  defend  himself  against  every  possible  consti'uction  which  would  entitle  the  Crown 
to  the  goods;  and  he  must  shew  that  he  was  a  party  not  holding  in  trust  for  the 
maltster.  The  plea,  however,  only  alleges  that  he  was  a  factor  with  a  lien  upon  the 
goods.  But  a  lien  does  not  alter  the  nature  of  the  property.  There  is  no  difference 
between  the  lien  of  a  factor  for  advances,  and  the  lien  of  a  tradesman  in  respect  of 
goods  sent  to  him  to  be  made  or  repaired.  A  coachmaker  may  hold  my  carriage,  or 
a  tailor  my  coat,  till  I  have  paid  my  bill,  but  it  is  nevertheless  my  property,  and  he 
holds  it  in  trust  for  me.  The  nature  of  the  property  is  not  changed,  but  the  right  to 
demand  possession  is  deferred  until  his  claim  is  satisfied.  This  plea  only  shews  that 
the  party  is  a  trustee  upon  condition  that  the  owner's  right  to  have  the  goods  shall 
not  vest  until  the  lien  is  satisfied.  It  leaves  the  property  as  it  was,  for  the  holder 
cannot  sell  it.  Therefore  a  mere  allegation  of  a  lien  is  no  answer  to  the  claim  of  the 
Crown.  The  factor  had  no  power  of  selling  the  goods,  except  in  the  event  of  the 
maker  not  honouring  the  acceptances,  which  having  been  renewed,  the  defendant 
never  acquired  the  power  to  sell  till  after  the  teste  of  the  extent.  He  is  not  even 
a  factor,  but  a  mere  pledgee,  having  no  right  to  do  any  thing  with  the  goods. 
[Parke,  B.  My  difficulty  is  this,  whether  the  words  "  in  trust  for  "  are  to  be  construed 
in  the  same  way  as  the  terms  used  in  the  extent,  in  which  the  direction  is  to  seize 
any  goods  or  chattels  belonging  to  the  debtor.  If  the  construction  is  the  same,  the 
factor  who  has  a  lien  upon  the  goods  does  not  hold  them  in  trust  for  the  debtor, 
because  it  was  settled  in  Ecx  v.  Lee  (1  Price,  369),  that  a  factor  has  a  right  of  bis 
own,  and  that  they  aie  not  [718]  seizable  as  goods  in  the  hands  of  the  debtor.]  The 
stat.  28  Geo.  3  did  not  apply  in  that  case.  [Parke,  B.  It  does  not  necessarily  follow 
that  the  construction  of  the  v^'ords  is  to  be  the  same,  but  if  it  is.  Rex  v.  Lee  is  an 
authority,  for  a  factor  does  not  hold  the  goods  in  trust  for  the  debtor,  within  the 
meaning  of  that  term  in  the  extent.]  Even  according  to  the  strongest  way  of  putting 
that  ease,  the  Crown  has  a  right  to  seize,  subject  to  the  lien.  In  the  Attorney-General 
v.  Fort  (8  Price,  364),  where  a  sheriff  had  seized  the  goods  of  a  debtor  under  a  fi.  fa., 
and  executed  a  bill  of  sale  of  them  to  the  creditoi-,  and  given  him  possession,  and 
a  levari  facias  then  issued  by  the  Crown  for  penalties  incurred  by  the  debtoi',  it  was 
held,  that,  if  any  of  the  goods  included  in  the  bill  of  sale  had  been  made  chargeable 
with  the  duties  of  excise  in  arrear,  the  Crown  would  be  entitled  to  a  verdict  for  the 
value  of  those  goods,  notwithstanding  the  sale.  [Alderson,  B.  One  great  difticulty 
is  this:  on  the  17th  of  May,  the  day  before  the  last  act  passed,  the  party  was  under 
Ex.  Div.  vm.— 32 
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the  7  &  8  Geo.  4,  c.  53,  s.  28.  At  that  time,  though  the  defendant  had  made 
advances,  yet  he  was  not  a  person  who  was  in  possession  in  trust  for  the  maltster, 
because  the  advances  he  had  then  made  were  not  advances  which  he  could  claim  as 
against  the  Crown  ;  and  so  it  continued  up  to  the  time  when  that  act  ceased.  But 
the  moment  that  act  ceased,  the  same  enactment  took  place  under  the  act  of  Victoria, 
and  therefore  there  is  no  interval  of  time  in  which  his  lien  ever  arose,  inasmuch  as 
he  had  it  not  before  nor  after  the  statute  passed.]  A  lien  never  arose  unfettered  by 
the  provisions  of  the  statutes. 

Cur.  adv.  vnlt. 

The  judgment  of  the  Court  was  now  (.Jan.  30)  delivered  by 

Lord  Abixger,  C.  B.  This  was  a  writ  of  extent  issued  [719]  to  recover  a  debt 
due  to  the  Crown  from  a  maltster  of  the  name  of  Ai'mitage.  The  goods  which  are 
the  subject  of  this  discussion  were  seized  in  the  hands  of  Trueman,  the  defendant. 
Those  goods  consisted  of  certain  malt  manufactured  by  Armitage.  Trueman  was 
allowed  to  plead  to  the  extent,  in  order  to  state  his  interest  in  the  goods ;  and  it 
appeared  by  the  plea,  that  the  malt  in  question,  after  being  manufactured,  had  the 
duty  charged  upon  it,  and  that  the  duty  chargeable  upon  that  specific  malt  was  paid. 
It  was  then  deposited  with  the  defendant  Trueman,  upon  a  contract  that  he  was  to 
accept  certain  bills  of  exchange  on  the  part  of  Armitage  &  Co.,  and  that  the  malt  was 
to  be  held  by  him  as  a  pledge  for  the  payment  of  those  bills  of  exchange ;  and,  in 
case  the  bills  of  exchange  were  not  paid,  he  was  then,  and  then  only,  to  be  at  liberty 
to  sell  the  malt.  It  appears  that  the  bills  first  accepted  were  paid,  and  the  contract 
was  renewed,  and  further  bills  given,  for  which  the  malt  alread}'  deposited  was  held 
as  a  pledge.  Pending  the  period  before  the  second  set  of  bills  became  due,  the  malt 
was  seized.  Then  it  appears,  that,  after  those  goods  had  been  so  deposited,  the  act 
of  Parliament  upon  which  this  seizure  was  founded  was  passed,  which  is  the  act 
4  &  0  Vict.  0.  20 ;  and  it  was  alleged,  in  the  argument  on  behalf  of  the  defendant, 
that  that  act,  having  repealed  the  act  immediately  preceding  (the  7  &  8  Geo.  4,  c.  53) 
which  imposed  the  duty,  had  repealed  it  at  the  very  same  moment  when  the  new  act 
came  into  operation ;  and  that,  at  the  time  w^hen  these  goods  were  seized,  they  had 
never  been  liable  to  the  duties  under  the  former  act,  because  that  had  been  repealed ; 
and  it  was  insisted  that  no  duty  had  been  incurred  under  the  new  act,  and  that,  there- 
fore, the  case  was  like  some  of  those  cases  which  have  occurred  under  the  Bankrupt 
Act,  6  Geo.  4,  c.  16,  which  repealed  the  former  bankrupt  law.  It  has  been  held,  in 
several  cases,  that  a  fiat  could  not  be  sustained  which  had  been  [720]  issued  under 
the  new  bankrupt  law,  founded  upon  'an  act  of  bankruptcy  which  had  taken  place 
before  that  act  passed  ;  and  so  it  was  contended,  that  no  duty  had  attached  upon 
these  goods,  because,  the  former  act  having  been  repealed,  that  was  to  be  considered 
as  a  nullity,  and  the  new  act  was  prospective,  and  did  not  apply  to  cases  which 
occurred  before  the  new  act.  That  argument  was  undoubtedly  very  plausible  and 
ingenious,  and  it  might  perhaps  have  been  a  considerable  question,  whether  the  words 
"  in  the  custody  or  possession  of  any  factor  or  agent,  or  other  person  in  trust  for  the 
maltster,"  could  be  considered  as  applying  to  this  particular  case ;  because  the  defen- 
dant was  not  a  factor ;  he  had  no  power  of  sale.  He  was  clearly  not  an  agent.  He 
was  not  a  servant  of  the  maltster,  nor  could  he  be  said  to  hold  the  goods  in  trust  for 
the  maltster.  He  was  a  mere  pawnee.  A  mere  pawnee  is  neither  a  factor  nor  an 
agent,  nor  does  he  hold  the  goods  in  trust  for  the  principal,  the  owner,  and  conse- 
quently he  does  not  come  within  those  words  of  the  act,  And  if  the  case  had  rested 
entirely  upon  that  argument,  undoubtedly  there  would  have  been  great  ground  for 
saying  that  the  defendant  had  succeeded  in  establishing  his  case. 

But  in  the  course  of  the  argument  it  was  suggested,  that,  although  the  act  of 
Parliament  of  the  7  &  8  Geo.  4  had  been  repealed,  y'et  the  act  of  the  28  Geo.  3,  c.  37, 
was  not  repealed  ;  and  in  that  act,  which  was  still  in  force,  being  in  pari  materia,  and 
not  materially  altered  by  the  act  of  Geo.  4,  in  the  21st  section,"it  is  said,  "Whereas 
it  is  expedient  that  all  goods  and  commodities,  for  or  in  respect  whereof  any  duty  of 
excise  is  by  law  imposed,  and  also  the  materials,  preparations,  utensils,  and  vessels  in 
the  custody  of  the  maker  or  makers,  manufacturer  or  manufacturers,  of  such  goods 
and  cotnmodities  respectively,  should  be  subject  and  liable  to  duties  of  excise  in  arrear 
and  owing  from  [721]  time  to  time  by  such  maker  or  makers,  manufacturer  or  manu- 
facturers, and  also  subject  to  all  fines,  penalties,  and  forfeitures,"  and  so  on  ;  then  it 
is  enacted,  "  that  all  goods  and  commodities,  for  or  in  respect  whereof  any  duty  of 
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excise  is  by  law  imposed,  aud  all  materials,  preparations,  utensils,  and  vessels  in  the 
custody  of  the  maker  or  makers,  or  manufacturer  or  manufacturers,  of  such  goods  or 
commodities  respectivel}',  or  in  the  custody  or  possession  of  any  person  or  persons, 
to  the  use  of,  or  in  trust  for,  such  maker  or  makers,  or  manufacturer  or  manufacturers, 
shall  be  subject  and  liable  to,  and  the  same  are  hereby  made  chargeable  with,  all  the 
duties  of  excise  in  arrear  and  owing  from  time  to  time  from  or  by  such  maker  or 
makers,"  and  so  on  ;  so  as  to  make  all  goods  of  that  description  liable  to  arrears  of 
duties,  as  well  as  to  the  duties  imposed  upon  the  particular  commodities. 

Now,  this  act  being  in  force,  what  was  the  state  of  things  when  these  goods  were 
transferred  from  Armitage  to  Trueman  1  They  had  been  in  the  hands  of  Armitage, 
the  original  manufacturer  of  the  malt,  clearly  liable  not  only  for  the  specific  duties 
chargeable  upon  them,  but  for  all  the  duties  for  which  he  was  responsible  at  that 
time.  That  being  so,  then  by  virtue  of  this  act  they  were  transferred  to  the  possession 
of  Trueman,  subject  to  that  liability,  though  he  was  the  pawnee,  and  had  a  special 
interest  in  these  goods ;  that  interest  he  took  subject  to  the  claim  of  the  Crown,  to 
which  these  goods  were  liable  under  the  act  of  Parliament. 

It  appears  to  us,  therefore,  upon  consideration  of  the  whole  case,  that  the  judgment 
must  be  for  the  Crown.  It  was  stated  that  the  case  of  The  Attorney-General  v.  Fort 
(8  Price,  364)  decided  the  same  question ;  but  it  appears  to  me  that,  without  any 
authority,  the  matter  is  perfectly  plain,  that  the  goods  being  once  chargeable  by  the 
spirit  of  all  the  acts  of  [722]  Parliament,  they  cannot  be  discharged  except  by  an 
actual  bona  tide  sale,  which  had  not  taken  place  in  this  case. 

My  Brother  Parke  thinks  that  the  point  taken  in  Attorney-General  v.  Fort  was 
exactly  the  same  as  here. 

Judgment  for  the  Crown. 

Skllick  v.  Trevor  and  Daviks.  Exch.  of  Pleas.  June  10,  1843. — One  W.  T. 
being  possessed  of  certain  copyhold  premises,  mortgaged  the  same  to  P.,  and  by 
the  indenture  of  mortgage  covenanted  to  surrender  them  into  the  hands  of  the 
Dean  and  Chapter  of  W.,  the  lords  of  the  manor,  to  the  use  of  the  defendant, 
who  was  to  be  a  trustee  to  sell  the  premises,  in  the  event  of  default  being  made 
in  payment  of  the  mortgage  money.  W.  T.  made  no  surrender  in  pursuance  of 
the  above  indenture,  but  died  after  devising  all  his  real  property  to  certain 
trustees :  subsequently  to  the  death  of  W.  T.,  the  lords  of  the  manor,  at  the 
nomination  of  the  defendant,  granted  the  property  in  question  to  certain  persons 
upon  the  said  trusts,  &c.  mentioned  in  the  indenture  of  mortgage.  W.  T.,  in  his 
lifetime,  surrendered  other  property  to  the  lords  of  the  manor,  by  way  of 
mortgage  to  C,  in  consideration  of  a  loan  of  £100,  and  by  an  indenture  of  even 
date,  covenanted,  amongst  other  things,  to  repay  the  money  borrowed,  and  gave 
the  mortgagee  a  power  of  sale,  in  case  of  default  in  payment  of  the  money.  That 
indenture  was  stamped  with  an  ad  valorem  stamp  of  11.  10s.  The  defendant 
sold  the  whole  of  the  above  property  to  the  plaintifT  under  the  following 
conditions  of  sale  : — that  he  should  deduce  a  good  title  to  the  premises  for  the 
lives  by  which  they  were  held  under  the  Dean  and  Chapter  of  W.  ;  but  that  no 
earlier  or  other  title  should  be  deduced,  or  any  deed  or  document  produced 
anterior  to  the  last  copy  of  court  roll,  by  which  the  premises  were  granted  : — 
Held,  first,  that  the  defendant  shewed  no  title  in  himself,  as  no  surrender  of  the 
piemises  had  been  made  to  his  use  by  W.  T.,  and  that  the  vendee  was  not  pre- 
cluded by  the  conditions  of  sale  from  making  this  objection  to  the  title,  as  it 
appeared  on  the  face  of  the  abstract  delivered.  Secondly,  that  the  stamp  of  30s. 
was  sufficient. 

[S.  C.  12  L.  J.  Ex.  401.] 

Assumpsit  for  money  paid  by  the  plaintiff  for  the  defendants,  and  for  money  had 
and  received  by  the  defendants  to  the  use  of  the  plaintiff. 

Plea,  non  assumpsit. 

At  the  trial  before  Atcherley,  Serjt.,  at  the  last  Spring  As.sizes  for  the  county  of 
Somerset,  it  appeared  that  the  action  was  brought  to  recover  back  a  deposit  paid  on 
a  sale  of  certain  copyhold  property,  on  the  ground  that  a  good  title  had  not  been 
made  out.  It  appeared,  that  one  William  Tripp,  being  possessed  of  certain  copyhold 
property  held  by  him  under  the  Dean  and  Chapter  of  Winchester,  as  lords  of  the 
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manor  of  Bleadoii  and  Piiddie,  l<y  indenture,  dated  tlie  bth  of  M;iy,  1S21,  and  made 
between  himself  of  the  lirst  part,  Thomas  Powell  of  the  second  part,  and  the  defen- 
dant Trevor  of  the  thiid  part,  mortgaged  the  same  to  Powell,  and  covenanted  to 
sunen-[723]der  it  into  the  hands  of  the  lords  of  the  manor,  to  the  use  of  the  defendant 
Trevor,  with  power  to  Trevor  to  sell  the  same  in  the  event  of  default  being  made  by 
Tripp  in  payment  of  the  principal  money  to  Powell,  the  mortgagee.  Tripp  died  in 
October,  itS41,  without  having  .surrendered  the  premises  to  the  lords  of  the  manor; 
and  bv  his  will,  dated  in  fSei)tcmbei-,  lb41,  devised  the  premises  and  all  his  real  estate 
to  J.  "CorKeld  and  G.  Edwards,  in  trust  to  sell  or  mortgage  the  same.  By  copy  of 
court  roll,  of  the  iMith  of  May,  lti42,  the  Dean  and  Chapter  of  Winchester,  by  their 
steward,  granted  the  premises  to  J.  Tripp,  H.  Tripp,  and  J.  H.  Tiipp,  at  the  nomina- 
tion of  the  defendant  Trevor,  the  trustee  for  .sale,  upon  the  trusts  and  for  the  intents 
and  purposes  mentioned  in  the  mortgage  deed  of  the  8th  of  May,  1821.  On  the  10th 
of  June,  1837,  ^^'.  Ti'ipp,  in  consideration  of  £100  advanced  to  him  by  J.  Colston, 
made  a  surrender,  by  way  of  mortgage,  of  other  copyhold  property  to  the  lords  of  the 
manor,  the  same  to  be  void  on  repayment  of  the  sum  borrowed  ;  and  by  a  deed  of 
even  date,  covenanted  to  repay  the  sum  of  £100,  and  that,  if  default  should  be  made 
by  him  in  payment  of  the  money  borrowed,  Colston  should  have  power  to  sell  the 
premises.  The  deed  of  the  10th  of  June,  1837,  giving  the  power  of  sale,  was  stamped 
with  an  ad  valorem  stamp  of  11.  10s.  The  premises  mortgaged  to  Powell,  and  those 
surrendered  for  the  benefit  of  Colston,  consisting  of  lots  five  and  six,  were  put  up  to 
auction,  and  purchased  by  the  plaintifli',  under,  amongst  others,  the  following  conditions 
of  sale  : — That  the  vendors  should  pi-epare  and  have  ready  for  delivery  an  abstract  of 
their  title,  and,  "  subject  to  these  conditions,  shall  deduce  a  good  title  to  the  premises 
sold,  for  the  lives  by  which  the  same  copyhold  premises  are  now  holden  under  the 
Dean  and  Chapter  of  Winchester ;  but  no  earlier  or  other  title  shall  be  deduced,  nor 
any  deed  or  document  produced  anterior  to  the  last  copy  or  copies  of  court-roll,  by 
which  the  same  copyhold  premises  respect-[724]-ively  were  granted,  and  are  now 
holden  for  the  lives  therein  mentioned  respectively,  or  such  of  them  as  are  now  living  ; 
nor  shall  the  vendois  be  required  to  produce  the  court-rolls  of  the  said  manor  of 
Bleadon  and  Priddie,  or  to  produce  or  give  any  evidence  of  the  title  of  the  said  Dean 
and  Chapter,  under  whom  the  same  is  holden  as  lords  of  the  said  manor;  nor  shall 
any  purchaser  be  at  liberty  to  question  the  I'ight  of  the  lords  of  the  said  manor  to 
grant  such  copy  or  copies  respectively  :  and,  on  payment  of  the  remainder  of  the 
purchase-money,  the  vendors  shall  appear  at  the  next  manor  court,  and  surrender  in 
due  form."  The  defendants  having  delivered  an  abstract  setting  forth  the  title  as 
above  stated,  the  plaintift'  refused  to  complete  the  purchase,  on  the  grounds,  first  that 
the  defendants  Trevor  and  Davies  had  not  shewn  any  title  in  themselves  to  sell,  no 
surrender  of  the  premises  in  question  having  ever  been  made  from  W.  Tripp  to  the 
use  of  Trevor;  and  secondly,  that  the  deed  of  the  10th  of  June,  1837,  was  void  for 
want  of  a  proper  stamp,  as  a  stamp  for  11.  15s.  was  required  by  the  Stamp  Act.  The 
plaintiff'  thereupon  demanded  liack  the  deposit  money,  and,  on  the  defendants'  refusal 
to  return  it,  brought  the  present  action  to  recover  the  amount.  The  above  objections 
were  insisted  upon  at  the  trial ;  and  the  plaintiff'  obtained  a  verdict,  leave  being  given 
to  the  defendants  to  move  to  enter  a  nonsuit  or  a  verdict  for  them. 

Bompas,  Serjt.,  having  in  Easter  Term  last  obtained  a  rule  accordingly, 
Crowder  and  Butt  now  shewed  cause.  The  title  to  these  premises  was  clearly 
defective,  and  the  defendants  Trevor  and  Davies  had  no  title  to  convey  them.  They 
could  have  no  such  right,  because  Tripp  never  surrendered  the  premises  to  the  use  of 
Trevor,  but,  by  his  will,  devised  the  legal  estate  to  Corfield  and  Edwards  ;  and  although 
the  lords  of  the  ma-[725]nor  have  assumed  to  grant  the  premises,  they  could  have  no 
title  to  do  so  until  a  surrender  had  been  made  of  the  property  into  tlneir  hands;  for, 
as  Parke,  J.,  said,  in  Doe  d.  Tnnslill  v.  Bottdcll  (5  B.  &,  Ad.  135),  if  a  surrender  be 
void,  an  admittance  under  it  is  mere  waste  paper  (see  Doe  d.  Sweeting  v.  Helhiid, 
9  B.  &  Cr.  789).  But  it  will  be  said  that,  admitting  the  defendants  to  'have  no  legal 
title,  the  pl.-iintifi'  is  precluded  by  the  conditions  of  sale  from  taking  advantage  of  the 
defect.  Such  an  argument  might  be  well  founded,  if  a  good  court-roll  were  shewn  ; 
but  here  a  bad  title  appears  on  the  face  of  the  abstract  itself.  It  is  true  the  defendants, 
under  these  conditions  of  sale,  would  not  be  bound  to  produce  any  document  anterior 
to  the  last  court-roll ;  but,  as  a  prior  document  appears  on  the  face'of  the  title  deduced, 
the  plaintiff'  is  entitled  to  examine  its  validity.     The  title  was  here  clearly  defective. 
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In  Shepherd  v.  Kcatlei/ {]  C.  M.  &  R.  117),  where,  on  a  sale  hy  auction  of  leasehold 
property,  one  of  the  conditions  of  sale  was  that  the  vendor  should  not  be  obliged  to 
produce  the  lessor's  title,  it  was  held,  that  the  vendee,  having  aliunde  discovered 
certain  defects  in  the  lessor's  title,  was  entitled  to  insist  on  those  defects.  The  case 
oi  Spratf  v.  Jefferi/ (\0  B.  &  Cr.  ■2id  ;  5  Man.  *  liy.  188),  which  was  there  cited,  is 
distinguishable  ;  for  there  the  vendor  contracted  to  sell  the  lease  and  good-will  in 
trade  of  a  public-house  and  shop  as  he  held  the  same,  and  the  vendee  agreed  to  accept 
an  assignment  of  the  lease  and  premises,  without  requiring  the  lessor's  title  ;  by  which 
he  clearly  precluded  himself  from  inquiring  into  the  veiulor's  title. 

The  second  objection  to  this  title  is,  that  the  second  deed  of  the  10th  of  Juno, 
1837,  giving  the  power  of  sale,  was  improperly  stamped,  and  that  it  ought  to  have 
been  impressed  with  a  deed  stamp  of  11.  15s.  instead  of  an  ad  valorem  stamp  of  11.  10s. 
There  were  two  deeds  of  this  date.  The  [726]  first  was  a  mortgage  for  the  sum  of 
£100,  the  duty  on  which  is  11.  10s.  The  second  is  merely  a  deed  of  covenant,  and  is 
not  a  deed  atl'ecting  the  title  to  lands.  It  is  not  a  mortgage  at  all,  but  an  instrument 
which  comes  within  the  general  clause  in  the  Stamp  Act,  providing  for  deeds  "not 
otherwise  stamped."  But  if  it  can  be  considered  as  a  mortgage  at  all,  it  falls  within 
the  proviso  in  the  Stamp  Act,  5.5  Geo.  3,  c.  1S4,  schedule,  title  "Mortgage,"  which 
says,  "  that  where  several  distinct  deeds  falling  within  the  description  of  instruments 
charged  with  the  ad  valorem  duty  on  mortgages  shall  be  made  at  the  same  time  for 
securing  the  payment  of  one  and  the  .same  sum  of  money  ;  the  said  ad  valorem  duty, 
if  exceeding  £2,  shall  be  charged  only  on  one  of  such  deeds  ;  and  all  the  rest  shall  be 
charged  with  the  duty  to  which  the  same  may  be  liable  under  any  more  general 
description  of  such  deeds."  Now  it  is  clear  that  this  deed  of  covenant  does  not  fall 
within  the  tirst  part  of  the  proviso,  as  the  ad  valorem  duty  does  not  exceed  £'2.  But 
it  falls  within  the  latter  part  of  the  provi.so,  and  ought  in  that  case  also  to  have  been 
impressed  with  a  stamp  of  11.  15s.  [Lord  Abinger,  C.  B.  I  think  the  two  deeds 
form  one  security  ;  and  that  this  is  substantially  a  mortgage,  and  not  being  within  the 
proviso,  must  be  stamped  with  the  ad  valorem  duty.] 

Prideaux  (Bompas,  Serjt.,  with  him),  in  support  of  the  rule.  It  is  understood  that 
it  will  not  be  necessary  for  the  defendants  to  address  any  argument  to  the  Court  as 
to  the  point  respecting  the  stamp.  Then  the  rule  ought  to  be  made  absolute,  on 
three  grounds.  First,  that  the  plaintiff  is  precluded,  by  the  conditions  of  sale,  from 
taking  this  objection  to  the  vendor's  title  ;  secondly,  that  it  does  not  appear  that  the 
time  for  making  out  the  title  has  yet  elapsed,  the  defendants  having  till  after  the 
next  court  day  to  make  out  their  title  ;  and  thirdly,  that  no  valid  objection  existed 
to  the  title.  First,  this  case  falls  [727]  within  the  decision  in  Sjrratt  v.  Jejfhrij  (10  B. 
it  C.  249  ;  5  M.  &  R.  188),  and  is  distinguishable  from  the  case  of  Shepherd  v.  Keatley 
(1  C.  M.  &  R.  117).  A  vendor  may  make  any  terms  he  pleases,  and  if  the  vendee 
assents  to  the  conditions  imposed,  he  is  bound  by  them.  Now  here  the  condition 
was,  that  "  no  earlier  or  other  title  should  be  deduced  anterior  to  the  last  copy  of  court- 
roll."  The  plaintiff'  is,  therefore,  precluded  from  objecting  to  any  part  of  the  title 
prior  to  the  last  copy  of  court-roll.  And  besides,  here  the  purchaser  is  not  to  be  at 
liberty  to  question  the  right  of  the  lords  of  the  manor  to  grant  such  copies  of  court-roll. 
The  lords  of  the  manor  might  have  made  a  voluntary  admission  by  the  court-roll  of 
May,  1842,  and  their  title  to  do  so  would  be  immaterial,  Doe  d.  Buriiesa  v.  Thomitson 
(5  Ad.  &  Ell.  532  ;  1  Nev.  &  P.  215) ;  and  the  plaintiff'  is  estopped  from  denying  its 
validity.  The  only  way  in  which  the  Court  can  give  eff'ect  to  these  conditions  of  sale 
is,  by  deciding  that  the  purchaser  has  no  right  to  question  the  title  prior  to  the  last 
court-roll. 

Secondly,  the  plaintiff'  has  brought  his  action  too  soon,  for  the  defendants  were 
not  bound  to  make  out  their  title  before  the  next  court  day  had  elapsed,  and  it  does 
not  appear  that  that  day  has  passed.  In  Samom  v.  Rhodes  (6  Bing.  N.  C.  261  ; 
8  Scott,  544),  it  was  held,  that  where  no  precise  time  is  fixed,  within  which  the 
vendor  is  to  deduce  a  good  title,  it  ought  to  appear  that  he  had  been  allowed  a 
leasonable  time.  [Lord  Abinger,  C.  B.  That  point  was  not  taken  at  the  trial.]  It 
was  for  the  plaintiff  to  shew  that  a  reasonable  time  had  elapsed  ;  but  he  has  failed  to 
do  this,  as  he  does  not  shew  that  the  next  court  day  has  passed  :  and  it  is  submitted 
that  the  defendants  are  entitled  to  insist  upon  this  objection,  as  it  is  apparent  upon 
the  evidence,  and  the  case  was  reserved  generally. 

Thirdly,  no  valid  olijection  has  been  shewn  to  the  title.     [728]  A  contract  to  soil 
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land  consists  of  two  parts— a  contract  to  deduce  a  good  title,  and  a  contract  to  make 
a  valid  convej'anee.  The  former  is  fulfilled,  if  the  vendor  has  vested  in  himself,  oi'  in 
himself  and  "those  who  are  bare  trustees  for  him,  the  complete  legal  and  equitalile 
interest  in  the  propert.y.  The  rest  is  matter  of  conveyance,  the  non-fulfilment  of 
which  cannot  be  objected  to  by  the  purchaser  until  the  time  has  arrived  at  which  he 
is  entitled  to  have  the  property  vested  in  him,  (which  in  this  case  was  not  until  the 
next  court  day),  nor  until  he  has  tendered  for  execution  the  necessary  documents.  In 
Berkelej/  v.  Datth  (16  Ves.  380)  it  was  held,  that  an  outstanding  term  to  attend  the 
inheritance,  the  trusts  being  performed,  is  no  objection  to  the  title,  though  it  may  be 
an  objection  to  the  conveyance.  Here  the  legal  estate  being  outstanding  was  no 
objection  to  the  title,  and  the  defendants  would  have  been  ready  to  complete  the  title 
by  producing  a  conveyance  of  the  legal  estate. 

LoKD  AciNGER,  C.  B.  The  case  of  Bcrhelcy  v.  Daiih  was  a  case  where  a  liill  had 
been  filed  to  compel  specific  performance ;  and  it  was  held,  that  the  outstanding  term, 
although  it  might  form  an  objection  to  the  conveyance,  was  no  objection  to  the  title. 
That  case  does  not  go\'ei'n  tlie  present,  which  is  an  action  for  money  had  and  received, 
and  depends  upon  the  question,  whether  the  defendants  had  a  reasonable  time  after 
the  contract  within  which  to  make  out  their  title.  The  decision  in  Shepherd  v.  Keatley 
is  applicable  to  this  case.  By  the  conditions  of  sale,  the  defendants  are  not  bound  to 
produce  any  earlier  title-deed  than  the  last  copy  of  court-roll ;  that  protects  them  from 
any  other  title  anterior  to  that  court-roll ;  but  still  the  plaintiff  is  at  liberty  to  shew 
aliunde  that  the  title  is  void.  It  is  said,  however,  that  the  defendants  must  have  a 
reason-[729]-able  time  to  make  out  their  title  ;  whether  they  had  that  reasonable  time 
in  this  case  would  be  a  question  of  fact  for  the  jury.  Now  the  circumstances  are, 
that  the  sale  took  place  in  July  1S42,  and  the  action  was  not  brought  until  the 
January  following.  It  appears  to  me,  therefore,  that  the  defendants  had  a  reasonable 
time  ;  and  it  is  quite  clear  that  at  the  present  moment  the  title  is  insufficient.  I  am  of 
opinion,  therefore,  that  the  plaintiti  is  entitled  to  recover.  As  to  the  other  que.stion, 
I  think  that  the  proviso  in  the  Stamp  Act  has  no  application  to  this  case,  and  that  the 
stamp  is  sufiScient.     The  rule  must  therefore  be  discharged. 

RoLFE,  B.  I  am  of  the  same  opinion.  There  can  be  no  doubt  that  a  party  has  a 
right  to  stipulate  that  a  purchaser  shall  take  that  interest  only  which  he  himself  has 
in  the  premises ;  and  in  this  case  the  vendors  have  stipulated  by  the  conditions  of  sale, 
that  they  shall  not  be  bound  to  produce  a  title  anterior  to  the  last  copy  of  the  court- 
roll.  They  then  go  on  to  stipulate,  that  they  shall  not  be  bound  to  produce  or  prove 
the  title  of  the  lords  of  the  manor,  the  Dean  and  Chapter ;  their  intention  being  that 
the  last  copy  of  the  court-roll  only  shall  be  produced,  and  that  the  title  of  the  Dean 
and  Chapter  shall  not  be  ripped  up.  But  here  the  title  which  they  did  produce  is 
defective  on  the  face  of  it,  and  it  nevei'  could  have  been  intended  that  the  purchaser 
should  be  precluded  from  objecting  to  the  title  which  the  vendors  should  produce,  if 
defective.  As  to  the  other  point,  I  think  that  the  two  documents  of  the  10th  of 
June,  1837,  constituted  but  one  mortgage,  that  they  do  not  fall  within  the  proviso  in 
the  Stamp  Act  relating  to  mortgages,  and  that  the  stamp  is  sufficient. 

Kule  discharged. 

[730]  FoRJiAN  V.  Dawes  and  Another.  Exch.  of  Pleas.  June  13,  1843.— By  a 
court  of  requests  act  it  was  enacted,  that  no  action  should  be  brought  for  any 
matter  done  in  pursuance  of  the  act  until  a  month's  notice  of  action  should  be 
given,  &c.,  and  if  in  such  action  it  should  appear  to  be  so  done,  the  jury  should 
find  for  the  defendant,  and  upon  such  verdict,  or  if  the  plaintiff  should  become 
nonsuited,  "  or  if  upon  a  verdict  or  demurrer  judgment  shall  be  given  against  the 
plaintifi;  the  defendant  should  recover  treble  costs."  The  defendant  obtained  a 
verdict  without  having  given  any  evidence,  the  plaintiff  having  failed  to  establish 
any  case  :— Held,  that  the  defendant  was  entitled  to  treble  costs  without  entering 
a  suggestion  on  the  roll,  or  having  given  the  act  of  Parliament  in  evidence 
at  the  trial. 

[S.  C.  1  D.  &  L.  299;  12  L.  J.  Ex.  437.     Discussed,  North  Metropolitan  Tranmaya 
Company  V.  London  County  Council,  [1898]  2  Ch.  145.] 

^  Trespass  for  seizing  the  plaintiff's  goods,  under  an  execution  issued  out  of  the 
Wolverhampton  Court  of  Requests.     Plea,  not  guilty,  by  statute. 
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At  the  trial,  the  plaintiff  completely  failed  in  establishing  his  case,  and  the  jury 
found  a  verdict  for  the  defendants,  withont  an\'  evidence  having  been  adduced  on 
their  part. 

By  the  48  Geo.  3,  c.  ex.  (local),  intituled  "An  act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  township  of  Wolverhampton,  and  the  several 
parishes  and  places  therein  mentioned,"  it  is  enacted,  (b}'  s.  52),  "that  no  action  shall 
be  brought  against  any  person  for  anything  done  in  pursuance  of  this  act,  until  notice 
thereof  shall  have  been  given  &c.  at  least  one  calendar  month  before  the  suing  out  and 
serving  of  the  same  &c.  ;  and  the  defendant  or  defendants  in  such  action  shall  and 
may  plead  the  general  issue,  and  give  this  act  and  the  special  matter  in  evidence,  and 
that  the  same  was  done  in  pursuance  and  by  the  authority  of  this  act  ;  and  if  the 
same  shall  appear  to  have  been  so  done  &c.,  then  the  jury  .shall  find  for  the  defendant 
or  defendants ;  and  upon  such  verdict,  or  if  the  plaintiff  or  plaintiffs  shall  become  non- 
suited or  discontinue  such  action,  or  if,  upon  a  verdict  or  demurrer,  judgment  shall  be 
given  against  the  plaintiff  or  plaintiffs,  the  defendant  or  defendants  shall  and  may 
recover  treble  costs."  The  Master  having,  in  pursuance  of  the  above  act,  taxed  treble 
costs  in  favour  of  the  defendants  in  this  cause,  Godson  obtained  a  rule  to  shew  cause 
why  the  Master  should  not  review  his  taxation,  and  reduce  the  amount,  on  the 
ground  that  the  defendants  were  not  entitled  to  treble  costs,  as  they  had  not  entered 
any  suggestion  on  the  record,  and  had  not  given  the  act  in  evidence  at  the  trial. 

[731]  W.  J.  Alexander  (Talfourd,  Serjt.,  with  him)  now  shewed  cause.  First,  a 
suggestion  was  not  necessary  ;  for  the  statute  does  not  require  it.  The  statute  says, 
that  if,  upon  a  verdict  or  demurrer,  judgment  shall  be  given  against  the  plaintiff"  or 
plaintiff's,  the  defendant  shall  recover  treble  costs.  The  defendants  having  succeeded 
at  the  trial,  the  judgment  is  regular,  without  any  suggestion  being  entered  ;  and  it 
would  not  appear  from  the  judgment  whether  treble  costs  had  been  charged  or  not : 
Tl'dls  V.  Ody  {2  C.  M.  &  E.  184).  In  that  case  Parke,  B.,  says,  "There  are  some 
cases  in  which  a  suggestion  must  be  entered  up,  as  where  the  defendant  seeks  to 
deprive  the  plaintiff  of  costs  under  the  court  of  requests  acts  ;  but  here  the  judgment 
would  be  regular  without  such  suggestion  being  entered.  If  the  defendant  entered 
up  judgment  for  treble  costs,  the  Court  could  not  see  from  the  judgment  whether  he 
had  charged  treble  costs  or  not.  It  was  held,  in  Finlai/  v.  Scaton  (1  Taunt.  210),  that 
neither  a  certificate  from  the  Judge,  nor  a  suggestion  on  the  roll,  is  necessary  to 
entitle  a  defendant  to  double  costs  under  the  11  Geo.  2,  c.  19.  There  the  words  in 
the  statute  are,  shall  '  recover  double  costs.'  I  do  not  say  whether  it  is  not  necessary 
to  enter  a  suggestion  in  the  present  case.  If  the  words  had  been  '  shall  recover  treble 
costs,'  it  is  quite  clear,  on  the  authority  of  that  case,  that  it  would  not  have  been 
necessary  to  do  so."  That  judgment  is  expressly  in  point,  and  is  decisive  to  shew 
that  no  suggestion  was  necesisary  here.  But  then  it  is  said,  that  the  defendaiit.s,  in 
order  to  entitle  themselves  to  treble  costs,  ought  to  have  given  some  evidence  to 
bring  the  case  within  the  act.  But  it  sufficiently  appeared  that  they  were  proceed- 
ings under  the  act.  Notice  of  action  had  been  given,  and  the  plea  was,  not  guilty  by 
statute.  It  was  not  necessary  to  produce  the  warrant  to  shew  that  the  goods  were 
seized  under  the  execution,  as  it  was  clear,  from  the  plaintifl"s  [732]  own  shewing, 
that  it  was  so,  and  that  the  seizure  was  justifiable,  and  therefore  the  trespass  was  not 
proved.  It  was  not  denied  before  the  Master,  that  this  was  an  action  for  a  matter 
done  in  pursuance  of  the  act. 

Godson,  in  support  of  the  rule.  As  the  warrant  was  not  put  in  and  proved,  the 
Court  has  no  judicial  knowledge  that  the  proceedings  were  for  anything  done  under 
the  act ;  and  the  defendants  are  in  the  same  situation  as  if  this  were  a  simple  trespas.s, 
and  the  words  "  by  statute  "  were  not  added  to  the  plea  of  not  guilty.  The  defendants 
not  having  given  any  evidence  to  shew  that  their  defence  was  under  the  act,  and  no 
certificate  of  the  Judge  having  been  produced  to  that  effect,  the  Court  has  no  judicial 
knowledge  that  the  defendants  are  entitled  to  treble  costs,  and  they  ought  not  to  be 
allowed.  He  referred  to  the  ruling  in  Fonium  v.  Davxs  (1  Car.  &  Marshm.  127),  on 
the  first  trial  of  this  cause. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged  with 
costs.  I  think  the  Court  granted  the  rule  without  sufficiently  considering  the  meiits 
of  the  application  ;  for  it  appears  to  me,  upon  consideration,  that  there  was  no  ground 
or  pretence  whate\-er  for  it.  The  words  of  the  act  of  Parliament  are  jjrecise,  that  if 
an  action  is  brought  for  any  matter  done  by  virtue  of  this  statute,  the  plaintiti'  shall 
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give  one  mouth's  notice  of  the  action  before  he  brings  it,  and  that  he  shall  be  punished, 
if  he  be  nonsuited,  or  a  verdict  pass  against  him,  hy  the  payment  of  treble  costs  to  the 
defendant.  According  to  Mr.  Godson's  interpretation  of  the  act,  if  the  plaintiff  is 
nonsuited  because  he  fails  to  give  any  evidence  at  all,  the  party  who  defends  the 
action  never  can  recover  treble  costs.  Then  what  is  the  meaning  of  the  act  of 
Parliament !  The  record  does  not  state  that  the  action  was  brought  for  a  matter 
done  [733]  in  pursuance  of  the  act,  and  there  was  no  plea  that  a  notice  was  served  to 
that  eflect.  But  suppose  there  was  a  plea  to  that  effect,  then,  according  to  Mr.  Godson, 
that  plea  ought  to  be  proved  before  the  defendant  can  derive  any  advantage  from  the 
act.  But  if  that  be  so,  what  becomes  of  all  the  provisions  in  the  statute  aljout  a 
nonsuit  1  This  is  precisely  a  case  where  a  verdict  is  given  against  the  plaintiff', 
because  he  did  not  prove  his  notice  of  action  under  the  statute.  But  it  is  said  that  a 
suggestion  ought  to  have  been  entered.  It  is  not,  however,  usual  for  any  application 
to  be  made  to  the  Court  upon  the  subject  of  a  suggestion  ;  indeed,  no  suggestion  is 
necessary  merely  to  increase  the  costs,  because  the  costs  are  dependent  upon  the 
record ;  and  certainly  the  Master,  in  this  case,  has  followed  the  usual  course,  where  it 
appeared  to  him,  on  the  admission  of  the  parties  or  upon  affidavit,  that  the  action 
relating  to  the  matter  in  question  had  its  origin  from  an  order  or  judgment  of  the 
court  of  requests.  That  course  is,  to  look  at  the  statute,  to  see  what  should  be  done 
with  the  case  with  respect  to  the  costs.  That  is  the  ordinary  practice,  and  the 
Master  could  not  do  otherwise.  I  think  there  was  no  ground,  therefore,  for  this  rule, 
and  that  it  must  be  discharged  with  costs. 

GuRNEY,  B.,  concurred. 

RoLFE,  B.  When  Mr.  Godson  moved  the  rule,  it  was  upon  two  grounds :  first, 
that  the  statute  did  not  give  costs  when  the  defendant  did  not  give  evidence ;  and 
secondly,  that  the  Master  had  not  taken  the  proper  course  to  adjudicate  upon 
the  costs. 

With  regard  to  the  first  point,  that  the  defendant  had  given  no  evidence,  and 
therefore  that  he  was  not  entitled  to  the  costs,  I  apprehend  that  is  not  required.  The 
defendant  is  not  obliged  to  give  evidence  to  entitle  himself  to  costs.  That  impression 
may  have  arisen  from  an  ex-[734]-pression  found  in  this  act  of  Parliament,  and  in 
many  others — an  unhappy  expression,  that  a  party  "  may  give  this  act  and  the  special 
matter  in  evidence ;  "  but  that  means,  I  apprehend,  that  the  party  may  plead  the 
general  issue,  and,  without  reference  to  the  general  rules  of  pleading,  give  the  special 
matter  of  defence  in  evidence ;  but  it  does  not  mean  that  he  is  to  give  evidence  if 
nothing  calls  for  an  answer  from  him.  And  it  is  conclusive  that  such  is  its  meaning, 
that  the  defendant  is  equally  to  have  treble  costs  if  the  plaintiff'  be  nonsuited. 

Then  the  second  point  was,  whether  the  Master  has  taken  the  proper  means  in 
deciding  as  to  the  costs?  I  think  he  has,  because,  as  my  Lord  has  said,  it  is  not 
necessary  to  have  a  suggestion  to  entitle  a  party  to  treble  "costs.  If  the  losing  party 
is  to  have  some  costs  given  to  him,  then  it  is  necessary  to  have  some  suggestion  on 
the  record ;  but  that  is  not  the  case  here.  The  decision  of  the  Master,  certainly,  is  in 
conformity  with  the  ordinary  proceeding. 

Rule  discharged. 

MartixV  v.  Daws.  Exch.  of  Pleas.  June  13,  1843.— The  venue  cannot  be  changed 
upon  the  ordinary  affidavit,  in  an  action  on  an  award.— And  an  action  of 
assumpsit  for  not  surrendering  to  the  plaintiff  certain  copyhold  premises,  pursuant 
to  an  award,  which  directed  such  surrender  on  the  plaintiff"s  paying  a  certain  sum 
to  the  defendant,  is  an  action  on  an  award,  within  the  meaning  of  the  rule  as  to 
the  change  of  venue. 

[S.  G.  1  D.  &  L.  279  ;  12  L.  J.  Ex.  472.] 

This  was  an  action  of  assumpsit,  the  venue  in  which  was  laid  in  London.  The 
declaration  set  forth  an  award,  made  upon  a  reference  of  all  matters  in  difference 
between  the  plaintiff  and  defendant,  under  an  order  of  Alderson,  B.  By  this  award, 
dated  30th  September,  1 842,  after  reciting  (inter  alia)  that  the  plaintiff  had  given  a 
bond  to  one  Barton  to  secure  the  sum  of  £400  and  interest,  and,  as  a  collateral 
security,  had  surrendered  to  him  certain  copvhold  premises  within  the  manor  of 
Kobertsthorpe,  in  the  county  of  Sussex ;  that  the  defendant  had  paid  off  the  principal 
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and  interest  due  upon  the  bond  in  the  year  1824,  [735]  and  had  thereupon  been 
admitted  to,  and  ever  since  continued  in  possession  of,  the  premises  :  the  arbitrators 
found  that  the  balance  due  from  the  phiintift'  to  the  defendant,  in  respect  of  principal 
and  interest,  was  the  sum  of  £214  and  no  more,  and  directed  that,  on  or  before  the 
25th  of  March  then  next,  the  plaintitt"  should  pay  that  sum  to  the  defendant,  and 
thereupon  the  defendant  should,  at  the  next  court  for  the  said  manor,  surrender  the 
said  copyhold  premises  to  the  use  of  the  plaintiff.  The  declaration  then  stated,  in 
substance,  that  the  defendant,  in  Michaelmas  Term,  1842,  obtained  a  rule  nisi  for 
setting  aside  the  award,  on  several  grounds  therein  mentioned,  which  was  discharged 
with  costs  in  last  Hilary  Term  ;  and  that  thereby  the  defendant  dispensed  with  the 
strict  performance  of  the  award  in  respect  to  the  payment  by  the  plaintiff  of  the  £214, 
and  gave  the  plaintiff  a  further  reasonable  time  for  that  purpose  ;  that  the  costs  were 
taxed  on  the  said  rule  at  151.  10s.  6d.  ;  that  the  plaintiff  afterwards,  and  within  a 
reasonable  time,  to  wit,  on  &c.,  tendered  to  the  defendant  the  balance  due  to  him 
after  deducting  the  said  costs,  viz.  1981.  9s.  6d.,  but  that  he  refused  to  receive  the 
same  ;  and  that  he,  the  plaintiff',  had  always  been  ready  and  willing  to  pay  him  the 
said  sum  of  £214  ;  and  assigned  as  a  breach,  that  the  defendant  had  not  surrendered 
to  him  the  copyhold  premises. 

In  Easter  Term  (May  6), 

Bramwell  moved  to  change  the  venue  to  the  county  of  Sussex,  on  the  usual  affidavit 
that  the  cause  of  action  arose  in  that  county ;  and  contended,  that  this  was  not  an 
action  on  an  award,  and  therefore  not  within  any  rule  which  prevented  the  venue 
from  being  changed  in  such  actions,  and  which  applied  only  to  cases  where  the  mere 
production  of  the  instrument  entitled  the  plaintiff'  to  recover.  Here  the  statement  of 
the  award  was  merely  introductory,  and  more  was  [736]  necessary  to  be  averred,  to 
entitle  the  plaintiff"  to  recover.  This  award  did  not  direct  the  surrender  absolutely, 
but  only  conditionally  on  the  plaintiff's  doing  an  act  himself,  viz.  payment  of  the 
balance  due  to  the  clefendant.  [Parke,  B.,  mentioned  Whithurn  v.  Staines  (2  Bos. 
&  P.  355).]  Even  if  that  case  were  considered  as  an  authority,  that  in  an  action  on 
an  award  the  venue  is  not  changeable,  this  could  scarcely  be  said  to  be  such  an  action 
(8  M.  &  W.  640).  But  even  if  this  were  an  action  on  an  award,  Moridel  v.  Steele 
shewed  that  the  venue  might  be  changed  in  such  action. 

The  Court  (c)  granted  the  rule,  Parke,  B.,  expressing  an  opinion,  that,  since  the 
case  of  Mondel  v.  Steele,  it  was  to  be  considered  that  the  rule,  which  prohibited  the 
change  of  venue,  applied  only  to  actions  of  debt  or  covenant  on  a  specialty,  and  to 
bills  or  notes,  and  therefore  not  to  an  action  upon  an  award,  which,  although  under 
seal,  was  not  a  specialty. 

On  a  former  day  in  this  term.  Hoggins  obtained  a  rule  to  shew  cause  why  the 
rule  to  change  the  venue  should  not  be  discharged,  on  the  ground  that  it  was  not  a 
case  in  which  the  venue  could  be  changed  on  the  ordinary  affidavit.    Against  that  rule 

Bramwell  now  shewed  cause.  This  is  in  truth  not  an  action  upon  the  award, 
hut  upon  a  new  agreement  founded  on  it,  and  therefore,  even  if  the  venue  cannot 
be  changed  in  an  action  upon  an  award  on  the  ordinary  affidavit,  that  rule  does 
not  apply  in  the  present  case.  [Lord  Abinger,  C.  B.  The  award  does  not  go  for 
nothing,  because  you  do  not  proceed  immediately  upon  it.  It  is  the  foundation 
of  the  action.]  If  this  were  an  action  on  the  award,  the  breach  would  be  the  not 
doing  what  the  award  ordered,  but  it  is  not.  The  award  directs  a  reconveyance  at 
the  [737]  next  Court  after  the  25th  March,  1842,  upon  payment  of  money  by  the 
plaintiff'  on  that  day  ;  but  this  is  not  the  breach.  But  taking  this  to  be  an  action  on 
the  award,  the  case  of  Mondel  v.  Steele  is  an  authority  that  the  venue  may  be  changed 
in  all  actions  on  written  contracts,  except  in  actions  of  debt  or  covenant  on  a  specialty, 
where  the  debt  accrues  by  the  instrument  merely,  and  actions  on  bills  or  notes  ;  and 
therefore  the  prohibition  does  not  apply  to  an  award.  In  that  case,  Parke,  B.,  in 
delivering  the  judgment  of  the  Court,  says  (8  M.  &  W.  644),  "  We  think  it  cannot 
be  laid  down  as  a  general  proposition,  that  the  venue  is  not  to  be  changed  in  actions 
on  contracts  appearing  by  the  declaration  to  be  in  writing.  There  does  not  seem  to 
be  any  principle,  and  but  little  precedent,  in  support  of  so  extensive  an  exception  to 
a  general  rule,  which  in  conformity  to  the  statute  law  is,  that  actions  should  be  tried 
where  the  cause  of  action  arises."     It  may  be  said,  that  this  award  is  in  the  nature  of 

(c)  Parke,  B.,  Alderson,  B.,  Gurney,  B.,  and  Rolfe,  B. 
Ex.  Div.  vm.— 32* 
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a  specialty  ;  but  although  it  is  under  seal,  it  is  not  a  specialty,  for  it  is  not  a  deed. 
Even  if  it  were,  the  venue  might  be  changed,  for  it  is  not  in  every  action  on  specialties 
that  it  cannot  be  changed.  The  ground  on  which  the  venue,  in  actions  on  specialties 
and  notes,  has  been  held  not  to  be  changeable,  is  well  stated  by  Cresswell  in  argument 
in  Mandd  v.  Sleek,  viz.  "  that  a  bond  is  a  debt  everywhere,  and  so  is  a  bill  of  exchange 
or  promissory  note :  the  person  liable  upon  those  instruments  contracts  to  pay  in  one 
place  as  well  as  another,  and  no  locality  can  attach  to  them  ;  and  the  defendant  cannot 
properly  say  that  the  cause  of  action  arose  in  one  place  more  than  another."  In  the 
case  of  a  bond  or  note,  it  is  almost  impossible  to  say  that  proof  would  be  required  in 
any  one  county  in  particular.  The  instrument  and  the  debt  are  the  same  thing ;  the 
instrument  is  the  cause  of  action.  And  the  instrument  being  in  one  county  cannot 
be  the  reason,  because  it  ma\'  [738]  be  removed  before  the  trial.  The  rule  which  was 
correctly  applied  to  actions  on  those  instruments,  where  the  debt  is  due  by  the  instru- 
ment itself,  has,  it  is  submitted,  been  incorrectly  applied  to  actions  on  instruments 
where  the  debt  was  due,  not  by  virtue  of  the  instrument  alone,  but  by  that  and  the 
existence  of  collateral  matters.  The  mistake  arose  from  supposing  that  the  venue 
was  not  changeable  in  actions  on  bonds,  not  for  the  reason  above  given,  but  because 
they  were  specialties.  The  next  extension  was  to  all  actions  on  writings,  and  proceeded 
from  a  similar  mistake.  The  reason  for  saying  that  the  cause  of  action  on  a  bond  or 
note  does  not  arise  in  any  particular  county,  surely  cannot  apply  to  the  present  case. 
Here  the  debt  does  not  arise  on  the  instrument  per  se.  In  those  actions  there  is  no 
averment  of  place  in  the  declaration,  that  might  not  truly  be  put  in  any  county,  except 
the  making  of  the  instruments,  and  it  is  not  where  they  were  made,  but  where  they 
are,  which  is  material,  and  the  proof  thereof  arises  wherever  the  handwriting  is  :  but 
in  this  case  there  are  many  averments  of  facts  which  must  have  happened  in  a  particular 
place,  and  the  witnesses  to  prove  them  must  have  been  in  that  place.  Whitburn  v. 
Staines  (2  Bos,  &  P.  3.55)  is  not  an  authority  to  the  contrary  ;  for,  independently  of 
the  refusal  to  grant  the  rule  not  being  an  absolute  one,  as  was  observed  by  this  Court 
in  Mondel  v.  Steele,  it  does  not  appear  that  it  was  not  an  award  for  the  payment  of  a 
sum  of  money  only,  in  which  case  the  instrument  creates  the  debt,  and  not,  as  in  the 
present  case,  for  the  performance  of  some  other  matter.  In  Anlen  v.  Morningtoii 
(4  Tyrw.  .56),  where  the  Court  refused  to  bring  back  the  venue,  which  had  been 
changed  to  Hereford,  in  covenant  on  a  lease  foi'  non-payment  of  rent  for  pi'emises 
situate  there,  Bayley,  B.,  says,  "  Does  the  principle  of  the  rule  for  retaining  the  venue 
in  actions  on  specialties  apply,  except  where  they  are  for  payment  of  money  ? "  The 
au-[739]-thorities  are  collected  in  Tidd's  Practice,  vol.  1,  604,  and  after  stating  the 
exceptions,  it  is  said,  "  But  the  venue  may  still  be  changed  in  an  action  upon  a  policy 
of  insurance,  not  being  by  deed."  Actions  on  awards  are  in  truth  actions  on  the 
agreements  to  perform  those  awards.  The  action  must  be  on  the  agreement.  And 
this  is  an  action  on  the  agreement  to  perform  the  award.  In  Whitburn  v.  Staines,  the 
Court  only  intimated  an  opinion  that  the  application  could  not  succeed  :  they  did  not 
decide  the  point.  And  Parke,  B.,  said,  when  this  rule  to  change  the  venue  was  moved 
for,  that,  .since  the  case  of  Mondel  v.  Steele,  it  must  not  be  taken  that  the  venue  will 
not  be  changed  in  an  action  on  an  award. 

Hoggins,  contra,  was  stopped  by  the  Court. 

Lord  Abinger  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 
AVe  cannot  take  the  law  from  the  casual  expressions  of  judges,1)ut  must  look  to  decided 
cases.  The  case  of  Slanioay  v.  Heslop  (3  B.  &  Cr.  9  ;  4  D.  &  R.  635),  is  a  direct 
authority  that  the  Courts  will  not  change  the  venue  in  an  action  on  an  award. 
Abbott,  C.  J.,  there  says,  "  There  is  not  "any  case  deciding  that  the  venue  may  be 
changed  in  an  action  on  an  award,  and  as  the  contrary  has' been  held  in  the  Court  of 
Common  Pleas,"  alluding  to  IFhitburn  v.  Staines,  "  we  think  it  best  that  the  practice 
of  this  Court  should  be  conformable  to  that  decision."  I  think  the  practice  has  been 
settled  by  those  decisions.  The  rule  will  therefore  be  absolute,  the  costs  to  be  costs 
in  the  cause. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 
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[740]     Harvey  i:  Pocock  and  Others.     Exch.  of  Pleas.     June  12,  1843.— Where 

;i  huidlord  distrains  for  rent,  amongst  other  things,  goods  which  are  not  distrain- 
able  in  law  (as  looms  in  work,  there  being  suthcient  without  them  to  satisfy  the 
rent),  and  the  tenant  pays  the  amount  of  the  rent  and  the  costs  of  distress,  upon 
which  the  distress  is  withdrawn  altogether ;  the  tenant  is  entitled,  in  an  action  of 
trespass,  to  recover  only  the  actual  damages  sustained  by  the  taking  of  those 
particular  goods,  and  not  the  whole  amount  paid  by  him. — In  such  a  case,  the 
distrainor  is  a  trespasser  ab  initio  only  as  to  the  goods  which  were  not  distrainable. 

[S.  C.  12  L.  J.  Ex.  434.] 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house,  and  therein  levying, 
.seizing,  distraining,  and  impounding  his  goods,  until  he  the  plaintiff  was  forced  and 
obliged,  in  order  to  release  the  same,  to  pay  the  sum  of  81.  1.5s.  Plea,  not  guilty, 
by  statute. 

At  the  trial  before  Gurney,  B.,  at  the  Middlesex  Sittings  iu  Easter  Term,  it 
appeared  that  the  distress  in  question  was  made  for  81.  due  from  the  plaintiff,  who 
was  a  willow- weaver,  for  rent  of  the  house  and  premises  occupied  bv  him.  Among 
the  goods  included  in  the  inventory  were  six  looms  then  at  work,  and  without  which 
there  was  sufficient  on  the  premises  to  satisfy  the  distress.  Nothing  was  removed, 
nor  was  any  injury  whatever  done  to  any  of  the  goods.  The  defendants  remained  in 
possession  for  five  days,  when  the  defendant  paid  the  rent  due,  together  with  15s.  6d. 
for  costs,  and  the  distress  was  withdrawn.  The  learned  Judge,  in  summing  up,  told 
the  jury  that  the  distraining  of  the  looms  entitled  the  plaintiff  to  a  verdict  for  the 
value  of  the  goods  so  taken,  and  that  it  was  for  them  to  say,  no  damage  having  been 
proved,  whether  they  would  give  the  plaintiff  any  greater  damages  than  the  amount 
paid  by  him  to  redeem  them.     The  jury  found  for  the  plaintiff,  damages  81.  15s.  6d. 

In  Easter  Term,  Kelly  obtained  a  rule  to  shew  cause  why  a  new  trial  should  not 
be  had,  or  the  damages  reduced  to  15s.  6d.  or  to  Is. 

Jervis  and  E.  -lames  now  shewed  cause.  The  plaintiff'  was  entitled  to  recover  in 
this  action  the  full  value  of  the  goods  taken,  without  any  deduction  being  made  for 
the  rent.  This  is  an  action  of  trespass  for  the  unlawful  seizure  of  the  plaintiff's  goods, 
and  not  an  action  on  the  case  founded  upon  an  irregularity  in  the  conduct  of  the  dis- 
[741]-tress.  The  taking  of  the  looms,  there  being  a  sufficient  distress  without  them, 
made  the  defendants  trespassers  ab  initio.  The  stat.  11  Geo.  2,  c.  19,  s.  19,  is  a 
legislative  declaration  of  the  pre-existing  law,  both  as  to  actions  of  trespass  and  on  the 
case  for  an  illegal  seizure  of  the  goods  as  a  distress.  The  preamble  states,  that 
"whereas  it  hath  sometimes  happened,  that  upon  a  distress  made  for  rent  justly  due, 
the  directions  of  the  stat.  2  W.  &  M.  e.  5,  have  not  been  strictly  pursued,  but  through 
mistake  or  inadvertence,  &c.,  some  irregularity  or  tortious  act  hath  been  done  in  the 
disposition  of  the  distress  so  taken,  for  which  the  party  distraining  hath  been  deemed 
a  trespasser  ab  initio,  and  in  an  action  brought  against  him  as  such,  the  plaintiff'  hath 
Ijeen  entitled  to  recover,  and  hath  actually  recovered,  the  full  value  of  the  rent  for 
which  such  distress  was  taken  :  "  and  then  the  clause  provides,  that  in  such  cases  of 
subsequent  irregularity  the  distress  shall  not  therefore  be  deemed  unlawful,  nor  the 
parties  trespassers  ab  initio ;  but  the  party  aggrieved  shall  recover  satisfaction  for  the 
special  damage  in  any  action  of  trespass  or  on  the  case.  In  an  action  on  the  case, 
therefore,  for  an  irregularity  in  the  disposition  of  the  distress  after  it  is  taken,  the 
plaintiff'  can  recover  only  the  value  of  the  goods,  minus  the  rent:  Bujgins  v.  Oooda 
(2  C.  &  J.  364).  But  that  case  is  no  authority  on  the  present  occasion,  because  this 
is  a  void  distress,  for  which  trespass  lies  independenth'  of  the  statute,  and  iu  which 
the  measure  of  damages  is  the  amount  which  the  plaintiff'  hath  been  compelled  to  pay 
to  redeem  the  goods  so  illegally  seized.  In  ProudJom  v.  Twemhw  (1  C.  &  M.  326), 
which  was  an  action  of  trover  against  a  landlord  by  his  tenant  for  the  value  of  growing 
crops  seized  and  sold  by  the  landlord  as  a  distress  for  rent,  and  afterwards  cut  down 
and  carried  away  by  the  purchaser,  it  was  held,  that  the  landlord  was  entitled  to 
deduct  the  rent  from  the  damages,  and  that,  [742]  the  crops  having  been  sold  for  their 
full  value,  and  for  less  than  the  amount  of  the  rent,  the  plaintiff'  was  entitled  to 
nominal  damages  only.  That,  however,  was  on  the  ground  that  case  was  the  proper 
remedy,  the  seizure  being  lawful,  but  the  subsequent  removal  of  the  crops  an  irregularity 
within  the  statute.     Gillard  v.  Bnttan  (8  M.  &  W.  575)  shews,  that  where  the  seller 
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of  goods,  which  have  not  been  paid  for  according  to  the  contract,  retakes  them  from 
the  Iniye'r  without  his  consent,  even  though  under  circumstances  inducing  a  suspicion 
of  fraud  in  the  buyer,  the  hitter  is  entitled,  in  an  action  of  trespass  for  such  taking, 
to  recover  their  full  value,  and  the  jury  cannot,  in  estimating  the  damages,  take  into 
consideration  the  del)t  due  to  the  seller,  and  treat' it  as  being  diminished  pro  tanto 
by  the  value  of  the  goods.  So,  in  trespass  for  taking  goods  under  process  on  a  regular 
judgment,  but  in  a  wrong  place,  into  which  the  process  did  not  run,  the  plaintiff  is 
enti'tled  to  recover  the  whole  value  of  the  goods,  and  not  merely  the  amount  of  damage 
which  he  has  really  sustained  by  their  being  taken  in  a  wrong  place:  Soioell  v. 
Champion  (6  Ad.  &  E.  407  ;  2  Nev.  &  P.  621).  Upon  these  authorities,  the  plaintitf 
in  this  case  is  entitled  to  retain  his  verdict  for  the  full  amount. 

Kelly  and  Hugh  Hill,  contra.  This  is  the  case  of  a  distress  which  was  perfectly 
lawful  as  to  all  the  goods  seized,  except  the  looms  :  it  cannot,  therefore,  be  treated  as 
a  void  distress.  The  looms  having  been  improperly  seized,  the  plaintiff'  is  doubtless 
entitled  to  recover  in  respect  of  any  damage  done  by  the  seizure  of  them,  but  no 
further.  The  money  was  paid  by  the  plaintiff  to  obtain  the  withdrawal  of  the  whole 
distress,  and  was  received  as  the  rent  in  arrear.  If  the  rent  is  to  be  taken  as  having 
been  satisfied  thereby,  the  plaintiff  cannot  now  recover  it  back.  Suppose  the  defendants, 
to  this  declaration,  had  pleaded  [743]  specially  a  justification  as  to  the  breaking  and 
entering,  and  as  to  the  taking  of  all  the  chattels  except  the  looms,  and,  as  to  them, 
had  let  judgment  go  by  default ;  could  the  plaintiff"  have  recovered  any  greater  damages 
than  the  amount  of  the  actual  damage  done  by  the  taking  of  the  looms'?  If  the  rent 
be  paid,  so  that  the  landlord  can  no  longer  distrain  for  it,  the  only  damage  is  for  the 
misuser,  or  the  inconvenience  from  the  want,  of  the  articles  improperly  taken  ;  and  as 
no  injury  was  proved  in  this  case  to  have  been  done  to  them,  and  the  same  costs  would 
have  been  incurred  in  distraining  those  goods  which  wei'e  lawfull}"-  seized,  the  plaintiff 
is  entitled  to  nominal  damages  only.  Now,  on  a  fresh  action  or  distress  for  this  rent, 
the  plaintiff' would  be  entitled  to  say  that  he  had  paid  the  £8  to  redeem  the  goods,  and 
that  the  landlord  had  received  it  as  rent.  The  taking  of  the  looms  no  doubt  made 
the  defendants  trespassers  ab  initio,  but  only  as  to  those  goods,  and  the  payment  was 
a  good  payment  to  satisfy  the  rent.  Where  the  act  done  is  wrongful,  but  is  so  merely 
as  to  part  of  the  goods,  no  wrong  being  done  as  to  the  residue,  the  wrong-doer  is  a 
trespasser  as  to  that  part  of  the  goods  only  in  respect  of  which  the  wrongful  act  was 
done.  Thus,  in  Docl  v.  Monger  (6  Mod.  215),  where  several  barrels  of  beer  were  dis- 
trained for  rent,  and  the  distrainor  drew  beer  out  of  one  of  them.  Lord  Holt  held, 
that  it  rendered  him  a  trespasser  ab  initio  only  as  to  that  single  barrel.  In  all  the 
more  recent  cases,  where  a  party  distraining  has  been  held  a  trespasser  ab  initio  for 
an  abuse  of  the  distress,  there  is  none  in  which  there  was  an  abuse  of  part  only  :  see 
Etherlon  v.  PoppJewell  (1  East,  139),  Dye  v.  Leatherdale  (3  Wils.  20),  Gargrave  v.  Smith 
(1  Salk.  221).  The  words  of  the  recital  in  the  stat.  Geo.  2,  c.  19,  s.  19,  are  remarkable  : 
that  "  upon  a  distress  made  for  rent  justly  due,"  "  some  irregularity  or  tortious  act 
hath  been  after-[744]-wards  done  in  the  disposition  of  the  distress  so  seized  or  taken 
as  afore.said."  So,  in  the  Six  Carpenters'  case  (8  Rep.  146),  where  the  Court  speak  of 
the  party  as  a  trespasser  ab  initio  who  "works  or  kills  the  distress,"  they  evidently 
refer  to  the  whole  thing  distrained.  There  is  still  older  authority  to  shew,  that  where 
a  distress  for  rent  is  made  on  things  that  are  not  distrainable  in  law,  and  there  is  a 
payment  to  redeem  it,  that  is  a  good  payment  of  the  rent,  which  therefoi'e  cannot  be 
recovered  again  :  2  Inst.  133,  c.  15. 

LoKD  Aeinger,  C.  B.  The  case  in  6th  Modern  is  undoubtedly  a  very  strong 
authority  for  the  defendants.  The  Six  Carpenters'  case  leaves  it  an  open  question  how 
far  the  party  becomes  a  trespasser  ab  initio  as  to  the  whole  distress  b}^  an  excess  as 
to  part.  It  is  very  reasonable  that  he  should  not,  but  that  his  liability  should  be 
limited  according  to  the  doctrine  laid  down  by  Lord  Holt.  This  is  only  a  constructive 
trespass  as  to  the  looms,  and  yet  the  plaintiff'  is  asking  for  damages  to  the  amount  of 
the  whole  rent.  It  is  the  same  as  if  the  goods  had  been  sold,  and  the  value  of  the 
looms  had  been  returned  to  him.  The  rule  will  be  absolute  for  a  new  trial,  unless 
the  plaintiff'  consents  to  reduce  the  verdict  to  nominal  damages. 
G-URNEY,  B.,  and  RoLFE,  B.,  concurred. 
Kule  absolute  for  a  new  trial. 
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[745]  Davies  f.  Jexkixs.  Exch.  of  Pleas.  June  12, 1843. — Case  is  not  raaiiituiiiable 
against  an  attorney,  who,  being  retained  to  sue  for  a  debt  a  person  of  the  same 
name  with  the  plaintitF,  by  mistake  and  without  malice,  t;ikes  all  the  proceedings 
to  judgment  and  execution  against  the  plaintiff,  or,  having  obtained  judgment 
against  the  right  person,  by  mistake  and  without  malice  issues  execution  against 
the  plaintiff. — In  the  latter  case,  the  plaintiff  has  a  remedy  iu  trespass. 

[S.  C.  1  D.  &  L.  321  ;  12  L.  J.  Ex.  386 ;  7  Jur.  801.J 

Case.     The  first  count  of  the  declaration  stated,  that  whereas  before  and  at  the 

time  of  the  committing  of  the  grievances  thereinafter  mentioned,  the  defendant,  then 
being^one  of  the  attornies  of  the  Court  of  our  Lady  the  Queen  before  the  Justices 
of  her  Bench  at  Westminster,  had  been  retained  and  employed,  in  the  way  of  his 
profession  as  such  attorney,  by  one  David  Jones,  to  commence  and  prosecute  against 
one  David  Davies  an  action  at  the  suio  of  the  said  David  Jones,  for  the  recovery  of  a 
certain  sum  of  money  then  alleged  to  be  due  and  owing  from  and  by  the  same  David 
Davies  to  the  said  David  Jones ;  and  that  thereupon,  to  wit,  on  the  1st  day  of  Sep- 
tember, .\.D.  1842,  the  defendant,  as  such  attorney  as  aforesaid,  to  wit,  by  his  agents 
on  that  behalf,  sued  out  of  the  said  Court  a  certain  writ  of  our  Lady  the  Queen,  called 
a  writ  of  summons,  expressed  to  be  issued  in  an  action  of  debt  at  the  suit,  of  the  said 
David  Jones,  and  to  be  directed  to  David  Davies,  and  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  prosecuted  the  said  action  so  commenced  as  aforesaid,  and 
then  caused  such  proceedings  to  be,  and  such  proceedings  were  thereupon,  had  in  the 
said  action,  that  afterwards,  to  wit,  on  the  17th  day  of  November,  A.D.  1842,  by  the 
consideration  and  judgment  of  the  same  Court,  the  said  David  Jones  recovered  in  the 
said  action  against  the  defendant  therein,  a  certain  debt  of  .51.  4s.,  and  also  71.  14s.  6d., 
which  in  the  said  Court  was  adjudged  to  the  said  David  Jones,  for  his  damages 
which  he  had  sustained,  as  well  on  occasion  of  the  detention  of  the  said  debt,  as  also 
for  his  costs  and  damages  by  him  about  his  suit  in  that  behalf  expended,  as  by  the 
record  of  the  proceedings  aforesaid,  still  remaining  in  the  Court  aforesaid,  more  fully 
appears  :  and  the  defendant  thereupon  afterward.s,  to  wit,  on  the  day  and  year  last 
aforesaid,  [746]  sued  and  prosecuted  out  of  the  same  Court  a  certain  writ  of  our 
Lady  the  Queen,  called  a  fieri  facias,  directed  to  the  sheriff  of  Carmarthenshire,  whereby 
the  said  sheriff  was  commanded,  that  of  the  goods  and  chattels  of  David  Davies,  in 
his  the  said  sheriff's  bailiwick,  the  said  sheriff  should  cause  to  be  levied,  as  well  the 
said  debt  of  .51.  4s.,  as  also  the  said  sum  of  71.  14s.  6d.,  adjudged  to  the  said  David 
Jones  as  aforesaid,  together  with  interest  upon  21.  12s.  and  71.  14s.  6d.,  at  the  rate  of 
£4  per  cent,  per  annum,  from  the  17th  day  of  November,  .\.D.  1842:  and  that  the 
said  sheriff'  should  have  that  money,  with  such  interest  as  aforesaid,  before  the  said 
Justices  at  Westminster,  immediately  after  the  execution  thereof,  to  be  rendered  to 
the  said  David  Jones  for  his  debt,  damages,  and  expenses  as  aforesaid,  and  whereby 
the  said  sheriff  was  further  commanded  as  therein  expressed  ;  which  same  writ,  after- 
wards, and  before  the  delivery  thereof  to  the  sheriff  of  Carmarthenshire  as  thereinafter 
mentioned,  was  indorsed  with  a  direction  to  levy  101.  6s.  6d.  and  interest,  as  therein 
expressed,  and  15s.  for  costs  of  execution,  besides,  &c.  The  count  then  averred  the 
deli\"ery  of  the  writ  to  the  sheriff",  the  procuring  of  a  mandate  to  be  issued  by  him 
to  the  bailiff'  of  the  liberty  of  Kidwelly,  who  delivered  his  warrant  for  the  execution 
thereof  to  his  bailiffs,  Isaac  Jones  and  David  Evans ;  and  that,  at  the  respective  times 
of  the  committing  of  the  .said  grievances  in  this  count  complained  of,  the  plaintiff'  was 
not  indebted  to  the  said  David  Jones  in  any  sum  of  money  whatsoever,  nor  had  the 
said  David  Jones  any  claim  or  demand  whatsoever  against  him  the  plaintiff',  nor  had 
the  said  David  Jones  then,  or  at  any  other  time,  retained  or  employed  or  authorized 
the  defendant  as  such  attorney  as  aforesaid,  or  otherwise  howsoever,  to  commence  or 
prosecute  against  the  plaintiff  any  such  action  as  aforesaid,  or  any  action  whatsoever 
at  the  suit  of  the  said  Dancl  Jones  ;  yet  the  defendant,  to  wit,  on  the  1st  da}'  of 
September,  A.D.,  1842,  by  himself  and  his  agents  and  servants  in  that  behalf,  carelessly, 
negligently,  and  [747]  improperly,  and  for  want  of  due  and  proper  care  and  attention 
on  his  and  their  part  iu  the  premises,  commenced  and  prosecuted  the  said  action,  and 
sued  out  the  said  writ  of  summons,  and  caused  the  said  other  proceedings  thereupon 
had  in  the  said  Court  as  aforesaid  to  be  taken,  and  the  said  writ  of  fieri  facias  and 
mandate  to  be  issued  against  the  plaintiff',  instead  of  the  person  against  whom  the 
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defendant  was  retained  and  employed  to  commence  and  prosecute  the  said  action 
as  aforesaid  :  And  the  plaintift'  fm-lher  saj-s,  that  the  defendant,  by  himself  and  his 
agents  and  servants  in  that  behalf,  to  wit,  on  the  said  17th  day  of  November,  A.i>. 
1842,  so  carelessly,  negligently,  and  improperly  conducted  himself  in  the  prosecution 
and  manasement  of  the  said  action,  and  the  proceedings  therein,  that  by  and  through 
the  mere  negligence,  carelessness,  and  improper  conduct  of  the  defendant  and  his 
agents  and  servants  in  that  behalf,  and  for  want  of  due  and  proper  care  and  attention 
on  his  and  their  part,  as  to  the  service  of  a  copy  of  the  said  writ  of  summons,  and  of 
the  notice  of  declaration  in  the  said  action,  neither  a  copy  of  the  said  writ,  nor  any 
such  notice,  was  ever  served  on  the  plaintifl'  or  any  one  in  his  behalf ;  and  he  the 
]jlaintiti'  did  not,  till  after  the  said  warrant  was  so  delivered  to  the  said  Isaac  Jones 
and  David  Evans  for  execution  as  aforesaid,  know  of  the  same  proceedings,  or  any 
of  them,  and  for  want  of  such  knowledge,  he  the  plaintiff  did  not  nor  could,  by 
application  to  the  same  Court,  prevent  the  same  judgment  from  being  obtained  or 
enforced  against  him  the  plaintiff:  And  further,  that  the  defendant,  by  himself  and 
his  agents  and  servants  in  that  behalf,  so  carelessly,  negligently,  and  improperly 
conducted  and  behaved  himself  in  the  piemises,  thai  by  and  through  the  mere  care- 
lessness and  improper  conduct  of  the  defendant  and  his  agents  and  servants  in  that 
behalf,  and  for  want  of  due  and  proper  care  and  attention  on  his  or  their  part,  in 
ascertaining  who  was  the  person  against  whom  the  said  [748]  David  Jones  had 
retained  and  employed  the  defendant  to  commence  and  prosecute  an  action  at  the  suit 
of  the  said  David  Jones  as  aforesaid,  the  said  writ  of  fieri  facias,  and  the  said  man- 
date and  warrant  were,  to  wit,  on  the  day  and  year  last  aforesaid,  within  the  said 
liberty,  put  in  force,  used,  exercised,  and  executed  against  the  cattle,  goods,  and 
chattels  of  the  plaintiff,  to  wit,  by  the  said  Isaac  Jones  and  David  Evans,  the  bailifi's 
named  in  the  said  warrant,  who  then,  as  such  bailiffs  as  aforesaid,  entered  into  the 
dwelling-house  building,  and  close  of  the  plaintiff,  and  there  seized  and  took  in 
execution  certain  cattle,  goods,  and  chattels,  to  wit,  &c.,  then  being  in  the  said 
dwelling-house,  of  the  plaintiff,  of  gi'eat  value,  to  wit,  of  the  value  of  £50,  and  then 
remained  in  the  said  dwelling-house,  buildings,  and  close,  in  possession  of  the  said 
cattle,  goods,  and  chattels,  for  a  long  space  of  time  before  the  commencement  of  this 
suit,  to  wit,  for  the  space  of  five  days.  The  declaration  then  proceeded  to  allege 
special  damage. 

Special  demurier,  assigning  for  causes,  that  the  said  first  count  is  uncertain, 
obscure,  and  ambiguous,  in  this,  that  it  is  ambiguous  whether  by  the  allegation  made 
in  the  said  first  count,  that  the  defendant,  as  the  attorney  of  the  said  David  Jones, 
prosecuted  the  said  action  therein  described,  and  caused  such  proceedings  to  be  there- 
upon had  in  that  action,  that  the  said  David  Jones,  by  the  consideration  and  judg- 
ment of  the  Court  therein  mentioned,  recovered  in  the  said  action  against  the  defen- 
dant therein,  ir  is  meant  to  be  alleged  that  the  said  David  Jones  recovered  against 
the  now  plaintiff,  or  some  other  David  Davies  ;  and  that  if  it  meant  that  the  recovery 
were  against  some  other  David  Davies,  then  the  said  first  count  is  inconsistent  and 
repugnant,  in  this,  that,  in  the  latter  part  of  the  said  first  count,  it  is  alleged  that 
the  defendant  carelessly,  negligently,  and  improperly,  and  for  want  of  due  care  and 
attention,  sued  out  the  writ  in  that  action,  and  caused  the  proceedings  thereupon  to 
be  taken  against  the  now  plaintift' ;  and  that,  [749]  if  it  be  meant  by  the  said  allegation 
in  the  earlier  part  of  the  said  first  count,  that  the  said  David  Jones  recovered  against 
him  the  now  plaintift',  then  it  appears  thereby,  as  well  as  by  the  before-mentioned 
allegation  in  the  latter  part  of  the  said  first  count,  that  the  averment  in  the  said  first 
count,  that  at  the  respective  times  of  committing  of  the  said  alleged  grievances  he  the 
now  plaintiff  was  not  indebted  to  the  said  David  Jones  in  any'manner  whatever,  is 
impossible,  illegal,  and  inadmissible,  and  the  now  plaintiff'  is  estopped  from  making 
any  such  averment,  because  it  appears  on  the  face  of  the  said  first  count,  that,  before 
the  issuing  and  execution  of  the  writ  of  fieri  facias  therein  mentioned,  the  said  David 
Jones  had  lecovered  a  judgment  against  him  the  now  plaintift',  for  the  debt  and  costs 
therein  mentioned ;  and  the  plaintiff  is  further  estopped  bv  the  said  judgment  so 
appealing  to  have  been  recovered  against  him,  from  averring  that  the  said  David 
Jones  did  not  retain  or  employ  the  now  defendant  to  commence  or  prosecute  the  said 
action  against  him  the  now  plaintiff  i  and  the  averment  in  the  said  count,  that  through 
the  careless  and  improper  conduct  of  the  defendant,  the  said  writ  of  fieri  facias  in  the 
said  first  count  mentioned  was  executed  against  the  goods  and  chattels  of  the  now 
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plaintitt',  is  insensible  and  repugnant,  because  there  could  be  no  carelessness  or  impro- 
priety in  executing  the  writ  of  fieri  facias  against  the  goods  and  chattels  of  the 
plaintifi',  inasnuu;h  as  it  appears  that  a  judgment,  upon  which  the  writ  of  fieri  facias 
issued,  had  been  recovered  against  the  now  plaintifi':  and  that  if  it  be  meant  by  the 
said  allegation,  in  the  eai'lier  part  of  the  said  first  count,  or  by  the  other  averments 
therein,  that  the  said  David  Jones  recovered  against  some  other  person  than  the  now 
plaintifi',  the  present  action  should  have  been  an  action  of  trespass  vi  et  armis,  and  not 
an  action  on  the  case,  for  then  the  damages  alleged  to  have  been  sustained  l)y  the 
plaintifi'  are  in  substance  alleged  to  have  been  the  consequence  of  the  defendants 
having  caused  a  writ  of  fieri  facias,  on  a  [750]  judgment  against  a  stranger,  to  be 
executed  on  the  goods  and  chattels  of  the  plaintiff,  which  would  have  been  a  mere 
trespass  :  and  that  the  said  first  count  is  ambiguous,  uncertain,  and  unintelligible  in 
this,  to  wit,  that  it  does  not  shew  with  sufficient  certainty  and  clearness,  liut  leaves  it 
uncertain  and  ambiguous,  whether  the  now  plaintifi'  means  to  state  as  his  cause  of 
action  that  the  now  defendant  improperly  obtained  a  judgment  obtained  against  some 
other  person  to  be  executed  against  the  now  plaintifi',  or  that  the  now  defendant 
improperly  obtained  a  judgment  against  the  now  plaintiff',  without  serving  him  with 
the  writ  of  summons  and  notice  of  declaration  ;  and  also,  that  the  said  first  count  is 
too  general,  and  bad  for  want  of  sufficient  certainty  and  particularity,  in  this,  that  it 
does  not  state  or  explain  in  what  the  alleged  negligence,  carelessness,  and  improper 
conduct,  or  any  or  either  of  them,  of  the  now  defendant  consisted,  or  in  what  respect 
he  conducted  himself  negligently,  improperly,  or  carelessly.     Joinder  in  demurrer. 

The  following  were  the  points  marked  for  argument : — The  plaintiff  contends  that 
the  first  count  is  good.  That  it  shews  that  the  defendant,  being  instructed  to  sue 
another  person,  sued  the  plaintiff"  to  judgment  and  execution  levied.  That  it  states  a 
threefold  injury  arising  from  the  defendant's  negligence ;  viz.  first,  that  he  vexed  the 
plaintifi"  with  a  groundless  and  unauthorized  action  ;  secondly,  that  the  defendant  so 
conducted  that  action,  that  the  plaintiff' did  not  know  of  it  till  after  execution  issued, 
and  had  no  opportunity  of  preventing  judgment ;  thirdly,  that  through  the  continued 
negligence  of  the  defendant,  the  execution  was  actually  enforced  against  the  plaintiff'. 
That  one  of  these  heads  of  complaint  would  sustain  the  action  ;  that  they  are  not 
repugnant,  and  all  fui'nish  legitimate  elements  for  the  estimation  of  damages ;  that 
there  is  no  amljiguity  ;  that  the  count  states  the  proceedings,  inclusive  of  the  judgment 
and  execution,  just  as  they  would  appear  on  record,  if  nul  tiel  record  had  been 
pleaded  ;  that  the  [751]  inducement  is  per  se  certain  to  all  intents ;  that  the  plaintift's 
complaint  in  terms  is,  that  these  proceedings  were  carried  on  against  the  plaintiff' 
instead  of  another  person ;  that  the  plaintiff,  if  estopped  by  the  judgment  from 
denying  the  debt  to  David  Jones,  is  so  estopped  only  as  between  himself  and  David 
Jones,  not  as  between  himself  and  the  defendant  ;  that,  for  the  same  reason,  the 
plaintiff'  is  not  estopped  from  denying  that  the  defendant  was  I'etained  by  David  Jones 
as  his  attorney  to  prosecute  the  said  action  ;  and  further,  that  it  does  not  appear  that 
the  defendant  was  such  attornej'  on  the  record  ;  that  the  estoppel,  if  any,  should  have 
been  pleaded  ;  that  the  allegation  that  the  plaintiff"  was  not  indebted  to  David  Jones 
might  be  rejected,  without  impairing  the  sufficiency  of  the  count ;  that  if  the  judgment 
had  been  against  another  person  than  the  plaintiff',  case  might  be  maintained  against 
the  defendant,  through  whose  negligence  the  officers  took  the  plaintift"s  goods  in 
execution  thereunder  ;  that  the  count  sufficiently  states  in  what  the  negligence  and 
impropriety  complained  of  consisted,  viz.  in  the  want  of  due  care  in  ascertaining  the 
identity  of  the  party  to  be  sued. 

The  defendant  intends  to  rely  on  this,  that  the  said  first  count  is  ambiguous,  and 
on  the  othei'  causes  and  grounds  specially  assigned  in  the  demurrer. 

E.  V.  Williams,  in  support  of  the  demurrer.  The  declaration  in  this  ease  is  clearly 
bad  in  substance,  and  it  therefore  appears  to  be  unnecessary  to  discuss  the  objections 
assigned  as  special  causes  of  demurrer.  If  the  plaintiff's  goods  have  been  improperly 
seized,  he  may  have  a  remedy  by  an  action  of  trespass  ;  but  this  action  on  the  case  is 
not  maintainable  in  law.  The  complaint  in  the  declaration  in  substance  amounts  to 
no  more  than  this,  that  the  use  of  the  process  of  the  Court  has  produced  loss  and 
iiiconvenience  to  the  plaintifi'.  There  is  no  allegation  of  malice  in  the  defendant,  or  of 
want  of  probable  cause.  [752]  No  right  of  action  can  exist  for  damage  resulting 
merely  from  the  use  of  legal  process,  where  the  injury  has  not  been  committed  wilfully, 
but  has  arisen  out  of  a  mere  non-feasance.     Scheihcl  v.  Fairbairn  (1   Bos.  &  P.  388), 
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Lewis  V.  Morris  (2  C.  &  M.  712).  It  was  expressly  held  in  Saxon  v.  Castle  (6  Ad.  &  E. 
652  ;  1  Nev.  &  P.  661),  that  in  an  action  on  the  case  against  a  creditor,  for  arresting 
the  plaintiff  on  a  ca.  sa.  to  an  excessive  amount,  and  contrary  to  tjie  terms  of  the 
defeasance  to  a  warrant  of  attorney,  the  declaration  was  bad  after  verdict,  for  want 
of  an  allegation  of  malice.  So  in  Porter  v.  JVeston  (5  Bing.  N.  C.  71.5  ;  8  Scott,  2-5), 
where  the  plaintiff's  attorney,  in  an  action  in  which  the  defendant  had  given  bail,  had 
procured  an  order  for  the  render  of  the  defendant  in  discharge  of  his  bail,  it  was  held 
that  the  latter  could  not  maintain  an  action  on  the  case  against  the  attorney,  for 
obtaining  the  render,  without  averring  and  proving  malice  in  fact.  Tindal,  C.  J., 
there  says — "  The  present  case  may  be  considered  as  in  some  degree,  though  not 
perhaps  entirely,  analogous  in  principle  to  those  eases  where  a  party  is  held  to  bail  by 
a  [flaintiff  who  arrests  for  a  sum  greater  in  amount  than  that  which  happens  to  be 
due  :  there,  in  point  of  law,  the  party  arrested  cannot  support  an  action,  or  be  allowed 
to  recover,  if  malice  be  not  an  ingredient.  So,  again,  upon  a  party  being  arrested,  and 
taken  before  a  magistrate,  he  who  is  aggrieved  will  not  have  sufficient  ground  to 
support  an  action,  if  he  do  not  shew  that  the  opposite  party  was  influenced  and 
directed  by  some  unjust  motive  in  the  improper  exercise  of  the  law.  So,  again,  if  an 
attorney  should  happen  to  mistake  the  directions  of  his  client,  conveyed  in  a  letter, 
and  make  an  arrest  in  consequence  of  such  mistake,  who,  in  such  case,  would  say  that 
an  action  could  be  maintained  against  the  party  who  procured  the  arrest  to  be  made, 
if  there  were  not  something  more  than  the  mere  misconception  of  the  [753]  letter — if 
he  were  not  under  the  influence  and  direction  of  some  principle  of  a  malicious  nature 
towards  him  of  whose  arrest  he  was  the  cause  ?  I  then  come  to  the  conclusion,  that 
malice  was  a  necessary  ingredient  in  the  case.  The  case  there  put  by  the  learned 
Chief  Justice  is  the  very  case  which  is  disclosed  by  this  declaration.  Here  the 
judgment  was  good,  and  the  writ  well  executed  ;  and  it  is  not  charged  that  it  was 
wilfully  issued  against  the  plaintiff.     He  was  then  stopped  by  the  Court. 

J.  Henderson,  contra.  The  plaintiff'  contends,  that,  wherever  a  substantial  injury 
arises  from  a  negligent  and  careless  use  of  the  process  of  the  Court,  that  is  sufficient 
to  give  a  right  of  action,  and  it  is  not  necessary  that  it  should  also  be  shewn  to  have 
been  malicious.  It  is  a  general  principle  of  law,  that  every  man  is  bound  so  to 
exercise  his  own  rights  as  not  to  occasion  injury  to  others ;  and  where,  from  negligence 
in  the  exercise  of  them,  injury  results  to  an  individual,  it  is  no  answer  to  his  claim  for 
reparation,  that  there  was  no  moral  guilt  in  the  act  of  the  defendant.  The  cases  cited 
are  distinguishable ;  they  were  all  cases  of  mere  nonfeasance  ;  in  the  present  case  the 
attorney  was  guilty  of  positive  negligence.  Wherever  a  person  suffers  immediately 
and  directly  from  the  negligent,  and  therefore  tortious,  act  of  another,  he  may  sue  him 
in  an  action  on  the  case :  Levy  v.  Lanrjridge  (4  M.  &  AV.  337).  The  plaintiff"  here  could 
not  have  maintained  an  action  of  trespass,  because  there  is  a  judgment  on  record 
against  him  ;  neither  could  he  have  sued  the  defendant's  client  in  the  former  action, 
who  cannot  be  taken  to  have  authorized  the  negligent  act  of  the  attorney.  Anderson 
V.  IFatson  (3  C.  &  P.  214). 

Lord  Abinger,  C.  B.  Even  if  this  declaration  were  [754]  good  on  general 
demurrer,  there  can  be  no  doubt  that  it  is  bad  for  the  causes  specially  assigned, 
because  it  shews,  on  the  face  of  it,  that  the  cause  of  action,  if  any  exists,  is  a  trespass 
committed  by  executing  a  writ  of  fieri  facias  against  a  wiong  person.  I  am  of  opinion, 
however,  that  the  declaration  is  bad  in  substance.  This  action  is  certainly  a  novel 
attempt,  and  one  which,  if  it  were  allowed  to  succeed,  would  be  productive  of  numerous 
actions  against  attornies.  The  declaration  discloses  this  state  of  things.  The  defen- 
dant is  an  attorney,  who,  having  been  instructed  to  bring  an  action  against  one  David 
Danes,  did  so,  and  recovered  a  judgment  therein.  He"  then  issued  execution  against 
the  goods  of  the  plaintiff',  who  happens  also  to  be  a  David  Davies,  but  a  different 
peison  from  the  defendant  in  that  action.  Or  perhaps  the  declaration  means  that  all 
the  proceedings  were  against  the  wrong  person.  Now,  let  us  suppose  that,  by 
mistake,  the  process  had  been  served  on  the  wrong  David  Davies ;  he  must  then  have 
defended  the  action,  and  the  result  would  have  been  a  verdict  in  his  favour.  On  the 
other  hand,  if  the  process  be  served  on  the  right  party,  but  execution  is  issued 
against  the  wrong  person,  without  suspicion  of  malice  or  improper  motive,  but  by  a 
mere  mistake,  and  the  sheriff'  seize  his  goods,  that  is  a  trespass  for  which  he  may  bring 
an  action,  because  no  judgment  has  ever  been  entered  up  against  him;  and  if  he  does, 
he  will  be  entitled  to  recover,  on  proof  that  the  proceedings  in  the  action  were  really 
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against  another  partw  And  this  is  perfectly  consistent  with  the  statement  in  this 
declaration.  The  plaintift'  does  not  allege  that  he  was  served  with  any  process  until 
after  final  judgment  signed  ;  he  could  not,  therefore,  suppose  that  he  was  the  party 
sued.  The  taking  out  a  writ  is  nothing  unless  it  be  served,  and  there  must  be,  in 
some  form  or  other,  ground  for  a  judgment.  Suppose  the  plaintili'  in  the  former 
action  had  proceeded  against  a  wrong  [755]  party  by  mistake,  and  without  malice, 
the  whole  proceedings  having  originated  in  a  mistake  ;  can  such  party  maintain  an 
action  against  the  plaintiff's  attorney,  without  alleging  and  proving  malice  ?  If  that 
were  so, — if  an  attorney  were  held  liable  for  bringing  an  action  against  a  ^vrong 
person  by  mere  mistake, — he  would  equally  be  liable,  when  instructed,  to  make 
incpiiries  whether  a  debt  were  due  or  not,  if  he  came  to  a  wrong  conclusion.  Such  a 
doctrine  would  carry  us  to  this  e.xtent,  that  in  every  action  for  debt  brought  against 
a  defendant,  if  he  obtained  a  verdict,  he  would  have  a  right  of  action  for  negligence 
against  the  plaintifi"s  attorney.  Xo  such  action  will  lie,  unless  the  declaration  charge 
the  attorney  with  acting  maliciously ;  if  it  were  otherwise,  an  attorney  would  be 
lialile  for  every  mistake  he  made  in  using  the  process  of  the  Court.  There  is  no 
pretence  for  malice  in  this  case  ;  and  if  the  plaintiff  had  applied  to  set  aside  the 
e.xecution,  the  Court  would  have  done  so,  and  left  him  his  remedy  by  action  of 
trespass. 

GuRNEY,  B.,  concurred. 

EOLFE,  B.  There  are  two  modes  of  construing  this  declaration  :  either  it  means 
that  the  process  was  in  the  first  instance  issued  against  the  right  David  Davies,  and 
afterwards  that  the  execution  was  issued  against  another  David  Davies,  or  else  that 
all  the  proceedings  were  against  the  wrong  David  Davies.  The  declaration  is,  there- 
fore, bad,  on  special  demurrer,  on  the  ground  of  uncertainty.  But  I  concur  in  think- 
ing, that,  in  either  view,  it  is  bad  in  substance.  In  the  first  view  of  the  case,  the 
action  should  have  been,  not  against  the  attorney,  but  against  the  sheriff  for  taking 
the  goods  of  a  party  against  whom  no  judgment  had  been  signed.  In  the  second 
view  of  the  case,  the  defendant,  so  wrongfully  sued,  would  have  had  a  good  defence 
to  the  action,  and  would  have  recovered  his  costs.  [756]  If  it  be  asked  what  further 
remedy  he  would  have  had  for  the  inconvenience  and  trouble  he  has  been  put  to,  the 
answer  is,  that,  in  point  of  law,  if  the  ^jroceedings  have  been  adopted  purely  through 
mistake,  though  injury  may  have  resulted  to  him,  it  is  damnum  absque  injuria,  and 
no  action  would  lie.  Every  defendant,  against  whom  an  action  is  unnecessarily 
brought,  experiences  some  injury  or  inconvenience  beyond  what  the  costs  will 
compensate  him  for. 

Judgment  for  the  defendant. 

HuTT  .\ND  Others  v.  Giles.  Exch.  of  Pleas.  June  14,  1S43. — Where,  a  defendant 
being  under  terms  to  plead  issuably,  the  plaintiff",  before  the  time  for  pleading  is 
out,  obtains  an  order  for  leave  to  amend  the  declaration  by  adding  a  particular 
allegation,  the  defendant  having  liberty  also  to  plead  traversing  that  allegation, 
and  the  declaration  is  amended  accordingly,  the  undertaking  to  plead  issuable  is 
thereby  done  away  with. 

[See  further,  12  M.  &  W.  492  ;  1  Ex.  701.] 

Knowles  moved  for  a  rule  to  shew  cause  why  the  interlocutory  judgment  signed 
in  this  cause,  (an  action  of  debt  for  a  call  or  instalment  of  the  defendant's  subscription 
as  a  member  of  the  Australian  Land  Company),  for  want  of  a  plea,  should  not  l)e  set 
aside  for  irregularity.  The  declaration  was  delivered  on  the  11th  January.  On  the 
19th  of  January,  the  defendant  obtained  time  to  plead,  on  the  terms  of  pleading 
issuably ;  which  was  again  extended,  on  the  same  terms,  on  the  3rd  February.  On 
the  6th  of  February  the  plaintiffs  obtained  a  Judge's  order  for  leave  to  amend  the 
declaration,  by  stating  that  the  call  in  question  was  made  (pursuant  to  the  subscription 
deed)  more  than  six  months  after  the  next  preceding  call :  the  defendant  having,  by 
the  terms  of  the  order,  leave  to  plead  a  plea  traversing  the  amendment.  On  the  same 
day,  the  defendant  obtained  leave  to  plead  several  matters.  On  the  13th  of  February, 
the  amended  declaration  was  delivered,  and  on  the  16th  the  defendant  delivered  pleas 
thereto,  of  which  several  were  now  admitted  not  to  be  issuable  pleas  :  but  it  was  con- 
tended that,  by  the  operation  of  the  order  of  the  6th  of  February,  and  the  amendment 
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of  the  declaia-[757]-tion  pursuant  thereto,  the  undertaking  to  plead  issuably  was  no 
longer  in  force. 

Peacock  shewed  cause  in  the  first  instance,  and  contended  that  the  order  did  not 
supersede  the  terms  of  pleading  issuably  :  a  particular  plea  was  specified  therein  as 
being  allowed  to  be  pleaded  to  the  amended  declaration,  but  the  order  did  not  intend 
to  alter  any  of  the  other  terms  of  pleading. 

Knowles,  contr;\.  The  declaration  having  been  amended,  a  different  record  exists 
from  that  to  which  the  defendant  undertook  to  plead  issuably.  It  has  been  repeatedly 
held,  that  such  an  undertaking  applies  only  to  the  then  state  of  the  record,  and  not  to 
subsequent  pleadings:  Barker  v.  Gkadmv  (5  Dowl.  P.  C.  134),  Woodman  v.  Oohle 
(3  M.  &  W.  304),  Children  v.  Mannermg  (8  Dowl.  P.  C.  120).  Suppose  the  amend- 
ment had  introduced  informal  matter,  could  not  the  defendant  have  demurred 
specially?  [Kolfe,  B.  This  does  not  differ  from  the  cases  which  shew  that  where 
there  is  an  amendment  simpliciter,  that  does  away  with  the  restriction  of  pleading 
issuably  ;  hei'e  there  is  an  order  for  an  amendment,  with  power  to  plead  a  particular 
plea ;  how  does  that  differ  the  case'?] 

Per  Curiam. (f/)     Eule  absolute,  with  costs. 

[758]  Jones  r.  Robinson.  Exch.  of  Pleas.  June  14,  1843.— Where  a  defendant 
had  been  arrested  on  a  ca.  sa.,  but  was  too  ill  to  be  removed  from  his  house  with- 
out danger  to  his  life,  the  Court  enlarged  the  time  for  returning  the  writ,  but 
could  not  afford  the  sheriff  any  relief  against  the  extra  costs  of  keeping  up  the 
caption. 

[S.  0.  12  L.  J.  Ex.  415  ;  7  Jur.  657.] 

In  this  case,  a  writ  of  capias  ad  satisfaciendum  having  been  issued  against  the 
defendant,  and  delivered  to  the  sherifl',  the  ofBcer,  on  going  to  the  defendant's  house 
to  execute  it,  found  him  in  bed,  in  a  state  of  illness  which  rendered  it  impossible  to 
remove  him,  without  danger  to  his  life.  It  appealed  that  he  had  been  bedridden  for 
three  years,  and  there  was  no  probability  of  his  recovering  so  as  to  be  capable  of 
being  removed.  The  sheriff  being  compelled,  in  order  to'avoid  relinquishing  the 
caption,  to  keep  a  man  constantly  at  the  defendant's  house, 

S.  Temple  now,  on  the  part  of  the  sherifi;  applied  to  the  Court  for  a  rule  calling 
on  the  plaintiff  and  the  defendant  to  shew  cause  why  the  latter  should  not  be  dis- 
charged on  such  terms  as  the  Court  should  direct.  The  sheriff  will  not  be  justified  in 
returning  that  he  has  relinquished  the  custody  of  the  defendant  because  he  could  not 
be  removed  without  danger  to  his  life  ;  for,  in  Baler  v.  Davenport  (8  D.  &  R.  606), 
such  a  return  was  held  bad.  Unless,  therefore,  the  Court  will  interfere  to  relieve 
him  from  this  difficulty,  it  will  be  less  expensive  for  him  to  pay  the  debt  out  of  his 
own  pocket.  Either  the  plaintiff  ought,  under  such  circumstances,  to  be  satisfied 
with  security  for  the  debt,  or  he  ought  to  pay  the  extra  costs  incurred  in  keeping 
possession. 

Per  Curiam.  We  can  do  no  more  than  enlarge  the  time  for  making  the  return 
until  next  term.  How  can  we  compel  the  plaintiff  to  accede  to  any  terms  we  might 
propose?  He  may  remain  perfectly  passive.  Even  if  the  defendant  gave  fresh 
security  for  the  debt,  he  might,  as  soon  as  he  got  well,  abscond  and  go  abroad. 

Rule  accordingly. 

[759]  Poole  v.  Steed.  Exch.  of  Pleas.  June  14,  1843.— Where  a  defendant  had 
lain  in  prison  twelve  months  for  a  debt  not  exceeding  £20,  the  Court  disehars,ed 
him  on  notice  of  the  application  to  the  plaintiff's  attornev,  who  was  also  his  son, 
the  plaintiff  being  dead,  and  the  attornev  refusing  to  sjive  any  information  who 
was  his  personal  representative. 

Heaton  moved  to  discharge  the  defendant  out  of  custody,  under  the  stat.  48  Geo.  3, 
'^'t  ■  -J'?'  '^^.^^^'"g  lain  in  prison  upwards  of  twelve  months,  at  the  suit  of  the 
plaintiff,  for  a  debt  not  exceeding  £20.     It  appeared  that  the  plaiatift'  had  died  during 

(d)  Lord  Abinger,  C.  B.,  aurney,  B.,  and  Rolfe,  B. 
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the  defendant's  imprisonment.  Xotice  of  this  iipplication  was  served  on  tlic  plaintiff's 
attorney,  who  was  also  his  sou,  and  inquiry  was  made  of  him  who  was  the  plaintiff's 
personal  representative,  but  he  refused  to  give  any  information.  The  affidavit  stated, 
that  the  defendant  had  made  e\ery  endeavour  to  discover  who  was  the  plaintiff's  legal 
lepreseutative,  but  without  success.  Under  these  circumstances,  Heaton  asked  for  a 
rule  upon  the  notice  given  to  the  attornev,  and  referred  to  IFihov  v.  Mokhr  (1  Dowl. 
P.  C.  549). 

LoKD  Abingek,  C.  B.  That  case  was  different,  because  there  the  plaintiff  was 
alive,  and  the  party  served  with  the  notice  was  then  his  attorney.  Under  the  circum- 
stances, however,  as  you  cannot  serve  the  plaintiff,  and  the  attorney  refuses  to  inform 
you  who  is  his  representative,  I  think  you  may  take  the  rule. 

Rule  absolute. 

[760]  W.^TSOX  r.  Qx'iLTER.  Exch.  of  Pleas.  June  15,  lSi3. — A  suggestion  under 
the  Middlesex  County  Court  Act,  (23  Geo.  2,  c.  -33,  s.  19),  to  deprive  the  plaintiff' 
of  costs,  and  allow  the  defendant  double  costs,  on  the  ground  that  the  plaintiff 
has  recovered  less  than  40s.  damages,  and  that  the  defendant  was  an  inhabitant 
of  and  resident  in  Middlesex,  and  liable  to  be  summoned  to  the  county  court,  is 
traversable ;  and  that,  notwithstandiug  the  plaintiff  has  previously  shewn  cause 
against  a  rule  to  enter  the  suggestion. — If  the  defendant  succeeds,  he  will  be 
entitled  to  the  costs  of  that  traverse. — A  rule  having  been  made  absolute  for  the 
plaintiff  to  bring  in  the  postea,  so  that  the  defendant  might  enter  the  suggestion 
thereon,  the  plaintiff  himself  entered  the  suggestion  on  the  roll  in  a  traversable 
form,  and  added  a  traverse  ; — Held,  that  this  was  irregular. — Where  the  right 
of  a  party  to  any  costs  depends  upon  a  fact,  the  determination  of  which  is  not 
by  the  statute  law  vested  in  the  Court,  and  which  must  be  stated  on  the  record 
to  justify  the  award  of  costs  coutrarj'  to  the  usual  course,  the  fact  is  traversable, 
and  may  be  tried  by  a  jury. 

[S.  C.  1  D.  &  L.  244  ;  12  L.  J.  Ex.  405  ;  7  Jur.  630.     Referred  to,  Smtt  v.  Bennett, 

1871,  L.  R.  5  H.  L.  243.] 

This  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  suggestion 
which  had  been  entered  on  the  plea  roll  in  this  case,  together  with  the  traverse 
thereon,  should  not  be  struck  out,  with  costs.  The  action  was  to  recover  a  sum 
of  £14,  for  goods  sold  and  delivered,  work  and  labour,  &c.,  in  which  the  plaintiti, 
on  the  trial  before  one  of  the  Secondaries  in  London,  obtained  a  verdict  on  the  second 
count  of  the  declaration,  for  work  and  labour,  with  lis.  damages  only,  the  verdict 
on  the  other  issues  being  for  the  defendant.  In  last  Michaelmas  term,  a  rule  was 
obtained  on  the  part  of  the  defendant,  for  the  plaintiff'  to  bring  the  postea  into 
Court,  and  file  the  plea  roll,  to  enable  the  defendant  to  enter  a  suggestion  on  the  roll, 
under  the  23  Geo.  2,  c.  23,  s.  19,  to  deprive  the  plaintiff  of  costs,  and  allow  the 
defendant  double  costs,  upon  an  affidavit  that  the  defendant,  at  the  commencement  of 
the  action,  was  an  inhabitant  of  and  resident  within  the  county  of  Middlesex,  and 
lialjle  to  be  summoned  to  the  county  court  of  that  county.  There  being  conflicting 
affidavits  as  to  the  facts  stated  in  the  defendant's  affidavit,  the  case  was  referred  to 
one  of  the  Masters  of  the  Court,  who  reported  thereon,  and  the  rule  was  made 
absolute.  The  plaintiff  accordingly  filed  the  plea  roll,  having  first  inserted  in  it  the 
following  suggestion,  traverse,  and  notice  of  trial :  "  Therefore  it  is  considered,  as  to 
the  premises  whereof  the  defendant  is  acquitted  by  the  jury  in  form  aforesaid,  that 
the  defendant  go  thereof  without  day,  &c.  ;  and  it  is  further  considered  that  the 
plaintiff  do  recover  against  the  defendant  the  sum  of  lis.  for  his  damages  aforesaid, 
l)y  the  jurors  aforesaid  [761]  in  the  form  aforesaid  assessed;  and  hereupon  the 
defendant  alleges  and  gives  the  Court  to  understand  and  be  informed,  that  the  causes 
of  action,  in  the  said  second  count  of  the  said  declaration  mentioned,  arose  and  accrued 
to  the  plaintiff'  in  the  county  of  Middlesex,  and  not  elsewhere  :  and  that  he  the  defen- 
dant did,  at  the  time  of  the  commencement  of  this  suit,  live  and  reside  within  the 
said  county  of  Middlesex,  and  was  then  liable  to  be  summoned  to  the  county  court  of 
the  said  county,  for  the  damages  so  as  aforesaid  assessed  ;  which  allegation  the  plaintiff 
denies,  and  says,  that  the  said  causes  of  action  did  not  arise  and  accrue  to  him  within 
the  said  county  of  Middlesex  ;  and  this  the  plaintiff  prays  may  be  inquireil  of  by 
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t.he  country  ;  and  the  defendant  doth  the  like.  Thereupon  the  sheriff's  are  com- 
manded," &c.  The  present  rule  was  obtained  on  the  ground  that  the  suggestion 
was  not  traversable. 

Jervis,  E.  James,  and  Lush  shewed  cause  in  Easter  term,  (May  10).  The  question 
is,  whether  the  plaintifl'  is  not  entitled  to  traverse  this  suggestion,  entered  under  the 
23  Geo.  2,  c.  33,  s.  19,  to  deprive  the  plaintitTof  costs,  and  allow  double  costs  to  the 
defendant.  Now,  the  suggestion  involves  no  question  of  law  to  be  determined  by  the 
Court,  but  only  a  question  of  fact  to  be  determined  Ijy  the  jury  :  and  the  general  rule 
is,  that  all  questions  of  fact  are  to  be  determined  by  a  jury.  In  the  ^bbot  of  Strata 
Murcdlas  case  (9  Kep.  25  a.),  it  is  laid  down  that  "Matters  in  law  are  not  triable  by 
the  country,  no  more  than  matters  in  fact  by  the  Justices."  There  is  no  reason  here, 
why  this,  which  is  purely  a  question  of  fact,  should  be  excepted  from  that  rule.  Until 
the  doubts  expressed  in  some  recent  cases,  the  uniform  practice  had  been  to  consider 
suggestions  as  traversable.  In  Baitlett  v.  Penthmd  (I  B.  &  Ad.  704),  where  most  of 
the  previous  cases  were  cited,  [762]  Lord  Teuterden,  in  delivering  the  judgment  of 
the  Court,  says,  "  Wherever  a  person  not  a  party  to  the  record  is  to  be  aflfected  by 
the  judgment,  or  wherever  the  judgment  upon  the  record  is  to  be  such  as  would  not 
be  ordinarily  warranted  by  the  previous  proceedings  on  the  record,  there  must  be  a 
suggestion  made,  by  leave  of  the  Court,  in  the  proper  form,  so  as  to  afford  an  oppor- 
tunity to  the  party  to  be  affected  by  it  to  demur,  if  he  thinks  the  facts  suggested  ai'e 
insufficient  in  point  of  law,  or  to  plead  if  he  means  to  deny  them."  In  Fit~patrick  v. 
Pickering  (Barnes,  470),  the  Court  granted  leave  to  enter  a  suggestion  of  this  nature, 
with  leave  to  the  plaintifl"  to  traverse  it  if  he  should  think  tit ;  and  a  rule  was  subse- 
quently granted,  that  unless  the  plaintifl'  should  plead  to  it  before  a  stated  time,  the 
suggestion  should  be  taken  as  true.  In  Harvey  v.  AdcUrley  (ibid.  471),  also,  time  was 
given  to  a  plaintifl"  to  demur  to  or  traverse  a  suggestion.  And  in  Hickman  v.  Colleij 
(2  Str.  1126;  also  reported  in  Andr.  377),  a  suggestion  to  entitle  the  defendant  to 
costs  under  a  similar  act  of  3  Jac.  1,  c.  15,  was  demurred  to  and  determined.  In 
Barney  v.  Tuhb  (2  H.  Bl.  356),  it  was  held  that  the  Southwark  Court  of  Bequests  Act 
(22  Geo.  3,  c.  47)  could  not  be  pleaded ;  and  that  the  proper  mode  for  the  defendant 
to  avail  himself  of  it  was,  by  entering  a  suggestion  on  the  record  after  verdict.  There, 
Buller,  J.,  says,  "  I  think  it  cleai-,  that  an  application  for  leave  to  enter  a  suggestion 
on  the  record  is  the  proper  mode  of  proceeding :  without  such  a  suggestion,  the  judg- 
ment would  not  be  warranted  by  the  premises."  And  in  Jefferies  v.  IFalts  (1  N.  E. 
157),  which  was  a  rule  to  exempt  the  defendant  from  costs  under  39  &  40  Geo.  3, 
c.  105,  ss.  5,  12,  on  the  ground  that  the  cause  of  action  had  arisen  within  the  juris- 
diction of  a  court  of  requests,  Chambre  J.,  says,  "  This  act  leads  to  many  inconveniences 
and  much  expense,  which  was  not  foreseen  ;  [763]  for,  instead  of  directing  that  the 
jury  should  find  the  fact  of  residence,  the  party  is  obliged  to  proceed  by  suggestion, 
which  is  travei'sable,  and  may  lead  to  another  trial  to  trv  that  fact."  Barton  v.  Hunter 
(1  Hudson  &  Brooke,  (K.  B.  Irel.)  569)  is  expressly  in  point.  That  case  is  thus 
stated  by  Lord  Tenterden,  in  Bartktt  v.  Pentland  (1  B.  &  Adol.  710):— "There  the 
plaintiff,  having  recovered  judgment  against  the  secretary  of  the  company,  sued  out 
execution  against  another  member  of  the  company.  It  appears  from  the  report  of 
Messrs.  Hudson  &  Brooke,  that  the  case  was  argued  with  great  ability  ;  and  a  very 
elaborate  judgment  was  delivered  by  Lord  Chief  Justice  Bushe.  He  there  cites  the 
case  of  Hickman  v.  CoUey,  and  other  cases,  by  which  it  is  very  clearly  established,  that, 
where  the  eft'ect  of  an  act  of  Parliament  is  to  alter  the  law  in  respect  of  giving  costs 
to  a  defendant  in  a  case  where  the  plaintifl",  in  ordinary  circumstances'^  would  be 
entitled  to  them,  the  proper  course  is  to  enter  a  suggestion  on  the  roll  of  the  facts 
necessary  to  entitle  the  defendant  to  those  costs,  so  That  the  plaintifl"  may  demur,  if 
the  defendant  do  not  set  forth  the  facts  which  bring  the  case  within  the  act  of  Parlia- 
ment, or  may  traverse  those  facts,  if  they  be  untrue.  That  is  undoubtedly  the  practice 
of  the  courts  m  this  country.  Unless  that  be  done,  there  will  be  an  incongruity  on 
the  record;  for  the  judgment  will  not  be  warranted  by  the  previous  proceedings.' 
And  m  Unwin  v.  Kmg  (2  Dowl,  P.  C.  593),  which  was  a  case  under  this  very  statute, 
Patteson,  J.,  says,  "The  course  is,  where  final  judgment  has  not  been  signed,  to  apply 
to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs,  as  it  cannot  be  entered  after- 
wards. That  suggestion  the  plaintiff  has  a  right  to  traverse ;  and  I  cannot  prevent 
hiin  from  traversing  it."  In  Kanson  v.  Dundas  (3  Bing.  N.  C.  180;  3  Scott,  497; 
o  Dowl.  P.  C.  20S),  which  was  an  application  on  the  part  of  the  defendant,  against 
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whom  judgment  for  the  costs  of  a  frivolous  [764]  defence  to  an  election  petition  had 
been  entered  up  under  9  Geo.  4,  c.  22,  s.  63,  for  leave  to  enter  on  the  roll  a  suggestion 
of  the  judgment,  in  order  that  the  opinion  of  a  court  of  error  might  be  taken  upon  it, 
Tindal,  C.  J.,  sa^'S — "Suppose  the  plaintiffs  traverse  the  suggestion,  what  machinery 
is  provided  by  this  act  to  bring  the  question  of  fact  before  a  jury  ?  Under  the  Court 
of  Conscience  Acts,  the  party  is  permitted  to  traverse."  On  the  other  hand,  there 
are  two  modern  authorities  which  will  probalily  be  relied  on,  as  being  at  variance 
with  this  view  :  the  one  is  an  interlocutory  remark  by  Parke,  B.,  in  Jordeii  v.  Bertvick 
(9  M.  &  W.  3),  that  "the  courts  are  not  in  the  habit  of  ordering  suggestions  to  be 
made  with  a  view  to  their  being  traversed  or  demuri'ed  to.  We  usually  decide  the 
matter  on  motion  to  save  expense."  But  he  does  not  say  that  a  suggestion  is  not 
ti-aversable.  The  other  is  an  observation  of  Maule,  J.,  in  the  case  of  Barlholomeiv  v. 
Carter  (1  Dowl.  P.  C.  (N.  S.)  212),  who,  on  the  judgment  of  Lord  Tenterden,  in  the 
case  of  Barllettv.  Pentland,  being  referred  to,  asked,  "  Did  you  ever  hear  of  the  traverse 
of  a  suggestion '?  "  Now,  in  this  case,  a  great  many  instances  have  been  shewn.  That 
was  probably  a  mere  question  to  draw  out  a  further  answer  from  counsel.  And  there 
the  two  cases  from  Barnes,  which  are  express  authorities,  were  not  cited.  Unless  the 
plaintiff  is  allowed  to  traverse  the  suggestion,  he  has  no  means  of  calling  witnesses 
before  the  Court  to  disprove  the  fact  alleged,  however  unfounded,  in  fact,  it  may  be. 
[Alderson,  B.  Why  ought  you  to  be  allowed  to  traverse  a  suggestion,  when  you  have 
already  had  an  opportunity  of  shewing  cause  against  its  being  put  upon  the  roll  f\ 
There  are  various  informations  which  are  traversable,  although  cause  has  been  shewn 
against  an  application  to  file  them  ;  as  criminal  informations,  and  informations  in  the 
nature  of  a  quo  wai'ranto.  So,  a  scire  facias  against  a  member  of  a  public  company 
[765]  may  be  traversed,  although  cause  may  have  been  shewn  against  a  rule  to  issue 
it.  And  it  appears,  from  the  report  of  Hickman  v.  Colley,  iu  Andrews,  377,  that  there 
cause  had  been  previously  shewn  against  a  rule  to  enter  the  suggestion,  and  numerous 
cases  cited.  It  may  be  said  that  this  suggestion  is  not  in  the  form  given  in  Chitty's 
Forms,  643,  in  which  the  record  is  made  to  award  the  defendant  his  costs,  "because 
it  is  suggested  and  proved,  and  manifestly  appears  to  the  Court,"  that  he  was  residing 
within  the  prescribed  district ;  and  it  may  be  urged,  that  if  this  bad  been  in  that  form, 
it  would  not  be  traversable ;  but  the  form  there  given  is  only  a  recent  one,  and 
altogether  inconsistent  with  the  cases  which  have  been  cited. 

Peacock  and  Charnock,  contrJi.  The  general  position,  that  suggestions  are  travers- 
able, cannot  be  supported,  although  in  some  cases  they  may  be  so.  This,  however,  is 
not  one  of  them,  as  is  shewn  by  the  circumstance  that  the  rule  to  enter  it  is  only  a 
rule  to  shew  cause,  which  would  be  altogether  useless,  if  the  question  could  afterwards 
be  brought  before  a  different  tribunal,  in  the  event  of  the  rule  being  made  absolute. 
Another  instance  is,  where  a  fair  and  impartial  trial  cannot  be  had  in  the  county  in 
which  the  venue  is  laid  ;  there  the  suggestion  cannot  be  traversed  :  Ilex  v.  Harris 
(3  Burr.  1338).  Lord  Mansfield,  C.  J.,  says,  "As  the  party  cannot  traverse  such  a 
suggestion,  when  entered  by  rule  of  Court,  there  must  be  a  clear  and  .solid  foundation 
for  it."  And  Denison,  J.,  says,  "  The  Court  will  be  cautious  of  admitting  the  entry 
of  a  suggestion  which  cannot  afterwards  be  contradicted."  [Parke,  B.  Lord  Mansfield 
there  begins  by  saying,  "  This  is  to  enter  a  suggestion  on  the  roll  with  a  nient  de 
dire."]  The  form  given  in  Tidd's  Appendix,  391  (6th  edition),  for  suggestions  of  this 
kind,  agrees  with  that  in  Chitty's  Forms,  and  is  "  because  it  is  suggested  and  proved, 
and  manifestly  appears  [766]  to  the  Court ; "  which  shews  that  it  is  not  left  to  the 
party  to  traverse  it.  And  it  goes  on  to  say,  that  "  it  is  further  considered  that  the 
said  C.  D.  do  recover  against  the  said  A.  B.  the  sum  of  £  ,  for  his  double 

costs  of  suit."  The  reason  of  the  suggestion  and  judgment  upon  it  is,  that  it  is 
proved  to  the  satisfaction  of  the  Court :  but  no  judgment  would  be  entered  if  the 
suggestion  were  traversable.  On  principle  it  is  not  traversable.  By  the  Statute  of 
Gloucester,  the  Court  are  to  award  costs  of  increase  ;  and  it  would  be  error  on  the 
record  if  it  appeared  that  the  jury  awarded  costs.  Therefore,  according  to  principle, 
and  to  the  practice  of  the  Court,  costs  are  to  be  awarded  by  the  Court,  and  a  rule  to 
shew  cause  is  accordingly  granted  for  that  purpose.  The  Court  decide  upon  affidavits 
whether  double  costs  ought  to  be  allowed  ;  and  the  Court  having  given  judgment  for 
double  costs,  are  the  jury  to  find  whether  the  Court  were  right  or  not'?  The  decisions 
that  a  scire  facias,  and  not  a  suggestion,  is  the  proper  course  under  the  Banking  Co- 
partnership Act,  7  Geo.  4,  c.  46),  seem  to  have  been  come  to  undei'  the  impression 
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that  a  suggestiou  would  not  have  been  traversable:  Cross  v.  Law  (6  M.  &  W.  217). 
[Parke,  B.  A  suggestion  under  13  Geo.  3,  c.  51,  to  deprive  the  plaintiff  of  costs, 
because  the  defendant  was  resident  in  Wales,  was  not  traversable  ;  but  there  the 
suggestion  was  entered  on  the  Judge's  certificate,  which  was  conclusive.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

I.OKD  Abinuer,  C.  B.  In  Hilary  term  last,  the  Court  made  a  rule  absolute  for 
the  plainlitf  to  bring  in  the  postea,  so  that  the  defendant  might  enter  a  suggestion 
thereon,  that  the  debt  recovered  was  under  403.,  and  that  the  defendant,  at  the  time 
of  the  commencement  of  [767]  the  action,  was  an  inhabitant  of  and  resident  in  the 
county  of  Middlesex,  and  liable  to  be  summoned  to  the  county  court  of  that  county. 

The  plaintiff  himself  entered  the  suggestion  on  the  roll  in  a  traversable  form,  and 
added  a  traverse  ;  and  a  rule  was  obtained  by  the  defendant  to  set  aside  the  suggestion 
and  the  traverse  as  irregular,  with  costs.     Cause  was  shewn  last  term. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the  suggestion  was  traversable, 
being  of  a  matter  of  fact  on  which  the  opposite  party  had  a  right  to  the  decision  of 
a  jury,  pursuant  to  the  general  principle,  that  matters  of  fact  ai-e  triable  by  a  jury, 
as  laid  down  in  The  Abbot  of  Strata  MaroeUa's  case  (9  Rep.  25).  In  that  case  the  general 
pi'inciple  is  laid  down,  but  there  are  many  exceptions  to  it. 

On  the  other  hand,  the  defendant's  counsel,  not  disputing  that  some  suggestions 
were  traversable,  contended,  that  this  was  a  fact  which  was  cognizable  by  the  Court 
itself,  being  merely  ancillaiy  to  the  taxation  of  costs,  which  is  its  proper  province,  and 
that  the  decision  of  the  Court  was  final.  We  are  of  opinion  in  favour  of  the  plaintiff, 
upon  the  weight  of  authority  as  well  as  principle. 

The  amount  of  costs,  it  is  true,  is  a  matter  wholly  within  the  province  of  the  Court 
to  determine,  in  those  cases  where  a  party  is  entitled  to  them ;  but  the  right  to  costs 
is  given  by  the  statute  law.  Where  the  amount  merely  depends  on  a  fact,  which  it 
is  unnecessary  to  notice  on  the  record,  as,  for  instance,  where  a  successful  plaintiff  or 
defendant  is  entitled  to  double  costs,  the  Court  may  award  them  on  the  taxation  ; 
l)ut  where  the  right  to  any  costs  is  in  question,  and  depends  upon  a  fact,  the  deter- 
mination of  which  is  not  by  the  statute  law  vested  in  the  Court,  and  which  must  be 
stated  on  the  record  to  justify  the  award  of  costs,  contrary  to  the  usual  course,  the 
fact,  if  the  opposite  party  insists  upon  it,  ought  to  be  tried  by  a  jury. 

By  this  statute,  23  Geo.  2,  c.  33,  the  defendant,  in  an  action  [768]  of  debt  or 
assumpsit,  wherein  the  damages  are  found  under  40s.,  and  there  is  no  Judge's  certifi- 
cate, is  entitled  to  double  costs,  if  the  fact  be  (not  if  it  appear  to  the  Court  to  be)  that 
he  resided,  at  the  time  of  action  brought,  within  the  county,  and  was  liable  to  be 
summoned  to  the  county  court,  that  is,  in  respect  of  the  debt  recovered.  In  this  case, 
therefore,  the  right  depends  on  a  fact ;  the  fact  (or  it  would  be  error)  must  be  assigned 
on  the  record  as  a  reason  for  departing  from  the  Statute  of  Gloucester,  and  must  be 
determined,  if  disputed,  as  all  other  facts  are,  which  are  not  cognizable  by  the  Court 
itself.  There  are  cases,  however,  in  which  a  suggestion  is  not  traversable.  For 
instance,  where  a  statute  gives  the  Court  cognizance  of  the  fact,  there  its  decision 
would  not  be  traversable.  There  are  several  of  such  statutes.  Thus,  under  3  Jac.  1, 
e.  15,  (the  London  Small  Debts  Act),  the  defendant  is  entitled  to  his  costs,  if  it  shall 
appear  to  the  Judge  or  Judges  of  the  Court  where  the  action  is  tried,  that  the  debt 
to  be  recovered  does  not  amount  to  40s.,  and  the  defendant  shall  duly  prove  by  testi- 
mony on  his  own  oath,  to  be  allowed  by  the  Judge  or  Judges  of  the  Court,  that  he 
was  inhabitant  and  resident  within  the  city,  or  the  liberties  thereof,  at  the  time  of 
the  action  brought.  Under  this  act,  it  belongs  to  the  Court  to  determine  the  fact. 
The ^22  Geo.  2,  c.  47,  (Southwark  Act),  contains  a  similar  clause;  other  acts,  as 
47  Geo.  3,  s.  1,  cc.  35  and  45,  (local  and  personal),  make  the  defendant's  right  depend 
on  the  Judge's  certificate,  and  the  fact  could  not  be  afterwards  disputed ;  and  so, 
under  the  43  Geo.  3,  c.  46,  the  fact  of  the  defendant  beins?  arrested  without  reasonable 
cause  for  a  greater  sum  than  the  plaintiff  recovers,  is  to'be  determined  bv  the  Court. 
Another  class  of  cases,  where  the  matter  of  the  suggestion  belongs  to  the  Court,  is 
where  the  Court,  having  a  discretionary  power  over  its  own  process,  is  called  upon 
to  depart  from  the  usual  course,  upon  the  suggestion  of  some  matter  which  renders 
such  departure  expedient  or  essential  for  th^e  purposes  of  justice,  as  where  a  venue 
IS  to  be  changed  [769]  because  an  impartial  trial  cannot  be  had,  or  where  the  sheriff 
is  a  party.     In  such  a  case,  it  is  manifest  that  the  suggestion  cannot  be  traversed ; 
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for  to  whom  is  the  writ  to  be  directed  for  trial  of  the  fact?  Surely  not  to  the  sheriff 
of  the  county,  to  be  tried  by  a  jury  of  that  county,  whether  they  arc  impartial,  or  to 
be  tried  by  a  jury  of  his  own  selection,  whether  he  be  a  party  !  These  cases  imply 
the  necessity  of  a  pi-eliminary  determination  by  the  Court  itself,  to  whom  the  process 
shall  be  directed.  In  the  following  cases,  it  is  said  that  such  a  suggestion  as  the 
present  is  traversable.  Fitzpatrick  v.  Fickerituj  (Barnes,  470) ;  Harvci/  v.  Adderley 
(ibid.  471),  where  time  was  given  to  demur  or  traverse;  Jcfferies  v.  jVatts  (1  N.  R. 
157),  per  Chambre,  J.  ;  Hickman  v.  Collei/  (Andr.  377),  per  Lee,  C  J.  ;  Unwin  v.  King 
(2  Dowl.  P.  C.  -594),  per  Patteson,  J.  ;  Eanson  v.  Dundas  (5  Dowl.  P.  C.  208),  per 
Tindal,  C.  J.  It  is  to  be  observed,  that  the  ease  in  Andrews,  377,  in  which  there  is 
the  dictum  of  Lord  Chief  Justice  Lee,  arose  on  the  3  Jac.  1,  c.  15,  on  which  statute 
it  would  seem  that  the  Court  itself  was  to  determine,  and  it  is  doubtful  whether  the 
London  Court  of  Request  Act  (39  &  40  Geo.  3),  with  reference  to  which  Chambre,  J., 
was  speaking,  :is  not  to  be  construed  in  the  same  way ;  but  still  these  dicta  are 
authorities  for  the  general  proposition,  that  matters  of  fact  contained  in  a  suggestion 
are  traversable,  where  the  Courts  are  not  authorized  to  determine  them.  In  the  case 
of  Ilaiiholomew  v.  Carkr  (1  Dowl.  P.  C.  (X.  S.)  212),  in  which  Maule,  J.,  is  supposed 
to  have  intimated  a  different  opinion,  the  authorities  above  cited  were  not  brought 
to  his  notice ;  and  to  those  ma}'  be  added  the  case  of  Hickman  v.  Colleij,  in  2  Str.  1120, 
in  which  a  demurrer  to  a  suggestion  was  argued  and  determined.  The  authorities 
above  cited  are  sufficient  to  satisfy  the  Court ;  they  are  consistent  with  principle,  and 
the  traverse  must  be  [770]  allowed.  If  the  defendant  succeeds,  he  will  be  entitled 
to  the  costs  of  that  traverse  (2  Str.  1120).  The  plaintiff,  in  entering  the  suggestion 
himself,  was  irregular,  but  it  will  be  of  no  advantage  to  the  defendant  to  set  it  aside, 
in  order  that  he  may  enter,  and  the  plaintiff  traverse  it.  Therefore  the  rule  must  be 
discharged,  but  without  costs. 
Rule  discharged  without  costs. 

Sloane  v.  Packm.\n,  Clerk.  Exch.  of  Pleas.  June  15,  1843.— A  declaration  in 
covenant  stated  that  the  defendant  had  granted  an  annuity  to  the  plaintiff,  and 
for  the  better  securing  the  said  annuity  demised  a  rectory  and  prebeudall  stall 
to  certain  trustees,  and  covenanted  for  payment  of  the  annuity  :  and  alleged  as 
a  breach  the  non-payment  thereof.  To  this  declaration  the  defendant,  being 
under  terms  of  pleading  issuably,  pleaded  that  the  indenture  was  made  with  the 
view  of  charging,  and  was  a  charge  upon,  the  rectory,  the  same  being  a  benefice 
with  a  cure  of  souls,  contrary  to  the  stat.  13  Eliz.  c.  20,  and  that  the  indenture 
and  security  were  made  to  evade  the  statute. — Held,  that  the  plea  was  not  an 
issuable  one,  as  it  stated  no  new  fact  upon  which  the  plaintiff  could  go  to  the 
jury  ;  and  that  the  statute  avoided  the  charge  upon  the  benefice  only,  but  not 
the  covenant  in  the  deed  containing  it. 

[S.  C.  1  D.  &  L.  332  ;  12  L.  J.  E.x.  423.] 

E.  James  had  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the 
interlocutory  judgment  signed  by  him  should  not  be  set  aside  for  irregularity.  It 
appeared  that  judgment  had  been  signed  on  the  ground  that  the  defendant,  being 
under  terms  of  pleading  issuably,  had  pleaded  pleas  which  were  not  issuable.  The 
declaration  was  in  covenant,  and,  after  stating  that  the  defendant  had  granted  to  the 
plaintiff"  an  annuity  of  £194,  to  be  paid  to  the  plaintiff'  by  four  equal  quarterly  pay- 
ments, it  alleged  that,  for  the  better  securing  the  said  annuity,  the  defendant  demised 
to  certain  persons,  as  trustees  for  the  plaintiff,  a  certain  I'ectory  and  i^rebendall  stall. 
It  then  set  forth  a  covenant  by  the  defendant  for  the  payment  of  the  annuity,  and 
alleged  as  a  breach  the  non-payment  of  it. 

To  this  declaration,  the  defendant  pleaded  that  the  indenture  was  made  with  the 
express  view  of  charging,  and  was  a  charge  upon,  the  said  rectory,  which  was  a  benefice 
with  cure  of  souls,  within  the  stat.  13  Eliz.  c.  20,  and  that  the  said  indenture  and 
security  were  made  with  intent  to  evade  the  provisions  of  that  statute. 

[771]  Kelly  (Cother  with  him)  shewed  cause.  It  is  clear  that  a  covenant  to  pay 
an  annuity  is  good,  and  such  a  covenant  may  be  sued  upon,  although  it  is  contained 
in  a  deed  which  charges  a  benefice  contrary  to  the  statute.  [Parke,  B.  The  case  of 
Mouys  v.  Leaka  (8  T.  R.  411)  seems  to  be  exactly  in  point.     There  it  was  held,  that 
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although  the  grant  of  a  rent-charge  by  the  rector  was  void  by  the  statute,  yet  that 
if,  in  the  deed,  he  also  covenants  personally  to  pay  the  rent-charge  or  annuity,  and 
gives  a  wan-ant  of  attorney  as  a  collateral  security,  the  Court  would  not  order  the 
deeds  to  be  delivered  up  to  be  cancelled.]  Kenison  v.  Cole  (8  East,  231)  is  also  an 
authority  to  the  same  eftect.  It  was  there  held,  that  though  a  bill  of  sale  for  trans- 
ferring the  property  in  a  ship  by  way  of  moitgage  might  be  void  as  such,  for  want  of 
reciting  the  certificate  of  registry  therein,  as  required  by  26  Geo.  3,  c.  60,  yet  the 
mortgagor  might  be  sued  on  his  personal  covenant  contained  in  it  for  repayment  of 
the  money  lent.     [He  was  then  stopped  by  the  Court.] 

E.  James,  contra.  The  case  of  Mouya  v.  Leake  is  distinguishable,  as  that  turned 
in  part  upon  the  validity  of  a  wai'rant  of  attorney,  and  does  not  decide  the  question 
as  to  personal  covenants'.  The  case  of  SaJtmarshe  v.  He2vitt  (1  Ad.  &  Ell.  S12  ;  3  Nev. 
&  M.  665)  is  in  point.  There  the  defendant,  a  beneficed  clergyman,  gave  the  plaintiff 
a  warrant  of  attorney  to  enter  up  judgment  against  him  for  £3600.  The  defeasance 
recited,  that  the  plaintiff  had  agreed  to  purchase  an  annuity  of  the  defendant  for 
£1800  and  that  the  annuity  was  or  was  intended  to  be  secured  to  the  plaintiff  by 
indenture  of  even  date  with  the  warrant  of  attorney,  charging  the  annuity  on  his 
benefice  ;  and  that  the  parties  had  also  agreed  that  the  annuity  should  be  secured  by 
warrant  of  attorney  as  above,  which  had  been  executed.  The  defeasance  further 
declared,  that  the  judgment  on  the  warrant  [772]  of  attorney  was  to  be  a  collateral 
security  only,  and  that  execution  was  not  to  issue  till  payment  should  have  been 
twenty-one  days  in  arrear ;  in  which  case,  and  so  often  as  it  should  so  happen,  the 
plaintiff  might  immediately  obtain  sequestration  of  the  rector}',  to  the  intent  that  he 
should  recover  the  arrears.  The  Court  set  aside  the  warrant  of  attorney,  as  charging 
the  benefice  contrary  to  the  statute.  It  never  has  been  decided  that  where  a  deed  is 
rendered  void  by  statute,  an  action  can  be  maintained  on  a  covenant  contained  in  it. 
[Rolfe,  B.  You  assume  that  the  deed  is  rendered  void,  but  it  is  not  so.  It  only 
makes  the  charge  on  the  benefice  void.]  It  is  submitted  that  this  is  a  substantial 
defence  in  point  of  law. 

Lord  Aeingek,  C.  B.  The  plea  is  not  an  issuable  one,  for  no  issue  can  be  taken 
upon  it.  The  defendant  might,  if  he  pleased,  have  set  out  the  deed  on  oyer,  and 
demurred. 

Parke,  B.  It  is  clear  that  this  is  not  an  issuable  plea,  for  it  states  no  new  fact 
upon  which  the  plaintiff'  could  go  to  the  jury.  It  only  depends  on  the  deed  ;  and  if 
the  defendant  meant  to  contend  that  it  was  void,  he  might  have  demurred.  The  case 
is  governed  by  Mouys  v.  Leake  (8  T.  R.  411),  which  Lord  Ellenborough,  in  Kervison  v. 
Cole  (8  East,  231),  treats  as  decisive,  and  says  "is  founded  on  admirable  good  sense, 
and  sound  law."  The  covenant  to  paj'  the  money  is  not  invalid.  It  does  not  charge 
the  benefice  contrary  to  the  provisions  of  the  statute ;  and  the  statute  avoids  the 
charge  only,  but  not  the  deed  that  contains  it. 

Rolfe,  B.,  concurred. 

Rule  discharged. 

[773]  Brain,  Executor,  &c.  v.  Preece.  Exch.  of  Pleas.  June  14,  1843.— Where 
it  was  the  course  of  business  for  H.,  one  of  the  workmen  at  a  coal  mine  to  give 
notice  to  Y.,  the  foreman,  of  the  coal  sold,  and  Y.  not  being  able  to  write, 
employed  one  B.  to  make  entries  of  the  sales  in  a  book  at  the  time  from  his,  Y.'s, 
information : — Held,  that  H.  and  Y.  being  dead,  the  entries  were  not  evidence 
in  an  action  for  the  price  of  such  coals. 

Debt  for  goods  sold  and  deliveied,  and  on  an  account  stated.  Pleas,  non  assumpsit, 
the  Statute  of  Limitations,  and  payment ;  and  issues  thereon. 

This  was  an  action  brought  to  recover  the  sum  of  41.  1 5s.  for  coals  alleged  to  have 
been  sold  by  the  plaintiff's  testator  to  the  defendant.  At  the  trial,  before  the  under- 
sheriff  of  Hereford,  it  appeared  that  it  was  the  duty  of  a  person  of  the  name  of  Harvey, 
who  worked  at  the  coal-pit,  to  give  notice  to  Yem,  the  foreman,  of  the  coal  which  was 
sold.  Yem  was  not  present  when  the  coal  was  delivered,  and,  not  being  able  to  write, 
employed  a  person  of  the  name  of  Baldwin  to  make  entries  in  the  books  from  what 
he,  Yem,  told  him.  Both  Harvey  and  Yem  were  dead;  but  in  order  to  prove  the 
delivery  of  the  coals,  Baldwin  was  called  as  a  witness,  who  produced  the  book,  and 
stated  that  he  made  it  out  from  Yem's  directions,  and  that  every  evening  he  read  over 
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the  entries  to  him.  It  also  appeared  to  have  been  the  course  of  Inisiness  for  the 
customers  to  go  to  the  pit's  mouth,  and  take  the  coal  away  with  them.  There  was 
evidence  that  the  coal  in  question  had  been  delivered  to  the  defendant,  but  it  did  not 
appear  to  have  been  credited  in  the  plaintiff's  books,  whence  the  plaintiff  concluded 
it  had  not  been  paid  for.  The  defendants  called  a  number  of  witnesses,  who  proved 
that  the}'  had  seen  the  coal  fetched  away,  and  paid  for  by  the  defendant,  in  various 
instances.  In  reply,  the  plaintiff  proposed  to  recall  certain  witnes.ses  who  had  lieen 
previously  e.xamined.  The  under-sheriff'  rejected  the  entries  in  the  book,  and  refused 
to  allow  the  witnesses  to  be  recalled,  and  the  defendants  had  a  verdict  on  all  the  issues. 
A  rule  nisi  having  been  obtained  to  set  aside  the  verdict,  and  for  a  new  trial, 

[774]  J.  W,  Smith  now  shewed  cause.  The  plea  of  payment  having  given  full 
notice  to  the  plaintiff'  of  what  the  defendant's  evidence  would  be,  he  should  have 
launched  the  whole  of  his  case  in  the  first  instance.  [Lord  Abinger,  C.  B.  How 
could  he  launch  a  ease  of  contradiction,  when  he  did  not  know  what  it  would  bel]  As 
to  the  other  point,  the  ruling  of  the  under-sheriff'  was  right.  In  Price  v.  Lord  Torrington, 
(Salk.  285),  the  entry  was  by  the  deceased  drayman's  own  hand.  There  is  no  case  in 
which  an  entry,  not  by  the  deceased  servant  or  agent  himself,  but  by  another  party 
from  his  information,  has  been  admitted,  and  it  will  be  for  the  Court  to  say  whether 
the}'  will  push  the  rule  so  far.  But  even  if  this  rule  were  made  absolute,  the  result 
must  be  the  same,  because  the  books  applied  to  two  items  onl}',  both  of  which  were 
barred  by  the  Statute  of  Limitations.  [Lord  Abinger,  C.  B.  'There  is  no  ground  for 
a  new  trial  on  this  point.] 

Gray,  in  support  of  the  rule.  The  main  question  is,  whether  this  book  was  admis- 
sible in  evidence.  The  only  difference  between  this  case  and  that  of  Price  v.  Lord 
Torriugfori,  is,  that  here  the  party,  whose  dutj'  it  was  to  make  the  entry  was  dead,  and 
the  party  who  made  it  was  near  enough  to  see  the  carts,  though  not  near  enough  to 
see  in  whose  carts  the  coals  went  away.  The  entry,  therefore,  is  admissible  as  an  entry 
made  at  the  time,  and  in  the  usual  course  of  business,  and  is  in  effect  an  entry  made 
by  Yem.  Pooh  v.  Dicas  (1  Bing.  N.  C.  649  ;  1  Scott,  600)  shews  that  the  mere  fact 
of  the  entry  not  being  in  the  party's  own  hand  makes  no  dirt'erence.  And  in  Dne  d. 
Patcuhall  v.  Turford  (.3  B.  &  Ad.  898),  Parke,  J.,  .says,  that  "  in  the  case  of  an  entry 
falling  under  the  first  head  of  the  rule,  as  being  an  admission  against  interest,  proof 
of  the  handwriting  of  the  party,  and  his  death,  is  enough  to  authorize  [775]  its  recep- 
tion ;  at  whatever  time  it  was  made  it  was  admissible  ;  but  in  the  other  case  it  is 
essential  to  prove  that  it  was  made  at  the  time  it  purports  to  bear  date  ;  it  must  be 
a  contemporaneous  entry."  This  is  a  contemporaneous  entiy,  made  in  the  due  course 
of  business,  and  whether  made  by  the  deceased's  own  hand  or  that  of  any  one  else  at 
the  time,  can  make  no  diff'erence.  Here,  too,  the  party  whose  duty  it  was  to  make 
the  entries  could  not  write. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  must  be  discharged,  and 
that  the  book  produced  was  not  admissible  in  evidence.  With  respect  to  the  case 
of  Price  v.  Lord  Torrington,  often  as  it  has  been  cited,  I  am  not  aware  of  its  universal 
application,  and  I  have  known  judges  say  they  would  not  carry  the  doctrine  of  that 
case  any  further.  The  case  of  the  attorney,  in  Doe  v.  Turford,  stands  on  precisely  the 
same  grounds  as  that  of  Price  v.  Lord  Torrington.  There  it  was  proved  that  the  notices 
were  written,  and  that  the  attorney  had  gone  out,  and  indorsed  the  duplicate  when 
he  came  back,  and  that  it  was  his  practice  so  to  indorse  it  when  he  had  served  the 
original ;  and  that  was  rightly  held  to  be  proof  of  the  service  of  the  notice.  There  is 
also  another  case,  viz.,  that  of  the  notary  {Poole  v.  Dicas,  supra),  where  similar  entries 
were  held  evidence  ;  but  a  notary  is  a  public  officer,  and  is  sworn  to  do  his  duty  as  a 
notary,  and  in  foreign  countries  the  acts  of  a  notary  are  like  the  acts  of  a  court,  although 
that  is  not  so  here.  The  way  to  prove  the  noting  is  to  prove  the  protest,  and  although 
the  notary  is  very  often  called  to  prove  his  protest,  I  am  not  aware  that  it  is  necessary  ; 
for,  supposing  the  clerk  were  dead,  still  I  think  the  protest  would  be  sufficient 
evidence.  It  is  like  any  other  case  of  a  public  officer  who  does  anything  in  the  course 
of  business.  But  the  case  where  the  books  are  not  written  by  the  party  him-[776]- 
self,  but  at  his  supposed  dictation  by  another  man  who  is  dead,  is  widely  diHerent. 
As  regards  the  case  of  Price  v.  Lord  Torrington,  it  is  better  to  adhei'e  to  that  case  as  it 
stands,  and  not  to  give  any  extension  to  it.     The  rule  must  be  discharged. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 
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Regina  k.  Chambers  and  Others.  Exch.  of  Pleas.  June  14,  1843. — A  bond  given 
to  the  Crown  by  the  committee  of  a  lunatic,  on  his  appointment,  is  within  the 
Stat.  33  Hen.  8,  c.  39,  s.  50,  and  the  Crown  is  entitled  to  treat  it  as  a  matter 
of  record,  and  have  a  scire  facias  thereon. 

This  was  a  scire  facias  issued  against  the  defendants,  for  the  breach  of  the  condition 
of  a  bonfl  gi\en  liy  them  to  the  Crown  on  the  appointment  of  the  defendant  Chambers 
as  committee  of  the  estate  of  a  lunatic,  for  the  due  discharge  of  his  duties  and  passing 
of  his  accounts,  he  having  become  bankrupt. 

Manning,  Serjt.,  now  moved,  on  the  part  of  the  assignees  under  his  bankruptcy, 
for  a  rule  to  shew  cause  why  the  scire  facias,  and  the  judgment  thereon,  should  not 
be  set  aside,  contending  that  such  a  bond  was  not  within  the  stat.  33  Hen.  8,  c.  39, 
s.  50,(«)  so  as  to  entitle  the  Crown  to  treat  it  as  a  matter  of  record,  and  have  a  scire 
facias  thereon.  This  point  was  raised,  but  not  decided,  in  Bex  [777]  v.  Lamhe  (Mann. 
Exch.  Pr.  (Revenue  Branch),  1.50).  A  similar  question  arose  also  before  Lord  Manners, 
in  Ex  parte  Usher  (Ball  &  Beatty,  197).  There  a  person,  who  had  been  appointed 
guardian  to  a  minor,  and  had  entered  into  the  usual  recognizances  with  two  sureties 
to  account  for  his  property,  became  bankrupt ;  and  in  support  of  a  petition  presented 
on  behalf  of  the  sureties,  praying  that  certain  mortgaged  premises  belonging  to  the 
bankrupt  might  be  sold,  and  the  surplus,  after  satisfying  the  mortgage,  applied  in 
discharge  of  the  debt  secured  by  the  recognizance,  it  was  urged  that  this  was  a  debt 
upon  record  due  to  the  Crown,  which  therefore  overreached  the  bankruptcy.  But  the 
Lord  Chancellor  said,  "It  certainly  does  not  appear  to  me  to  be  a  debt  due  to  the 
Crowni,  nor  such  as  to  warrant  a  Baron  of  the  Exchequer  to  grant  a  fiat  for  the  purpose 
of  an  extent  issuing ;  for  it  is  not  a  public  debt,  in  which  case  alone  the  Crown  process 
issues :  and  I  think  that  the  form  of  the  security  does  not  alter  the  nature  of  the  debt 
in  this  respect."  [Lord  Abinger,  C.  B.  Are  you  aware  of  any  difTerence  between 
debts  due  to  the  Crown  because  the  Crown  represents  the  public  interests,  and  debts 
due  to  the  Crown  by  virtue  of  its  prerogative  ?  The  only  question  has  been,  whether 
the  prerogative,  which  is  the  foundation  of  all  these  rights,  should  be  applied  to  debts 
due  by  virtue  of  acts  of  Parliament  made  for  the  benefit  of  the  public.  But  there 
is  no  difference  in  the  process.]  This  seems  to  be  a  third  case,  in  which  neither  the 
Crown  is  personally  interested,  nor  the  public  interests  involved. 

Lord  Aeinoer,  C.  B.  This  is  a  case  in  which  the  Crown,  by  virtue  of  its  office, 
is  entitled  to  the  custody  of  the  lunatic,  and  may  therefore  take  such  securities  as  it 
thinks  fit  for  the  protection  of  his  estate.  The  Crown  exercises  this  custody  by  virtue 
of  its  prerogative,  and  did  [778]  so  from  the  earliest  feudal  times.  This  is,  there- 
fore, a  bond  taken  to  the  use  of  the  Crown,  and  within  the  provisions  of  the  statute 
of  Hen.  8. 

The  other  Barons  concurred. 

Rule  refused. 

Davidson,  Public  Officer,  &c.  v.  Cooper  and  Brassington.  Exch.  of  Pleas. 
June  14,  1843. — Where  a  banking  co-partnership,  established  under  7  Geo.  4, 
c.  46,  s.  9,  had  once  begun  to  carry  on  the  trade  and  business  of  bankers,  and 
issued  notes  accordingly,  but  subsequently  stopped  payment,  and  merely  kept  the 
establishment  open  for  the  purpose  of  paying  their  notes  and  winding  up  the 
affan-s  of  the  concern  :— Held,  that  they  still  continued  to  be  a  banking  co-partner- 
ship,_  within  the  meaning  of  the  7  Geo.  4,  c.  46,  so  as  to  be  entitled  to'sue  by  their 
public  officer. — Assumpsit  on  a  guarantee,  described  in  the  declaration  "as  "a 
guarantee  or  agreement  in  writing":  "  plea,  uon  assumpsit :— Held,  that  it  was  not 

(a)  Which  enacts,  that  "  all  obligations  and  specialties,  which,  after  the  first  of 
May  next  coming,  shall  be  made  for  any  cause  or  causes  touching  or  in  anywise 
concernnig  the  King's  most  royal  majesty^  or  his  heirs,  or  to  his  or  their  use,'  com- 
modity, or  behoof,  shall  be  of  the  same  nature,  kind,  quality,  force,  and  eft'ect.  to  all 
intents  and  purposes,  as  the  writings  obligatory  taken  and  acknowleged  accordini;  to 
the  statute  of  the  staple  at  Westminster  have  at  any  time  before  the  making  of 
this  present  act  been  taken,  used,  exercised,  and  executed  against  any  lay  person 
or  persons.  ^  j      j    i- 
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a  defence  under  the  plea  of  non  assumpsit,  that  subsequently  to  the  execution  of 
the  agreement,  and  whilst  it  was  in  the  possession  of  the  plaintift",  a  seal  w;vs 
affixed  to  the  defendant's  signature,  so  as  to  make  the  instrument  purport  to  be 
a  deed,  but  that  such  defence  ought  to  be  pleaded  specially. — Assumpsit  on  a 
guarantee.  Plea,  that  after  the  guarantee  or  agreement  in  writing  had  been  made 
and  signed,  and  after  the  defendants  had  promised  as  in  the  declaration  mentioned, 
and  after  the  guarantee  had  been  delivered  to  the  plaintiti',  and  whilst  it  was  in 
his  hands,  it  was,  without  the  knowledge  or  consent  of  the  defendant,  altered  in 
a  material  particular  by  some  person  to  the  defendant  unknown,  and  its  nature 
and  effect  materially  changed,  by  such  unknown  person  affixing  a  seal  Ijy  or  near 
to  the  signature  of  the  defendant,  so  as  to  make  it  purport  to  be  sealed  by  the 
defendant,  and  to  be  the  deed  of  the  defendant ;  by  reason  of  which  alteration 
the  said  guarantee  became  void  in  law.  At  the  trial,  it  was  pi'oved  that  the 
guarantee  when  signed  had  no  seal  to  it,  but,  when  produced  in  evidence  by  the 
plaintiff,  it  had  a  wafer  affixed  to  it  liefore  the  signature  of  the  defendant : — 
Held,  first,  that  the  plea  was  proved,  and  that  it  purported  to  be  the  deed  of 
the  defendant :  secondly,  on  a  motion  for  judgment  non  obstante  veredicto,  that 
the  plea  was  a  good  defence  to  the  action. 

[S.  C.  1  D.  &  L.  377  ;  12  L.  J.  Ex.  467  :  affirmed  13  M.  &  W.  343.] 

Assumpsit  on  a  guarantee,  brought  by  the  plaintiff,  as  one  of  the  registered  public 
officers  of  certain  persons  united  in  co-partnei-ship,  and  carrying  on  the  trade  and 
business  of  bankers  at  Manchester  and  elsewhere  in  England,  under  the  name  and 
style  of  "The  Commercial  Bank  of  England,"  under  the  provisions  of  7  Geo.  4,  c.  4G. 
The  declaration  stated,  that,  on  the  17th  of  May,  1S39,  Samuel  Mayer  &  Co.  having 
then  an  account  current  with  the  said  banking  co-partnership,  and  likely  to  have 
occasion  for  advances  from  the  said  banking  co-partnership,  for  the  purpose  of  inducing 
the  said  banking  co-partnership  to  render  such  accommodation,  and  of  afibrding 
security  to  the  persons  who  should  for  the  time  being  constitute  the  said  [779] 
banking  co-partnership  as  a  fluctuating  body,  the  defendants  agreed  to  guarantee 
the  said  banking  co-partnership  from  loss  by  reason  of  any  sums  of  money  then  due, 
or  thereafter  to  become  due,  from  the  said  J.  Mayer  &  Co.  And  thereupon,  bj*  a 
certain  guarantee  in  writing  then  made  and  signed  by  the  defendants,  it  was  witnessed 
that,  in  consideration  of  the  premises,  the  defendants,  at  the  request  of  and  for  the 
purpose  of  assisting  the  said  S.  Mayer  &  Co.,  did  thereby  agree  with  the  said  banking 
co-partnership,  as  a  fluctuating  body,  that  thev,  the  defendants,  would  guarantee  the 
said  banking  co-partnership  for  the  due  payment  of  all  and  everj'  sum  and  sums  of 
money  which  then  was  and  were  or  from  time  to  time  thereafter  should  become  due 
from  the  said  S.  Mayer  &  Co.,  their  executors,  &c.,  for  or  by  reason  of  any  monies, 
bank  notes,  bank  post  bills,  bills  of  exchange,  promissoiy  notes,  or  other  instalments 
then  advanced,  or  owing,  or  discounted  or  negotiated,  or  thereafter  to  be  advanced, 
&c.,  on  the  said  banking  account,  or  which  the  said  banking  co-partnership  then  were 
or  thereafter  might  become  lialile  to  pay  for  or  on  account  of  the  said  S.  Mayer  &  Co., 
with  interest,  commission,  and  all  other  banking  charges  and  allowances  for  or  in 
respect  of  all  such  monies  and  advances  respectively,  &c.  &c.,  limiting  the  amount  to 
£1-500  ;  the  guarantee  to  be  a  continuing  guarantee  until  the  defendants  should  give 
three  months'  notice  in  writing  of  their  intention  to  withdraw  and  determine  the  same. 
It  then  averred,  that  advances  were  made  to  Mayer  &  Co.,  exceeding  the  amount  of 
guarantee  ;  that  they,  although  requested,  wholly  failed  to  repay  the  same,  of  which 
the  defendants  had  notice,  and  were  requested  to  pay  the  said  sum  of  £1-500,  but  wholly 
neglected  and  refused  so  to  do. 

To  this  declaration,  the  defendant  Brassington  pleaded  non  assumpsit.  The 
defendant  Cooper  also  pleaded,  first,  non  assumpsit ;  secondly,  that  at  the  time  of  the 
commencement  of  the  suit,  there  were  not,  nor  are  there,  per-[780]-sons  united  in 
co-partnership  or  carrying  on  the  trade  or  business  of  bankers  in  ^Manchester,  or  else- 
where in  England,  under  the  name  or  style  of  the  Commercial  Bank  of  England,  by 
virtue  of  or  according  to  the  provisions  of  the  said  act  of  Parliament  in  the  declaration 
mentioned,  in  manner  and  form  as  in  the  declaration  alleged.  He  also  pleaded, 
sixthly,  that,  after  the  said  guarantee  or  agreement  in  writing  in  the  said  declaration 
mentioned  had  been  made  and  signed  bj^  the  defendants,  as  in  the  said  declaration 
mentioned,  and  after  the  defendants,  in  consideration  of  the  premises   in  the  said 
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declaration  mentioned,  had  promised  as  in  the  said  declaration  mentioned,  and  after 
the  same  guarantee  or  agreement  in  writing  had  licen  delivered  to  the  said  banking 
co-partnership,  and  before  the  commencemetit  of  this  suit,  and  whilst  the  said  guarantee 
or  agreement  in  writing  was  such  continuing  guarantee  as  in  the  said  declaration 
mentioned,  and  was  in  the  possession  of  and  held  by  the  said  banking  co-partnership 
for  the  purposes  in  the  said  declaration  mentioned,  to  wit,  on  &c.,  the  said  guarantee 
or  agreement  in  writing  in  the  said  declaration  mentioned  was,  without  the  knowledge 
or  consent  of  the  said  defendant  William  Cooper,  by  some  person  or  persons  to  the 
defendant  William  Cooper  then  and  now  unknown,  altered  in  a  material  particular, 
and  its  nature  and  effect  materially  changed,  by  such  unknown  person  or  persons 
putting  and  affixing,  and  causing  and  procuring  to  be  put  and  aifixed,  to  the  same 
agreement  or  guarantee  in  writing,  two  certain  seals  by  and  near  to  the  respective 
signatures  of  the  said  defendants  to  the  same  agreement  or  guarantee  in  writing,  and 
as  and  for  the  respective  seals  of  the  said  defendants  to  the  said  guarantee  or  agree- 
ment in  writing,  that  is  to  say,  one  of  such  seals  by  or  near  to  the  said  signature  of 
the  said  defendant  William  Cooper,  to  the  said  agreement  or  guarantee  in  writing, 
as  being  and  purporting  to  be  the  seal  of  him  the  said  defendant  William  Cooper  to 
the  same  instrument,  [781]  and  one  other  of  such  seals  by  and  near  to  the  said  signature 
of  the  said  defendant  Henry  Brassington  to  the  said  guarantee  or  agreement  in 
writing,  as  being  and  purpoi-ting  to  be  the  seal  of  him  the  said  defendant  Henry 
Brassington  to  the  same  instrument,  and  thereby,  and  without  the  consent  of  the  said 
defendant  William  Cooper,  wrongfully  causing  the  said  guarantee  or  agreement  in 
writing,  after  the  said  defendants  had  written  their  names  thereto  as  aforesaid, to  purport 
to  have  been  respectively  sealed  by  each  of  the  said  defendants,  and  to  be  the  deed  of 
each  of  them  the  said  defendants  ;  and  the  said  defendant  William  Cooper  saith,  that 
the  said  guarantee  or  agreement  in  writing,  upon  which  such  respective  seals  had 
been  so  wrongly  put  to  and  affixed  as  aforesaid  is  in  fact  the  same  guarantee  or 
agieement  in  writing  in  the  said  declaration  mentioned  ;  and  so  the  said  defendant 
William  Cooper  says,  that,  hy  reason  of  the  premises  in  this  plea  mentioned,  the  said 
guarantee  or  agreement  in  writing  in  the  said  declaration  mentioned,  from  the  time 
of  the  said  alteration,  and  the  putting  and  affixing  the  said  seals  thereto  in  manner 
aforesaid,  and  before  the  commencement  of  this  suit,  was  aud  is  void  in  law  and  of 
none  effect.     Verification. 

Replication  to  the  sixth  plea,  that  the  said  guarantee  or  agreement  in  writing  in 
the  said  declaration  mentioned  was  not  altered  in  manner  and  form  as  in  the  said 
sixth  plea  of  the  said  William  Cooper  alleged. 

At  the  trial,  before  Rolfe,  B.,  at  the  Spring  Assizes  at  Liverpool,  1842,  it  appeared 
that  the  guarantee  was  signed  by  the  defendants  on  the  17th  of  May,  1S39,  and  that 
at  the  time  it  was  so  signed  there  were  no  wafers  or  seals  opposite  the  signatures  of 
the  defendants ;  but  when  produced  at  the  trial,  wafers  had  been  affixed  to  it  before 
the  names  of  each  of  the  defendants.  It  was  proved  that  the  Commercial  Bank  of 
England  stopped  payment  in  June,  1840,  and  from  that  time  it  ceased  to  carry  on 
business  as  a  bank  of  issue,  and  that  in  the  returns  made  to  [782]  the  Stamp-office 
in  18-il  and  1842,  in  pursuance  of  7  Geo.  4,  c.  46,  it  was  stated  that  the  bank  had 
"  ceased  to  issue  notes."  But  it  appeared  that  the  establishment  of  the  Commercial 
Bank  was  still  kept  open,  for  the  purpose  of  winding  up  his  affairs ;  that  there  were 
notes  outstanding ;  and  that  if  notes  were  brought  they  were  paid  in  gold,  and  that 
persons  were  in  the  receipt  of  payment  for  their"  notes  from  time  to  time,  but  no  new 
.accounts  were  opened.  The  action  was  commenced  in  December  1841.  It  was 
objected,  for  the  defendants,  that  there  was  no  evidence  of  the  bank  carrying  on 
business  as  a  bank  at  the  time  of  the  commencement  of  the  action,  in  support  of  the 
issue  raised  by  the  second  plea.  This  objection  was  overruled  by  the  learned  Judge, 
who  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  "the  amount  of  the 
guarantee,  lea\^e  being  reserved  to  the  defendants  to  move  to  enter  a  verdict  for 
them  on  the  above  points. 

Dundas,  in  Easter  Term,  moved  accordingly,  on  two  grounds :  first,  that  the 
banking  company  in  question  were  not  carrying  on  business  as  such  at  the  commence- 
ment of  the  action,  within  the  meaning  of  the" 7  Geo.  4,  c.  46,  s.  9,  and  consequently 
weie  not  entitled  to  sue  in  the  name  of  their  public  officer:  secondly,  that  the 
affixing  of  the  wafers  or  seals  to  the  guarantee  after  its  execution,  and  whilst  it  was 
in  the  possession  of  the  plaintiff,  vitiated  it  altogether.     First,  the  banking  company 
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having  stopped  payment  in  June  \^iO,  and  ceased  to  issue  notes,  were  not  carrying 
on  business  as  a  banking  company  within  the  meaning  of  the  act  at  the  time  of  the 
commencement  of  the  action.  The  7  Geo.  4,  c.  46,  s.  9,  provides,  tliat  all  actions 
against  any  person  or  persons  indebted  to  any  such  co-partnership  carrying  on  l)usiness 
under  the  provisions  of  that  act,  for  recovering  any  debts  due  to  such  co-partnership, 
shall  .and  lawfully  may  be  commenced  and  prosecuted  in  the  name  of  any  one  of  the 
public  offieers  for  the  time  being  of  such  [783]  co-partnership.  But  this  company 
were  not  cairying  on  business  at  the  time,  having  ceased  to  do  so,  and  weie  merely 
winding  up  their  ati'airs.  The  mere  fact  of  the  banking  establishment  being  kept 
open  for  the  purpose  of  winding  up  the  concern  is  not  sufficient  to  bring  them  within 
the  act :  they  must  be  actually  carrying  on  business.  That  was  held  in  Fletcher  v. 
Crosbie  (9  M.  &  W.  252),  where  a  declaration  describing  the  plaintiff' as  "one  of  the 
present  public  officers  of  certain  persons  united  in  co-partner.ship  for  the  purpose  of 
carrying  on  the  trade  and  business  of  banking  in  England,  according  to  the  stat. 
7  Geo.  4,  c.  46,"  was  held  bad,  for  that  it  ought  to  have  stated  that  the  co-partnership 
were  carrying  on  business.  [Paike,  B  ^^'hat  is  to  be  done  when  they  stop  payment, 
but  have  not  collected  in  their  debts  ?]  The  act  has  not  said  what  is  to  be  done  in 
such  a  case  ;  but  unless  they  bring  themselves  within  its  provisions,  they  cannot  derive 
advantage  from  it.  He  referred  to  the  judgment  of  Tindal,  0.  J.,  in  The  Bank  of 
England  v.  Andcrmn  (3  Bing.  N.  C.  5^9).  The  question  raised  by  the  plea  is,  whether, 
at  the  commencement  of  the  suit,  the  banking  company  were  or  are  carrying  on  business 
as  bankers  according  to  the  provisions  of  the  act ;  and  it  is  submitted  they  were  not. 

Parke,  B.  Where  the  co-partnership  have  never  begun  to  carry  on  business  as 
bankers,  they  do  not  come  within  the  provisions  of  the  act ;  but  when  once  they  have 
begun  business,  and  once  come  within  the  act,  I  think  they  continue  so  until  all  the 
del)ts  are  paid  which  were  contracted  in  that  character. 

The  rest  of  the  Court  concurred,  and  as  to  this  point  the  rule  was  refused. 

[784]  On  the  other  point,  rules  were  granted  on  behalf  of  each  of  the  defendants, 
and  they  now  came  on  together. 

Erie,  Knowles,  and  Crompton  shewed  cause  (May  28,  1842).  The  affixing  of  the 
wafers  to  the  guarantee  did  not  vitiate  it.  It  does  not  purport  to  be  a  deed,  nor  is  it 
treated  as  such,  and  there  is  no  alteration  in  the  language  or  the  sense  of  it.  In  order 
to  succeed  in  this  objection,  the  defendants  must  shew  that  the  alteration  has  the 
effect  of  making  it  a  deed  ;  but  in  order  to  make  it  a  deed,  a  delivery  of  it  would  be 
necessary.  Shep.  Touch.  .5.5.  The  issue  on  the  6th  plea  of  the  defendant  Cooper  is, 
whether  it  is  altered  in  a  material  part,  so  as  to  make  it  a  deed.  Now  there  is  no 
alteration  in  the  words  of  it.  [Alderson,  B.  Yes ;  the  placing  seals  upon  it,  and 
making  it  a  deed,  alters  the  meaning  of  the  words.  The  words  do  not  mean  the  same 
thing.  Parke,  B.  There  cannot  be  a  greater  alteration  than  turning  an  agreement 
into  a  deed.  Lord  Abinger,  C.  B.  If  it  is  a  deed,  it  would  be  valid  without  any 
consideration.  It  has  been  held  that  signing  and  sealing  are  prima  facie  evidence  of 
the  delivery.]  The  language  of  the  instrument  is  that  of  an  agreement  only. 
[Kolfe,  B.     A  deed  is  an  agreement  under  seal] 

Secondly,  the  rule  obtained  by  the  defendant  Brassington  must,  at  all  events,  be 
discharged,  for  the  fact  of  the  alteration  cannot  be  given  in  evidence  under  nou 
assumpsit,  but  must  be  specially  pleaded.  The  plea  of  non  assumpsit  asserts  that 
there  never  was  any  binding  contract  between  the  parties,  whereas  the  evidence  shews 
that  before  the  seals  were  affixed  to  the  guarantee,  it  was  a  vahd  instrument,  capable 
of  being  enforced.  In  Hemming  v.  Trenery  (9  Ad.  &  Ell.  926  ;  1  P.  it  I).  661),  which 
was  assumpsit  on  a  guarantee,  to  which  [785]  the  only  plea  was  non  assumpsit,  it 
appeared  at  the  trial  that  the  instrument  had  been  interlined  so  as  materially  to  alter 
its  effect,  and  the  jury  found  that  the  interlineation  was  made  after  the  instrument 
was  executed  :  and  it  was  held  that  the  effect  of  the  alteration  being  only  to  discharge 
or  modify  the  original  contract,  it  was  a  defence  which  required  to  be  shewn  by  way 
of  confession  and  avoidance,  and  could  not  be  given  in  evidence  under  the  general 
issue.  The  rule  of  H.  T.,  4  Will.  4,  is  express,  that  "  in  every  species  of  assumpsit, 
all  matters  in  confession  and  avoidance,  including  not  only  those  t)y  wa\-  of  discharge, 
but  those  which  shew  the  transaction  to  be  void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise,  shall  be  specially  pleaded  ;  and  the  decision  in  Hemming  v. 
Trenery  is  in  accordance  with  that  rule.  If  there  has  once  Ijeen  an  express  promise, 
and  there  has  been  any  alteration  in  it,  or  anything  done  to  avoid  it,  it  ought  to  be 
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pleaded.  It  may  be  said,  that,  because  it  is  altered,  and  so  vitiated,  it  cannot  be 
produced  in  evidence  ;  but  there  are  authorities  that  although  the  seals  to  a  deed  be 
destroyed,  or  broken  by  accident  before  the  trial,  it  is  still  good  evidence  on  the  trial. 
Nichols  V.  Haijnvod  (Dyer,  59  a.),  Michael  v.  Scockwith  (Owen,  8;  Cro.  Eliz.  120).  The 
question  under  that  plea  is,  whether  there  was  at  any  time  such  a  binding  contract  as 
the  one  declared  on. 

Dundas,  W.  H.  Watson,  Warren,  and  Hugh  Hill,  contrh,.  First,  it  is 'clear  that 
the  si.\th  plea  of  the  defendant  Cooper  was  proved  by  the  evidence,  and  therefore  the 
verdict  ought  to  be  entered  for  him.  Then,  secondly,  this  is  a  defence  which  was 
available  under  the  plea  of  non  assumpsit.  In  Calvert  v.  Baker  (4  M.  &  W.  47),  which 
was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  it  was  held  to 
be  a  good  defence  under  a  plea"  that  the  defendant  did  not  accept  the  bill  declared 
on  ;"  that  after  he  had  accepted  it  [786]  generally,  it  was  altered  without  his  know- 
leilge,  by  the  addition  of  a  memorandum  making  it  payable  at  a  banker's.  That  is  an 
authority  in  point.  [Parke,  B.  The  reason  there  given  seems  to  be,  that  the  bill  pro- 
duced is  so  altered  as  to  become  a  different  instrument,  and,  therefore,  the  plea  was 
pi-oved.  Was  that  case  cited  in  Hemming  v.  Trcnery .?]  It  was  not ;  but  it  is  submitted 
that  the  correct  rule  is  laid  down  in  Calvert  v.  Baker ;  and  Cock  v.  Coxwell  (2  C.  M. 
&  R.  291)  is  an  authority  to  the  same  effect.  This  would  clearly  have  been  an 
objection  on  non  assumpsit,  before  the  New  Rules  ;  and  the  rule  is,  that  "  all  matters 
in  confession  and  avoidance "  shall  be  specially  pleaded ;  but  this,  if  pleaded,  would 
not  be  in  confession  and  avoidance  ;  it  would  not  confess  the  contract  and  a  breach  of 
it.  The  case  is  one  rather  of  evidence  than  of  pleading,  and  the  question  is,  whether 
this  is  a  document  which  cannot  be  read  in  evidence  because  it  has  been  altered. 
The  objection  is,  that  the  instrument  varies  in  a  material  particular  from  that  stated 
in  the  declaration  ;  and  it  must  be  given  in  evidence  by  the  plaintiff  in  support  of  it. 

Parke,  B.  It  seems  to  me  that  the  special  plea  of  the  defendant  Cooper  is  proved, 
and  that  he  is  entitled  to  have  a  verdict  entered  for  him  upon  that  plea.  The  allega- 
tion in  it  is,  that  the  guarantie,  after  its  execution,  was  altered  in  a  material  particular, 
and  its  nature  and  effect  materially  changed  ;  and  there  can  be  no  doubt  that  the 
alteration  was  in  a  material  particular,  and  that  its  nature  was  materially  changed. 
The  plea  then  states,  that  the  seals  were  affixed  to  the  instrument  near  to  the 
signatures,  and  as  and  for  the  seals  of  the  defendants  and  purporting  to  be  their  seals ; 
I  think  that  allegation  is  proved.  Whether  the  seals  be  placed  before  or  after  the 
names  of  the  paities,  they  still  purport  to  be  the  seals  of  the  pai'ties.  There  are  two 
seals,  and  as  both  the  defendants  contract,  and  both  execute,  no  [787]  one  could  doubt 
that  any  jury  would  say  it  was  their  deed.  The  next  question  arises  under  a  rule 
obtained  by  the  defendant  Brassington,  whether  this  defence  is  admissible  under  the 
plea  of  non  assumpsit,  and  I  think  it  is  not.  All  the  authorities  were  considered  in 
Hemming  v.  Trenenj  (9  Ad.  &  Ell.  926;  1  P.  &  D.  661),  where  there  was  an  elaborate 
argument,  and  apparently  a  written  judgment ;  and  the  decision  of  the  Court  in  that 
case  appears  to  me  to  be  correct.  The  proper  plea  in  the  present  case  would  have 
been  by  way  of  confession  and  avoidance.  'I'he  plea  need  not  have  been  confessed  the 
breach,  as  Mr.  Watson  says ;  but  the  defendant's  answer  would  have  been,  that,  since 
the  making  of  the  contract,  its  effect  had  been  altered  by  its  being  converted  into  a 
contract  under  seal.  But  it  is  said  that  this  view  of  the  case  is  at  variance  with  the 
decision  of  this  Court  in  Calvert  v.  Baker.  All,  however,  that  the  Court  must  be 
considered  as  having  decided  in  that  case  is,  that  the  alteration  in  an  instrument  may 
be  objected  to  on  non  assumpsit,  when  its  effect  is  to  make  it  a  different  instrument, 
so  as  to  render  a  new  stamp  necessary  ;  for  if  Mr.  Richards's  argument  in  that  case  is 
looked  at,  it  will  be  found  to  turn  upon  the  necessity  of  a  fresh  stamp  by  reason  of  the 
alteration,  and  the  judgment  of  the  Court  must  be  taken  to  be  with  reference  to  that 
argument,  and  on  that  ground,  I  think,  mav  be  supported.  The  result  is,  that  a 
verdict  will  be  entered  for  the  defendant  Cooper  on  the  special  plea,  and  for  the 
plaintiff  on  the  plea  of  non  assumpsit  by  Brassington.  The  first  rule  will,  therefore,  be 
made  absolute,  and  the  second  discharged  altogether. 

Lord  Abinger,  C.  B.,  Alderson,  B.,  and  Eolfe,  B.,  concurring. 

Rules  accordingly. ('j) 

[788]  Knowles  then  moved  to  arrest  the  judgment,  or  to  enter  judgment  for  the 

{h)  See  Mason  v.  Bradley,  ante,  -590. 
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plaintifl'  iion  obstante  veredicto,  on  tbe  ground  that  it  was  not  stated  in  the  plea  that 
the  alteration  was  made  by  the  plaintifl',  or  with  his  privity.  The  Court  having 
granted  a  rule, 

Kelly  and  Watson,  in  Michaelmas  Term,  1842,  (November  11),  shewed  cause. 
The  question  is,  whether  the  plea  of  the  defendant  Cooper  is  a  good  answer  to  the 
action,  and  it  is  submitted  that  it  is.  It  states  in  substance,  that  after  the  guarantie 
had  been  made  and  delivered  to  the  banking  co-partnership,  and  whilst  it  was  in  their 
possession,  it  was,  without  the  knowledge  or  consent  of  him,  the  defendant  Cooper, 
by  some  person  to  him  unknown,  altered  in  a  material  particular,  and  its  nature  and 
effect  materially  changed,  by  such  unknown  person  affixing  and  causing  to  be  affixed 
to  it  two  seals  Ijy  and  near  to  the  respective  signatui-es  of  the  defendants,  and  thereby 
causing  the  guarantie  to  purport  to  have  been  sealed  by  the  defendants,  and  to  be 
the  deed  of  the  defendants.  No  doubt  this  was  a  material  alteration,  and  changed 
the  nature  and  effect  of  the  instrument,  giving  to  the  plaintiffs  the  advantage  of  being 
specialty  creditors,  and  of  suing  in  covenant  instead  of  assumpsit ;  and  this  Court  has 
accordingly  held  the  alteration  to  be  material,  and  ordered  a  verdict  to  be  entered 
for  the  defendant  Cooper  on  that  ground.  But  the  question  now  is,  whether,  if  a 
written  agreement  be  altered  in  a  material  part,  without  the  party's  knowledge, 
whilst  it  is  in  his  possession,  it  avoids  it,  so  as  to  make  an  action  upon  it  not  main- 
tainable. There  can  be  no  doubt  that,  if  a  deed  be  altered  without  the  consent  of 
the  parties  to  it,  it  avoids  it :  and  the  same  rule  is  applicable  in  the  case  of  any 
instrument  in  writing.  In  Pigot's  case  (11  Rep.  27  a.),  where  the  ques-[789]-tion  was 
as  to  a  deed,  it  was  resolved  "  that  when  any  deed  is  altered  in  a  point  material  by 
the  plaintiff  himself,  or  by  any  stranger,  without  the  privity  of  the  oliligee,  be  it  by 
interlineation,  addition,  rasing,  or  by  the  drawing  of  a  pen  through  a  line,  or  through 
the  midst  of  any  material  word,  the  deed  thereby  becomes  void."  Several  instances 
are  there  given  of  alterations  which  are  material ;  but  the  principle  is,  that  where 
such  an  alteration  is  without  the  privity  of  the  party  to  be  affected  by  it,  it  avoids 
the  deed.  Where  the  alteration  is  made  by  the  plaintiff  himself,  it  avoids  the  deed, 
though  it  be  not  material ;  but  if  a  stranger,  without  his  privity,  alters  the  deed  in 
any  point  which  is  not  material,  it  does  not  avoid  it.  Shep.  Touch.,  68,  is  an  authority 
to  the  same  eft'ect.  That  principle  applies  equally  to  the  case  of  an  alteration  in  a 
guarantie,  or  any  other  species  of  writing.  In  Master  v.  Miller  (4  T.  R.  320),  it  was 
held  to  apply  to  bills  of  exchange.  There  an  alteration  of  the  date  of  a  bill  of 
exchange,  after  acceptance,  whereby  the  payment  would  be  accelerated,  was  held  to 
avoid  the  instrument,  so  that  no  action  could  be  afterwards  brought  upon  it,  even 
bv  an  innocent  holder  for  a  valuable  consideration.  Lord  Kenyon,  C.  J.,  there  says, 
"The  cases  cited,  which  were  all  of  deeds,  were  decisions  which  applied  to  and 
embraced  the  simplicity  of  all  the  transactions  of  that  time ;  for  at  that  time  almost 
all  written  engagements  were  by  deed  only.  Therefore,  those  decisions,  which  were, 
indeed,  confined  to  deeds,  applied  to  the  then  state  of  affairs ;  but  they  establish  this 
principle,  that  all  written  instruments  which  were  altered  or  erased  should  be  thereby 
avoided."  And  Ashhurst,  J.,  says,  "It  seems  admitted  that,  if  this  had  been  a  deed, 
the  alteration  would  have  vitiated  it.  Now,  I  cannot  see  any  reason  why  the  principle 
on  which  a  deed  would  have  been  avoided  should  not  extend  to  the  case  of  a  bill  of 
exchange.  All  written  contracts,  whether  by  deed  [790]  or  not,  are  intended  to  be 
standing  evidence  against  the  parties  entering  into  them.  There  is  no  magic  in 
parchment  or  in  wax ;  and  a  bill  of  exchange,  though  not  a  deed,  is  evidence  of  a 
contract  as  much  as  a  deed  ;  and  the  principle  to  be  extracted  from  the  cases  cited 
is,  that  any  alteration  avoids  the  contract."  The  same  principle  was  established  in 
that  case,  on  the  argument  of  the  writ  of  error  in  the  E.xchequer  Chamber,  and  the 
judgment  was  affirmed  (2  H.  Bl.  140).  The  case  of  Master  v.  Miller  was  followed  by 
that  of  Powell  v.  Dirett  {\^  East,  29),  which  was  an  action  on  a  bought  and  sold  note, 
and  it  was  there  held  that  a  material  alteration  in  a  sale  note,  made  by  the  broker, 
after  the  bargain,  at  the  instance  of  the  seller,  without  the  consent  of  the  purchaser, 
annuls  the  instrument,  so  as  to  preclude  the  seller  from  recovering  upon  the  contract 
evidenced  by  the  instrument  so  altered  by  him.  That  was  not  the  case  of  a  deed  or 
a  bill  of  exchange,  but  of  a  mere  mercantile  contract.  It  is  true  it  was  equivalent 
to  the  act  of  the  plaintiff  himself  ;  but  it  shews  that  the  principle  of  Pigot's  case  is 
applicable  to  other  instruments  besides  deeds.  In  the  recent  case  of  The  Earl  of 
Falmouth  v.  Roberts  (11  Law  J.  Kep.  E.xch.  180  ;  9  M.  &  W.  469),  which  was  an  action 
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for  the  breach  of  certain  stipulations  in  an  agreement  by  a  landlord  against  his  tenant, 
Parke,  B.,  said,  "It  is  laid  down  by  Lord  Coke,  that  a  deed  is  rendered  invalid  by  an 
alteration  in  a  material  part  of  it — Figot's  case ;  and  I  do  not  see  why  the  same  rule 
should  apply  to  agreements.  That  rule,  however,  opei'ates  only  where  the  obligation 
is  by  reason  of  the  instrument  itself,  and  therefore  does  not  apply  to  this  case."  In 
Sandersmi  v.  Symoiub  ( 1  Brod.  &  B.  426),  which  was  an  action  on  a  jjolicy  of  insurance,  the 
alteration  was  held  to  be  immaterial,  and  therefore  not  to  avoid  the  policy  ;  but  the 
Court  appeared  to  be  all  of  opinion  that  this  doctrine  applied  to  policies  of  insurance. 
[791]  And  in  French  v.  ration  (9  East,  351),  which  was  also  an  action  on  a  policy  of 
insurance,  it  was  held  that  the  plaintifl'  could  not  recover  upon  the  policy,  by  reason 
of  the  alteration  in  it.  T  here  are  other  cases  to  the  same  eflfect ;  but  being  mixed 
up  with  questions  on  the  stamp  laws,  it  is  not  thought  desirable  to  encumber  the  Court 
with  them.  The  only  case  which  raises  any  distinction  is  the  case  of  an  award  ;  and 
in  Henfree  v.  Bromley  (6  East,  309),  where,  after  the  award  was  made,  an  alteration 
was  made  by  the  umpire  of  the  sum  awarded,  it  was  held  to  be  void,  though  made 
on  the  same  daj',  and  before  the  delivery  of  the  award,  but  that  the  award  was  good 
for  the  original  sum  awarded,  which  was  still  legible,  the  same  as  if  such  alteration 
had  been  made  by  a  mere  stranger,  without  the  privity  or  consent  of  the  party 
interested.  But  the  doctrine  of  alterations  in  awards  does  not  apply  here.  In  cases 
like  the  present,  it  is  where  the  instrument  is  altered  as  between  the  one  party  and 
the  other,  and  advantage  may  be  sought  to  be  derived  from  the  alteration  ;  but  in 
the  case  of  an  award,  as  soon  as  the  arbitrator  has  published  his  award,  he  is  functus 
officio,  and  the  distinction  is,  therefore,  obvious.  The  principle  to  be  deduced  from 
the  cases  is,  that  whether  the  alteration  be  made  by  the  plaintiff  or  by  a  stranger,  if 
it  be  a  material  one,  it  vitiates  the  instrument,  and  renders  it  wholly  void.  Markham 
v.  Gonasloti  (Cro.  Eliz.  626)  is  an  express  decision  that  an  alteration  by  a  stranger 
avoids  the  deed ;  and  the  case  is  an  important  one,  because  it  was  an  action  on  the 
case  against  a  sti-anger  for  making  certain  alterations,  whereby  the  deed  became  void  ; 
and  it  was  held  that  the  plaintiti'  was  entitled  to  recover.  That  shews  there  is  a 
remedy  by  action  on  the  case  against  the  stranger  for  making  the  alteration  by  which 
the  deed  becomes  void.  There  is  no  hardship  in  the  case,  for  it  is  the  duty  of  the 
party  who  has  the  instiument  in  his  possession,  and  is  charged  with  the  safe  custody 
of  it,  to  take  care  of  it,  [792]  and  if  it  is  altered  whilst  in  his  custody,  it  is  but  reason- 
able that  he  should  incur  the  loss.  The  mischief  produced  by  such  an  alteration  as 
the  present  would  be  infinite,  supposing  the  subscribing  witness  to  be  dead,  and  no  one 
capable  of  explaining  it.  The  instrument,  at  the  time  it  was  executed,  was  an  instru- 
ment not  under  .seal,  but,  by  the  alteration,  it  became  a  deed,  and  so  would  have 
bound  the  heirs.  So  also,  it  would  avoid  any  plea  of  the  Statute  of  Limitations.  The 
important  inquiry  in  these  cases  is,  not  by  whom  the  alteration  is  made,  but  whether 
it  be  material,  and  when  it  was  made.  In  Desl/roive  v.  Wetherhy  (1  M.  &  Rob.  438), 
where  a  general  acceptance  was  altered  by  adding  a  place  of  payment,  it  was  held  that 
it  discharged  the; acceptor,  if  made  without  his  privity.  There  Tindal,  C.  J.,  asked  the 
jury  "  whether  they  were  satisfied  that  the  addition  of  the  place  where  the  bill  was 
payable  was  made  after  it  was  accepted  by  the  defendant?  if  it  was,  there  was  nothing 
to  shew  that  the  defendant  authorized  the  alteration,  and,  therefore,  the  alteration, 
being  a  material  one,  vitiated  the  acceptance  :  it  materially  altered  the  situation  of 
the  parties,"  &c.,  observing  on  the  nature  of  the  materiality.  If  the  case  depended 
upon  the  fact  by  whom  the  alteiation  was  made,  the  learned  Judge  ought  there  to 
have  niquired  by  whom  it  was  made ;  but  he  does  not.  The  same  point  was  ruled  by 
Lord  Lyndhurst,  C.  B.,  in  Taylor  v.  ^fosdey  (1  M.  &  Rob.  439,  n.).  Downes  v. 
Riclicmhon  (5  B.  &  Aid.  674)  is  another  instance  where  the  same  doctrine  was  carried 
out  m  a  case  of  simple  contract.  The  same  law,  therefore,  is  applicable  to  instruments 
not  under  seal  as  to  those  which  are.  The  party  in  whose  possession  the  instrument 
was  at  the  time  is  responsible ;  and  if  an  alteration  be  made  in  it,  so  as  it  become 
void,  his  remedy  is  against  the  stranger  who  made  it,  by  an  action  on  the  case.  The 
danger  would  be  endless  if  it  were  otherwise.  The  case  is  analogous  in  [793]  this 
respect  to  that  of  a  carrier,  who,  by  the  policy  of  the  law,  is  made  liable  for  loss  or 
injury  by  robbery,  fire,  &c.,  and  it  is  perfectly  immaterial  by  whom  it  is  occasioned. 
As  long  as  the  thing  is  in  his  custody,  he  is  responsible  for  it.  [Lord  Abiuger,  C.  B. 
buppose  the  distinction  to  be,  that  an  alteration  by  a  stranger  does  not  vitiate  an 
instrument,  another  question  is,  whether  the  fact  of  the  alteration  having  been  made 
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by  a,  stranger  ought  not  to  be  replied.]  Certainly.  The  defendant  can  only  be  bound 
to  plead  what  he  knows.  Suppose  it  had  been  the  accidental  burning  of  the  seal  to  a 
deed,  surely  the  plaintift"  ought  to  reply  and  shew  it.  It  is  for  the  plaintiff  to  give 
the  explanation,  as  he,  having  the  custody  of  the  instrument,  can  alone  have  the  means 
of  shewing  how  the  fact  happened.  The  doctrine,  as  to  the  efl'ect  of  an  alteration  in 
the  case  of  deeds,  has  been  settled  by  a  long  string  of  authorities,  and  the  same  law 
is  applicable  to  other  instruments.  They  cited  also  Section  v.  Heivson  (2  Show.  28,  29), 
to  shew  that  it  is  sufficient  if  the  alteration  be  .shewn  to  have  been  made  before  issue 
joined. 

Erie,  Knowles,  and  Crompton,  in  support  of  the  rule.  It  will  not  be  disputed 
that  the  law  laid  down  in  Pigot's  ca^e  (11  Rep.  27  a.)  was  at  that  time  the  strict  law; 
bnt  it  has  been  relaxed  in  modern  times,  and  in  the  present  day  would  be  considered 
as  an  administiation  of  blind  justice  ;  for  it  is  not  reasonable  that  because  a  third 
party,  a  stranger,  has  made  an  alteration  in  a  written  instrument,  it  should  thei'efore 
be  void  as  between  the  parties.  And  in  Sheph.  Touch.  68,  the  case  is  treated  by 
Mr.  Preston  as  overruled  in  this  respect.  He  says,  "  At  this  day,  alteration  by  a  mere 
stranger  would  not  vitiate  the  deed,  if  the  contents  of  the  deed  could  bo  proved.  The 
case  of  Texira  v.  Evans  (cited  1  Anstr.  228)  seems  to  have  overruled  this  branch  of  the 
distinction."  [Parke,  B.  But  that  case  was,  in  fact,  overruled  by  this  [794]  Court  in 
Hihhlewhite  v.  M'Morine  (6  M.  &  W.  200).]  In  Huihon  v.  Eevelt  (5  Bing.  368  ;  2  M.  & 
P.  663),  where  the  defendant  executed  a  deed  conveying  his  property  to  trustees  for 
the  benefit  of  creditors,  the  particulars  of  whose  demand  was  stated  in  the  deed  ;  and 
a  blank  was  left  for  one  of  the  principal  debts,  which,  on  being  ascertained,  was  inserted 
in  the  blank  the  next  day,  in  the  defendant's  presence,  and  with  his  assent;  it  was 
held  that  the  deed  was  valid,  notwithstanding  the  filling  up  of  the  blank  after  execu- 
tion. Now,  according  to  the  old  decisions,  that  would  have  lieen  void  ;  but  the  Court 
held  otherwise.  Pigut'a  case  has  been  overruled  in  the  Irish  Courts,  in  Sioiney  v.  Barry 
(Jones's  Rep.  109).  Besides,  there  is  this  distinction  between  deeds  and  other  written 
instruments,  that  in  the  case  of  deeds  they  are  the  cause  of  action  itself.  And  in 
olden  times,  if  the  seals  were  eaten  or  torn  off,  the  deed  was  void  ;  but  in  Lady  Argoll 
V.  Cheney  (Palmer,  402),  where  the  seals  were  torn  ofl'  by  a  little  boy,  as  was  proved, 
after  they  had  been  once  annexed,  the  deed  was  held  nevertheless  to  be  a  good  deed 
to  lead  the  uses  of  a  recovery.  [Parke,  B.  That  was  a  case  where  the  estate  passed, 
not  by  the  deed,  but  by  the  recovery.  There  is  a  distinction  between  cases  where  the 
estate  passes  by  virtue  of  the  instrument,  and  that  of  a  deed  where  a  lien  is  created 
by  virtue  of  the  deed.  Suppose  the  case  where  an  alteration  is  made  in  a  covenant 
in  a  deed  conveying  an  estate,  the  estate  would  pass,  though  you  could  not  maintain 
an  action  on  the  covenant.  Deeds  are  distinguishable  from  cases  like  the  present ; 
they  stand  on  a  technical  ground,  with  reference  to  the  issue  on  the  plea  of  non 
est  factum,  and  the  rule  respecting  them  does  not  apply  to  other  written  instru- 
ments. In  Master  v.  Miller,  Buller,  J.,  says  (4  T.  R.  339),  "The  difficulty  which 
arose  in  the  old  cases  depended  very  much  on  the  technical  forms  of  pleading  applicable 
to  deeds  alone."  This  is  not  an  action  on  the  instrument  itself  only,  as  in  the  case  of  a 
[795]  deed,  but  on  the  facts  alleged  in  the  declaration,  which  states  that  Mayer  &  Co. 
had  occasion  for  advances ;  that,  for  the  purpose  of  inducing  the  banking  company 
to  render  such  accommodation,  the  defendants  had  agreed  to  guarantee  them  from 
loss,  and  thereupon  they  entered  into  this  agreement  in  writing ;  and  that  advances 
were  afterwards  made  :  then  the  defendant  says  that  he  was  liable,  but  that  the  agree- 
ment was  entered  into  in  writing,  and  an  alteration  has  since  been  made  in  it,  whereby 
he  is  no  longer  liable.  There  are  many  facts  that  came  before  the  written  instrument 
which  would  require  to  be  proved,  and  the  case  does  not  depend  upon  that  alone ; 
but  the  Court  are  called  upon  to  say,  that,  because  one  part  of  the  evidence  is  altered, 
the  cause  of  action  is  gone  altogether.  The  case  of  Master  v.  Miller  proceeded  on 
grounds  applicable  to  deeds,  which  are  very  distinguishable  from  this  case :  it  was  the 
case  of  the  alteration  of  a  bill  of  exchange  before  it  fell  due,  and  may  be  supported  on 
the  ground  that  that  was  not  the  bill  the  defendant  accepted.  Buller,  J.,  however, 
differed  fi'om  the  other  Judges,  and  delivered  a  very  clear  judgment,  which  is  in 
many  parts  of  it  applicable  to  this  case.  He  there  says,  (p.  338),  "  It  has  been  con- 
tended that  there  is  an  analogy  between  bills  of  exchange  and  deeds,  and  that  in  the 
case  of  deeds,  erasure  or  alteration  will  avoid  the  deed.  In  answer  to  this,  first,  I 
deny  the  analogy  between  bills  of  exchange  and  deeds ;  and  there  is  no  authority 
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to  siiiinoit  it.  Ill  the  c;iso  of  deods  thoro  must  1)0  a  profert ;  and  as  vvc  Icani  from 
10  Co.  U2  b.,  ill  ancient  times  the  .liidgos  pronounced  upon  view  of  the  deed  ;  though 
Lord  Coke  says  that  practice  was  afterwards  altered.  But  there  never  was  a  profert 
of  a  1)111  of  exchange  :  the  Judges  cannot  determine  on  a  view  of  that ;  but  it  must 
be  left  to  a  jury  to  decide  upon  the  whole  of  the  evidence  according  to  the  truth  of 
the  case."  Powdl  v.  IHvett  (15  East,  29)  was  the  common  case  where  the  party  cannot 
be  allowed  to  take  advantage  of  his  own  [796]  fraud,  and  of  course  the  instrument,  as 
afl'ecting  the  party  to  the  alteration,  would  be  void.  The  observation  of  Parke,  B.,  in 
The  Karl  of  Falmmiih  v.  Rnhurtsi  (11  Law  J.  Kep.,  Exch.  180  ;  9  M.  &  W.  469),  is  rather 
in  favour  of  the  plaintiff,  for  he  says  that  the  rule  as  to  alteration  "operates  only 
where  the  obligation  is  by  reason  of  the  instrument  itself."  In  French  v.  Patton 
(9  East,  351)  the  plaintitt"  declaied  on  the  altei'ed  contract.  Most  of  the  cases  cited 
were  cases  of  deeds  and  bills  of  exchange,  except  that  of  Ilenfree  v.  Broiiilei/  (6  East, 
309),  which  is  in  point ;  for  there  is  no  such  distinction  as  that  which  has  been  con- 
tended for  between  awards  and  instruments  inter  partes.  It  was  there  held  that, 
though  the  alteration  by  the  umpire  was  void,  yet  the  award  was  good  for  the  original 
sum  awarded,  which  was  still  legible,  the  same  as  if  such  alteration  had  been  made 
by  a  mere  stranger,  without  the  privity  or  consent  of  the  party  interested.  There 
Lord  Ellenborough,  C.  J.,  says,  "I  see  no  objection  to  the  award  for  the  original  sum 
of  £57  ;  for  the  alteration  made  by  him  afterwards  was  no  more  than  a  mere  spolia- 
tion by  a  stranger,  which  would  not  vacate  the  award."  And  he  again  says,  he 
considers  the  alteration  "as  if  it  had  been  made  by  a  stranger— by  a  mere  spoliator  ;" 
and  he  concludes  as  follows  : — "  If  the  alteration  had  been  made  by  a  person  who  was 
interested  in  the  award,  I  should  have  felt  myself  pressed  by  the  objection  ;  but  I 
can  no  more  consider  this  as  avoiding  the  instrument,  than  if  it  had  been  obliterated 
or  cancelhid  by  accident."  The  cases  of  bills  of  exchange  are  obviously  distinguishable, 
because  there  the  altered  bills,  when  produced,  do  not  appear  to  be  the  same  securities. 
That  was  the  ground  of  the  decision  in  Calvert  v.  Baker  (4  M.  &  W.  417).  Lord 
Abinger,  C.  B.,  there  says,  "  The  plea  in  substance  is,  '  I  did  not  accept  the  bill  in  the 
manner  you  charge  ; '  and  the  plaintiff  proves  a  bill  in  the  form  in  which  he  [797] 
did  not  accept  it ;  his  plea  is,  therefore,  made  out."  There  are  authorities  to  shew, 
even  in  the  case  of  a  deed,  that  the  mutilation  of  it  does  not  interfere  with  its  effect 
upon  the  estate  vested.  Bolton  v.  The  Bhhop  of  Carlisle  (2  H.  Bl.  259),  Eyre,  C  J., 
there  says,  "  I  hold  clearly  that  the  cancelling  a  deed  will  not  divest  property  which 
has  once  vested  by  transmutation  of  possession:"  and  he  adds,  "God  forbid  a  man 
should  lose  his  estate  by  losing  his  title  deeds"  And  in  Perrott  v.  Perrott  (14  East, 
431),  Lord  Ellenborough,  C.  J.,  said,  on  that  case  being  cited,  "I  do  not  suppose  it  will 
be  contended,  that,  if  an  interest  were  vested  by  deed,  the  destroying  the  evidence  of 
it  would  divest  the  interest."  So,  in  Hutchins  v,  Scott  (2  M.  &  W.  814),  Alderson,  B., 
.says,  "  It  is  difficult  to  understand  why  an  alteration  by  a  stranger  should  in  any  case 
avoid  the  deed — why  the  tortious  act  of  a  third  person  should  affect  the  right  of  the 
two  parties  to  it,  unless  the  alteration  goes  the  length  of  making  it  doubtful  what  the 
deed  originally  was,  and  what  the  parties  meant."  And  Lorcl  Abinger,  C.  B.,  says, 
"Suppose  the  stranger  destroyed  instead  of  altering  iti"  Again,  in  giving  his  judg- 
ment. Lord  Abinger  says,  "  No  case  has  gone  the  length  of  saying,  that  when  a  deed 
is  altered  and  thereby  vitiated,  it  ceases  to  be  evidence  :  it  may  be  so  with  reference 
to  the  stamp  laws.  .  .  .  The  old  law  was,  no  doubt,  much  more  strict  than  it  has 
been  in  modern  times.  Originally  there  could  be  no  such  thing  as  founding  upon  a 
deed,  without  making  profert  of  it ;  and  it  was  but  an  invention  of  the  pleaders, 
growing  out  of  a  decision  of  Lord  Mansfield's,  to  allege,  as  an  excuse  for  not  making 
profert,  a  loss  of  the  deed  by  time  and  accident,  founded  on  the  presumption  to  be 
derived  from  long  possession  and  enjoyment.  I  can  hardly  see  how  such  a  course  is 
consistent  with  the  old  authoiities,  which  say  that  any  alteration,  even  by  a  stranger, 
shall  [798]  vitiate  a  deed."  And  Alderson,  B.,  takes  the  ease  in  its  fullest  extent  :— 
"This  is  an  agreement,  and  the  rules  as  to  deeds,  to  which  there  is  a  plea  of  non  est 
factum,  are  not  applicable.  Then  we  are  to  look  to  the  instrument,  to  see  what  was 
originally  the  intention  of  the  parties."  Now,  here  there  once  was  a  cause  of  action, 
and  the  right  of  action  having  once  vested,  it  is  no  answer  to  say  that  the  agreement 
has  been  altered  since.  Even  in  the  case  of  a  deed,  if  the  estate  has  once  vested, 
the  deed  will  not  be  vitiated  except  as  to  its  production.  In  Buller's  N.  P.,  267,  the 
point  is  thus  put :— "  It  has  been  said,  that  where  a  thing  lies  in  livery,  a  deed, 
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formerly  sealed,  may  bo  given  in  evidence,  though  the  seal  l>c  aftcrwaids  broken  ofr, 
for  tlie  interest  passed  by  the  act  of  livery.  .So  they  say,  if  the  conveyance  were 
made  by  lease  and  release,  and  the  uses  were  once  exeented  by  the  statute,  they  do 
not  return  back  again  by  cancelling  the  deed."  Where  iion  est  factum  is  pleaded,  it 
jjuts  in  issue  the  existence  of  the  deed  ;  but  if  that  tcclHiicality  is  got  over,  the  deed 
is  not  afl'ected  by  an  alteration,  as  the  alteration  has  no  I'etrospectivc  ell'ect.  There 
is,  however,  no  difficulty  as  to  producing  the  deed,  if  it  be  not  altered  upon  ])lea 
pleaded:  Alchols  v.  Hai/imod  (Dyer,  59),  iilichael  v.  Scockicilh  (Cro.  Kliz  1-0),  ^/(lar  v. 
Salter  (.3  Bulstr.  79).  Where  the  right  is  once  vested,  it  cannot  be  taken  away  by 
the  alteration.  Here  the  right  to  bring  the  action  was  vested  before  the  alteration 
took  place. 

But  it  has  been  said,  that  the  plaintiff  is  not  entitled  to  avail  himself  of  this  objec- 
tion, and  that  he  ought  to  have  replied  that  the  instrument  was  altered  by  a  stranger 
without  his  knowledge  or  consent :  but  the  plea  does  not  disclose  that  which  amounts 
to  a  defence,  because  it  ought  to  have  shewn  such  an  alteration  as  rendered  the  action 
not  maintainable.  The  plea  does  not  shew  that  the  alteration  [799]  was  made  before 
the  right  of  action  vested.  It  admits  a  cause  of  action,  and  shews  nothing  to  get 
rid  of  it. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  This  was  an  action  of  assumpsit  against  the  defendant,  on 
a  written  guarantie  not  under  seal.  The  defendant  pleaded,  among  other  pleas,  that, 
after  the  guarantie  had  been  given  to  the  plaintiff,  and  while  it  was  in  his  hands,  it  was 
altered  in  a  material  particular  by  some  person  to  the  defendant  unknown,  and  with- 
out his  consent,  by  affixing  a  seal,  so  as  to  make  it  appear  to  be  the  deed  of  the 
defendant,  by  I'cason  of  which  alteration  the  said  guarantie  became  void  in  law. 

On  the  trial  of  the  cause,  this  plea  was  found  for  the  defendant.  All  the  other 
issues  were  found  for  the  plaintill',  who  obtained  a  rule  nisi  for  entering  judgment  in 
his  favour  non  obstante  veredicto,  on  the  ground  that  the  facts  stated  in  the  plea 
afforded  no  defence  to  the  action. 

This  rule  was  argued  in  last  Michaelmas  term  ;  and  the  Court  took  time  to  con- 
sider its  judgment,  on  account  of  the  importance  of  the  question  involved,  namely, 
whether,  whei'e  an  instrument,  not  under  seal,  and  not  being  a  bill  of  exchange 
or  promissory  note,  is  altered  by  a  stranger  in  a  niatei'ial  pait,  without  (he  privity  of 
the  party  to  be  affected  by  it,  such  alteration  makes  the  instrument  void. 

There  is  no  doubt  but  that,  in  the  case  of  a  deed,  any  material  alteiation,  whether 
made  by  the  party  holding  it  or  by  a  stranger,  renders  the  instrument  altogether  void 
from  the  time  when  such  alteration  is  made.  This  was  so  resolved  in  I'igot's  case  (11 
Eep.  27),  and  though  it  was  contended  in  argument,  that  the  rule  has  been  relaxed 
in  modern  [800]  times,  we  are  not  aware  of  any  authority  for  such  a  propo.sition, 
when  the  altered  deed  is  relied  on  as  the  foundation  of  a  right  sought  to  be  enforced. 
The  case  is  different,  where  the  deed  is  produced  merely  as  proof  of  some  right  or  title 
created  by,  or  resulting  from,  its  having  lieen  executed  ;  as  in  the  ease  of  an  eject- 
ment to  recover  lands  which  have  been  conveyed  by  lease  and  release,  or  now  by 
release  only.  There,  what  the  plaintiff'  is  seeking  to  enforce,  is  not,  in  strictness,  a 
right  under  the  lease  and  release,  but  a  right  to  the  possession  of  the  land,  resulting 
from  the  fact  of  the  lease  and  release  having  been  executed.  The  moment  aftei'  their 
execution,  the  deeds  become  valueless,  so  far  as  they  relate  to  the  passing  of  the 
estate,  except  as  affording  evidence  of  the  fact  that  they  were  executed.  If  the  effect 
of  the  execution  of  such  deeds  was  to  create  a  title  to  the  land  in  question,  that 
title  cainiot  be  affected  by  the  subsequent  alteration  of  the  deeds  ;  and  the  principles 
laid  down  in  Pii/ofs  case  would  not  be  applicable.  But  if  the  party  is  not  proceeding 
by  ejectment  to  recover  the  land  conveyed,  but  is  suing  the  grantor  under  his  covenants 
for  title,  or  other  covenants  contained  in  the  release,  there  the  alteration  of  the  deed 
in  any  material  point,  after  its  execution,  whether  made  by  the  party  or  by  a  stranger, 
would  certainly  defeat  the  right  of  the  party  suing  to  recover. 

The  principle  thus  recognized  in  Pigofs  case,  with  respect  to  deeds,  was,  in  the 
case  of  ^/((.9/<;r  V.  Miller  (4  T.  K.  320,  and  2  H.  Bl.  141),  established  as  to  bills  of 
exchange  and  promissory  notes;  and  the  ground  on  which  the  decision  in  that  case 
was  put  by  the  Court  of  error  was,  that  in  all  such  instruments  a  duty  arises 
analogous   to   the   duty   arising   on  deeds.     The  instrument  itself  proves  the  duty, 


1028  DAVIDSON    V.  COOPER  11M.&W.801. 

without  aiiv  further  proof  to  establish  it.  Ubi  eadem  est  ratio,  eadem  est  lex. 
The  law,  haviug  been  long  settled  as  to  deeds,  was  held  [801]  to  be  also  applicable 
to  these  mercantile  instruments,  which,  though  not  under  seal,  yet  possess  properties, 
the  existence  of  which  in  the  case  of  deeds  was,  it  must  be  presumed,  the  founda- 
tion of  the  rule. 

But  the  decisions  do  not  stop  there.  In  Potuell  v.  Divett  (15  East,  29),  the  Court 
of  King's  Bench  extended  the  doctrine  to  the  case  of  bought  and  sold  notes,  holding, 
that  a^endor  who,  after  the  bought  and  sold  notes  had  been  exchanged,  prevailed 
on  the  broker,  without  the  consent  of  the  vendee,  to  add  a  term  to  the  bought  note 
for  his  (the  vendor's)  benefit,  thereby  lost  all  title  to  recover  against  the  vendee.  The 
ground  on  which  the  Court  proceeded  was,  that  the  bought  note  having  been  fraudu- 
lently altered  by  the  plaintiff,  could  not  be  received  in  evidence  for  any  purpose,  and 
as  no  other  evidence  was  admissible,  the  plaintiff'  had  no  means  of  asserting  any  claim 
whatever.  The  Court  considered  that  Ma^er  v.  Miller  expressly  decided  the  point 
before  them,  and  Mr.  Justice  Le  Blanc,  taking,  it  should  seem,  his  view  of  that  case, 
not  from  the  Judges  in  the  Exchequer  Chamber,  but  from  the  wider  line  of  argu- 
ment adopted  by  Lord  Kenyon  in  the  Court  below,  expressly  stated  that  Master  v. 
Miller  was  not  confined  to  negotiable  securities.  Now,  the  case  of  Powell  v.  Divett 
was  decided  more  than  thirty  years  ago,  and  has  ever  since  been  treated  as  law ; 
and  therefore,  although  we  certainly  feel  that  there  are  difficulties  in  the  extent  to 
which  it  carries  the  doctrine  of  Figot's  case,  yet  we  do  not  feel  it  open  to  us,  if 
we  were  inclined  to  do  so,  to  act  against  that  authority  ;  and  the  only  question, 
therefore,  is,  whether  there  is  any  real  distinction  in  principle  between  this  case  and 
that  of  Fmuell  v.  Divett.  The  only  difference  is,  that,  in  Powell  v.  Divett,  the  altera- 
tion was  made  by  the  plaintiffs,  who  held  the  written  instrument  ;  whereas,  in  this 
case,  it  is  not  ascertained  by  whom  the  ;dteration  was  made  :  [802]  the  jury  finding 
that  the  altei'ation  was  made  by  some  person  to  them  unknown,  whilst  the  document 
was  in  the  hands  of  the  plaintifi'. 

After  much  reflection,  we  are  of  opinion  that  this  does  not  create  any  real  distinc- 
tion between  the  two  cases.  The  case  of  Powell  v.  Divett  was  decided  on  the  ground, 
that  written  instruments,  constituting  the  evidence  of  contracts,  are  within  the 
doctrine  laid  down  in  Mader  v.  Miller,  as  applicable  to  negotiable  securities  ;  and  the 
doctrine  established  in  Master  v.  Miller  was,  that  negotiable  securities  are  to  be  con- 
sidered, no  less  than  deeds,  within  the  principle  of  the  law  laid  down  in  Pigofs  case. 
That  law  is,  that  a  material  alteration  in  a  deed,  whether  made  by  a  party  or  a 
stranger,  is  fatal  to  its  validity  ;  and  applying  that  principle  to  the  present  case,  it  is 
plain  that  there  is  no  real  difference  between  this  case  and  that  of  Poivell  v.  Divett. 
There  the  alteration  was  made  by  a  party — here  by  a  stranger :  but  this,  according 
to  Piyol's  case,  is  immaterial ;  and  indeed,  in  this  respect,  the  present  case  resembles 
Master  v.  Miller,  for  there  the  jury  did  not  find  by  whom  the  alteration  was  made, 
but  only  that  it  was  made  by  some  person  to  them  (the  jurors)  unknown,  whilst  the 
instrument  was  in  the  hands  of  Williams  &  Cooke,  the  payees  and  first  indorsers.  The 
authority  of  Master  v.  Miller  has  been  considered  by  this  Court  as  established,  in  the 
case  of  Lord  Falmouth  v.  Roberts  (9  M.  &  W.  471,  and  1 1  Law  J.,  N.  S.  (Exch.),  180).  We 
may  add,  that  the  doctrine  of  Pigot's  case  has  been  applied  to  policies  of  assurance, 
though  its  operation  has  been,  it  may  be  said,  eluded,  by  considering  a  policy  as 
a  peculiar  instrument,  embracing  several  contracts  with  different  individuals.  The  case 
has  not  been  distinguished  on  the  ground  that  the  doctrine  was  limited  to  deeds  and 
instruments  of  a  similar  character  ;  (such  as  bills  of  exchange  and  promissory  notes) ; 
Sander.mi  v.  Symonds  (1  B.  &  B.  426).  Con-[803]sidering  it,  therefore,  impossible 
to  distinguish  this  case  from  Poivell  v.  Divett,  we  think  that  the  plea  affords  a  good 
defence  to  the  action,  and  consequently  the  rule  for  judgment  non  ol)stante  veredicto 
must  be  discharged. 

Rule  discharsced. 
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Due  d.  Clayton,  Bart.  v.  Williams.  Excli.  of  Pleas.  June  15,  KSIS. — A  giant 
of  a  reputed  manor  will  not  pass  a  freehold  interest  in  the  waste  within  the 
ambit  of  the  manor,  nor  in  an}'  specific  tenement  of  the  grantor. 

[S.  C.  12  L.J.  Ex.  429.] 

This  was  an  ejectment  to  recover  possession  of  a  brick-kiln  and  certain  outhouses 
or  sheds  adjoining  thereto,  situate  on  Marlow  Common,  in  the  parish  of  Marlow,  in 
the  county  of  Bucks.  At  the  tri.-il  before  Coleridge,  J,  at  the  last  Assizes  for 
Buckinghamshire,  the  following  facts  appeared  : — 

Sir  William  Clayton,  Bart.,  the  father  of  the  lessor  of  the  plaintiff,  by  indentures 
of  lease  and  release,  dated  lith  and  1.5th  July,  1785,  being  the  settlement  made  in 
contemplation  of  his  intended  marriage,  and  reciting  that  he  was  seised  in  fee  of 
(inter  alia)  the  m;inor  of  Great  Marlow,  granted  and  released  to  trustees  "all  those 
the  several  manors  or  lordships,  or  reputed  manors  or  lordships,  of  Great  Marlow  and 
Harleyford,  in  the  countv  of  Bucks,  itc,  and  all  houses,  outhouses,  edifices,  buildings, 
lands,  wastes,  waste  grounds,  royalties,  rights,  commodities,  advantages,  and  appurte- 
nances whatsoever,  to  the  said  manors  or  reputed  manors,  and  hereditaments,  and 
all  or  every  of  them  belonging  or  in  anywise  appertaining,"  to  the  use  of  Sir 
William  Clayton,  the  settlor,  for  life,  with  lemainders  to  his  issue  in  tail,  and,  for 
default  of  such  issue,  to  the  use  of  himself,  his  heirs  and  assigns  for  ever.  It  did  not 
appear  that  any  manorial  courts  had  been  held  for  upwards  of  a  century,  (the  last 
courtioll  produced  being  [804]  of  the  date  of  1728),  nor  was  there  any  evidence  that 
there  were  any  fioehold  or  copyhold  tenants  of  the  manor.  The  brick-kiln  and  sheds 
in  question  had  been  built  upwards  of  twenty  years  before  the  3'ear  1785.  Ihey  were 
within  the  ambit  of  the  manor,  but  not  upon  any  part  of  the  existing  waste.  The 
defendant  claimed  title  to  them  under  indentures  of  lease  and  release  of  the  28th  and 
29th  May,  1795,  wheieby  the  said  Sir  William  Clayton  conveyed  to  Thomas  Williams, 
the  defendant's  ancestor,  certain  messuages,  tenements,  itc.  in  the  parish  or  township 
of  Great  Marlow,  as  the  same  were  comprised  in  certain  other  deeds  of  lease  and 
release  of  the  14th  and  15th  July,  1785. 

It  was  contended,  for  the  lessor  of  the  plaintiff,  that  the  brick-kiln  and  outhouses 
passed,  under  the  words  of  the  marriage  settlement  of  1875,  to  the  trustees,  to  the 
uses  of  that  settlement;  that,  therefore,  the  late  Sir  W.  Clayton  had  only  a  life 
interest  therein,  and  could  not  convey  more  to  Williams.  For  the  defendant,  it  was 
insisted  that  the  (so  called)  manor  of  Great  Marlow  was  merely  a  manor  by  reputation, 
and  therefore  the  word  "manor"  was  not  sufficient  to  pass  the  premises  in  question, 
although  within  its  ambit.  A  verdict  was  taken  for  the  plaintiff,  subject  to  a  motion 
to  enter  a  nonsuit 

In  Easter  term,  Biggs  Andrews  obtained  a  rule  nisi  for  a  nonsuit,  pursuant  to  the 
leave  reserved  :  against  which,  in  this  term,  (June  2  and  3), 

Byles,  Serjt.,  and  O'Malley,  shewed  cause.  The  brick-kiln  and  sheds  in  question 
formed  part  of  the  manor  of  Great  Marlow,  and  passed  to  the  trustees  of  the  settle- 
ment of  1785,  under  the  word  "manor."  The  argument  for  the  lessor  of  the  plaintiff 
must  be,  that  they  were  intended  to  be  excepted  out  of  the  grant  of  the  manor ;  but, 
if  such  intention  existed,  they  would  surely  have  been  excepted  by  express  words. 
The  rule  on  this  subject  is  thus  laid  [805]  down  in  Preston's  Conveyancing,  vol.  2, 
p.  461: — "When  the  words  of  description  used  in  the  deed  under  preparation 
embrace,  under  a  collective  name  or  general  denomination,  more  lands  than  are 
intended  to  pass,  there  should  be  an  exception  of  such  of  the  lands,  &c.  as  ai'c  not 
intended  to  be  conveyed.  This  exception  should  be  made  by  the  words  '  excepting 
out  of  the  grant  &c.  hereby  made,'  or  some  other  words  to  that  effect.  An  excep- 
tion is  particularly  important  where  there  is  a  grant  of  a  manor,  and  some  of  the 
demesnes  are  to  remain  the  property  of  the  grantor,  or  are  to  be  conveyed  to  other 
per.sons."  Again,  in  Sheppard's  Touchstone,  p.  92,  it  is  said:  "This  word  (manor) 
is  a  word  of  large  extent,  and  may  comprehend  many  things  ;  and,  therefore,  by  the 
grant  of  the  manor,  without  the  words  of  cum  pertinentiis,  do  pass  demesnes,  rents, 
and  services,  lands,  meadows,  pastures,  woods,  commons,  advowsons  appendant, 
villains  regardant,  courts  baron,  and  perquisites  thereof,  that  arc  in  truth,  at  the  time 
of  the  grant,  parcel  of  the  manor.  By  the  grant  of  a  manor  also  divers  towns  may 
pass.      An   honour  also  may  pass  by  this  name  ;  and  so  may  a  castle,  oi'  a  hundred." 
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There  are  many  authorities  to  the  like  effect :  Year  Book,  8  Heu.  7,  pi.  4  ;  10  Hen.  7, 
19  b.;  Dyer,  207:  Hill  \.  Graungc  (Plowd.  1G8);  Sonmers'  case  (Godb.  411);  and 
Cniise  Dig.,  p.  39,  s.  26. 

B.  Andrews  and  Gunning,  contra.  There  is  no  specific  description  of  these 
premises  in  the  settlement  of  1785,  and,  therefore,  it  can  only  be  contended  for  the 
plainliH'  that  they  passed  under  the  general  word  "manor."  It  may  be  conceded 
that  that  word  may  have  a  more  extended  signification  given  to  it;  but  there  is  no 
authority  that,  in  a  deed  framed  as  this  is,  it  would  pa,ss  more  than  [806]  the  manorial 
jurisdictions  and  royalties,  the  deed  containing  an  express  conveyance  of  part  of  the 
demesne  lands  of  the  manor.  The  proper  construction  is,  that  it  was  not  intended 
to  pass,  and  did  not  pass,  any  part  of  the  demesnes,  except  those  which  were  so 
specifically  described.  It  appeare<l  that  this  kiln  had  existed  for  more  than  twenty 
years  at  the  date  of  the  settlement  of  1785 ;  it  had,  therefore,  ceased  to  be  waste,  and 
had  become,  if  any  thing,  part  of  the  demesnes  of  the  manor.  The  deed  itself  speaks 
of  it  "  as  a  manor  or  reputed  manor ; "  and  no  courts  having  been  held,  at  lea.st  for 
so  long  a  period,  and  no  tenants  of  the  manor  being  shewn  to  exist,  this  had  ceased 
to  be,  if  it  ever  was,  a  manor  in  fact,  and  had  become  a  manor  by  reputation  only, 
a  grant  of  which,  eo  nomine,  would  not  pass  the  demesne  lands.  In  Schep.  Touchst.  88, 
one  of  the  constructions  of  deeds  is  said  to  be,  "that  that  which  is  generally  spoken 
be  generally  understood,  unless  it  be  qualified  by  some  special  subsequent  words,  as 
it  may  be ;  for  if  one  seised  of  a  manor  wherein  there  is  a  park,  by  this  the  park  will 
not  pass."  They  cited  also  Co.  Litt.  42  a.,  and  Com.  Dig  ,  Parols  ;  and  distinguished 
Moseky  v.  Molteux  (10  M.  &  W.  533),  on  the  ground  that  in  that  case  there  were 
words  amply  sufficient  to  have  passed  the  advowson  appendant  to  the  manor,  but  for 
the  intention  of  the  parties  to  the  contrary  which  appeared  from  the  recitals  of  the  deed. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B.  Thei-e  was  a  case  of  Doe  d.  Clayton  v.  IFUHams,  which  was 
very  ingeniously  argued  by  the  counsel  on  both  sides,  in  the  course  of  the  present 
term.  The  question  was  reduced  to  this,  whether  or  not  the  brick-kiln,  for  which  this 
ejectment  is  brought,  and  the  buildings  [807]  annexed  to  it,  passed  under  the  woi'd 
"  manor "  in  the  marriage  settlement  of  the  late  Sir  William  Clayton.  The  wastes 
of  the  manor  passed  by  express  words  ;  but  it  is  admitted  that  the  property  in  question, 
which  had  formerly  been  waste,  constituted  no  part  of  the  waste,  either  now  or  at  the 
time  when  the  conveyance  was  made  ;  and  therefore  the  question  is,  whether  it  passed 
under  the  word  "manor." 

A  manor,  it  is  said,  consists  essentially  of  the  demesnes  and  services.  It  appeared 
in  evidence,  in  this  ease,  that  there  had  been  no  court  held  in  this  manor  for  above  a 
hundred  years.  A  court-roll  was  produced,  dated  as  far  back  as  1728.  It  did  not 
appear  that  there  were  any  copyholders,  nor  that  there  were  any  freehold  tenants 
holding  of  the  manor.  There  was,  therefore,  no  court  baron,  which  is  incident  to  a 
manor,  of  freeholders  holding  of  the  manor :  and  for  a  customary  court  there  was  no 
occasion,  because  there  were  no  copyholders.  The  manor,  therefore,  appears  to  have 
gone.  It  might  have  been  a  manor  formerly,  as  it  does  appear  that  there  were  court- 
rolls  of  a  court  held  upwards  of  a  hundred  years  ago.  What  those  court-rolls  were 
was  not  distinctly  explained ;  possibly  rolls  of  admission  of  copyholders :  but  I  think 
we  must  take  it  upon  the  evidence  as  it  stands,  that  there  was  no  proof  of  there  being 
any  freeholders  holding  by  any  chief  rent  of  the  lord  of  the  manor,  or  of  any  copy- 
holder holding  by  copy  of  court-roll.  Therefore,  the  manor  became  a  reputed  manor. 
Now,  although  the  wastes  and  demesnes  will  pass  by  a  conveyance  of  the  manor,  if 
nothing  more  be  said,  yet,  if  the  manor  be  lost,  and  "have  become  only  a  manor  by 
reputation,  there  is  no  ease  which  I  am  aware  of  that  goes  the  length  of  deciding,  that, 
under  the  words  "  reputed  manor,"  the  freehold  interest  in  wastes,  or  in  any  specific 
tenement  that  is  possessed  by  the  grantor,  will  pass.  A  man  may  grant  a  certain 
tenement  and  his  reputed  manor  by  such  a  name  ;  but  if  there  [808]  be  no  real  manor, 
I  cannot  conceive  that  anything  else  would  pass  but  that  tenement,  and  the  right 
(although,  perhap.s,  that  may  be  questionable)  to  appoint  a  gamekeeper,  within  certain 
limits,  of  that  which  was  formerly  the  manor.  But  there'being  nothing  substantial 
in  the  word  "manor,"  I  cannot,  as  at  present  advised,  suppose  that  anything  passed 
by  that  word  where  there  is  only  a  manor  by  reputation.  We  think,  therefore,  that 
there  ought  to  be  a  new  trial  on  this  point.     If  there  be  a  manor  in  existence,  or  if 
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there  was  a  iiuuior  in  existence  in  1785,  when  the  marriage  settlement  was  made  which 
forms  the  subject  of  the  present  question,  that  will  he  open  to  further  evidence.  If 
there  bo  any  proof  given  that  the  lord  of  the  manor  at  the  present  daj'  could  hold  a 
court  bai'on,  or  that  this  has  any  of  the  essential  properties  of  a  manor,  or  that  it  had 
any  such  existing  in  the  year  1  785,  then  it  may  be  fairly  contended  that  this  bi-ick- 
kiln  was  a  demesne  of  that  manor,  and  passed  to  the  trustees  of  the  settlement.  But 
if  the  manor  is  entirely  gone,  and  e.xists  merely  by  leputation,  it  appears  to  me  that 
the  case  is  exactly  the  same  as  if  this  had  happened  : — Suppose  the  lord  of  the  manor 
had  enfranchised  all  his  copyholders,  and  had  released  all  the  freeholders  from  any 
claim  of  chief  or  other  rents,  so  that  they  ceased  to  hold  of  the  manor,  then  the  manor 
is  gone  ;  but  the  lord  would  still  retain,  as  owner  of  the  soil  and  wastes,  the  ownership 
of  those  premises  which  before  formed  part  of  the  demesnes  of  the  manor ;  but  if, 
under  such  circumstances,  he  were  to  convey  a  manor  by  reputation,  such  conveyance 
would  mean  nothing,  for  it  certainly  could  not  be  held  to  convey  his  freehold  property 
in  the  wastes,  and  what  had  formerly  been  the  demesnes.  I  should  apprehend  they 
would  still  remain  vested  in  him  ;  not  vested  in  him  any  longer  by  reason  of  their 
connexion  with  the  manor,  but  because  they  had  been  his  before,  and  he  had  done 
nothing  to  take  them  out  of  him. 

On  this  ground,  therefore,  there  ought  to  be  a  new  trial,  [809]  to  give  the  lessor 
of  the  plaintiff  an  opportunity,  if  he  can  do  so,  of  proving  that  there  was  a  manor  in 
existence  in  1785,  when  Sir  William  Clayton  passed  it  by  the  settlement.  If  there 
was,  then  the  plaintiff'  would  be  entitled  to  a  verdict ;  if  there  were  not,  and  the 
manoi-  was  only  what  it  appears  to  be  on  the  present  state  of  the  evidence,  a  manor 
l)y  reputation,  then  it  appears  to  us  that  nothing  actually  passed,  or  could  pass,  by 
that  conveyance  ;  and,  therefore,  we  think  there  ought  to  be  a  new  trial  to  ascertain 
that  fact. 

Rule  absolute,  for  a  new  trial. 

Stockman  v.  Parr.  Exch.  of  Pleas.  June  15,  1843. — In  an  action  by  the  indorsee 
against  the  drawer  of  a  bill  of  exchange  for  531.,  the  charges  foi'  noting,  &c., 
beinij  6s.  6d.,  the  following  notice  of  dishonour  was  ijiven  : — "We  are  instructed 
by  H.  S.  (the  pl.aintifl)  to  apply  to  you  for  payment  of  the  under-mentioned  sum, 
and  to  acquaint  you,  that,  unless  the  same,  together  with  5s.,  the  costs  of  this 
application,  be  paid  at  &c.,  on  &c.,  legal  proceedings  will  be  commenced  against 
you  to  enforce  payment  thereof  without  further  application."  The  following  was 
the  memorandum  at  the  foot  of  the  letter  : — "  531.  6s.  tJd.  due  on  your  dishonoured 
note,  dated  the  19th  of  December  last ;  5s.  costs  of  letter — 531.  1  Is.  6d.  :  " — Held, 
that  the  notice  of  dishonour  was  sufficient. 

[S.  C.  12  L.  J.  Ex.  415  ;  7  Jur.  886.] 

Assumpsit  by  the  indorsee  against  the  drawer  of  a  bill  of  exchange  for  £33,  dated 
the  19th  of  December,  1842,  payable  three  months  after  date. 

Plea,  that  the  defendant  had  not  due  notice  of  dishonour  of  the  V)ill. 

At  the  trial,  before  Parke,  B.,  at  the  Loudon  Sittings  in  this  term,  the  plaintilf,  to 
prove  the  dishonour  of  the  liill,  put  in  evidence  the  following  letter,  sent  to  the  defen- 
dant by  the  plaintiff's  attornies  : — 

"Sir, — We  are  instructed  by  Mr.  Henry  Stockman,  of  this  city,  to  apply  to  you 
for  payment  of  the  undermentioned  sums,  and  to  acquaint  you,  that,  unless  the  same, 
together  with  5s.,  the  costs  of  this  application,  be  paid  at  our  office  on  or  before 
Monday  next,  at  twelve  o'clock,  legal  proceedings  will  be  commenced  against  you,  to 
enforce  payment  thereof,  without  further  application. — We  are.  Sir,  your  obedient 
servants,  "  Batchellor,  Harford,  &  Staunton. 

TQim     "  cp.'i     r     r  fDue  on  your  dishonoured  note,  dated  19th  of 

L»1UJ        i53     0     0     .      ^     December  last. 

0     5     0.        Costs  of  letter. 


£53   11     6 


L 


•Mr.  Thomas  Parr,  Wrouirhton." 


1032  HAYWOOD   V.  BIBBY  llM.  &W.  811. 

The  charges  of  noting,  &c.,  amounted  to  6s.  (id.  It  was  objected  at  the  trial  that 
this  letter  was  not  a  sufficient  notice  of  dishonour,  but  the  learned  Judge  overruled 
the  objection,  holding  the  notice  to  be  sufficient  in  the  absence  of  any  evidence  on  the 
part  of  the  defendant  to  shew  the  existence  of  another  bill ;  and  the  plaintiff"  had  a 
verdict,  with  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

Hugh  Hill  now  moved  accordingly.  The  notice  of  dishonour  is  insufficient,  for 
the  bill  is  misdescribed,  both  as  to  its  amount  and  its  character.  The  instrument  was, 
in  fact,  a  bill  of  exchange,  but  it  is  here  called  a  "  note."  The  sum  for  which  it  is 
drawn  is  £53,  and  not,  as  it  is  here  staled,  531.  Gs.  6d.  Therefore,  in  two  respects, 
what  may  be  called  the  earmai-ks  of  the  instrument  are  incorrectly  stated.  The  rule 
laid  down  by  Abbott,  C.  J.,  in  Hartley  v.  Case  (4  B.  &  Cr.  339  ;  6  D.  &  li.  505),  is, 
that  "  the  language  must  be  such  as  to  convey  notice  of  what  the  bill  is,  and  that 
payment  of  it  has  been  refused  by  the  acceptor."  [Parke,  B.  In  Shelton  v.  Brailh- 
tvaite  (7  M.  &  W.  436),  we  held,  that  if  there  was  more  than  one  bill  to  which  the 
letter  could  apply,  it  lay  upon  the  defendant  to  prove  that  fact,  in  order  to  shew  its 
uncertainty.]  There  the  instrument  was  called  a  draft,  but  every  bill  is  a  draft,  and 
therefore  it  would  not  be  incorrect.  Here  there  is  a  positive  misstatement  of  what 
the  instrument  is.  In  Messenger  v.  Souihey  (1  Man.  &  Gr.  76  ;  1  Scott,  N.  R.  ISO), 
■which  was  an  action  on  a  promissory  [811]  note  for  151.  2s.  6d.  by  the  indorsee  against 
the  drawer,  the  following  letter  from  the  plaintiff'  to  the  defendant  was  held  to  be  an 
insufficient  notice  of  dishonour: — "This  is  to  inform  you,  that  the  bill  I  took  of  you 
(151.  2s.  Gd.)  is  not  took  up,  and  4s.  6d.  expense,  and  the  money  I  must  pay  immedi- 
ately." And  in  Beaiichamp  v.  Cash  (Dow.  &  Ry.  N.  P.  C.  3),  which  was  cited  in  that 
ease,  Abbott,  C.  J.,  held,  that  a  notice,  stating  a  bill  to  have  been  drawn  by  a  party, 
when,  in  fact,  he  was  only  an  indorsee,  was  insufficient.  The  present  is  within  the 
principle  of  those  cases. 

Parke,  B.  I  entertain  the  same  opinion  which  I  expressed  at  the  trial,  that,  in 
the  absence  of  proof  of  the  existence  of  any  other  bill,  the  notice  of  dishonour  was 
sufficient.  In  this  notice  there  is  only  one  misdescription,  the  calling  the  instrument 
a  note  instead  of  a  bill.  It  gives  the  true  date  of  the  instrument ;  and  the  sum 
demanded  is  not  stated  to  be  the  amount  of  the  bill ;  the  531.  6s.  6d.  is  made  up  of 
the  amount  due  on  the  bill,  and  the  notarial  charges,  which  appeared  on  the  notarial 
ticket.     There  was  sufficient  evidence  of  identity  to  go  to  the  jury. 

Lord  Abingkr,  C.  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

[812]  Haywood  and  Others  v.  Bibby.  Exch.  of  Pleas.  June  15,  1843.— An 
indenture  recited,  that,  in  consideration  of  £400,  (part  of  £500  agreed  to  be 
advanced  by  the  plaintiff'  to  the  defendant),  paid  to  S.,  R.,  and  P.,  by  the  plaintiff', 
in  discharge  of  all  principal  and  interest  owing  to  them  as  mortgagees,  by  virtue 
of  a  certain  other  surrender,  they,  the  said  S.,  R.,  and  P.,  surrendered  into  the 
hands  of  the  lord  certain  lands  to  the  intent  that  the  lord  might  regrant  the  same 
to  the  plaintiff,  in  trust  to  sell  the  same,  and  retain  the  said  sura  of  £500.  The 
indenture  then  stated,  that  the  defendant  covenanted  with  the  plaintiff  to  pay 
him  the  sum  of  £500,  ivith  interest,  on  a  certain  day,  and  that,  in  default  of 
payment,  the  plaintiff'  might  enter  upon  and  enjoy  the  land.  The  indenture  was 
stamped  with  two  stamps,  of  11.  15s.  and  11.  5s.  :— Held,  that  this  was  not  "a 
declaration  or  deed  for  defeating  or  making  redeemable  or  qualifying  any  cove- 
nant, &c,  intended  as  a  security  for  money,"  within  the  meaning' of  that"^  clause 
ni  the  Stamp  Act,  55  Geo.  3,  c.  184,  Schedule,  Part  1,  "  Mortgage,"  but  a  mere 
declaration  of  trust  of  the  second  surrender ;  and  that  it  did  not  require  an  ad 
valorem  stamp. 

[S.  C.  1  D.  &  L.  290;  12  L.  J.  Ex.  404.] 

Covenant  on  an  indenture,  by  which  the  defendant  covenanted  to  pay  the  plaintiff" 
the  sum  of  £500,  with  lawful  interest,  on  the  22nd  of  November,  1839.  Plea,  non 
est  factum. 

At  the  trial,  before  Parke,  B.,  at  the  London  sittings  in  this  term,  the  plaintiff" 
tendered  in  evidence  an  indenture,  dated  the  22nd  of  May,  1 839,  made  between  Charles 
1  osnett,  of  the  hrst  part,  E.  Skelcoron,  J.  Rogers,  and  A.  Parsons,  of  the  second  part. 
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the  dofoiidaiit  of  tliu  third  piut,  and  the  plaintiffs  of  the  foiu  th  part ;  which  iccitcd, 
that  ill  consideration  of  the  sum  of  £100  (part  of  the  sum  of  .fifiOO,  aj^recd  to  bo 
advanced  by  the  plaintill's  to  the  defendant),  paid  to  the  said  K.  Skelcoroii,  J.  Rogers, 
and  A.  Parsons,  by  the  plaintiffs,  in  discharge  of  all  principal,  interest,  <<:c,  owing  to 
them  as  mortgagees,  (by  virtue  of  a  certain  other  surrender  therein  recited)  ;  they, 
the  said  E.  S.,  J.  li.,  and  A.  P.,  surrendered  into  the  hands  of  the  lord  of  the  manor 
of,  &c.,  all  that  piece  or  parcel  of  land,  &c.,  to  the  intent  that  the  lord  might  re-grant 
the  same  to  the  plaintill's,  in  trust  to  sell  the  same,  and  retain  the  said  sum  of  £500, 
&c.  The  indenture  then  stated,  that  the  defendant  covenanted  with  the  plaintiffs  to 
pay  them  the  said  sum  of  £500,  with  lawful  interest  for  the  same,  on  the  ■22nd  day 
of  November,  1839,  and  that,  in  case  default  should  be  made  in  payment  of  the  same, 
the  said  plaintiffs  should  and  might  enter  upon  and  enjoy  the  said  piece  or  parcel  of 
land,  iV'c.  The  deed  was  stamped  with  two  stamps,  of  11.  15s.  and  11.  5s.  The  cause 
was  tried  as  undefended,  but  the  learned  Judge,  being  of  opinion  that  the  deed  [813] 
ought  to  have  been  stamped  with  an  ad  valorem  mortgage  stamp,  i-efused  to  admit  it 
in  evidence,  and  the  plaintiff  was  nonsuited,  leave  being  reserved  to  him  to  move  to 
enter  a  verdict  for  the  amount  of  the  principal  and  interest. 

R.  V.  Ivichards  having  obtained  a  rule  accordingly, 

Martin  shewed  cause.  This  is  not  a  mere  transfer  of  a  mortgage,  but  an  absolute 
moitgage  itself.  It  appears  from  the  deed,  that  certain  persons  being  mortgagees  of 
the  property  in  question  for  the  sum  of  £100,  the  defendant  requested  the  plaintiffs 
to  pay  off  their  mortgage,  and  advance  him  £100  in  addition  upon  the  security  of  the 
same  property.  That  amounts  to  an  absolute  mortgage,  and  is  subject  to  an  ad 
valorem  duty.  It  falls  within  the  description  in  the  Stamp  Act,  55  Geo.  3,  c.  184, 
Sched.,  Part  1,  "  Mortgage,"  in  the  fourth  paragraph,  of  "any  defeazance,  declaration, 
or  other  deed  or  writing,  for  defeating  or  making  redeemable,  or  explaining  or 
qualifying,  any  conveyance,  &c.  of  any  lauds,  estate,  or  property  whatsoever,  which 
shall  be  apparently  absolute,  but  intended  only  as  a  security."  This  is  obviously  a 
qualification  of  the  surrender,  for  the  lord  is  to  re-grant  the  same  to  the  plaintiffs  in 
trust  to  sell,  and  letain  out  of  the  proceeds  the  said  sum  of  £500.  And  then  the 
deed  contains  a  power  of  entry  in  case  default  shall  be  made  in  payment  of  the  £500 
and  interest;  so  that  the  plaintiffs  have  no  right  to  enter  until  default  is  made  in 
payment  of  the  money,  [liolfe,  B.  No ;  it  merely  shews  that  there  is  no  remedy  on 
that  covenant  until  default  is  made.]  It  is  submitted  that  it  is  a  defeazance  on  the 
transfer  of  the  propert)^  and  falls  within  the  description  of  a  defeazance,  declaration, 
or  deed  intended  as  a  security  for  money,  within  the  meaning  of  the  above  clause  in 
the  55  Geo.  3,  c.  184,  and  does  not  fall  within  the  first  and  second  sections  of  3  Geo.  4, 
c.  77,  which  exempt  from  the  ad  valorem  duty  [814]  transfers  of  mortgages  which 
have  already  paid  such  dut}'.  This  case  is  governed  by  the  decision  in  Latit  v.  Peace 
(8  Ad.  &  Ell.  2-18  ;  3  Nev.  &  P.  329).  There  the  defendant  mortgaged  land  to  one 
L.  for  £400  ;  afterwards  the  defendant  borrowed  £1000  more  from  L.,  and  mortgaged 
other  land  to  him  as  a  security  for  the  whole  £1400;  and  it  was  held  that,  under 
55  Geo.  3,  c.  184,  the  last  mortgage  required  an  ad  valorem  mortgage  stamp,  with 
progressive  duty,  on  the  £1000,  and  also  a  deed  stamp  on  the  fresh  security  upon  the 
£400,  as  a  deed  not  otherwise  charged. 

Whitmore  and  T.  Allen,  in  support  of  the  rule,  were  stopped  by  the  Court. 

Lord  Abinger,  G.  B.  I  am  of  opinion  that  an  ad  valorem  mortgage  stamp  was 
not  required  in  this  case.  The  defendant  merely  covenants  by  the  deed  to  pay  the 
sum  of  £500,  and  that,  in  default  of  payment,  the  plaintiffs  shall  have  power  to  enter 
upon  and  enjoy  the  property.  That  cannot  amount  to  a  mortgage.  The  rule  must 
tb  erefore  be  absolute. 

P.\RKE,  B.  Upon  consideration,  I  am  of  the  same  opinion.  The  deed  in  question 
amounts  only  to  a  declaration  of  trust  of  the  second  surrender,  and  does  not  fall 
within  the  description  of  a  second  mortgage.  It  does  not  fall  within  the  description 
of  a  declaration  or  deed  for  defeating  or  making  redeemable,  or  explaining  or  qualify- 
ing any  conveyance  &c.,  so  as  to  be  a  security  for  money ;  and  therefore  does  not 
require  any  ad  valorem  stamp. 

KoLFE,  B.,  concurred. 

Rule  absolute. 


Ex.  Div.  vui.— 33* 
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[815]  IlAKitisoN  AND  Anothkk  r.  Wray.  Exch.  of  Pleas.  June  15,  1843.— A 
jiaitv  .seeking  to  set  aside  the  service  of  a  writ  of  summons,  on  the  ground  of  its 
having  been  sei-vcd  in  a  wrong  county,  must  state  positively  that  the  phice  of 
service  is  not  within  the  county  into  which  the  writ  issued,  or  within  the 
prescribed  distance  from  the  boundary  thereof ;  and  it  is  not  sufticient  to  state 
that  he  has  been  informed  and  believes  that  the  place  of  service  is  more  than  half 
a  mile  from  the  county  into  which  the  writ  issued. 

[S.  C.  1  D.  &  L.  366  ;  12  L.  J.  Ex.  424.] 

Warren  had  obtained  a  rule,  calling  upoti  the  plaintiff'  to  shew  cause  why  the  copy 
of  the  writ  of  summons  should  not  be  set  aside  for  irregularity.  The  rule  was  obtained 
on  an  affidavit  of  the  defendant,  that  he  had  been  served  in  Cheapside,  in  the  city  of 
]-ondon,  with  a  copy  of  a  writ  of  summons  issued  into  the  county  of  Middlesex,  and 
that  he  had  been  informed  and  believed  that  any  portion  of  Cheapside  was  more  than 
half  a  mile  from  the  county  of  Middlesex. 

Erie  shewed  cause.  The  authorities  shew,  that  a  party  seeking  to  set  aside  service 
of  process  must  swear  positively,  and  not  merely  according  to  his  belief,  that  the  place 
where  he  was  served  is  beyond  the  prescribed  distance  from  the  boundary  of  the 
county  into  which  the  writ  issued,  and  that  there  is  no  dispute  about  the  boundary  : 
Lewis  V.  Ncwlun  (4  Dowl.  P.  C.  3.55),  Coulson  v.  King  (2  Cr.  &  J.  474),  Thomson  v. 
Baiion  (1  Dowl.  P.  C.  428),  and  Storer  v.  Uayson  (3  B.  &  Cr.  158;  4  D.  &  E.  739). 
This  affidavit  is  uncertain  and  ambiguous,  and  does  not  shew  that  there  is  no  dispute 
as  to  the  boundary. 

Warren,  in  support  of  the  rule.  The  defendant  speaks  according  to  his  information 
and  belief,  and  that  is  sufficient  to  call  upon  the  plaintiff  for  an  answer,  to  repel  the 
presumption  arising  from  his  statement. 

Lord  Abinger,  C.  B.  A  party  seeking  to  set  aside  a  writ  for  such  an  irregularity 
as  the  one  here  complained  of  ought  to  state  positively  that  the  place  of  service  is  not 
within  the  county  into  which  the  writ  is  issued,  or  within  [816]  the  distance  from 
the  boundary  limited  by  the  act  of  Parliament. 

Parke,  B.,  and  Kolfe,  B.,  concurred. 

Eule  discharged. 


Hands  v.  Clements.  Exch.  of  Pleas.  June  15,  1843. — An  affidavit  described  the 
deponent  as  "Edward  Charles  Pownall,"  but  the  signature  to  it  was  "Cha\  Ed. 
Pownall :  " — Held,  that  this  was  no  objection. — The  affidavit  was  intitled,  "  In 
the  Exchequer  :  " — Held,  sufficient ;  it  appearing  by  the  jurat  to  be  sworn  before 
an  officer  of  this  Court. 

[S.  C.  1  D.  &  L.  379  ;  12  L.  J.  Ex.  437  ;  7  Jur.  658.] 

On  a  rule  calling  upon  the  plaintifl'  to  shew  cause  why  the  proceedings  should  not 
be  stayed  until  security  was  given  for  costs, 

F.  V.  Lee,  on  shewing  cause,  objected  to  the  affidavit  on  which  the  rule  vvas 
obtained — first,  that  it  purported  to  be  made  by  "Edward  Charles  Pownall,"  whereas 
the  signature  to  it  was  "Charles  E.  Pownall ;"  secondly,  that  it  was  intitled,  "In  the 
Exchequer,"  instead  of  "  In  the  Exchequer  of  Pleas."  He  contended,  that  the  title 
of  the  affidavit  left  it  uncertain  whether  the  proceedings  were  on  the  plea  side  of  the 
Exchequer,  or  on  the  receipt  of  the  Exchequer,  or  on  the  Crown  side  of  the  Exchequer. 

Sed  per  Curiam.((()  There  is  no  weight  in  either  of  the  objections.  With  respect 
to  the  first,  it  is  a  mere  transposition  of  the  deponent's  christian  names.  If  the  state- 
ment is  false,  he  might  be  indicted  on  that  affidavit.  As  to  the  other  objection,  it 
appears  by  the  jurat  that  it  was  sworn  befoie  a  commissioner  of  this  Court,  who  is  an 
officer  on  the  plea  side  of  the  Court;  and  the  officers  inform  us  that  it  is  usual  so  to 
intitle  papers.     We  think,  therefore,  it  is  sufficient. 

Petersdorff",  in  support  of  the  rule,  was  not  called  upon. 

Rule  absolute. 

{a)  Lord  Abinger,  C.  B.,  Parke,  B.,  and  Kolfe,  B. 
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[817]  BlKTUN  r.  GiUFFiTHS  AND  AiNOTHEK.  Exch.  of  Pleas.  June  "J,  1M43.— The 
defendants,  overseers  of  the  townsliip  of  B.,  agreed  with  the  plaintill' and  seveial 
other  persons,  who  had  given  notices  of  appeal  against  a  poor-rate  ni;ide  for  the 
township,  that  all  matters  in  difference  between  the  defendants  as  sueh  overseers, 
and  the  plaintiff  and  the  other  appellants,  should  l)e  referred  to  the  decision  of 
two  persons  named  ;  and  that  the  costs  of  the  plaintill' and  the  other  appellants, 
incnired  by  them  in  relation  to  the  ap[)eals,  up  to  the  time  of  the  agreement, 
should  be  taxed  and  paid  by  the  overseers  of  the  said  township.  A  declaration 
in  assumpsit  against  the  defendants,  for  nonpayment  of  such  costs,  alleged  that 
they  were  taxed  in  a  reasonable  time  after  the  making  of  the  agreement,  of  which 
the  defendants  had  notice,  and  were  requested  to  pay  the  amount,  but  that  they 
had  not  paid  it,  and  it  still  remained  unpaid  to  the  plaintiff.  The  defendants 
pleaded,  that  the  costs  were  not  taxed  in  a  reasonable  time  after  the  making  of 
the  agreement ;  on  which  traverse  an  issue  was  joined,  and  found  for  the  defen- 
dants.— Held,  that  the  question,  whether  such  reasonable  time  had  elapsed,  was 
a  question  for  the  decision  of  the  jury,  and  not  of  the  Judge. — Held,  also,  on 
motion  for  judgment  for  the  plaintiff  non  obstante  vei  edicto,  that,  if  the  meaning 
of  the  agreement  was  that  the  defendants  should  pay  the  costs  when  taxed,  the 
traverse  was  a  material  one,  because  it  was  reasonable  that  they  shonld  have  the 
means  of  paying  out  of  the  parochial  funds  while  they  remained  in  office.— Semble, 
also,  (per  Lord  Abinger,  C.  B.),  that,  if  the  agreement  was  to  be  construed  as  a 
guarantie  that  the  overseers  for  the  time  being  should  pay,  the  declaration  was 
bad  for  not  averring  a  demand  upon,  and  nonpayment  by,  the  overseers  for  the 
time  being. 

Assumpsit.  The  declaration  stated,  that,  before  and  at  the  time  of  the  making 
of  the  agreement  thereinafter  mentioned,  a  certain  rate  for  the  relief  of  the  poor  of 
the  township  of  Bersham,  in  the  county  of  Denbigh,  had  been  and  was  made  by  the 
churchwardens  and  overseers  of  the  said  township  upon  the  inhabitants  thereof,  and 
duly  allowed  by  &c.,  two  of  her  Majesty's  justices  of  the  peace  &c. :  and  whereas 
before  and  at  the  time  of  the  making  of  the  said  agreement,  the  defendants  were  over- 
seers of  the  poor  of  the  said  township,  and  the  plaintiff  and  certain  other  persons 
[naming  them]  then  respectively  being  inhabitants  of  the  said  township,  and  persons 
aggrieved  by  the  said  rate,  had  respectively  given  separate  notices  in  writing,  signed 
by  the  plaintiff'  and  the  said  other  parties  respectively,  to  the  churchwardens  and 
overseers  of  the  said  township,  of  their  intention  severally  to  appeal  against  the  said 
rate  at  certain  sessions  in  such  notices  respectively  mentioned,  to  wit,  the  general 
quarter  sessions  to  be  holden  in  and  for  the  county  of  Denbigh,  on  a  certain  day,  which 
at  the  time  of  the  making  of  the  said  agreement,  had  not  arrived,  to  wit,  the  29th 
day  of  June,  18-il  ;  of  all  which  premises  the  defendants,  before  and  at  tlie  time  of 
making  the  agreement  thereinafter  mentioned,  had  notice :  and  thereupon  heretofore, 
to  wit,  on  the  28th  of  June,  [818]  1841,  for  the  purpose  of  putting  an  end  to  the  said 
appeals  respectively,  it  was  agreed  by  and  between  the  defendants  and  the  plaintiff' 
and  the  said  other  persons  [naming  them],  that  all  matters  in  difference  between  the 
defendants,  as  such  overseers  as  aforesaid,  and  the  plaintiff'  &c.  respectively,  should 
be  referred  to  the  decision  and  determination  of  Edward  Tench  and  Isaac  Taylor, 
arbitrators  chosen  by  and  between  the  said  parties  respectively,  and  that  the  respective 
costs  of  the  plaintiff  &c.  &c.  by  them  respectively  incurred  in  relation  to  the  said 
several  appeals,  up  to  the  time  of  the  making  of  the  said  agreement,  including  the 
expense  theretofore  incui-red  in  and  by  reason  of  certain  surveyors  having  gone  over 
part  of  the  said  township  in  reference  to  the  matters  of  the  said  appeals,  should  be 
taxed  by  the  proper  othcer  of  the  said  court  of  quarter  sessions,  to  wit,  the  clerk  of 
the  peace  foi-  the  said  county,  and  should  be  paid  by  the  overseers  of  the  said  township. 
The  declaration  then,  aft^r  alleging  mutual  promises,  and  performance  of  the  agree- 
ment by  the  plaintiff',  averred,  that,  although  afterwards,  and  in  a  reasonable  time  in 
that  behalf,  to  wit,  on  the  13th  day  of  June,  1842,  the  costs  of  the  plaintiff  in  relation 
to  the  said  appeal  of  the  plaintiff' against  the  said  rates,  up  to  the  time  of  the  making 
of  the  said  agreement,  including  &c.,  were  taxed  by  J.  P.,  then  being  clerk  of  the 
peace  of  the  said  county,  and  the  proper  officer  of  the  said  court  of  quarter  sessions 
in  that  behalf,  at  the  sum  of  171.  6s.  8d.,  whereof  the  defendants  had  notice,  and  were 
requested  by  the  plaintiff  to  pay  the  same;  and  although  a  reasonable  time  for  the 
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layniciit  of  tbo  s.'iid  sum  of  iiioiioy  had  elapsed  before  the  commencement  of  this  suit, 
yet  the  defendants  had  not  paid  the  same  or  any  part  thereof,  hut  the  same  still 
remained  unpaid  to  the  plaintill'.     There  was  also  a  count  on  an  account  stated. 

Pleas  -first,  non  assumpscrunt ;  secondly,  that  the  costs  of  the  plaintiH'in  relation 
to  the  .said  appeal  of  the  plaintitl' against  the  said  rate  were  not  taxed  in  a  reasonable 
lime  [819]  after  the  making  of  the  said  agreement,  in  manner  and  form,  &c. ;  concluding 
to  the  coinitry.     Issues  thereon. 

At  the  trial,  before  Maule,  J.,  at  the  last  Chester  Assizes,  the  defendants  put  in 
the  following  agreement,  signed  by  the  defendants  : — 

"  Denbighshire  Quarter  Sessions. 

".loliii  Burton  against  the  Overseers  of  the  Township  of  Bersham  ; 
"  Jonathan  Jones  against  Same  [and  Six  Others]. 

"  Notices  of  appeal  against  a  poor-rate  allowed  on  the  9th  day  of  June  instant, 
for  the  said  township  of  Bersham,  having  been  given  in  the  above  cases,  the  appeals 
being  to  the  quarter  sessions  to  be  held  for  the  county  of  Denbigh  on  the  29th  instant, 
it  is  hereljy  agreed  by  the  saifl  parties  to  leave  all  mattei-s  in  difference  between  them 
to  the  decision  of  Mr.  Edward  'i'ench,  of  &o.,  and  Mr.  Isaac  Tayloi',  of  &c.  ;  the  costs 
of  the  appellants  up  to  this  time,  including  the  expense  of  surveyors  going  over  part 
of  the  said  township,  to  be  taxed,  and  paid  by  the  overseers  of  the  said  township. 
In  case  Mr.  Edward  Tench  and  Mr.  Isaac  Taylor  cannot  agree  upon  the  matters  referred 
to  them,  each  of  the  said  pai-ties  shall  be  at  liberty  to  appeal  to  the  next  October 
quarter  sessions  for  the  said  county  against  the  said  rate,  and  such  appeals  shall  be  in 
all  respects  valid,  and  the  appellants  shall  be  in  precisely  the  same  situation  as  they 
would  be  on  the  '29lh  instant.     Dated  this  28th  day  of  June,  1841. 


'  Thomas  Roberts,  ^  ^v  c  t>     u      » 

'Jos.  Griffiths,  'jOverseers  of  Bersham. 


The  costs  of  the  plaintiff  and  the  other  appellants  up  to  the  time  of  the  agreement, 
were  taxed  by  the  clerk  of  the  peace  on  the  13th  June,  1842:  there  had  been  a 
previous  taxation  on  the  1st  November,  1841,  which,  however,  was  cancelled  in 
consequence  of  the  appellants  not  having  had  notice  thereof.  The  defendants  went 
out  of  ottice  in  March,  1842. 

[820]  It  was  contended  for  the  defendants,  fiist,  that  the  defendants  were  not 
personally  liable  in  this  action,  their  year  of  office  having  expired  ;  and,  secondl}', 
that  the  clerk  of  the  peace  had  no  authority  to  tax  the  costs  under  the  agreement. 
The  learned  Judge  reserved  these  points.  The  defendants'  counsel  then  went  to  the 
jury  on  the  second  issue ;  but  it  was  insisted  for  the  plaintiff  that  the  question  as  to 
the  lapse  of  a  reasonable  time  before  the  taxation  was  a  question  for  the  Judge,  and 
not  for  the  jury,  to  determine.  The  learned  Judge,  however,  left  it  to  the  jury,  and 
they  found  a  verdict  thereon  for  the  defendants,  leave  being  reserved  to  the  plaintiff 
to  move  to  enter  a  verdict  for  him,  if  the  Court  should  think  the  question  ought  to 
have  been  determined  by  the  Judge,  and  in  favour  of  the  plaintiff. 

In  Easter  Term,  E.  V.  Williams  obtained  a  rule  to  shew  cause  why  the  verdict 
.should  not  accordingly  be  entered  for  the  plaintiff  on  the  second  issue,  or  whj'  judgment 
should  not  be  entered  for  him  non  obstante  veredicto. 

Jervis  and  Welsby  now  shewed  cause.  First,  it  is  to  be  implied  from  the  agree- 
ment set  forth  in  the  declai-ation,  that  the  costs  arc  to  be  taxed  within  a  reasonable 
time  It  would  be  most  unreasonable  that  the  defendants,  whom  it  was  clearly  intended 
to  charge  in  their  character  of  overseers  onlj',  should  be  deprived  of  the  means  of 
paying  the  costs  out  of  the  parochial  funds  (which  they  would  be  entitled  by  law  to 
do)  by  the  taxation  being  delayed  till  after  the  expiration  of  their  year  of  office.  In 
Macdoxujnll  v  Robertson  (2  Y.  &  J.  11),  it  was  held  that  a  submission,  by  which  an 
awaid  was  to  be  made  on  or  before  the  day  of  ,  or  such  day  to  which  the 

submission  might  be  enlarged,  was  a  general  authority  to  be  executed  within  a  reason- 
able time.  So,  where,  on  the  sale  of  lands,  the  conditions  of  [821]  sale  specified  no 
particular  time  within  which  a  good  title  should  be  made  out,  a  declaration,  in  an  action 
by  the  purchaser  to  recover  back  the  deposit,  was  held  bad  for  not  averring  that  a 
reasonable  time  for  deducing  a  good  title  had  elapsed  before  the  commencement  of  the 
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action  :  Sanaom  v.  Hliode.'i  (6  Binj;.  N.  C.  201  ;  8  Scott,  544).  But  furtlior,  the  plaiiititi; 
by  the  foiin  of  his  dcclanitioii,  has  marlc  it  a  matorial  allegation  that  the  costs  were 
taxed  in  a  reasonalile  time  after  the  agreement.  The  breach  is  made  to  depend  npon 
that  fact. 

The  defendants  have,  moreover,  a  right  to  contend,  in  answer  to  this  application, 
that  they  are  not  personally  liable  in  this  action.  This  is  a  contract  by  them  merely 
as  overseers,  representing  the  township  generallv.  The  agreement  is  signed  by  them 
as  overseers.  It  has  reference  to  a  subject-matter  to  which  the  parochial  fnnds  might 
be  legally  applied.  That  thev  contracted  merely  as  the  over.seei's  for  the  time  being 
is  apparent  from  that  clause  of  the  agreement,  by  which,  in  case  the  arbitrators  cannot 
agree,  the  appeals  are  to  go  on  at  the  ensuing  October  sessions,  which  would  be  within 
the  defendants'  year  of  office.  And  the  costs  are  by  the  agreement  to  be  paid  not  by 
the  defendants  personally,  but  "  by  the  overseers  of  the  said  township." 

Again,  the  costs  are  only  to  be  paiil  when  taxed,  i.e.  in  the  same  manner  as  an 
ordinary  attorney's  bill.  No  authority  is  by  the  agreement  given  to  the  clerk  of  the 
peace  to  tax  them. 

[They  contended  also,  that,  even  if  the  second  issue  were  held  to  be  an  immaterial 
one,  the  plaintiff  would  not  be  entitled  to  judgment  non  obstante  veredicto,  but  a 
repleader  ought  to  be  awarded  ;  and  referred  to  Plummer  v.  Lee  (2  M.  &  W.  500),  and 
the  judgments  of  Bosanquet,  J.,  and  Patteson,  J.,  in  the  House  of  Lords,  in  Gwynne 
v.  Ihirnell  (6  Bing.  N.  C.  453  ;  1  Scott,  N.  E.  711).] 

[822]  As  to  the  other  point,  the  question  of  reasonaljle  time  was  clearly  for  the 
jury,  on  the  express  traverse  by  which  it  was  referred  to  them. 

E.  V.  Williams,  contra.  With  respect  to  the  point  as  to  a  repleader,  the  case  of 
Phimmer  v.  Lcc  was  expressly  overruled  in  Neyelen  v.  Mitchell  (7  M.  &  W.  612),  in 
which  it  was  laid  down,  that  where  there  are  several  pleas  on  the  record,  if  one  of 
them  traverse  immaterial  matter  in  the  declaration,  and  the  defendant  has  pleaded 
other  material  matters  which  have  been  disposed  of  on  proper  issues,  the  Court  will 
not  grant  a  repleader. 

The  second  issue  is  an  immaterial  one.  On  this  motion,  the  record  only  can  be 
looked  to  for  the  application  of  this  agreement.  Can  it  be  said  the  declaration  would 
have  been  bad  without  the  allegation  that  the  fcixation  was  in  reasonable  time'?  In 
the  case  of  an  agreement  to  refer  a  cause  to  an  arbitrator,  the  costs  to  abide  the  event 
of  the  award  and  to  lie  taxed,  would  it  be  necessaiy  to  aver,  in  an  action  on  the  award, 
that  they  were  taxed  in  a  reasonable  time?  Clearly  not.  Before  the  New  Rules, 
would  the  plaintifl' have  been  nonsuited,  on  non  assumpsit,  for  not  having  proved  that 
the  taxation  was  in  a  reasonable  time  ?  The  answer  would  be,  that  it  was  not  so 
stipulated.  In  actions  on  promissory  notes  made  payable  at  a  certain  time  after 
demand,  the  objection  was  never  taken  that  the  demand  was  not  made  within  a 
reasonable  time  ;  but  the  Statute  of  Limitations  runs  only  from  the  date  of  the 
demand,  whenever  made :  T/wrpe  v.  Booth  (Ry.  &  M.,  N.  P.  C.  388 ;  S.  C.  nom.  Thorpe 
V.  Coomhe,  8  D.  &  K.  347).  So,  a  promissory  note  payable  on  demand  is  current  for 
any  length  of  time:  Bivokx  v.  Mitchell  (9  M.  &  W.  15).  Here  the  term  as  to  the 
taxation  of  the  costs  is  introduced  for  the  defendants'  bene  [823]-fit ;  yet  they  seek 
to  use  it  as  a  condition  precedent  against  the  plaintitl',  that  it  shall  be  within  a  reason- 
able time.  They  have  expressly  agreed  to  pay  the  costs  when  taxed  by  the  proper 
officer.  No  doubt,  in  many  cases,  the  law  will  intend  that  certain  terms  of  a  contract 
shall  be  performed  in  a  reasonable  time ;  but  that  is  where  the  act  is  to  be  performed 
by  one  party  for  the  benefit  of  the  other,  and  the  reasonable  time  is  an  incident  in 
the  benefit  for  which  the  other  party  contracted.  But  no  such  case  is  to  be  found, 
where  the  term  is  introduced  for  the  benefit  of  the  party  who  seeks  to  introduce  the 
condition.  Where  no  time  is  limited  within  which  an  act  is  to  be  done  for  the  benefit 
of  a  pei'son,  it  shall  be  done  at  his  will ;  and  the  law  will  presume  that  he  will  do  it 
in  due  time:  Com.  Dig.,  Condition  (G.  3);  Reniger  v.  Fogas.ia  (Plowd.  1).  Would  it 
be  any  answer  to  an  action  for  the  nonpayment  of  money  payable  on  request,  to  say 
that  the  request  was  not  made  in  a  reasonable  timel  [Lord  Abinger,  C.  B.  This 
case  is  put  upon  the  ground  that  these  are  parish  officers,  who  foi'  a  limited  pei'iod 
only  could  charge  the  parish  with  these  costs.]  A  difTerent  rule  cannot  prevail,  beeau.se 
the  defendants  stand  in  a  peculiar  character.  In  a  contract  by  an  executor,  would  it 
be  implied  that  he  was  to  pay  within  the  year?  [Lord  Abinger,  C.  B.  Lven  if  this 
be  a  personal  contract,  it  is  a  contract  that  the  overseers  shall  pay  ;  that  is,  the  over- 
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seers  for  the  time  being  ;  and  if  so,  the  declaration  would  seem  to  be  bad  for  not 
averring  that  the  overseers  for  the  time  being  had  been  requiied  to  pay,  and  had  not 
paid.]  The  defendants  engage  absolutely  to  pay,  and  the  declaration  alleges  that  the 
money  remains  unpaid.  That  is  a  sutiicicnt  breach,  at  all  events  after  verdict.  It 
does  not  appear  on  the  face  of  the  declaration  when  the  contiact  was  made,  because 
the  date  is  laid  under  a  videlicet.  It  might  have  been  the  day  before  the  defendants 
went  out  of  office  However  that  be,  [824]  the  inconvenience  of  not  enforcing  such  a 
demand  immediately  is  no  reason,  in  point  of  law,  for  implying  such  a  condition  as  is 
here  contended  for. 

But,  in  the  next  place,  the  question  of  reasonable  time  was  for  the  Judge  to 
decide,  and  not  for  the  jury.  [Lord  Abinger,  C.  B  If  it  was  a  material  question, 
and  if  it  was  for  the  Judge,  yet,  if  we  are  of  opinion  that  the  taxation  was  not  in  fact 
within  a  reason.ible  time,  this  part  of  your  application  must  fail :  and  we  think  it  was 
reasonable  that  it  should  be  done  within  the  year  of  office.  "We  think  the  question 
was  for  the  jury  on  the  traverse ;  but  th.at,  if  it  was  for  the  Judge,  it  was  rightly 
determined.] 

Lord  Aisinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The 
question  turns  on  the  point,  whether  the  averment  in  the  declaration,  that  the 
plaintiff's  costs  were  taxed  in  a  reasonable  time  after  the  making  of  the  agreement,  on 
which  the  defendants  have  taken  issue,  is  an  immaterial  averment,  or  not.  If  the 
contract  bound  the  defendants  personally  to  pay,  or  while  they  were  over.seers,  then 
I  think  the  issue  is  not  an  immaterial  one  ;  because  it  appears  to  me  to  follow  that 
they  wei-e  to  pay  while  they  had  an  opportunity  of  reimbursing  themseh-es,  and  there- 
fore it  was  reasonable  that  the  costs  should  be  taxed  while  they  rem;iined  in  office  as 
overseers.  It  appears  to  me  that  that  is  a  reasonable  implication,  and  therefore  that 
the  traverse  is  correct;  and  the  pleader  who  drew  the  declaration  must  so  have 
thought. 

There  is,  however,  another  point  of  view  in  which  the  traverse  is  immaterial ;  i.e. 
supposing  the  import  of  the  agreement  to  be  not  that  the  defendants  shall  pay  out  of 
their  own  pockets,  or  merely  while  they  are  overseers,  but  to  amount  to  a  guarantie 
that  the  overseers  for  the  time  being  shall  pay  ;  and  I  am  inclined  to  think  that  such 
was  the  meaning  of  the  contract.  But  if  that  be  so,  I  am  strongly  disposed  to  think 
that  the  declaration  is  bad,  for  the  reason  I  [825]  have  already  stated,  that  it  does 
not  allege  a  demand  on,  and  nonpayment  by,  the  overseers  for  the  time  being. 
Mr.  Williams  has  given  an  ingenious  answer  to  this  objection,  namely,  that  there  is 
an  averment  that  the  money  remains  unpaid.  But  that  is  connected  with  the  previous 
allegation  of  a  request  to  the  defendants  to  pay.  If  the  overseers  for  the  time  being 
had  no  notice,  I  do  not  see  how  the  defendants  have  broken  their  contract  by  the 
mere  fact  of  the  money  remaining  unpaid  to  the  plaintiff.  In  an  action  on  an  ordinary 
guaiantie,  the  plaintiil  cannot  recover  without  alleging  and  proving  that  the  principal 
has  been  called  on  to  pay  and  has  not  paid.  And  if  the  declaration  is  bad,  although 
the  traverse  be  immaterial,  the  plaintifli'  cannot  have  judgment  non  obstante  veredicto. 
On  the  other  hand,  if  the  defendants  were  liable  themselves  to  pay,  then  I  think  the 
travei'se  was  material,  and  that  the  jury  have  rightly  found  that  the  costs  were  not 
taxed  in  a  reasonable  time. 

GuRNEY,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  same  opinion,  although  I  have  had  considerable  doubt  in 
the  course  of  the  argument.  If  this  were  merely  a  contract  between  A.  and  B.,  as 
Mr.  Williams  puts  it,  the  traverse  would  certainly  be  an  immaterial  one,  because  a 
party  is  not  limited  in  point  of  time  as  to  an  act  which  he  is  to  do  for  his  own  benefit. 
But  this  is  not  merely  an  act  to  be  done  for  the' benefit  of  the  plaintiff,  because  the 
costs  are  to  be  paid  by  the  defendants  out  of  a  given  fund,  over  which  they  would 
tease  to  have  any  control  l)y  a  given  day.  I  think,  therefore,  the  issue  was  not 
immaterial,  and  that  the  rule  ought  to  be  discharged. 
Rule  discharged. 


[826]  Kington  v.  Groom.  Exch.  of  Pleas.  June  U,  1843.— After  verdict  in  a 
cause  tried  before  the  sheriff  under  a  writ  of  trial,  the  Court  will  not  entertain 
an   ol)jection  which    was    not   made   at   the   trial,  that  the   jury  was   wrongly 
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summoned,  and  was  composed  of  persons  who  were  not  on  the  jury  list  for  the 
county. 

This  was  an  action  of  debt,  tried  before  the  under-sheriff  of  the  county  of 
Northampton,  under  a  writ  of  trial.  The  defendant  appeared,  and  called  evidence  in 
support  of  an  alleged  set-oft';  but  there  was  a  verdict  for  the  plaintift'. 

Hayes  now  moved  for  a  new  trial,  on  the  ground  (amongst  others)  that  the  jury 
were  wrongly  summoned.  The  sberift'  was  directed  by  the  writ  of  trial  to  summon 
a  jury  from  the  body  of  the  county,  wheieas  the  jurors  who  tried  the  cause  were  all 
persons  residing  in  the  town  of  Northampton,  with  the  exception  of  two,  who,  how- 
ever, were  not  on  the  jury  list  for  the  county,  nor  qualified  to  be  so.  [Lord 
Abinger,  C.  B.  Was  this  objection  made  at  the  trial  ?]  No  ;  the  irregularity  was 
not  then  discovered.  Farmer  v.  Mountfort  (8  M.  &  W.  266)  shews  that  this  was  a  mis- 
trial. [Lord  Abinger,  C.  B.  The  defendant  ought  to  have  challenged  the  jurors.] 
It  is  very  doubtful  whether  there  can  be  any  challenge  on  the  trial  of  a  cause  under 
a  writ  of  trial:  Pri/mc  v.  Titchmnrah  (10  M.  Sz  W.  605).  In  that  case  the  defendant 
was  held  to  be  precluded  from  availing  himself  of  this  objection,  on  the  ground  that 
his  attorney  had,  before  the  trial,  looked  over  the  list  of  the  jurors  and  expressed 
himself  satisfied  with  it.  Here  there  was  no  such  acquiescence,  and  no  discovery  of 
the  irregularity  until  after  the  trial.  [Lord  Abinger,  C.  B.  The  party  had  the 
means  of  discovering  it  at  the  trial]     That  must  be  admitted. 

Lord  Aiuxcjek,  C.  B.  I  think  the  party  ought  to  take  such  an  objection  as  this 
at  the  trial,  .and  not  to  be  allowed  to  lie  by  and  take  his  chance  of  a  verdict.  If  the 
objection  [827]  had  been  made  then,  the  sheriff'  might  have  dismissed  the  jury  and 
summoned  a  fresh  one. 

GuRNEY,  B.,  and  KoLFE,  B.,  concuned. 

Kule  refused. 

Poole  v.  Huskinson.((!)  Exch.  of  Pleas.  1843.— There  may  be  a  dedication  of  a 
"way  to  the  public  for  a  limited  purpose,  as  for  a  footway,  &c.  ;  but  theae  cannot 
be  a  dedication  to  a  limited  part  of  the  puljlic,  as  to  a  parish.  And  such  a  partial 
dedication  is  simply  void,  and  will  not  operate  in  law  as  a  dedication  to  the 
whole  public. — In  order  to  constitute  a  dedication  of  a  way  to  the  public  by  the 
owner  of  the  soil,  there  must  be  an  intention  so  to  dedicate,  of  which  the  user  by 
the  public  is  evidence,  subject  to  be  rebutted  by  contrary  evidence  of  interruption 
by  the  owner. 

[Approved,  Bermondxey  Vestry  v.  Broivn,  1865,  35  Beav.  226 ;  L.  E.  1  Eq.  204. 
Referred  to,  Mercer  v.  Woodgafe,  1869,  L.  R.  5  Q.  B.  32 :  Heaky  v.  BaUey 
C'orpirratiov,  1875,  L.  R.  19Eq.  388;  Vernon  v.  Vestry  of  St.  James,  Westminster, 
1880,  16  Ch.  D.  455  ;  Mann  v.  Broclie.  1885,  10  A.  C'  386  ;  Abercromhie  v.  Fermoy 
'I'mtm  Commissioners,  [1900]  1  Ir.  R.  313;  Neaverson  v.  Peterlimvugh  lUiral  C'oinidl, 
[1901]  1  Ch.  22;  Farqnhar  v.  Newlmry  Rural  CmmciJ,  [1909]  1  Ch.  19;  Coates  v. 
llcri'fwdshirc  Comity  Council,  [1909]  2  Ch.  591  ;  Central  London  Railway  v.  City  of 
Loudon  Land  Tax  Commissioners,  [191 1  ]  2  Ch.  481  ;  Folkestone  Corporation  v.  Urorkman, 
[1914]  A.  C.  3.38.] 

Trespass  for  breaking  to  pieces  certain  gates  and  posts  of  the  plaintift,  and 
taking  and  carrying  away  the  materials  thereof.  Pleas — first,  not  guilty  ;  secondly, 
as  to  breaking  &c.  one  gate,  and  taking  and  carrying  away  the  materials  thereof,  a 
justification  under  a  right  of  public  way,  claimed  generally  for  all  the  liege  subjects 
&c.,  on  foot,  and  with  cattle  and  carriages  ;  thirdly,  a  justification  under  a  right  of 
private  carriage-way  for  the  defendant,  as  the  occupier  of  a  messuage  and  land  in  the 
parish  of  East  Bridgeford,  in  the  county  of  Nottingham,  alleging  an  enjoyment 
thereof  as  of  right  and  without  interruption  for  20  years  next  before  the  commence- 
ment of  the  action.  To  the  second  plea  the  plaintiff  replied,  traversing  the  right  of 
way  as  therein  alleged  ;  and  new  assigned  also,  that  the  defendant  committed  the 
trespasses  in  a  greater  degree,  &c.  than  was  necessary  for  using  the  way,  and  for  other 
and  different  purposes,  &c.     There  was  a  similar  new  assignment  to  the  third  plea. 

(a)  This  case  was  decided  in  last  Hilary  Term,  (Jan.  19),  but  was  unavoidably 
postponed. 


1040  POOLE   r.  HUSKINSON  llM.  &W.  828. 

The  defeiidant  took  issue  on  the  replication,  and,  after  relinquishing  so  much  of  the  plea 
of  not  guilty  as  applied  to  the  trespasses  newly  assigned,  pleaded  payment  into  Couit 
of  10s.  as  to  these  trespasses,  which  the  plaintitt' accepted  in  satisfaction  thereof. 

At  the  trial,  before  Patteson,  J.,  at  the  Summer  Assizes  for  the  county  of 
Northampton,  1842,  it  appeared  that  this  was  an  action  brought  by  the  plaintiff,  who 
was  the  surveyor  of  the  highways  of  the  parish  of  East  Bridgeford,  in  the  county  of 
Nottingham,  for  a  trespass  committed  by  the  [828]  defendant,  a  farmer  in  the  same 
parish,"  in  the  user  of  an  alleged  public  carriage-way,  called  Mill  Close  Lane, 
communicating  with  the  Newark  turnpike-road.  The  learned  Judge  ruled,  after 
argument,  that,  upon  these  pleadings,  the  defendant  was  entitled  to  begin  ;  and  he 
accordingly  called  a  great  body  of  evidence  to  shew  that  the  road  in  dispute  (which 
by  an  award  of  certain  commissioners  under  an  act  of  Parliament  for  inclosing  lands 
in  the  parish  of  East  Bridgeford,  made  in  the  year  1801,  was  set  out  as  a  public 
bridge  and  drift,  and  private  carriage-road,  to  be  repaired  by  the  owners  of  the 
adjoining  lands)  had  been,  since  the  awaixl,  used  genei'ally  by  the  public ;  from  which 
it  was  sought  to  infer  a  dedication  of  it  to  the  public  by  the  owner  of  the  soil,  whoever 
he  might  be.  On  the  part  of  the  plaintiff,  it  was  alleged  that  thi.s  user  had  taken 
place,  partly  without  the  knowledge  of  the  parties  interested  in  retaining  the  road  as 
a  private  carriage-road,  and  more  recently  under  protest ;  that,  since  the  date  of  the 
award,  many  persons  had  been  turned  back  who  had  attempted  to  use  it ;  that,  at 
vai-ious  times,  notice-boards  had  also  been  affixed  in  the  lane,  (by  whom  it  did  not 
appear),  cautioning  persons  against  using  it  as  a  public  carriage-road  ;  and  that,  within 
the  last  twenty  years,  a  gate  had  stood  across  it  in  the  same  situation  as  that  which 
the  plaiiitift"  had  put  up  and  which  was  broken  down  by  the  defendant,  and  so  con- 
tinued for  several  years.  It  appeared,  however,  that  a  notion  had  existed  that,  under 
the  award,  all  the  parishioners  of  East  Bridgeford  had  acquired  a  light  to  use  the  road, 
and  some  of  them  had  accordingly  remonstrated  on  several  occasions  with  other 
persons,  not  parishioners,  for  using  it.  In  the  course  of  his  summing  up,  the  learned 
Judge  stated  to  the  jury,  that  it  did  not  appear  to  whom  the  soil  belonged  ;  probably 
to  the  lord  of  the  manor;  but  that,  to  whomsoever  it  belonged,  the  use  of  it  by  the 
public  generally  would  be  evidence  of  a  dedication  ;  and  that  a  dedication  to  the 
inhaliitants  of  the  parish,  and  persons  resorting  to  their  houses,  would  be  in  effect  a 
dedication  to  [829]  the  public  at  large.  The  jury  having  found  a  verdict  for  the 
defendant, 

Whitehurst,  in  the  following  Michaelmas  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  two  grounds  :  first,  that  the  plaintiff  ought  to  have  been  allowed  to  begin 
at  the  trial ;  and,  secondl}',  that  the  learned  Judge  had  misdirected  the  jury  as  to 
the  eHect  of  a  partial  dedication.     Against  this  rule,  in  last  Hilary  Term  (Jan.  19), 

Hill  shewed  cause.  The  case  was  properly  left  to  the  jury  by  the  learned  Judge, 
and  the  verdict  is  in  accordance  with  the  weight  of  the  evidence.  The  continued 
user  by  the  public  of  a  carriage-road  over  the  locus  in  quo,  since  the  award  is  abun- 
dantly sufficient  to  raise  a  presumption  of  the  dedication  to  the  public  of  such  a  road 
by  the  owner  of  the  soil,  whoever  he  might  have  been.  [Lord  Abinger,  C.  B.  The 
objection  is  to  that  part  of  the  summing  up  of  the  learned  Judge  in  which  he  said 
that  there  would  be  a  dedication  to  the  public,  if  the  owner  intended  to  dedicate  to 
a  particular  part  of  the  public,  as  the  inhabitants  of  a  parish.  It  is  quite  coirect  to 
say  that  the  owner  cannot  make  a  valid  dedication  to  a  part  of  the  public  ;  but  is  the 
consequence  that  which  the  learned  Judge  stated,  namely,  that  it  became  a  dedication 
to  the  public?  In  that  the  direction  appears  to  be  incorrect.]  It  must  be  admitted 
that  that  was  erroneous.  But  this  part  of  the  summing  up  was  quite  immaterial,  and 
the  jury  could  not  have  been  mislecl  by  it. 

^Vhilehurst,  (with  whom  was  Wacldington),  in  support  of  the  rule.  It  was  very 
material.  The  jury  went  out,  and  returned  to  ask  the  opinion  of  the  learned  Judge 
whether  there  had  been  a  dedication  ;  and  he  told  them  that  they  were  to  decide 
upon  the  fact,  not  himself  ;  but  if  they  thought  the  owner  intended  to  give  the  use 
of  the  load  to  the  inhabitants  of  the  parish,  it  would  amount  to  a  dedication  of  the 
road  to  the  public. 

[830]  Lord  Abinrer,  C.  B.  The  direction  may  have  had  a  great  influence  on 
the  minds  of  the  jury,  and  there  must  be  a  new  trial.  The  user  by  the  public  with 
carriages,  since  the  award,  is  no  doubt  evidence  of  a  dedication  by  "the  owner  to  the 
public  ;  and  the  notices  which  were  fixed  on  posts,  and  which  may  be  presumed  to 
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have  lieeii  done  with  the  eonseiit  of  the  owner  of  the  soil,  are  strong  evidence  to  the 
contrary.  The  interruptions  also  by  the  overseers,  who  had  the  herbage,  are  very 
material  in  the  case. 

Pakkr,  B.  I  agree  with  my  Lord.  There  may  be  a  dedication  to  the  pnblic  for 
a  limited  purpose,  as  for  a  footway,  horse-way,  or  drift-way  ;  luit  there  cannot  be  a 
dedication  to  a  limited  part  of  the  public.  In  that  respect  the  direction  of  the 
learned  Judge  was  quite  correct ;  not  so  the  alternative,  that,  as  such  a  partial  dedica- 
tion was  invalid  in  law,  it  would  nevertheless  operate,  against  the  intention  of  the 
owner  of  the  soil,  in  favour  of  the  whole  public.  I  think  it  would  be  merely  void. 
In  order  to  constitute  a  valid  dedication  to  the  pnblic  of  a  highway  by  the  owner  of 
the  soil,  it  is  clearly  settled  that  there  must  be  an  intention  to  dedicate — there  must 
be  an  animus  dedicandi,  of  which  the  user  by  the  public  is  evidence,  and  no  more  ; 
and  a  single  act  of  interruption  by  the  owner  is  of  much  more  weight,  npon  a  (jnestion 
of  intention,  than  many  acts  of  enjoyment.  As  to  the  ownership  of  the  soil,  I  do 
not  apprehend  that  there  is  any  difficulty.  It  remains  in  the  lord  of  the  manor,  for 
that  portion  of  the  soil  only  is  taken  from  him  for  which  he  receives  compensation, 
and  which  is  allotted  to  others. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  absolute. (a) 

[831]    Vacation  Sittings  after  Trinity  Term. 

Morse  and  Another,  Assignees  of  Rogers,  a  Bankrupt  v.  James.  Exch.  of  Pleas. 
June  21,  1843. — A  count  for  £50,  for  goods  sold  and  for  money  lent,  is  only  one 
count,  stating  two  considerations. 

[S.  C.  1  D.  &  L.  240;  12  L.  J.  Ex.  416;  7  Jur.  679.] 

Assumpsit  for  £20,  upon  a  promissory  note  indorsed  by  the  defendant  to  the 
bankrupt ;  and  in  £50,  for  goods  before  then  sold  and  delivered  by  the  bankrupt  to 
the  defendant  at  his  request ;  and  for  money  before  then  lent  by  the  bankrupt  to  the 
defendant  at  his  request,  and  in  £50  upon  an  account  stated  between  the  bankrupt 
and  the  defendant,  averring  a  promise  by  the  defendant  to  the  bankrupt  to  pay  him 
the  said  several  monies  respectively  on  request.  First  plea,  as  to  the  said  several 
sums  of  monc}^  in  the  last  three  counts  mentioned,  except  as  to  121.  5s.,  parcel  thereof, 
non  assumpsit.  Special  demurrer  to  such  plea,  so  far  as  the  same  related  to  the  said 
sum  of  money  and  cause  of  action  in  the  first  count  mentioned,  as  being  contrary  to 
the  pleading  rules  of  H.  T.,  4  Will.  4,  tit.  Assumpsit.  Joinder,  "that,  inasmuch  as 
the  said  first  plea  doth  not  in  any  way  relate  or  refer  to  the  said  sura  of  money  or 
cause  of  action  in  the  first  count  mentioned,  the  same  is  sufficient  in  law." 

Cole,  in  support  of  the  demurrer.  This  declaration  contains  only  three  counts, 
and  the  plea  expressly  applies  to  all  three  counts.  The  second  count  merely  alleges 
several  considerations  for  one  debt  or  sum  of  £50,  which  is  in  accordance  with 
established  precedents:  Webber  v.  Tivill  (2  Saund.  121).  In  note  (2)  to  that  case  by 
Mr.  Serjeant  Williams,  it  is  said,  "  The  common  counts  in  a  declaration  may  [832] 
be  contained  in  one  count,  stating  that  the  defendant  was  indebted  to  the  plaintiff'  in 
a  given  sum,  large  enough  to  comprehend  all  the  money  which  the  plaintifT  can 
possibly  recover,  in  £1000  for  instance,  as  well  for  goods  sold  and  delivered,  itc,  as 
for  money  lent  and  advanced,"  Ike.  This  was  recognized  as  law  in  Galwai/  v.  Ko.'^e 
(6  M.  &  \V.  291);  Parke,  J.,  there  says,  "According  to  the  old  form  given  in 
Saunders'  Reports,  there  might  be  several  difTerent  considerations  included  in  one 
count  in  indebitatus  assumpsit."  Had  several  debts  been  alleged,  the  statement  of 
each  debt  might  be  considered  as  amounting  to  a  several  count,  within  the  meaning 
of  the  rule  which  forbids  the  use  of  several  counts  ;  but  here  only  one  debt  or  sum  of 
£50  is  alleged  to  be  due  in  respect  of  the  goods  sold  and  money  lent. 

Whateley,  contnV  The  plea  only  applies  to  the  three  counts  last  mentioned  ;  it 
was  not  intended  to  extend  to  the  first  count.  The  next  count  is  a  double  one,  and 
must  be  considered  as  amounting  for  this  purpose  to  two  several  counts,  viz.  one  for 
goods  sold,  and  another  for  money  lent.     The  declaration  concludes  by  alleging   a 

(a)  The  cause  was  tried  again  at  the  Summer  Assizes,  1842,  before  Alderson,  B., 

who  ruled  that  the  plaintiff  was  entitled  to  begin,  and  he  obtained  the  verdict. 
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promise  to  pay  "the  said  several  monies  respectively."  Therefore  each  cause  of 
action  constitutes  a  distinct  count :  Jotmlain  v.  Johnson  (2  Cr.  M.  &  E.  564). 

Pakkk,  B.  In  Jminlain  v.  Johnxon  the  sum  was  repeated.  Here  one  sum  of  £50 
only  is  stated  as  being  due  in  respect  of  the  goods  sold  and  the  money  lent.  The 
authorities  cited  clearlj-  shew  that  that  is  only  one  count.  The  plea  expressly  applies 
to  three  counts,  and  the  word  three  cannot  be  rejected. 

GuKNEY,  B.,  and  Kolfe,  B.  concurred. 

Leave  to  amend  within  a  week,  on  the  usual  terms  ;  otherwise 

Judgment  for  the  plaiutifl's. 


[833]  Bowman  and  Others,  Assignees  of  Eastwood,  a  Bankrupt  v.  Malcolm. 
Exch.  of  Pleas.  June  21,  1843. — S.,  a  woolstapler  at  HuddersKeld  was  in  the 
habit  of  making  purchases  of  wool,  which  he  diiected  to  be  consigned  to  the 
defendant,  a  wharfinger  and  shipping  agent  at  Hull,  who  forwarded  them  to  him 
at  Huddersfield,  by  carrier.  In  July  1841,  S.  purchased  certain  wool  in  Scot- 
land, which  was  paid  for  by  E.,  his  agent  there,  and  by  him  forwarded  to  the 
defendant  at  Hull.  Part  of  this  wool,  consisting  of  ten  bags,  arrived  at  Hull  on 
the  27th  of  September,  and  a  portion  of  it  was,  at  ten  o'clock  on  that  morning, 
tiiken  possession  of  by  the  defendant,  the  remainder  being  taken  possession  of  by 
him  between  ten  o'clock  and  four.  E.  received  from  S.,  in  repayment  of  the 
advances  made  by  him  for  the  purchase  of  the  wool  in  question,  acceptances  of 
S  ,  which  were  running  at  the  time  of  S.'s  bankruptcy,  and  were  afterwards  dis- 
honoured. On  the  21st  of  September,  E.  received  a  letter  from  S.,  in  which  he 
informed  him  of  his  insolvency,  and  directed  him  to  get  the  wool,  and  do  the 
best  he  could  to  save  himself.  Accordingly,  on  some  day  between  the  26th  of 
September  and  the  1st  of  October,  E.  gave  directions  to  the  defendant  to  seize 
the  wool.  The  remaining  portion  of  the  wool  arrived  at  Hull  on  the  .3rd  of 
October,  and  was  delivered  into  the  defendant's  warehouse  on  the  6th,  7th,  and 
8th  of  that  month.  An  act  of  bankruptcy  was  committed  by  S.  on  the  22nd 
of  September ;  the  fiat  was  dated  and  issued  on  the  27th,  and  was  signed 
between  twelve  o'clock  and  two  o'clock  on  that  day,  but  it  did  not  appear  at 
what  hour  it  was  delivered  out.  The  defendant,  who  claimed  to  retain  the 
wool  in  satisfaction  of  a  general  balance,  had  been  in  the  habit  of  sending  to 
the  bankrupt,  by  the  carrier,  together  with  the  goods,  pi'inted  delivery  orders, 
which  stated  that  all  goods  were  consider-ed  as  gener-al  lien,  subject  not  only 
to  freight,  but  also  to  the  balance  of  any  former  account  due  from  the  owners 
or  consignors.  These  orders  had  been  seen  mor-e  than  once  in  the  bankrupt's 
hands,  and  on  one  occasion  the  weights  therein  stated  had  been  altered  by 
him. — Held,  in  an  action  of  tr-over  by  the  assignees  of  S.  to  recover  the  value 
of  the  thirty -six  bags  of  wool,  fir-st,  that  E.  had  no  right  to  the  goods,  in  respect 
of  which  the  defendant  could  retain  them  ;  secondly ,"that  the  defendant  had  not 
established  any  right  of  general  lien,  by  virtue  of  which  he  could  retain  any  part 
of  the  goods.— Semble,  (per  Parke,  B.),  the  stat.  2  &  3  Vict.  c.  29,  operates  to 
protect  a  claim  of  general  lien  on  goods  of  a  bankrupt  coming  into  the  hands  of 
the  party  before  the  fiat,  without  riotice  of  an  act  of  bankruptcy. 

[S.  C.  12  L.  J.  Ex.  397.] 

Trover  to  recover  the  value  of  thirty-six  bags  of  wool.  The  declaration  alleged 
the  possession  by  the  plaintiffs,  as  assignees  of  Samuel  Eastwood,  a  bankrupt,  and  a 
subsequent  conversion  by  the  defendants.  Pleas  :  first,  not  guilty ;  secondly,  that 
the  plaintiffs  were  not  assignees  of  Eastwood  ;  thir-dly,  a  denial  of  the  plaintifts' 
possessron  as  assignees.  At  the  ti-ial,  before  Lorxl  Denman,  C.  J.,  at  the  York  Summer 
Assizes  for  1842,  a  verdict  was  entered  for  the  plaintifts  on  the  first  and  third  issues, 
the  verdict  on  the  latter  issue  to  be  subject  to  the  opinion  of  the  Court  on  the 
following  case  :  — 

S.  Eastwood,  before  his  bankruptcy,  was  a  woolstapler  at  Huddersfield,  and  the 
defendarit  was  a  wharfinger  and  shipping  agent  at  Hull. 

Previously  to  the  bankruptcy,  wools  pui-chased  by  or  for  Eastwood  wer-e,  bv  his 
directions,  frequently  consigned  to  the  defendant  at  Hull,  and  by  him  unloaded  into 
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boats,  [834]   and  forwarded  direct  to  Eastwood,  at  Huddersfield,  pursuant    to  llic 
orders  of  the  consignors,  unless  Eastwood  ordered  them  t-o  he  warehoused  at  Hull. 

In  July,  lt:^41,  the  bankrupt  purchased  the  wool  in  question  in  Scotland,  and  it 
was  paid  for,  except  to  the  amount  of  between  £30  and  X-ID,  which  remains  unpaid, 
by  one  G.  Elder,  who  was  the  bankrupt's  agent  in  Scotland,  and  accompanied  him 
when  he  purchased  the  greater  part  of  the  wool  in  (jucstion.  Elder  and  the  liankrn])t 
had  many  transactions  together,  to  a  large  amount,  in  l)uying  of  wool,  and  afterwarils 
paying  foi'  and  forwarding  it  to  the  bankrupt;  to  meet  such  payments,  the  bankrupt 
remitted  bills  of  exchange  to  Elder,  who  discounted  such  bills  at  the  banks  in  Scotland 
on  his  own  indorsement,  and  paid  for  the  wool  pui'chased.  Elder  advanced  monies  to 
pay  for  the  wool  in  question,  and  afterwards  received  from  the  bankrupt  bills  of 
exchange,  which,  however,  were  dishonoured  after  the  bankruptcy,  the  holder  of  them 
being  a  creditor  of  the  bankrupt's  estate  for  the  amount.  The  wool  in  question,  con- 
sisting of  thirty-six  bags,  was  packed,  under  the  superintendence  of  the  bankrupt  and 
Elder,  in  sheets  of  the  bankrupts,  marked  S.  E.,  and  sent  by  the  respective  vendors  to 
Messrs.  Wisharts,  of  Leith,  who  were  shipping  agents  there,  and  by  them  forwarded 
to  the  defendant,  with  orders  to  forward  them  to  the  bankrupt.  Messrs  Wisharts 
had  been  employed  by  the  bankrupt  on  former  occasions  to  forward  wools  bought  in 
Scotland  to  the  bankrupt,  through  the  defendant's  house  at  Hull.  The  wools  in 
question  were  delivered  at  Messrs.  Wisharts  in  the  month  of  September,  and  by  them 
shipped  on  board  the  "Pegasus  "and  the  "John  Watson,"  two  vessels  bound  for 
Hull ;  ten  bag.s  weie  shipped  on  board  the  "  Pegasus,"  and  twenty-six  on  board  the 
"John  Watson,"  and  both  parcels  were  consigned  to  the  defendant.  The  "Pegasus" 
went  into  dock  at  Hull  at  four  o'clock  on  the  morning  of  the  27th  of  September;  and 
at  seven  o'clock  on  the  same  morning,  [835]  the  defendant's  porter  came  on  board  to 
receive  the  ten  bags  of  wool,  and  part  of  them  were  taken  by  him  from  on  board  at 
ten  o'clock  on  the  same  morning,  and  the  rest  were  conveyed  by  him  from  the  ship, 
between  that  hour  and  four  o'clock  on  the  afternoon  on  that  day,  to  the  defendant's 
warehouse  at  Hull.  The  "John  Watson  "  arrived  at  Hull  on  the  3rd  of  October  with 
the  twenty-six  bags  on  board,  and  they  were  delivered  into  the  warehouse  of  the 
defendant  on  the  6th,  7th,  and  8th  of  Octobei'. 

The  dates,  as  regards  the  bankruptcy,  were  as  follows  : — The  fiat  was  bespoken  on 
the  ■24th  of  September,  and  was  dated  and  issued  on  the  27th;  and  it  was  signed  at 
some  time  between  twelve  at  noon  and  two  o'clock  in  the  afternoon  of  that  day  ;  but 
it  did  not  appear  in  evidence  when  it  was  delivered  out.  Fiats,  when  signed,  are  not 
delivered  out  till  called  for  at  the  Bankrupt's  Office,  and  sometimes  remain  thei'e  for 
a  week  without  being  called  for.  Acts  of  bankruptcy  were  proved  at  the  tri.al  to  have 
taken  place  on  the  20th  and  21st  of  September,  1841.  The  act  of  bankruptcy  on 
which  the  fiat  issued  consisted  of  an  assignment  of  the  bankrupt's  estate,  on  the  22nd 
of  September,  1841,  to  Liebrich,  one  of  the  plaintiffs,  in  trust  for  the  benefit  of  the 
bankrupt's  creditors.  The  plaintiffs  put  in  an  order  of  admission  of  "a  notice  dated 
the  27th  of  September,  1841,  signed  by  the  said  Ijiebrich  for  himself  and  two  other 
trustees,  addressed  to  and  served  on  the  defendant  on  date  ; "  but  there  was  not  in 
any  other  respect  notice  of  Eastwood's  baidvruptc}',  either  to  Elder  or  the  defendant. 
Elder  first  heard  in  Scotland  of  Eastwood's  insolvency  on  the  21st  or  22nd  of 
September,  1841,  by  a  letter  from  the  bankrupt,  and  by  the  same  letter  was  desired 
by  the  bankrupt  to  get  the  goods  in  question,  and  do  the  best  he  could  to  save  him 
self.  The  letter  also  gave  him  authority  to  keep  the  goods,  if  he  could  get  hold  of 
them ;  whereupon  he  went  to  Leith,  and  finding  the  wool  had  been  forwarded,  he 
proceeded  to  Hull  ;  and,  on  some  [836]  day  between  the  26th  of  September  and  1st 
of  October,  he  gave  the  defendant  directions  to  stop  the  wool. 

On  the  19th  of  September,  1841,  there  was  due  from  Eastwood  to  the  defendant  a 
general  balance  for  the  defendant's  charges,  of  the  sum  of  1921.  10s.  8d.,  which 
rem.ains  UTipaid.  It  appeared,  from  the  defendant's  evidence  before  the  Commis- 
sioners of  Bankru]jt,  that  shippers  were  in  the  habit  of  consigning  goods  to  him,  with 
orders  to  forward  them  to  the  bankrupt,  which  he  generally  did  ;  that  he  very  seldom 
warehoused  the  bankrupt's  goods  before  forwarding  them  ;  that  he  claiuied  a  lien  on 
all  wools  then  in  his  hands  for  his  general  account,  by  virtue  of  a  printed  form  or 
delivery  order,  delivered  by  him  with  the  goods  to  the  agent  of  the  vessel  taking  the 
goods  from  Hull  ;  that,  on  all  occasions  of  sending  wool  to  the  bankrupt,  he  delivered 
such  printed  form  to  a  Mr.  Marsden,  the  agent  of  the  carriers  from  (lull  to  Hudders- 
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field.  The  warehouse  and  wharf  adjoin  each  othci',  but  the  wools  in  question  were  all 
put  on  th(f  wharf,  and  thence  taken  into  the  warehouse.  No  charge  was  made  by 
him,  as  whai-tinger,  for  placing  the  goods  on  the  whai'f,  unless  they  lay  in  the  ware- 
house some  time,  when  he  charged  rent  as  a  warehouse-keeper.  The  following  is  a 
copy  of  the  notice  contained  in  the  printed  form  or  delivery  order  : — "  All  charges 
are  expected  to  be  paid  on  or  before  the  delivery  of  the  goods,  and  all  goods  are 
considered  as  general  lien,  subject  not  only  to  the  freight  thereon,  but  also  to  the 
balance  of  any  former  account  due  from  the  owner  or  consignors."  Delivery  orders 
cont;iining  the  above  notice  had  more  than  once  been  seen  in  the  bankrupt's  posses- 
sion long  before  the  bankruptcy ;  and  on  one  occasion  the  bankrupt  had,  in  his  own 
handwriting,  made  an  alteration  in  the  weights  therein  stated.  Beyond  the  1921. 
10s.  8d.,  a  further  sum  was  due  to  the  defendant  for  charges  on  the  particular  wools 
in  question.  Before  the  action,  a  larger  sum  was  tendered  by  the  assignees  to  the 
defendant  than  [837]  was  sufficient  to  cover  any  charges  to  which  he  was  entitled  in 
respect  of  the  particular  wools  in  question.  There  was  at  the  same  time  a  demand 
and  refusal  of  the  goods. 

The  Court  is  to  draw  such  inferences  from  the  above  facts  as  might  be  thought 
reasonable. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are  in  this 
action  entitled  to  recover  the  value  of  the  wool  in  question,  or  any  part  of  it. 

If  this  Court  should  be  of  opinion  that  they  are  so  entitled  to  recover  the  value  of 
all  the  wool  in  question,  then  the  verdict  on  the  third  issue  is  to  stand  for  the  plaintiffs, 
and  the  damages  to  be  4301.  lis.  2d.  If  they  should  be  of  opinion  that  they  are  not 
so  entitled  to  recover  any  part,  then  the  verdict  is  to  be  entered  on  that  issue  for  the 
defendant ;  and  if  they  should  be  of  opinion  that  the  plaintiffs  are  entitled  to  recover 
in  respect  of  the  ten  bags  only,  or  of  the  twenty-six  bags  only,  then  the  amount  of  the 
verdict  is  to  be  reduced  in  proportion. 

Cleasby,  for  the  plaintiffs.  The  plaintiff's  are  entitled  to  recover  the  value  of  the 
whole  thirty-six  bags  of  wool.  It  is  clear  that  the  property  in  the  whole  was  vested 
in  the  bankrupt  by  the  contract  of  .sale  before  the  bankruptcy  and  nothing  subse- 
quently occurred  to  devest  it  out  of  him,  or  to  give  any  other  person  a  right  to  hold 
it  as  against  him.  But  it  is  said  that  the  defendant  has  a  right  to  retain  the  goods, 
either  for  his  general  lien — which,  however,  he  could  not  do  without  possession — or 
by  rea.son  of  a  right  in  Elder,  in  the  nature  of  a  right  of  stoppage  in  transitu,  which 
it  is  said  he  has  exercised,  so  as  to  prevent  the  assignees  from  claiming  the  goods. 
But  Elder  has  no  such  right.  The  fact  of  his  paying  for  the  wool  as  agent  for  the 
defendant  could  give  him  no  right  whatever.  He  is  not  in  the  situation  of  an  unpaid 
vendor.  [Parke,  B.  Besides,  his  advances  were  repaid  by  other  bills  of  the  bankrupt, 
which  were  running  at  the  time  of  the  bank-[838]-ruptcv,  and  therefore  prima  facie 
amounted  to  payment.]  That  is  so.  It  is  said,  however,'  that  Elder  had  such  right 
under  the  bankrupt's  letter  to  him  of  the  'J  1st  or  22nd  of  September,  in  which  he 
(lcsire(l  him  to  get  the  goods,  and  do  the  best  he  could  to  save  himself.  But  a  mere 
authority  of  that  kind,  1)y  a  communication  thus  voluntarily  made,  could  not  re-vest 
the  property  ;  besides,  it  was  written,  and  prolialily  recei\-ed  by  Elder,  after  an  act  of 
bankruptcy  committed.  It  could  then  have  !io  effect  to  give  any  rights  as  against  the 
other  creditors.  If  the  property  ni  the  goods  had  been  transferred  by  such  an  act,  it 
would  have  been  in  itself  an  act  of  bankruptcy.  [Parke,  B.  Even  if  it  could  be  said 
to  operate  as  an  assignment,  before  Elder  got  possession  of  the  goods,  there  is  strong 
evidence  to  shew  that  it  was  fraudulent,  as  being  in  contemplation  of  bankruptcy,  and 
so  to  avoid  it.  If,  on  the  other  hand,  it  operated  as  an  assignment  only  from  the 
time  of  the  actual  seizure  of  the  goods  by  Elder,  there  is  no  evidence  when'  that  was.] 
But,  further,  it  does  not  amount  to  an  assignment  at  all ;  it  is  a  mere  authority  to  the 
party  to  get  possession  if  he  can. 

Next,  supposing  the  defendant  to  have  a  lien  for  wharfage,  at  all  events  he  could 
have  no  general  hen  as  to  those  twenty-six  bags  which  came  into  his  possession  after 
the  fiat,  because  they  were  not  then  the  bankrupt's  goods.  Neither  has  he  any  such 
claim  as  to  the  other  ten.  It  may  be  admitted  that  a  wharfinger  has  a  general  lien 
for  wharfage:  Mucklow  v.  Mangles  (1  Taunt.  218).  But  this  is  the  cas'e  of  goods 
which  came  into  the  possession  of  the  defendant  after  the  bankruptcy  and  before  the 
hat  and  it  is  submitted  that  such  a  transaction  is  not  within  the  stat.  2  &  3  Vict.  c.  29, 
and  that  that  statute  would  not  operate  to  give  the  defendant  the  right  for  which  he 
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contends.  Bcforo  tluit  ;ict  it  is  cluar  ho  could  not  cl;iiin  it,  iiy  luasun  of  [839j  llio 
doctrine  of  I'ehUion  ;  not  even  in  the  case  of  a  speciiiu  lien,  Cojilaiid  v.  <y/e»i  (8  '1\  li.  199), 
HuviUy.  Lcllucailc  (.0  Esp.  158).  Then  the  words  of  tlie  statute  are,  tliat  "all  contracts, 
dealings,  and  transactions,  by  and  with  any  bankrupt,  really  and  bona  fide  niatle  and 
entered  into  before  the  date  and  issuing  of  the  tiat,  shall  be  deemed  to  be  valid,"  iVe., 
not  without  any  prior  act  of  bankruptcy.  And  the  question  is,  does  this  enactment 
make  any  dill'erence  in  the  law,  in  the  case  of  a  general  lien?  Its  words,  no  iloubt, 
would  include  the  case  of  a  specific  lien  for  the  charges  on  the  particular  goods, 
because  that  exists  by  the  actual  contract  between  the  parties ;  but  it  was  only 
intended  to  protect  actual  dealings,  which  confer  specific  and  actual  rights.  [Parke,  B. 
The  claim  of  a  general  lien  does  confer  an  actual  right;  the  goods  lemain  pledged  for 
the  whole  balance.]  But  the  parties  enter  into  no  new  contract,  and  create  no  new 
consideration  for  that  debt.  The  statute  was  intended  to  protect  the  dealing  or 
contract  itself.  [Rolfe,  B.  Is  not  each  particular  receipt  of  goods  subject  to  a 
geuei-al  lien,  the  same  for  this  purpose  as  if  there  were  a  lien  by  actual  agreement  in 
each  particular  case  ?J  General  liens  are  not  favoured  by  the  law,  and  are  therefore 
not  to  be  construed  as  being  within  an  act  of  Parliament,  except  by  clear  words. 
When  a  party  incurs  charges  in  respect  of  particular  goods,  that  is  a  part  of  the 
dealing  itself ;  but  the  option  to  exercise  a  gcnei'al  lien  is  no  dealing  or  transaction 
made  and  entered  into  between  the  parties.  In  Turquand  v.  Vandaylank  (10  M.  & 
W.  180),  Alderson,  B.,  expressed  an  opinion  that  a  payment  by  the  bankrupt  was  not 
a  dealing  or  transaction  within  the  act.  The  intention  of  the  legislatuie  was,  that,  in 
their  actual  dealings  inter  se,  the  parties  should  be  protected  if  they  had  no  notice  of 
the  act  of  bankruptcy. 

But,  further,  it  does  not  sufficiently  appear  from  the  evidence  that  any  of  the  goods 
were  in  the  possession  of  [840]  the  defendant  before  the  issuing  of  the  tiat.  It 
appears  that  "  part  of  them  "  were  delivered  to  him  before  twelve  o'clock  on  the 
27th  of  September,  but  it  is  not  shewn  how  much.  [Parke,  B.  The  goods  are  found 
to  have  been  in  bag.s,  therefore  he  must  have  taken  one  bag.]  Again,  it  does  not 
satisfactorily  appear,  from  the  facts  stated,  that  the  defendant  was  entitled  to  any 
general  lien,  either  from  the  nature  of  his  charges,  or  by  actual  contract.  It  is  rested 
on  two  grounds  :  first,  his  being  a  wharfinger ;  and,  secondly,  the  supposed  contract 
arising  out  of  the  notice  contained  in  the  delivery  order.  Now  the  former  cannot 
give  him  a  general  lien  for  matters  not  connected  with  his  trade  of  a  wharfinger.  As 
to  the  bankrupt  he  was  a  shipping  agent,  his  practice  being  merely  to  tiansship  and 
forward  the  goods,  unless  he  had  special  orders  to  the  contrary.  His  claim  is  not  for 
wharfage,  properly  so  called.  And  the  notice  in  the  delivery  order  is  of  too  vague  a 
nature  to  create  a  general  lien  in  favour  of  the  defendant :  besides,  the  custody  of  it 
was  not  in  the  bankrupt,  but  in  Marsden  ;  although  it  certainly  appeared  that  on  some 
occasions  such  delivery  orders  had  come  into  the  bankrupt's  possession,  but  for  a 
paiticular  purpose,  and  almost  accidentally  as  it  were,  long  before  the  bankruptcy. 
It  must  operate  as  a  contract  by  being  supposed  to  be  a  document  which  the  party  is 
interested  in,  and  therefore  reads ;  whereas  this  is  Marsden's  document,  who  had 
claims  for  freight  against  the  defendant.  The  proper  place  for  a  claim  of  a  general 
lien  is  in  the  debtor  and  creditor  accounts  between  the  parties.  '1  he  carriers  take  the 
goods  from  the  defendant,  and  this  is  their  authority;  it  is  they  who  say  they  will 
not  deliver  the  goods  without  payment  of  charges,  and  of  the  general  balance  of 
account.  The  bankrupt  would  construe  it  as  a  notice  from  Marsden,  not  from  the 
defendant. 

J.  Henderson,  contrii.  First,  the  plaintiil's  are  not  en  [841]-titled  to  the  possession 
of  any  of  these  goods.  A  valid  transaction  had  been  entered  into  between  the 
bankrupt  and  Elder,  for  a  sufficient  consideration,  before  the  fiat,  which  entitled  Elder 
to  get  possession  of  and  retain  the  goods.  The  party  who  agreed  to  buy  them 
authorized  the  party  who  had  agreed  to  pay  for  them  to  keejj  them,  in  ordcir  to  secure 
himself.  This  being  done  without  fraud,  upon  a  good  precedent  consideration,  and 
before  the  rights  of  third  paities  had  intervened,  the  assignees  under  the  subsequent 
fiat  could  not  entitle  themselves  to  the  possession  of  the  goods  without  payment  of 
Elder's  debt.  Atkin  v.  Banokk  (1  Str.  165).  In  Salte  v.  Field  (5  T.  K.  211),  it  was 
held,  that  the  property  in  goods,  bought  by  an  agent  for  the  vendee,  and  delivered  by 
him  to  the  vendee's  packer,  in  whose  hands  they  were  attached  by  the  vendee's 
creditors,  revested   in   the   vendor,  so  as   to  avoid   the  attachment,  by  the  vendee's 
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having  countcrmandeil  the  purchase  hy  a  letter  to  his  agent,  dated  before  such  delivery, 
though  not  received  hy  the  agent  until  afterwards,  the  vendor  assenting  to  take  back 
the  goods.  Bartram  v.  Farehrollier  (4  Bing.  579;  1  M.  &  P.  515),  Bailei/ v.  Cidverwell 
(8  B.  &  Cr.  448 ;  2  Man.  &  K.  5(54),  and  Feize  v.  JFray  (3  East,  93)  are  additional 
authorities  to  illustrate  the  principle  which  governs  the  present  case  ;  namely,  that 
where,  without  fraud,  and  before  such  receipt  of  the  goods  by  the  vendee  as  would 
prevent  a  stoppage  in  transitu,  he  countermands  the  delivery  to  him,  and  the  other 
party  assents  thereto,  that  re-vests  the  property  in  the  latter,  and  entitles  him  to 
retain  the  goods  upon  the  bankruptcy  of  the  vendee.  And  Haivkrs  v.  Dunn  (1  C.  & 
J.  519)  shews  that  an  agent  of  a  bankrupt  vendee,  who  has  made  himself  responsible 
for  the  price  of  goods,  may  stop  them  in  transitu  equally  with  an  unpaid  vendor. 
[Parke,  B.  You  say  Elder  is  in  the  same  situation  as  an  [842]  unpaid  vendor ;  but 
he  is  ratlicr  in  the  situation  of  a  paid  vendor  ;  he  has  discounted  the  bills  given  for 
the  price,  and  is  paid  by  other  bills  which  are  I'uniiing  at  the  time  of  the  banki'uptcj'.] 
He  is  paid  by  the  bills  of  an  insolvent,  which  are  dishonoured,  and  for  the  amount  of 
which  he  is  liable.  It  was  both  legal  and  honest  in  the  bankrupt  to  return  the  goods 
to  the  person  who  had  paid  for  them.  [Parke,  B.  This  is  not  a  ease  in  which  the 
agent  has  purchased  the  goods  on  his  own  credit ;  the  utmost  is,  that  Elder  lent  the 
bankrupt  money  to  pay  for  them,  and  the  bankrupt  gave  him  bills  for  the  money. 
Elder  had  no  interest  at  all  in  the  goods.]  The  transaction  amounts  to  this — the 
bankrupt  says,  "I  have  sent  you  bills  worth  nothing;  take  posses-sion  of  the  goods 
and  pay  yourself."  There  is  nothing  to  shew  that  it  was  in  the  nature  of  a  fraudulent 
preference.  The  eft'ect  of  it  was  to  invest  Elder  with  a  right  to  take  the  goods  for  his 
own  security,  to  which  he  assented.  [Parke,  B.  If  it  operated  as  a  present  assign- 
ment, it  is  a  fraud  on  the  bankrupt  law,  and  if  not,  then  he  had  no  possession  before 
the  liankruptc}'.]  The  possession  of  a  part  of  the  goods  was  in  law  a  taking  possession 
of  the  whole ;  the  defendant  had  a  dominion  over  the  cargo  as  soon  as  he  took 
possession  of  a  part.  [Parke,  B.  Not  so  :  this  is  no  question  of  stoppage  in  transitu, 
but  whether  the  defendant  had  possession,  so  that  his  general  lieu  will  attach.  Could 
not  the  shipowner  require  payment  of  the  freight,  and  insist  upon  his  lien  as  to  each 
bag  until  it  was  over  the  ship's  side?  The  only  question  is,  whether  the  defendant 
has  any  general  lien.]  The  printed  notice  shews  the  terms  on  which  the  bankrupt 
and  the  defendant  had  dealt  in  this  respect  long  before  the  bankruptcy,  and  is 
sufficient  to  establish  the  claim  of  lien.  The  defendant  thereby  gives  notice,  that 
he  does  not  part  with  the  goods  until  his  charges  are  paid.  [Parke,  B.  He  does 
part  with  them,  and  at  the  same  time  gives  notice  that  he  will  not  part  with  them 
till  his  charges  are  paid.]  He  declares  [843]  thereby  what  are  his  terms  of  business, 
and  it  is  shewn  that  the  bankrupt  knew  them.  It  is  the  same  as  if  it  had  been  said 
in  the  bankrupt's  presence,  that  such  were  the  terms  of  his  dealing.  If  then  a  general 
lien  be  established,  it  follows,  by  legal  construction,  that  on  every  deposit  of  goods 
there  is  a  renewed  contract  for  a  particular  lien.  The  receipt  of  the  goods  is  a  dealing, 
and  a  transaction  :  it  creates  also  a  contract  for  the  lien. 

Cleasby,  in  reply,  was  desired  by  the  Court  to  confine  himself  to  the  latter  ques- 
tion, as  to  the  defendant's  lien.  The  notice  is  rather  to  be  considered  as  a  notice 
from  Marsden  to  the  bankrupt.  It  is  an  authority  to  Marsden  to  deliver  to  the 
bankrupt,  defining  the  terms  of  such  delivery.  The  carriers  are  the  persons  to 
receive  the  freight;  none  could  be  due  to  the  defendant.  It  is  in  effect  a  notice  from 
Marsden  of  the  terms  on  which  he  undertakes  to  carry  and  deliver.  If  it  be  an 
authority  to  the  warehouse-keeper,  it  ought  to  be  in  his  hands. 

Pakke,  B.  I  am  of  opinion  that  the  plaintifi's  are  entitled  to  recover  the  value 
of  the  whole  of  these  goods.  There  is  no  doubt  that  they  were  the  pi'operty  of  the 
bankrupt  at  the  time  of  the  bankruptcy.  Then  Elder  has  no  title  to  them  ;  because 
he  was  not  originally  the  purchaser,  but  only  advanced  money  to  the  banki'uptto  pay 
for  them,  whereby  he  acquired  no  lien  or  title.  Nor  could  he  acquire  any  by  what 
occurred  afterwards— by  a  letter  written,  we  know  not  whether  before  or  after  the 
bankruptc}',  or  whether  with  or  without  notice.  In  order  to  bring  himself  within 
the  protection  of  the  Bankrupt  Act,  he  ought  to  shew  when  the  authority  was  given, 
and  that  he  had  no  notice  of  the  bankruptcy  :  Pearsmi  v.  Graham  (6  Ad.  &  E^  899  ; 
'"  Ml  '^u^'  ^^^^'  ^"*''  P^^^'"S  by  that  objection,  even  if  the  letter  of  the  bankrupt 
could  be  held  to  amount  to  an  assigimient  of  the  [844]  goods  to  Elder,  it  is  a  fraudu- 
lent preference  of  a  particular    creditoi-,  foi'  Elder  merely  stood  in  the  relation    of 
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;i  creditor  for  the  money  he  liud  iulvaiiced  to  the  li;uiki'upt,  and  hud  no  titU' to  the 
specific  goods.  Besides,  it  appears  that  he  had  liccii  paid  liy  bills,  which  were 
running  at  the  time  of  the  bankruptc}'.  The  real  meaning  of  the  letter  is  merely 
this — "1  am  insolvent,  and  you  may  get  the  goods  if  you  can."  At  all  events,  Klder 
had  no  title  under  it  until  actual  seizure  and  no  seizure  is  shewn  to  have  been  made 
before  the  tiat.  In  every  way,  therefore,  the  title  of  Elder  is  out  of  the  case,  and 
the  plaintifl's  are  entitled  to  recovei',  unless  the  defendant  can  bring  himself  within 
the  Stat.  2  &  3  Vict.  c.  29.  [His  liOrdship  road  the  words  of  that  act.]  He  must 
therefore  shew,  that  the  transaction  occurred  befoio  the  date  and  issuing  of  the  fiat, 
that  is  to  say,  that  he  had  a  title  before  twelve  o'clock  on  the  27th  of  September. 
Now  it  appears  that  he  possessed  himself  of  part  of  the  goods  at  ten  o'clock  on  that 
day,  but  of  how  much  is  left  in  uncertainty  ;  and  as  it  is  for  him  to  shew  how  much, 
he  is  entitled  to  one  bag  only,  supposing  he  has  shewn  himself  entitled  to  any.  But 
it  does  not  appear  that  any  part  of  his  claim  is  for  wharfage  As  a  shipping  agent, 
or  warehouse-keeper,  he  could  have  no  general  lien  unless  by  contract.  He  is  there- 
fore to  shew,  that,  by  contract  either  express  or  implied,  he  was  entitled,  before 
twelve  o'clock  on  the  27th  of  September,  to  a  general  lien.  I  certainly  am  strongly 
disposed  to  think,  that,  if  he  shewed  that  by  good  evidence,  the  case  is  within  the 
act  of  Parliament :  it  seems  to  me  that  it  applies  to  all  contracts,  either  express  or 
implied,  made  between  the  parties.  But  we  are  to  say  whether  the  defendant  has 
shewn  in  point  of  fact  that  he  had  such  a  lien,  either  by  the  usage  of  trade  or  by 
contract.  There  is  no  evidence  of  usage  ;  the  question  depends,  therefore,  on  the 
construction  of  the  printed  notice  ;  and  that  is  left  in  such  obscurity,  that  I  cannot 
sa\'  I  am  satisfied  that  the  defendant  has  thereby  established  his  claim.  The  ques- 
[845]  tion  exists  only  as  to  one  bag  ;  and  I  cannot  say  there  is  satisfactory  evidence 
of  a  claim  of  lien  as  to  that.  We  cannot  tell  for  what  purpose  the  notice  was  made 
out,  or  delivered  to  the  carrier. 

GuRNEY,  B.,  and  Koi.fe,  B.,  concuired. 

Judgment  for  the  plaintifi's. 


Beck  v.  Beverly.  Exch.  of  Pleas.  June  23,  1843. — In  reciting  a  statute  in  plead- 
ing, the  whole  of  its  title  must  be  stated,  though  it  comprise  several  other 
subject-matters  besides  that  to  which  the  pleading  relates  — The  discharge  of  an 
in.solvent  debtor  from  a  debt  in  respect  of  which  he  has  accepted  a  bill  of 
exchange  is  no  discharge  as  to  the  bill  in  the  hands  of  a  third  person,  unless  the 
holder's  name  be  inserted  in  the  schedule,  or  it  be  stated  therein  that  he  is 
unknown,  pursuant  to  the  stat.  1  &  2  Vict.  c.  110,  s.  75. 

Assumpsit  on  a  bill  of  exchange  for  £10,  dated  14th  Febi'uary,  1640,  drawn  by 
one  James  Appleton  on  and  accepted  by  the  defendant,  payable  six  weeks  after  date 
to  the  order  of  Appleton,  indorsed  by  him  to  H.  Lindus,  and  by  him  to  the  plaintifi'. 
Plea,  that  the  said  bill  of  exchange  was  made  and  drawn  by  the  said  J.  Appleton  upon 
and  accepted  by  the  defendant,  in  respect  of  a  debt  or  sum  of  money  due  from  the 
defendant  to  the  said  J.  Appleton  before  the  time  of  his,  the  defendant's,  discharge 
from  prison  by  the  Court  for  the  Relief  of  Insolvent  Debtors  in  England,  as  therein- 
after mentioned,  whereof  the  plaintifi",  before  and  at  the  time  when  the  said  H.  Lindus 
indorsed  the  said  bill  of  exchange  to  him,  had  notice  ;  and  that  the  defendant  after- 
waids,  and  after  the  accepting  of  the  said  bill  of  exchange,  to  wit,  on  the  3rd  day 
of  March,  1S4I,  by  an  oi'der  made  by  the  Court  for  the  Relief  of  Insolvent  Debtors 
in  England,  held  at  the  city  of  Durham,  he,  the  defendant,  being  then  an  insolvent 
debtor  in  custody,  and  a  prisoner  in  the  county  gaol  of  l)urham  aforesaid,  was  duly 
discharged  according  to  a  certain  act  of  Parliament  made  and  passed  in  the  second 
year  of  our  sovereign  lady  the  now  (,,>ueen,  intituled,  among  other  things,  "An  Act 
for  amending  the  Laws  for  the  [846]  Relief  of  Insolvent  Debtors  in  England,"  of  and 
from  the  said  debt  in  I'espect  whereof  the  said  bill  of  exchange  was  so  accepted  by 
him  as  aforesaid,  and  that  the  aforesaid  discharge  still  remains  in  full  force  and  ett'ect. 
Verification. 

Special  demurrer  on  the  following  grounds  : — That  it  does  not  appear  by  the  plea 
that  the  defendant  was  by  the  said  order  discharged  from  the  bill  of  exchange  in  the 
declaration  mentioned,  or  from  the  causes  of  action  in  rcs|)cct  thereof,  or  from  the 
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monies  due  thereon  ;  aiid  although  ho  may  have  been  discharged  from  the  debt  in 
respect  whereof  the  bill  of  exchange  was  accepted,  it  does  not  follow  that  he  was  also 
dischaTi'cd  fiom  the  bill  of  exchange :  that  it  does  not  appear  by  the  plea  that  the 
defendiuit  was  discharged  by  the  order  of  adjudication  made  in  that  liebalf ;  that 
thei-e  is  no  such  act  of  Parliament  as  in  the  plea  supposed,  and  which  is  intitled  as 
therein  mentioned  ;  that  it  does  not  appear  that  the  defendant  was  a  prisoner  in 
actual  custody  within  the  walls  of  a  prison  on  process  for  debt,  or  that  he  petitioned 
the  said  Court  for  his  discharge  from  such  custody,  or  filed  any  schedule  in  the  said 
Court  according  to  the  statute,  or  described  therein  the  holder  of  the  said  bill  of 
exchange,  or  set  forth  the  bill ;  and  that,  although  the  plea  is  pleaded  in  bar  of  the 
whole  action,  it  does  not  appear  thereby  that  the  said  order  was  made,  or  that  the 
defendant  was  discharged,  before  the  commencement  of  this  suit.     Joinder  in  demurrer. 

Humfiey,  in  support  of  the  demurrer.  This  plea  is  clearly  bad.  First,  the  defen- 
dant is  not  "discharged  from  the  bill  of  exchange  (although  he  may  be  from  the  debt 
in  respect  of  which  it  was  accepted)  unless  it  was  inserted  in  his  schedule,  and  there 
was  notice  to  the  holder,  or  an  allegation  that  the  holder  was  not  known.  Secondly, 
the  plea  does  not  state  that  he  was  discharged  before  the  commencement  of  this  action. 
Thirdly,  it  does  not  state  in  express  terms  that  he  was  discharged  by  the  order  of 
[847]  adjudication  according  to  the  stat.  1  &  2  Vict.  c.  110,  s.  lb.  Fourthly,  that 
statute  is  not  properly  recited  in  the  plea.  Its  title  is  not,  as  there  stated,  "  among 
other  things,  an  Act  for  the  Relief  of  Insolvent  Debtors  in  England  ; "  but  its  other 
objects  are  stated  fully  in  the  title.  Besides,  it  ought  to  have  been  alleged  to  have 
been  passed,  not  in  the  second  year  of  the  Queen's  reign,  but  "  in  the  session  of 
Parliament  holdeu  in  the  first  and  second  years"  of  her  reign  :  Rex  v.  Burs  (1  Ad.  & 
E.  327  ;  3  Nev.  &  M.  -175). 

Ings,  contra.  ^Yith  respect  to  the  last  objection,  the  statute  is  properly  described 
as  having  been  passed  in  the  second  year  of  the  Queen's  reign.  Bex  v.  Biers  is  distin- 
guishable, because  there  the  statute  was  pleaded  as  having  been  passed  "  in  the  second 
and  third  years  "  of  the  reign,  which  could  not  be.  It  is  a  statute  from  the  time  of 
its  receiving  the  royal  assent,  which  in  this  case  was  in  the  second  year  of  the  reign. 
Nutt  v.  Stedman  (Fortesc.  372).  Secondly,  the  title  of  the  act  is  properly  recited. 
Its  title  is  three-fold,  and  is  to  be  applied  reddendo  singula  singulis.  Each  part  of  the 
title  has  relation  to  a  difi'erent  portion  of  the  statute.  [Parke,  B.  But  in  pleading, 
you  must  recite  the  title  altogether.  Besides,  the  plea  is  bad  in  substance,  because 
it  is  pleaded  only  that  the  defendant  was  discharged  as  to  the  original  debt ;  that  is  no 
discharge  as  to  the  bill,  in  the  hands  of  a  different  holder.]  In  Boydell  v.  Champneys 
(2  M.  &  W.  433),  it  was  held  that  an  insolvent  debtor,  who  inseits  in  his  schedule  the 
name  of  the  holder  of  a  bill  of  exchange,  on  which  he  is  liable,  or  gives  such  other 
description  of  it  as  ratifies  the  statute,  is  discharged  as  to  all  the  parties  to  the  bill, 
though  not  named  in  the  schedule,  and  also  as  to  the  original  debt  for  which  he  was 
a  security.  Parke,  B.,  there  cited  Reeves  v.  Lambert  (4  E.  &  Cr.  214),  in  which  it  was 
[848]  said  by  the  Court,  "  Here  the  defendant  has  mentioned  the  original  debt  in  his 
schedule,  and  he  is  discharged  by  force  of  the  Insolvent  Act  as  to  that  debt,  and  being 
discharged  as  to  that  debt,  he  is  discharged  from  any  claim  arising  by  reason  of  a 
security  given  for  that  debt."  And  the  learned  Judge  adds,  "  If  the  insolvent  were 
not  discharged  as  to  the  debt  itself,  it  would  be  an  exceedingly  hard  case  upon  him, 
because,  as  to  debts  secured  by  negotiable  instruments,  he  would  never  be  free  from 
liability.  [Parke,  B.  That  case  applies  where  the  bill  is  inserted  in  the  schedule  ; 
here  the  defendant  pleads  that  the  original  debt,  not  the  bill  of  exchange,  was  inserted 
in  the  schedule.  There  the  instrument  was  properly  inserted  in  the  schedule,  and 
the  statute  provides  expressly  for  that  case  by  the  7.5th  section  ;  here  it  was  not.] 
The  91st  section  of  the  act  provides  that  the  discharge  mciy  be  pleaded  generally. 

Pakke,  B.  I  am  of  opinion  that  this  plea  is  bad  in  form,  on  the  ground  assigned 
as  cause  of  demurrer,  that  it  does  not  recite  the  act  of  Parliament  correctly  ;  and  also 
in  substance,  on  the  ground  that  a  discharge  from  the  original  debt  is  no  discharge 
as  to  the  bill,  which  is  in  the  hands  of  a  third  person.  The  proper  course  is  to  insert 
the  holder's  name  in  the  schedule,  or  to  state  that  he  is  not  known  ;  otherwise  it  is  no 
discharge  as  against  the  holder. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 


llM.&W.  849.  HANNUIC   V.  GOLDNER  1049 

[849]  Hannuic  v.  Goldnek.  Exch.  of  Pleas.  Juiiu  2.'!,  1843.  -A  cdunl  in 
assumpsit  alleged,  that,  in  consideration  that  the  plaintill',  at  the  defendaiil's 
request,  would  purchase  certain  shares  in  a  foreign  undei'taking,  called  the  Hank 
of  Belgium,  at  a  stated  price  per  share,  the  defendant  promised  the  plaintiff'  that 
he  would,  upon  request,  accept  the  shares  and  pay  for  them.  The  count  then 
averred,  that  the  plaintiff,  relying  upon  the  defendant's  promise,  did  afterwards, 
to  wit,  on  &c.,  purchase  the  said  shares  at  the  said  price,  nevertheless  the 
defendant  did  not  nor  would  accept  them,  or  pay  for  them  the  money  for  which 
the  plaintiff'  had  so  purchased  the  same,  although  often  re(iucstod  so  to  do  by  the 
plaintill',  and  thereby  the  plaintiti'  was  obliged  to  p.iy  to  F.,  the  poi'son  from 
whom  he  purchased  the  shai'es,  the  money  he  was  liable  to  pay  him  by  reason 
of  such  purchase. — Sendile,  that  whether  the  count  imported  that  the  ])laintiff 
was  to  purchase  the  shares  from  F.,  and  afterwards  sell  them  to  the  defendant, 
or  that  he  was  to  purchase  them  from  F.  as  agent  for  the  defendant,  it  was  bad 
in  substance,  for  want  of  an  allegation  of  readiness  and  willingness,  either  in  the 
plaintiff  or  in  F,,  to  delivei'  them  to  the  defendant. — To  this  count  the  defendant 
pleaded — 1.  That  the  contract  was  made  in  Fiance,  the  plaintiff'  and  defendant 
residing  therein  ;  that,  by  the  law  of  France,  a  person  who  has  neither  the 
property,  nor  the  actual  nor  constructive  possession  of  a  thing,  cannot  sell  it; 
and  that  the  said  shares  were  at  the  time  when  &c.,  the  property  of  F.,  held  by 
him  in  his  own  right,  and  not  the  property,  nor  in  the  actual  nor  constructive 
possession  of  the  plaintiff'.  2.  That  the  contract  was  made  in  France,  &c.  :  that, 
by  the  law  of  France,  all  wagers  are  void ;  and  that  the  contract  was  made  by 
the  plaintiff  and  defendant  as  m  the  declaration  stated,  for  the  purpose  of 
evading  the  law  of  France,  and  to  give  it  the  colour  of  a  bona  tide  and  legal 
transaction,  whereas,  in  fact,  it  was  a  wager  made  on  the  price  of  certain  public 
securities  on  a  future  day. — Held,  on  special  demurrer,  that  these  pleas  were 
bad,  as  amounting  to  the  general  issue. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  heretofore,  to  wit,  on 
the  first  day  of  December,  1836,  in  consideration  that  the  plaintiff',  at  the  request  of 
the  defendant,  would  purchase  divers,  to  wit,  15  shares  of  and  in  a  certain  public 
foreign  undertaking,  called  the  Bank  of  Belgium,  at  the  price,  to  wit,  of  531.  15s.  per 
share,  the  defendant  promised  the  plaintiff  that  he  the  defendant  would,  upon  request, 
accept  the  said  shares,  and  pay  for  the  .same  the  money  for  which  the  plaintiff  should 
have  so  purchased  the  same.  The  declaration  then  averred,  that  whereas  the  plaintiff, 
relying  upon  the  said  promise,  did  afterwards,  to  wit,  on  &c.,  purchase  the  .said  shares 
at  and  for  the  said  price  (amounting  to  £660) ;  nevertheless  the  defendatit  did  not 
nor  would  then  or  ever  accept  the  said  shares,  or  pay  for  the  same  the  money  for 
which  the  plaintiff  had  so  purchased  the  same,  or  any  part  thereof,  although  the 
defendant  was  afterwards,  to  wit,  on  &c.,  and  oftentimes  afterwards,  requested  so  to 
do  by  the  plaintiti,  but  the  defendant  hath  hitherto  refused  and  still  doth  refuse 
so  to  do ;  and  thereby  the  plaintiff"  was  then,  to  wit,  on  &c.,  obliged  to  pay  to 
Mr.  Falcon,  namely,  the  person  from  whom  he  pur-[850]-chased  the  said  shares,  the 
sum  of  £660,  being  money  which  the  plaintiff  was  then  liable  to  pay  to  the  said 
Mr.  Falcon,  by  reason  of  such  purchase.  There  were  also  counts  for  money  paid, 
work,  and  labour,  interest,  and  on  an  account  stated. 

Third  plea  (to  the  first  count),  that  the  contract  therein  alleged  was  made  and 
entered  into  in  parts  beyond  the  seas,  to  wit,  at  Paris,  in  the  kingdom  of  1^'rance,  they, 
the  plaintiff  and  the  defendant,  then  respectively  being  and  residing  therein,  and 
subject  to  the  laws  thereof ;  in  which  said  kingdom  the  law  then  was  and  from  thence 
hitherto  hath  been  and  still  is  this,  to  wit,  that  a  pei'son  who  has  neither  the  property 
nor  the  actual  nor  constructive  possession  of  a  thing  cannot  sell  it ;  and  the  defendant 
saith  that  at  the  said  time  when,  &c.,  in  the  first  count  mentioned,  the  said  shares 
were  the  property  of  the  said  Mr.  Falcon,  and  held  and  enjoyed  by  him  in  his  own 
right,  and  for  his  own  benefit,  and  not  the  property  of,  nor  in  the  actual  nor  con- 
structive possession  of,  the  plaintiff".     Verification. 

The  fourth  plea,  (to  the  first  count),  after  the  same  prefatory  averments,  alleged, 
that  by  the  law  of  France  all  wagers  .are  null  and  void,  and  that  the  contract  was  made 
and  entered  into  Ijy  the  plaintiff  and  defendant  in  manner  and  foi'ui  as  in  the  first 
count  mentioned,  with  the  sole  purpose  of  avoiding  the  laws  of  the  said  kingdom,  and 
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to  give  it  the  colour  uiitl  appeiirance  of  a  bona  tida  and  legal  transaction,  whereas, 
in  fact,  it  was  a  wager  made  upon  the  price  of  certain  public  securities  of  the  kingdom 
of  Belgium  on  a  certain  day  then  to  come,  to  wit,  the  31st  December  then  next 
following.     Verification. 

The  fifth  and  sixth  pleas  to  the  second  and  subsequent  counts  of  the  declaration, 
after  averments  of  the  identity  of  the  causes  of  action  in  those  counts  mentioned  with 
that  arising  out  of  the  contract  alleged  in  the  first  count,  set  forth,  by  way  of  defence 
to  those  counts,  the  same  facts  as  the  third  and  fourth  pleas  respectively  to  the  first 
count. 

[851]  To  all  these  pleas  the  plaintiff  demurred  specially,  on  the  following  grounds. 
To  the  third  plea :— that  it  appears  on  the  face  of  the  plea  that  the  contract  in  the 
first  count  mentioned  is  legal,  according  to  the  law  of  France,  as  set  forth  in  the 
plea,  and  that  the  plea  is  therefore  bad  in  substance.  That  it  is  nevertheless  bad 
ill  point  of  form,  on  these  grounds;  first,  that  it  is  uncertain  whether  the  term 
"  property,"  used  in  the  plea,  means  property  according  to  the  law  of  England,  or 
according  to  the  law  of  France ;  2ndly,  assuming  that  it  means  property  according  to 
the  law  of  France,  that  the  plea  should  have  set  forth  what  the  rules  of  that  law 
are,  which  determine  property  such  as  that  mentioned  in  the  first  count ;  3rdly,  that 
the  plea  is  uncertain,  in  not  stating  the  day  and  year,  and  exact  time,  when  the 
shares  were  in  the  actual  or  constructive  ownership  of  Mr.  Falcon. 

To  the  fourth  plea;  that  it  is  bad  in  substance,  iuasmuch  as  it  shews  only  matter 
which,  according  to  the  law  of  France,  avoids  wagers,  whereas  the  contract  declared 
on  is  not  a  wager.  That  it  is  also  bad  in  form,  for  these  reasons  : — 1st,  that  it 
docs  not  shew  the  contract  mentioned  in  the  first  count  is  a  wager ;  2ndly,  that  the 
allegation,  that  the  contract  is  a  wager,  is  repugnant  to  the  admission  in  the  plea, 
that  the  contract  was  made  in  manner  and  form  as  in  the  first  count  is  alleged  ; 
Srdly,  that  the  plea  amounts  to  the  general  issue. 

The  causes  of  demurrer  to  the  fifth  plea  were  the  same  as  to  the  third,  with 
this  additional  point,  that  the  fifth  plea  amounts  to  the  general  issue  to  the  third 
count  of  the  declaration.  And  to  the  sixth  plea,  the  causes  of  demurrer  were  the 
same  as  to  the  fourth. 

Joinders  in  demurrer. 

The  defendant  also  stated  the  following  points  for  argument : — The  defendant 
will  contend  that  the  first  count  of  the  declaration  is  bad;  1st,  because  the  request 
to  accept  or  pay  for  the  shares  is  not  alleged  to  be  made  upon  the  [852]  defendant 
before  the  commencement  of  the  suit ;  2ndly,  because  the  averment  of  purchase  is 
not  an  averment  of  performance,  within  the  true  intent  and  meaning  of  the  contract ; 
that  the  averment,  as  it  stands,  is  by  way  of  recital  only,  and  not  a  positive  averment 
of  any  fact ;  and  lastly,  it  does  not  appear  that  defendant  ever  had  any  notice  or 
knowledge  of  the  premises ;  Srdly,  because  the  first  count  does  not  shew  a  tender 
of  the  shares,  and  a  refusal,  or  that  which  in  law  is  tantamount  to  a  tender  and 
refusal. 

Atherton,  for  the  plaintitl'.  First,  with  respect  to  the  pleas  to  the  common  counts 
of  the  declaration  ;  they  amount  to  the  general  issue  ;  because,  looking  at  the  contract 
stated  in  the  first  count,  it  could  not  be  money  paid  :  see  Child  v.  Murhy  (8  T.  K. 
610).  [Parke,  B.  It  will  be  said  they  do  not  amount  to  the  general  issue,  because 
the  only  reason  why  the  plaintiff'  is  alleged  to  be  debarred  from  recovering  the  money 
is,  the  illegality  of  the  contract.  The  money  is  paid  for  the  use  of  the  defendant.] 
It  is  submitted  that  it  is  not :  it  is  not  stated  that  the  shares  were  purchased  for 
the  defendant:  the  plaintiff',  so  far  as  appears,  buys  originally  from  Falcon  on  his 
own  account,  although  upon  an  undertaking  with  the  defendant  that  he  shall  take 
the  shares  on  request. 

Then^  as  to  the  pleas  to  the  first  count.  The  first  plea  sets  up  as  an  answer  the 
law  of  France,  that  a  party  cannot  sell  that  of  which  he  has  neither  the  property 
nor  the  possession.  But  the  transaction  set  forth  in  the  declaration  is  not  a  sale. 
It  does  not  shew  an  absolute  contract  of  purchase  and  sale,  under  which  the  defendant 
was  to  take  the  shares  at  all  events  ;  his  contract  is,  to  take  them  if  requested.  The 
plaintiff'  might  have  chosen  not  to  make  any  request,  and  to  keep  them  for  himself. 
Again,  [853]  the  plea  does  not  allege  that  the  subject-matter  of  the  sale  was  in 
France :  for  aught  that  appears,  these  shares  may  have  been  in  Belgium,  or  in 
England.     Further,  the  plea  leaves  it  uncerUiin   whether  the   term   "  property "    is 
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applicable  to  the  French  or  the  English  law.  Supposing  issue  to  be  taken  on  the 
allegation  that  the  plaintirt'  had  not  the  property',  nor  the  actual  or  conistructivc 
possession  of  the  shares ;  how  could  he  know  either  the  ((uestion  of  fact  to  be  tried, 
or  the  question  of  law  to  be  determined  2  With  respect  to  the  fourth  plea,  that 
is  bad  on  the  ground  assigned,  that  it  does  not  shew  how  this  contract  is  a  wager. 
And  it  is  apparent,  from  the  terms  of  the  contract,  that  it  is  not  a  wager  :  to  make  it 
so,  some  terms  must  be  superadded,  which  will  vary  the  contract,  and  so  the  plea  is  bad 
as  amounting  to  non  assumpsit.  A  wager  may  be  void  by  the  French  law,  but  a 
colourable  contract  made  to  evade  the  law  against  wagers  n\a.y  not,  nor  does  the 
plea  state  it  to  bo  so. 

None  of  the  objections  made  to  the  declaration  are  tenable.  The  first,  that  it 
is  bad  because  the  request  is  not  alleged  to  have  been  made  on  the  defendant  before 
the  commencement  of  the  suit,  would  not  be  available  even  on  special  demurrer. 
[Parke.  B.  All  is  undcistood  to  have  been  done  before  the  commencement  of  the 
suit]  SeconiUy,  it  is  no  objection  on  general  demurrer,  thi't  the  purchase  is  stated 
by  way  of  recital.  Thirdly,  it  is  objected  that  no  tender  and  refusal  of  the  shares 
is  shewn.  A  refusal  to  accept  is,  howe\er,  alleged  in  terms,  and  the  objection  can 
only  be  that  no  tender,  or  what  is  equivalent  to  it,  is  alleged.  But  it  must  be 
enough  to  aver  performance  in  the  terms  of  the  contract,  which  is  done  here.  And 
the  allegation  of  request  is  tantamount  to  an  allegation  of  a  tender,  if  that  be 
necessary  ;  in  such  case,  the  plaiutift'  must  have  proved  a  tender  on  a  traverse  of  that 
allegation.  'Ihis,  however,  being  an  agreement  to  accept  on  request,  an  allegation 
of  a  request  is  sufficient. 

[854]  Atkinson,  contra.  The  principal  objection  made  to  the  fourth  plea  is,  that 
enough  is  not  stated  in  it  to  shew  this  contract  to  be  a  wager.  Now,  the  plea 
alleges,  that  by  the  French  law  all  wagers  are  void,  and  that  the  contract  was  made 
and  entered  into  as  in  the  first  count  mentioned,  in  order  colourably  to  evade  that 
law,  and  give  it  the  appearance  of  a  legal  transaction,  whereas  in  fact  it  was  a  wager. 
It  could  not  be  necessary  to  define  a  wager;  the  jury  are  to  determine  whether  this 
was  such  in  fact.  If  the  plea  had  gone  on  to  allege  what  is  required  on  the  other 
side,  it  would  have  been  bad,  either  as  an  argumentative  traver.se,  or  as  stating 
evidence.  A  replication  of  necessaries  generally,  to  a. plea  of  infancy,  is  good,  without 
shewing  how  they  were  necessaries.  So,  to  a  plea  of  the  Statute  of  Frauds,  a 
replication  that  there  is  a  memorandum  of  the  bargain  in  writing  is  sufficient,  without 
setting  it  out:  Lymght  v.  Walker  (5  Bligh,  N.  S.  1),  IFakeman  v.  Sutton  (2  Ad.  &  E 
78;  4  Nev.  &  M.  114).  On  a  traverse  of  the  plea,  the  question  would  have  been 
determined,  whether  this  was  a  wager,  and  so  void.  But  the  plea  not  only  shews  it 
to  be  a  wager,  but  also  of  what  nature  it  is  ;  viz.,  on  the  future  price  of  the  public 
securities  of  Belgium.  A  plea  of  gaming  does  not  shew  how  the  game  of  hazard  is 
played.  The  Court  can  see  here  that  the  question  to  be  determined  is  matter  of  fact, 
and  not  of  law. 

Nor  do  any  of  the  pleas  amount  to  the  general  issue.  They  are  special  pleas  of 
illegality.  A  plea  which  admits  the  contract,  but  shews  it  to  have  been  made  subject 
to  certain  rules,  which  were  not  complied  with  by  the  plaintiff,  is  a  good  plea  in 
confession  and  avoidance :  Smart  v.  Hide  (8  M.  &  W.  723).  Here  the  pleas  do  not 
deny  the  contract,  but  give  the  plaintiff  a  colourable  right  of  action,  and  avoid  it  by 
matter  collateral. 

The  declaration  is  bad  in  substance.  It  contains  no  [855]  averment  even  of 
readiness  and  willingness  to  deliver  the  shares  to  the  defendant,  the  substantial  ground 
of  action  being  the  not  accepting  and  paying  for  them.  The  declaration  must  aver 
performance  of  all  conditions  precedent.  On  general  demui'rer,  indeed,  an  averment 
of  readiness  and  willingness  to  deliver  is  sufficient,  because  a  traverse  of  it  puts  in 
issue  the  ability  to  deliver :  De  Medina  v.  Nminan  (9  M.  &  W.  820).  Neither  is  it 
alleged  that  a  reasonable  time  has  elapsed  for  acceptance  and  payment,  or  shewn  that 
the  cause  of  action  was  complete  before  the  commencement  of  the  suit.  Where  no 
time  is  fixed  by  the  contract  itself,  it  must  be  shewn  that  a  reasonable  time  for  the 
performance  of  it  had  elapsed  before  the  commencement  of  the  suit :  Parkinson  v. 
niiitelmid  (2  Scott,  N.  R.  620 ;  2  Man.  &  G.  326),  Sansom  v.  Rhodes  (6  Bing.  N.  C. 
261  ;  8  Scott,  544),  Stavart  v.  Eastwood  (ante,  197).  [Parke,  B.  Those  cases  are 
very  different.  Here  the  declaration  avers  a  request  to  the  defendant  to  accept  and 
pay,  which  must  be  taken  to  have  l>een  made  before  the  commencement  of  the  action. 
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It  is  (lillercMt  in  u  plci :  7'Ht7.(r  v.  JFehsier  (10  M.  &  W.  371).  There  is  nothing  in 
this  objection.]  At  all  events,  the  declaration  ought  to  have  averred  a  readiness  and 
willingness  to  delivei'  the  shares,  either  by  the  plaintiff  or  Falcon,  from  whichsoever 
of  them  the  purchase  was  made,  which  is  left  ambiguous.  The  defendant  could  not 
accept,  witluMit  a  capaeit}'  on  the  part  of  the  owner  of  the  shares  to  make  the  transfer. 
[Pai-ke,  B.  Supposing  it  is  to  be  taken  to  mean  that  the  plaintiff  would  purchase  of 
Falcon  for  tlie  defendant,  is  it  necessary  tliat  the  plaintiff'  should  do  any  more  than 
is  stJited ''.  Does  not  the  defendant  undertake  to  get  the  shai-es  from  the  vendor  as 
well  as  he  can  ?]  That  is  left  ambiguous,  and  the  Court  will,  therefore,  pi-esume  in 
favoin-  of  the  defendant,  upon  his  pleas. 

[856]  Atherton,  in  reply,  was  desired  to  apply  himself  to  the  declaration.  On 
general  dcmuirer,  the  reasonable  construction  of  the  contract  is,  that,  in  consideration 
that  the  plaintiff'  would  purchase  the  shares  of  Falcon  for  the  defendant,  the  latter 
agreed  to  accept  and  pay  for  them.  The  real  ground  of  action  .stated  is  a  special 
damage,  in  the  plaintiff's  being  put  to  the  expense  of  paying  for  them  in  the  first 
instance,  in  consequence  of  the  defendant's  default;  if  it  were  a  contract  of  sale 
between  the  plaintiff'  and  the  defendant,  this  statement  would  be  absurd.  And  if 
such  be  the  proper  construction  of  the  declaration,  the  necessity  for  an  averment  of 
readiness  and  willingness  fails,  because  that  applies  only  to  the  case  of  buyer  and 
seller,  whereas  this  is  the  case  of  an  agent  buying  for  his  principal. 

Pakke,  B.  There  is  a  difficulty  about  the  declaration,  but  none  as  to  the  ])leas. 
Assuming  the  construction  of  the  contract  to  be,  that  the  plaintiff'  would  purchase  of 
Falcon  for  himself,  and  afterwards  sell  to  the  defendant  on  request,  then  it  is  clear 
the  declaration  ought  to  aver  a  readiness  and  willingness  to  deliver ;  and  the  aver- 
ment of  request  is  different  from  that  of  being  ready  and  willing.  Taking  the  contract 
to  be  the  other  way,  that,  in  consideration  that  the  plaintiff'  would  buy  the  shares  as 
agent  of  the  defendant,  the  defendant  would  accept  them  from  Falcon  on  request, 
and  pay  for  them,  then,  if  it  means  merely  that  the  defendant  would  accept  them 
from  Falcon,  if  he  was  ready  to  deliver  them,  (not  that  he  would  procure  them  from 
Falcon),  in  that  case  also  there  ought  to  be  an  averment  of  readiness  and  willingness  . 
in  Falcon  to  deliver  them.  The  agreement  seems  to  be  only  that  the  defendant  will 
accept,  and  then  pay,  not  that  he  will  at  all  events  pay,  or  at  all  events  procure  the 
shares  from  the  original  vendor;  and  the  breach  is  for  not  accepting  and  paying.  It 
will  be  better  to  amend  on  both  sides,  without  costs ;  the  [857]  plaintiff',  by  adding 
an  averment  of  readiness  and  willingness;  and  the  defendant,  by  striking  out  the 
pleas,  and  pleading  the  general  issue.     The  pleas  are  clearly  bad  as  they  stand. 

Leave  to  amend  accordingly. 

Butcher  v.  George  Drummond  Steuart.  Exch.  of  Pleas.  June  22,  1843. — 
Assumpsit.  The  declaration  alleged,  that  the  plaintiff'  had  recovered  against  one 
E.  S.  the  sum  of  30071.  12s.,  and  sued  out  a  ca.  sa.,  directed  to  the  sheriff  of 
Middlesex,  indorsed  to  levy  26111.  7s.  3d.  and  interest  on  £2578,  besides  sheriH's 
poundage,  officers'  fees,  &c.,  by  virtue  of  which  writ  the  said  sheriff  duly  took 
and  arrested  the  said  R.  S.  by  his  body,  and  then  had  and  kept  and  detained 
liim  in  custody  under  and  by  virtue  of  such  writ,  and  by  execution  of  the  same  ; 
and  thereupon,  and  whilst  the  said  R.  S.  was  so  in  custody,  to  wit,  on  &c.,  in 
consideration  that  the  plaintiff  would  procure  the  release  of  the  said  R.  S.  fi'om 
and  out  of  the  said  custody  under  the  said  writ,  on  payment  of  poundage  and 
officers'  fees,  he,  the  defendant,  promised  the  plaintiff  to  pay  him  the  sum  of 
£500,  part  of  the  said  damages  and  interest,  within  one  month,  and  to  give  a 
bond  for  payment  of  the  remainder  of  the  debt,  interest,  and  costs,  in  five  years. 
The  following  agreement,  intitled  in  an  action  between  R.  B.  plaintiflF,  and  R.  S. 
defendant,  and  signed  by  the  present  defendant,  was  given  in  evidence: — "In 
consideration  of  your  having  released  the  above-named  "defendant  from  custody, 
I  hereby  engage,  within  one  month  fiom  this  date,  to  pay  you,"  &c.  (as  stated 
ni  the  declaration).  This  memorandum  was  addressed  to  the  plaintiff',  and  was 
then  accepted  by  him,  and  he,  at  the  same  time,  gave  an  order  foi'  the  discharge 
of  R.  S.,  "on  payment  of  sheriff"s  poundage  and  officers'  fees,  judgment  having 
been  satisfied,"  and  the  poundage  and  fees  were  then  paid  by  the  defendant. 
The  sheriff's  officer  then  stated,  that  R.  S.  was  free  as  to  that 'action,  but  there 
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being  two  detainers  lodged  against  him,  R.  S.  was  detained  in  custody  at  the 
suit  of  other  parties.  The  ca.  sa.  was  irregular,  it  having  })een  issued  into 
Middlesex,  without  any  previous  ca.  sa.  into  Kent,  where  the  venue  was  laid. — 
Held,  first,  that  the  agreement  to  release  R.  S.  was  both  prospective  and  con- 
ditional, and  therefore  that  the  contract  was  proved  as  laid. — Secondly,  that  the 
contract  was  not  within  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  and  therefore 
did  not  require  to  be  in  writing ;  but  had  it  been  within  the  statute,  quiere, 
whether  there  was  a  sufficient  memorandum  in  writing  to  satisfy  it. — Thirdly, 
that  the  allegation  in  the  declaration,  that  the  sherifl'duly  arrested  R.  S.,  did  not 
mean  that  R.  S.  was  in  custody,  so  that  he  could  not  be  discharged  without  the 
defendant's  consent,  but  that  the  sheriff  had  didy  acted  under  the  writ,  so  as  not 
to  become  a  trespasser,  and  therefore  that  the  allegation  was  proved. 

[S.  C.  1  D.  &  L.  308;  12  L.  J.  Ex  391  ;  7  Jur.  774:  on  demurrer,  9  M.  &  W.  405. 
Applied,  Tamer  v.  Moore,  1846,  9  Q.  B.  6 ;  Gokhhede  v.  Swan,  1847,  1  Ex.  160; 
Steele  V.  Hoe,  1849,  14  Q.  B.  445;  Colhmirn  v.  Daivsm,  1851,  10  C.  B.  775;  Bromn, 
V.  Batchehr,  1856,  I  H.  &  N.  263.] 

This  was  an  action  of  assumpsit ;  and  the  declaration  alleged,  that  the  plaintiti' 
had  recovered  in  an  action  of  assumpsit,  in  this  court,  against  one  Robert  Steuart,  the 
sum  of  30071.  12s.  which  in  and  by  the  said  court  were  adjudged  to  the  plaintiff  for 
his  damages,  &c. ;  and  that  the  plaintiff,  for  having  execution,  &c.  sued  out  a  ca.  sa., 
directed  to  the  sheriff  of  Middlesex,  which  writ  was  indorsed  to  levy  26111.  7s.  3d., 
and  interest  from  the  date  of  the  writ  on  25781.  9s.  9d.,  besides  sherifl's  poundage, 
ofSeers'  fees,  &c.  ;  and  by  virtue  of  which  s;nd  writ  the  said  sheriff  duly  took  and 
arrested  the  said  R.  Steuart  by  his  body,  and  then  had  [858]  and  kept  and  detained 
him  in  custody  under  and  by  virtue  of  such  writ,  and  in  execution  of  the  same ;  and 
thereupon,  and  whilst  the  said  R  Steuart  was  so  in  custody  as  aforesaid,  to  wit,  on 
the  23rd  of  July,  1841,  in  consideration  that  the  plaintiff  would  procure  the  release 
of  the  said  Robert  Steuart  from  and  out  of  the  said  custody  under  the  said  writ,  on 
payment  of  poundage  and  officers'  fees,  the  defendant  promised  the  plaintiff  to  pay 
him  the  sum  of  £500,  part  of  the  said  damages  and  interest,  within  one  month  from 
the  day  and  year  last  aforesaid,  and  to  deliver  to  the  plaintiff  a  bond,  under  the  hand 
and  seal  of  the  said  Robert  Steuart,  the  defendant,  and  some  other  responsible  person, 
conditioned  for  the  payment  of  the  remainder  of  the  said  damages  and  interest  at  the 
expiration  of  five  years  from  the  day  and  year  last  aforesaid,  with  interest  thereon 
at  the  rate  of  £5  per  cent.,  payable  half  yearly.  It  then  averred,  that  the  plaintiff, 
confiding  in  the  promise  of  the  defendant,  did,  on  the  day  and  year  last  aforesaid, 
procure  the  release  of  the  said  Robert  Steuart  from  and  out  of  the  said  custody  under 
the  said  writ,  on  the  terms  aforesaid,  and  he  was  then  released  from  and  out  of  such 
custody,  whereof  the  defendant  then  had  due  notice  :  and  although  one  month  from 
the  day  and  year  last  aforesaid  had  elapsed  before  the  commencement  of  the  suit,  the 
defendant  had  not  paid  the  plaintiff  the  said  sum  of  £500,  or  any  part  thereof  &c., 
although  often  required  so  to  do,  and  the  same  remains  wholly  due  and  unpaid,  nor 
has  the  defendant  delivered  to  the  plaintiff  the  .said  bond  so  conditioned  as  aforesaid, 
or  any  other  bond. 

To  this  the  defendant  pleaded,  first,  non  assumpsit ;  secondly,  that  the  said  Robert 
Steuart  was  not  duly  taken  or  arrested  by  his  body,  oi'  had  or  kept  in  custody  under 
and  by  virtue  of  the  said  writ,  in  manner  and  form  &c.  ;  thirdly,  that  the  plaintiff 
did  not  procure  the  release  of  the  said  Robert  Steuart  from  and  out  of  custody,  in 
manner  and  form,  &c. 

[859]  Issue  having  been  joined  on  the  above  pleas,  the  cause  came  on  to  be  tried 
before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  Trinity  Term,  1842,  when 
a  verdict  was  found  for  the  plaintiff  for  the  damages  in  the  declaration,  subject  to  the 
opinion  of  the  Court  upon  the  following  case. 

After  the  plaintifi'  had  declared  in  the  original  action  against  Robert  Steuart,  an 
order  by  consent  was,  on  the  9th  March,  1841,  made  by  Alderson,  B.,  in  the  said 
cause,  to  stay  proceedings  on  payment  of  £2500,  the  amount  of  the  debt  for  which  the 
action  was  brought,  with  interest  and  costs,  to  be  taxed,  and  paid  on  the  19th  March  ; 
and  the  said  Baron  did  thereby  further  order,  that,  unless  the  said  debt,  interest, 
and  costs  were  paid  as  aforesaid,  the  plaintiff  should  be  at  liberty  to  sign  final  judg- 
ment for  the  damages  in  the  declaration,  and  issue  execution,  cither  by  fi.  fa.  or  ca.  sa., 
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for  the  debt  and  intciest,  with  costs  of  judgment  and  execution,  sheriff's  poundage, 
officers'  fees,  and  all  other  incidental  expenses;  and  default  being  made,  the  plaintiff, 
on  the  19th  of  March,  as  directed  by  the  order,  signed  judgment  for  30071.  12s.,  being 
the  amount  of  the  damages  laid  in  the  declaration,  and  the  costs.  The  venue  in  the 
action  was  laid  in  Kent,  and  a  ca.  sa.  had  issued  into  Middlesex,  without  any  previous 
ca.  sa.  into  Kent.  This  ca.  sa.  was  indorsed  to  levy  26111  7s.  3d.,  besides  shei'iff's 
poundage,  officers'  fees,  and  all  other  incidental  expenses,  with  interest  at  £i  per  cent, 
on  25Vt<l.  i)s.  9d.  from  the  date  of  the  writ  till  payment.  The  said  Robert  Steuart 
was  arrested  on  this  writ  on  the  22nd  July,  1841.  He  had  been  a  member  of  the 
House  of  Commons  up  to  the  time  of  the  dissolution  of  Parliament  which  took  place 
on  the  23rd  June,  1S41,  being  less  than  forty  days  before  the  said  arrest.  He  had 
been  appointed  liy  (Government  to  a  lucrative  situation  abroad,  the  duties  of  which  it 
was  important  for  him  to  attend  to  immediately,  and  it  was  necessary  for  him  to  be 
discharged  on  [860]  the  23rd  July.  This  was  communicated  to  the  plaintifl',  and  on 
that  day  the  present  defendant,  with  his  attorney,  entered  into  negotiations  with 
Messrs  Ling  and  Harrison,  the  attornies  for  the  plaintiff,  for  the  discharge  of  the  said 
Roljert  Steuait,  and  the  present  defendant  eventually,  but  while  Robert  Steuart  was 
still  in  custody,  signed  the  following  memorandum : — 

"  In  the  Exchecpier  of  Pleas. 

"Between  William  Butcher,  plaintiff,  and  Robert  Steuart,  defendant. 

"  In  consideration  of  your  having  released  the  above-named  defendant  from  custody, 
I  hereby  engage,  within  one  month  from  this  date,  to  pay  you  the  sum  of  £.500,  and 
to  hand  you  over  a  bond  for  the  remainder  of  the  debt,  interest,  and  costs  in  this 
action,  payable  at  the  expiration  of  five  years,  with  interest  at  the  rate  of  £5  per  cent, 
in  the  mean  time,  payable  half-yearly.  And  I  further  engage  that  such  bond  shall  be 
from  the  said  Robei't  Steuart,  myself,  and  another  responsible  pei'son.  Dated  this 
23rd  July,  1841.  "G.  Drummond  Steuart. 

"  To  Mr.  W.  Butcher,  the  above-named  plaintiff." 

This  memorandum  was  accepted  by  the  plaintiff's  attorney,  and  in  pursuance  of  it 
the  following  document  in  writing  was  afterwards,  and  on  the  same  day,  and  at  the 
same  meeting,  in  the  presence  of  the  defendant  and  his  attorney,  given  by  the  plaintiff's 
attorney  to  the  sheriff  of  Middlesex  : — 

"  In  the  Exchequer  of  Pleas. 
"Between  William  Butcher,  plaintiff,  and  Robert  Steuart,  defendant. 

"  Dischai-ge  the  above  defendant  out  of  your  custody  on  payment  of  sheriff's 
poundage  and  officers'  fees,  judgment  [861]  having  been  satisfied  ;  and  for  thus  doing, 
this  is  your  authority.     Dated  23rd  July,  1841. 

"  Ling  &  Harrison,  plaintiff's  attornies. 
"  To  the  Sheriff  of  Middlesex  and  his  officers. 
"  Witness,  H.  S.  Westmacott." 

The  poundage,  ofl^cers'  fees,  and  the  fee  usually  paid  on  the  discharge  of  a  prisoner, 
were  paid  to  the  sheriff's  officer  by  the  defendant,  at  the  time  of  the  documents  being 
handed  to  him.  The  sheriff's  officer  then  stated  that  R.  Steuart  was  free  as  to  that  action, 
and  agreed  to  release  him  out  of  custody,  if  there  were  not  any  detainers  lodge<l 
agaiiLst  him,  but  said  he  must  search  the  office  before  he  released  him  ;  and  it  being 
discovered  on  such  search  that  two  detainers  against  him  had  been  lodged  with  the 
sheriff  previously  to  the  23rd  July,  he  was  not  released.  On  the  23rd  July,  and  before 
the  above-mentioned  memorandum  was  signed  by  the  defendant,  R.  Steuart  had  taken 
out  a  summons  to  be  discharged  out  of  custody  as  to  this  action,  he  having  privilege 
of  Parliament.  "This  summons  was  attended  the  same  day  at  the  Judge's  private 
house  by  the  plaintiff's  attorney,  he  having  received  the  assurance  of  the  present 
defendant's  and  R.  Steuart's  attorney,  that  the  proposed  discharge  by  the  Judge's 
order  should  not  prejudice  the  defendant's  undertaking.  The  learned  Judge  thereupon 
made  the  following  order  : — 

"  On  hearing  the  attornies  or  agents  on  both  sides,  I  do  order  that  the  defendant 
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be  dischargee]  out  of  the  custody  of  the  sherifT  of  Middlesex  as  to  this  action  and  all 
detainers,  the  said  defendant  heiiii^  privileged  from  arrest.     Dated  23rd  July,  IS II." 

(Signed)         "J.  I'An'KsoN." 

The  said  Robert  Steuart  was  then  released  from  custody,  as  well  in  the  actions  in 
which  the  detainers  had  been  lodged,  as  in  that  at  the  suit  of  the  present  plaintiiT, 
[862]  and  the  sheriH'  returned  the  poundage  fees ;  but  the  present  defendant  did  not 
pay  the  sum  of  =£500,  or  deliver  the  bond  to  the  plaintid',  aecordiTig  to  the  agreement. 

The  (piestion  for  the  opinion  of  the  Court  is,  whether  the  verdict  should  be  entered 
for  the  plaintitl'or  the  defendant. 

The  defendant  contends,  first,  that  the  contract  was  not  proved  as  laid  ;  secondly, 
that  there  was  no  .sutticieut  consideration  for  the  alleged  promise  ;  thiirlly,  that  the 
contract  was  void  under  the  Statute  of  Frauds  ;  fourthly,  that  the  several  proceedings 
against  E.  Steuart  were  irregular,  and  that  E.  Steuart  was  not  duly  arrested  thereon  ; 
fifthly,  that  the  plaintiff  did  not  procui'e  the  release  modo  et  forma. 

The  Court  is  to  be  at  liberty  to  draw  any  conclusions  of  fact  which  a  jury  might 
have  diawu  ;  and  to  direct  for  which  party  the  verdict  is  to  be  entered.  If  for  the 
plaintiff,  the  verdict  to  be  for  the  principal  sum  of  £500,  and  the  principal  sura  which 
should  have  been  secured  by  the  bond,  with  the  interest  on  both,  subject  to  be  reduced 
to  £500,  and  interest  thereon,  and  the  interest  which  would  have  become  due  on  the 
bond,  on  the  defendant  delivering  a  bond  according  to  the  terms  of  the  memorandum 
above  set  forth. 

Martin,  for  the  plaintiff.  The  plaintiff  is  entitled  to  retain  the  verdict  on  all  the 
issues.  The  first  objection  is,  that  the  averment  in  the  declaration,  that  the  sheriff 
duly  took  .and  arrested  the  said  Eobert  Steuart  under  and  by  virtue  of  the  writ,  was 
not  supported  by  the  evidence.  There  is  no  question  that  he  had  in  fact  so  taken 
him  into  custody  under  the  writ.  But  it  will  be  objected,  that  the  writ  was  issued 
into  Middlesex  without  any  previous  writ  having  been  issued  into  Kent,  where  the 
veinie  was  laid.  But  at  the  utmost,  that  would  only  be  an  irregularity,  which  might 
have  been  amended  :  JFarne  v.  Haddon  (9  Dowl.  P.  C.  9fiO),  [863]  Gnenxhields  v.  Harris 
(9  M.  &  W.  774).  It  would  still  be  a  perfect  justification  to  the  sheriff  in  making 
the  arrest.  Therefore  the  averment  that  Steuart  was  duly  arrested  was  perfectly 
proved,  for  he  was  legally  in  custody. 

Another  objection  is,  that  the  arrest  was  not  lawful,  the  defendant  being  at  the 
time  entitled  to  privilege  of  Parliament.  But  the  Parliament  had  been  dissolved 
thirty  days  before  the  arrest  took  place,  and  therefore  the  privilege  had  expired.  The 
piivilege  is  eundo,  niorando,  et  redeundo.  Now  thirty  days  was  more  than  ample 
time  for  Mr.  Steuart  to  have  travelled  on  his  return  to  the  furthest  part  of  the  United 
Kingdom.  This  subject  was  much  discussed  in  the  case  of  Holhlaij  v.  Pitt  (2  Stra. 
985).  It  appears  from  that  case,  that  the  notion  that  forty  days  was  allowed  for  this 
puipose,  arose  from  an  old  Irish  act,  3  Edw.  4,  (the  Irish  acts  being  generally  trans- 
cripts of  laws  enacted  here),  which  expressly  recited  the  privilege  to  have  continuance 
for  forty  days  before  and  after  the  Parliament  finished.  But  it  is  there  said,  that 
that  point  was  not  much  insisted  on,  it  appearing  that  the  House  of  Commons  had 
always  avoided  deteimining  the  question,  and  had  left  it  at  large  to  a  convenient  time, 
of  which  themselves  were  the  judges.  It  is  stated  that,  in  the  case  of  a  Mr.  Martin, 
twenty  days  before  the  meeting  of  Parliament  had  been  held  to  be  within  the  con- 
venient time.  Ill  the  case  then  before  the  Court,  the  defendant  had  l)een  arrested 
two  days  after  the  dissolution,  which  was  clear!}''  too  short  a  period.  The  Court  took 
time  to  consider,  but  afterwards  "the  Chief  Justice  declared  that  all  the  judges  were 
of  opinion  that  Mr.  Pitt  was  entitled  to  his  privilege  redeundo,  for  a  convenient  time, 
and  that  within  that  time  he  was  arrested  "  (ibid.  988).  It  appears,  therefore,  from 
that  case,  that  there  is  no  fixed  time,  but  that  it  is  left  to  a  convenient  and  reasonalile 
time  ;  but  thirty  days  must  clearly  be  far  beyond  a  reasonable  time  for  the  privilege 
to  exist,  for  a  [864]  member  to  return  to  his  constituents  in  the  present  day  ;  there- 
fore the  privilege  did  not  exist  at  the  time  of  this  arrest.  But  even  supposing  he  were 
arrested  during  the  continuance  of  his  privilege,  he  is  still  in  the  lawful  custody  of  the 
sheriff  until  he  is  discharged  from  such  custody  on  the  ground  of  privilege.  He  was 
in  actual  custody  under  the  execution  at  the  suit  of  the  pl.aintiff  at  the  time  of  this 
agreement,  and  his  discharge  from  custody  was  an  amply  sufHcient  consideration.  The 
issue  on  the  plea  is,  whether  Eobert  Steuart  was  <luly  taken  or  arrested,  or  had  or 
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kept  or  detained  in  custody,  by  virtue  of  the  writ.     To  satisfy  that  allegation,  it  is 
surticient  to  prove  that  in  point  of  fact  he  was  at  the  time  in  lawful  custody  under 

the  writ. 

Secondly,  the  next  question  is,  whether  the  contract  was  void  under  the  Statute 
of  Frauds,  which  arises  on  the  plea  of  non  assumpsit.  It  is  submitted  that  this  is  not 
a  co?itract  within  the  Statute  of  Frauds;  for  it  is  not  a  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person.  It  is  an  absolute  independent  promise, 
in  consideration  that  the  plaintiff  will  do  a  particular  act.  Goodman  v.  Chase  (1  B.  & 
Aid.  297),  is  directly  in  point.  It  was  there  held,  that  where  a  defendant,  taken  on 
a  ca.  sa.,  is  dischaiged  out  of  custody  by  consent  of  the  plaintiff,  the  debt  itself 
is  extinguished  ;  and  therefore  a  promise  by  a  third  person  to  pay  that  debt  on 
condition  of  that  discharge,  is  an  original  promise,  and  not  within  29  Car.  2,  c.  3,  s.  4. 
Lord  Ellenborough,  C.  J.,  there  says,  "By  the  discharge  of  Chase  with  the  plaintift''s 
consent,  the  debt  as  between  those  persons  was  satisfied.  .  .  .  Then  if  so,  the  promise 
by  the  defendant  here  is  not  a  collateral  but  an  original  promise,  for  which  the  con- 
sideration is  the  discharge  of  the  debt  as  between  the  plaintiff  and  Chase.  That  being 
so,  it  becomes  wholly  unnecessary  to  consider  the  question  arising  out  of  the  construc- 
tion of  the  fourth  section  of  the  statute."  But  even  if  this  contract  be  within  the 
statute,  there  [865]  was  here  a  valid  contract  in  writing.  The  Court  are  to  look  at 
the  documents  and  facts  taken  together,  to  see  what  was  the  agreement  entered  into : 
Montague  v.  Tidcomhe  (2  Vernon,  519),  Lawrence  v.  Blutchford  (ibid.  4.57).  Robert 
Steuart  having  obtained  a  lucrative  situation  abroad,  and  it  being  necessary  that  he 
should  procure  his  discharge  by  the  23rd  of  July,  a  negotiation  was  entered  into  with 
the  plaintiff  for  his  discharge,  and  the  iJaintiff  agreed  to  release  him  on  the  defendant's 
giving  the  written  memorandum  in  question,  which  is,  that  "in  consideration  of  your 
having  released  the  above-named  defendant  from  custody,  I  hereby  engage  "  so  and  so. 
Now  the  plaintiff'  had  not  then  released  him,  for  he  was  then  in  custody  ;  but  a  wi-itten 
discharge  was  given  after  the  document  was  signed  ;  and  he  was  declared  free  from 
arrest  under  that  writ.  In  Payne  v.  WiUon  (7  B.  &  C.  423),  the  agreement  was  similar 
to  the  present.  There  the  declaration  stated,  that  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendant,  would  consent  to  suspend  proceedings  against  A.  on  a 
cognovit,  the  defendant  promised  to  pay  £30  on  account  of  the  debt  for  which  the 
cognovit  was  given,  on  the  1st  of  April  then  next;  and  it  averred  that  the  plaintiff" 
did  suspend  proceedings  on  the  cognovit  accordingly.  The  plaintiff,  at  the  trial, 
proved  the  following  agreement  in  writing:  "The  plaintiff'  having,  at  my  request, 
consented  to  suspend  proceedings  against  A.,  I  do  hereby,  in  consideration  thereof, 
personally  promise  to  pay  £30  on  account  of  the  debt,  on  the  1st  day  of  April."  It 
was  objected,  on  the  part  of  the  defendant,  that  there  was  a  variance  between  the 
contract  proved  and  that  alleged  in  the  declaration  ;  the  consideration  for  the  promise 
stated  in  the  declaration  being  executory,  whereas  the  consideration  proved  had  been 
c.xecutcil.  But  it  was  held  that,  as  the  request  must  have  preceded  the  consent  to 
suspend  the  proceedings,  the  contract  might  [866]  be  declared  on  as  an  executory 
contiact,  and  consequently  that  there  was  no  variance.  Now  the  contract  stated  in 
this  declaration  was  proved  by  the  evidence,  and  by  the  production  of  the  written 
memorandum,  and  the  discharge  given  pursuant  to  it.  Assuming  this  case,  therefore, 
to  be  within  the  statute,  it  is  satisfied. 

The  last  objection  is,  that  the  plaintiff  did  not  procure  the  release  as  alleged. 
The  plaintiff',  however,  gave  a  written  discharge  as  to  the  action  at  his  suit,  and  that 
was  all  he  was  bound  to  do  under  this  agreement.  The  circumstance  of  there  being 
detainers  against  Mr.  Steuart  at  the  suit  of  other  persons,  could  not  affect  the 
plaintiff. 

Gurney,  contrc'i.  First,  as  to  the  question  whether  the  defendant  Eobeit  Steuart 
was  duly  arrested  ;  it  is  submitted  that  he  was  not.  The  authorities  shew,  not  only 
that  the  suing  out  of  the  ca.  sa.  into  Middlesex,  without  any  previous  writ  having  been 
issued  into  Kent,  was  an  iiregularity,  but  that  the  arrest  was  illegal :  Brand  v.  Hears 
(3  T.  E.  388),  Towers  v.  Newton  (1  Q.  B.  319  ;  4  Per.  &  D.  62.5).  In  the  latter  ease, 
the  Court  not  only  set  aside  the  execution,  but  discharged  the  defendant  out  of 
custody,  which  shews  that  he  was  not  lawfully  in  custody.  There,  the  veiuie  being 
laid  in  "Yorkshire,  a  fi.  fa.  issued  into  that  county,  on  which  the  sheriff'  returned  a  levy 
of  part,  and  nulla  bona  as  to  the  residue.  Afterwards  a  ca.  sa  issued  into  Middlesex, 
reciting  the  York.shire  fi.  fa.  and  return  thereto  ;  and  after  that  a  ca.  sa.  into  Yorkshire, 
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also  reciting  the  Yorkshire  fi.  fa.  and  the  return  thereto.  The  defendant  was  taken 
on  the  Yorkshire  ca.  sa.,  but  discharged  on  the  ground  of  supposed  privilege  at  the 
time  of  arrest.  After  the  supposed  privilege  had  e.xpired,  he  was  taken  in  Middlesex 
on  the  Middlesex  ca.  sa.  The  Court  discharged  the  defendant,  and  set  aside  the 
execution  on  the  Middlesex  ca.  sa.  as  irregular,  because  [867]  there  should  iiavo  been 
a  Yorkshire  ca  sa.  in  the  first  instance,  and  then  a  Middlesex  test.  ca.  sa.  reciting  the 
Yorkshire  ca.  sa. ;  and  it  was  held  that  it  could  not  be  amended,  as  the  Yorkshire 
ea.  sa.  had  been  issued  after  the  Middlesex  ca.  sa.  Grcenshields  v.  Harris  (9  M.  &  W.  774) 
has  nothing  to  do  with  the  present  case.  [Parke,  B.  That  was  a  case  in  which  we 
had  occasion  to  consider  the  power  of  amendment  since  the  writ  is  made  returnable 
immediately,  and  we  held  that,  as  the  plaintiff  produced  an  original  writ,  issued  into 
the  proper  county,  bearing  date  the  same  day  with  the  judgment  and  testatum,  with 
a  general  return  of  non  est  inventus,  the  plaintilf  had  proper  materials  for  making  up 
the  roll ;  and  we  distinguished  it  from  Tmrers  v.  Newton,  because  the  testatum  in  that 
case  bore  date  on  an  earlier  day  than  the  original  writ  on  which  it  professed  to  be 
founded.]  Whatever  could  have  been  done  by  the  Court  to  amend  the  writ,  that 
could  not  render  the  arrest  legal  at  the  time  it  was  made  ;  it  could  not  make  it  a  due 
ari'est. 

The  next  objection  is,  that  Steuart  was  not  duly  arrested,  because  he  was  entitled 
to  privilege.  The  case  of  Holiday  v.  Pitt  is  also  i-eported  in  Cas.  Temp.  Hardw.  28,  and 
there  it  was  held,  by  the  unanimous  opinion  of  all  the  Judges,  that  the  defendant  was 
entitled  to  privilege  of  Parliament  redeundo ;  but  that  it  was  not  necessary  in  that 
case  to  determine  to  what  time  it  was  limited  ;  for  supposing  it  to  be  only  for  a 
convenient  time,  the  defendant  was  arrested  within  that  convenient  time.  But  in 
Jackson  v.  Kirton  (1  Brownl.  91),  it  was  alleged  in  the  defendant's  plea,  and  not 
denied,  that  "  by  privilege  of  Parliament,  those  of  the  Parliament,  and  their  neces.sary 
servants,  ought  not  to  be  arrested  by  the  space  of  forty  days  before  the  Parliament, 
nor  sitting  the  Parliament,  nor  forty  days  after;"  for,  although  the  Court  gave  judg- 
ment for  the  plaintiff  on  demurrer,  it  was  on  another  ground.  And  in  Jenkins's 
Centuries  (fo.  118,  case  35),  it  is  said  [868]  expressly,  that  the  privilege  of  members 
of  Parliament  "  extends  to  forty  days  before  the  Parliament  and  forty  days  after : " 
for  which  is  cited  2  Edw.  4,  f.  8,  which  shews  that  the  notion  did  not  spring  out  of 
the  Irish  Act  of  3  Edw.  4.  That  act  did  not  enact  any  thing  new  in  this  respect,  but 
merely  declared  what,  the  known  law  was ;  and  at  that  time  the  Common  Law  of 
England  prevailed  in  Ireland:  Com.  Dig.  Tit.  "Ireland";  1  Bla.  Com.  101.  And  in 
Bla.  Com.,  vol.  1,  p.  165,  the  privilege  of  a  commoner  as  to  freedom  of  person  is  stated 
to  be  "  for  forty  days  after  every  prorogation."  This  privilege  makes  the  arrest  illegal 
originally,  but  the  defendant's  being  entitled  to  .his  discharge  will  also  affect  the  other 
parts  of  the  case. 

Thirdly,  the  contract  was  not  proved  as  alleged  in  the  declaration.  The  only 
evidence  admissible  to  prove  the  contract  was  the  memorandum  itself,  and  that  does 
not  accord  with  the  allegation  in  the  declaration.  The  terms  of  the  contract  having 
been  reduced  into  writing,  and  signed  by  the  defendant,  that  is  the  only  binding 
contract,  and  nothing  el.se  can  be  introduced  to  prove  the  contract :  Ford  v.  Yates 
(2  Scott,  N.  K.  645 ;  2  Man.  &  Gr.  549).  If  parol  evidence  were  permitted  to  be 
given,  it  would  be  extremely  dangerous.  The  parties  should  take  care  that  all  the 
terms  are  introduced  into  that  which  is  to  be  the  binding  contract.  Now  here  the 
memorandum  is  very  different  from  the  contract  alleged  in  the  declaration.  The 
declaration  states,  that  in  consideration  that  the  plaintiff  would  procure  the  release 
of  Steuart  from  custody  under  the  said  writ,  on  payment  of  poundage  and  officers' 
fees,  the  defendant  promised  the  plaintiff  to  pay  him  the  £500,  part  of  the  said 
damages,  and  interest,  within  one  month  from  the  day  and  year  last  aforesaid,  and 
to  deliver  the  bond  &c.  :  but  the  memorandum  is,  "in  consideration  of  your  having 
released  the  above-named  defendant  from  custody,  I  hereby  engage,  within  one  month 
[869]  from  this  date,  to  pay  you  the  sum  of  £500,  and  to  hand  you  over  a  bond,"  &c. 
Now  that  says  nothing  as  to  a  mere  release  from  custody  under  that  writ,  but  speaks 
of  a  discharge  generally  from  custody.  It  is  impossible,  therefore,  to  reconcile  the 
one  with  the  other.  The  plaintiff'  could  never  aver  performance  of  that  agreement, 
and  he  does  not  do  so.  Fayne  v.  JFiJson  (7  B.  &  Cr.  423),  was  a  very  different  case : 
there  the  agreement  was  to  be  inferred  from  the  written  memorandum.  Another 
respect  in  which  the  declaration  differs  from  this  memorandum  is,  that  the  former 
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states  it  to  lie  on  payment  of  poundage  and  officers'  fees,  but  nothing  is  said  as  to  that 
in  the  menioiandum  ;  and  poundage  is  a  payment  which  the  execution-creditor  ought 
to  have  made,  and  therefore  this  would  be  relieving  himself  from  a  burthen. 

But,  fourthly,  even  if  there  were  nothing  in  that  objection,  the  case  is  within  the 
Statute  of  Frauds,  and  such  a  contract  must  be  in  writing,  and  no  parol  evidence 
would  be  admissible  to  alter  or  vary  it.  That  was  expressly  decided  in  3Ia)vhall  v. 
L'l/nn  (6  M.  &  W.  109).  Goodman  v.  t7ja.se  (1  B.  &  Aid.  297),  has  been  relied  upon, 
where  it  was  held,  that  it  was  not  a  promise  to  answer  for  the  debt  of  another,  because 
the  debt  was  extinguished  by  the  discharge.  Here,  however,  the  defendant  was 
entitled  to  be  discharged  on  the  ground  of  his  privilege,  and  he  was  so  discharged, 
though  liable  to  be  taken  again  after  his  privilege  had  ceased ;  and  consequently  the 
debt  was  not  extinguished.  This,  therefoi'e,  is  a  special  promise  to  answer  for  the 
debt  of  another.  Nothing  can  arise  on  the  matter  of  fact,  contrary  to  the  statement 
in  the  order  that  he  was  discharged  on  the  ground  of  privilege.  [Parke,  B.  The 
moment  the  discharge  was  given  by  the  plaintiff,  he  was  let  out  of  custody.]  Whether 
he  was  entitled  to  his  privilege  or  not,  he  was  in  fact  discharged  under  the  Judge's 
order,  which  [870]  stated  that  he  was  privileged  from  arrest.  [Parke,  B.  But  it 
was  agreed  by  the  defendant's  attorney,  that  the  discharge  should  not  prejudice  the 
defendant's  undertaking ;  and  whatever  was  done  under  the  Judge's  order  was  to  be 
without  prejudice  to  the  defendant's  undertaking.]  The  declaration  of  the  defendant's 
attorney  could  not  affect  the  original  agreement.  The  situation  of  Robert  Steuart  was 
altered  by  the  change  of  circumstances.  The  plaintiff  would  not  be  bound  not  to  arrest 
him  again  after  his  privilege  had  expired,  by  the  declai'ation  of  the  attorney.  This 
case  is  clearly  within  the  statute.  He  cited  Edwards  v.  Kelli/  (6  M.  &  Selw.  204), 
Castling  v.  Auheit  (2  East,  32.5),  and  Thonuis  v.  JFUliams  (10  B.  &  Cr.  664;  5  Man. 
&  R}'.  62-5).  In  1  Saund.  211  c,  n.  1,  it  is  said,  "whether  each  particular  case  comes 
within  this  clause  of  the  statute  or  not,  depends  not  on  the  consideration  for  the 
promise,  but  on  the  fact  of  the  original  party  remaining  liable,  coupled  with  the 
absence  of  any  liability  on  the  part  of  the  defendant  or  his  property,  except  such  as 
arises  from  his  express  promise."  In  G-reen  v.  Cresswell  (2  Per.  &  1).  4.30;  10  Ad.  & 
Ell.  453),  where  the  defendant,  an  attorney,  requested  the  plaintiff  to  execute  a  bail- 
bond  to  the  sheriff  for  a  client  of  the  defendant,  and  promised  to  indemnify  him,  it 
was  held,  that  it  was  a  promise  to  answer  for  the  debt  or  default  of  another  within 
the  4th  section  of  the  Statute  of  Frauds.  There  the  above  pas.sage  from  Saunders 
was  cited  and  approved  of  by  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the 
Court :  and  in  conclusion  his  Lordship  says,  "  The  original  party  remained  liable,  and 
the  defendant  incurred  no  liability,  except  from  his  promise."  So  here,  the  original 
party  remained  liable,  and  there  was  no  liability  in  the  thii'd  party,  except  what  arose 
from  his  express  promise. 

The  only  other  point  is,  as  to  the  question  whether  the  [871]  plaintiff  did  procure 
the  release  of  Robert  Steuart.  He  clearly  did  not;  for  the  learned  Judge  would  not 
have  made  the  order  except  on  the  ground  that  he  was  entitled  to  his  privilege. 
Whether  the  plaintiff  consented  to  his  discharge  or  not,  is  not  here  material :  he  did 
not  procure  his  discharge  as  alleged.  [Parke,  B.  Supposing  the  case  not  to  be  within 
the  Statute  of  Frauds,  is  there  not  a  conditional  agreement  that  the  defendant  should 
pay  the  poundage  and  officers'  fees.  It  is  not  inconsistent  with  the  written  memo- 
randum, but  it  is  acted  upon,  and  the  money  is  paid  the  same  day.  I  think  that  is 
good  evidence  of  the  substitution  of  a  new  contract.  No  doubt  the  parties  thought, 
at  the  time  they  entered  into  this  agreement,  that  there  was  no  other  writ  against 
Robert  Steuart.]  That  would  be  calling  on  the  Court  to  presume  an  agreement, 
which  the  defendant  would  not  have  entered  into  if  he  had  known  there  were  other 
detainers  against  him.  It  is  submitted,  that  there  were  no  circumstances  which 
would  authorize  the  setting  aside  the  original  written  contract,  and  substituting  a 
?iew  contract. 

Martin,  in  reply.  As  to  the  first  objection,  the  cases  cited  only  shew,  that  the  ca.  sa., 
havmg  been  issued  without  a  previous  ca.  sa.  into  Kent,  was  a  mere  irregularity ;  and 
if  the  writ  was  put  into  the  sherift"s  hands,  he  was  bound  to  execute  it,  and  R.  Steuart 
was  duly  arrested__under  it.  [Parke,  B.,  referred  to  Cassidy  v.  Steuart  (2  Scott,  N.  R.  432  ; 
2  Man.  &  Gr.  437).]  Then  as  to  the  privilege  of  Parliament,  there  is  no  authority  for 
Its  contniumg  for  forty  days  after  the  dissolution.  The  case  of  Jackson  v.  Kirton 
(Brownl.  91)  is  no  authority  whatever  for  it,  as  the  Court  decided  the  case  on  a  totally 
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fliffereiit  ground  :  luid  the  case  in  Jenkins's  Centuries,  US,  seems  to  have  heen  mere!}' 
a  decision,  that  if  a  meniUer  of  Parliament  be  in  execution  before  the  Parliament,  he 
shall  not  be  dis-[872]-cbarged  by  privilege  afterwards.  The  more  recital  in  the  Irish 
Act  can  have  no  weight ;  and  there  is  nothing  like  authority'  for  the  continuanco  of 
the  privilege  for  fortj'  days.  The  ease,  therefore,  comes  back  to  the  rule  laid  down 
by  ail  the  Judges  in  Ilolulayw  Pitt  ('2  Str.  98S),  which  is,  that  a  member  is  entitled  to 
privilege  for  a  convenient  and  reasonable  time  to  return  to  his  home.  But  it  is  enough 
for  the  plaintift"  to  shew  that  Kobert  Steuart  was  actually  in  custody  under  the  wi-it,  as 
that  was  a  suthcient  consideration  for  the  agreement.  Then,  as  to  the  question  on  the 
Statute  of  Frauds,  it  is  admitted  that  the  rule  stated  in  Saunders  is  correct,  and  that 
it  depends  on  whether  the  original  liability  continues.  In  this  case  it  clearly  did  not, 
for  the  defendant  was  discharged  by  the  plaintifi',  the  judgment  having  been  satisfied 
by  his  having  had  corporal  possession  of  the  debtor's  person.  The  cases  cited  on  the 
other  side  were  decided  on  the  ground  that  the  original  liability  remained.  Goodman  v. 
Chase  is  a  direct  authority  in  favour  of  the  plaintiff  on  this  point,  and  the  Court  are 
bound  b}'  it.  If  the  party  had  been  discharged  for  mere  irregularity,  the  debt  would 
have  remained.  This  case  is  therefore  not  within  the  statute  ;  but  if  it  were,  there  is 
sufficient  to  satisfy  it,  according  to  Payne  v.  JVilson. 

P.ARKE,  B.  I  had  some  doubt  during  the  argument,  as  to  the  meaning  of  the 
allegation  in  the  declaration,  that  "the  said  sheriff"  duly  took  and  arrested  the  said 
Robert  Steuart  by  his  body;"  and  in  one  sense  the  arrest  was  not  duly  made,  ina.s- 
much  as  it  was  imperfect  on  account  of  the  irregulai'ity  in  the  writ.  But,  on  full 
consideration,  I  am  of  opinion  that  we  ought  to  construe  the  word  "duly  "  to  refer  to 
the  act  of  the  sheriff"  alone,  and  in  that  sense,  the  defendant  was  duly  arrested.  Now, 
as  to  the  different  objections  which  have  been  raised  to  the  plaintiff's  right  to  [873] 
recover  in  this  action,  we  will  consider  them,  not  in  the  order  in  which  they  were 
argued,  but  as  they  arise  on  the  pleadings ;  and  I  am  of  opinion  that  the  plaintift"  is 
entitled  to  have  the  verdict  entered  for  him  on  all  the  issues. 

The  first  question  arises  on  the  plea  of  non-assumpsit,  and  is,  whether  this  contract 
was  proved  as  laid.  Now,  if  we  were  to  hold  this  contract  to  be  within  the  4th  section 
of  the  29  Car.  2,  c.  3,  and  so  required  to  be  in  writing,  I  should  have  considerable 
doubt  whether  there  was  here  a  sufficient  memorandum  in  writing  to  satisfy  the 
statute.  But  it  appears  to  rae  that  this  is  an  absolute  promise,  in  consideration  of  the 
agreement  of  the  plaintift"  to  discharge  the  defendant  from  execution.  It  is  not  a 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another,  but  is  a  promise  to 
pay  a  debt  in  the  event  of  the  other  contracting  party  doing  a  certain  act.  It  is 
therefore  within  the  decision  of  Goodman  v.  Chase,  and  does  not  require  a  memorandum 
in  writing  to  satisfy  the  Statute  of  Frauds.  We  do  not,  therefore,  feel  embarrassed 
with  that  question,  about  which,  I  confess,  I  should  have  entertained  serious  doubts, 
whether  there  was  here  a  sufficient  memorandum  in  writing  to  satisfy  the  statute. 

The  contract  stated  in  the  declaration  is,  that  in  consideration  that  the  plaintiflT 
would  procure  the  release  of  Robert  Steuart  from  and  out  of  the  custody  of  the  sheriff' 
under  the  writ,  on  payment  of  poundage  and  officers'  fees,  the  defendant  promised  to 
pay  the  amount  in  a  certain  manner  therein  specified.  This  contract  is  sought  to  be 
proved  by  what  occurred  during  the  negociations  entered  into  between  the  plaintiff 
and  defendant  for  the  discharge  of  Robert  Steuart.  Now,  in  the  first  place,  there  is 
the  memorandum  which  was  prepared  by  the  plaintift"'s  attorney,  and  signed  by  the 
defendant.  It  is  intitled,  "Between  Robert  Butcher,  plaintift',  and  Robert  Steuart, 
defendant,"  and  states  that,  "in  consideration  of  your  having  released  the  above- 
named  defendant  from  custody,  I  hereby  engage,  [8'74]  within  one  month  from  this 
date,  to  pay  you  the  sum  of  £.500,  and  to  hand  you  over  a  bond  for  the  remainder  of 
the  debt,  interest,  and  costs  in  this  action,  payable  at  the  expiration  of  five  years,  with 
interest  at  the  rate  of  £5  per  cent,  in  the  meantime,  payable  half-yearly,"  &c.  Two 
objections  are  made  to  this  memorandum,  as  proof  of  the  contract  stated  in  the 
declaration.  The  first  is,  that  the  memorandum  incorrectly  speaks  of  the  release  of 
R.  Steuart  as  a  matter  which  had  already  taken  place  ;  and  the  other,  that  this  is  a 
release  absolute,  whereas  in  the  declaration  the  release  is  described  to  have  been  on 
payment  by  the  defendant  of  the  sheriff's  poundage  and  officers'  fees.  With  respect 
to  the  first  objection,  I  think  the  engagement  in  this  memorandum  may  be  constiued 
to  be,  as  it  really  was,  prospective,  on  the  release,  and  that  it  may  be  lead  thus — 
"  I  hereby  engage  to  pay  you  £500  within  one  month,  &c.  in  consideration  of  your 
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haviiif;  then  released  Robert  Steuart  from  custody."  Then  comes  the  second  objection, 
which  is,  that  this  niemorandiim  discloses  an  engagement  to  be  performed  upon  an 
absolute  release,  whereas  the  consideration  for  the  promise,  as  stated  in  the  declara- 
tion, is  conditional,  the  discharge  being  to  take  place  only  on  payment  of  poundage 
and  officers'  fees.  The  special  case,  however,  gives  the  Court  power  to  draw  any 
inference  of  fact  which  a  jury  might  draw  from  the  facts  stated.  Now  it  appears  that 
the  memorandum  was  accepted  by  the  party  to  whom  it  was  addressed,  who,  on  the 
same  day,  and  at  the  same  meeting,  drew  up  and  signed  the  following  order,  directed 
to  the  sheriff :  "  Discharge  the  above  defendant  out  of  your  custody  on  payment  of 
sheriff's  poundage,  officers'  fees,  &c.,  judgment  having  been  satisfied."  And  the  case 
goes  on  to  disclose  the  additional  circumstance,  that  the  poundage  and  fees  were 
paid  to  the  shcrift''s  officer  by  the  defendant,  at  the  time  the  order  for  his  discharge 
was  handed  over  to  him.  I  think  these  circumstances  are  sufficient  to  warrant  a  jury 
in  coming  to  the  [875]  conclusion,  that  they  might  in  part  vaiy  the  terms  of  this 
memorandum,  so  far  as  it  piu'ports  to  be  an  absolute  release.  I  infer  from  the  conduct 
of  the  parties  that  such  was  not  their  intention  :  I  am  therefore  of  opinion  that  the 
memorandum,  taken  in  connection  with  the  other  facts  of  the  case,  is  sufficient  proof 
that  the  true  consideration  of  this  agreement  was,  that  the  plaintiff  should  procure  the 
release  of  R.  S.  on  payment  of  poundage  and  officers'  fees  as  laid.  Then  it  is  further 
objected,  that  the  consideration  alleged  is  a  limited  and  not  an  absolute  release — a 
release  from  custody  under  the  writ  at  the  suit  of  the  plaintiff,  and  not  a  release 
from  custody  absolutely.  But  the  memorandum  is  intitled  in  the  action  "  Between 
W.  Butcher,  plaintiff",  and  Robert  Steuart,  defendant :  "  it  is  addressed  to  the  plaintiff, 
and  speaks  of  his  procuring  a  release  of  the  then  defendant,  which  must,  I  think,  be 
understood  to  mean  a  release  in  that  action  only ;  and  that  he  has  satisfied  that  part 
of  the  contract  by  discharging  him  in  that  action  for  his  debt  is  entirely  discharged 
thereby  by  consent  of  the  plaintiff.  Upon  the  whole,  therefore  looking  to  the  facts 
of  this  case,  and  considering  that  there  was  no  necessity  for  a  memorandum  in  writing, 
I  am  of  opinion  that  this  contract  is  proved. 

The  next  question  is  that  to  which  I  have  already  adverted,  namely,  whether  the 
preliminary  allegation  in  the  declaration  is  proved.  It  states,  "  that  the  plaintiff  had 
recovered  in  an  action  of  assumpsit  against  one  Robert  Steuart  the  sum  of  30071.  12s., 
and  sued  out  a  ca.  sa.,  directed  to  the  sheriff  of  Middlesex,  and  indorsed  to  levy 
26111.  7s.  3d.,  and  interest  on  25781.  9s.  9d.,  besides  sheriff's  poundage,  officers'  fees, 
&c.,  by  virtue  of  which  said  writ  the  said  sheriff  duly  took  and  arrested  the  said 
Robert  Steuart  by  his  body,  and  then  had,  and  kept  and  detained  him  in  custody, 
under  and  by  virtue  of  such  writ,  and  in  execution  of  the  same."  The  question  turns 
on  the  meaning  of  the  word  "  duly  " ;  and  if  it  meant  that  Robert  [876]  Steuart  was 
so  in  custody  that  he  could  not  be  discharged  without  the  plaintiff's  consent,  the 
allegation  would  not  be  proved,  because  the  ca.se  shews  that  he  must  have  been  dis- 
charged out  of  custody,  unless  the  Court  would  consent  to  amend  the  writ ;  he  being 
in  fact  taken  on  a  ca.  sa.  directed  to  the  sheriff'  of  Middlesex,  the  venue  having  been 
laid  in  Kent,  and  there  being  no  original  capias  issued  into  Kent  to  found  that  upon. 
But  if  "  duly  "  only  means  that  the  sheriff"  was  not  a  trespasser,  and  duly  acted  in 
pursuance  of  the  writ  put  into  his  hands,  the  averment  is  proved,  for  the  writ  in  his 
hands  is  sufficient  authority  to  justify  him.  That,  I  think,  is  the  way  in  which  we 
ought  to  construe  this  declaration,  and  if  so,  there  is  ample  evidence  of  the  considera- 
tion alleged  to  support  this  promise.  The  case  states,  in  substance,  that  Robert 
Steuart  was  arrested  under  a  writ,  irregular  in  itself,  and  from  which  arrest  he  might 
possibly  have  been  entitled  to  be  discharged  out  of  custody  by  virtue  of  his  privilege 
as  a  meiiiber  of  Parliament  (a  point  on  which  it  will  not  be  necessary  for  us  to  give 
any  opinion,  as  I  think  the  undertaking  for  his  discharge  was  an  ample  consideration) ; 
that  the  plaintiff"  released  him  from  his  debt  without  entering  into  any  question  as  to 
his  right  to  be  discharged  generally,  and  without  putting  the  defendant  to  the  trouble 
of  applying  to  the  Court  on  the  ground  of  the  irregulanty  in  the  writ,  an  application 
which,  after  all,  might  not  be  successful,  as  the  Court  would  probably  have  amended 
it.  A  discharge  from  such  an  execution  is  an  ample  consideration  for  the  promise. 
Looking  at  the  place  in  the  declaration  where  the  word  "duly  "  is  used,  I  think  its 
meaning  must  be  taken  to  be,  that  the  sheriff  was  not  a  trespasser ;  and  if  that  be 
its  true  construction,  it  is  satisfied  by  the  evidence  in  the  case. 

The  next  and  last  question  is  tliat  laised  on  the  third  plea,  that  the  plaintiff"  did 
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not  procure  the  release  of  the  saifl  Robert  Steuai-t  from  custody  in  manner  and  form, 
ifcc.  Now  I  think  the  discharge  he  was  hound  by  the  agreement  [877]  to  procure 
was  a  discharge  in  that  ai-tion,  which  it  was  clear  he  did,  for  on  delivering  the  order 
for  his  discharge  to  the  sheriff,  Robert  Steuart  was  discharged  from  the  operation  of 
that  writ. 

I  am  therefore  of  opinion  that  these  three  issues  ought  to  be  found  for  the  plaintitf, 
and  judgment  entered  for  him  accordingly. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintitf. 

The  General   Steam  Navigation  Co.   v.   Guillou.     E.xch.  of  Pleas.    July   10, 
1843. — To  a  declaration  in  case  for  an  injury  done  to  the  plaintiffs'  ship  on  the 
high  seas  by  a  ship  of  the  defendant,  then  being  under  the  care,  direction,  and 
management  of  certain  mariners  and  servants  of  the  defendant,  by  their  negligence, 
the  defendant  pleaded  as  follows  : — That  the  ship,  in  the  declaration  secondly 
mentioned,  ran  foul  of  the  plaintifts'  ship  on  a  certain  part  of  the  high  seas, 
situate  between  the  kingdoms  of  England  and  France,  and  out  of  the  British 
dominions  ;  that  at  that  time  the  defendant  was,  and  still  is,  a  subject  of  the 
King  of  the  French,  and  was  a  holder  and  proprietor  of  shares  in,  and  acting 
director  of,   a  society  or  company   established  in  France,   by  royal  ordinance, 
according  to  the  laws  of  that  kingdom,  by  the  name  of,  &c. ;  and  that,  at  the 
time  of  the  collision,  the  said  Company  then  and  from   thence  hitherto  being 
subjects  of  the  King  of  the  French,  were  the  owners  of  the  said  ship,  and  by 
their  mariners  and  servants  were  then  navigating  the  same  as  subjects  of  the 
King  of  the  French,  for  certain  objects  for  which  the  said  Company  was  established, 
and  upon  that  part  of  the  high  seas  before  mentioned,  and  the  said  Company  did 
then  and  there,  by  their  mariners  and  servants,  commit  the  grievances  in  the 
declaration  mentioned  ;  and  that  the  defendant  never  was  possessed  of  or  interested 
in  the  said  ship  otherwise  than  as  such  holder  and  proprietor  of  shares  :  and  that, 
by  the  law  of  France,  the  defendant  was  not,  at  the  time  of  the  committing  of 
the  grievances,  or  from  thence  hitherto,  responsible  for  or  liable  to  be  sued  or 
impleaded  individually,  or  in  his  own  name  or  person,  in  respect  of  the  causes 
of  action  in  the  declaration  mentioned,  but  the  said  Compan}'  alone,  by  their 
said  style  or  title,  or  the  master  or  person  in  command  of  the  ship  for  the  time 
being,  was  responsible  for  and  liable  to  be  sued  and  impleaded  for  the  said  causes 
of  action  ;  and  that  the  defendant  never  was  master,  or  in  command  of  the  said 
ship. — Held,  that,  if  this  plea  was  to  be  construed  as  meaning  to  aver,  that  by 
the  law  of  France  the  defendant  was  not  liable  for  the  acts  of  the  master,  but 
that  a  body  established  by  that  law,  and  in  the  nature  of  an  English  corporation, 
were  the  proprietors  of  the  vessel,  and  alone  liable  for  the  acts  of  the  master,  the 
plea  was  a  good  defence  to  the  action  :  but  if  the  plea  meant  only,  that  in  the 
French  courts  the  mode  of  proceeding  would  be  to  sue  the  defendant  jointly  with 
the  other  shareholders  of  the  Company,  under  the  name  of  their  association,  the 
plea  was  bad.     The  Court  were  divided  in  opinion  which  was  the  proper  con- 
struction of    the  plea;    Lord   Abinger,  C.  B.,   and   Alderson,  B.,  adopting   the 
latter  construction  ;  and  Parke,  B.,  and  Guruey,  B.,  the  former. — The  defendant 
pleaded  also  (after  the  .same  averments  as  to  the  place  of  the  injury,  the  defen- 
dant's being  a  subject  of  France,  and  a  member  of  the  Company,  &c.)  that  the 
Company,  for  the  recovery  of  the  damages  sustained  by  them  by  the  negligence 
and  mismanagement  of  the  plaintiffs  of  their  said  ship,  sued  and  prosecuted, 
according  to  the  law  of  France,  a  writ  of  summons  to  the  plaintiffs,  whereby  they 
were  required  to  appear  before  the  Court  of  the  Commercial  Tribunal  of  Havre 
on  a  certain  day,  in  order  that  the  said  Court  might  inquire  whether,  on  the  day 
in  the  declaration  mentioned,  the  said  ship  of  the  plaintiHs  did,  by  the  negligence 
and  mismanagement  of  their  officers  or  crew,  ruti  on  board  of  the  said  ship  of  the 
Company,  whereby  she  was  sunk,  and  to  hear  themselves  condemned  in  person 
and  goods,  &c.  &c. ;  the  said  Court  having  jurisdiction  over  the  said  cause  and 
the  matters  therein   arising.     The  plea  proceeded   to  state,  that  the  plaintiffs 
accordingly  appeared  in  the  Court  at  Havre,  and  defended  themselves  against 
the  claim  of  the  Company,  and  insisted  that  the  collision  proceeded  from  the 
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negligence  of  the  servants  of  the  defendant,  as  in  the  declaration  mentioned  ; 
and  that  the  Court  adjudged  that  the  pUiintiifs'  ship  did,  by  the  negligence  of 
the  plaintifls  by  their  otiicers  and  crew,  run  on  board  of  and  sink  the  said  ship 
of  the  Company,  and  condemned  the  plaintiffs  in  damages :  and  alleged,  that  the 
said  several  matters  of  defence  so  insisted  on  by  the  plaintiflfs  in  the  Court  at 
Havre,  and  the  grievances  in  the  declaration  mentioned,  vcere  the  same  identical 
causes  of  defence  and  matters  of  grievance,  and  that  the  very  identical  question, 
whether  the  defendant,  by  his  mariners  and  servants,  was  guilty  of  the  grievance 
in  the  declaration  mentioned,  arose  and  became  material  in  the  said  suit  in  the 
said  Court  at  Havre;  and  being  there  examined  into,  it  was  adjudged  by  the 
said  Court,  having  jurisdiction  in  that  behalf,  that  neither  the  defendant  nor  the 
Company,  by  his  or  their  mariners  or  servants,  was  or  were  guilty  thereof.  The 
plea  then  averred,  that  by  the  law  of  Fiunce,  the  judgment  so  recovered  in  the 
French  Court  was  an  absolute  and  final  bar  to  any  action  by  the  plaintiffs  against 
the  defendant  in  respect  of  the  grievances  and  causes  of  action  in  the  declaration 
mentioned. — Held,  that  the  plea  was  bad  in  form,  for  not  commencing  and  con- 
eluding  by  way  of  estoppel ;  and  in  substance,  for  not  shewing  that  the  plaintiffs 
were  French  subjects,  or  resident  or  present  in  France  when  the  suit  at  Havre 
was  commenced,  so  as  that  they  might  be  bound,  by  I'cason  of  allegiance,  or 
domicile,  or  temporary  presence,  by  a  decision  of  the  French  Couit. — Quajre, 
whether,  even  with  such  allegations,  the  plea  would  have  been  a  bar  to  the  action. 

[S.  C.  13  L.  J.  Ex.  168.  Considered,  Schihsby  v.  Westenholz,  1870,  L.  R.  6  Q.  B.  162 ; 
Voinet  v.  Barrett,  1885,  54  L.  J.  Q.  B.  521  :  reversed  1886,  55  L.  J.  Q.  B.  39. 
Applied,  The  M.  Moxhain,  1876,  1  P.  D.  113.  Referred  to,  Newhy  v.  Van  O/qfen, 
1872,  L.  R.  7  Q.  B.  294;  Chartered  Mercantile  Bank  of  India  v.  Netherlands  India 
Steam  Navigation  Company,  1883,  10  Q.  B.  D.  545.] 

This  was  an  action  on  the  case,  to  recover  damages  for  injury  alleged  to  have  been 
done  to  a  ship  or  vessel  of  the  plaintiffs  on  the  high  seas,  by  her  being  negligently 
run  foul  [878]  of  by  a  ship  or  vessel  of  the  defendant's,  then  being  under  the  care, 
direction,  and  management  of  certain  mariners  and  servants  of  the  defendant,  whereby 
the  plaintiffs'  vessel  was  sunk. 

Third  plea;  that  the  said  ship  or  vessel,  in  the  declaration  secondly  mentioned, 
rail  foul  of  the  said  ship  or  vessel  of  the  plaintiffs,  as  in  the  declaration  mentioned, 
upon  a  certain  part  of  the  high  seas,  situate  between  the  kingdoms  of  England  and 
France,  and  without  the  jurisdiction  or  dominions  of  the  Queen  of  Great  Britain,  and 
not  elsewhere :  and  that  at  that  time,  and  from  thence  continually  hitherto,  the 
defendant  was,  and  still  is,  a  subject  of  his  Majesty  the  King  of  the  French,  and  not 
a  subject  of  the  Queen  of  Great  Britain  :  and  the  defendant,  then  being  a  subject  of 
the  King  of  the  French,  was  a  holder  and  proprietor  of  shares  in,  and  acting  director 
of,  a  certain  society  or  company  theretofore  duly  established  in  France  by  royal 
ordinance,  according  to  the  laws  and  customs  of  the  king  [879]-dom  of  France,  by 
the  name  of  "  La  Compagnie  des  Paquebots  a  Vapeur  entre  Le  Havre  et  Londres," 
meaning  &c.,  and  that  at  the  time  the  said  ship  or  vessel  in  this  plea  mentioned  so 
ran  foul  of  and  struck  against  the  said  ship  or  vessel  of  the  plaintiff,  as  in  the  declara- 
tion mentioned,  the  said  company,  then  and  from  thence  hitherto  and  still  being 
subjects  of  the  King  of  the  French,  were  the  owners  and  proprietors  of  the  said  ship 
or  vessel,  and  by  their  mariners  and  servants  in  that  behalf,  were  then  lawfully 
navigating  the  same  as  subjects  of  the  King  of  the  French,  for  certain  objects  and 
purposes  for  which  the  said  society  or  companj'  was,  amongst  other  things,  established 
as  aforesaid,  and  upon  that  part  of  the  high  seas  in  this  plea  first  mentioned,  and  not 
otherwise  or  elsewhere ;  and  the  said  company  did  then  and  there,  by  their  said 
mariners  and  servants,  commit  the  said  grievances  in  the  declaration  mentioned  ;  and 
that  the  defendant  never  was  possessed  of  or  interested  in  the  said  ship  or  vessel  in 
this  plea  iirst  mentioned,  otherwise  than  as  such  holder  and  proprietor :  and  the 
defendant  further  says,  that,  by  the  law  of  France,  as  established  within  that  kingdom, 
the  defendant  was  not,  at  the  time  of  the  committing  of  the  grievances  Ac,  or  at  any 
time  from  thence  hitherto,  responsible  for  or  liable  to  be  sued  or  impleaded  individually, 
or  in  his  own  name  or  person,  in  any  manner  whatsoever,  in  respect  of  the  said  causes 
of  action  in  the  declaration  mentioned,  or  any  of  them,  but  that,  by  the  law  of  the 
said  kingdom  of  France,  the  said  company  alone,  by  their  said  style  or  title,  or  the 
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master  or  person  in  command  for  the  time  being  of  the  said  ship  or  vessel,  was,  during 
all  the  time  aforesaid,  responsible  for,  and  liable  to  be  sued  or  impleaded  for,  the 
said  several  causes  of  action  :  and  the  defendant  further  says,  that  he  never  was 
master  or  the  person  for  the  time  being  in  command  of  the  said  ship  or  vessel. 
Veritii;ation. 

Fourth  plea  :  that,  at  the  time  of  the  committing  of  the  said  grievances  &c.,  the 
said  ship  or  vessel  in  the  declara-[880]-tion  secondly  mentioned  was  in  the  actual 
possession  of  the  said  mariners  and  servants  in  the  declaration  mentioned,  as  the 
mariners  and  servants  of  the  defendant  and  others,  who  were  then  subjects  of  the 
King  of  the  French,  associated  together  by  a  royal  ordinance,  for  the  purposes  of  steam 
navigation  between  France  and  Great  Britain,  bj'  the  name  and  style  of  &c.  :  that  the 
said  grievances  in  the  declaration  mentioned  were  done  and  committed  by  means  and 
in  consequence  of  the  said  ship  or  vessel  of  the  plaintift's  and  the  said  ship  or  ves.sel 
in  tiiis  plea  first  mentioned  coming  into  collision  with  one  another,  and  striking  against 
and  running  foul  of  each  other,  upon  the  high  seas  separating  the  kingdoms  of  England 
and  France,  and  in  that  part  thereof  which  is  not  within  the  jurisdiction  or  dominions 
of  the  Queen  of  Great  Britain  ;  and  the  defendant  further  says,  that,  after  the  com- 
mitting of  the  said  grievances,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  4tli  November,  A.D.  1840,  the  said  Company,  for  the  recovery  of  the  damages  by 
them  sustained  by  reason  of  the  negligence  and  mismanagement  of  the  plaintili's  of 
their  said  ship  or  vessel,  in  coming  into  collision  with  the  said  ship  or  vessel  in  this 
plea  first  mentioned,  &c.  sued  and  prosecuted,  according  to  the  law  and  custom  of  the 
kingdom  of  France,  a  certain  writ  of  summons,  directed  to  the  plaintiffs,  whereby  they 
were  required  to  appear  before  the  Court  of  the  Commercial  Tribunal  of  Havre,  at 
Havre  aforesaid,  at  their  usual  place  of  sitting,  at  ten  o'clock  in  the  forenoon  of 
Saturday,  the  9th  day  of  January,  A.I).  1841,  in  order  that  the  said  Court  might  then 
and  there  inquire  whether,  on  the  day  and  year  in  the  declaration  mentioned,  the 
said  ship  or  vessel  of  the  plaintiffs  did,  by  the  negligence  and  mismanagement  of  their 
captain  or  officers  and  crew,  run  on  board  of  the  said  ship  or  vessel  in  this  plea  first 
mentioned,  whereby  the  said  last-mentioned  ship  or  vessel  was  immediately  sunk,  as 
affirmed  by  the  captain  and  crew  of  the  said  last-mentioned  ship  or  vessel,  and  to  hear 
themselves  condemned  in  person  and  goods,  and  [881]  especially  the  said  ship  or 
vessel  of  the  said  plaintiffs  in  the  declaration  mentioned,  and  to  pay  to  the  said 
company  the  sum  of  700,000  francs,  together  with  interest  and  costs,  the  said  Court 
at  Havre  then  and  from  thence  hitherto  having  jurisdiction  over  the  said  cause,  and 
the  matters  therein  arising :  and  the  defendant  further  says,  that  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  yth  day  of  January,  A.D.  1841, 
the  plaintiffs  appeared  in  the  said  Court  at  Havre  aforesaid,  in  pursuance  of  the  said 
last-mentioned  summons,  and  then  and  there  defended  themselves  against  the  said 
chai'ge  and  claim  of  the  said  Company,  and  by  way  of  defence  thereto,  then  and  there 
insisted,  before  the  said  Court  at  Havre  aforesaid,  that  the  said  collision  and  running 
foul  of  the  said  ship  or  vessel  in  the  declaration  mentioned,  had  proceeded  from  the 
carelessness,  misdirection,  and  mismanagement  of  the  mariners  and  servants  of  the 
defendant,  as  in  the  said  declaration  mentioned  ;  and  that  such  proceedings  were 
thereupon  had  in  the  said  Court  at  Havre  aforesaid,  upon  the  said  summon.s,  that 
afterwards,  and  before  the  commencement  of  this  suit,  &c.,  to  wit,  on  the  21th  April, 
1841,  it  was  considered  and  adjudged  in  and  by  the  said  Court,  that  on  the  day  and 
year  in  the  declaration  mentioned,  the  said  ship  or  vessel  of  the  plaintiff's  did,  by  the 
negligence  and  mismanagement  of  the  plaintiffs,  by  their  captain,  officers,  and  crew, 
run  on  board  of  the  said  ship  or  vessel  of  the  said  company,  being  the  said  ship  or 
vessel  in  the  declaration  secondly  mentioned,  whereby  the  said  last-mentioned  ship 
or  vessel  was  immediately  sunk  ;  and  the  said  Court  did  then  and  there  further  order 
and  adjudge  that  the  plaintift's  should  pay  to  the  said  Company,  for  their  damages 
which  they  had  sustained  by  reason  of  such  running  on  board  of  and  sinking  their 
said  ship  or  vessel  as  aforesaid,  the  sum  of  700,000  francs  of  lawful  money  of  France, 
together  with  their  costs  of  suit ;  as  by  the  proceedings  of  the  said  Court,  reference 
being  there-[882]-unto  had,  will  amongst  other  things  more  fully  appear.  And  the 
defendant  further  says,  that  the  said  judgment  of  the  said  Court  at  Havre  aforesaid 
is  still  in  full  force  and  eft'ect,  not  reversed,  annulled,  or  otherwise  vacated  :  and  the 
defendant  further  says,  that  the  said  several  matters  of  defence  so  by  the  plaintiffs 
insisted  upon  as  aforesaid,  in  the  said  Court  at  Havre  aforesaid,  and  the  said  several 
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grievances  in  the  declanition  mentioned,  were  and  are  the  same  identical  causes  of 
defence  and  matters  of  grievance,  in  the  said  suit  in  the  said  Court  at  Havre  aforesaid, 
and  in  the  said  declaration  in  this  cause  mentioned,  and  not  other  or  different;  and 
that  the  very  identical  question,  whether  the  defendant,  by  his  mariners  and  servants 
aforesaid,  was  guilty  of  the  said  several  grievances  in  the  declaration  in  this  cause 
mentioned,  or  any  of  them,  arose  and  became  material  in  the  said  suit  in  the  said 
Court  at  Havre  aforesaid,  and  the  same  being  then  and  there  examined  into,  it  was 
then  and  there  adjudged  and  decided,  in  and  by  the  saiil  Court  at  Havre  aforesaid, 
(the  said  Court  then  and  there  having  jurisdiction  in  that  behalf),  that  neither  the 
defendant  nor  the  said  company,  by  his  or  their  mariners  or  servants,  was  or  were 
guilty  thereof :  and  the  defendant  further  says,  that  by  the  law  of  the  said  kingdom 
of  France,  the  said  judgment,  so  recovered  as  in  this  plea  mentioned,  was  and  is  an 
absolute  and  final  bar  and  preclusion  to  and  against  any  action  or  suit  by  the  plaintifls 
against  the  defendant,  for  or  in  respect  of  the  said  several  grievances  and  causes  of 
action  in  the  declaration  mentioned,  or  any  of  them.     Verification. 

The  fifth  plea  diH'ered  from  the  fourth  only  in  describing  the  judgment  of  the 
Court  of  Havre  as  being  a  judgment  in  the  alternative,  that  the  plaintiffs  should  pay 
the  Company  700,000  francs  for  damages,  or  should  surrender  and  abandon  to  them 
the  plaintiti's'  vessel,  in  satisfaction  of  the  damages,  according  to  the  law  of  France. 

Keplication  to  the  third  plea,  that  the  defendant,  at  the  time  of  the  committing  of 
the  grievances  &c.,  was  pos-[883]-sessed  of  and  interested  in  the  said  ship  or  vessel  in 
the  plea  first  mentioned,  otherwise  than  as  such  holder  and  proprietor  of  shares  in  and 
director  of  the  said  Company,  as  therein  mentioned ;  and  that,  by  the  law  of  France, 
as  established  within  that  kingdom,  the  defendant  was,  at  the  time  of  the  committing 
of  the  grievances  &c.,  and  from  thence  hitherto,  responsible  for  and  liable  to  be  sued 
and  impleaded  individually,  in  his  own  name  and  person,  in  respect  of  the  causes  of 
action  in  the  declaration  mentioned  ;  concluding  to  the  country. 

Special  demurrer  to  the  fourth  plea,  assigning  for  causes,  that  the  said  plea  does 
not  confess  or  avoid  the  matters  and  allegations  contained  in  the  declaration,  but  is  an 
indirect  and  circuitous  traverse  that  the  defendant  was  guilty  of  any  of  the  grievances 
thei'ein  mentioned  ;  that  the  said  plea  amounts  to  the  general  issue,  and  ought  to 
have  concluded  to  the  country  :  that  it  sets  forth  only  matters  of  evidence,  and  not 
any  matter  of  law,  in  bar  of  this  action,  but  attempts,  by  way  of  supposal  and 
inference  only,  to  deny  the  allegations  and  charges  in  the  declaration  :  that  if  the 
said  plea  confesses  that  the  damage  to  the  plaintiff's'  vessel  happened,  as  therein 
alleged,  from  the  carelessness  and  breach  of  duty  of  the  defendant,  it  must  also  be 
taken  to  admit  that  the  judgment  of  the  Court  at  Havre  was  erroneous,  and  contrary 
to  the  facts ;  and  if,  on  the  other  hand,  the  plea  does  not  admit  the  allegations  in  the 
declaration  to  be  true,  it  is  bad,  as  not  being  a  plea  in  confession  and  avoidance : 
that  the  said  plea  contains  no  proper  commencement  or  conclusion ;  and  that  it  is 
argumentative,  and  seeks  to  put  in  issue  matters  wholly  immaterial  to  the  merits  of 
the  action. 

There  was  also  a  demurrer  to  the  fifth  plea,  assigning  similar  causes. 
Special  demurrer  to  the  replication  to  the  third  plea,  assigning  for  causes,  that  it 
is  double  and  multifarious,  and  contains  two  distinct  answers  to  the  plea,  either  of 
which  [884]  would,  if  true,  be  a  sufficient  answer ;  viz.,  first,  that  the  defendant  was 
interested  in  the  vessel  otherwise  than  as  a  holder  and  proprietor  of  shares  in,  and 
director  of  the  said  company;  and  secondly,  that  he  was,  by  the  law  of  France, 
responsible  for,  and  liable  to  be  sued  and  impleaded  &c.,  for  the  causes  of  action  in 
the  declaration  mentioned,  &c.,  &c. 
Joinders  in  demurrer. 

The  plaintiffs  stated  the  following  points  for  argument,  in  addition  to  those  set 
forth  in  their  demurrer. 

On  the  demurrer  to  the  fourth  and  fifth  pleas  :— that  a  judgment  in  a  foreign 
court  is  not  a  bar  to  an  action  here  for  the  same  cause  :  that  it  does  not  appear  from 
the  pleas  that  the  same  matters  were  in  issue  in  the  foreign  coui-t  which  are  involved 
in  this  action,  or  that  the  judgment  was  upon  the  questions  now  litigated  ;  and  that 
the  plea,  not  being  pleaded  by  way  of  estoppel,  cannot  be  relied  on  as  any  answer  in 
law  to  this  action. 

On  the  argument  of  the  defendant's  demurrer  to  the  replication  :  that  the  third 
plea  IS  no  answer  in  law  to  the  declaiation,  inasmuch  as  the  defendant  admits,  that  at 
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the  time  of  tho  collision  he  was  in  the  possession  of  the  vessel  in  the  deelaration 
secondly  mentioned,  jointly  with  the  other  shareholders  in  the  eonipaii\'  mentioned  in 
the  third  plea,  and  that  the  mariners  and  servants  in  whose  aetnal  control  the  vessel 
was,  w-ere  tho  mariners  and  servants  of  the  defendant  and  his  co-proprietors.  The 
form,  therefore,  in  which  the  company  or  its  members  would  be  impleaded  in  France 
is  not  material,  being  a  iiuestion  respecting  the  mode  of  remedy,  and  not  the  right, 
and  one  which  is  governed  by  the  laws  of  the  country  where  the  action  is  brought. 

The  plaintiffs  will  also  object,  that  the  third  plea  does  not  state  or  shew  that  the 
French  company  therein  mentioned  is  a  corporation,  or  that  it  coidd  be  sued  by  its 
style  or  title  in  this  country,  and  if  the  present  action  cannot  [885]  be  sustained 
against  a  member  of  the  company,  the  plaintiffs  will  be  \vithout  remedy,  as  they 
cannot  sue  the  French  company  by  its  style  or  title  in  English  courts.  It  will  also  be 
contended,  that  the  matter  of  the  third  plea,  if  receivable  at  all,  is  rather  matter  in 
abatement  than  in  bar,  and  no  answer  to  the  present  proceedings. 

Also,  that  the  third  plea  does  not  shew  any  reasons  why  the  rights  of  the  parties 
ai'e  to  be  decided  by  the  law  of  France,  as  the  collision  did  not  occur  within  the  juris- 
diction of  the  French  King.  On  the  contrary,  it  appears  from  the  plea,  that  it  took 
place  within  the  dominions  of  the  Crown  of  England,  and  the  jurisdiction  of  the 
English  courts. 

The  defendant's  points  were  as  follows  : — 

The  defendant  will  contend  that  the  fourth  plea  does  not  amount  to  the  general 
issue,  and  that  the  several  matters  therein  alleged  could  not  be  given  in  evidence 
under  the  plea  of  not  guilty  ;  that  it  contains  facts  material  to  the  merits  of  the 
action,  and  that  the  facts  therein  alleged  are  a  complete  bar  to  the  action  ;  and  that 
in  all  respects  the  plea  is  well  pleaded. 

The  defendant  will  contend  that  the  fifth  plea  is  good  in  law.  for  the  like  reasons. 

The  defendant  will  also  contend  that  the  replication  to  the  third  plea  is  double, 
&c.  &c. :  that  it  is  an  argumentative  denial  of  the  plea,  whereas  the  proper  replication 
would  have  been  de  injuria  generally,  or,  admitting  some  of  the  facts  stated  in  the 
plea,  de  injuria  absque  tali  causa. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  16),  by 

The  Solicitor-General,  for  the  plaintiffs.  First,  the  third  plea  is  clearly  bad  in 
substance.  It  amounts  to  saying  merely  that  the  plaintiffs  have  no  right  to  sue  the 
defendant  individually.  It  does  not  deny  that  the  mariners  and  servants,  through 
whose  negligence  the  injury  is  alleged  to  [886]  have  occurred,  were  his.  [Lord 
Abinger,  G.  B.  If  it  means  to  allege  that  the  defendant  is  a  member  of  a  corporation, 
which  ought  to  have  been  sued  as  such,  the  plea  amounts  to  the  general  issue.] 
Again,  the  plea  does  not  allege  that  the  collision  took  place  within  the  jurisdiction  of 
the  King  of  the  French,  or  that  the  defendant  was  domiciled  in  France.  He  might 
be  domiciled  in  England,  and  resident  here,  although  a  French  subject.  The  plea, 
moreover,  admits  that  the  defendant  was  an  owner,  in  common  with  the  other  members 
of  the  company.  And  if  it  be  taken  to  allege  that  the  company  is  a  corporate  body, 
it  is  bad,  because  the  plaintiffs  could  not  sue  a  foreign  corporation  in  the  courts  of 
this  country,  and  therefore  are  left  without  remedy,  if  the  defendant  be  not  individually 
responsible.  The  rule  of  law  is,  that  whatever  goes  merely  to  the  mode  of  remedy 
for  a  wrongful  act,  is  to  be  adjudged  on  according  to  the  le.x  fori.  Story  on  the 
Conflict  of  Laws,  ch.  14,  ss.  556,  557. 

The  fourth  and  fifth  pleas  are  also  bad,  for  the  reasons  stated  in  the  demurrer 
book.  In  the  first  place,  they  are  clearly  bad  on  special  demurrer,  as  not  being 
properly  pleaded  by  way  of  estoppel.  A  plea  is  not  good  by  way  of  estoppel,  unless 
it  commences  and  concludes  properly,  by  relying  upon  the  estoppel ;  1  Saund.  32a  a.; 
Bac.  Abr.,  Pleas  (B.  11);  Vin.  Abr.,  Estoppel.  Secondly,  the  pleas  do  not  shew  that 
the  decision  of  the  Court  at  Havre  was  a  judgment  on  the  matter  in  issue  upon  this 
record,  or  that  the  question  now  in  dispute,  viz.,  whether  the  defendants  were  guilty  of 
negligence  in  the  navigation  of  their  vessel,  was  litigated  in  that  Court.  [Alderson,  B. 
The  whole  judgment  set  out  is,  that  there  was  negligence  in  the  plaintiffs  ;  and  it  is 
only  matter  of  inference  that  the  defendant  had  judgment  on  his  defence,  that  he  was 
not  guilty  of  negligence.]  Thirdly,  the  judgment  of  a  foreign  Court,  even  if  it  be 
directly  upon  the  matter  in  question,  is  no  bar  to  an  action  for  the  same  cause  in  the 
Courts  of  this  [887]  country.  That  was  settled  in  the  case  of  Houldilch  v.  Marquis  of 
Donegal  (S  Bligh,  N.  S  301),  in  the  House  of  Lords.  In  that  case  the  Lord  Chancellor 
Ex.  Div.  vui.— 34* 
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says  (p.  337)— "Upon  one  point  the  law  is  peifectly  clear;  the  jurlgment  of  a  Court 
of  Record  of  the  comitry  where  any  action  is  Ijrought  is  conclusive  between  the  parties 
and  privies  to  that  record.  It  is  equally  clear,  that  the  judgment  or  decree  of  a  Court 
of  Kecord  of  a  foreign  country,  or  a  court  in  the  nature  of  a  Couit  of  Record,  may  be 
made  the  ground  of  a  proceeding  in  the  Courts  of  this  country;  ....  and  one 
question  which  arises  in  this  case,  and  which  has  been  made  a  point  of  on  both  sides, 
is  one  which  has  been  raised  in  some  of  our  Courts,  in  which  there  have  been  dicta, 
with  some  authority  of  judicial  decision,  but  conflicting  dicta,  upon  the  point,  namely, 
whether  it  is  only  prima  facie  evidence,  or  ground  of  an  action,  or  conclusive,  not  to 
be  traversed  or  rebutted,  and  not  to  be  averred  against.  The  leaning  of  my  opinion 
is  so  strong,  that  I  can  hardly  call  it  the  inclination  of  an  opinion  ;  and  we  know  it  is 
the  general  sense  of  lawyers  in  Westminster  Hall,  (uothwithstanding  dicta  of  consider- 
able weight  coming  from  very  learned  Judges,  obiter  dicta,  to  the  contrary),  that 
the  judgment  of  a  foreign  Court  in  Courts  of  this  country  is  only  prima  facie 
evidence — is  liable  to  be  averred  against,  and  not  conclusive."  His  Lordship  then 
proceeds  to  give  his  reasons  at  length  for  this  opinion  ;  and  afterwards,  on  finally 
delivering  the  judgment,  he  says,  (pp.  345,  346,)  "I  entered  very  much  at  large 
into  my  views  of  this  ease  when  the  argument  closed.  I  stated  that  it  appeared 
to  me  quite  impossible  that  I  should  accede  to  the  proposition  that  a  judgment 
in  one  country,  pronounced  by  a  Court  of  competent  jurisdiction,  could  be  used 
in  another,  as  conclusive  of  the  matter."  And  his  Lordship  states  it  as  his  confirmed 
opinion,  "  that  a  judgment  may  be  given  in  evidence,  and  made  the  subject  of  pro- 
ceedings in  another  [888]  Court,  in  a  foreign  country ;  but  that,  although  it  may  be 
made  the  ground  of  that  proceeding,  it  may  be  met  by  contrary  evidence,  and  the 
subject  matter  of  the  judgment  is  liable  to  be  inquired  into. "(a)  By  the  law  of  France, 
also,  judgments  of  foreign  Courts  are  capable  of  execution  in  that  country,  but  the 
merits  of  the  judgment  are  examinable  there,  whether  it  was  a  suit  between  French- 
men, or  between  a  foreigner  and  a  Frenchman  (Story,  p.  872,  s.  617).  These  are,  in 
truth,  no  more  than  pleas  of  evidence,  although  of  what  may  be  said  to  be  strong 
evidence.  But,  at  all  events,  they  do  not  shew  a  judgment  upon  the  point  now  in 
dispute :  the  utmost  it  comes  to  is  that  which  might  occur  at  nisi  prius  here,  that  the 
defendants  in  the  foreign  suit  set  up  the  plaintiff's  negligence  as  an  answer.  That 
would  be  no  bar  to  a  new  action  in  this  country.  The  suit  in  France  was  not 
instituted  by  the  present  plaintiffs,  but  against  them  ;  they  were  not,  therefore,  the 
actors  in  the  foreign  Court,  but  were  taken  there  unwillingly.  Then  all  that  is  alleged 
to  have  been  adjudged  is,  that  there  was  negligence  in  them  ;  and  there  is  no  state- 
ment of  the  proceedings  in  the  French  Court,  or  what  were  the  issues  in  this  suit. 
The  pleas  do  not  aver  that  there  was  an  issue  distinctly  joined,  on  which  the  Court 
adjudicated.  There  is  no  finding  on  the  matter  which  is  the  subject  of  discussion  on 
this  record,  viz.,  the  now  defendant's  negligence.  The  collision  with  his  ship  may 
have^been  the  plaintiffs'  fault,  but  the  sinking  of  their  ship  his  fault. 

Kelly,  for  the  defendant.  The  third  plea  is  good,  at  least  on  general  demurrer. 
The  question  which  was  intended  to  be  raised  by  that  plea  is,  whether  an  individual 
member  of  a  foreign  corporation  can  be  made  liable  for  an  injury  done  on  the  high 
seas  by  a  servant  of  the  coipora  [889]tion.  It  sufficiently  appears,  on  the  face  of  the 
plea,  that  this  is  a  foreign  corporation,  or  of  what  we  in  our  law  call  a  corporation. 
[Lord  Abinger,  C.  B.  We  do  not  know  what  a  corporation  means  in  France.]  If  it 
appear  that  the  defendant  is  a  member  of  a  company  which  has  in  France  the  same 
incidents  and  immunities  as  a  corporation  has  in  England,  that  is  sufficient.  The  plea 
could  not  state  in  express  terms  that  it  was  a  French  corporation,  because  the  defendant 
could  not  tell  what  meaning  the  Court  would  put  upon  that  term.  [Alderson,  B. 
The  defendant  does  not  say  that  the  ship  was  not  his  property.  Lord  Abinger,  C.  B. 
The  statement  in  this  plea  would  not  amount  to  an  allegation  that  this  was  a  corpora- 
tion in  this  country.  The  defendant  should  have  denied  that  he  had  any  individual 
property  in  the  ship,  whereas  all  that  is  stated  is,  that  he  had  no  interest  but  as  a 
partner  in  the  company.]  Substituting  the  word  "corporation"  for  "company,"  it 
would  be  a  good  plea  of  liability  in  a  corporation  in  England  :  and  there  is  no  such 
word  as  "corporation"  in  France.  [Parke,  B.  We  are  now  on  general  demurrer  to 
the  plea :  then  the  question  is,  whether  it  sufficiently  shews  that  the  defendant  has 

{a)  See  Mr.  Justice  Story's  note  on  that  case.  Conflict  of  Laws,  p.  864,  n. 
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no  property  in  the  ship,  and  therefore  is  not  li;ible,  but  th.it  the  comp.iny,  of  which  he 

i.s  a  member,  is  alone  lialile  ;  and  what  the  efl'ect  of  that  is,  as  to  a  wrong  done  on  the 

high  seas,  which  is  the  highway  of  nations.]     That  is  the  question.     Tlie  defendant  is 

sought  to  be  made  liable  only  by  inference  of  law,  and  that  lets  in  the  question  how 

far  he  is  liable  being  a  subject  of  France.     It  is  difficult  to  see  how  otherwise  the 

defence  could  have  been  pleaded,  except  by  the  introduction  of  the  word  "corporation," 

which  would  solve  the  ditficulty  as  to  England,  but  only  creates  one  as  to  France.     The 

defendant  is  only  sought  to  be  made  liable  as  owner,  for  the  act  of  his  servant ;  he 

may  be  so  liable  in  one  country,  but  not  in  another:  then  the  plea  alleges  that  the 

defendant  is  not  responsible,  or  liable  to  be  sued  [890j  individually,  in  his  own  name 

or  person,  but  that  the  company  alone,  by  their  name,  are  liable  to  be  sued.     Triiiilvy  v. 

Viynkr  (1  Bing.  N.  C.  151  ;  4  M.  &  Scott,  G9.5)  somewhat  resembles  this  case.     There 

a  promissory  note  was  made  bj'  the  defendant  in  France,  and  indorsed  in  blank  by 

the  payee  in  that  country,  the  maker  and  payee  being  domiciled  there  ;  and  it  was 

held,  that  as  no  action  could  have  been  maintained  in  the  Fiench  Courts  of  law  in  the 

name  of  the  payee,  (the  indorsement,  according  to  the  law  of  France,  operating  as  a 

procuration  only,  and  not  as  a  transfer),  so  no  action  could  be  maintained  by  him  in 

our  Courts.     It  might  have  been  said  there,  that  the  defendant  was  liable  in  this 

country  by  reason  of  the  law  merchant.     There  are  several  cases  in  which  the  question 

has  been  considei'ed,  how  far  the  rights  of  foreign   companies  or  corporations  are 

recognized  in  England,  and  in  all  of  them  the  law  of  this  country'  has  been  governed 

by  the  law  of  that  in  which  such  companies  existed  :  Dutch  JJ'cd  India  Company  v.  Van 

Moses  (1   Stra.  612),  Henriqnes  v.  Dutch   JFest  India  Company  (2  Ld.  Raym.   1532), 

National  Bank  of  St.  Charles  v.  De  BernaJes  (Ky.  &  M.  N.  P.  C.  190),  AUvon  v.  Furnival 

(1  C.  M.  &  R.  277).     The  authorities  on  this  sul)ject  are  collected  in  the  last  edition 

of  Story  on  the  Conflict  of  Laws,  p.  811  ;  where  the  general  principle  is  laid  down, 

that,  "  in  regard  to  the  meiits  and  rights  involved  in  actions,  the  law  of  the  place 

where  they  oiiginated  is  to  govern  ;   but  the  forms  of  remedies,  and  the  order  of 

judicial    proceedings,    are   to    be   according   to   the   law   of    the    place    where    the 

action    is    instituted,    without    any    regard    to    the    domicile    of    the   parties,    the 

origin   of   the   right,  or   the   country   of   the   act."     Thus,  where   a   defendant   was 

held    to   bail   in    this   country    on    an    instrument    entered    into    in    France,    and 

bj'    which    his    property   only,    and    not   his    person,    was,    according    to   the    law 

[891]  of  France,  made  liable,  the  Court  discharged  him  on  motion  :  Melan  v.  Duke  de 

Fii.yames  (1  Bos.  &  P.  138).     There  Eyre,  C.  J.,  says,  "If  it  appears  that  this  contract 

creates  no  personal  obligation,  and  that  it  could  not  be  sued  as  such  by  the  laws  of 

France,  there  seems  to  be  fair  ground  on  which  the  Court  may  interpose  to  prevent 

a  proceeding  .so  oppressive  as  a  personal  arrest  in  a  foreign  country,  in  a  case  which, 

as  far  as  we  can  judge  at  present,  authorizes  no  proceeding  against  the  person  in 

the  country  in  which  the  transaction  passed.  ...     I  cannot  conceive  that  what  is 

no  personal  obligation  in  the  country  in  which  it  arises,  can  ever  be  raised  into  a 

personal  obligation  by  the  laws  of  another."     Here  the  defendant  becomes  an  owner 

merely  by  taking  .shares  in  the  company,  which  is  done  under  the  French  law.     It 

is  only  through  a  contract  that  he  is  made  liable  as  a  tort-feasor,  which  makes  the 

case  precisely  analogous  to  that  of  Trimhey  v.  Vignier.     Suppose  the  master  of  this 

vessel,  at  sea,  had  entered  into  a  contract  for  necessaries  for  the  vessel,  and  an  action 

were  brought  for  the  piice  of  them  against  the  defendant,  charging  him  as  owner ; 

the  plaintiti'  must  have  given  evidence  of  the  contract  under  which  the  defendant 

became  a  member  of  the  company,  which  was  entered  into  in  France,  and  under  the 

French  law.     And  if  there  be  any  distinction  between  a  case  of  contract  or  of  toi'l, 

it  is  a  distinction  in  favour  of  the  defendant,  who  is  charged  here  for  a  wrong  to  which 

he  is  no  paity,  merely  as  being  a  member  of  this  company,  and  therefore,  it  is  said, 

the  owner  of  the  vessel.     Holman  v.  Johnson  (Cowp.  341)  shews,  that  the  Court  will 

look  to  a  contract  made  abroad,  to  determine  the  liability  of  the  defendant.     A  crime 

committed  in  a  foreign  country  against  an  Englishman,  by  a  foreigner,  though  he  was 

then  acting  as  a  mariner  on  board  an  English  ship,  was  held  not  to  be  cognizable  in 

this  country  :  Rex  v.  Depardo  (1  Taunt   26).     On  the  [892]  same  principle,  this  is  not 

a  wrong,  cognizable  here,  in  a  party  who  is  interested  only  under  the  law  of  France, — 

even  supposing  the  act  had  been  done  by  the  defendant  himself.     You  cannot  sue  a 

foreigner  in  the  Courts  of  this  country  for  an  act  done  b\'  him  ag:iiiist  an  Englishman,  not 

within  the  British  dominions,  but  on  the  high  seas,  which  are  common  to  both  countries. 
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With  respect  to  the  other  pleas,  it  appeai-s  that  both  these  parties  submitted  the 
whole  wise  to  a  Court  of  competent  jurisdiction,  and  the  plaintiffs  ought  not  to  be 
permitted  again  to  litigate  the  same  mattei'  here.  In  Tarhion  v.  Taiidun  (4  M.  &  Sel. 
20),  the  judgment  of  a  foreign  Court  of  competent  jurisdiction  on  the  same  matter 
was  held  co'iiclusive.  In  Fhillips  v.  Hunter  (2  H.  Bl.  411),  Eyre,  C.  J.,  says— "It 
is  in  one  way  only  that  the  sentence  or  judgment  of  the  Court  of  a  foreign  state  is 
examinable  "in  our  Courts,  and  that  is,  when  the  party  who  claims  the  benetit  of  it 
applies  to  our  Courts  to  enforce  it.  .  .  .  In  all  other  cases,  we  give  entire  faith  and 
credit  to  the  sentences  of  foreign  Courts,  and  consider  them  as  conclusive  upon  us." 
With  respect  to  the  objection,  that  the  judgment  is  not  pleaded  by  way  of  estoppel, 
the  answer  is,  that  it  can  only  be  so  pleaded  where  it  is  matter  of  record,  but  a  foreign 
judgment  is  not  a  record  in  this  country  :  Harris  v.  Saunders  (4  B.  &  Ci'.  411  ;  6  D.  ife 
k  471).  [Parke,  B.  In  Plummer  v.  Il'oodburne  (4  B.  &  Cr.  625;  7  D.  &  R.  25),  a 
foreign  judgment  was  pleaded  by  way  of  estoppel :  so  also  in  Obicini  v.  BiUjh  (8  Bing. 
335;"  1  M.  &  Scott,  477).] 

The  Solicitor-General,  in  reply,  was  desired  to  confine  himself  to  the  question  on 
the  third  plea.  Suppose  a  tort  committed  by  a  Frenchman  against  an  Englishman 
in  a  part  of  Africa  where  no  law  exists ;  could  it  be  any  answer  [893]  to  an  action 
here,  that  by  the  French  law  the  defendant  was  not  liable  to  an  action  1  But  all  that 
this  plea  impoits  is,  that  the  action  ought  to  have  been  against  the  company  by  its 
name ;  it  does  not  say  that  the  shareholders  are  not  liable.  On  the  face  of  the  plea, 
this  appears  to  be  an  ordinary  commercial  partnership.  There  is  no  allegation  that 
either  the  property  or  the  person  of  the  defendant  could  not  be  made  liable  for  the 
damages  :  nor  is  there  any  allegation  that  he  is  not  domiciled  and  resident  in  England, 
so  as  to  owe  allegiance  to  the  whole  English  law.  He  admits  himself  to  be  the  owner 
of  the  ship.  [Parke,  B.  No  otherwise  than  as  a  proprietor  of  shares  in  the  company. 
The  whole  question  is,  looking  at  the  plea  on  general  demurrer,  whether  it  contains 
sufficient  averments  to  shew  that  this  company  is  in  the  nature  of  an  English  corpora- 
tion, so  that  members  of  it  are  not  proprietors  of  the  property  of  the  company.]  Not 
a  word  is  said  as  to  any  corporate  character  of  the  company.  The  defendant  does  not 
say  the  shareholders  are  not  individually  liable,  but  only  that  he  is  not  liable  to  be 
sued  in  this  action.  The  plea  merely  points  to  the  form  of  the  remedy  against  the 
company — that  they  are  the  parties  to  be  "  sued  and  impleaded."  Neither  does  it 
aver  that  there  were  any  other  shareholders,  so  that,  for  aught  that  appears,  the 
defendant  alone  may  constitute  the  whole  "  conipagnie."  The  Court  cannot  infer  the 
French  law  any  further  than  as  it  is  distinctly  stated  in  pleading. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Pakke,  B.  The  Court  (Lord  Abinger,  my  Brothers  Alderson  and  Gurney,  and 
myself)  have  delayed  giving  their  judgment  in  this  case,  not  on  account  of  the  difficulty 
of  the  question  of  law  which  arises  in  it,  but  of  the  ob-[894]-seurity  of  the  language 
used  in  the  third  plea,  and  the  doubt  as  to  its  true  construction. 

\yith  respect  to  the  fourth  and  fifth  pleas,  we  all  agree  that  they  are  bad  in  form  ; 
and  the  objection,  being  pointed  out  on  special  demurrer,  must  prevail.  These  pleas 
contain  no  answer  to  the  declaration  by  way  of  denial,  or  confession  and  avoidance, 
but  are  pleaded  in  the  nature  of  an  estoppel.  The  substance  of  the  plea  is,  that  the 
cause  of  action  has  been  already  adjudicated  upon,  in  a  competent  Court,  against  the 
plaintiff's,  and  that  the  decision  is  binding  upon  them,  and  that  they  ought  not  to  be 
permitted  again  to  litigate  the  same  question.  Such  a  plea  ought  to  have  had  a  proper 
commencement  and  conclusion,  "that  the  plaintiffs  ought  not  to  be  admitted  to  say 
that  the  defendant  was  guilty  :"  as  in  the  case  of  Fhmtner  v.  jroodhurne  (4  B.  &  C. 
625),  in  which  a  foreign  judgment  was  pleaded  by  way  of  estoppel. 

It  becomes,  therefore,  unnecessary  to  give  any  opinion  whether  the  pleas  are  bad 
in  substance ;  but  it  is  not  to  be  understood  that  we  feel  much  doubt  on  that  question. 
They  do  not  state  that  the  plaintiffs  were  French  subjects,  or  resiant,  or  even  present 
in  France,  when  the  suit  began,  so  as  to  be  bound  by  reason  of  allegiance,  or  domicile, 
or  temporary  presence,  by  a  decision  of  a  French  Court ;  and  they  did  not  select  the 
tribunal  and  sue  as  plaintifl's  ;  in  any  of  which  cases  the  determination  might  have 
possibly  bound  them.  They  were  mere  strangers,  who  put  forward  the  negligence  of 
the  defendant  as  an  answer,  in  an  adverse  suit,  in  a  foreign  country,  whose  laws  they 
were  under  no  obligation  to  obey. 
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The  fourth  and  Kfth  pleas  are,  therefore,  both  had,  and  our  judgment  upon  the 
demurrer  to  them  must  be  for  the  phiintiffs. 

With  respect  to  the  third  plea,  the  diftioulty  the  Coui-t  [895]  have  had  is,  to 
determine  its  meaning,  the  language  used  being  obscure,  peihaps  ])urposely  so. 

The  injury  complained  of  is  averred  to  have  arisen  on  the  high  seas,  out  of  the 
jurisdiction  of  England,  and  not  to  have  been  committed  by  the  defendant  personally, 
but  by  a  third  person,  who  was  master  of  a  French  vessel,  the  defendant  being  a 
French  subject.  So  far  the  plea  is  free  from  obscurity.  If  the  defendant  was  not 
liable  for  the  acts  of  that  other  by  that  law  which  is  to  govern  this  case,  he  has  a  good 
defence  to  the  action  ;  and,  for  the  defendant,  it  is  contended  that  the  pica  moans  to 
avei-  that,  by  the  law  of  France,  he  was  not  liable  for  those  acts,  but  that  a  body 
established  by  the  French  law,  and  analogous  to  an  English  corporation,  were  the 
proprietors  of  the  vessel,  and  alone  liable  for  the  acts  of  the  master,  who  was  their 
servant,  and  not  the  servant  of  the  individuals  composing  that  body  ;  and,  if  such 
be  the  true  construction  of  this  plea,  we  are  all  strongly  inclined  to  think  that  there 
is  a  good  defence  to  this  action.  On  the  other  hand,  the  plaintiffs  contend,  that  the 
plea  only  means,  that  in  the  French  Courts  the  mode  of  proceeding  would  be  to  sue 
the  defendant  jointly  with  the  other  shai'eholders  of  the  company  under  the  name  of 
their  association  :  and,  if  this  be  the  true  construction  of  the  plea,  we  all  concur  in 
the  opinion  that  the  plea  is  bad  ;  for  it  is  well  established,  that  the  forms  of  remedies 
and  modes  of  proceeding  are  regulated  .solely  by  the  law  of  the  place  where  the 
action  is  instituted — the  lex  fori ;  and  it  is  no  objection  to  a  suit  instituted  in  proper 
form  here,  that  it  would  have  been  instituted  in  a  different  form  in  the  Court  of  the 
country  where  the  cause  of  action  arose,  or  to  which  the  defendant  lielongs :  De  la 
Vega  v.  Vianna  (I  B.  &  Adol.  284) ;  Story  on  the  Conflict  of  Laws,  s.  5-56. 

On  the  question  as  to  the  true  construction  of  the  plea,  we  have  entertained  much 
doubt,  and  are  not  ultimately  agreed. 

[896]  Mv  Lord  Abinger,  and  my  Brother  Alderson,  think  that,  construing  the 
plea  most  strongl}'  against  the  defendant,  it  means  only  that  the  defendant  ought  to 
be  sued  jointly  with  his  co-owners,  and  in  the  name  of  the  society.  My  Brother 
Gurney  and  I  think,  certainly  not  without  some  doubt,  that  it  must  be  construed  to 
mean  that  the  defendant  is  not  individually  responsible,  that  is,  liable  in  any  way  for 
the  acts  of  the  master  by  the  law  of  France. 

This  diffei'ence  is  of  little  importance  to  the  ultimate  decision  of  the  case.  There 
can  be  no  judgment  upon  the  demurrer;  but  if  the  plea  is  to  be  understood  in  the 
sense  which  my  Brother  Gurney  and  I  ascribe  to  it,  the  same  defence  will  be  open 
on  the  general  issue. 

Judgment  for  the  plaintiffs  on  the  demurrers  to  the  fourth  and  fifth  pleas. 

Heap  and  Another,  Executors  of  Joseph  Heap,  Deceased  v.  Livingston  and 
Another.  Exch.  of  Pleas.  July  10,  184.3 — To  a  declaration  in  covenant,  by 
the  executors  of  a  lessor  against  the  assignee  of  the  lessee,  the  defendant  pleaded 
in  abatement,  that  the  estate,  &.C.,  of  the  lessee  vested  by  assignment  in  the 
defendants  jointly  with  B.,  who  became,  and  from  thence  until  <fcc.,  continued 
to  be  such  assignee,  jointly  liable  with  the  defendant  to  perform  the  covenants, 
and  that  the  breaches  of  covenant  were  committed  by  the  defendant  jointly  with 
the  said  B.  :  —Held  bad  on  demurrer,  for  not  stating  the  mode  in  which  B. 
became  assignee  jointly  with  the  defendant. 

[S.  C.  1  D.  &  L.  334 ;  12  L.  J.  Ex.  432 ;  7  Jur.  934.] 

Covenant  by  the  executors  of  a  lessor  against  the  assignees  of  the  lessee.  The 
declaration  stated,  in  substance,  that  Joseph  Heap,  since  deceased,  being  possessed 
of  a  certain  messuage  or  tenement  and  premises,  demised  the  same  to  John  Shaw, 
by  an  indenture  whereby  Shaw  covenanted  for  the  pa3'ment  of  rent  and  the  repair 
of  the  premises  ;  it  then  stated  the  death  of  Joseph  Heap,  having  made  the  plaintiffs 
his  executors ;  and  that  all  the  estate,  right,  title,  and  interest  of  the  said  .John  Shasv 
vested  in  the  defendants  by  assignment.  Breaches,  nonpayment  of  the  rent,  and 
non-repair. 

[897]  The  defendant  Livingston  pleaded  in  abatement,  that  the  estate,  right,  ifec. 
of  the  said  John  Shaw  vested  by  assignment  in  the  defendants  jointly  with  one  John 
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Bniimnivll,  who  liccame,  and  from  thence  until,  X'c.  continueil  to  be  such  assij^nee,  jointly 
lialile  with  the  defendants  to  perform  the  said  covenants,  and  that  the  said  several 
breaches  of  covenant  were  committed  by  the  defendants  jointly  with  the  said 
John  Urammall. 

.Special  demurrer,  assigning  for  cause,  that  the  mode  in  which  the  assignment  was 
made  being  within  the  defenrlaiit's  cognizance,  he  ought  to  have  shewn  with  particu- 
larity how  the  assignment  was  made,  whether  by  deed  or  otherwise,  that  the  Court 
might  see  if  the  estate  did  legally  vest  in  Hrammall  jointly  with  the  two  defendants, 
and  that  the  defendants  might  be  able  to  crave  oyer  of  any  deed,  and  might  know 
how  to  be  able  to  fix  Rrammall  in  another  action.     Joinder  in  demurrer. 

Cleasby  argued  in  support  of  the  demurrer  (June  27). — This  plea  is  bad  for 
uncertainty.  There  is  undoubtedl}'  no  precedent  of  a  plea  in  abatement  in  which  the 
defendants'  whole  title  is  set  out;  although,  upon  principle,  there  does  not  seem  to  1)0 
any  reason  why  it  should  not  be  stated  in  a  plea  in  abatement,  as  well  as  in  a  plea  in 
bar.  But  here  the  defendants  are  chai'ged  as  assignees  of  the  term  ;  and,  in  order  to 
render  this  defence  sufficient,  the  plea  certainly  ought  to  have  shewn  in  what  manner 
Brammall  became  jointly  liable  with  them,  in  order  to  give  the  plaintifTs  a  remedy 
against  him.  The  rule  as  to  the  allegation  of  title  in  pleading  is  thus  laid  down  in 
Stephen  on  Pleading,  3.50  (4th  ed.) :  "The  rule  on  this  subject  appears  in  general  to 
be,  that  it  is  not  necessary  to  allege  title  more  precisely  than  is  sufficient  to  shew 
a  liability  in  the  party  charged,  or  to  defeat  his  present  claim.  Except  as  far  as  these 
objects  may  require,  a  party  is  not  compellable  to  shew  the  precise  estate  which  his 
adversary  holds,  even  in  [898]  a  ease  where,  if  the  same  person  were  pleading  his 
own  title,  such  precise  allegation  would  be  necessary.  The  reason  of  this  difJ'erence 
is,  that  a  party  must  be  presumed  to  be  ignorant  of  his  adversary's  title,  though  he 
is  bound  to  know  his  own."  An  executor,  who  pleads  in  abatement,  is  bound  to  set 
out  the  w-ill ;  and  that  appears  to  be  a  stronger  case  than  the  present,  because  it  is 
only  by  will  that  he  could  acquire  title.  It  is  not  sufficient  that  the  defendant 
should  shew  that  another  person  ought  to  be  joined  with  him  in  the  action  ;  he  ought 
to  shew  in  what  way  that  person  is  liable.  Where  a  plaintifl:'  derives  title  from  a  lessor, 
he  has  to  set  out  the  title  fully,  and  cannot  aver  generally  that  all  the  estate,  title, 
(fee.,  came  to  him  by  assignment.  So  here,  the  defendant,  who  must  know  his  own 
title,  ought  to  set  it  out  with  more  particularity.  Indeed,  greater  certainty  is 
required  in  a  plea  in  abatement  than  in  a  plea  in  bar. 

J.  W.  Smith,  contrk.  First,  this  plea  is  sufficient  on  principle  The  same  subject- 
matter  of  defence  might  have  been  raised  by  a  plea  in  bar :  the  defendant,  instead  of 
pleading  in  abatement,  might  have  taken  issue  on  the  allegation  in  the  declaration, 
that  the  estate  of  Shaw  vested  in  the  defendant  by  assignment,  and  the  plaintiff' 
could  not  have  succeeded  on  that  issue,  unless  he  shewed  that  the  whole  vested  in 
the  defendants  alone :  Hare  v.  Catm-  (Cowp.  766).  The  plaintiRs,  therefore,  are 
benefited  rather  than  prejudiced  by  this  plea,  for  they  obtain  more  information  by 
it  than  if  there  had  merely  been  a  traverse  of  that  averment  in  the  declaration,  and 
now  get  a  better  writ,  which  in  that  case  they  could  not  have  done.  The  plea  may 
possibly  amount  to  an  argumentative  traverse,  but  that  is  not  made  a  ground  of 
demurrer.  The  plaintiffs  may  now  bring  a  fresh  action,  and  will  have  costs  against 
the  defendants  [899]  under  the  stat.  3*4  Will.  4,  c.  42,  s.  10,  if  they  have  pleaded 
the  plea  falsely.  Secondly,  the  authorities,  so  far  as  any  are  to  be  found  upon  this 
point,  appear  also  to  be  in  favour  of  the  sufficiency  of  the  plea ;  and  it  is  admitted 
that  theie  is  no  precedent  of  a  plea  in  abatement  in  which  the  title  is  more  fully  set 
out  than  here.  The  case  of  an  executor  pleading  in  abatement  is  rather  an  authority 
in  favour  of  the  defendants:  for  it  is  said  in  Com.  Dig.  Abatement,  (E.  10),  that 
"the  plea  that  there  is  another  executor  not  named  is  good,  though  it  does  not  say 
that  the  will  is  proved  : "  and  so  is  the  precedent  in  1  Wentworth,  58.  [Parke,  B. 
Because  the  executor  derives  his  title  from  the  will,  and  not  from  the  probate.]  If 
the  rule  were  to  be  so  strict  as  is  contended  for  by  the  plaintiflPs,  it  might  often  be 
productive  of  much  inconvenience  and  hardship.  A  joint-tenant  may  be  able  to  set 
out  his  title  with  precision,  but  a  tenant  in  common  may  have  acquired  his  title 
after  many  mesne  assignments,  and  mav  know  nothing  whatever  of  the  title  of 
his  co-tenants. 

Cleasby,  in  reply.  There  can  be  no  hardship  in  either  case  in  requiring  the 
defendant  to  set  out  his  title  fully.     If  he  is  a  joint-tenant,  he  is  seised  per  my  et 
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pel-  tout,  ;iiid  may  therefore  be  rcasoii.ibly  expeetod  to  know  the  title  to  the  whole 
premises.  And  if  he  is  possessed  as  a  tenant  in  common,  he  is  at  least  lioiind  to 
shew  his  own  title,  though  he  may  not  know  that  of  his  companions.  [I'arke,  B., 
mentioned  Curtis  v.  SpitI// (\  Bing.  N.  C.  756;  1  Scott,  737),  as  confirming  JIare  v. 
Cali/i:] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  hy 

Pakke,  B.  In  this  case  the  defendant  pleads  in  abatement  the  non-joinder  of 
another  joint  tenant,  as  joint  [900]  assignee  of  the  term,  and  the  objection,  on  special 
demurrer,  is  that  the  plea  does  not  state  his  title  specially.  We  arc  of  opinion  that 
this  objection  is  good. 

The  general  form  of  pleading  is  allowed  to  the  plaintiff,  because  he  cannot  be  pre- 
sumed to  know  the  particulars  of  the  defendant's  title.  The  reason  ceases,  where  the 
defendant  pleads  his  own  title  as  joint  tenant,  for  he  must  be  presumed  to  know  how 
he  became  such.     On  principle,  tlicrefore,  the  plaintitt's  objection  is  well  founded. 

There  are  no  precedents  precisely  in  point ;  but  there  ai-e  some  which  ali'ord  a 
strong  analogy.  In  real  actions,  where  the  defendant  pleads  joint  tenancy  of  his  own 
part,  he  ought  to  shew  by  whose  feotrraent :  Dyer,  32  a.,  and  Com.  Dig.  Abatement, 
(F.  5) ;  and  in  actions  against  an  executor,  a  plea  of  abatement  of  non-joinder  states 
that  the  testator  made  his  will,  and  appointed  the  ilefendant  eo-e.xecutor  :  Brownl. 
Ked.,  199  and  200. 

It  was  argued  by  the  plaintiffs'  counsel,  that  this  was  properly  a  plea  in  bar,  and 
was  good  in  substance  ;  and  if  it  was  so,  the  defendant  might  avail  himself  of  it, 
there  being  no  special  demurrer  on  the  ground  that  it  was  an  argumentative  ti'averse 
of  the  averment  that  all  the  estate  vested  in  the  defendant  by  assignment.  And  the 
case  of  Hare  v.  Cator  was  cited,  to  which  may  be  added  Curtis  v.  Spifti/,  where  the 
Court  of  Common  Pleas  held,  that  if  the  defendant  was  assignee  of  part  of  the  land 
only,  he  was  entitled  to  a  verdict  on  the  issue  that  all  the  estate  did  not  vest  in  him 
by  assignment,  contrary  to  the  dictum  of  Mr.  Justice  Holroyd,  in  Merceran  v.  Dowson 
(5  B.  &  C.  -IrSi  ;  8  D.  &  K.  364).  But  in  this  case  the  defendant  does  not  take  part 
of  the  estate  ;  he  is  seised  per  my  et  per  tout  in  the  whole  ;  and  the  cases  cited  do 
not  apply.  His  plea  is  properly  pleaded  in  abatement ;  but  for  the  reason  before 
given,  is  bad  in  form. 

Judgment  for  the  plaintiff  of  respondeant  ouster. 

[901]  Locke  and  Others  v.  James.  Exch.  of  Pleas.  July  10,  1843. — A  testator, 
by  his  will  duly  executed,  devised  certain  real  estates  to  R.  N.  in  fee,  subject  to 
and  charged  with  an  aiuiuity  of  six  hundred  pounds  a  year,  which  he  gave  to 
his  daughter  E.  J.  for  her  life,  with  powers  of  distress  and  entry  on  the  devised 
estates,  in  case  the  annuity  were  in  arrear.  He  subsequently  erased  with  a  pen 
the  word  "six,"  and  inserted  over  it  the  word  "two,"  leaving  however  the  word 
"  six  "  legible,  in  each  place  where  it  occurred;  and  on  the  same  day  he  added 
a  memorandum  or  codicil  to  his  will,  signed  by  him  in  the  presence  of  one  witness 
only,  recognizing  the  above  alterations. — Held,  that  the  substitution  of  "  two  " 
for  "six"  hundred  was,  under  these  circumstances,  inoperative,  and  that  E.  J. 
retained  a  legal  interest  in  the  annuity  of  £600. 

[S.  C.  13  L.  J.  Ex.  186.] 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiffs'  close,  and 
seizing  the  cattle  of  the  plaintiffs,  which  trespasses  the  defendant  justified  as  a  distress 
for  the  airears  of  an  annuity  of  £600,  alleged  by  her  plea  to  have  been  granted  to 
her  by  the  will  of  one  Ralph  Nicholson  the  elder,  and  to  be  thereby  charged  upon  and 
payable  out  of  certain  lands,  of  which  the  close  on  which  the  distress  was  made  was 
parcel. 

The  plaintiffs  traverseil  that  such  annuity  of  £600  was  so  granted  and  chaiged, 
and  thereon  issue  was  joined  ;  and  as  the  proper  finding  of  that  issue  depended  on  a 
question  of  law,  the  parties  agreed  that  judgment  should  be  entered  in  pursuance  of 
the  25th  section  of  the  3  &  4  Will.  4,  c.  42,  according  to  the  opinion  of  the  Court 
upon  the  following  facts  : — • 

October  18th,  1828.     The  said  Ralph  Nicholson  the  elder,  by  his  will  of  this  date, 
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and  wliiiih  was  duh'  signed  and  attested  according  to  the  law  as  it  then  existed,  so 
as  to  pass  and  charge  real  estates,  after  directing,  in  the  first  place,  that  all  his  just 
debts,  and  funeral  and  testamentary  expenses,  should  be  paid  and  satisfied,  proceeded 
as  follows  : — ''  I  give,  devise,  and  bequeath  all  my  estates  situate  in  the  parishes  of 
Utting  and  Langford,  and  of  Woodham-Ferris,  all  in  the  county  of  Essex,  unto  my 
son  Kalph  Nicholson,  his  heirs  and  assigns  for  ever,  subject  to  and  charged  with  the 
payment  of  an  annuity  or  clear'  yearly  sum  of  six  hundred  pounds,  which  I  give  to 
my  daughter  Elizabeth  .lames  for  and  during  her  natural  life,  to  be  paid  to  her  by 
equal  half-yearly  payments,  from  the  first  of  the  usual  quarter  days  after  my  death, 
but  without  any  anticipation  or  assignment  of  the  growing  payment  thereof,  for  her 
sole  use  and  benefit,  independent  of  any  future  husband,  and  so  as  not  to  be  snbject 
to  his  del)ts,  engagements,  or  [902]  control,  so  that  her  receipt  may  from  time  to 
time  be  a  good  and  sutiicient  discharge  from  the  same." 

The  will  then  contained  a  declaration,  that  when  and  so  often  as  the  said  annuity 
of  £G00,  or  any  part  thereof,  should  be  in  arrear  for  one  calendar  month  after  any  of 
the  days  of  payment,  it  should  be  lawful  for  the  said  Elizabeth  James  to  take  and 
distrain  upon  any  part  of  the  premises  so  charged  with  the  payment  thereof,  for  the 
purpose  of  satisfying  the  arrears  of  the  said  annuity  ;  and  by  the  said  will  power  was 
also  given  to  the  said  Elizabeth  James,  in  the  event  of  the  said  annuity  of  X600  being 
in  arrear  aftei'  any  of  the  days  of  payment,  to  enter  upon  the  premises  so  charged 
with  the  payment  thereof,  and  to  hold  the  same,  and  to  receive  the  rents,  until  she 
should  be  fully  satisfied  the  arrears  of  the  said  annuity.  And  after  other  bequests 
and  dispositions,  the  testator,  as  to  all  the  rest,  residue,  and  remainder  of  his  estate, 
after  payment  of  his  just  debts,  funeral  and  testamentary  expenses,  and  the  legacies 
and  annuities  thereinbefore  bequeathed,  and  the  duty  payable  in  respect  thereof,  gave 
and  bequeathed  the  same  unto  his  son  Ralph  Nicholson,  his  heins,  executors,  adminis- 
ti'ators,  and  assigns. 

15th  August,  1830.  On  this  date  the  testator  erased  with  his  pen  the  word  "six," 
in  each  case  where  it  occurred  in  the  said  will  with  reference  to  the  said  annuity 
therein-mentioned  to  have  been  given  to  the  said  Elizabeth  James,  and  inserted  over 
the  same  the  word  "two,"  leaving,  however,  the  word  "six"  still  legible  in  each  case 
where  it  had  originally  occurred  ;  and  on  the  same  day  he  added  a  memorandum  or 
codicil  to  his  will,  signed  by  him  in  the  presence  of  one  witness  only,  referring  to  the 
said  alterations  as  follows: — "The  alterations  in  the  first  sheet  and  in  the  second 
sheet,  all  i-elating  to  the  said  annuities  left  to  my  daughter  Elizabeth  James  and  her' 
children,  were  made  by  me  the  15th  of  August,  1830.  Witness  my  hand,  Ralph 
Nicholson." 

[903]  The  testator  added  two  other  memoranda  by  way  of  codicils  to  his  said  will, 
the  first  bearing  date  the  1st  of  February,  1831,  and  the  other  without  a  date,  neither 
of  which  wei'e  attested  ;  the  fii'st  stating  that  he  had  cancelled  the  legacies  to  his 
executors,  and  referring  to  the  obliterations  in  sheet  5  to  that  effect ;  and  the  other 
referring  to  the  appointment  of  an  additional  executor  ;  and  also  a  third  memorandum 
by  way  of  codicil,  signed  by  him,  but  without  date  and  unattested,  by  which  he  stated 
that  he  had  cancelled  the  annuity  he  bequeathed  to  Edward  Thomas,  in  sheet  2  in  the 
said  will. 

16th  December,  1831.  The  testator  died  without  further  altering  his  will,  and 
the  same  was  proved  by  all  the  executors  therein  named,  in  the  Prer'Ogative  Coui't  of 
the  Ai-chbishop  of  Cantei'bury,  on  the  30th  of  the  same  month.  The  personal  estate 
of  the  testator  is  suflncient  to  pay  his  debts,  and  the  aimuity  or  yearly  sum  of  £600, 
originally  mentiorred  in  the  said  will,  and  also  all  other  annuities  and  legacies  bequeathed 
thereby.  The  plaintiff's  are  the  devisees  in  trust,  under  the  last  will  and  testament 
of  Ralph  Nicholson  the  son,  referred  to  in  the  above-mentioned  will,  of  the  lands  and 
hereditaments  devised  to  him  by  the  said  will  of  Ralph  Nicholson  the  elder,  including 
the  close  in  question. 

Either  party  may  pr'oduce  at  the  argument  the  will  itself  and  codicils,  and  which 
may  be  r'ead  and  referred  to  as  part  of  the  special  case.  The  question  for  the  opinion 
of  the  Court  is,  whether  the  said  Elizabeth  James  is  entitled,  under  the  will  of  Ralph 
Nicholson  the  elder,  to  an  annuity  of  £600,  charged  upon  the  lands  therein  mentioned, 
to  be  devised  to  Ralph  Nicholson,  the  son,  or  to  an  annuity  of  £200  only,  under  the 
said  will  and  codicils  thereto,  charged  upon  the  said  lands. 

If  the  defendant  Elizabeth  James  is  entitled  to  an  annuity  of  £600  char'ged  upon 
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the  aliovo-meiitioned  lands,  tlieii  jndt;iuciit  is  to  he  entered  for  the  defendant;  if  not, 
[904]  judgment  is  to  be  entered  for  the  phiintiU's,  with  -tOs.  damages. 

The  case  was  argued  in  the  course  of  these  sittings  (June  23),  by 

Martin,  for  the  plaintiffs.  The  effect  of  the  will  and  codicil  is,  that  an  annuity  of 
£"200  only  is  charged  upon  the  real  estate,  in  favour  of  the  defendant.  The  case  of 
Bootle  V.  BJiniilfll  (1  Meriv.  193)  establishes,  that  where  a  testator  dies  possessed  of 
personal  as  well  as  real  estate,  the  personalty  is  the  priniarj'  fund  to  which  to  resort 
for  the  satisfaction  of  legacies,  although  they  are  charged  by  the  will  upon  the  real 
estate.  And  Fif:r/rnil(l  v.  Fiel'l  (1  Russ.  425)  is  an  express  authoi-ity  that  the  same 
rule  is  applicable  to  annuities  as  to  legacies,  in  this  respect.  This  is,  in  truth,  nierel3' 
a  bequest  out  of  the  per.sonaltv,  with  the  right  to  resort  to  the  real  estate  in  aid  of 
it  :  J'Ackham  v.  C'nitwvll  (3  Myl.  &  Cr.  763). 

Then,  inasmuch  as  the  alteration  in  the  amount  of  the  annuity  is  made  by  a  codicil 
which,  for  want  of  a  sufficient  attestation,  cannot  operate  as  a  devise  of  the  real  estate, 
the  rule  as  to  principal  and  accessory  applies  ;  the  principal  being  gone,  the  accessory, 
the  remedy  against  the  land,  is  gone  also,  and  such  remedy  remains  merely  in  respect 
of  the  reduced  annuity.  [Parke,  B.  The  testator  makes  an  alteration  with  respect  to 
a  charge  upon  land,  and  that  cainiot  take  effect.  The  question  is,  whether,  if  the 
alteration  cannot  take  effect  to  the  full  extent  of  the  testator's  intention,  it  shall  take 
effect  at  all.  It  is  evident  he  did  not  intend  to  make  any  altei'ation,  unless  it  could 
t<xke  effect  as  to  the  charge  on  the  land.]  This  being  primarily  a  charge  on  the 
personal  estate,  it  is  revoked  pro  tanto  ;  and  the  primaiy  charge  being  revoked,  the 
accessory,  viz.,  the  remedy  by  distress  against  the  land,  given  in  another  part  of  the 
will,  can  also  exist  only  in  respect  of  the  reduced  annuity.  The  [905]  case  of  Brudi'vdl 
V.  Boughfon  (2  Atk.  268)  is  directly  in  point  for  this  purpose.  There  it  was  held,  that 
wherever  a  testator  gives  a  personal  legacy  chai'ged  on  real  estate,  and  by  a  codicil 
not  attested  according  to  the  Statute  of  Frauds  the  legacies  are  diminished  in  amount, 
the  reduced  legacies  only  are  a  charge  upon  the  land.  That  case  was  recognized  in 
HabeigJiam  v.  Vincent  (2  Ves.  jun.  204),  The  Duke  of  Bolton  v.  IFilliaiiis  (cited,  id.  216), 
and  The  Attorney -General  v.  Ward  (3  Ves.  327).  [Parke,  B.  The  question  here  is  not 
as  to  the  effect  of  the  codicil,  but  quo  animo  the  erasures  were  made  in  the  will.  If 
they  were  only  conditional,  in  order  to  the  substitution  of  a  new  charge,  then  the 
question  is,  whether,  as  they  cainiot  so  operate,  the  cancellation  is  not  void  altogether.] 
The  effect  is  the  same,  however  the  revocation  takes  place.  No  particular  form  is 
necessary  for  revoking  a  bequest  of  personalty ;  it  is  only  necessary  to  shew  a  clear 
intention  to  revoke,  which  the  testator  does  here  by  these  obliterations.  If  the  will 
related  merely  to  personalty,  this  clearly  would  be  a  good  revocation,  and  there  would 
be  substituted  a  bequest  of  £200  a  year  instead  of  £600.  And  where  there  is  a 
good  bequest  out  of  personalty,  and  there  is  personal  estate  to  satisfy  it,  if  it  be  revoked 
01'  modified,  the  auxiliary  charge  upon  the  land  is  altered  too.  The  sixth  section  of 
the  statute  of  Frauds  expressly  declares  that  a  will,  even  of  lands,  shall  be  revoked 
by  obliteration,  as  well  as  by  a  subsequent  testamentary  instrument ;  and  the  only 
question  in  this  ease  is,  is  there  a  valid  sul)stitution  of  the  smaller  gift  for  that  which 
is  obliterated'?  [Rolfe,  B.  Is  it  not  the  same  in  effect  as  if  two  legacies  were  given, 
of  £600  and  £200,  and  there  were  an  obliteration  of  the  former  1]  Yes;  and  that 
would  be  a  good  revocation,  whether  it  were  a  charge  on  the  land  or  otherwise. 

Coote,  contra.  The  defendant  is  entitled  to  an  annuity  [906]  or  rent-charge  of 
£600  a-year  during  her  life.  This  is  a  specific  devise  of  realty,  charged  with  the  pay- 
ment of  this  annuity,  which  distinguishes  this  case  from  tho.se  that  have  been  cited. 
Other  parts  of  the  testator's  freehold  estates  are  then  given  to  other  persons  for  other 
pui'poses  ;  and  then  comes  the  residuary  clause,  whereby  all  his  residuary  real  estate 
is  made  subject  to  the  annuities  and  legacies.  If  by  the  erasures  and  alterations  in 
the  will  the  testator  had  fully  effected  his  purpose  of  revocation,  why  should  he  make 
the  codicil  to  confirm  those  alterations  1  It  is  clear  on  the  authorities  that  he  has  not 
effected  his  purpose  of  reducing  this  annnity.  A  testator  may,  no  doubt,  revoke  a 
bequest  in  his  will  by  obliteration,  but  it  must  be  done  animo  revocandi ;  if  it  be  not 
so,  but  merely  for  the  purpose  of  substitution,  the  sixth  section  of  the  Statute  of 
Frauds  does  not  apply,  and  the  case  must  be  looked  at  subject  to  the  general  restric- 
tions of  that  statute  :  Short  v.  Smith  (4  East,  419) ;  Kirke  v.  Kirke  (4  Kuss.  435).  If, 
therefore,  there  had  been  no  codicil,  this  obliteration  alone  could  not  have  revoked 
the  original  gift.     But  then  the  plaintiff's  rely  on  the  lule  of  equity,  which  is  stated 
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in  iShaidaii  v.  Goodrich  (8  Ves.  G81),  th;it  wheie  there  is  ;i  charge  on  land  l)y  way  of 
pledge  or  security  for  a  gift  of  personalty,  if  that  gift  be  taken  away  or  altered,  the 
pledge  also  fails  or  is  altered  accordingly.  But  that  rule  is  applicable  only  to  the  case 
of  general  legacies  charged  on  the  whole  real  and  personal  estate.  Here,  however,  the 
personal  estate  is  not  primarily  charged,  but  the  real  estate  which  is  specifically  devised 
to  the  testator's  son.  [Kolfe,  B.  If  the  son  had  died  in  his  lifetime,  which  would 
have  borne  the  annuity,  the  heir  or  the  executor?]  The  land  would  have  descended 
to  the  heir,  he  being  a  trustee  for  the  annuitant.  In  Urudenell  v.  JJaughfoii,  the  legacies 
were  mere  personal  gifts,  and  there  followed  a  general  devise  of  real  estate,  after  pay- 
[907]-ment  of  debts  and  legacies.  In  such  a  case,  no  doubt,  the  personal  estate  is 
primarily  charged,  because  the  law  presumes  a  direction  to  the  executors  to  pay  the 
legacies  out  of  it.  It  caiuiot  be  argued  that  any  express  words  of  exemption  of  the 
personal  estate  ai-e  required,  in  respect  to  legacies  or  annuities,  though  there  are  in 
respect  to  debts,  which  by  law  are  charged  on  the  personal  estate.  This  is  well  put 
in  the  argument  of  Mr.  Pepys,  in  Kirkc  v.  Kirke  (4  Euss.  448)  "  The  law  throws  the 
debts  upon  the  personalty,  which,  therefore,  must  always  remain  liable.  .  .  .  Legatees 
are  in  a  situation  altogether  difl'erent.  The  testator  may  give  his  legacies  out  of  what 
fund  he  pleases ;  and  if  he  gives  them  in  such  a  manner  that  they  are  charged  only 
on  his  lands,  no  claim  can  be  set  up  against  his  personal  assets.  In  such  a  case  it 
is  improper  to  say  that  the  personalty  is  exonerated  ;  the  personalty  never  became 
liable,  and  therefore  does  not  require  to  be  exonerated."  And  the  Master  of  the 
KoUs  says,  (ib.  449),  "  If  the  pecuniary  legacy  be  not  given  generally,  but  is  given  only 
out  of  a  particular  fund,  there  the  legatee  can  have  recourse  only  to  the  particular 
fund  :  and  in  this  lespect  there  is  an  essential  difference  between  debts  and  legacies." 
Fitzf/erald  v.  Field  (1  Euss.  425)  is  distinguishable,  because  there  there  was  an  express 
direction  that  the  annuities  should  in  the  first  instance  be  paid  out  of  the  personal 
estate ;  whereas  here  the  real  estate  devised  to  Ealph  Nicholson,  and  not  the  personal 
estate,  is  made  the  primary  fund  for  the  .satisfaction  of  them.  In  Beckett  v.  Harden 
(4  M.  &  Selw.  1),  the  testator  devised  to  J.  B.  all  his  plantations,  lands,  stocks,  slaves, 
(fee.  &c.,  in  the  island  of  St.  Kitt's,  to  the  use  that  W.  B.  should  have  an  annuity  of 
£150  for  his  life,  to  be  issuing  thereout,  and  subject  to  and  chargeable  as  aforesaid, 
to  the  use  of  J.  B.  in  fee.  By  a  codicil,  reciting  the  death  of  VV.  B.,  he  devised  the 
same  annuity  to  [908]  trustees  in  trust  for  M.  (x.  ;  and  by  a  second  codicil,  he 
revoked  that  part  of  the  first  in  which  he  had  given  the  annuity  of  £150  to  M.  G., 
and  instead  thei'eof  gave  her  £20  a-year  for  life.  And  it  was  held,  that  the  annuity 
given  to  M.  (i.  was  not  reduced  by  the  second  codicil,  it  not  having  been  executed 
aocoiriing  to  the  Statute  of  Frauds.  There,  as  here,  personal  estate  was  mixed  up 
with  the  gift ;  but  there  was  also,  as  here,  an  express  charge  of  the  legacy  on  the  real 
estate.  So,  in  Mortimer  v.  IVesl  (2  Sim.  274),  the  testator,  by  his  will,  gave  an  annuity 
payable  out  of  his  freehold,  copyhold,  and  personal  estate ;  and  by  a  codicil,  not  duly 
attested,  revoked  the  annuity  :  it  was  held  that  it  nevertheless  remained  a  charge 
upon  the  freehold  estate.  The  distinction  is  between  the  cases  in  which  there  is  a 
general  gift  of  real  and  personal  estate,  the  land  being  merely  a  pledge  for  the  payment 
of  the  legacy,  and  a  specific  devise  of  the  land  as  the  "primary  fund,  which  is  the  case 
here.  In  such  case,  it  matters  not  that  the  testator  has  also  made  the  personal  estate 
liable  to  the  same  charge. 

Martin,  in  reply.  It  cannot  be  doubted  that  the  alterations  in  other  parts  of 
this  will,  e.g.  the  substitution  of  an  annuity  of  £50  instead  of  £150,  are  effectual ;  (^) 
yet  this,  of  the  £200  instead  of  £600,  is  said  not  to  be  so,  though  all  were  made  at 
the  same  time,  and  dearly  in  the  exercise  of  the  same  intention.  [Eolfe,  B.  The  words 
"  after  her  decease  "(i)  are  also  struck  out ;  but  can  that  change  a  postponed  into  an 
mimediate  devise?]  The  codicils  all  shew  that  the  testator's  object  was  thereby  to 
I'eheve  his  personal  estate,  for  the  benefit  of  the  more  immediate  objects  of  his  bounty  ; 
and  he  has  done  all  which  by  the  law,  as  it  then  stood,  was  sufficient  for  that  purpose  ; 
yet  It  IS  contended  that  this  is  to  have  no  eflfect,  in  direct  defiance  of  his  intention  as 
so  staffed.  Here  there  was  a  clear  [909]  animus  revoeandi,  although  there  was  also  an 
intention  of  substitution.  The  case  of  Short  v.  Smith  was  merely  a  substitution  of 
other  trustees  to  carry  into  effect  the  same  objects,  leaving  every  bequest  and  disposi- 

(/*)  These  alterations  appeared  on  the  face  of  the  original  will,  which  was  produced 
to  the  Court.  ^  ^ 
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tion  of  the  property  untouched.  Kirke  v.  yuWi'e  is  quite  distiiiguishahle  :  the  judgment 
in  that  case  pi'oceeded  on  the  ground  that  the  charge  was  to  be  paid  exchisively  out 
of  the  real  estates,  and  that  the  personal  estate  was  not,  by  the  will  in  its  oiiginal 
state,  applicable  at  all  to  the  payment  of  the  legacies.  It  is  a  mistake  to  suppose, 
that  in  respect  of  the  annuity  in  question  in  the  case  of  Fitzgernhi  v.  Field,  there  was 
a  direction  that  the  personalty  should  be  primarily  charged.  In  Beckett  v.  Harden, 
the  alteiation  was  by  a  codicil,  which  makes  all  the  ditl'erence  ;  and  there  it  was  a 
charge  on  part  only  of  the  personalty, — on  a  particidar  estate,  with  the  stock  upon  it. 
Here  the  revocation  is  not  by  the  codicil,  but  by  the  obliteration.  In  Mortimer  v.  Wed, 
also,  the  only  question  was  to  the  operation  of  a  codicil. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parkk,  B.     The  material  facts  in  this  case  were  as  follows. 

Kalph  Nicholson,  by  his  will,  duly  signed  and  published  in  the  presence  of  and 
attested  by  three  witnesses,  devised  certain  real  estates  in  Essex  to  his  son  Ralph 
Nicholson  in  fee,  charged  with  the  payment  of  an  ainiuity  of  six  hundred  pounds  to 
his  daughter  Elizabeth  James,  the  defendant,  for  her  life,  with  the  usual  powers  of 
distress  and  entry  ;  and  after  various  other  devises  and  bequests,  he  gave  all  the  residue 
of  his  estate,  after  payment  of  his  debts,  and  the  legacies  and  annuities  thereinbefore 
bequeathed,  and  the  duty  payable  thereon,  to  his  said  son,  his  heirs,  executors  and 
administrators.  On  the  1.5th  of  August,  1830,  the  testator  with  his  pen  erased  the 
word  "  six,"  in  the  gift  of  [910]  the  annuity,  and  wrote  over  it  the  word  "  two,"  leaving, 
however,  the  word  "  six  "  still  legible  :  and  on  the  same  day,  he  signed  a  codicil  in  the 
presence  of  and  attested  by  one  witness  only,  mentioning  that  he  had  on  that  day  made 
the  above-mentioned  alteration. 

The  testator  died  in  December,  1831,  and  his  will  and  codicil,  with  other  codicils 
not  material  to  be  now  considered,  were  duly  proved  soon  after  his  decease,  and  the 
executors  possessed  themselves  of  his  personal  estate,  which  was  more  than  sufficient 
to  satisfy  his  debts  and  legacies,  including  the  annuities. 

The  plaintiffs  are  the  parties  entitled  to  the  real  estate  under  Ralph  Nicholson, 
the  devisee,  and  they  have  brought  the  present  action,  which  is  an  action  of  trespass 
for  seizing  their  goods  under  a  distress.  The  question  is,  whether  the  defendant  is 
entitled  under  the  will  and  codicil  to  an  annuity  of  £600  per  anrnim,  or  to  an 
annuity  of  £200  per  annum  only.  If  she  is  entitled  to  £600  per  annum,  then  it 
is  admitted  that  the  distress  was  lawful,  and  that  this  action  cannot  be  maintained. 

It  was  not,  and  indeed  could  not  have  been,  disputed,  but  that  if  the  aniuiity  had 
been  charged  on  the  real  estate  onlj^,  then  neither  the  erasure  nor  the  codicil  could  have 
affected  it.  The  erasure  would  have  had  no  effect,  because  the  testator  did  not  mean 
to  destroy  the  annuity  of  £600  per  annum  in  any  other  way  than  by  substituting  for 
it  an  annuity  of  £200  per  annum.  The  substitution  in  the  will  was  inoperative, 
having  been  made  after  the  subscription  of  the  witnesses,  not  in  their  presence,  and 
without  republication  ;  and  the  substitution,  for  the  purpose  of  giving  effect  to  which 
the  erasure  was  made,  thus  failing,  the  law  is  clear  that  the  erasure  fails  also.  It 
is  treated  as  an  act  done  by  mere  misbike,  sine  animo  cancellandi.  What  the  testator 
in  such  a  case  is  considered  to  have  intended,  is  a  complex  act,  to  undo  a  previous 
gift,  for  the  purpose  of  making  another  gift  in  its  place.  If  the  latter  [911]  branch 
of  his  intention  cannot  be  effected,  the  doctrine  is,  that  there  is  no  sufficient  reason 
to  be  satisfied  that  he  meant  to  vary  the  former  gift  at  all.  The  codicil  or 
memorandum,  being  unattested,  clearly  could  have  no  effect  on  the  disposition  of  the 
real  estate. 

But  on  the  part  of  the  plaintiffs  it  is  argued,  that,  taking  such  to  be  the  law  where 
the  gift  relates  to  real  estate  only,  yet  here  the  case  is  different,  for  that,  looking  to  the 
whole  will,  the  personal  estate  would  be  the  primary  fund  for  payment  of  the  annuity, 
the  real  estate  being  liable  only  in  case  the  personal  estate  should  be  deficient.  And  then 
it  was  said,  the  erasure  and  codicil  together  would  certainly  have  the  effect  of  reducing 
the  annuity,  so  far  as  it  was  payable  out  of  the  personal  estate,'  and  so,  by  necessary 
consequence,  must  affect  the  real  estate,  which  is  merely  charged  by  way  of  security, 
in  case  the  personal  estate  should  be  insufficient.  And  in  support  of  this  proposition 
the  plaintifi's  relied  mainly  on  the  case  of  Bnidenell  v.  Hmifihton,  before  Lord  Hardwicke. 
The  defendant's  counsel,  on  the  other  hand,  contended  that,  even  supposing  Brudenell 
V.  Boughion  to  have  been  well  decided,  yet  it  did  not  apply  to  a  case  like  the  present, 
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but  only  to  the  case  of  a  general  <!liaige  of  legacies  ;  and  he  referred  to  The  Attarney- 
Gnieral'v.  Ward,  Kirkc  v.  Kirke,  Brckdt  v.  llanhn,  and  othei'  cases. 

We  do  not  think  that,  in  order  to  decide  this  case,  we  are  bound  to  discuss,  or 
indeed  that  we  should  be  warranted  in  discu.ssing,  the  question  as  to  what  effect  a 
court  of  equity  might  give  to  the  acts  of  this  testator.  The  question  for  our  decision 
is  a  mere  legal  question.  The  testator  by  his  will  gave  to  the  defendant  a  legal 
interest  in  his  lands  (for  an  annuity  charged  on  land,  with  a  power  of  distress,  is 
cleai-lv  a  legal  interest),  and  what  we  have  to  decide  is,  whether  that  legal  intei'est 
has  since  been  altered.  We  are  clearly  of  opinion  that  it  has  not.  It  is  [912]  clear, 
that  if  the  aninu'tant  had  nothing  but  the  land  to  resort  to,  her  interest  would  have 
I'emained  unaltered,  for  the  reasons  already  mentioned,  and  the  ciicumstance  that  she 
may,  through  the  medium  of  a  court  of  equity,  have  another  fund  liable  to  her  demand, 
cannot  possibly  aH'eot  our  judgment.  A  Court  of  law  cannot  look  to  anything  but 
the  legal  rights  of  the  parties ;  if,  by  means  of  the  erasure  and  codicil,  that  which  was 
originally  a  right  to  or  a  secuiity  for  £600  per  annum,  has  now  become  a  security  for 
£200  per  annum  only,  the  paities  injured  by  the  attorney  to  enforce  the  larger  demand 
must  have  recourse  to  a  court  of  equity  for  relief.  The  legal  interest  remains  as  it 
was  oi'iginally. 

That  legal  int;erest  is  a  rent>charge  of  £600  per  annum,  created  by  a  will  duly 
executed  and  attested.  The  gift  of  this  legal  interest  has  not  been  cancelled,  for  the 
erasure  was  made  sine  animo  caueellandi.  It  has  not  been  affected  by  the  codicil,  for 
the  codicil  is  not  duly  attested,  and  therefore  cannot  even  be  looked  at,  .so  far  as  the 
real  estate  is  concerned.     On  this  short  ground  there  must  be 

Judgment  for  the  defendant. 


[913]  Doe  dem.  the  Governors  of  the  Hospital  of  Queen  Elizabeth,  of 
Bristol,  and  Others  v.  Anna  Norton.  Exch.  of  Pleas.  July  10,  1843. — 
A  testator,  by  his  will,  dated  in  15S6,  devised  the  manor  of  C,  and  all  his  lands 
in  C,  to  trustees  for  the  founding,  by  the  mayor  and  aldermen  of  Bristol,  of  an 
hospital  for  the  education  of  poor  infants  and  orphans,  and  that  they  should  be 
for  ever  the  governors,  &c.,  of  the  same.  Queen  Elizabeth  by  charter  ordained, 
that  the  said  mayor  and  common  council,  and  their  successors,  should  be  called 
"  The  C4overnors  of  the  Hospital  of  Queen  Elizabeth  of  Bi-istol,"  and  should  have 
the  government  of  all  the  said  orphans,  &e.,  and  of  all  the  lands,  tenements,  &c,., 
and  should  be  a  body  corporate  and  politic  of  itself,  for  ever,  capable  of  holding 
lands,  &c  The  hospital  and  lands  continued  vested  in  the  mayor  and  common 
council  as  Governors  of  the  Hospital  down  to  the  pas.sing  of  the  Municipal 
Corporation  Act  (5  <^  6  Will.  4,  c.  76).  By  the  71st  section  of  that  act  it  was 
enacted,  that,  in  every  borough  in  which  the  body  corporate  shall  stand  seised 
of  any  hereditaments  in  trust  for  charitable  uses  or  trusts,  all  the  estate,  right, 
interest,  and  title,  and  all  the  powers  of  such  body  corporate,  in  respect  of  the 
said  uses  and  trusts,  should  continue  in  the  persons  who,  at  the  time  of  the  passing 
of  the  act,  were  such  trustees  as  aforesaid,  until  the  1st  of  August,  18.36,  or  until 
Parliament  should  otherwise  order,  and  should  immediately  thereupon  utterly 
cease  and  determine  :  Provided  that,  if  Parliament  should  not  otherwise  direct 
on  or  before  the  1st  of  August,  1836,  the  Lord  Chancellor  should  make  such 
orders  as  he  should  see  fit  for  the  administration,  subject  to  such  charitable 
uses  and  trusts  as  aforesaid,  of  such  trust  estates.  Parliament  having  made  no 
provision,  the  Lord  Chancellor,  by  an  order  dated  the  19th  of  October,  appointed 
certain  persons  (being  in  fact  the  members  of  the  new  corporation)  to  be  trustees 
of  the  charity  estates  lately  vested  in  the  corporation  of  Bristol.  An  action  of 
ejectment  having  been  brought  on  demises  by  the  Governors  of  the  hospital,  and 
also  by  the  old  and  new  corporation  of  Bristol,  to  recover  possession  of  the  charity 
estjites :— Held,  first,  that,  notwithstanding  the  71st  section,  the  legal  estate 
remained,  and  had  always  been  vested  in  the  corporation  as  Governors  of  the 
Hospital,  and  that  the  71st  section  affected  only  the  equitable  interest  in,  or 
rather  the  right  of  administering  the  charitable  'funds  ;  and  therefore  that  the 
plaintiff  was  entitled  to  judgment  on  the  demises  from  the  corporation.— Secondly, 
that  the  meaning  of  the  7 1  st  section  was,  that  the  estate  and  interest,  in  respect  "of 
the  uses  and  trusts  only,  and  not  the  legal  estate,  was  to  continue  in  those  in  whom 
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it  was  then  vested. — Quajre,  whether  the  7lst  section  applied  to  this  case,  because 
the  parties  seised  of  the  land  were  not  the  municipal  body  corporate  of  Bristol, 
but  a  separate  corporation,  viz.  the  governors  of  the  hospital,  though  the  natural 
members  of  both  bodies  corporate  were  the  same:  but  Held,  that  tlie  plaintill' 
was  at  all  events  entitled  to  recover  under  the  demise  from  the  governors  of  the 
hospital. 

[S.  C.  12  L.  J.  Ex.  418  ;  7  Jur.  751.] 

This  was  an  action  of  ejectment,  to  recover  possession  of  a  messuage  and  lands, 
with  the  appurtenances,  situate  at  Congresbury,  in  the  county  of  Somerset.  The 
declaration  contained  two  sets  of  demises — the  first  set  were  laid  on  the  1st  of  .June, 
1836,  and  the  second  set  on  the  1st  of  January,  1842.  The  first  set  of  demises  were 
respectively  by  the  Governors  of  the  Hospital  of  Queen  Elizabeth  of  Bristol,  by  the 
mayor,  aldermen,  and  burgesses  of  Bristol,  and  by  the  members  of  the  old  corporation 
by  name.  The  second  set  of  demises  were  by  the  governors  of  the  hospital,  the 
members  of  the  old  corpoiation  by  name,  the  mayoi-,  al-[914]-dermen,  and  burgesses 
of  Bristol,  and  the  members  of  the  new  corporation  by  name. 

The  action  was  commenced  on  the  14th  day  of  April,  1842. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  Wells  Summer  Assizes,  1842, 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 
the  following  case. 

John  Carr,  of  the  citj'  of  Bristol,  gent.,  hy  his  will,  dated  10th  of  April,  1-586, 
willed  and  ordained  (amongst  other  things)  that  his  manor  or  lordship  of  Congresbury, 
and  all  his  lands,  tenements,  and  hereditaments,  with  their  appurtenances,  in  Congres- 
bury and  elsewhere,  in  the  county  of  Somerset,  together  with  their  profits,  and  the 
rents  leserved  upon  certain  grants  and  leases  of  divers  parts  thereof  in  his  said  will 
mentioned,  should  be  and  remain  unto  Thomas  Aishe,  Thomas  Aldworth,  Robert 
Dowe,  and  .John  Bythesea,  and  their  heirs  for  ever,  in  trust,  after  paying  his  debts, 
funeral  expenses,  and  legacies,  to  bestow  the  residues  of  the  aforesaid  lands,  tenements, 
and  hereditaments  in  the  said  county  of  Somei'set,  and  the  issues  and  profits  of  the 
same,  so  that  they  should  be  and  remain  for  ever  to  the  erecting  and  founding  in  due 
form  of  law,  within  the  city  of  Bristol,  in  some  convenient  house  and  place,  by  the 
mayor  and  aldermen  of  the  city  aforesaid  for  the  time  being  to  be  appointed  and  pro- 
vided, an  hospital  or  place  for  the  education  of  poor  infants  and  orphans  born  in 
Bristol  or  the  manor  of  Congresbury  aforesaid,  upon  a  foundation  like  as  the  Hospital 
of  Christ,  nigh  St.  Bartholomew's  in  London,  was  founded  ;  and  that  the  mayor  and 
commonalty  of  the  city  aforesaid  should  and  might  for  ever  be  the  patrons,  guidcrs, 
and  governors  of  the  same  hospital  or  house. 

The  tesUitor  died  shoitly  after  making  the  above  will ;  and,  in  the  year  1589-90, 
application  was  made  by  the  corporation  of  Bristol  to  Queen  Elizabeth  for  a  charter 
[915]  or  the  better  establishment  of  the  charity-school  :  and  such  chaiter  was  granted 
by  her  said  Majesty  by  letters  patent  under  the  Great  Seal,  bearing  date  21st  March 
(32  Eliz.),  1589-90,  by  which,  after  reciting  the  will  of  the  said  .John  Carr,  and  that 
he  had  died  seised  in  his  demesne  as  of  fee  of  the  premises  in  his  will  described,  and 
that  the  said  premises,  at  the  date  thereof,  were  held  by  the  said  trustees  (naming 
them)  by  lawful  assurance  to  the  uses  and  intents  aforesaid,  her  said  Majesty  did  give 
and  grant  license  to  the  then  mayor  and  commonalty  of  the  city  of  Bristol  and  their 
successors  for  ever,  to  build,  erect,  found,  and  establish  an  hospital  within  the  city 
aforesaid,  to  be  and  remain  for  ever  for  poor  orphans  to  be  brought  up,  educated,  and 
instructed  ;  and  that  the  said  hospital,  after  that  it  should  have  been  so  founded  and 
established  for  ever  thereafter,  should  be  and  be  called,  "The  Hospital  of  Queen 
Elizabeth  of  Biistol :  "  and  further,  her  Majesty  did  ordain  that  the  mayor  and  common 
council  of  the  city  aforesaid,  and  their  successors  for  the  time  being,  should  be  and  be 
called  for  ever  thereafter  "  The  Governors  of  the  Hospital  of  Queen  Elizabeth  of 
Bristol,"  and  should  have  the  government  of  all  the  persons  within  the  said  hospital 
from  time  to  time  living,  and  of  the  said  orphans  and  children,  and  of  all  and  singular 
the  lands,  tenements,  hereditaments,  goods,  chattels  and  other  things  whatsoever,  for 
the  maintenance  and  sustentation  of  the  same  hospital ;  and  that  the  .same  governors 
in  deed  and  name  thenceforth  for  ever  should  be  one  body  coiporate  and  politic  of 
itself  for  ever,  by  the  name  of  the  Governors  of  the  IIos]jital  of  Queen  Elizabeth  of 
Bristol,  and  should  have  pei'petual  succession  and  a  common  seal,  and  by  the  same 
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name  should  and  might  be  able  and  in  law  capable  to  hold  lands,  tenements,  and  rents, 
reversions,  hereditaments,  goods,  and  chattels,  to  hold  to  them  and  their  successors 
for  ever,  and  might  implead  and  defend  in  all  Courts,  with  power  to  make  bye-laws 
for  the  government  of  the  said  [916]  hospital  and  children,  officers  and  sei'vants,  and 
also  for  the  letting  and  settling  the  lands  and  tenements  of  the  said  charity.  And  the 
said  charter  ga\e  and  granted  license  to  the  aforesaid  trustees,  their  heirs  and  assigns, 
all  and  singular  the  manor,  lands,  tenements,  and  hereditaments  in  CongreslKuy,  which 
were  of  the  said  John  Carr,  to  give,  gi'ant,  and  convey  the  same  to  the  aforesaid 
governors  of  the  hospital  aforesaid,  to  hold  to  them  and  their  successors,  for  the  main- 
tenance of  the  hospital  and  infants  aforesaid,  and  gave  power  to  the  governors  to 
receive,  acquire,  and  hold  the  same  to  themselves  and  their  successors  to  the  uses  and 
intent  aforesaid. 

In  pursuance  of  the  license  contained  in  the  above  charter,  the  said  Thomas 
Aldworth  and  others,  by  deed-poll  under  their  hands  and  seals,  dated  28th  June, 
38  Eliz.,  did  give,  grant,  enfeoff,  and  confirm  to  the  Governors  of  the  Hospital  of  Queen 
Elizabeth  of  Bristol,  and  their  successors  for  ever,  all  that  the  manor  of  Congresbury 
and  the  lands  and  tenements,  rents,  reversions,  and  hereditaments,  with  the  appur- 
tenants there,  and  all  and  singular  rents  and  profits  whatsoever,  reserved  and  payable 
out  of  any  messuages,  lands,  tenements,  or  hereditaments  in  Congresbury  aforesaid, 
with  the  appurtenances,  which  were  of  the  said  John  Carr,  for  the  sole  use  and  behoof 
of  the  maintenance  of  the  hospital  and  infants  aforesaid,  and  did  deliver  and  give 
seisin  of  the  same  manor  and  lands  to  the  said  governors :  memoranda  of  the  giving 
and  taking  of  which  are  indorsed  on  this  deed-poll. 

The  letters  patent  and  conveyance  aforesaid  were  afterwards  confirmed  b}'  an  act 
of  Parliament  passed  in  the  39  Eliz.,  intituled,  "  An  Act  for  the  establishing  of  the 
Hospital  of  Queen  Elizabeth  in  Bristol,  and  for  the  relief  of  the  orphans  and  poor 
there." 

The  charity  thus  founded  and  established,  and  the  manor  and  lands  thus  settled 
and  assured  to  its  use  and  maintenance,  continued  and  remained  under  the  manage- 
ment of,  [917]  and  vested  in,  the  mayor  and  common  council  of  the  city  of  Bristol  for 
the  time  being  (the  mayor  and  common  council  comprising  the  whole  of  the  members 
of  the  corporation  of  Bristol),  as  the  C4overnors  of  the  Hospital  of  Queen  Elizabeth  of 
Bristol,  down  to  and  at  the  time  of  the  passing  of  the  act  of  the  5  &  6  Will.  4,  c.  76, 
hereinafter  referred  to. 

On  the  9th  December,  1768,  James  Butcher  surrendered  into  the  hands  of  the  said 
governors,  as  lords  of  the  said  manor  of  Congresbury,  the  messuage  and  lands  sought 
to  be  recovered  in  this  action,  part  of  the  said  manoi-,  and  i-etook  the  same  from  them, 
to  have  and  to  hold  the  same  unto  the  said  James  Butcher  for  the  term  of  his  own 
life,  and,  after  his  decease,  to  have  and  to  hold  unto  Marj'  Norton,  wife  of  William 
Norton,  for  her  life,  and  William  Norton,  son  of  the  first  named  William  Norton,  for 
his  life,  and  the  life  of  the  longest  liver  of  them,  according  to  the  custom  of  the  manor, 
at  an<)  under  the  yearly  chief  rent  of  lOs.  9d. ;  and  James  Butcher  was  thereupon 
again  admitted,  and  did  fealty.  An  entry  of  this  grant  is  contained  in  the  court-roll 
book  of  the  Governors  of  the  Hospital  of  Queen  Elizabeth  of  Bristol,  lords  of  the 
manor  of  Congresbury,  in  the  said  county  of  Somerset. 
^  The  .said  Mary  Norton,  in  the  court-roll  mentioned,  departed  this  life  in  the  year 
1784,  leaving  the  said  James  Butcher,  in  the  said  court-roll  mentioned,  her  surviving, 
and  ni  possession  of  the  said  premises  ;  and  the  said  James  Butcher  departed  this  life 
in  the  year  1791  .so  possessed;  and  William  Norton  the  son,  in  the  said  court-roll 
mentioned,  entered  into  and  continued  in  possession  of  the  said  premises,  under  the 
said  grant,  until  the  time  of  his  decease.  And  the  said  William  Norton,  the  son, 
departed  this  life  on  the  24th  of  April,  1836,  leaving  Anna  Norton,  his  widow,  the 
defendant  ni  this  cause,  him  surviving.  The  said  William  Norton,  the  son,  did  yearly 
and  up  to  the  29th  of  September,  1835,  being  the  last  yearly  day  of  pavment  previous 
to  his  decease,  pay  to  the  mayor  and  [qIS]  common  council  of  Bristol,  as  such 
governors,  the  chief  rent  or  sum  of  10s.  9d.,  being  the  amount  reserved  by  the  said 
court-roll  to  the  said  Governors  of  the  Hospital  of  Queen  Elizabeth  of  Bristol,  in 
respect  of  the  premises  in  the  said  court-roll  mentioned,  and  comprised  in  the 
declaration  in  this  cause. 

The  defendant  has,  ever  since  the  decease  of  her  said  husliand,  refused  to  quit  or 
give  up  possession  of  the  said  premises  to  the  said  Governors  of  the  Hospital  of  Queen 
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Elizabeth  of  Bristol,  and,  since  their  appointment,  to  the  trustees  or  governors  of  the 
said  hospital  appointed  by  order  of  the  Court  of  Chancery,  being  the  persons  named 
as  lessors  of  the  plaintift'  in  the  eighth  demise  of  the  declaration  in  this  cause. 

Demands  and  applications  for  possession  of  the  said  promises  wore  nvade  to  the 
defendant  by  the  said  (xovernors  of  the  Hospital  of  Queen  Elizal)eth  of  Bristol,  prior 
to  the  Krst  day  of  Jiuie,  1 83(!,  and  by  the  said  trustees  or  governors,  lessors  of  the 
plaintitt"  in  the  eighth  demise,  prior  to  the  first  day  of  January,  184:2,  all  of  which 
said  applications  were  refused  liy  the  said  defendant,  who  still  holds  the  same  premises. 
By  the  act  5  &  6  Will.  4,  e.  76,  s.  1,  (which  received  the  royal  assent  on  the  9th 
of  September,  1835),  so  much  of  all  laws,  statutes,  and  usages,  and  of  all  royal  and 
other  charters,  grants,  and  letters  patent  then  in  force,  relating  to  the  several  boroughs 
named  in  the  schedules  A.  and  B.  to  that  act  annexed,  as  was  inconsistent  with  or 
contrary  to  the  provisions  of  that  act,  was  thereby  repealed  and  annulled.  By  sect.  6, 
it  was  enacted,  that,  after  the  first  election  of  councillors  by  virtue  of  the  said  act  in 
any  borough,  the  body  corporate  should  take  and  bear  the  name  of  "  The  Mayor, 
Aldermen,  and  Burges.ses  of  such  Borough."  By  sect.  38,  that,  after  the  declaration 
of  the  first  election  of  the  councillors  under  that  act,  in  any  borough  named  in  the 
said  schedules,  the  mayor,  alder-[919]-men,  and  common  councilmen,  by  whatsoever 
name  or  style  they  might  lie  known  or  called,  then  in  office,  should  go  out  of  office, 
iind  their  whole  powers  and  duties  should  cease.  And  by  sect.  71,  after  reciting  that 
divers  bodies  corporate  then  stood  seised  of  sundry  hereditaments,  in  trust  foi-  certain 
charitable  trusts,  and  that  it  was  expedient  that  the  administration  thereof  should  be 
kept  distinct  from  the  public  stock  and  borough  fund,  it  was  enacted,  that,  in  every 
borough  in  which  the  body  corporate,  or  any  one  or  more  of  the  members  of  such 
body  corporate,  in  his  or  their  corporate  capacity,  then  stood  seised  or  possessed  of 
any  hereditaments  &c.,  in  whole  or  in  part,  in  trust  or  for  the  benefit  of  any  charitable 
uses  or  trusts  whatsoever,  all  the  estate,  right,  interest,  and  title,  and  all  the  powers 
of  such  body  corporate,  or  of  such  member  or  members  of  such  body  corporate,  in 
respect  of  the  said  uses  and  trusts,  should  continue  in  the  persons  who,  at  the 
passing  of  that  act,  were  such  trustees  as  aforesaid  (notwithstanding  that  they  might 
cease  to  hold  any  office  by  virtue  of  which,  before  the  passing  of  that  act,  they  had 
been  such  trustees),  until  the  1st  of  August,  1836,  or  until  Parliament  should  other- 
wise oi'der,  and  should  immediately  thereupon  utterly  cease  and  detei'raine.  Provided 
always,  that,  if  Parliament  should  not  otherwise  direct  on  or  before  the  said  1st  of 
August,  1836,  the  Lord  High  Chancellor  should  make  such  orders  as  he  should  see 
fit  for  the  administration,  subject  to  such  charitable  uses  or  trusts  as  aforesaid,  of 
such  trust  estates. 

In  schedule  A.  to  the  above-recited  act  annexed,  the  borough  and  city  of  Bristol 
is  mentioned  by  the  name  of  "  The  Mayor,  Burgesses,  and  Commonalty  of  the  City 
of  Bristol." 

The  first  election  of  councillors  for  the  borough  of  Bristol  under  this  act  took 
iplace  on  the  '26th  of  December,  1835.  Public  declaration  of  such  election  was  made 
in  the  Guildhall  of  Biistol  on  the  28th  of  that  month  ;  and  the  [920]  first  quarterly 
meeting  of  the  new  corporation  took  place  on  the  1st  January,  1836.  Under  the  pro- 
visions of  the  said  71st  section,  those  persons  who  were  the  mayor  and  common  council 
of  Bristol  at  the  time  of  passing  that  act,  contimied  to  be  the  Governors  of  the 
Hospital  of  Queen  Elizabeth  of  Bristol,  to  the  1st  of  August,  1836. 

•  Parliament  having  made  no  provision  for  the  appointment  of  trustees  prior  to 
that  day,  a  petition  was,  on  the  17th  of  August,  1836,  presented  to  the  Lord  High 
Chancellor  by  two  of  the  members  of  the  town  council  of  Bi'istol,  stating,  that 
all  the  estate  and  interest  and  powers  of  the  body  corporate,  in  respect  of  the  uses 
and  trusts,  had  utterly  ceased  ;  and  that  in  consequence  of  there  being  no  longer  any 
trustees  the  afl'airs  of  the  charities  could  not  be  legally  administered  ;  praying  that  it 
might  be  referred  to  one  of  the  Masters  of  the  said  Court  of  Chancery,  to  approve  of 
some  proper  persons  to  be  appointed  trustees  of  the  said  charities  ;  and  by  an  order 
made  by  the  Lord  Chancellor  upon  the  said  petition,  bearing  date  the  3 1st  of  August, 
1836,  his  Lordship  did  order,  that  it  be  referred  to  the  Master  of  the  Court 
in  attendance  during  the  vacation,  to  appoint  proper  persons  to  be  trustees  of  and  for 
the  said  charity  estates  and  propeity  late  vested  in  or  under  the  administration  of 
■the  corporation  of  Bi-istol,  or  any  of  the  members  thereof  in  that  character,  which 
were  all'octed  by  the  said  section  of  the  said  act. 
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The  case  then  stated,  that  the  Master  made  his  report,  and  expressed  his  opinion 
that  Richard  Smith  and  others  (naming  them,  being  in  fact  the  members  of  the  town 
council  of  J5ristol)  were  proper  persons  to  be  ti'ustees  of  the  chanty  estates  late  vested 
in  or  under  the  administiation  of  the  corporation  of  Bristol,  which  were  ati'ected  by 
the  71st  section  of  the  act;  and  by  an  order  of  the  Lord  Chancellor,  dated  the 
lytb  of  October,  it  was  ordered  that  the  Master's  report  should  be  confirmed. 

By  an  act  of  the  1st  Victoria,  the  style  of  the  corpora-[921]-tion  of  Bristol  was 
changed  to  "The  Mayor,  Aldermen,  and  Burgesses  of  the  City  of  Bristol." 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff  is  entitled  to 
recover  possession  of  the  premises  in  question,  or  any  of  thom,  under  any  or  either  of 
the  demises  in  the  declaration.  The  defendant  contends,  that  the  facts  disclosed 
in  the  case  do  not  entitle  the  plaintiff  to  support  either  of  the  demises. 

The  verdict  is  to  stand  or  be  entered  upon  all  or  any  of  the  demises,  and  for 
such  part  of  the  premises,  or  for  the  defendant,  as  the  Court  shall  direct. 

The  case  was  argued  in  Easter  Term  last  [May  3]  by 

Erie,  for  the  lessors  of  the  plaintiff'.  The  lessors  of  the  plaintiff  are  entitled  to 
recover ;  for  the  legal  estate  in  this  propei'ty  is  either  in  the  trustees  appointed  by 
the  Lord  Chancellor,  or  in  the  persons  who  were  trustees  at  the  time  of  the  passing 
of  the  act.  It  is  submitted,  howevei',  that  it  passed,  by  virtue  of  the  5  &  6  Will.  4, 
c.  76,  to  the  trustees  appointed  by  the  Lord  Chancellor.  The  intent  of  the  statute 
was  to  take  the  charity  funds  and  property  from  the  individuals  who  constituted  the 
old  corporation,  and  to  transfer  the  legal  estate  in  them  to  the  new  corporate  body.  The 
proviso  in  the  71st  section  of  the  act,  which  empowers  the  Lord  Chancellor  to  "make 
such  orders  as  he  should  see  fit  for  the  administration,  subject  to  such  charitable  uses 
or  trusts  as  aforesaid,  of  such  trust  estates,"  authorizes  him  to  pass  the  legal  estate. 
The  first  part  of  the  71st  section  enacts,  "that,  in  every  borough  in  which  the  body 
corporate,  or  any  one  or  more  members  of  such  body  corporate  in  his  or  their  coiporate 
capacity,  now  stands  or  stand  solely,  or  together  with  any  person  or  persons 
elected  solely  by  such  body  corporate,  &c.,  seised  or  possessed  for  any  estate  or 
interest  whatso-[922]-ever,  of  any  hereditaments,  &c.,  in  trust  or  for  the  benetit 
of  any  charitable  uses  or  trusts  whatsoever,  all  the  estate,  right,  interest,  and 
title,  and  all  the  powers  of  such  body  corporate,  or  of  such  member  or  members  of 
such  body  corporate,  in  respect  of  the  said  uses  and  trusts,  shall  continue  in  the 
persons  who,  at  the  time  of  the  passing  of  this  act,  arc  such  trustees  as  aforesaid, 
notwithstanding  that  they  may  have  ceased  to  hold  any  office,  by  virtue  of  which, 
before  the  passing  of  this  act,  they  were  such  trustees,  until  the  1st  of  August,  1836, 
or  until  Parliament  shall  otherwise  order,  and  shall  immediately  thereupon  utterly 
cease  and  determine."  Now,  by  that  clause,  the  legal  estate  is  continued  to  the 
persons  who,  at  the  time  of  the  passing  of  the  act,  were  trustees,  notwithstanding 
they  had  ceased  to  hold  the  offices  by  virtue  of  which  they  had  become  trustees. 
And  then  it  provides,  that  if  any  vacancy  should  be  occasioned  amongst  the 
charitable  trustees  before  the  1st  of  August,  it  should  be  lawful  for  the  Lord 
Chancellor,  on  petition,  to  appoint  another  trustee  to  supply  such  vacancy,  and 
every  person  so  appointed  a  trustee,  should  be  a  trustee  until  the  person  in  the 
room  of  whom  he  was  chosen  would  regularly  have  ceased  to  be  a  trustee,  and  he 
should  then  cease  to  be  a  trustee.  And  it"  further  provides,  that  after  the  1st  of 
August,  the  Lord  Chancellor  shall  make  orders  for  the  future  admiuistration,  subject 
to  such  uses,  of  such  trust  estates.  By  virtue  of  that  clause,  the  persons  nominated 
by  the  Lord  Chancellor  become,  by  the  nomination  alone,  seised  not  only  of  the 
beneficial  interest,  but  also  of  the  legal  estate  in  the  land.  It  would  be  absurd  to 
suppose  that  it  was  intended  only  to  transfer  the  beneficial  interest,  for  then  the 
trustees  would  have  no  power  of  distress  to  recover  the  rents.  If  any  other  con- 
struction be  adopted,  the  legal  estate  must  be  in  abeyance,  or  revert  to  the  Crown ; 
a  construction  which  the  Coui-t  would  not  willingly  adopt,  as  it  would  be  attended 
[923]  with  the  utmost  inconvenience.  2'rent  v.  Haumn,/  (7  East,  97),  and  the  cases 
there  cited,  Oate<  dem.  Markham  v.  Cooke  (3  Burr.  1684), "and  Taijlor  v.  Il'clh  (Styles, 
319),  are  authorities  to  shew  that  trustees  take  such  estates  as  are  necessary  foi"  the 
purpose  of  carrying  the  trusts  into  execution.  That  principle  was  recognise'd  by  this 
Court,  in  Barker  v.  Greenwood  (4  M.  &  W.  429),  as  the  settled  law ;  and  also  in  Doe 
dent.  Aohlc  v.  BoUon  (11  Ad.  &  Ell.  192  ;  3  Per.  &  D.  135),  Jefferson  v.  Morton  (2  Wms. 
Saund.  11,  note  17),  1  Powell  on  Devises,  p.  223,  Ackland  v.  'Frinfj  (2  Man.  &  Gr.  947  ; 
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3  Scott,  N.  U.  297),  and  Gihsoii  v.  Lord  Monffnnl  (1  Vcs.  son.  491).  Tho  legal  estate, 
at  the  time  the  act  passed,  was  in  the  old  corporation  as  Governors  of  Queen  Elizabeth's 
Hospital,  and  the  ell'ect  of  the  statute  and  the  Lord  Chancellor's  order  was  to  transfer 
the  legal  estate  to  the  persons  nominated  by  him.  [Parke,  B.  You  seek  to  construe 
the  Lord  Chancellor's  order  like  a  will ;  and  you  contend  that  the  estate  vests  in  the 
new  ti'ustees,  by  virtue  of  the  act  of  Parliament,  without  any  conveyance.]  Yes  ;  that 
is  the  argument.  \\\  Butler  and  Baker s  case  (3  Kep.  :!7),  it  is  said  that  both  an  act  of 
Pai'liament  and  a  will  "are  always  construed  and  expounded  according  to  the  intent 
and  meaning  of  the  parties  thereto : "  and  where  you  can  gather  the  intention  of  the 
parties  to  pass  the  estate,  the  Court  must  carry  it  into  elTect.  Thei-e  are  many 
authorities  for  construing  statutes  according  to  the  intention  of  the  makers  of  them: 
Bacon's  Abr.  "Statute"  (I.),  pi.  5,  6  ;  Bex  v.  Peace  (4  B.  &  Ad.  41).  If  capable  of  two 
constiuctions,  they  must  be  construed  to  mean  that  which  is  most  convenient.  The 
difficulty  here  arises  from  the  wideness  and  generality  of  the  expressions  in  the  act: 
but  the  Court  will  put  such  a  construction  upon  them  as  is  reasonable  and  convenient, 
to  carry  the  inten-[924]-tion  of  the  legislature  into  eflect.  If  the  Lord  Chancellor  had 
no  power  to  transfer  the  legal  estate,  then  it  vests  in  nobody,  and  remains  in  abeyance, 
or  else  his  order  vests  the  beneficial  interest  in  the  individual  parties  nominated,  and 
the  legal  estate  returns  to  the  corporation,  in  whom  it  was  originally  vested. 

Cockburn,  for  the  defendant.  The  lessors  of  the  plaintitl'  have  no  title  to  recover, 
as  the  legal  estate  does  not  now  exist  in  any  of  them ;  for,  by  the  operation  of  the 
7lst  section  of  the  act,  it  was,  on  the  1st  of  August,  18  36,  taken  out  of  the  corporation, 
in  whom,  by  the  same  section,  it  had  been  previously  said  it  should  continue  vested 
up  to  that  time  ;  and  there  is  nothing  to  vest  it  subsequently  in  any  one  else. 
[Parke,  B.  It  was  taken  out  of  the  corporation,  and  vested  in  the  individuals  who 
were  trustees  at  the  passing  of  the  act,  until  the  1st  of  August,  1836,  and  then  it 
returns  into  the  old  corporation.]  The  act  says  that  the  estate  shall  continue  in  the 
persons  who  were  trustees  until  the  period  mentioned,  and  then  that  it  should  wholly 
cease  and  determine.  [Parke,  B.  Does  that  mean  that  the  estate  should  cease  and 
determine,  or  only  that  the  new  estate  should  cease?]  In  Bignold  v.  Sprincjfield  (7  CI. 
&  Fin.  71),  it  was  held,  on  the  construction  of  the  71st  section,  that  the  administration 
of  charity  estates  and  funds  did  not  continue  in  the  corporation  in  question  after  the 
1st  of  August,  1836.  [Parke,  B.  It  was  not  necessary  there  to  determine  in  whom 
the  legal  estate  was  vested.]  The  efTect  of  the  71st  section  is  to  give  the  Lord 
Chancellor  power,  in  case  Parliament  does  not  interfere,  to  make  orders  for  the  appoint- 
ment of  persons  as  trustees  for  the  administration  of  the  trust  estates,  but  that  does 
not  give  him  authority  to  vest  the  legal  estate  in  them.  But  even  assuming  that  he 
had  the  powei'  [925]  to  convey  the  legal  estate,  still  he  has  not  exercised  it,  for  the 
bare  appointment  of  trustees  does  not  vest  the  legal  estate  in  them.  The  administration 
of  charities  has  been  vested  in  the  Lord  Chancellor  from  time  immemorial,  but  the 
invariable  practice  has  been  for  the  Lord  Chancellor  to  appoint  new  trustees,  and  for 
the  old  trustees  to  convey  to  the  new  trustees.  Such  would  have  been  the  proper 
course  here,  for  the  Lord  Chancellor,  to  have  directed  the  old  trustees  to  convey  to 
the  new  trustees.  The  cases  cited  on  the  other  side,  relating  to  wills,  stand  on  a 
totally  different  ground  ;  for  in  those  cases  there  is  generally  an  express  devise  to  the 
trustees.  The  mere  term  "  trustee  "  does  not  necessarily  carry  with  it  the  notion  of 
a  party,  so  described,  having  the  legal  estate,  for  there  are  trustees  for  many  purposes, 
where  the  legal  estate  is  vested  in  others  ;  as  in  the  instance  of  the  trustees  of  the 
British  Museum,  and  a  variety  of  cases  of  that  kind.  There  may  be  trustees  for  external 
purposes  only,  as  the  management  of  the  estate.  A  person's  having  the  "  administra- 
tion of  the  trust  estate "  rather  seems  to  mean  his  having  the  management  of  the 
property,  and  the  receipt  of  its  revenues,  and  matters  of  that  description.  The  defect 
in  the  English  Municipal  Act  is  supplied  in  the  Irish  Municipal  Act  (3  &  4  Vict.  c.  108, 
s.  112),  where  the  legal  estate  is  expressly  vested  in  the  persons  constituting  the  old 
corporation  until  a  certain  day,  and  then,  without  any  conveyance,  it  passes  to  and 
vests  in  the  new  trustees.  That  seems  to  shew  that  the  legislature  thought  that  the 
mere  appointment  of  trustees  by  the  Lord  Chancellor  could  not  have  the  effect  of 
passing  the  legal  estate  ;  for  that  provision  would  have  been  unnecessary,  if  the  effect 
of  the  order  was  to  vest  the  property  in  the  new  trustees.  The  term  "  trustee  "  does 
not  carry  the  legal  estate  ;  it  is  a  terra  unknown  to  the  common  law,  and  the  Court 
will  not  give  an  etlect  to  that  term  which  the  law  will  not  give  it.     If  the  proper 
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construction  of  the  act  would  be  attended  with  the  inconveniences  complained  [926] 
of,  it  would  be  better  to  amend  it  by  another  act  of  the  legislature.  But  the  estates 
having  been  vested  by  this  act  of  Parliament  in  certain  individuals,  whose  estate  is 
madeto  determine  on  the  1st  of  August,  1^36,  the  legal  estate  at  the  time  of  the  action 
brought  was  neither  in  them  nor  in  the  new  corporation. 

Erie  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  The  question  in  this  case  arose  out  of  the  Tlstsection  of  the  Municipal 
Corpoi-ation  Act  (-5  &  6  Will.  4,  c.  76).  It  appears  by  the  case,  that  Queen  Elizabeth, 
by  letters  patent,  constituted  the  mayor  and  common  council  of  the  city  of  Bristol, 
for  the  time  being,  to  be  a  corporation,  by  the  name  of  the  Governors  of  the  Hospital 
of  (^'ueen  Elizabeth  of  Bristol ;  and  the  manor  of  Congresbury,  including  the  lands 
which  form  the  subject  of  this  action,  was  afterwards  conveyed  to  that  corporation, 
on  certain  charitable  trusts,  pursuant  to  the  will  of  John  Carr,  who  died  in  or  about 
the  year  1586. 

The  mayor  and  common  council  of  Bristol,  in  their  corporate  character  of  Governors 
of  the  Hospital  of  Queen  Elizabeth,  administered  the  estates  of  the  charity  from  the 
time  of  Queen  Elizabeth,  up  to  the  9th  of  September,  1835,  being  the  day  on  which 
the  Municipal  Act  received  the  royal  assent;  and  from  that  time,  the  persons  who 
then  constituted  the  mayor  and  common  council  continued  such  administration,  pursuant 
to  the  statute.  No  provision  having  been  made  by  Parliament  as  to  the  estates  vested 
in  municipal  bodies  for  charitable  purposes,  the  Lord  Chancellor,  in  the  month  of 
August,  1836,  referred  it  to  one  of  the  Masters  of  the  Court  of  Chancery  to  appoint 
new  trustees  of  the  Bristol  charities.  The  Master  [927]  accordingly  appointed  new 
trustees  ;  and  his  report  was  confirmed  by  the  Lord  Chancellor,  in  the  month  of 
October  1836.  Li  this  state  of  things,  the  question  for  our  decision  is,  in  whom  the 
legal  estate  in  the  manor  of  Congresbury,  of  which  the  lands  in  question  in  this  cause 
are  part,  is  now  vested. 

The  question  depends  entirely  on  the  construction  to  be  put  on  the  71st  section 
of  the  Municipal  Corporation  Act ;  by  which  it  was  enacted,  among  other  things,  that 
in  every  borough  in  which  the  body  corporate  then  stood  seised  of  any  hereditaments, 
in  trust  for  any  charitable  uses,  all  the  estate  and  interest,  and  all  the  powers  of  such 
body  corporate  in  respect  of  such  uses,  should  continue  in  the  persons  who,  at  the 
time  of  the  passing  of  the  act,  were  such  trustees,  until  the  1st  of  August,  1836,  and 
should  immediately  therefrom  utterly  cease  and  determine.  Provided  that,  if  Parlia- 
ment should  not  otherwise  direct  on  or  before  the  1st  of  August,  1836,  the  Lord 
Chancellor  should  make  such  orders  as  he  should  see  fit  for  the  administration,  subject 
to  such  char-itable  uses  as  aforesaid,  of  such  trust  estates. 

It  has  occurred  to  us  as  a  matter  of  consider'able  doubt,  whether  this  section  applies 
to  the  pr-esent  case,  because  the  municipal  body  corpoi-ate  of  Bristol  did  not  stand 
seised  of  any  land.  It  was  a  separate  corporation,  with  a  distinct  name  of  incorporation 
and  a  distinct  corporate  seal,  that  was  seised  of  the  land  iu  question,  though  the 
natural  member's  of  the  body  corporate  were  the  same  as  those  who  constituted  the 
municipal  corporation.  If  that  doubt  were  well-founded,  the  plaintifl'  is  entitled  to 
recover  on  the  demise  by  the  Governor-s  of  the  Hospital  of  Queen  Elizabeth  in  Bristol. 
If  it  be  not,  and  the  coi'poration  is  treated  as  the  s;ime,  and  as  seised  of  the  land,  we 
still  think  that  the  plaintifl'  is  entitled  to  recover  on  the  same  demise.  Had  it  not 
been  for  the  71st  clause,  it  is  clear  that  the  trust  estates  in  question  would  have 
continued  in  [928]  the  cor-poi-ation  as  before  the  passing  of  the  act.  For  though, 
under  the  pr-evious  sections,  the  name  and  style  of  the  corporation,  and  the  mode  of 
electing  the  member-s,  wei-e  changed,  yet  the  identity  of  the  body  itself  was  not  afi'ected. 
(See  ss.  1  and  6.)  The  cor-poi'ation  is  still  the  same  body  which,  by  the  Charter  of 
Queen  Elizabeth,  was  incorporated  by  the  name  of  "  The  Governors  of  the  Hospital 
of  Queen  Elizabeth  in  Bristol ; "  and  the  sole  question,  therefore,  is  as  to  the  effect 
of  this  71st  section. 

We  are  of  opinion,  notwithstanding  this  clause,  that  the  legal  estate  remains,  and, 
in  fact,  always  has  been  vested  in  the  corporation  ;  and  that  this  71st  section  affects 
only  the  equitable  interest,  or  rather  the  right  of  administer-ing  the  charitable  funds. 
The  object  of  the  clause,  as  appears  fi-om  its  preamble,  was  to  keep  the  administration 
of  the  charitable  funds  distinct  from  that  of  the  municipal  funds;  and  the  question  is, 


UM.  &W.  929.  UOE    I'.  NORTON  1083 

what  is  the  true  construction  of  the  enactment  whereby  this  object  was  to  be  effected  1 
On  the  part  of  the  defendant,  it  was  contended,  that,  by  the  express  words  of  the 
clause,  all  the  estiite  of  the  corporation  in  the  charity  ])ropcrty  was  transferred,  for 
a  limited  period,  to  the  persons  who,  at  the  passing  of  the  act,  constituted  the  corpora- 
tion ;  and  then  that,  at  the  end  of  such  limited  period,  namely,  on  the  1st  of  August, 
183(),  their  estate  was  made  absolutely  to  cease  ;  the  etlect  of  which  would  probably 
be  to  revest  the  legal  property  in  the  heirs  of  the  original  founder. 

If  this  be  the  necessary  meaning  of  the  words  used  by  the  legislature,  it  would  bo 
our  duty  to  construe  the  clause  accordingly,  whatever  might  be  the  incDUvenience  of 
such  a  course.  But  unless  it  is  very  clear  that  we  should  be  doing  violence  to  the 
language  of  the  act  by  adopting  auv  other  construction,  the  great  inconvenience  of  that 
suggested  by  the  defendant  may  certainly  afford  fair  ground  for  supposing  that  it 
cannot  be  what  was  contemplated  by  the  legislature,  and  may  well  warrant  us  in  look- 
[929]-ing  for  some  other  interpretation.  Now  it  is  to  be  observed,  that  what  the 
preamble  states  as  expedient  to  be  done,  is  not  to  affect  the  ownership  of  charity 
estates,  but  only  to  keep  the  administration  of  them  distinct  from  that  of  the  borough 
fund  ;  and  for  this  purpose  it  certainly  would  not  be  matter  of  necessity  that  the  legal 
interest  should  be  affected.  The  subsequent  enactment  was  assumed  in  the  argument 
to  be,  that  all  the  estate  and  interest  of  the  corporation  in  the  charity  lands  should 
be  transferred  to  the  individuals  who,  at  the  time  of  the  passing  of  the  act,  constituted 
the  body  corporate,  and  should  so  continue  until  the  1st  of  August,  1836,  and  should 
then  cease.  This,  however,  is  by  no  means  the  necessary  meaning  of  the  words  used  : 
by  reading  the  words  all  the  estate,  &c.,  and  all  the  powers,  &c.,  as  under  a  vinculum, 
the  whole  sentence,  i.e.,  the  estate,  &c.,  as  well  as  the  powers,  &c.,  will  have  reference 
to  the  latter  words,  "  in  respect  of  the  said  uses  and  trusts  ; "  and  the  meaning  will 
then  be,  that  the  estate  and  interest  in  the  trust  only,  and  not  in  the  legal  estate, 
shall  continue  in  those  in  whom  it  was  then  vested.  The  language,  it  must  be  admitted, 
is  far  from  clear,  and  might,  if  the  context  so  required,  have  been  taken  to  transfer 
the  legal  estate  in  the  lands  affected  by  the  trusts  ;  but  we  thus  see  that  it  may  also 
be  taken  to  refer  to  the  charitable  trust  onlj',  i.e.,  the  right  or  duty  of  administering 
the  fund  ;  and  this,  as  it  appears  to  us,  is  all  which  was  meant,  and  is,  consequently, 
the  construction  which  we  adopt.  The  clause,  thus  construed,  presents  nothing  obscure 
or  incongruous.  For  a  short  period  the  administration  of  the  trusts  is  left  in  the 
hands  of  those  who  would,  for  the  most  part,  have  been  previously  administering 
them  ;  and  after  the  lapse  of  a  few  months,  the  whole  management  is  made  to  devolve 
on  the  Lord  Chancellor.  These  are  provisions  plain  in  themselves,  easy  to  be  acted 
upon,  and  well  calculated  to  effect  all  which  the  preamble  states  as  being  expedient. 
Whereas  on  the  con-[930]-struction  contended  for  by  the  defendant,  we  are  driven 
to  impute  to  the  legislature  the  anomalous  intention,  first,  of  vesting  the  fee  simple 
in  an  indefinite,  unascertained  number  of  persons,  and  then,  after  the  lapse  of  a  few 
months,  destroying  the  interest  of  those  persons,  without  pointing  out  what  was  to 
become  of  the  fee  from  that  time.  No  doubt  but  that,  even  on  that  construction,  the 
Lord  Chancellor  would  have  the  power  of  getting  in  the  legal  fee,  but  this  could  only 
be  done  by  means  of  a  petition  or  bill  in  Chancery,  entailing  on  the  charity  costs, 
without,  as  we  can  discover,  any  benefit  whatever  ;  and  these  considerations  well 
warrant  us  in  endeavouring  to  find  some  other  meaning  fairly  attributable  to  the 
language  used. 

It  does  not  appear  to  us  that  the  case  of  Bignold  v.  Spingfield  (7  Clarke  &  Fin.  71) 
referred  to  by  the  defendant,  assists  him  in  his  view  of  this  case.  The  only  point 
really  in  dispute  there  was,  whether  the  powers  given  to  the  Lord  Chancellor  came 
into  operation  on  the  1st  of  August,  1836.  The  House  of  Lords  decided  that  they 
did  ;  and  it  will  be  seen  that  Tindal,  C.  J.,  in  delivering  the  opinion  of  the  Judges, 
does  not  say  that  any  estate  ceased  or  was  devested  on  the  1st  of  August,  1836,  but 
that  the  administration  of  the  charity  estates,  given  by  the  clause  in  question,  ceased 
on  that  day :  a  construction  of  the  clause  in  strict  accordance  with  our  opinion. 

The  only  further  argument  of  the  defendant  which  it  remains  to  notice,  is  that 
which  was  founded  on  the  Iiish  Municipal  Act,  which  was  passed  in  the  year  1840, 
3  &  4  Vict.  c.  108.  The  11 2th  section  of  that  act  makes  provision  for  charitable 
trusts  similar  or  nearly  similar  to  those  in  the  English  act.  But  in  the  Irish  act 
express  provision  is  made  as  to  the  legal  estate,  and  the  difficulties  which  h.id  occurred 
on  this  subject  in  the  English  act  are  met  and  obviated.     We  do  not,  iiowever,  think 
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th;it  any  ruliaiice  is  [931]  to  lie  placed  on  this  circumstance.  The  Irish  act  did  not 
become  law  until  a  ye:ir  after  the  decision  in  Bignokl  v.  Springfield  in  the  House  of 
Lords  ;  and  as  C.  J.  Tindal  had  in  that  case  pointed  out  to  the  attention  of  the  House, 
that  the  clause  in  the  English  act  was  so  framed  as  to  give  ri.se  to  difficulties  in  its 
construction,  it  was  very  natural,  that  in  making  provisions  on  a  similar  subject  in 
a  subsequent  year,  the  legislature  should  take  care  to  avoid  all  ambiguity,  and  so  to 
word  the  clause  as  to  prevent  the  occurrence  of  those  difficulties  which  the  Chief 
Justice  had  alluded  to.  The  Irish  act,  indeed,  goes  further  than  the  English,  by  at 
once  vesting  the  legal  estate  in  the  charity  trustees ;  a  provision  which  is  cerbiinly 
very  convenient,  but  which  unfortunately  does  not  exist  in  the  clause  now  under  our 
consideration.  The  English  act  must  be  construed  in  the  same  way  as  if  the  Irish  act 
had  never  passed  :  and  for  the  reasons  we  have  given,  we  think  that,  according  to  its 
true  construction,  the  legal  estate  is,  and  always  has  been,  where  it  was  at  the  time 
of  the  passing  of  the  act;  consequently,  that  the  plaintiff  is  entitled  to  judgment  on 
the  demise  from  the  corporation. 
Judgment  for  the  plaintiff. 


REPORTS  of  CASES  ARGUED  and  DETERMINED 
in  the  COURTS  of  EXCHEQUER  and  EX- 
CHEQUER CHAMBER,  from  Michaelmas 
Term,  7  VICT.,  to  Easter  Term,  7  VICT.,  both 
inckisive.  By  R.  MEESON,  Esq.,  and  W.  N. 
WELSBY,  Esq.,  of  the  Middle  Temple,  Barristers- 
at-Law.     Vol.  XII.     London,  1845. 


[1]     Reports    of    Cases    Argued    and    Determined    in    the    Courts    of 
Exchequer,  and  Exchequer  Chamber,  Michaelmas  Term,  7  Victori.e. 

Dalzell  v.  Cullen.  Exch.  of  Pleas.  Nov.  2,  1843. — Where  a  prisoner  is  brought 
up  under  a  habeas  corpus  ad  satisfaciendum,  he  is  entitled  to  be  discharged  on 
payment  of  the  debt  and  costs  in  the  action,  and  cannot  be  detained  until  pay- 
ment of  the  Court  fees  on  the  writ. 

[S.  C.  1  D.  &  L.  448  ;  13  L.  J.  Ex.  39.] 

Simons  moved  to  charge  the  defendant  in  execution.  Between  the  issuing  and 
return  of  a  habeas  corpus  ad  satisfaciendum,  under  which  the  defendant  was  now 
brought  up,  he  had  settled  the  action  in  which  he  was  in  custody,  and  he  now 
tendered  the  amount  of  the  debt,  interest  and  costs  of  the  judgment  in  this  action, 
and  claimed  to  be  discharged  without  payment  of  the  Court  fees  due  on  the  writ  of 
habeas  corpus,  which  had  been  paid  by  the  plaintiff's  attorney. 

Simons  contended,  that  the  conduct  of  the  prisoner,  in  allowing  the  Court  fees  to 
be  paid  in  his  presence,  and  afterwards  making  a  tender  of  the  debt  and  costs  only, 
shewed  a  mala  fides  on  his  part,  and  that  the  Court  would  not,  therefore,  discharge 
him  until  he  paid  them  also.     But, 

[2]  Per  Curiam.  This  process  is  merely  a  substitution  for  the  writ  of  capias  ad 
satisfaciendum,  supposing  the  prisoner  to  have  been  at  large.  There  is  no  statute 
which  entitles  the  plaintiff  to  receive  these  costs  from  him.  He  says  he  is  ready  to 
pay  the  debt  and  taxed  costs,  and  if  he  does,  he  is  entitled  by  law  to  be  discharged 
from  custody.  There  is  no  indorsement  on  the  writ  for  anything  but  the  debt 
and  costs. 

The  prisoner  was  discharged. 

Chambers  v.  Smith.  Exch.  of  Pleas.  Nov.  3,  1843. — The  fifteen  days  which,  by 
the  Uniformity  of  Process  Act,  2  Will.  4,  c.  39,  s.  3,  must  elapse  between  the 
teste  and  return  of  a  writ  of  distringas,  are  fifteen  clear  days  — The  days  between 
the  Thursday  before  and  the  Wednesday  after  Easter-day  are  to  be  reckoned  in 
the  computation  of  such  fifteen  days. 

[S.  C.  13  L.  J.  Ex.  25;  7  Jur.  1019.  Considered,  In  re  Raihvay  Sleepers  Suj^yly 
Company,  1885,  29  Ch.  D.  207.     Applied,  Rex  v.  Turner,  [1910]  1  K.  B.  359.] 

In  this  case,  a  distringas,  to  compel  appearance  had  issued  against  the  defendant, 
tested  on  the  15th  and  returnable  on  the  26th  of  April,  1843.  The  15th  of  April 
(the  first  day  of  Easter  term)  was  the  eve  of  Easter-day,  and  the  Court  therefore  did 
not  sit  in  banc  until  the  Wednesday  following,  the  19th. 
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In  Easter  term  (April  28),  Humfrey  obtained  a  rule  to  shew  cause  why  the  writ 
of  distringas  should  not  be  set  aside  for  irregularity,  with  costs,  on  two  grounds : 
first,  because  the  days  of  Easter  term,  between  the  Thursday  before  and  the  Wednesday 
after  Easter-day,  had  been  impioperly  reckoned  as  part  of  the  fifteen  days  to  be 
allowed  between  the  teste  and  return  of  the  writ,  in  contravention  of  the  rule  of 
Court  of  E.  T.,  2  Will.  4  ;  and  secondly,  because  that  interval  did  not  include  fifteen 
clear  days,  as  he  contended  was  required  by  the  Uniformity  of  Process  Act,  2  Will.  4, 
0.  39,  s.  3,  which  directs  that  every  writ  of  distiingas  shall  be  made  leturnable  on 
some  day  in  term,  "not  being  less  than  fifteen  days  after  the  teste  thereof." 

Wordsworth  shewed  cause  against  the  rule  on  the  2nd  of  [3]  May.  [Parke,  B. 
With  respect  to  the  first  point,  when  the  Court  granted  the  rule,  they  were  under 
the  inipre.ssion  that  the  distringas  was  returnable  on  one  of  the  excluded  days,  but 
that  is  not  the  case.  The  rule  of  E.  T.,  2  Will.  4,  was  made  previously  to  the 
statute,  and  does  not  affect  this  question.  It  is  impossible  to  contend  that  the 
excluded  days  are  not  to  be  reckoned  among  the  fifteen  days  which  are  required  by 
the  statute  to  elapse  between  the  teste  and  return  of  the  writ.  Alderson,  B.  The 
11th  section  is  conclusive  on  this  point.  (His  Lordship  read  it.)  The  legislature 
cannot  have  intended  that  these  four  days  should  be  considered  as  struck  out  of  the 
calendar,  but  only  that  the  Court  should  not,  on  those  days,  sit  for  the  dispatch  of 
business.  Eolfe,  B.  I  quite  agree  that  the  intention  of  the  legislature  cannot  have 
been  to  exclude  those  days  altogether.  It  might  as  well  be  contended  that  the 
Sundays  intervening  between  the  teste  and  return  ought  not  to  be  reckoned  in  com- 
puting the  fifteen  days.] 

As  to  the  other  point,  the  statute  does  not  require  fifteen  clear  days,  i.e., 
exclusively  of  both  the  first  and  last  days,  but  only  that  there  shall  be  an  interval 
of  not  less  than  fifteen  days. 

Humfrey,  in  support  of  the  rule.  If  the  construction  of  the  statute  for  which  the 
plaintiff  contends  be  right,  the  defendant  has  only  fourteen  days  and  a  fraction  ; 
whereas  the  statute  expressly  declares  that  not  less  than  fifteen  days — that  is,  whole 
days — shall  intervene  between  the  teste  and  the  return.  There  can  be  no  difference 
between  the  words  "  not  less  than  "  and  "  at  least,"  in  the  computation  of  time  :  and 
in  h'e(/ina  v.  The  Justices  of  Salop  (8  Ad.  &  E.  173;  3  N.  &  P.  286),  the  words 
"  fourteen  days  at  least,"  in  the  stat.  4  &  5  Will.  4,  c.  76,  s.  81  (relating  to  notices  of 
appeal  against  orders  [4]  of  removal),  were  held  to  mean  fourteen  clear  days.  In 
Zouch  V.  Empsey  (4  B.  &  Aid.  532),  the  same  words  in  the  Lords'  Act,  32  Geo.  2,  c.  28, 
were  similarly  construed. 

Pakke,  B.  I  think  the  intention  of  the  legislature  must  have  been  to  regulate 
these  writs  in  accordance  with  the  practice  under  the  old  original  writs.  My 
impression  is,  that  original  writs  were  returnable  in  fifteen  days,  one  day  inclusive 
and  the  other  exclusive ;  but  it  is  a  matter  of  some  importance,  and  we  will  inquire 
what  the  practice  was.  In  Tidd's  Practice,  107,  it  is  said,  "There  must  in  general  be 
fifteen  days  at  least  between  the  teste  and  return  of  the  original  writ,  the  law 
requiring  that  distance  of  time  between  the  service  and  return." 

Cur.  adv.  vult. 

On  a  subsequent  day, 

Parke,  B.  said,  that  the  Court  had  made  inquiries  on  the  subject,  and  found  that 
the  prevailing  opinion  was  that  which  he  had  stated  at  the  time  of  the  argument,  viz. 
that  one  of  the  days  was  to  be  reckoned  inclusive  and  the  other  exclusive.  The  rule 
was  therefore  ordered  to  be  discharged  with  costs. 

Subsequently,  however,  on  the  matter  coming  before  Parke,  B.,  at  chambers,  he 
entertained  doubts  as  to  the  correctness  of  the  above  decision,  and  stayed  the  pro- 
ceedings until  another  application  should  be  made  to  the  Court :  and  accordingly,  in 
Trinity  Term  (May  30), 

Humfrey  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  rule  of 
the  1st  of  May  should  not  be  rescinded,  and  the  original  rule  of  the  20th  of  April 
made  absolute. 

[5]  Wordsworth  now  appeared  to  shew  cause,  and  asked  for  further  time. 

Humfrey,  in  support  of  the  rule,  referred  to  2  Inst.  567,  where  it  is  said,  "  There 
must  l)e  at  least  fifteen  days,  exclusive  of  the  day  of  the  return  of  the  writ;"  and  to 
Richardson's  History  of  the  Common  Pleas,  p.  67. 

Pakke,  B.     In  our  former  judgment,  we  said  that  "not  less  than  fifteen  days" 
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meant  fifteen  days,  one  exclusive  and  one  inclusive ;  l)ut  u]ion  looking  at  the  stat. 
13  Car.  2,  st.  2,  c.  2,  s.  6,  wliicli  recites  tliat,  in  actions  conmieiiced  by  original  writs, 
it  was  necessary  that  thei-e  should  he  "  fiflecn  days  at  the  least"  hetwccn  the  day  of 
the  teste  and  the  return  of  the  writ,  we  think  the  words  in  (lie  Uniformity  of  Process 
Act  must  be  constiiied  to  mean  fifteen  full  da^-s.  This  distringas  was  therefore 
irregular,  and  the  rule  must  bo  absolute,  without  costs  ;  no  action  to  be  brought :  if 
any  action  be  brought,  the  rule  to  be  discharged. 
Rule  accordingly. 

SiiORTRlDGE  AND  OTHERS  V.  YoUNG.  Exch.  of  Pleas.  Nov.  4,  1843. — AVherc  a 
Judge  at  chambers  disposes  summarily  of  an  interpleader  order,  by  consent  of 
the  parties,  under  the  1  &  2  Will.  4,  c.  58,  and  1  &  2  Vict.  c.  45,  s.  2,  the  Court 
has  no  jurisdiction  to  review  his  decision. 

[S.  C.  1  D.  &  L.  416  ;  13  L.  J.  Ex.  30  ;  7  Jur.  996.] 

In  this  case,  the  sheriff  of  Norfolk  had  obtained  an  interpleader  rule  under  the 
1  &  2  AVill.  4,  c  58,  s.  G,  which  was  heard  at  chambers,  under  the  \  &  2  Vict.  c.  45, 
before  Erskine,  J.,  on  the  21st  of  October,  when  his  Lordship  made  the  following 
order:— "Upon  reading  the  sevei'al  affidavits  of  Thomas  Miller,  the  claimant,  Henry 
Baxter  Branwhite  Mason,  gent.,  John  Young,  the  defendant,  and  John  Palmer,  and 
upon  hearing  counsel  for  the  claimant,  and  the  attorneys  or  agents  for  the  plaintiffs 
and  the  sheriff  of  Norfolk  ;  and  the  plaintifis  and  the  claimant,  Thomas  Miller,  having 
consented  to  have  the  question  [6]  concerning  the  claim  of  the  said  Thomas  Miller 
decided  by  me,  I  do  adjudge  that  the  claimant  has  not  made  out  his  claim  to  my 
satisfaction,  and  do  order  that  his  claim  be  barred,  and  that  he  do  pay  to  the  plaintiffs 
the  costs  of  and  occasioned  by  this  application.  And  by  consent  of  the  said  claimant, 
and  of  John  Palmer,  James  Murrell,  Charles  Mnmford,  and  William  Casebow,  I  further 
order,  that  the  action  biought  by  the  said  claimant  against  the  last-mentioned  parties, 
in  respect  of  the  seizure  herein,  be  discontinued,  without  costs." 

Pashley,  for  the  claimant,  now  moved  for  a  rule  to  shew  cause  why  the  above 
order  should  not  be  rescinded  upon  the  merits.  [Lord  Abinger,  C.  B.  Have  we  any 
jurisdiction  to  interfere?  This  is  a  summary  disposal  of  the  case  by  consent  of  the 
parties,  instead  of  dii'ecting  an  issue.  Surely  such  an  order  is  final.]  The  decision 
of  the  Judge  under  the  stat.  1  &  2  Vict,  c  45,  s.  2,  is  subject  to  the  revision  of  the 
Court.  Wherever  an  act  of  Parliament  confers  upon  a  single  Judge  the  power  of 
determining  a  particular  matter,  his  determination  is  subject,  in  the  absence  of  express 
words  to  the  contrary,  to  the  revision  of  the  full  Court.  In  Tcggin  v.  Lanr/fmrl  (10  M. 
&  W.  556),  where  a  Judge  at  chambers,  in  an  order  made  under  this  statute,  had 
adjudicated  as  to  the  costs,  this  Court  held  that  they  had  power  to  review  that 
decision.  The  consent  is  merely  to  the  Judge's  exercising  his  jurisdiction  by  making 
an  order. 

Lord  Abinger,  C.  B.  If  the  parties  consent  to  the  Judge's  disposing  of  the 
matter  himself  in  a  summaiy  manner,  the  effect  of  the  statute  is  to  constitute  him  an 
arbitrator  for  that  purpose,  and  bis  decision  cainiot  be  reviewed.  Teggin  v.  Langford 
was  not  the  case  of  a  decision  made  in  a  summary  manner,  by  consent  of  the  parties, 
but  was  the  case  of  a  hostile  older. 

[7]  GuRNEY,  B.  This  case  differs  from  Teggin  v.  Langfmd,  because  thei'e  the 
order  appealed  against  was  one  made  under  the  first  branch  of  the  clause,  which 
empowers  the  Judge  to  direct  an  issue  :  here  the  Judge  has  decided  on  the  facts, 
which  he  could  do  only  by  the  consent  of  the  parties.  The  object  of  the  act  of 
Parliament,  in  vesting  this  power  in  the  Judge,  was  to  save  expense  ;  but  the  granting 
of  an  application  like  this  would  increase  it.  Besides,  in  many  cases,  it  would  be 
impossible  to  ascertain  propeily  the  facts  on  which  the  Judge's  discretion  was  exercised  ; 
for  these  cases  are  often  decided,  by  consent,  on  the  statements  of  the  parties,  without 
any  affidavits  at  all. 

lioi.FE,  B.  All  that  the  Court  decided  in  Teggin  v.  Langford  was,  that  if  the  order 
was  wrong,  that  is,  not  authorized  by  the  act,  the  act  did  not  mal;e  it  final.  Where 
by  an  act  of  Parliament  power  is  given  to  a  single  Judge  to  decide  a  matter,  his 
decision  is  not  absolutely  final,  Init  the  Court  adopt  the  same  ride  as  where  he  acts  in 
the  exercise  of  his  oidinaiy  jurisdiction.     Though  the  legislature  says  that  he  shall 
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have  power  finally  to  determine  a  matter,  that  does  not  mean  that  the  practice  of  the 
Court  shall  be  departed  from. 
Kiile  refused. 


[8]  BuRBiDGE  V.  Marvin.  Exch.  of  Pleas.  Nov.  4,  1843. — The  Isle  of  Wight 
Court  of  Requests  Act,  46  Geo.  3,  c.  66,  empowered  the  commissioners  to  deter- 
mine all  disputes  between  party  and  party,  for  any  sum  not  exceeding  £5,  in  all 
actions  of  debt,  &c.  :  a  subsequent  clause  provided,  that  the  act  should  not  extend 
to  enable  them  to  decide  on  any  debt  where  the  title  to  land.s,  &c.  should  come 
into  question,  or  which  should  ai'ise  by  reason  of  any  cause  concerning  testament 
or  matrimony,  &c.  The  act  enabled  plaintiffs  to  sue  in  that  Court,  for  debts 
under  £5,  any  person  inhabiting,  residing,  or  being  within  the  Isle  of  Wight ; 
and  it  was  enacted,  that  if  any  action  for  any  debt  recoverable  by  virtue  of  the 
act  in  the  Court  of  Requests  should  be  commenced  in  any  other  court,  &c.,  the 
plaintiff  should  not,  by  reason  of  a  verdict  for  him  or  otherwise,  be  entitled  to 
any  costs. — On  a  motion  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs 
under  this  act,  in  an  action  of  debt,  in  which  the  defendant  had  let  judgment  go 
by  default : — Held,  first,  that  the  act  applied  to  such  a  case,  and  was  not  confined 
to  cases  where  there  had  been  a  trial  and  verdict ;  secondly,  that  the  application 
was  not  too  late  after  final  judgment;  thirdly,  that  it  was  not  necessary,  in  the 
affidavit  in  support  of  the  motion,  to  state  that  the  defendant  resided  within  the 
jurisdiction  of  the  Court  of  Requests,  and  was  liable  to  be  summoned  to  that 
Court  for  the  debt,  but  that  it  was  sufficient  to  state  that  he  resided  in  the  Isle 
of  Wight  at  the  time  when  the  writ  of  summons  was  sued  out  in  the  action  ; 
and  lastly,  that  it  was  not  necessary  to  shew  in  the  first  instance,  that  it  was  not 
such  an  action  of  debt  as  was  excluded  by  the  act  from  the  commissioners' 
jurisdiction. 

[S.  C.  1  D.  &  L.  60.5 ;  13  L.  J.  Ex.  65.] 

In  this  case,  Barstow  had  obtained  a  rule  calling  upon  the  plaintiff'  to  shew  cause 
why  the  execution  issued  against  the  defendant  should  not  be  set  aside,  and  why  a 
suggestion  should  not  be  entered  on  the  roll,  in  order  to  deprive  the  plaintiff  of  costs, 
under  the  Isle  of  Wight  Court  of  Requests  Act,  46  Ceo.  3,  c.  66.(a)     The  defendant 

(a)  The  1st  section  of  the  act  appoints  certain  commissioners  to  hear  and  determine 
all  causes  for  the  recovery  of  small  debts  within  the  Isle  of  Wight. 

Sect.  11  authorizes  the  commissioners  to  decide  and  determine  all  disputes  and 
differences  between  party  and  party,  for  any  sum  not  exceeding  .51.,  in  all  actions  or 
causes  of  debt,  &c.,  and  in  all  causes  of  assumpsit  or  insimul  computasset,  and  in  all 
causes  or  actions  of  trover  and  conversion,  and  in  all  causes  and  returns  founded  on  a 
quantum  meruit,  and  in  all  causes  or  actions  of  trespass  or  detinue  for  goods  or 
chattels  taken  or  detained. 

Sept.  12  provides,  that  nothing  in  the  act  contained  shall  extend  to  enable  the 
commissioners  to  determine  the  right  or  title  to  any  lands,  tenements,  or  hereditaments, 
or  real  estates  whatsoever,  or  to  judge,  determine,  or  decide  on  any  debt,  where  the 
title  of  the  freehold  or  lease  for  years  of  any  lands,  &c.,  or  any  chattels  real  whatso- 
ever, shall  be  brought  or  come  into  question,  or  to  judge,  determine,  or  decide  on  any 
debt  that  shall  arise  by  reason  of  any  cause  concerning  testament  or  matrimony,  or 
anything  concerning  or  properly  belonging  to  the  Ecclesiastical  Court. 

Sect.  17  enacts,  that  it  shall  be  lawful  for  any  person  or  persons  (whether  such 
person  or  persons  shall  reside  within  the  jurisdiction  of  the  said  Court  or  not)  having 
any  debt  or  debts  on  the  balance  of  account  or  otherwise  howsoever,  not  exceeding 
the  value  of  51.  clear,  owing  or  belonging  to  him  or  them  by  or  from  anv  person  or 
persons  whatsoever  inhabiting,  residing,  or  being  within  the  said  Isle  of  Wight,  &c., 
to  apply  to  the  clerk  of  the  said  court,  who  is  to  make  out  a  summons  in  writing, 
directed  to  the  debtor  or  debtors,  expressing  the  sum  demanded,  and  the  name  of  the 
party  demanding  the  same,  to  be  served  on  such  debtor,  &c. ;  and  the  commissioners 
are  thereby  empowered  to  inquire  into  such  demand,  and  to  make  orders  and  decrees, 
and  pass  final  judgment  thereon,  and  award  costs  of  suit,  &c. 

Sect.  40  enacts,  that  if  any  action  or  suit,  for  any  debt  recoverable  by  virtue  of 
that  act  in  the  said  Court  of  Requests,  shall  be  commenced  in  any  other  court,  <te., 
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having  let  [9]  judgment  go  by  default,  a  ti.  fa.  was  issued  on  the  8th  of  June.  The 
present  application  was  made  on  the  14tli  of  June.  The  affidavit  in  suppoit  of  the 
rule  stated,  that  "at  the  time,  and  long  before  the  writ  of  summons  was  sued  out 
against  the  defendant,  he  resided  and  still  resides  at  West  Cowes,  in  the  Isle  of  Wight ; 
and  that  the  debt  due  from  him  to  the  plaintill',  and  for  which  the  writ  of  summons 
was  sued  out  in  this  action,  is  41.  lis.  ;!d  ,  and  the  said  debt  was  contracted  in  the 
said  Isle  of  Wight." 

Harris  shewed  cause.  There  are  sevei'al  answers  to  this  application.  First,  it 
ought  to  have  been  made  before  final  judgment,  and  is  therefore  too  late  :  Unwin  v. 
Kii\g  (2  Dowl.  P.  C.  493).  Secondly,  the  affidavit  is  defective,  in  not  stating  that  the 
defendant  resided  within  the  jurisdiction  of  the  Court,  and  was  liable  to  be  summoned 
for  this  debt ;  whereas  it  states  only  that  he  lived  in  the  Isle  of  Wight.  In  Unwin  v. 
King,  [10]  it  was  held  necessary  for  the  affidavit  to  state  that  the  defendant  was 
liable  to  be  summoned  to  the  county  court.  Thirdly,  the  affidavit  does  not  sufficiently 
state  the  nature  of  the  action.  It  ought  to  have  shewn  that  it  was  not  such  an  action 
of  debt  as  to  be  taken  out  of  the  jurisdiction  of  the  commissioners  by  the  12th  section 
of  the  act.  Lastly,  the  40th  section  applies  only  where  there  has  been  a  trial  and 
verdict  for  the  defendant :   Harris  v.  IJoifd  (4  M.  &  Selw.  171). 

Barstow,  contr.'i.  The  case  of  Harris  v.  LJoi/d  arose  on  the  Middlesex  County 
Court  Act,  2.3  Geo.  2,  c.  33,  s.  19,  which  applies  only  where  "the  jury  upon  the  trial 
of  the  cause  "  shall  find  the  damages  to  be  under  40s.  Here  the  words  are,  that  the 
plaintiff',  in  cases  within  the  act,  shall  not,  by  reason  of  a  verdict  for  him  or  otherwise, 
have  any  costs.  With  regard  to  the  other  objections,  the  application  is  in  time, 
because,  in  the  case  of  judgment  by  default,  which  passes  immediately,  the  defendant 
has  no  opportunity  to  come  before  judgment,  and  he  could  not  apply  to  the  Court  in 
any  earlier  stage  of  the  cause  ;  nor  could  he  plead  the  act  in  bar.  Next,  it  was  not 
necessary  to  state  in  the  affidavit  more  than  that  the  defendant  resided  in  the  Isle  of 
Wight,  which  gives  the  commissionei's  jurisdiction  over  him ;  to  do  .so  would  have 
been  swearing  to  an  inference  of  law.  [Lord  Abinger,  C.  B.  The  Middlesex  County 
Court  Act,  on  which  Unwin  v.  King  was  decided,  applies  only  to  persons  who  were 
liable  to  be  summoned  to  the  old  county  court.]  That  is  the  distinction  between  that 
case  and  the  present.  Lasth',  the  affidavit  sufficiently  shews,  prima  facie,  that  this 
was  a  debt  within  the  jurisdiction  of  the  Court  of  Requests.  The  words  of  the 
affidavit  bring  the  case  within  s.  11,  and  it  was  for  the  defendant  to  have  shewn 
himself  to  be  within  the  proviso  on  that  section  in  s.  12. 

[11]  Per  Curiam.  The  objections  have  all  been  sufficiently  answered,  and  the 
rule  must  be  absolute. 

Rule  absolute. 

Stewart  v.  Wilson.  Exch.  of  Pleas.  Nov.  6,  1843. — The  rules  of  an  insurance 
association  provided,  that,  "should  any  vessel  entering  the  association  proceed 
on  an  American  voyage,  her  insuiance  should  cease."  Another  rule  was,  that 
the  managing  underwiiters  .should  survey  each  ship  insuied,  in  hull  and  materials, 
once  a  year,  without  distinction,  and  order  such  stores  and  repairs  as  they  might 
deem  necessary,  which  stores  must  be  got  and  repairs  done,  on  due  notice  being 
given,  otherwise  the  ship  should  not  be  insured.  The  policies  were  all  to  be 
time  policies  for  one  year : — Held,  that  the  effect  of  not  complying  with  an  order 
of  the  managing  underwriters  was,  that  the  ship  must  be  considered  unseaworthy, 
and  the  policy  of  insurance,  which  had  before  been  effected  on  her,  void. 

[S.  G.  13  L.  J.  Ex.  27 ;  7  Jur.  1020.] 

Assumpsit  on  a  policy  of  insurance,  from  the  20th  of  February,  1841,  for  one  year, 

the  plaintiff  or  plaintiffs  in  such  action  or  suit  shall  not,  by  reason  of  a  verdict  for 
him,  her,  or  them,  or  otherwise,  have  or  be  entitled  to  any  costs  whatsoever ;  and  if 
the  verdict  shall  be  given  for  tlae  defendant  or  defendants  in  such  action  or  suit,  and 
the  Judge  or  Judges  before  whom  the  same  shall  be  tried  or  heard  shall  think  fit  to 
certify  that  such  debt  ought  to  have  been  recovered  in  the  said  court  of  rciiucsts, 
then  such  defendant  or  defendants  shall  have  costs,  and  such  remedy  for  recovering 
the  same  as  any  defendant  or  defendants  may  have  for  his,  her,  or  their  costs  in  any 
cases  by  law. 

Ex.  Div.  VIII.— 35 
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upon  the  ship  "  Thetis  "  ;  alleging  ii  total  loss  of  the  ship  on  a  voyage  from  Newcastle 
to  Kotteidam,  within  the  period  covered  by  the  policy. 

Plea,  that  the  plaintiff  and  defendant,  before  and  at  the  time  of  making,  entering 
into,  and  subscribing  the  said  policy  of  insurance,  were  respectively  members  of  a 
certain  insurance  association,  to  wit,  an  association  called  "The  North  and  South 
Shields  New  Friendly  Association  for  Insurance  on  Policy,"  and  being  such  members,  Mi 
certain  printed  rules  and  conditions  relating  to  insurance  had  there  lieen  delivered  to  H 
the  said  plaintiff  and  defendant  respectively,  amongst  other  members  of  the  said  " 
association  ;  and  the  said  policy  of  insurance  was  made  and  entered  into,  and  sub- 
scribed, and  was  therein  expressed  to  be,  subject  to  the  said  printed  rules  and 
regulations  :  and  that  by  the  said  rules  and  regulations  it  is,  amongst  other  things, 
laid  down  and  agreed,  that  the  managing  underwriters  of  the  said  association,  or  their 
proxies,  should  survey  or  cause  to  be  surveyed  each  ship,  to  wit,  each  ship  insured 
subject  to  the  said  rules  and  regulations,  in  hull  and  materials  once  a  year  without 
distinction,  and  ordei'  such  stores  and  repairs  done  on  due  notice  being  given,  other- 
wise the  ship  should  not  be  insured,  but  the  insurance  so  effected  thereon  should 
become  void  and  ineffectual.  And  the  defendant  says  that,  after  the  making  and 
subscribing  of  such  policy,  and  before  the  said  ship  was  lost,  and  after  the  20th  of 
February,  [12]  1841,  and  in  pursuance  of  the  said  rules  and  regulations,  and  the  said 
provisions  so  therein  contained  as  aforesaid,  to  wit,  on  the  22nd  day  of  September, 
A.D.  1841,  the  said  ship  or  vessel  in  the  said  policy  mentioned,  then  being  at  North 
Shields,  in  the  county  of  Northumberland,  and  then  intended  to  sail  on  a  certain 
voyage,  to  wit,  to  Kotteidam,  in  the  kingdom  of  Holland,  was  surveyed  in  hull  and 
materials  by  the  said  managing  underwriters  of  the  said  .association,  in  conformitj' 
with  and  according  to  the  true  intent  and  meaning  of  the  said  rules  and  regulations  ; 
and  the  said  underwriters  thereupon,  to  wit,  upon  making  such  survey,  deemed 
necessary,  to  wit,  for  the  said  ship,  certain  stores  and  repairs,  that  is  to  say,  among 
other  thing.s,  that  a  certain  hawser,  to  wit,  a  thirty-fathom  seven-inch  hawser,  should 
be  got  and  provided  foi'  the  said  ship,  and  that  the  pump-well  of  the  said  ship  should 
be  built  up,  and  that  a  pair  of  new  foretopmast  backstays  should  be  supplied  and  got 
for  the  said  ship ;  and  the  said  underwriters  then  deemed  the  said  hawser  and  the 
building  up  of  the  said  pump-well  necessary  to  be  got  and  done  before  the  said  ship 
should  go  to  sea,  and  that  it  was  necessary  that  the  said  foretopmast  backstays  should 
be  got  and  supplied  for  and  to  the  said  ship  on  her  return  from  the  said  intended 
voyage ;  and  that  the  said  underwriters  then,  to  wit,  on  the  day  and  year  last 
aforesaid,  ordered  the  said  stores  and  repairs  according  to  the  true  intent  and  meaning 
of  the  said  rules  and  regulations,  of  all  which  premises  in  this  plea  aforesaid  the 
plaintiff'  then,  to  wit,  on  the  day  and  year  last  aforesaid,  had  due  notice,  and  was  then 
ordered,  to  wit,  by  the  said  underwriters,  to  get  the  said  stores,  and  do  the  said 
repairs,  to  wit,  amongst  other.s,  the  said  hawser  and  the  building  up  of  the  said  pump- 
well,  before  the  said  ship  should  go  to  sea,  and  the  said  pair  of  foretopmast  backstays 
on  the  return  of  the  said  ship  from  her  intended  voyage.  And  the  defendant  says, 
that  the  plaintiff,  not  regarding  the  said  notice  or  order,  or  the  said  rules  [13]  and 
regulations,  did  not  nor  would  get  the  said  stores  and  do  the  said  repairs,  but  to  get 
the  said  hawser  and  to  build  up  the  .said  pump-well,  and  to  get  and  supply  the  said 
pair  of  foretopmast  backstays,  the  plaintiff"  then  and  thence  hitherto  hath  wholly 
neglected  and  refused ;  and  afterwards,  and  after  the  making  the  said  policy,  and 
before  the  said  ship  was  so  lost,  and  after  the  said  20th  day  of  February,  1841,  to 
wit,  on  the  24th  day  of  September,  A.D.  1841,  sent  the  said  ship  to  sea  without 
getting  the  said  stores  and  doing  the  said  repairs ;  and  the  said  ship  then  went  to  sea, 
to  wit,  on  her  said  intended  voyage,  with  the  plaintifi''s  knowledge,  and  by  his  desire, 
without  having  the  said  hawser  got,  and  without  having  the  said  pump-well  built  up, 
although  a  reasonable  time  for  getting  the  said  hawser,  and  building  up  the  said 
pump-well,  had,  before  the  said  ship  went  to  sea  as  aforesaid,  elapsed,  and  the  plaintifl" 
could  and  might  have  got  the  said  hawser,  and  built  up  the  said  pump-well,  before 
the  said  ship  went  to  sea ;  and  although  the  said  ship  afterwards,  and  before  the  loss 
of  the  said  ship,  in  the  declaration  men'tioned,  and  after  the  said  20th  day  of  February, 
A.D.  1841,  returned,  to  wit,  to  North  Shields  aforesaid,  from  her  said  last-mentioned 
voyage,  and  although  the  plaintiii'  then  could  and  might  and  ought  to  have  got  and 
supplied  the  said  paii-  of  foretopmast  backstays  for  and  to  the  said  ship,  and  although 
a  reasonable  time  for  getting  and  supplying  the  same  elapsed  before  the  said  ship 
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again  sailed,  yet  the  plaintifl'  did  not  get  or  supply  the  said  pair  of  foretopmast  back- 
stays ;  and  afterwards,  and  before  the  loss  of  the  said  ship,  as  in  the  first  count 
mentioned,  and  after  the  said  20tli  day  of  February,  A.D.  1841,  to  wit,  on  the  1 1th 
day  of  November,  sent  the  said  ship  to  sea,  to  wit,  on  the  said  voyage  in  the  first 
count  mentioned,  without  having  gotten  or  provided  the  said  pair  of  foretopmast 
backstays,  and  the  ship  then,  to  wit,  on  the  day  and  year  last  aforesaid,  sailed  and 
■went  on  her  said  \oyagc,  to  wit,  the  \oyage  in  the  said  first  [14]  count  mentioned, 
without  the  said  pair  of  foretopmast  l)ackstays  ;  and  fuither,  that  the  said  hawser, 
and  the  building  up  of  the  said  pumps  and  the  said  pair  of  foretopmast  backstays, 
were  material  parts  of  the  said  stores  and  re])airs  so  ordered  by  the  said  underwriters 
as  aforesaid ;  and  the  said  ship,  by  reason  of  the  premises  in  this  plea  mentioned,  and 
according  to  the  terms  of  the  printed  rules  and  regulations,  before  and  at  the  time  of 
the  loss  of  the  said  ship,  as  in  the  said  first  count  mentioned,  was  not  insured,  and 
the  said  insurance  so  effected  as  aforesaid  became  and  was  ineffectual  and  void. 
Verification. 

The  replication  ti'aversed  the  allegation,  "  that  by  the  said  rules  it  is  laid  down 
and  agreed,  that  the  stores  and  repairs  ordered  by  the  managing  underwriters  must 
be  got  and  done  on  due  notice,  otherwise  the  ship  should  not  be  insured,  but  the 
insurance  so  eft'ected  thei'eon  should  become  void  and  ineflectual."     Issue  thereon. 

At  the  trial  before  Wightman,  J.,  at  the  last  Northumberland  Assizes,  the 
defendant,  under  the  direction  of  the  learned  Judge,  had  a  verdict  on  this  issue,  the 
allegations  of  the  plea  being  proved  ;  and  leave  was  reserved  to  the  plaintiff  to  move 
to  enter  a  verdict  for  him,  if  the  Court  should  think  that  the  rules  of  the  association 
did  not,  under  the  circumstances,  avoid  the  policy. (a) 

[15]  On  the  2nd  of  November, 

S.  Temple  moved  accordingly.  The  effect  of  the  1.5th  rule  is  only  to  prevent  a 
renewal  of  the  insurance,  in  cases  of  disobedience  to  the  orders  of  the  managing 
underwriters  ;  it  does  not  render  void  the  existing  policy,  in  respect  of  which  the 
premium  may  have  been  already  paid.  The  intention  of  the  rule  is,  that  the  owner 
shall  have  till  another  year  to  consider'  whether  the  vessel  is  worth  a  further 
insurance,  and  then,  if  he  choose  to  insure  her  again,  he  must  obey  the  order  to 
repair.  This  construction  is  strengthened  by  the  difference  in  the  language  of  this 
and  of  the  first  rule,  which  declares  that  in  the  case  there  provided  for  the  insui'ance 
shall  cease.  The  ease  of  a  vessel  entering  the  American  trade  appears  to  lie  the  onh' 
one  in  which  the  rules  of  the  association  contemplate  a  forfeiture  of  the  existing 
policy.  [Lord  Abinger,  C.  B.  Suppose  a  performance  of  the  orders  given  were 
essential  to  make  the  vessel  seaworthy  ?J  That  defence  might  be  raised  in  a  different 
form. 

Loud  Abingek,  C.  B.     We  will  look  at  the  rules. 

Cur.  adv.  vult 

On  the  4th  of  November, 

Lord  Abinger,  C.  B.,  said, — The  Court  have  come  to  the  conclusion  that  the 
direction  of  the  learned  Judge  was  correct.  We  thirrk  the  eflect  of  the  I.5th  rule  is, 
that  the  vessel  must  be  considered  urrseawor'thy,  and  the  insinvmce  effected  on  her 
corrsequently  void,  unless  the  dir-ections  of  the  managing  underwritei-s  are  fr-om  time 
to  time  complied  with.     There  will  ther-efor'e  be  no  rule. 

Rule  r-efused. 

Temple  now  moved  for  a  rule  to  enter  judgment  for  the  plaintiff  non  obstante 

(a)  The  1st  and  1.5th  rules  were  as  follows  : — 

1.  "That  this  insurance  is  especially  understood  as  not  extending  to  the  insurance 
of  vessels  in  the  American  ti-ade,  and  should  any  vessel,  enter-ing  the  association, 
pr'oceed  on  an  Amer'icarr  voyage,  her  insurance  shall  ce.ase,  but  the  owner,  for  each 
breach  of  the  rules,  shall  be  held  r'esponsible  to  the  underwr-itcrs  for  the  entire  lo.sses 
and  aver'ages  that  may  happen  until  the  expiration  of  that  policy." 

15.  "That  the  managing  underwr-iter-s,  or  their  pr'oxies,  sh.all  survey  or  cause  to 
be  surveyed  each  ship  iir  hull  and  materials  once  a  year  without  distinction,  and  order 
such  stores  and  repair's  as  they  may  deem  necessar'y,  which  slor-es  must  he  got,  and 
repairs  done,  on  due  notice  being  giveir,  otherwise  the  ship  shall  not  be  insured. 
Notice  shall  also  l)e  given  by  the  members  of  the  arrival  of  any  ship  that  has  not  been 
surveyed." 
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veredicto,  on  the  ground,  that  it  appeared  from  the  plea  that  the  managing  under- 
writers hiu\  [16]  ordered  a  pair  of  new  forctopmast  hackstaj's  to  be  supplied  to  the 
vessel,  not  at  the  time  of  the  order,  but  on  her  return  from  the  voyage  on  which  she 
was  about  to  sail.  He  contended  that  the  underwriters  had  no  power,  under  the  15th 
rule,  to  make  a  prospective  order,  having  reference  to  a  future  voyage  :  they  could 
only  pronounce  on  the  state  of  the  vessel  as  regarded  the  voyage  on  which  she  was 
then  l)0und,  and  therefore  that  no  order  on  the  second  voyage  had  been  disobeyed; 
and  the  ship  performed  the  first  safely. 

Per  Cuiiam.  It  is  true  the  ship  retuined  in  safety  from  her  first  voyage;  but  as 
she  started  on  that  voyage  in  an  unscawoithy  state,  the  policy  was  gone  from  that 
time,  and  it  could  not  revive  on  her  safe  arrival. 

Rule  refused. 

Sutherland  v.  Pratt  and  Others.  Exch.  of  Pleas.  Nov.  7,  1843. — AVhere  the 
consignee  of  goods  pledges  the  bill  of  lading  with  another  person  as  a  security 
for  advances  made  by  him,  and  upon  an  agreement  that  the  consignee  shall  effect 
an  insurance  on  the  goods  for  the  benefit  of  the  pledgee,  and  deposit  the  policy 
with  him,  the  pledgee  may  sue  on  the  policy  in  his  own  name. 

[S.  C.  13  L.  J.  Ex.  246.     On  demurrer,  11  M.  &  W.  296.     Eeferred  to,  Ehsworth  v. 
Alliance  Marine  Insurance  Company,  1873,  L.  E.  8  C.  P.  596.] 

Assumpsit  on  a  policy  of  insurance  for  £2000  on  ship  and  goods  lo.st  or  not  lost,  at 
and  from  Bombay  to  London,  alleged  in  the  declaration  to  have  been  made  with  the 
General  Maritime  Assurance  Company  (of  which  the  defendants  were  three  of  the 
directors)  by  Messrs.  Boggs,  Taylor,  &  Co.,  as  well  in  their  own  names  as  for  and  in 
the  names  of  all  and  eveiy  person  and  persons  to  whom  the  same  did  or  might 
appertain  in  part  or  in  all.  The  declaration  alleged  payment  of  the  premium  by  the 
plaintiff  to  the  company,  and  that  the  plaintiff  was,  during  the  .said  voyage,  to  wit, 
on  &c.  interested  in  the  goods  mentioned  in  the  policy,  and  loaded  on  board  the  ship, 
to  the  amount  insured ;  and  that  the  insurance  was  made  for  the  use  and  benefit,  and 
on  account  of  the  plaintiff  as  aforesaid  :  and  averred  a  partial  loss  by  the  wetting  and 
damaging  of  the  goods  during  the  voyage. (a) 

[17]  Plea,  non  assumpserunt ;  together  with  several  special  pleas,  which  it  is  not 
necessary  to  state  here.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
sitting  after  Trinity  Term,  it  appeared  that  the  insurance  in  question  had  been 
effected  by  Boggs,  Taylor  &  Co.,  who  were  the  consignees  of  the  goods  in  question, 
for  the  security  of  the  plaintiff,  to  whom  they  had  pledged  the  bill  of  lading,  (which 
was  indorsed  generally  to  bearer),  as  a  security  for  certain  bills  of  exchange  accepted 
by  the  plaintiff  for  the  accommodation  of  Boggs,  Tajdor  &  Co.,  and  which  the 
plaintiff  refused  to  accept  until  Boggs,  Taylor  &  Co.  effected  the  insurance  in 
question,  and  deposited  the  policy  with  him.  It  was  contended  for  the  defendants, 
that  this  was  not  sufficient  to  entitle  the  plaintiff  to  sue  on  the  policy  in  his  own 
name.  The  Lord  Chief  Baron  overruled  the  objection,  and  a  verdict  was  given  for 
the  plaintiff,  damages  £94. 

Erie  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  question  is, 
whether  the  mere  pawnee  of  a  policy  of  insurance  can  sue  in  his  own  name.  [Parke,  B. 
Or  rather,  whether  the  pawnee  of  goods,  assigned  to  him  by  the  indorsement  of  the 
bill  of  lading,  can  insure  them.]  If  Boggs,  Taylor  &  Co.  intended,  in  case  they  paid 
off  the  acceptances,  to  have  the  right  themselves  to  sue  on  the  policy,  they  could  not, 
by  depositing  it  with  the  plaintiif,  vest  the  right  to  sue  in  him.  [Parke,  B.  The 
question  is  one  of  fact,  whether  the  insurance  was  not  efl'ected  for  securing  the  interest 
of  the  plaintiff.]  No  doubt  it  was  effected  in  order  to  the  deposit  of  the  bill  of  lading 
with  him.  [Parke,  B.  If,  before  any  arrangement  with  the  plaintiff,  Boggs, 
Taylor  &  Co.  had  insured  the  goods,  and  then  had  agreed  for  the  deposit  of  the  bill 
of  lading  and  the  policy  with  him,  I  agree  they  would  have  been  the  persons  to  sue. 
But  here  it  was  a  question  for  the  jury,  whether  the  insurance  was  not  effected  by 
them  as  agents,  and  for  [18]  the  benefit  of  the  plaintiff.  Lord  Abinger,  C.  B.  The 
evidence  was,  that  he  refused  to  accept  until  they  had  effected  the  insurance.     In 

(a)  See  the  declaration  set  out  fully,  1 1  M.  &  \V.  296. 
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SLicli  ;i  ciise,  if  the  party  cannot  sue  in  his  own  name,  how  u.ui  he  liavi;  the  heiietit  of 
the  pledt;e  '     Parke,  B.     It  seems  to  tnrn  entiiely  on  a  qnestion  of  fad;  and  there  is 
very  good  evidenee  tiiat  the  policy  was  ell'ccted  entirely  for  the  benefit  of  tiie  phiinlili', 
to  cover  his  interest  in  the  goods;  and  it  is  clear  he  had  an  insurable  interest.) 
Per  Curiam.     Rule  lefused. 


The  Mayor,  Aldermen,  and  Burge.ssks  of  Macclesfield  v.  Chapman.  Exch. 
of  Pleas.  Nov.  7,  1843. — The  grant  of  a  market  does  not  of  itself  imply  a  right 
in  the  giantee  to  prevent  jiersons  from  selling  marketable  articles  in  their  private 
shops,  within  the  limits  of  the  franchise,  on  market  days.  Such  a  right  can  exist 
only  by  immemorial  custom. 

[S.  C.  13  L.  J.  Ex.  32;  7  Jur.  1041.  Adopted,  Pope  v.  JVhalley,  1865,  6  H.  &  G. 
312.  Referred  to,  Fcaron  v.  Mitchell,  1872,  L.  R.  7  Q.  B.  696;  Mat/m-  of  Penrhyn 
V.  Best,  1878,  3  Ex.  D.  295;  Mayor  of  Manchesttr  v.  Lymts,  1882,  22  Ch.  I).  311.] 

Case.  The  declaration  stated,  that  the  plaintiffs  were  possessed  of  a  certain 
market,  in  the  township  of  Macclesfield,  on  Tue.sdays  and  Saturdays  in  each  week, 
for  the  buying  and  selling,  amongst  other  things,  of  flesh-meat ;  and  that  they  were 
also  possessed  of  certain  liberties,  tolls,  stallage,  picage,  &c.,  to  the  said  market 
belonging;  and  that  all  butchers  selling  tlesh-meat  on  Tuesdays  and  Saturdays,  within 
the  said  township,  of  right  ought  to  sell  the  same  within  the  said  market,  and  not  in 
any  private  shops  :  nevertheless,  the  defendant,  intending  to  prevent  the  plaintill's 
from  enjoying  the  benefit  of  their  said  market,  exposed  to  sale  in  certain  shops  of  the 
defendant,  in  the  said  township,  divers  large  quantities  of  flesh-meat,  on  the  said 
Tuesdays  and  Saturdays,  being  market  days,  without  the  license  and  against  the  will  of 
the  plaintifis,  whereby  the  plaintiff's  lost  certain  stallage,  &c. 

Pleas,  first,  not  guilty  ;  secondly,  that  the  plaintifTs  were  not  possessed  of  the  said 
market,  modo  et  forma;  thirdly,  that  all  butchers,  Sic.  ought  not  of  right  to  sell 
their  flesh-[19]-meat  within  the  said  market,  and  not  in  any  private  shops.  Issues 
thereon. 

At  the  trial,  before  Gurney,  B.,  at  the  last  assizes  at  Chester,  the  jury  found  a 
verdict  for  the  plaintiffs  on  the  first  and  second  issues,  and  for  the  defendant  on  the 
third  issue. 

Jervis  now  moved  to  enter  judgment  for  the  plaintiffs  on  the  third  issue,  non  obstante 
veredicto.  The  jury  having  found  that  the  plaintiffs  are  possessed  of  a  market  on 
certain  days  ;  their  right  to  exclude  others  from  selling  marketable  commodities  on 
those  days  in  their  private  shops,  within  the  limits  of  their  franchise,  follows  as  a  legal 
consequence.  Without  such  a  right,  the  market  is  of  no  substantial  benefit  to  the 
grantee.  The  Prior  of  DunMahlds  case  (11  Hen.  6,  f.  19  a.  and  b.,  pi.  3  ;  and  25  a.,  pi.  2), 
cited  in  The  City  of  London's  case  (8  Rep.  127),  decided,  that  where  a  lord  is  possessed 
of  a  market,  a  prescription  to  sell  meat  in  a  private  house  is  bad.  The  only  distinction 
which  can  be  stated  between  that  ease  and  the  present  is,  that  there  the  meat  was 
alleged  to  have  been  sold  "  occulta."  The  question  was  raised  with  respect  to  this 
market,  in  Mayor  of  Macchsfiehl  v.  I'edley  (4  B.  &  Adol.  397  ;  1  Nev.  &  Man.  709),  but 
there  it  was  unnecessary  to  decide  it,  because  the  jury  had  found  the  existence  of 
the  right  claimed  by  the  plaintiff's,  by  immemorial  custom.  [Parke,  B.  Littledale,  J., 
appears  to  have  been  of  opinion  that  the  grantee  of  a  newly  created  market  has  not 
such  a  right.]  In  Com.  Dig.,  Market,  (F.  2.),  the  law  is  laid  down  thus: — "The 
owner  of  a  house  next  to  a  fair  or  market  cannot  open  his  shop  for  selling  in  a  market, 
without  payment  of  stallage ;  for  if  he  takes  the  benefit  of  the  market,  he  ought  to 
pay  the  duties  there.  In  The  Gravesend  case  (2  Brownl.  179),  Doderigde,  Serjt.,  cited 
a  case  in  the  Register,  "where  the  Abbot  of  Westminster  pre-[20]-scribed  to  have  a 
fair  in  Westminster  upon  St.  Edward's  day,  and  for  ten  days  after  ;  and  that  no 
citizen  or  other  in  London,  during  that  time,  should  sell  any  thing  in  London,  l>ut  in 
this  fair ;  and  after  the  Abbot  remitted  this  privilege,  and  had  of  the  citizens  of 
London  for  that,  £1500."  It  must  be  assumed  that  the  grant  of  the  market 
was  before  the  existence  of  private  shops  for  the  sale  of  marketable  commodities, 
or  that  there  was  a  previous  writ  of  ad  quod  damnum.  In  Mushy  v.  JFalker  (7  B.  & 
Cr.  40),  also,  the  present  question  was  mooted,  but  not  decided. 
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Parke,  B.  There  does  not  appear  to  be  any  authority  that  the  mere  possession  of 
a  market  implies  the  right  of  preventing  individuals  from  selling  in  their  own  shops 
on  market  days.  The  Prior  of  Dunstable's  case  (7  B.  &  Cr.  40),  quoted  as  estalilishing 
that  proposition,  is  explained  in  Mosley  v.  JValker  and  Mai/or  of  Mucclesjield  v.  Pedlcy, 
and  shewn  not  to  be  an  authority  to  that  extent.  It  seems  to  amount  only  to  this,  that 
a  peison  shall  not  take  the  benefit  of  the  lord's  market,  and  the  customers  attending 
it,  and  yet  fraudulently  deprive  him  of  the  tolls. 

Loiii)  Abinger,  C.  B  ,  concurred,  adding, — It  must  now,  however,  be  understood 
that  a  man  may  take  the  benefit  of  the  market,  and  then  take  the  customers  away 
from  it. 

GuRNEY,  B.,  and  Eolfe,  B.,  concurred. 

Rule  refused.  (6) 

(h)  On  the  discussion  of  the  Islington  Market  Bill,  in  the  House  of  Lords,  in  the 
year  1835  (9th  July),  the  following  questions  were  put  by  the  House  to  the  Judges  : — 

"  A  charter  was  granted  by  King  Edward  III.  to  the  corporation  of  the  borough 
of  A.,  with  these  words  (inter  alia),  '  quod  nullum  mercatum  infra  septem  leucas  in 
cireuitfl  burgi  prajdicti  per  nos  vel  ha3redes  nostros  alicui  concedatur.'  The  corpora- 
tion has  continued  to  hold,  as  it  before  had  been  holden,  by  prescription,  a  market  in 
IJlackacre,  and  to  take  the  profits  thereof.  A  charter  is  now  granted  to  B.  by  the 
Crown,  of  a  market  to  be  holden  in  Whiteacre,  [21]  within  less  than  seven  leagues' 
distance  from  Blaekacre  : — 

"  1.  Is  this  second  grant  contrary  to  the  first;  and  may  it  be  repealed  bj'  sci.  fa., 
as  contrarj'  thereto? 

"  2.  The  same  question,  Whiteacre  being  less  than  seven  leagues'  distance  from 
the  borough  of  A.  1 

"  3.  In  either  of  the  said  cases,  can  it  be  pleaded,  or  in  any  way  taken  into  con- 
sideration, that  the  benefit  of  the  public  required  a  new  market  to  be  holden,  other 
than  markets  holden  by  the  corporation  of  A.,  and  within  less  than  seven  leagues  from 
those  mai'kets,  or  from  the  said  borough  1 " 

On  these  questions  the  unanimous  opinion  of  nine  of  the  Judges,  then  present, 
was  delivered  by — 

Park,  J.  "I  am  to  acquaint  your  Lordships,  that  my  learned  brethren  and 
myself,  in  considering  the  questions  propounded  to  us  by  your  Lordships,  assume  that 
it  is  proposed  to  ask  the  first  and  second  questions  with  reference  to  holding  the  new 
market  at  the  same  times  with  the  old.  The  Judges  are  agreed,  that  if  this  clause 
adds  any  prohibition  other  than  that  which  is  attached  by  the  common  law  to  the 
grant  of  a  market,  it  is  void  ;  for  there  is  no  consideration  for  such  restriction,  nor  any 
additional  benefit  conferred  upon  the  subject ;  that  is,  it  is  a  prohibition  impo.sed  in 
respect  of  an  old  right,  without  a  new  consideration. 

"The  establishment  of  a  new  market,  to  be  holden  at  the  same  times  within  the 
common-law  distance  of  an  old  market,  prima  facie  is  injurious  to  the  old  market,  and 
therefore  void. 

"  The  Judges  are  also  of  opinion,  that  the  circumstance  mentioned  in  the  third 
question,  viz.  that  the  benefit  of  the  public  required  a  new  market  to  be  holden,  other 
than  markets  already  holden  by  the  fii'st  gi-mtee,  would  not  of  itself  warrant  the 
grant  of  such  new  market  " 

On  the  14th  of  July,  the  following  questions  were  put  by  the  House  to  the  Judges 
then  present, — Littledale,  J.,  Parke,  B.,  and  Bosanquet,  J. : — 

"A  charter  was  granted  by  King  Edward  III.  to  the  corporation  of  the  borough 
of  A.,  with  these  words  (inter  alia), — 'quod  nullum  mercatum  infra  septem  leucas  in 
cireuitfl  burgi  prfedicti  per  nos  vel  hseredes  nostros  alicui  concedatur.'  And  this  grant 
purports  to  be  made  'de  assensu  prselatorum,  comitum,  baronum,  ac  totius  com- 
munitatis  regni  in  instanti  parliamento  apud  Westmonasteriuni  convocato.'  And  the 
charter  begins  'Rex  archiepiscopis,  &c.  salutem.'  The  corporation  hath  continued  to 
hold,  as  it  before  had  been  holden,  by  prescription,  a  market  in  Blaekacre,  in  the 
borough  of  A.,  and  to  take  the  profits  thereof.  A  charter  is  now  granted  to  B.  by 
the  Crown,  of  a  market  to  be  holden  in  Whiteacre,  within  less  than  seven  leagues' 
distance  from  Blaekacre  : — 

"  1 .  Would  the  second  chaiter  as  above  mentioned,  for  holding  a  market  within 
seven  leagues  from  the  market  of  Blaekacre,  be  illegal,  and  repealable  by  scire  facias? 
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"  2.  Same  (]ue.stioM,  within  seven  leagues  from  the  boundaries  of  the  borough  of  A. 

"3.  The  Judges  having  inform-[22]-e(i  the  House,  that  in  their  oiiinion  the  circum- 
stance of  the  lienefit  of  the  public  ic(|uiring  a  new  market  would  not  of  itself  warrant 
the  grant  of  a  new  market;  their  opinion  is  furthei-  rei[uiiod,  whether  the  advantage 
of  the  public,  coupled  with  the  fact,  that  the  space  of  the  prior  market  is  not  sutiicient 
for  the  buyers  ami  sellers,  could  not  be  [jlcaded,  or  in  any  way  taken  into  considera- 
tion, to  wan-ant  or  support  the  grant  of  a  new  mai'ket,  within  the  limits  of  the 
common  law  1 

"4.  Or,  whether  the  advantage  of  the  public,  coupled  with  the  facts,  that  the 
space  of  the  prior  market  is  not  sutficicnt  for  the  buyers  and  sellers,  and  that  part  of 
the  ancient  site  of  the  market  has  been  employed  or  permitted  to  be  emploj'cd  Vjy  the 
owners  of  the  market  for  other  purposes  than  those  of  the  market,  could  not  be 
pleaded  or  in  any  way  taken  into  consideration,  to  warrant  or  support  the  grant  of 
a  new  market  within  the  limits  of  the  common  law? 

"5.  Or,  whether,  supposing  the  prior  market  to  be  gianted  in  a  lixcd  place,  the 
advantage  of  the  public,  coupled  with  the  facts,  that  the  place  of  the  prior  market  is 
not  sufficient  for  the  buyers  and  sellers,  and  that  part  of  the  ancient  site  and  place  of 
the  market  has  been  employed  or  permitted  to  be  employed  by  the  owners  of  the 
market  for  other  purposes  than  those  of  the  market,  could  not  be  pleaded  or  in  any 
way  taken  into  consideration,  to  warrant  or  support  the  grant  of  a  new  market  within 
the  limits  of  the  common  law  ?  " 

'I'he  Judges  delivered  theii'  opinion  upon  the  two  first  questions  in  the  affirmative  ; 
and  desired  time  to  consider  the  remaining  three  questions  ;  to  which,  on  a  subsequent 
day,  the  following  answer  was  given  (on  behalf  of  himself  and  Parke  B.,  the  only 
Judges  then  in  town)  by 

LiTTLEDALE,  J.  "  When  three  of  the  Judges,  Mr.  Baron  Parke,  Lord  Commis- 
sioner Bosanquet,  and  myself,  attended  your  Lordships  on  the  14th  of  July,  your 
Lordships  were  pleased  to  ask  the  Judges  then  present,  whether  the  words  of  the 
charter  of  King  Edward  III.  were  such  as  to  give  it  the  effect  of  an  act  of  Parliament, 
and  to  which  question  the  Judges  answered  in  the  affirmative.  That  being  so,  it  would 
appear  that  all  the  other  questions  which  now  await  the  opinion  of  the  Judges  are  at 
an  end  ;  because,  if  there  be  a  prohibition  by  act  of  Parliament  from  holding  a  market 
within  seven  leagues  of  the  borough  of  A.,  the  king  would  have  no  right  to  grant  a 
market  to  be  held  within  seven  leagues,  under  any  circumstances  whatever,  but  an 
application  must  be  made  to  Parliament  to  I'epeal  that  act  which  has  embraced  and 
confirmed  the  charter. 

"  The  third  and  fourth  questions  proposed  by  your  Lordships,  which  are  the  two 
first  of  those  upon  which  the  Judges  requested  time  for  consideration,  may  be  con- 
veniently answered  together.  These  questions  evidently  apply  to  the  grant  of  a 
market,  not  to  be  held  in  a  certain  spot,  defined  or  known  by  metes  and  bounds,  but 
generally  in  the  vill  or  district  of  Blackacre.  There  is  no  doubt  but  that  the  [23] 
grantee  of  such  a  market  may  hold  it  anywhere  within  that  vill  or  district,  or  in  more 
places  than  one,  and  may  change  the  place  in  which  it  is  held  ;  and  an  obligation  is 
cast  upon  him,  by  his  acceptance  of  the  grant,  to  provide  convenient  accommodation 
for  all  who  are  ready  to  buy  and  sell  in  the  public  market.  If  he  docs  not  do  so,  or 
if,  after  having  once  appropriated  a  particular  site  for  the  use  of  the  public  as  a  market- 
place, he  afterwards  employs  or  permits  it,  or  part  of  it,  to  be  employed  for  other 
purposes,  without  providing  as  convenient  a  place  for  the  public  to  buy  and  sell  in 
elsewhere  within  the  limits  of  his  grant,  the  consequences  would  be  ;  First,  there 
would  be  a  good  defence  to  an  action  brought  by  the  grantee  of  the  franchise  against 
any  person  for  selling  out  of  the  market  to  the  piejudice  of  his  right,  provided  such 
person  had  been  prevented  from  selling  in  the  market  by  the  want  of  convenient  room. 
This  point  was  flecided  in  the  case  of  Prince  v.  Lcwix,  5  B.  &  Cr.  363;  and  confirmed 
by  that  of  Mo^laj  v.  JT'dker,  7  B.  &  Cr.  40.  A  second  consequence  would  be,  that 
this  l)re;ich  of  public  duty  on  the  part  of  the  grantee  of  the  franchise  might,  unless 
these  inconveniences  were  removed,  and  a  sufficient  space  restored  for  the  accommoda- 
tion of  the  public,  operate  as  a  forfeiture,  and  furnish  a  ground  for  a  scire  facias  to 
repeal  the  patent  by  which  the  market  was  granted.  And,  thirdly,  we  are  not  pre- 
pared to  say  that  such  misconduct  of  the  grantee  would  not  render  him  liable  to  an 
indictment  for  a  misdemeanour,  in  like  manner  as  the  grantee  of  a  ferry  is  punishable 
for  a  default  in  providing  proper  boats  and  ferrymen  ;  though  we  are  not  aware  of 
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:iny  instivncc  in  which  such  a  proceeiling  against  the  owner  of  a  maiket  has  been 
adopted.  And  if  such  an  indictment  would  lie  against  him  for  his  default,  an  action 
would  also  lie  at  the  suit  of  any  private  individual  who  should  have  leceived  any 
special  injury  thereby. 

"  But  these  are  the  only  consequences  of  the  breach  of  duty  committed  by  the 
grantee  of  the  franchise ;  for  we  are  of  opinion,  that  whilst  the  grant  remains 
unrepealed,  the  default  of  providing  proper  accommodation  for  the  public  cannot 
operate,  in  point  of  law,  as  a  ground  for  granting  a  new  charter  to  another,  to  hold 
a  market  within  the  common-law  distance,  which  shall  really  be  injurious  to  the 
existing  market.  But  after  the  former  grant  has  been  duly  repealed,  a  new  charter 
may,  of  course,  be  granted  to  any  one. 

"  The  fifth  and  last  question  proposed  by  your  Lordships  contains  one  circumstance, 
which  makes  a  very  material  difference  in  the  consideration  of  the  supposed  case. 
This  question  relates  to  a  market  held,  by  the  terms  of  the  grant,  in  a  fixed  place — 
that  is,  as  we  understand  it,  a  place  defined  or  known  by  metes  and  bounds,  and 
containing  a  precise  quantity  of  land.  We  are  of  opinion,  that,  if  those  limits  are  not 
sufficient  for  the  buyers  and  sellers  at  the  market,  and  the  owner  of  the  market  has 
no  power  to  enlarge  the  limits,  that  circumstance,  coupled  with  the  [24]  fact  that  it 
would  be  for  the  advantage  of  the  public  that  a  new  market  should  be  erected,  would 
be  a  sufficient  ground  for  the  Crown  to  take  such  steps  as,  according  to  law,  would 
have  the  effect  of  erecting  a  new  market,  to  such  an  extent  as  would  remedy  the 
inconvenience,  without  affecting  the  rights  of  the  owners  of  the  old  market;  and,  for 
that  purpose,  a  writ  of  ad  quod  damnum  might  issue,  and,  upon  the  inquisition  returned 
on  that  writ,  that  the  erection  of  a  new  market  would  not  be  to  the  damage  of  the 
owners  or  other  persons,  the  Crown  might  grant  such  a  new  market  as  would  not  be 
to  the  injury  of  others.  We  do  not  say  that  a  writ  of  ad  quod  damnum  is  absolutely 
necessary  ;  but  if  the  Crown  were  to  grant  a  new  charter  without  a  writ  of  ad  quod 
damnum,  and  it  should  appear  that  the  interests  of  other  persons  were  prejudiced, 
the  Crown  would  be  supposed  to  be  deceived,  and  the  grant  might  be  repealed  on  a 
scire  facias.  Vide  note  in  Fitzherbert's  Natura  Brevium,  226  :  and,  according  to  the 
authority  in  the  2nd  Inst.  406,  'if  one  hath  a  market,  either  by  prescription  or  by 
letters  patent  of  the  king,  and  another  obtains  a  market  to  the  nusans  of  the  former 
mai-ket,  he  sh.ill  not  tarry  till  he  have  avoided  the  letters  patents  of  the  former  market 
by  course  of  law  ;  but  he  may  have  an  assize  of  nusans.'  And  the  .same  authority 
adds,  '  Note,  there  be  words  in  the  grant  of  a  market— ita  quod  non  sit  ad  nocumentura 
alterius  mercati.' 

"But,  in  whatever  form  any  proceedings  are  taken  for  the  new  market,  we  are  of 
opnnon  that  the  new  market  can  only  be  legally  granted  to  such  an  extent  as  to 
provide  for  what  may  be  called  the  surplus  accommodation  of  the  public,  bevond  what 
the  market  of  Blackacrc  can  afford  ;  aufl  that  the  market  of  Blackacre  is  'not  to  be 
affected  by  the  new  market.  For  instance,  if  the  public  require  twenty  acres  of 
market  accommodation,  and  Blackacre  coukl  only  furnish  ten  acres,  the  new  market 
could  not  be  granted  for  the  whole  twenty  acres,  but  only  for  the  additional  ten  acres, 
so  as,  upon  the  whole,  the  twenty  should  be  capable  of  being  used  by  the  public.  And 
we  think  that,  if  the  proceeding  by  ad  quod  damnum  should  be  adopted,  the  inquisition 
would  i)robably  be  adapted  to  such  a  state  of  things.  For,  if  a  new  market  were 
granted  for  twenty  acres,  that  would  be  to  the  damage  of  the  old  market,  and  it  might 
have  the  effect  of  totally  ruining  it,  where  there  was  no  default  in  the  owners  of  that 
market,  hut  the  necessity  for  a  new  market  arose  from  the  increase  of  population, 

'  Ihis  view  of  the  case,  however,  is  entirely  new;  we  at  least  know  of  no  instance 
whei'e  the  question  has  arisen  ;  for,  in  general,  markets  belong  to  districts,  and  there 
tliey  may  be  changed  or  enlarged  as  the  owners  please :  and,'  as  this  point  has  never 
been  argued  by  counsel,  and  as  the  opinion  of  two  Judges  only  is  asked,  when  the 
orignial  questions  were  submitted  to  nine  Judges,  we  do  not  feel  so  confident  in  this 
opinion  as  if  we  had  come  to  the  same  conclusion  after  hearing  counsel,  and  conferring 
with  the  whole  of  the  nine  [25]  Judges  to  whom  the  questions  were  originally  put. 

Your  Lordships  will  observe,  that  it  may  possibly  happen,  that  the  limits  of  a 
district  within  which  a  market  is  to  be  held  (though  such  market  may  not  be  confined 
to  a  certain  place  therein)  may  yet  be  so  narrow,  and  the  residue  of  the  district  not 
appropriated  to  the  purpose  of  a  market  so  occupied,  that  the  grantee  cannot  possibly 
peiforra  his  duty  by  providing  such  accommodation  as  the  increased  exigencies  of  the 
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pulilic  require.  Such  a  case  would,  we  apprehend,  be  governed  Iiy  tlie  principle  laid 
down  in  our  answei'  to  the  fifth  and  last  question  ;  and  the  Crown  would  have  a  power 
to  grant  such  a  new  market  as  would  be  required  foi'  that  portion  of  the  public  which 
could  not  be  accommodated  within  the  limits  of  the  former  grant." 

The  reporters  are  enabled  to  publish  the  above  through  the  kindness  of  Llaron 
Parke. . 


Bkown  v.  Clarke.  Exch.  of  Pleas.  Nov.  11,  1843.— Where,  on  the  trial  of  a 
cause,  the  jury  were  unable  to  agree,  and  were  in  consequence  discharged  by  the 
Judge  without  having  given  a  verdict,  and  the  associate  indorsed  the  record  as  a 
renianet ;  and  the  cause  being  tiled  again,  the  plaintiff  had  a  verdict : — Held, 
that  he  was  not  entitled  to  the  costs  of  the  first  trial. 

[S.  C.  1  D.  &  L.  409  ;  13  L.  J.  Ex.  36  ;  7  Jur.  1043.] 

Debt  for  money  had  and  recei\'ed,  and  on  an  account  stated.  Plea,  nuiujuam 
indebitatus.  On  the  tiist  trial  of  the  cause,  before  Parke,  E.,  at  the  Middlesex  sittings 
in  last  Trinity  term,  (Saturday,  June  2nd),  the  jury  having  been  locked  up  in  con- 
sideration of  their  verdict  from  two  o'clock  in  the  afternoon  till  midnight,  and  not 
being  able  to  agree,  his  Lordship  then  came  into  Court,  and,  stating  that  he  thought 
it  would  be  an  act  of  cruelty  to  detain  the  jury  till  the  Monday  morning,  discharged 
them  of  his  own  authority.  The  associate  indorsed  the  record  as  a  remanet,  and  the 
cause  was  tried  agaiti  before  Lord  Abinger,  C.  B.,  at  the  sittings  after  term,  when  the 
plaintifl'  obtained  a  verdict.  On  taxation,  the  Master,  upon  the  production  of  the 
record  so  indorsed,  allowed  the  plaintiff  the  costs  of  the  first  as  well  as  of  the  second 
trial.     On  a  former  day  in  this  term, 

J.  P.  Taylor  obtained  a  rule  to  shew  cause  why  the  Master  should  not  review  his 
taxation  ;  citing  Sudey  v.  Powers  (3  Dowl.  P.  C.  372)  as  an  express  authority  that,  in 
such  a  case,  the  [26]  p:irty  ultimately  successful  was  not  entitled  to  the  costs  of  the 
first  trial. 

Jervis  now  shewed  cause.  The  Master  was  right  in  allowing  the  costs  of  the  first 
trial,  under  the  circumstances  of  the  case.  Here  the  cause  was,  by  the  act  of  the 
Judge,  without  any  default  or  blame  in  either  party,  made  a  remanet,  and  the  record 
was  so  indorsed.  It  is  the  duty  of  the  Master  to  tax  the  costs  on  the  postea  ;  and 
the  costs  of  a  remanet  are  costs  in  the  cause.  It  is  just  the  same  as  if  it  were  the 
case  of  an  ordinary  remanet  from  the  pressure  of  business,  and  differs  entirely  from 
the  case  of  the  withdrawal  of  a  juror  by  consent.  In  the  conduct  of  the  first  trial, 
neither  party  was  to  blame  ;  it  is  neces.sary,  therefore,  to  go  further,  and  see  who  was 
to  blame  originally  in  incurring  costs  at  all;  and  that  is  determined  by  the  verdict, 
which  shews,  that  the  action  ought  not  to  have  been  resisted.  The  rule  is  laid  down 
in  the  case  of  Burchall  v.  Ballamy  (5  Burr.  2693).  There  the  cause  was  taken  down 
to  trial,  buc  went  off  upon  a  reference  to  arbitrators,  who  never  made  any  award  : 
the  cause  thereupon  went  down  to  trial  a  second  time,  when  the  plaintiff  obtained  a 
verdict.  It  was  argued  on  the  part  of  the  plaintiff,  that  he  was  entitled  to  the  costs 
of  going  down  to  trial  the  first  time,  for  that  the  case  was  analogous  to  that  of  a 
remanet,  in  which  the  costs  were  always  paid  ;  and  the  Court,  in  order  to  assimilate 
the  practice  of  the  King's  Bench  to  that  which  was  stated  to  prevail  in  the  Common 
Pleas,  directed  that,  for  the  future,  in  all  cases  where  a  cause  went  down  to  trial,  and 
went  off  upon  any  occasion  without  the  fault  of  the  parties,  and  was  afterwards 
brought  down  again  to  trial,  the  costs  of  such  abortive  going  down  to  trial  should  be 
taxed  and  allowed  to  the  party  finally  prevailing,  in  the  same  manner  as  if  the  cause 
had  gone  off  upon  a  remanet.  That  case  is  precisely  in  point,  and  was  acted  on  by  this 
Court  in  Harrison  v.  [27]  Bennett  (1  C.  it  M.  203).  There  one  of  the  jury  absconded 
before  a  final  verdict  was  given,  and  the  plaintiff  refusing  to  take  the  verdict  of  the 
other  eleven,  a  second  trial  was  had,  in  which  the  plaintiff  succeeded  ;  and  the  Court 
held  that  he  was  entitled  to  the  costs  of  the  first  abortive  trial.  Both  parties  being 
faultless  as  to  that  abortive  result,  the  Court  looked  to  see  who  was  the  original  cause 
of  the  expense,  and  imposed  the  costs  on  the  defendant,  whom  the  final  result  proved 
to  have  been  in  the  wi'ong.  The  ease  of  Sedetf  v.  Powers  is  undoubtedly  a  decision 
adverse  to  the  plaintiff,  and  arose  under  similar  circumstances  with  the  present.      But 

Ex.  Uiv.  viu.— 35* 
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the  judgment  of  Pattesoii,  J.,  iu  that  case,  can  hardly  be  correctly  reported,  because 
ho  is  made  to  say  that  he  cannot  see  any  difterence  in  reason  between  the  withdrawing 
of  a  juror  by  agreement  iuid  the  discharge  of  the  jury  by  the  Judge  :  whereas  there 
is  the  obvious  difference,  that,  in  the  one  case,  there  is  a  final  termination  of  the 
pi-oceedings  by  consent  of  the  parties;  whereas,  in  the  other,  the  trial  goes  oft"  by  an 
act  over  which  neither  party  has  any  control.  The  learned  Judge  is  also  reported  to 
have  said  that  Ilarrkon  v.  Bennett  was  distinguishable,  because  there  the  first  jury,  as 
well  as  the  second,  found  for  the  plaintift':  but  that  was  not  so,  because  one  of  them 
having  nni  away,  there  was  on  the  first  occasion  no  finding  at  all.  The  plaintift" ought 
not  to  suft'er  by  the  act  of  the  Judge,  over  which  he  had  no  control,  the  result  shewing 
that  the  claim  was  well-founded. 

J.  P.  Taylor,  in  support  of  the  rule.  This  is  not,  as  is  argued  on  the  other  side, 
the  case  of  a  remanet,  in  the  legal  sense  of  the  word.  Where  the  cause  goes  oflf  as  a 
remanet,  from  piess  of  business,  the  jury  is  not  called  or  sworn  ;  but  here  the  jury 
were  sworn,  the  whole  case  was  submitted  to  them,  and  but  for  the  act  of  the  Judge 
in  discharging  [28]  them,  iion  constat  that  they  would  not  have  found  a  verdict  for 
the  defendant.  The  case  of  Burchall  v.  BaUamy  is  expr'essly  overruled  by  IVood  v. 
Duncan  (5  M.  &  W.  87),  in  which,  upon  the  same  state  of  facts,  the  Court  held  that 
the  plaintift',  who  was  ultimately  successful,  was  not  entitled  to  the  costs  of  the  first 
trial.  [Parke,  B.  In  that  case  the  arbitrator  had  made  an  awaid,  which  was  set 
aside  ;  in  Burchall  v.  Jlallumy  no  award  was  made.]  The  Court  proceeded  on  the 
ground  that  there  was  no  legal  award,  and  therefore  the  reference  was  abortive. 
The  case  of  Scclcy  v.  Powers  is  admitted  to  be  a  direct  authority  for  the  plaintiflP ;  but 
it  is  said  that  Patteson,  J.,  has  misconstrued  the  case  of  Harrison  v.  Bennett.  That, 
however,  is  not  so,  for  in  Harrison  v.  Bennett  there  was  a  verdict  found  and  delivered 
for  the  plaintiff'  on  the  first  trial,  although  it  was  not  conclusive  for  want  of  a  finding 
of  damages.  In  Seeleij  v.  Bowers,  the  learned  Judge  took  time  to  consider,  and  his 
judgment,  being  probably  a  written  one,  is  not  likely  to  have  been  misreported  : 
moreover,  it  was  recognised  and  confirmed  by  him  in  the  subsequent  case  of  IFaite  v. 
Spurgin  (4  Dowl.  P.  C.  575),  in  which  he  states  it  to  have  been  given  after  considera- 
tion, and  an  examination  of  the  authorities.  [Parke,  B.  How  is  it  in  the  case  of  a 
venire  de  novo,  simpliciter?  It  seems  to  have  been  taken  for  granted,  in  JVood  v. 
Duncan,  that  in  that  case  each  party  pays  his  own  costs  ;  and  that  is  for  the  fault 
of  the  jury.]  Each  party  there  pays  his  own  costs:  Bird  v.  Appkton  (1  East,  111). 
There,  after  a  venire  de  novo  awarded  on  an  imperfect  special  verdict,  a  verdict  for 
the  plaintift'  on  the  second  trial,  a  new  trial  granted,  and  again  a  verdict  for  the 
plaintiff'  on  the  third  trial,  it  was  held  that,  the  rule  for  a  new  trial  being  silent  on 
the  subject  of  costs,  the  plaintiff'  was  only  entitled  to  the  costs  of  the  last  trial.  The 
Wmcestershire  and  Staffordshire  Canal  [29]  Company  v.  The  Trent  and  Mersey  Navigation 
Company  (2  Marsh.  475)  was  also  the  case  of  an  insufScient  verdict,  oo  which  the 
Court  could  give  no  judgment,  and  a  new  trial  was  granted  ;  and  there  also  it  was 
held  that  the  party  who  ultimately  succeeded  was  not  entitled  to  the  costs  of  the 
first  trial.  Those  cases  are  similar  in  principle  to  the  present;  an  insufficient 
verdict  is  as  if  there  were  no  verdict.  [Parke,  B.  In  Smith  v.  Haile  (6  T.  K.  71), 
also,  where  a  new  trial  was  granted  on  the  ground  that  a  special  case  reserved  on  the 
first  was  imperfectly  stated,  the  party  who  succeeded  on  the  second  trial  was  held 
not  to  be  entitled  to  the  costs  of  the  first  trial.  The  present  case  is  certainly  very 
like  that  of  the  finding  of  a  defective  verdict.] 

_  Lord  Abinger,  C.  B.  The  case  of  Bird  v.  Appleton  seems  to  be  very  much  in 
point ;  a  defective  verdict  is  the  same  as  no  verdict.  "We  find  that  the  practice  of  the 
Court  of  Queen's  Bench  has  been  in  accordance  with  the  decision  of  my  brother 
Patteson  in  Seeley  v.  Poawrs ;  and  not  being  inconsistent  with  reason,  or  with  any  rule 
or  practice  of  the  Court,  and  the  case  being  analogous  to  that  of  a  venire  de  novo, 
we  think  it  best  to  adhere  to  it,  and  to  say,  that  wherever,  by  the  fault  or  defect  of 
fandnig  by  the  jury  on  the  first  trial,  the  parties  have  gone  to  trial  a  second  time,  the 
party  ultmiately  successful  is  entitled  only  to  the  costs  of  the  trial  in  which  he  succeeds. 
The  rule  will  therefore  be  absolute. 

Parke,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute.(c) 


(c)  See  Lickharrow  v.  Manrni,  6  T.  li.  131. 
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[30]  Alexander  r.  Smith.  Excli.  of  Picas.  Nov.  3,  1843.— An  application  to  .set 
aside  a  distringas  to  coni])el  an  appearance  must  be  made  within  eight  days  after 
the  service  of  the  distringas. 

[S.  C.  1  D.  &  L.  467;  13  L.  J.  Ex.  47;  7  Jur.  1092.] 

Chilton  moved  to  set  aside  the  copy  of  a  distringas,  and  the  levy  made  thereon, 
on  the  ground  that  the  amount  of  debt  and  costs  was  not  indorsed  on  the  writ, 
pursuant  to  the  rules  of  Hilary  Term,  2  Will.  4,  and  Mich.  Term,  3  Will.  4,  pi.  5. 
The  writ  vi'as  served  on  the  21st  of  July,  returnable  in  this  term;  and  on  the  1st  of 
August,  a  summons  having  been  served  on  the  plaintitl'  to  shew  cause  before 
Coltman,  J.,  at  chambers,  why  the  copy  of  the  writ  and  levy  should  not  be  set  aside 
for  irregularity,  the  same  was  discharged,  on  the  ground  that  the  irregularity  ought 
to  have  been  objected  to  within  eight  days  from  the  time  of  .service. 

Chilton  now  submitted  that  the  rule,  as  to  applying  within  eight  days,  did  not 
appl}'  to  this  description  of  process ;  and  that,  as  the  application  had  been  made 
within  fifteen  days  from  the  teste  of  the  distringas,  and  the  plaintiff  could  not  have 
taken  any  step  in  the  meanwhile,  the  application  was  not  too  late. 

Parke,  B.  The  application  was  made  too  late.  The  learned  Judge  was  right 
in  thinking  that  the  defendant  should  have  applied  within  eight  da^'s  from  the  service 
of  the  distringas. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


[31]  Davies  r.  Edmonds.  Exch.  of  Pleas.  Nov.  3,  1843. — A  sherifl',  on  making 
a  levy  under  an  execution,  is  entitled  to  a  percentage  on  the  whole  proceeds  of 
the  sale,  including  a  year's  rent  paid  by  him  to  the  landlord,  as  well  as  on  the 
amount  of  the  execution ;  but  he  is  not  entitled  to  be  allowed  extra  expenses 
incurred  by  him  in  making  the  levy,  which  are  not  included  in  the  table  of  fees 
framed  under  7  Will.  4  e%  1  Vict.  c.  55. 

[S.  C.  1  D.  &  L.  395 ;  13  L.  J.  Ex.  l.J 

A  rule  had  been  obtained  on  behalf  of  the  sheriff  of  Surrey,  calling  upon  the 
plaintiti'  to  shew  cause  why  it  should  not  be  referred  back  to  the  Master  to  reconsider 
what  was  due  to  the  sherifl'  for  poundage  and  legal  expenses,  and  what  ought  to  be 
allowed  to  him  for  extra  charges  and  expenses. 

It  appeared  that  there  were  adverse  claims  to  the  goods  seized  under  an  execution  ; 
in  consequence  of  which  the  sheriff  was  compelled,  for  the  protectiou  of  the  property, 
to  incur  extra  expenses,  by  keeping  two  men  in  possession  for  a  considerable  time. 
The  sale  produced  7671.  2s.,  of  which  the  sum  of  £250  was  paid  to  the  landlord  for 
rent.  The  Master  had  allowed  the  sheriff  his  expenses  of  the  possession  of  one  man 
only  for  seven  days  ;  and  acting  upon  the  "  Table  of  Fees  "  framed  in  pursuance  of  the 
Stat.  1  Vict.  c.  55,  had  allowed  the  per  centage  of  21.  10s.  per  cent,  on  £521  only. 
Against  the  above  rule 

Jervis  shewed  cause.  The  sherift"  is  not  entitled  to  more  than  the  Mastei'  has 
allowed.  The  case  of  Slater  v.  Hames  (7  M.  &  W.  413)  shews,  that  although  a  sheriff 
may  be  put  to  great  trouble  and  expense,  yet  he  is  not  entitled  to  any  other  allowance 
than  his  poundage  and  such  fees  as  are  fixed  by  the  "Table  of  Fees,"  framed  under 
the  Stat.  7  Will.  4  &  1  Viet.  c.  55.  Here  the  extra  trouble  and  expense  were  incui-red 
by  him  in  protecting  himself  against  an  adverse  claimant.  Secondly,  the  shei'iff 
claimed  no  more  per  centage  than  the  Master  allowed  him,  and  he  did  not  claim  it  in 
respect  of  the  £2-50,  the  amount  of  the  rent. 

Watson,  in  support  of  the  rule.  First,  the  sheiiii'  may  [32]  obtain,  by  the  favour 
and  indulgence  of  the  Court,  in  its  discretion,  a  larger  amount  for  extra  expenses  than 
the  Ma.ster  has  thought  tit  to  allow.  Possession  was  kept  for  a  considerable  time 
under  a  Judge's  order,  and  therefore  the  Court  will  order  an  extra  allowance  in  respect 
of  that.  Secondly,  the  sheriff  is  entitled  to  a  percentage  upon  the  amount  of  the  sale, 
and  not  merely  upon  the  sum  paid  over  by  him  to  the  execution  creditor.  He  is, 
therefore,  entitled  to  the  additional  sum  of  21.  10s.  per  cent,  upon  the  £250  paid  to 
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the  landlord  for  rent ;  for  he  is  bound  to  levy  for  the  rent,  as  well  as  for  the  amount 
of  the  execution. 

Paukk,  15.  The  Master  is  bound  to  allow  the  expenses  of  such  a  possession  as  was 
necessary  for  the  sale  of  the  goods.  Here  he  has  thought  fit  to  allow  for  the  expenses 
of  seven"  days'  possession,  and  that  was  a  reasonable  charge.  Extra  expenses  cannot 
be  allowed. '  The  sheriff  is  entitled  as  a  matter  of  right  to  those  payments  which  are 
prescribed  by  the  table  of  fees,  and  ought  to  have  his  commission  of  21.  10s.  per  cent, 
on  all  the  money  raised  by  the  sale.  The  rule  will,  therefore,  be  made  absolute, 
without  costs,  for  the  payment  to  the  sheriff  of  the  additional  sum  of  61.  5s.,  being 
21.  10s.  per  cent,  upon  the  rent  of  £250. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute  accordingly,  without  costs. 

[33]  Scott  v.  The  Eastern  Counties  Railway  Company.  Exch.  of  Pleas. 
Nov.  6,  1843. — Where  an  order  is  given  for  goods,  some  of  which  are  ready-made 
at  the  time  of  the  contract,  and  the  rest  are  to  be  manufactured  according  to 
order,  and  the  goods  which  are  ready-made  are  afterwards  delivei-ed  and  paid  for, 
the  acceptance  of  them  is  a  part  acceptance  of  the  whole,  to  satisfy  the  provisions 
of  the  Statute  of  Frauds,  29  Car.  2,  c.  -3,  s.  17,  and  the  9  Geo.  4,  c.  14,  s  7,  as 
the  whole  forms  one  entire  contract. 

[S.  C.  13  L.  J.  Ex.  14 ;  7  Jur.  996.] 

Assumpsit.  The  declaration  alleged,  that,  on  the  18th  May,  1841,  the  defendants, 
by  John  Braithwaite,  their  agent  in  that  behalf,  ordered  and  agreed  to  purchase  fi'om 
the  plaintiff',  and  the  plaintiff  then  agreed  with  the  defendant  to  cause  to  be  manu- 
factured for  and  to  sell  to  them,  certain  goods  and  chattels  for  the  use  of  the  said 
railway,  and  of  certain  descriptions  then  directed  and  specified  by  the  defendants,  to 
wit,  one  triangular  lamp  for  junction  with  three  twenty-four-inch  lenses,  two  covered 
with  red  stained  glass  outside,  to  be  fastened  at  the  corners  with  three  bolts  and 
nuts,  one  lamp  for  same,  twelve  moalor  lamps,  four  square  lamps,  two  new  side  lamps, 
and  six  common  tricolour  lamps,  at  and  for  ceitain  reasonable  prices  to  be  paid  by 
the  defendants  to  the  plaintiff'  for  the  same  ;  and  thereupon,  in  consideration  of 
the  premises,  and  that  the  plaintiff  would  cause  the  said  goods  and  chattels  to  be 
delivered  to  the  defendants,  to  wit,  within  a  reasonable  time  then  next  following,  to 
wit,  at  a  certain  station  of  the  said  railway,  to  wit,  at  Shoreditch,  London,  the  defen- 
dants then  promised  the  plaintiff  to  accept  the  said  goods  and  chattels  of  the  plaintift, 
and  to  pay  him  for  the  same  the  said  prices,  to  wit,  on  the  delivery  thereof.  The 
declaration  then  went  on  to  aver,  that  the  plaintiff,  confiding  in  the  promise  of  the 
defendants,  did  afterwards,  to  wit,  on  &c.,  cause  to  be  manufactured  and  delivered  to 
the  defendants,  and  the  defendants  then  accepted  and  received  from  the  plaintiff,  a 
part  of  the  said  goods  and  chattels,  to  wit,  the  said  twelve  moaler  lamps,  the  said  four 
square  lamps,  the  said  two  new  side  lamps,  and  the  said  six  common  tricolour  lamps, 
•according  to  the  said  promise  ;  and  although  the  plaintiff  afterwards,  in  consequence 
and  in  pursuance  of  [34]  the  said  agreement,  and  in  a  reasonable  time  in  that  behalf, 
to  wit,  &c.,  caused  the  manufacture  of  the  said  triangular  lamp  to  be  commenced  and 
proceeded  with,  and  the  construction  thereof  to  be  carried  on  and  brought  nearly 
to  completion,  and  did,  in  so  doing,  necessarily  expend  and  incur,  and  cause  to  be 
expended,  divers  large  sums  of  money,  charges,  and  expenses,  to  wit,  £300;  and 
altho\igh  the  plaintiff  was  at  all  times,  from  the  making  of  the  said  agreement,  ready 
and  willing  to  perform  the  same  in  all  things  on  his  part  to  be  performed,  and  to 
cause  the  said  last-mentioned  lamp  to  be  completed  and  delivered  to  the  defendants 
within  a  reasonable  time  from  the  making  of  the  said  agreement ;  and  although  the 
plaintiff  did  afterwards,  and  after  the  lefusal  of  the  defendants  to  accept  or  receive 
the  said  last-mentioned  lamp  as  hereinafter  mentioned,  and  long  before  the  commence- 
ment of  this  suit,  oft'er  to  deliver  the  .said  last-mentioned  lamp  to  the  defendants,  of 
which  premises  the  defendants  always  had  notice  ;  vet  the  defendants,  disregarding 
their  said  promise,  after  the  making  thereof,  and  before  a  reasonable  time  for  the 
completion  and  delivery  of  the  said  last-mentioned  lamp,  to  wit,  &c.,  wholly  refused 
to  accept  or  receive  the  said  last-mentioned  lamp,  and  then  wholly  and  wrongfully 
discharged   the  plaintiff  from  further  proceeding  with  the  manufacture  thereof,  or 
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from  at  any  time  dcliveiing  the  same  to  tlie  dufendaiits,  and  then  wholly  alisolvod, 
exonerated,  and  discharged  the  plaintitt"  from  any  further  observance  or  performance 
of  the  said  agreement  on  his  part ;  and  the  defendants  have  from  thence  continually 
hitherto  wholl.y  refused  to  accept  or  receive  the  said  lamp,  although  the  plaintiff'  did 
as  aforesaid,  after  the  said  default  of  the  defendants  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  wit,  &c.,  cause  the  said  himp  to  be  completed,  and  then 
offered  to  deliver  the  same  to  the  defendants,  whereby  &c. 

[35]  Plea,  noii  assumpserunt. 

At  the  trial,  before  Loi'd  Abinger,  C.  B.,  at  the  last  assizes  at  Warwick,  it  appeared 
that  in  May,  1841,  Mr.  Braithwaite,  the  defendants'  agent,  went  to  the  plaintiff's 
manufactory  to  order  the  lamps  mentioned  in  the  declaration,  all  of  which  were  of  a 
well-known  and  ordinary  description,  with  the  exception  of  the  tri.mgulai'  lamp,  which 
was  very  peculiar.  The  moaler,  the  square,  and  the  new  side  lamps  were  delivered 
with  a  separate  invoice,  and  paid  for  in  May,  1841  ;  but  the  triangular  lamp  was  not 
finished  until  the  month  of  April,  1843,  when  the  defendants,  being  dissatisfied  with 
it,  refused  to  receive  or  pay  for  it,  whereupon  the  present  action  was  brought.  Under 
these  circumstances,  it  was  objected  for  the  defendants,  that  the  contracts  for  these 
articles  were  distinct,  and  that  the  delivery  and  acceptance  of  the  common  lamps  did 
not  constitute  a  part  acceptance  within  the  Statute  of  Frauds,  so  as  to  bind  the  defen- 
dants to  receive  and  pay  for  the  triangular  lamp  which  was  afterwards  manufactured. 
The  learned  Judge,  reserving  leave  to  the  defendants  to  move  to  enter  a  nonsuit,  left 
the  case  to  the  jury,  who  found  for  the  plaintiff  for  £248,  the  amount  claimed  bj'  him. 

Erie  now  moved  accordingly,  either  for  a  nonsuit  oi'  a  new  trial.  The  (juestion  in 
this  case  is,  whether  the  acceptance  of  the  smaller  lamps  constituted  a  part  delivery 
and  acceptance  within  the  17th  section  of  the  Statute  of  Frauds,  "29  Car.  2,  c.  3,  and 
Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  s.  7,  so  as  to  bind  the  plaintiff  to  pay  for  the 
triangular  lamp,  which  was  not  in  existence  at  the  time  of  the  contract  being  entered 
into.  The  17th  section  of  the  Statute  of  Frauds  enacts,  "that  no  contract  for  the 
sale  of  any  goods,  wares,  or  merchandize,  for  the  price  of  £10  sterling  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actu-[36]-ally  receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain 
or  in  part  of  payment,  or  some  memorandum  in  writing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized."  The  statute  9  Geo.  4,  c.  14,  s.  7,  extends  the  provisions  of  that 
section;  and,  after  reciting  it,  enacts,  "that  the  said  enactment  shall  extend  to  all 
contracts  for  the  sale  of  goods  of  the  value  of  £10  sterling  and  upwards,  notwith- 
standing the  goods  may  be  intended  to  be  delivered  at  some  future  time,  and  may 
not,  at  the  time  of  such  contract,  be  actually  made,  procured,  or  provided,  or  fit  or 
ready  for  delivery,  or  some  act  may  be  requisite  for  the  making  or  completing  thereof, 
or  rendering  the  same  fit  for  delivery."  In  this  case  the  acceptance  of  the  smaller 
lamps  could  not  be  considered  as  a  part  acceptance  of  the  triangular  lamp,  inasmuch 
as  that  was  not  in  existence  at  the  time ;  and  although  it  was  ordered  at  the  same 
time  as  the  common  lamps,  which  were  immediately  afterwards  delivered  and  paid 
for,  it  must  be  considered  as  within  a  separate  contract.  [Aldcrson,  B.  Is  it  not 
like  the  case  of  a  person  going  into  a  shop  and  choosing  different  articles,  all  of  which 
form  one  contract?]  There  the  articles  are  in  existence  at  the  time,  and  where  a 
contract  is  made  for  several  articles,  all  of  which  are  in  existence  at  the  time,  the 
acceptance  of  one  is  the  acceptance  of  all,  and  the  property  in  all  passes :  Bahhy  v. 
Parker  (2  B.  &  C.  37).  But  here  the  thing  was  not  made,  and  there  can  be  no  part 
delivery  of  goods  which  are  not  in  existence,  [Lord  Abinger,  C.  B.  The  9th  Geo.  4, 
c  14,  s.  7,  extends  the  provisions  of  the  former  act  to  goods  not  made.  Here  there 
was  an  order  for  lamps,  some  already  made,  and  another  to  be  made.  Then  there  is 
an  acceptance  of  the  former.  Are  not  the  parties  bound  by  that?  Alderson,  B.  If 
I  make  a  con-[37]-tract  for  goods  already  made,  and  goods  to  be  made,  and  I  accept 
the  goods  made,  it  shews  that  I  made  the  contract ;  which  is  what  the  act  means.] 
It  is  submitted,  that,  when  the  goods  are  not  made  at  the  time,  there  should  be  a 
part  payment  or  earnest  given,  or  a  written  memoi'andum,  to  satisfy  the  statute. 
When  some  of  the  goods  are  made,  and  are  to  be  delivered  immediately,  and  the 
others  are  not,  but  are  to  be  made  and  delivered  subsequently,  they  cainiot  be  said 
to  be  included  in  one  and  the  same  contract  of  sale :  Towcraw.  Os/ionie  (I  Stra.  506). 
In  Garhatt  V.  Jrakoii  (5  B.  &  Aid.  613),   where  there  was  a  verbal  contract  by  the 
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plaintiffs,  who  were  millers,  for  the  sale  of  :\  quantity  of  flour  which  was  not  prepared, 
and  in  a  st;ite  capable  of  being  immediately  delivered,  it  was  held  to  be  a  contract 
within  the  sfcitute  ;  and,  there  being  no  memorandum  in  writing,  the  plaintifls  were 
nonsuited.  In  Price  v.  Lea  (1  B.  &  Cr.  15fi),  which  was  recognized  in  Elliott  v.  T/mnas 
(3  M.  &  W.  170),  the  defendant  gave  an  order  for  a  quantity  of  cream  of  tartar,  and 
at  the  same  time  offered  to  take  a  quantity  of  lac  dye  at  a  certain  price.  Both  the 
articles  were  sent.  It  was  held  that  what  passed  between  the  parties  could  not  be 
considered  as  an  entire  contract  for  both  the  articles.  And  in  Boots  v.  Doiimr  (4  B.  & 
Ad.  77;  1  Nev.  &  M.  677),  it  was  held,  that,  when  lots  are  knocked  down  to  a 
purchaser  at  an  auction,  a  distinct  contract  arises  in  respect  of  each  lot. 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  there  ought  to  be  no  rule.  I  think 
the  order  for  the  ready  made  lamps,  and  that  given  for  the  triangular  one,  amounted 
but  to  one  contract.  Can  it  be  said,  that,  if  a  man  goes  to  a  tailor's  shop  and  buys 
a  suit  of  clothes  which  are  ready-made,  and  at  the  same  time  orders  another  suit  to 
be  made  for  him,  [38]  and  the  former  are  sent  home  to  and  accepted  by  him,  he  is 
not  bound  to  pay  for  the  latter?  The  two  statutes  that  have  been  referred  to  must 
be  construed  as  incorporated  together,  and  then  it  is  plain  that  where  an  order  for 
goods  made,  and  for  others  to  be  made,  forms  one  entire  contract,  acceptance  of  the 
former  goods  will  take  the  case  out  of  the  statutes  as  regards  the  latter  also. 

Alderson,  B.  I  am  of  the  same  opinion.  The  transaction  constituted  but  one 
contract.  There  is  no  distinction  between  this  case  and  that  of  a  party  who  goes  into 
a  shop  and  bu3's  fifty  different  articles  at  the  same  time.  It  is  clear  that  such  a  person 
does  not  make  fifty  different  contracts.  If  a  man  enters  into  an  entire  agreement 
for  goods  made,  and  for  others  to  be  made,  his  accepting  part  of  the  goods  made 
is  evidence  of  his  having  entered  into  the  agreement.  That  is  the  true  object  and 
meaning  of  the  statute.  The  articles  bargained  to  be  made  are  treated  for  this 
purpose  as  goods  actually  made,  although  they  are  not  in  existence  at  the  time  of 
the  agreement. 

GuRNEY,  B.,  and  Eolfe,  B.,  concurred. 

Rule  refused. 


[39]  Regina  4;.  Dean.  Exch.  of  Pleas.  Nov.  6,  1843.— An  information  for  penalties 
under  the  3  &  4  Will.  4,  c.  53,  s.  44,  charged  the  defendant  with  being  concerned 
in  the  unshipping  of  goods,  the  duties  on  which  had  not  been  paid  ;  with  knowingly 
harbouring  goods  imported  and  illegally  unshipped  without  payment  of  duties  ; 
and  with  other  offences  under  that  section.  It  appeared  at  the  trial,  that  a 
practice  had  prevailed  at  the  Custom  House  of  allowing  the  owners  of  imported 
goods  to  take  them  away  without  payment  of  duty  at  the  time,  an  entry  of  them 
having  been  previously  made  in  a  book  kept  by  the  officers  ;  and  that'the  fraud 
complained  of  had  been  effected  by  a  clerk  of  the  defendant's  removing  some  of 
the  leaves  from  the  Custom  House  book,  and  substituting  others  containing  false 
entries  of  the  quantity  of  goods  imported.  There  was  no  direct  proof  that  this  fact 
was  known  to  the  defendant,  but  he  derived  benefit  from  the  fraudulent  transaction  : 
— Held,  that,  under  these  circumstances,  the  jury  might  infer  that  the  defendant 
was  privy  to  the  fraud.— The  44th  section  of  the  3  &  4  Will.  4,  c.  53,  enacts, 
that  "every  person"  who  shall  be  concerned  in  the  unshipping  of  goods,  the 
duties  for  which  have  not  been  paid,  &c.,  shall  forfeit  either  the  treble  value 
thereof,  or  be  liable  to  the  penalty  of  £100.  The  defendant  and  his  partner 
havnig  been  separately  convicted  of  the  same  offences— Held,  that  each  was  liable 
to  the  penalties  imposed  by  the  act. 

[S.  C.  13  L.  J.  Ex.  33.] 

This  was  an  information  against  the  defendant  for  penalties  under  the  Smuggling 
Prevention  Act,  3  &  4  Will.  4,  c.  53,  s.  44,  which  enacts,  "that  every  person  who 
shall  assist  or  be  otherwise  concerned  in  the  unshipping  of  any  goods  prohibited  to 
be  imported,  or  the  duties  for  which  have  not  been  paid  or  secured,  or  who  shall 
knowingly  harbour,  keep,  or  conceal,  or  .shall  knowingly  permit  or  suffer  to  be 
harboured,  &c.,  any  goods  which  shall  have  been  illegally  unshipped  without  payment 
of  duties,  or  which  shall  have  been  illegally  removed  without  payment  of  the  same, 
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i^'c,  and  every  person  to  whose  Itands  and  possession  any  such  uncnstomcd  or  pro- 
hibited goo(is  shall  knowingly  come,  or  who  shall  assist  or  he  in  anywise  concerned 
in  the  illegal  lemoval  of  any  goods  from  any  warehonse  or  place  of  secnrity,  shall 
forfeit  cither  the  trel)le  value  thereof,  or  the  penalty  of  £100,  at  the  election  of  the 
commissioners." 

The  information  charged  the  defendant,  in  several  counts,  with  being  concerned 
in  the  unshipping  of  goods  without  payment  of  duties  ;  with  knowingly  harbouring 
goods  which  had  been  imported  and  illegally  unshipped  without  payment  of  duties ; 
and  with  being  concerned  in  the  illegal  removal  of  goods  from  a  place  of  securitj* ; 
and  also  that  goods,  illegally  unshipped,  had  knowingly  come  into  the  hands  of  the 
defendant. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last 
Trinity  Term,  it  appeared  that  [40]  a  practice  had  prevailed  at  the  Custom  House 
of  allowing  the  owners  of  imported  goods  to  take  them  -uvay  without  payment  of  duty 
at  the  time,  an  entry  of  the  contents  of  the  cases  containing  the  goods  having  been 
previously  made  in  a  book  called  the  Blue  Book,  kept  l;y  the  officers.  The  fraud,  in 
the  present  case,  was  effected  b}'  a  clerk  of  the  defendant,  who,  with  the  assistance 
of  two  Custom  House  officers,  removed  the  leaves  from  the  book  in  which  the  original 
contents  of  the  case  in  question  were  entered,  and  substituted  others,  containing  false 
entries  of  the  quantities  of  goods  imported,  and  inserting  smaller  quantities.  The 
defendant  did  not  appear  to  have  been  personally  concerned  in  tampering  with  the 
books,  nor  was  any  knowledge  of  the  fraud  directly  brought  home  to  him ;  but  it 
appeared  that  he  had,  or  must  have,  derived  benefit  from  the  fraudulent  transaction. 
Under  these  circumstances,  the  learned  Judge  told  the  jury,  that,  as  the  defendant 
had  derived  a  benefit  from  the  fraud,  they  might  infer  knowledge  on  his  part  of  the 
fraud  having  been  committed,  and  that  the  case,  under  those  circumstances,  in  his 
judgment,  would  be  made  out  against  the  defendant :  and  the  jury  found  a  vei'dict 
for  the  Crown  accordingly. 

Thesiger  now  moved  for  a  new  trial,  on  the  ground  of  misdirection,  or  why  the 
proceedings  should  not  be  stayed  until  the  determination  of  a  writ  of  error  sued  out 
in  the  case  of  liegina  v.  Candy,  the  defendant  in  which  case  had  been  in  partnership 
with  the  present  defendant  at  the  time  of  the  transaction  in  question.  First,  the 
learned  Judge  was  wrong  in  directing  the  jury  that  the  defendant's  having  deiived 
benefit  from  the  fraud  (which  was  rather  assumed  than  proved)  was  evidence  of  his 
being  cognizant  of  it.  When  goods  are  illegally  landed  without  payment  of  duties, 
and  payment  of  duties  is  altogether  evaded,  and  they  are  brought  to  the  place  of 
business  of  the  trader  [41]  by  an  agent  or  clerk  of  his,  known  by  him  not  to  have  paid 
any  duty,  and  are  found  there,  there  is  a  fair  inference  that  he  knew  that  the  duties 
had  been  evaded,  and  that  he  was  therefore  knowingly  harbouring  and  concealing  such 
goods.  But  here  it  does  not  follow  that  the  defendant  derived  any  benefit  from  the 
fraud  ;  the  clei'k  may  have  been  the  only  person  who  did  so  ;  he  may  have  committed 
a  double  fraud,  and  deceived  both  the  Custom  House  officers  and  his  employers,  by 
charging  them  with  the  full  amount  of  duty,  and  putting  the  difference  into  his  own 
pocket.  [Alderson,  B.  If  you  had  shewn  that,  it  would  have  been  a  complete 
answer.]  This  is  a  case  in  which  knowledge  has  been  pi'esumed  from  the  supposed 
benefit,  but  the  Crown  begins  by  presuming  the  benefit,  and  then  presumes  the 
knowledge  from  the  benefit.  No  such  presumption  could  fairly  arise,  for,  according  to 
the  practice,  the  merchant  was  allowed  to  remove  his  goods  without  payment  of  the 
duties.  There  must  be  a  double  presumption  :  first,  that  the  act  done  by  the  clerk 
was  an  act  done  for  the  benefit  of  the  firm,  and  then  that  the  defendant  knew  of  it, 
because  he  has  derived  a  benefit  from  it.  [Lord  Abinger,  C,  B.  The  master  might 
have  shewn  the  account  his  clerk  rendered  to  him  of  the  payment  of  the  duties.]  He 
may  not  have  received  from  the  clerk  any  account  of  the  duties  which  were  paid,  for 
it  appeared  that  he  had  absconded.  This  is  a  criminal  proceeding,  in  which  the  law 
ought  not  to  be  strained.  In  Attorney-General  v.  Siddon  (1  Or.  &  J.  220),  where  the 
master  was  held  liable  for  the  illegal  act  of  the  servant,  that  was  on  the  ground  that 
the  master  had  sanctioned  and  carried  on  the  illegal  traffic,  and  that  the  servant,  in 
adopting  means  calculated  to  save  the  master,  must  be  considered  as  acting  in  his 
service  and  for  his  benefit,  and  within  the  probable  authority  given  to  him.  [Ijord 
Abinger,  C.  B.  [42]  In  this  case,  the  defendant  had  in  his  possession  goods  which 
had  not  paid  duty,  and  the  onus  probandi  is  on  him  to  shew  that  he  had  them  lawfully.] 
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SecoiuUv,  the  proceedings  in  this  ease  ought  to  be  stayed  until  the  determination  of 
the  writ  of  error  brought  on  a  bill  of  exceptions  in  the  case  of  Reginay.  CmuUj,  who, 
beiu"  the  partner  of  the  present  defendant,  has  been  convicted  on  an  information  for 
penalties  in  respect  of  the  very  same  transaction,  and  judgment  signed  against  him  for 
tlie  same  amount  of  penalty  as  in  the  present  ease,  which  has  been  brought  into  court. 
This  being  a  constructive  act,  from  which  the  party  is  to  be  made  liable,  it  cannot, 
at  all  events,  be  presumed  from  the  circumstance  of  the  firm  having  derived  a  benefit 
from  the  fraud,  that  lioth  the  partners  had  a  knowledge  of  it,  and  that  both  are  to  be 
made  liable  for  an  act  of  the  same  individual.  The  number  of  penalties  cannot  depend 
on  the  number  of  persons  composing  the  firm.  Only  one  penalty  can  attach,  for  the 
olience  is  in  its  nature  single.  In  Ilex.  v.  Clark  (Cowp.  610),  it  was  held,  that,  where 
an  ortence,  created  or  made  penal  by  statute,  is  in  its  nature  single,  one  single  penalty 
only  can  be  recovered  ;  because  as  Lord  Mansfield  said,  "  though  several  persons  may 
join  in  committing  it,  it  still  constitutes  but  one  offence."  So,  in  Rex  v.  Bleasdale 
(4  T.  R.  f-0!)),  it  was  held  that  two  persons  cannot  be  convicted  in  separate  penalties 
under  5  Anne,  c.  14,  s.  4,  for  using  a  greyhound  to  destroy  game.  [Alderson,  B. 
There  the  words  are,  that  the  person  or  persons  so  convicted  shall  forfeit  the  sum  of  51., 
that  is,  one  penalty  of  .£5,  not  £5  each.]  No  doubt  the  question  is,  is  the  act  single, 
or  may  it  be  the  several  act  of  several  persons  1  One  person  may  be  assisting  in 
receiving  the  goods,  and  another  person  in  resisting  the  officers  in  coming  to  look  for 
them  ;  a  third  may  harbour  and  conceal  them.  The  act  proved  here  was  a  single  act 
of  il-[43]-legally  receiving  the  goods.  [Alderson,  B.  If  an  offence  be  committed  by 
half  a-dozen  people,  whether  it  be  an  assault  or  any  other,  each  person  is  answerable 
in  law  for  his  participation  in  the  offence.  I  see  that  in  Rex  v.  Clark  Mr.  BuUer  argues 
thus : — "  It  is  not  said  that  every  person  offending  shall  for  every  such  offence  forfeit 
&e. ;  but  if  any  person  or  persons  shall  &c.,  the  party  or  parties  shall  for  every  such 
offence  forfeit  £40.  The  words  '  persons '  and  '  parties '  manifestly  shew  that  the 
legislature  meant  to  provide  against  a  joint  offence  by  several  persons  ;"  which  there- 
fore is  the  real  distinction.  You  must  look  at  the  statute  to  see  whether  every 
person  is  to  be  punished,  or  every  offence  to  be  punished  If  every  offence  is  to  be 
punished,  there  is  to  be  one  penalty  only,  however  large  the  number  of  persons  that 
committed  it;  but  if  there  are  several  penalties  on  each  person,  it  is  obviously 
otherwise.] 

Lord  Abinger,  C.  B.  I  think  we  ought  not  to  grant  a  rule  in  this  case.  The 
burthen  of  proving  that  the  duties  had  been  paid  lay  upon  the  defendant.  He  certainly 
derived  benefit  from  the  fraud  ;  and  if  he  wished  to  rebut  the  prima  facie  evidence 
of  knowledge  of  that  fraud,  he  might  have  produced  his  accounts  ;  but  in  the  absence 
of  such  accounts,  and  of  other  proof,  I  cannot  think  that  a  special  jury  of  merchants 
came  to  an  erroneous  conclusion.  As  to  the  other  point,  I  own  I  was  at  first  struck 
with  the  apparent  hardship  of  involving  several  partners  in  separate  penalties  for  the 
same  identical  act ;  but  the  words  of  the  statute  appear  to  me  to  be  decisive  of  the 
question.  They  are,  that  "  every  person  "  who  shall  be  concerned  in  the  unshipping 
of  any  goods,  the  duties  for  which  have  not  been  paid,  or  shall  be  guilty  of  any  of  the 
other  offences  mentioned  in  the  section,  shall  be  liable  to  the  penalties  there  inflicted. 
Then  all  persons  who  are  concerned  in  the  illegal  transaction  are  subject  to  the 
penalties:  and  here  the  [44]  jury  have  said,  by  their  finding,  that  each  of  these 
persons  was  concerned  in  it. 

Alderson,  B.  I  am  of  the  same  opinion.  I  think  there  was  evidence  for  the  jury 
of  the  defendant's  being  acquainted  with  this  fraud.  He  obtained  possession  of  goods 
for  which  less  than  the  proper  duty  appeared  to  have  been  paid.  If  that  were  not  so. 
It  was  incumbent  on  him  to  .shew  that  he  had  paid  the  full  amount  of  duty.  He  must 
have  had  books  to  shew  the  price  of  the  goods,  and  the  amount  of  duties  payable  in 
respect  of  them  ;  and  those  books  he  does  not  produce.  He  derives  benefit  from  the 
fraud,  and  therefore  the  jury  were  warranted,  in  the  absence  of  evidence  to  the 
contrary,  in  inferring  that  he  had  a  knowledge  of  it. 

As  to  the  other  point,  it  appears  to  me  that  the  distinction  I  have  pointed  out  is 
decisive  ;  we  must  look  at  the  statute  to  see  whether  it  was  intended  that  every  person 
olleiiding  should  be  punished,  or  merely  that  every  off'ence  should  be  punished.  The 
question  is,  whether  an  off'ence  which  is  committed  by  several  persons  is  to  be  visited 
by  one  penalty,  or  each  person  is  to  be  visited  by  a  penalty.  Here  each  person  who 
IS  concerned  in    the   transaction   is    plainly    subject   to   a  penalty  under  the  act  of 
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rai-liameiit.     Mr.  Dean  is  siibjet't  to  tliu  pctially,  and  Mr.  Candy  is  subject  to  the 
penalty. 

CtURNEy,  B.,  and  EOLFE,  B.,  concurred. 

Rule  refused. 

[45]  H.wvKESWORTH  V.  Suowi-ER  AND  BoYCE.  Excli.  of  Plsas.  Nov.  6,  1843. — 
In  trespass  against  two  defendants  for  taking  the  plaintilfs  goods,  the  wife  of  one 
of  them,  against  whom  the  case  is  clearly  proved,  is  not  a  competent  witness  for 
the  other,  to  prove  that  he  did  not  authorize  the  taking  of  the  goods. 

[S.  C.  13  L.  J.  Ex.  86.] 

Trespass  for  wrongfully  taking  the  plaintiff's  goods  under  a  distress  for  rent.  At 
the  trial,  before  lyord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last  Trinity 
Term,  the  case  having  been  clearly  proved  against  the  defendant  Boyce,  who  was  the 
broker  employed  to  make  the  distress,  the  other  defendant,  Showier,  for  the  purpose 
of  shewing  that  he  had  not  authorized  the  taking  of  the  goods  by  Boyce,  tendered 
the  wife  of  Boyce  as  a  witness.  The  learned  Judge,  however,  was  of  opinion  that  she 
was  incompetent,  on  the  ground  that  her  testimony  might  affect  the  interest  of  her 
husband,  the  other  defendant,  and  refused  to  receive  her  evidence;  and  the  plaintiff 
having  obtained  a  verdict  against  both  defendants, 

Crowder  now  moved  for  a  new  trial,  on  the  ground  that  the  witness  was  improperly 
rejected.  There  was  no  ground  for  excluding  the  evidence  of  Mrs.  Boyce,  for  the 
purpose  foi'  which  she  was  called  A  wife  is  excluded  only  on  the  ground  that  her 
evidence  may  affect  her  husband  ;  but  that  reason  did  not  exist  in  the  present  ca.se  : 
her  evidence  could  not  affect  her  husband  one  way  or  the  other,  as  it  was  clear  that 
there  must  be  a  verdict  against  him,  and  she  was  called  merely  for  the  purpose  of 
obtaining  a  verdict  for  the  defendant  Showier,  and  not  either  for  or  against  her 
husband.  [Lord  Aliinger,  C.  B.  Suppose  she  had  been  put  into  the  box,  could  I 
have  prevented  her  from  giving  evidence  in  favour  of  her  husband  ?]  She  was  only 
called  to  prove  that  Showier  gave  no  authority.  In  Phillipps  on  Evidence  (vol.  1, 
p.  73),  it  is  said,  "The  reason  for  excluding  the  husband  and  wife  from  giving 
evidence  against  each  other  is  founded  partly  on  their  identity  of  interest,  and  [46] 
partly  on  a  principle  of  public  policy,  which  deems  it  necessary  to  guard  the  security 
and  contidence  of  private  life,  even  at  the  risk  of  an  occasional  failure  of  justice." 
Now  that  principle  could  have  no  application  hei'e,  because  the  case  had  been  full}' 
established  as  against  the  witness's  husband.  [LottI  Abinger,  C.  B.  Is  it  not  a 
general  rule,  that  a  party  to  the  record  is  always  incompetent?]  Not  always.  In 
IVonall  V.  Jones  (7  Bing.  39.5  ;  5  M.  &  P.  241),  where  a  co-defendant  on  the  record 
had  suffered  judgment  bj'  default,  it  was  held  that  his  testimony  was  admissible, 
provided  he  had  no  interest  in  the  event  of  the  suit.  The  only  question  is,  whether 
the  witness  was  interested,  and  whether  her  evidence  would  tell  for  or  against  her 
husband.  But  it  could  not  possibly  be  suggested  that  she  was  interested,  or  that  her 
evidence  would  tell  for  or  against  her  husband,  because  it  was  admitted  and  clearly 
established  that  Boyce  had  taken  the  goods.  In  Ward  v.  Haydon  (2  Esp.  553),  where 
a  co-defendant  was  called  to  exculpate  the  other  defendant,  he  was  held  by  Lord 
Kenyon  to  be  admi.ssible,  he  having  suffered  judgment  by  default.  [Alderson,  B. 
Suppose  the  plaintiff  had  cros.s-examined  her  to  prove  that  her  husband  had  interfered, 
could  she  have  been  prevented  from  answering  the  question  in  his  favour?  Gurney,  B. 
A  witness  is  bound  by  his  oath  to  tell  the  whole  truth  :  then  how  can  you  restrain  his 
evidence  to  a  particular  fact,  or  to  a  particular  individual?  Alderson,  B.  This  is  a 
joint  action  against  Showier  and  Boyce.  If  you  take  Showier  oft"  the  record,  the 
witness's  husband  would  be  solely  liable  to  execution,  Ijy  which  he  would  be  prejudiced  ] 
It  is  not  a  sufficient  reason  for  excluding  the  evidence,  that  the  execution  might  go 
against  the  husband  alone,  for  that  might  be  so  if  there  were  a  verdict  against  lioth 
the  defendants.  [Rolfe,  B.  Suppose  the  wife,  on  being  asked  how  she  knew  that 
Showier  had  given  no  authority,  were  to  saj',  [47]  "  Because  I  know  that  both  he  and 
m}'  hu.sband  were  at  Calais  at  the  time  ? "  That  would  clearly  tend  to  exonerate  her 
hu.sband.  Alderson,  B.  This  is  put  as  a  clear  case  against  Boyce  ;  lint  suppose  it 
were  a  doubtful  one,  could  his  wife  then  be  examined  ?  Clearly  not.  If  a  party  to 
the  record,  a  co-trespasser,  is  admissible  as  a  witness,  why  do  the  Judges  direct  an 
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acquittal  in  order  that  he  may  be  examined?]  Because  in  those  cases  lie  is  to  be 
examined  i,'enerally  as  to  the  whole  case.  In  this  case  there  is  no  interest,  except 
that,  if  there  were  a  verdict  against  the  two  defendants,  the  plaintiff  might  not  choose 
to  issue  execution  against  Boyce ;  but  that  is  not  sufficient  to  render  the  evidence 
inadmissible. 

Lord  Abinger,  C.  B.  I  am  clearly  of  opinion  that  this  motion  ought  not  to  be 
granted.  It  is  opposed  to  every  principle  of  law.  It  is  the  first  attempt  which,  after 
a  veiy  long  experience,  I  ever  remember  to  have  heard  inade,  to  endeavour  to  make 
a  party  to  the  record,  and  a  party  to  the  issue,  a  witness  in  the  cause.  Nothing  is 
clearer  than  this,  that  a  person  cannot  be  a  witness  who  is  a  party  to  the  record,  and 
affected  by  the  determination  of  the  issue,  and  that  the  wife  of  such  a  person  is 
equally  incapable  of  being  a  witness.  I  take  both  propositions  to  be  identical.  I  am 
clearly  of  opinion  that  the  wife  is  interested  in  this  case ;  she  has  an  interest  in  giving 
evidence  to  fix  Showlei'  and  acquit  her  husband,  as  in  such  a  case  execution  may  be 
taken  out  against  Showier  alone.  On  the  other  hand,  if  Showier  obtains  a  verdict, 
execution  would  go  against  her  husband  alone ;  if,  therefore,  she  gave  evidence  to 
acquit  Showier  altogether,  she  would  give  evidence  against  her  husband.  But  it  is 
said  she  is  only  required  to  be  examined  as  a  witness  on  a  particular  point,  which 
would  not  prejudice  or  affect  her  husband.  But  I  deny  the  proposition,  that  a  witness 
is  competent  to  give  evidence  for  one  purpose  only.  If  a  witness  is  competent  at  all, 
he  may  be  examined  upon  everj'  matter  upon  the  record.  I  remem-[48]-ber  at  one 
time  it  was  thought  that  an  objection  could  be  made  to  a  witness  with  reference  to 
the  particular  kind  of  question  to  be  put  to  him,  but  that  notion  is  long  since 
exploded,  and  now  a  witness  is  considered  competent  or  incompetent  upon  the  general 
ground  of  exclusion,  of  intciest  one  way  or  other.  When  once  a  witness  is  sworn,  he 
is  not  sworn  to  answer  particular  questions,  but  to  give  evidence  on  all  the  matters  in 
dispnte  between  the  parties.  It  is  quite  clear  that  both  parties  are  liable  to  the  judg- 
ment and  execution,  if  the  verdict  go  against  both  ;  and  if  the  wife  is  called  to  prove 
that  her  husband  is  the  only  person  liable,  she  is  called  against  her  husband.  The 
cases  cited  were  all  cases  where  the  parties  had  ceased  to  be  parties  to  the  record  or 
the  issue.  I  agree  with  the  case  decided  by  Lord  Kenyon,  founded  on  the  good  sense 
and  principle  vphich  that  learned  Judge  possessed,  perhaps  more  than  all  his  pre- 
decessors,— that  where  a  party  had  suffered  judgment  by  default  in  an  action  of 
trover,  he  was  a  competent  witness  to  prove  that  the  other  party  was  not  liable, 
though  he  expressly  made  himself  liable  to  the  whole,  for  he  was  not  a  party  to  the 
issue,  or  upon  the  record.  Where  a  defendant  has  ceased  to  be  a  party  to  the  record, 
there  is  no  reason  why  he  should  not  be  examined,  any  more  than  iif  he  never  had 
been  a  party  to  it.  Reference  has  been  made  also  to  a  case  tried  before  Lord  Chief 
Baron  Thompson,  which  has  been  the  foundation  of  a  rule  since  acted  upon  by  the 
Judges,  that  a  defendant  in  trespass  shall  not  be  acquitted  for  the  purpose  of  giving 
evidence,  till  the  evidence  on  the  part  of  the  plaintiff  has  been  concluded.  I  do 
not  see,  however,  that  any  one  of  the  cases  cited  furnishes  any  ground  for  the 
present  motion. 

Alder.son,  B.  I  am  of  the  same  opinion.  The  rule  has  been  established,  that,  at 
the  close  of  the  plaintiff's  case,  any  defendant  in  case  or  trespass  against  whom  no 
evidence  is  produced  may  be  acquitted  for  the  purpose  of  making  him  a  witness  ;  and 
the  reason  assigned  [49]  for  acquitting  him  at  the  end  of  the  plaintiff's  case  was  this— 
that  otherwise  the  other  parties  would  be  cros.s-examining  in  order  to  fix  that  person 
in  the  course  of  the  defendants'  ease.  The  rule,  however,  is,  that  a  party  upon  the 
record,  against  whom  the  jury  have  to  pronounce  a  verdict,  cannot  be  a  witness  before 
that  veidict  is  pronounced.  Then,  if  he  cannot,  how  can  his  wife  be  a  witness  1  In 
the  eases  cited,  the  wife  was  examined  on  an  issue  which  in  no  respect  interested  her 
husband :  there  was  no  verdict  to  be  pronounced  against  him  :  he  was  no  party  to  it 
at  all.  In  the  case  of  Rex  v.  JFilliams,  which  was  tried  before  me,  the  husband,  allihough 
a  defendant  on  the  record,  had  been  tried  and  convicted  at  the  previous  assizes,  and 
consequently  the  only  issue  the  jury  were  bound  to  decide  by  their  verdict  was, 
whether  A.  B.,  a  third  person,  was  or  was  not  guilty,  and  in  that  case  neither  the 
wife  nor  the  husband  was  interested  ;  he  had  already  been  found  guilty,  and  was  to 
suffer  the  same  judgment  whether  the  other  defendant  upon  the  record  was  found 
guilty  or  not.  So,  in  the  case  of  Rex  v.  Thvrtell,  where  Probert  was  admitted  a  witness 
for  the  Crown,  the  wife  of  Probert  was  also  allowed  to  be  a  witness,  because  her 
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husband  could  not  be  at  all  affected  by  her  evidence.  In  the  same  m-iuncr,  if  l^robert 
had  not  been  apprehended,  and  Thurtell  otily  had  been  on  trial  at  the  time,  I  should 
have  been  of  opinion  that  the  wife  was  capable  of  being  examined,  because  the  ques- 
tion would  be  whether  Thui-tell  was  1,'uilty,  and  not  whether  Thurtell  and  Probert 
were  guilty.  But  when  the  husband  is  a  party  upon  the  I'ecord  and  a  jjarty  to  the 
issue,  the  wife  cannot  be  examined  as  a  witness  at  all.  In  the  case  of  conspiracy,  the 
wife  cannot  be  a  witness,  because  it  is  clear  there  that  her  testimony  has  a  tendency  to 
acquit  her  husband,  inasmuch  as  every  single  individual  in  such  a  ease  who  is  acquitted 
will  i'e<iuce  the  number  of  defendants,  and  thereby  benefit  tlic  husband.  Where  a  person, 
who  is  the  defendant  upon  the  record,  is  [50]  entirely  removed  from  it,  whether  by  a 
judgment  by  default,  or  by  a  verdict  pronounced  in  his  favour,  or  by  the  jury  not  being 
charged  with  his  interest  at  all  at  the  time,  in  those  cases,  and  in  those  only,  his  wife 
can  be  examined  as  a  witness. 

GliRNEY,  B.  If  the  witness  be  once  sworn,  I  do  not  see  how  it  is  possible  to  limit 
and  restrict  the  evidence  she  has  to  give.  My  Lord  has  mentioned  a  case  in  which  it 
is  clearly  possible  she  might  injure  the  husband,  because  she  might  be  cros.s-examined 
by  the  plaintiff,  and  by  that  means  he  might  be  enabled  to  adduce  evidence  injurious 
to  him  ;  but  if  once  she  be  examined,  I  do  not  see  how  she  can  possibly  be  restrained 
from  giving  evidence  in  favour  of  her  husband,  and  then  she  might  acquit  him.  To 
grant  this  rule  would  be  to  let  in  a  practice  by  which  per.sons  might  call  witnesses 
under  pretence  of  one  purpose,  and  then  the  witnesses  be  examined  for  another.  It 
is  quite  impossible  for  the  Judge  to  know  that  the  witness  will  be  examined  merely 
for  the  purpose  for  which  the  party  professes  to  call  him. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  question  is,  whether  the  wife  of  a 
party  to  the  record  is  or  is  not  interested  in  the  result  of  the  issue,  and  I  agree  that 
she  is.  It  is  evidently  with  a  view  to  that  distinction  that  Loi-d  Kenyon  puts  the 
case  where  a  party  has  suffered  judgment  by  default.  But  it  is  not  to  be  taken  that 
the  Court  lays  it  down  as  conclusive,  that  in  every  case  where  a  party  suffers  judgment 
by  default,  he  is  entitled  to  be  examined  as  a  witness,  because  it  frequently  happens 
that  damages  are  to  be  assessed  against  the  parties  who  have  suffered  judgment  by 
default. 

Rule  refused. 

[51]  Clode  and  Another  v.  Bayi.ey.  Exch.  of  Pleas.  Nov.  8,  1843. — A  bill  of 
exchange  was  indorsed  to  a  branch  of  the  National  Provincial  Bank  of  England 
at  Portmadoc,  who  sent  it  to  the  Pwllheli  branch  of  the  same  bank,  who  iiidorsed 
it  to  the  head  establishment  in  London  : — Held,  that  each  of  the  branch  banks 
were  to  be  considered  as  independent  indorsees,  and  each  entitled  to  the  usual 
notice  of  dishonour. 

[S.  C.  1.3  L.  J.  Ex.  17  ;  7  Jur.  1092.  Referred  to.  Prince  v.  Oriental  Bank  Cnrpm-alioit, 
1872,  3  A.  C.  332  ;  Fielding  v.  Con-y,  [1897]  1  Q.  B.  268.  Applied,  Rex  v.  Lovilt, 
[1912]  A.  C.  219.] 

Assumpsit  by  the  indorsees  against  the  drawer  and  indorser  of  a  bill  of  exchange 
for  £70,  payable  two  months  after  date,  accepted  by  one  John  Ashton,  payable  at 
No.  22  Essex-street,  Strand,  London.  The  declaration  alleged  that  the  bill  was  duly 
presented  for  payment,  but  that  payment  was  refused. 

The  defendant  pleaded,  that  he  had  not  due  notice  of  the  presentment  and 
nonpayment  of  the  bill,  modo  et  forma. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings  .after  last  Trinity 
Term,  it  appeared  that  the  bill  was  indorsed  by  the  defendant  to  the  plaintiffs,  who 
indorsed  it  to  the  Portmadoc  Branch  of  the  National  Provincial  Bank  of  England, 
from  whence  it  was  sent  to  the  Pwllheli  Branch  of  the  same  bank,  by  whom  it  was 
indorsed  to  the  head  estalilishment  of  the  bank  in  London.  The  bill  was  duly  presented 
when  due  at  22  Essex-street,  but  was  dishonoured.  It  was  then  returned,  with  due 
notice  of  its  dishonour,  by  that  day's  post,  from  the  bank  in  Loudon  to  the  branch 
bank  at  Pwllheli ;  from  thence  to  the  bi-anch  bank  at  Portmadoc,  and  from  the 
Portmadoc  Bank  to  the  plaintiffs,  who  gave  due  notice  to  the  defendant.  The  le.ai-ned 
Judge,  upon  proof  of  these  facts,  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 
which  they  accordingly  did  for  £74. 

Hoggins  now  moved  for  a  new  trial,  on  the  ground  that  the  notice  of  dishonour 
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was  not  given  in  due  time.  The  only  question  is,  whether,  this  bank  having  two 
subordinate  branches,  each  of  the  three  establishments  is  to  be  considered  as  a  separate 
holder,  .ind  entitled  to  notice  of  dishonour,  or  whether  it  is  not  to  be  considered  as 
one  and  the  same  establishment.  It  is  submitted  that  the  [52]  latter  is  the  correct 
view  of  the  matter,  and  therefore  that  the  bank  in  London  ought  to  have  given  notice 
direct  to  the  plaintiff's,  instead  of  to  the  branch  of  their  own  bank  at  Pwllheli.  The 
PorLmadoc  Branch  did  not  even  indorse  the  bill  to  the  Pwllheli  Branch.  [Lord 
Abinger,  C.  B.  How  was  the  bank  in  London  to  know  from  whom  the  bill  came?] 
They  were  bound  to  make  proper  inquiries  on  the  subject.  [Parke,  B.  I  entertain 
no  doubt  on  this  point.  The  same  question  arose  in  a  case  of  Corhtt  v.  Jones, 
respecting  the  North  and  South  Wales  Bank,  though  the  case  went  off  on  another 
point.  Lord  Abinger,  C.  B.  It  is  the  constant  practice  to  give  notice  of  dishonour 
in  this  way.] 
Rule  refused. 


Sutton  v.  Temple.  Exch.  of  Pleas.  Nov.  18,  184.3. — On  a  demise  of  land  or  the 
vesture  of  land  (as  the  eatage  of  a  field)  for  a  specific  term  at  a  certain  rent,  there 
is  no  implied  obligation  on  the  part  of  the  lessor  that  it  shall  be  fit  for  the  purpose 
for  which  it  is  taken. — Therefore,  where  A.  agreed  in  writing  to  take  the  eatage 
of  twenty-foui-  acres  of  land  from  B ,  for  seven  months,  at  a  rent  of  £40,  and 
stocked  the  land  with  beasts,  several  of  which  died  a  few  days  afterwards,  from 
the  efi'ect  of  a  poisonous  substance  which  had  accidentally  been  spread  over  the 
field  without  B.'s  knowledge  : — Held,  th.it  A.  was  not  entitled  therefore  to  throw 
up  the  land,  but  continued  liable  for  the  whole  rent. 

[S.  C.  1.3  L.  J.  Ex.  17;  7  Jur.  106.5.  Referred  to.  Hart  v.  JFindsor,  p  68,  po-st ; 
Readhead  w.  Midland  liaihmy  C'ompani/,  1867,  L.  R.  2  Q.  B.  428;  Fowler  v.  Lock, 
1872,  L.  R.  7  C.  P.  280;  irHson  v.'  Finrh-Tlattmi,  1877,  2  Ex.  D.  34.5;  Manchester 
Bonded  Warelwuse  Company  v.  Can;  1880,  5  C.  P.  D.  511.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  defendant,  there- 
tofoi-e,  to  wit,  on  &c.,  was  indebted  to  the  plaintiff  in  £20,  for  the  use  of  certain 
pasture  land  of  the  plaintiff,  and  the  eatage  of  the  grass  tliereon  growing,  by  the 
plaintitl'  before  that  time  let  to  the  defendant  at  his  request,  and  by  the  defendant, 
according  to  such  letting,  had  and  used  in  and  for  the  depasturing  of  cattle,  for  a  long 
time  before  then  elapsed.     There  was  also  a  count  on  an  account  stated. 

Plea,  non  assumpsit. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  last  assizes  at  Lincoln,  it  appeared 
that  the  defendant  took  the  [53]  eatage  of  a  field  in  the  parish  of  Skirbeck  from  the 
plaintift',  under  the  following  agreement : — 

"Boston,  September  8,  1842. 
"Memorandum,  that  Mr.  Thomas  Temple,  of  Boston  West,  agrees  to  take  twenty- 
four  acres   of  eddish  of  Anne  Sutton,   situate  in   Skirbeck  parish,   till  the    6th   of 
April,  1843,  for  £40 ;  half  the  money  to  be  paid  at  Boston  mart,  the  other  on  the 
6th  of  April.  "Thoma.s  Temple." 

The  present  action  was  brought  to  recover  the  first  instalment  of  £20,  due  at  the 
Boston  Mart,  which  was  held  on  the  12th  of  December.  On  the  part  of  the  defendants 
It  was  proved,  that  immediately  on   taking  possession  of  the  land,   he  stocked  the 

V  1'"^'  ^''^'^  ^'^^^'^^  beasts,  four  of  which,  on  the  2nd  of  October,  were  found  to  have 
died.  They  were  opened,  and  a  veterinary  surgeon  who  examined  them  stated  his 
opinion  that  they  had  died  fi'om  the  poisonous  'effects  of  old  refuse  paint,  a  quantity 
of  which  was  found  in  their  stom.achs.  An  examination  was  in  consequence  made 
of  a  manure  heap  which  lay  open  in  the  field,  and  among  the  manure  were  discovered 

arge  (luantities  of  refuse  paint.  The  plaintiff  was  informed  of  what  had  occurred, 
but  as  she  took  no  steps  to  remove  the  manure,  the  defendant  fenced  of!'  the  heap 
from  the  eddish,  and  again  turned  in  a  number  of  beasts.  Four  of  these  died  about 
a  fortnight  afterwards,  as  it  appeared,  from  the  same  cause.  The  eddish  was  then 
examined  minutely  all  over,  and  amongst  the  grass  were  found  particles  of  old  paint, 
which  had    evidently  been  spread  on  the    land  with  the   manure  in   the   preceding 
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spring.  The  Jcfcndaiit  thereupon  declined  any  longer  to  stock  tiie  eddish,  and  told 
the  plaintiff  she  might  do  what  she  pleased  with  it ;  she  did  not,  however,  resume 
possession  of  the  land  until  after  the  Gth  of  April.  'I'hcrc  was  no  evidence  to  shew 
that  the  [54]  plaintiff  was  aware  of  the  state  of  the  eddish  at  the  time  of  the  letting. 

Under  these  circumstances,  it  was  contended  for  the  clcfendant  that  ho  could  not 
be  made  liable  in  this  action,  inasmuch  as,  the  eddish  being  wholly  unfit  for  the 
purpose  for  which  it  was  taken,  the  food  of  beasts,  the  defendant  could  not  be  said 
to  have  had  any  beneficial  use  or  enjoyment  of  it. 

The  Lord  Chief  Baron  left  it  to  the  jury  to  say  whether  the  cattle  died  in  con- 
sequence of  the  eddish  having  been  poisoned  by  the  paint,  and  they  found  that  they 
did.  The  verdict,  under  his  Lordship's  direction,  was  entered  for  the  plaintill'  for 
£12,  that  being  a  rateable  proportion  of  the  rent  for  the  time  the  defendant  actually 
occupied  :  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him, 
and  to  the  plaintiff'  to  move  to  increase  the  damages  to  £26.  Cross  rules  were 
obtained  accordingly,  and  were  now  argued  by 

Whitehurst  and  Mellor,  for  the  plaintiff.  The  plaintiff"  is  entitled  in  law  to  recover 
the  whole  amount  claimed  by  her  in  this  action.  It  is  founded  upon  an  express 
agreement  in  wi'iting  by  the  defendant  to  take  the  eatage  of  a  specific  piece  of  land, 
known,  to  both  the  parties,  for  a  specific  term.  The  defendant  entered  into  the 
occupation  of  the  land  under  that  agreement,  and  thereby  the  plaintiff  became  entitled 
to  the  whole  amount  of  the  rent  stipulated  for  by  the  agreement,  unless  something 
has  occurred  which  amounts  in  point  of  law  to  an  eviction  by  the  plaintiff.  The 
defence  set  up  is,  not  that  the  grass  itself  was  bad  in  quality,  or  in  its  nature  injurious 
to  cattle,  but  that  it  was  poisoned  by  scattered  particles  of  paint  strewed  over  it ; 
a  fact  as  much  within  the  knowledge  of,  and  as  easily  ascertainable  )>y,  the  defendant 
as  the  plaintiff.  It  is  contended,  however,  that  upon  this  demise  the  plaintifl  impliedly 
undertook  that  the  land  should  be  in  all  respects  [55]  fit  for  the  feeding  of  cattle, 
during  the  term.  But,  first,  this  being  a  demise  the  terms  of  which  were  reduced 
into  writing,  no  implied  warranty  can  be  imported  into  it  by  parol.  Where  parties 
enter  into  a  written  agreement,  they  must  be  bound  by  its  terms,  and  cannot  go  out 
of  it.  It  may  be  that  the  plaintiff'  expressly  refused  to  enter  into  such  a  warranty. 
In  the  case  of  a  promissory  note  payable  on  demand,  the  defendant  cannot  shew  by 
parol  that  it  was  to  be  payable  only  in  a  certain  contingency  :  Foster  v.  Jolly  (1  C.  M. 
&  R.  703),  Mosdey  v.  Hanfurd  10  B.  &  Cr.  729  ;  5  Man.  &  R.  607).  On  this  part  of 
the  case,  they  referred  also  to  Meres  v.  Ansell  (3  Wils.  275),  Powell  v.  Edmwuls 
(12  East,  6),  Shelton  v.  Livius  (2  C.  &  J.  411). 

But,  secondly,  there  is  no  implied  warranty,  on  a  demise  of  land,  that  it  shall 
be  fit  for  the  particular  purpose  for  which  it  is  hired.  No  authority  is  to  be  found 
for  such  a  proposition,  and  it  cannot  be  supported  on  principle.  A  contract  for  the 
demise  of  land,  or  of  the  vesture  of  land,  carries  with  it  no  further  engagement  on 
the  part  of  the  lessor,  than  that  the  lessee  shall  have  quiet  possession  of  the  estate 
granted  during  the  term  :  there  is  no  undertaking  that  the  land  is  of  any  particular 
quality  or  value,  or  fit  for  any  particular  purpose.  The  whole  amount  of  the  covenant 
or  agreement  is,  that  the  lessee  shall  enjoy  the  estate,  whatever  it  be,  during  the 
term.  [Parke,  B.  On  a  sale  of  goods,  if  the  parties  agree  as  to  the  specific  chattels, 
there  is  no  implied  warranty  on  the  part  of  the  seller  that  the  goods  shall  be  fit  for 
any  particular  purpose.]  No:  Clianler  v.  Hopkins  (4  M.  &  W.  399)  is  an  authority 
to  that  effect  Parke,  B.,  there  says,  "  The  purchase  is  of  a  defined  and  well-known 
machine.  The  plaintiff  has  performed  his  part  of  the  contract  by  sending  that  machine, 
and  it  is  the  defendant's  concern  whethei'  it  answers  [56]  the  purpose  for  which  he 
wants  to  use  it  or  not."  There  is  a  numerous  class  of  cases,  all  leading  to  the  same 
conclusion  ;  that,  where  parties  contract  for  a  specific  chattel,  the  maxim  of  the  common 
law,  caveat  emptor,  applies,  and  there  is  no  implied  warranty  that  it  shall  be  fit  for 
any  particular  purpose.  They  referred  to' Chamlelor  v.  Lopas  (Cro.  Jac.  4),  La  NenvilU 
V.  Nuurse  (3  Campb.  3.51),  Parkinson  v.  Ic«(2  East,  314),  Pdnclt  v.  Oshorne{\  Stark.  384), 
Gray  v.  Ooj-  (4  B.  &  Cr.  108),  Hair  v.  Gibson  (3  M.  &  W.  390).  The  rule  of  the 
civil  law  was  different;  Co.  Litt.  102  a.;  2  Bl.  Comm.  451;  and  there  aie  some 
dicta  of  leai-ned  Judges  in  which  this  distinction  has  not  been  adverted  to.  On  the 
other  hand,  where  the  contract  is  for  an  unascertained  chattel,  which  is  to  be  selected 
or  manufactured  by  the  seller  for  a  particular  purpose,  there  he  impliedly  contracta 
that  it  shall  be  reasonably  fit  for  that  purpose  :  Jones  v.  brujht  (5  Biiig.  533),  Bnnoih 
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V.  Eihjintjhn  (2  Man.  &  G.  279  ;  2  Scott,  N.  R.  496).  In  the  former  case,  indeed, 
there  were  words  in  the  oontract  tantamount  to  an  express  warranty.  The  case  of 
Smith  V.  Marrahle  (11  M.  &  W.  5)  will  no  doubt  be  mainly  relied  on  for  the  defendant. 
But,  in  the  first  place,  it  is  distinguishable  on  the  ground  that  that  was  the  case  of 
a.  latent  defect :  it  was  like  the  case  where  a  party  orders  goods  which  he  has  never 
seen.  Moreover,  none  of  the  authorities  which  have  now  been  referred  to  were  cited 
in  that  ease.  The  case  of  Salishunj  v.  Marshall  (4  C.  &.  P.  6.5),  which  was  thei'e  cited 
for  the  defendant,  is  not  applicable.  There  there  was  an  understanding  between  the 
parties  that  the  premises  should  be  put  into  proper  repair  by  the  landlord,  and  the 
liefendant  was  "  to  become  tenant  by  occupying,"  upon  which  e.xpression  the  ruling 
of  Tind.il,  G.  J.,  proceeded.  The  judgment  of  the  Court  in  Smith  v.  Marrabh  was 
mainly  [57]  founded  upon  the  cases  of  Edwards  v.  Etherington  (Ry.  &  M.  268),  and 
Collins  V.  Burrow  {I  M.  &  Rob.  112).  In  the  former,  the  house  of  a  yearly  tenant 
having  lieeome  unsafe  and  useless  for  want  of  repair,  it  was  held  that  he  might  quit 
without  notice,  and  that  the  landlord  was  not  entitled  to  any  rent  after  the  house 
had  become  so  dilapidated  as  to  be  no  longer  habitable.  That  decision  can  hardly 
be  maintained,  if  it  be  taken  as  going  to  the  absolute  extent  that  a  lessee  may  quit 
demised  premises  when  they  become  uninhabitable.  The  report  appears  to  be 
imperfect,  and  it  is  probable  there  was  a  covenant  to  repair  on  the  part  of  the  landlord. 
In  Collins  v.  Barrow,  Lord  Tenterden  is  reported  to  have  ruled,  that  a  party  who 
held  premises  under  an  agreement  for  three  years,  might  quit  them  without  notice, 
when  they  became  unwholesome  for  want  of  proper  drainage.  That  ruling  is  not 
reconcileable  with  subsequent  decisions.  In  Arden  v.  Pullen  (10  M.  &.  W.  321),  the 
tenant  of  a  house  agi-eed  to  keep  it  in  as  good  repair  as  when  he  took  it,  fair  wear 
and  tear  excepted ;  and  it  was  held,  that  he  was  not  entitled  to  quit  on  its  becoming 
uninhabifcible  for  want  of  other  repairs  during  the  term,  and  that  a  lessor  is  under 
no  implied  obligation  to  do  any  repairs  in  such  a  case.  So,  in  Izon  v.  Gorton  (.5  Bing. 
N.  C.  501  ;  7  Scott,  537),  where  the  defendants  were  tenants  from  year  to  year  of 
the  upper  Hoor  of  a  warehouse,  paying  rent  quarterly,  and  in  the  middle  of  a  quarter 
a  fire  occurred  which  rendered  the  premises  uninhabitable,  and  the  defendants  there- 
upon ceased  to  occupy,  it  was  held  that  they  were  nevertheless  liable  to  the  payment 
of  rent  until  the  determination  of  the  tenancy.  And  Pindar  v.  Ainsley  (cited,  1  T.  R. 
312)  is  an  authority  to  the  same  effect. 

But,  thirdly,  assuming  that  thei'C  was  such  an  implied  warranty  as  the  defendant 
contends  forin  this  case,  he  [58]  would  still  be  liable,  unless  he  gave  up  the  possession 
of  the  land  immediately  on  his  discovering  that  it  was  subject  to  this  nuisance.  The 
contract  must  be  lescinded  forthwith,  and  the  parties  placed  in  statu  quo  :  Hunt 
V.  Silk  (5  East,  449),  Parker  v.  Palmer  (4  B.  &  Aid.  387),  Street  v.  Blay  (2  B.  & 
Adol.  456).  ' 

Clarke,  Serjt.,  and  Barlow,  for  the  defendant.  There  is  no  ground  for  any  dis- 
tinction in  this  respect  between  the  demise  of  a  house  for  the  purpose  of  occupation, 
and  of  land  for  a  specific  purpose,  as  the  eatage  of  cattle.  It  is  said  on  the  other  side, 
in  the  first  place,  that  where  there  is  a  written  contract  between  the  parties,  no 
warranty  can  be  implied  by  law.  But  all  the  cases  that  have  been  cited  answer  that 
argument.  In  the  case  even  of  a  lease  by  deed,  there  may  be  an  implied  condition 
that  the  tenant  shall  cultivate  the  land  according  to  the  custom  of  the  country,  or  the 
rules  of  good  husbandry.  It  is  clear  that  an  implied  condition  may  be  imported  by 
law  nito  a  written  contract,  if  it  be  not  expressly  excluded  :  Hall  v.  Bett,/  (5  Scott, 
iN.  R.  508  ;  4  Man.  &  G.  410),  Soider  v.  Drake  (5  B.  &  Adol.  992),  Shepherd  v.  Pyhus 
(4  Scott,  N.  R  434  ;  3  Man.  &  G.  868).  And  this  is  a  case  in  which  the  law  does 
imply  a  warranty  that  the  land  should  be  fit  for  the  purpose  for  which  it  was  taken, 
namely,  the  eatage  of  the  grass  by  the  mouths  of  cattle.  It  is  assumed  on  the  other 
side  that  this  was  a  contract  for  the  use  and  occupation  of  certain  specific  land  known 
to  the  defendant ;  whereas  it  is  only  a  contract  for  the  use  and  eatage  of  a  certain 
nunil>er  of  acres  of  land,  no  further  defined  than  as  it  is  described  as  being  situate  in 
a  particular  parish.  The  defendant  does  not  select  the  particular  eddish  ;  but  the 
bargain  he  makes  is,  that  he  shall  have  furnished  to  him  twenty-four  acres  of  eddish, 
which  shall  be  fat  and  wholesome  food  for  his  cattle.  Provisions  [59]  of  all  kinds  are 
sold  subject  to  an  implied  warranty  that  they  shall  be  wholesome  and  fit  for  food. 
It  a  party  contracts  with  another  for  a  daily  supply  of  water,  he  cannot  be  said  to 
nave  performed  his  contract  if  he  supplies  water  impregnated  with  some  poisonous 
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ingredient.  So,  in  the  case  of  a  contract  for  the  sale  of  oats  to  he  eaten  liy  the  biiycr'.s 
horses,  could  the  seller  he  said  to  ha\e  performed  his  contract,  if  the  oats  turned  out 
to  have  been  steeped  in  some  deleterious  liquid  ]  The  cases  of  Siiiilh  v.  Murrahk  and 
Collins  V.  Barrow  are  authorities  expressly  in  point  for  the  defendant,  and  indeed  are 
not  so  strong  as  the  present,  because  this  is  a  case  where  the  nuisance  consists  not 
merely  in  something  which  creates  great  inconvenience  or  annoyance,  but  in  the 
existence  of  a  poisonous  substance,  dangerous  to  life  itself,  and  which  auiouuts  in 
efl'ect  to  an  eviction.  And  in  SaUslmrij  v.  Marshall,  it  does  not  appear  that  there  was 
any  express  contract  as  to  the  doing  of  the  repairs ;  that  case  also,  thorefoie,  is 
expressly  in  point :  this  being  a  letting  for  the  purpose  of  eating,  as  there  the  party 
was  to  become  tenant  b)'  occupying.  All  the  cases  of  warranty  of  chattels  cited  on 
the  other  side  were  reviewed  in  Skej)hcrd  v.  J'l/hm,  in  which  it  was  held  that  the  law 
will  imply  a  warrant}'  on  the  part  of  the  seller  of  a  specitic  chattel,  by  a  contract  in 
writing,  that  it  is  reasonably  fit  for  use  ;  and  where  the  seller  knows  that  it  is  to  be 
used  for  a  particul;ir  purpose,  that  it  is  reasonably  tit  for  that  purpose. 

Then,  if  the  defendant  had  a  right  to  repudiate  this  contract,  no  part  of  the  rent 
could  be  recovered,  because  it  is  not  apportionable :  Cook  v.  Jennings  (7  T.  E.  381), 
Crimman  v.  Lcgye  (8  B.  &,  C.  324  ;  2  Man.  &  Ey.  438).  It  is  true  the  defendant  kept 
possession  of  the  eddish  for  some  time,  but  that  was  only  until  he  had  ascertained 
the  nature  of  the  nuisance,  and  the  cause  of  the  injury.  He  cannot  be  said  to  have 
had  any  beneficial  [60]  occupation  at  all.  [Parke,  B.  It  comes  simply  to  the  (juestiou, 
whether  there  is  any  implied  undertaking  that  the  grass  shall  be  tit  for  the  eating  of 
cattle  :  if  there  is,  cadit  qutestio ;  if  not,  the  plaintiff  has  performed  her  engagement, 
and  the  defendant  has  had  all  he  bargained  for,  viz.,  a  demise  of  the  eatage  for  six 
mouths,  and  must  pay  for  all.  Lord  Abinger,  C.  B.  The  verdict  certainly'  cannot 
be  suppoi'ted  for  the  £12  ;  the  plaintiff  is  entitled  to  recovei'  the  whole  or  nothing.] 

LuRD  Abinger,  G.  B.  If  this  case  involved  the  necessity  of  overruling  the  case 
of  Sinilk  V.  Murrahk,  I  should  hesitate  long  before  I  should  acquiesce  in  doing  so,  for 
I  entirely  approve  of  the  decision  to  which  we  came  in  that  case.  That  was  the  case 
of  a  contract  of  a  mixed  nature — for  the  letting  of  a  house  and  furniture  at  Brighton, 
and  every  one  knows  that  the  furniture,  upon  such  occasions,  forms  the  greater  part 
of  the  value  which  the  party  renting  it  gives  for  the  house  and  its  contents.  In  such 
a  case,  the  contract  is  for  a  house  and  furniture  fit  for  immediate  occupation  ;  and  can 
there  be  any  doubt  that,  if  a  party  lets  a  house,  and  the  goods  and  chattels  or  the 
furniture  it  contains,  to  another,  that  must  be  such  furniture  as  is  fit  for  the  use  of 
the  party  who  is  to  occupy  the  house?  So  it  is  in  the  case  of  other  instances  that 
may  be  supposed.  For  instance,  if  a  carriage  be  let  for  hire,  and  it  breaks  down  on 
the  journey,  the  letter  of  it  is  liable,  and  not  the  party  who  hires  it.  So,  if  a  party 
hire  anything  else  of  the  nature  of  goods  and  chattels,  can  it  be  said  that  he  is  not  to 
be  furnished  with  the  proper  goods — such  as  are  fit  to  be  used  for  the  purpose 
intended  ?  Undoubtedly  the  party  furnishing  the  goods  is  bound  to  furnish  that 
which  is  fit  to  be  used.  In  every  point  of  view  the  nature  of  the  contract  is  such, 
that  an  obligation  is  imposed  upon  the  party  letting  for  hire  to  furnish  that  which  is 
proper  for  the  hirer's  accommodation.  It  is  manifest  from  cases  [61]  of  every  day 
occurrence,  that  such  is  the  law.  In  the  case  of  medicines,  if  they  be  administered 
or  given  to  be  used  by  a  patient,  it  is  to  be  presumed  that  they  must  be  of  the  proper 
quality,  and  fit  for  the  purpose  intended.  If,  for  instance,  a  chemist  supply  medicines 
of  another  description  than  that  which  is  suitable  or  proper  for  the  patient,  he  is  not 
entitled  to  any  compensation.  On  the  same  principle,  if  a  party  contract  for  the 
lease  of  a  house  ready  furnished,  it  is  to  be  furnished  in  a  proper  maimer,  and  so  as 
to  be  fit  for  immediate  occupation.  Suppose  it  turn  out  that  there  is  not  a  bed  in 
the  house,  surely  the  party  is  not  bound  to  occupy  it  or  to  continue  in  it.  So  also 
in  the  case  of  a  house  infested  with  vermin  ;  if  bugs  be  found  in  the  beds,  even  after 
entering  into  possession  of  a  house,  the  lodger  or  occupier  is  not  bound  to  stay  in  it. 
Suppose,  again,  the  tenant  discover  that  there  are  not  sutticient  chairs  in  the  house, 
or  that  they  are  not  of  a  sort  fit  for  use,  he  may  give  up  the  possession  of  the  house. 
The  letting  of  the  goods  and  chattels,  as  well  as  the  house,  implies  that  the  party 
who  lets  it  so  furnished  is  under  an  obligation  to  supply  the  other  contracting  party 
with  whatever  goods  and  chattels  may  be  fit  for  the  use  and  occupation  of  such  a 
bouse,  according  to  its  particular  description,  and  suital)le  in  every  resj)ect  for  his 
use.     Where  the  party  has  had   an  opportunity  of    personally  inspecting   a  ready- 
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furnished  house  by  himself  or  his  agent  before  entering  on  the  occupation  of  it, 
jjcrhaps  the  objection  would  not  arise ;  but  if  a  person  take  a  ready-furnished  house 
upon  the  faith  of  its  being  suitably  furnished,  surely  the  owner  is  under  an  obligation 
to  let  it  in  a  habitable  state.  Common  sense  and  common  justice  concur  in  that 
conclusion.  On  this  ground,  I  put  the  case  of  Smith  v.  Marrahle  out  of  the  question 
in  the  present  case,  from  which  it  is  materially  distinguishable.  With  respect  to  the 
other  cases  that  have  been  cited  at  the  bar,  and  upon  which  the  decision  in  Smith  v. 
[62]  Marrahle  has  been  supposed  to  be  founded,  I  say  nothing :  I  regard  that  ease  as 
stiinding  upon  very  difierent  principles  ;  as  being  the  case  of  a  mixed  contract,  for 
the  letting  of  goods  and  chattels  involved  with  the  letting  of  a  house,  and  in  which 
the  goods  andchattels  so  supplied  are  intended  for  a  specific  purpose.  But  in  this 
case  the  action  is  brought  for  the  fulfilment  of  a  certain  contract  applicable  to  land, 
viz.  for  the  eddish  or  eatage  of  a  held — that  is,  the  use  of  the  herbage  to  be  eaten  by 
cattle — for  a  certain  time.  It  appears  that  the  cattle  were  accordingly  turned  on  the 
land,  and  that  some  of  them  were  poisoned.  A  manure  heap,  in  which  were  found 
quantities  of  poisonous  matter,  iu  the  shape  of  refuse  paint,  is  supposed  to  be  the 
cause  ;  the  tenant  accordingly  divides  this  manure  heap  from  the  rest  of  the  field, 
and  puts  in  more  beasts,  and  several  of  them  also  die  from  a  similar  cause.  It  is  not 
suggested  that  the  plaintift'  had  the  least  knowledge  of  the  cause  of  this  injury  when 
she  let  the  land.  Now,  it  is  said  that  there  was,  under  these  circumstances,  an 
implied  warranty  on  the  part  of  the  plaintiff',  that  the  eatage  was  wholesome  food  for 
cattle.  But  I  take  the  rule  of  law  to  be,  that  if  a  person  contract  for  the  use  and 
occupation  of  land  for  a  specified  time,  and  at  a  specified  rent,  he  is  bound  by  that 
bargain,  even  though  he  took  it  for  a  particular  puipose,  and  that  purpose  be  not 
attained.  Suppose,  for  instance,  he  took  it  with  the  object  of  making  a  handsome 
income  out  of  it  as  a  farm ;  if  his  object  fail  altogether,  is  it  to  be  said  that  he  is  not 
liable  for  any  rent?  It  might  have  been  that  the  grass  was  wet  and  injurious  at 
particular  seasons  of  the  year  ;  is  he  not,  therefore,  to  pay  any  rent  for  that  period  1 
The  general  rule  must  therefore  be,  that  where  a  man  undertakes  to  pay  a  specific 
rent  for  a  piece  of  land,  he  is  obliged  to  pay  that  rent,  whether  it  answer  the  purpose 
for  which  he  took  it  or  not.  Suppose  the  defendant  had  put  into  the  field  no  cattle 
at  [63]  all ;  he  must  have  paid  his  rent,  although,  in  one  sense,  he  had  no  beneficial 
occupation.  The  right  of  the  landloi'd  to  the  rent  does  not  depend  upon  that.  Here 
the  defendant  is  to  pay  £40  for  a  given  portion  of  the  year,  and  nothing  is  stipulated 
as  to  his  getting  any  benefit  by  the  occupation  of  the  land.  I  think,  therefore,  that 
in  this  case  the  plaintiff'  is  entitled  to  recover  her  whole  rent.  It  is  no  doubt  a  case 
of  considerable  hardship  on  the  defendant ;  but  we  must  decide  with  reference  to 
general  principles  of  law,  and  not  upon  the  hardship  of  any  particular  case.  Upon 
these  grounds,  I  am  of  opinion  that  the  case  of  Smith  v.  Mairalik  is  materially  distin- 
guishable from  the  present,  and  I  think  that  the  rule  must  be  made  absolute,  to  enter 
the  verdict  for  the  whole  amount  of  the  rent  claimed  in  this  action. 

Parke,  B.  I  am  of  the  same  opinion.  I  think  that  the  rule  obtained  to  set  aside 
the  verdict  ought  to  be  discharged,  and  the  other  rule,  for  increasing  it  to  the  whole 
amount  of  £20  claimed  in  the  action,  ought  to  be  made  absolute. 

The  argument  for  the  plaintiff"  is  founded  upon  two  grounds.  First,  that  this  is 
a  contract  in  writing,  and  therefore  that  no  e.\.trinsic  evidence  can  be  admitted  to 
explain  it,  or  add  a  condition  to  it ;  and  that,  even  if  the  law  imply  such  a  condition 
as  is  contended  for  on  behalf  of  the  defendant,  he  caiuiot  set  it  up  against  the  written 
contract.  But  I  think  that  this  argument  cannot  be  supported,  and  that,  although 
the  contract  is  in  writing,  a  parol  undertaking  of  this  nature  may  be  imported  into  it, 
unless  it  be  by  necessary  implication  excluded.  In  the  case  of  a  farming  lease,  the 
parties  may  shew  by  parol  that  the  land  was  to  be  cultivated  according  to  the  custom 
of  the  country,  unless  that  construction  be  expressly  excluded  by  the  terms  of  the 
lease  itself. 

With  respect  to  the  other  and  principal  question  in  this  [64]  case,  namely,  whether 
a  contract  or  condition  is  implied  by  law,  on  the  demise  of  land,  that  it  shall  be 
reasonably  fit  for  the  purpose  for  which  it  is  taken.  If  the  question  were  res  integra, 
I  should  enteitain  no  doubt  at  all  that  no  such  contract  or  condition  is  implied  in 
such  a  case.  The  word  "demise"  certainly  does  not  carry  with  it  any  such  implied 
undertaking;  the  law  merely  annexes  to  'it  a  condition  that  the  party  demising  has 
a  good  title  to  the  pi'cmises,  and  that  the  lessee  shall  not  be  evicted  durint;  the  term. 
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If  it  ineludt'd  ;uiy  such  conti'aot  ;is  is  now  contcndefl  for,  Uion,  in  every  f.-irmiiif^  lease, 
at  a  fixed  rent,  there  would  he  an  implied  condition  that  tiic  premises  wore  tit  for  the 
purpose  for  which  the  tenant  took  them,  and  it  is  difficult  to  sec  where  such  a  doctrine 
would  stop.  No  authority  has  been  cited  to  support  such  a  doctrine.  With  respect 
to  the  cases  which  have  been  referred  to,  the  law  is  clear  enough  on  the  suljjects  to 
which  they  relate.  One  class  of  eases  is,  where  the  agreement  is  for  a  speeilie  chattel 
in  its  then  state,  as  in  Parkinson  v.  Lee ;  there  there  is  no  implied  warranty  of  its  fitness- 
or  merchantable  quality  :  anothei'  class  of  cases  is,  where  a  person  is  employed  to  make 
a  specific  chattel — there  the  law  implies  a  contract  on  his  part  that  it  shall  bo  tit  for 
the  purpose  for  which  it  is  ordinarily  used  :  and  there  is  also  an  intermediate  class  of 
cases,  where  goods  are  oi'dered  for  a  specific  purpose  from  a  persjon  in  a  particular 
department  of  trade ;  in  that  case,  also.  Brown  v.  Edgiwiton  is  an  authority  for  saying, 
that  the  law  implies  an  undertaking  that  they  shall  be  fit  for  that  specific  purpose. 
All  the  law  involved  in  those  cases  has  been  long  settled,  but  it  has  no  direct  beai-ing 
upon  the  present  case;  and  the  only  question  is,  whether  the  decision  in  Smith  v. 
MarrahJr,  and  the  cases  to  which  I  referred  in  giving  my  judgment  in  that  case,  are 
authorities  against  the  present  plaintiff.  I  have  certainly  considerable  doubt  whether 
those  cases  can  be  [65]  upheld,  unless  we  import  into  them  a  fact  which  does  not 
appear  in  the  report,  namely,  that  there  was  some  default  on  the  part  of  the  landlord, 
in  not  making  the  premises  fit  for  occupation  by  the  tenant  pursuant  to  an  express 
contract  to  do  so.  As  to  the  case  of  Smilh  v.  Marrahle,  it  is  sufficiently  distinguished 
from  the  present,  on  the  ground  on  which  the  I.oid  Chief  Baron  has  put  it ;  that  there 
the  contract  was  of  a  mixed  nature,  being  a  bargain  for  a  house  and  furniture,  which 
was  necessai'ily  to  bo  such  as  was  fit  for  the  purpose  for  which  it  was  to  be  used.  It 
resembles  the  case  of  a  readj'-furnished  room  in  an  hotel,  which  is  hired  on  the  under- 
standing that  it  shall  be  reasonably  fit  for  immediate  habitation.  In  such  case  the 
bargain  is  not  so  much  for  the  house  as  the  fui'niture,  and  it  is  well  understood  that 
the  house  is  to  be  supplied  with  fit  and  proper  furniture,  and  that,  if  it  be  defective, 
the  landlord  is  bound  to  replace  it.  I  think,  therefore,  that  the  present  ca.se  may  be 
decided  without  the  necessity  of  saying  that  the  decision  in  Smith  v.  Marrahle  was 
wrong.  The  rule  obtained  on  the  part  of  the  defendant  must  therefore  be  discharged  ; 
and  as  he  has  had  all  that  he  was  entitled  to  under  the  agreement,  namely,  a  demise 
of  the  twenty-four  acres  from  the  8th  of  September  to  the  6th  of  April,  he  is  bound 
to  pay  the  sum  of  £20  for  each  portion  of  that  time  which  is  mentioned  in  the  agree- 
ment :  the  plaintiff's  rule  to  increase  the  damages  must  therefore  be  made  absolute. 
No  doubt  it  is  a  hard  case  on  the  defendant,  but  we  must  not  allow  considerations  of 
that  kind  to  persuade  us  to  introduce  into  the  law  an  alteration  of  which  we  cannot 
foresee  the  consequences,  113'  which  the  mere  demise  of  a  farm  would  carry  with  it  an 
implied  condition  that  the  land  was  fit  for  the  purpose  for  which  the  tenant  took  it. 

GuRNEY,  B.  I  concur  with  my  Lord  and  my  Brother  [66]  Parke,  but  I  must  say 
with  some  difficult}',  for  I  think  it  is  not  easy  to  distinguish  this  case  from  that  which 
has  been  cited  and  principally  relied  upon,  of  Smith  v.  Marrahle :  but  as  this  relates 
to  land,  and  not  also  to  goods  and  chattels,  it  may  admit  of  some  distinction. 

RoLFE,  B.  I  also  think  that  in  this  case  the  plaintiff  is  entitled  to  recover  the 
whole  amount  of  £20.  The  defence  to  this  action  is  not  founded  on  any  supposed 
fraud  of  the  plaintiff,  who  is,  therefore,  entitled  to  recover  the  rent  stipulated  for  by 
the  agreement,  unless  it  can  be  made  to  appear  that  at  the  time  of  entering  into  the 
contract  there  was  an  implied  wai'ranty  on  her  part,  that  the  grass  of  this  field  was 
to  be  what  might  bo  denominated  wholesome  grass,  reasonably  tit  for  the  food  of 
cattle.  It  is  clear  there  was  no  such  express  warranty  ;  but  it  is  contended  that  that 
is  a  warranty  which  the  law  itself  implied.  But  I  feel  great  ditliculty  in  coming  to 
that  conclusion,  unless  we  are  to  say  that  on  every  demise  of  pi'operty,  whether  of 
land  or  of  houses,  there  is  by  law  an  implied  condition  that  it  shall  answer  a  certain 
purpose  contemplated  by  the  lessee  at  the  time  of  the  letting.  A  great  number  of 
cases  have  already  been  put  to  show  the  inconvenience  of  such  a  doctrine  ;  I  will  put 
another.  Suppose,  for  instance,  a  new  sort  of  manure  were  used,  which,  although  it 
might  be  beneficial  for  a  time,  and  under  certain  circumstances,  was  afterwards  found 
to  be  injurious,  and  to  render  the  grass  harsh  and  luiwholesome.  In  this  case  the 
defence  is  set  up  against  the  party  herself  with  whom  the  agreement  was  made ;  but 
the  same  rule  would  apply  against  a  party  who  took  by  descent ;  .so  that,  if  a  man 
took  land  on  a  building  lease,  and  it  were  long  afterwards  disc<n'ered  that  there  was 
a  running  sand  underneath,  which  would  make  it  impossible  to  build  upon  the  spot 
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intended,  and  which  could  not  be  removed  but  at  a  ruinous  expense,  it  is  ne-[67]-ver- 
theless  to  bo  prcsumeil  in  such  a  ease,  according  to  the  argument,  that  there  was  to 
be  an  implied  warranty  that  there  was  no  running  sand  at  that  particular  place,  and 
the  lessor  must  be  held  responsible.  Another  case  may  be  supposed,  where  the  party 
takes  a  house  for  the  purpose  of  converting  it  into  a  hospital ;  if  it  should  turn  out 
to  be  in  such  an  unwholesome  situation  as  to  render  it  unfit  for  that  purpose,  could  it 
be  said  that  the  premises  were  let  to  him  under  an  implied  warranty  that  it  should  be 
fit  to  be  converted  into  a  hospital,  and  could  this  be  any  justification  for  his  refusing 
to  fulfil  his  contract  by  payment  of  the  rent?  The  only  difficulty  in  this  case  is,  how 
to  reconcile  the  decision  in  Smifh  v.  Marrahk  with  this.  My  Lord  and  my  Brother 
Parke,  howe\'er,  have  pointed  out  the  ground  upon  which  that  case  may  be  distin- 
guished from  the  present.  I  think  it  is  very  probable  that  the  two  cases  may  be  so 
distinguished  ;  but  if  not,  I  should  prefer  at  once  to  overrule  that  decision,  than  to 
follow  it  in  the  present  case. 

Rule  for  a  nonsuit  discharged ;  rule  to  increase  the  damages  absolute. 

[68]  Hart  v.  WiNDSOR.(a)  Exch.  of  Pleas.  1843. — Debt.  The  declaration  stated, 
that  the  plaintiff  agreed  to  let  to  the  defendant  a  house  and  garden  ground,  with 
the  use  of  the  fixtures  therein,  for  the  term  of  three  years,  at  a  rent  payable 
quarterly,  the  tenant  to  preserve  the  messuage  and  premises  in  good  and  tenant- 
able  repair  ;  by  virtue  of  which  the  defendant  entered,  and  continued  in  possession 
until  a  quarter's  rent  accrued  under  and  by  virtue  of  the  agreement.  Plea,  that 
the  house  was  demised  to  the  defendant  for  the  purpose  of  his  inhabiting  the 
same,  but  that  before  and  at  the  time  of  the  agreement,  and  also  when  the 
defendant  entered,  and  from  thence  until  and  at  the  time  of  his  quitting  and 
abandoning  the  possession  of  the  same,  it  was  not  in  a  fit  state  oi'  condition 
for  habitation,  but  in  that  state  that  the  defendant  could  not  reasonably  inhabit 
or  dwell  therein,  or  have  any  beneficial  occupation  of  the  same,  by  reason  of  the 
same  being  gieatly  infested  with  bugs,  and  not  by  reason  of  any  act  or  default  of 
the  defendant ;  and  that  before  the  rent  or  any  part  of  it  became  due,  he  quitted 
the  possession,  and  gave  notice  thereof  to  the  plaintiff",  and  ceased  all  further 
occupation  of  the  .same,  and  derived  no  benefit  therefrom  ;  and  that  from  the 
commencement  of  the  term  until  his  so  quitting,  he  had  no  beneficial  use  or 
occupation  of  the  same.  The  jury  having  found  for  the  defendant  on  the  issue 
raised  by  this  plea  : — Held,  on  motion  for  judgment  uon  obstante  veredicto,  that 
the  plea  was  no  answer  to  the  action,  iua.smuch  as  the  law  implied  no  contract 
on  the  part  of  the  lessor,  that  the  house  was  at  the  time  of  the  demise,  or  should 
be  at  the  commencement  of  the  term,  in  a  reasonably  fit  state  and  condition  for 
habitation. — Secondly,  that  the  demise  being  of  a  house  and  garden  ground,  in 
order  to  make  the  plea  good,  it  must  be  held  that,  if  a  house  be  taken  for  habita- 
tion, and  land  for  occupation,  by  the  same  lease,  there  is  such  an  implied  contract 
for  the  fitness  of  the  house  for  habitation  as  that  its  breach  would  authorize  the 
tenant  to  give  up  both.  But  held,— Thirdly,  that  there  is  no  implied  warranty 
on  a  lease  of  a  house,  or  of  laud  ;  that  it  is  or  shall  be  reasonably  fit  for  habitation, 
occupation,  or  cultivation  ;  and  that  there  is  no  contract,  still  less  a  condition, 
implied  by  law  on  the  demise  of  real  property  only,  that  it  is  fit  for  the  purpose 
for  which  it  is  let. — Quaere  whether,  if  there  were  such  a  contract  or  condition 
implied  by  law,  generally,  it  would  be  implied  in  a  case  where  the  tenant  agrees 
to  preserve  the  premises  in  tenantable  condition. 

[S.  C.  13  L.  J.  Ex.  129 ;  8  Jur.  150.  Adopted,  Modyn  v.  West  Mostyn  Coal  and  Iron 
Company,  1876,  1  C.  P.  D.  152;  iVihm  v.  Final}. Hatton,  1877,  2  Ex.  D.  344; 
Manchester  Bonded  Warehouse  Company  v.  Carr,  1880,  5  C.  P.  D.  511.  Dictum 
questioned,  Baynes  v.  Lloyd,  [1895]  2  Q.  B.  610.  Referred  to,  Searle  v.  Laverick, 
1874,  L.  R.  9  Q.  B.  131  ;  JVestropp  v.  Elligott,  1884,  9  A.  C.  827;  Budd-Scott  v. 
Darnell,  [1902]  2  K.  B.  351  ;  Jmes  v.  Lavington,  [19031  1  K.  B.  253;  Markham  v. 
Paget,  [1908]  1  Ch.  712.]  ^      '  L         J 

Debt.     The  declaration  alleged,  that  whereas  theretofore,  to  wit,  on  the  23d  June, 

(a)  This  case  was  argued  and  decided  at  the  sittings  in  banc  after  Hilary  Term^ 
1844  but  It  IS  reported  thus  early  on  account  of  the  importance  of  the  decision,  and 
its  relation  to  the  same  subject  as  the  last  case. 


12M.  &W.  69.  HART    r.  WINDSOR  1115 

1843,  by  ;i  cci'tain  memorandum  of  agi'ccmcnt  made  aiiH  entered  into  between  the 
lilaintiff  of  the  one  part,  aM<l  tlie  defendant  of  the  othei'  part,  the  ])hiintitt'  agreed  to 
let,  and  the  defendant  agreed  to  hii-e  and  take  of  the  plaintifi',  a  certain  messuage  or 
tenement  and  garden  ground,  in  the  said  memorandum  of  agreement  particularly 
mentioned  and  described,  with  the  use  of  several  fixtures  and  things  therein,  for  the 
term  of  three  years  from  the  i4th  of  June  then  instant,  at  the  j^early  rent  of  £50, 
payable  quarterly,  on  the  ■29th  of  September,  the  25th  of  December,  the  25th  of 
March,  and  the  24th  of  June,  in  each  year  of  the  said  term,  free  from  all  deductions 
whatsoever  ;  the  first  payment  thereof  to  be  made  on  [69]  the  29th  of  September 
then  next  ensuing,  the  plaintiff  paying  all  rates  and  taxes  in  respect  of  the  said 
premises,  and  the  defendant  paying  all  personal  rates  and  taxes  ;  and  the  defendant, 
amongst  other  things,  agreed  to  presei've  the  said  messuage  or  tenement  and  premises 
in  good  and  tenantable  repair  and  condition,  and  to  deliver  np  the  said  messuage  or 
tenement  and  premises  in  like  repair  and  condition,  together  with  all  the  keys,  fixtures, 
and  other  things  thereupon  or  belonging  thereto,  (reasonable  wear  and  tear  and 
damage  by  tii'e  only  excepted),  at  the  end  or  other  sooner  determination  of  the  said 
term  of  three  years,  as  by  the  agreement  fully  appears  ;  by  virtue  of  which  said  agree- 
ment the  defendant  then  entered  into  and  became  possessed  of  the  said  messuage  or 
tenement  and  premises,  and  was  and  continued  possessed  thereof  from  the  said  24th  of 
June,  1843,  until  and  upon  the  29th  of  September  in  the  same  year,  when  a  large  sura 
of  money,  to  wit,  121.  10s.  of  the  rent  aforesaid,  for  one  quarter  of  a  year  of  the  said 
term,  ending  on  the  day  and  year  last  aforesaid,  and  then  last  elapsed,  became  and 
was  due  and  payable  from  the  defendant  to  the  plaintiff,  under  and  by  virtue  of  the 
said  agreement,  and  still  is  in  arrear  and  unpaid  to  the  plaintiff,  whereby,  &c. 

Fleas  :  first,  a  traverse  of  the  agreement  stated  in  the  declaration  ;  secondly,  that 
the  said  messuage  or  tenement  was  so  demised  and  let  to  the  defendant  for  the  purpose 
of  his  inhabiting  the  .same,  and  dwelling  therein  during  the  said  term  :  and  that  before 
and  at  the  time  of  making  the  said  agreement,  and  also  at  the  time  when  the  defen- 
dant entered  into  and  became  possessed  of  the  messuage  or  tenement  and  premises, 
as  in  the  declaration  alleged,  and  from  thence  until  and  at  the  time  of  the  defendant's 
quitting,  vacating,  and  abandoning  the  possession  of  the  same  as  hereinafter  men- 
tioned, the  said  messuage  or  tenement  was  not  in  a  reasonable,  fit,  and  proper  state 
or  condition  for  [70]  habitation  or  dvi^elling  therein  ;  and  the  same  was  then,  and 
during  all  the  time  aforesaid,  in  that  state  and  condition  that  the  defendant  could  not 
reasonably  inhabit  or  dwell  therein,  or  have  any  beneficial  use  or  occupation  of  the 
same,  for  and  by  reason  of  the  same  being  greatly  infested,  swarmed,  and  overrun 
with  noxious,  stinking,  and  nasty  insects,  called  bugs,  and  not  for  or  by  reason  of  any 
act,  default,  or  omission  of  the  defendant ;  and  the  defendant,  before  or  at  the  time 
of  his  making  the  said  agreement,  had  no  notice  or  knowledge  thereof  ;  and  the  defen- 
dant afterwards,  and  after  he  so  entered  and  became  possessed  of  the  said  messuage 
or  tenement,  and  before  the  said  sura  of  121.  10s.,  or  any  part  thereof,  became  due  or 
payable,  to  wit,  on  the  25th  of  June,  1843,  discovered  and  first  had  notice  of  the  said 
state  and  condition  of  the  said  messuage  or  teneraent,  and  of  the  same  being  so  infested, 
swarmed,  and  overrun  with  bugs  as  aforesaid  ;  and  thereupon  the  defendant  upon  such 
discovery  and  notice,  and  before  the  said  sura  of  1 21. 1  Os.,  or  any  part  thereof,  becarae  due 
or  payable,  to  wit,  on  the  day  and  year  last  aforesaid,  quitted,  vacated,  and  abandoned 
the  possession,  and  wholly  ceased  and  abstained  from  all  further  occupation  or  posses- 
sion of  the  said  messuage  or  teneraent  and  premises  so  demised  as  aforesaid,  and  then 
gave  notice  of  the  premises  to  the  plaintiff  of  the  defendant's  having  so  quitted,  vacated, 
and  abandoned  the  possession  of  the  said  messuage  or  teneraent  and  premises,  and 
suffered  and  permitted  him  to  take  and  have  and  retain,  and  he  could  and  might  have 
tiiken  and  retained,  possession  of  the  said  messuage  or  tenement  and  premises ;  and 
the  defendant  from  thence  hitherto  hath  ceased  all  further  possession,  use,  or  occupa- 
tion of  the  said  messuage  or  teneraent  and  premises,  and  not  derived  any  benefit 
therefrom  :  and  that  at  and  from  the  time  of  the  commencement  of  the  said  term, 
until  the  time  of  his  so  quitting,  vacating,  and  abandoning  possession  of  the  said  [71] 
messuage  or  teneraent  and  premises,  and  cea.sing  all  further  occupation  thereof,  he  had 
no  beneficial  use  or  occupation  whatever  of  the  same.     Verification. 

Thirdly,  that  he  was  induced  and  persuaded  to  make  and  did  make  and  enter  into, 
the  said  agreement  and  promise  in  the  said  declaration  mentioned,  by  the  fraud,  covin, 
and  raisiopresentation  of  the  plaintiff  and  others  in  collusion  with  him.     Verification. 
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Kej)lifation  to  the  secoiirl  plea,  de  injuria ;  and  to  the  third,  that  the  defendant 
was  nol  induced  to  make,  and  did  not  make  or  enter  into  the  said  agreement  by  the 
fraud,  covin,  or  misrepresentation  in  the  plea  mentioned. 

The  cause  was  tried  before  liolfe,  B.,  at  the  sittings  in  Hilary  Term,  1844,  when 
the  facts  alleged  in  the  second  plea  having  been  fully  proved,  a  verdict  was  found  for 
the  defendant  on  the  issue  raised  by  that  plea.  C.  G.  AddLson,  on  a  subsequent  day 
in  the  same  term,  obtained  a  rule  for  judgment  non  obstante  veredicto,  on  the  ground 
that  the  facts  stated  in  the  plea  were  no  answer  to  the  action.     Against  which  rule 

Watson  and  Humfrey  shewed  cause  (Feb.  10,  1844).  This  is  not  an  action  of  debt 
for  rent,  but  an  action  upon  an  agreement  in  the  nature  of  a  lease,  whereby  the  plaintfi" 
agreed  to  let  to  the  defendant  a  messuage  and  garden  ground,  with  the  u.se  of  several 
fixtures  and  things  therein,  for  the  term  of  three  years  from  the  date  of  the  agreement, 
at  a  certain  rent  payable  quarterly,  the  defendant  agreeing  to  preserve  the  premises 
in  tenantable  repair  and  condition,  and  so  to  deliver  them  up  at  the  end  of  the  term  ; 
by  vii'tue  of  which  the  defendant  entered  and  became  possessed  of  the  premises,  and 
continued  so  possessed  until  a  quarter's  rent  became  due  under  and  by  virtue  of  the 
said  agreement.  And  the  question  raised  by  the  second  plea  is,  whether,  where 
a  house  is  let  under  such  an  agreement,  there  is  any  condition  or  warranty  implied 
by  law  on  the  [72]  part  of  the  landlord,  that  the  house  is  reasonably  fit  for  the  purpose 
of  habitation.  The  plea  alleges  that  the  house  was  let  to  the  defendant  for  the  purpose 
of  his  inhabiting  the  same,  but  that  at  the  time  of  the  agreement,  and  of  his  entering, 
and  until  his  quitting  the  same,  it  was  not  in  a  fit  state  or  condition  for  habitation, 
but  in  that  state  and  condition  that  the  defendant  could  not  reasonably  inhabit  or 
dwell  therein  or  have  any  beneficial  use  or  occupation  of  the  same,  by  reason  of  its 
being  greatly  infested  with  bugs,  and  not  for  or  by  reason  of  any  act,  default,  or 
omission  of  the  defendant ;  that  before  the  rent  became  due  he  quitted  and  abandoned 
the  possession,  and  gave  notice  thereof  to  the  plaintiff',  and  had  no  beneficial  use  or 
occupation  of  the  same.  '1  he  jury  have  by  their  verdict  found  that  all  these  facts 
were  true  ;  therefore  it  must  be  taken  that  the  house  was  not  lit  for  habitation,  and 
that  the  defendant,  without  any  default  of  his  own,  has  had  no  beneficial  occupation 
of  the  house.  Now  it  is  submitted,  that  under  such  an  agreement,  for  the  demise  of 
a  house  for  the  purpose  of  habitation,  there  is  an  implied  warranty  that  it  is  fit  for 
that  purpose,  and  that  the  plea  contains  a  good  answer  to  the  plaintiff's  claim  for 
rent.  In  the  case  of  the  sale  of  specific  chattels,  it  cannot  be  questioned  that 
there  is  such  an  implied  warranty.  The  law  on  the  subject  of  implied  warranty  in 
the  case  of  specific  chattels  is  thus  laid  down  by  Parke,  B.,  in  Suftmi  v.  Temple  (ante, 
p.  64): — "One  class  of  cases  is,  where  the  agreement  is  for  a  specific  chattel 
in  its  then  state,  as  in  Parkinson  v.  Lee  (2  East,  314):  there  there  is  no  implied 
warranty  of  its  fitness  or  merchantable  quality.  Another  class  of  cases  is,  where  a 
person  is  employed  to  make  a  specific  chattel :  there  the  law  implies  a  contract  on  his  part 
that  it  shall  be  tit  for  the  puipose  for  which  it  is'ordinarily  used  :  and  there  is  an  inter- 
mediate class  of  cases,  where  goods  are  ordered  for  a  specific  purpose,  from  a  person  in  a 
[73]  particular  department  of  trade,  in  which  case,  also.  Brawn  v.  Edginglon  (i  Man. 
&  Gr.  279 ;  2  Scott,  N.  R.  496)  is  an  authority  for  saying  there  is  an  implied  under- 
taking that  they  shall  be  fit  for  that  specific  purpose."  Bridge  v.  JFain  (i  Stark. 
N.  P.  C.  504)  and  Shepherd  v.  Kain  (5  B.  &  Aid.  240)  are  also  authorities  in  support 
of  that  view  of  the  law.  Warranties  of  this  nature  run  through  the  whole  law  of  this 
country.  If  I  insure  a  ship  from  London  to  Calcutta,  there  is  an  implied  warranty 
that  she  is  seaworthy,  and  tit  for  the  intended  voyage.  So  in  a  contract  between 
landlord  and  tenant  on  the  letting  of  premises,  there  is  an  implied  warranty  that  the 
tenant  will  keep  the  premises  in  repair :  or  in  the  case  of  a  farming  lease,  that  he  will 
manage  the  farm  according  to  the  custom  of  the  country.  There  is  a  variety  of  other 
cases  stated  in  Com.  Dig.,  Condition  in  Law  (K.).  There  is  no  sound  distinction  in 
this  respect  between  real  and  personal  property.  The  law  is  the  same  on  the  sale  of  a 
chattel  and  the  letting  of  real  property ;  and  if  I  let  a  house  for  the  purpose  of  habita- 
tion, It  IS  implied  that  I  warrant  that  it  is  fit  for  that  purpose.  The  nearest  case  to 
the  present  is  that  of  Smith  v.  Marrable  (11  M.  &  W.  5),  and  there  it  was  expressly 
held  to  be  an  implied  condition  in  the  letting  of  a  house,  that  it  should  be  reasonably 
ht  for  habitation  ;  and  that  if  it  be  not,  as  where  it  is  greatly  infested  with  bugs,  the 
tenant  may  quit  it  without  notice.  That  is  an  authority  directly  in  point.  It  was  an 
action  brought  to  recover  the  balance  of  five  weeks' "rent  of  a  furnished  house  at 
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Brighton,  taken  by  the  defendant  under  an  agreement  wliorehy  the  plaintiff"  agreed  to 
let,  and  the  defendant  to  take  the  house,  at  the  rent  of  eight  guineas  pcM'  week,  for 
five  or  six  weeks,  at  the  option  of  the  defendant ;  nothing  being  said  in  the  agreement 
about  the  furniture.     In  that  ease  Parke,  B.,  says,  "This  case  involves  the  question, 
whether,  in  point  of  law,  a  person  who  lets  a  house  must  be  [74]  taken  to  let  it  under 
the  implied  condition  that  it  is  in  a  state  fit  for  decent  and  comfortable  habitation, 
and  whether  he  is  at  liberty  to  throw  it  up  when  he  makes  the  discovery  that  it  is 
not  so.     The  case  of  Edwan/s  v.  Ethenngton  (Ry.  &  M.  268,  S,  C.  ;  7  I).  &  K.  117) 
appears  to  me  to  be  an  authority  very  nearly  in  point.     There  the  defendant,  who 
held  a  house  as  tenant  from  year  to  year,  quitted  without  notice,  on  the  ground  that 
the  walls  were  in  so  dilapidated  a  state  that  it  had  become  unsafe  to  reside  in  it. 
And  Lord  Tenterdcu,  at  Nisi  Prius,  held  these  facts  to  be  an  answer  to  an  action  by 
the  landlord  for  use  and  occupation  ;  telling  the  jury,  that,  although  slight  circum- 
stances would  not  suffice,  such  serious  reasons  might  exist  as  would  justify  a  tenant's 
quitting  at  any  time;  and  that  it  was  for  them  to  say  whether,  in  the  ease  before 
them,  such  serious  reasons  existed  as  would  exempt  the  defendant  from  the  plaintiff's 
demand,  on  the  ground  of  his  having  had  no  beneficial  use  and   occupation  of  the 
premises.     The  jury  found  for  the  defendant,  and  the  Court  of  King's  Bench  was 
afterwards  moved  for  a  new  trial,  on  the  ground  of  misdii'ection  ;  but  they  refused  to 
disturl)  the  verdict.     There  is  also  another  case,  of  Collins  v.  Barroio  (1  Mo.  &  Kob.  1 1  2), 
in   which  Bayley,  B.,  held,  that  a  tenant  was  justified   in   quitting  without  notice 
premises  which  were  noxious  and  unwholesome,  for  want  of  proper  sewerage.     These 
authorities  appear  to  me  fully  to  warrant  the  position,  that,  if  the  demised  premises 
are  incumbered  with  a  nuisance  of  so  serious  a  nature  that  no  person  can  reasonably 
be  expected  to  live  in  them,  the  tenant  is  at  libeity  to  throw  them  up.     This  is  not  the 
case  of  a  contract  on  the  part  of  the  landlord  that  the  premises  were  free  from  this 
nuisance  ;  it  rather  rests  on  an  implied  condition  of  law,  that  he  undertakes  to  let 
them  in  a  habitable  state."     That  seems  to  be  most  reasonable,  for  it  surely  must  be 
an  implied  condition  on  the  letting  of  a  house,  that  it  is  fit  for  habitation.     In  [75] 
Sutlon  V.  Temph  (ante,  p.  64),  it  was  attempted  to  distinguish  the  case  of  Smith  v. 
Marrahle  on  the  ground  that  there  the  demise  was  of  a  furnished  house,  and  therefore 
it  was  not  merely  a  contract  relating  to  the  realty,  but  a  mixed  contract,  relating  both 
to  the  house  and  the  personal  chattels  of  which  the  furniture  was  composed.     But 
Edwards  v.  Eflieriiigton  and  Collins  v.  Barroiu  were  not  cases  of  furnished  houses ;  noi' 
was  the  furniture  mentioned  in  the  agreement  in  Smith  v.  Marrahlf,  or  the  case  put 
upon  that  ground  ;   and  it  is  difficult  to  see  any  sound   distinction  in   this   respect 
between  a  house  being  furnished  or  unfurnished.     If,  however,  there  is  such  a  distinc- 
tion, the  agreement  in  this  case  was  that  the  defendant  was  to  have  the  use  of  the 
fixtures,  which  would  bring  this  case  within  the  same  principle.     Cases  may  be  cited 
where  a  tenant  has  been  held  liable  for  the  I'ent  of  a  house  which  has  been  destroyed 
by  fire;  but  those  cases  have  no  application,  as  they  must  be  understood  to  be  cases 
where  the  fire  has  occurred  after  the  commencement  of  the  tenancy.      But  suppose 
that  at  the  time  the  agreement  for  letting  the  house  is  entered  into,  the  house  is  in 
fact  burnt  down,  without  the  knowledge  of  either  of  the  parties,  the  lessor  could  not 
compel  the  lessee  to  enter  on  the  premises  and  pay  the  rent ;  for  in  such  a  case  there 
would  be  an  implied  condition  that  the  house  was  in  existence.     And   there  is  no 
distinction  between  the  case  where  there  is  no  house  in  existence,  and  that  where  the 
house  is  not  habitable.     The  case  of  Sutton  v.  Temple  will  be  relied  upon  ;  but  though 
some  of  the  observations  of  the  Judges  may  seem  in   favour  of  the  plaintiff,  the 
decision  of  the  Court  merely  went  upon  the  ground  that  the  specific  object  of  the 
party    in    taking   the    land    could    not   be   considered.     The   aftermath,    which    was 
there  the  subject  of  demise,  might  have  been  made  use  of  in  other  ways  than  by 
turning  cattle  on  it ;  as,  for  instance,  cutting  the  grass  [76]  and  making  it  into  hay, 
which  would  not  have  been  affected  by  the  poi.sonous  ingredients  which  had  been  placed 
upon  the  field.     Lord   Abinger,  C.  B.,  there  expressed    his  entire  approval  of  the 
decision  in  Smith  v.  Marrahle,  and  said,  "  That  was  the  case  of  a  contract  for  the  letting 
of  a  house  and  furniture  at  Brighton  ;  ...  in  such  a  case,  the  contract  is  for  a  house 
and  furniture  fit  for  immediate  occupation  :    and  can  there  be  any  doubt,  that  if  a 
party  lets  a  house,  and  the  goods  and  chattels  or  the  furniture  it  contains,  to  another, 
that  must  be  such  furniture  as  is  fit  for  the  use  of  the  paity  who  is  to  occujiy  the 
house  1 "     But  it  will  be  said  here,  that  there  is  a  distinction  between  a  furnished  and 


1118  HAUT   V.  WINDSOR  12M.  &W.77. 

ail  unfurnished  house  ;  that  in  the  case  of  a  furnished  house,  there  may  be  an  implied 
condition  that  it  is  habitable,  and  free  from  bugs ;  but  that  in  the  case  of  an 
unfurnished  house,  there  is  no  such  condition.  But  that  cannot  be  ;  for  the  condition 
cannot  l)e  annexed  to  the  personalty.  The  principle,  is  that  wherever  a  house  is  let  for 
immediate  occupation,  that  condition  is  implied.  [Parke,  B.  It  is  not  averred  in  this 
plea  that  the  premises  were  hired  for  immediate  occupation.]  It  is  alleged  that  the 
iidusc  was  let  to  the  defendant  for  the  purpose  of  his  inhabiting  the  same,  and  dwelling 
therein  during  the  term,— which  must  mean  the  whole  term.  After  verdict,  it  must 
be  tiiken  to  be  for  immediate  occupation.  The  word  "demise"  has  been  held  to 
imply  a  contract  or  covenant  for  quiet  enjoyment,  and  against  eviction  by  title  pai'a- 
mount ;  and  an  eviction  by  a  nuisance,  which  renders  the  premises  uninhabitable, 
ought  to  rest  on  the  same  footing.  There  is  no  greater  reason  for  importing  into  the 
contract  a  covenant  for  quiet  enjoyment,  than  there  is  for  implying  a  condition  that 
the  house  is  fit  for  habitation.  When  a  person  lets  a  house  for  habitation,  he  impliedly 
says  it  is  fit  for  habitation. 

But,  secondly,  it  will  be  said  that  here  there  is  a  covenant  by  the  defendant  "  to 
preserve  the  messuage  [77]  and  premises  in  tenantable  repair  and  condition,"  and 
that  the  defendant  therefore  took  upon  himself  to  remove  the  nuisance,  and  to 
render  the  house  habitable.  But  there  is  no  covenant  to  put  the  premises  in  repair  ; 
the  covenant  is  only  to  preserve  or  keep  in  tenantable  repair  :  which  imports  that 
the  pi'cmises  were,  at  the  time  of  the  demise,  in  a  tenantable  condition.  Such  a 
covenant  would  not  impose  on  the  tenant  the  duty  of  removing  such  a  nuisance, 
existing  at  the  time  of  the  demise.  In  actions  for  non-repair,  the  state  of  the 
premises  at  the  time  of  the  demise  is  a  material  circumstance  to  be  taken  into 
consideration:  Burdett  v.  mthers  (7  Ad.  &  Ell.  136;  2  Nev.  &  P.  122).  Ma7iiz  v. 
Gonng  (4  Bing.  N.  C.  451  ;  6  Scott,  277  ;  nom.  Young  v.  Mantz).  [Parke,  B.  Those 
cases  establish  that  the  age  and  general  condition  of  the  house,  at  the  commence- 
ment of  the  tenancy,  is  to  be  taken  into  consideration  ;  and  a  tenant  who  enters 
upon  an  old  house  would  not  be  bound  to  leave  it  in  the  same  state  as  if  it  were 
a  new  one:  Stanhy  v.  Twogood  (^  Hmg.  N.  C.  4 ;  3  Scott,  313).]  The  words  "to 
preserve  in  tenantable  repair"  necessaiily  import  that  the  premises  are  in  tenantable 
repair  at  the  instant  of  letting  them.  The  word  preserve  can  only  mean  that  the 
tenant  is  to  keep  the  premises  in  the  same  condition  as  they  are  given  to  him.  In 
Cue  V.  (Jluy  (5  Bing.  440  ;  3.  M.  &  P.  -57),  it  was  held  that  he  who  lets  agrees  to 
give  possession.  Now,  that  is  a  condition  which  is  not  expressed,  but  is  implied, 
because  the  tenant  is  to  occupy  the  premises.  So  here  there  is  an  implied  warranty 
that  the  house  is  fit  for  habitation.  This  case,  then,  is  not  distinguishable  from 
Siidih  V.  Marrable ;  for  there  is  no  distinction  in  this  respect  between  a  furnished 
and  an  unfurnished  house.  The  habitableness  of  a  house  is  a  question  of  fact  for 
the  jury,  and  here  they  must  be  taken  to  have  found  that  the  house  was  in  such  a 
state  and  condition  as  to  be  quite  unfit  for  habitation,  and  that  without  any  default 
or  omi.ssion  on  the  part  [78]  of  the  defendant.  The  plea  is,  therefore,'  a  good 
answei'  to  the  action.     They  also  referred  to  Neak  v.  Mackenzie  (1  M.  &  W.  747). 

C.  G.  Addison,  in  support  of  the  rule.  The  plaintiff  is  entitled  to  succeed  on 
several  grounds.  First,  even  supposing  there  be  such  an  implied  undertaking  on 
the  part  of  the  lessor  as  that  contended  for,  this  plea  is  no  answer  to  the  action. 
The  declaration  is  founded  on  a  demise  of  a  house  and  garden  ground,  into  which 
it  alleges  the  defendant  entered,  and  became  and  was  possessed,  until  the  rent 
became  due  ;  but  the  plea  passes  by  the  demise  of  the  land  altogether,  and  pro- 
fesses to  answei'  the  action  only  in  respect  of  a  nuisance  to  the  house;  and  the 
planitiff;  upon  this  ground  alone,  is  entitled  to  judgment,  on  the  authority  of 
liichard  Le  Taverner's  case  (Dyer,  56  (a),  pi.  15),  where' it  is  said,  that  "if  the  sea 
gam  upon  part  of  the  land  demised,  or  part  be  burned  with  wild  fire,  the  entire 
rent  shall  issue  out  of  the  remainder."  But  all  the  old  authorities  (whatever  may  be  the 
efiect  of  the  modern  cases  of  Edivards  v.  Elhenngton,  Collins  v.  Barrow,  and  Salisbury  v. 
Marshall  (4  C.  &  F.  65),  which  were  all  actions  for  use  and  occupation,  and  not  for 
the  rent)  are  clear  to  the  point,  that  the  leiit  reserved  on  a  demise  issues  out  of  the 
land,  and  is  payable  in  every  event,  and  in  every  state  and  condition  of  the 
demised  premises;  for  although  houses  be  burned  by  lightning,  or  accidental  fire, 
or  be  thrown  down  by  enemies,  and  although  crops  be  destroyed  by  inundation  or 
tempest,  yet  is  the  tenant  liable  to  pay  the  rent  so  long  as  the  land  remains  to 
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him,  the  only  answer  in  law  to  an  action    of   rent  to  recover  it  being  an  eviction 
by  title  paramount.     [Parke,   15.     Or  an  eviction  by  the  lessor.]     Yes;  an  eviction 
by  the  lessor,  or  any  person  claiming  by   lawful  title.     Besides,  the  tenant  has  not 
pleaded  an  eviction,  but  states  that  he  (.|uittcd  the  demised  premises  of  [79]  his  own 
accord.     In  I'aniilii^c  v.  Jane  (23  Car.  1)  (Sty.  47  ;  Aleyn,  2"),  the  defendant  ple.idcd, 
that  Prince  Rupert  and  an  army  of  aliens  entered  upon  the  demised  premises,  and  did 
drive  away  the  defendant's  cattle,  and  c.Npelled  him  from  the  lands  let  to  him  by  the 
plaintiff,  and  kept  him  out,  so  that  he  could  not  enjoy  the  lands  during  the  term  ; 
and  it  was  holden  that  the  plea  was  insufficient,   and  that  the  defendant  must  pay 
his  rent ;  for  where  a  party,  by  his  own  contract,  creates  a  duty   or  charge  upon 
himself,  he  is  bound   to  make  it  good,  notwithstanding  any  accident  by  inevitable 
necessity,    because   be   might  have    provided    against    it  by    his    contract,  and    the 
rent  is  a  duty  created  by  the  parties  upon  the  resei'vation.     And  another  reason  is 
added,  that  as  the  lessee  is  to  have  the    advantage  of   casual  proiits,    so  he   must 
run    the  hazard    of  casual    losses,  and  not  lay  the  burthen    of    them  on  his  lessor. 
So,  in   the  case  of  Harrison   v.   Lord  North  (1    Ch.  Ca.    84),  where  the  Parliament, 
during  the  civil  wars,  turned  a  house  into  a  hospital  for  sick  and  maimed  soldiers, 
and  so  prevented  the  lessee  from  having  any  beneficial  occupation  thereof  for  several 
years,    notwithstanding    which    the    lessor   brought  an  action  of  debt  for   the  rent, 
no  question  appears  to  have  been  made  but  that  the   lessee  was  bound  by  law  to 
make  good  the  rent.     The  lessee  consequently  brought  his  bill  in  equity  for  relief, 
on  the  ground  that  he  had  no  remedy  over  against  the  wrongdoers,  because  it  was  an 
act  of  force  in  the  Parliament,  which  had  been  pardoned  by  the  Act  of  Oblivion  ;  but 
it  does  not  appear  that  he  got  relief  even  in  equity.     So,  again,  in  Curler  v.  Cummins 
(cited  1  Gh.  Ca.  84),   where  Carter,  being  the  tenant  of  a  wharf,  which  was  carried 
away  by  an  extraordinary  high  tide  of  the  river  Thames,  filed  a  bill  in  equity  to  be 
relieved   against  the   lessor's  claim   for  rent,  all  the  relief  he  had  was  against  the 
penalty  of  his  bond,  which  had  l)een  broken  by  the  non-payment  of  the  rent,  and 
the    lessor  was  ordered  to   [80]  bring  debt  only  for   the  rent.     In   Brooke's  Abr. 
"  Dette,"  fol.   220,  pi.   18,  it  appears  that,  to  an  action  of  debt  for  rent,   the  tenant 
pleaded,    that,   by  the  custom   of   London,  the  landlord   was    bound   to  repair  and 
uphold    the    house  sufficiently    for    habitation ;  and    that  before    the    rent  accrued 
due,    the   house    became   so   ruinous,  by  reason    of   a  tempest,  that  the  defendant 
could  not  abide  in  it,  and  the  defendant  thereupon  requested  the  landlord  to  amend 
the  house,  and  he  would  not,  whereupon  the  defendant  left  the  house ;  and  it  was 
held,  that  this  was  no  plea,  and  constituted  no  answer  in  law  to  the  demand  for  the 
rent.     So,  where    the    lessor   is    bound    by  covenant   to  repair,    and  does  not,    the 
lessee  cannot  avail  himself  of  the  landlord's  neglect,  as  an  answer  to  an  action  of 
debt  for  the  rent.     Bro.   Abr.   "  Dette,"  pi.  72.     In  iMonk  v.   Cuopcr  (2  Stra.  763)  an 
action  of  covenant  was   brought  for  non-payment  of  rent,  and  the  defendant  craved 
oyer   of   the    lease,    in    which    there  was   a   covenant  on  the  part  of  the  lessee  to 
repair,  except  the  premises  should  be  demolished  by  fire,  and  then  pleaded  that  the 
premises  were  burnt  down,  and  not  rebuilt  by  the  plaintifl'  during  the  whole  term 
for    which  the   rent   was  demanded,  and  that  defendant  had  no  enjoyment  of  the 
premises  ;   it    was  held,  on  demurrer,  that  the  plea  was  bad  ;  and  the  Court  said, 
that   if   the   defendant  had  sustained  an  injury,    he    would    have   his  remedy,  but 
could  not  set  it  oti'  against  the  demand  for  rent.     And  in  Pindar  v.  Ainslcy  (cited, 
1  T.  li  312),  Lord  Mansfield  obseives,  that  "the  consequence  of  the  house  being 
burned  down    is,  that    the    landlord  is  not   obliged    to    rebuild,  but  the  tenant  is 
obliged  to  pay    the  rent  during  the  whole    term."     The  same  point    was    decided 
in  Bel/our   v.    U'eslon  (1    T.  R.    310),    where  there    was   a    covenant   to   pay  rent, 
and  a  covenant   to  repair,    with   an  express   exception  of  casualties  by  fire  in    the 
latter   covenant.     In    the  case  of   Ardcn  v.  Pidkn  (10    M.    &  W.    321)    the  house 
be-[81]-came  U]unhabitable,  and  utterly  useless  to  the  tenant,   by  reason   of  original 
defects  in  the  foundations,  and  it  was  held  that  the  tenant  could  not,  in  consequeuce 
thereof,  throw  up  the  house,  and  refuse  to  pay  rent.     '•  The  tenant  ought,"  observes 
Alderson,  B.,  "to  examine  the  house  before  he  takes  it."     The  principle  to  be  deduced 
from  these  cases  is,  that  the  rent  issues  out  of  the  land,  without  reference   to  the 
condition  of  the  buildings  or  structures  upon  it ;  and  though  the  buildings  may  be 
destroyed  or  become  uninhabitable,  the  lessee  is  nevertheless  bound  to  pay  his  rent. 
The  plea,  moreover,  in  this  case,  does  not  shew  a  permanent  and  incurable  obstruction 
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to  the  beiielicial  enjoyment  of  the  demised  premises,  which  could  not  have  been  got 
rid  of.  Floods  and  "inundations  frequently  render  houses  temporarily  uninhabitable, 
but  such  accidents  have  never  been  supposed  to  constitute  an  answer  to  a  demand  for 
the  rent.  Even  where  lands  are  permanently  covered  with  water,  the  lessee  is 
not  excused,  as  appears  by  Roll's  Abr.,  p.  236,  where  it  is  said,  in  such  a  case,  that, 
"  le  soile  remaine,  et  le  lei?see  avera  le  pisce  en  le  cue."  But  it  may  be  said  that  these 
accidents,  rendering  the  demised  premises  untenantable  and  useless,  occurred  subse- 
quently to  the  demise,  and  do  not,  thei'efore,  conclusively  shew  that  there  is  no  implied 
condition,  on  the  demise  of  a  house  for  habitation,  that  it  is  in  a  tenantable  state  at 
the  time  of  such  demise.  The  plea  here  alleges  that,  at  the  time  when  the  lease  was 
made,  and  at  the  time  when  the  defendant  entered  into  and  became  possessed  of  the 
demised  premises,  the  said  messuage  or  tenement  was  not  in  a  reasonably  fit  and 
proper  state  or  condition  for  habitation.  But  this  averment  is  perfectly  true  of  every 
unfurnished  house.  A  house  without  furniture  is  not  fit  for  the  habitation  of  a  tenant. 
There  cannot,  therefore,  be  any  such  implied  contract  or  undertaking  as  that  contended 
for  on  a  demise  of  a  house  simply.  The  landlord  lets  the  mere  fabric  of  the  house, 
without  grates  or  stoves,  or  any  article  of  fur-[82]-niture,  and  it  is  the  duty  of  the 
tenant  to  put  the  house  in  a  habitable  condition,  unless,  indeed,  he  has  contracted  for 
a  ready  furnished  house,  in  which  case,  according  to  Smith  v.  MarraUe,  the  house  is 
taken  under  an  implied  condition  that  it  is  properly  furnished,  and  fit  for  occupation. 
If  the  lessor  furnishes  the  house,  and  by  so  doing  holds  it  out  as  fit  for  immediate 
occupation,  and  secures  to  himself  a  greatly  increased  rent  in  consequence,  that  is  a 
very  difl'erent  case.  As  to  the  arguments  drawn  from  the  cases  of  implied  warranties 
of  chattels,  those  cases  rest  upon  peculiar  grounds,  and  do  not  apply  to  the  present 
case.  The  only  warranty  known  to  the  law,  on  demises  of  realty,  is  a  wairanty  of  the 
estate  or  term  of  years  created  in  the  land  ;  there  is  no  warranty  as  to  the  particular 
state  or  condition  of  the  premises  at  the  time  of  the  demise.  "Garranter  signifie  a 
defendre  son  tenant  en  sa  siesin  :  "  Britton,  fol.  197  b.  "  Nihil  aliud  est  quam  defendere 
et  acquietare  tenentem  in  siesiua  sua : "  Bracton,  lib.  5,  fol.  4S0.  And  so  long  as  the 
estate  created  in  the  land  remains,  the  lessee  is  bound  to  pay  the  rent,  whatever  may 
be  the  particular  state  or  condition  of  the  demised  premises.  There  are  several  cases 
in  the  Year  Books,  where  it  became  a  question,  whether,  if  a  man  made  a  lease  of  a 
house  and  other  tenements,  and,  at  the  time  of  the  demise,  the  house  was  so  ruinous 
and  in  decay  as  to  be  in  danger  of  falling,  the  termor  had  authority  in  law  to  cut  down 
timber  to  repair  it  or  not.(a)  These  cases  could  not  have  arisen,  if  the  law  implied 
on  the  demise  of  the  house  such  a  warranty  as  that  contended  for.  But  it  is  notorious 
that  ruinous  and  untenantable  houses  are  constantly  let  to  tenants  at  reduced  rents,  in 
Older  that  they  themselves  may  repair  them,  and  re-edify  them  for  their  own  profit 
and  advantage. 

[83]  But,  even  supposing  such  an  implied  contract  or  warranty  to  exist,  the  nuisance 
here  complained  of  forms  no  answer  to  the  demand  for  the  rent,  but  must  be  made  the 
subject  of  a  cross  action  against  the  lessor.  It  is  a  clear  proposition  of  law,  that  if 
the  defendant  has  derived  any  benefit  from  the  contract,  he  is  bound  to  fulfil  his  part 
of  the  engagement,  and  is  driven  to  his  cross  action  in  respect  of  the  fault  of  the  other 
contracting  party.  [Parke,  B.  That  is  so.]  Here,  then,  it  appears  by  the  plea,  that 
the  defendant  entered  into  and  became  possessed  of  the  demised  premises  as  in  the 
declaration  mentioned,  which  is  a  benefit  to  the  defendant :  Hunt  v.  Silk  (5  East,  449), 
Have.hck  v.  Geddes  (10  East,  555).  But  the  main  point  in  the  present  case  is,  that  there 
is  no  such  implied  warranty  as  that  contended  for.  This  is  not  an  action  for  use  and 
occupation  (see  2  H.  Bl.  323),  as  were  Edwards  v.  Etherington,  Collins  v.  Burrow,  and 
Salisbury  v.  Marshall,  but  an  action  of  debt  on  the  implied  covenant  in  law,  arising  out 
of  the  reservation  of  the  rent  made  on  the  creation  of  the  estate  granted  in  the  land  ; 
Uoldtr  v.  Taylw  (Hob.  12),  Gilb.  on  Rents,  33,  Nohes  case  (4  Rep.  80  b.).  Bacon's  Abr., 
Leases,  633  ;  and  so  long  as  that  estate  remains,  the  rent  is  payable,  whatever  may  be 
the  condition  of  the  demised  premises. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  was  a  case  very  fully  and  ably  argued  a  few  days  ago,  upon 
shewing  cause  against  a  rule  for  judgment  non  obsUnte  veredicto.     The  declaration 


(ri)  5  Ed.  4,  Longo  Quinto,  100  b.  fol.  9 ;  32  Hen.  8,  fol.  1  ;  Dyer,  36  a.  and  b. 
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is  not  for  use  and  occiipntion,  but  on  an  agreement  in  the  nature  of  a  lease.  [Ilis 
Lordship  here  lead  the  declaration  and  the  second  plea.]  The  question  is,  whether 
the  plea  contains  substantially  a  good  answer  to  the  plaintiH's  [84]  claim  for  a  quarter's 
rent  becoming  due  after  the  defendant  (juitted. 

On  the  part  of  the  plaintiflF,  it  was  insisted  that  it  did  not,  for  several  reasons; 
the  principal  one  being,  that  where  there  is  an  actual  demise  of  the  unfurnished  fabric 
of  a  specitic  messuage  for  a  term,  there  is  no  contract  implied  hy  law  on  the  part  of 
the  lessor,  that  the  messuage  was  at  the  time  of  the  demise,  or  should  be  at  the  com- 
mencement of  the  term,  in  a  reasonably  fit  and  proper  state  and  condition  for  habita- 
tion (that  is,  so  far  as  concerned  the  fabric),  though  it  was  demised  and  let  for  the 
purpose  of  immediate  habitation.  As  we  are  all  of  opinion  in  favour  of  the  plaintitt" 
upon  this  objection,  it  is  unnecessary  to  observe  upon  the  others  in  detail ;  but  it  may 
not  be  useless  to  remark,  that  two  of  them  are  very  important,  and  have  not  been 
satisfactorily  answered  ;  viz.,  that  if  such  a  contract  is  implied  by  law,  it  would  be  no 
defence,  where  the  tenant  has  actually  occupied  ;  his  remedy  would  be  by  a  cross 
action  ;  and  to  constitute  a  valid  defence  on  the  ground  of  the  breach  of  this  contract, 
the  law  must  give  also  a  I'ight  to  abandon  the  lease  upon  the  breach  of  it ;  that  is,  to 
make  a  defence,  the  law  must  imply,  not  mei'ely  a  contract,  but  a  condition  that  the 
lease  should  be  void  if  the  house  was  unfit  for  occupation.  The  cases  cited  from  Brooke's 
Abr.  "Dette,"  18  and  72,  are  decisive,  that  where  the  lessor  is  bound  by  the  custom 
of  London,  or  by  covenant,  to  repair,  and  does  not,  the  tenant  cannot  quit.  The  other 
objection,  which  we  think  right  to  notice,  is,  that  in  this  case  the  house  and  some 
garden  ground  are  both  demised  ;  and  to  make  the  plea  good,  it  must  be  held,  that, 
if  a  messuage  be  taken  for  habitation,  and  land  for  occupation,  by  the  same  lease,  there 
is  such  an  implied  contiact  for  the  fitness  of  the  house  for  habitation,  as  that  its  breach 
would  authorize  the  tenant  to  give  up  both.  Whether,  if  there  were  such  a  contract 
or  condition  implied  by  law,  generally,  it  would  be  implied  in  this  case,  where  the 
defendant  [85]  agrees  to  preserve  in  tenantable  condition,  is  a  question  on  which  it 
is  quite  unnecessary  to  enter. 

The  point  to  be  considered,  then,  is,  whether  the  law  implies  any  contract  as  to 
the  conditio?)  of  the  property  demised,  where  there  is  a  lease  of  a  certain  ascertained 
subject,  being  real  property,  and  that  lease  is  made  foi'  a  particular  object. 

The  question  relates  to  a  case  of  actual  demise  of  a  specific  tenement,  and  we  have 
not  to  inquire  what  the  obligations  of  a  party  would  be  under  an  executory  agree- 
ment, to  procure  a  lease  of  some  house  for  the  habitation  of  another ;  nor  whether 
the  defendant  would  not  be  exonerated  on  the  ground  of  fraud  in  the  plaintitT,  if  the 
plaintitf  knew  of  the  defect  in  the  house  himself,  and  that  the  defendant  would  not 
have  taken  the  house  if  he  knew  it ;  nor  have  we  to  consider  whether  the  defendant 
would  be  responsible,  if  at  the  time  of  the  demise  there  was  no  house  at  all — he  may 
be,  by  reason  of  the  implied  contract  for  title  to  a  house,  not  the  land  merely  :  which 
imports  that  the  subject  of  the  contract  exists.  The  simple  question  is,  what  is  the 
implied  obligation  on  the  part  of  the  landlord  to  his  tenant,  under  a  lease  of  a  house 
for  years. 

Considering  this  case  without  reference  to  the  modern  authorities,  which  are  said  to 
be  at  variance,  it  is  clear  that  from  the  word  "demise,"  in  a  lease  under  seal,  the  law 
implies  a  covenant,  in  a  lease  not  under  seal,  a  contract,  for  title  to  the  estate  merely, 
that  is,  for  quiet  enjoyment  against  the  lessor  and  all  that  come  in  under  him  by 
title,  and  against  others  claiming  by  title  paramount  during  the  term  ;  and  the  word 
"let,"  or  any  equivalent  words,  (Shepp.  Touch.  272),  which  constitute  a  lease,  have, 
no  doubt,  the  same  effect,  but  not  more.  Shepp.  Touch.  165,  167.  There  is  no 
authority  for  saying  that  these  words  imply  a  contract  for  any  particular  state  of  the 
property  at  the  time  of  the  demise  :  and  there  are  many,  which  clearly  shew  that 
there  is  no  implied  contract  that  the  property  [86]  shall  continue  fit  for  the  purpose 
for  which  it  is  demised;  as  the  tenant  can  neither  maintain  an  action,  nor  is  he 
exonerated  from  the  payment  of  rent,  if  the  house  demised  is  blown  down,  or 
destroyed  by  fire,  Mo7ik  v.  Cooper  (2  Stra.  763),  Balfour  v.  JFeston  (1  T.  E.  310).  and 
Ainsley  v.  Butter  there  cited  ;  or  gained  upon  by  the  sea,  Taverner's  case  (Dyer,  56  a.)  ; 
or  the  occupation  rendered  impracticable  by  the  king's  enemies,  Paradine  v.  Jane 
(Alleyn,  26) ;  or  where  a  wharf  demised  was  swept  away  by  the  Thames,  Carter  v. 
Cummins  (cited  in  1  Chanc.  Ca.  84).  In  all  these  cases,  the  estate  of  the  lessor 
continues,  and  that  is  all  the  lessor  impliedly  warrants. 

Ex.  Div.  vui.— 36 
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It  appears,  therefore,  to  us  to  be  clear  upon  the  old  authorities,  that  there  is  no 
implied  warranty  on  a  lease  of  a  house,  or  of  land,  that  it  is,  or  shall  be,  reasonably 
fit  for  habitation  or  cultivation.  The  implied  contract  relates  only  to  the  estate, 
not  to  the  condition  of  the  property. 

But  the  defendant's  counsel  rely  upon  some  modern  decisions  in  support  of  the 
positions  which  they  are  to  maintain.  It  is  not  necessary  to  refer  to  the  cases  on  the 
implied  warranty  of  chattels,  further  than  to  say  that  the  rule  of  the  common  law, 
which  prevails  in  general,  (Co.  Lit.  102  a.),  that  there  is  no  implied  warranty  on  the 
sale  of  specific  goods,  has  had  exceptions  engrafted  upon  it,  where  the  goods  are 
ordered  from  a  manufacturer,  or  tradesman,  who  impliedly  engages  to  use  a  proper 
degree  of  skill  and  care  in  constructing  or  supplying  them.  Such  are  the  cases  of 
Bromi  V.  EdfjirKjton  (2  Man.  &  Gr.  279  ;  2  Scott,  N."E.'496),  Shepherd  v.  Pyhm  (3  Man. 
&  Gr.  868  ;  4  Scott,  N.  R.  434),  and  others.     These  have  no  bearing  on  the  present  case. 

But  the  defendant  chiefly  rests  his  case  upon  the  decision  of  Smith  v.  Marrahle 
(11  M.  &  W.  5).  My  judgment  in  that  case  certainly  proceeded  upon  the  authority 
of  two  previous  de-[87]-cisions,  which,  though  they  contained  a  novel  doctrine,  had 
not  been  questioned  in  Westminster  Hall,  and  had  received,  to  a  certain  degree,  the 
sanction  of  the  Lord  Chief  Justice  Tindal,  in  a  subsequent  case.  Those  cases  were 
Edwards  v.  Etherington,  before  Lord  Tenterden,  and  afterwards  the  Court  of  King's 
Bench  (Ey.  &  M.  268,  and  7  D.  &  R.  117),  and  Collins  v.  Barrow  (1  M.  &  Rob.  112); 
and  the  last,  that  before  Lord  Chief  Justice  Tindal,  was  Salisbuii/  v.  Marshall  (4  Car.  & 
P.  6.5) ;  and  I  thought  they  estaljlished  the  doctrine,  not  merely  that  there  was  an 
implied  contract  on  the  part  of  the  lessor,  that  the  house  demised  should  be  habitable, 
but  an  implied  condition,  that  the  lease  should  be  void  if  it  were  not,  and  the  tenant 
chose  to  quit.  From  the  full  discussion  which  those  cases  have  now  undergone,  on 
the  present  argument,  and  that  in  the  recent  case  of  Sutton  v.  Temple,  I  feel  satisfied 
they  cannot  be  supported,  if  the  reports  of  them  are  correct ;  and  we  all  concur  in 
opinion  that  they  are  not  law, — an  opinion  strongly  intimated,  in  the  case  of  Sutlon  v. 
7'emple,  in  which  this  Court  decided,  that  there  was  no  implied  warranty  of  condition 
or  fitness  for  a  particular  purpose  on  a  lease  of  aftermath. 

We  are  under  no  necessity  of  deciding  in  the  present  case,  whether  that  of  Smith  v. 
Marrahle  be  law  or  not.  It  is  distinguishable  from  the  present  case  on  the  ground 
on  which  it  was  put  by  Lord  Abinger,  both  on  the  argument  of  the  case  itself,  but 
more  fully  in  that  of  Sutton  v.  Temple ;  for  it  was  the  case  of  a  demise  of  a  ready- 
furnished  house  for  a  temporary  residence  at  a  watering-place.  It  was  not  a  lease  of 
real  estate  merely.  But  that  case  certainly  cannot  be  supported  on  the  ground  on 
which  I  rested  my  judgment. 

We  are  all  of  opinion,  for  these  reasons,  that  there  is  no  contract,  still  less 
a  condition,  implied  by  law  on  the  demise  of  real  property  only,  that  it  is  fit  for  the 
purpose  for  [88]  which  it  is  let.  The  principles  of  the  common  law  do  not  warrant 
such  a  position  ;  and  though,  in  the  case  of  a  dwelling-house  taken  for  habitation, 
thei'e  is  no  apparent  injustice  in  inferring  a  contract  of  this  nature,  the  same  rule  must 
apply  to  land  taken  for  other  purposes— for  building  upon,  or  for  cultivation  ;  and 
there  would  be  no  limit  to  the  inconvenience  which  would  ensue.  It  is  much  better  to 
leave  the  parties  in  every  ease  to  protect  their  interests  themselves,  by  proper  stipula- 
tions, and  if  they  really  mean  a  lease  to  be  void  by  reason  of  any  unfitness  in  the 
subject  for  the  purpose  intended,  they  should  express  that  meaning" 

Judgment  for  the  plaintiff. 

TiiiRAULT  QUI  JAM  V.  GiBSON.— Exch.  of  Pleas.  Nov.  14,  1843.— The  stat.  2  &  3 
Vict.  c.  37,  s.  1,  which  enacts  "that  no  bill  of  exchange,  &c.  nor  any  contract 
for  the  loan  or  forbearance  of  money  above  £10,  shall  be  affected  by  reason  of 
any  statute  or  law  in  force  for  the  prevention  of  usury  ;  provided  that  nothing 
therein  contanied  shall  extend  to  the  loan  or  forbearance  of  money  upon  security 
of  any  lands,  tenements,  or  hereditaments  ; "  does  not  I'epeal  the  12  Aim.  st.  2, 
c.  16,  but  takes  out  of  its  operation  all  contracts  made  usuiious  by  that  statute, 
except  such  as  relate  to  land ;  and  therefore  a  count  in  a  declaration  for  usury 
ni  the  general  words  of  the  stat.  of  Anne  is  good,  without  shewing  that  the 
contract  was  one  aff'ecting  land.— Whei-e  a  statute  creating  a  penalty  contains  an 
exception  in  the  enacting  clause,  the  plaintiff  must  shew^that  the' defendant  is 
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not  within  the  exception  ;  but  where  the  exemption  comes  by  vviiy  of  proviso, 
either  in  a  subsequent  section  or  a  subsequent  statute,  it  is  a  matter  of  defence, 
and  must  be  pleaded. — Quaire,  whether  the  same  rule  does  not  prevail,  where 
the  exception  comes  by  way  of  proviso  in  the  same  section  as  the  enactment. 

[S.  C.  1  D.  &  L.  2.53;  1.3  L.  J.  Ex.  2;  7  Jur.  1043.  Referred  to,  Flamimck  v. 
Simpmi,  1866,  L.  R.  1  Adni.  &  Ec.  282;  Rex  v.  James,  [1902]  1  K.  B.  540  ;  Rex  v. 
Audky,  [1907]  1  K.  B.  386.] 

Debt  for  penalties.  The  declaration  alleged,  that  the  defendant,  within  one  year 
next  before  the  commencement  of  this  suit,  theretofore,  to  wit,  on  the  1st  of  June,  1842, 
upon  and  by  mean.s  of  a  certain  corrupt  contract  made,  to  wit,  on  the  day  and  year 
last  aforesaid,  between  the  defendant  and  one  David  Harris,  took,  accepted,  and 
received  of  and  from  the  said  David  Harris,  a  certain  sura  of  money,  to  wit,  the  sum 
of  £15,  by  way  of  corrupt  bargain  and  loan  for  the  defendant  foi  bearing  and  giving 
day  of  payment  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £100,  [89]  to  wit, 
on  the  day  and  year  aforesaid,  lent  by  the  defendant  to  the  said  David  Harris,  for 
a  long  time,  to  wit,  from  the  day  and  year  last  aforesaid,  until  the  1st  of  June,  1843, 
which  said  sum  of  £15,  so  taken,  accepted,  and  received  b}^  the  defendant  of  and  from 
the  said  David  Harris  in  maimer  and  for  the  cause  aforesaid,  exceeds  the  rate  of  £5 
for  the  foi'bearance  of  £100  for  a  year,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  pro\ided  ;  whereby  and  by  force  of  the  said  statute,  the  defendant, 
for  the  said  oH'ence,  forfeited  the  sum  of  £300,  being  treble  the  value  of  the  said  sum 
of  £100  so  left  to  the  said  David  Harris  by  the  defendant  as  aforesaid  ;  and  whereby 
and  by  force  of  ihe  said  statute,  an  action  hath  accrued  to  the  jilaintitl",  who  sues  as 
aforesaid,  to  demand  and  have  for  our  said  lady  the  Queen,  and  for  himself  in  this 
behalf,  of  and  from  the  defendant,  the  .said  sum  of  £300  above  demanded  ;  yet  the 
defendant  hath  not  paid  the  .same  or  any  part  thereof  to  our  said  lady  the  Queen,  or 
to  the  plaintitr,  who  sues  as  aforesaid,  or  either  of  them  &c. 

Plea,  nil  debet  by  statute. 

At  the  trial  before  Parke,  B.,  at  the  London  sittings  in  Trinity  Term  last,  the 
plaintift'  established  his  case  by  proving  a  loan  by  the  defendant,  as  alleged  in  the 
declaration,  upon  which  he  had  taken  more  than  £5  per  cent,  interest,  and  a  verdict 
was  thereupon  found  for  the  plaintiff'  with  £300  damages. 

Jervis,  afterwards,  in  the  same  term,  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  nonsuit  entered,  or  why  the  judgment  should 
not  be  arrested,  on  the  ground  that  the  stat.  2  &  3  Vict.  c.  37,  had  virtually  repealed 
the  12  Ann.  st.  2,  c.  16,  as  to  all  contracts  except  such  as  related  to  land  ;  and  that 
the  declaration,  not  having  shewn  that  the  contract  related  to  land,  was  therefoi'e 
bad.  He  cited  Tunjuainl  v.  Mosedon  (7  M.  &  W.  504),  where,  in  trover  by  the  [90] 
assignees  of  a  bankrupt,  the  defendant  pleaded,  that  before  the  bankruptcy  be 
advanced  the  bankrupt  a  sum  of  money  upon  the  deposit  of  the  goods  in  respect  of 
which  the  action  was  brought ;  to  this  the  plaintiff  replied,  that  it  was  corruptly  and 
against  the  form  of  the  .statute  &c.  agreed  between  the  defendant  and  the  bankrupt, 
that  the  latter  should  pay  the  defendant  for  the  loan  of  the  money  £10  percent.; 
and  upon  special  demurrer,  it  was  held  that  the  averment  of  the  contract  being  against 
the  form  of  the  statute  was  not  a  sufficient  allegation  of  its  being  illegal ;  and  that  the 
replication  was  bad  for  not  alleging  that  the  contract  was  made  before  the  7  Will.  4 
&  1  Vict.  c.  80,  and  2  &  3  Vict.  c.  37,  came  into  operation.  The  Court  having 
granted  a  rule, 

F.  V.  Lee  and  Beadon  now  shewed  cause.  The  declaration  is  formed  in  strict 
accordance  with  the  provisions  of  the  stat  1 2  Ann.  .st.  2,  c.  1 6,  and  it  is  therefore  good, 
unless  that  statute  has  been  affected  by  the  recent  statutes  on  the  subject  of  usury, 
so  as  to  alter  the  mode  of  declaring.  It  alleges  the  contract  to  have  been  made 
corruptly,  and  more  than  £5  per  cent,  to  have  been  taken,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  ;  that  is,  contrary  to  some  statute  then  in 
existence.  Now,  the  stat.  12  Ann.  st.  2,  c.  16,  enacts,  "that  all  bonds,  contracts,  and 
assurances  whatsoever  made  for  the  payment  of  any  principal  or  money  to  bo  lent,  or 
covenant  to  be  performed,  upon  or  for  any  usury,  whereupon  or  whereljy  there  shall 
be  reserved  or  taken  above  the  rate  of  £5  in  the  hundi'cd  as  aforesaid,  shall  be  utterly 
void  ;  "  and  it  provides  that  the  pai'ty  taking  above  £5  ])er  cent,  interest  shall  forfeit 
treble  the  value  of  the  money  lent,  one  moiety  of  which  is  to  go  to  the  Crown,  and  the 


1124  THIBAULT   f.  GIBSON  12M.&W.  91. 

other  to  him  who  will  sue  for  the  same.  But  l)y  3  &  4  Will.  4,  c.  98,  s.  7,  bills  of 
oxchangc  and  promissory  notes,  not  having  more  than  three  months  to  run,  were 
exempted  from  the  operation  of  the  statutes  I'elating  to  usury  ;  and  by  the  7  Will.  4 
&  1  Vict.  c.  80,  that  [91]  provision  was  extended  to  bills  &c.  not  having  more  than 
twelve  months  to  run.  Then  by  2  &  3  Vict.  c.  37,  s.  1,  it  is  enacted,  "that  from  and 
after  the  passing  of  this  act,  no  "bill  of  exchange  or  promissory  note  made  payable  at 
or  within  twelve  months  after  the  date  thereof,  or  not  having  moi'e  than  twelve  months 
to  i-un,  nor  any  contract  for  the  loan  or  forbearance  of  money,  above  the  sum  of 
£\0  sterling,  shall,  by  reason  of  any  interest  taken  thereon  or  secured  thereby,  or  any 
agreement  to  pay,  or  receive,  or  allow  interest  in  discounting,  negotiating,  or  tran.sferring 
any  such  bill  of  exchange  or  promissory  note,  be  void,  nor  shall  the  liability  of  any 
party  to  any  such  l)ill  of  exchange  or  promissory  note,  nor  the  liability  of  any  person 
borrowing  any  sum  of  money  as  aforesaid,  be  affected  by  reason  of  any  statute  or  law 
in  force  foi'  the  prevention  of  usury  ;  nor  shall  any  person  or  persons,  or  body  corporate, 
diawing,  accepting,  indoi'sing,  or  signing  any  such  bill  or  note,  or  lending,  advancing, 
or  forbearing  any  money  as  aforesaid,  or  taking  more  than  the  present  rate  of  legal 
interest  in  Great  Britain  and  Ireland  respectively  for  the  loan  or  forbearance  of  money 
as  aforesaid,  be  subject  to  any  penalties  under  any  statute  or  law  relating  to  usury,  or 
any  other  penalty  or  forfeiture,  anything  in  any  law  or  statute  relating  to  usury,  or 
any  other  law  whatsoever  in  force  in  any  part  of  the  United  Kingdom,  to  the  contrary 
notwithstanding :  Provided  always,  that  nothing  herein  contained  shall  extend  to 
the  loan  or  forbearance  of  any  money  upon  security  of  any  lands,  tenements,  or 
hereditaments,  or  any  estate  oi'  interest  therein."  It  is  clear  that  the  two  former  acts, 
3  &  4  Will.  4,  c.  98,  and  7  Will.  4  &  1  Vict.  c.  SO,  do  not  apply  to  this  case,  and  the 
only  question  is,  how  far  the  stat.  2  &  3  Vict.  c.  37,  has  affected  the  statute  of  Anne. 
It  can  never  be  contended  that  it  has  absolutely  repealed  it,  for  then  there  would  be 
no  longer  any  penalty  for  usury  in  any  form,  because  neither  the  act  of  Victoria  nor 
any  other  act  gives  any  penalty  at  all ;  and  why  should  this  latter  act  [92]  exempt 
certain  cases  from  the  operation  of  the  statutes  for  the  prevention  of  usury,  if  they 
were  to  cease  to  exist  altogether]  The  statute  of  Anne  is  clearly  still  in  force,  and 
the  effect  of  the  stat.  2  &  3  Vict.  e.  37,  is  merely  to  take  out  of  its  operation  certain 
excepted  cases.  If  that  be  the  true  construction,  then  the  declaration  is  sufficient,  if 
proved  in  accordance  with  the  act  which  creates  the  penalty,  without  noticing  the 
exceptions  in  subsequent  acts  of  Parliament,  which  is  the  correct  mode  of  pleading. 
In  Chitty  on  Pleading,  vol.  1,  p.  223,  6th  ed.,  where  all  the  cases  are  collected,  the  rule 
is  thus  stated  :  "  In  pleading  upon  statutes,  where  there  is  an  exception  in  the  enacting 
clause,  the  plaintiff  must  shew  that  the  defendant  is  not  within  the  exception  ;  but 
if  there  be  an  exception  in  a  subsequent  clause,  that  is  matter  of  defence,  and  the  other 
party  must  shew  it  to  exempt  himself  from  the  penalty."  If  that  principle  be  correctly 
laid  down,  and  there  is  no  doubt  it  is,  it  must  apply  more  strongly  in  the  present  case, 
where  the  exception  is  contained  in  a  different  act,  passed  long  subsequent  to  the  one 
creating  the  penalty.  Turqiiand  v.  Mosedon  is  distinguishable,  because  there  the 
question  arose  on  the  replication,  which  was  in  the  nature  of  a  plea,  in  which  greater 
strictness  is  required  than  in  a  declaration  (1  Wms.  Saund.  276,  note  (a)),  and  taking 
the  replication  to  be  in  the  nature  of  a  plea,  it  clearly  ought  to  have  shewn  that  it  was 
excepted  from  the  provisions  of  the  recent  statutes. 

Lush  (Jervis  was  with  him),  in  support  of  the  rule.  It  is  not  necessary  to  say  that 
the  statute  of  Anne  is  entirely  repealed,  but  it  is  submitted  that  the  stat.  2  &  3  Vict. 
c.  37,  has  repealed  it  with  respect  to  all  contracts,  except  those  which  relate  to  or 
concern  land.  The  statute  of  Victoria  cannot  be  considered  as  merely  an  exception 
engrafted  by  the  legislature  on  the  statute  of  Anne,  for  it  is  clear  [93]  that  the  first 
section,  but  for  the  proviso  at  the  end  of  it,  would  have  had  the  eflect  of  entirely 
repealing  that  statute.  That  proviso  was,  in  effect,  a  re-enactment  of  the  provisions 
of  the  statute  of  Anne  as  respects  charges  on  land.  The  offence  is  now  the  exception, 
aiid  therefore  the  rule  cited  does  not  apply.  Ihe  plaiutift'  ought  to  bring  himself 
within  the  statute  of  Anne,  by  shewing  that  the  case  is  within  the  proviso  in  the  act 
of  Victoria.  [Parke,  B.  The  declaration  is  correctly  framed  according  to  the  provisions 
of  the  statute  of  Anne,  and  if  you  can  shew  that  this  case  is  taken  out  of  the  operation 
of  that  statute  by  subsequent  acts,  it  lies  on  you  to  do  so.  This  rule  was  granted 
entirely  on  the  assumption  that  the  case  was  within  the  decision  in  Twquwnd  v. 
Mosedon,  which  it  is  not.]     The  defendant  does  not  rest  absolutely  upon  that  case,  but 
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upon  the  principles  there  acted  on.  Under  the  stiitute  of  Ainie  all  usurious  coriti-acts 
were  illegal,  with  some  few  exceptions ;  but  since  the  recent  statutes  they  are 
generally  legal,  and  the  prohibited  cases  have  become  the  exceptions.  A  party, 
therefore,  who  seeks  to  charge  another  with  penalties  for  usury,  is  bound  to  shew  that 
the  law  has  been  violated,  and  that  the  case  comes  within  the  exception.  But  the 
fact  of  lending  money  at  any  rate  of  interest  being  prima  facie  legal,  the  allegation  in 
this  declaration,  that  the  defetidant  took  interest  exceeding  the  rate  of  £5  per  cent, 
contrary  to  the  form  of  the  statute,  does  not  shew  a  good  cause  of  action.  Yet,  under 
this  declaration,  if  the  jiny  find  that  more  than  £5  per  cent,  has  been  taken,  tiiey  are 
bound  to  find  for  the  plaintifl",  even  although  the  facts  proved  brought  the  case  within 
the  Stat.  2  &  3  Vict.  c.  37.  It  was  for  the  plaintiff  to  show  clearly  that  the  defendant 
has  committed  the  offence ;  but  this  may  or  may  not  be  one ;  it  may  have  been  either 
a  security  on  land  or  a  personal  security.  If  the  defendant  had  pleaded  that  the 
contract  declared  on  did  not  relate  to  land,  it  might  have  been  met  with  the  [94] 
answer  that  the  declaration  had  not  alleged  that  it  did.  [Parke,  B.  You  might 
apply  the  same  argument  to  all  the  cases  cited  in  the  note  in  Chitty,  and  which  are 
authorities  against  you.  The  rule  is  for  the  plaintiff  to  declare  on  the  statute  giving 
the  penaltj',  and  it  is  for  the  defendant  to  shew  that  he  is  not  liable  by  subsequent 
statutes.]  This  is  a  penal  action,  and  analogous  to  an  indictment  or  information,  in 
which  the  plaintiff' is  bound  to  shew  on  the  face  of  the  declaration  everything  necessary 
to  bring  the  defendant  within  the  law  :  Ncx  v.  Everett  (8  B.  &  C.  114).  But  here  the 
declaration  does  not  necessarily  shew  that  any  offence  has  been  committed.  It  is  at 
least  ambiguous.  [Parke,  B  There  is  no  ambiguity,  if  3'ou  look  to  the  rule.  If  the 
plaintiff'  brings  the  defendant  within  the  statute  of  Anne,  which  gives  the  penalty,  and 
the  defendant  does  not  take  himself  out  of  it  by  shewing  that  he  is  within  the  subse- 
quent statute,  he  remains  within  it.] 

Lord  Abinger,  C.  B.  I  believe  it  is  a  well-established  principle,  that,  in  all  cases 
where  proceedings  are  taken  against  a  party  for  the  recovery  of  a  penalty  under  a 
statute,  if  there  be  any  exception  in  the  clause  which  gives  the  penalty,  exempting 
certain  cases  from  its  operation,  the  declaration  or  information  must  shew  that  the 
particular  case  is  not  within  the  exception.  But  where  it  comes  by  way  of  proviso  in 
a  subsequent  part  of  the  act,  it  is  not  necessary  to  notice  it  in  the  declaration  or 
information,  but  it  is  matter  which  the  defendant  must  allege  as  a  ground  of  defence. 
The  same  rule  applies  with  increased  force  and  efficacy  to  the  case  where  penalties  are 
given  by  one  statute,  and  particular  cases  are,  by  a  subsequent  statute,  exempted  from 
its  operation.  That  is  the  present  case  ;  here  the  declaration  is  framed  for  penalties 
under  the  sta-[95]-tute  of  Anne,  and  clearly  brings  the  case  within  the  provisions  of 
that  act ;  and  if  the  defendant  means  to  set  up  that  he  is  protected  by  the  subsequent 
statute  of  2  &  3  Vict.  c.  37,  or  any  other  statute,  he  must  shew  it  as  a  ground  of 
defence.  The  only  object  of  the  proceedings  is  to  bring  the  case  within  the  statute 
of  Anne  :  and  if,  on  the  face  of  the  declaration,  the  case  appears  to  come  within  it, 
the  plaintiff  is  entitled  to  judgment,  unless  a  defence  is  made  to  it,  and  it  be  shewn  to 
come  within  the  exceptions  qualif3'ing  the  provisions  of  that  statute.  The  case  of 
Turquaiul  v.  Mosedon,  on  which  this  rule  was  granted,  is  not  applicable  to  this  ease, 
because  the  question  there  was  as  to  the  sufficiency  of  a  replication  in  the  nature  of  a 
plea  setting  up  a  statute  as  a  defence,  which  the  Court  thought  it  did  not  do  with 
certainty,  so  as  to  bring  the  case  within  it.  It  is,  consequently,  no  authority  on  the 
present  question  ;  and  I  think  this  rule  must,  therefore,  be  disehai'ged, 

Parke,  B.  I  am  of  the  same  opinion.  The  rule  of  pleading  which  has  been 
adverted  to  is  thus  stated  in  1  Wms.  Saund.  262  a.  :  "  Wherever  a  statute  inflicts  a 
penalty  for  an  offence  created  by  it,  upon  conviction  before  one  or  more  justices  of  the 
peace,  but  there  is  an  exception  in  the  enacting  clause  of  -persons  under  particular 
circumstances,  it  is  necessary  to  state  in  the  information,  that  the  defendant  is  not 
within  any  of  the  exceptions.  And  it  seems  immaterial  whether  the  exception  be  in 
the  same  section,  or  in  a  preceding  act  of  Parliament  referred  to  by  the  enacting  clause. 
But  where  the  exemption  is  contained  in  a  pi'oviso  in  a  subsequent  section  or  act  of 
Parliament,  it  is  matter  of  defence ;  and  therefore  it  is  not  necessary  to  state  in  the 
conviction  that  the  defendant  is  not  within  such  proviso."  In  all  cases  of  exception, 
where  it  comes  by  way  of  proviso  in  a  subsequent  section,  the  exception  must  be 
noticed  by  the  party  who  relies  on  it;  and  [96]  I  have  .some  doubt  whether  the  same 
rule  does  not  also  hold,  even  where  the  exception  comes  by  way  of  proviso  in  the  same 
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section,  althoiifth  it  will  not  be  necessary  to  decide  that  point  at  present ;  for,  however 
that  may  be,  there  can  be  no  doubt  whatever,  that  where  the  exception  is  contained 
in  a  siil>sequent  act  of  Parliament,  taking  the  case  out  of  the  penalties  of  the  former 
one,  it  is  for  the  defendant  to  avail  himself  of  it,  and  to  shew  it  as  a  ground  of  defence. 
In  the  present  case,  it  is  sufficient  for  the  plaintiff  to  rely  on  the  original  act,  which  is 
still  in  force,  the  cftect  of  it  being  only  destroyed  as  to  certain  cases  by  the  subsequent 
enactment.  The  effect  of  the  2  &  3  Vict,  is  to  take  out  of  the  operation  of  the 
stiitule  of  Anne  all  contracts  which  were  rendered  usurious  by  that  statute,  except 
such  a.s  allcct  land  ;  and  it  is  therefore  quite  enough  for  the  plaintiff"  to  declaie  against 
the  defendant  in  the  general  words  of  the  statute  of  Anne.  There  is  no  ground, 
therefore,  for  ari-esting  the  judgment,  and  as  the  plaintiff'  in  this  case  has  proved  that 
there  was  a  loan  of  a  sum  of  money  at  a  rate  of  interest  exceeding  £5  per  cent.,  and 
there  is  no  proof  that  the  contract  really  was  not  in  respect  of  land,  be  is  entitled 
to  recover. 

GURNEY,  B.,  and  RoLFE,  B.,  concurred. 

Rule  discharged. 

[97]  Bendix  v.  Wakeman.  Exch.  of  Pleas.  Nov.  20,  1843. — The  coverture  of 
the  plaintiff'  cannot  be  pleaded  in  bar  to  an  action  of  covenant  on  a  deed  made 
between  the  defendant  and  the  plaintiff';  it  is  matter  for  a  plea  in  abatement  only. 

[S.  C.  1  D.  &  L.  450 ;  13  L.  J.  Ex.  15.] 

This  was  an  action  of  debt  on  an  annuity  deed,  made  between  the  defendant  of 
the  one  part,  and  the  plaintiff'  of  the  other  part,  whereby  the  defendant  covenanted 
with  the  plaintiff'  to  pay  her  an  annuity  of  X50  ;  the  breach  assigned  being  the  non- 
payment of  the  annuity  for  two  years.  The  defendant  pleaded,  that  the  plaintiff, 
before  and  at  the  time  of  the  making  and  executing  of  the  .said  indenture,  and  at  the 
commencement  of  this  suit,  was,  and  still  is,  the  wife  of  one  Henry  Bendix  ;  con- 
cluding with  a  verification. 

The  plaintiff  demtured  speciallyj  on  the  ground  that  the  matters  pleaded  l)y  the 
said  plea  were  pleadable  in  abatement  only,  and  not  in  bar.     Joinder  in  demurrer. 

Watson,  in  support  of  the  demurrer.  This  plea,  of  the  plaintiff's  coverture,  ought 
properly  to  have  been  pleaded  in  abatement,  and  not  in  bar,  of  the  action.  This  is  a 
deed  inter  partes,  the  covenant  being  with  a  feme  covert.  On  the  wife's  death,  the 
right  of  action  on  the  covenant  would  not  survive  to  the  husband,  liut  would  go  to 
the  administrator  of  the  wife;  and  on  the  death  of  the  husband,  it  would  survive  to 
the  wife :  Oaters  v.  Madeley  (6  M.  &  "W.  423),  Richards  v.  Ricliards  (2  B.  &  Adol.  447), 
Beits  v.  Kimpton  (id.  273).  It  will  be  said,  that  the  action  can  only  be  maintained 
by  the  husband  and  wife  during  their  joint  lives.  That  proposition  is  true,  but 
subject  to  this,  that  the  nonjoinder  of  the  husband  is  only  matter  for  plea  in  abate- 
ment. The  deed  being  inter  partes,  and  the  wife  being  one  of  the  parties,  she  must 
be  joined  with  the  husband  in  the  action:  Scudamore  v.  Vanderstene  (2  Inst.  673), 
Barford  v.  Stwkey  (2  Brod.  &  B.  333).  The  plea  of  her  coverture,  therefore,  to  an 
action  brought  by  her  alone,  only  shews  [98]  that  the  action  is  maintainable,  and 
gives  a  better  writ ;  it  does  not  shew  that  no  action  lies.  In  MiJner  v.  Milnes  (3  T.  R. 
627),  it  was  held,  that  an  action  of  trespass  for  an  injury  done  to  the  property  of  the 
wife  dum  sola  must  be  brought  by  husband  and  wife  ;  but  that,  if  it  were  brought  by 
the  wife  alone,  the  coverture  must  be  pleaded  in  abatement,  and  not  in  bar.  There 
is  no  instance  in  the  books  of  a  plea  in  bar  of  nonjoinder  of  a  husband  as  plaintiff. 
In  Com.  Dig ,  Abatement,  (E.  6),  it  is  treated  as  matter  for  a  plea  in  abatement. 

Taprell,  contra.  It  may  be  conceded  that  the  nonjoinder  of  the  husband  is  plead- 
able in  abatement,  but  it  is  submitted  that  it  is  also  pleadable  in  bar ;  and  there  are 
authoi-ities  pointing  both  ways.  The  legal  effect  of  the  contract  in  this  deed  was,  to 
vest  in  the  husband  the  legal  interest  in  the  covenant  during  the  joint  lives  of  himself 
and  the  wife  ;  and  on  such  a  contract  he  may  sue  alone.  The  husband  may  sue  alone 
on  a  bond  or  a  promissory  note  given  to  the  wife  duiing  marriage :  flowell  v.  Maine 
(3  Lev.  403),  Hay  v.  Pan/rave  (cited  2  M.  &  Selw.  397),  FliiUiskirk  v.  Pluckwell 
(2  M.  &  Selw.  393).  [Lord  Abinger,  C.  B.  Suppose  you  establish  that  the  action 
may  be  brought  by  the  husband  alone  or  by  the  husband  and  wife  jointly,  how  does 
that  shew  that  the  nonjoinder  of  the  husband  is  matter  for  a  plea  in  bar?]     If  the 
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husb:uid  can  sue  ;i,lone,  it  follows  that  tho  legal  interest  is  in  him,  thons^h  he  may  elect 
to  give  his  wife  an  interest  also.  [Parke,  15.  If  he  does  not  interfere  to  reduce  the 
property  into  his  possession,  and  dies,  it  survives  to  the  wife;  therefore  it.  would  seem 
that  prima  facie  the  interest  is  in  her,  until  he  disathrms  her  right  by  his  interference. 
If  that  he  so,  it  is  not  a  good  plea  in  bar,  unless  you  shew  not  only  tho  coverture,  but 
also  that  the  husband  has  elected  to  take  [99]  the  property.]  Ankcrstein  v.  Clarke 
(4  T.  R.  616)  and  Arnold  v.  RemuU  (1  Brod.  vt  B.  443;  4  Moore,  66)  are  also 
authorities  to  shew  that  the  legal  interest  in  a  bond  oi-  covenant  to  the  husband  and 
wife  vests  in  the  husband,  who  ma}'  declare  on  it  without  joining  her.  [I'arke,  B. 
This  plea  does  not  shew  that  the  husband  has  made  it  his  sole  debt ;  it  is,  therefore, 
merely  a  plea  of  the  nonjoinder  of  another  person  who  ought  to  be  joined  as  a  plaintitl".] 
If  the  husband  has  a  legal  intei'est  during  his  wife's  life,  it  is  like  the  case  of  the  non- 
joinder of  a  joint  covenantee  ;  he  is  to  be  considered  as  having  an  original  interest  in 
the  contract.  In  Com.  Dig.,  Pleader,  (2  W.),  21,  it  is  said,  "So,  to  debt  by  a  feme 
covert  as  sole,  the  defendant  may  plead  in  bar,  that  A  and  she  are  married.  Show. 
50."  It  must  be  admitted,  however,  that  the  authority  referred  to,  which  is  a  case 
oi  Allen  V.  Gre;/ (Show.  .50;  Comb.  131),  does  not  support  the  proposition  stated  in 
Comyns,  for  the  plea  in  that  case  was  not,  in  truth,  a  plea  of  the  nonjoinder  of  the 
husband  at  all.  The  rule,  as  to  the  surviving  of  the  wife's  interest  in  her  choses  in 
action,  is  no  doubt  properly  laid  down  in  Burrough  v.  Moss  (10  B.  &  C.  558)  and 
Gaters  v.  Madthy  (6  M.  &  W.  423);  but  inasmuch  as  it  is  clear  that  the  husband  has 
a  legal  interest  in  the  covenant,  it  is  submitted  that  they  stand  in  the  situation  of 
joint  covenantees. 

Lord  Abinger,  C.  B.  There  can  be  no  doubt  that  this  is  a  bad  plea  in  bar  as  it 
stands  ;  that  it  is  a  good  plea  in  abatement,  all  the  authorities  concur  in  shewing. 
On  a  plea  of  non  est  factum,  the  plaintifl'  would  have  been  entitled  to  the  verdict. 

Parke,  B.  The  effect  of  the  authorities  seems  to  be,  that  prima  facie  the  right  of 
action  on  this  covenant  [100]  belongs  to  the  wife,  and  would  survive  to  her  on  the 
death  of  the  husband  without  his  having  reduced  it  into  possession.  If  the  plea  had 
gone  on  to  shew  that  the  husband  had  dissented  from  her  right  in  some  operative 
way,  as  by  taking  a  new  security,  so  as  to  vest  the  interest  in  himself,  it  might  have 
been  a  good  plea  in  bar,  but  it  certaitily  is  not  so  as  it  stands. 

GuKNEY,  B.,  and  EoLFE,  B.,  concurred. 

Judgment  for  the  plaintiff. 

Powell  v.  James.  Exch.  of  Pleas.  Nov.  21,  1843. — On  a  rule  nisi,  in  this  Court, 
for  costs  of  the  day  for  not  proceeding  to  trial,  it  is  sufficient  if  the  affidavit  shew 
a  default  in  not  proceeding  to  trial  pursuant  to  notice,  and  not  countermanding 
in  due  time,  and  it  need  not  shew  that  costs  have  actually  been  incurred  by  the 
defendant. 

[S.  C.  1  D.  &  L.  415;  13  L.  J.  Ex.  23;  7  Jur.  1092.] 

In  this  case,  Chilton  had  obtained  a  rule  nisi  for  payment  by  the  plaintiff  of  the 
costs  of  the  day  for  not  proceeding  to  trial,  upon  an  affidavit  of  the  defendant's 
attorney,  which  stated  merely  the  time  of  the  commencement  of  the  action,  of  issue 
joined,  and  notice  of  trial  given,  and  that  the  plaintifl"  did  not  proceed  to  trial  or 
countermand  the  notice  of  trial. 

Butt  shewed  cause,  and  objected  that  the  affidavit  was  insuffjcient,  inasmuch  as  it 
did  not  shew  that  the  defendant  had  attended  in  pursuance  of  the  notice  of  trial,  or 
that  any  necessary  expense  had  Iteen  incurred.  This  affidavit  would  no  doubt  be 
sufficient  on  a  motion  for  judgment  as  in  ca.se  of  a  nonsuit,  since  the  rule  of  H.  T. 
2  Will.  4,  c.  69  ;  Init  on  a  substantive  motion  for  costs  of  the  day,  the  affidavit  ought 
to  shew  that  costs  have  actually  been  incurred  ;  more  especially  because,  in  this  Court, 
this  is  a  rule  which  makes  itself  absolute  unless  cause  be  shewn.  In  Arch-[101]'bold's 
Practice,  by  Chitty,  1102,  (Gth  edit),  the  rule  is  laid  down  thus:  — "If  the  plaintiff 
give  notice  of  trial,  and  neither  countermand  his  notice,  nor  proceed  to  trial  in 
pursuance  of  it,  the  defendant,  upon  affidavit  of  attendance  and  necessary  expenses, 
shall  be  entitled  to  his  costs,  to  be  taxed  by  the  Master  : "  for  which  the  rule  of  Court, 
of  M.  T.  1654,  is  referred  to. 

Chilton  contrk.     This  is  the  invariable  form  of  aHidavit  used  in  these  cases;  and 
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110  prejudice  e.-iii  be  oeciisioned  tlicreby  to  the  pl.iintifl",  inasmuch  as,  upon  siieh  a  rule  as 
this,  he  need  not  shew  cause  ;  and  although  the  rule  would  become  absolute,  the  Master 
would  not  tax  any  costs  unless  they  were  proved  to  have  been  incurred,  and  the  rule 
would  be  inoperative.  If  this  form  of  attidavit  is  sufficient  on  a  rule  for  judgment  as 
in  case  of  a  nonsuit,  under  which  costs  of  the  day  are  incidentally  awarded,  k  fortiori 
it  is  so  when  they  are  the  only  matter  in  dispute 

Lord  Abingek,  C.  B.  No  particular  form  of  affidavit  is  required  by  any  rule  of 
Court,  and  the  Masters  inform  us  that  this  is  the  form  usual  in  practice.  This  objection, 
therefore,  will  not  prevail. 

Cause  was  then  shewn  on  the  merits,  and  the  rule  was  ultimately  made  absolute. 

[102]  Belcher  and  Others,  Assignees  of  S.  Garcia,  a  Bankrupt  v.  Magnay  and 
Others.  Exch.  of  Pleas.  Nov.  10,  1843. — Trover  by  the  assignees  of  a  bankrupt 
against  the  sheriff'  of  Middlesex.  Plea,  that  after  the  bankruptcy,  and  after  the 
passing  of  the  2  &  3  Vict.  0.  29,  the  plaintiff's,  as  assignees  of  the  bankrupt,  were 
possessed  of  the  goods  in  question,  by  reason  of  the  relation  of  their  title  to  the 
act  of  bankruptcy  ;  that  after  the  bankruptcy,  and  whilst  they  were  possessed  of 
the  goods,  and  before  the  conversion  in  the  declaration  mentioned,  one  W.  sued 
out  a  writ  of  fi.  fa.,  and  delivered  it  to  the  defendants,  as  sheriff,  and  that  they, 
before  the  fiat,  seized  and  took  in  execution  the  goods,  for  the  purpose  of  levying 
the  debt,  and  thereby  committed  the  said  conversion  ;  that  the  execution  was 
really  and  bona  fide  executed  before  the  fiat ;  and  that  at  the  time  of  executing 
it,  the  execution  creditor  had  no  notice  of  any  prior  act  of  bankruptcy  by  the 
bankrupt  committed. — Keplication,  that  the  bankrupt  procured  the  said  writ  to  be 
sued  out,  and  caused  the  defendants  to  take  the  goods  in  execution,  with  intent 
to  defeat  and  delay  his  creditoi's,  and  thereby  committed  an  act  of  bankruptcy  ; 
that  afterwards,  and  after  the  said  goods  had  been  taken  in  execution,  the 
defendants  converted  the  said  goods,  which  is  the  conversion  complained  of : — 
Held,  first,  that  the  words  "  bona  fide  executed  "  referred  to  the  execution  creditor 
and  the  sheriff',  and  not  to  the  bankrupt ;  and  therefore  that  the  replication  did 
not  amount  to  an  ai-gumentative  traverse  of  that  averment,  but  was  good  by  way 
of  confession  and  avoidance  ;  secondly,  that  the  replication  was  not  bad  in  omitting 
to  state  in  what  the  conversion  consisted. — Quajre,  whether  the  replication  was 
not  bad  for  duplicity,  as  stating  a  second  conversion  ;  but, — Semljle,  that  the 
statement  of  the  second  conversion  amounted  merely  to  an  informal  new 
assignment. 

[S.  C.  1  D.  &  L.  441 ;  13  L.  J.  Ex.  49;  7  Jur.  1160.] 

Trover  by  the  plaintiffs,  as  assignees  of  S.  Garcia,  a  bankrupt,  against  the  defendants 
as  sheriff'  of  Middlesex. 

Plea,  that  after  the  said  S.  Garcia  became  bankrupt,  and  after  the  passing  of  the 
2  &  3  Vict.  c.  29,  and  before  the  date  and  issuing  of  the  fiat,  the  plaintiffs,  as  assignees 
of  the  said  S.  Garcia,  by  reason  of  the  relation  of  their  title  to  the  time  of  the 
bankruptcy,  were  possessed  of  the  said  goods  and  chattels,  as  of  their  property  as 
such  assignees,  and  the  said  S.  Garcia  was  then  (subject  only  to  the  plaintiffs'  title  by 
relation)  possessed  of  the  said  goods  ;  and  thereupon,  after  the  bankruptcy,  and  after 
the  passing  of  the  said  act,  and  before  the  fiat,  and  whilst  the  plaintiff's  were  so 
possessed  of  the  goods,  and  before  the  conversion  in  the  declaration  mentioned,  one 
Weedon  sued  out  a  testatum  fi.  fa.,  directed  to  the  sheriff'  of  Middlesex,  commanding 
the  said  sheriff  of  the  goods  and  chattels  of  the  said  S.  Garcia  to  levy  a  debt  of  £219 
lately  recovered  by  Weedon,  and  71.  5s.  for  costs,  together  with  interest  upon 
1201.  3s.  4d.  The  plea  then  stated  the  delivery  of  the  writ  to  the  defendants  as  sheriff, 
and  alleged  that  the  defendants,  before  the  fiat,  seized  and  took  in  execution  the  said 
goods  and  chattels  for  the  purpose  of  levying  the  said  monies,  and  [103]  thereby  then 
committed  the  conversion  in  the  declaration  mentioned  ;  that  the  said  execution  was 
really  and  bona  fide  executed  before  the  date  and  issuing  of  the  said  fiat ;  and  that, 
at  the  tune  of  executing  such  execution,  the  said  Weedon  had  not  any  notice  of  any 
prior  act  of  bankruptcy  by  the  said  S.  Garcia  committed.     Verification. 

Kephcation,  that  the  said  S.  Garcia  procured  the  said  writ  of  fi.  fa.  to  be  sued 
out,  and  caused  the  defendants  to  take  the  said  goods  in  execution  under  it,  with 
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intent  to  defeat  and  delay  bis  eretliloi's,  and  tlierel)y  then  eoniinitted  an  aet  of  bank- 
ruptcy ;  and  that  afterwards,  and  after  the  said  goods  had  been  seized  and  taken  in 
execution  by  the  defendants,  the  defendants  converted  the  said  goods  ruodo  et  forma, 
which  is  the  conversion  in  the  decUiration  mentioned.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  replication  contains  an  argumenta- 
tive traverse  of  the  allegation  in  the  plea  that  the  said  execution  was  really  and  bona  fide 
executed  :  That  whereas  the  plea  alleges  the  conversion  to  have  taken  place  by  a 
seizure  of  the  goods  in  execution,  yet  the  replication  alleges  the  conversion  to  have 
taken  place  after  the  seizure,  and  therefore  does  not  confess  the  matters  alleged  in  the 
plea,  although  it  purports  to  avoid  them ;  and  the  plaintifls,  having  set  up  a  ditiercnt 
conversion  from  that  justified  by  the  plea,  ought  to  have  new  assigned  ;  and  that  the 
replication  is  uncertain  in  this  respect,  that  it  does  not  allege  in  what  way  the  other 
conversion  was  committed  by  the  defendants. 

Joinder  in  demurrer. 

This  case  was  argued  on  the  31st  of  May  last,  by  Kennedy  in  support  of  the 
demurrer,  and  K.  V.  Richards  for  the  plaintifls ;  and  on  the  7th  of  .June,  the  case  of 
Chedon  v.  Gibbf,  in  which  a  question  nearly  similar  arose,  was  argued  by  Kciniedy  for 
the  defendants,  and  W.  H.  Watson  for  the  plaintiffs. 

The  Court  took  time  to  consider  their  judgment  in  both  [104]  cases ;  but  on  the 
10th  of  July,  1843,  they  desired  that  they  should  be  re-argued. (a) 

Accordingly,  in  this  Term  (November  10)  both  cases  were  again  argued.  That  of 
Belcher  X.  Miujnay  was  first  argued  by 

Kennedy,  in  support  of  the  demurrer  to  the  replication.  The  replication  amounts 
to  an  argumentative  traverse  of  the  allegation  in  the  plea,  that  the  execution  was  really 
and  bona  fide  executed ;  because,  if  the  execution  was  fraudulent,  and  with  intent 
to  defeat  and  delay  creditors,  it  would  be  impossible  to  say  that  it  was  bona  tide 
executed.  If  the  plaintifls  meant  to  say  that  it  was  fraudulent,  they  should  have 
contented  themselves  with  a  traverse  of  that  allegation,  and  given  in  evidence  the 
facts  they  have  now  pleaded  specially  in  the  replication,  in  support  of  it.  The  words 
"  bona  fide  executed  "  ought  to  receive  the  same  construction  as  in  the  2  &  3  Vict.  c.  29  ; 
and  in  Hall  v.  JFallace  (7  M.  &  \V.  3-53),  it  was  held  that  that  sUitute  affords  no  protec- 
tion where  the  execution  is  in  itself  an  act  of  bankruptcy,  by  the  trader  procuring 
his  goods  to  be  taken  in  execution  with  intent  to  defeat  or  delay  creditors.  The 
allegation  that  the  execution  was  with  intent  to  defeat  and  delay  creditors,  means, 
that  it  was  fi-audulent  as  against  the  assignees  ;  and  if  it  was  in  truth  fraudulent,  the 
defendant  must  have  failed  if  the  plaintiffs  had  traversed  the  bona  tides,  which  shews 
that  a  traverse  was  the  proper  coui'se  to  have  been  taken.  Besides,  the  replication  is 
defective  in  not  pointing  out  in  what  way  the  convei-sion  took  place.  The  plea  alleges 
the  seizure  in  execution  to  be  the  conversion  ;  whereas  the  replication  alleges  that  the 
conversion  toolv  place  after  the  seizure,  without  shewing  how  it  took  place,  or  in  what 
it  consisted.  It  must  be  taken  that  there  was  [105]  no  sale,  as  it  is  not  averred  that 
there  was  any.  Again,  there  is  no  allegation  in  the  replication  that  the  act  of  bank- 
ruptcy was  committed  after  the  accruing  of  the  petitioning  creditor's  debt,  or  that 
the  debt  existed  before  the  act  of  bankruptcy ;  and  it  has  been  held,  that  the  relation 
to  an  act  of  bankruptcy  is  confined  to  an  act  subsequent  to  the  petitioning  creditor's 
debt.     Ex  parte  Birkdt  (2  Kose,  71). 

R.  V.  Richards,  contri.  It  may  be  doubted  whether  the  plea  be  good,  and  whether 
the  defendants  have  brought  themselves  within  the  meaning  of  the  stat.  2  &  3  Vict. 
c.  29,  for  the  plea  merely  states  that  the  sheriff"  seized  and  took  in  execution  the  said 
goods  for  the  purpose  of  levying  the  monies,  and  thereby  committed  the  conversion 
in  the  declaration  mentioned  ;  whereas  the  words  of  the  act  are,  that  all  executions, 
bona  tide  executed  or  levied,  shall  be  valid.  Now,  the  seizing  of  the  goods  may  or 
may  not  end  in  a  levy.  Doubts  have  been  eutertained  as  to  the  meaning  of  the  term 
"  executed  or  levied :  "  those  words  used  to  be  considered  to  mean  the  same  thing,  but 
the  legislature  seem  to  have  thought  they  meant  different  things.  In  IVhitmorc  v. 
Rob'irlsoii  (8  M.  &  VV.  476),  Parke,  H.,  in  delivering  the  judgment  of  the  Court,  says  : 
"It  may  be  that  the  term  'executed  or  levied,'  in  the  stit.  of  Vict.,  may  be  taken,  in 
conjunction  with  the  6  Geo.  4,  c.  16,  s.  108,  to  have  different  meanings  as  applied  to 
one  description  of  execution  or  the  other      It  may  mean,  with  respojt   to  execution 

((t)  See  what  is  said  by  Parke,  B.,  in  Cluislm  v.  Gibhs,  post,  118. 
Ex.  Div.  VIII.— 36* 
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oil  jii(lj,'muiit  after  a  verdiut,  un  execution  by  seizure  only  ;  witli  regard  to  those  on 
jiidgnieiits  on  warrunts  of  attoiney,  an  execution  by  seizure  and  sale."  If  the  defen- 
dants meant  to  rely  on  this  statute,  they  should  have  said  that  the  goods  were  levied. 
[Paikr,  H.  The  \vords  in  the  stat.  21  Jac.  1,  c.  1  9,  s.  9,  are  "served  and  executed." 
1  think  the  seizure  of  the  goods  is  sufficient.]  Assuming,  then,  the  plea  to  be  sufficient, 
the  rc-[106]-plication  is  a  good  answer  to  it,  for  it  shews  that  the  execution  was  not  bona 
lidc,  but  was  a  distinct  act  of  Ijankruptcy,  and  consequently  was  not  protected  by  the 
statute.  The  case  of  UnU  v.  ITallace  (7"M.  &  W.  35.3)  shews  that  "bona  fide"  means 
bona  fide  as  respects  all  parties.  In  that  case  Paike,  B.,  says  (p.  358) :  "  It  may  be 
doubted  whether  this  is  a  case  which  comes  within  the  meaning  of  the  words  'bona 
tide  executed  or  levied,'  which  may  I'easonably  be  consti'ued  to  mean  where  there  is 
bona  tides  in  both  parties;  but  however  this  may  be,  it  is  clear  that  the  statute  only 
meant  to  protect  valid  transactions,  and  to  prevent  them  from  being  affected  by  prior 
acts  of  bankruptcy;  here  the  execution  itself  is  the  act  of  bankruptcy."  [Parke,  B. 
If  I  am  right  in  what  I  there  said,  you  ought  to  have  traversed  the  allegation  that 
the  execution  was  bona  tide  executed.  The  defendants  say  the  replication  is  bad, 
because  you  do  not  content  yourself  with  saying  that  the  execution  was  not  bona  fide 
executed,  but  that  afterwards,  and  after  the  goods  had  been  seized,  the  defendants 
converted  them.]  That  may  be  treated  as  being  merely  surplusage;  but  even  if  it 
be  not,  the  replication  is  good,  for  it  amounts  to  a  new  assignment,  though  it  be  an 
informal  one  ;  and  the  want  of  form  has  not  been  pointed  out  as  a  ground  of  special 
demurrer. 

Kennedy,  in  reply.  To  bring  an  execution  within  the  protection  of  the  statute, 
two  things  are  requisite ;  first,  the  execution  must  be  bona  fide  executed  ;  secondly, 
the  creditor  must  have  had  no  notice  of  any  prior  act  of  bankruptcy.  The  statute 
assumes  that  the  creditor  may  have  no  notice  of  the  act  of  bankruptcy,  and  yet  that 
the  execution  may  not  be  bona  fide.  [Lord  Abinger,  C.  B.  Bona  fide  means,  with 
good  faith  on  the  part  of  the  persons  acting  and  executing  the  writ,  that  is,  the 
plaintiff's  and  the  sheriff',  not  the  execution  debtor.]  If  the  statement  in  the  [107] 
replication  be,  that  the  execution  constituted  an  act  of  bankruptcy,  it  must  be  either 
on  the  ground  that  it  was  fraudulent,  in  which  case  the  replication  is  an  argumentative 
traverse  of  the  bona  fides  in  the  plea,  or  else  because  it  vests  the  property  in  the 
assignees,  in  which  case  there  would  be  no  conversion.  The  defendants  say  that  the 
conver.sion  took  place  by  the  seizure  :  the  plaintifl's  do  not  admit  that,  but  they  say 
that  the  bankrupt  procured  the  execution  to  be  issued  out,  and  the  goods  to  be  seized, 
with  intent  to  defeat  creditors  ;  and  that,  after  the  seizure  of  the  goods,  the  defendants 
converted  them.  That  ought  to  have  been  new  assigned.  [Parke,  B.  There  is  a 
new  assignment,  though  an  informal  one.  The  only  question  on  the  replication  is, 
whether  it  amoimts  to  an  argumentative  traverse  of  the  bona  fides  of  the  execution. 
Your  objection  must  be  confined  to  the  meaning  of  the  words  "bona  fide.  "]  As  the 
seizure  of  the  goods  must  be  prior  to  the  vesting  of  the  property  in  the  assignees, 
the  sheriff',  not  having  notice  of  the  fiat,  might  sell  the  goods.  [Parke,  B.  Not  if 
the  .seizure  was  wrongful ;  when  that  is  the  case,  it  vests  the  property  in  the  assignees.] 

The  case  of  Chesion  v.  Gihhs  was  then  argued  on  the  point  whether  trover  would 
lie  against  the  sheriff',  on  which  point  the  Couit  took  time  to  consider;  (a)  but,  at  the 
conclusion  of  the  argument. 

Lord  Abingkr,  C.  B.,  said  :— With  respect  to  the  case  of  Belcher  v.  Magnay,  I  do 
not  think  we  need  suspend  our  judgment.  The  question  is  whether  the  replication  is 
good.  It  appears  to  me  that  it  is  a  good  replication.  The  plaintiff's  complain,  in  an 
action  of  trover,  of  a  conversion  of  the  goods ;  the  defendants  put  in  a  plea  by  which 
they  admit  the  conversion,  but  state  that  it  arose  [108]  under  circumstances  which 
would  bring  the  case  withm  the  2  &  3  Vict.  c.  29,  and  allow  them  to  go  on  with  the 
execution,  as  they  had  no  notice  of  the  act  of  bankruptcy.  The  replication,  in  fact, 
may  be  construed  in  this  manner.  The  plaintiff's  say,  the  act  of  bankruptcy,  which 
gives  us  a  title  to  the  goods,  is  the  very  conversion  which  you  the  defendants  justify  : 
the  seizure  was  the  act  of  bankruptcy,  and  after  the  seizure  the  conversion  took  place. 
Ihis  IS  indeed  a  denial  in  one  sense.  The  question  turns  upon  the  meaning  of  the 
words  bona  fide.  If  they  are  to  be  taken  to  include  the  debtor,  creditor,  and 
slieriff,  in  order  to  make  the  execution  perfect,  then  perhaps  the  replication  ought  to 

(a)  See  the  next  case. 
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have  traversed  the  allegation  ;  but  I  do  not  think  that  necessary  ;  I  think  that  the 
act  of  Parliament,  in  using  the  words  "  bona  fide,"  meant  to  apply  those  woids  to  the 
creditor  and  sheriff'  onl}',  and  not  to  the  debtor.  It  may  bo  an  act  of  bankruptcy  in  a 
debtor  who  procures  the  execution  to  be  levied,  although  the  creditor  may  have 
acted  bona  tide  in  the  execution.  Then  I  think  the  words  "bona  fide"  have  reference 
to  the  bona  tides  of  the  creditor  who  caused  execution  to  issue,  and  of  the  sherill',  who 
is  his  minister.  I  do  not  think,  therefore,  that  this  is  an  allegation  of  a  justifiable 
conversion,  which  makes  it  proper  for  the  plaintiff's  to  traverse  it.  Taking  the  term 
"bona  fide"  in  the  sense  in  which  I  interpret  it,  the  plaintiffs  admit  it,  and  say  "  the 
conversion  we  complain  of  was  made  afterwards  ;"  that  is  in  ofTcct  a  new  assignment. 
It  appears  to  me,  therefore,  that  the  replication  is  good,  though  not  formally  pleaded 
by  way  of  new  assignment.  There  was  no  occasion,  in  new  assigning  the  conversion, 
to  specify  what  it  was.  A  plaintiff'  never  states  in  his  declaration  what  the  conversion 
is ;  and  it  is  unnecessary  to  be  more  certain  in  a  new  assignment.  There  must  be 
judgment  for  the  plaintiff's. 

F.VRKE,  B.  I  agree  with  my  Loid  that  judgment  ought  to  be  entered  for  the 
plaintiff's  on  the  demurrer  to  the  repli-[109]-cation.  This  is  an  action  of  trover  by 
the  assignees  of  a  bankrupt,  and  the  plea  is,  that  the  defendants  seized  the  goods 
under  an  execution  bona  tide,  not  having  notice  of  a  prior  act  of  l»ankruptcy,  so  as  to 
bring  themselves  within  the  provisions  of  the  stat.  2  &  3  Vict.  c.  29.  To  this  there  is 
a  replication,  not  denying  the  execution  to  be  bona  fide,  but  admitting  the  bona  fides, 
and  defeating  its  eft'ect,  by  alleging  that  the  seizure  was  prociu-ed  by  the  bankrupt. 
Every  such  seizure  by  the  sheriff  is  in  itself  an  act  of  bankruptcy  ;  therefore  that  is  a 
good  corifession  and  avoidance  of  the  plea,  unless  the  term  "bona  fide"  means  bona 
tides  by  all  the  parties  concerned,  and  then  there  ought  to  have  been  a  traverse  of 
that  allegation.  When  this  matter  was  first  before  the  Court  in  the  case  of  Hall  v. 
Wallace,  this  Court  were  of  opinion  that  the  statute  of  Victoria  did  not  apply  to  a 
case  in  which  the  act  complained  of  was  itself  an  act  of  bankruptcy,  by  the  trader 
procuring  his  goods  to  be  taken  in  execution,  although  sucli  execution  was  bona 
fide  levied  by  the  judgment  creditor.  We  thought  the  statute  did  not  extend  to 
give  validity  to  transactions  which  were  of  themselves  acts  of  bankruptcy.  In  the 
course  of  deliveiing  judgment,  I  observed  that  it  might  be  doubted  whether  that 
case  came  within  the  meaning  of  the  words  "bona  fide  executed  and  levied,"  which 
might  reasonably  be  construed  to  mean  where  there  is  bona  fides  in  both  parties ; 
but  however  this  may  be,  it  is  clear  that  the  statute  only  meant  to  protect  valid 
transactions,  and  to  prevent  them  from  being  affected  by  a  prior  act  of  bankruptcy. 
Here  the  execution  itself  is  an  act  of  bankruptcy.  I  am  disposed  to  agree  that, 
according  to  the  true  construction  of  the  statute  of  Victoria,  an  execution  "  bona 
fide"  levied  must  be  considered  to  be  an  execution  perfected,  and  which  is  rendered 
valid  by  the  statute,  though  in  itself  an  act  of  bankruptcy  :  it  appears  to  me,  on  con- 
sideration of  this  matter,  that  the  true  construction  of  the  words  "  bona  [110]  fide  " 
means  bona  fides  of  the  creditor,  and  that,  consequently,  the  replication  is  good  by 
way  of  confession  and  avoidance,  and  is  not  by  way  of  denial.  Then  comes  the 
second  objection,  that  the  replication  is  bad  as  an  improper  new  assignment.  It  seems 
to  me  that  we  are  driven  to  the  alternative  already  pointed  out  by  Mr.  Kennedy. 
He  says,  it  would  not  have  been  sufficient  to  have  shewn  a  seizure  amounting  to  an 
act  of  bankruptcy,  because  the  title  of  the  assignees  was  acquired  by  that  very  act  of 
bankruptc}'.  But,  supposing  that  argument  to  be  well  founded,  still  the  replication 
may  be  good,  because  it  goes  on  to  allege  that  there  had  since  been  another  conver- 
sion b}'  the  defendants.  But  then  it  is  objected  that  the  replication  is  bad,  inasmuch 
as  it  is  double  ;  but,  on  looking  at  the  causes  of  demurrer  assigned,  that  objection  is 
not  pointed  out.  Therefore,  I  think  that,  quacunque  via,  the  replication  is  sutficient. 
Its  effect  is  not  a  traverse  of  the  allegation  of  bona  fides,  but  properly  a  confession 
and  avoidance.     In  either  view  it  is  good,  or  if  bad,  the  objection  is  not  pointed  out. 

GuRNEY,  B.,  concurred. 

RoLFE,  B.  With  respect  to  the  term  "  bona  fide,"  on  looking  at  the  82nd  sect,  of 
the  6  Geo.  4,  e.  16,  it  is  clear  it  has  reference  only  to  bon§,  tides  on  the  part  of  the 
execution  creditor. 

Judgment  for  the  plaintiffs. 
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[Ill]  CiiESTON  AND  Otheks,  Assignees  of  Charles  Savin  and  Eugene  Le  Roy, 
Bankrupts  v.  GiBBS  AND  Another.  Exch.  of  Pleas.  Nov.  23,  1843. — Trover 
lies  against  a  sheril)',  who,  having  seized  goods  under  an  execution  upon  a  judg- 
ment- founded  on  a  warrant  of  attorney,  after  an  act  of  bankruptcy  by  the  debtor, 
l)ut  before  the  fiat,  sells  them  subsequently  to  the  issuing  of  the  tiat. — The  effect 
of  the  10«th  section  of  6  Geo.  4,  c.  16,  is  to  vary  the  legal  operation  of  the  writ 
of  execution  itself,  and  to  prevent  such  an  execution  fi-om  being  carried  into 
effect  for  the  benefit  of  creditors. — In  trover  by  the  assignees  of  a  bankrupt, 
the  defendants  pleaded,  that  the  plaintiffs,  by  relation  of  their  title  as  assignees 
to  the  act  of  bankruptcy,  were  entitled  to  the  possession  of  the  goods  ;  that  a 
writ  of  ti.  fa.  upon  a  judgment  was  directed  to  the  defendants  as  sheriff;  and 
that,  before  the  fiat,  the  defendants  executed  and  levied  execution  under  the  writ 
against  the  goods,  and  thereby  committed  the  grievances,  &c.  ;  that  the  execution 
was  really  and  bona  fide  executed  and  levied  ;  and  that  at  the  time  of  executing 
and  levying  it,  neither  the  defendants  nor  the  execution  ci'cditor  had  notice  of 
a  piioract  of  bankiuptcy. — l-Ieplication,  that  before  the  recovery  of  the  judgment 
against  the  bankrupts,  they  executed  a  warrant  of  attorney,  upon  which  judg- 
ment was  entered  up,  and  that  the  said  writ  of  fi.  fa.  was  issued  thereon  ;  that 
before  the  execution  of  the  fi.  fa.,  and  the  entering  up  of  judgment  thereon,  the 
bankrupts  committed  an  act  of  bankruptcy  ;  that  a  tiat  issued  within  less  than 
two  months  of  the  execution  and  sale ;  and  that  after  the  fiat,  and  before  the 
sale  the  sheriff  had  notice  of  the  act  of  bankruptcy  and  fiat ;  that  the  defendants 
did  afterwards,  and  after  the  issuing  of  the  fiat,  and  after  notice  thereof,  sell  and 
dispose  of  the  goods,  which  is  the  same  conversion  as  iu  the  declaration  mentioned. 
— Held,  on  special  demurrer  to  the  replication,  that  the  words  "executed"  and 
"  levied  "  were  synonymous,  and  signified  a  seizure  in  execution  ;  and  therefore 
that  the  replication  did  not  amount  to  an  argumentative  denial  of  the  averment 
in  the  plea,  that  the  defendants  executed  and  levied  the  execution  before  the 
date  and  issuing  of  the  fiat,  but  was  good  by  way  of  confession  and  avoidance. 

[S.  C.  1  D.  &  L.  420 ;  13  L.  J.  Ex.  53.  Followed,  Graham  v.  WUherhy,  1845,  7  Q.  B. 
491.  Explained,  Congreve  v.  Evetts,  1854,  10  Ex.  298.  Not  applied.  Ex  parte 
Crosihwaite;  In  re  Pcarce,  1885,  14  Q.  B.  D.  966.] 

Trover  by  the  assignees  of  bankrupts.  The  declaration  contained  one  count, 
laying  the  property  in  the  assignees. 

Plea,  that  after  the  said  C.  Savin  &  E.  Le  Roy  became  bankrupt,  and  after  the 
passing  of  a  certain  act  of  Parliament  passed  in  the  third  year  of  Queen  Victoria, 
intituled,  "An  Act  for  the  better  protection  of  parties  dealing  with  persons  liable  to 
the  bankrupt  laws,"  and  before  the  date  and  issuing  of  the  fiat  of  bankruptcy  against 
the  said  C.  Savin  &  E.  Le  Roy,  under  which  fiat  the  plaintifts  have  been  appointed 
and  are  such  assignees  as  in  the  declaration  mentioned,  and  before  the  committing  of 
the  grievances  in  the  declaration  mentioned,  to  wit,  on,  &c.,  the  plaintifts,  as  assignees 
of  the  said  C.  Savin  &  E.  Le  Roy,  (to  wit,  by  reason  of  the  relation  of  their  the  said 
plaintitJs'  title  as  such  assignees,  to  the  time  of  the  bankruptcy  of  the  said  C.  Savin  & 
E.  Le  Koy,  though  not  then  appointed  to  be  such  assignees),  were  the  owners  of,  and 
entitled  to  the  possession  of,  the  cattle,  goods,  and  chattels  in  the  declaration  mentioned, 
as  of  their  property  [112]  as  such  assignees  as  aforesaid,  and  the  said  G.  Savin  &  E. 
Le  Roy  were  then  (subject  only  to  such  title  of  the  said  plaintifis  as  aforesaid,  as  such 
assignees,  by  such  relation  as  aforesaid)  possessed  of  and  entitled  to  the  said  cattle, 
goods,  and  chattels,  and  thereupon,  after  the  bankruptcy  of  the  said  G.  Savin  &  E,  Le 
Roy,  and  after  the  passing  of  the  aforesaid  act  of  Parliament,  and  before  the  date  and 
issuuig  of  the  said  fiat,  and  while  the  plaintiffs  were  such  owners  so  entitled  as  in  the 
int.oductory  part  of  this  plea  mentioned,  and  while  the  said  C.  Savin  &  E  Le  Roy 
were  so  possessed  and  entitled  as  aforesaid,  subject  as  aforesaid,  and  before  the  com- 
mitting of  the  grievances  in  the  said  declaration  mentioned,  to  wit,  on,  &c.,  one 
Gharles  Lewis,  by  the  consideration  and  judgment  of  the  Gourt  of  our  lady  the  Queen, 
before  the  barons  of  her  Exchequer  at  Westminster,  recovered  against  the  said  G.  Savin 
&  E.  Le  Roy,  as  well  a  certain  debt  of  3781.  12s.  8d.  as  also  31.  10s.,  which  in  .and  by 
the  said  Gourt  were  then  adjudged  to  the  said  G.  Lewis,  for  his  damages,  which  he 
had  sustained  by  reason  of  detaining  the  said  debt,  whereof  the  said  G.  Savin  &  E  Le 
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Hoy  were  convicted  ;  that  afterwards,  and  before  the  date  and  issuing  of  the  said  fiat, 
and  while  the  plaintitTs  were  such  owners  and  so  entitled,  as  in  the  introductory  part 
of  this  plea  mentioned,  and  while  the  said  C.  Savin  ife  E.  Le  Roy  were  so  possessed 
and  entitled  as  aforesaid,  and  before  the  committing  of  the  said  grievances  as  in  the 
said  declaration  mentioned,  to  wit,  on,  &c.,  the  said  C.  Lewis,  for  obtaining  satisfaction 
of  the  said  debt  and  damages,  sued  out  and  prosecuted  out  of  the  said  Court  a  certain 
writ  of  our  lady  the  Queen,  called  a  writ  of  fieri  facias,  directed  to  the  shcrill'  of 
Middlesex,  whereby  the  said  sheriff'  was  commanded  &c.,  [setting  forth  the  fi.  fa.  and 
alleging  the  delivery  of  it  to  the  sheriff  to  be  executed  ;]  under  and  by  virtue  of  which 
writ,  and  for  the  purpose  of  satisfying  the  monies  as  directed  to  be  satisfieil  b}^  the 
indorsement  on  the  said  writ,  the  defendants,  as  such  [113]  sheriff  as  aforesaid,  after- 
wards and  before  the  date  and  issuing  of  the  said  fiat,  and  while  the  plaintiffs  were 
such  owners  and  so  entitled  as  in  the  introductory  part  of  this  plea  mentioned,  and 
while  the  said  C.  Savin  &  E.  Le  Koy  were  so  possessed  and  entitled  as  aforesaid, 
subject  as  aforesaid,  to  wit,  on,  &c.,  executed  and  levied  execution  under  and  by 
virtue  of  the  said  writ,  against  the  cattle,  goods,  and  chattels  in  the  declaration 
mentioned,  and  thereby  committed  the  said  alleged  grievances  in  the  declaration 
mentioned  :  and  the  defendants  aver,  that  the  said  execution  was  really  and  bona  fide 
executed  and  levied,  and  that  at  the  time  of  the  executing  and  levying  such  execution 
as  aforesaid,  they  the  defendants  had  not,  nor  had  either  of  them,  nor  had  the  said 
C.  Lewis,  any  notice  of  any  prior  act  of  bankruptcy  by  the  said  C.  Savin  &  E.  Le 
Roy,  or  either  of  them,  committed.     Verification. 

Replication,  that  before  the  said  judgment  was  recovered  against  the  said  C. 
Savin  &  E.  Le  Roy,  to  wit,  on,  &c.,  the  said  C.  Savin  &  E.  Le  Roy  respectively  signed, 
sealed,  and  delivered,  and  executed  a  certain  warrant  of  attorney,  directed  and 
addressed  to  one  J.  Lewis  and  one  T.  Roberts,  therein  described  as  attorneys  of  the 
Court  of  Exchequer'  of  Pleas  at  AVestminster,  jointly  and  severally,  or  to  any  other 
attorney  of  the  same  Court,  and  thereby  desired  and  authoi'ized  them  the  said 
attorneys  above  named,  or  any  one  of  them,  or  any  other  attorney  of  the  said  Court 
of  Exchequer  of  Pleas,  to  appear  for  them  the  said  C.  Savin  &  E.  Le  Roy  in  the  said 
Court,  and  then  and  there  to  receive  a  declaration  foi'  them  in  an  action  of  debt  at 
the  suit  of  the  said  C  Lewis,  for  the  sum  of  3781.  12s.  8d  ,  and  thereupon  to  confess 
the  same  action,  or  else  to  suffer  a  judgment  by  nil  dicit  or  otherwise  to  pass  against 
them  in  the  same  action,  and  to  be  thereupon  forthwith  entered  up  against  them  of 
record  of  the  said  Court,  for  the  said  sum  of  3781.  12s.  8d.,  besides  costs  of  suit,  as 
by  the  said  warrant  of  attorney,  remaining  filed  of  record  in  the  said  [114]  Court  of 
Exchequer  of  Pleas  at  Westminster,  will  appear.  And  the  plaintifl's  say,  that  the 
said  judgment  was  afterwards,  to  wit,  on,  &c.,  suffered,  and  was  by  the  said  C.  Lewis 
obtained  and  entered  up  by  nil  dicit,  upon  and  in  pursuance  of  the  said  warrant  of 
attorney,  and  was  not  a  judgment  on  a  cognovit  actionem  signed  after  declaration 
filed  or  delivered,  nor  a  judgment  in  an  action  commenced  adversely,  and  the  said 
writ  of  fieri  facias  was  issued  upon  the  judgment  so  suffered,  obtained,  and  entered 
up  as  aforesaid.  And  the  plaintiffs  say,  that  before  executing  or  levying  of  the  said 
writ  of  fieri  facias,  and  before  obtaining  and  entering  up  of  the  saiil  judgment,  to  wit, 
on,  &c.,  the  said  C  Savin  &  E.  Le  Roy  committed  an  act  of  bankruptcy,  within  the 
true  intent  and  meaning  of  the  statutes  then  and  still  in  force  concerning  bankrupts ; 
and  that  afterwards,  and  within  less  than  two  calendar  months  of  levying  or  executing 
the  said  execution,  and  before  the  sale  of  the  said  cattle,  goods,  and  chattels  so  levied 
by  the  defendants  as  such  sherift',  as  in  the  said  plea  mentioned,  to  wit,  on,  &c.,  a  fiat 
in  bankruptcy,  dated,  to  wit,  &c.,  was  issued  against  the  said  C.  Savin  &  E.  Le  Roy, 
whereupon  they  were  duly  declared  and  adjudged  to  be  bankrupts,  as  by  the  said  fiat 
and  adjudication  fully  appears,  and  under  which  said  fiat  the  plaintiffs  were  appointed 
and  became  assignees  as  aforesaid.  And  the  plaintiffs  say,  that  after  the  said  C.  Savin 
&  E.  Le  Roy  had  become  bankrupts  as  aforesaid,  and  after  the  issuing  of  the  said  fiat. 
and  before  the  sale  of  the  said  cattle,  goods,  and  chattels  by  the  defendants  as  sheriff  as 
aforesaid,  to  wit,  on,  &c.,  the  defendants  had  notice  of  the  said  bankruptcy,  and  of 
the  issuing  of  the  said  fiat.  And  thus  the  plaintiffs  say,  that  they  the  plaintiffs,  at 
the  said  time  in  the  declaration  mentioned,  were  possessed  of  the  said  cattle,  goods, 
and  chattels  in  the  declaration  mentioned,  as  of  the  property  of  the  plaintiff's  as  such 
assignees  as  aforesaid,  in  manner  and  foi-m  as  in  the  said  declaration  alleged,  the  same 
cattle,  goods,  and  chattels  [115]  remaining  in  the  hands  of  the  defendants  unsold  at 
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the  time  of  issuing  of  the  said  fiat  in  bankruptcy  as  aforesaid.  And  the  plaintiflTs 
further  say,  that  the  defendants  did,  under  colour  of  the  said  writ,  afterwards,  and 
after  the  issuing  of  the  said  fiat,  and  after  they  had  notice  thereof  as  aforesaid,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  sell  and  dispose  of  the  cattle, 
goods,  and  chattels  to  their  own  use,  and  which  is  the  same  conversion  thereof  in 
the  declaration  mentioned,  in  mannei'  and  form  as  in  the  said  declaration  is  alleged. 
Verification. 

Special  demurrer,  assigning  for  causes,  that  whereas  the  plea  sets  up  a  good  and 
legal  defence  under  the  statute  2  &  3  Vict.  c.  29,  yet  the  plaintiffs  in  their  replication 
not  only  attempt  to  answer  the  said  matter  of  defence  so  pleaded,  but  affect  to  treat 
the  plea  as  raising  a  defence  under  the  81st  section  of  the  bankrupt  act,  6  Geo.  4,  c.  16, 
and  introduce  irrelevant  matter  in  reply  to  such  supposed  defence,  to  wit,  by  asserting 
that  a  tiat  in  bankruptcy  was  issued  against  the  said  C.  Savin  &  E.  Le  Roy  within  two 
calendar  months  of  levying  or  executing  of  the  execution,  and  that  the  said  averment 
in  the  replication,  being  an  insufficient  answer  to  the  plea,  the  replication  is  bad,  and 
being  bad  for  a  part  is  bad  for  the  whole.  And  also  that  the  replication  is  double 
and  multifarious,  and  that  it  appears  by  it  that  the  plaintiffs  complain  of  a  different 
conversion  from  that  which  is  justified  in  the  plea,  to  wit,  a  conversion  made  after  the 
date  of  the  fiat,  whereas  the  plea  is  pleaded  in  justification  of  a  conversion  before  the 
fiat ;  and  that  therefore  the  plaintiff  ought  to  have  new  assigned,  and  not  replied 
matter  in  answer  to  the  said  justification  :  and  that  the  matters  alleged  in  the  replica- 
tion amount  to  an  argumentative  denial  of  the  averment  in  the  plea,  that  the 
defendants  executed  and  levied  execution  against  the  cattle,  goods,  and  chattels  in 
the  declaration  mentioned  before  the  date  and  issuing  of  the  fiat,  and  therefore  the 
replication  ought  to  have  traversed  [116]  the  said  averment  by  an  absque  hoc  or 
otherwise,  and  to  have  concluded  to  the  country,  and  not  with  a  verification.  And 
also  that  the  whole  matter  contained  in  the  replication  furnishes  no  answer  in  point 
of  law  to  the  matter  contained  in  the  plea,  &c. 

Kennedy  argued  in  support  of  the  demurrer  (June  7th).  The  replication  is  bad, 
as  it  merely  amounts  to  an  argumentative  denial  of  the  sale  having  taken  place  before 
the  fiat  was  issued  ;  for  the  plea  states  that  before  the  tiat  the  defendants  "  executed 
and  levied  execution,"  which  in  effect  means  that  a  sale  had  taken  place  before  the 
fiat ;  and  if  so,  the  replication  ought  to  have  traversed  the  words  of  the  plea.  The 
replication  is  also  defective  in  another  respect,  for  it  shews  that  the  plaintiffs  complain 
of  a  different  conversion  from  that  which  is  justified  in  the  plea  ;  and  if  so,  the 
plaintiffs  ought  to  have  new  assigned.  The  plea  justifies  a  conversion  by  seizure 
before  the  fiat,  and  if  the  plaintiffs  intended  to  rely  upon  a  conversion  by  sale  after 
the  fiat,  they  ought  to  have  newly  assigned  it.  [He  was  then  stopped  by  the  Court.] 
W.  H.  Watson,  contra.  The  first  objection  to  the  replication  is,  that  it  amounts 
to  an  argumentative  denial  of  the  averment  in  the  plea,  that  the  defendants  executed 
and  levied  execution  before  the  fiat.  That  depends  on  the  meaning  of  the  words 
"executed  and  levied."  Those  words  do  not  necessarily  mean  that  the  goods  were 
sold,  but  only  that  they  were  seized  in  execution.  They  have  the  same  meaning  as 
the  words  "served  and  executed"  in  the  21st  Jac.  1,  c.  19,  s.  9,  which,  in  Giles  v. 
Groper{i>  Bing.  267;  2  M.  &  Scott,  197),  were  held  to  be  satisfied  by  a  seizure  by 
the  sherift:  If  therefore  the  plaintiffs  had  traversed  the  words  of  the  [117]  plea,  and 
the  defendants  had  proved  a  seizure  before  the  fiat,  they  would  have  been  entitled 
to  a  verdict.  The  word  "levied"  means  no  more  than  "e.xecuted."  The  sheriff'  was 
justified  in  seizing  the  goods  at  any  time  before  the  fiat;  and  if  he  had  sold  the 
moment  before  the  fiat,  he  would  have  been  justified  in  doing  so  ;  but  he  had  no  right 
to  sell  after  the  fiat,  in  the  case  of  a  judgment  entered  up  on  a  warrant  of  attorney. 
[Parke,  B.  This  is  an  action  of  trover,  and  not  for  money  had  and  received.  I  think 
there  may  be  some  doubt  whether  an  action  of  trover  will  lie  against  the  sheriff  in  such 
a  ease.]  The  sheriff  can  only  justify  himself  on  the  ground  of  its  being  a  case  within 
the  2  &  3  Vict.  c.  29  ;  but  that  act  does  not  apply  to  a  seizure  upon  a  judgment 
founded  on  a  warrant  of  attorney  :  JFhitmore  v.  Robertson  (8  M.  &  W.  463) ;  the 
shcrifi  IS  therefore  liable  as  a  wrongdoer  in  an  action  of  trover.  The  replication  is 
good  by  way  of  new  assignment,  which  requires  no  particular  form  or  mode  of  expres- 
sion. [Parke,  B.  I  think  the  replication  is  good  by  way  of  confession  and  avoidance, 
for  the  words  "  executed  "  and  "  levied  "  appear  to  be  synonymious,  and  to  signify  a 
seizure.] 
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Kennedy,  in  repl\'.  It  is  submitted  that  those  words  have  not  the  same  meaning, 
especially  in  the  stat.  2  &  3  Vict.  e.  29,  where  the  expression  used  is  "executed  or 
levied."  The  term  "executed"  means  that  the  process  is  completed  by  sale,  but 
"levied"  means  that  a  seizure  only  has  taken  place;  and  in  IFhilinore  v.  RohcrUon, 
it  was  said  they  might  have  different  meanings,  according  as  they  applied  to  a  judg- 
ment after  a  vei'dict,  or  on  a  warrant  of  attorney  ;  see  also  Godson  v.  Sunchiary 
(4  B.  &  Ad.  255).  [Lord  Abinger,  C.  B.  As  at  present  advised,  I  should  say  the 
words  "executed"  and  "levied"  mean  the  same  thing,  and  signify  a  seizure.]  The 
replication  is  also  defective  in  that  [118J  the  matter  alleged  should  have  been  pleaded 
by  way  of  new  assignment. 

Cur.  adv.  vult.(rt) 

On  the  10th  of  July, 

Parke,  B.  said — There  were  two  cases  of  actions  against  the  sheriff  of  Middlesex, 
one  of  Belcher  v,  Miif/nai/,  and  the  other  Chedun  v.  Gilibs.  We  think  both  these  cases 
ought  to  be  re-argued.  There  is  one  question  about  which  the  Court  feel  considerable 
doubt,  and  which  in  fact  has  scarcely  been  argued  at  all — that  is,  whether  any  action 
of  trover  will  lie  against  the  sheriff  who  seizes  goods  which  he  is  lawfully  entitled  to 
seize  under  a  writ,  because  he  takes  them  after  an  act  of  bankruptcy,  of  which  the 
execution  creditor  has  no  notice,  but  sells  them  after  the  date  of  the  fiat,  when  the 
judgment  is  on  a  warrant  of  attorney.  The  question  is,  whether  the  proper  remedy 
is  not,  as  in  the  case  of  Notley  v.  Buck  (8  B.  &  Cr.  160 ;  2  Man.  &  R.  68),  by  an  action 
against  the  sheriff  for  money  had  and  i-eeeived,  and  not  by  an  action  of  trover.  That 
is  a  very  grave  question,  and  one  that  I  reserved  for  the  opinion  of  the  Queen's  Bench, 
in  a  case  at  the  York  Spiing  Assizes,  1842,  and  which  point  the  Courts  have  not 
decided.  It  is  fit,  therefore,  that  the  question  should  be  re-argued.  The  plaintiffs, 
in  the  case  of  Cheston  v.  Gihbn,  ought  to  consider  whether  they  will  not  amend  the 
replication,  because  there  is  an  objection  for  duplicity  to  that  replication,  and  there 
appears  to  be  a  question  whether  it  is  not  well  founded.  The  plaintiffs  seek  to  avoid 
the  effect  of  the  plea,  not  under  the  statute  of  Victoria,  but  under  the  statute  6  Geo.  4, 
c.  16.  They  had,  therefore,  better  consider  whether  they  will  not  amend.  But  the 
principal  question  must  be  a!gued,  whether  any  action  [119]  of  trover  will  lie  against 
the  sheriff  for  selling,  after  the  fiat,  goods  which  he  has  lawfully  seized,  or  whether 
the  sole  remedy  against  him  is  not  for  money  had  and  received. 

The  case  was  accordingly  argued  on  that  point  in  this  Term  (November  10)  by 

Kennedy  for  the  defendants.  The  question  is,  whether  a  seizui'e  made  by  a  sheriff 
under  a  fi.  fa.,  which  is  rightful  in  the  first  instance,  can  be  made  wrongful  by  reason 
of  a  fiat  in  bankruptcy  having  issued  after  the  seizure  and  before  the  sale,  so  as  to 
render  the  sheriff  liable  in  an  action  of  trover.  The  question  appears  to  have  occurred 
to  Lord  Tenterden,  in  Notleij  v.  Burk  (8  B.  &  Cr.  165).  Under  the  law  as  it  then 
stood,  the  effect  of  the  act  of  bankruptcy  was  the  same  as  that  of  the  fiat  is  now 
under  the  statute  of  Victoria ;  and  Lord  Tenterden,  in  delivering  the  judgment  of  the 
Court,  says — "The  seizure,  being  prior  to  the  act  of  bankruptcy,  will  be  lawful  and 
right ;  it  is  not  necessary  to  say  whether  the  sale  may  be  a  lawful  act,  and  yet  the 
proceeds  may  belong  to  the  assignees  ;  or  if  it  be  wrongful,  they  may  waive  the  wrong, 
and  sue  for  the  proceeds,  as  money  received  to  their  use."  The  question  now  ai'ises 
under  the  108th  section  of  6  Geo.  4,  c.  16,  which  enacts,  "that  no  creditor  having 
security  for  his  debt,  or  having  made  any  attachment  in  London,  or  any  other  place, 
by  virtue  of  any  custom  there  used,  of  the  goods  and  chattels  of  the  bankrupt,  shall 
receive  upon  any  such  security  or  attachment  more  than  a  rateable  part  of  such  debt, 
except  in  respect  of  any  execution  or  extent  served  and  levied  by  seizure  upon,  or 
any  mortgage  of  or  lien  upon  any  part  of  the  property  of  such  bankrupt  before  the 
banki'uptcy  :  provided,  that  no  creditor,  though  for  a  valuable  consideration,  who 
shall  sue  out  execution  upon  any  judgment  obtained  by  default,  con-[120]-fession, 
or  nil  dicit,  shall  avail  himself  of  such  execution  to  the  prejudice  of  other  fair 
creditors,  but  shall  be  paid  rateable  with  such  creditors."  There  is  no  provision  that 
the  execution  shall  be  invalid,  but  oidy  that  the  creditor  shall  not  avail  himself  of  it 
to  the  prejudice  of  other  fair  creditors,  but  share  rateably  with  them.  The  Court 
took  that  view  of  it  in  Taylor  v.  Taylor  (5  B.  &  Cr.  392;  8  D.  &  R.  159),  and  held 
that  the  statute  did   not  render  the  execution  on  a  warrant  of  attorney  void,  but 

{a)  Sec  the  judgment  delivered  in  Belcher  v.  Magnay,  November  10,  ante,  p.  107. 
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merely  enacted  that  the  execution  creditor  should  share  rateably  with  the  other 
creditors.  The  1 08th  section  left  the  law  where  it  was,  as  to  executions  levied  upon 
jud'Hiicnts  not  founded  on  warrants  of  attorney,  &c.,  and  Lefoi'e  that  act,  where  the 
seizni-e  took  place  prior  to  the  act  of  bankruptcy,  the  sheriff  might  proceed  to  sell  the 
goods,  although  in  strictness  the  proceeds  might  l)elong  to  the  assignees  :  Cole  v.  Davies 
(1  lid.  Kaym.  724).  The  sheriff  is  commanded  to  take  the  goods  of  A.  B.,  and  by  so 
doiii"  he  obtains  such  a  property  in  the  goods  as  enaliles  him  to  sell  them.  And  the 
Stat.  6  Geo.  4,  c.  16,  s.  108,  does  not  affect  the  sheriff's  right  to  sell  the  goods,  but 
only  renders  it  incumbent  on  him,  in  the  ca.se  there  provided  for,  to  pay  over  the 
pi-oceeds  to  the  execution  creditor  rateably  with  the  assignees.  [Lord  Abinger,  C.  B. 
The  shcrifl'  here  had  notice  of  the  nature  of  the  execution.]  He  had  notice  of  the 
fiat,  but  not  of  the  judgment  being  on  a  warrant  of  attorney.  [Pai'ke,  B.  The  sheriff 
is  bound  to  look  at  the  writ,  and  to  obey  it,  unless  a  different  obligation  is  cast  upon 
him  by  the  statute.]  An  execution  is  an  entire  thing,  and  when  once  the  sheriff  has 
begun'  to  levy  under  the  writ,  he  is  bound  to  proceed  with  it,  though  the  assignees 
may  be  entitled  to  the  proceeds.  [Lord  Abinger,  C.  B.  Suppose  the  sheriff'  had 
notice  after  the  seizure,  that  by  the  statute  the  proceeds  of  the  goods  wlien  .sold  will 
belong  not  to  the  execution  creditor,  but  to  the  assignees,  why  should  he  [121] 
proceed  to  sell  ?]  It  does  not  follow,  because  the  proceeds  of  the  goods  will  belong 
to  the  assignee.s,  that  the  sheriff'  has  not  the  right  to  sell.  Cole  v.  Davies  shews  that 
the  sheriff  may  sell,  although  the  proceeds  will  belong  to  the  assignees.  There  is  no 
averment  in  this  replication  that  the  sheriff  was  desired  not  to  sell,  and  if  the  execution 
is  valid,  it  is  an  entire  thing,  and  he  is  justified  in  completing  it.  The  sheriff'  must 
obey  the  writ  according  to  its  terms,  which  commands  him  to  levy,  and  the  effect  of 
the  lOSth  section  of  6  Geo.  4,  c.  16,  is  merely  to  direct  the  mode  of  disposing  of  the 
proceeds  of  the  goods,  and  not  to  take  away  the  right  of  the  sheriff  to  sell.  [Parke,  B. 
The  sheriff  has  obeyed  the  writ  according  to  its  terms,  and  as,  by  the  stat.  2  &  3  Vict, 
c.  2!),  the  execution,  if  bona  fide  executed,  is  in  the  same  situation  as  if  no  prior  act  of 
bankruptcy  had  been  committed,  it  may  be  a  question  whether  the  sheriff  may  not 
proceed  to  sell,  and  hold  the  proceeds  for  the  benefit  of  the  assignees.  The  words  of 
the  108th  section  seem  to  affect  the  execution  creditor  only.] 

Watson,  contrJi.  The  declaration  is  by  the  plaintiffs  as  assignees,  and  the  defen- 
dants by  their  plea  confess  the  title  of  the  plaintifl's  as  such  assignees,  and  say,  that 
whilst  the  goods  were  in  the  possession  of  the  bankrupts,  the  sheriff  executed  and 
levied  the  goods  under  the  fi.  fa.  It  is  a  well-known  principle  of  law,  that  all  the 
goods  of  the  bankrupt,  with  certain  exceptions,  vest  by  relation  in  the  assignees  :  and 
it  nuist  be  borne  in  mind  that  these  were,  by  relation,  the  goods  of  the  assignees  at 
the  time  of  the  seizure.  The  doctrine  of  relation  may  be  a  hardship  on  the  sheriff, 
but  since  the  case  of  Garland  v.  Carlisle  (2  Cr.  di  M.  31),  it  is  settled  that  a  sheriff  is 
liable  in  trover,  if,  without  knowledge  of  a  secret  act  of  bankruptcy,  he  levies  under 
a  fi.  fa.  the  goods  of  A.  [122]  as  the  goods  of  B.  The  substance  of  this  transaction 
is,  that  the  sheriff,  being  dii-ected  to  take  the  goods  of  the  execution  debtor,  has  taken 
those  of  the  assignees,  and  he  is  therefore  "liable  in  ti'over.  [Lord  Abinger,  G.  B. 
The  sheriff  seizes  the  goods  without  knowledge  of  any  act  of  bankruptcy  having  been 
committed,  and  by  the  statute  he  is  justified  in  so  doing.]  After  the' fiat  is  issued, 
he  has  no  right  to  proceed,  but  is  bound  to  take  notice  of  the  prior  act  of  bankruptcy. 
[Lord  Abinger,  G.  B.  The  plea  avers  that  he  had  no  notice  of  that.]  The  sheriff 
was  bound  to  know  that  these  were  the  goods  of  the  assignees,  and  that  under  such 
circumstances  he  was  not  authorized  to  proceed  to  a  sale.  It  is  his  duty  to  ascertain 
whether  he  is  entitled  to  sell  the  goods  or  not.  In  Rawdon  v.  IFenlwarth  {10  M.  &  W. 
36),  where  it  was  held  that  the  execution  was  not  piotected  by  the  stat.  2  &  3  Vict. 
c.  29,  the  decision  proceeded  on  the  ground  that,  the  judgment  and  execution  being 
founded  on  a  warrant  of  attorney,  the  sale  took  place  after  the  issuing  of  the  fiat.  A 
similar  provision  to  the  108th  section  of  the  Bankrupt  Act  is  contained  in  the  34th 
section  of  the  Insolvent  Act,  7  Geo.  4,  c.  57,  which  enacts,  "that  in  all  cases  where 
any  prisoner,  who  shall  petition  the  Insolvent  Debtors'  Court  for  relief  under  that 
act,  shall  have  executed  any  warrant  of  attorney  to  confess  judgment,  or  shall  have 
given  any  cognovit  actionem,  whether  for  a  valuable  consideration  or  otherwise, 
no  person  shall,  after  the  commencement  of  the  imprisonment  of  such  prisoner,  avail 
himself  of  any  execution  issued  or  to  be  issued  upon  any  judgment  obtained  or  to  be 
obtained  upon  such  warrant  of  attorney  or  cognovit  actionem,  either  by  seizure  and 
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siile  of  the  property  of  such  prisoner,  or  any  part  thereof,  or  by  sale  of  such  property 
theretofore  seized,  or  an\'  part  thereof  ;  Ijut  that  any  person  or  persons  to  whom  any 
sum  or  sums  of  money  shall  be  <Uie  in  respect  of  any  such  war-[123]-rant  of  attorney 
or  cognovit  actionem,  shall  and  may  be  a  creditor  or  creditors  for  the  same  under  that 
act."  And  in  Grflnv  v.  Ooicluuii  (10  Bing.  5  ;  .3  M.  &  Scott,  3.52),  a  shcrifl'  who  seized 
the  goods  of  an  insolvent  under  a  fieri  facias  issued  upon  a  judgment  founded  on  a 
cognovit,  and  sold  after  notice  of  the  assignment  to  the  provisional  assignees,  was 
held  liable  in  trover.  There,  Tindal,  C.  J.,  after  reading  the  words  of  the  above 
section,  and  saying,  that  it  appeared  to  him  that  the  clause  effected  a  statutory 
supersedeas  of  the  execution,  and  that,  if  the  sheriff  persisted  in  selling  after  notice 
of  the  assignment,  he  was  liable  in  trover,  says,  "  According  to  the  eonstniction  which 
has  been  given  in  Notley  v.  Buck  (8  B.  &  Cr.  160 ;  2  Man.  &  R.  68)  to  the  same  words 
in  the  108th  section  of  the  l>ankrupt  Act,  it  is  clear  the  action  lies  where  the  sheriff 
sells  after  the  assignment.  It  is  then  objected,  that  if  any  action  lies,  it  can  only  he 
an  action  for  money  had  and  received.  But  I  can  scarcely  conceive  the  case  of 
an  action  for  money  had  and  received  by  means  of  a  tortious  conversion  of  goods, 
in  which,  upon  the  same  principle,  an  action  of  trover  would  not  equally  lie  for 
the  tortious  conversion.  By  suing  for  money  had  and  received,  the  plaintiff'  waives 
the  tort.  Where,  indeed,  the  party  against  whom  an  execution  has  issued  places 
the  amount  indorsed  on  the  writ  in  the  hands  of  the  sheriff,  there  has  been  no  act  of 
conversion  by  him,  and  an  action  for  money  had  and  received  may  be  the  only  form 
of  action  ;  but  where  the  money  in  his  hands  arises  from  a  conversion  by  sale  of  the 
goods,  the  action  proceeds  on  the  same  principle,  whether  it  be  an  action  for  money 
had  and  received,  or  an  action  of  trover.  That  trover  lies  against  him  was  expressly 
decided  in  Conpcr  v.  Chi/li/,  a  case  in  its  circumstances  the  same  as  the  present,  namely, 
the  case  of  a  sale  by  the  sheriff'  after  he  had  received  notice  that  the  property  of  the 
goods  was  not  in  the  party  against  whom  execution  issued.  The  [124]  authoriiy  of 
that  case,  after  having  been  questioned,  has  at  length  been  conlirmed  in  Balme  v. 
Hutton  (1  C.  &  M.  261),  and  must  determine  our  judgment  on  the  present  occasion." 
And  Bosanquet,  J.,  says,  "  I  agree  in  thinking  that  the  sheriff'  is  liable  in  this  action 
of  trover,  not  for  the  seizure  of  the  goods,  which  took  place  before  notice  of  the 
insolvent's  petition,  but  for  the  sale,  which  was  wrongful  after  notice  received  ;  "  and 
he  adds,  "  Notley  v.  Buck,  so  far  from  being  a  decision  in  favour  of  the  sheriff',  establishes 
the  principle  on  which  this  Court  now  decides  ;  for  the  Court  of  King's  Bench  says, 
in  that  case,  that,  if  the  goods  be  improperly  disposed  of,  the  party  may  waive  the 
tort  and  sue  for  the  proceeds.  But  the  power  to  waive  implies  the  power  to  insist 
on  the  tort,  for  which  the  party  is  entitled  to  a  recompense  in  damages?."  That  is  a 
decision  bearing  strongly  on  this  case,  and  indeed  is  decisive  of  it,  coupled  with  that 
of  Notley  V.  Buck.  It  is  important  as  shewing  that  the  sheriff  is  responsible,  although 
he  had  no  notice  until  after  the  seizure.  Taylor  v.  Taylor  (.5  B.  &  Cr.  392  ;  8  D.  & 
R.  159)  merely  shews  that  the  Court  would  not  set  a.side  the  execution  on  motion. 
Cole  v.  Davies  has  no  bearing  on  the  pi'esent  case  ;  for  it  was  always  held,  that,  if  the 
seizure  took  place  before  the  act  of  bankruptcy,  the  sheriff"  might  proceed  to  sell :  but 
here  the  seizure  was  of  goods  which  were  the  property  of  the  assignees,  and  when  the 
fiat  i-ssues,  it  operates  by  relation  back  to  the  act  of  banki-uptcy.  Accoi'ding  to  Balme 
V.  Iluttou,  the  question  is  one  of  property,  and  the  plea  is  bad  as  an  argumentative 
denial  of  the  plaintiff"s  possession.  [Parke,  B.  Still  the  question  will  turn  on  the 
construction  of  the  108th  section  of  6  Geo.  4,  c.  16  ;  whether  it  operates  as  a  statutory' 
supersedeas  of  the  execution,  as  Tindal,  C.  J.,  says  in  Groves  v.  Cowhaiii,  or  only  aff'ects 
the  rights  of  the  execution  creditor.]  The  words,  that  "  no  creditor  shall  avail  him- 
self of  such  execution  to  the  prejudice  of  other  fair  credi-[125]-tors,"  mean  that  the 
execution  shall  be  no  longer  available,  and  shall  not  be  fui'ther  enforced,  and  if  the 
sheriff'  proceeds  to  sell,  he  is  a  wrongdoer,  although  he  has  no  notice.  When  he  has 
notice  of  the  fiat,  he  is  bound  to  take  notice  of  all  the  circumstances  of  the  case.  He 
cited  also  Aldnd  v.  Constable  (12  Law  Journ.  N.S.  (Q.B.),  253). 

Kennedy,  in  reply.  This  point  was  not  decided  in  Aldred  v.  Constable,  for  the 
question  there  was,  whether  the  warrant  of  attorney  was  given  by  way  of  fraudulent 
preference,  and  on  that  gi'ound  not  protected  by  the  stat.  2  &  3  Vict.  c.  29.  And  in 
Bawdon  v.  IVentworth,  and  IVhUmore  v.  Robertson,  where  trover  was  held  maintainable, 
the  question  whether  trover  or  money  had  and  received  was  the  pi'opcr  form  of  action, 
was  not  adverted  to.     As  to  Graces  v.  Cmvhuin,  the  language  of  the  Insolvent  Debtors 
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Act,  7  Goo.  4,  c.  57,  s.  34,  is  very  dift'erent  ffom  that  of  the  108th  section  of  6  Geo.  4, 
c.  16.  In  the  former  the  words  are,  "no  person  shall  avail  himself  of  any  execution," 
which  may  ap])iy  to  the  sherifl'  as  well  as  a  creditor;  whereas,  in  the  108th  section, 
the  words  arc  "  no  creditor."  Besides,  the  former  act  says  that  no  person  shall  avail 
himself  of  any  execution  "by  seizure  and  sale,"  which  words  are  not  in  the  latter 
section.  There,  also,  the  sheriff  had  express  notice  not  to  sell,  which  he  ought  to 
have  had  here,  to  rendei'  him  liable.  Unless  the  Court  hold  that  the  execution  is 
altogether  void,  the  defendants  are  entitled  to  judgment.  The  108th  section,  it  is 
submitted,  leaves  the  law  in  this  respect  as  it  stood  before. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  (November  24)  delivered  by 

Pauke,  B.  The  only  point  which  remained  for  the  con-[126]-sideration  of  the 
Court  in  this  case  was,  whether  an  action  of  trover  would  lie  against  a  sheriff",  who 
seized  bona  tide  under  a  fieri  facias  after  an  act  of  bankruptcy,  and  who  sold  after 
a  fiat,  the  execution  being  founded  on  a  warrant  of  attorney,  and  the  execution 
creditor  having  no  notice  of  a  prior  act  of  banki'uptcy  at  the  time  of  seizure.  The 
execution  was  protected  against  the  prior  act  of  bankruptcy  by  the  statute  2  & 
3  Vict.  c.  29,  s.  1,  and  placed  on  the  same  footing  as  if  there  had  been  no  prior  act 
of  bankruptcy  at  the  time  of  such  seizure;  but  according  to  the  doctrine  of  Whitvwre 
V.  liohertscm,  affirmed  in  the  Court  of  error,  in  the  case  of  Skey  v.  Carter  (11  M.  &  W. 
571),  an  execution  founded  on  a  warrant  of  attorney  or  cognovit  is  still  within  the 
operation  of  the  lOSth  section  of  the  6  Geo.  4,  c.  16,  and  not  protected  against  the 
effect  of  an  act  of  bankruptcy  or  a  fiat  before  the  sale,  though  the  seizure  had  taken 
place  before  the  act  of  bankruptcy.  And  the  only  question  is,  whether  the  right  of 
the  assignees  to  the  goods  seized,  or  the  proceeds,  may  be  enforced  by  an  action  of 
trover  against  the  sheriff  vpho  sold  after  the  fiat.  The  words  of  the  section  are,  "  that 
no  creditor,  having  security  for  his  debt,  or  having  made  any  attachment  in  London 
or  any  other  place,  by  virtue  of  any  custom  there  used,  of  the  goods  and  chattels  of 
the  bankrupt,  shall  receive  upon  anj'  such  security  or  attachment  more  than  a  rateable 
part  of  such  debt,  except  in  respect  of  any  execution  or  extent  served  and  levied  by 
seizure  upon,  or  any  mortgage  of,  or  lien  upon,  any  part  of  the  property  of  such 
bankrupt  before  the  bankruptcy  :  provided,  that  no  creditor,  though  for  a  valuable 
consideration,  who  shall  sue  out  execution  upon  any  judgment  obtained  by  default, 
confession,  or  nil  dicit,  shall  avail  himself  of  such  execution  to  the  prejudice  of  other 
fair  creditors,  but  shall  be  paid  rateably  with  such  creditors."  The  mode  in  which 
assignees  ought  to  avail  [127]  themselves  of  the  latter  part  of  this  section  has  been 
the  subject  of  much  discussion.  In  the  first  instance  an  application  was  made  to  the 
Court  in  their  behalf  to  set  aside  the  execution,  but  without  success  :  Taylm-  v.  Taylor 
(5  B.  &  C.  392  ;  8  D.  &  R.  159).  Afterwaids  they  succeeded  in  an  action  for  monej' 
had  and  received  against  the  sheiiff,  who  had  paid  over  the  proceeds  to  the  execution 
creditor  after  notice  of  the  bankruptcy  and  commission — the  Court  declining  to  decide 
whether  the  sheriff  was  a  wrongdoer  or  not  by  the  sale  :  Notley  v.  Buck  (S  B.  &  C.  160  ; 
2  Man  &  Ky.  68).  Subsequently  an  action  for  money  had  and  received  was  brought 
against  the  sheriff;  who  had  no  notice  of  the  bankruptcy,  and  after  pending  for  some 
time  in  the  Court  of  King's  Bench,  was  ultimately  decided  in  favour  of  the  plaintiff: 
UaiiJey  v.  Hornby  (not  reported) ;  and  latterly  actions  of  trover  have  been  brought 
with  success:  Baicdon  v.  JFentwmih  (10  M.  &  W.  36).  But  the  question,  whether 
the  sheriff'  was  liable  in  that  form  of  action,  has  never  been  raised,  and  argued,  and 
decided.  We  have  now  had  the  question  fully  and  ablv  discussed,  and  are  all  of 
opinion  that  the  sheriff'  is  liable. 

The  sheriff  is  justified  if  he  acts  in  obedience  to  the  authority  of  the  writ,  as  it 
exists  at  common  law,  or  is  qualified  by  statute  ;  and  the  point  to  be  decided  is, 
whether  the  provision  of  the  108th  section  affects  the  opei-ation  of  the  writ,  or  only 
directs  the  application  of  the  money  levied  under  it.  We  think  it  affects  the  writ 
itself. 

The  first  part  of  this  clause  is  taken  from  the  21  Jac.  1,  c.  19,  and  in  words  applies 
to  the  creditor  only,  but  it  has  been  long  ago  decided  that  it  varies  the  legal  opera- 
tion of  the  writ  itself  ;  for  at  common  law  the  sheriff'  was  justified  in  seizing  what 
were  the  goods  of  the  defendant  at  the  time  of  the  teste  of  the  writ— by  the  Statute 
of  Frauds,  [128]  such  as  were  his  property  at  the  time  of  the  delivery  of  the  writ 
to  the  sheriff;  but  if  the  defendant  became  bankrupt  after  the  delivery,  the  sheriff" 
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was  not  justified  in  seizing  what  were  his  goods  at  the  time  of  the  delivery,  and  was 
lial)le  in  trespass  or  trover  at  the  suit  of  the  assignees,  if  he  did,  unless  he  seized 
them  before  the  bankruptcy.  The  reason  was,  the  enactment  in  the  statute  21  Jac.  1, 
c.  19,  s.  9,  which  provided,  that  the  creditor  by  judgment  should  not  be  relieved 
for  more  than  a  rateable  part  of  his  debts,  unless  the  execution  was  actually  executed  ; 
and  thus  the  operation  of  the  writ  was  aft'ected  by  words  appai-ently  applying  to  the 
creditor  only  ;  and  the  sherift'  was  unquestionably  liable  as  a  wrongdoer  for  seizing 
what  were  the  goods  of  the  assignees  at  the  time  of  the  seizure.  And  if  such  be  the 
eflect  of  the  former  part  of  the  lOSth  section,  which  speaks  of  the  creditor  only,  there 
is  no  reason  why  the  latter  part,  which  uses  similar  language,  where  the  judgment 
is  on  a  warrant  of  attorney,  should  not  have  a  similar  construction  ;  and  the  statute, 
when  it  says,  that  no  creditor  shall  avail  himself  of  an  execution  on  a  warrant  of 
attorney,  be  held  to  mean  that  such  an  execution  shall  not  be  cai'ried  into  eflTect 
for  the  lienefit  of  a  creditor ;  and  if  so,  the  sherilT  is  not  authorized  by  such  an 
execution  to  sell  the  goods  seized,  which  remain  unsold  at  the  time  of  the  fiat,  and 
consequently  is  a  wrongdoer  if  he  does.  We  therefore  think  that  an  action  of  trover 
is  maintainable. 

It  has  also  been  decided  by  the  Court  of  Common  Pleas,  in  Groves  v.  Cowliam 
(10  Bing.  5),  that  the  assignees  of  an  insolvent  may  maintain  trover  again.st  the  sheriff 
for  seizing  the  goods  of  an  insolvent  after  his  petition,  under  an  execution  founded 
on  a  cognovit.  The  words  of  the  1  Geo.  4,  c.  57,  s.  34,  which  prevent  a  person  from 
availing  himself  of  an  execution  on  a  cognovit,  are  very  similar  to  those  of  the 
108th  section  of  the  Bankrupt  Act,  and  the  decision  of  the  [129]  Court  of  Common 
Pleas  is  an  authority  in  favour  of  the  construction  which  we  have  put  on  the  section 
in  question.     The  consequence  of  which  is,  there  will  be  judgment  for  the  plaintifTs. 

Judgment  for  the  plaintiffs. 

WooTTON  AND  ANOTHER  V.  Steffenoni.  Excb.  of  Pleas.  Nov.  20,  1843. — The 
Stat.  32  Hen.  8,  c.  16,  s.  13,  does  not  make  void  an  assignment  of  a  lease  to  an 
alien  artificer. — A  declaration  in  covenant  stated,  that  A.  and  B.  his  wife  were 
seised  in  fee  of  an  undivided  moiety  of  certain  premises  in  right  of  the  wife,  and 
C.  was  seised  of  the  other  moiety  ;  that  A.,  and  B.,  and  C.  demi.sed  the  premises  for 
twenty-one  years  to  D.,  who  covenanted  with  A.  and  C.  to  repair ;  that  C.  after- 
wards became  seised  in  fee  of  the  reversion  of  all  the  premises,  and  devised  them 
to  the  plaintifl's  and  A.  in  fee ;  that  A.  died,  and  the  plaintiff's  survived  him  ;  anil 
that  before  the  death  of  A.,  all  the  estate  of  D.  in  the  premises  came  to  the 
defendant  by  assignment ;  and  assigned  as  a  breach,  that  the  defendant  would 
not,  after  the  assignment  and  during  the  demise,  and  while  the  plaintiffs  and  A. 
were  seised  of  the  reversion,  and  before  the  death  of  A.,  repair  the  demised 
premises. — Serable,  that  the  covenant  sued  upon,  being  made  with  A.  and  C 
only,  was  not  a  covenant  lunning  with  the  land,  on  which  the  assignee  of  the 
reversion  could  sue  ;  at  least  without  an  averment  that  the  breach  was  committed 
in  the  lifetime  of  A.'s  wife. 

[S.  C.  13  L.  J.  Ex.  72.] 

Covenant.  The  declaration  stated,  that  whereas  before  and  at  the  time  of  making 
the  demise  thereinafter  mentioned,  Thomas  Burton  and  Catherine  Jones  his  wife 
were  seised  in  their  demesne  as  of  fee,  in  the  right  of  the  said  Cathei'ine  Jones,  of 
one  undivided  moiety  of  and  in  the  tenements  thereinafter  mentioned  to  have  been 
demised  to  one  John  Timms,  and  one  E.  Cruchley  was  seised  in  fee  of  the  other 
moiety  thereof;  that  l)y  an  indentui'e  of  the  3rd  of  April,  1823,  made  between  the 
said  T.  Burton  and  Catherine  Jones  his  wife,  of  the  first  part,  the  said  E.  Ci'uchley  of 
the  second  part,  and  the  .said  J.  Timms  of  the  third  part,  it  was  witnessed,  that  the 
said  T.  Burton  and  C.  Jones  his  wife,  and  E.  Cruchley,  did  demise  to  the  .said  J.  Timms 
a  certain  messuage  or  tenement,  shop,  yard,  and  premises,  with  the  appurtenances,  to 
hold  the  same  to  the  said  J.  Timms,  his  executors,  administrators,  and  assigns,  for 
twenty -one  years,  from  the  24th  day  of  June,  1822  ;  that  the  said  J.  Timms  did 
thereby,  for  himself,  his  executors,  administrators,  and  assigns,  covenant  with  the  said 
T.  Burton  and  E.  Cruchley  to  repair  &c.  the  .said  mes-[130]-suage  .fee.  The  declara- 
tion then  stated  the  levying  of  a  fine  between  the  said  E.  Cruchley  and  T.  Burton  and 
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G.  Joiios  his  wife,  of  their  undivicled  moiety  of  the  said  premises,  whereby  Cruchley 
became  seised  in  fee  of  the  reversion  formerly  of  T.  Burton  and  C.  Jones  his  wife,  in 
the  said  demised  premises  ;  that  Cruchley  by  his  will  demised  the  premises  in  question 
to  the  plaintiffs  and  T.  Burton,  their  heirs  and  assigns  for  ever,  and  afterwards  died 
seised  of  the  said  leversion,  whereby  the  plaintiffs  and  Burton  became  seised  of  the 
said  reversion  in  the  said  premises  as  of  fee;  that  afterwards,  to  wit,  on  the  19th  day 
of  February,  1843,  T.  Burton  died,  and  the  plaintiffs  survived  him,  and  that  before 
the  death  of  the  said  T.  Burton,  all  the  estate  of  the  said  J.  Timms  in  the  said  demised 
premises  came  to  the  defendant  by  assignment.  Breach,  that  the  defendant  did  not 
nor  would,  after  the  assignment,  and  during  the  continuance  of  the  said  demise,  and 
whilst  the  |)laintiffs  and  T.  Burton  were  so  seised  of  the  reversion  of  the  said  demised 
promises,  and  before  the  death  of  the  said  T.  Burton,  well  and  sufficiently  repair  the 
premises,  but,  on  the  contrary,  suffered  and  permitted  the  same  to  be  ruinous, 
prostrate,  and  in  bad  repair,  &c. 

Plea,  that  the  defendant,  before  and  at  the  time  of  the  assignment  of  the  said 
messuage,  &c.,  with  the  appurtenances,  was,  and  from  thence  hitherto  hath  been,  and 
still  is,  an  alien  and  stranger,  and  not  a  denizen  or  naturalized,  and  an  artificer 
and  handicraftsman,  to  wit,  a  looking-glass  manufacturer,  born  out  of  the  obeisance  of 
our  lady  the  Queen,  and  in  parts  beyond  the  seas,  to  wit,  at  Piano  d'Erba,  neai'  Milan, 
in  Italy  ;  that  he  the  defendant  became  and  was  the  assignee,  and  possessed  of  the 
said  messuage,  &c.,  and  occupied  the  same,  and  the  same,  and  all  the  said  estate  and 
interest  therein  of  the  said  J.  Timms,  were  assigned  to  him  after  the  passing  of  the 
statute  32  Hen.  8,  intituled  "  Concerning  Strangers,"  for  the  sole  purpose  of  his  the 
defendant's  carrying  on  and  transacting  therein  his  trade  of  a  looking-glass  manufac- 
[131]-tuiei',  as  an  artificer  and  handicraftsman,  and  for  the  purpose  of  his  inhabiting, 
residing,  and  dwelling  thei-ein,  as  such  alien,  artificer,  and  handicraftsman  as  afore- 
.said,  and  that  he  hath  always  held,  used,  and  occupied  the  said  demised  premises  for 
the  purpose  aforesaid,  contrary  to  the  foi'ce  of  the  statute  in  such  case  made  and 
provided.     Verification. 

Demurrer  and  joinder.  The  plaintift''s  points  (amongst  others)  were,  that  the  32 
Hen.  8,  c.  16,  s.  13,  did  not  apply  to  assignments  of  leases,  but  only  to  the  granting 
of  fresh  leases,  and  did  not  make  void  the  assignment  of  a  lease  to  an  alien  handi- 
craftsman :  or  that,  although  the  statute  was  applicable  to  an  assignment  of  a  lease, 
so  as  to  make  an  alien  assignee  liable  to  a  penalty,  yet  that  the  assignment  was  valid 
in  favour  of  the  original  landlord  who  was  not  a  party  to  the  illegal  transaction. 

Crompton,  in  support  of  the  demurrer.  This  plea  is  bad  both  in  form  and  in 
substance  In  the  first  place,  the  stat.  32  Hen.  8,  c.  16,  s.  13,  does  not  apply  at  all 
to  assignments  of  leases,  but  only  to  the  granting  of  leases  themselves.  Its  words 
are — "that  all  leases  of  any  dwelling-house  or  shop  within  this  realm  &c.,  made  to 
any  stranger,  artificer,  or  handicraftsman  born  out  of  the  King's  obeisance,  not  being 
denizen,  shall  be  void  and  of  none  effect ;  and  that  no  stranger,  artificer,  or  handi- 
craftsman, born  out  of  the  King's  obeisance,  not  being  denizen,  shall  take  any  lea.se  of 
any  dwelling-house  or  shop  &c.  upon  pain  to  lose  and  forfeit  for  every  time  doing  con- 
trary to  this  act  one  hundred  shillings  :  and  that  no  persons  .shall  grant  or  let  to" farm 
any  dwelling-house  or  shop  to  such  stranger  artificer  or  handicraftsman,  not  being 
denizen,  to  the  intent  to  dwell  or  inhabit  in  the  same,  upon  like  pain  of  an  hundred 
shillings."  The  Court  will  not  strain  a  statute  of  this  nature  to  include  any  case 
which  does  not  fall  most  clearly  within  its  words.  The  defendant  [132]  did  not 
"take  a  lease"  within  the  meaning  of  this  act.  The  imposition  of  a  penalty  also  on 
the  person  who  "  grants  or  lets  to  farm  "  shews  that  it  applies  only  to  the  original 
lea.se.  An  agreement  for  a  lease  would  equally  be  within  the  supposed  mischief,  yet 
that  is  clearly  not  within  the  words. 

Again,  it  does  not  appear  from  the  declaration  in  this  case  (though  it  is  stated  in 
the  plea)  that  any  part  of  the  premises  assigned  consisted  of  a  dwelling-house  or  shop  : 
and  nothing  will  be  inferred  against  the  validity  of  the  transaction  in  such  a  case : 
Jerejis  v.  Hanidije  (1  Haund.  7). 

[lie  then  proceeded  to  take  several  objections  to  the  plea  in  point  of  form,  which 
it  is  not  necessary  to  notice.] 

.  Peacock,  contra.  This  plea  is  good  in  substance.  In  order  to  the  true  construc- 
tion of  the  statute,  the  object  of  the  legislature  at  the  time,  and  the  supposed  mischief 
against  which  it  was  directed,  must  be  looked  to.     The  mischief  recited  in  the  statute 
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is  "the  infinite  number  of  strangers  ;inil  aliens  of  foreign  countries  and  nations  which 
daily  do  increase  and  multiply  within  the  realm  in  excessive  nurahers,  to  the  groat 
detriment,  hindrance,  loss,  and  impoverishment  of  the  natural  true  lieges  and  subjects 
of  this  realm,  and  to  the  great  decay  of  the  same."  It  is  clear  that  an  assignment  of 
a  le;ise  to  an  alien  would  be  equally  within  this  mischief  as  a  lease  itself.  If  a  party 
could  let  to  another,  who  might  immediately  assign  to  an  alien,  the  statute  would  be 
altogether  defeated.  But  the  word  "grant  "is  sufficient  to  include  an  assignment. 
[Parke,  B.  But  the  "granting  or  letting  to  farm"  only  subjects  the  party  to  a 
penalty.]  If  it  be  an  illegal  act  when  done,  the  Court  will  not  give  it  ett'ect.  [Parke,  B. 
The  Court  would  not  carry  the  contract  into  ett'ect,  but  that  is  a  different  thing  from 
holding  it  to  be  void.  It  is  like  the  case  of  the  grant  of  an  estate  for  the  purpose  of 
a  qualification  under  the  game  laws,  where  the  Courts  hold  [133]  the  estate  to  be 
vested,  though  the  transaction  is  illegal.]  The  Court  is  bound  to  follow  the  intention 
of  the  legislature,  "  with  rea.son  and  discretion,  in  the  construction  of  a  statute,  although 
such  construction  seem  contrary  to  the  letter  of  the  statute."  Bac.  Abr.  statute 
(I.  5),  Co.  Litt.  -2  1).,  Lapierre  v.  M'lnto^h  (9  Ad.  &  Ell.  857;  1  P.  &  D.  629).  [Lord 
Abinger,  C.  B.  This  is  a  penal  act  of  Parliament,  and  we  ought  not  to  extend  it  by 
construction  beyond  its  strict  words.  The  subsequent  statute  of  7  .Anne,  c.  5,(i) 
shews  that  the  policy  of  the  legislature  was  then  very  diftereut,  and  that  the 
residence  of  industi-ious  foreigners  in  this  country  was  encouraged.  If  we  extend  the 
stat.  of  Hen.  8  to  the  case  of  an  assignment  of  a  lease,  then  the  lessor,  without  any 
fault  of  his,  loses  his  remedy  against  the  assignee.] 

Secondly,  the  declaration  is  bad.  This  is  an  action  by  the  assignee  of  the  reversion  ; 
but  the  covenant  is  one  which  does  not  run  with  the  land  Here  the  covenant  was 
made  with  the  husband  only,  the  husband  and  wife  being  seized  in  fee  in  right  of  the 
wife  ;  and  although  the  husband  is  entitled  to  take  the  rents,  the  land  would  come 
to  the  wife  after  his  death,  and  upon  her  death  would  descend  to  her  heirs.  Now, 
if  a  covenant  be  made  with  a  party  to  whose  heir  the  land  would  not  descend,  it 
is  a  covenant  in  gross  merely.  In  Jt'ehb  v.  Biissell  (3  T.  K.  393),  Lord  Kenyon  says  : 
"  It  is  well  settled  at  common  law,  without  referi'ing  to  the  stat.  32  Hen.  8,  e.  3-1, 
that  covenants  which  run  with  the  land  will  pass  to  the  person  to  whom  the  land 
descends."  Could  the  heir  or  representatives  of  the  husband  have  sued  in  this  easel 
Certainly  not.  If  the  wife  had  survived,  the  land  would  be  in  her,  but  the  right  to 
sue  on  this  covenant  in  the  husband  and  Cruchley  ;  but  it  is  not  a  covenant  running 
with  [134]  the  land,  unless  the  representative  of  the  wife  could  sue  upon  it. 

Crompton,  in  reply.  The  breach  averred  in  the  declaration  is  a  breach  in  the 
husband's  lifetime.  Now  he  had  the  legal  estate  during  his  life,  and,  while  he  lived, 
was  the  proper  reversioner;  and  the  plaiutiffs  have  a  right  to  declare  upon  it  as  a 
covenant  with  him,  he  having  an  estate  at  the  time  when  it  was  made.  There  was 
privity  of  estate  between  the  husband  and  the  lessee,  at  least  during  the  life  of  the 
husband  and  wife.  The  lease  of  husband  and  wife  is  the  lease  of  the  husband,  and 
the  covenants  may  be  with  both  or  with  him  only.  During  their  lives  the  husband 
may  treat  it  as  his  own  demise.  [Parke,  B.  No  doubt  your  argument  is  right, 
if  he  had  demised  for  his  own  interest  alone,  and  taken  the  covenant  to  himself ;  but 
he  demises  for  his  own  interest  and  during  the  life  of  his  wife.  It  is  like  the  case 
of  a  demise  by  several  joint  tenants,  and  a  covenant  with  one  only.]  [Peacock. 
Besides,  there  is  no  allegation  that  the  breach  was  committed  in  the  lifetime  of  the 
wife.]  She  would  be  taken  to  be  living,  except  on  special  demurrer:  see  the  21 
Jac.  1,  c.  13,  s.  2,  and  4  Anne,  c.  16,  s.  2.  [Parke,  B.  Again,  this  is  a  demise  of 
two  undivided  interests,  of  which  the  parties  are  tenants  in  common,  and  it  is  a 
joint  covenant  with  both  ;  will  that  run  with  the  reversion  ?  It  does  not  appear  on 
the  face  of  the  lease  that  they  have  separate  interests,  otherwise  the  covenant  might 
be  construed  to  be  a  separate  covenant  with  each  in  respect  of  his  separate  interest. 
Therefore  this  is  a  joint  contract  with  two;  and  though  their  estates  are  separate, 
we  cannot  look  out  of  the  lease  for  that  fact.]  It  is  submitted  that  the  plaintiffs 
are  entitled  whether  the  interest  was  joint  or  several ;  at  least  in  respect  of  a  moiety. 

(b)  "  An  Act  for  naturalizing  Foreign  Protestants  : " — repealed  by  the  stat.  10 
Anne,  c.  5,  which  recites,  "  that  mischiefs  and  inconveniences  have  been  found  to 
follow  from  the  former  act,  to  the  discouragement  of  the  natural-born  subjects  of  this 
kingdom,  and  to  the  detriment  of  the  trade  and  wealth  thereof." 
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[Purkc,  H.  There  is  ;i  case  before  rjittesoii,  J.,  of  Fryer  v.  Coombs  (11  Ad.  &  E.  403  ; 
•1  P.  &  I).  11!),  II.),  ill  which  it  was  held  that,  in  debt  for  rent  by  the  assignee  of  a 
rever  [135]  sion  for  the  life  of  a  third  person,  it  must  appear  by  some  necessary 
iniplicatiun  that  the  cestui  que  vie  was  alive  when  the  rent  accrued  due  (and  see 
1  Sauiid.  2.'55  a.,  n.  (8)).  You  had  better  look  into  the  authorities,  and  mention  the 
case  again.] 

The  case  accordingly  stood  over  for  this  purpose,  and  on  the  next  paper  day 
(November  i'l),  Crompton  applied  for  and  obtained  leave  to  amend  the  declaration 
without  costs,  by  introducing  an  averment  that  the  breach  occurred  in  the  lifetime  of 
the  wife. 

Leave  to  amend  accordingly. 

Sneu!ROVE  v.  Smart  and  Others.  Exch.  of  Pleas.  Nov.  21,  1843. — The  Bradford 
Court  of  Requests  Act,  9  Geo.  3,  c.  19,  enacted,  that,  if  in  any  action  against 
any  person  for  any  thing  done  in  pursuance  of  the  act,  the  plaintiff  should 
become  nonsuit,  or  discontinue,  or  if,  on  a  verdict  or  demurrer,  judgment  should 
be  given  against  him,  he  should  pay  treble  costs.  A  subsequent  act  (47  Geo.  3, 
c.  xxxix.),  whereby  the  jurisdiction  of  the  Court  was  enlarged,  and  the  provisions 
of  the  former  act  were  incorporated,  unless  where  otherwise  provided,  enacted, 
that,  if  any  action  should  be  brought  against  any  person  for  anything  done  in 
pursuance  of  the  former  act,  or  of  that  act,  without  fourteen  days'  notice  of 
action,  or  more  than  six  months  after  the  fact  committed,  or  elsewhere  than  in 
the  county  of  Wilts,  &c.,  the  juiy  should  find  for  the  defendant ;  and  that  upon 
such  verdict,  or  if  the  plaintiff  should  become  nonsuit,  or  discontinue  the  action 
after  appearance,  or  judgment  should  be  given  on  demurrer  for  the  defendant, 
the  defendant  should  recover  costs: — Held,  that  the  words  "such  verdict,"  in 
this  clause,  meant  a  verdict  for  the  defendant  generally,  and  not  a  verdict  for 
the  defendant  for  defect  of  the  matters  of  form  therein  mentioned  ;  that,  theie- 
fore,  the  corresponding  clause  of  the  3  Geo.  3,  c.  19,  was  repealed  thereliy,  and 
the  defendant,  on  a  verdict  for  him  upon  the  merits,  was  entitled  to  recover 
single  costs  only. 

[S.  C.  13  L.  J.  Ex.  241.] 

This  was  an  action  of  trespass  against  the  defendants,  who  were  commissioners 
of  the  Court  of  Requests  for  the  hundred  of  Bradford,  in  the  county  of  Wilts, 
appointed  under  the  Bradford  &c.  Court  of  Requests  Act,  47  Geo.  3,  c.  xxxix.,  for 
seizing  the  plaintiff's  goods,  to  which  the  defendants  pleaded  not  guilty  by  statute. 
The  defendant  Smart  obtained  a  verdict,  not  being  proved  to  have  been  a  party  to 
the  order  of  the  commissioners  under  which  the  plaintiff's  goods  were  taken  ;  against 
the  other  defendants  the  plaintiff  had  a  verdict.  On  taxation,  the  Master  al-[136]- 
lowed  treble  costs  to  the  defendant  Smart,  under  the  stat  3  Geo.  3,  c.  19,  s.  31. 
Jervis,  for  the  plaintiff,  had  obtained  a  rule  to  shew  cause  why  the  Master  should 
not  review  his  taxation,  on  the  ground  that,  by  the  36th  section  of  the  later  act, 
(47  Geo.  3,  c.  xxxix.)  the  enactment  as  to  treble  costs  in  the  3  Geo.  3,  c.  19,  was 
repealed. 

Butt  now  shewed  cause.  The  jurisdiction  is  given  to  these  commissioners  by  the 
8th  section  of  the  first  act,  which  is  entitled  "An  Act  for  the  more  easy  and  speedy 
recovery  of  small  debts  within  the  hundreds  of  Bradford,  Melksham,  and  Whorlsdowii, 
in  the  county  of  Wilts.  That  section  enables  persons  having  any  debt  or  debts  not 
exceeding  the  sum  of  40s.  due  to  them  from  any  person  inhabiting  or  residing  within 
the  hundreds  aforesaid,  or  trading  or  dealing  or  seeking  a  livelihood  therein,  to  apply 
to  the  Court  for  a  summons  against  the  delstor,  upon  proof  of  the  service  of  which 
the  commissioners  are  empowered  to  make  due  inquiry  concerning  such  demand,  and 
pronounce  final  judgment  therein.  Then  s.  31  enacts,  that  if,  in  any  action  or  suit 
"  brought  against  any  person  or  persons  for  any  matter  or  thing  done  in  pursuance 
of  that  act,  the  plaintiff  or  plaintiffs  shall  become  nonsuit,  or  discontinue  such  action 
or  suit,  or  if,  upon  a  verdict  or  demurrer,  judgment  shall  be  given  against  the  plaintiff 
or  plaintiffs,  the  defendant  or  defendants  shall  and  may  recover  treble  costs,"  and 
have  such  remedies  for  the  same  as  defendants  have  in  other  cases  by  law.  By  the 
subsequent  act,  (47  Geo.  3,  c.  xxxix.),  the  piovisions  of  the  former  act" were  extended 
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to  certain  other  paiislics  and  places  in  the  county  of  Wilts,  the  nunilier  of  the 
commissioners  was  enlarged,  and  their  powers  were  extended  to  actions  for  the 
recovery  of  debts  not  exceeding  £5,  and  to  actions  of  trover,  trespass,  and  detinue. 
Sect.  37  incorporates  the  provisions  of  the  former  act,  except  so  far  as  they  were  not 
thereby  expressly  repealed  or  otherwise  pi'ovided  for.  And  s.  S6  (on  which  the 
present  [137]  question  arises)  enacts,  "  that  no  action  or  suit  shall  be  commenced 
against  any  person  or  persons  for  anything  done  in  pursuance  of  the  said  recited  act, 
or  of  this  act,  after  six  calendar  months  next  after  the  fact  committed  ;  and  every  such 
action  or  suit  shall  be  tried  in  the  county  of  Wilts,  and  not  elsewhere  ;  and  if  any 
such  action  or  suit  shall  be  brought  before  fourteen  days'  notice  shall  have  been  given, 
or  after  sufficient  satisfaction  made  or  tendered,  or  after  the  time  limited  for  bringing 
the  same  as  aforesaid,  or  shall  be  brought  in  any  other  county  than  as  aforesaid,  then 
and  in  every  such  case  the  jury  shall  find  for  the  defendant  oi'  defendants  ;  and  upon 
such  verdict,  or  if  the  plaintiff  shall  be  nonsuited,  or  discontinue  his  action  and  suit 
after  the  defendant  or  defendants  shall  have  appeared  thereto,  or  if  upon  demurrer 
judgment  shall  be  given  against  such  plaintifi'  or  plaintiffs,  then  and  in  every  such 
ease  the  defendant  or  defendants  shall  recover  costs,"  itc.  This  section,  therefore, 
applies  only  to  such  verdicts  as  are  mentioned  in  the  earlier  part  of  it,  viz.  verdicts 
for  the  defendant  on  the  ground  of  the  neglect  of  any  of  the  formal  requisites  therein 
stated  ;  that  is,  of  the  action  being  brought  without  the  requisite  notice,  or  after  tender 
of  amends,  or  after  the  time  limited,  or  in  the  wrong  county.  It  does  not  apply  to 
a  verdict  for  the  defendant  on  the  merits,  but  leaves  the  former  enactment,  giving 
treble  costs  in  that  case,  untouched.  The  first  act  gives  treble  costs  on  every  verdict 
for  a  defendant ;  the  second  act  limits  them,  in  cases  only  of  a  verdict  for  the  defen- 
dant for  defects  of  form,  to  single  costs.  This  is  a  reasonable  and  just  construction 
of  the  statutes.  [Lord  Abiuger,  C.  B.  I  do  not  see  wdiy  the  words  "such  verdict" 
should  be  so  restricted  ;  "such  verdict"  means  a  verdiet  for  the  defendant.]  "Such 
verdict  "  must  surely  mean  the  verdict  for  the  defendant  immediatel}'  before  mentioned. 
It  is  a  general  rule  of  construction,  that  affirmative  words  in  a  later  statute  do  not 
repeal  a  former,  unless  there  be  something  wholly  in-[138]-consistent  in  the  provisions 
of  the  two  statutes  :  Rex  v.  Pinney  (2  B.  &  Cr.  322  ;  3  D.  &  R.  578). 

Jervis,  contra.  The  question  is,  whether  this  is  not  a  matter  "  otherwise  provided 
for"  than  by  the  first  act,  within  the  meaning  of  the  37th  section.  The  words  "such 
verdict "  are  equivocal ;  they  may  mean  either  a  verdict  for  any  of  the  technical  defects 
before  mentioned,  or  a  verdict  found  for  the  defendant,  generally ;  and  we  must  look 
to  the  rest  of  the  clause  to  ascertain  which  construction  is  to  be  put  upon  them.  Now, 
can  it  be  supposed  that  the  legislature  intended  to  I'epeal  that  branch  of  the  3  Geo.  3, 
c.  19,  s.  31,  which  relates  to  judgment  for  the  defendant  on  demurrer,  but  to  leave  that 
part  as  to  judgment  on  a  verdict  unrepealed?  Again,  according  to  the  construction 
contended  for  on  the  other  side,  where  the  plaintiff  has  no  cause  of  action  at  all,  and 
is  therefore  nonsuited,  he  is  to  pay  single  costs  only  ;  but  if  he  have  a  prima  facie  case, 
which  is  answered  by  the  defendant,  who  therefoi'e  obtains  a  verdict,  he  is  to  pay 
treble  costs.  It  is  plain,  therefore,  that  the  matter  of  costs  is  by  the  second  act 
"otherwise  provided  for,"  and  the  first  act  is  not,  as  to  this  matter,  incorporated 
into  it. 

Lord  Abinger,  C.  B.  I  think  the  construction  put  by  Mr.  Jervis  upon  this  act 
of  Parliament  is  the  right  one.  The  words  "  such  verdict "  have  undoubtedly  some 
ambiguity,  but  I  think  they  may  most  I'easonalily  be  construed  as  meaning  a  verdict 
given  by  the  jury  for  the  defendant,  and  that  they  were  not  meant  to  be  restricted 
to  the  particular  cases  before  mentioned,  some  of  which  are  mentioned  also  in  the 
first  act. 

Parke,  B.  I  am  of  the  same  opinion.  I  think  the  [139]  36th  section  of  tlie  new 
act  meant  to  provide  for  all  the  cases  which  had  been  provided  for  by  the  corresponding 
clause  of  the  old  act ;  and  by  construing  "  such  verdict "  to  mean  a  verdict  for  the 
defendant,  we  give  it  that  effect,  and  make  the  two  clauses  uniform  :  whereas,  if  we 
construe  the  words  as  applying  only  to  the  cases  of  those  technical  defects  previously 
mentioned  in  the  act,  the  incongruity  is  introduced  which  has  been  pointed  out  by 
Mr.  Jervis. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 
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Caklon  v.  Kene.\ly.  Exch.  of  Pleas.  Nov.  22,  184.3.— Where  a  promissory  note 
is  payable  bv  instalments,  subject  to  a  condition,  that  on  default  being  made  in 
payment  of"  the  tii'st  instalment,  the  whole  amount  shall  become  immediately 
paVable,  the  note  is  assignable  within  the  stat.  3  &  4  Anne,  c.  9,  and  on  default 
bein"  made  by  the  maker  in  payment  of  the  first  instalment,  an  indorser  is  liable 
for  the  whole  amount. 

rS  C   1  D.  &  L.  331  ;  13  L.  J.  Ex.  164';  7  Jur.  1115.     Eeferred  to. 

Miller  V.  Biddle,  1866,  13  L.  T.  N.  S.  334.] 

Assumpsit  by  the  indorsee  against  the  maker  of  a  promissory  note.  The  declara- 
tion stated,  that  the  defendant  on  &c.  made  his  promissory  note  in  writing,  and 
delivered  the  same  to  T.  C,  and  thereby  promised  to  pay  the  .said  T.  C,  or  ordei', 
521.  10s.,  by  two  equal  instalments,  on  the  1st  of  May,  1843,  and  the  1st  of  Novembei-, 
1843,  and  "that  the  whole  amount,  521.  10s.,  should  become  immediately  payable  on 
default  being  made  in  payment  of  the  first  instalment.  The  declaration  then  averred, 
that  T.  C.  indorsed  the  note  to  the  plaintifl';  that  the  defendant  made  default  in 
payment  of  the  first  instalment,  and  that  he  had  not  paid  the  amount  of  the  note. 

'  Special  demurrer,  on  the  ground  that,  the  second  instalment  on  the  said  promissory 
note  being  made  payable  by  way  of  condition  and  penalty  immediately  on  default  in 
payment  of  the  first  instalment,  the  note  was  not  made  according  to  the  custom  of 
merchants  with  regard  to  inland  bills  of  exchange,  and  consequently  the  title  thereto, 
and  the  i-ight  of  action  thereon,  could  not  pass  by  indorsement.     Joinder  in  demurrer. 

[140]  Lush,  in  support  of  the  demurrer.  The  question  in  this  case  i.s,  whethei-  a 
note  in  this  form  is  assignable  within  the  stat.  3  &  4  Anne,  c.  9.  Thei'e  is  no  case 
directly  in  point,  and  the  Court  therefore  has  to  determine  the  question  on  general 
principles.  Now,  it  is  the  essential  characteristic  of  a  negotiable  instrument,  that  the 
rights  and  liabilities  of  the  several  parties  to  it  shall  be  the  same  in  their  natui'e, 
subject  only  to  differences  in  degree.  This  Court  has  undoubtedly  decided  already 
that  a  promissory  note  payable  by  instalments  is  good,  and  that  the  days  of  grace  are 
to  be  allowed  on  it:  Oridge  v.  Shcrhorne  (11  M.  &  W.  374).  But  this  is  a  different 
case.  Here,  by  the  terms  of  the  note,  the  whole  amount  is  to  become  payable  on 
default  being  made  in  payment  of  the  first  instalment.  Does  the  original  three  days' 
grace  apply  to  that  payment  of  the  whole  amount,  the  payment  of  the  second  instal- 
ment being  by  the  contract  accelerated  in  that  event?  If  there  be  no  default  in  pay- 
ment of  the  first  instalment,  the  defendant  is  entitled  to  three  days'  grace  on  the 
second  :  if  he  makes  default,  is  he  to  have  the  same  privilege '?  If  so,  the  declaration 
would  be  bad  for  not  averring  presentment,  the  second  payment  being  in  the  nature 
of  a  forfeiture.  [Parke,  B.  No ;  he  must  take  care  to  pay  the  first  instalment  when 
due,  and  if  he  makes  default  in  doing  so,  he  contracts  to  pay  the  whole.  Then  what 
is  the  liability  of  the  indorser?  is  he  liable  in  such  case  to  the  payment  of  the  whole? 
or  ought  ho  not  to  have  the  same  opportunity  of  paying  the  first  instalment,  and  saving 
the  forfeiture,  as  the  maker  had  ?  His  contract  is  to  pay  each  instalment  as  it  becomes 
due,  if  the  maker  does  not ;  but  he  has  no  opportunity  of  paying  the  first  and  saving 
the  forfeiture.  [Parke,  B.  Nor  has  the  indorser  of  a  bill  ever  any  opportunity  of 
paying  by  the  acceptor.]  But  there  he  knows  what  he  has  to  pay;  here  there  is  a 
diflerent  contract  as  to  [141]  the  maker  and  the  indorser.  [Lord  Abinger,  C.  B.  No  ; 
the  indorser  promises  that  the  maker  shall  pay  the  first  instalment,  or,  if  he  does  not, 
that  he  shall  pay  the  whole.  Parke,  B.  He  is  responsible  for  the  maker's  performing 
the  whole  of  his  contract.]  The  accelerated  payment  of  the  second  instalment  is  in 
the  nature  of  a  penalty,  for  which  subsequent  parties  cannot  be  liable.  The  liability 
of  the  indorser  ought  not  to  be  made  to  depend  upon  a  contingency  arising  upon  the 
act  of  the  maker :  it  is  of  the  essence  of  such  an  instrument  that  every  party  to  it 
shall  know  what  amount  he  is  to  provide  for. 

Hance,  contra,  was  not  called  upon. 

Loud  Abingek,  C.  B.  Suppose  the  case  of  a  note  payable  ten  days  after  sight- 
there  the  subsequent  parties  do  not  know  when  they  are  to  be  called  upon.  I  think 
there  is  no  ground  for  saying  the  defendant  is  not  liable. 

Parke,  B.  Now,  to  hold  that  actions  could  not  be  maintained  upon  such  notes 
as  this,  would  be  to  impugn  all  the  established  practice.  Almost  every  note  payable 
by  instalments  has  such  a  condition.     It  is  not  a  contingency— it  depends  on  the  act 
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of  the  niakor  himself ;  aiirl  on  his  default,  it.  becomes  a  promissory  note  for  the  whole 
araoiint.     Tlie  point  was  in  etleet  determined  in  Orklge  v.  Sherborne. 

GURNEY,  B.,  and  Roi.FE,  B.,  concurred. 

Judgment  for  the  plaintitf. 

[142]  Harrison  v.  Dixon,  Esq.  Exch.  of  Pleas.  Nov.  22,  1843. — In  trespa.ss  for 
seizing  the  plaintiff's  goods,  the  defendant  pleaded  a  judgment  recovered  by  C. 
against  F.,  and  a  fieri  facias  sued  out  thereon,  directed  to  the  defendant  as  sheriff, 
commanding  hira  to  levy  on  the  goods  of  F.,  by  virtue  of  which  the  defendant 
seized  and  took  in  execution  "  the  said  goods  and  chattels  of  the  said  F.,"  quae 
est  eadem  :  Held  bad  on  demurrer. — lu  trespass  de  bonis  asportatis,  a  plea  denying 
that  the  goods  are  the  plaintiff's  puts  in  issue  the  property  in,  as  well  as  the 
possession  of,  the  goods. 

[S.  C.  1  D.  &  C.  454;  13  L.  J.  Ex.  247.] 

Trespass  for  seizing  and  taking  certain  goods,  cattle,  chattels,  and  effects  of  the 
plaintiff". 

Plea,  that  before  and  at  the  said  time  when,  &c.,  to  wit,  on  &c.,  one  T.  Cooper 
recovered  against  one  J.  Ford,  in  the  Court  of  our  lady  the  Queen  &c ,  by  the  con- 
sideration and  judgment  of  the  said  Court,  a  certain  debt  of  £60,  and  also  481.  10s. 
costs,  which  in  and  by  the  said  Court  were  adjudged  to  the  said  T.  Cooper  and  with 
his  assent,  for  his  damages  which  he  had  sustained,  as  well  by  occasion  of  the  detaining 
the  said  debt,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  J.  Ford  was  convicted  (prout  patet  per  recordum) :  that  afterward.s, 
and  before  the  said  time  when  &c.,  to  wit,  on  &c.,  the  said  judgment  then  being  in 
full  force,  and  the  said  debt  and  damages  remaining  unpaid  and  unsatisfied,  the  said 
T.  Cooper,  on  the  10th  day  of  April,  1843,  for  obtaining  satisfaction  thereof,  sued  and 
prosecuted  out  of  the  said  Court  of  our  lady  the  Queen  &c.  a  certain  writ  of  our  said 
lady  the  Queen,  called  a  fieii  facias,  directed  to  the  sheriff  of  Cheshire,  by  which  said 
writ  our  said  lady  the  Queen  commanded  that  of  the  goods  and  chattels  of  the  said 
J.  Ford,  in  the  said  sherill's  bailiwick,  he  should  cause  to  be  levied  the  debt  and 
damages  as  aforesaid,  and  that  he  should  have  that  money  before  our  said  lady  the 
Queen,  at  Westminster  aforesaid,  immediately  after  the  execution  thereof,  to  render 
to  the  said  T.  Cooper  for  his  damages  aforesaid,  and  that  the  said  sheriff'  should  have 
there  then  that  writ ;  which  said  writ  afterwards,  and  before  the  delivery  thereof  to 
the  said  sheriff  as  hereinbefore  mentioned,  to  wit,  on  &c.,  was  duly  indorsed  with  a 
direction  to  the  said  sheriff  to  levy  1081.  19s.  with  interest  thereon,  as  in  the  said  writ 
mentioned,  besides  11.  10s.  for  fieri  facias  and  warrant,  also  sheriff"s  poundage,  officer's 
fees,  and  all  [143]  other  incidental  expenses;  and  which  said  writ,  so  indorsed,  after- 
wards, and  before  the  said  execution  thereof,  to  wit,  on  &c.,  was  delivered  to  the  now 
defendant,  who  then  and  from  thence  until  and  at  and  after  the  execution  of  the  said 
writ,  was  the  sheriff'  of  the  said  county  of  Chester,  to  be  executed  in  due  form  of  law  ; 
by  virtue  of  which  said  writ,  the  defendant,  so  being  the  sheriff'  of  Chester  aforesaid, 
afterwards,  and  before  the  return  of  the  said  writ,  and  at  the  said  time  when,  &c., 
did  seize  and  take  in  executiou  the  said  goods  and  chattels  of  the  said  J.  Ford,  for 
the  purpose  of  levying  the  monies  so  directed  to  be  levied  by  the  said  indorsement  on 
the  said  writ,  and  by  the  said  warrant,  as  aforesaid,  and  did  then,  by  sale  thereof, 
levy  a  certain  sura  of  money,  to  wit,  the  sum  of  £100,  part  and  parcel  of  the  debt 
and  damages,  costs  and  charges,  as  aforesaid,  as  he  lawfully  might  for  the  cause  afore- 
said ;  which  are  the  said  several  alleged  trespasses  whereof  the  plaintiff  hath  above 
complained  against  the  defendant.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  said  plea  amounts  to  the  general 
issue,  or  to  an  arguniontative  traverse  that  the  goods  and  chattels  in  the  declaration 
mentioned  were  the  goods  and  chattels  of  the  plaintift',  and  gives  no  colour  of  title  to 
the  plaintiff',  and  should  have  been  pleaded  by  way  of  a  direct  denial  that  the  said 
goods  and  chattels  were  the  plaintiti"s  at  the  time  when  &c.  :  and  also  for  that  the 
allegation  in  the  plea,  that  the  defendant  did  seize  and  take  in  execution  the  said 
goods  and  chattels  of  the  said  J.  Ford,  is  unintelligible  and  ambiguous,  inasmuch  as 
no  particular  goods  and  chattels  of  the  said  J.  Ford  are  previously  mentioned  in  the 
plea  or  declaration  ;  and  if  the  defendant  means  thereby  that  he  took  the  goods  and 
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chattels  in  the  declar.itioii  mentioned,  he  should  have  averred  directly  that  thej'  were 
the  goods  and  chattels  of  J.  Ford  at  the  said  time  when  &c.  :  and  for  that  the  aver- 
ment in  the  plea,  "  which  are  the  said  several  alleged  tres-[144]-passes,  of  which  the 
plaintitr  hath  ahove  thereof  complained,"  is  repugnant  to  and  inconsistent  with  the 
fore"oing  allegations  of  the  plea,  or  is  at  least  only  an  argumentative  and  not  a  direct 
allegation  that  the  goods  and  chattels  in  the  declaration  mentioned  were  the  goods 
and  chattels  of  the  said  J.  Ford  :  and  also  for  that  the  plea  does  not  traverse,  nor 
confess  and  avoid,  the  trespasses  as  to  the  cattle  or  effects  in  the  declaration  mentioned, 
nor  even  as  to  the  goods  and  chattels  therein  mentioned,  and  leaves  the  declaration 
wholly  unanswered,  as  to  the  trespasses  to  the  cattle  and  eflfects  therein  mentioned. 
Joinder  in  demurrer. 

Welshy,  in  support  of  the  demurrer.  This  plea  is  clearly  bad.  It  does  not  admit 
a  conversion  ;  or  if  it  does,  it  amounts  to  an  argumentative  traverse  of  the  plaintiff's 
possession  ;  it  gives  no  colour  to  the  plaintiff;  it  does  not  even  contain  a  direct  allega- 
tion that  the  goods  seized  were  the  goods  of  Ford.  He  was  stopped  by  the  Court, 
who  called  on 

Atkinson  to  support  the  plea.  The  plea  is  good  by  way  of  confession  and  avoid- 
ance. The  question  depends  on  the  effect  of  the  plea  of  "  not  possessed,"  in  such  an 
action  Here  the  plea  admits  an  actual  possession  of  the  goods  seized  in  the  plaintiff, 
but  alleges  that  they  were  the  goods  of  Ford,  against  whom  the  execution  issued ; 
and  it  concludes  with  an  averment  of  qufe  est  eadem.  [Lord  Abinger,  C.  B.  It  seems 
to  be  a  contradiction  in  terms ;  the  defendant  says  that  he  seized  the  goods  of  another 
man,  which  is  the  same  seizure  that  the  plaintiff  complains  of  in  respect  to  his  goods.] 
In  an  action  of  trespass,  the  plea  of  "  not  possessed  "  does  not  put  in  issue  the  property 
in  the  goods,  but  only  the  fact  of  possession  ;  in  the  present  case,  therefore,  the  plain- 
tiff must  have  obtained  a  verdict  on  that  [145]  plea,  because  he  had  the  possession, 
though  the  property  was  in  another.  In  the  late  case  of  Wldttington  v.  Boxall 
(12  Law  J.,  N.  S.,  Q.  B.,  318),  which  was  an  action  of  trespass  for  breaking  and 
entering  the  plaintiff's  close  called  the  garden,  and  gathering  his  fruit,  to  which  the 
defendant  pleaded  that  the  close,  trees,  and  fruit  were  not  the  property  of  the  plaintiff', 
the  Court  of  Queen's  Bench,  after  full  consideration,  held  that  the  plea  put  in  issue 
the  possession  only,  and  not  the  title  to  the  close.  [Parke,  B.  The  case  of  Pvmell 
V.  Yoimg  (3  M.  &  W.  288)  is  a  decision  of  this  Court  to  the  contrary.  But  in  truth 
the  case  of  JVhittingtmi  v.  Bo.mll  has  no  application  to  the  present  case,  which  is  an 
action  for  a  trespass  to  goods :  here  the  only  question  is,  whether  it  can  be  any  justifi- 
cation for  taking  the  plaintiff's  goods,  to  shew  that  a  writ  issued  against  the  goods  of 
another  person  ]  It  must  be  conceded,  that,  if  Puniell  v.  Yoking  be  still  law,  this  plea 
cannot  be  supported ;  but  that  case  seems  to  ha\-e  been  overruled  by  IVhittington  v. 
Boxall. 

Parke,  B.  The  defendant  should  have  denied  that  they  were  the  goods  of  the 
plaintiff.  The  doctrine  laid  down  by  the  Court  of  Queen's  Bench  in  the  case  of 
IFhillinghn  v.  Boxall  is  applicable  to  land,  and  not  to  goods.  How  can  a  defendant 
dispute  the  plaintiff's  title  to  goods,  except  by  denying  his  possession  ?  there  is  no 
plea  of  liberum  tenementum  in  such  a  case.  'This  Court  and  the  Court  of  Queen's 
Bench  have  certainly  come  to  a  different  decision  on  the  saiTie  point;  the  Court  of 
Queen's  Bench  having  held  that  thei-e  ought  to  be  a  special  plea  in  order  to  dispute 
the  plaintiff's  title,  as  distinguished  from  his  mere  possession :  we  have  thought 
difterently.  Before  the  New  Rules,  the  general  issue,  not  guilty,  put  in  issue  the 
plaintiH's  title,  because  under  that  plea  the  defendant  might  dispute  both  the  fact  of 
the  trespass,  and  also  the  fact  that  [146]  it  was  commi'tted  on  the  plaintift"s  close, 
^ow,  the  plea  denying  the  close  to  be  the  plaintiff's  is  a  denial  of  his  title  to  the  same 
extent  as  he  would  have  been  obliged  to  prove  it  under  the  general  issue.  In  this  case, 
however,  the  complaint  is,  that  the  defendant  took  the  plaintiff's  goods  ;  if  they  are 
not  the  plaintiff's  goods,  the  defendant  should  have  traversed  that  allegation. 

Lord  Abinger,  C.  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiff. 

SoRSBiE  AND  OTHERS  V.  Park.  Exch.  of  Pleas.  Nov.  \5,  1843.-Special  case. 
1  he  declaration,  in  covenant,  stated  that  the  defendant  and  others  having  formed 
a  scheme  for  erecting,  by  subscription,  a  corn-market  at  Newcastle-upon-Tyne, 
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executed  a  deed-poll,  whereby  they  did,  for  themselves  severally  and  respectivclj', 
covenant,  promise,  and  agi'ee  to  and  with  each  other  to  advance  and  pay  the 
several  sums  of  money  subscribed  and  placed  opposite  their  respective  names,  for 
erecting  the  corn-market,  subject  to  such  alterations  as  should  be  thought 
convenient  by  the  general  committee  appointed  by  the  subscribers,  within  four 
years,  and  also  to  make  such  payments  in  I'espect  of  the  said  shares  as  should  be 
deemed  expedient  by  such  committee  ;  and  the  said  subscribers  and  the  defendant 
did,  for  themselves  severally  and  respectively,  and  for  their  respective  executors 
and  administrators,  severally  promise  and  agree  with  the  plaintiffs,  in  case  of  the 
default  of  such  committee  to  require  such  payments  within  four  years,  then  to 
make  such  payments  unto  such  persons  and  in  such  proportions  as  should  be 
required  by  the  plaintiffs.  It  then  averred  that  the  plaintiH's  did  not  subscribe 
any  sum  of  money,  but  became  parties  to  the  deed,  in  order  that,  in  ca.se  of  the 
default  of  the  committee  to  require  such  payments  within  four  years,  they  might 
receive  or  appoint  such  payments  from  the  subscribers,  on  behalf  of  the  mayor, 
&c.  ;  that  the  defendant  subscribed  to  the  deed  for  the  sum  of  £500  ;  that  the 
committee  made  default  in  requiring  the  shareholders  and  the  defendant  to  make 
any  payment  within  four  years  :  wherefore  the  plaintiffs,  after  the  said  four  years, 
required  the  defendant  to  pay  £150  in  respect  of  his  shares.  Breach,  the  non- 
payment thei'eof.  The  Court  were  to  be  at  liberty  to  refer  to  the  deed-poll ;  and, 
on  reference  to  it,  it  appeared  that  the  covenant  was  by  the  subscribers  to  and 
with  each  other,  and  to  and  with  the  plaintiffs : — Held,  that  this  was  prima  facie 
a  joint  covenant  with  the  subscribers  and  the  plaintiffs,  and  not  a  several 
covenant  with  the  plaintiffs  alone  ;  secondly,  that  it  did  not  appear  from  the 
deed  that  the  plaintiff's  had  a  separate  interest,  and  that  the  subscribers  and  the 
plaintiff's  ought  to  have  sued  jointly. — Where  the  words  of  a  covenant  are 
expressly  joint,  it  will  be  .so  construed,  although  the  interest  may  be  several,  and 
vice  versa  ;  but  where  the  words  are  ambiguous  in  this  respect,  they  may  be 
construed  to  be  joint  or  several,  according  to  the  interest. 

[S.  C.  13  L.  J.  Ex.  9.     Referred  to.  Palmer  v.  3Ialkt,  18S7,  36  Ch.  D.  421.] 

This  was  an  action  of  covenant,  tried  at  the  Northumberland  Summer  Assizes, 
1842,  when  a  verdict  was  [147]  found  for  the  plaintiff's  on  all  the  issues,  subject  to  the 
opinion  of  the  Court  on  the  following  special  case  : — 

The  declaration  stated,  that  whereas,  after  the  passing  of  a  local  act  of  Parliament, 
26  Geo.  3,  intituled  "  An  Act  for  widening,  &c.  the  streets  and  other  pulilic  places, 
and  for  opening  new  streets,  markets,  and  passages  within  the  town  of  Newcastle-upon- 
Tj'ne,"  &c.,  and  before  the  making  of  the  articles  of  agreement  and  deed-poll  therein- 
after mentioned,  to  wit,  on  &c.,  a  certain  scheme  was  set  on  foot  and  entertained  by 
divers  persons,  and,  amongst  others,  by  T.  Featherston,  T.  Doubledaj^,  J.  C.  Anderson, 
J.  R  Featherston,  and  T.  Anderson,  the  defendant,  the  then  mayor,  aldermen,  and 
common  council  of  the  town  of  Newcastle-upon-Tyne  for  the  time  being,  and  the 
mayor  and  burgesses  of  the  same  town,  viz.  a  .scheme  for  erecting  and  completing,  by 
subscription,  in  the  same  town,  a  covered  corn-market  or  corn-exchange,  with  avenues 
and  appi'oaches  thereto,  and  for  the  purchase,  by  the  said  mayor,  <<ic.,  of  the  same 
market  when  erected  and  completed  :  and  whereas,  by  certain  articles  of  agreement 
made  and  entered  into  beween  the  said  T.  F.,  T.  I).,  J.  C.  A.,  J.  R.  F.,  and  F.  A., 
being  five  of  the  subscriliers,  of  the  first  part ;  the  mayor,  aldermen,  and  common 
council,  of  the  second  part ;  and  the  mayor  and  burgesses  of  the  said  town,  of  the  third 
part ;  it  was  witnessed,  that  they  the  parties  thereto  of  the  first  part,  at  the  request 
of  the  said  mayor,  &c.,  for  themselves  and  each  and  every  of  them,  their  and  each 
and  every  of  their  heirs,  executors,  and  administrators,  jointly  and  severally  did,  and 
each  of  them  did,  in  considei'ation  of  the  sum  of  £5000,  to  be  paid  as  thereinafter 
mentioned,  covenant,  promise,  declare,  and  agree  to  and  with  the  said  mayor, 
aldermen,  and  common  council,  and  their  successors,  and  to  and  with  the  said  mayor 
and  burgesses  and  their  successors,  in  manner  following,  that  is  to  say,  that  they  the 
said  persons,  parties  [148]  thereto  of  the  first  part,  should  and  would,  within  the 
space  of  four  years  from  the  date  thereof,  make,  erect,  &c.  a  covered  corn-market  or 
corn-exchange,  with  avenues  and  approaches  thereto,  and  also  should  and  would,  as 
soon  as  conveniently  might  be  aftei*the  making  and  erecting  of  the  said  corn-market 
or  corn-exchange,  sell  and  convey  the  same,  and  the  freehold  and  inheritance  thereof. 
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unto  iuid  to  tlic  use  of  the  said  mayor  and  burges.ses,  and  their  successors,  at  or  for 
the  price  or  sum  of  £.5000.  [Then  followed  a  covenant,  by  the  mayor,  aldermen,  and 
common  council,  and  the  ma3'or  and  burgesses,  to  purchase  the  said  corn-market  at 
the  said  sum  of  £.5000.]  And  whereas  the  covenants  and  agreements  so  entered  into 
by  the  said  parties  thereto  of  the  said  first  part  were  so  entered  into  by  them  for  and 
on  behalf  of  themselves  and  others,  the  subscribers  thereinafter  mentioned  :  and 
whereas,  also,  for  carrying  into  effect  the  said  scheme,  by  a  certain  deed-poll  of  even 
date  with  the  said  articles,  the  several  persons  whose  hands  and  seals  were  thereunto 
subscribed  (of  whom  the  defendant  was  one,  and  the  said  T.  F.,  T.  D.,  J.  G.  A., 
J.  R.  F.,  and  T.  A.,  were  others)  did,  for  themselves  severally  and  respectively,  and 
for  their  respective  heirs,  executors,  and  administrators,  thereby  severally  covenant, 
promise,  and  agree  to  and  with  each  other,  and  the  executors,  administrators,  and  assigns 
of  each  other  respectively,  to  advance  and  pay  the  several  sums  of  money  respectively 
subscribed  and  placed  opposite  their  respective  names,  for  the  purpose  of  erecting  a 
corn-market  in  Newcastle-upon-Tyne,  subject  to  such  alterations  as  should  be  thought 
convenient  by  the  general  committee  for  the  time  being  appointed  by  the  subscribers,  and 
also  to  complete  the  said  corn-market  within  four  years,  and  also  to  make  such  payments 
in  respect  of  the  said  several  and  respective  shares  as  should  be  deemed  expedient  by 
such  committee  ;  and  the  said  several  persons  whose  hands  and  seals  were  so  to  the  said 
[149]  deed-poll  subscribed  and  set  as  aforesaid,  of  whom  the  said  defendant  was  one, 
did,  for  themselves  severally  and  respectively,  and  for  their  respective  heirs,  executors, 
and  administrators,  severally  promise  and  agree  to  and  with  the  plaintiff's  in  manner 
following,  that  is  to  say,  in  case  of  the  default  of  such  committee  to  require  such 
payments  within  four  years,  then  to  make  such  payments  unto  such  persons,  and  at 
such  times  and  in  such  proportions,  as  should  be  required  by  the  plaintiffs,  and  that 
the  said  monies  should  be  applied  for  the  purposes  aforesaid,  or  some  of  them,  in  such 
manner  as  the  said  mayor,  &c.  should  direct.  And  the  plaintiffs  say,  that  they  did 
not,  nor  did  any  of  them,  subscribe  any  sum  or  sums  of  money  for  the  purposes  in  the 
said  deed-poll  mentioned,  or  any  of  them;  and  that  they  became  parties  to  the  said 
deed-poll,  and  such  covenants  therein  as  above  mentioned,  in  order  that  they,  in  case 
of  the  default  of  the  committee  in  the  deed-poll  mentioned  to  require  such  payments 
within  four  years  next  ensuing  the  date  thereof,  might  receive  or  appoint  such  payments 
from  the  said  subscribers,  for  and  on  behalf  of  the  said  mayor,  &c  ,  to  the  intent  that 
the  first-recited  articles  of  agreement  might  be  carried  into  full  effect.  And  the 
plaintiff's  further  say,  that  the  said  defendant  did,  on  &c.,  subscribe  the  said  deed  poll 
for  the  sum  of  £500,  which  was  then  and  there  subscribed  and  placed  by  the  said 
defendant  opposite  to  his  seal  and  name ;  that,  after  the  making  of  the  said  deed-poll, 
a  general  committee  was  appointed  in  pursuance  of  the  said  deed,  and  that  the  said 
committee  did  make  default  in  requiring  the  shareholders,  and,  amongst  others,  the 
defendant,  to  make  any  payment  in  respect  of  their  respective  shares,  exceyjt  to  an 
amount  after  the  rate  of  £20  per  cent,  upon  each  of  the  said  shares,  within  the  space 
of  four  years  from  the  date  of  the  said  deed  ;  that  thereupon  the  plaintiff's,  after  the 
expiration  of  the  said  four  years,  and  a  reasonable  time  before  the  day  [150]  of  payment 
thereinafter  next  mentioned,  to  wit,  on  &c.,  did  give  notice  and  require  the  defendant 
to  pay,  on  &c ,  to  William  Chapman,  Esq.,  at  &c.,  the  sum  of  £150,  for  and  in  respect 
of  his  said  shares,  being  a  call  after  the  rate  of  £30  per  cent,  upon  his  said  shares,  to 
be  applied  for  the  purposes  mentioned  in  the  said  deed,  or  some  of  them.  Breach, 
the  non-payment  thereof  at  the  time  and  place  mentioned  in  the  notice,  or  at  any  time 
smce,  to  the  said  W.  Chapman,  or  to  the  plaintiff's,  or  any  person  on  their  behalf. 

The  defendant  pleaded  non  est  factum,  and  several  special  pleas. 

The  Court  was  to  be  at  liberty  (inter  alia)  to  refer  to  the  deed-poll  and  the  articles 
of  agreement. 

It  was  proved  that  certain  alterations  had  been  made  in  the  deed  prior  to  its 
execution,  for  the  purpose  of  giving  the  corporation  some  control  in  the  execution  of 
the  contract,  and  to  facilitate  the  performance  of  the  articles  of  agreement.  The  case 
tor  tbe  plaintiffs  having  been  closed,  a  verdict  was  taken  for  them,  by  consent,  upon 
all  the  issues,  damages  £150,  subject  to  the  following,  amongst  othei-,  objections  on 
the  part  of  the  defendant :— That,  as  to  the  first  issue,  there  was  a  material  variance 
between  the  deed-poll  set  out  in  the  declaration,  and  the  instrument  off^ered  in  proof; 
and,  secondly,  that  the  plaintiff's  could  not  sustain  the  present  action  on  the  deed 
otlered  in  proof,  without  joining  other  parties  as  plaintiff:'s.     If  the  Court  should  he 
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of  opinion,  iinrler  these  circumstances,  tliat  the  verdict  ought  to  have  been  for  the 
defendant  upon  the  first  or  other  issues,  the  verdict  upon  such  issues  or  issue  was  to 
be  set  aside,  and  a  verdict  entered  for  the  defendant ;  but  otherwise  the  present  verdict 
was  to  stand. 

The  deed-poll  to  which  reference  is  made  in  the  case  commenced  as  follows  : — We 
whose  hands  and  seals  are  hereunto  sul)scribed  and  set,  for  ourselves  severally  and  [151] 
respectively,  and  for  our  respective  heirs,  executors,  and  administrators,  do  hereby 
severally  covenant,  promise,  and  agree  to  and  with  each  other,  and  the  executors, 
administrators  and  assigns  of  each  other  respectively,  and  to  and  with  Benjamin 
Sorsbie,  George  Shadforth,  and  William  Smith,  [the  plaintiffs],  their  executors  and 
administrators,  in  manner  following,  that  is  to  say  :  To  advance  and  pay  the  several 
sums  of  money  respectively  subscribed  and  placed  by  us  opposite  to  or  against  our 
respective  seals  and  names  hereunder  written,  for  the  purpose  of  purchasing  and  pulling 
down  and  removing  the  houses,  shops,  &c.  ;  and  also  for  the  purpose  (if  the  general 
committee  for  the  time  being  appointed  by  the  subscribers  hereunto  or  the  major  part 
of  them  assembled  at  any  meeting  shall  deem  it  expedient)  of  obtaining  or  endeavouring 
to  obtain  an  act  or  acts  of  Parliament  for  authorizing  the  purposes  aforesaid  ;  and  also 
to  complete  the  corn-exchange  and  corn-market  and  other  buildings  and  improvements 
comprised  and  described  in  such  plan  and  specification  as  aforesaid  within  the  space  of 
four  years ;  and  also  to  make  such  payments  for  and  in  respect  of  our  several  and 
respective  shares  hereinafter  mentioned  to  such  person  and  persons,  and  at  such  times, 
and  in  such  proportions  as  shall  be  deemed  expedient  and  required  by  such  committee 
as  aforesaid  for  all  or  any  of  the  purposes  aforesaid.  And  in  case  of  the  default  of 
such  committee  to  require  such  payments  within  the  space  of  four  years  next  ensuing, 
then  unto  such  person  and  persons,  and  at  such  times,  and  in  such  proportions  as  shall 
be  required  by  the  said  B.  Sorsbie,  G.  Shadforth,  and  W.  Smith,  or  the  survivor  of 
them,  or  the  executors  of  such  survivor  ;  atid  then  the  said  monies  shall  be  applied 
for  the  purposes  aforesaid  or  some  of  them  in  such  manner  as  the  mayor,  aldermen, 
and  common  council  of  the  said  town  of  Newcastle-upon-Tyne  for  the  time  being,  or 
the  major  part  of  them,  shall  direct.  And  it  was  further  mu-[152]-tually  understood 
and  agreed  by  and  between  them  respectively,  that  each  of  them  subscribing  the  sum 
of  £50  for  the  purposes  aforesaid  should  have  and  be  entitled  to  one  share  of  and  in 
the  said  intended  exchange,  market-houses,  shops,  and  premises,  and  the  benefit  and 
advantage  resulting  therefrom,  (the  whole  shares  thereof  not  exceeding  nine  hundred), 
in  respect  of  each  sum  of  £50  so  subscribed,  and  so  in  proportion  for  as  matiy  sums 
of  £50  as  they  should  respectively  subscribe  for.  And  that  such  subscriber  should 
only  be  answerable  or  responsible  to  the  amount  of  the  share  or  shares  placed  by  him 
opposite  to  his  name  as  aforesaid,  and  not  to  any  greater  amount,  for  or  in  respect  of 
any  of  the  purposes  aforesaid. 

Stephen  Temple,  for  the  plaintififs.  The  question  is,  whether  the  plaintifi's  are 
entitled  to  sue  alone  upon  this  covenant,  or  whether  the  other  subscribers  ought  to 
have  been  joined  with  them.  The  defendant  contends,  that,  this  being  a  covenant 
with  the  subscribers  and  the  plaintifi's,  the  subsciibers  ought  to  be  joined.  The  rule 
is,  that  where  the  interests  are  several,  although  the  covenant  is  joint  in  its  form,  the 
parties  may  sue  separately.  In  the  notes  to  Ecdeston  v.  C'lipftham  (1  Wms.  Saund.  p. 
155  a.,  note  (c)),  it  is  said,  "So,  though  a  man  covenant  with  two  or  more  jointly,  yet,  if 
the  interest  and  cause  of  action  of  the  covenantees  be  several  and  not  joint,  the  covenant 
shall  be  taken  to  be  several,  and  each  of  the  covenantees  may  bring  an  action  for  his 
particular  damage,  notwithstanding  the  words  of  the  covenant  are  joint ;  "  for  which  is 
cited  Windham's  case  (5  Rep.  7).  [Parke,  B.  I  think  there  ought  to  be  some  words  capable 
of  that  construction.  When  the  words  are  ambiguous,  then  they  may  be  construed 
according  to  the  interest.]  In  Mr.  Preston's  editioTi  of  Shep.  Touch.  16(i,  some 
important  observations  are  made  on  this  subject.  Mr.  Preston  says,  [153]  "  On  the 
subject  of  joint  and  several  covenants,  that  eminent  lawyer,  Sir  Vicary  Gibbs,  assumed 
that  covenants  must  necessarily  be  joint  or  several,  according  to  the  interest.  The 
language  was,  'Wherever  the  interest  of  parties  is  separate,  the  action  may  be  several, 
notwithstanding  the  terms  of  the  covenant  on  which  it  is  founded  may  be  joint ;  and 
where  the  interest  is  joint,  the  action  must  be  joint,  although  the  covenant,  in  language, 
purports  to  be  joint  and  several:'  James  v.  Emery  (5  Price,  533).  With  great 
deference,  however,  the  correct  rule  is,  that,  by  express  words,  clearly  indicative  of 
the  intention,  a  covenant  may  be  joint,  or  joint  and  several  to,  or  with,  the  covenantors 
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or  covenantees,  notwithstanding  the  interests  are  several  :  Salk.  393  ;  2  Roll.  Abr.  419. 
So  thev  may  he  several,  although  the  interests  are  joint :  Williams's  note  to  1  Saund. 
154,  155.  But  the  implication  or  construction  of  law,  when  the  words  are  ambiguous, 
or  are  left  to  the  interpretation  of  law,  will  be,  that  the  words  have  au  import  corre 
sponding  to  the  interest,  so  as  to  be  joint  when  the  interest  is  joint,  and  several  when 
the  interest  is  several ;  notwithstanding  language  which,  under  different  circumstances, 
would  give  to  the  covenant  a  different  effect."  The  cases  cited  by  Mr.  Preston,  how- 
ever, do  not  support  him  in  the  qualification  he  would  introduce  into  the  rule  laid 
down  in  Jarru^f  v.  Emery.  In  Slingsbi/s  case  (5  Rep.  18  a.),  where  the  covenant  was 
held  to  be  joint,  the  words  were  cum  quolibet  et  qualibet  eorum :  which  shews  that, 
in  construing  a  covenant,  the  interest  of  the  parties  is  rather  to  be  regarded  than  the 
precise  language  of  the  deed.  In  IFindham's  case,  the  Court  construed  the  woitIs  of 
the  lease  distributively,  reddendo  singula  singulis,  and  it  is  there  said,  that  "the  joint 
words  of  the  parties  shall  l)e  taken  respective  and  severally.  1.  Sometimes  in  respect 
of  the  several  interests  of  the  grantors;"  of  which  instances  are  given.  "2.  Some- 
times in  respect  of  the  [154]  several  interests  of  the  grantees,  &c.  One  joint  covenant 
shall  be  taken  several  in  respect  of  the  several  interests  of  the  covenantees."  In  all 
cases  where  the  words  are  joint,  if  the  interest  be  several,  the  covenant  must  be  taken 
to  be  several.  [Parke,  B.  The  woids  are  to  be  construed  to  be  several,  if  they  are 
capable  of  it,  and  the  interest  be  several  ;  but  if  the  words  are  joint,  they  cannot  be 
so  construed.  That  is  what  Mr.  Preston  means — where  the  words  are  expressly  joint, 
the  interest  being  several  cannot  control  them.  I  think  you  will  find  no  case  that  goes 
so  far  as  to  sa)'  that  the  deed  can  be  construed  according  to  the  interest,  where  the 
words  are  unambiguous,  and  not  capable  of  more  than  one  meaning.]  Here,  if  the 
whole  context  of  the  deed  be  considered,  the  words  are  not  unambiguous,  and  there 
appears  to  be  a  diHerent  interest  between  the  subscribers  and  the  plaintiffs :  for 
although,  as  respects  the  first  four  years,  the  covenant  of  the  defendant  is  made  jointly 
with  the  other  subscribers,  yet,  after  that  time,  (and  the  action  is  for  a  breach  of  the 
covenant  after  the  expiration  of  the  four  years),  the  covenant  is  with  the  plaintifi's 
alone.  During  the  first  four  years  everything  is  to  be  managed  by  the  committee  of 
subscribers  ;  but  after  the  four  years  the  committee  have  nothing  to  do  with  it,  but 
the  money  is  to  be  paid  to  such  persons  as  shall  be  required  by  the  plaintifls :  after 
that  period  the  interest  of  the  subscribers  terminates.  As,  theiefore,  the  plaintiffs, 
after  the  expiration  of  the  four  years,  have  an  interest  distinct  from  that  of  the  other 
subscribers,  the  action  is  properly  brought  by  them  without  joining  the  other 
covenantees.  Eftect  cannot  be  given  to  the  deed-poll,  without  construing  the  interest 
to  be  several.  The  ground  on  which  a  separate  action  cannot  be  brought  when  the 
interest  is  joint  is,  that  several  actions  might  be  brought  for  one  and  the  same  thing. 
[Lord  .\binger,  C.  B.  Had  not  each  individual  shareholder  a  joint  interest  in  the 
speculation  during  the  whole  period  ?]  It  may  or  may  not  be  that  the  subscribers 
may  [155]  have  an  interest  to  the  end  and  completion  of  the  contract.  Unless  it 
necessarily  follows  that  all  the  subscribers  have  an  interest  in  carrying  it  into  effect, 
the  corporation  should  do  so.  In  Withers  v.  Bircham  (3  B.  &  Cr.  255),  where,  by  deed 
reciting  the  previous  grant  of  two  distinct  annuities  to  A.  and  B.  during  the' life  of 
the  grantors  and  the  survivor,  it  was  witnessed  that  C.  covenanted  with  A.  and  B , 
and  their  executors,  to  pay  the  annuities,  or  either  of  them,  when  the  grantors  should 
make  default  in  payment,  and  A.  died ;  it  was  held,  that,  the  interest  in  the  annuities 
being  several,  the  covenant  was  also  several,  and  that  the  annuity  granted  to  A.  being 
in  arrear,  his  executor  might  maintain  an  action  against  C. '  There  the  Court 
recognizes  the  rule  established  by  the  authorities  cited  in  the  note  to  Erclesfon  v.  CH])- 
sham,  as  being,  "that  wherever  the  interest  of  the  covenantees  is  joint,  although  the 
covenant  be  in  terms  joint  and  several,  the  action  follows  the  nature  of  the  interest, 
and  must  be  brought  in  the  name  of  all  the  covenantees ;  but,  where  the  interest  of 
the  covenantees  is  several,  they  may  maintain  .separate  actions,  although  the  language 
of  the  covenant  be  joint."  It  is  admitted  that  that  case  does  not  carry  the  law  farther, 
but  It  shews  that  the  only  question  is  whether  the  interest  is  several  or  joint ;  and 
this  may  well  bear  the  construction  of  a  separate  covenant.  [Rolfe,  B.  The  only 
ground  for  contending  so  is  the  ditticultv  of  suing  by  all  jointly.  Parke,  B.  Would 
not  that  difficulty  exist  during  the  first  four  years  also'?  Could  the  shareholders  sue 
without  the  plaintiffs  during  the  first  four  years  1]  The  deed  leaves  the  whole  interest 
and  management  to  the  subscribers  for  the  period  of  four  years,  which  was  thought  to 
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be  a  reasonable  time  for  the  contract  to  be  completed.  It  is  not  necessary  for  the 
plaintitl's  to  make  out,  that,  at  the  end  of  [156]  the  four  years,  all  the  subscribers  have 
ceased  to  have  an  interest ;  it  is  sutlicient  to  shew  that  they  may  have  ceased.  The 
intention  was,  that  the  plaintitl's  should  bo  the  persons  to  sue  at  the  expiration  of 
that  period. 

Kelly,  contra.  The  ])laintiffs  cannot  be  allowed  to  sue  alone  without  subverting 
all  the  principles  which  have  been  established  by  a  long  course  of  decided  cases.  This 
is,  in  its  very  terms,  a  joint  covenant,  without  any  words  of  severalt}',  or  from  which 
a  severance  can  be  implied.  The  defendant  covenants  with  the  other  subscribers  and 
with  the  plaintills;  he  does  not  covenant  with  each  of  them.  Then,  upon  all  the 
authorities  and  principles  which  have  been  relied  on  by  the  plaintitl's,  how  does  the 
question  of  interest  arise  ?  In  Withers  v.  Bircham,  there  were  clearly  words  of 
severalty.  Besides,  here,  if  it  be  nece.ssary  to  consider  the  ijuestion  of  interest,  the 
shareholders  had  just  as  much  an  interest  as  in  any  covenant  to  be  performed  within 
the  four  years.     [He  was  then  stopped  by  the  Court.] 

Lord  Abingek,  C.  B.  When  this  case  was  before  u.s  on  a  former  occasion  (in 
Trinity  Term,  184.3),  we  were  anxious  to  have  the  whole  deed  before  us,  that  we 
might  tind  out  of  the  four  corners  of  it,  if  possible,  some  distinct  appearance  of  a 
several  interest,  which  might  authorize  the  construction  Mr.  Temple  contends  for,  and 
tbeiefore  we  desired  it  might  be  produced  before  us  in  such  a  form  as  to  raise  the 
argument  properly  upon  the  deed.  It  is  now  before  us,  and  it  seems  to  me  that  no 
part  of  it  points  out  the  certainty,  or  even  the  probability,  of  a  several  interest  in  the 
parties.  I  think  the  rule  is  plain  and  certain,  and  requires  no  authority ;  it  is 
correctly  stated  by  Mr.  Preston  in  the  [157J  passage  in  Shep.  Touch.,  which 
Mr.  Temple  has  cited.  Where  the  words  of  a  covenant  are  in  their  natuie  ambiguous, 
so  that  they  may  be  construed  either  way,  then  the  deed  in  which  they  are  inserted 
supplies  the  mode  of  their  construction.  If  it  exhibit  a  several  interest  in  the  parties, 
you  may  construe  it  as  a  several  covenant,  and  vice  versa.  But  theie  is  no  rule  to 
say  that  words  which  are  expressly  a  joint  covenant  by  several  persons  shall  be 
construed  as  a  several  covenant,  unless  there  is  something  to  lead  to  that  construction. 
Where  there  are  several  parties,  if  the  interest  is  joint,  the  covenant  is  construed  as  a 
joint  covenant.  If  a  party  covenants  with  A.  and  B.  to  do  something  for  B.,  and  the 
words  themselves  are  otherwise  free  from  ambiguity,  it  must  be  a  joint  covenant.  In 
the  case  of  JVUhers  v.  Bircham  (3  B.  &  Cr.  254;,  the  very  word  "  either  "  introduced  an 
ambiguity  ;  because  it  could  not  have  been  meant  as  a  covenant  that  the  parties  were 
both  to  do  that  which  might  be  done  by  one  otdy ;  the  words  were  "or  either  of 
them,"  and  that  might  be  a  sufficient  reason  in  that  case  why  the  covenant  was  held 
to  be  several,  because  the  interest  was  sevei'al.  But  I  am  sorry  to  say  we  see  no 
ground  upon  this  deed,  or  any  part  of  it  to  justify  such  an  inteipretation.  The 
covenant  is  clearly  a  joint  covenant ;  but,  even  if  it  were  ambiguous,  there  is  nothing 
in  the  whole  of  the  deed  to  shew  that  there  is  such  a  several  interest  as  to  justify  us 
in  construing  it  otherwise.  I  am  afraid,  therefore,  there  must  be  judgment  foi-  the 
defendant  upon  that  issue. 

Parke,  B.  I  concur  with  my  Lord  in  the  view  he  has  taken  of  this  case,  although, 
when  the  case  was  before  the  Court  upon  the  first  argument,  I  had  some  little  doubt 
about  it,  and  was  de.siroas  of  seeing  whether  any  light  could  be  thrown  upon  it  by 
having  the  whole  deed  stated  [158]  upon  the  face  of  the  record,  so  that  we  might 
give  judgment  upon  it,  or  the  parties,  instead  of  amending,  might  have  gone  down  to 
trial,  and  raised  the  same  question  upon  the  plea  of  non  est  factum.  I  think  the 
correct  rule  is  laid  down  by  Gibbs,  C.  J.,  in  the  case  of  James  v.  Emery,  with  the 
qualification  stated  by  Mr.  Preston,  in  the  note  in  Sheppard's  Touchstone,  166.  That 
rule  is,  that  a  covenant  will  be  construed  to  be  joint  or  several  according  to  the  interest 
of  the  parties  appearing  upon  the  face  of  the  deed,  if  the  words  are  capable  of  that 
construction  ;  not  that  it  will  be  construed  to  be  several  by  reason  of  several  interests, 
if  it  be  expiessly  joint.  Suppose  there  were  a  covenant  with  A.  and  B.  jointly,  that 
a  certain  thing  should  be  done  by  the  covenantor;  both  of  those  persons  must  sue. 
But  where  it  appears  upon  the  face  of  the  deed  that  A.  and  B.  have  several  interests, 
the3^  must  sue  separately;  for  though  the  woi'ds  be  prima  facie  joint,  they  will  be 
construed  to  be  several,  if  the  interest  of  either  party  appearing  upon  the  face  of  the 
deed  shall  require  that  construction.  That  1  take  to  be  the  true  rule  ;  and  therefore, 
taking  the  law  to  be  as  I  have  stated  it,  with  the  qualification  atuiexed  to  it  in  the 
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note  of  Mr.  Preston,  the  question  i.s,  whether  there  is  any  interest  appearing  on  the 
deeil  to  ro(|uirc  us  to  construe  what  is  prima,  facie  a  covenant  with  all  the  other 
subscribers  and  with  the  three  plaintiffs,  jointly,  to  be  a  covenant  with  the  plaintiffs 
only,  which  is  stated  to  be  its  legal  effect  in  the  declaration.  Now,  I  cannot  collect 
that  they  had  a  separate  interest  from  all  the  other  subscribers,  either  daring  the  first 
four  years  or  during  the  last  year,  because  during  the  last  year  the  subscribers  had 
such  an  interest  as  to  require  the  other  subscribers  to  pay  towards  carrying  into  effect 
the  purposes  of  the  deed.  Therefore,  the  terms  of  this  instrument  being  a  contract 
piinia  facie  with  the  plaintiff's  and  the  other  subscribers  jointly,  there  appears  to  me 
to  be  no  expression  of  interest  in  the  deed  to  enable  us  to  construe  [159]  its  terms 
otherwise  ;  and,  consequently,  they  ought  all  to  have  sued  jointly. 

GUKNEY,  B.,  and  KoLFE,  B.,  concurred. 

Judgment  for  the  defendant. 

Ckipps  and  Others  v.  William  Davis.  Exch.  of  Pleas.  Nov.  16,  184.3. — To  an 
action  by  the  indorsees  against  the  maker  of  several  promissory  notes,  one  of  which 
was  payable  at  three  months'date,  and  the  others  on  demand,  the  defendant  pleaded, 
that,  after  the  making  of  the  notes,  and  before  the  indorsement  of  any  of  them  to 
the  plaintiffs,  and  whilst  T.  L.  (who  indorsed  to  the  plaintiffs)  was  the  holder  of 
them,  T.  L.  was  indebted  to  the  defendant  and  to  J.  D.,  as  executors,  in  a  sum 
exceeding  the  amount  of  the  notes,  for  money  lent  by  their  testator,  &c.,  in  which 
sum  the  defendant  was  beneficially  interested  as  residuary  legatee  ;  and  that, 
before  the  indorsement  of  the  notes  to  the  plaintiffs,  and  while  T.  L.  was  the 
holder,  it  was  agreed  between  him  and  the  defendant  and  J.  D.,  that  the  amount 
of  the  notes,  and  the  monies  due  thei'eon,  should  be  set  off  and  allowed  to  him 
out  of  the  monies  so  due  from  him  to  them,  and  that  the  defendant  and  T.  L. 
should  mutually  be  discharged  from  that  amount ;  that  the  notes,  and  the  monies 
due  thereon,  were  thereby  satisfied  and  discharged  ;  and  that  they  remained  in 
the  possession  of  T.  L.  until  he  indorsed  them  to  the  plaintiffs,  without  the  consent 
or  fault  of  the  defendant,  and  T.  L.  indorsed  them  to  the  plaintiffs,  and  the 
plaintiffs  took  them,  after  they  had  been  so  satisfied.  Keplication  thereto,  that 
the  notes  were  not  satisfied  and  discharged  as  in  the  plea  mentioned  : — Held,  after 
verdict  for  the  defendant  on  this  issue,  that  the  plea  was  bad,  for  not  shewing 
distinctly  that  the  notes  were  overdue  when  indorsed  bj'  T.  L.  to  the  plaintiffs, 
and  that  the  plaintiffs  were  endorsed  to  judgment  non  obstante  veredicto. — 
T.  L.  being  the  holder  for  value  of  certain  promissory  notes  made  by  the  defendant, 
and  being  indebted  to  the  defendant  and  J.  D.,  as  executors,  in  a  greater  amount, 
it  was  agreed  between  them  that  the  amount  of  the  notes  should  be  set  off  against 
and  satisfied  by  the  same  amount  of  T.  L.'s  debt.  On  that  occasion  the  defendant 
gave  to  T.  L.  a  papei',  in  which  the  amounts  of  the  several  notes,  and  the  interest 
thereon,  were  enumerated,  at  the  foot  of  which  the  defendant  wrote  as  follows  : 
—"8th  June,  1842.  Approved  due  to  T.  L.— W.  Davis."  T.  L.  retained 
possession  of  the  notes,  and  afterwards  indorsed  them  to  the  plaintiffs  for  value. 
In  an  action  by  the  plaintiffs,  as  indorsees,  against  the  defendant,  as  the  maker 
of  these  notes.  Held,  that  the  paper  so  signed  by  the  defendant  was  not  such 
an  acknowledgment  in  writing  as  to  defeat  a  plea  of  the  Statute  of  Limitations, 
inasmuch  as,  coupling  it  with  the  evidence,  no  promise  to  pay  the  debt  could  be 
inferred  from  it.— Qucere,  whether  a  promise  in  writing,  given  by  the  maker  of  a 
promissory  note  to  the  payee,  can  be  made  available  to  defeat  the  Statute  of 
Limitations,  in  an  action  by  a  subsequent  party  to  the  note. 

[S.  C.  13  L.  J.  Ex.  217.] 

Assumpsit.  The  declaration  contained  thirteen  counts  on  promissory  notes  made 
by  the  defendant,  payable  to  Thomas  Lediard  or  his  order,  and  indorsed  by  him  to 
the  plaintiff's.  The  note  mentioned  in  the  second  count  was  payable  at  three  months' 
date  ;  all  the  others  were  payable  on  demand.  The  notes  declared  on  in  the  first  ten 
M)unts  [160]  bore  date  beyond  six  years ;  the  other  three  were  within  the  six  years. 
Ihere  was  also  a  count  on  an  account  stated. 

The  defendant  pleaded,  as  to  all  the  counts  on  the  promissory  notes,  first,  that  he 
did  not  make  them  ;  and,  secondly,  that  Lediard  did  not  indorse  them  to  the  plaintiff's  ; 
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thirdly,  he  pleaded  to  the  first  ten  counts  the  Statute  of  Limitations ;  fourthlj',  to  all 
the  counts  on  the  notes,  that,  after  makini;;  tlio  said  promissory  notes  I'espectively,  and 
befoi-e  the  indorsement  of  any  of  them  by  the  said  Thomas  l<ediard  to  the  plaintiH's, 
and  whilst  the  said  Thomas  Lediard  was  the  holder  of  the  same  respectively,  the  said 
Thomas  Lediard  was  indebted  to  the  defendant  and  to  Jasper  Davis,  as  executors  of 
William  Davis  deceased,  in  a  large  sum  of  money,  greatly  exceeding  the  amount  of 
the  said   several  promissory  notes  and  the  monies  due  thereon,  to  wit,  £3500,  for 
money  lent  by  the  said  William  Davis  deceased,  in  his  lifetime,  to  the  said  Thomas 
Lediard,  at  his  request,  and  for  interest  upon  and  for  the  forbearance  of  monies  due 
and  owing  from  the  said  Thomas  Lediard  to  the  said  William  Davis,  deceased,  in  his 
lifetime,  and  to  the  defendant  and  the  said  Jasper  Davis,  as  executors  as  aforesaid, 
since  the  decease  of  the  said  William  Davis,  by  the  defendant  and  the  said  Jasper 
Davis,  as  executors  of  the  said  William  Davis,  deceased  as  aforesaid,  since  his  decease, 
forborne  to  the  said  Thomas  Lediard,  at  his  request,  for  divers  long  spaces  of  time 
then  elapsed,  and  for  money  found  to  be  due  from  the  said  Thomas  Lediard  to  the 
defendant  and  the  said  Jasper  Davis,  as  executors  as  aforesaid,  on  an  account  before 
then  stated  between  them,  in  which  said  sum  of  money  the  defendant  was  beneficially 
interested  as  residuary  legatee  under  the  will  of  the  said  William  Davis,  deceased,  to 
an  amount  exceeding  the  amount  of  the  said  several  promissory  notes  and  the  monies 
due  thereon,  to  wit,  in  the  whole  amount  thereof  ;  and  the  said  Thomas  Lediard, 
being  so  indebted  to  the  defendant  and  the  said  [161]  Jasper  Davis  as  aforesaid,  it 
was  then,  and  before  the  indorsement  of  the  said  several  promissory  notes,  or  any  or 
either  of  them,  to  the  plaiiititi's,  and  whilst  the  said  Thomas  Lediard  was  the  holder  of 
the  same  respectively,  agreed  between  the  said  Thomas  Lediard,  the  defendant,  and 
the  said  Jasper  Davis,  that  the  amount  of  the  said  several  promissory  notes,  and  the 
monies  due  thereon,  should  be  set  off'  and  allowed  to  the  said  Thomas  Lediard  from 
and  out  of  the  monies  so  due  from  the  said  Thomas  Lediard  to  the  defendant  and  the 
said  Jasper  Davis,  and  that  the  defendant  should  be  discharged  from  the  payment 
of  the  said    several  promissory  notes,  and   the    monies    due  thereon,  and   the  said 
Thomas   Lediard  discharged  from  the  payment  of  so  much  of  the  money  due  from 
him  to  the  defendant  and  the  said  Jasper  Davis,  as  equalled  the  amount  of  the  said 
promissory  notes  and  the  monies  due  thereon  ;  and  the  said  Thomas  Lediard,  and 
the  defendant,  and  the  said  Jasper  Davis,  thereupon   respectively  then   set  oft'  and 
allowed  the  amount  of  the  said  several  promissory  notes,  and  the  monies  due  thereon, 
and  so  much  of  the  said  money  so  due  from  the  defendant  as  equalled  the  said 
amounts  and  monies,  against  each  other,  and  the  said  seveial  promissory  notes,  and 
the  monies   due   thereon,  and  the  said  parcel  of  the  money  so  due  from  the  said 
Thomas  Lediai'd,  were  thereby  then  respectively  satisfied  and  discharged;  and  the 
said  several  promissorj^  notes,  after  the  same  were  so  satisfied  and  discharged,  and 
until   the  same  were  indorsed   to  the  plaintifts,  remained   in   the  possession  of  the 
said  Thomas  Lediard.  without  the  consent  and   against  the   will   of  the  defendant, 
and  without  any  fault  on  his  part,  and  the  said  Thomas  Lediard  indorsed  the  said 
several  promissory  notes  to  the  plaintifi's,  and  the  plaintifts  first  took  and  received 
the  same,  after  the  same  were  so  .satisfied  as  aforesaid,  to  wit,  on  &c.,  and  without  the 
knowledge,  privity,  or  consent  of  the  defendant.     Verification. 

The  defendant  pleaded,  fifthly,  to  the  same  thirteen  [162]  counts,  that  the  said 
several  promissory  notes,  and  the  monies  due  thereon,  were  satisfied  as  in  the  fourth 
plea  mentioned,  and  the  defendant  discharged  from  the  payment  of  the  same 
respectively,  before  the  indorsement  of  the  same,  or  any  of  them,  by  the  said  Thomas 
Lediard  to  the  plaintiflFs,  and  while  the  said  Thomas  Lediard  was  the  holder  of  the 
same  respectively,  to  wit,  on  &c.,  and  the  plaintiffs,  before  and  at  the  said  time  when 
the  said  several  promissory  notes  were  respectively  indorsed  to  them,  had  notice  that 
the  said  several  promissor3'  notes  were  so  satisfied,  and  the  defendant  discharged  from 
the  payment  thereof  as  aforesaid.     Verification. 

Sixthly,  to  the  same  counts,  that  the  said  promissory  notes,  and  the  monies  due 
thereon,  were  so  satisfied,  and  the  defendant  discharged  from  the  pavments  of  the 
amounts  of  the  same  respectively,  as  in  the  fourth  plea  mentioned,  and  the  said  Thomas 
Lediard,  after  the  same  were  so  satisfied,  to  wit,  on  &c.,  indorsed  the  same  to  the 
plaintifts  without  value  or  consideration.  Vei'ification.  Anrl  to  the  last  count  the 
defendant  pleaded  non  assumpsit. 

The  plaintiff  took  issue  on  the  first,  second,  and  last  pleas,   and    traversed  the 
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third  ;  to  the  fourth,  he  replied  that  the  said  promissory  notes  were  not,  nor  was  any 
of  them,  satisKed  or  discharged  in  manner  and  form,  &c. ;  to  the  fifth,  that  when  the 
said  several  promissory  notes  were  indorsed  to  the  plaintiffs,  they  had  not  notice  that 
the  same  were  satisfied,  iVx.,  in  manner  and  form  ;  and  to  the  sixth,  that  the  said 
Tiiomas  Lcdiard  indorsed  the  said  pi'omissory  notes  to  the  plaintifts  for  a  good  and 
valuable  consideration,  to  wit,  the  amount  of  the  said  several  promissory  notes.  Issues 
thereon. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  sittings  at  Guildhall  after  Trinity 
Term,  it  appeared  that  tiio  notes  in  question  were  given  by  the  defendant  to  Lediard, 
who  was  his  attorney,  to  secure  advances  of  cash  made  by  him  from  time  to  time  to 
the  defendant,  and  weie  discounted  [163]  by  Lediard  with  the  plaintiffs,  who  were 
bankers  in  Cirencester.  Lediard  had  also  been  the  attorney  and  confidential  adviser 
of  the  defendant's  late  fathei',  William  Davis,  who  had  been  in  the  habit  of  making 
deposits  and  advances  to  him  on  his  personal  security  or  on  mortgage ;  and  at  the 
time  of  William  Davis's  death,  Lediard  was  indebted  to  him  to  the  amount  of  nearly 
£3000.  For  the  purpose  of  taking  the  case  out  of  the  Statute  of  Limitations,  the 
plaintifts  put  in  evidence  a  paper  signed  by  the  defendant,  dated  Sth  June,  1  842,  being 
an  acconnt  settled  between  him  and  Lediard,  of  the  principal  money  advanced  on  the 
several  promissory  notes  on  which  this  action  was  brought,  (except  that  mentioned  in 
the  fourth  count),  and  interest  thereon  to  the  19th  April,  1842  ;  at  the  foot  of  which 
was  written  by  the  defendant — "8th  June,  1842.  Approved  due  to  Thomas  Lediard. 
— William  Davis."  It  was  contended  for  the  defendant,  that  this  was  not  a  sufficient 
acknowledgment  within  the  9  Geo.  4,  c.  14,  to  take  the  case  out  of  the  statute.  The 
Lord  Chief  Baron  reserved  the  point.  The  defendant  then  gave  evidence  of  an 
agreement  between  him  and  Lediard,  at  the  same  period,  to  the  effect  stated  in  the 
fourth  plea,  and  the  jury  found  for  the  defendant  on  that  issue :  and  under  his 
Lordship's  direction,  the  verdict  was  entered  for  the  defendant,  on  the  issue  arising 
upon  the  Statute  of  Limitation.s,  as  to  the  first  ten  counts  of  the  declaration,  the  notes 
mentioned  in  which  were  of  more  than  six  years'  date,  with  liberty  to  the  plaintifts  to 
move  to  enter  the  verdict  thereon  for  them,  if  the  Court  should  be  of  opinion  that 
the  above-mentioned  paper  was  a  sufficient  acknowledgment  to  satisfy  the  Statute  of 
Limitations.     On  all  the  other  issues  a  verdict  was  taken  for  the  plaintiffs. 

Early  in  this  term,  Erie  obtained  a  rule  nisi  accordingly,  and  also  for  judgment 
non  obstante  veredicto  on  the  fourth  issue,  on  the  ground  that  the  fourth  plea  did  not 
shew  that  the  notes  were  overdue  at  the  time  of  the  indorsement  of  [164]  them  to  the 
plaintiffs  by  Lediard.  On  the  first  point,  he  cited  Clarke  v.  Hooper  (10  Bing.  480; 
4  M.  &  Scott,  353),  Mountsiqjhen.  v.  Brooke  (3  B.  &  Aid.  141),  and  Gale  v.^ Cavern 
(1  Ad.  &  Ell.  102 ;  3  Nev.  &  M.  863). 

Jervis  and  Hoggins  now  .shewed  cause.  First,  as  to  the  sufficiency  of  the  fourth 
plea.  It  undoubtedly  contains  no  allegation,  either  of  notice  to  the  plaintiflTs  of  the 
agreement  therein  mentioned,  or  that  the  notes  were  overdue  at  the  time  when  they 
were  indorsed  to  the  plaintiffs  :  but  it  is  submitted  that  it  is  sufficient,  at  least  after 
verdict.  It  is  no  more  than  a  special  plea  of  payment,  and  may  be  so  viewed.  Now, 
suppose  the  defendant  had  pleaded,  that,  while  Lediard  was  the  holder  of  the 
promissory  notes,  and  before  they  were  indorsed  to  the  plaintiffs,  the  defendant  paid 
the  amount  to  Lediard,  and  such  payment  were  denied  by  the  replication,  that  would 
be  a  good  plea,  because  after  such  payment  the  notes  would  cease  to  be  negotiable. 
[Parke,  B.  Not  the  note  which  was  payable  at  three  months'  date  ;  and  the  plea 
must  be  good  in  toto.]  That  note  could  not  afterwards  be  re-issued  without  a  fresh 
stamp.  But  secondly,  inasmuch  as  the  plea  would  be  no  answer  unless  the  jury  were 
satisfied  that  the  settlement  with  Lediard  was  after  the  notes  became  due,  that  will 
be  taken,  on  this  motion,  to  have  been  proved  at  the  trial.  [Parke,  B.  No  ;  all  that 
would  have  to  be  proved  in  order  to  make  out  the  plea  would  be,  that  the  notes 
were  satisfied  to  Lediard  at  some  time.]  After  verdict,  this  will  be  taken  to  be 
a  good  defence  defectively  stated,  according  to  the  rule  laid  down  in  Stennel  v.  Hogq 
( 1  Saund  1  28,  n.  ( 1 )).  [Parke,  B.  That  rule  applies  where  it  is  essential  to  the  proof 
of  something  which  is  alleged  that  the  fact  in  dispute  should  be  proved.  Here  that 
is  not  so;  taking  all  the  allegations  in  the  plea  as  having  been  proved,  it  was  not 
necessary  to  shew  an  in-[165]-dorsement  after  the  notes  were  due.l  It  appears  from 
the  declaration  that  several  of  the  notes  were  made  after  the  end  of  three  months  at 
which  the  note  mentioned  :n  the  second  count  was  payable,  and  the  plea  alleges  that 
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the  indorsement  to  the  pUiintifTs  was  after  all  the  notes  were  satisfied  to  Lediarrl  ;  it 
must  therefore  have  been  after  the  expiration  of  the  three  months.  [Parke,  B.  lint 
may  not  a  liill  or  note  paj'ahle  on  demand  he  indorsed  over,  there  being  nothing  on 
the  face  of  it  to  shew  that  it  is  overdne  1  The  reason  why  a  party  who  takes  an 
overdue  bill  or  note  takes  it  with  all  its  equities,  is  i)ecause  on  the  face  of  it  it  carries 
suspicion  ;  that  does  not  apply  to  the  case  of  a  bill  or  note  payable  on  demand.] 

The  othei'  question  which  arises  in  this  case  is,  whether  a  written  memi)randuni, 
whereby  the  maker  of  a  promissory  note  admits  the  amount  to  be  due  to  the  payee, 
can  enure  to  the  benefit  of  his  indorsee  :  and  that  depends  upon  the  (luestion,  wdiat  is 
the  operation  and  efl'ect  of  such  an  acknowledgment  on  the  Statute  of  1  limitations'! 
If  it  be  merely  to  shew  that  the  debt  is  not  paid,  any  such  document  is  suflioient  to 
prevent  the  operation  of  the  statute  altogether ;  if  it  be  to  create  a  new  promise, 
founded  on  the  bygone  consideration,  according  to  the  case  of  Tanner  v.  Smart  (6  B. 
&  C.  603 ;  9  I).  &  R.  549),  then  it  is  submitted  that  it  can  enure  only  to  the  benefit 
of  the  party  to  whom  it  was  made,  and  cannot  be  made  available  by  a  subsequent 
indorsee.  [Parke,  B.  Here  the  promise  was  made  to  Lediard,  after  the  notes  were 
due,  he  being  then  the  holder;  afterwards  he  transfers  them  to  the  plaintitV.  That 
promise  created  a  new  debt  to  the  holder,  to  whom  it  was  made  :  then  the  question  is, 
whether  that  promise  does  not  so  attach  itself  to  the  debt  upon  the  notes,  as  that  it  is 
transferred  to  the  indorsee.]  Not  unless  it  can  be  .said  to  revive  the  old  debt.  If  the 
promisee  sues  himself,  he  must  sue  on  the  new  promise,  according  [166]  to  Tanner  v. 
Smarf ;  if  he  afterwards  transfers  the  note,  the  transferee  cannot  sue,  because  the 
original  promise  which  arose  on  the  note,  and  which  was  a  negotiable  promise,  is 
barred  by  the  statute.  In  Ummtstephcn  v.  Brooke,  an  acknowledgment  by  the  defen- 
dants, who  were  acceptors  of  certain  bills  of  exchange,  in  a  deed  between  them  and  the 
drawer,  of  the  existence  of  the  debt  to  the  drawer,  was  held  to  be  sufficient  to  take 
the  case  out  of  the  statute,  in  an  action  by  subsequent  indorsees  ;  but  that  case  was 
decided  on  the  principle  which  was  denied  to  be  law  in  Tanner  v.  Smarl,  that  the 
effect  of  an  acknowledgment  was  to  defeat  the  statute,  merely  by  shewing  that  the 
debt  remained  unpaid.  The  acknowledgment  must  support  the  promise  in  the 
declaration  ;  if  it  does  not,  though  it  may  shew  clearly  that  the  debt  has  never  been 
paid,  the  plaintill'  must  fail.  Now,  how  can  a  promise  to  A.,  which  may  be  in 
consideration  of  a  counter  claim  of  his,  attach  to  and  follow  an  instrument  in  the 
nature  of  a  mercantile  security,  for  the  benefit  of  another  person?  It  is  a  personal 
promise  to  him — a  mere  chose  in  action,  not  transferable.  And  it  is  not  for  the 
convenience  or  security  of  mercantile  transactions  that  overdue  bills  and  notes  should 
be  thus  revived.  It  is  a  new  and  distinct  promise  to  the  party  to  whom  it  is  made, 
and  this  plaintifl'  can  no  more  sue  upon  it,  than  an  executor  upon  a  promise  made  to 
his  testator.  [Alderson,  B,  There  is  the  further  objection,  that  this  evidence  docs 
not  prove  a  new  contract  to  pay  anything  in  future,  but  only  the  performance  of  an 
old  contract.  Parke,  B.  Part-payment  implies  a  promise  to  pay  the  remainder  of  the 
debt ;  but  when  you  pay  the  whole  debt,  what  promise  to  pay  is  there  ?  In  Gale 
V.  Capern  the  form  of  the  pleadings  admitted  a  set-off  to  be  due  to  the  defendant,  unless 
it  was  gone  by  lapse  of  time  ;  the  present  question,  therefore,  did  not  directly  arise.] 

Kobinson  (with  whom  was  Erie),  contni.  The  fourth  [167]  plea  is  clearly  bad  in 
substance.  As  to  the  note  payable  at  three  months'  date,  there  is  no  pretence  for 
saying  that  the  plea  shews  that  that  note  was  indorsed  after  it  was  due.  [Parke,  B. 
The  argument  is,  that  the  plea  speaks  of  monies  due  on  the  notes  at  the  time  of  the 
settlement  with  Lediard.]  But  it  does  not  allege  that  anything  was  due  on  each  of 
them  ;  the  words  are  only  "  the  monies  due  thereon,"  which  is  consistent  with  the 
fact  that  they  were  not  all  due  at  the  time  of  the  agreement.  The  dates  as  stated  in 
the  declaration  are  clearly  immaterial :  it  is  not  alleged  that  the  defendant  made  his 
note,  bearing  date  &c.,  but  only  that  on  &c.,  he  made  his  note.  [Lord  Abinger,  C.  B. 
I  believe  the  Court  are  satisfied  that  the  plea  is  bad,  and  therefore  that  thei'e  is  no 
answer  to  the  counts  which  are  not  answered  by  the  Statute  of  Limitations.  Parke,  B. 
The  plea  is  clearly  bad  as  to  the  note  payable  at  three  months,  which  is  suflicient ; 
and  I  cannot  help  thinking  that  it  is  bad  also  as  to  the  notes  payable  on  demand, 
because  it  is  not  shewn  that  the  plaintiff's  were  in  privity  with  Lediard.]  Urooks  v. 
MiichcU  (8  M.  Si  W.  15)  is  a  distinct  authority  to  shew  that  a  note  paj'able  on  demand 
continues  to  be  negotiable  after  any  lapse  of  time. 

With  respect  to  the  other  point,  the  only  question  raised  at  the  trial  was,  whether 
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tho  iicknowlcdgment  to  Lcdiaid  supported  the  allegation  in  the  declaiation,  of  a 
promise  to  the  plaintili.  [Paike,  B.  The  question  is,  whether  from  such  a  transaction 
you  can  infer  any  promise  to  pay.]  The  law  as  laid  down  in  Tanner  v.  Smart  is  not 
disputed  ;  no  doubt  the  acknowledgment  relied  on  must  be  one  which  is  not  incon- 
sistent with  the  promise  alleged  in  the  declaration.  [Parke,  B.  It  must  be  a  promise 
to  ])ay,  or  an  acknowledgment  from  which  a  promise  is  to  be  inferred,  and  that  must 
support  the  promise  laid  in  the  declaration.]  In  Tanner  v.  Smart  the  promise  was 
only  conditional,  and  [168]  therefore  did  not  support  the  allegation  of  an  absolute 
promise.  The  cases  of  I'iltam  v.  Foster  (1  B.  &  Cr.  248;  2  D.  &  R.  .363),  Atkins  v. 
Tmlifvhl  (2  B.  &  Cr.  23  ;  3  I).  &  R.  200),  and  Sarell  v.  Jflve  (2  East,  409),  rest  on  the 
same  principle.  But  where  the  acknowledgment  is  general  and  unqualified,  and  there 
are  persons  in  existence  capable  of  taking  advantage  of  it,  the  statute  applies.  Lord 
Tenterden  says,  in  Tanner  v.  Smart  (6  B.  &  Cr.  609),  "Upon  a  general  acknowledg- 
ment, where  nothing  is  said  to  pi-event  it,  a  general  promise  may  and  ought  to  be 
implied."  Fearn  v.  Lewis  (6  Bing.  349  ;  4  M.  &  P.  1)  and  Fioutledge  v.  Ramsay  (8  Ad. 
&  E.  221  ;  3  Nev.  &  P.  319)  are  authorities  to  the  same  effect.  The  stat.  9  Geo.  4, 
c.  14,  makes  no  difference  in  the  law,  except  in  requiring  that  it  shall  be  by  written 
evidence  alone  that  the  operation  of  the  Statute  of  Limitations  shall  be  defeated. 
But  what  is  the  promise  of  which  this  writing  is  evidenced  A  promise  to  pay  accord- 
ing to  the  tenor  and  effect  of  the  promissory  notes  ;  that  is,  to  Lediard  or  his  order. 
in  Gilibims  v.  M'Gasland  (1  B.  &  Aid.  690),  the  defendant,  having  entei'ed  into  a  written 
guarantie,  and  become  liable  on  it  at  a  period  of  more  than  six  years  before  the  com- 
mencement of  the  suit,  verbally  promised,  within  six  years,  "that  the  matter  should 
be  arranged  ;"  and  it  was  held  that,  the  Statute  of  Frauds  having  been  once  satisfied 
by  the  original  promise  in  writing,  it  was  not  necessary,  in  order  to  take  the  case  out 
of  the  Statute  of  Limitations,  that  the  latter  promise  should  also  be  in  writing. 
Bayley,  J.,  there  says,  "The  defendant's  liability  is  fixed  by  the  original  promise  in 
writing,  and  the  acknowledgment  within  six  years  is  only  to  shew  that  that  liability 
has  not  been  discharged."  The  promise,  though  a  new  one,  is  a  promise  to  the  same 
tenor  and  effect  as  the  old  one.  The  argument  on  the  other  side  is  founded  on  the 
fallacy  of  supposing  that  there  [169]  must  be  an  express  promise  made  to  the  indorsee  : 
but  that  is  never  so ;  he  always  relies  upon  the  promise  made  to  his  piincipal,  the 
payee,  from  which  the  law  implies  a  promise  to  pay  the  indorsee.  The  promise  is  a 
mere  inference  of  law,  and  so  not  traversable  :  (y-riffitli  v.  Boxhrough  (2  M.  &  VV.  734), 
Sterieker  v.  Barker  (9  M.  &  W.  321).  The  cause  of  action  here  is,  that  the  plaintifts 
are  the  holders  of  certain  promissory  notes,  payable  to  Lediard  or  his  order,  which 
the  defendant  within  six  years  has  acknowledged  to  be  unpaid.  That  acknowledgment 
shews  that  a  cause  of  action  then  existed  somewhere  ;  and  now,  within  six  years,  it  is 
transferred  to  the  plaintifi's.  In  OaJe  v.  Capern  (1  Ad.  &  Ell.  104),  Patteson,  J.,  says, 
"  If  an  acknowledgment  was  made  within  six  years  to  the  then  holder,  does  it  not 
follow,  from  the  negotiable  nature  of  the  instrument,  that  a  subsequent  holder  may 
avail  himself  of  that  acknowledgment,  in  an  action  upon  the  notel"  In  Clarke  v. 
Hooper  (10  Bing.  480;  4  M.  &  Scott,  353),  payment  of  interest,  by  the  maker  of  a 
note,  to  the  personal  representative  of  the  payee,  though  acting  under  a  void  adminis- 
tration, was  held  a  sufficient  acknowledgment  to  take  the  case  out  of  the  statute  ;  yet 
in  that  case  there  was  no  person  at  all  to  take  the  benefit  of  the  new  promise  at  the 
time  when  it  was  made.  [Parke,  B.  The  question  here  is,  whether  the  defendant's 
evidence  does  not  so  explain  the  account,  as  that  no  promise  to  pay  can  be  implied 
from  it]  The  law  implies  a  promise  to  pay  from  an  unconditional  acknowledgment 
pf  the  existence  of  the  debt.  Besides,  the  cross  debt  was  not  due  to  the  defendant 
alone,  but  to  him  and  the  other  executor  jointly.  [Lord  Abinger,  C.  B.  The  question 
IS,  with  what  view  he  .signed  the  paper.  Parke,  B.  Prima  facie  it  satisfies  the  statute  ; 
but  when  the  other  evidence  is  given,  it  shews  that  the  document  was  drawn  up  with 
a  view  to  the  debt  upon  the  notes  being  paid  in  a  [170]  particular  way,  namely,  by 
setting  It  oft'  against  so  much  of  the  debt  due  from  Lediard.]  The  paper  itself  has  no 
reference  whatever  to  any  cross  demand ;  on  the  face  of  it  it  satisfies  the  statute,  and 
the  defendant  has  no  right  to  travel  out  of  it  in  order  to  limit  its  effect. 

Per  Curiam.  The  plaintiff's  are  entitled  to  have  the  rule  made  absolute  for  judg- 
ment for  the  plaintiff'  notwithstanding  the  verdict  for  the  defendant  upon  the  fourth 
plea  ;  the  verdict  to  stand  for  the  defendant  upon  the  third  plea. 

Rule  accordingly. 
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HoOKINCi  AND  AN(JTHEK  V.  ACKAJIAN.  Exch.  of  IMoilS.  Nov.  10,  18l.'{.  -Notic^o  of 
a  docket  having  been  struck  is  not  "notice  of  a  prior  act  of  bankruptcy,"  within 
the  meaning  of  the  2  &  3  Vict.  c.  29. 

[S.  G.  1  D.  &  li.  434  ;  13  L.  J.  Ex.  34.     See  Lucas  v.  Didccr,  1880,  6  Q.  B.  D.  84.] 

A  feigned  issue  having  been  directed  under  the  Interpleader  Act,  to  try  whether 
certain  goods,  the  property  of  one  Thomas  Joyce,  which  had  been  seized  by  the 
plaintiil's  under  an  execution  against  him,  were  liable  to  be  taken  by  them  ;  the  facts 
were  stated  foi'  the  opinion  of  the  Court  in  the  following  case  : — 

The  plaintiil's  having,  on  the  29th  of  November,  lcS42,  commenced  an  action  against 
Thomas  Joyce,  on  the  IcSth  of  January,  1843,  obtained  a  verdict  for  451.  (is.  Gd.  On 
the  19th  of  January  they  received  a  letter  from  Joyce,  in  which,  after  adverting  to 
an  oiler  of  a  composition  made  by  him,  and  accepted  by  them,  he  stated  that  a  creditor 
had  struck  a  docket  against  him,  and  that  the  fiat  would  be  opened  immediately.  On 
the  morning  of  the  20th  of  January,  the  plaintift's  received  a  letter  from  the  solicitors 
of  a  creditor  of  Joyce,  stating  that  their  client  had  struck  a  docket  against  Joyce.  On 
the  2Gth  of  Januar3',  judgment  was  signed  by  the  plaintiff  against  Joyce,  costs  were 
taxed  on  the  31st,  and  execution  issued;  and  on  the  1st  of  [171]  February  the  sherifT 
levied  under  it  upon  the  goods  of  Joyce.  On  the  2nd  of  February  the  sheriff  received 
notice  not  to  sell  the  goods.  A  docket  had,  in  fact,  been  struck  against  Joyce  on  the 
18th  of  January,  but  no  hat  had  issued  thereon  until  the  3rd  of  February.  It  was 
admitted  that  the  bankrupt  had  committed  an  act  of  bankruptcy  bcfoi'c  the  striking 
of  the  docket  against  him,  and  before  the  levy  under  the  execution  ;  but  the  plaintiffs 
had  in  point  of  fact,  at  the  time  of  the  said  levy,  no  notice  of  any  act  of  bankruptcy 
committed  by  him  prior  to  the  levy,  unless  such  notice  were  constituted  by  the 
circumstances  above  stated.  The  defendant  is  the  assignee  of  the  estate  and  effects 
of  the  bankrupt. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  execution  was  valid,  as 
against  the  assignees  of  the  estate  and  effects  of  Joyce,  within  the  protection  of  the 
Stat.  2  &  3  Vict.  c.  29.  If  the  Court  should  be  of  opinion  in  the  atliimative,  judgment 
is  to  be  entered  for  the  plaintiff's  by  confession  ;  if  in  the  negative,  judgment  of  nolle 
pro.sequi  is  to  be  entered. 

E.  V.  Williams,  for  the  plaintifls.  It  is  admitted  in  the  case  that  the  execution 
was  levied  aftei'  the  act  of  bankruptcy,  but  before  the  date  and  issuing  of  the  fiat,  and 
it  would  therefore  be  protected  by  the  2  &  3  Vict.  c.  29,  unless  the  execution  creditor 
had  notice  of  a  prior  act  of  bankruptcy.  It  is  also  admitted  that  the  creditor  had  no 
actual  notice  :  but  it  will  be  said  that  he  had  constructive  notice,  inasmuch  as  he  had 
notice  that  a  docket  had  been  struck.  It  does  not,  however,  follow,  because  a  docket 
is  struck,  that  an  act  of  bankruptcy  has  been  committed.  It  is  true  the  practice 
adopted  by  the  Creat  Seal  is,  that  the  person  stiiking  a  docket  must  make  an  affidavit 
that  he  has  been  informed,  and  veiily  believes,  that  an  act  of  bankruptcy  has  been 
committed  by  the  person  against  whom  the  docket  is  to  be  struck  ;  but  he  may  [172] 
be  misinformed  as  to  the  fact;  and  a  creditor  is  not  bound  to  believe,  from  the  mere 
circumstance  of  a  docket  having  been  struck,  that  an  act  of  bankruptcy  has  been 
committed.  In  Lord  Henley's  Treati.se  on  the  Bankrupt  Laws  (page  53,  3rd  cd.),  it 
is  said  :  "The  affidavit  as  to  the  belief  that  the  trader  has  committed  an  act  of  l)ank- 
ruptcy,  is  often  made  with  a  precipitation  that  is  highly  blameable."  It  has  been  held 
that  a  docket  struck  without  an  act  of  bankiuptcy  having  been  committed,  upon  a 
belief  by  the  creditor  that  it  had,  will  support  a  commission  if  an  intervening  act  of 
bankruptcy  is  committed :  Ex  parte  JVebskr  (2  Glyn.  &  J.  252),  ll^ydown's  case  (14  Ves. 
83),  Ex  'parte  Dufrene{l  Ves.  &  B.  55).  The  affidavit  does  not  state  what  the  particular 
act  of  bankruptcy  is.  In  Ex  parte  JJufrene,  Lord  Eldon  says  :  "  It  is  undeniably  true, 
that  the  law  does  not  require  an  affidavit  of  what  is  the  act  of  bankruptcy  the  witness 
believes  to  have  been  committed.  All  that  is  lequired  is  an  affidavit  of  his  belief  that 
the  party  has  committed  an  act  of  bankruptcy.  In  practice,  1  fear,  though  that  pei-son, 
so  swearing  to  his  belief  that  acts  of  bankruptcy  have  been  committed,  can  never 
enable  himself  to  prove  that  any  one  of  those  facts,  to  his  belief  of  which  he  swears, 
did  exist,  yet,  if  after  the  commission  issued  he  can  prove  some  other  act  of  bank- 
ruptcy, committed  even  in  the  interval  between  the  affidavit  made  and  the  commission 
issued,  of  which  he  knew  nothing,  I  should  be  bound  by  the  law  and  the  practice  to 
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say  the  commission  was  valid."     The  fact  of  a  docket  having  been  struck  only  amounts 
to  this,  that  some  person  has  sworn  that  an  act  of  bankruptcy  has  been  committed. 
In  Hamseii  v.  Eaton  (10  M.  &  W.  21),  this  Court  seems  to  have  thought  that  notice  of 
an  act  of  bankruptcy,  without  stating  the  nature  of  it,  would  be  sufficient  to  put  the 
party  upon  inquiry.     But  how  is  a  party  to  inquire,  where  perhaps  the  act  of  bank- 
[173]  ruptcy  i.s  that  of  a  fraudulent  preference?     If  he  were  to  go  to  the  petitioning 
creditor,  he"  would  perhaps  be  told  he  bad  no  knowledge  of  it,  but  had  been  told  so  by 
some  one  else.    The  meaning  of  the  term  "  notice  "  may  be  collected  fi-om  the  previous 
statutes  relating  to  bankrupts.     The  19  Geo.  2,  c.  32,  s.  1,  protects  payments  made 
by  a  bankrupt  to  a  bona  tide  creditor  "before  such  time  as  the  person  receiving  the 
same  shall  know,  understand,  or  have  notice  that  he  is  become  a  Ijankrupt,  or  that  he 
is  in  insolvent  circumstances."     The  46  Geo.  3,  c.  13.5,  s.  1,  makes  valid  "  all  convey- 
ances by,  all  payments  by  and  to,  and  all  contracts  and  other  dealings  and  tran.sac- 
tions  by  and  with  any  bankrupt  bona  tide  made  or  entered  into  more  than  two  calendar 
months  before  the  date  of  such  commission,  notwithstanding  any  prior  act  of  bank- 
ruptcy committed  by  such  bankrupt,".  .  .  "  provided  the  person  so  dealing  with  such 
Itankrupt  had  not,  at  the  time  of  such  conveyance,  payment,  contract,  dealing,  or 
transaction,  any  notice  of  any  prior  act  of  bankruptcy  by  such  bankrupt  committed, 
or  that  he  was  insolvent,  or  had  stopped  payment."     And  the  third  section  piovides, 
"  that  the  i-ssuing  of  a  commission  of  bankrupt  against  such  bankrupt,  although  such 
commission  shall  afterwards  be  superseded,  or  the  striking  of  a  docket  for  the  purpose 
of  i.ssuing  a  commission  against  such  bankrupt,  whether  any  commission  .shall  have 
actually  issued  thereupon  or  not,  shall  be  deemed  notice  of  a  prior  act  of  bankruptcy 
for  the  pui'poses  of  this  act,  if  it  shall  appear  that  an  act  of  bankruptc)'  has  been 
actually  committed  at  the  time  of  issuing  such  commission  or  of  striking  such  docket." 
That  statute  created  two  constructive  notices  of  an  act  of  bankruptcy,  the  one,  the 
issuing  of  a  commission,  the  other,  the  striking  of  a  docket.     The  latter  was  repealed 
by  the  49  Geo.  3,  c.   121,  s.  1,  which  retains  the  constructive  notice  by  the  issuing  of 
a  commission.     The  6  Geo.  4,  c.  16,  s.  83,  enacts,  "that  the  i.ssuing  [174]  of  a  com- 
mission shall  be  deemed  notice  of  a  prior  act  of  bankruptcy,  (if  an  act  of  bankruptcy 
had  been  actually  committed  before  the  issuing  of  the  commission),  if  the  adjudication 
of  the  person  or  persons  against  whom  such  commission  had  issued  shall  have  been 
notified  in  the  Londmi  Gazette,  and  the  person  or  persons  to  be  affected  by  such  notice 
may  reasonably  be  presumed  to  have  seen  the  same."     The  protective  clauses  of  that 
act  use  the  words  "  notice  of  an  act  of  bankruptcy,"  which  are  repeated  in  the  82nd,  84th, 
85th,  and  86th  sections.     Unless  the  construction  contended  for  by  the  plaintiffs  be 
put  upon  the  word  "  notice,"  it  will  be  impossible  to  carry  into  effect  the  provisions 
of  the  86th  section,  which  enacts,  "  that  no  purchase  from  any  bankrupt  bona  tide  and 
for  valuable  consideration,  where  the  purchaser  had  notice  at  the  time  of  such  purchase 
of  an  act  of  bankruptcy  by  such  bankrupt  committed,  shall  be  impeached  by  reason 
thereof,  unless  the  commission  against  such  bankrupt  shall  have  been  sued  out  within 
twelve  calendar  months  after  such  act  of  bankruptcy."     Now,  suppose  a  person  about 
to  purchase  goods  has  notice  of  a  docket,  and  the  person  at  whose  instance  it  has  been 
struck  is  aware  of  a  prior  act  of  bankruptcy,  upon  which,  after  the  purchase,  the  fiat 
issues,  from  which  an  act  of  banki-uptcy  is' the  period  of  the  twelve  months  to  run? 
[Lord  Abinger,  C.  B.     If  notice  of  a  docket  is  sufficient,  why  is  not  also  notice  of  an 
attoi-ney  going  to  London  to  strike  a  docket,  or  even  notice  of  a  person  going  to  tell 
him   to  do  so,  enough  1]      A  contrary  construction   might  lead   to  great  fraud,   no 
particular  act  of  bankruptcy  being  sworn  to  on  the  striking  of  a  docket.     Here  the 
trial  takes  place  on  the  18th  of  January.    On  the  day  following,  the  plaintiff  has  notice 
of  a  docket  having  been  struck  ;  he  waits  until  the'lst  of  February,  and  then,  finding 
no  fiat  is  issued,  he  issues  execution,  and  upon  the  3rd  of  February  the  fiat  issues. 
The  proper  course  is  to  [175]  give  to  the  language  of  the  act  as  to  notice  such  a  con- 
struction that  the  party  is  not  left  to  surmise  that  an  act  of  bankruptcy  has  been 
committed,  but  that  he  must  have  notice  of  a  specific  act  of  bankruptcy. 

Martin,  for  the  defendant.  If  the  construction  contended  for  be  right,  the  clause 
in  question  might  as  well  have  been  omitted  from  the  act.  The  words  of  the  act  are, 
"provided  the  execution  creditor  had  not  notice  of  any  prior  act  of  bankruptcy." 
Hut  if  he  has  notice  of  a  docket  having  been  struck,  he  surely  has  sufficient  notice  to 
put  hini  upon  inquiry  whether  an  act  of  bankruptcy  has  been  cominenced  by  the 
execution  debtor.     If  "notice"  be  construed  to  be  notice  of  some  specific  act,  the 
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greutest  incoiiveiiieuue  will  ensue;  but  the  legislature  ciiiuiot  h;ivu  so  mcaiil.  [Lord 
Abinger,  C.  B.  In  every  case  at  Nisi  Prius,  where  notice  of  an  act  of  bankruptcy 
is  required  to  be  proved,  a  particular  act  of  bankruptcy  has  been  deemed  re([uisite, 
and  notice  of  the  particular  act  of  bankruptcy  is  proved.]  The  question  hero  is, 
what  is  notice  to  the  execution  creditor  for  the  purpose  of  invalidating  his  execu- 
tion 1  In  Rothwell  v.  Timhrcll  {\  Dowl.  P.  C,  N.  S.,  778),  where  a  trader  assigned 
his  effects  to  trustees  for  the  benefit  of  his  creditors,  and  notice  of  that  fact  was 
given  to  the  attorney  of  the  execution  creditor ;  it  was  objected  that  this  was  only 
iijfoimation  of  an  act  done,  which  might  or  might  not  prove  to  be  an  act  of  liank- 
ruptcy  ;  but  Colei'idge  J.,  says,  "If  there  bo  sul)staiili.illy  notice  of  that  which  i.s 
alleged  to  be  an  act  of  bankruptcy,  the  pai'ty  proceeds  at  his  poi'ii.  If  he  contracts 
or  deals  with  the  trader  after  such  notice,  he  is  not  deceived  ;  at  least,  he  has  no 
riglit  to  complain  of  being  deceived  by  the  false  a[)pearance  of  pi'operty  or  solvency  ;" 
anil  the  notice  was  held  sufficient  to  invalidate  the  execution.  Now,  here  the  notice, 
of  a  docket  having  been  struck,  was  fully  equal  [176]  to  what  was  proved  in  that 
case.  In  llamsey  v.  Eaton  (10  M.  &  W.  21),  this  Court  appear  to  have  been  of 
opinion  that  a  geneiul  notice  to  the  creditor,  that  the  defendant  had  committed  an 
act  of  bankruptcy,  was  sufficient,  without  stating  the  nature  of  it.  According  to 
that  view  of  the  case,  there  has  been  communicated  to  this  creditor  quite  as  much 
information  as  he  was  entitled  to.  The  execution  creditor  might  have  assumed 
that  the  person  writing  the  letter  knew  of  the  act  of  baidciuptcy  having  been  com- 
mitted. The  same  difficulty  might  arise,  even  if  there  had  been  notice  of  a  specific 
act  of  bankruptcy,  for  the  person  giving  notice  of  it  may  have  been  mistaken  as  to 
the  fact.  Then  the  stats.  46  Geo.  3  and  49  Geo.  .3  have  no  bearing  on  this  case.  In  the 
former  act,  the  legislature  was  providing  for  a  very  diiTerent  state  of  things,  namely, 
the  case  of  a  party  dealing  with  the  goods  of  a  bankrupt  between  a  first  and  second 
commission,  and  that  act  made  the  issuing  the  commission  notice  of  an  act  of  bank- 
ruptcy, although  the  commission  itself  should  be  afterwards  superseded  The  83rd 
section  of  the  6  Geo.  4,  c.  16,  has  no  reference  to  the  82nd  section,  but  refei's  to  a 
state  of  things  taking  place  after  the  issuing  of  a  commission.  [Parke,  B.  The  stat. 
46  Geo.  3,  c.  1 35,  makes  the  striking  of  a  docket  notice  of  an  act  of  bankruptcy  ; 
but  the  49  Geo.  3  repealed  that  provision,  which  shews  that  the  legislature  meant 
that  notice  of  a  docket  having  been  struck  should  be  no  longer  notice  of  an  act  of 
bankruptcy.]  It  is  not  contended  that  the  fact  of  the  docket  being  struck  is  notice 
that  an  act  of  bankruptcj'  has  been  committed,  but  that  notice  of  the  docket  is  the 
same  as  notice  of  the  act  of  bankruptcy. 

Lord  Abinoer,  C.  B.  We  are  now  called  upon  for  the  first  time  to  construe 
this  clause  of  an  act  which  requires  notice  of  an  act  of  bankruptcy  to  invalidate  a  bona 
fide  [177]  transaction  between  a  creditor  and  the  bankrupt,  and  we  are  to  consider 
whether  we  shall  adhere  to  the  words  of  the  act  of  Parliament,  and  construe  it  that 
notice  of  an  act  of  bankruptcy  is  the  thing  to  be  shewn,  or  whether  we  shall  deviate 
from  those  words,  and  substitute  for  them  notice  of  a  docket  having  been  struck. 
I  think  it  better  to  adhere  to  the  precise  words  of  the  act,  than  to  substitute 
•something  else  in  lieu  of  that  which  the  statute  requires.  If  notice  of  a  docket 
ha\ing  been  struck  is  to  be  constructive  notice  of  an  act  of  bankruptcy,  why  should 
not  all  the  preparatory  steps  to  the  striking  of  the  docket  be  also  notice  of  the  act  of 
bankruptcy  ?  and  if  so,  the  inquiry  would  be  endless.  It  appears  to  me,  without 
saying  affirmatively  what  shall  amount  to  notice,  that  notice  of  a  docket  having  l)ecn 
struck  is  not  notice  of  an  act  of  Ijankruptcy,  especially  as  Mr.  Williams  has  shewn  that 
a  docket  is  often  struck  on  the  supposition  that  an  act  of  bankruptcy  has  taken  place, 
when  it  turns  out  subsequently  that  no  act  of  bankruptcy  has  been  committed. 
It  is  only  on  information  and  belief  that  a  pai'ty  proceeds  to  stiike  a  docket.  We 
are  called  upon  in  this  case  to  .say,  that  notice  of  a  docket  having  been  struck  is 
of  itself  notice  of  an  act  of  bankruptcy,  but  surely  it  does  not  fall  within  the  act,  unless  the 
necessary  conseiiuence  of  striking  a  docket  must  be  that  an  act  of  bankruptcy  will 
be  established.  I  do  not  go  the  length  of  saying  that  there  must  be  notice  of  some 
specific  act,  but  I  say  that  there  must  be  notice  that  the  party  has  committed  an 
act  of  bankruptcy.  This  is  only  a  notice  that  a  docket  has  been  struck,  and  the 
creditor  may  act  at  his  peril,  and  issue  execution.  There  must  be  judgment  for 
the  plaintifi's. 

Parke,  B.     I  agree  with  the  Lord  Chief  Baron.     The  only  point  necessary  to 
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bu  (lot;iileil  is,  whether  notice  of  a  docket  having  been  struck  is  notice  of  an  act 
of  bank  [178]-iuiJtcy,  witin'u  the  meaning  of  the  statute.  I  do  not  think  we  are 
called  on  to  decide  whether  notice  should  be  given  of  some  specific  act  of  bank- 
ru])tcy.  It  might  happen  that  the  party  was  aware  of  some  act  of  bankruptcy, 
and  "if  he  knew  that  an  act  of  bankruptcy  had  been  committed,  I  am  not 
prepared  to  say  that  would  not  be  deemed  sufficient.  But  the  only  point  we  are  now 
called  upon  to  decide  is,  whether  the  mere  fact  of  notice  of  a  docket  having  been 
struck  is  or  is  not  necessarily  notice  of  a  previous  act  of  bankruptcy.  I  think  it 
is  not  such  a  notice,  within  the  meaning  of  the  statute. 

GuKNKY,  B.  I  am  also  of  opinion  that  this  is  not  notice  of  an  act  of  bankruptcy. 
A.11  that  it  amounts  to  is,  that  some  one  has  sworn  that  he  believed  the  defendant  had 
committed  an  act  of  bankruptcy. 

KoLFE  B.  I  am  of  the  same  opinion  ;  and  will  only  observe,  that  the  facts  dis- 
close the  weakest  possible  case  of  notice.  On  the  19th  of  January,  a  letter  is  sent 
to  the  plaintiffs,  informing  them  that  a  docket  has  been  struck  ;  the  plaintiffs  wait 
until  the  1st  of  February,  and  then,  finding  no  fiat  has  issued,  they  issue  execution. 
The  creditor  not  having  proceeded  with  his  docket  up  to  that  period,  surely  entitled 
the  plaintiffs  to  suppose  that  he  never  would  do  so. 

Judgment  for  the  plaintiffs. 

[179]  The  Attorney-General  v.  Sir  Joshua  Walmsley,  Knight.  Exch.  of 
Pleas.  Nov.  21,  1843. — A.,  a  maltster,  had  consigned  large  quantities  of  malt 
to  W.,  a  factor,  for  sale,  on  which  W.  made  advances  to  him.  While  the  malt 
was  in  W.'s  hands,  A.  failed,  being  largely  indebted  to  the  Grown  for  malt  duties, 
and  an  inquisition  and  extent  issued  against  him,  under  which  the  malt  in  W.'s 
hands  was  seized  by  the  sheriff.  W.  having  petitioned  the  Board  of  Excise  that 
his  lien  might  be  allowed,  the  solicitoi'  of  Excise  wrote  to  the  collector  for  the 
district,  stating,  that  the  board  had  ordered  that  W.'s  claim,  as  found  on  the 
inquisition,  should  be  allowed ;  that  he  should  communicate  this  to  W.  and 
the  sheriff';  that  he  was  to  satisfy  himself  as  to  the  coi-rectness  of  the  amount  of 
the  lien  by  examination  of  the  documents  ;  and  that,  if  all  the  parties  intei'ested 
consented  to  an  immediate  sale  of  the  malt,  the  undeisherift"  might  at  once  cause 
it  to  be  sold,  in  the  mode  most  likely  to  realize  the  best  price,  either  by  auction, 
or  by  allowing  AV.  to  dispose  of  it  in  the  market.  At  that  time  the  case  of  the 
Ait.-Gen  v.  Trueman  (in  which  it  was  held  that,  under  such  circumstances,  the 
lien  of  the  Crown  prevailed  over  that  of  the  factor),  had  not  been  decided.  In 
pursuance  of  this  letter,  W.,  by  consent  of  all  parties,  sold  the  malt  and  received 
the  proceeds.  While  they  were  in  his  hands,  the  Board  of  Excise  communicated 
to  him,  that,  until  the  result  of  a  case  submitted  to  the  law  officers  of  the  Crown, 
no  steps  must  be  taken  respecting  the  sale  of  the  malt,  or  the  appiopriation  of  the 
proceeds.  W.,  however,  on  the  following  day,  paid  over  to  the  sheriff',  for  the 
use  of  the  Crown,  the  balance  only  of  the  proceeds,  after  retaining  the  amount  of 
his  own  lien  :— Held,  that  W.  had  no  authority  from  the  Board  of  Excise,  to 
appropriate  any  part  of  the  proceeds  to  the  satisfaction  of  his  own  lien,  until  after 
the  amount  of  it  had  lieen  ascertained  by  the  collector;  and  that  he  was  liable 
for  the  amount  to  the  Crown  in  an  information  for  money  had  and  received. 

[S.  C.  13  L.  J.  Ex.  66.] 

Information  for  money  had  and  received.     Plea,  nil  debet,  and  issue  thereon. 

At  the  trial  before  Lord  Abingei-,  C.  B.,  at  the  Middlesex  sittings  after  Trinity 
Tei'in,  the  following  facts  appeared  : — 

A  person  of  the  name  of  Armitage,  a  maltster,  carrying  on  business  at  Wakefield 
and  Manchester,  had  been  in  the  habit  of  making  large  consignments  of  malt  to  the 
defendant  at  Liverpool,  for  sale.  In  the  spring  of  the  year  18-11,  having  consigned  a 
quantity  of  malt  to  the  defendant,  Armitage  drew  upon  him,  in  the  ordinary 'course 
of  business,  for  advances  to  be  made  thereon  ;  and  bills  to  the  amount  of  £3000  were 
accordingly  accepted  by  the  defendant,  and  were  subsequently  paid  by  him.  These 
advances  were  made  by  the  defendant  bona  fide,  and  in  ignorance  that  the  malt  in 
question  was  subject  to  the  payment  of  any  duty.  In  July,  18il,  Armitage  became 
bankrupt,  being  indebted  to  the  Crown  to  the  amount  of  nearly  £7000  for  duties  on 
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malt.  The  Crown,  haviiii;  uscertuiiied  that  a  quantity  of  malt,  whiuh  had  been  so 
consigned  by  Arraitage  to  the  defendant,  remained  unsold  in  his  hands,  claimed  a  lien 
thereon,  under  the  stat.  4  Vict.  [180]  c.  20,  for  the  amount  of  the  duties  due  from 
Armitage,  and  an  inquisition  and  extent  issued,  under  which  the  malt  was  seized  into 
the  hands  of  the  sheritt'  of  Lancashire.  At  that  time  the  case  of  Tliu  Ailorney-Gmcral 
V.  Trucman  (11  M.  &.  W.  (i94),  in  which  it  was  held  that,  under  such  circumstances, 
the  lieu  of  the  Crown  prevailed  over  that  of  the  factor,  had  not  l)eeu  decidcil.  On  the 
16th  of  September,  the  following  letter  was  written  and  sent  l)y  the  solicitor  of  Excise 
to  the  collector  at  Liverpool : — 

"Mr.  Flewker. 

"  Sir, — The  Board  have  under  their  consideration  the  petition  from  Sir  J.  Walmsley 
and  Mr.  Trueman,  with  the  returns  which  have  been  made  to  this  extent  by  the 
Chancellor  of  Lancaster,  and  have  ordered  that  the  respective  claims  of  Sir  J.  Walmsley 
and  Mr.  Trueman,  as  found  by  the  jury  on  the  sheriil''s  inquisition,  should  be  allowed. 
You  will  therefore,  at  your  earliest  convenience,  communicate  this  minute  to 
Sir  Joshua  and  Mr.  Trueman,  as  well  as  to  Messrs.  Kawstorne  and  Wilson,  the  under- 
sheriffs  of  Lancaster.  The  amount  of  Sir  J.'s  lien,  as  found  by  the  jury,  is  2-18S1.  I  (js.  8d., 
and  the  amount  of  Mr.  T.'s  lien  is  •247S1.  .5s.  .5d.,  but  you  will  satisfy  yourself  as  to 
the  correctness  of  these  amounts  by  examination  of  the  various  bills  of  exchange  which 
have  been  accepted  and  paid  by  the  paities,  or  otherwise,  as  may  occur  to  you.  The 
defendant's  assignees  have  requested  that  the  malt  under  seizure  may  be  sold  as  soon 
as  possible,  in  order  that  the  defendant's  estate  may  not  suffer  by  the  delay.  If  the 
whole  of  the  parties  interested  consent  to  an  immediate  sale,  and  the  under-sheriff's 
are  satisfied  with  such  consent,  they  and  the  under-sheriff's  may  at  once  cause  it  to  be 
sold  by  any  mode  that  to  the  under-sheriffs  may  seem  most  likely  to  realize  the  best 
price,  as  all  parties  will  be  bene-[181]-fited  by  such  arrangements.  I  think  you  bad 
bettei'  attend  and  watch  the  .sale,  or  appoint  some  person  to  do  so,  if  it  would  interfere 
too  much  with  your  other  engagements ;  and,  as  soon  as  the  sales  have  been  effected, 
you  will  acquaint  me  with  the  full  particulars  thereof,  as  to  the  precise  amount 
realized  in  each  case,  and  how  such  amount  had  been  disposed  of,  or  is  proposed  to  be, 
by  letter  at  the  foot  hereof.  "  W.  Dehany. 

"Excise  Office,  September  I6th,  iy4L 

"P.S. — You  will  consult  with  the  under-sheriff's,  and  all  other  parties,  as  to  the 
best  mode  of  sale  for  realizing  as  large  a  sum  as  possible  ;  whether  it  is  likely  as  much 
will  be  obtained  by  a  forced  sale,  by  a  public  auction,  as  by  allowing  Sir  J.  Walmsley 
and  Mr.  T.  to  dispose  of  it  in  the  market  in  the  ordinary  course,  when  a  favourable 
opportunity  may  present  itself." 

This  letter  was  shewn  to  the  defendant,  and  by  the  consent  of  all  parties,  the  malt 
was  delivered  to  him  for  sale,  and  was  subsequently  sold  by  him. 

On  the  7th  of  October,  the  following  letter  was  received  by  the  collector,  and 
communicated  to  the  defendant : — 

"  Mr.  Flewker. 

"  Sir, — The  Board  have  had  under  their  consideration  certain  petitions  presented 
to  them  by  the  sureties  and  assignees  of  the  defendant  (Armitage),  and  have  directed 
that  you  should  immediately  inform  Sir  J.  Walmsley  and  Mr.  Trueman,  and  also  the 
under-sherilfs  of  Lancaster,  that  the  trader's  sureties  and  assignees  having  presented 
petitions  complaining  of  the  Board's  decision,  and  questioning  the  legality  of  the  same, 
a  case  will  be  prepared  and  laid  before  the  Attorney  and  Solioitor-CTcneral ;  and  until 
they  have  given  their  opinion,  no  further  steps  must  [182]  be  taken  respecting  the 
sale  of  the  malt,  or  the  appropriation  of  the  proceeds. 

"  You  will  therefore  communicate  this  minute  at  your  earliest  possible  convenience 
to  each  of  the  parties,  and  afterwards  inform  me  of  your  having  done  so  by  letter 
underneath.  "W.  Deiiany. 

"Excise  Office,  6th  October,  184L" 

On  the  Sth  of  October,  the  defendant  paid  to  the  under-sheriff"  the  sura  of  £400,  as 
Ex.  Div.  vui. — 37* 
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the  biiliiiice  due  to  the  Crowu  out  of  the  proceeds  of  the  sale,  after  deducting  the 
amount  of  his  own  lien.  It  did  not  appear  whether  the  sale  was  made  for  ready 
money  or  on  bills ;  and  no  evidence  was  given  of  any  specific  act  of  appropriation  of 
the  proceeds  by  the  defendant,  prior  to  the  payment  to  the  under-sheriff. 

It  was  contended  for  the  defendant,  that  the  Crown,  having  paid  the  money  over 
to  him  with  a  full  knowledge  of  all  the  facts,  was  bound  by  such  payment,  although 
it  might  have  been  made  under  a  mistake  in  law,  and  could  not  recover  the  amount  as 
money  had  and  received  by  the  defendant  to  its  use.  A  verdict  was  taken  by  consent 
for  the  Crown,  with  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him. 

Kelly  having  obtained  a  rule  accordingly, 

The  Attorney-General  (with  whom  were  Jervis  and  J.  AVilde)  now  shewed  cause. 
The  doctrine  contended  for  on  behalf  of  the  defendant  is,  that  a  payment  made  under 
a  claim  of  right,  with  a  full  knowledge  of  the  facts,  but  under  a  mistake  of  law,  is 
binding,  not  only  on  the  subject,  but  on  the  Crown,  by  the  act  of  its  oflficer  who 
makes  the  payment.  That  doctrine  may  be  admitted  as  applicable  [183]  to  the  subject, 
but  there  is  authority  to  shew  that  there  is  no  foundation  for  it  as  applicable  to  the 
Crown.  That  is  an  important  question,  which,  however,  is  not  raised  by  the  facts  of 
this  case,  which  afford  no  evidence  whatever  of  any  payment  made  by  the  Crown  to 
the  defendant.  The  only  piece  of  evidence  which  can  be  at  all  relied  on  as  evidence 
of  an  appropriation,  is  the  letter  of  the  16th  of  September;  for  there  is  nothing  to 
shew,  that  up  to  the  time  of  the  defendant's  paying  over  to  the  under-sheriff  what  he 
terms  the  balance,  (which  was  after  the  date  of  the  notice  to  him  that  the  Board  of 
Excise  withdrew  their  previous  assent  to  the  arrangements  for  the  sale  of  the  malt,  or 
the  appropriation  of  the  proceeds),  he  had  himself  done  any  specific  act  towards  an 
appropriation.  [Parke,  B.  He  had  no  right  to  appropriate,  because  the  directions  to 
the  collector  were  to  pay  him  individually  his  balance  as  soon  as  he  had  settled  the 
true  amount ;  and  therefore,  until  the  oflScer  had  ascertained  the  true  amount,  the 
defendant  had  no  authority  to  make  any  appropriation.]  Clearly  so.  Besides,  there 
is  no  evidence  even  that  the  defendant  ever  bad  any  money  in  his  hands,  out  of  which 
he  could  pay  himself ;  it  is  out  of  the  ordinary  course  to  sell  so  large  a  quantity  of 
goods  of  this  kind  for  ready  money  ;  if  it  were  a  bill  transaction,  he  would  have  to 
wait  until  the  bills  became  due.  But  even  if  the  sale  was  for  ready  money,  the 
defendant  had  no  authority  to  make  any  appropriation,  so  as  to  bind  the  Crown,  until 
the  directions  of  the  letter  of  the  16th  September  had  been  complied  with,  and  the 
true  balance  due  to  him  ascertained.     The  Court  here  called  upon 

Kelly  and  Crompton,  contra.  It  must  be  recollected  that  this  is  not  a  proceeding 
in  tort,  to  recover  the  value  of  the  goods,  as  still  the  property  of  the  Crown,  on  the 
ground  that  the  defendant  had  no  authority  to  sell ;  neither  is  it  a  proceeding  against 
him  for  not  accounting  for  the  pro-[184]-ceeds  :  it  is  an  information  for  money  had 
and  recei\xd.  Unless,  therefore,  this  was  a  sale  for  ready  money,  (as  all  sales  must  be 
taken  in  point  of  law  to  be,  until  a  credit  be  shewn),  there  is  no  evidence  at  all  to 
charge  the  defendant  in  this  form  of  proceeding ;  if,  as  is  suggested,  but  of  which 
there  is  no  evidence,  it  was  a  sale  on  bills,  an  information  for  money  had  and  received 
would  not  lie  without  proof  of  payment  of  the  bills.  No  authority  was  given  to  sell 
otherwise  than  for  ready  money,  and  the  Court  will  therefore  assume  that  the  sale 
took  place  upon  the  only  terms  authorized  by  the  Ci'own,  and  accordingly  that  the 
money  was  in  the  hands  of  the  defendant  at  the  time  of  the  alleged  appropriation 
by  him. 

Then,  in  the  next  place,  the  terms  of  the  letter  of  the  16th  September  were  a 
sufficient  authority  to  the  defendant  to  retain  the  balance  claimed  by  him.  If  it  is  to 
be  said  that  this  agreement  gave  him  no  authority  to  appropriate  until  a  .settlement 
of  the  account  by  the  officer  on  the  part  of  the  Crown,  then,  again,  the  information 
for  monej'  had  and  received  will  not  lie,  there  not  having  been  'any  such  settlement, 
[iarke,  B.  The  malt,  being  the  property  of  the  Crown,  'is  put  into  the  hands  of  the 
defendant,  to  be  sold  for  the  best  price  that  can  be  obtained.  The  Crown  says,  the 
proceeds  of  these  goods  belong  to  it,  and  you  have  no  right  to  retain  any  part  of  the 
money,  unless  you  shew  some  direction  to  pay  yourself.  Now,  where  is  there  any 
such  direction  1  Lord  Abinger,  C.  B.  The  defendant  has  paid  over  £400  to  the 
Crown  and  therefore  as  against  him  the  Court  may  consider  that  the  whole  of  the 
goods  have  been  sold,  and  the  money  received  ;  and  then  comes  the  question  whether 
lie  can  reUiu  it  for  his  own  use,  which  depends  on  his  authority  to  do  so.]     The 
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letter  of  the  lOth  of  September  coiitiiins  nothing  to  limit  the  uiicoii(litioii;il  allowiiiieo 
of  the  claims  found  by  the  inquisition  :  and  the  direction  to  Flcwker,  to  satisfy 
himself  as  to  the  correctness  of  the  amounts,  appears  to  be  no  [185]  more  than  a  mere 
direction  to  him  to  ascertain  that  the  sums  found  by  the  juiy  had  been  correctly 
represented.  And  the  latter  part  of  the  letter  amounts  to  an  authority  to  the 
collector  to  dispose  of  the  proceeds  of  the  sale,  the  Crown  merely  requiring  an  account 
of  such  disposition  ;  and  to  the  defendant,  on  the  consent  of  the  other  parties  being 
obtained,  to  sell  the  goods.  Under  the  authority  so  communicated  the  sale  was  made  ; 
and  having  received  the  money  under  this  agreement  and  authority,  the  defendant 
was  liable  to  the  Crown  only  for  the  excess  beyond  the  amount  of  his  own  admitted 
claim.  It  is  immaterial  that  the  precise  amount  of  the  lien  had  not  first  been  com- 
pletely ascertained,  because  the  agreement  is,  that  the  proceeds  shall  first  be  applied 
to  the  payment  thereof.  The  letter  states  expresslj',  that  the  Board  have  ordered 
that  the  defendant's  claim,  as  found  by  the  jury,  shall  be  allowed.  [Parke,  B.  That 
is,  if  the  officer  be  satisfied  of  the  correctness  of  the  claim.  The  defendant  was 
merely  an  agent  to  sell  for  the  best  price.]  The  agreement  with  him  in  effect  is  this: 
sell  the  goods,  and  when  the  account  is  settled,  you  shall  be  paid  your  claim.  [Lord 
Abinger,  C.  B.  I  am  much  disposed  to  think  that  this  question  stands  on  higher 
ground.  Can  you  shew,  by  any  act  of  Parliament,  that  the  Board  of  Excise,  or  their 
solicitor,  had  power  so  to  bind  the  Crown  i  In  certain  defined  cases,  perhaps,  they 
may  ;  but  this  is  a  case  in  which  it  is  obvious  that  they  were  not  aware,  when  they 
issued  that  order,  of  all  the  circumstances  of  the  case.  The  law  would  have  been  the 
same  in  the  case  of  ordinary  individuals ;  I  do  not  raise  any  question  now  about  the 
law  as  it  aftects  the  Crown.  Suppose  a  case  in  which  they  had  ascertained,  after  they 
made  that  communication,  that  there  were  other  claimants  on  the  goods,  and  that 
they  had  no  power  so  to  appropriate  them.]  All  the  facts  appear  to  have  been  known 
to  them ;  it  was  the  law  only  of  which  they  were  ignorant.  [Lord  Abinger,  C.  B. 
The  letter  of  [186]  revocation  states,  that  since  the  letter  of  the  IGth  of  September, 
they  had  received  petitions  from  the  sureties  and  assignees  of  Armitage,  which  led 
them  to  alter  their  former  order.] 

Parke,  B.  At  the  time  when  the  defendant  was  employed  to  sell  the  goods, 
nothing  was  said  about  his  retaining  his  debt ;  he  was  employed  only  as  a  means  of 
obtaining  the  best  price  for  them.  Then  he  was  bound  to  account  to  the  Crown  for 
the  proceeds  ;  being  employed  only  as  an  agent  for  the  purpose  of  sale,  he  was  entitled 
only  to  the  expenses  of  the  sale.  He  was  entitled  to  be  paid  the  amount  of  his  debt, 
only  in  case  the  Crown  were  satisfied  it  was  due ;  until  that  satisfaction,  he  had  no 
interest  by  the  act  of  the  Crown.  There  is  no  agreement  with  him  that  he  shall 
retain  any  specific  sum  for  himself;  that  remains  to  be  adjusted.  He  sold,  no  doubt, 
in  the  expectation  that  he  bad  a  lien,  and  that  his  lien  was  to  be  paid ;  but  he  cannot 
retain  any  part  of  the  proceeds  against  the  Crown,  unless  he  had  a  good  lien  against 
the  Crown,  or  unless  they  have  done  something  to  appropriate  the  proceeds  to  him. 
Now,  he  has  no  claim  by  law  ;  he  must  rest,  therefore,  upon  the  ground  that  the 
Crown  has  mistakenly  paid  him.  Had  they  done  so,  the  question  would  have  arisen 
whether  the  Crown  could  lecover  back  a  payment  made  in  ignorance  of  the  law  ;  but 
in  order  that  that  question  may  arise,  it  is  essential  to  shew  that  a  payment  has  been 
made  ;  and  here  it  is  clear  the  Crown  never  meant  to  pay  all  the  defendant's  claim, 
but  only  so  much  as  the  officer,  having  investigated  the  amount,  found  to  be  due. 
Until  the  act  is  done  whereby  the  amount  is  ascertained,  no  part  of  the  fund  belongs 
to  the  defendant.  Now,  the  officer  never  has  allowed  the  claim  ;  and  even  if  he  had 
done  so,  without  first  investigating  the  account,  he  would  have  done  so  without 
authority.  It  appears  to  me  that  the  question  is  so  plain  and  clear,  as  not  to  admit 
of  a  doubt. 

[187]  Lord  Abinger,  C.  B.  I  am  of  the  same  opinion.  I  thought  it  appeared 
to  be  a  hard  case  on  Sir  Joshua  W'almsley  ;  but  the  question  lies  in  a  very  narrow 
compass,  and  I  think  there  is  no  room  for  doubt  upon  it. 

CuRNEY,  B.,  and  KoLFE,  B.,  concurred. 

Eule  discharged. 
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Kdv.k  r.  ricMHKKTON.  Exch.  of  Pleas.  Nov.  22,  1843. — In  an  action  on  a  covenant 
to  keep  demised  premises  in  tenantablo  order  and  repair,  and  at  tlie  end  of  the 
term  to  deliver  them  np  in  snch  tenantable  repair,  the  breach  assigned  was,  that 
the  defendant  did  not  nor  would  sufficiently  repair  and  keep  the  said  me.ssuages 
&c.  in  tenantable  order  and  repair,  nor  delivei'  them  up  in  such  tenantable  repair 
at  the  end  of  the  term,  but,  on  the  contrary  thereof,  suffered  and  permitted  the 
premises  to  be  and  continue,  and  the  same  were,  ruinous  and  in  decay,  for  want 
of  needful  and  necessai-y  reparations,  &c.,  and  the  defendant,  at  the  end  of  the 
term,  left  them  so  out  of  repair : — Held,  that,  under  this  breach,  the  lessor  could 
not  recover  for  voluntary  waste,  as,  by  removing  windows  &c. 

rs  C   1  1)  &  L.  467  ;   13  L.  J.  Ex.  48.     Referred  to,  Bremridge  v.  Latimer,  1864, 

10  L.  T.  878.] 

Covenant.  The  declaration  set  forth  a  demise  by  J.  G.  Evetts  to  one  Samuel 
Pemberton,  his  executors,  administiators,  and  assigns,  of  the  premises  in  question, 
and  a  covenant  therein  contained,  by  the  said  Samuel  Pemberton,  to  repair  and  keep 
the  said  premises  in  tenantable  order  and  repair,  and  at  the  end  of  the  term  to 
yield  them  up  in  such  tenantable  repair :  it  then  stated,  that  all  the  estate  and 
interest  of  the  said  Samuel  Pemberton  vested  in  the  defendant  by  assigmnent ;  that 
the  plaintiff  became  seised  in  fee  of  the  reversion  expectant  on  the  said  demise  ; 
and  alleged  as  a  breach,  that  the  defendant  "  did  not  nor  would  sufficiently  support, 
repair,  and  keep  the  said  messuages  and  premises  in  tenantable  order  and  repair, 
nor  yield  up  the  same  in  such  tenantable  repair  at  the  end  of  the  said  term,  but,  on 
the  contrary  thereof,  suffered  and  permitted  the  said  messuages  &c.  to  be  and  continue, 
and  the  same  were,  during  all  that  time,  ruinous,  prostrate,  fallen  down,  and  in  great 
decay,  for  want  of  needful  and  necessary  reparations,  &c.,  and  the  defendant,  at  the 
end  of  the  said  term,  left  the  said  premises  so  out  of  repair  as  [188]  aforesaid.  There 
was  a  general  plea  of  performance,  on  which  issue  was  joined. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  last  Warwick  assizes,  it  appeared 
that  the  breach  of  covenant  complained  of  consisted  in  part  of  the  defendant's  having, 
shortly  before  the  expiration  of  his  term,  removed  and  carried  away  certain  windows 
and  window-frames  from  some  new  buildings  which  he  had  erected  in  lieu  of  old 
ones,  on  the  demised  premises.  It  was  contended  for  the  defendant,  that  this  being 
voluntary  waste,  the  plaintiff'  could  not  recover  for  it  under  the  terms  of  the  breach, 
which  related  to  permissive  waste  only.  The  plaintiff'  had  a  verdict  for  £336,  with 
leave  to  the  defendant  to  move  to  reduce  the  damages  by  £115,  the  amount  of  the 
damage  occasioned  in  the  manner  above  mentioned. 

W.  T.  S.  Dauiell,  having  obtained  a  rule  nisi  accordingly,  or  for  a  new  trial,  citing 
Doe  d.  Dalton  v.  Jones  (4  B.  &  Aid.  126), 

Hill  and  Miller  now  shewed  cause.  The  breach  in  this  case  undoubtedly  points 
rather  at  disrepair  from  lapse  of  time  and  want  of  reparation.  But  the  question  is,  will 
not  the  covenant  support  an  action  for  voluntary  waste  'I  and  if  it  will,  is  there  anything 
in  the  breach  to  narrow  the  effect  of  the  covenant'?  [Lord  Abinger,  C.  B.  The  real 
complaint  is,  that  the  defendant  has  delivered  up  the  premises' in  an  untenantable 
state,  because  he  has  taken  out  the  windows ;  but  that  is  not  alleged  in  the  breach.] 
The  substantial  breach  is,  that  he  has  delivered  them  in  an  untenantable  state  of 
repair  ;  and  the  evidence  shews  that  he  has  done  so.  In  Harris  v.  Mantle  (3  T.  R.  307), 
where  the  breach  assigned  was,  that  the  defendant  had  not  used  the  farm  in  a 
husbandlikc  manner,  but  on  the  contrary  had  committed  waste,  it  was  held  that  the 
plai])titf  could  not  shew  that  the  [189]  farm  liad  been  used  by  the  defendant  in  an 
unhusbandlike  manner,  unless  the  manner  of  using  it  amounted  to  waste.  But  there 
the  covenant  was  so  vague,  that  a  breach  in  the  terms  of  it  gave  no  information  to 
the  tenant.  This  is  a  breach  of  the  covenant  to  give  up  the  premises  in  tenantable 
repair.  It  would  have  been  sufficient  to  negative  a  performance  of  the  covenant 
in  its  terms ;  and  though  that  is  not  done  here,  the  breach  is  substantially  a  complaint 
that  the  premises  were  delivered  up  in  a  condition  inconsistent  with  the  covenant. 

Daniell  and  Mellor,  contra,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  This  rule  must  be  absolute.  If  nothing  had  been  stated, 
except  merely  to  negative  perfoimance  of  the  covenant  in  its  terms,  and  the  issue  had 
been  taken  ou  that,  it  would  have  been  taken  to  be  a  breach  to  the  full  extent  of 
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the  covenant  ;  but  when  the  plaintiff  goes  on  to  adil  the  words,  "but  on  the  contrary, 
suffered  and  permitted  "  the  premises  to  be  out  of  repair,  he  makes  that  allegation 
specific  which  before  is  general  and  uncertain,  and  is  bound  by  it. 

Pakke,  B.  The  terms  of  the  breach  are  clearly  too  narrow  to  entitle  the  plaintiff' 
to  recover  in  respect  of  voluntary  waste. 

GuKNEY,  B.,  and  Kolfe,  B.,  concurred. 

Kulc  absolute  to  reduce  the  damages. (<()' 

[190]  Plujiley  v.  Isherwood.  Exch.  of  Plea.s.  Xov.  -2:!,  lS4:i.  -The  Courts  at 
Westminster  have  no  authority  to  set  aside  an  award  made  in  an  action  depend- 
ing in  the  Couit  of  Common  Plea.s,  at  Lancaster,  and  referred  by  older  of  Nisi 
Prius. — A  motion  for  a  new  trial,  in  a  cause  tried  in  the  Court  of  Common  Pleass, 
at  Lancaster,  may  of  right  be  made,  under  the  4  &  5  Will.  4,  c.  (52,  s.  26,  to  any 
of  the  Courts  at  Westminster;  the  regulation,  that  it  shall  be  made  to  the  Court 
in  which  the  Judge  sits  who  tried  the  cause,  is  one  of  convenience  only. 

[S.  C.  13  L.  J.  Ex.  38.] 

Ei'le  moved  for  a  rule  to  shew  cause  why  the  award  made  by  the  arbitrator  in 
this  case,  which  was  an  action  lirought  in  the  Court  of  Common  Pleas  at  Lancaster, 
and  referred  bv  order  of  Nisi  Prius,  should  not  be  set  aside. 

Parke,  B.  We  have  no  authority  to  entertain  the  application.  The  statute  (a)' 
applies  only  to  cases  where  there  has  been  a  verdict  or  nonsuit  in  that  Court. 

Kule  refused,  (ft) 

[191]  Forster  and  Others,  Assignees  of  Wm.  Smith  Batson,  John  Wilson,  and 
John  Laiighorn,  Bankrupts  v.  Wilson  and  Another.  Exch.  of  Pleas. 
Nov.  17,  1843. — The  defendants,  being  indebted  for  money  advanced  to  them 
on  their  banking  account  by  their  bankers,  who  subsequently  became  bankrupt, 

(a)'  See  Martin  v.  aUImm,  7  Ad.  &  Ell.  540  ;  1  Nev.  &  P.  568. 

(a)'^  4  it  5  W^ill.  4,  c.  62,  s.  26  ;  which  enacts,  that  it  shall  be  lawful  for  any  party, 
in  any  action  now  depending,  or  here.ifter  to  be  depending  in  the  said  Court  of  Common 
Pleas  at  Lancaster,  to  apply,  by  motion,  to  any  one  of  the  superior  Courts  at  West- 
minster, sitting  in  Banco,  within  such  period  of  time  after  the  trial  as  motions  of  the 
like  kind  shall  from  time  to  time  be  permitted  to  be  made  in  the  superior  Court, 
for  a  rule  to  shew  cause  why  a  new  trial  should  not  be  granted,  or  a  nonsuit  set  aside 
and  a  new  trial  had,  or  a  verdict  entered  for  the  plaintiff"  or  defendant,  or  a  nonsuit 
entered,  as  the  case  may  be,  in  such  action,  which  Court  is  hereby  authorized  and 
empowered  to  grant  or  refuse  such  rule,  and  afterwards  to  proceed  to  hear  and 
determine  the  merits  thereof,  and  to  make  such  orders  thereupon  as  the  same  Court 
shall  think  proper. 

(//)  Li  another  case,  of  Sweihurst  v.  Taylm;  which  was  tried  in  the  Court  of  Common 
Pleas  at  Lancaster,  before  Cresswell,  J.,  Martin,  before  moving  for  a  new  trial  in  this 
Court,  reminded  the  Court,  (on  the  3rd  of  November),  that  shortly  after  the  passing 
of  the  Stat.  4  &  5  Will.  4,  c.  62,  the  Lord  Chief  Justice  had  stated  the  opinion  of 
the  Judges,  that  such  motions  should  be  made  to  the  Court  to  which  the  Judge 
belonged  who  tried  the  cause  ;  [see  1  C.  M.  &  E.  704,  n.  (a) ;]  but  that  in  this  instance, 
the  effect  of  adhering  to  that  resolution  would  be,  that  a  stranger  to  the  cause  must 
move  for  the  new  trial,  inasmuch  as  a  serjeant  only  could  be  heard  in  the  Court  of 
Common  Pleas. 

The  Court  intimated  that  the  rule  so  promulgated  was  one  of  convenience  only, 
but  said  they  would  mention  the  matter  to  the  other  Judges ;  and  on  the  follow- 
ing day, 

Parke,  B.,  said — What  was  said  by  the  Lord  Chief  Justice  of  the  Queen's  Bench, 
on  the  subject,  had  reference  merely  to  convenience,  and  was  not  meant  to  be 
obligatory.  In  this  case,  the  party  who  intends  to  move  is  not  bound  to  employ  a 
Serjeant,  merely  because  the  cause  was  tried  by  a  Judge  of  the  Common  Picas  ;  the 
motion  may  be  made  either  in  the  Court  of  Queen's  Bench,  or  in  this  Court. 

The  motion  was  accordingly  made  in  this  Court. 


]IG6  FORSTER    ?'.   WILSON  12  M.  &  W.  192. 

receiveil  from  their  eiistomeis,  on  the  day  on  which  the  bank  stopped  payment 
and  the  day  followiiij:;,  but  without  notice  of  an  act  of  bankruptcy,  and  before 
any  docket  had  been  struck,  certain  £5  notes  of  the  bank,  payable  to  bearer  on 
demand,  in  part  payment  of  antecedent  debts,  on  the  condition  that  they  were  to 
debit  themselves  with  so  much  only  as  they  should  receive  from  the  assignees  for 
such  notes.  They  also  received,  during  the  same  period,  other  £5  notes  of  the 
bank,  for  which  they  were  to  pay  so  much  only  as  they  should  receive  from  the 
assignees  for  such  notes.  An  action  having  been  brought  by  the  assignees  of  the 
banki'upts  against  the  defendants  for  money  lent  Ity  the  bankrupts  before  their 
bankruptcy  : — Held,  that  the  defendants  had  a  beneficial  interest  in  the  first- 
mentioned  class  of  notes,  and  were  therefore  entitled  to  set  them  off;  but  that 
they  were  not  entitled  to  set  off  the  last-mentioned  class,  as  they  held  them 
merely  as  ti-ustees  for  others. 

[S.  C.  1  D.  &  L.  496  ;  13  L.  J.  Ex.  209.  Eef erred  to,  Ex  parte  Cleland  ;  In  re  Davies, 
1867,  L.  R.  2  Ch.  Ap.  812;  Bailey  v.  Fiwh,  1871,  L.  E.  7  Q.  B.  45;  Mercer  v. 
Graves,  ibid.  502.] 

Assumpsit  by  the  plaintiffs,  as  assignees  of  W.  S.  Batson,  J.  Wilson,  and  J.  Lang- 
horn,  bankrupts,  to  I'ccover  certain  monies  amounting  to  £330,  with  interest  from  the 
7th  Apiil,  1841,  alleged  to  have  been  due  and  owing  by  the  defendants  to  Batson  & 
Co.  before  their  bankruptcy,  upon  a  balance  of  the  defendants'  banking  account,  for 
money  lent  and  advanced  to  the  defendants  by  the  bankrupts  before  their  bankruptcy. 
The  defendants  pleaded  a  plea  of  set-oft'  and  mutual  credit,  by  reason  of  eighty 
promissory  notes  of  £5  each,  made  by  the  bankrupts,  payable  to  bearer  on  demand, 
and  bona  fide  received  by  the  defendants,  who  became  the  bearers  of  and  gave  credit 
for  the  same  before  the  date  or  issuing  of  the  fiat,  without  notice  of  any  act  of 
bankruptcy. 

The  replication  took  issue  on  this  plea,  and  the  facts  of  the  case  were  submitted 
by  a  judge's  order  for  the  opinion  of  this  Court  in  the  following  case  : — 

Messrs.  Batson,  Wilson,  &  Langhorn  carried  on  business  in  Berwick-upon-Tweed 
as  bankers  in  co-partnership  up  to  December,  1841,  under  the  firm  of  Batson,  Berry, 
&  Langhorti,  and  their  lianking  establishment  was  called  the  Tweed  Bank.  The 
defendants  carried  on  the  business  of  ironmongers  in  the  same  town. 

The  bankrupts  being  in  insolvent  circumstances,  on  Saturday  the  4th  of  December, 
1841,  came  to  the  resolu-[192]-tion  of  stopping  payment,  and  of  not  opening  the  doors 
of  the  bank  for  business  on  Monday  the  6th  of  December,  1811,  but  this  was  not 
known  to  the  defendants  prior  to  the  issuing  of  the  fiat  hereinafter  mentioned. 

Up  to  the  morning  of  Monday,  the  6th  of  December,  the  confidence,  not  only  of 
the  defendants,  but  of  the  public  generally,  in  Messrs.  Batson  &  Co.  was  unlimited, 
and  not  the  smallest  doubt  of  their  solvency  existed.  On  that  morning,  however,  by 
their  directions,  the  outer  door  of  the  banking-house  and  the  lower  half  shutters  of 
the  banking-house  windows  at  Berwick  were  not  opened  at  the  usual  hour,  ten  o'clock. 
Both  the  defendants  were  in  the  country  previous  to  ten  o'clock  in  the  moi-ning 
of  Monday  the  6th  of  December,  the  usual  hour  of  opening  the  bank  :  one  of  them, 
M'illiam  Wilson,  did  not  return  to  Berwick  till  half-past  three  o'clock  in  the  after- 
noon of  that  day,  the  usual  hour  of  shutting  the  bank  doors  being  three  o'clock 
in  the  afternoon  ;  the  other  defendant,  John  Wilson,  did  not  return  to  Berwick 
till  the  night  of  Friday  the  10th  of  December.  During  their  absence  their  business 
was  carried  on  in  the  usual  manner  by  their  shopman  and  assistants,  who,  shortly 
after  eleven  o'clock  on  the  6th  of  December,  saw  the  printed  notice  hereinafter  set 
forth.  About  eleven  o'clock  of  Monday,  the  6th  of  December,  a  handbill,  of  which 
the  following  is  a  copy,  was  printed  and  distributed  throughout  Berwick,  and  a 
copy  was  left  at  defendants'  shop,  and  seen  by  their  shopman  : — 

"Tweed  Bank.  Messrs.  Batson,  Berry,  &  Co.  beg  to  inform  the  public,  that, 
owing  to  unavoidable  circumstances,  they  are  obliged  to  suspend  payment.  6th 
December,  1841." 

A  copy  of  this  notice  was  seen  by  the  defendant  William  Wilson,  for  the  first 
time,  on  the  same  afternoon,  about  half-past  three  o'clock;  but  a  shopman  of  the 
said  defendant,  by  desire  of  a  friend,  left  Berwick  on  horseback  immediately  after 
the  report  was  prevalent  that  the  Tweed  [193]  Bank  had  suspended  payment,  and 
met  his  master,  the  said  defendant  William  Wilson,  about  two  o'clock  in  the  after- 
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noon,  ne;u'  Chinisiilc,  in  Scotland,  alioiit  nine  miles  distant  fi'oni  IJurwic'k,  and  informed 
him  of  the  said  report,  and  that  he  had  followed  him  at  his  friend's  desire.  No 
copy  of  the  printed  notice  was  seen  by  the  other  defendant  John  Wilson  till  Friday 
evening  the  10th  of  December.  Neither  Mr.  Batson  nor  Mr.  Wilson  (the  baid<riipts) 
was  in  the  bank  on  Monday  the  Gth  day  of  December,  bnt  the  upper  half  shutters 
of  the  window  were  open,  and  the  clerks  remained  in  the  bank.  Mr.  Langhorn, 
one  of  the  bankrnpts,  was  in  the  dwelling-house  attached  to  the  bank,  and  did  not 
leave  his  bed  until  twelve  o'clock  at  noon  of  that  day.  He  did  not  afterwards  go 
into  the  baid<,  bnt  the  clerks  of  the  bankrupts  were  there.  Neither  the  outer  door 
of  the  banking-house  nor  the  under  half  shutters  of  the  bank  were  opened  as  usual ; 
and  four  or  five  creditors  of  the  bankrupts  called  at  the  bank  during  the  day,  to 
all  of  whom  Mr.  Langhorn,  Ity  his  express  directions,  was  denied  by  his  servants, 
but  some  of  them  had  interviews  with  the  clerks  of  the  bankrupts.  None  of  the 
above  facts,  however,  were  known  to  either  of  the  defendants  till  after  foiu'  o'clock 
of  the  afternoon  of  the  8th  of  December. 

[The  case  then  contained  a  statement  of  facts  as  to  the  defendant  having  notice  of 
an  act  of  bankruptcy  having  been  committed  before  the  date  of  the  tiat ;  but,  as  the 
Court  were  of  opinion  that  the  fact  of  such  notice  was  not  brought  homo  to  the 
defendants,  it  is  omitted.] 

On  the  morning  of  the  8th  of  December,  1841,  a  docket  was  struck  against 
Messrs.  Batson  &  Co.,  and  on  the  .same  afternoon  a  fiat  was  issued,  under  which  they 
were  declared  bankrupts  on  the  11th  of  the  same  month. 

The  defendants  were  indebted  to  the  bankrupts  jointly  in  the  sum  of  8661.  3s.  4d. 
upon  the  balance  of  their  Ixmking  account,  for  money  advanced  to  them  at  various 
times,  and  interest  thereon  up  to  and  including  the  7th  of  De-[194]-ceraber,  1841. 
The  sum  of  .5361.  3s.  4d.  has,  since  the  bankruptcy,  and  before  the  action,  been  paid 
to  the  assignees,  leaving  a  balance  of  £336  and  interest  (if  the  notes  after  mentioned 
are  not  a  good  set-oH)  only  due  to  them.  Against  this  balance  the  defendants  claimed 
to  set  off  promissory  notes  (called  Tweed  Bank  notes)  of  the  banking  firm,  payable 
to  bearer  on  demand,  and  received  by  the  defendants  at  the  times  and  under  the 
circumstances  hereafter  set  forth. 

[The  case  then  set  foi-th  nine  classes  of  notes,  but  the  first  five  classes  were  notes 
which  had  been  received  by  the  defendants  in  bona  fide  payment  of  antecedent  debts, 
and  for  goods  sold,  without  notice  (as  was  ultimately  admitted)  of  an  act  of  bank- 
ruptcy having  been  committed,  and  consequently  all  question  as  to  them  was 
abandoned  by  the  plaintiffs'  counsel  at  the  commencement  of  the  argument,  the  Court 
having  expressed  a  strong  opinion  that  no  notice  was  established  by  the  facts  stated 
in  the  case.] 

The  sixth  class  was  that  of  five  J5  notes  of  the  Tweed  Bank  received  by  the 
defendants  between  the  hours  of  ten  and  half-past  two  of  the  6th  of  December,  1841, 
from  various  customers,  in  part  payment  of  antecedent  debts,  on  the  condition  that 
the  defendants  were  to  debit  themselves  with  so  much  only  as  they  should  receive 
from  the  assignees  for  such  notes. 

The  seventh  class  applied  to  five  other  £.5  notes  received  by  the  defendants 
between  the  hours  of  half-past  two  of  the  6th  of  December  and  four  o'clock  in  the 
afternoon  of  the  7th  of  December,  in  part  payment  of  antecedent  delits,  upon  similar 
conditions  to  those  mentioned  in  the  sixth. 

The  eighth  class  was  as  to  five  other  notes  received  by  the  defendants  between  ten 
and  half-past  two  o'clock  of  the  6th  of  December,  for  which  the  defendants  were  to 
pay  so  much  only  as  they  should  receive  from  the  assignees  for  such  last-mentioned 
notes. 

And  the  ninth  applied  to  five  other  notes  received  by  [195]  the  defendants 
between  half-past  two  on  the  6th  of  Decemlier  and  four  o'clock  on  the  7th  of 
December,  under  the  same  circumstances  as  the  eighth  class. 

The  plaintifts  insist,  that  the  defendants  have  no  right  to  set  off  any  of  such  notes, 
except  those  which  were  in  their  possession  before  ten  o'clock  on  the  morning  of  the 
Gth  of  December. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are  entitled  to 
recover  all  or  any  pai't  of  the  said  balance.  If  the  Court  should  be  of  opinion  in  the 
affirmative,  the  plaintiffs  are  to  have  judgment  by  confession  for  such  amount  as  the 
Court  think  them  entitled  to  receive,  with  interest.     If  the  Court  should  be  of  opinion 
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ill  tlie  nei'iitive,  ;i  nolle  prosequi  is  to  be  entered.  The  Court  is  to  be  at  liberty  to 
draw  any  inference  which  a  jury  ought  in  their  opiin'on  to  draw,  and  to  make  any 
amendment  in  the  pleadings  they  may  think  necessary. 

Watson,  for  the  pbiintiffs.  The  defendants  had  no  right  of  set-off  in  respect  of 
any  of  these  notes.  [Parke,  B.  Unless  the  defendants  had  notice  of  an  act  of 
liaiikruptcy  having  been  committed,  they  had  a  clear  right  to  set  off'  the  notes  contained 
in  the  first  five  classes,  which  were  notes  received  in  bona  fide  payment  of  antecedent 
debts,  and  for  goods  sold  in  the  regular  course  of  business.]  It  must  be  admitted 
that  it  is  doubtful,  upon  the  facts  stated,  whether  they  had  notice  of  an  act  of 
bankruptcy  having  been  committed,  and  it  is  certainly  not  expressly  found  in  the 
case.  [Parke,  B.  There  can  be  no  doubt  that  the  defendants  would  have  a  right  of 
set-off,  unless  notice  be  clearly  shewn.]  Then,  as  to  those  classes  of  notes  which 
depend  ujion  different  circumstances ;  the  sixth  and  seventh  classes  (which  are 
substantially  the  same)  relate  to  notes  received  by  the  defendants  in  part  payment 
of  antecedent  debts,  on  the  condition  that  the  defendants  were  to  debit  themselves 
with  .so  much  only  as  they  should  receive  for  [196]  them  from  the  assignees.  Those 
notes  cannot  be  set  off,  as  no  considei'ation  passed  on  receipt  of  them  from  the 
defendants;  for  the  debts  remained  equally  duo  to  them,  and  it  amounted  at  the 
utmost  to  an  agreement,  without  consideration,  to  suspend  payment  until  they 
asceitained  what  they  could  obtain  from  the  assignees.  They  were  in  fact  mere 
trustees  for  the  parties  from  whom  they  received  them.  The  right  of  set-off  depends 
upon  the  50th  section  of  the  6  Geo.  4,  c.  16.  That  section  enacts,  "that,  where 
there  has  been  mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  where 
there  are  mutual  debts  between  the  bankrupt  and  any  other  person,  the  commis.sioners 
shall  state  the  account  between  them,  and  the  debt  or  demand  may  be  set  against 
another,  notwithstanding  any  prior  act  of  bankruptcy  committed  liy  such  bankrupt 
before  the  credit  given  to,  or  the  debt  contracted  by,  him,  and  what  shall  appear  due 
on  either  side  on  the  balance  of  such  account,  and  no  more,  shall  be  claimed  or  paid 
on  either  side  respectively,  and  every  debt  or  demand  hereby  made  proveable  against 
the  estate  of  the  bankrupt  may  also  be  set  off  in  manner  aforesaid  against  such 
estate."  Now,  it  is  quite  clear  that  the  debt  set  off  must  be  bona  fide  the  debt  of  the 
party  setting  it  oflf.  In  Lackmgton  v.  Coomhes  (6  Bing.  N.  C.  71  ;  8  Scott,  312),  where, 
to  an  action  by  the  assignees  of  a  bankrupt  for  the  price  of  a  phaeton,  for  which  the 
defendant  had  agreed  to  pay  ready  money,  the  defendant  pleaded  a  set-off  in  respect 
of  a  bill  of  exchange  drawn  by  one  Harland,  accepted  by  the  bankrupt,  and  indorsed 
by  Harland  to  the  defendant,  to  which  the  plaintiffs  replied,  that,  after  the  bill  was 
dishonoured,  Harland  indorsed  it  to  the  defendant  without  consideration,  in  trust 
that  the  defendant  should  purchase  the  phaeton  of  the  bankrupt,  hand  it  over  to 
Harland,  and  fraudulently  attempt  to  set  off  the  bill  against  the  price  of  the  phaeton  ; 
that  replication  was  [197]  held  to  be  a  sufficient  answer  to  the  claim  of  set-off.  Now, 
there  it  is  quite  clear  that  there  was  a  debt  due  from  the  defendant  to  the  plaintiffs 
for  the  phaeton,  and  that  the  defendant  could  have  maintained  an  action  on  the  bill 
of  exchange  against  the  plaintiffs.  That  case  is  not  so  strong  as  the  present.  Here 
the  notes  were  not  delivered  as  payment  of  an  antecedent  debt,lHiton  condition  that  the 
defendants  should  debit  themselves  with  so  much  only  as  they  should  receive  from 
the  assignees,  and  the  notes  could  not  be  carried  to  the  credit  of  the  parties  till  the 
money  was  actually  received.  It  was  a  mere  collateral  security  to  the  defendants. 
They  were  mere  agents  of  the  parties  who  delivered  the  notes  to  them.  The 
defendants'  remedy  against  the  parties  was  not  to  be  suspended— and  they  might 
have  sued  their  debtors  the  next  day  for  the  amount  of  their  debts.  There  was  no 
contract  that  the  liability  for  the  debts  should  be  suspended  in  whole  or  in  part. 
They  were  not  the  bona  fide  holders  of  the  notes  for  the  purposes  of  set-off,  and  there 
was  no  mutual  credit  in  respect  of  them  between  the  defendants  and  the  bankrupts. 
Ihe  case  of  F<nr  v.  M'her  (16  East,  130)  is  precisely  in  point.  There  third  persons, 
holding  the  acceptance  of  a  trader  who  was  known  to  be  in  bad  circumstances,  agi'ced 
with  the  defendants,  as  a  mode  of  covering  the  amount  of  the  bill,  that  it  should  be 
nidorsed  to  them,  and  that  tbey  should  purchase  goods  of  the  trader,  which  were  to 
be  paid  for  by  a  bill  at  three  months'  date,  or  made  equal  to  cash  in  three  months, 
(before  wtiich  time  the  trader's  acceptance  would  be  due),  but  without  communication 
to  the  trader  that  they  were  the  holders  of  his  acceptance  ;  and  it  was  held,  that,  the 
trader  having  become  bankrupt,  and  his  assignees  having  brought  assumpsit  to  recover 
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the  value  of  the  i;oo(ls  sold  and  delivered  to  the  defeiidatits,  the  latter  could  not  set 
off  the  bankrupt's  acceptance,  which  they  did  [198]  not  hold  in  their  own  right,  but 
in  effect  for  such  other  persons.  [Parke,  B.  I  think  Bayley,  J.,  put  that  c;ise  on  the 
ground  that  the  defendants  held  the  bill  merely  as  trustees  for  the  parties  who  handed 
it  over  to  them.]  Yes ;  that  they  were  not  the  bona  tide  holders  of  the  bill,  l)ut  held 
it  merely  as  trustees,  and,  as  such,  could  not  set  it  oH'  against  a  demand  upon  them 
in  tlieir  own  right ;  and  could  not  have  proveil  tlie  amount  of  the  bill  under  the 
commission  as  a  delit  due  to  them.  The  question  is,  were  these  notes  recciveil  on  the 
credit  of  the  bank?  and  it  is  submitted  tliat  they  clearly  wei'c  not.  They  wore  not 
received  as  payment,  but  for  a  collusive  and  fraudulent  purpose,  that  of  enabling  the 
parties  to  get  full  value  for  them.  With  respect  to  the  eighth  and  ninth  classes  of 
notes,  thei'e  can  be  no  doubt  as  to  them  ;  for  the  defendants  did  not  even  receive  them 
as  security  for  the  payment  of  antecedent  debts,  but  merely  as  trustees  to  pay  to  the 
ownei's  of  them  so  much  as  they  should  receive  for  them  from  the  assignees.  The 
parties  might  have  recovered  them  back  immediately.  It  is  impossible  to  contend 
that  the  defendants  can  have  any  right  of  set-off  iu  respect  of  them.  |  Parke,  B. 
There  is  nothing  to  shew  that  the  property  in  the  notes  vested  in  them.] 

Martin,  contr;\.  The  defendants  are  entitled  to  set  off  both  classes  of  notes. 
Unless  a  party  has  notice  of  an  act  of  bankruptcy,  the  title  of  the  assignees  accrues 
only  from  the  issuing  of  the  fiat,  and  they  are  bound  by  all  the  equities  (jf  the 
bankrupt,  and  stand  in  the  same  situation  as  he  would  have  stood,  except  as  to  any 
case  of  fraudulent  preference.  It  is  also  a  well-known  principle  of  the  bankrupt  law, 
that  a  creditor,  although  he  knows  his  debtor  to  be  in  insolvent  circumstances  and 
likely  to  become  bankrupt,  has  a  right  to  obtain  payment  of  his  debt  in  full  if  he  can. 
If,  therefoi'e,  he  may  so  obtain  payment  of  his  whole  debt,  it  cannot  be  deemed 
fraudulent  in  him  to  obtain  it  through  [199]  the  means  of  bank  notes,  and  to  transfer 
the  liabilities  of  the  bankrupt  to  another,  and  place  that  other  in  the  same  situation 
as  himself.  The  bankers,  by  sending  their  notes  into  the  world,  profess  to  treat  them 
as  of  full  value,  like  so  many  sovereigns,  and  the  assignees  cannot  consider  them  in 
any  other  light.  That  such  is  the  true  character  of  bank  notes,  appears  from  the 
judgment  of  Holroyd,  J.,  in  JJ'ookeyY.  Pole  (A:  B.  &  Aid.  10).  That  learned  judge  there 
quotes  the  words  of  Lord  Mansfield  in  MMer  v.  Race  (1  Burr.  4-52),  who,  in  speaking 
of  bank  notes,  .says,  "  They  are  not  goods,  nor  securities,  nor  documents  for  debts, 
nor  are  so  esteemed,  but  ai-e  treated  as  money,  as  cash,  in  the  ordinary  course  and 
transaction  of  business,  by  the  general  consent  of  mankind."  If  that  is  so  in  the 
ordinary  transactions  of  business,  how  much  more  must  it  be  so  as  against  parties 
dealing  with  them  and  issuing  them  as  cash.  The  law  has  stamped  money  as  being 
the  property  of  the  possessor,  and  all  the  world  has  a  right  to  deal  with  the  possessor 
of  it  as  having  the  property  in  it.  That  is  the  view  taken  by  Holroyd,  J.,  in  IFookey 
V.  Pole ;  "  that  not  only  money  itself  may  pass,  and  the  right  to  it  may  arise  by 
currency  alone,  but,  further,  that  these  mercantile  instruments,  which  entitle  the  bearer 
of  them  to  money,  may  also  pass,  and  the  right  to  them  may  arise  in  like  manner  by 
currency  or  delivery."  If  these  notes  are  money,  and  to  be  treated  as  money,  then 
the  right  in  them  passed  by  delivery  to  the  defendants  ;  and  it  is  clear  that  they  had 
a  right  to  obtain,  if  they  could,  20s.  in  the  pound  for  them,  and  may  set  them  off 
against  any  debt  owing  from  them  to  the  bankers.  In  Hawkins  v.  JVhitten  (10  B.  Si 
Cr.  217  ;  5  M.  &  R.  219),  it  was  held,  in  an  action  brought  by  the  assignees  of  cerUiin 
bankers,  that  a  party  has  a  right  to  set  oft'  notes  of  such  bankers  taken  by  him  after 
he  knew  that  they  had  stopped  payment,  but  before  he  knew  that  they  had  committed 
an  act  of  bank-[200]-ruptcy.  Bayley,  J.,  in  delivering  the  judgment  of  the  Court, 
there  says,  "  It  may  be  true,  and  is,  that  he  took  these  notes  for  the  very  purpose  of 
making  them  the  subject  of  his  set-off,  and  of  getting,  in  substance,  20s.  in  the  pound 
tipon  these  notes  ;  but,  as  this  has  not  been  prohibited,  we  cannot  say  it  is  illegal." 
The  ordinary  principle  of  law  shews  the  transaction  to  be  legal,  and  as  such  it  cannot 
be  said  to  be  fraudulent.  There  can  be  no  fraud  in  a  man  obtaining  20s.  in  the  pound 
if  he  can.  The  law  encourages  diligence  in  recovering  debts,  and  there  is  nothing  to 
compel  him  to  lie  by,  and  come  in  in  the  same  situation  as  other  creditors  who  have 
been  less  diligent.  As  to  the  authorities  which  have  been  cited,  it  maj'  be  doubted 
whether  the  case  of  Fair  v.  M'lwr  can  be  supported  ;  for  the  judges  differ  as  to  the 
grounds  of  their  judgments,  and  in  that  case  the  defendants  obtained  the  bill  in  a 
legitimate  manner,  namely,  in  payment  for  ropes  that  they  had  bought  from  Periy  ife 


1170  FORSTER    V.   WILSON  12M.  &W.  201. 

Firmistoii,  the  parties  from  whom  they  received  the  bill.  Bayley,  J.,  commence.?  hi.s 
judgment  by  saying  that  the  case  was  not  free  from  difficulties,  but  that  on  the  whole 
he  thought  the  "verdict  was  right,  and  the  case  was  put  by  him  as  if  it  was  a  defence 
by  the  bankrupt  himself.  [Parke,  B.  The  bill  in  that  case  would  not  suit  the  species 
of  contract  on  which  the  iron  was  sold  to  the  defendants.]  It  would  not,  and  Lord 
Ellenborough  put  the  case  on  that  ground  amongst  others.  And  Bayley,  J.,  says, 
"that  the  defendants  could  not  have  sworn  that  Wilson  (the  bankrupt)  was  justly  and 
truly  indebted  to  them  upon  the  bill."  Now,  could  it  be  said  here  that  the  defen- 
dants could  not  swear  that  there  was  a  debt  due  to  them  on  this  bill  1  Certainly  not. 
On  the  face  of  it,  Fair  v.  M'lver  is  not  that  well-considered  ease  as  to  entitle  it  to  much 
weight.  The  bankrupt  law  has  been  better  understood  since  :  and  in  the  case  of 
Monjan  v.  Brundrcti  (5  B.  &  Ad.  289  ;  2  Nev.  &  M.  280),  Parke,  J.,  [201]  in  speaking 
of  payments  made  in  contemplation  of  bankruptcy,  with  intent  to  defeat  the  general 
distribution  of  effects  under  a  commission  of  bankrupt,  expressed  his  opinion  that  the 
cases  have  gone  too  far.  [Watson  here  referred  to  AUred  v.  Condalih{V2  Law  Journ., 
N.  S.,  Q.  B.  25.3).]  As  to  the  sixth  and  seventh  classes  of  notes,  there  can  be  no 
doubt  that  the  defendants  had  a  right  to  set  them  off.  The  case  is  simply  this  : — The 
defendants  are  indebted  to  the  bankrupts,  and  A.  B.  is  indebted  to  them;  and  he, 
being  in  possession  of  certain  promissory  notes  of  the  bankrupts,  delivered  them  to 
the  defendants  in  payment  of  his  debt  to  them  :  but  a  condition  is  annexed  that 
the  defendants  are  not  to  debit  themselves  with  more  than  they  shall  receive  from  the 
assignees.  Now,  that  is  the  ordinary  case  of  everj'  bill  of  exchange.  If  the  bill  is 
paid,  the  debt  is  discharged ;  if  not,  the  party  remains  still  liable.  It  is  nothing  more 
than  the  common  transaction  of  receiving  a  bill  in  payment,  and  there  is  no  fraud 
whatever  in  it.  It  is  clear  the  defendants  became  the  owners  of  these  bills,  and  the 
moment  a  person  receives  bills  or  notes,  a  debt  arises  to  him  from  the  acceptor  or  the 
maker.  With  respect  to  the  eighth  and  ninth  classes,  the  defendants  are  clearly 
entitled  to  set  them  off,  for  they  received  them  and  became  the  owners  of  them  on  the 
ordinary  terms  on  which  such  notes  ai-e  taken,  viz.  as  payment  to  the  extent  that 
they  shall  turn  out  to  be  available  and  productive.  They  had  been  treated  by  the 
bankrupts  as  of  the  value  of  so  much  money,  and  the  assignees,  being  placed  in  the 
same  situation  as  the  bankrupts,  cannot  say  that  they  are  not  so.  [Parke,  B.  Suppose 
the  bankrupts  had  refused  to  receive  their  own  notes  as  payment  for  goods  sold,  they 
would  not  be  estopped  from  doing  so.  If  they  were  to  do  so,  and  aftei'wards  brought 
an  action  for  the  price  of  the  goods,  the  defendants  in  such  a  case  could  not  plead  a 
tender,  but  must  be  compelled  to  rely  on  the  [202]  set-off.  A  banker  stands  in  no 
different  situation  from  an  ordinary  person,  with  regard  to  his  own  notes.]  If  a  man 
has  for  his  own  benefit  represented  that  such  notes  are  of  a  particular  value,  he  cannot 
afterwards  be  allowed  to  say  that  they  are  not  so.  [Parke,  B.  All  he  says  is,  that  he 
promises  to  pay  such  a  sum  on  demand.]  The  very  circumstance,  that  the  defendants 
owed  money  to  the  bankrupts,  gave  them  a  right  to  pay  them  their  debt  in  any  way 
they  could.  And  this  transaction  was  such  a  one  as  entitled  the  defendants  to  hold 
these  notes  for  their  full  value,  and  to  set  them  off  against  any  claim  the  bankrupts  had 
against  them. 

Watson,  in  reply.  As  to  the  eighth  and  ninth  classes  of  notes,  they  constituted 
neither  mutual  credits  nor  mutual  debts.  The  defendants  merely  received  them,  to  pay 
so  much  only  for  them  as  they  should  receive  from  the  assignees.  It  is  quite  clear  they 
had  no  property  in  them,  and  have  therefore  no  right  to  set  them  off.  An  extraordinaiy 
conclusion  has  been  drawn  from  the  case  of  JVookey  v.  Pole  (4  B.  &  Aid.  1).  That  case 
establishes  that  the  property  in  notes  of  this  description  passes  by  delivery  ;  but  because 
that  is  so,  it  is  attempted  to  be  inferred,  that,  when  the  notes  come  to  the  hands  of  a 
party,  and  he  seeks  to  obtain  payment  for  them,  you  cannot  inquire  how  he  got  them. 
But  it  is  quite  clear  that  you  can  make  such  an  inquiry.  The  argument  would  go  the 
leiigth  of  saying,  that,  if  the  party  had  stolen  them,  he  might  enforce  payment. 
[Parke,  B.  The  argument  is,  that,  if  he  acquires  a  property  inthe  notes,  he  may  do 
so,  though  he  intends  in  so  doing  to  avail  himself  of  them'  to  obtain  payment  of  his 
debt  in  full.  The  argument  was,  that  they  were  treated  as  cash  ;  but  I  think  that 
argument  fails.  If  you  receive  a  promissoiy  note  for  an  antecedent  debt,  unless  you 
agree  [203]  to  take  it  out  and  out  as  payment,  the  debt  remains,  and  you  must  pres'ent 
the  note  when  due.]  It  is  clear  in  this  case  that  there  was  no  carrying  to  credit. 
tair  V.  RPIver,  and  other  cases,  shew  that  it  is  not  enough  that  a  party  should  have 
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the  bill  or  note  in  his  possession  ;  but  that  he  must  hold  the  seeui-ity  on  his  own 
account,  and  not  as  trustee  or  agent  for  others  :  and  that,  if  there  is  any  fraud,  either 
in  contracting  the  debt  or  obtaining  the  instrument  for  the  purpose  of  setting  it  ofT,  it 
is  not  a  ease  within  the  Bankrupt  Act. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  15.  In  the  course  of  the  argument  in  this  case,  the  Court  gave  its  opinion 
as  to  the  light  of  set-ofl',  with  respect  to  all  the  classes  of  promissory  notes  received 
by  the  defendants,  except  the  four  last,  the  si.xth,  seventh,  eighth,  and  ninth,  which 
are  substantially  only  two  :  and  the  question  as  to  these  is  one  rather  of  fact  than  of 
law,  viz.  whether  the  defendants  held  these  notes  on  their  own  account,  or  as  agents 
or  trustees  for  others. 

The  right  of  set-oft"  in  bankruptc)'  does  not  appear  to  rest  on  the  same  principle  as 
the  right  of  set-off  between  solvent  parties.  The  latter  is  given  by  the  statutes  of 
set-otr(2  Geo.  2,  c.  22,  s.  13,  and  8  Geo.  2,  c.  24,  s.  4)  to  prevent  cross  actions;  and 
if  the  defendant  could  sue  the  plaiutift'  for  a  debt  due  to  him  not  in  his  representative 
character,  he  might  set  it  ofT  under  these  statutes  in  an  action  by  a  plaintiff"  suing 
in  his  individual  character  also  ;  though  the  plaintiff  or  defendant  might  claim  their 
respective  debts  as  a  trustee  for  a  third  person.  If  the  debts  were  legal  debts  due  to 
each  in  his  own  right,  it  would  be  sufficient.  But,  under  the  bankrupt  statutes,  the 
mutual  credit  clause  has  not  been  so  construed.  The  object  of  this  clause  (originally 
introduced  in  a  temporary  act,  4  &  [204]  5  Anne,  c.  17,  continued  by  5  Geo.  2, 
c.  30,  and  now  re-enacted  by  the  6  Geo  4,  c.  16)  is  not  to  avoid  cross  actions,  for 
none  would  lie  against  assignees,  and  one  against  the  bankrupt  would  be  unavailing, 
but  to  do  substantial  justice  between  the  parties,  where  a  debt  is  really  due  from  the 
bankrupt  to  the  debtor  to  his  estate  ;  and  the  Court  of  King's  Bench,  in  construing 
this  clause,  (foi-  it  is  the  same  clause  in  substance  in  the  two  last-named  statutes), 
have  held  that  it  did  not  authorize  a  set-oil",  where  the  debt,  though  legally  due  to 
the  debtor  from  the  bankrupt,  was  really  due  to  him  as  a  trustee  for  another,  and, 
though  recoverable  in  a  cross  action,  would  not  have  been  recovered  for  his  own 
benefit.  This  appears  to  have  been  the  main  ground  of  the  decision  in  the  case  of 
Fair  V.  M'Ircr  (16  East,  130),  and  we  conceive  that  the  principle  of  that  decision  was 
correct.  The  difficulty  in  the  present  case  consists  in  the  application  of  that  principle 
to  the  facts. 

We  think  it  clear  that  the  two  last  classes  of  notes,  the  eighth  and  ninth,  which 
were  handed  over  by  persons  not  debtors  to  the  defendants,  were  held  by  the  defen- 
dants, not  on  their  own  account,  but  as  trustees  for  those  persons,  because  the  defen- 
dants could  gain  nothing  in  any  event  by  the  notes,  but  all  the  money  they  should 
receive  upon  them  would  be  received  to  the  use  of  the  persons  who  transferred  them. 
We  have  no  doubt,  therefore,  that  the  defendants  have  no  right  of  set-oft'  in  this 
respect. 

The  other  two  classes,  the  sixth  and  seventh,  are  in  eflTcct  the  same,  and  the  Court 
have  had  some  doubt,  whether,  upon  the  facts  stated  in  the  case,  they  ought  to  decide 
that  the  notes  were  held  by  the  defendants  as  trustees  for  their  debtors,  or  not.  We 
now  think,  however,  that  they  were  not.  The  case  states  that  thej'  were  handed 
over  in  payment  of  antecedent  debts,  and,  if  so,  they  became  the  property  of  the 
defendants,  and  the  whole  bene-[205]-ficial  interest  passed  in  the  first  instance  to 
them  ;  but  then  it  is  said,  that  they  were  given  on  a  condition,  that  the  defendants 
were  to  debit  themselves  with  so  much  only  as  they  should  receive  from  the  assignees. 
Does  this  mean,  that  they  were  to  be  held  for  the  debtors  until  the  amount  of  the 
dividend  shoukl  be  ascertained,  and  not  put  to  the  credit  of  the  account  until  then  ; 
or  does  it  mean  merely  to  exclude  the  presumption  that  the  defendants  took  them 
for  their  full  value,  and  to  express  what  the  law  would  have  implied,  if  they  had 
taken  them  to  account  simply,  and  had  duly  presented  them  to  the  bank  for  payment? 
We  think  the  latter  was  the  true  meaning  of  the  parties,  and,  consequently,  that  the 
defendants  had  a  right  of  set-off  on  those  notes. 

The  verdict  will  therefore  be  entered  for  £50. 

Judgment  accordingly. 
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Crouohton  v.  Blake  and  Others.  Exch.  of  Pleas.  Nov.  17,  1843. — In  order  to 
render  a  document  admissible  in  evidence,  it  is  not  necessary  that  it  should  come 
from  the  most  proper  place  of  custody  ;  it  is  sufficient  if  it  comes  from  a  place 
where  it  may  reasonably  be  expected  to  be  found. — On  the  trial  of  a  feigned 
issue,  under  6  &  7  Will.4,  c.  71,  s.  46,  between  the  vicar  of  M.  and  the  owners 
of  the  lands  within  the  township  of  E.  K.,  within  the  parish  of  M.,  to  try  whether  ^ 
there  was  a  modus  of  13s.  4d.,  pa3'able  by  the  lord  of  the  manor  of  E.  K.  in  lieu  I 

of  all  vicarial  tithes,  in  respect  of  the  lands  within  the  township,  the  plaintifl' gave 
in  evidence  a  bill  tiled  in  the  Equity  Exchequer  in  1826,  by  the  then  vicar  of  M., 
against  certain  occupiers  of  lands,  for  the  subtraction  of  tithes,  in  which  the  then 
defendants  (none  of  whom  were  parties  to  the  present  issue)  set  up  a  claim  of  a 
modus  of  13s.  4d.,  payable  by  the  occupiers  of  lands  within  the  township,  and  on 
which  a  decree  was  made  to  take  an  account  of  the  tithes,  and  that  the  defen- 
dants should  pay  such  sums  as  should  be  found  due,  with  costs  : — Held,  that  this 
decree,  although  receivable,  was  not  conclusive  evidence  on  the  trial  of  the  above 
i.ssue. — Nor,  semble,  was  it  binding  upon  the  tithe  commissioner. — The  tithe 
commissioner  having  decided  the  question  of  modus  against  the  vicar,  and  the 
latter  having  delivered  a  feigned  issue  to  try  that  question,  which  the  jury  found 
for  the  defendants,  the  Court  awarded  them  the  costs,  under  the  46th  section  of 
the  act. 

[S.  C.  13  L.  J.  Ex.  78  ;  8  Jur.  275.] 

This  was  a  feigned  issue  under  the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71, 
s.  46,  lo  try  the  validity  of  a  modus  of  13s.  4d.,  adjudged  by  the  award  of  an  assistant 
tithe  [206]  commissioner,  in  October,  1842,  to  be  payable  to  the  vicar  in  lien  of  all 
vicarial  tithes  on  lands  in  the  township  of  Eye  Kettleby. 

The  plaintiff  was  the  vicar  of  Melton  Mowbray  in  Leicestershire,  and  the  defen- 
dants were  the  owners  of  land  within  the  township  of  Eye  Kettleby,  in  that  parish. 
And  the  question  raised  bj'  the  issue  was,  whether  there  was  a  good  and  valid  modus 
or  customary  payment  of  one  mark,  or  13s  4d.,  due  and  payable  from  and  by  the 
lord  of  the  manor  of  Eye  Kettleby  for  the  time  being  at  Michaelmas  in  every  year, 
to  the  vicar  for  the  time  being  of  Melton  Mowbray,  in  lieu  of  all  vicarial  tithes  what- 
soever ai-ising  and  issuing  out  of  the  lands  of  and  within  the  said  township.  The 
defendants  asserted  that  there  was  such  a  modus,  which  the  plaintifl'  denied. 

At  the  trial  of  this  issue,  before  Patteson,  J.,  at  the  last  assizes  for  the  county  of 
Leicester,  the  plaintifl'  put  in  evidence  a  decree  of  the  Court  of  Exchequer  in  Equity, 
made  in  the  year  1826,  in  a  case  of  Godfrey  v.  Pickering  and  Others,  which  was  a  suit 
instituted  by  the  then  vicar  of  Melton  Mowbray  against  several  occupiers  of  farms, 
(none  of  them  being  any  of  the  present  defendants),  tenants  of  Mr.  Blake,  who  is  the 
owner  of  one-third  only  of  the  lands  in  the  township  of  Kettleby,  for  subtraction  of 
tithes.  The  defendants  in  that  suit,  in  their  answer,  set  up  a  claim  of  a  modus  of  one 
mark,  payable  at  Michaelmas  in  each  year  by  the  occupiers  for  the  time  being  of  lands 
within  the  township.  The  cause  having  been  heard  before  the  Court,  a  decree  was 
made,  by  which  it  was  ordered  and  adjudged,  that  it  be  referred  to  the  Master  to 
take  an  account  of  the  single  value  of  the  tithes,  and  that  the  defendants  should  pay 
such  sum  or  sums  of  money  as  should  or  might  be  reported  due  fi'om  them  to  the 
plaintifl;',  with  costs  of  suit  to  be  taxed  by  the  Master.(rt)  This  decree  the  counsel 
for  the  plaintiff  [207]  contended  amounted  to  a  judicial  decision  on  the  point  in 
dispute,^and  as  such  was  binding  on  the  tithe  commissioner,  under  the  44th  section 
of  6  &  7  Will.  4,  c.  71,  which  provides,  "that,  if  it  shall  appear  to  the  said  com- 
missioners or  assistant  commissioner  that  any  question  concerning  any  modus  or 
composition  real,  prescriptive  or  customary  payment,  or  claim  of  exemption  from,  or 
nonliability  to,  the  payment  of  tithes  relating  to  the  lands  in  question,  shall  have 
been  decided  by  competent  authority  before  the  making  of  the  said  award,  [i.e.  of  the 
commissioner],  the  commissioners  or  assistant  commissioner  shall  act  on  the  principle 
established  by  such  decision,  and  shall  make  their  award  as  if  such  decision  had  been 
made  at  the  beginning  of  the  said  period  of  seven  years ; "  and  that,  if  it  was  binding 
on  the  tithe  commissioners,  it  was  equally  obligatory  on  the  jury  to  find  in  favour  of 

(a)  This  decree  had  also  been  given  in  evidence  before  the  tithe  commissioner. 
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the  ])hiiiiliir.  On  the  other  side  it  was  contended,  that  the  question  in  fact  being 
whether  there  was  a  modus  or-  not,  the  jury  were  justiKed,  under  the  cireumstances 
of  this  case,  in  inferring  that  such  modus  in  fact  existed.  The  learned  judge  intimated 
that  he  should  reserve  the  point  for  the  opinion  of  the  Court,  but  slioulil  leave  the 
case  to  the  jury. 

Part  of  the  evidence  for  the  defendants,  in  support  of  tlie  modus,  consisted  of 
certain  terriers,  which  were  produced  by  the  son  of  the  registrar  of  the  diocese  of 
Lincoln,  who  was  also  a  solicitor  in  general  practice,  and  who  stated  that  he  had  got 
them  from  the  ortice  where  the  general  business  of  his  father  was  carried  on.  There 
was  a  muniment-room  in  Ijincoln  Cathedral,  but  it  did  not  appeal-  that  the  terriers 
had  come  from  that  room,  or  had  ever  been  deposited  there.  On  this  evidence,  it  was 
contended  foi-  the  plaintitt'  that  these  terriers  did  not  come  from  the  pro])er  custody. 
The  learned  judge,  however,  overruled  the  objection,  and  the  terriers  were  admitted 
in  evidence.  His  Lordship,  in  summing  up  the  case  to  the  jury,  observed,  with  respect 
to  the  deci-ee  of  1S26,  that,  [208]  although  it  was  entitled  to  very  great  consideration 
at  their  hands,  still  it  was  not  absolutely  binding  upon  them.  The  jury  having  found 
a  verdict  for  the  defendants,  the  learned  judge  gave  the  plaintirt'  leave  to  move  to 
enter  a  verdict  for  him. 

M.  1).  Hill,  early  in  this  term,  (November  4),  moved  accordingly,  either  to  enter 
a  verdict  for  the  plaintiff',  or  for  a  new  trial,  on  the  ground  that  the  terriers  had  been 
improperly  received  in  evidence,  and  also  on  the  ground  that  the  verdict  was  against 
the  evidence.     On  the  question  as  to  the  admissibility  of  the  terriers  — 

Parkk,  B.  said — I  think  there  is  no  ground  for  a  rule  as  to  the  admissibility  of 
the  terriers.  Li  oider  to  render  a  written  document  admissible,  it  is  not  necessary 
to  shew  that  it  has  come  from  the  most  proper  custody  ;  it  is  sufficient  if  it  come  from 
a  place  where  it  might  reasonably  be  expected  to  be  found.  In  the  case  of  Tiw  Bkhop 
of  Meath  v.  The  Marquis  of  IVinchcster,  in  Dom.  Proc.  (3  Bing.  N.  C,  304 ;  3  Scott,  561), 
it  was  laid  down  by  Tindal,  C.  J.,  in  delivering  the  opinions  of  the  judges,  that  all 
that  was  necessary  was,  that  the  documents  should  come  from  a  place  in  which  they 
might  reasonably  be  expected  to  be  found,  which  was  precisely  the  custody  which 
gave  authenticity  to  documents  found  within  it,  and  that  it  vcas  not  essential  that  they 
should  have  come  from  the  best  and  most  proper  place  of  deposit. 

The  rest  of  the  Court  concurred,  and  on  this  point  the  lule  was  refused. 
The  Court  having  granted  a  rule  on  the  other  two  grounds, 

Whitehurst  (Humfrey  with  him)  now  shewed  cause.  [209]  First,  the  decree  of 
LS26  could  not  ati'ect  the  present  defendants,  who  were  not  parties  to  it  in  any  way  ; 
for  it  was  not  a  decree  establishing  any  right,  but  was  merely  a  decree  on  a  bill  filed 
against  four  tenants  of  the  defendant  Blake,  the  owner  of  one-thii-d  only  of  the  lands 
in  this  township,  for  subtraction  of  tithes ;  and  was  a  mere  personal  demand  against 
the  farmers,  to  which  neither  iVJr.  Blake  nor  the  patron  of  the  living  was  a  party.  It 
could  never  be  contended,  e-xcept  with  reference  to  some  clauses  in  the  tithe  Act,  that 
it  could  have  any  binding  effect  on  any  person  whatever.  [Parke,  B.  You  do  not 
dispute  its  being  evidence?]  It  may  be  evidence  in  the  nature  of  reputation  ;  but  it 
cannot  possibly  be  conclusive,  for  even  if  the  decree  be  identified  in  any  way  with 
Mr.  Blake,  it  could  not  possibly  affect  the  other  nine  defendants,  who  are  landowners 
in  this  township,  who  never  heard  of  the  suit.  But  it  was  a  mere  personal  demand 
for  the  tithes,  which  could  not  bind  the  lands  in  any  respect.  Unless  it  were  a  suit 
instituted  for  the  purpose  of  trying  whether  a  modus  existed  or  not,  in  which  not  only 
the  vicar,  but  the  patron  and  ordinary,  and  every  landowner  in  the  parish,  are  made 
parties,  it  is  not  and  cannot  be  binding.  If  all  the  parties  interested  are  before  the 
Court,  then  and  then  only  can  its  judgment  be  binding.  The  legislature  never  could 
have  intended  that  such  a  decree  as  this  should  have  any  binding  operation  on  the 
separate  rights  of  parties  who  were  not  parties  to  the  suit.  But  the  issue  here  is  not 
whether  the  tithe  commissioner  was  right  in  making  his  award,  and  in  rejecting  or 
receiving  any  particular  evidence,  but  whether  there  was  a  modus  of  13s.  4d.  payable 
in  lieu  of  all  tithes  in  the  township  of  Eye  Kettleby  ;  and  on  the  trial  of  that  issue, 
the  judge  at  Nisi  Prius  can  have  nothing  to  do  with  whether  the  tithe  commissioner 
acted  rightly  or  not  in  rejecting  any  evidence  before  him.  It  is  said,  however,  [210] 
that  the  statute  has  made  this  ciecree  landing,  not  only  on  the  tithe  commissioner,  but 
on  all  couits  whatever  ;  but  if  the  provisions  of  the  act  are  referred  to,  they  will  be 
found  to  have  uo  such  effect.     The  sections  relating  to  this  subject  are  the  44th,  45th, 
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!iud  46lli,  whioh  provide  for  two  distiuct  classes  of  cases.  The  44th  section  enacts, 
that,  if  any  modus  shall  be  payable  instead  of  tithes,  the  commissioners  shall  estimate 
the  amount  of  such  modus  as  the  value  of  the  tithes ;  and  then  it  provides,  "  that,  if 
it  shall  appear  to  the  said  commissioners  or  assistant  commissioner  that  any  question 
concei-ningany  modus  or  composition  real,  prescriptive  or  customary  payment,  or  claim 
of  exemption  from,  or  non-liability  to,  the  payment  of  tithes  relating  to  the  lands  in 
(juestion,  shall  have  been  decided  by  competent  authority  before  tlie  making  of  the 
said  award,  the  commissioners  or  assistant  commissioner  shall  act  on  the  pi'inciple 
established  l)y  such  decision,  and  shall  make  their  award  as  if  such  decision  had  been 
made  at  the  beginning  of  the  said  period  of  seven  years,"  &c.  Now,  what  is  meant 
thereby  "  decision  "1  It  cannot  mean  a  decision  in  a  suit  for  the  mere  subti'action 
of  tithes,  against  an  individual  who  owned  no  land  whatever  in  the  parish,  and  had 
no  connexion  with  the  owners  of  property  within  it,  and  which  could  have  no  binding 
etl'ect  upon  the  parish.  A  matter  cannot  be  said  to  be  decided  as  long  as  it  is  not 
settled.  A  decree  in  such  a  suit  decides  nothing  more  than  that  the  defendants  must 
pay  the  tithes  ;  it  does  not  decide  the  right  to  tithe  at  all.  [Parke,  B.  At  all  events, 
it  only  decides  it  as  to  those  parties.  It  would  be  a  great  injustice  if  a  decision  which 
Iiiuds  only  four  or  five  parties  could  be  made,  by  construction  of  the  act,  to  extend  to 
the  whole  of  the  township.]  The  other  sections  of  the  act  do  not  really  apply  to  this 
case  at  all.  The  45th  section  is,  that,  wherever  any  cjuestion  arises  as  to  the  existence 
of  a  modus,  then  the  commissioner  is  to  make  his  award ;  and  it  shall  be  lawful  for 
any  person,  [211]  subject  to  the  provisions  after  mentioned,  to  appeal  against  that 
decision.  The  jury  are  not  to  say  whether  the  commissioner  was  right,  but,  looking 
at  the  46th  section,  they  are  to  try  the  issue,  whether  there  is  a  modus  or  not.  That 
clause  provides,  that,  if  any  person  be  dissatisfied  with  the  decision  of  the  commissioner, 
he  may,  if  the  yearly  value  amount  to  a  certain  sum,  bring  an  action,  in  which  the 
plaintiff  shall  deliver  a  feigned  issue,  whereby  such  disputed  right  may  be  tried — not 
whereby  it  may  be  tried  whether  the  commissioner  was  right  or  not,  but  whereby  the 
disputed  right  may  be  tried.  [Parke,  B.  It  must  be  the  right  disputed  before  the 
commissioner.]  No  doubt.  But  it  never  was  intended  to  render  any  decree  binding, 
except  one  in  which  all  the  parties  have  been  present  in  court,  and  had  an  opportunity 
of  being  heard  upon  the  subject-matter  of  it.  [He  then  argued  on  the  efJect  of  the 
evidence.] 

M.  I).  Hill,  Waddington,  and  Macaulay,  contr^.  The  44th  section  enacts,  that, 
if  any  modus,  &c.  shall  be  payable  instead  of  tithes,  the  commissioner  or  assistant 
commissioner  shall  in  such  case  estimate  the  amount  of  such  modus  as  the  value  of  the 
tithes  payable  in  respect  of  the  lands,  and  shall  add  the  amount  to  the  value  of  the 
other  tithes  of  the  parish.  Then  the  next  part  of  the  section  (which  is  in  the  form 
of  a  proviso,  though  it  is  not  in  reality  a  proviso,  but  a  distinct  enactment,  not  at  all 
qualifying  the  first  part  of  it)  enacts,  "  that,  if  it  shall  appear  to  the  commissioners  or 
assistant  commissioner  that  any  question  concerning  any  modus,  &c.,  or  claim  of 
exemption  from,  or  non-liability  to,  the  payment  of  any  tithes  relating  to  the  lands 
in  question,  shall  have  been  decided  by  competent  authority  before  the  making  of  the 
said  award,  the  commissioners  or  assistant  commissioner  shall  act  on  the  principle 
established  by  such  decision,  and  shall  make  their  award  as  if  such  decision  had  been 
made  at  the  beginning  of  the  said  period  of  seven  years."  Now,  [212]  here,  in  the 
year  1826,  a  decree  was  made  by  the  Court  of  Exchequer,  which  most  assuredly 
related  to  the  lands  in  question,  and  whereby  it  was  decided  that  the  defendants  in 
that  suit  were  liable  to  pay  tithes  in  kind.  [Parke,  B.  It  decided  that  certain 
occupiers  of  lands,  not  being  owners  of  all  or  any  of  the  lands  in  the  township,  were 
liable  to  pay  tithes  in  kind  at  that  time.]  It  decided  that  a  district  modus  which  had 
been  set  up  over  the  whole  township  failed ;  and  it  could  not  have  failed  with  refer- 
ence to  the  particular  lands,  without,  as  a  necessary  consequence,  failing  as  to  all  the 
lands  in  the  township.  The  Court  of  Exchequer  decided  that  that  township  modus 
was  bad ;  and,  as  a  necessary  consequence,  it  was  as  bad  for  the  lands  that  were  not 
represented  by  the  parties  as  for  those  that  were.  That,  therefore,  was  a  decision 
within  the  terms  of  the  act.  It  is  not  said  that  there  must  be  a  binding  decision, 
but  a  decision  relating  to  the  lands  in  question  ;  and  here  was  a  decision  which  has 
been  acquiesced  in,  and  the  tithes  paid  in  full  to  the  present  time.  It  is  submitted, 
that,  after  such  a  decree,  the  tithe  commissioner  had  no  i-ight  at  all  to  enter  into  the 
question  of  this  modus.     The  word  "  payable,"  in  the  early  part  of  the  44th  section, 
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will  bu  well  satisfied  by  giving  to  it  a  meaning  consistent  with  the  piinciplo  which 
runs  through  the  act,  of  making  the  sc\on  years  prior  to  its  passing,  in  1835,  the 
standard  of  what  is  to  be  done  in  future.  The  latter  part  of  the  section  is,  "and  shall 
make  their  award  as  if  such  decision  had  been  made  at  the  beginning  of  the  said 
period  of  seven  years."  That  contemplates  a  case  in  which  a  decision  has  been  come 
to  in  the  middle  of  the  seven  years,  or  after  the  seven  years  have  begun  to  run,  and 
before  the  award  ;  in  such  case,  you  arc  to  consider  the  decree  as  if  it  had  been  made 
at  the  beginning  of  the  seven  years.  But  here  is  a  decree  made  si.xteen  years  ago, 
which  was  in  full  operation,  and  had  produced  a  settled  state  of  things  in  tliis  parish 
years  before  the  act  passed.  The  act  was  passed  for  the  purpose  of  fi.xing  everything 
down  [213]  in  its  then  position  ;  and  the  construction  the  least  favourable  to  the  vicar 
which  can  be  put  on  the  words,  is  tliat,  if  there  l)e  a  decision  which  had  relation  at 
all,  in  the  widest  sense  of  the  term,  to  these  lands,  by  any  court  of  competent  authority, 
upon  the  question  of  modus,  it  cannot  be  departed  from,  but  must  furnish  to  the  com- 
missioner a  guide  by  which  he  is  to  go.  It  was  never  intendctl  that  these  commissioners, 
many  of  whom  have  had  no  legal  education  whatever,  should  deal  with  the  decrees 
of  the  courts  at  Westminster,  but  that  they  should  take  them  as  their  guides,  and  act 
upon  them.  [Parke,  B.  The  question  is  not  whether  the  commissioners  have  or  have 
not  pursued  the  act  of  Parliament,  or  whether  they  were  right  or  wrong  in  their 
judgment :  the  only  question  is,  whether  this  issue  has  been  properly  tried  and  dis- 
posed of,  and  whether  upon  legal  evidence  there  has  been  a  proper  result.  The  issue 
involves  no  question,  except  whether  or  no  a  modus  of  13s.  4d.  was  payable  by  the 
lord  of  the  manor  to  the  vicar  for  all  the  tithes  in  Eye  Kettleby.]  For  the  purpose 
of  inquiring  what  was  the  duty  of  the  judge  and  jury  on  this  issue,  it  becomes 
necessary  to  inquire  what  was  the  duty  of  the  commissioner,  and  that  was  to  take  this 
decree  as  conclusive.  [Rolfe,  B.  So  he  may  have  done  for  that  was  a  different  modus 
from  that  which  is  now  insisted  upon.  The  modus  against  which  the  decree  was  made 
was  a  modus  of  13s.  4d.  payable  by  the  occupiers  for  the  time  being  of  the  lands  in 
the  township.  This  is  a  modus  payable  by  the  lord  of  the  manor  for  tithes.  If  the 
defendants  in  that  case  had  established  the  modus  as  here  set  up,  there  must  have 
been  a  decree  against  them.  The  issue  now  is,  whether  or  not  there  is,  and  from  time 
immemorial  has  been,  a  modus  of  13s.  4d.  payable  by  the  lord  of  the  manor  in  lieu 
of  tithe.  That  was  not  the  modus  the  defendants  insisted  on.  Parke,  B.  Tithes 
are  prima  facie  payable  in  kind.  If  the  modus  as  laid  in  the  answer  is  not  proved, 
there  must  be  a  decree  for  the  payment  of  the  [214]  tithes.  That  modus  was  difl'ei'ent 
from  the  present.]  The  evidence  went  to  this  point,  not  who  was  to  pay  it,  but  what 
was  to  be  paid.  The  question  was,  whether  13s.  4d.  was  payable  by  way  of  modus 
for  the  whole  district.  The  decree  was  against  there  being  any  such  modus,  and  that, 
being  a  decree  relating  to  the  lands  in  question,  was  binding  on  the  commissioner, 
and  conclusive  upon  this  issue.  No  doubt  the  commissioner  would  have  to  decide 
whether  the  decision  was  one  within  the  meaning  of  the  act,  and  whether  it  related 
to  these  particular  lands.  In  strictness  of  form  it  may  be  said,  undoubtedly,  that  the 
question  whether  a  modus  be  payable  by  the  lord  of  the  manor,  or  by  the  occupiers 
of  the  laud,  is  a  different  proposition,  but  it  is  the  same  in  substance  ;  for  the  principle 
esta,blished  by  the  decree  of  the  Court  of  Exchequer  was,  that  tithes  in  kind  were  due 
and  payaljle,  which  is  what  the  vicar  is  now  contending  for.  And  although  the  parties 
are  not  nominally  the  same,  the  defendant  Blake  was  the  real  party  to  the  former 
suit,  and  paid  the  costs  of  it  and  the  arrears  of  tithes,  and  has  ever  since  paid  tithes 
in  kind.  There  is  therefore  no  hardship  in  saying  that  the  parties  should  be  bound 
by  that  decree. 

Parke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  first  ground 
on  which  it  was  moved  was,  that  the  Judge  at  Nisi  Prius  ought  to  have  told  the  jury 
that  the  decree  of  the  Equity  Exche(juer  in  18i!6  was  binding  on  the  tithe  commis- 
sioner when  about  to  make  his  award,  and  ought  to  be  considered  as  eiiually  binding 
on  them.  We  are  not  called  upon  to  decide  on  the  correctness  of  the  course  taken 
by  the  assistant  tithe  commissioner  :  if  he  has  acted  improperly  with  respect  to  this 
evidence,  the  plaintilfs  remedy,  if  he  have  one,  is  by  mandamus.  But  I  am  quite 
clear  that  the  learned  judge  did  perfectly  right  in  not  giving  greater  weight  to  the 
decree  of  the  Court  of  Exchequer,  and  in  telling  the  juiy  that  the  evidence  was  [215] 
not  binding  on  them.  The  issue  joined  in  this  case,  namely,  whether  there  was  a 
modus  of  13s.  4d.  covering  the  whole  of  the  township  of  Eye  Kettleby,  ought  to  be 
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tried  like  any  other  issue,  whether  there  was  such  a  modus  or  not ;  and  we  canuot 
try  the  (]ues"tioii  in  any  other  way,  beeause  it  arises  in  consequenee  of  the  deeree  of 
the  commissioner,  than  if  it  had  been  directed  by  the  Court  of  Chancery  or  this 
Court.  All  that  we  have  a  right  to  do  is  to  see  that  that  issue  is  tried  according  to 
the  rules  of  law.  The  learned  judge,  as  it  seems  to  me,  was  perfectly  right  in  telling 
the  jury  that  they  were  not  bound  by  this  decree.  But  I  go  further,  and  say  that 
that  decree  was  not  binding  even  on  the  commissioner.  The  44th  section  of  the 
stiituto  provides  for  the  case  where  it  shall  appear  to  the  commissioners  or  assistant 
commissioner  that  any  question  concerning  any  modus  or  composition  real,  prescriptive 
or  customary  payment,  or  claim  of  exemption  from,  oi'  non-liability  to,  the  payment 
of  tithes  lelating  to  the  lands  in  question,  shall  have  been  decided  by  competent 
authority  before  the  making  of  the  award,  and  enacts,  "  that  the  commissioners  or 
assistant  commissioner  shall  act  on  the  principle  established  by  such  decision  ;  "  but 
that  provision  must  be  understood  as  being  confined  to  such  decrees  and  decisions  as 
are  made  by  a  court  of  competent  authority  to  bind  the  same  persons  as  are  bound 
by  the  award  of  the  commissioners.  The  legislature  can  only  have  meant  to  give 
that  authority  to  such  judgments  of  competent  courts  as  would  be  binding  on  the 
parties  who  were  to  be  bound  by  the  award  of  the  commissioners.  This  clearly  was 
not  a  decree  of  that  kind,  for  its  whole  effect  was  to  decide  that  there  was  not  a 
modus  of  13s.  4d.  payable  by  the  occupiers  of  land  in  the  township  to  the  vicar  of 
Eye  Kettleby.  That  was  the  only  point  which  was  decided  by  the  decree  ;  it  does 
not  decide  the  question  on  which  this  issue  is  to  be  tried,  which  is,  whether  a  modus 
of  13s.  4d.  is  payable  by  the  lord  of  the  manor  to  the  vicar  of  Eye  [216]  Kettleby  for 
the  whole  of  the  tithes  in  that  township.  Therefore  it  seems  to  me  that  the  learned 
judge  was  quite  correct  in  his  ruling,  and  that  no  new  trial  ought  to  be  granted  on 
that  ground.  [With  respect  to  the  verdict  being  against  evidence,  his  Lordship 
stated  that  it  was  a  question  altogether  for  the  jury,  and  that  in  his  opinion  the 
verdict  ought  not  to  be  disturbed.] 

GuRNEY,  B.,  and  RoLFE,  B.,  concurred. 

Rule  discharged. 

Whitehurst  then  applied  for  the  costs  of  the  action,  under  the  46th  section  of  the 
act,  which  provides,  that  "the  costs  of  every  such  action,  or  of  stating  such  case  and 
obtaining  a  decision  thereon,  shall  be  in  the  discretion  of  the  court  in  or  by  which 
the  same  shall  be  decided,  which  may  order  the  same  to  be  taxed  by  the  proper 
officer  of  the  court,  and  the  like  execution  may  be  had  for  the  same  as  if  such  costs 
had  been  recovered  upon  a  judgment  of  recoi'd  of  the  said  court."  Under  that  section, 
it  is  necessary  that  the  Court  should  make  an  order  as  to  the  costs.  [Parke,  B. 
That  should  be  a  separate  motion,  unless  the  other  party  will  agree  to  its  being  now 
discussed,  to  save  expense.]  This  being  the  case  of  an  appeal,  the  costs  are  invariably 
given  to  the  successful  party. 

M.  D.  Hill,  contra.  The  plaintiff  can  have  no  objection  to  the  matter  being 
disposed  of  at  the  least  expense.  If  it  had  not  been  for  this  act  of  Parliament,  the 
present  question  never  could  have  been  raised.  The  township  submitted  to  the 
decree  for  sixteen  years,  and  it  is  benefit  enough  to  the  defendants  that  they  should 
for  ever  deprive  the  vicar  of  the  tithes  he  has  received  since  1827.  The  decision  of 
the  commissioner  was  directly  adverse  to  the  decision  of  the  Court  of  Exchequer. 
The  Court  of  Ex-[217]-chequer  in  1826  thought  it  a  clear  case  upon  the  same  evidence, 
and  the  defendants  were  substantially  appealing  against  that  decision. 

Pakke,  B.  No,  it  was  the  plaintiff  who  appealed  against  the  decision  of  the 
assistant  commissioner.  The  rule  is,  that,  when  an  issue  is  tiied,  the  unsuccessful 
party  must  pay  the  costs  of  the  issue,  and  I  fear  there  is  nothing  to  take  this  out  of 
the  ordinary  rule. 

Order  for  costs  accordingly. 
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The  Attorney  Genekai.  r.  Keu.i.y.  Exch.  of  Pleas.  Nov.  22,  1843.— A  defendant 
arrested  by  a  capias,  under  the  stat.  3  &  4  Will.  4,  c.  53,  s.  95,  for  an  ofl'cnco 
against  the  customs  acts,  is  not  entitled  to  be  discharged  out  of  custody  on  the 
ground  that  no  information  was  tiled  before  the  issuing  of  the  capias. 

[S.  C.  1  D.  &  L.  399 ;  13  L.  J.  Ex.  82.     See  further,  13  M  &  W.  677.] 

In  tbis  case  Erie  moved  for  a  rule,  calling  upon  the  Attorney-General  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of  the  custody  of  the  sheriU's  of 
London.  It  appeared  from  the  affidavits,  that  be  had  been  arrested  on  a  writ  of 
capias,  issued  at  the  instance  of  the  commissioners  of  customs  to  the  shcrill's  of  London, 
and  indorsed  for  bail  in  £2520,  which  commanded  them  that  they  should  have  the 
defendant  before  the  Barons  of  the  Exchequer  "on  the  second  day  of  November 
next,  to  answer  therein  touching  certain  articles  whereof  he  is  impleaded  by  an 
information  lately  exhibited  against  him  before  the  said  Barons,  by  our  Attorney- 
General,  for  the  forfeiture  of  the  sum  of  J7560,  &c.,  for  the  offences  in  the  said 
information  mentioned."  The  tiles  of  the  Court  had  been  searched,  but  no  informa- 
tion against  the  defendant  was  to  be  found  thereon  ;  and  an  inspection  of  the  affidavit 
on  which  the  capias  issued  had  been  applied  for  and  refused.  This  question  depends 
on  the  stat.  3  &  4  Will.  4,  c.  53,  [218]  ss.  75  and  95. (a)  Whatever  might  have  been 
the  old  rule  as  to  supposing  a  previous  information,  it  cannot  apply  to  the  recent 
statute,  wliich  by  express  words  makes  the  existence  of  the  information  a  condition 
precedent  to  the  issuing  of  the  capias.  Nor  can  it  mean  that  the  writ  should  issue 
on  a  secret  affidavit,  not  to  be  shewn  to  the  party,  on  which  he  might  be  ari'ested  and 
imprisoned,  without  any  means  of  compelling  the  Crown  to  proceed.  [Parke,  B.  Is 
there  anything  in  this  act  to  alter  the  ancient  course  of  proceeding  in  this  Court  in 
such  cases?]  The  capias  expres.sly  refers  to  the  information.  [Lord  Abinger,  C.  B. 
Tiiat  was  always  the  form.]  The  legislature  appears  to  have  intendeil  that  the  defen- 
dant should  be  first  charged  by  an  information  which  should  hold  the  Crown  to  the 
grounds  of  complaint  stated  therein. 

LoKD  Abinger,  C.  B  The  practice  is  not  to  issue  the  capias  except  on  the 
authority  of  a  judge,  who  examines  the  affidavit.  The  95th  section  of  the  3  &  4 
Will.  4,  c.  53,  is  merely  a  re  enactment  of  the  (5  Geo.  4,  c.  108,  s.  84,  and  the  proceed- 
ings against  the  defendant  are  in  conformity  [219]  with  the  recognized  practice.  I 
do  not  like,  by  granting  a  rule,  to  throw  any  doubt  on  that  which  appears  to  be  the 
established  practice. 

Parke,  B.  Until  the  stat.  12  Geo.  1,  e.  28,  a  party  might  have  been  arrested 
without  any  affidavit,  at  the  suit  of  a  subject.  Since  that  statute,  when  the  proceeding 
is  at  the  suit  of  the  Crown,  the  judge  requires  an  affidavit,  in  order  that  the  process 
may  not  be  abused. 

The  other  Barons  concurred. 

Rule  refused. 

Clark  and  Another  v.  Kenrick  and  Another.  Exch.  of  Pleas.  Nov.  17, 
1843  — In  an  action  for  the  infringement  of  a  patent,  to  which  a  disclaimer  as  to 
part  has  been  entered  under  5  &  6  Will.  4,  c.  83,  the  defendant  will  not  be 

(a)  Sect.  75  enacts,  "  That  all  penalties  and  forfeitures  incurred  by  that  or  any 
other  act  relating  to  the  customs  may  be  sued  for,  prosecuted,  or  recovered  by  action 
of  debt,  bill,  plaint,  or  information  in  any  of  his  Majesty's  courts  of  record  at  West- 
minster." The  95th  section  enacts,  "  That,  whenever  any  penalty  shall  be  sued  for 
as  aforesaid  by  information  against  any  person  in  any  of  his  Majesty's  courts  of 
record  at  Westminster  or  Dublin,  or  at  Edinburgh,  a  capias  may  thereupon  issue  as 
the  first  process,  specifying  the  amount  of  penalty  sued  for  ;  and  such  person  against 
whom  such  capias  shall  i.ssue  shall  be  obliged  to  give  sufticient  bail  or  security,  by 
natural-born  subjects  or  denizens,  to  the  person  or  persons  to  whom  such  capias  shall 
issue,  at  the  day  of  the  return  of  such  writ,  to  answer  such  wi-it  or  prosecution, 
and  shall  likewise,  at  the  time  of  such  appearing,  give  sufficient  bail  or  security,  by 
sucb  persons  as  aforesaid,  in  the  said  court,  to  answer  and  pay  all  the  forfeitures  and 
penalties  incurred  for  such  otl'ence  or  ofiences,  in  case  he,  she,  or  they  shall  be  con- 
victed thereof,  or  to  yield  his,  her,  or  their  body  or  bodies  to  prison." 
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alloweii    to   pleuil    that   the   whole   invention   was   not  new,  and  also   that  the 
unclisclainied  part  was  not  new. 

[S.  C.  1  D.  &  L.  392 ;  13  L.  J.  Ex.  6.] 

This  was  an  action  for  the  infringement  of  a  patent.  The  declaration,  after  reciting 
that  the  piaintitts  w^ere  the  true  and  first  inventors  of  "an  inventioti  for  glazing  and 
enamelling  cast-iron  hollow  ware,"  being  part  of  the  invention  referred  to  in  the  letters- 
patent  therein  mentioned,  remaining  undisclaimed  by  the  disclaimer  also  thereinafter 
mentioned,  alleged  the  grant  of  letteis  patent  to  them  for  "an  invention  for  glazing 
and  enamelling  cast-iron  hollow  ware,  and  other  metallic  substances,"  and  that  they 
did,  bv  an  instrument  in  writing,  particularly  describe  and  ascertain  the  nature  of  the 
said  invention,  and  in  what  manner  the  same  was  to  be,  and  might  be  pei'formed  ; 
that,  after  the  passing  of  the  5  &  6  Will,  i,  c.  83,  they  entered  with  the  clerk  of  the 
patents  a  disclaimer  of  part  of  the  title  of  the  said  invention,  that  is  to  say,  of  the 
words  "and  other  metallic  substances."  Breach,  that  the  defendants  unjustly,  and 
without  the  leave  of  the  plaintifi's,  made,  used,  and  put  in  [)ractice  the  said  undisclaimed 
part  of  the  said  invention,  and  paits  of  the  said  undis-[220]-claimed  part.  On  applica- 
tion to  a  learned  judge  at  chambers,  the  following  pleas  had  been  allowed  : — First, 
not  guilty  ;  secondly,  that  the  plaintiffs  wei'e  not  the  first  and  true  inventors  of  the 
said  invention  in  the  said  letters-patent  mentioned ;  thirdly,  that  the  said  invention 
in  the  said  letters-patent  mentioned  was  not  new  as  to  the  public  use  and  exercise 
thereof,  at  the  time  of  the  grant  of  the  letters-patent  in  the  declaration  mentioned  ; 
fourthly,  that  the  instrument  in  writing  in  the  declaration  mentioned  and  referred  to 
did  not  particularly  describe  and  ascertain  the  nature  of  the  said  invention  in  the 
letters-patent  mentioned,  and  in  what  manner  the  same  was  to  be  performed  ;  and, 
fifthly,  that  the  said  invention  in  the  said  letters-patent  mentioned  was  not  any  manner 
of  new  manufacture  for  which  letters-patent  would  be  granted,  according  to  the  true 
intent  and  meaning  of  the  statute  in  that  behalf  made  and  provided. 

The  defendants  pleaded  also  to  the  undisclaimed  part  three  pleas,  similar  to  the 
second,  third,  and  fifth. 

Webster  having  obtained  a  rule  calling  on  the  defendants  to  shew  cause  why  the 
judge's  order,  and  the  rule  to  plead,  should  not  be  rescinded  and  discharged. 

Cowling  shewed  cause,  and  insisted  that  the  defendants  were  entitled  to  retain  all 
the  pleas,  but  especially  the  fourth,  which  contained  a  denial  of  a  material  allegation 
in  the  declaration  as  to  the  specification.  If  the  proviso  of  the  letters-patent  as  to  the 
specification  was  not  strictly  complied  with,  the  letters-patent  are  void  ;  the  non- 
compliance with  an  express  condition  of  the  grant  cannot  be  cured  by  a  disclaimer ; 
that  was  not  the  intention  of  the  legislature. 

Martin  and  Webster,  in  support  of  the  rule,  were  not  called  upon. 

[221]  Parke,  B.  The  eft'ect  of  the  statute  is  to  render  the  disclaimer,  when 
made,  part  of  the  patent  and  the  specification.  The  plaintiffs  from  the  moment  of  the 
disclaimer  become  patentees  of  the  undisclaimed  part,  and  the  defendants  ought  not 
to  be  allowed  to  plead  that  the  whole  original  invention  was  not  new,  and  also  that 
the  undisclaimed  part  was  not  new.  The  rule  ought  to  be  absolute  for  striking  out 
the  second,  third,  and  fifth  pleas.  With  respect"  to  the  fourth  plea,  we  think  the 
plaintiff's  should  be  left  to  demur  to  that,  if  they  think  proper  to  do  so. 

Rule  accordingly. 


Saunders  v.  M'Gowran  and  Another.  Exch.  of  Pleas.  Nov.  24,  1843.— Where 
a  party  dies  after  verdict  and  before  judgment,  his  lands  ai-e  bound  in  the  hands 
of  his  heir  by  a  judgment  entered  up  within  two  terms  after  verdict,  under 
17  Car.  2,  c.  8,  s.  1. 

[S.  C.  1  D.  &  L.  40.5 ;  12  L.  J.  Ex.  12.] 

Scire  facias.  The  declaiation  stated,  that,  in  a  certain  action,  brought  by  John 
Saunders  agauist  Francis  M'Gowran  and  W.  Nicholls,  a  verdict  was  given  for  Saunders 
against  the  said  defendants  for  £9  damages  ;  after  which,  to  wnt,  on  the  3rd  of 
November,  1841,  the  said  Francis  M'Gowran  died  ;  and  that,  within  two  years  after 
such  decease,  to  wit,  on  the  7th  of  November,  1841,  judgment  was  given  bv  the  said 
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court  ill  tlie  said  action,  according  to  the  force  and  eft'ect  of  the  st^itiitc  in  that  behalf, 
against  the  said  F.  M'Gowran  and  W.  Nicliolls,  for  7G1.  1  Is.  Gd.,  for  costs  and  damages. 
The  sheriff'  was  then  commanded  to  make  known  to  Nicholls,  and  also  to  the  heir  of 
M'Gowran  and  to  the  terre-tenants  of  M'trowran's  lands,  that  they  might  shew  cause 
wh>'  the  damages,  &c.  should  not  be  levied  on  their  lands,  tenements,  itc.  The  sheriff 
returned  that  there  was  not  any  tenant  of  M'Gowran's  lands,  and  that  the  lieir  of 
M'Gowran  had  nothing  in  his  bailiwick  whereby  he  could  give  him  notice. 

[222]  To  this  declaration  the  defendant  M'Gowran  demurred  generally.  Tiie 
point  marked  for  argument  was,  that  the  defendant  was  not  chargeable,  as  heir  of 
M'Gowran  deceased,  for  any  lands  in  his  tenure,  it  appearing  b}'  the  declar.ilion  that 
M'Gowran  died  liefore  the  said  judgment  was  entered  up  and  given. 

Montague  Smith  was  heard  in  support  of  the  demuirer,  (November  15).  The  only 
point  in  the  ease  is,  whether,  M'Gowran  having  died  after  verdict  and  before  judg- 
ment signed,  his  lands  descending  to  his  heir-at-law  are  affected  by  a  judgment  entered 
within  tft'o  terms  after  verdict.  There  is  no  case  in  the  books  e.xactly  resembling  the 
present ;  but  the  general  iiile  is,  that  the  judgment  binds  the  lands  from  its  date. 
The  liability  of  the  heir  depends  on  the  stat.  17  Cai'.  2,  c.  8.  At  coranum  law,  judg- 
ment could  not  be  entered  up  after  the  death  of  a  defendant.  That  inconvenience 
was,  however,  remedied  by  the  stat.  17  Car.  2,  c.  8,  the  first  section  of  which,  "for 
the  avoiding  of  unnecessary  suits  and  delay's,"  enacts,  "  That,  in  all  actions,  personal, 
real,  or  mi.xed,  the  death  of  either  party  between  the  verdict  and  the  judgment  shall 
not  hereafter  be  alleged  for  error,  so  as  such  judgment  be  entered  within  two  terras 
after  such  verdict."  There  is  no  provision,  however,  in  that  statute  which  makes  the 
lands  of  the  ancestor  in  the  hands  of  the  heir  chai'geable  with  the  judgment ;  and  the 
lands,  having  descended  to  the  heir  before  judgment  signed,  could  not  be  afl'ected  by 
it.  The  judgment  binds  the  lands  only  from  the  time  it  is  signed,  and  it  could  not 
be  entered  up  nunc  pro  tunc.  [Parke,  B.  The  lauds  are  bound  by  the  judgment,  in 
the  same  maimer  as  if  the  ancestor  had  been  living,  and  had  sold  them  under  the  like 
circumstances.]  It  is  submitted  that  the  only  etlect  of  the  statute  is  to  prevent  its 
being  alleged  for  error  that  the  judgment  was  signed  after  the  death  ;  and  when 
signed,  it  only  takes  effect  from  the  entry  of  it,  [223]  and  the  heir,  having  got  the 
lands  liefore,  is  not  affected  by  the  judgment.  If  the  Court  give  to  this  judgment  the 
elTect  contended  for,  it  will  contravene  the  statutory  rule  of  Hilary  Term  4  Will.  4, 
c.  3,  which  directs,  that  "all  judgments,  whether  interlocutory  or  final,  shall  be  entered 
of  record  of  the  day  of  the  month  and  year,  whether  in  term  or  vacation,  when  signed, 
and  shall  not  have  relation  to  an}'  other  day."  The  stat.  17  Car.  2  did  not  give  the 
judgment  any  relation  back. 

Lush,  control.  The  intention  of  the  statute  was  to  make  a  verdict,  obtained  against 
a  party  who  dies  before  judgment  is  signed,  equivalent  to  a  judgment  entered  up  during 
the  lifetime  of  the  party,  provided  it  be  entered  up  within  two  terms  after  his  death. 
Sueh  was  considered  to  be  the  effect  of  the  statute  in  the  case  of  Burndl  v.  Holdm 
(1  Lev.  277  ;  2  Keble,  549),  which  occurred  very  soon  after  its  passing.  That  was  a 
scire  facias  against  the  defendant  as  e.xecutor,  on  a  judgment  in  assumpsit  against  the 
testator.  The  defendant  demanded  oyer  of  the  judgment,  and  it  appeared  that  the 
testator  died  after  the  verdict  obtained  for  the  plaintiff,  and  before  the  day  in  banc; 
and  the  judgment  on  which  the  plaintiff  brought  the  sci.  fa.  was  entered  the  next  term 
under  the  statute  of  Charles.  The  defendant  pleaded  a  debt  due  to  himself  on  the 
bond  of  the  bankrupt  for  £100,  and  a  judgment  debt  to  liOrd  Arlington,  and  that  he 
had  110  assets  beyond  £40,  which  he  retained  to  satisfy  himself  and  Lord  Arlington. 
To  this  the  plaintiff  demurred,  and  "the  principal  question  was,  if  the  plaintiff's  judg- 
ment shall  so  relate  as  to  be  to  all  intents  like  a  judgment  had  against  the  testator  in 
his  life?"  The  case  was  argued  several  times,  and  though  there  was  a  difference  of 
opinion  amongst  the  Judges,  judgment  was  ultimately  given  for  the  plaintiff".  [Lord 
[224]  Abinger,  C.  B.  That  case  is  not  a  very  strong  authority,  for  it  appears  by  the 
report  that  in  Mich.  21  Car.  2,  Twysden  &  Moreton  held  against  the  plaintiff,  but 
Kelynge  *  Ii;iinsford  for  the  plaintiff'.  But  in  Trin.  23  Car.  2,  judgment  was  given 
for  the  plaintiff  by  Hale  &  Moreton,  Twysden  continuing  of  a  contrary  opinion,  and 
Rainsford  saying  nothing.]  In  the  notes  to  Uiulerhill  v.  Dcrereu.i- (i  Wms.  Saund.  721), 
it  is  said,  "the  judgment  upon  this  statute  is  entered  by  or  against  the  party  as  if  he 
were  living,"  citing  1  Salk.  42.  In  Pantonv.  The  Tirirlaianta  of  IlaU.  (C-M-thcw,  105), 
where  a  judgment  was  obtained  against  Benedict  and  John  Hall,  the  former  having 
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died  liefoie  execution,  it  was  held  that  a  sci.  fa.  might  issue  against  John,  and  the 
heirs  and  the  terrctenants  of  Benedict.  That  would  be  precisely  the  course  to  be 
adopted  in  this  case.  The  lieir  can  have  no  right  as  against  a  party  who  has  a 
paramount  remedy  against  the  ancestor.  The  stat.  8  &  9  Will.  3,  c.  11,  s.  6,  provides 
a  remedy  in  case  of  the  death  of  cither  party  between  interlocutory  and  final  judgment, 
and  it  has  been  held  that  judgment  may  be  entered  up  under  that  statute  in  the  same 
way  as  if  the  party  were  alive.  [Parke,  B.  The  case  of  Colbeck  v.  Peck  (2  Ld.  Raym. 
1280),  seems  to  shew  that  a  judgment  against  a  party  who  has  died  after  verdict,  but 
before  judgment,  is  to  have  the  same  effect  as  if  the  party  had  been  alive.  The  rule 
there  laid  down  is,  that  the  plaintifi'  may  enter  up  judgment  in  the  cause  as  if  the 
party  were  alive.] 

Montague  Smith  in  reply.  The  case  of  Burnett  v.  Ilolden  can  scarcely  be  considered 
as  any  authority,  as  the  Judges  seem  to  have  entertained  extreme  doubt  about  it  to  the 
last,  and  no  reasons  are  given  for  their  opinions.  The  case  of  Fantmi  v.  7'he  Tcrretenarits 
of  Hall  does  not  touch  this  point,  for  there  the  party  died  after  final  judgment  was 
signed. 

Cur.  adv.  vult. 

[225]  The  judgment  of  the  Court  was  now  delivered  by 

LoKD  Abinger,  C.  B.  There  is  a  case  of  Sauwlers  v.  M'Gomran,  which  was  argued 
the  other  day,  in  which  a  question  was  raised  whether  a  scire  facias  was  good  to  bind 
the  efl'ects  of  a  terretenant,  the  defendant  having  died  before  the  judgment  was  signed  ; 
the  Court  have  considered  it.  The  facts  were  these :  the  judgment  was  entered  up 
under  the  statute  17  Car.  2,  c.  8,  s.  1 — the  defendant  having  died  before  the  judgment 
was  entered.  'J'he  question  was,  whether  the  scire  facias  bound  the  terre  tenant : — The 
Court  are  of  opinion  that  it  does  : — there  is  no  case  to  the  contrary,  and  the  statute 
would  be  ineffectual  unless  it  had  that  effect.  A  case  was  cited  from  1  Lev.  277,  by 
the  counsel  who  argued  on  behalf  of  the  plaintiff,  to  shew  that  in  the  case  of  goods 
and  chattels  it  clearly  would  bind.  We  think  the  analogy  holds  good,  and  that  it 
would  bind  in  the  case  of  land  also.  There  is  no  principle  nor  case  to  the  contrary, 
and  it  seems  to  us  it  would  be  defeating  the  object  of  the  statute  if  we  held  that  it 
did  not  bind  in  this  case.     Our  judgment  will  therefore  be  for  the  plaintiff. 

M.  Smith  applied  for  leave  to  amend. 

Lord  Abinger,  C.  B.  Upon  aftidavit  of  merits  you  may  amend  on  payment  of 
costs,  otherwise  there  must  be 

Judgment  for  the  plaintiff. 

[226]  Foster,  Administrator  of  Edward  Pollard,  Deceased  v.  Bate.s  and  Others. 
Exch.  of  Pleas.  Nov.  23,  1843.— One  E.  P.  having  sent  a  quantity  of  goods  to 
Fernando  Po  for  sale,  died  intestate  ;  and  after  his  death  the  defendants  purchased 
the  goods  from  the  agent  of  the  intestate  there,  who  sold  them  for  the  benefit  of 
the  intestate's  estate ;  subsequently  to  the  sale,  the  plaintiff  took  out  letters  of 
administi'ation  to  the  intestate,  and  now  sued  the  defendants  for  the  price  of  the 
goods  :— Held,  that  the  action  was  maintainable  ;  that  the  title  of  an  administrator, 
though  it  does  not  exist  until  the  grant  of  administration,  relates  back  to  the 
time  of  the  death  of  the  intestate,  so  as  to  entitle  the  administrator  to  sue  in 
assumpsit  for  goods  sold  and  delivered ;  and  that,  as  the  act  of  the  agent  was 
ratified  by  the  plaintiff  after  he  became  administrator,  it  was  no  objection  that 
the  intended  principal  was  unknown  at  the  time  to  the  person  who  intended  to 
be  the  agent. 

[S.  C.  1  D.  &  L.  400;  13  L.  J.  Ex.  88;  7  Jur.  1093.  Considered,  Durant  v.  Roberts, 
Maxted&  Company,  [1900]  1  t^.  B.  629  :  reversed  nomine  Kdqhleii,  Maxted  cf;  Gompanij 
v.  Dnrant,  [1 901]  A.  C.  240.  Applied,  In  the  Goods  of  fri/se,  [  1 904]  P.  305.  Referred 
to.  Lodger  v.  Arch,  1854,  10  Ex.  340;  Hill  v.  Curtis,  1865,  L.  R.  1  Eq.  100;  Baker  v. 
Baker,  1886,  55  L.  T.  726 ;  Ellis  v.  Ellis,  [1905]  1  Ch.  617.] 

Assumpsit  by  the  plaintiff,  as  administrator  of  E.  Pollard,  deceased,  for  goods  sold 
and  delivered  by  the  mtestate,  and  also  for  goods  sold  and  delivered  bv  the  plaintiff 
a  ter  his  ileath,  and  before  administration  granted,  and  on  an  account  stated  with  the 
planitift. 

Plea,  non  a.ssumpsit. 
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At  the  trial  before  Rolfe,  B.  at  the  London  Sittings  after  last  Trinity  Term,  it 
appeared  that  the  defendants  were  partners  in  a  oompany  called  the  West  African 
Company,  trading  to  the  coast  of  Africa,  and  that  one  Oldficld  was  their  agent  at 
Fei-nando  Po.  The  goods  in  question  had  been  sent  by  Pollard  from  this  country  to 
Africa  for  sale  ;  he  afterwards  died  intestate  ;  and  after  his  death,  Oldfield,  the  defen- 
dants' agent,  purchased  the  goods  from  the  agent  of  the  intestate  there,  who  sold 
them  for  the  benefit  of  the  intestate's  estate.  Subseciuently  to  the  sale,  the  plaintifl" 
took  out  letters  of  administration  to  Pollard,  and  brought  this  action  for  the  price  of 
the  goods.  It  was  objected  at  the  trial,  that  the  plaintiff'  was  not  entitled  to  recover, 
as  the  letters  of  administration  did  not  relate  back  to  the  time  of  the  death  of  the 
intestate,  so  as  to  vest  in  the  administrator  the  right  to  sue  on  a  contract  made  after 
his  death.  The  learned  Judge,  however,  left  the  case  to  the  jury,  who  found  a 
verdict  for  the  plaintifl',  leave  having  been  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit. 

Kelly  having  in  the  early  part  of  this  term  obtained  a  rule  accordingly, 
W.  H.  Watson  and  C4reenwood  shewed  cause  (Nov.  17).  [227]  The  action  is  well 
maintainable.  Although  for  some  purposes  an  administrator  does  not,  like  an  executor, 
represent  the  intestate  from  the  time  of  his  death,  yet,  when  letters  of  administration 
are  once  granted,  the  title  of  the  administrator  vests  by  relation  to  the  time  of  the 
death  of  the  intestate.  The  distinction  between  the  case  of  an  executor  and  an 
administrator  is  this,  that  the  former  may  commence  an  action  before  probate,  but 
the  latter  cainiot  until  after  grant  of  letteis  of  administration.  But  although  the 
administrator  cannot  bring  an  action  before  administration  granted,  the  authorities 
are  decisive  that  all  the  intestate's  property  vests  in  him  by  relation  to  the  time  of  the 
death.  The  case  of  an  administrator  is  the  same  in  that  respect  as  that  of  the  assignees 
of  a  bankrupt,  who,  although  they  are  not  assignees  until  the  assignment,  yet  when 
once  the  assignment  is  made,  having  the  property  vested  in  them,  and  have  a  title  to 
sue,  commencing  from  the  act  of  bankruptcy.  In  Com.  Dig.  Administration,  (B.  10), 
it  is  thus  laid  down  :  "An  executor  or  administrator  has  the  property  of  the  goods  of 
his  testator  or  intestate  vested  in  him  before  his  actual  possession,  and  therefore  may 
have  trover,  trespass  &e.  against  him  who  takes  them  before  he  has  actual  possession 
of  them."  "  So,  though  the  administration  be  not  granted  for  a  long  time,  yet,  when 
it  is  granted,  it  vests  the  property  in  the  administrator  by  relation  from  the  time  of 
the  death  of  the  intestate."  Also  in  2  Roll.  Abr.  554,  tit.  "Trespass  (T.)  pi.  i,  it  is  said 
that  "  an  administrator  shall  have  an  action  of  trespass  for  a  trespass  committed  to  the 
goods  of  the  testator,  after  his  death,  before  administration  granted  to  him,  for  the 
relation  fixes  the  possession  from  the  beginning,  so  that  he  may  have  an  action  : "  and 
the  Year  Book,  36  Hen.  6,  fo.  8,  is  cited.  [Parke,  B.  All  the  cases  are  collected  in 
a  recent  case  in  the  Comiuon  Pleas,  Tharpe  v.  Slallwood  (12  Law  J.,  Kep.  (N.  S  )  C.  P., 
241),  where  it  was  [228]  held  that  an  administrator  might  maintain  trespass  for  an 
injury  done  to  the  goods  of  his  intestate  after  the  death  of  the  intestate,  and  before 
the  grant  of  letters  of  administration.  That  arises  from  the  necessity  of  the  thing, 
for,  unless  such  a  right  existed,  the  goods  might  be  lost.  The  doubt  here  is,  whether 
an  action  lies  on  a  contract  made  within  that  time,  where  the  same  necessity  may  not 
exist"?]  The  true  principle  is,  that  the  right  vests  by  relation,  and  without  reference 
to  necessity  ;  and  as  was  said  by  Cresswell,  J.,  in  Tharpe  v.  StaUwood, — "  the  only  efl'ect 
of  the  letters  of  administration  is  to  fix  the  person  to  whom  the  right  of  action  accrues." 
In  2  Roll's  Abr.,  Relation  (A.),  it  is  said,  "If  a  man  die  possessed  of  certain  goods, 
and  afterwards  a  stranger  take  and  convert  them  to  his  own  use,  and  then  administra- 
tion is  granted  to  J.  S.,  this  administration  shall  relate  back  to  the  death  of  the  testator, 
so  that  J.  S.  may  maintain  an  action  of  trover  and  conversion  for  this  conversion 
before  administration  granted  to  him."  And  if  the  relation  goes  back  for  the  purpose 
of  maintaining  an  action  of  tort,  it  must  a  fortiori,  for  an  action  on  a  contract. 

If,  then,  the  light  vests  by  relation  to  the  time  of  the  intestate's  death,  and  if  a 
party  for  the  benefit  of  the  estate  disposes  of  the  goods  of  the  intestate,  it  is  open  to 
the  administrator  to  affirm  or  disaffirm  his  act.  It  may  be  a  nice  question  whether 
an  administrator  can  disaffirm  his  own  act,  and  bring  trover  for  the  goods,  but  clearly 
he  may  affirm  or  disaffirm  the  act  of  a  third  person.  In  Kenrkk  v.  Burgess  (Moore, 
126),  it  was  agreed  by  all  the  Judges  that  if  a  man  enters  as  executor  de  son  tort,  and 
then  sells  goods,  and  afterwards  takes  out  letters  of  administration,  the  sale  is  good 
by  relation.     In  Uliikhall  v.  Snuirc  (3  Mod.  276;  1  Salk.  2i)6  ;  3  Salk.  161),  it  wiis 
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held  by  two  Judges,  against  Holt,  C.  J.,  that,  if  a  person  consent  to  the  disposition  of 
an  intestate's  goods,  and  afterwards  take  out  administration,  he  cannot  maintain  trover 
[229]  for  them,  for  he  is  bound  by  his  former  consent.  If  that  case  lie  law,  an  adminis- 
trator who  has  sold  the  good.s  of  the  intestate  must  clearly  be  entitled  to  maintain  an 
action  for  goods  sold  and  delivered.  An  administrator  may  sue  on  a  contract  made 
with  him,  in  his  own  right,  or  he  may  sue  in  his  character  of  administrator,  on  the 
ground  that  the  money,  when  recovered,  would  be  assets.  Gathenvood  v,  C'habawl 
(1  B.  &  Cr.  150;  2  D.  &  l\.  271).  In  every  case  where  the  money  recovered  would 
be  assets,  he  may  maintain  an  action  as  administrator.  It  is  scarcely  necessary  to  cite 
authorities  to  shew  that  where  a  party  has  a  right  of  action  in  tort,  he  may  waive  the 
tort  and  bring  assumpsit,  as  that  is  well  established  by  many  cases.  Foster  v.  Stewart 
(3  M.  &  Selw.  191),  Hainhli/  v.  Trott  (1  Cowp.  371)',  Smilli  v.  Hodson  (4  T.  E.  211), 
and  liussdl  v.  Bell  (10  M.  &  W.  340).  Here  the  goods  vest  in  the  administrator  by 
relation  to  the  death  of  the  intestate,  and  if  the  goods  of  the  intestate  be  made  away 
with  or  converted  by  any  one,  the  administrator  may  waive  the  tort  and  bi'ing 
assumpsit.  It  must  be  considered  as  settled  by  Tharpe  v.  Stalhvood  (3  Dowl.  N.  S.  24), 
that  the  administrator  may  bring  trover  or  trespass,  and  so  he  may  maintain  ejectment, 
anil  lay  the  demise  on  a  day  after  the  intestate's  death,  but  before  administration 
granted,  as  was  held  in  Patten  v.  Patten  (1  Alcock  &  Xapier,  493  ;  Williams  on  Executors, 
493,  n.  (3rd  edit.)).  And  if  he  can  recover  in  ejectment,  it  follows  that  he  may 
maintain  an  action  for  mesne  profits,  and  if  so,  he  may  maintain  an  action  for  use  and 
occupation.  It  makes  no  difference  that  the  contract  was  :made  by  an  agent,  who  did 
not  know  at  the  time  for  whom  he  made  the  contract,  for  the  authorities  shew  that  the 
doctrine  of  ratification  will  apply,  although  the  agent  does  not  know  who  his  principal 
is  at  the  time  [230]  of  the  contract.     In  Muskett  v.  Drummond  (10  B.  &  Cr.  157; 

5  Man.  &  Ry.  210),  Parke,  J.,  remarks,  that  "in  Hull  v.  Pickersyill  (1  Bro,  &  B.  282), 
the  defendant  justified  as  an  agent  for  parties  who  did  not  ratify  his  act  until  after 
the  action  was  brought,  and  that  was  held  sufficient."     In  Hagedorn  v.  OUverson  (2  M. 

6  Selw.  485),  where  the  plaintiff'  had  eflected  an  insurance  on  the  ship  as  well  in  his 
own  name  as  for  and  in  the  name  of  all  and  every  other  person  &c.  for  the  benefit  of 
S.,  an  alien  enemy,  and  procured  a  license  to  legalize  the  voyage,  and  a  loss  happened, 
and  two  years  after,  S.,  by  letter  to  the  plaintiff",  adopted  the  insurance  ;  it  was  held 
that  the  plaintiff  might  recover  against  the  underwriter,  averring  an  interest  in  S. 
There  the  principal  was  not  in  existence  until  two  years  after  the  contract  of  insurance 
was  entered  into.  It  is  immaterial  that  the  contract  was  made  by  a  person  who  could 
not  point  out  his  piincipal  at  the  time,  or  whether  any  principal  then  existed  or  not. 
In  Maclean  v.  Dvnn  (4  Bing.  722;  1  M,  &  P.  761),  it  was  held  that  if  A.,  without 
authority,  makes  a  contract  in  writing  for  the  purchase  of  goods  by  B.,  and  B.  subse- 
quently ratifies  the  contract,  such  ratification  renders  A.  an  agent  sufficiently  authorized 
to  make  the  contract  under  the  Statute  of  Frauds.  The  authorities  clearly  establish, 
that  the  principal's  not  being  known  or  in  existence  at  the  time  is  no  impediment  to 
the  maintenance  of  the  action. 

Hoggins  (Kelly  with  him),  in  support  of  the  rule.  An  executor  derives  his 
authority  fi-om  the  will ;  an  administrator  from  the  grant  of  administration  by  the 
ordinary  :  the  former  may  maintain  an  action  before  probate,  but  the  latter  cannot 
sue  until  letters  of  administration  are  granted  to  him.  IFhitehaU  v.  Squire  (3  Mod.  27G  ; 
1  Salk.  295)  has  been  relied  upon,  but  in  that  case  Holt,  C.  J.,  dissented  from  the 
opnnon  of  the  other  judges,  and  held  that  the  action  was  maintainable.  [231]  The 
prmciple  of  the  decision  of  the  two  Judges  who  differed  from  Lord  Holt,  as  explained 
by  Lord  Ellenborough  in  Mountford  v.  Gihsmi  (4  East,  446),  was,  that  the  plaintiff' 
bemg  a  particeps  cnminis  in  the  very  act  he  complained  of,  should  not  be  permitted 
to  recover  upon  it  against  the  peison  with  whom  he  had  colluded ;  but  they  never 
rpiestioned  the  right  of  the  administrator  to  maintain  such  action  in  general.  In 
.Stewart  V.  Edmomh  CWilliams  on  Exec.,  3rd  ed.,  313,  n.),  where  the  intestate  had  sent 
some  plate  to  the  defendant,  a  silversmith,  for  safe  custody,  and  was  at  the  same  time 
indebted  to  him  m  a  sum  exceeding  the  value  of  the  plate,  the  plaintiff',  after  the 
death  of  the  intestate  and  before  he  obtained  letteis  of  administration,  assented  to  the 
defendants  retaninig  the  plate  in  satisfaction  of  his  debt;  he  afterwards  took  out 
arlministration,  and  bi-ought  trover  for  the  plate.  IVhitehall  v.  Squire  was  cited  for  the 
cletendant;  but  Abbott,  C.  J.,  held  that  the  assent  was  not  biiidine  on  the  adminis- 
trator,     that  shews  that  the  act  of  the  administrator,  before  administration  granted 
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to  him,  is  null  :inrl  void.  So,  in  Doe  d.  Ihrrnhy  v.  Glenn  (1  Ad.  &  E.  49  ;  .3  N.  Si  M. 
8.37),  it  was  held  that  the  agreement  of  a  person  as  executor  de  son  tort  did  not 
conelnde  him  as  lightful  administrator.  So,  if  a  man  releases,  and  afterwards  takes 
out  letters  of  administration,  it  will  not  bar  him,  for  the  right  was  not  in  him  at  the 
time  of  the  release. (rf)  It  is  admitted  that  when  the  property  of  the  testator  is  taken 
wrongfully,  the  administrator  may  bring  trover,  but  that  is  from  necessity,  otherwise 
the  goods  of  the  intestate  might  be  lost;  and,  on  the  same  principle,  he  has  l)ecn 
allowed  to  maintain  trespass.  But  there  is  no  reason  for  e.xtending  the  rule  to  the 
case  of  a  contract,  where  no  such  necessity  exists.  The  authorities  are  cleai',  that  an 
administrator  cannot  ratify'  what  has  been  wiongfully  done  before  the  [232]  grant  of 
administration.  There  is  no  authority  whatever  for  saying  that  an  administrator  can 
make  a  contract  by  relation  to  the  death  of  the  intestate.  An  administrator  can  do 
nothing  before  the  grant  of  administration,  by  which  he  can  be  afterwards  bound. 
It  has  been  attempted  to  assimilate  this  case  to  that  of  bankruptcy  ;  but  there  is  no 
such  similarity,  for  there  the  property  is,  by  bankrupt  laws,  vested  in  the  assigtiees 
by  relation  from  the  act  of  bankruptcy,  although  they  are  not  appointed  at  the  time ; 
and  that  is  the  reason  why  they  may  waive  the  tort  and  sue  in  assumpsit.  But  it  is 
not  so  in  the  ease  of  an  administrator :  it  is  only  in  extreme  eases  that  a  remedy  is 
given  to  maintain  trespass  or  tiover  from  the  necessity  of  the  case,  but  that  rule 
ought  not  to  be  extended. 

Pakke  B.  We  wish  to  look  into  the  old  authorities,  for  the  purpose  of  seeing  the 
precise  ground  on  which  the  relation  of  the  title  of  the  administrator  to  the  time 
of  the  death  of  the  intestate  was  established  ;  but  we  incline  to  think  that  the  action 
is  maintainable. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (a)  was  now  delivered  by  — 

Parke,  B.  In  this  case,  which  was  argued  a  day  or  two  ago,  we  delayed  giving 
our  judgment,  not  on  account  of  any  doubt  we  entertained  at  the  time,  but  in  order 
that  we  might  refer  to  the  several  authorities  cited  at  the  bar.  We  are  of  opinion 
that  the  rule  to  enter  a  nonsuit  must  be  discharged.  The  only  question  is,  whether 
the  plaintiff  could  sue  for  goods  sold  and  delivered  by  him  as  administrator  of  one 
Pollard,  upon  the  facts  which  were  in  evidence  on  the  trial.  It  appeared  that  the 
goods  were  sold  aftei'  the  death  of  the  intestate,  and  before  the  grant  of  letters  of 
administration,  bj'  one  who  had  been  the  agent  of  the  deceased  on  the  coast  of  Africa  ; 
and  that  they  were  there  sold  avowedly  on  accotuit  of  the  estate  of  the  intestate. 

[233]  It  is  clear  that  the  title  of  an  administrator,  though  it  does  not  etist  until 
the  grant  of  administration,  relates  back  to  the  time  of  the  death  of  the  intestate  ; 
and  that  he  may  recover  against  a  wrong  doei'  who  has  -seized  or  converted  the  goods 
of  the  intestate  after  his  death,  in  an  action  of  trespass  or  ti'over.  All  the  authorities 
on  this  sul)ject  were  considered  by  the  Court  of  Common  Pleas,  in  the  case  of  Tharpc. 
V.  Stalluvod,  (12  Law  J.  N.  S.,  241.  See  also  Brooke's  Abr.,  Kelation,  1.5),  where  an 
action  of  trespass  was  held  to  be  maintainable.  The  reason  for  this  relation  given  by 
Rolle,  C.  J.,  in  Lon;/  v.  Hchb  (Styles,  341),  is,  that  otherwise  there  would  be  no  remedy 
for  the  wrong  done.  The  relation  being  established  for  the  benefit  of  the  intestate's 
estate,  against  a  wrong  doer,  we  do  not  see  why  it  should  not  be  equally  available 
to  enable  the  administrator  to  obtain  the  benefit  of  a  contract  intermediately  made 
by  suing  the  contracting  party  ;  and  cases  might  be  put  in  which  the  7-ight  to  sue  on  the 
contract  would  be  more  beneficial  to  the  estate  than  the  i-ight  to  recover  the  value  of 
the  goods  themselves.  In  the  present  case,  there  is  no  occasion  to  have  recourse 
to  the  doctrine,  that  one  may  waive  a  tort  and  recover  on  a  contract ;  for  here  the 
sale  was  made  by  a  person  who  intended  to  act  as  agent  for  the  person,  whoever 
he  might  happen  to  be,  who  legally  represented  the  intestate's  estate;  and  it  was 
ratified  by  the  plaintitt',  after  he  became  administrator  :  and,  when  one  mean.s  to  act 
as  agent  for  another,  a  subsequent  ratification  by  the  other  is  always  equivalent  to  a 
prior  command  ;  nor  is  it  any  objection  that  the  intended  principal  was  unknown, 
at  the  time,  to  the  person  who  intended  to  be  the  agent,  the  case  of  //;///  v.  I'idxrsgill 
(1  Bro.  &  B.  282),  cited  by  Mr.  Greenwood,  being  an  authority  for  that  position.  We 
ai-e,  therefore,  of  opinion,  that  the  plaintiff  is  entitled  to  recover. 

Kule  discharged. 

{d)  Williams  on  Exec.  312,  313,  3rd  edit,  where  several  authorities  are  referred  to. 
(a)  Parke,  B.,  Curney,  B.,  and  liolfe,  B. 


1184  COCK    1'.   OENT  12  M.  &  W.  234. 

[234]  Cock  v.  Gent  and  Others.  Exch.  of  Pleas.  Nov.  23,  1843. — An  act  of 
Parliamciit  for  establishing  a  court  of  requests,  empowering  certain  commissioners 
to  adjudicate  on  demands,  not  exceeding  a  certain  amount,  by  any  persons 
against  defendants,  resident  within  certain  limits,  and  having  a  clause  making  it  a 
public  act,— is  a  "  public  local  and  personal  act,"  within  the  meaning  of  the  stat. 
5  &  6  Vict.  c.  97,  s.  5. 

[S.  C.  1  1).  &  L.  413 ;  13  L.  J.  Ex.  24.] 

Trespass  for  assault  and  false  imprisonment.     Plea,  not  guilty,  by  statute. 

At  the  trial,  before  Tindal,  C.  J.,  at  the  last  assizes  for  the  county  of  Kent,  it 
appeared  that  the  action  was  brought  to  recover  damages  for  an  imprisonment  of  the 
plaiiitiii'  under  an  order  of  the  defendants,  as  commissioners  of  the  Sandwich  Court 
of  Eequests.  It  was  objected  for  the  defendants,  that  the  plaintiff'  was  precluded  from 
recovering,  in  consequence  of  his  not  having  commenced  the  action  within  three 
calendar  months  next  after  the  fact  committed,  as  required  by  the  Sandwich  Court 
of  Requests  Act,  47  Geo.  3,  c.  xxxv.  That  act  empowers  the  commissioners  of  the 
Court  of  Requests  to  take  cognizjince  of  and  adjudicate  on  all  debts  and  demands  not 
exceeding  £5,  by  any  person  or  persons  whatsoever,  against  any  defendant  or  defen- 
dants residing  within  the  limits  mentioned  in  the  act.  In  answer  to  this  objection, 
the  plaintifis  relied  on  the  stat.  .'J  &  6  Vict.  c.  97,  s.  5,  by  which,  after  reciting  "  that 
divers  acts  commonly  called  public  local  and  personal,  or  local  and  personal  acts,  and 
divers  other  acts  of  a  local  and  personal  nature,  contain  clauses  limiting  the  time 
within  which  actions  may  be  brought  for  anything  done  in  pursuance  of  the  .said  acts 
respectively ;  and  that  the  periods  of  such  limitations,  vary  very  much,  and  it  is 
expedient  that  there  should  be  one  period  of  limitation  only ; "  it  is  enacted,  "  that 
from  and  after  the  passing  of  this  act,  the  period  within  which  any  action  may  be 
biought  for  anything  done  under  the  authority  or  in  pursuance  of  any  such  act  or 
acts,  shall  be  two  years  ;  or,  in  case  of  continuing  damage,  then  within  one  year  after 
such  damage  shall  have  ceased ;  and  that  so  much  of  any  clause,  provision,  or  enact- 
ment, by  which  any  other  time  or  period  of  limitation  is  appointed  or  enacted,  shall 
be  i-epealed." 

[235]  The  Lord  Chief  Justice  thought  that  the  Sandwich  Court  of  Requests  Act 
was  not  within  this  enactment,  and  accordingly  directed  a  nonsuit. 

Thesiger  having  obtained  a  rule  nisi  for  a  new  trial, 

Piatt  and  Wordsworth  now  shewed  cause.  The  question  is,  whether  this  Court 
of  Requests  Act  is  within  the  terms  of  the  stat.  5  &  6  Vict.  c.  97,  s.  5  ;  that  is,  whether 
it  is  either  a  "  public  local  and  personal  act,"  or  a  "  local  and  personal  act,"  or  "  an  act 
of  a  local  and  personal  nature."  It  would  appear,  that  the  legislature  intended  to 
apply  the  repealing  clauses  of  the  statute  only  to  such  acts  as' were  both  local  and 
personal,  whether  public  or  private  in  their  nature.  There  are  many  acts  which  are 
local  in  their  nature,  but  not  strictly  personal ;  as  acts  for  the  construction  of  roads 
or  docks;  others  are  strictly  personal  in  their  nature,  as  divorce,  settlement,  or 
naturalization  acts.  But  this  Court  of  Requests'  Act  is  not  local,  for  every  subject 
may  sue  in  that  Court  for  a  debt  under  £5,  wheresoever  it  arose,  if  the  defendant  live 
withni  the  jurisdiction.  It  is  no  more  local  than  anv  enactment  whereby  a  summary 
jurisdiction  is  given  to  magistrates.  [Lord  Abinger.^C.  B.  That  would'not  be  local, 
because  it  would  give  to  all  magistrates  the  same  jurisdiction,]  The  only  general 
division  of  statutes  made  by  Blackstone  is  into  public  and  private  acts  (1  Bl.  Comm.  8.5). 
If  a  local  matter,  as  a  road,  a  common,  or  a  dock,  he  the  subject  of  the  act,  it  is  local, 
because  treating  of  a  particular  place.  So,  if  an  act  treat  of  the  rights  of  particular 
persons,  that  is  a  personal  act.  But  here,  the  object  is  to  enable  anybody  to  recover 
debts,  within  a  certain  amount,  against  persons  commorant  in  a  particular  district, 
over  which  it  is  convenient  to  give  jurisdiction  to  particular  commissioners.  [Lord 
Abniger,  L.  L.  A  jurisdiction  may  be  circumscribed  [236]  by  the  residence  of  the 
plaintiff,  or  of  the  defendant,  or  by  the  subject-matter  of  the  action  ;  but  in  anv  of 
those  cases  it  is  local.]  But  it  must  be  both  local  and  personal,  to  fall  within' the 
stiitnte  of  Victona.  [Gurney,  B.  The  statute  applies  to  acts  commonly  called  local 
and  personal.  Ihis  is  printed  as  a  local  and  personal  act.  And  the  defendants  are 
local,  the  commissioners  local,  and  the  power  of  enforcing  it  local]  There  is  no  legal 
division  of  statutes,  but  into  public  and  private;  Com.^Dig.,  Parliament  (R.) ;  Bac. 
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Abr.,  Statute,  (F.),  note.  The  description  of  "local  and  personal"  is  a  mere  mode  of 
designating  certain  bills  passing  through  parliament  subject  to  certain  regulations. 
[Lord  Abinger,  C.  B.  If  the  law  takes  no  notice  of  such  acts,  you  must  I'cfcr  to  the 
parlianieutarj'  meaning.  Rolfe,  B.  Can  3'ou  suggest,  if  this  be  not,  what  act  is  local 
and  personal?]     It  is  in  truth  a  private  act  only. 

Lord  Abinger,  C.  B.     I  cannot  conceive  anything  which  would  more  precisely 
meet  the  description  of  a  local  and  personal  act  than  this. 

Parke,  B.     It  seems  to  fit  the  definition  exactly. 

GuRNEY,  B.,  and  Eolfe,  B.,  concurred. 

Rule  absolute. 

Thesiger  and  Petcrsdortt'  appeared  to  support  the  rule. 

[237]  Manning  v.  The  Eastern  Counties  Railway  Company.  Exch.  of  Pleas. 
Nov.  22,  23,  1843.— The  Eastern  Counties  Railway  Act,  8  &  7  Will.  IV.,  c.  cvi., 
s.  28,  empowers  the  owners  and  occupiers  of  lands  through  or  upon  which  the 
railway  was  to  be  made,  to  agree  to  receive  compensation  for  any  damage  by 
them  sustained  by  reason  of  the  serving  or  dividing  of  such  lands,  iV'c,  aiul  also 
for  any  damage,  loss,  or  inconvenience  sustained  by  them  by  reason  of  the  taking 
thereof,  &c.  ;  and  in  case  the  company  and  such  parties  shall  not  agree  as  to  the 
amount  or  value  of  such  compensation,  the  same  is  to  be  ascertained  and  settled 
by  the  verdict  of  a  jury  (if  required)  as  thereinafter  directed.  Sect.  29,  "for 
settling  all  differences  between  the  company  and  the  owners  and  occupiers  of  any 
lands  taken,  used,  damaged,  or  injuriously  affected  by  the  execution  of  any  of 
the  powers  granted  by  the  act,  provides  for  the  summoning  of  a  sheriff's  jury,  to 
inquire  of  and  assess  and  give  a  verdict  for  the  money  to  be  paid  for  the  purchase 
of  such  lands,  or  by  way  of  compensation  (inter  alia),  for  or  by  reason  of  the 
severing  and  dividing  the  same  from  other  lands.  Sect.  31  directs  that  such 
verdicts  and  the  judgments  thereon,  being  first  signed  by  the  person  presiding, 
shall  be  deposited  with  and  kept  by  the  cleik  of  the  peace  for  the  county,  among 
the  records  of  the  quarter  sessions,  and  shall  be  deemed  records  to  all  intents 
and  purposes,  and  that  such  records  and  true  coines  of  them  shall  be  evidence. 
Sect  111  enacts,  that  in  every  case  in  which  the  owner  of  any  lands,  or  other 
person  by  the  act  capacitated  to  convey,  shall,  in  their  arrangements  with  the 
company,  have  received,  or  agreed  to  receive,  compensation  for  gates,  bridges,  &c., 
or  passages,  instead  of  the  same  being  erected  by  the  company,  for  the  purpose 
of  facilitating  the  passage  to  or  from  either  side  of  the  lands  severed  or  divided 
by  the  railway,  it  shall  not  be  lawful  for  such  owners,  or  those  claiming  under 
them,  to  pass  or  cross  the  railway  fiom  one  part  to  the  other  part  of  their  lands 
so  severed  and  divided,  otherwise  than  by  a  bridge,  &c.,  to  be  erected  at  the 
charge  of  such  owners.  Sect.  21G  authorizes  the  owners  and  occupiers  of  lands 
through  which  the  railway  shall  be  made,  except  wheie  the  company  shall  have 
made  proper  and  convenient  communication,  to  cross  the  railway  as  therein  men- 
tioned for  the  purpose  of  occupying  such  lands  ;  and  sect.  217  provides  that  such 
right  of  crossing  shall  cease  so  soon  as  the  company  shall  have  constructed  a 
proper  bridge  or  other  communication. — The  owner  of  lands  severed  by  the 
railway  preferred  a  claim  for  compen.sation  from  the  company,  on  the  footing 
that  there  was  to  be  a  total  separation  of  the  land,  without  any  communication 
being  made ;  and  received  from  the  company  the  amount  awarded  to  him  by  a 
jury  summoned  under  sect.  29,  foi'  such  compensation  : — Held,  that  the  verdict 
of  such  jury,  and  the  receipt  of  compensation  imder  it,  was  an  arrangement  with 
the  company  under  sect.  Ill,  and  that  the  party  had  no  right  afterwaids  to  cross 
the  railway  for  the  purpose  of  the  occupation  of  his  lands,  and  was  in  so  doing  a 
trespasser  within  the  stat.  3  &  4  Vict.  c.  97,  s.  !  6. — The  verdict  of  the  compen- 
sation jury  never  having  been  recorded  as  directed  by  sect.  31,  held,  that  parol 
evidence  might  be  given  of  their  finding,  and  of  the  grounds  on  which  it  proceeded. 
— An  inclosure  act  authorized  the  commissioners  therein  named  to  divert  or  stop 
up  any  old  road,  public  or  private,  leading  between  or  over  any  of  the  old  inclosurcs 
within  the  disti'ict  to  which  the  act  applied;  with  a  proviso  that  no  such  road 
should  be  stopped  up  without  the  concurrence  and  order  of  two  justices  of  the 
peace  for  the  district.     The  commissioners,  by  their  award,  "in  pursuance  of  the 

Ex.  Div.  VIII.— 38 
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powers  and  authorities  vested  in  them  by  the  said  act,  and  liy  the  concurrence 
and  order  of  &c.,  two  of  his  Majesty's  justices  of  the  peace  acting  in  and  for  c^'c  ," 
stopped  up  a  certain  public  footpath  in  the  district.  No  order  of  justices  was 
to  be  found  in  the  place  of  deposit  mentioned  in  the  act  for  the  award  and  other 
documents  relating  thereto : — Held,  that  the  award  itself,  and  the  statement 
therein  contained,  was  sufficient  prima  facie  evidence  that  the  road  had  been  duly 
stopped  up  by  the  concurrence  and  order  of  two  justices,  the  subsequent  enjoyment 
not  being  shewn  to  be  inconsistent  with  the  award. 

[S.  C.  3  Railw.  Cas.  637  ;  13  L.  J.  Ex.  265.] 

Trespass  for  assaulting  the  plaintiff,  seizing  and  laying  hold  of  him,  and  causing 
him  to  be  conveyed  in  custody  along  the  Eastern  Counties  Railway,  for  a  long  [238j 
distance,  and  in  the  direction  of  the  Romford  station,  on  the  said  railway.  The 
second  count  also  charged  the  defendants  with  forcibly  conveying  the  plaintiff'  to  the 
house  of  a  magistrate  for  the  county  of  Essex,  and  before  him  maliciously  and  falsely 
charging  the  plaintiff"  with  having  been  found  illegally  in  and  upon  the  said  railway. 
The  third  count  was  similar  in  terms  to  the  second,  except  that  it  charged  as  special 
damage  the  expen.ses  of  the  plaintiff"  in  procuring  his  discharge  from  imprisonment. 

Pleas,  first,  not  guilty ;  secondly,  as  to  the  first  count  of  the  declaration,  that 
before  and  at  the  said  time  when  &c.,  the  defendants  were  lawfully  possessed  and  in 
the  occupation  of  a  certain  close,  called  and  known  as  the  Eastern  Counties  Railway, 
in  the  parish  of  Romford,  in  the  county  of  Essex ;  and  being  so  possessed  and  in  the 
occupation  thereof,  the  plaintiff,  a  little  before  the  said  time  when  &c.,  with  force  and 
arms  and  with  a  strong  hand,  and  without  the  license  or  permission  of  the  defendants, 
did  break  and  enter  the  said  close  of  the  defendants,  to  wit,  the  said  I'ailway,  and  as 
much  as  in  him  lay  did  forcibly  and  wrongfully  attempt  to  walk  in,  over,  and  along 
the  said  close  and  railway  :  and  thereupon  the  defendants,  by  their  servants  in  that 
behalf  duly  authoiized,  then  requested  the  plaintiff  to  quit  the  said  close  or  railway, 
which  the  plaintiff  then  wholly  refused  to  do,  and  continued  to  walk  over  and  upon 
the  said  close  and  railway ;  whereupon  the  defendants,  in  defence  of  the  possession  of 
the  said  close  and  railway,  at  the  said  time  when  &c.,  by  their  servants,  gently  laid 
their  hands  upon  the  plaintiff'  in  order  to  remove,  and  did  then  remove  the  plaintiff 
from  and  out  of  the  said  close  or  railway,  as  they  lawfully  might  for  the  cause  afore- 
said, and  thereupon  then  conveyed  him  a  short  distance  along  the  said  railway,  to 
wit,  to  the  station  of  Romford  in  the  first  count  mentioned,  that  being  the  most 
convenient  and  proper  place  then  and  there  to  remove  the  [239]  plaintiff  from  the 
said  close  or  railway,  which  are  the  trespasses  in  the  first  count  mentioned,  i^'c. 
Verification. 

Third  plea  (to  the  first  count),  that  by  an  act  made  and  pa.ssed  &c.  [6  &  7  Will.  4, 
c.  cvi.],  intituled,  "  An  Act  for  making  a  Railway  from  London  to  Norwich  and  Yar- 
mouth, by  Romford,  Chelmsford,  Colchester,  and  Ipswich,  to  be  called  the  Eastern 
Counties  Railway,"  the  defendants  were  united  into  a  company  for  making  and  main- 
taining the  said  railway  and  other  works  by  the  said  act  authorized,  and  for  the  other 
purposes  therein  declared,  according  to  the  provisions  and  restrictions  therein  mentioned, 
and  for  that  purpose  were  incorporated  by  the  name  and  style  of  the  "  Eastern  Counties 
Railway  Company  ;"  and  the  defendants  say,  that  before  "the  said  time  when  &c.,  the 
said  Eastern  Counties  Railway  had  been  duly  made  and  completed,  according  to  the 
provisions  of  the  said  act,  and  carriages  and  trains  were  then  running  upon  the  line 
of  railway  so  completed  :  And  the  defendants  further  say,  that  afterwards,  and  whilst 
the  defendants  were  such  railway  company  as  aforesaid,  and  after  the  passing  of  a 
certain  act  made  and  passed  &c.,  fs  &  4  Vict.  c.  97],  intituled,  "  An  Act  for  regulating 
Railways,"  the  plaintiff,  at  the  said  time  when  &c.,  unlawfully  and  illegally,  at  the 
parish  of  Romford  aforesaid,  did  wilfully  trespass  upon  the  said  railway  of  the  defen- 
dants, and  then  and  there  unlawfully  and  wilfully  did  refuse  to  quit  "the  same  upon 
request  then  and  there  to  him  made  by  a  certain  officer  of  the  defendants,  the  said 
Eastern  Counties  Railway  Company  ;  whereupon  the  said  officer  seized  and  detained 
the  plaintiff  in  and  upon  the  said  railway  of  the  defendants,  and  conveyed  the  plaintiff 
along  the  said  railway  in  the  direction  of  the  said  station  called  Romford  station,  as 
he  lawfully  might  do,  in  order  to  take  the  plaintiff  liefore  a  justice  of  the  peace  for 
the  said  county  of  Essex,  acting  in  and  for  the  district  in  which  the  plaintiff  committed 
the  said  trespass;  and  because  the  plaintiff  then  and  there  resisted,  and  con-[240]- 
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ducted  himself  with  violence,  the  said  offioer  of  the  defendants  necessarily  a  little 
dragged  an<l  pulled  the  ])laintiH'  along  the  said  railway  ;  which  are  the  said  alleged 
trespasses  in  the  first  count  mentioned  &c.     Verification. 

There  were  also  pleas  to  the  second  and  third  counts,  difl'ering  from  the  thii'd  plea 
only  in  that  they  went  on  to  justify,  for  the  same  cause,  the  taking  of  tlie  plaintiff 
and  charging  him  hefore  the  magistrate. 

The  plaintiH' joined  issue  on  the  first  plea;  to  the  second,  he  replied  the  existence 
of  a  public  footway  across  the  said  close  in  the  pica  mentioned,  in  the  use  of  which 
he  passed  on  foot  into  and  over  the  said  close,  &c.  ;  which  was  denied  hy  the  rejoinder  ; 
and  to  the  thii-d,  fourth,  and  fifth  pleas,  there  was  a  replication  of  de  injuria. 

At  the  trial  before  Parke,  B.,  at  the  last  assizes  for  the  county  of  Essex,  it  appeared, 
that  the  plaintiff  occupied  a  farm  in  the  parish  of  Romford,  under  the  railway  companj', 
which  was  intersected  by  the  railway,  and  no  communication  of  any  kind  had  been 
made  by  the  company  between  the  severed  portions  of  the  land.  It  was  contended 
for  the  plaintiff,  that  he  had,  therefore,  a  I'ight,  under  the  provisions  of  the  i-ailway 
act,  6  &  7  Will.  4,  c.  cvi.,  to  cross  the  railway  for  this  purpose  ;  and  that  he  had  done 
so  on  the  occasion  in  question.  The  defendants,  on  the  other  hand,  insisted  that  this 
right  had  been  taken  fi'om  him,  either  by  his  having  received  compensation  from  the 
company,  in  respect  of  their  not  having  made  such  communication,  or  by  the  pro- 
visions of  the  general  act  for  the  regulation  of  railways,  3  vfe  4  Vict.  c.  97,  s.  16. (a) 

(a)  The  following  sections  of  the  acts  of  Parliament  are  material  to  the  case : — 

6  &  7  Will.  4,  c.  cvi.,  s.  28,  empowers  the  owners  and  occupiers  of  lands  through 
or  upon  which  the  railway  or  other  works  were  intended  to  be  made,  to  agree  to  accept 
and  receive  satisfaction  or  recompense  for  the  value  of  such  lands,  and  also  compensa- 
tion for  any  damage  by  them  sustained  by  reason  of  the  severing  or  dividing  of  such 
lands,  &c  ,  and  also  for  or  on  account  of  any  damage,  loss,  or  inconvenience  sustained 
by  them  by  reason  of  the  taking  thereof,  &c.  ;  and  in  case  the  company  and  such 
parties,  respectively,  shall  not  agree  as  to  the  amount  or  value  of  such  purchase- 
money,  satisfaction,  recompense,  or  compensation,  the  same  shall  be  ascertained  and 
settled  by  the  verdict  of  a  jury  (if  required)  as  thereinafter  directed. 

Sect.  29,  "  for  settling  all  differences  between  the  company  and  the  owners  lessees, 
and  occupiers  of,  or  persons  interested  in,  any  lands  taken,  used,  damaged,  or  injuri- 
ously affected  by  the  execution  of  any  of  the  powers"  granted  by  the  act,  provides, 
in  the  usual  manner,  for  the  summoning  of  a  jury  by  the  shei'iff,  who  are  "  to  inquire 
of,  and  assess,  and  give  a  verdict  for  the  sum  of  money  to  be  paid  foi'  the  purchase 
of  such  lands,  and  also  the  sum  of  money  to  be  paid  by  way  of  satisfaction,  recom- 
pense, or  compensation,  either  for  the  damages  which  shall  before  that  time  have  been 
done  or  sustained,  or  for  or  by  reason  of  the  severing  and  dividing  the  same  from 
other  lands  wherein  any  such  persons  shall  be  interested,  or  for  the  future,  temporary, 
or  recurring  damages  which  shall  be,  or  shall  have  been,  so  done  or  sustained  as  afore- 
said, and  the  cause  or  occasion  of  which  shall  have  been  in  part  only  obviated,  removed, 
or  repaired  b}'  the  said  company,  and  which  cannot,  or  may  not,  be  further  obviated, 
&c.,  by  them  ;  which  satisfaction,  recompense,  or  compensation  for  such  damage  or 
loss  shall  be  inquired  into  and  assessed  separately  and  distinctly  from  the  value  of  the 
lands  so  to  be  taken  or  used  as  aforesaid  " 

Sect.  31  directs  that  the  said  verdicts  and  judgments,  being  first  signed  by  the 
sheriff",  &c.,  or  other  person  presiding,  shall  be  deposited  with  and  kept  by  the  clerk 
of  the  peace  of  the  county  among  the  records  of  the  quarter  sessions,  and  shall  be 
deemed  records  to  all  intents  and  purposes ;  and  that  such  records,  and  true  copies 
of  them,  shall  be  evidence. 

Sect.  36  enacts,  "That  the  company  shall  not  be  obliged,  nor  shall  any  jury  to 
be  summoned  by  virtue  of  the  act  V)c  allowed,  (without  the  consent  of  the  com])any), 
to  receive  or  take  notice  of  any  complaint  to  be  made  by  any  party  for  any  loss  or 
injury  liy  him  sustained,  or  supposed  to  be  sustained,  in  cotiseijuence  of  the  execution 
of  any  of  the  powers  of  the  act,  unless  notice  in  writing  on  his  behalf,  stating  the 
nature,  extent,  and  particulars  of  such  loss  or  injury,  and  the  amount  of  the  compensa- 
tion claimed  in  respect  thereof,  shall  have  lieen  given  by  such  person  to  the  company 
ten  days  before  the  summoning  of  such  jury,  and  within  .six  calendar  months  after 
the  time  of  supposed  loss  or  injury  having  been  sustained,"  &c. 

Sect.  Ill  enacts,  "That,  in  every  case  in  which  the  owner  of  any  lands,  or  other 
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With  respect  to  the  [241]  compensation  alleged  to  have  been  receiverl  by  the  plaintiff, 
the  evidence  was,  that  the  plaintiff  had  an  unexpired  [242]  term  of  eight  years  in  his 
farm,  and  that  three  acres  of  land  had  been  taken  from  it  for  the  purposes  of  the 
railway.  The  company  and  the  plaintiff  differing  as  to  the  amount  [243]  of  the  price 
to  be  paid  to  him  for  the  land  so  taken,  a  jury  was  summoned  under  the  provisions 
of  the  act,  for  the  purpose  of  assessing  it.  No  documentary  proof  was  given  of  their 
verdict,  which  had  never  been  recorded  as  directed  by  the  act ;  but  the  under-sheriff, 
before  whom  the  inquisition  was  held,  was  called  as  a  witness  for  the  defendants,  and 
stated,  that  the  plaintiff  was  present  during  the  inquiry,  and  that  the  jury  gave  a 
verdict  for  the  value  of  the  land,  1131.  15s.,  and  for  severance,  2501. ;  and  a  receipt 
was  put  in,  signed  by  the  plaintiff,  as  follows: — "Received  from  the  Eastern  Counties 
Railway  Company  the  sum  of  3631.  15s.,  being  the  amount  of  compensation-money 
awarded  by  the  jury  to  be  paid  to  me,"  &e.  This  evidence  was  objected  to  by  the 
plaintiff's  counsel,  but  was  received. 

With  respect  to  the  issue  as  to  the  right  of  public  footway,  it  was  proved,  that 
there  had  formerly  existed  a  public  footpath  over  the  site  of  the  railway,  at  the  place 
where  the  plaintiff  went  upon  it,  and  was  taken  into  custody  for  so  doing  Under  the 
provisions  of  an  act  of  Parliament  "for  inclosing  and  dividing  the  commons  and  waste 
lands  in  the  parishes  of  Hoinchurrh,  Romford,  and  Havering,  within  the  manor  and 
liberty  of  Havering-atte-Bower,  in  the  county  of  Essex,"  [51  Geo.  3,  c.  clxxxvii.],  two 
commissioners  were  appointed,  who,  by  their  award,  dated  14th  June,  1814,  stated  as 
follows: — " We,  the  said  commissioners,  in  pursuance  of  the  powers  and  authorities 
vested  in  us  by  the  said  act,  do,  by  this  our  award,  and  by  the  concurrence  and  order 
of  iVc,  two  of  his  Majesty's  justices  of  the  peace,  acting  in  and  for  the  said  manor  and 

person  by  this  act  capacitated  to  convey,  shall,  in  their  arrangements  with  the  said 
company,  have  decided  or  agreed  to  receive  compen-sation  for  gates,  bridges,  &c.,  or 
passages,  instead  of  the  same  being  erected  or  formed  by  the  said  company  for  the 
purpose  of  facilitating  the  passage  to  or  from  either  side  of  the  lands  severed  or  divided 
Ijy  the  said  railway,  it  shall  not  be  lawful  for  such  owners,  or  those  claiming  under 
them,  to  pass,  and  they  shall  for  ever  be  prevented  from  passing  or  cro.ssing  the  said 
railway  from  one  part  to  the  other  part  of  these  lands  so  severed  and  divided,  other- 
wise than  by  a  bridge,  arch,  or  culvert  to  be  erected  at  the  charge  of  such  owners." 

Sect.  216  enacts,  "That  it  shall  be  lawful  for  the  respective  owners  and  occupiers 
of  land  through  which  the  said  railway  shall  be  made,  and  their  respective  servants 
and  workmen,  (except  in  cases  in  which  the  said  company  shall,  at  their  own  expense, 
have  made  proper  and  convenient  communications  from  the  land  on  one  side  of  the 
said  railway  to  the  land,  &e.,  on  the  other  side  thereof,  according  to  any  agreement 
with  any  owner  or  occupier  thereof,  or  according  to  the  provisions  of  this  act),  at  all 
times  to  pass  and  repass,  &c.,  directly,  but  not  otherwise,  over  and  across  such  part 
only  of  the  said  railway  as  shall  be  made  in  or  upon  their  respective  lands,  for  the 
purpose  of  occupying  the  same  lands,  without  payment  of  any  rate  or  toll  for  the  same, 
provided  that,  by  so  doing,  or  by  consequence  thereof,  the  passage  upon  or  along  the 
said  lailway  be  not  in  any  way  hindered  or  obstructed,  or  the  same,  or  the  works 
connected  therewith,  be  in  any  way  damaged." 

Sect.  217  provides,  "That  so  soon  as  the  company  shall  have  constructed  proper 
bridges,  &c.,  over  or  under  the  railway  communications  between  the  lands  of  the  same 
owner  on  each  side  of  the  railway,  &c.,  the  right  of  the  owner  and  his  servants 
and  workmen  to  pass  over  the  railway,  &e.,  pursuant  to  sect.  216,  shall  cease  and 
determine." 

3  &  4  Vict.  c.  97,  s.  16,  enacts,  "That  if  any  person  shall  wilfully  obstruct  or 
impede  any  officer  or  agent  of  any  railway  company  in  the  execution  of  his  duty  upon 
any  railway,  &c.,  or  if  any  person  shall  wilfully  trespass  upon  any  railway,  or  any  of 
the  stations  or  other  works  or  premises  connected  therewith,  and  shall  refuse  to  quit 
the  same  upon  request  made  to  him  by  any  officer  or  agent  of  the  company,  every 
such  person  so  offending  shall  and  may  be  seized  and  detained  by  any  such  officer  or 
agent,  &c.,  until  such  offender  can  be  conveniently  taken  before  "some  justice  of  the 
peace  for  the  county  or  place  wherein  such  offence  shall  be  committed,"  and  subjects 
the  party,  on  conviction  before  such  justice,  to  a  penalty  not  exceeding  £5,  and, 
in  default  of  payment  thereof,  to  imprisonment  not  exceeding  two  months,  to  be 
determined  on  payment  of  the  penalty. 
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liljoity  of  Havoriiig-atte-Bowcr,  in  the  county  of  Essex,  stop  up  the  several  public 
footways  or  ways  hereinafter  mentioned," — eiiumeratiiiii;  amorif^.st  others  the  footpath 
in  ([uestion.  The  award  was  produced,  and  appeared  to  have  been  properly  enrolled  ; 
but  no  order  of  two  justices,  under  the  19th  section  of  the  inclosure  act,(a)  was  pro- 
duced ;  some  evidence  was,  however,  given  [244]  of  a  search  foi'  it  in  the  office  of  the 
clerk  of  the  peace  of  the  manor,  where,  by  the  -i.^th  section  of  the  inclosure  act,  all 
documents  lelating  to  the  award  were  to  be  deposited,  and  that  it  was  not  found  there. 
It  was  objected  for  the  plaintitl'  that,  without  proof  of  such  order  having  been  made, 
the  awarfl  could  have  no  effect.  The  learned  Judge  I'eferred  to  the  cases  of  ll>i.r  v. 
InhahitauU  of  llaslimjfidd  (2  M.  &  Selw.  .558),  Doe  <l.  Nanmi/  v.  Gore  (2  M.  <Si  \V.  .'52 1), 
and  Ih'ijsham  v.  Forder  (5  Man.  &  Ry.  277),  as  authorities  to  shew  that  the  maxim 
"  omnia  priesumuntur  rite  esse  acta "  would  apply,  unless  evidence  were  given  of 
subsequent  usage  inconsistent  with  the  award.  The  award  was  signed  by  the 
commissioners,  but  not  also  by  any  umpire  appointed  by  them  under  the  provisions 
of  the  inclosure  act ;  and  it  was  further  objected,  that  it  was  inoperative  on  this 
ground.  This  objection  was  overruled.  It  appeared  that  the  footpath  had  been 
stopped  up  in  pursuance  of  the  award,  and  the  site  of  it  obliterated,  and  that  [245] 
a  private  carriage-road,  leading  to  the  lodge  of  a  gentleman's  mansion,  had  occupied 
the  site  of  it  down  to  the  time  of  the  making  of  the  railway  ;  and  evidence  was  given 
of  persons  being  prevented  from  passing  along  this  road,  and,  in  one  instance,  of  a 
person  being  taken  before  a  magistrate  for  trespassing  upon  it. 

The  learned  Judge  left  to  the  jury  two  questions :  First,  whether  there  had  beeu 
any  new  dedication  to  the  public  of  the  footpath,  since  it  was  stopped  up  in  the  year 
1814.  The  jury  found  that  there  had  not.  Secondly,  whether  the  plaintiii' preferred 
his  claim  for  compensation  from  the  railway  company,  on  the  footing  that  there  was 
to  be  a  total  separation  of  his  land,  without  any  communication  being  made  ;  and 
whether  he  received  the  paymetit  as  such  compensation.  The  jury  found  that  be 
did  ;  and  they  having  assessed  the  damages  at  the  sum  of  £15,  in  case  it  should  turn 
out  that  the  defendants  were  not  justified  in  arresting  the  plaintiff',  his  Lordship 
directed  the  verdict  to  be  entered  for  the  plaintiff  for  that  sum,  reserving  for  the 
opinion  of  this  Court  the  questions,  first,  whether  there  wa.s  sufficient  evidence  of  all 
having  been  done  which  was  necessary  to  make  the  stopping  up  of  the  footway  under 
the  inclosure  act,  a  valid  act;  and,  secondly,  whether  the  verdict  of  the  compen.sation 
jury,  and  the  receipt  by  the  plaintiff  of  the  amount  awarded  by  them,  was  an 
arrangement  between  him  and  the  company,  within  the  raeatiing  of  the  Ulth  section 
of  the  railway  act. 

Shee,  Serjt.,  having  accordingly,  in  pursuance  of  the  leave  reserved  by  the  learned 

(a)  The  2nd  section  of  this  act  provided,  that,  in  case  of  any  difference  of  opinion 
between  the  two  commissioners  appointed  by  the  act  in  the  execution  of  it,  it  should 
be  stated  in  willing,  and  refei'red  to  the  person  therein  mentioned  as  an  umpire,  whose 
judgment  and  determination  thereon  should  be  deemed  and  taken  to  be  the  judgment 
and  determination  of  the  commissioners. 

The  13th  section  enabled  parties  dissatisfied  with  the  determination  of  the 
commissioners  or  umpire  to  contest  it  by  a  feigned  issue ;  and  provided,  that  the 
determination  of  the  commissioners  or  umpire  concerning  anything  not  so  contested 
should  be  final  and  conclusive. 

The  19th  section  enacted,  "That  it  should  be  lawful  for  the  said  commissioners 
and  umpire,  and  they  and  he  were  and  was  thereby  authoiized  and  empowered,  to 
divert  or  stop  up  any  old  carriage-road,  drift- way,  bridle-way,  or  footpath,  public  or 
private,  leading  between,  through,  and  over  any  of  the  old  inclosures  within  the  said 
manor;  and  provided,  "that  the  soil  of  the  roads  and  ways  so  to  be  stopped  up 
should  be  deemed  and  taken  to  be  part  of  the  lands  and  grounds  to  be  divide<l  anil 
allotted  by  virtue  of  the  act ;  provided,  that  no  such  road  should  be  stopped  up 
without  the  concurrence  and  order  of  two  justices  of  the  peace  for  the  said  manor 
and  liberty  of  Havering-atte-Bower,  and  that  every  such  order  shoulil  be  subject  to 
an  appeal  to  the  quarter  sessions." 

Sect.  45  directed  the  depositing  of  the  award  of  the  commissioners,  when  duly 
enrolled,  with  the  maps  annexed  thereto,  and  all  other  documents  relating  to  the 
same,  with  the  clerk  of  the  peace  for  the  manor  and  libei-ty  of  llavering-.itte- Bower. 
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Juilgc,  obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be  entered  for  the 
defendant  on  all  the  issues,  except  the  first,  or  why  there  should  not  be  a  new  trial, 

Thesigei-  and  Ogle  now  shewed  cause  against  the  rule.  First,  as  to  the  issue  on 
the  right  of  footway.  The  authority  of  the  commissioners  under  the  inclosure  act,  to 
stop  [246]  up  til  is  footway',  ought  to  have  been  proved  by  evidence  of  an  order  of 
justices,  made  pursuant  to  the  19th  section.  It  is  said  that  the  maxim,  that  omnia 
pra'siinunitur  rite  esse  actji,  applies,  and  that  the  cases  referred  to  by  the  learned 
Judge  at  the  tiial  are  authorities  for  this  ;  but  it  must  be  remembered  that  here  the 
presumption  is  to  be  made  against  a  public,  not  a  private  right  of  way.  Public  rights 
can  be  extinguished  only  by  a  strict  exercise  of  the  authority  given  for  that  purpose : 
ruvi/ht  V.  H'iuch  {-2  B.  &  Aid.  662).  [Parke,  B.  There  cannot  be  any  diirerence  as 
to  the  presumption  to  be  made  in  favour  of  the  acts  of  public  commissioners,  whether 
their  authority  be  to  take  away  a  public  or  a  private  right]  In  Still  v.  Halford 
(i  Campb.  17),  which  was  an  action  on  an  award  made  under  a  Judge's  order,  where 
the  submission  was  to  A.  and  B.,  and  .such  third  person  as  they  should  appoint,  an 
allegation  that  A.  and  B..  appointed  C.  was  held  not  to  be  proved  by  putting  in  an 
award  executed  by  all  the  three,  reciting  that  A.  and  B.  did  appoint  C,  and  by  shew- 
ing that  C.  acted  along  with  them  in  the  arbitration.  [Parke,  B.  That  was  the  case 
of  a  private  award.  The  doubt  I  had  was,  that  the  act  of  Parliament  requires  two 
judicial  acts,  and  therefore  there  should  have  been  better  evidence  of  a  search  for  the 
order  of  magistrates.  There  certainly  was  no  evidence  to  impeach  the  award  on  the 
ground  of  subsequent  enjoyment  inconsistent  with  it,  so  as  to  render  it  necessary  on 
that  account  to  shew  the  regularity  of  the  proceedings,  and  to  prevent  the  application 
of  the  ordinary  presumption  in  favour  of  persons  filling  a  public  office.] 

Then  the  award  was  bad,  not  being  signed  by  the  commissioners  and  the  umpire, 
which  it  ought  to  be  in  order  to  the  exercising  of  the  power  given  by  sect.  19.  In 
other  places,  the  statute  authorizes  acts  to  be  done  by  the  commissioners  or  umpire- 
here  it  gives  the  authority  only  to  the  commissioners  and  umpire.  It  was  meant  to 
require,  [247]  in  this  instance,  the  concurrence  of  all  the  persons  named  in  the  act, 
for  the  full  protection  of  the  parties  interested  in  the  way  to  be  stopped  up. 
[Gurney,  B.  The  words  are,  "and  they  and  he  are  and  is  hereby  authorized  and 
empowered"  &c. ;  that  imports  that  the  commissioners  are  authorized  when  they  are 
acting  under  these  powers,  and  the  umpire  when  he  is  so  acting.  Lord  Abinger,  C.  B. 
"  They  or  he  "  would  have  been  uncertain.  The  words  used  were  necessary  to  authorize 
each,  according  to  the  nature  of  the  case.] 

Thirdly,  was  the  plaintiff  in  this  case  a  wilful  trespasser,  within  the  meaning  of 
the  3  &  4  Vict.  c.  97,  s.  161  It  is  submitted  that  he  could  not  be  so  deemed,  because 
he  had  authority,  under  the  216th  section  of  the  railway  act,  to  cross  the  railway  for 
the  purpose  of  occupying  his  lands  severed  by  it,  no  communication  having  been  made 
between  them  by  the  company.  But  it  is  said  his  right  has  been  taken  away  by  an 
arrangement  made  by  him  with  the  company,  under  sect.  Ill:  for  that,  having 
received  compensation,  by  the  verdict  of  the  sheriff's  jury  for  the  land  taken  from 
his  farm,  and  also  for  severance,  he  must  be  presumed  to  have  made  an  arrangement 
which  took  away  his  right  to  pass  over  the  railway  to  the  lands  so  severed.  But,  in 
the  first  place,  there  was  no  legal  evidence  of  the  verdict  of  the  jury,  under  the  31st 
section  of  the  act.  Nothing  was  properly  admissible  to  prove  it  but  the  record  itself, 
or  a  copy  of  it.  In  the  next  place,  the  jury  had  no  authority,  under  the  29th  section, 
to  give  compensation  for  the  non-access  to  the  severed  portions  of  the  land,  but  only 
for  the  damage  done  to  the  farm  by  the  actual  severance.  A  party  must  suffer  a 
serious  inconvenience  by  having  his  land  intersected  by  a  railway,  independently  of 
any  question  as  to  the  means  of  afterwards  crossing  the  railway  to  it.  How  can  it  be  a 
case  in  which  an  arrangement  with  the  company  can  be  presumed,  when  it  is  only  upon 
their  not  agreeing  that  the  jury  is  called  in?  '  [248]  [Parke,  B.  The  jury  found  that 
the  plaintiir  asked  for  and  obtained  from  the  sherill's  jury  compensationfor  the  total 
severance,  and  received  it  from  the  company.  The  question  is,  whether  that  is  an 
arrangement  with  the  company  within  sect.  111.]  The  11 1th  section  does  not  come 
nito  operation  until  after  the  question  of  compensation  for  the  actual  severance  has 
been  settled.  The  investigation  before  the  sherifl"s  jury  is  prior  to  the  construction 
of  the  railway  ;  how  can  they  then  ascertain  or  estimate  the  damage  which  may 
arise  from  the  non-communication  ?  [Lord  Abinger,  C.  B.  It  wouUrsecm  that  the 
jury  must  be   taken  to  decide  according  to  the   jurisdiction  given  by  the    act  of 


t 


I 


12M.  &W249.      WANNING    t'.  TllK    KASTEKN    COUNTIES    RLY.  CO.  1  1  !H 

Parliament,  unless  there  be  evidence  of  an  ugi-eeuient  between  the  parties  that  they 
shall  settle  the  rest  of  the  compensation  also.  An  arrangement  may  be  made  by 
means  of  the  jury,  as  arbitrators,  but  there  should  be  some  evidence  of  a  previous 
agreement  for  that  purpose.] 

The  Solicitor-General  (with  whom  were  Sheo,  Scrjt.,  and  E.  .lames),  in  support 
of  the  rule,  was  relieved  from  arguing  the  questions  aiising  on  the  issue  of  the 
right  of  footway.  The  jury  have  found  that  the  plaintitV  claimed  and  has  received 
compensation  for  the  want  of  any  communication  between  his  lands.  Now,  the  whole 
of  the  proceedings  before  the  sherirt's  jury  is  an  arrangement  and  settlement  of  the 
mutual  rights  of  the  parties.  If  the  one  party  demands,  aTid  the  other  party  pa\-s, 
satisfaction  for  any  matter  in  dilierence  between  them,  surely  that  is  an  arrange- 
ment within  the  meaning  of  the  111th  section.  If,  as  has  been  suggested,  the 
juiy  had  no  power  to  give  compensation  for  this  head  of  damage  without  the  con- 
currence of  the  parties,  that  makes  it  stronger  to  shew  that  it  was  in  the  nature 
of  an  arrangement  between  them.  But  it  is  submitted  that  the  legislature  intended 
that  the  jury  should  e-xercisc  such  a  power.  Sect.  28  applies  in  terms  to  every  sort 
of  damage  sustained  by  reason  of  the  sever-[249]-ing  or  dividing  of  any  lands ;  and 
sect.  29  professes  to  be  framed  for  the  settling  of  all  difierences  between  the 
company  and  all  parties  interested  in  any  lands,  taken  or  used,  or  damaged  or 
injuiiously  aft'eeted,  by  the  execution  of  any  of  the  powers  granted  by  the  act.  The 
verdict  of  the  jury  is  a  part  of  the  arrangements  between  the  parties.  The  matters 
in  difference  may  be  arranged  out  of  Court;  if  they  be  not,  they  are  arranged  and 
settled  by  the  intervention  of  the  jury.  Under  sect.  28.  the  parties  are  empowered 
to  agree  for  satisfaction  for  damage  of  every  kind  ;  under  sect.  29,  the  jury  have 
power  to  assess  satisfaction  for  damage  of  every  kind  about  which  the  parties  do  not 
agree.  They  go  before  the  jury  with  a  full  knowledge  of  what  communications 
will  be  made,  and  the  plaintiff  makes  his  claim,  and  receives  his  compensation,  for  all 
damage  by  the  want  of  any  other  communication.  If,  on  the  other  hand,  the  jury 
have  no  such  power,  the  compensation  must  have  been  received  by  the  concurrence  of, 
and  by  agreement  with,  the  company,  and  the  ease  equally  falls  within  sect.  Ill  ;  and 
if  it  be  necessary  for  this  purpose  to  have  a  prior  arrangement,  the  proceedings 
before  the  jury  were  ample  evidence  whence  to  infer  it.  For  this  purpose  that  jury 
were  in  the  capacity  of  arbitrators.  If  a  party  ask  for  damages  for  the  total  severance, 
it  is  in  eti'ect  a  waiver  of  his  right  to  have  a  p.assage  made. 

With  respect  to  the  admissibility  of  the  evidence  as  to  the  proceedings  before  the 
sheriff',  it  was  clearly  sufficient,  no  record  having  been  made  of  the  verdict.  [Parke,  B. 
I  thought  it  was  not  essential  that  the  verdict  should  be  recorded ;  but  that 
prima  facie  it  must  be  taken  to  have  been  recorded,  and  that  it  was  so  to  be  proved, 
unless  the  contrary  was  shewn.  Here  is  was  shewn  that  it  never  had  been  recorded,  and 
therefore  I  admitted  parol  evidence  of  the  verdict.]     He  was  then  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  think  the  rule  ought  to  be  [250]  absolute  to  enter  a 
verdict  for  the  defendants.  I  pass  by  the  first  ground  on  which  the  case  has  been 
argued,  that  relating  to  the  footway,  because  it  was  disposed  of  yesterday.  The 
awaid  is  prima  facie  right,  and  the  evidence  of  it  was  properly  received :  and  if 
so,  it  is  clear  that  the  right  to  the  public  way  was  ipso  facto  destroyed  by  the 
award.  The  only  remaining  point,  therefore,  is,  whether  the  defenfiants  have 
justified  themselves  under  their  act  of  Parliament.  One  of  two  things  appears  to  me 
to  be  made  out  on  behalf  of  the  defendants.  Either  the  company  had  a  right  under 
the  act,  in  concurrence  with  the  plaintiff',  to  make  him  this  compensation,  and  the 
amount  uf  it  was  submitted  by  him  to  the  sheriff's  jury,  and  received  by  him  in 
pursuance  of  their  verdict,  as  compensation  for  the  severance  of  his  land  without 
reference  to  any  communication  at  all.  Or,  on  the  other  hand,  if  the  jury  had  no 
jurisdiction  under  the  act,  yet  I  think  it  came  fairly  within  the  meaning  of  an  arrange- 
ment between  the  plaintiff"  and  the  company.  He  claimed  this  compen.sation,  the 
jury  awarded  it,  and  the  company  paid  and  he  received  it.  If  they  had  power  to 
differ  about  the  amount  of  it,  they  had  power  to  settle  it  by  some  common  tribunal. 
Therefore,  either  by  a  verdict  the  jury  had  jurisdiction  to  give,  or  by  an  arrangement, 
in  pursuance  of  a  previous  agreement,  the  plaintili'  has  received  compensation  for  the 
non-communication.  He  had,  therefore,  no  right  afterwards  to  cross  the  railway,  and 
the  company  were  justified  in  preventing  him.  The  rule  must,  therefore,  be  absolute 
to  enter  a  verdict  for  the  defendants. 
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Pakkk,  13.  I  am  of  the  s.uiie  opinion.  The  two  points  which  I  reserved  for  the 
consideration  of  the  Court  were  these  :  first,  whether  there  was  sufficient  evidence 
that  all  had  been  done  which  was  necessary  to  make  the  stopping  up  of  the  footway 
under  the  iiielosure  act,  and  the  award  of  the  commissioners,  a  valid  act ;  and,  secondly, 
whether  [251]  the  vei'dict  of  the  sheriff's  jury,  and  the  receipt  by  the  plaintiff  of  the 
amount  of  compensation  awarded  to  him  by  that  jury,  was  an  arrangement  by  him 
with  the  company,  within  the  111th  section  of  the  railway  act. 

In  the  first  place,  1  am  of  opinion  that  there  was  sufficient  prima  facie  evidence 
of  the  validity  of  the  award.  I  thought,  at  the  trial,  and  still  think,  on  the  authorities 
which  I  then' referred  to,  that  the  award  must  be  taken  to  have  been  rightly  made, 
unless  there  were  some  inference  to  the  contrary  from  subsequent  enjoyment  incon- 
sistent with  it.  There  was,  however,  no  evidence  to  raise  any  such  inference.  There- 
fore there  was  sufficient  evidence  in  support  of  the  award,  unless  the  defendants  were 
bound  to  prove  affirmatively  that  the  order  of  justices  was  made :  and  I  am  satisfied 
that  they  were  not,  and  that  the  circumstance  that  such  an  order  was  required  makes 
no  difference  in  the  application  of  the  principle  I  have  referred  to. 

'I  he  next  question  is,  whether  the  verdict  of  the  sheriff's  jury,  and  the  receipt  by 
the  plaintiff  of  the  compensation  awai'ded  by  them,  for  the  want  of  any  communication 
between  his  lands,  was  an  ariangcment  within  the  111th  section.  On  that  question 
I  entertained,  at  the  trial,  on  the  slight  consideration  which  I  could  then  give  to  it, 
a  different  opinion  from  that  which  has  just  been  expressed  by  the  Lord  Chief  Baron. 
But  now,  on  fuller  consideration  of  the  act  of  Parliament,  I  am  satisfied  that  the 
company  are  right  on  this  point  also,  and  that  the  rule  ought  to  be  made  absolute 
to  enter  a  verdict  for  them.  I  left  it  to  the  jury  to  say  whether  the  plaintiff  had 
preferred  a  claim  for  compensation  before  the  sheriff's  juiy,  not  merely  for  the  general 
injury  sustained  by  the  separation  of  his  estate  by  the  railroad,  but  also  for  the  actual 
absence  of  communication,  as  upon  the  footing  of  no  communication  being  to  be  made 
by  the  company  between  the  two  parts  of  the  property.  I  left  it  to  the  jury  to  say, 
whether  the  plaintiff  clearly  meant  to  make,  and  had  [252]  made,  that  claim  before 
the  sheriff's  jury,  and  whethei-  he  had  received  the  amount  of  the  compensation  from 
the  company  on  that  footing  The  jury  found  that  he  had  ;  and  certainly  1  was 
quite  satisfied  with  the  propriety  of  that  verdict,  as  it  was  evident  from  the  plaintill's 
own  conduct  on  every  occasion,  that  he  was  quite  aware  he  had  no  light  to  the  exercise 
of  that  footpath,  and  had  no  right  at  all  to  cross  the  railway.  Then  the  only  question 
which  remains  is,  that  which  arose  ujion  the  meaning  of  the  111th  section  of  the  act 
of  Parliament. 

Now,  with  respect  to  that  question,  the  first  point  would  be  whether  or  not,  under 
the  28th  and  29th  sections,  the  jury  had  a  right  to  give  compensation,  not  merely  for 
general  injury  by  severance,  but  also  for  the  absence  of  any  communication  to  be 
made  by  the  company.  I  have  some  doubt  whether  the  power  of  the  jury  extended 
to  more  than  giving  damages  for  the  general  injury  sustained  by  severance  ;  but  that 
will  make  no  difference  in  the  result,  in  my  opinion,  as  to  the  mode  in  which  the 
verdict  ought  to  be  entered.  Suppose  the  jury  had  no  power,  under  the  word 
"severance,"  to  give  compensation  for  a  total  sevei'ance ;  if  that  were  so,  the  jury 
having  in  fact  given  a  verdict  for  the  amount  of  such  compensation,  the  plaintiff  was 
not  entitled  to  receive  it,  unless  the  case  did  actually  fall  within  the  meaning  of  the 
term  "arrangement"  in  the  111th  section.  By  the  216th  section,  which  gives  the 
proprietors  of  lands  the  power  of  crossing  the  railroad,  they  have  a  right  to  pass 
and  repass  across  such  part  of  the  railway  as  shall  be  made'  in  or  upon  their  lands, 
"except  in  cases  in  which  the  company  shall  at  their  own  e.\peuse  have  made  proper 
and  convenient  communications  "  from  the  land  on  one  side  of  the  railway  to  the  land 
on  the  other  side,  "  according  to  any  agreement  with  any  owner  or  occupier  thereof, 
or  according  to  the  provisions  of  this  act."  The  section  to  which  reference  is  here 
made  in  the  216th  section  is  obviously  the  111th.  [His  Lordship  read  that  section.] 
Therefore,  the  short  question  to  which  it  comes  [253]  is  this,  was  there  any  arrange- 
metit  with  the  company  by  the  plaintift"?  The  term  "arrangement"  is  a 'very  wide 
and  uidefinite  one.  If  the  plaintiff  made  a  claim  for  the  loss  of  communication  by 
mean.s  of  the  company  not  providing  a  tunnel  from  one  side  of  his  land  to  the  other, 
then  It  seems  to  me  that  either  the  sheriff's  jury  had  a  power,  under  the  29th  section, 
to  give  compensation  accordingly,  and  that  may  be  deemed  to  be  an  arrangement 
within  the  meaning  of  the  act;  or  that  is  not  so,  then  the  case  comes  to  this,  that 
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the  plaintiff  has  profcircd  hcfofc  the  sheriff's  jury  u  chiim  which  he  hm!  no  right 
to  do,  for  loss  by  total  severance,  and  the  jury  having  yiven  compensation  for  it, 
he  has  received  it;  and  that  falls  within  the  moaning  of  the  "arrangement"  contem- 
plated in  the  1  Ilth  section.  I  think  that  section  does  not  liy  the  term  "  arrangement" 
necessarilj'  mean  a  positive  agi'eement  between  the  company  and  tlie  party  ;  anil  as 
it  is  clear  that  the  plaintiff  actnally  made  that  claim,  and  has  been  paid  f(jf  the  want 
of  communication  accoidingly,  it  seems  to  me  that  he  is  now  deprived  of  the  I'ight 
of  going  across  the  railway  for  the  occupation  of  those  hinds.  For  those  reasons, 
I  think  the  verdict  ought  to  be  set  aside  on  this  ground  also,  and  the  rule  made 
absolute  to  enter  a  verdict  for  the  defendants. 

GuRNEY,  B.,  concurred. 

EoLFE,  B.  I  am  of  the  same  opinion,  although  I  confess  that  for  some  time 
I  entertained  considerable  doubt  on  the  last  point.  Whether  rightly  or  wrongly,  the 
plaintiff  preferied  his  claim,  and  received  compensation  at  the  hands  of  (he  jury,  for 
the  injury  he  would  sustain  by  being  precluded  from  going  across  tlio  railway  to  his 
lands;  and  I  concur  with  my  Lord  and  my  learned  Brothers,  that  that  amounts  to 
an  arrangement  within  the  meaning  of  the  1 1 1th  section. 

Kule  absolute  to  enter  the  verdict  for  the  defendants. 


[254]  Hyde  v.  Waits.  Exch.  of  Pleas.  Nov.  24,  1843. — Assumpsit  for  wwk  and 
laboui',  iV;c.  Plea,  that,  after  the  accruing  of  the  causes  of  action,  by  an  indenture 
between  the  defendant,  of  the  first  part,  S.  and  H.,  of  the  seconcl  part,  and  the 
plaintiff  and  others,  creditois  of  the  defendant,  of  the  third  part,  S.  and  H.  were 
appointed  trustees  for  carrying  the  indenture  into  effect,  foi'  the  benefit  of  such 
of  the  defendant's  creditors  as  should  execute  it.  The  plea  then  stated  an  excuse 
for  profert,  and  alleged  that  the  plaintiff,  S.  and  XL,  and  the  other  creditors  of 
the  defendant,  did  acquit,  release,  and  discharge  him  from  all  debts,  &c  The 
replication  set  out  the  indenture,  not  on  oyer,  but  in  hiec  verba.  It  recited,  that 
the  defendant  was  indebted  to  the  parties  of  the  second  and  third  parts,  in  the 
several  sums  set  opposite  their  names  in  the  schedule  thereunder  written  ;  that 
he  had  covenanted  to  pay  to  S.  and  H.,  as  trustees  for  the  creditors,  £.500  for 
each  of  the  three  successive  years  next  after  the  1st  of  January  then  next ;  that 
he  would  forthwith  assure  his  own  life  in  some  assurance  ofiice  in  London  or 
Westminster  in  £1500,  and  would  continue  the  same  so  insured  during  the  said 
three  years  :  provided,  that,  in  case  of  the  defendant's  neglect  or  refusal  to  effect 
or  keep  on  foot  such  policy  of  assurance  on  his  own  life,  then  in  either  of  those 
cases  the  indenture  was  to  be  utterly  void  to  all  intents  and  purposes  whatsoever. 
Breach,  that  the  defendant  did  not  nor  would  assure  his  life  in  any  office  in 
London  or  Westminster,  "as  by  the  said  indenture  required,  and  according  to 
the  said  covenant  in  that  behalf  therein  mentioned,"  whereby  the  same  indentui'e 
became  utterly  void.  Rejoinder,  that,  after  it  had  become  the  defendant's  duty 
to  effect  the  said  policy,  the  defendant  paid  to  S.  and  H.,  the  trustees,  £500  in 
part  performance  and  satisfaction  of  the  covenant,  which  S.  and  H.  received  as 
such  part  performance  and  satisfaction  ;  that  the  payment  was  made  at  the 
express  desire  and  request  of  the  plaintiff,  and  that,  at  the  time  of  making  it, 
the  plaintiff',  and  S.  and  H.,  knew  that  the  defendant  had  not  effected  the  policy  ; 
that  after  such  payment,  the  defendant  assured  his  life  at  another  ofiice  in  London 
for  £1000  ;  that  S.  and  H.  accepted  that  policy  and  acknowledged  such  assurance 
to  be  a  sufficient  and  satisfactory  performance  of  the  covenant ;  that  afterwards 
the  defendant  paid  to  S.  and  H.  the  sum  of  £125  in  further  part  performance 
of  the  said  covenant,  by  means  whereof  S.  and  H.,  as  trustees  on  behalf  of  the 
plaintiff' and  the  other  creditors,  acknowledged  the  indentuie  to  be  subsisting  and 
valid,  and  not  to  have  become  void  : — Held,  on  demurrer  to  the  rejoinder,  first, 
that  the  plea  was  not  bad  for  omitting  to  state  that  the  debt  sued  for  was 
mentioned  in  the  schedule  to  the  indenture,  since,  as  the  plea  excused  profert 
of  the  indenture,  and  did  not  set  it  out  on  oyer,  it  was  not  to  be  taken  as  part 
of  the  plea. — Secondly,  that  the  breach  in  the  replication  was  not  bad,  on  general 
demurrer,  in  omitting  to  state  that  a  reasonable  time  for  effecting  the  policy  of 
assurance  had  elapsed  before  the  commencement  of  the  suit. — Thirdly,  that,  by 
the  defendant's  neglect  to  keep  alive  the  policy  for  £1500,  the  indenture  was 

Ex.  Div.  viii.— 38* 
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not  :ibs(iliilely  void  ;is  to  all  the  parties  to  it,  but  merely  void  as  to  the  plaintiff 
and  others  if  they  should  elect  to  make  it  so.— Semble,  that  the  plaintiff'  eould 
not  so  elect  after  taking  a  benefit  under  it.— But  admitting  that  the  breach, 
bv  tiie  defendant's  neglect  to  insure  forthwith,  could  not  be  insisted  on  by  the 
plaiMtiff'  as  avoiding  the  release,  held,  that  it  was  still  competent  to  the  plaintiff 
to  insist  on  the  subsequent  neglect  to  insure  as  another  ground  of  avoidance ; 
that  the  replication  contained  a  breach,  not  merely  for  not  effecting  the  policy 
forthwith,  but  for  not  insuring  at  all  according  to  the  indenture ;  and  that  the 
rejoinder,  though  it  contained  a  good  answer  to  the  first  part,  did  not  contain 
any  answer  to  the  last,  because  the  acceptance  by  the  trustees  of  a  policy,  not 
made  according  to  the  trust-deed,  did  not  bind  the  plaintiff. — Held  also,  that 
no  act  or  intimation  of  election  on  the  part  of  the  plaintiff  to  avoid  the  deed 
was  necessary  before  bringing  the  action. — A  pai-ty  may  avail  himself  of  admission 
or  statements  of  particular  facts  in  the  pleadings  of  the  opposite  party,  and  one 
pleading  may  be  cured  by  admissions  in  another,  although  the  latter  may  have 
been  demurred  to. 

[S.  C.  1  D.  &  L.  479;  13  L.  J.  Ex.  41.     Distinguished,  Ex  parte  Lamb;  re  Soufham, 

1881,  19  Ch.  D.  173.] 

Debt  for  work  and  labour,  care,  diligence  and  attendance  as  an  attorney  and 
solicitor  in  prosecuting  and  defending  certain  causes  and  suits,  and  for  interest,  money 
lent,  mone}'  paid,  and  on  an  account  stated. 

[255]  Plea,  that,  after  the  accruing  of  the  several  causes  of  action,  and  before  the 
commencement  of  the  suit,  to  wit,  on  the  1st  of  December,  1841,  by  an  indenture 
made  between  the  defendant  of  the  first  part,  A.  Spottiswoode  and  J.  How  of  the 
second  part,  and  the  plaintiff  and  divers  other  ci'cditors  of  the  defendant  of  the  thii'd 
part,  the  said  Andrew  Spottiswoode  and  James  How  were  appointed  trustees  for 
carrying  into  effect  the  provisions  in  the  indenture  for  the  benefit  of  such  of  the 
defendant's  creditors  as  should  execute  the  same.  The  plea  then  excused  profert,  and 
alleged,  that  the  plaintiff,  Spottiswoode  and  How,  together  with  the  other  creditors 
of  the  defendant,  parties  to  the  said  indenture  of  the  third  part,  for  the  considerations 
therein  specified,  did  acquit,  release,  and  for  ever  discharge  the  defendant  of  and  from 
all  and  all  manner  of  debt  and  debts,  sum  and  sums  of  money,  bills,  bonds,  notes, 
accounts,  reckonings,  judgments,  executions,  actions,  suits,  claims,  and  demands 
whatsoever  which  they  the  said  releasing  parties,  or  any  of  them,  then  had  or  there- 
after might  have  against  the  defendant  for  or  in  respect  of  any  debt,  transaction, 
matter,  or  thing  up  to  the  day  of  the  date  of  the  said  indenture,  as  by  the  said  inden- 
ture more  fully  appears.  And  the  defendant  averred  that  the  said  causes  of  action, 
and  each  and  all  of  them,  and  every  part  thereof,  accrued  to  the  plaintiff  in  respect 
of  debts,  transactions,  matters,  and  things  before  the  date  of  the  said  indenture. 
Verification. 

Replication,  that  the  said  indenture  in  the  second  plea  mentioned  was  and  is  an 
indentui-e  "in  the  words  and  figures  following : "  the  indenture  was  then  set  out  in 
full,  (not  on  oyer),  and  recited,  that  the  defendant  was  indebted  to  the  parties  of  the 
second  and  third  parts  "in  the  several  sums  set  opposite  to  their  respective  names  in 
the  .schedule  hereunder  written  ;"  that,  being  unable  to  pay  the  same,  he  called  his 
creditors  together,  and  he,  the  defendant,  proposed  and  agreed  to  enter  into  the 
covenant  and  [256]  agreement  thereinafter  contained,  and  thereby  to  secure  to  his 
said  creditors  £1500,  to  be  paid  to  the  parties  of  the  second  pait,  after  the  rate  of 
£500  per  annum,  such  sum  of  £1500  to  be  divided  rateably  amongst  his  creditors; 
and  in  consideration  thereof,  the  parties  of  the  second  and  third  parts  agreed  to 
release  the  defendant  from  his  said  debts  and  liabilities,  to  which  the  creditors  agreed, 
and  nomniated  the  parties  of  the  second  part  to  be  trustees  for  the  purpose  of  carrying 
tlie  .said  arrangement  into  execution.  The  indenture  then  witnessed,  that  the  defen- 
dant did  thereby  covenant  with  the  parties  of  the  second  part  that  he  would,  during 
each  of  the  three  successive  years  next  ensuing  the  1st  of  January  then  next,  pay  to 
the  parties  of  the  second  part  £500,  by  monthly  payments  or  otherwise  as  the  trustees 
should  require,  and  that  he  would  "  forthwith,  at  his  own  proper  costs  and  charges, 
assure,  or  cause  to  be  assured,  his  own  life,  in  some  or  one  of  the  respectable  offices  in 
London  or  ^^  estmnister  for  the  assurance  of  lives,  in  the  sum  of  £1500  at  the  least, 
and  should  and  would  continue  the  same  so  insured  during  the  said  term  of  three 
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years,  and  should  and  would  deposit  such  policy  with  the  said  persons  parties  thereto 
of  the  second  part. "  It  was  then  declared  and  agioetl,  by  anti  between  all  the  parties 
thereto,  that  the  parties  of  the  second  part  should  hold  all  and  eveiy  the  trust  monies 
upon  trust  to  pay  themselves  and  the  other  creditors  rateably.  The  indenlure 
further  witnessed,  that,  in  consideration  of  the  above  covenant  and  agreement  of  the 
defendant,  the  parties  of  the  second  and  third  parts  did  acijuit,  release,  and  discharge 
him  the  said  defendant  from  all  debts,  sums  of  money,  claims,  Sec.  wliich  they  the 
releasing  parties,  or  any  of  them,  then  had  or  might  have  against  him  ;  provided,  that, 
in  case  he  the  defendant  should  make  default  in  payment  of  all  or  any  of  the  sums  of 
money  by  him  covenanted  to  be  paid,  or  "  should  neglect  or  refuse  to  etlect  or  keep 
on  foot  such  policy  of  assurance  on  his  own  life,  as  [257]  before  mentioned,  then,  and 
in  either  of  the  said  cases,  those  presents  should  be  utteily  void  to  all  intents  and 
purposes  whatsoever."  And  it  was  further  provided,  that,  in  ease  all  the  creditors 
should  not,  before  the  1st  of  Januar}'  then  next,  sign  and  execute  the  deed,  the  defen- 
dant should  be  at  liberty  to  cancel  it,  and  thenceforth  the  same  should  be  utteily  void 
to  all  intents  and  purposes  whatsoever. 

Breach,  that  the  defendant  did  not  nor  would,  at  his  own  proper  costs  and  charges, 
assure,  or  cause  to  be  assured,  his  own  life,  in  any  office  in  London  or  Westminster  for 
the  assurance  of  lives,  in  any  sum  of  money  whatsoever,  as  by  the  said  indenture 
required,  and  according  to  the  said  covenant  in  that  behalf  therein  mentioned,  whereby 
the  same  indenture  became  and  was  utterly  void.     Verification. 

Kejoinder,  that,  after  the  making  of  the  said  indenture,  and  after  it  had  become 
the  defendant's  duty  to  efl'ect  the  said  policy,  and  to  deposit  the  same,  and  before  the 
commencement  of  this  suit,  to  wit,  on  &c.,  he  the  defendant  paid  to  the  said 
A.  Spottiswoode  and  J.  How,  the  trustees  appointed  as  aforesaid,  the  sum  of  £.500  in 
part  performance  and  satisfaction  of  the  covenant  by  him  made,  which  said  sum  the 
said  A.  S.  and  -J.  H.  did  then  accept  from  the  defendant  in  such  part  performance  and 
satisfaction  as  aforesaid  ;  that  such  payment  was  made  by  him  the  defendant  at  the 
express  desire  and  request  of  the  plaintiff,  and  that,  at  the  time  of  the  plaintiff's  so 
desiring  and  requesting  him  to  make  such  payment,  and  at  the  time  of  the  defendant's 
making  the  same,  the  plaintiff,  A.  S.  and  J.  H.,  knew  that  the  defendant  had  not 
effected  such  assurance  of  his  own  life,  or  deposited  such  policy,  as  by  the  said 
indenture  was  required  ;  that,  after  the  payment  of  such  sum  of  money,  and  before 
the  commencement  of  the  suit,  to  wit,  on  iVc,  he  the  defendant  did,  at  his  own  proper 
costs  and  chaiges,  assure  his  own  life  in  a  certain  respectable  office  in  London,  to  wit, 
in  a  certain  office  called  and  known  as  [258]  the  Victoria  Life  Assurance  and  J>oan 
Company,  for  a  large  sum,  to  wit,  the  sum  of  £1000,  and  did  then,  to  wit,  on  &c., 
deposit  the  policy  of  assurance  with  the  said  A.  Spottiswoode  and  J.  How  ;  that  the 
said  A.  S.  and  J.  H.  then  accepted  the  said  policy  from  him  the  defendant,  and  then 
acknowledged  and  declared  themselves  to  be  satisfied  therewith  as  such  trustees,  and 
then  acknowledged  and  declared  such  assurance  of  his  life  by  the  defendant,  and  such 
deposit  of  the  said  policy  as  aforesaid,  to  be  a  sufficient  and  satisfactory  performance 
of  the  said  covenant;  that,  after  such  deposit  of  the  said  policy,  and  before  &c.,  to 
wit,  on  &c.,  he  the  defendant  paid  to  the  said  A.  S.  and  J.  H.  the  sum  of  £1"J5,  and 
the  said  A.  S.  and  J.  H.,  so  being  such  trustees,  then  accepted  the  same  fiom  the 
defendant,  in  further  part  performance  and  satisfaction  of  the  said  covenant ;  by 
means  whereof  they  the  said  A.  S.  and  J.  H.,  then  being  by  the  said  indenture 
authorized  and  empowered  to  act  as  such  trustees  for  and  on  behalf  of  the  plaintiff 
and  other  the  creditors  of  the  defendant,  as  well  as  for  and  on  behalf  of  themselves 
the  .said  A.  S.  and  J.  H.,  and  then  acting  as  such  trustees  for  and  on  behalf  of  the 
plaintiff,  and  other  the  creditors  of  the  defendant,  as  well  as  for  and  on  behalf  of 
themselves  the  said  A.  S.  and  J.  IL,  did  acknowledge  the  said  indenture  to  be  a 
subsisting  and  valid  indenture,  and  not  to  have  become  void  by  rea.son  of  any 
supposed  previous  breach  of  covenant  on  the  part  of  him  the  defendant,  by  reason  of 
his  not  having  effected  an  insurance  on  his  own  life  in  strict  and  exact  accordance 
with  the  covenant  in  the  said  indenture  on  his  the  defendant's  part  containeil,  or 
otherwise.     Verification. 

Special  demurrer.  The  plaintiff's  points  were,  amongst  others,  as  follows : — That 
the  release  mentioned  in  the  plea  having  been  avoided  by  the  defendant's  default  in 
not  insuring  his  life  for  £1.500,  such  release  was  not  rendered  valid  by  the  payments 
or  other  matters  mentioned  in  the  rejoinder  ;  that  the  rejoinder  shewed  no  waiver  by 
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iuiv  one,  [259]  much  less  by  the  plaintiff,  of  the  avoidance  of  the  release,  and  that  no 
person  had  autlioritv  to  bind  the  plaintiff'  to  such  waiver;  that  the  terras  of  the 
<lced  could  not  be  varied  except  by  an  instrument  of  as  high  a  nature ;  that  the 
leioimler  was  a  depai'turo  from  the  plea;  and  that  the  plea  was  bad,  as  it  did  not 
appear  that  the  debts  sued  for  were  included  in  the  release  contained  in  the  deed  as 
set  out,  the  release  being  tied  down  by  the  recital  to  the  debts  set  opposite  the 
creditors'  names  in  the  schedule. 

The  defendant's  points  were,  that  the  avoiding  of  the  indenture  was  capable  of 
bcin"  waived,  and  that  it  sufficiently  appeared  to  have  been  waived  ;  that  the  replica- 
tion was  ill  for  several  reasons :  first,  because  it  was  not  averred  therein,  nor  did  it 
appear  from  the  previous  pleadings,  that  a  reasonable  time  for  effecting  such  assurance 
had  elapsed  l)efore  thecoraraenoement  of  the  action  ;  and  that,  for  anything  that  appeared, 
the  action  might  have  been  commenced  immediately  on  the  execution  of  the  indenture, 
and  before  it  could  have  been  possible  for  the  defendant  to  effect  the  policy  ;  secondly, 
because  it  did  not  appear  from  the  replication  or  previous  pleadings  that  the  defendant 
had  nut,  before  the  commencement  of  the  action,  or  before  a  reasonable  time  for 
effecting  such  insurance  had  elapsed,  paid  to  the  trustees  the  whole  sum  which  he  was 
liable  to  pay,  and  so  put  an  end  to  all  necessity  for  effecting  the  policy  ;  and  lastly, 
as  a  departure  from  the  declaration  in  this,  that  the  declaration  is  framed  on  the 
original  cause  of  action,  which  appears  from  the  indenture  set  out  in  the  replication 
to  have  been  actually  released  as  stated  in  the  plea,  and  .so  to  have  been  during  some 
interval  entirely  destroyed  and  gone;  and,  therefore,  supposing  the  indenture  to  have 
become  void,  as  stated  in  the  replication,  the  cause  of  action  thereupon  accruing  was 
a  new  cause  of  action  arising  out  of  the  particular  circumstances,  and  ought  to  have 
been  specially  declared  on  as  such.     Joinder  in  demurrer. 

[260]  Unthank  argued  in  support  of  the  demurrer  (Nov.  20).  The  plea  and 
rejoinder  are  bad  on  general  demurrer,  and  the  replication  is  good  ;  or,  if  it  be  not 
sufficient  in  itself,  it  has  been  made  so  by  the  rejoinder.  First,  the  indenture,  as  set 
out  in  the  replication,  does  not  bear  out  the  plea,  for  the  release,  as  stated  in  the  plea, 
is  a  general  release  of  all  debts  and  causes  of  action,  whereas  it  appears  from  the 
recital  in  the  indenture,  as  set  out  in  the  replication,  that  the  defendant  was  to  be 
released  from  such  debts  only  as  were  set  down  in  the  schedule  opposite  the  respective 
names  of  the  creditors  signing  it.  The  plea  ought  therefore  to  have  alleged  that  the 
debt  for  which  the  action  was  brought  was  set  down  in  the  schedule.  Payler  v. 
Homcrsham  (4  Mau.  &  Selw.  423)  shews  that  the  general  words  of  a  release  have 
reference  to  the  particular  recital,  and  are  to  be  governed  by  it.  [Parke,  B.  Your 
argument  proceeds  upon  the  fallacy,  that,  by  settitjg  out  the  deed  in  hajc  verba  you 
make  it  as  much  a  part  of  the  plea  as  if  it  had  been  set  out  on  oyer ;  but  it  is  only 
when  oyer  is  craved,  and  it  is  set  out,  that  that  is  so.  In  Trott  v.  Smith  (10  M.  &  W. 
453),  which  was  an  action  upon  a  covenant  in  an  indenture,  we  held  the  declaration 
to  be  bad  on  the  ground  that  it  did  not  contain  an  averment  that  a  certain  party  had 
made  a  demand  in  writing.  That  such  a  dera.uid  was  necessary  appeared  from  the 
plea,  which  set  out  the  indenture  in  hfec  verba;  and  we  held,  upon  its  being  stated 
that  the  deed  was  set  out  on  oyer,  and  therefore  formed  part  of  the  declaration,  that 
the  declaration  was  bad.  That  case  is  now  under  the  consideration  of  a  court  of  error, 
and  our  judgment,  which  proceeded  upon  misapprehension  as  to  the  deed  having  been 
set  out  on  oyer,  \v\\\  probably  be  reversed,  (c)] 

Secondly,  the  replication  is  good,  notwithstanding  the  [261]  defendant's  objection 
that  it  is  not  averred  in  it  that  a  reasonable  time  for  effecting  the  policy  had  elapsed 
before  the  commencement  of  the  action.  There  is  nothing  in  the  deed  requiring  it 
to  be  done  within  a  reasonable  time;  it  is  to  be  done  "forthwith."  It  is  true  that 
such  a  covenant  would  be  satisfied  by  performance  of  it  within  a  reasonable  time  : 
Spimcdcy  v.  Robinson  (3  B.  &  Cr.  6.58),  Simpson  v.  Ihwkrson  (Moo.  &  iMalk.  300). 
That,  howevei',  is  not  a  question  of  pleading,  but  of  evidence.  If  the  insurance  is  not 
effected  within  a  reasonable  time,  the  defendant  will  not  have  foitliwith  assured. 
Here  it  is  alleged  as  a  breach,  that  the  defendant  "did  not  nor  would  assure  his  life, 
as  by  the  said  nidenture  required,  and  according  to  the  said  covenant  in  that  behalf ;" 
and  it  is  submitted  that  that  breach  is  good,  for  if  the  defendant  had  performed  the 

(c)  The  judgment  was  afterwards  (Feb.  6,  1844)  reversed  by  the  Court  of 
Exchequer  Chamber.     See  post,  p.  688. 
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covenant,  ho  would  lie  consideref]  to  luive  insured  forthwith.  [Lord  Al)iiiger,  C.  B. 
The  defendant  might  have  rejoined  that  he  did  insnre  lii.s  life  as  by  the  indenture 
required,  and  according  to  the  covenant,  and  have  supported  that  issue  by  evidence 
shewing  that  an  insurance  was  efl'ected  within  a  reasonable  time.  I  think  there  is 
no  weight  in  that  objection  to  the  replication.  Parke,  B.  The  replication  follows 
the  words  of  the  proviso,  and  in  the  present  case,  at  least,  is  sufficient,  as  the  question 
arises  as  upon  a  general  demurrer.] 

But,  thirdly,  even  if  the  replication  is  bad  in  itself,  it  has  been  made  amply  sutficient 
by  the  rejoinder,  which  admits  that  no  assurance  had  been  effected  ;  Com.  Dig. 
""Pleader"  (C),  85  (K),  37,  Brooke  v.  Bronkc  (Sid.  184),  Drab)  v.  Conhruy  (Cro.  Car. 
288)  [Parke,  B.  It  is  a  question,  whether,  if  you  attack  the  rejoinder,  you  can  at 
the  same  time  praj'  it  in  aid.  If  you  can  make  out  that  the  rejoiiuler  is  bad,  then  the 
defendant  is  at  liberty  to  attack  your  replication,  which  must  be  good  independcTitly 
of  the  rejoinder.  In  Drake  v.  Cwderoy  the  point  arose  after  verdict.]  It  is  submitted 
that  the  plaintiff'  [262]  is  entitled  to  take  advantage  of  what  the  defendant  has  stated 
in  his  rejoinder,  to  make  the  replication  good.  [Lord  Abinger,  C.  B.  It  could  not 
be  both  good  and  bad  according  to  circumstances.  It  must  be  either  good  or  bad 
altogether.] 

Lastly,  the  release  was  made  void  by  the  defendant's  default  in  not  assuring,  and 
could  not  be  afterwards  rendered  valid  by  tlie  act  of  the  trustees.  [He  was  then 
stopped  by  the  Court.] 

K.  V.  Richards,  contn'i.  When  the  nature  and  terms  of  this  deed  are  considered, 
it  will  be  found  that  the  rejoinder  is  good,  and  the  replication  bad.  The  deed  is  not 
absolutely  void  by  the  defendant's  neglect  to  insure,  but  voidable  only  at  the  election 
of  the  trustees.  It  cannot  be  that  the  conduct  of  the  defendant  was  to  make  the  deed 
void,  otherwise  it  would  be  in  his  power  to  avoid  it  at  any  time  by  his  own  misconduct, 
which  cannot  be,  for  that  would  be  to  take  advantage  of  his  own  wrong :  liedc  v.  Farr 
(6  M.  &  Selw.  121).  If  the  effect  is  to  make  it  null  and  void,  what  is  to  become  of 
the  sums  of  £500  and  £125  which  the  defendant  has  paidi  Are  they  to  be  repaid 
to  him  ?  If  the  defendant  is  to  recover  those  sums  from  the  trustees,  what  is  to 
become  of  the  other  creditors  1  It  cannot  be  said  that  the  deed  is  to  be  void  for  any 
single  deviation  from  it,  nor  unless  the  trustees  elect  to  treat  it  as  avoided.  In  Roberts 
v.  Davey  (4  B.  &  Ad  664;  1  Nev.  &  M.  413),  where  a  license  was  by  indenture 
granted  to  B.  to  dig  mines,  &c.,  for  the  terra  of  twenty  one  years,  subject  to  a  con- 
dition, that,  if  the  grantee  should  neglect  to  work  the  mines  for  a  certain  time,  then 
the  indenture  and  the  license  thereby  granted  should  cease,  determine,  and  be  utterly 
void  ;  it  was  held,  that  the  word  void  meant  voidable  at  the  election  of  the  grantor  ; 
and  that  it  was  necessary  to  allege  that  he,  or  some  one  claiming  under  him,  had  by 
some  act  evinced  his  intention  to  avoid  the  [263]  license.  So,  in  Doc  d.  Bryan  v. 
Bancks  (4  B.  &  Aid.  401),  there  was  a  lease  of  coal-mines,  with  a  proviso  that  the 
lease  should  be  void,  if  the  tenant  ceased  working  at  any  time  for  the  space  of  two 
years :  it  was  held,  that  the  lease  was  not  absolutely  void  by  a  cesser  to  work  for  more 
than  two  years,  but  voidable  only  at  the  option  of  the  lessor.  Doe  d.  Nash  v.  Birch 
(1  M.  &  W.  402)  is  an  authority  "to  the  same  point.  [Lord  Abinger,  C.  B.  I  think 
you  have  shewn  that  the  lessee  cannot  avoid  the  lease.  Parke,  B.  By  whom  do  you 
say  it  is  to  be  avoided?]  By  the  trustees,  the  paities  of  the  second  part;  but  here  it 
appears  by  the  rejoinder,  that  the  trustees  acknowledged  the  indenture  to  be  sub- 
sisting, and  accepted  the  £500,  with  the  plaintiff's  assent,  in  part  performance  of  it, 
after  they  and  the  plaintiff  knew  that  the  defendant  had  not  affected  the  assurance  as 
required  by  the  deed.  The  trustees  had  the  power  to  waive  the  forfeiture  or  not  as 
they  chose,  and  they  have  chosen  to  waive  it ;  and  even  if  it  were  true  that  the 
plaintiff  had  the  power  of  waiving  it,  he  has  done  so  also  by  his  assent.  [Lord 
Abinger,  C.  B.  You  say  that  it  is  at  the  option  of  the  ti'ustees  to  avoid  it ;  and  as 
they  allowed  the  defendant  to  proceed  with  the  performance  of  the  coven.ant  after 
they  knew  of  the  neglect  to  insure,  they  cannot  afterwards  say  it  is  void]  Yes,  and 
they,  having  the  election  to  treat  it  as  void,  must  shew  that  thetf  have  done  some  iUJt 
to  evince  the  exercise  of  their  right,  treating  it  as  void.  [He  cited  Carpenter  v. 
Blaiulford  (8  B.  &  Cr.  575;  3  Man"  &  Ry.  91),  Kemhle  v.  Farrcn  (6  Bing.  141  ;  3  M. 
&  P.  425).]  In  this  case,  as  the  £500  was  paid  by  the  defendant,  and  accepted  by 
the  trustees  with  the  plaintiff's  assent,  and  at  his  request,  after  they  knew  of  the 
breach  having  been  committed,  as  stated  in  the  rejoinder,  the}'  cannot  be  allowed  to 
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say  thiit  the  deed  was  void  ;  for,  if  the  deed  was  void  the  defendant  would  not  have 
been  hound  to  pay  anything. 

Then  the  replication  i.s  bad.  By  the  deed,  the  defendant  [264]  covenants  "forth- 
with "  to  insure  his  life  ;  but  that  cannot  mean  instanter, — he  must  have  a  reasonable 
time  allowed  him  to  do  it.  In  order  to  effect  the  insurance,  inquiries  must  be  made, 
the  amount  of  premium  ascertained,  and  the  policy  written  out ;  all  which  must 
necessarily  take  some  time  ;  but  there  is  no  averment  that  a  reasonable  time  had 
elapsed.  After  setting  out  the  deed,  the  replication  at  once  proceeds  to  assign  a 
breach,  that  the  defendant  did  not  nor  would  assure,  or  cause  to  be  assured,  his  own 
life,  as  by  the  said  indenture  required,  and  according  to  the  said  covenant  in  that 
behalf  therein  mentioned.  Does  that  involve  its  not  having  been  done  within  a 
reasonable  time  ?  It  is  submitted  that  it  does  not,  and  that  it  ought  to  have  shewn 
that  a  reasonable  time  had  elapsed.  The  judgment  of  Parke,  B.  in  Stavart  v. 
Eastwood  (11  M.  &  W.  197),  shews  that  the  party  must  have  a  proper  time  to  do  it 
in.  [Parke,  B.  The  distinction  between  that  case  and  this  is,  that  here  he  is  to  do 
it  forthwith.] 

Unthank,  in  reply.  The  deed  is  to  be  construed  in  its  natural  sense,  unless  such 
construction  would  be  productive  of  some  consequence  manifestly  unjust ;  and  the 
word  "  void  "  must  be  construed  to  mean  what  it  naturally  imports,  and  not  "  void- 
able "  at  the  election  of  the  trustees.  In  the  case  of  Eede  v.  Fan;  the  defendant 
would  have  been  allowed  to  take  advantage  of  his  own  wrong,  if  a  contrarj'  decision 
had  been  come  to  ;  so,  in  Doe  v.  Bancks,  the  injustice  which  would  arise  from  a  contrary 
decision  is  very  forcibly  put  by  Abbott,  C.  J.  In  the  present  case,  it  is  difficult  to  see 
what  injustice  would  be  done  by  construing  the  word  "  void  "  in  its  natural  sense.  The 
defendant  cannot  complain  that  by  his  own  misconduct  his  creditors  are  remitted  to 
their  original  rights.  It  will  follow,  as  a  matter  of  course,  that  the  trustees  would 
have  to  refund  the  sums  they  have  received  from  the  defendant. 

[265]  Secondly,  if  the  deed  is  voidable  by  election,  the  plaintiff  has  not  confirmed 
it.  The  facts  stated  in  the  rejoinder  do  not  amount  to  a  ratification  of  the  acts  of  the 
defendant,  and  to  a  waiver  of  the  breach  of  covenant.  The  rejoinder  merely  states,  that, 
after  it  had  become  the  defendant's  duty  to  effect  the  policy,  he  paid  the  £500  to  the 
trustees ;  that  was  only  what  it  was  his  duty  to  do,  the  moment  the  deed  was  executed, 
according  to  the  terms  of  it.  It  does  not  state  that  the  covenant  was  broken  in  any 
respect.  Thei'c  is  no  case  in  which  the  doctrine  of  waiver  has  been  applied  to  com- 
position deeds,  when  in  case  of  non-performance  of  the  covenants  the  deed  is  to  be 
void.  If  the  principle  of  waiver  were  applicable  to  cases  of  that  kind,  it  applied  in 
the  case  of  A^'erill  v.  Boyle  (11  M.  &  W.  26),  but  the  point  was  not  attempted  to  be 
taken.  If,  however,  the  doctrine  of  waiver  does  apply  here,  on  this  covenant  the 
defendant  was  not  merely  bound  to  insure,  which  would  be  broken  by  neglecting  to 
insure  forthwith,  but  there  is  a  continuing  covenant  by  the  defendant  to  keep  his  life 
insured,  and  non-insurance  is  a  continuing  breach,  and  therefoie  a  breach  is  committed 
if  the  life  is  uninsured  at  any  one  time  :  Doe  d.  Flower  v.  Peck  (1  B.  &  Ad.  428).  If 
it  appears  by  the  record  that  the  insurance  has  not  been  effected,  the  action  is  not 
maintainable  ;  and  here  it  appears  by  the  rejoinder  that  the  assurance  was  not  effected 
according  to  the  covenant  in  the  indenture.  The  Court  are  to  give  judgment  on  the 
whole  record,  and  the  plaintiff  may  pray  in  aid  admissions  or  statements  in  the 
rejouider  to  assist  the  replication.  The  case  of  MaiHh  v.  Bulteel  (5  B.  &  Aid,  507),  in 
which  It  was  held  that  a  declaration  was  not  helped  by  a  bad  plea,  is  clearly  dis- 
tniguishable.  It  is  sufficient  for  the  plaintiff  to  make  out  that  the  release  has  become 
void  by  any  act  whatsoever ;  and  here  it  clearly  appears  on  the  whole  of  this  record 
that  it  has  become  so. 

Cur.  adv.  vult. 

[266]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  arises  upon  demurrer.  It  was  an  action  of  assumpsit  brought 
for  the  recovery  of  a  demand  for  work  and  labour.  The  plea  alleges  a  release  from 
all  causes  of  action  by  an  indenture  made  between  the  defendant  of  the  one  part, 
Andrew  Spottiswoode  and  James  How  of  the  second  part,  and  the  plaintiff  and  the 
creditors  of  the  third  part.  It  states  that  the  creditors  therein  described  were 
creditors  of  the  defendant  on  the  1st  of  December,  1841  ;  and  that,  Spottiswoode  and 
Wow  being  duly  appointed  trustees,  the  plaintiff  did,  with  the  other  creditors,  quit, 
release,  and  for  ever  discharge  the  defendant  from  all  manner  of  debts  and  demands 
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and  causes  of  action.  The  replication  to  this  plea  then  sets  out  the  indenture.  I 
ought  to  have  stated,  that  the  plea  docs  not  make  profeit,  but  excuses  it.  Then  the 
replication  says,  that  the  indenture  mentioned  in  the  plea  was  an  indenture  in  words 
following: — It  states,  that  it  was  an  indenture  hetween  the  debtor  of  the  one  part, 
the  trustees  of  the  second  part,  and  the  creditors  of  the  third  ])art.  It  then  recites 
the  inability  of  the  debtor  to  pay  his  debts,  and  the  agreement  entered  into  by  him  to 
pay  £500  a  year  during  the  thi'ee  iie.xt  ycais,  and  contains  a  covenant  on  the  part  of 
the  debtor,  in  the  first  place,  "  forthwith,"  at  his  own  proper  costs  and  charges,  either 
to  insure  or  cause  to  be  insured  his  own  life,  in  one  or  other  of  the  respcctal>lc  insur- 
ance offices  in  London  or  Westminster,  in  the  sum  of  £1500  at  the  least,  and  that  he 
shall  and  will  continue  the  said  life  so  insured  during  the  terra  of  three  years,  and  shall 
deposit  such  policy  with  Spottiswoode  and  How,  the  parties  of  the  second  part,  who 
were  the  trustees.  And  it  is  declared  and  agreed  between  all  the  parties,  that  all 
the  trust  monies  which  may  come  into  the  hands  of  the  trustees  shall  be  applied  to 
the  payment  of  the  debts.  Then  there  is  a  covenant  with  the  trustees  by  the  defend- 
[267]-ant,  that  he  shall  yearly  or  monthly,  or  otherwise  as  the  trustees  shall  require, 
pay  the  sum  of  £500  in  each  of  the  first  three  years.  Then  there  is  this  proviso  :  "  It 
is  hereby  agreed  and  declared,  by  and  between  the  parties  hereto,  that  in  case  he,  the 
said  Alaric  Watts,  shall  make  default  in  paying  any  sums  of  money  by  him  covenanted 
to  be  paid,  or  shall  neglect  or  refuse  to  effect  or  keep  on  foot  such  policy  of  insurance, 
then  and  in  either  of  the  said  cases  these  presents  shall  be  utterly  void  to  all  intents 
and  purposes."  The  replication  then  goes  on  to  aver,  that  the  defendant  did  not  nor 
would  insure,  or  cause  to  be  insured,  his  own  life,  in  one  or  other  of  the  respectable 
insurance  offices  of  London  and  AVestminster,  in  any  sum  of  mone}',  as  by  the  said 
indenture  recjuired,  and  according  to  the  said  covenant,  whereby  the  said  indenture 
was  utterly  void  and  of  no  effect.  To  that  replication  there  was  this  rejoinder ;  that 
after  it  became  the  duty  of  the  defendant  to  eflfect  such  policy  of  insui'anee,  &c.,  and 
deposit  the  same  with  the  trustees,  and  before  the  commencement  of  this  suit,  tho 
defendant  paid  to  the  said  trustees,  Andrew  Spottiswoode  and  James  How,  a  large 
sum  of  money,  to  wit,  the  sum  of  £500,  in  part  performance  and  satisfaction  of  that 
covenant  by  the  defendant,  which  payment  of  money  the  said  trustees  accepted  ; 
that  the  said  payment  was  made  by  the  defendant  at  the  express  desire  of  the  plaintiff, 
and  that,  at  the  time  and  after  the  defendant's  making  the  .said  payment,  the  plaintiff 
well  knew,  and  the  said  Andrew  Spottiswoode  and  James  How,  as  being  the  trustees, 
well  knew  and  were  fully  aware,  that  the  defendant  had  not  aflfected  such  insurance, 
or  deposited  such  policy  with  the  trustees,  as  the  indenture  recjuired.  Then  the 
defendant  further  said,  that,  after  payment  of  such  sum  of  money,  and  before  the 
commencement  of  this  suit,  he  did  assure  his  own  life  in  a  certain  I'espectable  insurance 
office,  known  by  the  name  of  the  Victoria  Life  Insurance  Society,  in  the  said  large 
sum  of  £1000,  and  did  deposit  such  policy  of  assurance  with  [268]  Spottiswoode  and 
How,  the  trustees  :  and,  further,  that  Spottiswoode  and  How,  as  trustees,  accepted 
the  deposit  of  such  policy,  and  acknowledged  themselves  satisfied  therewith  as  such 
trustees,  and  acknowledged  and  declared  such  assurance  and  the  deposit  of  such  policy 
to  be  a  satisfactory  and  sufficient  perfoi'mance  of  the  covenant  as  by  the  indentui-e 
required.     The  defendant  then  says,  that  he  afterwards  paid  a  further  sum  of  £125. 

The  question  arose  as  on  a  general  demurrer.  Several  points  were  raised  in  the 
course  of  the  argument  on  both  sides. 

For  the  plaintiff  it  was  contended,  that  the  plea  was  bad,  because,  by  incorporating 
the  indenture  stated  in  the  replication  with  the  plea,  it  did  not  appear  by  any  aver- 
ment in  the  plea,  that  the  debt  was  mentioned  in  the  schedule,  and  the  release, 
construing  it  by  the  recital,  applied  only  to  such  debts  But  it  is  a  fallacy  to  suppose 
that  the  indenture  stated  in  the  replication  is  to  be  taken  to  be  part  of  the  plea.  It 
would  have  been,  if  the  plea  had  contained  a  profert,  and  the  replication  had  set  out 
the  deed  on  oyer.  But  here  the  profert  is  excused,  and  the  replication  states  the 
indenture  as  a  part  of  itself. 

For  the  defendant  it  was  objected,  that  the  replication  did  not  assign  a  good  breach 
of  the  defendant's  covenant  in  the  indenture,  "forthwith  to  assure,  or  cause  to  be 
assured,"  his  own  life;  but  we  have  already  intimated  our  opinion  in  the  course  of  the 
argument,  that  the  breach  was  sufficient  on  general  demurrer. 

The  material  question  in  the  cause  was  then  discussed,  whether  the  deed,  in  case 
of  a  neglect  to  effect  or  keep  alive  a  policy  on  his  own  life  for  £1500,  was  absolutely 
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void  as  to  all  the  parlies,  and  incapable  of  being  confirmed,  or  only  void  as  against  the 
plaintifl',  if  lie  should  so  elect.  Our  opinion  is,  that  the  latter  is  the  true  construction, 
by  reason  of  the  absurd  consequences  which  would  follow,  if  the  defendant,  against 
the  consent  of  the  other  parties,  [269]  who  had  all  an  interest  in  the  continuance  of 
the  indenture,  and  to  whom  it  gave  benefit  as  well  as  to  the  defendant,  could  avail 
himself  of  his  own  wrong,  and  absolve  himself  and  the  trustees  from  liability  on  their 
respective  covenants.  We  think,  therefore,  that  this  case  falls  within  the  principle  of 
the  niniiorous  authorities  cited  by  Mr.  Kichards,  and  that  the  indenture  was  void  only 
as  to  the  plaintiff  and  others  if  they  should  elect  to  make  it  so ;  and  it  may  be,  that 
the  plaintifl'  could  not,  aftei'  taking  the  benefit  under  the  deed,  so  elect  in  respect  of 
any  prior  breach  of  the  proviso  or  condition.  But,  admitting  that  the  argument  of 
the  defendant's  counsel  in  this  respect  was  well  founded,  and  that  the  breach  by  the 
defendant's  neglecting  to  assure  his  life  forthwith,  which  had  occurred  before  the 
payment  of  the  £500,  by  the  plaintiff's  assent,  to  the  trustees,  could  no  longer  be 
insisted  on  by  the  plaintiff  as  avoiding  the  release,  it  was  perfectly  competent  for  the 
plaintiff  to  insist  on  the  subsequent  neglect  to  insure,  as  another  ground  of  avoidance. 
And  it  was  contended  by  the  plaintiff"'s  counsel,  that  the  leplication  did  contain  an 
averment  of  such  a  continuing  breach  ;  and  if  not,  that  the  rejoinder  admitted  a 
subsequent  breach,  by  stating  that  the  defendant  afterwards  insured  for  a  sum  of 
money,  by  a  policy,  which  the  trustees  accepted  as  a  performance  of  the  defendant's 
covenant ;  and,  further,  that  the  breach  so  admitted  supported  the  declaration,  which 
was  not  for  a  breach  of  covenant,  but  foi-  the  original  debt. 

If  the  plaintift''s  counsel  should  be  driven  to  rely  on  the  rejoinder  as  admitting  a 
breach,  we  doubt  whether  he  would  succeed.  Our  doubt  is  not  on  the  ground  that  it 
would  be  a  departure,  or  that  the  plaintiff  could  not  avail  himself  of  the  admissions  in 
the  rejoinder  against  the  defendant ;  for  we  are  satisfied  that  the  plaintiff'  had  a  right 
to  rely,  not  merely  on  the  general  confession  contained  in  it,  but  on  the  statement  of 
particular  facts  ;  and  that  one  pleading  might  be  cured  by  the  admissions  in  the  plead- 
ings of  the  [270]  adverse  party ;  and  that  depends  on  the  general  principle,  that,  as 
against  the  party  pleading  facts,  they  are  to  be  taken  to  be  true,  and  nothing  turns 
upon  the  circumstance  that  issue  is  taken  on  the  pleading,  which  occur'red  in  the  cases 
cited.  In  that  of  Fell  v.  Garlick  (Lutw.  1492)  there  was  a  demurrer.  But  we  should 
hesitate  in  deciding  that  the  ambiguous  statement,  that  a  policy  was  affected  in  a 
certain  sum,  and  accepted  by  the  trustees,  necessarily  meant  that  it  was  not  such  a 
policy  as  otherwise  would  not  have  been  a  compliance  with  the  covenant.  But  we  are 
relieved  from  the  necessity  of  deciding  this  point,  because  we  are  of  opinion  that  the 
replication  contains  a  breach,  not  merely  for  not  effecting  a  policy  forthwith,  but  for 
not  assuring  at  all,  according  to  the  indenture  :  and  we  agree  in  the  construction  put 
by  Mr.  Unthank,  that  the  defendant's  covenant  was  not  to  keep  alive  the  original 
policy,  which  covenant  would  have  been  broken  once  for  all  by  neglecting  to  insure 
forthwith,  l)ut  that  there  is  a  continuing  covenant  to  keep  insured  by  some  policy  in 
some  office.  The  breach,  therefore,  in  our  opinion,  is  this,  that  the  defendant  did  not 
insure  his  life  forthwith,  and  has  not  kept  it  insured  according  to  the  indenture,  in 
£1500;  and  consequently  the  rejoinder',  although  it  contains  a  good  answer  to  the 
first  part,  does  not  contain  any  answer  to  the  last,  because  the  assent  and  acceptance  of 
the  trustees  of  a  policy  not  made  according  to  the  indenture  does  not  bind  the  plaintiff. 

We  all  think  that  no  act  or  intimation  of  election  on  the  part  of  the  plaintiff  to 
avoid  the  deed  was  necessary  before  bringing  the  action.  The  deed  is  void  against 
the  planitiff,  if  he  chooses  to  treat  it  as  such,  by  bringing  an  action  for  the 
original  debt. 

Our  judgment  will  therefore  be  for  the  plaintiff,  on  account  of  the  insufficiency  of 
the  rejoinder. 

Judgment  for  the  plaintiff. 

[271]  Ex  PARTE  Dauncey.  Exch.  of  Pleas.  Nov.  25,  1843.— Where  a  bankrupt, 
who  had  been  examined  in  1841,  before  the  then  commissioners  of  bankrupt 
actuig  under  a  country  fiat,  and  committed  by  them  for  giving  unsatisfactory 
answers  was,  in  Nov.,  1843,  again  brought  up  before  a  commis.sioner  appointed 
under  the  stat.  5  &  6  Vict.  c.  122,  s.  59,  and  his  answers  to  the  questions  then 
put  to  hira  were  unsatisfactory  to  the  commissioner,  who,  however,  then  stated 


12M.  &W.  272.  EX    PARTE    DAUNCEY  1201 

that  he  should  not  grant  a  fresh  warrant  of  commitment,  hut  on  a  subsequent  day 
issued  a  warrant,  under  which  the  bankru])t  was  detained  in  custody  : — Held, 
Hrst,  that  the  warrant  so  issued  was  valid: — Secondly,  that  it  was  not  necessary 
to  set  forth  in  it  the  questions  and  answers  on  the  first  examination  in  l!S41  : — 
Thirdly,  that  a  single  commissioner  has  power  to  commit  in  such  a  case,  under 
the  5  &  6  Vict.  e.  1-22,  ss.  46  and  52. 

[S.  G.  1  D.  &  L.  COS  ;  13  L.  J.  Ex.  1G5  ;  7  Jur.  555.] 

A  rule  had  been  obtaineil,  calling  upon  John  Balt;uy,  Es(i.,  one  of  the  commissioners 
of  the  Birmingham  District  Court  of  I5ankruptcy,  by  whom  Dauncey,  a  bankrupt,  had 
been  committed  to  prison,  for  not  auswering  to  his  satisfaction  certain  questions  put 
to  him,  upon  his  assignees,  and  upon  the  sheriff  of  Warwickshire,  to  shew  cause  why 
a  writ  of  habeas  corpus  should  not  issue,  to  bring  up  the  body  of  the  bankrupt  in 
order  that  he  might  be  discharged  ;  on  the  grounds,  first,  that  the  warrant  of  com- 
mitment did  not,  as  it  ought  to  have  done,  set  out  all  the  questions  and  answers  on 
all  the  examinations  of  the  bankrupt :  Coombe's  case  (2  Eose,  39G) ;  and,  secondly, 
that,  under  the  circumstances,  there  was  no  valid  warrant.  It  appeared,  that,  on  the 
10th  of  November,  18-11,  the  bankrupt  was  committed  to  Warwick  Gaol  b}'  three  of 
the  then  commissioners  of  bankrupt  acting  foi'  the  district  of  Birmingham,  until  he 
should  answer  to  their  satisfaction  certain  questions  which  had  Iteen  put  to  him.  He 
was  subsequently  several  times  brought  up  for  re-examination  l)efore  them,  and 
re-committed.  On  the  10th  November,  1843,  he  was  again  brought  up  before 
Mr.  Balguy,  and  recommitted  by  him.  The  warrant  of  commitment  signed  by 
Mr.  Balguy  set  forth  the  questions  and  answers  on  this  last  examination  only,  and, 
after  stating  that  such  answers  were  not  satisfactory  to  the  commissioner,  required 
the  sheriff  to  take  the  bankrupt,  and  detain  him  "until  such  time  as  he  should  full 
answer  make  to  the  said  questions  put  to  him,  to  the  satisfaction  of  the  said  com- 
missioner." The  affidavit  of  the  bankiupt,  in  support  of  this  i-ule,  stated,  that,  at  the 
termination  of  the  examination,  [272]  the  commis.siouer  declined  to  issue  a  fresh 
warrant  for  his  re-comraitment,  or  to  make  any  order  for  his  discharge,  and  that  he 
was  taken  back  to  prison  and  detained  in  custody  for  some  days,  before  the  present 
warrant  was  delivered  to  the  sherili'. 

Crompton  shewed  cause  against  the  rule,  on  the  part  of  the  assignees,  (November  24). 
First,  the  warrant  is  not  vitiated  by  the  omission  to  set  out  in  it  the  questions  and 
answers  on  the  previous  examinations  of  the  bankrupt.  It  sets  out  all  the  questions 
and  answers  at  the  last  examination  before  the  learned  commissioner  by  whom  it  was 
issued,  states  those  answers  to  have  been  unsatisfactory  to  him,  and  directs  that  the 
bankrupt  shall  be  committed  until  he  make  full  answer  to  the  satisfaction  of  the 
commissioner  :  and  that  is  sufficient  to  justify  the  imprisonment.  A  warrant,  precisely 
similar  in  its  form,  was  held  by  the  Court  of  Queen's  Bench  to  be  sufficient  with 
respect  to  this  very  bankrupt:  Ex  parte  Daiincei/  (12  Law  J.,  N.  S.,  Q.  B.  339). 
Coombe's  case  is  distinguishable  from  the  present  It  is  true  Lord  1-ildon,  C,  said  there, 
that  all  the  examinations  connected  with  the  cause  of  commitment  ought  to  be  set 
forth  in  the  warrant.  But  that  was  a  case  where  the  bankrupt  was  remanded  to 
prison  on  the  original  warrant.  Here  there  is  a  distinct  cause  of  commitment,  arising 
out  of  the  insufficiency  of  the  answers  on  the  last  examination  ;  the  prior  proceedings 
are  in  no  way  connected  with  that  cause  of  commitment,  and  therefore  it  was 
unnecessary  to  set  them  forth  in  this  warrant.  Atkinson's  case  (2  Gl.  &  J.  218)  is 
precisely  in  point.  It  was  there  held,  that  the  omission  to  set  out  a  previous  examina- 
tion did  not  vitiate  a  commitment  which  proceeded  on  a  distinct  gi'ound.  In  re 
HatUaiid  (1  Dowl.  P.  C,  N.  S.  835),  which  may  also  be  cited  on  the  other  side,  is 
altogether  distinguishable.  There  the  warrant  [273]  of  commitment  stated  only  that 
"several  of"  the  answers  were  unsatisfactory,  not  specifying  which,  and  it  was  held 
bad  for  this  uncertainty.  All  the  authorities  on  this  subject  go  to  shew  that  the 
warrant  is  good.  Doswell  v.  Iinpey  (1  B.  &  Cr.  163),  Ex  parte  Hatrison  (1  B.  yk,  Adol.  410), 
Ex  parte  Bardivell  (1  Mont.  &  Ayr.  195). 

Secondly,  it  will  be  said  that  the  warrant  is  invalid,  by  reason  of  its  not  having 
been  made  on  the  10th  of  November,  the  day  of  the  examination,  on  which  the 
commissioner  expressed  his  intention  not  to  issue  a  fresh  warrant.  But  the  ca.se  of 
Ex  parte  Page  (1  B.  &  Aid.  568)  is  a  distinct  authority  to  show  that  it  is  good,  if 
drawn  up  at  any  time  before  the  return  to  the  habeas  corpus. 


1202  EX    PARTE    DAUNCEY  12  M.  &  W.  274. 

Waddiiigtoii  appeared  foi-  the  sheriff,  but  was  not  called  upon  to  argue. 

Hill,  in  siqiport  of  the  rule.  First,  the  questions  and  answers  on  the  previous 
examinations  ought  to  have  been  set  out  on  the  warrant.  Coombe's  case  is  an  express 
decision  to  that  effect:  the  reason  for  this  rule  being,  that  the  superior  court  is  to  be 
fui'nished  with  the  same  materials  as  the  court  below  had,  of  forming  a  judgment  as 
to  the  .satisfactory  nature  of  the  bankrupt's  ansvvei's.  [Pai'ke,  B.  If  the  answers  on 
the  last  examination  are  unsatisfactory,  why  need  any  reference  be  made  to  any 
former  examinations'?  The  commissioner  has  power  to  examine  the  bankrupt  when 
he  pleases,  and  to  commit  him  if  he  gives  unsatisfactoiy  answers  on  any  occasion.]  If 
it  be  true,  according  to  E.r  parte  Bardwdl,  that,  when  the  whole  of  the  answers  are  set 
forth,  the  warrant  need  not  point  out  any  particular  answers  as  having  been  unsatis- 
factory, then  surely  it  is  requisite  that  the  whole  should  be  set  forth,  for  otherwise 
the  Court  has  not  the  means  of  knowing  what  answers  the  [274]  commissioner  was  in 
the  fii-st  instance  dissatisfied  with.  A  bankrupt  might  be  committed  for  not  answering 
satisfactorily  a  particular  question  ;  on  his  being  brought  up  again,  that  question 
might  be  dropped,  and  a  new  one  put,  on  which  he  might  be  re-committed  ;  and  so  on 
at  every  successive  examination  :  and  is  the  Court  to  have  before  it  only  the  last 
question  and  answer,  when  judging  of  the  propriety  of  the  imprisonment?  Atkinson's 
case  is  distinguishable,  because  there  it  did  not  appear,  as  it  does  here,  that  the 
bankrupt  had  l:iefore  been  committed  in  respect  of  the  previous  examinations. 

Secondly,  there  is  no  valid  warrant  in  this  case.  After  the  10th  of  November,  the 
day  of  the  examination,  on  which  the  commissioner  refused  either  to  make  any  order 
for  the  bankrupt's  discharge,  or  to  issue  a  warrant  for  his  re-commitmeut,  he  was 
functus  officio,  and  could  not  on  a  subsequent  day  give  validity  to  such  a  warrant. 
Suppose,  on  the  examination  of  a  prisoner  before  a  magistrate  on  a  charge  of  felony, 
he  stated  that  he  would  not  commit  him  ;  could  he  on  a  subsequent  day  issue  a  warrant 
for  his  committal,  grounded  on  that  examination?  [Lord  Abinger,  C.  B.  I  see  no 
legal  objection  to  his  issuing  a  warrant  a  month  after.]  The  commissioner  adjudicated 
on  the  matter  at  the  time,  by  remanding  the  bankrupt  without  a  warrant,  and  thei'eby 
exercised  his  authority.  [Kolfe,  B.  Even  if  that  were  so,  it  might  give  the  party  a 
right  of  action  for  the  imprisonment  during  the  time  when  there  was  no  warrant;  but 
the  question  is,  whether  the  sheriff  has  not  now  a  legal  right  to  detain  him  in  custody.] 
The  refusal  of  the  commissioner  to  issue  a  fresh  warrant  amounted  in  law  to  a  di-scharge. 
[Parke,  H.  Suppose  the  habeas  coipus  issued,  and  the  sheriff'  retui-ned  the  warrant  as 
the  cause  of  detention  ;  would  the  fact  of  the  commissioner  having  said  that  he  would 
not  issue  a  warrant  be  any  ground  of  discharge,  a  valid  warrant  appearing?] 

But,  lastly,  a  single  commissioner  has  no  power,  under  [275]  the  5  &  6  Will.  4, 
c.  1 22,  under  which  this  order  was  issued,  to  issue  a  warrant  of  commitment  for  a 
longer  period  than  three  days.  The  59th  section  of  that  statute  empowers  her 
Majesty  to  appoint  additional  commissioners  of  the  Court  of  Bankruptcy,  to  act  in  the 
prosecution  of  fiats  in  the  country,  and  enacts  that  any  one  or  more  of  such  additional 
commissioners  shall  and  may  form  a  district  court  of  bankruptcy  for  the  purposes  of 
that  act.  Sect.  46  empowei's  such  court  to  proceed  on  the  fiats  prosecuted  therein  in 
all  respects  as  commissioners  of  bankruptcy,  acting  in  the  prosecution  of  a  fiat  else- 
where than  in  the  Court  of  Bankruptcy,  before  the  passing  of  that  act  might  have 
done;  and  enacts,  that,  in  every  bankruptcy  prosecuted  in  any  such  court,  every  such 
court  shall  have  all  the  power,  jurisdiction,  and  authority,  vested  by  any  act  of 
Parliament  in  such  commissioners,  in  all  respects  as  if  such  court  were  commissioners 
of  bankrupt  returned  and  appointed  under  the  1  &  2  Will.  4,  c.  56.  The  intention  of 
the  legislature  simply  was,  to  transfer  to  the  commissionei's  acting  in  these  new 
district  courts  the  power  of  the  old  country  commissioners,  one  of  whom,  under  the 
1  &  2  Will.  4,  c.  56,  s.  7,  could  commit  for  no  longer  period  than  three  days. 

The  case  was  adjourned  in  order  that  Crompton  might  consider  the  last  point ; 
but  now 

Parke,  B.,  said— Mr.  Crompton  need  not  argue  the  question  as  to  the  jurisdiction 
of  a  single  commissionei'  to  commit.  The  59th  section  of  the  new  act  expressly  enacts 
that  any  one  of  the  commissioners  to  be  appointed  thereby  shall  and  may  form  a 
district  court  of  bankruptcy  for  the  purposes  of  the  act ;  and  the  46th  and  52nd 
sections  clearly  transfer  to  such  district  court  all  the  powers  and  jurisdiction  which 
might  have  been  exercised  by  the  old  commissioners  sitting  together,  before  the 
passmg  of  this  act. 
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Then,  with  respect  to  the  w;irraiit  itself,  I  think  it  states  [276]  .Klciiuatc  ,i,'round 
for  the  commitment.  Upon  looking  at  it,  we  find  that  the  commissioner  has  adjudged 
that  the  bankrupt  be  committed,  on  the  ground  that  his  answers  to  the  questions  put 
to  him  were  unsatisfactory  ;  and  I  agree  in  the  opinion  of  the  commissioner  as  to  some 
of  those  answers,  and  think  the}'  furnished  suilicient  ground  for  remanding  the  baid<- 
rupt.  The  ease  differs  from  that  before  my  Brother  Coleiidge,  whei'O  the  warrant 
stated  only  that  several  of  the  answers  were  unsatisfactory.  But  it  is  said  that  the 
warrant  is  bad,  because  it  does  not  incorporate  the  answers  given  on  the  former 
examinations.  But  it  appears  to  mc  that  the  commissioner  might  consider  the  pro- 
ceeding before  him  in  the  light  of  a  new  examination,  on  which,  if  the  answers  on 
that  occasion  were  unsatisfactory  to  him,  he  might  issue  his  warrant,  without  the 
necessity  of  referring  at  all  to  the  prior  examinations.  If,  indeed,  the  answers  are 
unsatisfactory  only  by  reason  of  their  being  coiniected  with  the  prior  examinations, 
then  the  whole  ought  to  be  set  out ;  but  that  is  not  the  case  in  the  present  instance. 
Whether  the  bankrupt  was  properly  in  custody  before  the  warrant  was  regularly 
made  out,  is  a  question  which  we  are  not  called  upon  to  determine ;  it  is  enough  to 
say,  that  at  piesent  he  appears  to  be  in  lawful  custody.  The  objection  taken  upon 
the  affidavits  is,  that  when  Mr.  Balguy  had  adjudicated,  on  the  10th  of  November, 
that  he  would  not  grant  a  warrant,  he  was  functus  officio,  and  could  not  afterwards 
grant  one.  It  is  not  very  clear  on  the  affidavits  that  he  did  refuse  to  issue  a  warrant : 
he  may  have  thought  that  a  formal  recommitment  was  unnecessarj'.  It  is  enough, 
however,  to  say  that  the  bankrupt  is  now  in  custody  under  a  warrant  which  is 
sufficient  in  law  to  authorize  his  detention.  It  is  unnecessary  to  give  any  opinion 
whether  Coombe's  case  was  rightly  decided.     The  rule  must  therefore  be  discharged. 

GuRNEY,  B.,  concurred. 

[277]  RoLFE,  B.  It  is  sufficient  for  the  determination  of  this  case  to  say,  that 
the  warrant  is  valid,  and  shews  a  sufficient  reason  for  the  detainer :  whether  the 
decision  of  Lord  Eldon  in  Coombe's  case  can  be  supported,  it  is  not  necessary  to  give 
an  opinion. 

Rule  discharged. 

Patornf  v.  Campbell.  Exch.  of  Pleas.  Nov.  25,  184.3. — A  party  cannot  obtain 
relief  under  the  Interpleader  Act,  1  &  2  Will.  4,  c.  58,  s.  1,  where  he  has  incurred 
a  personal  liability  to  either  of  the  contending  parties. — Semble,  a  foreigner, 
residing  abroad,  cannot  be  compelled  to  come  in  under  the  Interpleader  Act. 

[S.  C.  1  L).  &  L.  397  ;  13  L.  J.  Ex.  85  ;  7  Jur.  1139.  Referred  to,  Credits  Gerundeuse 
V.  Fan  IFcede,  1884,  12  Q.  B.  D.  175.  Considered,  Weldon  v.  Gounod,  1885, 
15  Q.  B.  D.  623.] 

In  this  case  Sir  John  Bayley  moved  for  an  interpleader  rule,  calling  upon  Lorenzo 
Calvo,  a  merchant  residing  at  Madrid,  to  appear  and  state  his  claim,  and  to  be  made 
a  defendant  instead  of  the  present  defendant.  The  affidavit  di.sclosed  the  following 
facts:— In  the  year  1834,  Lorenzo  Calvo  appointed  the  defendant  his  agent  to  receive 
payment,  in  Mexico,  of  the  proceeds  of  the  cargoes  of  a  ship  of  which  Calvo  was 
owner.  In  1832,  the  defendant  received  notice  from  the  plaintiff  that  Calvo  had 
assigned  to  him  all  the  sums  of  money  that  might  be  due  and  owing  or  received  on 
account  of  the  said  ship  ;  and  in  pursuance  of  such  notice,  the  defendant  paid  over  to 
the  plaintiff,  from  time  to  time,  considerable  sums  of  money,  down  to  the  year  1837. 
In  1842,  the  defendant  was  informed  by  Calvo,  that  he  had  made  a  composition  with 
his  creditors,  and  amongst  them  with  the  plaintiff,  and  at  Calvo's  request,  the  defen- 
dant sent  him  an  account  of  the  sums  he  had  paid  to  the  plaintiff.  On  the  5th  April, 
1843,  the  defendant  received  from  his  agents  abroad  a  bill  of  exchange  for  7331.  13s.  9d., 
drawn  by  them  against  the  amount  of  a  dividend  on  the  value  of  a  cargo  of  the  same 
ship;  and  on  the'l3th  of  the  same  month  the  defendant  wrote  to  the  plaintiff,  stating 
that  he  should  hold  the  same  at  his  dispo.?al,  in  virtue  of  his  assignment ;  and  also  to 
Calvo,  informing  him  that  he  should  deliver  the  proceeds  of  the  bill  to  the  plaintiff 
when  it  became  due.  On  the  1st  of  [278]  May,  the  defendant  received  a  letter  from 
Calvo,  in  which,  after  stating  that  the  plaintiff  had  been  overpaid  his  debt,  he  expressly 
prohibited  the  clefendant  from  paying  over  the  amount  of  the  bill,  or  any  monies  what- 
ever, to  the  plaintiff.     The  bill  became  due  on  the  5th  July,  and  the  defendant  accord- 
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iiigly  retiiined  the  proceeds  in  his  hands,  and  refused  to  pay  them  over  to  the  plaintiff, 
who  in  tonse(iiience  brought  this  action  for  money  had  and  received,  to  recover  the 
amount  thereof.  A  summons  was  taken  out  by  the  defendant  under  the  Interpleader 
Act,  anrl  heard  before  Alderson,  B,,  at  chambers,  calling  upon  the  plaintiff  and  Calvo 
to  appear  and  state  the  nature  and  particulars  of  their  respective  claims  ;  but  the 
learned  judge  declined  to  make  any  order,  on  the  ground  that  Calvo  was  a  foreigner, 
residing  out  of  the  jurisdiction  of  the  Court. 

Sir  .lohn  Bayley  now  contended,  that  this  was  a  case  in  which  the  defendant  was 
entitled  to  call  upon  the  parties  to  interplead,  and  that  he  was  not  precluded  by  his 
engagement  to  pay  the  proceeds  of  the  bill  to  the  plaintiff,  having  made  it  in  ignorance 
that  the  plaintiff  had  l)een  overpaid.  [Rolfe,  B.  There  was  a  case  before  Lord 
Chancellor  Cottenham,  in  which  this  question  was  fully  entered  into,  and  it  was  held, 
that,  if  a  plaintiff  in  an  interpleader  suit  has  incurred  to  one  of  the  defendants  a 
personal  obligation,  independently  of  the  question  between  the  defendants  themselves, 
he  cannot  compel  them  to  interplead. (a)] 

Parke,  B.  This  is  not  a  case  for  an  interpleader  rule.  The  moment  the  defen- 
dant agi'eed  to  hold  the  bill  for  the  plaintiff,  it  became  his  bill,  just  as  if  the  defendant 
had  paid  him  so  much  money.  The  case  which  has  been  I'eferred  to  is  precisely  in 
point.  But,  independently  of  that,  [279]  there  would  be  great  difficulty,  in  the  case 
where  the  claimant  is  a  foreigner,  residing  abroad,  in  doing  justice  between  the  parties. 
It  is  enough,  however,  to  say  that  this  does  not  appear  to  be  a  case  of  interpleader. 

Alderson,  B.  In  interpleading  matters  we  follow  the  rule  of  equity :  the  case 
which  has  been  referred  to  is  therefore  decisive  of  the  question.  Besides,  I  do  not 
see  what  right  we  have  to  bar  a  foreigner,  resident  out  of  the  jurisdiction  of  the 
Court. 

GuRNEY,  B.,  and  Kolfe,  B.,  concurred. 

Rule  refused. 

Festing  and  Others  v.  Allen  and  Others.  Exch.  of  Pleas.  Nov.  20,  184.3.— 
A  testator,  seised  in  fee  of  certain  freehold  estates,  devised  them  to  trustees,  to  the 
use  of  his  granddaughter,  M.  H.  J.,  for  life,  "and  from  and  after  her  decease,  to 
the  use  of  all  and  every  the  child  or  children  of  her  the  said  M.  H.  J.  who  shall 
attain  the  age  of  twenty-one  years,"  to  hold  as  tenants  in  common,  and  not  as 
joint  tenants,  and  to  their  several  and  respective  heirs,  &c.  "  And  for  want  of 
any  such  issue,"  he  directed  that  his  trustees  should  stand  possessed  thereof,  in 
trust  as  to  one  moiety  to  permit  A.  J.,  the  wife  of  his  grandson  T.  R.  B.  J.,  to  receive 
the  rents  and  profits  duiing  her  life  for  the  maintenance  and  education  of  all  and 
every  the  child  or  children  of  his  said  grandson  T.  R.  B.  J.,  lawfully  begotten, 
who  should  attain  the  age  of  twenty-one  years,  to  hold  as  tenants  in  common,  and 
not  as  joint  tenants,  and  to  their  several  and  respective  heirs,  &c.  And  as  to  the 
other  moiety,  to  stand  possessed  thereof  to  the  use  of  S.  R.,  for  life,  and  from 
and  after  her  decease,  to  the  use  of  all  and  every  the  child  or  children  of  the  said 
S.  R.,  lawfully  begotten,  who  should  attain  the  age  of  twenty-one  years,  to  hold 
as  tenants  in  common  in  fee. — The  testator  died  m  1824,  leaving  him  surviving 
his  granddaughter,  the  said  M.  H.  J.,  the  said  A.  J.,  the  wife  of  the  said  T.  R. 
B.  J.,  who  had  four  children,  and  the  said  S.  R.,  who  had  seven  children.  M. 
H.  J.  married  in  1825,  and  died  in  1833,  leaving  three  children,  who  were  infants 
at  the  time  of  her  death.  Some  of  the  children  of  A.  J.  and  S.  R.  attained  the 
age  of  twenty-one.— Held,  that  M.  H.  J.  was  tenant  for  life,  with  a  contingent 
remainder  in  fee  to  such  of  her  children  as  should  attain  twenty-one  ;  and  as  no 
child  had  attained  twenty -one  when  the  particular  estate  determined  by  her  death, 
the  remainder  was  necessarily  devested,  and  the  children  took  no  interest  in  the 
estate  devised. — Held,  also,  that  the  limitations  over  were  devested  by  the  same 
event,  and  that  the  estate  vested  in  the  heir-at-law. 

[S.  C.  13  L.  J.  Ex.  74  :  in  Equity,  5  Hare,  573;  67  E.  R.  1038  (with  note,  to  which 
add  JVhiie  v.  Summers,  [1908]  2  Ch.  264).] 

A  bill  in  Chancery,  and  also  a  bill  of  revivor  and  supplement,  having  been  filed  in 
this  case,  the  cause  came  on  to  be  heard  on  the  10th  of  December,  1842,  Ijcfore  his  Honor 

(a)  Crawshay  v.  riim-nton,  2  Myl.  &  K.  1.     See  Javies  v.  Pritchanl,  7  M.  &  W.  216. 
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Vic(3-Ch;iiK'ellor  \Vigr;iiii,  who  onlereil   the  fc>lluw-[280]-iMi;  case  to  lie  stateil   for  the 
opinion  of  the  Barons  of  the  Court  of  Exchequer : — ■ 

Roger  Helk,  the  testator,  being,  at  the  date  of  his  will,  and  at  the  time  of  his  death, 
seised  of  the  inheritance  in  fee-simple  in  possession  of  divers  freehold  messuages,  lands, 
il'c,  duly  made  and  published  his  last  will  and  testament  in  writing,  dated  the  7th  of 
September,  1821,  duly  executed  and  attested,  and  which  will,  as  far  as  related  to  the 
devise  of  the  said  real  estates,  was  as  follows  :  "  I  give  and  devise  to  George  Allen, 
Thomas  Youle,  and  John  Gillatt,  all  and  every  my  messuages,  lands,  hereditaments, 
both  freehold  and  copyhold,  and  all  my  other  messuages,  lands,  tenements,  heredita- 
ments, and  real  estates  whatsoever  and  wheresoever  :  to  have  and  to  hold  the  same 
unto  the  said  G.  Allen,  T.  Youle,  and  J.  Gillatt,  their  heirs  and  assigns,  to  the  uses, 
upon  and  for  the  trusts,  intents,  and  purposes,  and  with,  under,  and  subject  to  the 
powers,  provisoes,  and  declarations  hereinafter  expressed  and  declared  of  and  concei'ii- 
ing  the  same,  (that  is  to  say),  to  the  use  of  my  dear  wife  and  her  assigns,  for  and 
during  the  term  of  her  natural  life,  if  she  shall  so  long  continue  my  widow  and 
unmarried,  without  impeachment  of  waste  ;  and  from  and  after  her  decease  or  second 
marriage,  which  shall  first  happen,  to  the  use  of  my  said  grauddaughtci',  Martha 
Hannah  Johnson,  and  her  assigns,  for  and  during  the  term  of  her  natural  life  ;  and 
from  and  after  her  decease,  to  the  use  of  all  and  every  the  child  or  childien  of  her  the 
said  Martha  H.  Johnson  who  shall  attain  the  age  of  twenty-one  years,  if  more  than 
one,  equally  to  be  divided  amongst  them,  share  and  share  alike,  to  hold  as  tenants  in 
common,  and  not  as  joint  tenants,  and  to  their  several  and  respective  heirs  and  assigns 
for  ever,  and  if  but  one  such  child,  then  to  the  use  of  such  one  child,  his  or  her  heirs 
and  assigns  for  ever.  And  for  want  of  any  such  issue,  then  it  is  my  will  and  mind, 
and  I  do  hereby  direct,  that  my  said  trustees,  and  the  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  do  and  shall  stand  [281]  seised  and  possessed 
thereof,  in  trust,  as  to  one  equal  half  part  or  share  thereof,  to  permit  and  sutler 
Ann  Johnson,  the  wife  of  my  grandson  Thomas  Roger  Belk  Johnson,  or  any  other 
wife  whom  he  may  happen  to  marry,  to  receive  and  take  the  rents,  issues,  and 
profits  thereof,  for  and  during  the  term  of  her  natural  life,  for  the  maintenance 
and  education  of  all  and  every  the  child  or  children  of  my  said  grandson  Thomas 
Roger  Belk  Johnson,  lawfully  begotten,  who  shall  attain  the  age  of  twenty-one 
years,  if  more  than  one,  equally  to  be  divided  amongst  them,  share  and  share 
alike,  to  hold  as  tenants  in  common,  and  not  as  joint  tenants,  and  to  their  several 
and  respective  heirs  and  assigns  for  ever,  and  if  but  one  such  child,  then  to  the  use 
of  such  one  child,  his  or  her  heirs  and  assigns  for  ever.  And  as  to  the  other 
equal  half  part  or  share  thereof,  to  stand  seised  and  possessed  thereof,  to  the  use  of 
the  said  Sarah  Rhodes,  for  and  during  the  term  of  her  natural  life,  and  from  and 
after  her  decease,  to  the  use  of  all  and  every  the  child  or  children  of  the  said  Sarah 
Rhodes,  lawfully  begotten,  who  shall  attain  the  age  of  twenty-one  years,  if  more  than 
one,  to  be  equally  divided  amongst  them,  share  and  share  alike,  to  hold  as  tenants  in 
common,  and  not  as  joint  tenants,  and  to  their  several  and  respective  heirs  and  assigns 
for  ever,  and  if  but  one  such  child,  then  to  the  use  of  such  one  child,  his  or  her  heirs 
and  assigns  for  ever."  "  Provided  always,  that  if  either  of  them  the  said  Thomas 
Roger  Belk  Johnson  or  Sarah  Rhodes  shall  happen  to  die  without  issue  who  shall 
attain  the  age  of  twenty-one  years,  then  and  in  such  case  I  do  hereby  declare,  that 
my  said  trustees  shall  stand  seised  and  be  possessed  of  the  entirety  of  my  said 
messuages,  lands,  tenements,  and  real  estates,  to  the  use  of  the  survivor  of  them  the 
said  Thomas  Roger  Belk  Johnson  and  Sarah  Rhodes  for  life,  and  from  and  after  his  or 
her  decease,  to  the  use  of  his  or  her  child  or  children,  in  such  and  the  same  manner  as 
the  original  share  is  hereinbefore  devised  in  trust  for  them.  And  if  both  of  [282] 
them  the  said  Thomas  Roger  Belk  Johnson  and  Sarah  Rhodes  shall  happen  to  die 
without  such  issue,  then  to  the  use  of  Atui  the  wife  of  John  Butt  of  Shellield  aforesaid, 
draper,  her  heirs  and  assigns  for  ever."  The  whole  of  the  will  is  to  be  considered  a 
part  of  the  case,  and  may  be  referred  to  by  any  party  upon  the  argument. 

The  said  Roger  Belk  died  on  the  "iOth  of  January,  1824,  leaving  the  said  G.  Allen, 
T.  Youle,  and  J.  Gillatt  him  surviving,  and  the  said  J.  Gillatt  has  since  died,  leaving 
the  said  G.  Allen  and  T.  Youle  him  surviving. 

The  said  Roger  Belk  left  him  surviving  Hannah  Belk,  his  widow,  the  said  Martha 
Hannah  John.son,  .Ann,  the  said  wife  of  the  said  Thomas  Roger  Belk  Johnson,  Sarah, 
the  wife  of  the  said  Charles  Rhodes,  and  Ami,  the  wife  of  the  said  John  Butt ;  and 
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he  also  left  him  surviving  Ihc  s.iid  Thomiis  Koger  Belk  Johnson,  his  heir-at-law  and 
customary  heir.  The  sai(l  Hannah  Belk  (the  widow  of  the  said  testator)  died  in  the 
lifetime  of  the  said  Martha  Hannah  Johnson,  and  the  said  Martha  Hannah  Johnson, 
on  the  2nd  of  July,  18i'5,  intermarried  with  Maurice  Green  Festing,  who  died  in 
1827.  The  said  Martha  Hannah  Festing  (theretofore  Martha  Hannah  Johnson)  died 
in  1833,  leaving  John  Belk  Festing,  (one  of  the  above-named  plaintifls),  Henry 
Festing,  (another  of  the  plaintiffs),  and  Thomas  Festing,  (the  plaintiff  above  named, 
and  who  died  in  December,  1835),  her  only  children,  and  who  were  then  infants  of 
the  respective  ages  of  six  years,  three  years,  and  one  year,  or  thereabouts.  The  said 
Sarah  Khodes  is  still  living,  and  has  seven  children,  of  whom  four  have  attained  the 
age  of  twenty-one  years,  and  three  are  infants.  The  said  Thomas  Koger  Belk 
Johnson  had  four  children  by  his  wife,  the  said  Ann  Johnson,  named  in  the  said  will, 
namely,  the  above-named  defendant  J.  Johnson,  who  has  attained  the  age  of  twenty- 
one  years,  and  three  other  children  who  died  infants.  The  said  Ann  Johnson  died  on 
the  2-lth  of  Ma}',  182-i;  and  on  the  8th  of  November,  1S24,  the  said  Thomas  Koger 
Belk  [283]  Johnson  intermarried  with  the  above-named  defendant  Ann  Johnson,  and 
had  issue  by  her  the  above-named  defendants  James  Johnson  and  Eleanor  Johnson, 
both  of  whom  are  infants.  The  .said  Thomas  Roger  Belk  Johnson  died  on  the  22nd 
of  February,  1837,  having  first  duly  made  and  published  his  last  will  and  testament 
in  writing,  bearing  date  the  12th  February,  1837,  and  thereby  gave,  devised,  and 
bequeathed  all  his  real  and  personal  estate  whatsoever  and  wheresoever  unto  the 
defendants  Christopher  Booler  and  John  Watson,  and  the  survivor  of  them,  his  heirs, 
executors,  administrators,  and  assigns,  on  certain  trusts  thereby  declared. 

In  December,  1834,  the  above-named  plaintiffs,  (the  infant  children  of  the  said 
M.  H.  Festing),  by  their  next  friend,  filed  their  original  bill  of  complaint ;  and  in 
January,  1842,  the  above-named  plaintiffs  tiled  their  bill  of  revivor  and  supplement, 
against  the  several  defendants  above  named  ;  and  the  said  causes,  together  with  two 
petitions  of  rehearing,  one  presented  by  the  said  plaintiffs,  and  the  othei'  presented 
by  the  said  defendants  Christoper  Booler  and  J.  Watson,  came  on  to  be  heard  before 
V.  C.  AVigram,  whereupon  his  Honor  ordered  the  above  case  to  be  stated  for  the 
opinions  of  the  Barons  of  the  Exchequer. 

The  questions  for  the  opinion  of  this  Court  are, — first,  whether,  upon  the  death  of 
the  said  Martha  Hannah  Festing,  Thomas  Koger  Belk  Johnson,  the  heir-at-law  of  the 
testator,  took  any  and  what  estate  or  interest  in  the  real  estates  devised  by  the  will, 
or  the  rents  and  profits  thereof.  Secondly,  whether,  upon  the  death  of  the  said 
Martha  Hannah  Festing,  the  plaintiffs,  as  the  infant  children  of  the  said  Martha 
Hannah  Festing,  took  any  and  what  estate  or  interest  in  the  real  estates  devised  by 
the  said  will,  or  the  rents  and  profits  thereof.  Thirdly,  whether,  upon  the  death  of 
the  said  Martha  Hannah  Festing,  the  said  Ann  Johnson  and  her  children,  and  the 
said  Sarah  Rhodes  and  her  children,  took  any  and  what  estate  [284]  or  interest  in 
the  said  estates  devised  by  the  said  will,  or  the  rents  and  profits  thereof. 

Malines,  for  the  infant  children  of  Martha  H.  Festing.  The  children  of  Mrs. 
Festing  took  upon  their  birth  vested  estates  in  fee-simple  in  the  premises  in  question, 
liable  to  be  devested  if  they  died  under  twenty-one.  It  is  the  duty  of  the  Court  to 
effectuate  the  intention  of  the  testator,  if  it  can  be  done  consistently  with  the  rules 
of  law,  and  there  can  be  no  doubt  that  his  first  object  here  was  to  prefer  the  family 
of  Martha  H.  Johnson,  who  afterwards  became  Mrs.  Festing;  and  then  to  take  the 
other  devisees  in  the  order  in  which  the  property  is  devised  to  them.  Then,  can  the 
Court  effectuate  that  intention  ?  It  is  submitted  that  it  can.  At  the  testator's  death 
his  granddaughter  Martha  Hannah  Johnson  was  unmarried.  She  therefore  at  that 
time  took  an  estate  for  life,  with  a  conting(!nt  remainder  in  fee  to  her  children  ;  and, 
as  It  IS  a  settled  rule  of  law  that  there  can  be  no  vested  estate  after  a  contingent 
limifcition  of  the  fee  (Fearne's  C.  R.  225),  that  necessarily  made  all  the  subsequent 
remainders  contingent  also.  There  was  therefore  a  contingent  remainder  with  a  treble 
aspect;  if  Hannah  Festing  had  children,  they  were  to  take  the  fee,  if  not,  it  was  to 
go  to  the  chi  dren  of  Thomas  Roger  Belk  Johnson  and  Sarah  Rhodes,  and  if  their 
children  failed,  to  Ann  Butt.  Then  the  question  is,  did  the  estate  remain  in  con- 
tingency until  the  children  attained  the  age  of  twenty-one,  and  then  cease,  or  did  it 
vest  in  them  on  their  birth,  liable  to  be  devested  if  they  did  not  attain  the  prescribed 
age?  In  iMyJ.  Herbert  v.  Selhy  (2  B.  &  Cr.  926),  the  devise  was  to  the  testator's  son 
breorge  tor  life,  and  after  his  decease  to  his  children  and  their  heirs  for  ever,  as 
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tenants  in  conuaon  ;  but  if  his  son  George  should  die  without  issue,  or  leaving  issue, 
and  such  child  or  children  should  rlie  before  attaining  the  age  [285]  of  tweiity-oiie 
years,  or  without  lawful  issue,  then  he  gave  and  devised  the  same  estates  to  three 
other  persons  as  tenants  in  common  in  fee.  After  his  testator's  death,  his  son  George 
suffered  a  recovery  and  died  a  bachelor;  and  it  was  held,  that  in  that  event  the  devise 
over  must  take  effect,  if  at  all,  as  a  contingent  remainder,  and  was  therefore  defeated 
by  the  destruction  of  the  particular  estate  which  supported  it  by  the  recovery.  It 
was  there  contended  that  the  ultimate  devisees  took  by  way  of  executory  devise,  or 
vested  remainder;  but  Bayley,  J.,  says:  "It  is  clear,  that,  where  a  devise  may 
operate  as  a  contingent  remainder,  it  cannot  be  considered  as  an  executory  devise. 
If  a  fee  be  given  by  way  of  vested  limitation,  but  determinable,  a  remainder  after  that 
must  be  an  executory  devise ;  but  if  a  fee  is  limited  in  contingency,  and  upon  failure 
of  that  the  estate  is  given  over,  that  is  a  contingency  with  a  double  aspect ;  and  if  the 
estate  vests  in  the  one,  it  cannot  in  the  other  :  Lvddington  v.  Kime  (3  Lev.  431 ).  But  it 
may  happen  that  an  estate  may  be  devised  in  either  of  two  events ;  and  that  in  one 
event  the  devise  may  operate  as  a  contingent  remainder,  in  the  other  as  an  executory 
devise.  Thus,  if  George  had  left  a  child,  a  determinable  fee  would  have  vested  in 
that  child,  and  then  the  devise  over  could  only  have  operated  as  an  executory  devise. 
But  George  having  died  without  having  had  a  child,  the  first  fee  never  vested,  and 
the  remainder  over  continued  a  contingent  remainder."  And  then,  after  stating, 
that,  in  the  event  which  had  happened,  the  devise  to  the  testator's  other  children  did 
not  operate  by  way  of  executory  devise,  he  coucludes  by  stating  his  opinion  to  be, 
"that  George  Herbert  took  an  estate  for  life  only,  and  that  his  children,  if  there  had 
been  any,  would  have  taken  a  fee ; "  but  in  the  event  which  had  happened,  the 
remainder  over  was  contingent,  and  defeated  by  the  destruction  of  the  particular 
[286]  estate.  Now  that  is  the  construction  to  be  put  upon  this  will,  and  would  carry 
out  the  intention  of  the  testator.  The  dithcult}^  is  introduced  by  the  words  "  who 
shall  attain  the  age  of  twenty-one  years."  Taking  that  strictly  grammatically,  it 
would  certainly'  appear  as  if  it  meant  that  they  were  to  take  only  in  the  event  of  their 
attaining  the  age  of  twenty-one ;  but  courts  of  law  do  not  look  at  limitations  of  this 
kind  in  the  same  way  that  a  grammai'ian  would,  but  endeavour  to  put  such  construc- 
tion upon  them  as  will  effectuate  the  intention  of  the,  testator,  although  it  may  not 
be  in  accordance  with  the  strict  grammatical  sense  of  the  words  used.  They  have, 
therefore,  from  the  time  of  Bm'oston's  case  (3  Go.  19)  downwards,  been  in  the  constant 
habit  of  construing  words  making  devisees  contingent  on  the  devises  attaining  a 
particular  age,  as  creating  conditions  subsequent,  so  as  to  defeat  the  estate  of  the 
devisees  do  not  ultimately  attain  the  prescribed  age,  and  not  as  conditions  precedent 
to  the  vesting  of  the  estates.  This  has  been  done  in  order  to  avoid  the  inconvenience 
which  would  arise  from  the  failure  of  limitations  like  this  by  the  destruction  and 
expiration  of  particular  estates,  while  the  devisees  in  remainder  were  under  the  pre- 
scribed age.  Such  inconvenience  could  not  be  more  strongly  shewn  than  in  the 
present  case ;  for  if  the  estates  of  the  children  of  Hannah  Johnson  remained  in  con- 
tingency till  they  attained  twenty-one,  the  right  to  the  property  is  altogether  lost  in 
consequence  of  the  death  of  their  mother  while  they  were  under  age,  since  it  is  an 
inflexible  rule  that  a  contingent  remainder  must  vest,  at  the  latest  moment,  at  the 
expiration  of  the  particular  estate  which  supports  it ;  and  the  same  might  have 
happened  with  respect  to  the  two  next  families  iii  the  order  of  the  limitations, 
if  the  parents  had  been  then  dead,  and  their  children  had  been  under  age ; 
and  thus  Mrs.  Butt,  the  last  object  of  the  testator's  bounty  would  have 
[287]  taken  the  estate,  to  the  exclusion  of  all  those  for  whom  the  testatoi'  intended 
it  in  preference  to  her.  On  these  grounds  it  is  that  the  courts  have  been  so  anxious 
to  reject  words  creating  a  contingency  upon  a  devisee  attaining  a  particular  age. 
Thei'e  are  three  classes  of  cases  on  this  subject.  First,  where  a  chattel  interest  is 
bequeathed  until  the  devisee  attains  a  particular  age,  and  then  to  him.  The  lirst  case 
of  this  class  is  Boraston's  case,  where  it  was  held,  that  the  remainder  vested  in  the 
devisee,  though  he  never  attained  twenty-one.  The  authorities  on  this  subject  are 
collected  in  Fearne  on  Contingent  Remainders,  2-tl,  commencing  with  Boraslons  case, 
and  there  it  is  stated,  that  these  expressions,  as  to  attaining  a  particular  age,  do  not 
constitute  conditions  or  contingent  limitations,  but  ouly  denote  the  time  when  the 
remainder  is  to  vest  in  possession  ;  as  in  Mansfield  v.  Dw/ard  (Fearne,  24-5  ;  1  Eq.  Ab. 
19-5),  Goodlilk  v.  U'hithij  (1  Burr.  24-5),  and  Dcnn  v.  Sattekhwattc  (1  \V.  Bl.  519).     And 
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Doe  V.  Lea  (1  T.  R.  41)  is  miother  case  of  the  same  kind,  wlaere  the  distinction  was 
noticed  with  respect  to  the  words  "  when  "  and  "  then,"  &c.,  as  only  denoting  the  time 
of  vesting  in  possession.  JVartcr  v.  Hutchinson  (I  B.  &  C.  721  ;  3D.  &  R.  58)  is  to 
the  same  effect.  The  same  principle  was  also  acted  upon  in  the  recent  case  of  Doe  d. 
Cadofjan  v.  Eimrt  (7  Ad.  &  Ell.  636  ;  3  N.  &  P.  197)  These  were  cases  of  an  individual, 
not  of  a  class,  and  it  was  held  not  to  be  a  condition  precedent  but  subsequent,  and 
that  the  parties  took  immediately,  and  before  attaining  twenty-one.  A  second  class 
is,  where  a  life-estate  is  given,  with  remainder  to  a  devisee  or  to  a  class  of  pei'sons,  if, 
upon,  or  when,  he  or  they  shall  attain  a  particular  age,  with  a  gift  over  upon  his  or 
their  dying  under  that  age;  as  in  Edimrds  v.  IlamiiKind  (3  Lev.  132;  2  Show.  398), 
(which  is  correctly  stated  in  a  note  to  Fearne  on  Contingent  Remainders,  p.  245),  and 
[288]  Broiiijield  v.  C'rmvder  (1  N.  R.  313),  where  the  devisees  were  held  to  take  vested 
remainders.  Those  wei'e  cases  of  individuals,  but  in  Doc  d.  Roake  v.  Nowcll  (1  Mau.  & 
Selw.  327),  the  devise  was  to  a  class  of  persons ;  to  J.  S.  for  life,  and  on  his  decease 
to  and  among  his  (the  testator's)  children  equally,  at  the  age  of  twenty-one,  and  their 
heirs,  as  tenants  in  common  ;  but  if  only  one  child  should  live  to  attain  such  age,  to 
such  child  and  his  or  her  heirs,  at  hi.-?  or  her  age  of  twenty-one ;  and  in  case  J.  S. 
should  (lie  without  issue,  or  such  issue  should  die  before  twenty-one,  then  over ;  and 
it  was  held  that  the  childi'en  took  a  vested  remainder  on  their  birth.  Lord  Ellen- 
borough,  C.  J.,  there  said,  "I  think  this  case  concluded  by  Hromfidd  v.  C'nnrder,  which 
was  very  fully  considered  :"  and  after  stating  that  case,  and  the  case  of  Doc  d.  Ihmt 
v.  Moore  (14  East,  601),  (which  was  an  immediate  devise  of  the  testator's  real  estate 
in  fee  to  J.  Mooi-e  when  he  attained  twenty-one,  but  in  case  he  died  befoi'e  twenty-one, 
then  to  his  brother,  and  where  it  was  held,  that  J.  Moore  took  a  vested  estate) ;  he 
adds,  "so  that  it  appears,  whether  the  devise  be  in  remainder  or  an  immediate  devise, 
there  is  no  substantial  distinction."  That  is  a  case  shewing  the  convenience  of  holding 
that  the  estate  vests  early,  and  it  decided  that  the  estate  vested  in  the  children  upon 
their  birth.  So  in  the  recent  case  of  Doc  d.  Dolhy  v.  Ward  (9  Ad.  &  Ell.  582  ;  1  P.  &  D. 
568),  where  the  devise  was  to  the  testator's  daughter  Sarah  for  life,  and  after  her 
decease  "  to  such  of  her  children  as  she  now  has  or  may  have,  if  a  son  or  sons,  at  his 
or  their  ages  of  twenty-three,  if  a  daughter  or  daughters,  at  her  or  their  ages  of  twenty- 
one"  in  fee  ;  and  then  over,  if  all  the  children  of  Sarah  should  die  under  the  prescribed 
ages ;  Sarah  having  survived  the  testator,  and  died  leaving  children,  it  was  held,  that 
they  took  a  vested  interest  on  her  death.  The  substance  of  the  limitation  is  the  same 
here  ;  all  are  to  take  finally.  Those  are  decisions  that  [289]  words  which  grammarians 
would  construe  to  imply  a  contingency,  lawyers  have  interpreted  otherwise,  to  effect 
the  intention  of  the  testator.  In  substance  there  is  no  distinction  between  cases  where 
the  words  are,  if  a  class  of  persons  shall  attain  a  particular  age,  and  those  where  the 
words  are,  who  shall  attain  such  age.  There  is  a  third  class  of  cases,  where  the 
devise  is  to  a  person  or  class  of  persons  at  a  particular  age,  or  if  or  upon  attaining  a 
particular  age,  without  any  preceding  estate,  but  directing  the  gift  to  go  over  if  the 
devisee  do  not  attain  the  age  prescribed.  Of  that  class  Doc  d.  Hunt  v.  Momx,  before 
stilted,  is  the  first.  That  case  has  certainly  been  doubted  by  lawyers  of  great  eminence, 
and  particularly  by  Lord  Bi'ougham,  in  the  recent  case  of  Phipps  v.  Ackers,  in  Dom. 
Proo.  (3  CI.  &  Fin.  703).  In  that  case,  the  Lord  Chancellor  states  that  the  object 
of  their  lordships  was,  that  the  learned  Judges  should  review  the  cases  of  Doc  v.  Moore, 
as  well  as  Bromjkld  v.  Crmcder,  and  other  cases  of  that  class ;  and  it  was  considered  by 
them  accordingly,  and  the  unanimous  opinion  of  the  Judges  was  delivered  by  Tindal, 
C.  J.,  affirming  those  decisions.  After  stating  the  case,  Tindal,  C.  J  ,  says,  "  It  is  not 
necessary  for  us  to  say  what  would  be  the  legal  eftect  of  a  simple  devise  to  A.  and 
his  heirs,  when  or  if  he  shall  attain  twenty-one,  without  any  concomitant  provisions, 
calculated  to  shew  whether  the  testator  did  or  did  not  mean  to  treat  the  attaining 
twenty-one  as  a  condition  precedent.  In  such  a  case,  Mr.  Fearne  may  be  right  in 
the  opinion  found  among  his  posthumous  works,  that,  until  the  devisee  attaiiis  the 
prescribed  age,  he  takes  no  interest  whatever  in  the  devised  lands.  But  whatever 
might  be  the  true  meaning  of  such  a  devise,  if  it  should  occur  by  itself,  there  is  ample 
authority  for  saying  that  such  may  from  the  context  be  taken  not  to  indicate  the 
time  when  the  estate  is  to  vest,  but  to  point  out  an  event,  on  the  happen-[290]-ing 
of  vvhich  an  estate  already  vested  is  to  be  devested  in  favour  of  some  other  person." 
And  then,  after  stating  that  "  the  cases  appear  to  be  resolvable  into  two  classes  ;  first, 
those  in  which  the  Courts  have  relied  on  the  circumstance  that  the  estate  prior  to 
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the  attaiiinicut  of  the  age  of  twenty-one  has  been  given  to  some  othei-  poison,"  jis 
in  Goodtitlc  v.  li'Iiifbi/,  Boruston's  case,  and  Manalield  v.  Diiganl ;  "and,  secondly,  those 
cases  in  which  the  estates  have  been  given  over  in  the  event  of  the  devisee  dying  under 
twenty-one,"  as  in  Edwarih  v.  Hammond,  Broinfidd  v.  Orowdcr,  and  J>oi'  d.  lliiiil  v.  Moore  ; 
his  lordship  observes,  as  to  the  second  class,  as  follows  :  "The  second  class  of  cases  goes 
on  the  principle  that  the  subsequent  gift  over,  in  the  event  of  the  devisee  dying  under 
twenty-one,  sutHciently  shews  the  meaning  of  the  testator  to  have  been  that  the  first 
devisee  should  take  whatever  interest  the  party  claiming  under  the  devise  over  is  not 
entitled  to  ;  which  of  course  gives  him  the  immediate  interest,  subject  only  to  the 
chance  of  its  being  devested  on  a  future  contingency.  Whether  the  doctrine  on 
which  the  second  class  of  cases  has  rested  was  originally  altogether  satisfactory,  is  a 
point  which  we  need  not  discuss.  It  is  sufficient  to  say  that  it  eleaily  has  been 
estalilished  and  recognized  as  a  settled  rule  of  construction."  And  although  Lord 
Brougham  said,  that,  had  the  question  been  new,  he  should  have  held  the  decision 
in  Doe  v.  Moore  to  have  been  erroneous,  yet  he  concurred  in  affirming  the  judgment. 
That  case,  therefoi'e,  settled  the  question. 

But  the  defendants  will  probably  rely  upon  Diiffield  v.  Diiffidd  (3  Bligh,  N.  S.  20), 
which  is  one  of  a  fourth  class  of  cases,  where  there  is  no  preceding  estate,  and  no  gift 
over.  But  in  that  case,  the  contingency  was  not  only  the  attaining  the  age  of 
twenty-one,  but  the  party's  attaining  that  age  and  changing  his  name ;  and  if  that 
had  been  held  a  condition  subsequent,  the  heir  and  devisee  might  have  obtained  the 
[291]  estate,  and  held  it  all  his  life  without  performing  the  condition.  Itustiell  v. 
llncluuHin  (2  C.  &  M.  561)  will  also  be  relied  upon  ;  but  there  the  testator  expressly 
said,  by  his  codicil,  that  neither  the  devisee  for  life,  nor  any  of  his  issue,  should  take 
or  be  considered  as  entitled  to  a  vested  estate  or  interest,  unless  or  until  they  attained 
twenty-one ;  and  this  Court  considered  that  they  could  not  hold  the  estate  to  be 
vested  at  a  period  when  the  testator  expiessly  declared  that  it  should  not  be  so. 
Some  have  thought  it  would  have  been  better  even  in  that  case  to  have  held  that  by 
"a  vested  estate  or  interest,"  the  testator  meant  absolutely  or  finally  vested,  so  as  to 
allow  the  estates  to  vest  in  the  children  on  their  birth,  liable  to  be  devested  if  they 
died  under  age,  which  is  the  construction  contended  for  in  this  case  ;  but,  however 
that  may  be,  it  is  clear  that  the  express  declaration  of  the  testator,  that  the  estates 
should  not  vest,  distinguishes  it  from  this,  where  the  intention  to  postpone  the  vesting 
is  only  to  be  collected  from  a  form  of  limitation  precisely  the  same  in  effect,  though  a 
little  difi'ereiit  in  expression,  as  the  limitations  in  most  of  the  cases  cited,  and  particu- 
larly in  Brornfield  v.  Cruwder  and  Doe  v.  Noicdl,  in  which  they  were  held  to  create  vested 
estates,  liable  to  be  devested  if  the  devisees  died  under  the  prescribed  age.  Doc  v. 
Noivell  strongly  shews  the  propriety  of  the  construction  which  the  Courts  have  put  on 
devises  of  this  nature ;  for  in  that  case,  the  recovery  suffered  by  the  tenant  for  life 
during  the  minority  of  his  children  would  have  altogether  defeated  the  right  to  the 
estate,  if  the  limitation  to  them  had  been  held  to  remain  in  contingency  till  they  attained 
twenty-one ;  a.s,  in  this  case,  the  death  of  Hannah  Festing  will  have  prevented  the 
possibility  of  her  children  ever  becoming  entitled  to  this  estate,  should  the  Court 
hold,  that  they  could  not  take  vested  interests  till  they  came  of  age,  hers  being  the 
only  [292]  estate  which  could  support  the  contingent  remainders  to  them. 

The  other  side  will,  no  doubt,  rely  upon  Leaeh  v.  Eohinson  (2  Meriv.  363),  Bull  v. 
Pritchard  (1  Russ.  213),  Newman  v.  Newman  (10  Sim.  50),  and  other  cases  of  that 
description,  which  have  occurred  in  the  Court  of  Chancery  ;  but  all  those  cases  relate 
to  personal  property  only,  and  have,  therefore,  no  application  to  this ;  for  it  may  at 
once  be  conceded,  that  whatever  be  the  form  of  expression  in  gifts  of  personaltv, 
whether  it  be,  if,  or  when,  the  legatee  attain,  or  to  him  at  a  particular  age,  or  to  those 
who  shall  attain  a  particular  age,  they  will  all  equally  make  the  gifts  contingent ;  and 
the  I'eason  is,  that  in  personal  property  there  is  no  danger  of  the  failure  of  contingent 
remainders  or  estates,  by  the  expiration,  forfeiture,  or  destruction  of  particular  estates  ; 
and  as  the  reasons  for  putting  a  construction  upon  the  limitations,  which  is  certainly 
opposed  to  the  strict  gi'ammatical  sense  of  the  words,  does  not  exist,  the  Court  have 
very  reasonaljly  and  properly  refused  to  do  so.  In  Bull  v.  Pritchard,  which  will,  no 
doubt,  be  much  relied  on  upon  the  other  side,  the  gift  was  "  to  the  children  of  A.  who 
shall  attain  twenty-four,"  and  Lord  Gifibrd  expressly  guards  himself  against  being 
supposed  to  decide  anything  with  respect  to  the  ett'ect  of  the  limitation  on  the  real 
estate,  and  guardedly  confines  his  decision  to  the  personal  estate  only.     It  may  there- 
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fore  he  conceded,  tli;il  in  every  one  of  the  cases  cited,  in  vvhicli  the  Courts  have  held 
estates  to  be  vested  under  words  which  imported  that  the  devisee  was  to  take  only 
on  attaining  a  particular  age,  the  words  would  have  been  construed  in  their  natural 
or  grammatical  sense,  if  the  subject  of  the  gift  had  been  personal  property.  It  is  in 
vain,  therefore,  to  cite  decisions  on  bequests  of  personal  estate  as  applicable  to  this 
case. 

The  Courts  having,  then,  gone  to  the  lengths  they  have  [293]  in  supi)orting 
limitations  of  this  nature,  it  is  of  the  greatest  importance  that  the  principle.s  they 
have  adopted  should  not  be  departed  from  on  account  of  a  mere  minute  variation  in 
the  form  of  the  expression  of  the  gift ;  and  it  is  submitted  that  there  can  be  no  sub- 
stantial distinction  between  a  devise  to  the  children  of  A.  at  twenty-one,  which  in 
Doe  V.  Aouvll  was  held  to  vest  at  birth,  both  in  the  K.  B.  and  in  Dom.  Proc.  (5  Dow, 
202),  and  a  devise  to  the  children  of  A.  who  shall  attain  twenty-one.  This  is  the 
form  of  limitation  which  is  universally  adopted  with  regard  to  personal  property  by 
the  most  experienced  convej^ancers,  and  it  is  also  of  very  frequent  occurrence  with 
regard  to  real  estate  ;  and  on  that  account  this  is  a  question  which  may  be  of  the 
highest  importance  to  any  family  in  the  kingdom.  For  suppose  a  testator,  having  an 
infant  family,  to  devise  his  real  estates  to  his  wife  for  her  life,  with  remainder  to  his 
children  who  shall  attain  twenty-one,  and  if  he  should  not  have  any  such  child,  then 
to  his  collateral  relatives;  if  such  a  limitation  is  to  be  held  to  ci'eate  contingent 
remainders,  which  remain  in  contingency  till  the  devisees  come  of  age,  the  consequence 
must  be  that,  if  the  wife  die  while  the  children  are  under  age,  the  estate  will  neces- 
sarily go  over  to  the  collateral  relatives  of  the  testator,  to  the  exclusion  of  his  own 
children,  because  the  only  particular  estate  which  supported  the  contingent  remainder 
to  them,  namely,  the  life  estate  of  the  wife,  has  expired  before  they  are  capable  of 
taking.  Such  cases  are  by  no  means  uncommon  ;  and  the  possibility  of  their  occur- 
rence, if  the  construction  which  is  to  be  contended  for  on  the  other  side  shall  prevail, 
shews  the  wisdom  of  the  old  lawyers,  from  whom  most  of  the  principles  of  law 
applicable  to  real  property  are  derived,  in  adopting  a  construction  as  to  those  appai'ent 
contingent  gifts  which  prevents  that  pos.sibility.  On  the  other  hand,  if  the  construc- 
tion which  is  now  con-[294]-tended  for  be  adopted,  namely,  that  the  estate  should 
vest  in  the  children  at  their  birth,  liable  to  be  devested  if  they  die  under  age,  the 
utmost  inconvenience  or  mischief  that  can  happen  is,  that  those  who  were  the  primary 
objects,  and  if  they  had  been  his  children,  instead  of  his  great  grandchildren,  must  be 
presumed  to  be  the  only  objects,  of  the  testator's  bounty,  will  have  the  possession  of 
the  estate  a  little  earlier  than  he  may  be  presumed  to  have  intended  them  to  have  it, 
while  under  the  contrary  construction  they  can  never  have  it  at  all,  and  it  will  neces- 
sarily go  over  to  those  who  were  only  the  secondary,  to  the  exclusion  of  those  who 
were  the  primary,  objects  of  his  solicitude. 

On  these  grounds  it  is  submitted,  that  it  will  best  effectuate  the  intention  of  the 
testator,  and  be  most  in  accordance  with  the  long  line  of  authorities  which  have  been 
cited  on  cases  of  this  nature,  to  hold  that  the  children  of  Hannah  Festing  took  vested 
remainders  in  fee  as  they  came  into  existence,  liable  to  be  devested  if  they  died  under 
age.  The  consequence  of  that  construction  will  be,  that  Hannah  Festing  originally 
took  an  estate  for  her  life,  with  contingent  remainders  to  her  children  in  fee,  with 
alternate  contingent  remainders  to  the  other  devisees,  in  the  event  of  Hannah  Festing 
having  no  childien  born  ;  with  an  executory  devise  over  to  them  if  she  had  children 
born,  and  they  died  under  age,  according  to  the  doctrine  laid  down  by  Bayley,  J.,  in 
Doe  V.  Selbi/  (2  B.  &  C.  926) ;  and  that  the  alternate  contingent  remaindei's  over  failed 
by  the  birth  of  Hannah  Festing's  children,  but  that  the  enjoyment  of  the  estate  is 
secured  to  them  by  the  executory  devise  over  to  them,  if  the  plaintiff  should  die  under 
age :  and  thus  every  part  of  the  testator's  intention  will  be  effectuated. 

[He  then  went  into  an  argument  to  shew  that,  if  the  Court  should  be  of  opinion 
that  the  gifts  to  the  plaintiffs  were  contingent,  and  that  they  were  consequently 
mcapa-[295]-ble  of  taking,  the  consequence  must  be,  that  the  next  class  of  devisees 
must  take,  and  that  the  heir-at-law  could  not,  under  any  view  of  the  case,  be  entitled  ; 
and  he  cited  Fearne's  C.  R.  22.5;  id.  510;  Jmes  v.  IFestcomb  {\  Eq,  Ca.  Ab.  245), 
Meadmvs  v.  I'amj  (1  Ves.  &  B.  124),  Mackinnon  v.  Sewell  (2  Myl.  &  K.  202),  Il'ilson  v. 
Mo^mt  (2  Beav.  397) ;  but  as  this  branch  of  the  agreement  does  not  relate  to  a  point 
of  so  much  importance,  and  the  Court  did  not  so  fuUv  enter  into  that  part  of  the 
question,  it  is  not  thought  necessary  to  report  it  more  fully.] 
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Smytlie,  for  Ann  Johnson  und  all  the  roprosoiitatives  of  Thomas  Roger  Boik 
Johnson,  adopted  the  general  argnment  which  iiad  been  submitted  to  the  Court  in 
favour  of  the  children  of  Mrs.  Festing.  He  contended  further,  that  the  trustees  took 
the  legal  estate  in  fee,  citing  Iha  d.  Compere  v.  Hicks  (7  T.  It.  4.33),  JJoe  d.  Tmnkyn-s  v. 
ll'illan{-2  B.  &  Aid.  84),  Ilovslan  v.  lliu/ht's  (G  B.  &  C.  403;  9  I).  .Sc  K.  4G4),  and 
Barker  v.  Greenuvod  (4  M.  &  W.  431),  and  therefore  that  the  contingent  trust  limita- 
tions did  not  require  a  preceding  particular  estate  of  freehold  to  support  them: 
Hopkins  V.  Hopkins  (Fearne,  Cont.  Kern.  304;  Hayes's  Conveyancing,  Ctli  ed.,  vol.  1, 
p.  84). 

Butt,  for  Mrs.  Rhodes  and  her  children,  contended,  that  there  was  a  dillerence 
between  cases  where  the  devise  is  to  children  "if "  or  "  when  "  they  shall  attain  a 
particular  age,  and  to  those  "who"  shall  attain  a  particular  age.  In  Newvuin  v. 
Neivman  (10  Sim.  51),  where  a  testator  devised  his  real  estates  to  trustees,  in  trust 
for  his  son  for  life,  and  after  his  sou's  death,  in  trust  to  sell  and  stand  possessed  of 
the  proceeds  in  trust  for  all  his  grandchildren,  the  children  of  his  son  and  three 
daughters,  (whom  he  named),  who  should  [296]  atUiin  the  age  of  twenty-four  years; 
the  son  and  daughters  had  children  living  at  the  death  of  the  testator,  Ijut  none  born 
afterwards  :  it  was  held,  that  the  trust  for  the  grandchildren  was  void  for  remoteness. 
In  that  case  the  Vice-Chaiicellor  says;  "In  Bmastona  case  (3  Rep.  19),  and  in  the 
other  cases  of  the  same  class,  there  was,  in  the  first  place,  a  gift  to  the  party  intended 
to  take;  and  then  followed  the  words,  'at,  if,  or  when,'  that  party  sh.ill  attain  a 
particular  age  :  and  it  was  held,  that  these  words  were  used  merely  for  the  purpose 
of  pointing  out  the  time  at  which  the  devisee  was  to  take  in  possession.  But  in  the 
case  now  before  me,  there  is  no  gift  except  to  such  of  the  testator's  grandchildren  as 
shall  sustain  the  character  of  attaining  the  age  of  twenty-four.  The  attainment  of 
that  age  is  part  of  the  constitution  of  the  character  of  the  original  taker."  That 
decision  is  in  point  in  the  present  ease. 

W.  T.  S.  Daniel,  for  the  devisees  of  the  heir-at-law.  1.  The  children  of  Hannah 
Festing  are  not  entitled,  because,  at  her  death,  they  had  not  attained  the  age  of 
twenty-one  years.  The  attainment  of  the  age  is  part  of  the  description  of  the  devisee. 
The  numerous  cases  cited  on  the  part  of  the  plaintiffs,  to  shew  that  words  of  contin- 
gency as  to  the  time  of  taking  do  not  prevent  the  devise  vesting,  are  all,  from 
Horasion's  case  down  to  I'hippis  v.  Ackers,  cases  in  which  the  devise  was  to  an  individual 
in  an  unascertained  class.  DaJ/idd  v.  Duffield  (3  Bli.  N.  S.  20)  established  the  distinc- 
tion, that,  where  the  words  of  contingency  affected  not  merely  the  time  of  enjoyment, 
but  the  description  of  the  individual  to  take,  the  devise  was  contingent.  Leake  v. 
Robinson  (2  Meriv.  363),  Bull  v.  Frilchard  (1  Russ.  213),  Jones  v.  Machilwain  (id.  221), 
Newman  v.  Newman  (10  Sim.  51),  are  instances  of  [297]  the  application  of  this  distinc- 
tion ;  and  Phipps  v.  Ackers  also  recognizes  and  upholds  it.  The  case  of  Russell  v. 
Buchanan  (2  Cr.  &  M.  561)  is  piecisely  in  point. 

2.  If  the  plaintiffs  cannot  take,  the  will  fails  altogether,  and  the  heir  is  entitled. 
The  limitations  are  strictly  legal :  they  are  by  way  of  use  to  take  effect  out  of  the 
seisin  vested  in  the  devisors  Allen,  Youle,  and  Gillatt ;  and  the  Statute  of  Uses  is 
applicable  to  wills  :  Gilbert  on  Uses,  306  ;  Doe  v.  Cohjear  (11  East,  377).  Being  legal 
estates,  if  they  might  take  effect  as  remainders,  they  shall  never  (according  to  the 
well-known  rule)  be  construed  as  executory  devises.  They  could  have  taken  eirect 
as  remainders :  thus,  if  any  child  of  Hannah  Festing  had  attained  twenty-one,  the 
first  alternative  contingent  remainder  in  fee  in  favour  of  her  children  would  have 
taken  effect;  or  if  Hannah  Festing  had  died  without  a  child,  then  the  alternative 
contingent  remainders  in  favour  of  Ann  Johnson  and  her  children,  and  Sarah  Rhodes 
and  her  children,  would  have  taken  effect.  But  in  the  event  that  has  happened,  the 
children  of  Hannah  Festing  cannot  take,  because  they  do  not  answer  the  description  ; 
and  the  remainders  over  cainiot  take  effect,  because  the  event  upon  which  they  are 
limited  to  arise,  namely,  the  death  of  Hannah  Festing  without  leaving  a  child  who 
shall  attain  twenty-one,  had  not  been  accomplished  at  her  death  ;  because  non  constat 
but  that  some  one  or  more  of  her  children  might  attain  twenty-one.  And  as  the 
alternative  limitations  to  the  children  of  Hannah  Festing,  Ann  Johnson,  and  Sarah 
Rhodes,  respectively,  were  contingent  limitations  in  fee,  th.;  ultimate  limit;ilion  to 
Ann  Butt  was  contingent  also  :  the  whole  will,  therefore,  failed  :  and  upon  these 
two  points,  as  well  as  the  first,  the  present  case  is  not  distinguishable  from  Russell 
v.   Bunh'inau.     The  authorities  cited  on  the  other  side,  to  shew  that  if  the  plaintiffs 


1>212  TESTING    V.  ALLEN  12M.  &W.298. 

could  tiot  t:ikc,  the  other  parties  might,  namely,  Jones  v.  [298]  IVestcomh  (1  Eq. 
Ca.  Abr.  215),  Mcadmos  v.  Parry  (I  Ves.  &  B.  124),  Mackinnoii  v.  Sewell  (2  My.  & 
K.  202),  and  irUson  v.  [Mmmt  (2  Eeav.  397),  are  cases  either  of  executory  devises 
or  bequests  of  personalty,  and  therefore  have  no  application  to  a  case  like  the  present, 
of  a  strict  legal  contingent  remainder,  which  can  only  take  effect  upon  the  happening 
of  the  very  event  upon  which  it  is  limited,  and  must  fail  if  such  event  does  not  happen 
eo  instanti  the  preceding  particular  estate  of  freehold,  upon  which  it  depends,  expires 
or  is  determined.  See  Avclyn  v.  IFard  (1  Ves.  sen.  420),  Sheffield  v.  Lurd  Orrery 
(3  Atk.  3f^2),  ShuMltam  v.  Smith  (6  Dow,  27),  Fearne's  Cont.  Kem.  6. 

Malins  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B.  This  case,  sent  for  the  opinion  of  this  Court  by  his  Honour  Vice- 
Chancellor  Wigram,  was  very  fully  argued  in  last  Easter  and  'I'rinity  terms.  The 
authorities  cited  were  very  numerous,  and  it  was  rather  from  a  desire  to  look  into 
them  more  attentively  than  it  was  possible  to  do  at  the  time  of  the  argument,  than 
from  our  entertaining  much  doubt  in  the  case,  that  we  took  time  before  delivering 
oui-  judgment. 

The  question  for  our  opinion  arises  on  the  will  of  Roger  Belk,  which,  so  far  as  it 
is  material  to  state  it,  is  as  follows  : — "  I  give  and  devise  unto  George  Allen,  Thomas 
Youlc,  and  John  Gillatt,  all  and  every  my  messuages,  lands,  tenements,  and  heredita- 
ments, both  freehold  and  copyhold,  and  all  my  other  messuages,  lands,  tenements, 
hereditaments,  and  real  estate  whatsoever  and  wheresoever,  to  have  and  to  hold  the 
same  unto  the  said  George  Allen,  [299]  Thomas  Youle,  and  John  Gillatt,  their  heirs 
and  assigns,  to  the  uses,  upon  and  for  the  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisions,  and  declarations  hereinafter  expressed 
and  contained  of  and  concerning  the  same;  viz.,  to  the  use  of  my  said  dear  wife  and 
her  assigns,  for  and  during  the  term  of  her  natural  life,  if  she  shall  so  long  continue 
my  widow  and  unmarried,  without  impeachment  of  waste ;  and  from  and  after  her 
decease,  or  second  marriage,  which  shall  first  happen,  to  the  use  of  my  said  grand- 
daughter, Martha  Hannah  Johnson,  and  her  assigns,  for  and  during  the  term  of  her 
natural  life,  and  from  and  after  her  decease  to  the  use  of  all  and  every  the  child  or 
children  of  her,  the  said  Martha  Hannah  Johnson,  who  shall  attain  the  age  of  twenty- 
one  years,  if  more  than  one,  equally  to  be  divided  amongst  them,  share  and  share  alike, 
to  hold  as  tenants  in  common,  and  not  as  joint  tenants,  and  to  their  several  and 
respective  heirs  and  assigns  for  ever,  and  if  but  one  such  child,  then  to  the  use  of  such 
one  child,  his  or  her  heirs  and  assigns  for  ever;  and  for  want  of  any  such  issue,  then 
it  is  my  will  and  mind,  and  I  do  hereby  direct,  that  my  said  trustees,  and  the  survivor 
of  them,  and  the  heirs  and  assigns  of  such  survivor,  do  and  shall  stand  seised  and 
possessed  thereof,  in  trust,  as  to  one  equal  half  part  or  share  thereof,  to  permit  and 
suffer  Ann  Johnson,  the  wife  of  my  grandson  Thomas  Roger  Belk  Johnson,  or  any  other 
wife,  whom  he  may  happen  to  marry,  to  receive  and  take  the  rents,  issues,  and  proKts, 
thei-eof,  for  and  duiing  the  term  of  her  natural  life,  for  the  maintenance  and  education 
of  all  and  every  the  child  or  children  of  my  .said  grandson  Thomas  Roger  Belk  Johnson  ; 
and  from  and  after  her  decease,  to  the  use  of  all  and  every  the  child  and  children  of  my 
said  son,  Thomas  Roger  Belk  Johnson,  lawfully  begotten,  who  shall  attain  the  age  of 
twenty-one  years,  if  more  than  one,  equally  to  be  divided  amongst  them,  share  and 
share  alike,  to  hold  as  tenants  in  common,  and  not  as  joint  tenants,  and  to  their  several 
and  respective  heirs  and  assigns  for  ever ;  and  if  but  one  such  child,  then  [300]  to  the 
use  of  such  one  child,  his  or  her  heirs  and  assigns  for  ever.  And  as  to  the  other  equal 
half  part  or  share  thereof,  to  stand  seised  and  possessed  thereof  to  the  use  of  the  said 
Sarah  Rhodes,  for  and  during  the  term  of  her  natural  life,  and  from  and  after  her 
decease,  to  the  use  of  all  and  every  the  child  or  children  of  the  said  Sarah  Rhodes, 
lawfully  begotten,  who  shall  attain  the  age  of  twenty-one  years,  if  more  than  one,  to 
be  equally  divided  amongst  them,  share  and  share  alike,  to  hold  as  tenants  in  common 
^"  M°''  '^^  •'°'"''  '•''"^"'^^'  '*"<^  "^o  "^li*^'''  several  and  respective  heirs  and  assigns  for  ever." 

Martha  Hannah  Johnson  survived  the  testator's  widow,  and  after  his  death,  namely, 
in  the  year  182.5,  married  Maurice  Green  Festing.  She  died  in  1S33,  leaving  three 
infant  children  ;  and  the  main  question  is,  whether  those  children  took  on  her  death 
any  interest  in  the  devised  estates. 

We  think  that  they  did  not.     It  was  contended  on  theii'  behalf  that  they  took 
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vested  estates  in  fee  immediately  on  the  death  of  their  mother,  suhject  only  to  he 
devested  in  the  event  of  their  dying  under  twenty  one,  .-uid  the  case,  it  was  said,  must 
he  treated  as  coming  within  the  principle  of  the  decision  of  the  House  of  Lords  in 
I'hipps  V.  Ackers,  and  the  cases  there  referred  to.  To  this,  however,  we  cannot  accede. 
In  all  those  cases  there  was  an  absolute  gift  to  some  ascertained  person  or  persons, 
and  the  Courts  held,  that  words  accompanying  the  gift,  though  apparently  importing 
a  contingency  or  contingencies,  did  in  reality  only  indicate  certain  cii'cumstances  on 
the  happening  or  not  happening  of  which  the  estate  previously  devised  should  he 
devested,  and  pass  from  the  first  devisee  into  some  other  channel.  The  clear  distinction 
in  the  present  case  is,  that  here  there  is  no  gift  to  any  one  who  docs  not  answer  the 
whole  of  the  requisite  description.  The  gift  is  not  to  the  children  of  Mrs.  Festing, 
but  to  the  children  who  shall  attain  twenty-one,  and  no  one  who  has  not  attained  his 
age  of  twenty-one  years  is  an  object  of  the  testator's  [301]  bounty,  any  more  than  a 
person  who  is  not  a  child  of  Mrs.  Festing.  Even  if  there  were  no  authority  establishing 
this  to  be  a  substantial  and  not  an  imaginary  distinction,  still  we  should  not  feel 
inclined  to  extend  the  doctrine  of  Doc  v.  Moure  and  Fhipps  v.  Ackers  to  eases  not 
precisely  similar.  But,  in  fact,  the  distinction  to  which  we  have  adverted  in  a  great 
measure  forms  the  ground  of  the  decision  in  the  case  of  Diiffiehl  v.  DufficJd,  in  the 
House  of  Lords,  and  Eussell  v.  Buchanan  (2  C  &  M.  561)  in  this  Court,  and  on  this 
short  ground  our  opinion  is  founded.  We  think  that  Mrs.  Festing  was  tenant  for 
life,  with  contingent  remainders  in  fee  to  such  of  her  children  as  should  attain  twenty- 
one,  and  as  no  child  had  attained  twenty-one  when  the  particular  estate  determined 
by  her  death,  the  remainder  was  necessarily  defeated.  It  is  equall}'  clear  that  all  the 
other  limitations  were  defeated  by  the  same  event,  namely,  the  death  of  Mrs.  Festing 
leaving  several  infant  children,  but  no  child  who  had  then  attained  the  age  of  twenty- 
one  years.  For  the  limitations  to  take  effect  at  her  decease  were  all  of  them  contingent 
remainders  in  fee,  one  or  other  of  which  was  to  take  effect  according  to  the  events 
pointed  out.  If  Mrs.  Festing  had  left  at  her  decease  a  child  who  had  then  attained 
the  age  of  twenty-one  years,  her  child  or  children  would  have  taken  absolutely,  to  the 
exclusion  of  all  the  other  contingent  remaindermen.  If,  on  the  other  hand,  there  had 
at  her  decease  been  a  failure  of  her  child  or  children  who  should  attain  twenty-one, 
then  the  alternative  limitations  would  have  taken  effect ;  but  this  did  not  happen,  for 
though  she  left  no  child  of  the  age  of  twenty-one  years,  and  therefore  capable  of  taking 
under  the  devise  in  favour  of  her  children,  yet  neither  is  it  possible  to  say  that  there 
was  at  her  decea.se  a  failure  of  her  issue  who  should  attain  the  age  of  twentj^-one 
years,  for  she  left  three  children,  all  or  any  of  whom  might  and  still  may  atUiin 
the  prescribed  age  ;  so  that  the  contingency  on  [302]  which  alone  the  alternative 
limitations  were  to  take  effect  had  not  happened  when  the  particular  estate  determined, 
and  those  alternative  limitations,  all  of  which  were  clearly  contingent  remaindei's, 
were  therefore  defeated.  On  these  short  grounds,  we  think  it  clear,  that  neither  the 
infant  children  of  Mrs.  Festing,  nor  the  parties  who  were  to  take  the  estate  in  case  of 
her  leaving  no  child  who  should  attain  twenty-one,  take  any  interest  whatever,  but 
that  on  her  death  the  whole  estate  and  interest  vested  in  the  heir-at-law. 
We  shall  certify  our  opinion  to  Vice-Chancellor  Wigram  accordingly. 

The  following  certificate  was  afterwards  sent : — 

"We  have  heard  this  case  argued  by  counsel,  and  we  are  of  opinion, 

"First,  that  upon  the  death  of  Martha  Hannah  Festing,  in  the  pleadings  named, 
Thomas  Koger  Belk  Johnson,  therein  also  named  as  the  heir-at-law  of  the  testator, 
Roger  Belk,  took  an  estate  in  fee-simple  in  the  real  estates  devised  by  the  will  of  the 
said  testator,  Roger  Belk. 

"Secondly,  that  upon  the  death  of  the  said  Martha  Hannah  Festing,  the  plaintiffs, 
as  the  infant  children  of  the  said  Martha  Hannah  Festing,  took  no  estate  or  interest 
in  the  real  estates  devised  by  the  .said  will  of  the  said  testator,  Roger  Belk,  or  the 
rents  and  profits  thereof. 

"  Thirdly,  that  upon  the  death  of  the  said  Martha  H.  Festing,  neither  the  said 
Ann  Johnson  nor  her  children,  nor  the  said  Sarah  Rhodes  nor  her  children,  in  the 
pleadings  respectively  named,  took  any  estate  or  interest  in  the  real  cst.-ites  devised 
by  the  said  will  of  the  said  testator,  Roger  Belk,  or  the  I'cnts  and  profits  thereof. 

"AbINGER.  "J.    GURNKY. 

"  Dated  the  20th  day  of  November,  1843.  "J.  Pakke.         "  R.  M.  Roi.fe." 
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[303]  Chapi-ell  v.  Purday.  Exch.  of  Pleas.  Nov.  24,  1^43.— By  the  st;it.  5  &  6 
Vict.  c.  45,  for  amending  the  law  of  copyright,  it  is  enacted,  by  s.  11,  that  an 
entry  may  be  made  in  a  book,  to  be  kept  at  the  Stationers'  Hall,  of  the  proprietor- 
ship of  the  copyright  of  books ;  and  that  a  copy  of  such  entry  shall  be  received 
in  evidence  in  all  courts,  and  shall  be  prima  facie  proof  of  the  proprietorship  of 
copyright.  By  s.  14  it  is  enacted,  that  any  person  who  shall  deem  himself 
aggrieved  by  any  such  entry  may  apply  to  the  Court  or  a  judge  for  an  order 
that  such  entry  may  be  expunged  or  varied.  The  pl.iintifl",  whose  proprietorship 
in  the  copyright  of  an  opera  called  Fra  Diavolo  had  been  in  litigation  in  equity 
before  the  passing  of  the  act,  afterwards  made  the  entry  at  Stationers'  Hall,  and 
immediately  commenced  an  action  against  the  defendant  for  an  invasion  of  his 
copyright.  The  defendant  did  not  set  up  any  conflicting  claim  to  the  proprietor- 
ship : — Held,  on  an  application  to  expunge  the  entry,  that  the  defendant,  although 
himself  claiming  no  title  in  the  copyright,  was  a  person  "aggrieved  "  within  the 
meaning  of  the  act ;  and  the  rule  was  discharged,  only  on  the  plaintiff's  under- 
taking not  to  use  the  entry  as  evidence  on  the  trial. — Semble,  that  where  an 
entry  is  once  expunged  from  the  books,  it  cannot  be  again  inserted. — The  defen- 
dant was  allowed  to  plead,  that  the  plaintiff  was  not  the  proprietor  of  the  copyright 
at  the  time  of  committing  the  grievances,  and  also  that  he  was  not  the  proprietor 
when  the  book  was  printed. 

[S.  C.  1  D.  &  L.  458 ;  13  L.  J.  Ex.  7.     See  further,  14  M.  &  W.  303.] 

This  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  defendant  should 
not  be  allowed  to  plead  the  fifth  plea  in  the  abstract  of  pleas  mentioned,  and  why  the 
entry  of  the  15th  of  July,  1843,  relating  to  L'Hotellerie  de  Terracine,  or  Fra  Diavolo, 
an  opera  in  three  acts,  in  the  book  of  registry  of  copyrights  and  assignments  kept  at 
the  Hall  of  the  Stationers'  Company,  should  not  be  expunged  or  varied,  or  why  the 
plaintiff  should  not  be  restrained  from  using  the  said  entry  in  evidence  at  the  trial  of 
this  cause.  It  was  stated  in  the  affidavits,  that  the  opera  in  question  had  been  com- 
posed by  Auber,  in  Paris,  in  1829,  and  that  the  copyright  of  it,  as  far  as  related  to 
the  publication  and  sale  in  Great  Britain  and  Iieland,  was  ultimately  purchased  by 
one  S.  Chappell,  of  whom  the  plaintiff  was  the  widow  and  executrix.  An  injunction 
which  had  been  obtained  by  the  plaintiff,  I'estraining  the  defendant  from  publishing 
and  selling  the  overture  of  the  opera,  was  dissolved  in  June,  1841,  by  the  Lord  Chief 
Baron,  who  ordered  that  the  plaintiff  should  be  at  liberty  to  bi-ing  an  action  to  try 
her  right  to  the  copyright.  The  matter  afterwards  came  before  the  Vice-Chancellor 
of  England,  on  the  29th  of  June,  1843;  and  on  the  8th  of  July  his  Honor  delivered 
judgment,  and  gave  the  plaintiff  liberty  to  bring  such  action  as  she  should  be  advised. 
On  the  1st  of  July,  1842,  the  statute  5  &  6  Vict.  c.  45,  intituled,  "An  Act  to  amend 
the  law  of  copyright,"  [304]  received  the  royal  assent.  The  11th  section  of  that  act 
enacts,  that  a  book  for  registering  the  proprietorship  in  the  copyright  of  books  and 
assignments  thei'eof,  and  in  dramatic  and  musical  pieces,  whether  in  manuscript  or 
otherwise,  shall  be  kept  at  the  Hall  of  the  Stationers'  Company  by  the  officer  appointed 
by  the  said  Company  for  the  purposes  of  the  act,  and  that  such  officer  shall,  whenever 
reasonably  required,  give  a  copy  of  any  entry  in  such  book,  &c.,  certified  under  his 
hand,  &c.,  on  payment  of  5s.  and  "such  copies  so  certified  shall  be  received  in  evidence 
HI  all  courts,  and  in  all  summary  proceedings,  and  shall  be  prima  facie  proof  of  the 
proprietorship  or  assignment  of  copyright  or  license  as  therein  expressed,  but  subject 
to  be  rebutted  by  other  evidence."  the  14th  section  enacts,  "  That  if  any  person  shall 
deem  himself  aggrieved  by  any  entry  made  under  colour  of  this  act  in  the  said  book 
of  registry,"  he  may  apply  to  the  superior  courts  or  a  judge  "for  an  order  that  such 
entry  may  be  expunged  or  varied,"  and  the  "courts  or  judge  shall  make  such  order 
for  expunging,  varying,  or  confirming  such  entiy  either  with  or  without  costs,  as  to 
such  courts  or  judge  shall  seem  just."  On  the  15th  of  July,  1843,  the  plaintiff  made 
an  entry  of  her  proprietorship  of  the  copyright  of  the  opera  in  the  registry  liook  at 
the  Stationers'  Hall,  in  the  form  given  by  the  schedule  of  the  act.  On  the  1 7th  of 
July,  1843,  the  present  action  was  commenced. 

The  defendant  pleaded  the  following  pleas  :— first,  not  guilty  ;  secondly,  that  the 
plaintiff  was  not  the  proprietor  of  the  copyright  at  the  time  of  committing  the  griev- 
ance ;  thirdly,  that  there  was  not  a  subsisting  copyright  in  the  book  ;  fourthlv,  (to 
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the  second  count),  that  the  books  therein  mentioned  to  have  been  sold  ;ind  pubh'shed 
by  the  defendant  were  not  printed  after  the  passing  of  the  5  cfe  6  Vict.  c.  45  ;  fifthly, 
(to  the  second  connt),  that  the  plaintiff  was  not  the  propiictor  of  the  copyright  when 
the  said  [305]  books  were  pi'intod  ;  sixthly,  (to  the  second  count),  that  the  said  books 
were  not  printed  in  the  British  dominions. 

Kelly  shewed  cause.  This  is  not  a  case  for  the  interference  of  the  Court,  in  the 
exercise  of  its  discretion  to  vary  or  expunge  the  entry.  Such  a  course  would  be 
proper  only  where  there  is  a  bona  fide  dispute  between  the  plaintiff  and  defendant 
respecting  the  title  to  the  copyright ;  not  where  the  defendant  does  not  set  up  any 
right  in  himself,  but  merely  denies  the  right  of  the  plaintiff.  The  entry  ought  not 
to  be  expunged  without  great  consideration,  since  there  does  not  appear  to  be  any 
power  of  restoring  it.  The  legislature  only  intended  the  power  to  be  exercised  in 
cases  where  there  were  two  conflicting  claimants.  It  might  be  proper  to  expunge  it, 
if  the  party  making  it  had  been  guilty  of  fraud,  or  had  lost  the  verdict.  Besides,  it 
is  at  least  doubtful  whether  the  defendant  is  a  person  "aggrieved"  by  the  entry, 
within  the  meaning  of  the  statute.  The  party  contemplated  by  the  act  would  seem 
to  be  a  person  who  was  directly  and  immediately  aggrieved  by  the  making  of  the 
entry.  If  the  Court  should  expunge  this  entry  before  trial,  there  will  be  no  case  in 
which  the  defendant  will  not  apply,  because  in  every  case  the  defendant  will  dispute 
the  plaintiff's  title  to  the  copyright. 

Secondly,  the  defendant  ought  not  to  be  allowed  to  plead  the  fifth  plea,  which  is 
in  substance  the  .same  as  the  second.  [Lord  Abinger,  C.  B.  Do  you  accede  to  the 
alternative  of  the  rule,  and  agree  not  to  use  it  in  evidence  at  the  trial  of  this  cause?] 
If  the  Court  think  that  this  is  a  case  in  which  the  power  ought  to  be  exercised,  the 
plaintiff  must  submit  to  the  alternative,  and  agree  not  to  set  it  up  in  this  cause. 
Jervis  and  Crompton,  contn'i,  were  stopped  by  the  Court. 

Lord  Abinger,  C.  B.  I  think  that  the  legislature  never  [306]  intended,  by  an 
ex  post  facto  law,  to  give  one  party  to  a  suit  already  commenced  a  great  advantage 
over  his  adversary  ;  and  that  advantage  the  plaintiff  would  certainly  obtain  in  this 
case,  if  he  were  enabled  to  avail  himself  at  the  trial  of  this  entry  as  prima  facie 
evidence  of  his  title.  The  statute  cannot,  in  reason,  apply  to  the  case  of  a  controversy 
existing  at  the  time  it  was  passed.  Mr.  Kelly  contends,  that  this  is  not  a  case  for 
the  exercise  of  our  discretion  in  expunging  the  entry.  I  think,  however,  it  is  a  strong 
case  for  our  interference,  otherwise  great  prejudice  would  be  done  to  the  defendant. 
As  the  case  now  stands,  three  courses  are  open  to  us,  either  to  strike  out  the  entry 
altogether,  or  to  direct  an  issue  before  we  strike  it  out,  or  so  to  qualify  the  matter 
that  the  entry  shall  not  be  used  to  the  prejudice  of  the  defendant.  The  latter  course 
must  lie  by  consent,  and  as  Mr.  Kelly  consents  to  that  arrangement,  so  much  of  the 
rule  as  relates  to  that  will  be  discharged.  The  other  part  of  the  rule  ought,  1  think, 
to  be  made  absolute.  The  fifth  plea  is  not  the  same  as  the  second.  The  former 
denies  that  the  plaintiff  was  the  proprietor  of  the  copyright  when  the  work  was  first 
printed  ;  the  latter  traverses  that  she  was  the  proprietor  at  the  time  of  committing 
the  alleged  grievance. 

Parke,  B.  I  am  of  the  same  opinion.  I  agree,  indeed,  with  Mr.  Kelly,  that  it 
is  not  every  one  who  disputes  the  plaintiff's  title  who  has  a  right  to  call  upon  the 
Court  to  expunge  the  entry  ;  for  it  would  seem  that  there  is  no  power  to  restore  the 
entry,  if  once  struck  out.  We  ought  not,  therefore,  to  take  such  a  step,  unless  it  be 
clear  that  the  plaintifi  has  no  right  to  use  this  entry  at  the  trial ;  and  this  is  a  point 
that  ought  to  be  settled,  not  on  affidavits,  but  by  an  issue.  As,  however,  that  mode 
of  settling  the  question  would  be  expensive,  the  parties  have  done  well  to  consent  to 
the  present  course.  The  legislature  has  not  stated  what  persons  are  to  be  considered 
as  "ag-[307]-grieved  "  by  the  entry,  but  I  thiidv  that  term  applies  to  those  only  whose 
title  confliets  with  the  plaintiff's.  Any  person  wishing  to  publish  a  work  may  deny 
another's  claim  of  monopoly  in  that  work,  and  may,  on  that  account,  be  considered 
as  a  party  "aggrieved."  The  rule  will,  theiefore,  be  absolute,  for  allowing  the  defen- 
dant to  plead  the  fifth  plea,  and  discliarged  as  to  the  entry,  the  plaintiff  undertaking 
not  to  avail  himself  of  the  entry  at  the  trial. 
GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 
Rule  accordingly. 
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IIaurison  v.  Sutton.  Exch.  of  Pleas.  Nov.  24,  184.3.— Where  a  cause  is  by  a 
judge's  order  diiected  to  be  tried  before  the  sheriflT,  under  3  &  4  Will.  4,  c.  42, 
s.  17,  and  the  plaintiff' neglects  to  proceed  to  trial,  the  defendant  may  tiike  the 
cause  down  by  proviso,  even  although  it  has  been  once  tried,  the  Court  having 
granted  a  new  trial. 

[S.  C.  1  D.  &  L.  471 ;  13  L.  J.  Ex.  83 ;  7  Jur.  1 173.] 

This  cause  having  been  tried  under  a  judge's  order  for  trial  before  the  sheriff, 
under  3  &  4  Will.  4,  c.  42,  s.  17,  a  verdict  was  found  for  the  defendant.  A  rule  was 
afterwards  obtained  to  set  that  verdict  aside,  and  for  a  new  trial,  which  was  made 
absolute,  but  the  plaintiff'  not  proceeding  to  trial,  the  defendant  gave  notice  of  trial 
by  proviso.  The  plaintiff'  thereupon  obtained  a  rule  calling  on  the  defendant  to  shew 
cause  why  all  further  proceedings  on  the  writ  of  trial  should  not  be  stayed,  on  the 
ground  that  the  right  to  try  by  proviso  did  not  extend  to  cases  tried  before  the 
sheriff.     Against  that  rule 

Petersdorff'  now  shewed  cause.  The  question  in  this  case  is,  whether  the  defendant 
is  entitled  to  try  by  proviso,  where  an  order  is  made  foi'  a  trial  before  the  sheriff 
under  3  &  4  Will.  4,  c.  42,  s.  17.  The  statute,  when  it  gives  power  to  try  causes 
befoi-e  the  sheriff",  does  not  interfere  with  the  general  right  of  a  defendant  to  try  by 
proviso,  [308]  and  it  clearly  intended  to  place  the  trial  of  issues  before  a  sheriff  on  the 
same  footing  as  trials  before  a  judge  at  Nisi  Prius,  and  therefore  the  defendant  is 
entitled  to  take  the  cause  down  to  trial  by  proviso.  It  would  be  a  great  hardship 
if  it  were  otherwise,  because,  the  cause  having  been  once  tried,  the  defendant  cannot 
move  for  judgment  as  in  case  of  a  nonsuit,  and  has  no  means  of  compelling  the  plaintiff 
to  proceed  again  to  trial  within  a  given  time.  C'mvne  v.  Garment  (1  Bing.  N.  C.  318 ; 
1  Scott,  275). 

Jervis,  in  support  of  the  rule.  The  defendant  has  no  right  to  take  this  cause 
down  to  trial  by  proviso,  for  two  writs  ought  not  to  issue,  the  stat.  3  &  4  Will.  4, 
c.  42,  s.  17,  contemplating  one  only.  The  words  are,  that  "a  writ  shall  issue  directed 
to  such  sheriff,  commanding  him  to  try  such  issue  by  a  jury  to  be  summoned  by  him." 
Neither  can  the  proviso  contained  in  the  wi-it  of  distringas  operate,  which  provides 
that,  "if  two  writs  shall  come  to  you,  thereupon  you  shall  then  execute  and  return 
one  of  them  only." 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  object  of  the  stat.  3  et  4  Will.  4,  c.  42,  s.  17,  was  to  facilitate  the  trial  of  causes, 
where  the  amount  in  dispute  is  under  £20,  by  enabling  the  Court  to  direct  a  trial 
before  the  sheriff'  or  other  judge  of  an  inferior  tribunal :  but  such  a  trial  is  to  be 
conducted  in  the  same  way  as,  and  is  liable  to  all  the  incidents  of,  any  cause  tried 
before  a  judge  at  Nisi  Prius.  And  if  so,  why  should  the  mode  of  proceeding  to  trial 
by  proviso,  which  is  one  of  the  means  which  the  law  gives  a  defendant  of  proceeding 
to  trial  with  a  cause,  and  so  putting  an  end  to  it  when  the  plaintiff'  will  not,  be 
deemed  inapplicable  to  cases  of  this  description  1  There  is  nothing  [309]  in  the  act 
which  says  that  a  trial  by  proviso  shall  not  apply  to  cases  within  the  act,  and 
it  is  reasonable  that  it  should.  The  defendant  has  a  right  to  bring  the  cause  to  a 
termination. 

GuRNEY,  B.,  and  KOLFE  B.,  concurred. 

Rule  discharged. 

Phillips  v.  Evans.  Exch.  of  Pleas.  Nov.  2.5,  1843.— An  action  for  goods  sold,  &c., 
to  which  the  defendant  pleaded  a  set-off",  having  been  referred  to  arbitration,  the 
defendant  admitted  that  the  plaintiff"  had  a  claim  against  him  for  821.  3s.  8d.  for 
goods  sold  &c.,  and  for  1191.  7s.  4d.,  the  produce  of  the  plaintiff's  goods  sold  by 
him  under  a  distress  for  rent,  which  sums  together  exceeded  the  entire  setoff 
claimed  by  the  defendant.  The  arbitrator,  omitting  by  mistake  the  sum  of  1191. 
7s.  4d.  admitted  to  be  due  to  the  plaintiff,  awarded  that  the  defendant's  set-off 
amounted  to  1001.  Os.  6d.,  and  thereby  exceeded  the  plaintiff's  damages,  which 
he  assessed  at  941.  13s.  4d.  It  appeared  by  the  affidavits,  that,  on  the  error 
being  pointed  out  to  the  arbitrator,  he  admitted  it,  and  requested  the  defendant 
to  allow  him  to  reconsider  his  award  upon  the  evidence  before  him,  which  the 
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latter  refused.  The  error  did  not  appear  upon  the  face  of  the  award,  nor  did  the 
arbitrator  make  any  affidavit.  The  Court,  under  these  circumstances,  refused 
to  set  aside  the  award,  adhering  to  the  general  rule  that  the  mistake  of  an 
arbitrator  is  no  ground  for  setting  aside  an  award. 

[S.  C.  1  D.  &  L.  423;  13  L.  J.  Ex.  80.  Commented  on,  Htitchinson  v.  Shepperton, 
1849,  13  Q.  B.  955  ;  Hoim  v.  Burgess,  1S5S,  3  H.  &  N.  293.  Referred  to,  Hcxhikimon 
V.  Fernie,  1857,  3  C.  B.  (N.  S.)  204;  Flynn  v.  Robertson,  1869,  L.  K.  4  C.  P.  326.] 

This  was  a  rule  obtained  by  E.  V.  Williams,  calling  upon  the  defendant  to  shew 
cause  why  the  award  in  this  case  should  not  be  set  aside.  It  appeared  by  the 
affidavits,  that  the  action  was  bi'ought  by  the  plaintiflT  to  recover  the  sum  of  941. 
13s.  4d.  for  goods  sold  and  delivered,  mone}^  lent,  &e.,  to  which  the  defendant 
pleaded  a  set-off  to  the  amount  of  1981.  Os.  7d.  The  cause  and  all  matteis  in 
difference  having,  by  an  order  of  Nisi  Prius,  been  referred  to  a  barrister,  he  proceeded 
with  the  reference.  The  defendant's  attorney  admitted  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  821.  3s.  4d.  for  goods  sold,  money  lent,  kc, 
and  in  1 191.  7s.  4d.  for  the  amount  of  certain  goods  of  the  defendant  which  the  plaintift' 
had  sold  under  a  distress  for  rent.  It  appeared,  therefore,  that  even  if  the  defendant 
had  proved  the  whole  of  the  set-oft"  claimed  by  him,  viz.,  1981.  Os.  7d.,  still,  upon  the 
admissions  made  on  his  part,  the  plaintiff"  would  have  been  entitled  to  the  sum  of 
31.  10s.  5d.  The  arbitrator,  however,  omitting,  by  [310]  mistake,  to  notice  the  sum 
of  1191.  7s.  4d.,  acknowledged  to  have  been  levied  by  the  defendant  upon  the  plaiutitt''s 
goods  for  rent,  decided  in  favour  of  the  defendant,  and  awarded  as  follows  :  "  I  do 
award  and  adjudge  that  the  plaintift"  is  indebted  to  the  defendant  in  respect  of  the 
matter  mentioned  in  the  defendant's  plea  of  set-oft",  in  the  sum  of  1001.  6s,,  and  no 
more,  and  which  sum  exceeds  the  damages  sustained  by  the  plaintiff,  bv  reason  of  the 
non-performance  by  the  defendant  of  the  promises  in  the  declaration  mentioned,  and 
which  damages  amount  to  941.  13s.  4d." 

The  affidavits  further  stated,  that,  on  the  error  being  pointed  out  to  him,  the 
arbitrator  admitted  that  there  appeared  to  be  a  mistake,  and  regretted  that  he  could 
not  rectify  it,  his  authority  having  expired  with  the  publication  of  his  award.  He 
recommended  the  parties  to  consent  to  the  matter  being  again  biought  before  him  ; 
hut  the  defendant  had  refused  to  do  so. 

Watson  shewer]  cause.  The  Court  will  not  set  aside  an  award  on  the  loose  state- 
ment in  an  affidavit  bj-  an  attorney's  clerk,  that  the  arbitrator  has  said  he  had  made 
a  mistake.  If  it  had  appeared  from  the  award  itself,  or  from  a  letter  or  written 
statement  by  the  arbitrator  himself,  it  might  be  otherwise.  The  objection  must  come 
before  the  Court  in  an  authentic  shape.  Awards  will  be  of  no  value,  if  they  are  to  Ije 
set  aside  by  affidavits  stating  conversations  of  this  sort. 

E.  V.  Williams,  in  support  of  the  rule.  The  arbitiator  has  here  been  guilty  of 
that  species  of  legal  misconduct  with  which  the  Court  will  interfere,  for  it  is  manifest 
that  he  has  committed  a  gross  error  ;  and  although  an  arbitrator  is  functus  officio  as 
soon  as  he  has  made  his  award,  he  has  here  not  given  expression  to  his  intention. 
[Alderson,  B.  Suppose  it  was  clearly  shewn  by  your  affidavit,  that  [311]  the 
arbitrator  had  made  a  mistake  in  point  of  law,  but  it  did  not  appear  on  the  face  of 
the  award,  is  it  not  every  day's  practice  for  the  Courts  to  refuse  to  interfere  ?]  The 
case  In  re  Hall  and  Hinds  (2  M.  &  Gr.  847  ;  3  Scott,  N.  R.  350)  is  an  authorit\^  to 
shew  that  where  a  gross  mistake  is  made  by  an  arbitrator,  though  not  apparent  on 
the  face  of  the  award,  the  Court  will  sometimes  set  aside  the  award,  as  for  misconduct 
of  the  arbitrator.  In  that  case,  the  question  being  whether  two  sums  or  only  one  sum 
weie  due  from  Hall  to  Hinds,  the  arljitiators,  thinking  both  sums  to  be  due,  instead 
of  adding  them  together  and  awarding  them  to  Hinds,  deducted  the  smaller  sum  from 
the  larger,  and  then,  instead  of  directing  the  balance  to  be  paid  to  Hinds,  bj'  a  further 
mistake,  ordered  it  to  be  paid  to  Hall.  Tindal,  C.  J.,  in  delivering  the  opinion  of 
the  Court,  after  saying,  that  they  could  not  help  thinking  that  the  Court  must  have 
some  power  to  give  a  remedy,  rather  than  that  so  manifest  a  failure  of  justice  should 
take  place,  said,  "  AVe  consider  the  mistake  in  the  present  case  to  be  a  mere  clerical 
mistake,  by  which  the  arbitrators  have  expressed  on  the  copy  of  the  award  delivered 
out,  not  the  intention  of  their  own  minds,  but  one  widely  diflferent.  At  the  same 
time,  the  mistake  and  act  of  carelessness  is  so  gross  as  to  amount,  though  not  in  a 
moral  point  of  view,  yet  in  the  judicial  sense  of  that  term,  to  misconduct  on  the  part 

Ex.  Div.  VIII.— 39 
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of  the  arbitrators."  That  case  is  strongly  in  point.  [Park,  B.  That  is  the  first  case 
in  which  gross  negligence  on  the  part  of  the  arbiti'ators  has  been  held  a  ground  for 
setting  aside  an  award.]  Formerly  there  was  a  mode  of  obtaining  relief  by  bill  in  a 
Court  of  equity,  but  in  the  case  of  Nichols  v.  Eoe  (3  Myl.  &  K.  431  ;  5  Sim.  156),  it 
was  held  by  Lord  C.  Brougham,  that  the  Court  of  Chanceiy  had  no  jurisdiction  to 
relieve  against  an  award,  where  [312]  the  sulmiission  had  been  made  a  rule  of  a  Court 
of  law.  The  result  of  that  decision  must  be,  to  invest  Courts  of  law  with  all  the 
functions  before  exercised,  with  respect  to  awards,  by  Courts  of  equity,  or  parties  will 
be  without  any  remedy  whatever.  As  it  appears  here  that  the  arbitrator  has  made 
some  mistake,  which  has  no  reference  to  the  exercise  of  his  judgment  upon  any  facts 
before  him,  the  Court  will  consider  that  he  has  been  guilty  of  something  which,  in  a 
judicial  sense,  amounts  to  misconduct;  and  the  case  In  re  Hall  and  Hiiuls  is  an 
authority  for  the  Court  to  adopt  such  a  course.  [Eolfe,  B.  There  it  was  done  because, 
without  controversy,  a  mistake  had  been  committed  by  subtracting  one  sum  from  the 
other,  instead  of  adding  them  both  together,  and  awarding  for  the  plaintiff,  instead 
of  the  defendant.  Alderson,  B.  If  we  were  to  enter  into  the  question  of  merits  on 
affidavits,  in  nine  cases  out  of  ten  it  would  be  argued  there  was  some  mistake.] 

Parke,  B.  In  the  case  In  re  Hall  and  Hinds,  it  appeared  by  the  affidavits  of  the 
arbitrators  themselves  that  an  error  had  been  committed.  I  do  not  mean  to  say  that 
the  decision  of  the  Court  of  Common  Pleas  in  that  case  was  not  correct,  as  it  was 
founded  on  facts  which  shewed  a  clear  mistake  ;  but  I  feel  extremely  unwilling  to 
enlarge  that  rule.  Although  we  may  possibly  do  some  injustice  in  particular  cases, 
I  think  it  better  to  adhere  to  the  principle  of  not  allowing  awards  to  be  set  aside  for 
mistakes,  and  not  to  open  a  door  to  inquire  into  the  merits,  or  we  shall  have  to  do  so 
in  almost  every  case. 

Alderson,  B.  If  this  case  were  precisely  like  the  case  in  the  Common  Pleas,  I 
do  not  say  that  I  should  not  arrive  at  the  same  conclusion  ;  but  it  is  ver\''  difierent, 
for  here  there  is  only  the  affidavit  of  one  of  the  parties  that  the  arbitrator  admitted 
he  had  made  a  mistake.  Parties  [313]  who  submit  their  cases  to  references  know 
that  arbitrators  are  not  infallible ;  they  consent  to  take  them  with  all  their  faults. 
In  this  case,  from  what  has  been  stated,  we  may  suspect  that  a  mistake  has  been 
committed  by  the  arbitrator,  but  we  cannot  be  certain  that  that  is  the  case,  and 
therefore  it  is  safer  to  abide  by  the  general  rule  of  not  allowing  awards  to  be  set  aside 
for  mistakes.  The  door  to  inconvenience  has  been  a  little  opened  by  the  case  in  the 
Common  Pleas,  but  I  am  not  disposed  to  open  it  further. 

GuRNEY,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 

Handier  and  Wife  v.  MANGLES.(a)  Exch.  of  Pleas.  Nov.  24,  1 843.— In  an  action 
by  husband  and  wife  for  a  personal  injury  to  the  wife,  if  the  husband  be  resident 
abroad,  he  must  give  security  for  costs,  although  the  wife  be  resident  in  England. 
—An  allegation  in  an  affidavit  to  obtain  security  for  costs,  that  the  plaintiff  is 
residing  abroad,  is  pi-ima  facie  a  sufficient  statement  that  he  is  not  abroad  for  a 
mere  temporary  purpose. 

[S.  C.  13  L.  J.  Ex.  84  ;  7  Jur.  1116.] 

F.  V.  Lee  had  obtained  a  rule  to  shew  cause  why  the  plaintiff  should  not  give 
security  for  costs.  It  was  an  action  brought  by  husband  and  wife  for  the  false 
imprisonment  of  the  wife.  She  was  resident  in  England,  but  it  was  stated  in  the 
affidavit  on  which  the  rule  was  obtained,  that  the  husband  was  "  at  present  resident 
in  Worcester,  at  the  Cape  of  Good  Hope,  where  he  was  assistant  to  a  hatter,  and  of 
his  own  free  will  and  accord,  and  that  he  was  capable  of  leaving  the  said  place  of 
residence  when  he  pleased."  The  case  had  been  before  Alderson,  B.,  at  chambers,  on 
a  former  day. 

Humfrey  shewed  cause,  and  urged,  first,  that  the  affidavit  did  not  sufficiently 
shew  that  the  plaintiff  was  permanently  resident  abroad  ;  and,  secondly,  that  security 
tor  [314]  costs  could  not  be  asked  for,  the  wife  being  resident  in  England. 

Lee  was  heard  in  support  of  the  rule. 

(a)  Before  Alderson,  B.,  sitting  alone. 
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Ai.DEKSON,  B.  When  this  case  came  before  me  at  chambers,  I  suggested  that,  for 
aught  that  then  appeared,  the  plaintiff  might  be  an  officer  in  the  army  abroad  on 
foreign  service,  from  whom  security  for  costs  would  not  be  required  ;  that  probably 
is  the  reason  why  the  further  statement  has  now  been  made  in  the  affidavit,  of  his 
being  able  to  leave  his  present  residence  at  his  pleasure.  The  parties,  however,  mis- 
understood me,  if  they  supposed  that  I  required  them  to  negative  the  supposition  that 
the  plaintiff's  residence  at  the  Cape  was  not  voluntary.  All  that  it  lies  upon  the 
defendant  to  shew  is,  that  the  plaintiff  has  not  gone  abroad  for  a  mere  temporary 
purpose  ;  and  the  question  is,  whether  the  defendant  has  done  so  in  his  affidavit. 
Now,  I  think  the  allegation  that  the  plaintiff  is  at  present  resident  in  Worcester, 
at  the  Cape  of  Good  Hope,  is  prima  facie  a  sufficient  statement  of  his  absence  from 
England  not  being  for  a  mere  tempoi'ary  purpose,  in  which  case,  according  to  Taylor 
v.  Fraser  (2  Dowl.  P.  C.  022),  he  would  not  be  liable  to  give  security  for  costs. 
The  word  "  residing  "  must  be  taken  to  negative  that  propo.sition.  Then  the  only 
question  is,  whether  the  fact  of  the  wife's  being  resident  in  England  is  any  answer 
to  the  application  ;  and  I  think  it  is  not.     The  rule  will  therefore  be  absolute. 

Eule  absolute. 


[315]  Barton  v.  Gill.(«)  Exch.  of  Pleas.  Nov.  24,  1843.— A  return  to  a  ti.  fa., 
that  the  sheriff  "  has  caused  to  be  seized  divers  goods  of  the  said  J.  G.,  the 
value  whereof  is  to  him  unknown,  which  remain  in  his  hands  for  want  of  buyers," 
is  irregular  :  some  value  must  be  stated. 

[S.  C.  1  D.  &  L.  593 ;  13  L.  J.  Ex.  83.] 

In  this  case  Petersdorff  had  obtained  a  rule  calling  upon  the  sheriff  of  Middlesex 
to  shew  cause  why  his  return  to  a  writ  of  fieri  facias  should  not  be  set  aside.  It  was 
in  these  terms  :  "  I  have  caused  to  be  seized  divers  goods  and  chattels  of  the  said 
John  Gill,  the  value  whereof  is  to  me  unknown,  which  said  goods  and  chattels  remain 
in  my  hands  for  want  of  buyers." 

Kennedy  shewed  cause,  and  contended  that  the  sheriff  was  not  bound  in  his  return 
to  assign  any  particular  value  to  the  goods  seized  under  the  writ.  If  he  did  he  was 
not  bound,  on  a  venditioni  exponas,  to  sell  to  that  amount.  It  was  mere  matter  of 
form,  and  immaterial  to  the  validity  of  the  return.  [Parke,  B.  The  form  of  the  writ 
of  venditioni  exponas  is  strong  to  shew  that  this  return  is  bad.  There  is  no  precedent 
for  such  a  return.  The  sheriff  is  bound  to  state  some  value,  and  that  statement  will  be 
prima  facie  evidence  against  him  when  he  sells  under  a  venditioni  exponas.]  The 
authorities  only  say,  that,  in  cases  of  rescue,  the  sheriff  is  bound  to  the  extent  he 
actually  returns. 

P.\RKE,  B.  That  is  quite  a  sufficient  reason  for  returning  a  specific  sum.  The 
rule  must  be  absolute  with  costs,  and  the  sheriff  may  apply  to  a  judge  for  leave  to  file 
a  fresh  return,  inserting  a  certain  sum. 

Rule  absolute. 

End  of  Michaelmas  Term. 


[316]    In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Tancred  and  Thompson  v.  Chri.sty.  Exch.  Chamber.  Dec.  1,  1843. — Upon  a 
special  verdict,  the  Court  of  error  cannot  draw,  from  other  statements  contained 
therein,  any  inferences  of  facts  necessary  to  the  detei'mination  of  the  case  ;  such 
facts  must  be  expressly  found  one  way  or  the  other,  and  if  they  be  not,  the  Court 
will  award  a  venire  de  novo.^Quiere,  whether,  where  premises  are  let  for  a 
certain  term  to  A.  and  B.,  and  B.  holds  over  after  the  expiration  of  the  terra, 

(a)  Before  Parke,  B.  sitting  alone. 
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without  A.'s  assent,  both  ;iie  liable  for  use  and  occupation  during  the  time  of 
such  holding  over  by  B. 

[See  9  M.  &  W.  438.] 

The  facts  of  this  special  ease  (see  9  M.  &  W.  438)  having  lieen  turned  into  a  special 
verdict  a  writ  of  error  was  brought  by  the  defendants  below.  The  special  verdict 
differed  from  the  special  case  only  by  setting  out  the  argument  at  full  length.  The 
exceptions  to  the  judgment,  stated  by  the  plaintiffs  in  error,  w-ere  as  follows : — 

"  On  the  argument,  the  plaintiff  in  error  Tancred  will  contend,  that  the  special 
^■erdict  does  not  shew  any  liability  on  his  part  for  the  use  and  occupation  of  the 
premises  in  question,  during  any  of  the  time  for  which  the  judgment  is  given  :  that 
his  liability  arose  on  his  contract  for  the  term,  and  ceased  on  the  24th  of  June, 
A.D.  1S39.  ' 

"That  the  holding  over  by  a  co-tenant,  if  such  is  in  fact  shewn  in  the  special 
verdict,  does  not  bind  him,  unless  it  expressly  appears  that  he  assented  to  the  holding 
over,  and  in  no  part  of  the  special  verdict  is  it  found  that  he  so  assented. 

"  That  if  any  liability  at  all  arises  on  the  holding  over  of  a  co-tenant,  it  is  on  the 
old  contract,  and  the  action  should  have  been  for  not  delivering  up  possession  at  the 
end  of  the  term  ;  but  this  action  is  misconceived,  for  one  co-tenant  is  not  agent  for 
another,  to  bind  him  in  a  new  contract  for  use  and  occupation. 

[317]  "  That  the  special  verdict  does  not  find  that  the  plaintiff  Tancred  was  at 
any  time  a  partner  or  shareholder  in  the  banking  company,  and  to  have  made  him 
liable  as  such,  it  should  have  distinctly  appeared  that  he  was  a  partner  or  shareholder 
during  the  time  in  question. 

"  That  the  special  verdict  does  not  find  that  the  defendant  in  error  ever  gave 
credit  for  the  use  and  occupation  of  the  premises  to  any  persons  as  members  of  the 
banking  company,  but  on  the  contrary,  it  appears  in  the  case  that  no  reference  is 
made  to  the  banking  company  at  all. 

"  That  it  is  clear  that  the  plaintiff  Tancred  never  actually  occupied  the  premises 
for  the  time  in  question,  and  the  special  verdict  does  not  find  that  the  premises  were 
occupied  by  his  servants  or  agents,  which  it  should  have  done,  before  he  can  be 
rendered  liable  on  a  constructive  occupation. 

"  That  the  holding  over,  after  the  determination  of  a  lease,  is  not  an  act  of  trespass  ; 
and  that,  if  the  plaiutift'  Tancred  is  liable  for  this  use  and  occupation,  he  would  equally 
have  been  liable  in  an  action  of  trespass  ;  but  if  the  special  veidict  had  found  that 
the  plaintifts  were  partners  in  the  banking  company,  still  the  plaintiff  Tancred  would 
not  have  been  lialile,  unless  the  verdict  had  also  found  that  the  trespass  was  committed 
in  the  ordinary  course  of  their  business,  and  that  he  joined  in  ordering  it,  or  had 
afterwards  concurred  in  and  received  the  benefit  of  it." 

The  writ  of  error  was  argued.  May  18,  1843,('/)  by 

Erie  (Udall  with  him),  for  the  plaintiff's  in  erroi-.  On  the  facts  found  by  this 
verdict,  the  plaintiffs  in  error  are  [318]  not  lialile.  The  principal  point  for  considera- 
tion will  l^e,  whether  a  previous  case  between  the  same  parties  (7  M.  &  W.  127)  was  well 
decided.  In  that  case  the  Court  of  Exchequer  held,  that,  if  an  agreement  for  a  year 
was  entered  into,  and  one  of  the  co-tenants  held  over  after  the  terra,  the  others  would 
be  liable  to  the  landlord.  It  is  submitted  that  that  is  not  law.  In  the  Court  below, 
in  the  present  case,  Parke,  B.,  expressed  a  doubt  of  the  correctness  of  the  former 
decision  (9  M.  &  W.  447).  [He  read  the  judgment  of  Parke  B.,  as  stated  9  M.  &  W. 
447.]  That  judgment  is  conclusive  in  a  Court  of  error,  that  this  verdict  cannot  be 
supported  ;  for,  1st,  as  a  co-tenant,  the  defendant  Tancred  was  liable  only  to  the  end 
of  the  term  ;  and,  2ndly,  he  was  not  liable  as  a  paitner,  for  no  partnership  is  shewn. 
The  verdict  does  not  shew  that  Tancred  ever  assented  to  the  acts  nf  his  co-tenants 
after  January,  1839,  when  he  ceased  to  be  a  director.  If  Tancred  is  liable  to  this 
extent  in  use  and  occupation,  he  would  equally  have  been  liable  in  ejectment  or 
trespass,  for  the  simple  act  of  holding  over  is  a  tort.  Under  the  stat.  11  Geo.  2,  c.  19, 
a  party  is  hable  m  use  and  occupation,  who  holds  or  occupies.  In  Xauh  v.  Tathch 
(2  H.  Bl.  323),  Eyre,  C.  J.,  says,  that  "the  statute  meant  to  provide  an  easv  remedy 
ni  the  smiple  case  of  actual  occupation,  leaving  other  more  complicated  eases  to  their 

(a)  Before  Tindal,  C.  J.,  Patteson,  J.,  Williams,  J.,  Coleridge,  J.,  Coltman,  J.,  and 
Lrskine,  J. 
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ordinary  remedy : "  and  again  he  says,  "  if  a  party  can  recover  at  all,  in  this  form  of 
action,  against  one  man  for  use  and  occupation  by  another,  it  mast  be  upon  the  ground 
of  that  occupation  having  l)een  permitted  at  his  re<iuest,  and  that  request  must  he 
proved."  Thi.s  special  verdict  does  not  find  that  Tancred  ever  requested  Christy  to 
allow  Thompson  to  occupy,  or  that  he  did  any  act  assenting  to  snch  occupation. 
Christy  may  have  a  remedy  against  Tancred  for  not  delivering  up  possession  at  the 
end  of  the  term,  but  the  question  is,  whether  he  is  liatile  in  this  action  [319]  for  use 
and  occupation.  Natmi  v.  To~er  (1  C.  M.  &  K.  172)  is  an  authority  in  favour  of  the 
plaintiffs.  So,  in  Hoiv  v.  Kcnmit  (Z  Ad.  &  E.  666;  5  Nev.  &  M.  1),  Littledale,  J., 
says,  "  In  an  action  for  use  and  occupation,  it  must  be  shewn  that  the  defendants,  in 
fact,  occupied  : "  and  Patteson,  J.,  says,  "  I  view  this  as  the  case  of  an  action  for  use 
and  occupation.  No  person  can  be  sued  in  that  form  who  does  not  use  and  occupy." 
There  is  nothing  in  this  special  verdict  to  shew  that  Tancred  did  occupy.  The  cases 
relied  on  by  the  other  side  are  HanUn;/  v.  C'rctlwrn  (1  Esp.  57)  and  Bull  v.  Sibbs  (8  T.  R. 
327),  but  those  cases  have  no  application,  as  they  were  cases  where  the  tenant  put  an 
under-tenant  into  possession.  [Coltman,  J.  The  measure  of  damages  might  be  very 
difterent  in  an  action  for  use  and  occupation,  and  in  an  action  for  not  delivering  up 
possession  at  the  end  of  the  terna.]  Certainly.  The  other  side  will  rely  also  on  Hurley 
V.  Brofiihuj  (1  Stark.  N.  P.  C.  4.5.5)  and  Ward  v.  Mason  (9  Price,  291),  as  shewing  that 
where  an  occupation  is  proved,  there  is  a  presumption  of  a  continuance  of  the  occupa- 
tion. But  those  cases  do  not  bear  out  that  proposition,  but  merely  shew  that  where 
a  tenancy  is  proved,  the  occupation  is  presumed  to  continue.  Here  no  occupation  is 
.shewn  by  Tancred,  other  than  that  during  the  continuance  of  the  lease.  But  Freenuxn 
v.  Jurij  (1  M.  &  M.  19)  is  a  later  authority  and  is  opposed  to  the  dicta  in  those  cases. 
It  is,  therefore,  submitted,  that  no  one  case  can  be  found  in  the  books,  nor  even  any 
dictum,  that  a  co-tenant,  after  the  term,  holding  over  alone,  can  make  another  co-tenant 
liable  to  the  landlord  in  this  form  of  action. 

But,  secondly,  the  special  verdict  does  not  find  that  Tancred  ever  was  a  partner 
in  the  banking  company,  or  continued  so  at  the  time  this  liability  was  incurred. 
[Tindal,  C.  J.  It  says  they  were  provisional  directors,  but  never,  [320]  in  fact, 
signed  the  deed  of  settlement.]  That  is  so,  but  the  mere  taking  of  scrip  would  not 
make  Tancred  liable  as  a  partner.  For  v.  Clifton  (6  Bing.  776  ;  4  M.  &  P.  676)  and 
the  late  case  of  Fox  v.  I'rifh  (1  Car.  &  Marsh,  502)  is  to  the  same  effect.  No  liability 
is,  therefore,  shewn  on  the  ground  of  partnership. 

But  even  if  it  had  appeared  that  Tancred  was  a  partner  in  the  banking  company 
with  Thompson,  that  would  not  have  been  sufficient  to  fix  Tancred  ;  for  the  holding 
over  was  an  act  of  trespass,  and  one  partner  cannot  make  his  partner  a  trespasser, 
unless  such  partner  authorize  the  trespass,  or  afterwards  give  his  express  assent  to 
it.  Petrie  v.  Lavtont  (ibid.  93).  Then  as  to  the  former  judgment,  if  admissible 
at  all,  which  is  denied,  it  cannot  be  put  higher  than  this,  that  it  is  evidence  from  which 
an  inference  may  be  drawn.  Jone-tv.  lieyuokU  (7  C.  &  P.  335).  No  liability  is,  therefore, 
shewn  on  this  special  verdict  against  Tancred,  and  either  the  judgment  below  must  be 
reversed,  or  a  venire  de  novo  awarded. 

R.  V.  Richards  (Peacock  with  him),  contra.  The  form  of  the  contract  in  this  case 
has  not  been  adverted  to  on  the  other  side.  The  demise  is  not  to  the  defendants 
as  directors,  but  to  them  in  their  individual  capacity.  The  verdict  states,  that  they 
were  let  into  possession  on  the  19th  July,  1838,  and  actually  occupied  for  the  purpose 
of  the  banking  company.  Tancred's  retirement  from  the  direction  was  immaterial. 
Thompson  continued  a  director,  and  the  premises  were  held  with  the  assent  of  all. 
It  does  not  appear  that  the  premises  were  given  up,  or  ever  offered  so  to  be.  Then 
there  is  the  admission  from  the  payment  into  Court  in  the  former  action.  [Patteson,  J. 
So  far  as  the  inference  is  from  the  payment  into  Court,  it  is  directly  against  you  ;  one 
cannot  escape  from  the  conclusion,  that  the  payment  into  Court  was  for  a  quarter's 
rent  up  to  the  time  of  [321]  the  end  of  the  term,  with  the  insurance  added.  The 
particulars  are  no  part  of  the  pleadings,  although  they  have  got  into  this  special 
verdict.]  But  it  is  immaterial  to  the  case  whether  there  was  a  partnership  or  not. 
Tancred  was  a  joint  contractor,  and  was  bound  to  give  up  possession.  Although  there 
was  no  actual  occupation,  he  was  still  liable  :  I'inero  v.  Jwlson  (6  Bing.  206  ;  3  M.  & 
P.  497),  Bull  V.  ^7W«  (8  T.  R.  327).  He  has  permitted  the  other  parties  to  occupy  ; 
and  what  is  there  to  shew  that  he  did  not  use  the  premises  ?  Ihbs  v.  Rkhankon 
(9  A.  &  E.  849 ;  1  Per.  &  D.  618),  is  in  point.     [Erskine,  J.     That  was  the  case  of  a 
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holding  In'  iinder-tenants.  Coltman,  J.  The  verdict  does  not  say  that  the  holding 
over  by  the  banking  company  was  by  the  co-tenants.  They  might  have  been  let  in 
as  under-tenants  to  Tjincred.]  That  brings  it  within  the  authority  of  Ibhs  v.  Bidiardsm. 
[Patteson,  J.  There  the  under-tenant  was  put  into  possession  hy  the  defendant ;  here 
they  all  had  a  right  to  the  occupation,  and  not  through  Tancred's  permission.]  There 
is  nothing  in  the  special  verdict  to  shew  that  Tancred  did  not  go  on  these  premises 
daily.  [Cresswell,  J.  When  did  the  bank  begin  to  occupy  ?  The  verdict  states  that 
the  bank  continued  to  occupy  under  the  plaintifl',  but  not  when  it  began  so  to  do.]  It 
is  a  necessary  inference  that  it  began  to  occupy  when  the  defendant  was  let  into 
possession.  [Cresswell,  J.  I  cannot  draw  inferences  in  a  special  verdict.  Unless  it 
is  pnesumptio  juris  et  de  jure,  it  is  not  found.]  A  sufhcient  joint  liability  is  shewn. 
In  Hirst  v.  Horn  (6  M.  &  W.  393),  it  was  held,  that  one  joint-tenant  might  be  liable 
for  double  value,  for  the  wilful  holding  over  of  another  joint-tenant.  So  in  Jenner  v. 
Clegy  (1  M.  &  Kob.  215),  it  was  held,  that,  although  a  landlord  could  not  distrain  on 
parties  holding  over,  yet  he  may  recover  the  double  value,  or  bring  an  action  for  use 
and  occujjation.  The  case  of  Freeman  v.  Jury  [322]  does  not  bear  the  construction  put 
upon  it  on  the  other  side.  It  being  found  that  Tancred  once  occupied,  he  should  have 
shewn  that  he  dissented  from  the  occupation.  [Patteson,  J.  If  dissent  would  have 
relieved  him,  and  assent  would  have  fixed  him,  the  verdict  may  be  worth  nothing.]  It 
is  found  that  the  banking  company  continued  to  occup}'  the  premises.  [Patteson,  J. 
As  to  continuing  to  occupy,  the  first  holding  was  under  the  agreement  for  a  year,  and 
b}'  which  they  were  to  be  entitled  to  a  lease  for  twentv-one  years,  on  giving  a  month's 
notice.  The  continuing  to  occupy,  therefore,  could  not  be  under  the  agreement. 
Besides,  whether  the  occupation  was  by  the  assent  of  Christy  is  not  found.]  He 
refused  to  take  the  key. 

Erie,  in  reply.  The  case  on  the  other  side  is  simply  this : — a  lease  to  two,  one 
holding  over,  both  liable  for  use  and  occupation.  No  authority  for  that  can  be  cited 
before  the  first  case  between  these  parties,  and  that  case  has  already  been  dissented 
from  by  the  Court  below.  As  to  Ilibs  v.  RicharcUon  (9  A.  &  E.  849  ;  1  Per.  &  D.  618), 
it  will  be  found,  on  looking  at  it,  that  the  lessee  distrained  on  his  under-tenant  after 
the  term.  [Cresswell,  J.  But  for  rent  due  before.]  Yes,  but  he  could  not  have 
distrained  unless  his  interest  continued,  for  the  stat.  8  Anne,  c.  14,  s.  6,  says,  "if 
the  landlord's  interest  continues,"  he  shall  have  a  right  to  distrain  after  the'  term. 
[Patteson,  J.  There  is  this  distinction  between  under-tenants  and  co-tenants,  that 
the  lessee  can  proceed  against  his  under-tenant  to  get  him  out  of  the  premises  :  hut 
what  power  has  he  to  proceed  against  his  co-tenant  to  get  him  out  of  possession? 
What  would  be  the  form  of  action  ?]  There  is  this  mode  of  illustrating  it.  Suppose 
Thompson  had  remained  in  possession  for  twenty  years,  paying  no  rent,  and  making; 
no  acknowledgment  of  Christy's  title,  would  he"  not  acquire  a  right  against  [323] 
Christy^  and  supposing  he  did,  would  Tancred  have  gained  any  interest  by  it  I 
[Patteson,  J.  The  question  would  have  been  still,  who  occupied  ?]  Certainlv,  and 
that  is  not  found  in  the  special  verdict.  [Patteson,  J.  So  at  present  it  appears  to 
me.]     A  venire  de  novo  must,  therefore,  at  all  events  be  awarded. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

TiND.VL,  C.  J.  This  was  an  action  for  the  use  and  occupation  of  certain  premises, 
subsequent  to  Michaelmas  1839.  Christy,  the  defendant  in  error,  had  let  them  to 
the  plaintiffs  in  error  and  others  for  a  vear  certain,  bv  a  written  agreement,  which 
expned  at  Midsummer  1839.  The  special  verdict  finds  that  the  lessees  were  the 
provisional  directors  of  a  banking  company,  that  one  of  the  plaintiffs  in  error,  Tancred, 
ceased  to  be  a  director  in  January,  1839,  long  before  the  expiration  of  the  vear,  and 
that  the  premises  continued  to  be  occupied  by  the  banking  company  after 'the  vear, 
for  which  occupation,  subsequent  to  one  year,  compensation  was  sought  to  be  recovered 
in  the  action.  But  the  special  verdict  is  entirely  silent  as  to  Tancred's  assenting  to 
such  occupation,  and  as  to  his  being  or  not  beinsjat  anv  time  a  partner  in  the  companv. 
U  e  are  of  opinion  that  it  is  essential  to  the  due  determination  of  this  case,  that  those 
tacts  should  be  found  one  way  or  the  other.  If  there  was  no  direct  evidence  in  respect 
ot  them,  still  they  are  inferences  of  fact,  which  must  be  drawn  one  way  or  the  other 
from  the  other  facts  stated,  and  those  inferences  must  be  drawn  bv  the  jurv,  and 
rannot  be  drawn  by  a  Court  of  error.  It  appears  that  the  artrument  in  the  Court  of 
Jixehequer  was  upon  a  case  reserved,  and  not  on  a  special  verdict,  so  that  the  Court 
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below  was  at  liberty  to  draw,  and  it  appears,  by  the  judgment  reported,  did  draw, 
inferences  of  fact,  the  propriety  of  which  we  do  not  [324]  in  the  least  question.  But 
unfortunately  we  are  not  at  lilierty  to  do  the  same  upon  this  special  verdict,  which  is 
so  imperfect  that  we  cannot  give  any  judgment  upon  it,  and  we,  therefore,  hold  that, 
there  must  be  a  \enire  de  novo  awardeil,  as  was  done  in  the  case  of  11.  v.  Tmll'ord  and 
Others  (8  Bing.  20-t ;  1  M.  &  Scott,  401  ;  2  C.  &  J.  265). 
Venire  de  novo. 

Acton  r.  Blundell  and  Another. («)  Exch.  Chamber.  1843. — The  owner  of 
land  through  which  water  flows  in  a  subterraneous  course,  has  no  right  or  interest 
in  it  which  will  enable  him  to  maintain  an  action  against  a  hmdowner,  who,  in 
carrying  on  mining  operations  in  his  own  land  in  the  usual  maimer,  drains  away 
the  water  from  the  land  of  the  tirst-mentioned  owner,  and  lays  his  well  dry. — 
Qutere,  if  the  well  had  been  ancient,  whether  there  would  have  been  any 
difference. 

[S.  C.  13  L.  J.  Ex.  289.  Approved,  Chnsemorc  v.  Eicharch,  1859,  7  H.  L.  C.  349 ;  New 
Hirer  Conqxmi/  v.  Johnson,  1860,  2  El.  &  El.  435.  Adopted,  Grand  Jvndion.  Canal 
ComjMnij  V.  Shugar,  1871,  L.  R.  6  Ch.  App.  487;  In  re  Trufm-t ;  Trajfml  v.  Blanc, 
1887,  36  Ch.  D.  618.  Applied,  JTest  Cumberland  Iron  Company  v.  Kenyan,  1877, 
6  Ch.  D.  780;  Ballard  v.  Tomlinson,  1884,  26  Ch.  D.  202;  Bower  v.  Sandford,  1889, 
5  T.  L.  E.  573;  M'Eroy  v.  Great  Northern  Railway  Comixmy  of  Ireland,  [1900] 
2  Ir.  R.  332 ;  Bradford '  Corporation  v.  Ferrand,  [1902]  2  Ch.  655.  Followed, 
Ballacorkish  Silrer,  ttc.,  Company  v.  Dmnbell,  1873,  L.  R.  5  P.  C.  60.  Distinguished, 
Ballard  v.  Tomlinson,  1885,  29  Ch.  D.  125.  Dissented  from,  Dickinson  v.  Grand 
Junction  Canal  Company,  1852,  7  Ex.  282.  Considered,  Broadbcnt  v.  Bnmshottom, 
1856,  11  Ex.  602  ;  Jordeson  v.  Sutton,  &c.,  Gaa  Company,  [1899]  2  Ch.  248.  Explained, 
Bradford  Corporation  v.  Pickler,  [1894]  3  Ch.  66;  Salt  Union  Limited  v.  Brunner, 
Mond  and  Company,  [1906]  2  K.  B.  832.] 

Case.  The  first  count  of  the  declaration  stated,  that  the  plaintiff,  before  and  at 
&c.,  was,  and  from  thence  hitherto  has  been,  and  still  is,  lawfully  possessed  of  certain 
closes,  with  divers  mills,  factories,  buildings,  and  wells  thereon,  with  the  appurtenances, 
situate  &c.,  wherein  and  whereby  he  the  plaintiff'  carried  and  still  carries  on  the  trade 
or  liusiness  of  a  cotton-spinner,  and  for  the  working,  occupying,  and  using  which  said 
mills,  factories,  buildings,  and  wells,  he  the  plaintiff,  before  and  at  the  time  of  com- 
mitting the  grievances  hereinafter  mentioned,  used  and  applied  the  water  of  certain 
under-ground  springs,  streams,  and  water-courses,  and  by  reason  thereof,  before  and 
at  the  time  of  committing  such  grievances,  of  right  ought  to  have  had  and  enjoyed, 
and  still  of  right  ought  to  have  and  enjoy,  the  benefit  and  advantage  of  the  water  of 
the  said  springs,  streams,  and  watercourses,  which,  during  all  that  time,  of  right  ought 
to  have  run,  flowed,  and  percolated,  and  until  &c.,  of  right  had  run,  flowed,  and 
percolated,  and  still  of  right  ought  to  run,  flow,  and  percolate  into  the  said  closes 
[325]  and  premises  of  the  plaintifl',  for  supplying  the  same  closes  with  water  for  the 
working,  occupying,  and  using  the  said  mills,  factories,  buildings,  and  wells,  and  for 
the  convenient  use  and  occupation  of  the  said  closes  with  the  appurtenances.  Breach, 
that  the  defendants  sunk  divers  pits,  shafts,  holes,  and  tunnels,  near  to  the  said  closes 
and  premises,  and  erected,  put  down,  and  worked  divers  engines  and  pumps  in  and 
near  the  said  pits  &c.,  and  kept  and  continued  &c.,  and  by  means  as  well  of  the  digging 
of  the  said  pits  &c.  and  the  working  of  the  said  engines,  as  of  the  continuing  the  said 
several  pits  &c.,  diverted  and  carried  away  from  the  said  closes  and  premises  of  the 
said  plaintiff  the  water  of  the  said  springs,  streams,  or  watercourses,  and  hindered 
and  prevented  the  same  from  running,  flowing,  and  percolating  in  and  along  their 
usual  courses,  and  in  their  usual  manner  and  quantities,  to  the  said  closes  &c.,  and 
supplying  the  same  with  water  for  the  working  &c.  the  said  mills,  factories,  buildinijs, 
and  wells,  and  foi-  the  convenient  use  and  enjoyment  of  the  said  closes  with  the 
appurtenances,  as  the  same  of  right  ought  to  have  done  &c.,  and  thereby  &c. 

The  second  count  alleged,  that  the   plaintifl',   before  &e.,   was  and  from  thence 

(«)  The  judgment  in  this  case  was  delivered  on  the  18th  of  May,  1843,  but  the 
case  has  been  unavoidably  postponed. 
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hitherto  hath  been  and  still  is  lawfully  possessed  of  a  certain  close,  buildings,  and 
premises  &c.,  within  which  was  a  certain  spring  and  well  of  water,  and  the  plaintiff, 
by  reason  of  the  possession  of  the  said  close  iic,  still  of  right  ought  to  have  the  use, 
benefit,  and  enjoyment,  of  the  water  of  the  said  spring  and  well,  for  the  convenient 
and  beneficial  occupation  of  the  said  close  &c.,  and  for  supplying  the  same  with  water 
for  the  necessary  purposes  thereof.  Breach,  that  the  defendants  wrongfully  &c. 
drained,  drew  off',  pumped,  and  carried  away  the  water  of  the  said  spring  and  well, 
and  caused  the  same  to  run,  flow,  and  percolate  out  of  and  away  from  the  said  well, 
and  out  of  and  away  from  the  said  close  &c. ;  and  the  said  well  thereby  became,  and 
during  all  the  time  aforesaid  continued  to  be,  and  still  is,  empty  and  dry,  whereby  &c. 
[326]  Pleas,  first,  not  guilty  :  secondly,  to  the  first  count,  that  the  plaintiff  did 
not  liefore  or  at  &c.  use  or  apply  the  said  water  of  the  said  underground  springs, 
streams,  and  watercourses  for  the  working  and  occupying  and  using  the  said  mills 
&c.,  as  in  that  count  mentioned,  and  ought  not  of  right  to  have  had  and  enjoyed  the 
benefit  of  the  said  water  &c.,  and  that  the  said  water  &c.  ought  not  of  right  during 
that  time  in  the  said  first  count  mentioned  to  have  run,  Howed,  or  percolated,  nor, 
until  the  commencing  of  the  supposed  grievances,  had  of  right  run,  flowed,  or  percolated 
into  the  said  closes  &c.,  for  supplying  the  said  closes  with  water  for  the  working, 
occupying,  and  using  the  said  mills,  factories,  buildings,  and  wells,  and  for  the  con- 
venient use  and  occupation  of  the  same  closes,  modo  et  forma.  Thirdly,  to  the  second 
count,  that  the  plaintiff,  by  reason  of  the  possession  of  the  said  close  &c.,  had  not  of 
right,  nor,  at  the  time  of  the  plaintiff's  declaring,  ought  he  to  have  had  the  use,  benefit, 
and  enjoyment  of  the  said  water  of  the  said  spring  and  well  for  the  conveniettt  and 
beneficial  occupation  of  the  said  close  &c.,  and  for  the  supplying  the  same  with  water 
for  the  necessary  purposes  thereof,  modo  et  forma.  On  both  which  pleas  i.ssues  were 
joined. 

The  cause  came  on  to  be  tried  before  Eolfe,  B.,  at  the  Liverpool  Spring  Assizes, 

1S41,  when  (as  it  was  stated  in  the  bill  of  exceptions  on  which  this  writ  of  error  was 

brought)  the  plaintiff's  counsel  gave  in  evidence  (inter  alia)  that  the  plaintiff"  was  the 

owner  and  in  possession  and  occupation  of  a  piece  of  land,  with  a  cotton  mill  erected 

thereon,  situate  in  a  street  called  the  Wallgate,  in  the  town  of  Wigan,  in  which  mill 

he  carried  on  the  business  of  a  cotton-spinner  with  one  John  Acton  ;  that  the  said  land 

and  mill  formerly  for  many  years  belonged  to,  and  were  occupied  by,  one  Thomas 

Hardmau  up  to  his  death,  which  occurred  in  the  year  1S37  ;  that  from  and  after  his 

death,  the  said  land  and  mill  belonged  to  and  were  [327]  occupied  by  one  John  Acton 

deceased,  up  to  his  death,  which  occurred  in  the  year  1839,  and  that  from  and  after 

his  death  the  plaintiff  became  and  was  such  owner  and  occupier  as  aforesaid,  and 

continued  such  owner  and  so  in  possession  and  occupation,  from  thence  to  the  time 

of  the  trial.     That  within  twenty  years  before  the  commencement  of  the  suit,  namely, 

in  the  latter  end  of  the  year  1821,  and  whilst  the  said  Thomas  Hardman  was  such 

owner  and  in  possession  and  occupation  as  aforesaid,  he  the  said  Thomas  Hardman 

sunk  and  made  in  the  said  land  a  certain  well,  and  that  by  iiieans  of  such  well  he  the 

said  Thomas  Hardman,  from  the  time  of  such  sinking^  and  the  said  John  Acton 

deceased,  and  the  plaintifi',  during  the  time  they  were  respectively  such  owners  and 

so  possessed  as  aforesaid,  did  from  time  to  time,  according  to  their  convenience,  raise, 

draw,  and  procure  from  and  out  of  such  well,  water  for  supplying  and  working  the 

said  mill  with  the  appurtenances,  and  for  the  convenient  use  and  occupation  of  the 

same ;  that  the  well  was  originally  sunk  to  the  depth  of  about  eighteen  yards,  and 

the  supply  of  water  from  it  was  then  sufficient  for  the  purposes  of  t1ie  said 'mill ;  that 

m  the  year  1833  and  1834  the  supply  of  water  from  the  well  was  defective,  and  that 

the  said  Thomas  Hardman,  the  then  occupier  of  the  mill,  in  the  latter  year  deepened 

the  well  about  three  yards,  and  the  supply  of  water  from  it  was  again  sufficient  for 

the  purposes  of  the  mill,  and  continued  to  be  so  until  the  year  1837  ;  that  in  that 

year  the  defendants  sunk  a  coal-pit  in  the  glebe  land  belonging  to  the  rectory  of 

\\  igan,  of  which  glebe  land  the  defendant  Blundell  was  then,  and  from  thence  hitherto 

has  been,  lessee  from  the  rector,  under  the  provisions  of  an  act  of  Parliament  passed 

m  that  year :  that  the  said  coal-pit  was  about  three  quarters  of  a  mile  from  the  said 

mill ;  that  when  the  said  pit  was  sunk  to  a  certain  depth,  namely,  about  thirty-five 

3'ards,  the  water  ceased  to  flow  in  the  well,  and  so  continued  for  a  period  of  about  six 

naonths  during  which  time  the  pit  was  worked,  and  the  [323]  owner  and  occupier  of 

the  mill  obtanied  water  from  other  souices,  for  the  working  of  the  said  mill ;  that 
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during  that  period  the  well  was  again  deepened  about  six  yai'ds  by  the  said  .John 
Acton  deceased,  the  then  owner  and  occupier  of  the  mill ;  that  at  the  end  of  that 
period  the  pit  ceased  to  he  worked  for  a  short  interval,  daring  which  interval  the 
water  rose  in  the  well  again;  that  afterwards,  viz.,  in  1838,  the  working  of  the  pit 
commenced  again,  and  has  continued  ever  since ;  that,  soon  after  the  water  left  the 
well  as  last  aforesaid,  the  well  was  again  deepened  by  the  then  owner  and  occupier  of 
the  mill,  by  about  twelve  yards  more,  and  that  the  water  rose  in  the  well  again,  and 
by  the  stroke  of  the  plaintiff's  engine-pump  being  shortened,  and  by  the  aid  of  a  lodge 
or  reservoir  made  on  the  plaintiff's  land,  was  sufficient  for  the  purposes  of  the  mill, 
and  continued  to  be  so  until  December,  1840,  when  the  water  again  ceased  to  How  in 
the  well ;  that  in  the  same  year  the  defendants  sunk  another  coal-pit,  called  the  engine- 
pit,  in  the  said  glebe,  about  735  yards  distant  from  the  said  well ;  that,  whilst  the 
pit  was  working,  the  water  began  to  fail  again,  viz.,  in  September  1840,  and  in 
December  following  it  became  insufficient  for  the  purposes  of  the  mill,  and  the  plaintiff', 
from  that  time  to  the  commencement  of  this  action,  was  obliged  to  procure  watei-  from 
other  sources  for  the  purposes  of  his  mill ;  and  that  the  defendants  have  continued  to 
work  the  said  pits,  which  were  sunk  and  made,  and  have  always  been  worked,  in  the 
usual  and  proper  manner ;  and  that  the  said  pits  have  been  drained  by  steam  engines, 
in  order  to  win  and  get  the  cannel  coal  there ;  that,  when  the  last^mentioned  pit  had 
been  sunk  to  a  considerable  depth,  and  before  it  had  reached  and  extended  so  deep  as 
the  stratum  of  the  said  cannel  coal,  namely,  at  the  depth  of  about  eighty  yards  from 
the  surface,  large  quantities  of  water  sprang  out  from  a  stratum  of  rock,  which  lay 
at  that  depth,  and  was  penetrated  in  the  sinking  of  the  same  pit ;  that,  until  the  last- 
[329]-mentioned  pit  was  sunk  down  to  that  stratum  of  rock,  little  or  no  water  was 
found  in  the  pit ;  that  in  that  district  where  the  said  well  and  the  pits  are  situate, 
the  mineral  strata  dip  is  about  one  yard  in  seven  yards ;  that  the  first-mentioned  pit, 
with  reference  to  the  said  well,  is  upon  the  rise  of  the  said  strata,  and  the  engine  and 
pit  on  the  dip  ;  that  the  level  of  the  bottom  of  the  said  new  engine-pit  is  lower  than 
the  bottom  of  the  said  well;  that,  previous  to  the  sinking  of  the  said  well  in  1821, 
the  said  mill  was  worked  and  supplied  with  water  fi'om  a  well  about  nine  yards  deep, 
in  a  garden  near  the  said  mill,  but  not  being  the  property  of  the  said  Thomas  Hardmaii, 
John  Acton,  or  the  plaintiff";  that  the  last-mentioned  well  was  entirely  in  the  strata 
of  soil  and  clay,  and  did  not  penetrate  or  reach  any  rock,  and  that  the  water  in  the 
last-mentioned  well  has  continued  to  ffow  as  usual. 

The  plaintiff'  gave  evidence  tending  to  shew,  from  the  nature  of  the  strata  lying 
between  the  well  in  question  and  the  pits  sunk  by  the  defendants,  and  which  strata 
consisted  of  porous  rocks,  that  the  failure  of  the  water  in  the  well  arose  wholly  or 
partially  from  the  sinking  the  engine  pit ;  and  that,  by  reason  of  the  premises,  the 
plaintiff  had  been  put  to  and  incurred  great  pecuniary  loss  and  damage. 

The  bill  of  exceptions  then  stated,  that  "the  defendants'  counsel  insisted,  before 
the  said  learned  Baron,  that  the  said  several  matters  so  produced  and  given  in  evidence 
on  the  part  of  the  said  plaintiff  were  not  sufficient,  and  ought  not  to  be  admitted  as 
evidence  to  the  jury,  to  entitle  the  plaintiff'  to  a  verdict  on  any  material  point  of  the 
said  issues  secondly  and  lastly  above  joined,  and  that  they  shewed  that  the  said  second 
and  last  issues  ought  wholly  to  be  found  for  the  defendants.  And  to  this  the  counsel 
of  the  said  plaintiff  did  then  and  there  insist  &c.  that  the  said  several  matters  were 
sufficient,  and  ought  to  be  admitted  as  evidence  to  the  jury,  to  entitle  the  said  plaintiff 
to  a  verdict  on  the  said  issues  secondly  and  lastly  above  joined,  [330]  or  on  a  material 
part  thereof,  and  that  they  did  not  shew  that  the  said  issues  ought  to  be  found  wholly 
for  the  defendants.  And  that  the  said  learned  Baron  did  then  and  there  declare  and 
deliver  his  opinion  to  the  jury,  that,  assuming  that  the  defendants  were  guilty  cjf  the 
grievances  alleged  in  the  declaration,  yet,  if  they  did  proceed  and  act  in  the  usual  and 
proper  manner  on  the  land  of  the  defendant  Blundell  for  the  purpose  of  working  and 
winning  a  coal  mine  therein,  they  might  lawfully  do  so  ;  that  the  law  had  made  no 
provision  against  it ;  and  that  the  evidence  was  not  sufficient  to  support  the  allegations 
traversed  by  the  second  and  third  pleas,  so  as  to  entitle  the  plaintiff's  to  a  verdict  on 
those  pleas,  and  in  such  case  tho.se  issues  ought  to  be  found  for  the  defendants :  upon 
which  the  plaintiff''s  counsel  excepted  to  the  said  opinion,  and  the  jury,  in  pursuance 
of  the  direction,  found  a  verdict  for  the  defendants  on  the  second  and  last  issues,  having 
been  discharged  for  finding  a  verdict  on  the  plea  of  not  guilty." 

Assignment  of  errors,  and  joinder  in  error. 

Ex.  Div.  vni.— 39* 
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The  plaintift's  points  for  argument  were,  that  the  ruling  of  the  learned  Judge  at 
the  trial  was  erroneous  ;  that  there  was  sufficient  to  warrant  the  jury  in  finding  a 
verdict  for  the  plaintiff  on  the  second  and  last  issues  ;  and  that  the  plaintiff  was  entitled 
to  use  the  water,  unless  the  defendants  could  shew  some  right  or  justifieatioii  for 
drawin"  it  away,  beyond  the  working  of  coals  on  the  lands  of  them  or  one  of  them. 

The'defendants'  points  were,  that  they,  in  right  of  the  defendant  Blundell,  had  a 
right  to  sink  pits  and  shafts,  and  pump  iip  the  water  in  the  usual  and  proper  manner 
iov  the  purpose  of  winning  and  getting  coals  from  the  coal  seams  of  the  said  Blundell, 
in  the  lands  in  which  the  said'pits  and  shafts  were  sunk,  notwithstanding  those  pro- 
ceedings had  the  effect  of  diminishing  the  spring  of  water  in  the  plaintiff's  well ;  that 
well  not  having  been  sunk,  made,  or  "enjoyed  for  the  space  of  twenty  years  before  the 
com-[331]-men"cement  of  this  action.  Also,  that,  even  though  the  plaintiff's  well  had 
been  made  and  enjoyed  more  than  twenty  years  before  the  commencement  of  the 
suit,  yet  that,  inasmuch  as  the  spring  of  water  therein  was  an  underground  spring, 
and  one  of  which  the  defendants  and  those  under  whom  they  claimed  had  no  notice, 
no  right  to  the  same  was  acquired  as  against  the  owners  or  occupiers  of  the  mines  in 
the  land  of  the  defendant  Blundell,  so  as  to  prevent  those  owners  and  occupiers  from 
winning  and  working  those  mines,  notwithstanding  those  operations,  when  carried  on 
in  the  usual  and  proper  manner,  might  have  the  effect  of  diminishing  the  flow  of  water 
in  the  plaintiff's  well. 

There  was  another  point,  turning  on  the  statute  under  which  the  defendant 
Blundell  held  the  mines,  but  it  was  abandoned  on  the  argument. 

The  case  was  argued  on  the  1st  December  1S42,  by 

Cowling,  for  the  plaintiff.  Laying  the  general  issue  out  of  the  case,  it  appears  by 
the  evidence  that  the  defendant  Bluncleli,  by  sinking  the  engine-pit  in  his  own  land, 
and  using  the  steam  engine  to  pump  up  the  water,  has  drained  away  and  entirely 
abstracted  the  water  which  would  otherwise  have  supplied  the  plaintiff's  well  in  his, 
the  plaintiff's,  land.  It  appears  also  that  the  plaintiff's  well  was  sunk  within  twenty 
years,  and  the  defendants'  coal-pits  still  more  recentl}%  so  that  neither  party  can  have 
gained  a  right  by  lapse  of  time.  It  is  submitted  that,  under  this  state  of  circumstances, 
the  direction  of  the  learned  Judge  was  incorrect  in  point  of  law.  Xo  doubt,  generally 
speaking,  a  party  may  sink  pits  and  work  the  coal  in  his  own  land,  and  there  is  no 
provision  against  it ;  but  that  is  an  imperfect  view  of  the  case.  The  law  does  not  say 
that  a  party  may  so  work  whatever  the  consequences  may  be,  or  how  far  soever  beyond 
the  property  of  the  party  the  effects  may  extend  :  it  does  not  give  the  part}'  an 
absolute  un-[332]-qualified  right  independent  of  all  circumstances ;  but  that  right 
must  be  subject  to  another  and  paramount  rule — sic  utere  tuo  ut  alienum  non  lajdas  : 
and  the  question  comes  to  this,  whether  there  is  any  jus  alienum  in  the  plaintiff'. 
Without  inquiring  at  present  whether  there  was  any  peculiar  privilege  on  account  of 
the  act  being  done  by  the  defendants  in  carrying  on  mining  operations,  but  assuming 
that  the  doing  of  the  act  was,  abstractedly  speaking,  lawful,  it  is  submitted  that,  if 
water  passes  in  its  natural  course  through  a  person's  land,  he  has  a  right  to  the  use 
of  it  as  it  passes,  and  to  be  protected  against  another  obstructing  it,  or  altering  the 
stream  so  as  to  prevent  such  user,  unless  the  other  has  gained  some  right  or  servitude 
(as  it  is  technically  called)  by  grant  or  otherwise ;  and  here  the  defendants  do  not 
allege  they  have  gained  any  such  right.  The  right  contended  for  by  the  plaintiff  is 
incident  to,  and  follows  from,  the  possession  and  occupation  of  the  land,  and  requires 
no  length  of  time  to  acquire  it.  Such  right  is  almost  self-evident.  The  water  is  the 
party's  as  long  as  it  is  on  his  land,  as  every  thing  is  his  that  is  above  or  below  it. 
This  is  not  disputed  as  to  water  flowing  on  the  surface  of  the  land,  but  the  question 
is  whether  it  makes  any  difference  that  it  flows  below  it.  It  cannot ;  for  the  right 
arises  from  the  occupation  of  the  land,  and  must  equally  apply  to  water  running  under 
the  surface.  Indeed,  from  the  nature  of  watercourses,  tliere  can  be  no  difference 
between  them  on  this  point,  whether  superficial  or  not ;  for  all  water  is  originally 
undeiground,  and  this  very  stream  may  at  some  distance  be  on  the  level  with  and 
flow  along  the  surface.  If  there  were  any  difference,  a  party  might  go,  even  in  the 
case  of  surface  water,  to  some  place  before  it  reached  the  "surface,  and  cut  off  the 
stream,  and,  according  to  the  argument  on  the  other  side,  he  might  do  so  with 
impunity.  All  the  authorities  treat  the  right  to  the  use  of  flowing  water  as  a  natural 
right  following  and  arising  from  the  occupation  of  the  land  itself,  and  they  make  no 
distinction  [333]  between  water  flowing  below  and  above  the  surface.     The  question 
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as  to  surface  water  arose  and  was  discussed  in  Ma-<OH  v.  Hill  (5  B.  &  Ad.    1  ;  "2  Xev. 
&  M.  747).     In  that  case,  Lord  Dennian,  J.,  in  delivering  the  judgment  of  the  Court, 
said  : — "  The  proposition  for  which  the  plaintiff  contends  is,  that  the  possessor  of  lands, 
thiough  which  a  natural  stream  runs,  has  a  right  to  the  advantage  of  that  stream 
flowing  in  its  natural  course,  and  to  use  it  when  he  pleases  for  any  purposes  of  his 
own,  not  inconsistent  with  a  similar  right  in  the  proprietors  of  the  land  aliove  and 
below — that  neither  can  any  proprietor  above  diminish  the  c:|uantity,  or  injure  the 
quality,  of  water  which  would  otherwise  descend,  nor  can  any  proprietor  below  throw 
back  the  water  without  his  license  or  grant : — and  that,  whether  the  loss  by  diversion 
of  the  general  benefit  of  such  a  stream  be  or  be  not  such  an  injury  in  point  of  law  as 
to  sustain  an  action  without  some  special  damage,  yet,  as  soon  as  the  proprietor  of 
the  land  has  applied  it  to  some  purpose  of  utility,  or  is  prevented  from  so  doing  by 
the  diversion,  he  has  a  right  of  action  against  the  person  diverting."     That  doctrine 
applies  to  this  case,  and  no  less  to  underground  than  to  surface    water.      And    in 
2  Black.  Com.  14,  water  is  stated  to  be  one  of  those  things  which  are  acquired  by 
occupancy.     "  There  are  some  few  things  which,  notwithstanding  the  general  introduc- 
tion and  continuance  of  property,  must  still  unavoidably  remain  in  common  ;  being 
such  wherein  nothing  but  an  usufructuary  property  is  capable  of  being  had  ;  and, 
therefore,  they  still  belong  to  the  first  occupant,  during  the  time  he  holds  possession 
of  them,  and  no  longer.     Such  (among  others)  are  the  elements  of  light,  air,  and 
water ;  which  a  man  may  occupy  by  means  of  his  windows,  his  gardens,  his  mills,  and 
other  conveniences ;  all  these  things,  so  long  as  they  remain  in  possession,  every  man 
has  a  right  to  enjoy  without  disturbance."     There  the  rule  of  law  is  put  upon  the 
ground  [334]  that  a  party  has  a  right  to  water  so  long  as  it  passes  through  his  laud. 
In  Surij  X.  Pigoit  (3  Bulstr.   339;  Poph.  166;  W.  Jones,   14.5;  Noy,  84),  which  was 
an  action  on  the  case  for  stopping  a  watercourse,  the  Court  held,  that  the  right  to  the 
How  of  water  is  not  extinguished  by  unity  of  ownership,  in  which  respect  it  is  dis- 
tinguished from  a  way.     Whitlock,  J.,  says  (3  Bulstr.  340),   "  There  is  a  difference 
between  a  waj',  a  common,  and  a  watercourse.     Bracton,  lib.  4,  fol.  221-2,  calls  them 
servitutes  priediales,  those  which  begin  by  private  right,  by  prescription,  by  assent,  as 
a  way  or  common,  being  a  particular  benefit  to  take  part  of  the  profits  of  the  land. 
This  is  e.xtinct  by  unity,  because  the  greater  benefit  shall  drown  the  less.    A  watercourse 
doth  not  begin  by  prescription,  nor  yet  by  assent,  but  the  same  doth  begin  ex  jure 
naturte,  having  taken  this  course  naturally,  and  cannot  be  averted."      And  Jones,  J., 
says,  "  This  watercourse  is  not  extinct  by  the  unity  of  possession,  the  same  being  a  thing 
which  ariseth  out  of  the  land,  and  no  interest  at  all  by  this  claimed  in  the  land,  but  qnod 
currere  solebat  this  way,  and  so  to  have  continuance  of  this."     And  Crew,  C.  J.,  and 
Dodderidge,  J.,  concur.  There  a  distinction  is  taken  between  a  right  of  wayor  of  common, 
and  a  right  to  the  use  of  water,  which  is  jure  nature  ;  but  no  distinction  is  taken  between 
water  below  and  above  the  surface.  It  is  treated  as  a  natural  right,  and  if  it  be  so,  how  can 
it  be  material  whether  the  stream  Hows  on  or  under  the  surface  1  Lord  Denman,  C.  J.,  in 
delivering  the  judgment  in  Mason  v.  Hill  (5  B.  &  Ad.  23),  quotes  the  Koman  Law  (2  Inst, 
tit.  1,  s.  1 ) : — "Et  quidem  naturali  jure  communia  sunt  omnium  h;ec  :  aer,  aqua  profiuens, 
et  mare,  et  per  hoc  littora  maris."     And  he  quotes  Vinnius,  in  his  Commentar^^  on  the 
Institutions,  as  explaining  the  meaning  of  the  text: — "Item  aqua  profluens,  hoc  est  aqua 
jugis,  qu;e  vel  ab  imbribus  collecta,  vel  e  venis  terne  scaturiens,  perpetuum  Huxum  agit, 
[335]  flumenque  aut  rivum  perennem  facit.     Postrerao  propter  mare,  etiam  littora 
maris.     In  hisce  rebas  duo  sunt,  qua;  jure   naturali  omnibus  competunt.     Prinuim 
communis  omnium  est  harum  rerum  usus,  ad  quern  natura  comparatiB  sunt,  tum  si 
quid  earum  rerum  per  natui'am  occupari  potest,  id  eatenus  occupantis  fit,  quatenus  ea 
occupatione  usus  ille  promiscuus  non  heditnr."     And  he  proceeds  to  describe  the  use 
of  water,  "aqua  profluens  ad  lavandum  et  potandum  unicuique  jure  naturali  concessa." 
And  in  the  Pandects, (a)  lib.  39,  tit.  iii.,  De  Aqua,  et  Aqu;e  pluviic  arcend;*,  there  are 
the   following  opinions  on   this  subject  applicable  to  the  present  case.     "Similiter 
sentiunt  Sabinus  et  Cassius.     Nam  iidem  aiunt:  Aquam  pluviam  in  suo  retinere,  vel 
superfieientum  (i)  ex  vicini  in  suum  derivare,  dum  opus  in  alieno  non  fiat,  omnibus 
jus  esse.     Prodesse  enim  sibi  unusquisque,  dum  alii  non  nocet,  non  prohibetur ;  nee 
quemquam  hoc  nomine  teneri."     "  Similiter  Pomponius  :  Si  in  meo  aqua  erumpat  quae 

(a)  Potier's  ed.,  vol.  3,  p.  576-9. 

(i)  Halvand  reads  superfluentum,  note,  id. 
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ex  tuo  fuiido  veiias  biibeut :  si  eas  venas  incideris,  et  ob  id  desierit  ad  me  aqua  per- 
veiiire :  tu  non  videris  vi  fecisse,  si  nulla  servitus  mihi  eo  nomine  debita  fuerit ;  nee 
interdicto  quod  vi  aut  clam  teneris."  "  Denique  Marcellus  sciibit :  Cum  eo  qui  in 
suo  fodiens  vicini  fontem  avertit,  nihil  posse  agi  ;  nee  de  dolo  actionem :  Et  sane  non 
debet  habere  ;  si  non  animo  vicino  nocendi,  sed  suum  agrum  meliorem  faciendi  id 
fecit."  And  in  the  following  page  there  is  the  following  passage  :  "Similiter  Sabinus 
et  Cassins.  Nam  iidem  aiunt :  .Si  aqua  naturaliter  decurrat,  aqufe  pluviiv  arcendre 
actionem  eessare.  Quod  si  opere  facto  aqua  aut  in  superiorem  partem  repellitur,  aut 
in  inferiorem  derivatur ;  aquiv  pluviw  arcendte  actionem  competere."  The}^  there 
ajipear  to  la\'  down  this — that,  as  to  flowing  water,  each  party  is  entitled  to  use  it  as 
it  passes  through  his  own  land,  and  if  another  takes  away  the  water,  or  draws  it  of}', 
an  action  is  maintainable  against  him.  And,  in  this  [336]  case,  by  the  act  of  the 
defendants,  the  plaintifi'  is  deprived  of  this  water  which  would  otherwise  flow  into  his 
well.  [Maule,  .1.  It  appears  to  me  that  what  Marcellus  says  is  against  you.  The 
English  of  it  I  take  to  be  this  :  if  a  man  digs  a  well  in  his  own  field,  and  thereby 
drains  his  neighbour's,  he  may  do  so,  unless  he  does  it  maliciously.]  His  language  is 
to  be  construed  according  to  the  state  of  things  at  the  period  he  used  it.  Mining  was 
then  altogether  unknown,  at  least  on  the  scale  and  with  the  means  now  applied  to  it. 
He  meant  therefore,  probably,  digging  a  well  in  order  to  obtain  access  to  the  stream, 
that  he  might  use  it  for  occupation  purposes  :  and  it  may  be  admitted,  without  pre- 
judice to  the  plaintiff's  case,  and  indeed  is  rather  part  of  it,  that  the  occupiers  of  the 
land  have  a  right  to  use  the  water  flowang  through  it  for  occupation  purposes,  though 
such  use  may  possiblj',  and  in  rare  instances,  prejudice  their  neighbours.  Such  use, 
however,  is  very  different  from  that  in  the  present  case,  where,  by  means  of  steam- 
engines,  &c.,  tiae  defendants  continually  abstract  all  the  water  from  the  plaintift''s 
land.  That  the  Komans  knew  little  about  cutting  oft'  or  using  under-ground  currents 
of  water  appears  from  their  use  of  aqueducts.  [Maule,  J.  That  is  not  conclusive  ;  it 
is  certain  they,  in  some  instances,  used  water-pipes  for  their  dwelling-houses.  What 
do  you  understand  by  user  for  occupation  purposes  1]  Such  purposes  as  Vinnius  refers 
to,  ad  lavandum  et  potandum,  for  the  use  of  the  family  or  cattle.  It  may  be  difficult 
to  define  the  exact  boundary  of  those  purposes  ;  the  same  difficulty  would  have 
applied  to  the  doctrine  in  Mason  v.  Hill,  and  yet  was  not  noticed  :  nor  is  it  necessary 
to  discuss  it  here.  A  right  like  the  present  seems  acknowledged  from  the  remotest 
times  ;  for  wells  have  always  been  considered  as  of  the  highest  value  :  habitations  and 
towns  have  grown  up  about  them,  and  yet,  if  the  defendants  are  right,  all  this  is  held 
at  the  caprice  of  the  owner  of  neighbouring  mines,  who  may  lay  those  wells  dry  at 
an}-  moment  they  [337]  please  ;  for  it  is  very  difficult  to  say,  that,  if  the  mine-owner 
may  do  so  within  twenty  years,  he  can  be  barred  by  any  lapse  of  time. 

Few  authorities  can  be  found,  both  in  consequence  of  the  rarity  of  such  an  occur- 
rence as  the  present  until  recentlj^  and  the  difficulty  of  bringing  satisfactory  proof 
home  to  a  defendant :  but  the  existence  of  the  right  contended  for  seems  assumed  and 
recognized  in  them,  so  far  as  any  inference  is  deducible.  Thus,  in  the  Year  Book, 
14  Hen.  8,  31,  where  an  action  on  the  case  was  brought  for  diverting  a  river,  it  is 
said  by  Row,  "  It  seems  that  here  he  shall  have  assize  of  nusance  and  not  action  on 
the  case  ;  as  if  you  stop  a  Conduit  I  shall  have  assize  of  nusance."  That  assumes  a 
right  to  the  watercouise,  otherwise  the  only  remedy  would  have  been  for  the  damage 
done  to  the  conduit  or  wateipipe  itself,  and  not  for  the  right  to  the  watercourse.  In 
Browne  v.  Best  (I  Wils.  174),  which  was  a  special  action  on  the  case  for  diverting  a 
watercourse,  the  plaintifl'  declared  upon  his  own  possession  of  the  place,  through  which 
the  water  used  to  run,  and  then  set  out  the  course  of  it,  and  stated  that  the  defendant 
digged  two  pits  and  two  ponds  partly  in  and  near  the  .said  course,  diverted  the  water 
into  those  pits,  and  made  dams  and  banks  to  the  ponds,  by  which  the  water  had  been 
diverted  in  its  ancient  course,  and  a  great  part  of  it  sunk  into  those  ponds,  so  that 
little  had  come  to  the  plaintift"s  grounds.  The  defendant  pleaded,  that  all  the  water- 
springs  were  in  his  ground,  and  that  the  two  pits  had  been  there  time  out  of  mind 
for  the  use  of  water  for  the  meadows  and  cattle  ;  and  that  the  pits  being  choked  up 
with  mud,  he  dug  two  large  pits  and  made  dams  and  banks,  as  it  was  lawful  for  him 
to  do.  The  plaintifl'  replied  de  injui'ia,  and  on  demurrer  to  that  replication  ;  and  after 
argument,  Lee,  C.  J.,  says,— "I  am  of  opinion  that  the  declaration  is  very  good,  and 
that  in  the  case  of  a  water-[338]-course,  which  is  jure  nature,  this  is  the  be'st  way  of 
declanng;   for  the   plaintifl',  being  possessed  of  the  place,  declares  that  the  water 
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currere  solebat  through  that  place  time  out  of  mind,  and  that  the  defendant  had 
olistnicted  it ;  and  I  think  the  defendant,  by  this  plea,  has  not  at  all  denied  the 
plaintirt  having  such  a  watercourse,  but  says  that  it  took  its  rise  in  his  (the  defen- 
dant's) ground  ;  that  the  water  runs  through  part  of  his  ground  ;  that  there  were  two 
pits  immemorially  ;  and  acknowledges  he  has  enlarged  the  pits,  and  made  the  ol)struc- 
tion  laid  in  the  declaration  ;  this  really  amounts  to  a  confession  of  the  plaintiff's 
action,  for,  although  there  have  been  pits  in  the  defendant's  ground  time  out  of  mind, 
yet  he  cannot  enlarge  them,  but  they  must  remain  as  they  have  always  been,  and  so 
is  the  rule  both  in  the  common  and  civil  law."  And  afterwards  he  adds,  "The 
defendants,  indeed,  might  have  cleansed  the  pits,  keeping  them  as  they  were  before, 
but  cannot  enlarge  them."  The  language  thus  used  is  applicable  to  underground  as 
well  as  surface  watercourses  ;  and  there  the  jus  alienum  is  recognized.  The  pleadings 
in  actions  for  injuries  to  watercourses  never  state  the  water  to  1)6  superficial.  In 
Arkwright  v.  Gdl  (5  M.  &  W.  20.3),  the  question  in  this  case  did  not  exactly  arise, 
but  the  following  observation  was  made  as  to  underground  watercourses  by  Lord 
Abinger,  C.  B. : — "  If  the  plaintiffs  have  established  that  they  have  a  right  as  against 
you  to  keep  the  water,  it  is  no  answer  that  you  are  doing  an  act  in  your  own  land. 
All  water  was  at  first  subterraneous."  This  right  is  only  a  part  of  one  more  general 
right ;  that  is,  a  right  to  all  the  advantages  which  the  land  possesses,  and  all  its 
features  implanted  in  it  by  nature.  If  it  does  not  exist,  a  person  may  convert  a 
valley  into  a  mountain  or  conversely,  and  thereby  throw  all  the  water  upon,  or  draw 
it  from,  his  neighbour's  land.  And  yet  a  person  has  not  an  unlimited  right  over  his  own 
[339]  land  ;  for  if  he  excavates  it  so  as  to  make  his  neighbour's  fall  in,  he  is  liable, 
as  was  admitted  in  JVt/ait  v.  Harrison  (3  B.  &  Ad.  871).  The  inconveniences  attend- 
ing a  contrary  rule  would  be  very  great.  If  the  defendant  has  the  right  he  contends 
for,  how  far  does  it  extend  ?  He  does  not  want  the  water  for  his  own  use,  and  what 
then  is  to  become  of  the  water  abstracted  I  Does  the  law  allow  it  to  be  sent  in  one 
collected  stream  along  the  surface  ?  May  the  defendants  allow  it  to  find  its  own  way  1 
If  so,  it  might  go  into  another  colliery  and  drown  it,  which  would  be  contrary  to 
Harvard  v.  Bankes  (2  Burr.  1113).  If  they  may  act  in  such  a  manner,  they  would  not 
be  liable,  although  their  neighbours'  land  should  sink  in  consequence  of  the  water 
being  abstracted  from  under  it.  It  can  make  no  difference  that  the  defendants  are 
engaged  in  mining  operations.  It  is  impossible  to  lay  down  any  general  rule  as  to 
the  "  usual  and  proper  mode  of  mining."  The  present  mode  was  unknown  until 
recently ;  and,  therefore,  cannot  have  been  provided  for  by  the  common  law,  and  it  is 
impossible  to  say  what  will  be  the  "  usual  and  proper  mode  "  in  future  times,  or 
whether  the  present  mode  will  not  then  be  considered  as  gross  negligence.  In  fact, 
mining  operations  form  a  species  of  trade  now.  In  Tredmn  v.  Bourne  (6  M.  &  W.  463), 
Pai'ke,  B.  says,  in  the  course  of  the  argument,  "a  mining  concern  is  a  trading  concern." 
Now,  it  is  no  answer  to  a  nuisance  that  a  party  is  carrying  on  a  lawful  trade  :  thus, 
i-ecently  both  actions  and  indictments  have  been  brought  against  alkali  manufacturers 
for  the  injury  done  to  their  neighbours'  property,  and  it  seems  difficult  to  draw  any 
distinction  on  account  of  the  species  of  injury  committed  being  different,  or  the  trade 
in  the  present  instance  being  carried  on  under  ground.  In  fact,  if  the  defendant  is 
right,  it  seems  difficult  to  say  he  may  not  do  the  same  for  his  ovv'ii  amusement  solely. 
[Maule,  J.  [340]  I  suppose  these  general  doctrines  as  to  watercourses  will  not  be 
denied  ;  but  is  this  a  watercourse  ?]  The  term  "  watercourse "  must  apply  to  all 
streams,  however  they  may  flow,  or  though  they  percolate  through  strata  of  rock  as 
in  the  present  instance,  not  merely  to  rivers  only  or  streams  forming  one  continuous 
body  of  water.  If  it  did  not,  a  party  might  abstract  into  his  own  land  mineral  waters 
from  his  neighbour's.  The  case  seems  to  fall  within  the  rule  laid  down  in  Aldred's 
case  (9  Co.  .59  a.).  "So  if  a  man  has  a  watercour.se  running  in  a  ditch  from  the  river 
to  his  house  for  his  necessary  use  ;  if  a  glover  sets  up  a  lime-pit  for  calve  skins  and 
sheep  skins  so  near  the  said"  watei'course  that  the  corruption  of  the  lime-pit  has 
corrupted  it,  for  which  cause  his  tenants  leave  the  said  house,  an  action  upon  the  case 
lies  for  the  same,  as  it  is  adjudged  in  13  H.  7,  26  b.  ;  and  this  stands  both  with  the  rule  of 
law  and  of  reason,  "  sc.  prohibetur  ne  cpiis  faciat  in  suo  quod  nocere  possit  alieno  :  et 
sic  utere  tuo  ut  alienum  non  hedas."  The  importance  of  the  question  is  obvious  ;  for, 
if  the  defendant  is  right,  any  tract  of  country,  however  extensive  or  populous,  may 
be  laid  dry  at  the  caprice  of  an  individual,  and  deprived  of  one  of  the  greatest 
necessaries  of  existence  ;  and,  on  the  other  hand,  taking  the  plaintiff's  view,  some 
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mines  may  not  Ije  capable  of  being  worked  at  all,  or  to  such  profit  as  the.y  otherwise 
would,  according  to  the  mode  of  mining  at  present  in  use. 

Addison,  contra.  The  direction  of  the  learned  Judge,  at  the  trial,  was  perfectly 
correct.  It  is  admitted  here  that  there  is  no  user  for  twenty  years — no  claim  of  right 
from  lapse  of  time ;  and,  therefore,  it  must  be  considered  as  if  both  the  well  and  the 
pit  weie  sunk  recently.  The  proposition  on  the  part  of  the  plaintiff'  is  rather  startling  ; 
for  the  direct  consequence  of  it  is  this,  that  if  any  person,  a  mere  cottager  for  instance, 
sink  a  well  in  his  ground,  the  [341]  mines  of  the  surrounding  neighbourhood,  however 
extensive  and  valuable,  can  never  afterwards  be  worked  ;  if  the  doing  so  would  have 
the  eflect  of  materially  diminishing  the  water  in  the  well ;  and  it  is  to  be  observed  in 
this  case,  that,  if  the  plaintiff',  who  was  pro\ed  to  have  deepened  his  well  from  time 
to  time,  were  to  sink  it  lower  than  the  engine  pit,  he  might  still  procure  water. 
Where  the  consequences  to  other  proprietors  are  so  strikingly  disproportionate,  some 
verj'  clear  authorities  ought  to  be  produced  in  support  of  such  a  right ;  but  none  such 
have  been  adduced.  The  maxim,  sic  utere  tuo  ut  alienum  non  hijdas,  does  not  go  to 
forbid  damna  generally,  but  damna  injuriosa.  To  constitute  a  violation  of  that 
maxim,  there  must  be  injuria  as  well  as  damnum.  There  are  many  cases  in  which  a 
man  may  lawfully  use  his  own  property  so  as  to  cause  damage  to  his  neighbour,  so  as 
it  be  not  injuriosum.  He  may  build  a  wall  on  his  own  ground  so  as  to  obstruct  the 
lights  of  his  neighbour,  who  may  not  have  accpired  a  right  to  them  by  grant  or 
adverse  user.  He  may  build  a  mill  near  the  mill  of  his  neighbour  to  the  grievous 
damage  of  the  latter  by  loss  of  custom,  and  so  in  other  cases.  In  Bracton,  lib.  4, 
fol.  221,  there  is  the  following  passage  : — "  Nocumentum  enim  poterit  esse  justum,  et 
poterit  esse  injuriosum.  Injuriosum,  ubi,  quis  feeerit  aliquid  in  suo  injuste  contra 
legem  vel  contra  constitutionem,  prohibitus  a  jure.  Si  autem  prohiberi  a  jure  non 
possit  ne  faciat,  licet  nocumentum  faciat  et  damnosum,  tamen  non  erit  injuriosum ; 
licitum  est  enim  unicuique  facere  in  suo  quod  damnum  injuriosum  non  eveniet  vicino, 
ut  si  quis  in  fundo  proprio  construat  aliquod  molendinum,  et  seetam  suam  et  aliorum 
vicinorum  substrahat  vicino,  facit  vicino  damnum  et  non  injuriam  :  cum  a  lege  vel  a 
constitutione  prohibitus  non  sit  ne  molendinum  habeat  vel  construat."  To  derive, 
therefore,  any  aid  from  the  maxim,  sic  utere,  &c.,  the  plaintiff  must  shew  that  he  has 
sustained  injuriam,  which  is  the  whole  question. 

[342]  As  to  the  passages  quoted  from  the  Pandects,  they  will  be  found  on 
examination  to  be  in  favour  of  the  plaintiff'.  What  Marcellus  writes  is  clearly  so. 
Marcellus  scribit :  Cum  eo,  qui  in  suo  fodiens,  vicini  fontem  avertit,  nihil  posse  agi, 
nee  de  dolo  actionem  :  et  sane  non  debet  habere,  si  non  animo  vicino  nocendi,  sed 
suam  agrum  meliorem  faciendi  id  fecit."  Dig.  lib.  39,  tit.  iii.,  s.  12.  And,  in  the 
39th  book  of  the  Digest,  tit.  iii.,  s.  21,  there  is  another  passage,  which  is  the  same 
way.  It  is  as  follows  : — "Si  in  meo  aqua  erumpat,  qu;e  ex  tuo  fundo  venas  habeat ; 
si  eas  venas  incideris,  et  ob  id  desierit  ad  me  aqua  pervenire,  tu  non  videris  vi  fecisse, 
si  nulla  servitus  mihi  eo  nomine  debita  fuerit,  nee  interdicto  quod  vi  aut  clam  teneris." 
And  here  it  is  admitted  that  there  is  no  servitus.  There  is  also  another  passage  in 
the  Code  (Corpus  Jur.  Civilis,  tom.  2;  Cod.,  lib.  iii.,  tit.  xxxiv.),  lib.  iii.,  tit"  34, 
"De  Servitutibus  et  Aqua,"  s.  10  :— "Si  ibi  servitutem  aqua;  [ducendf*]  deberi  Prseses 
animadverterit,  nee  hac  te  non  utentem  spatio  temporis  amisisse  perspexerit,  uti  te 
iterum  jure  proprio  providebit.  Nam  si  hoc  minime  probetur,  loco  proprio  facto 
opere,  dominus  fundi  continere  aquam,  et  facere,  quo  minus  ager  tuus  irrigari  possit, 
non  prohibetur."  And,  in  section  12,  of  the  same  title,  "  non  "modus  praHfiorum,  sed 
servitus  aquie  ducendffi  terminum  facit."  The  doctrine  and  principles  of  the  civil  law, 
therefore,  are  altogether  in  favour  of  the  defendants. 

It  may  be  admitted  that  a  man  has  a  right  to  use  the  watei'  of  a  running  stream 
on  his  own  land,  when  it  comes  there  in  its  natural  course,  in  any  way  he  pteases,  so 
as  not  to  interfere  with  the  rights  of  others ;  but  the  question  here  is,"has  he  a  prima 
facie  right  to  have  it  retained  there  in  the  absence  of  prescription,  or  grant,  or 
equivalent  user?  It  is  submitted  he  cannot  have  such  a  right  to  the  water  of  a 
running  stream  any  more  than  to  that  of  lii>ht  and  air.  All  the  cases  on  this  subject 
were  fully  gone_  [343]  into  in  the  ca.?e  oi  Mar/or  v.  Chadwkh  (11  Ad.  &  Ell.  571  ; 
3  Per.  &  D.  367).  In  that  case  it  was  held,  that  an  artificial  watercourse  was  not 
distmguished  in  law  from  a  natural  one,  and  that  a  title  might  be  gained  bv  twentv 
years'  user,  as  well  to  the  former  as  the  latter ;  and  that  where  mine  owners  had 
made  an  adit  through  their  lands  to  drain  the  mine,  which  they  afterwards  ceased 
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to  work,  and  the  owner  of  a  bieweiv,  through  whose  premises  the  water  flowed  for 
twenty  years  after  the  workint;  had  ceased,  had  during  that  time  used  it  for  bi'ewing, 
that  the  owner  of  the  brewery  thereby  gained  a  right  to  the  enjoyment  of  the  water, 
and  that  the  mines  could  not  afterwards  be  so  worked  as  to  pollute  it.  But  in  that 
case  there  had  been  a  user  for  twenty  years,  without  which  it  was  not  pretended  such 
a  right  could  be  claimed.  The  right  claimed  by  the  plaintitl'  could  onl\'  depend  upon 
there  having  been  a  user  for  a  period  of  more  than  twenty  years,  and  here  it  is  cleai'ly 
admitted  none  such  existed.  Suppose  the  water  to  be  retained  in  a  recenth'  made 
well  from  the  circumstauce  of  its  being  supported  and  backed  up  by  a  rib  of  clay  in 
the  land  of  an  adjoining  proprietor,  and  the  latter  to  take  away  the  rib  of  clay,  so 
that  the  water  flowed  off'  from  the  well,  the  proprietor  of  the  well  could  not  maintain 
any  action,  because  he  had  acquired  no  right  to  the  support  of  the  adjoining  lantl. 
In  Partridge  v.  Scott  (3  M.  &  \\'.  220),  it  was  held,  that,  if  a  party  builds  a  house 
on  his  own  land,  which  has  previously  been  excavated  to  its  extremity  for  mining 
purposes,  he  does  not  acquire  a  right  to  support  for  the  house  from  the  adjoining 
land  of  another,  at  least  until  twenty  years  have  elapsed  since  the  house  first  stood 
on  excavated  land,  and  was  in  part  supported  by  the  adjoining  land,  so  that  a  grant 
by  the  owner  of  the  adjoining  land  of  such  right  to  support  might  be  inferred.  In 
that  case,  Alderson,  B.,  in  delivering  the  judgment  of  the  Court,  says,  "Eights  of 
[344]  this  sort,  if  they  can  be  established  at  all,  must,  we  think,  have  their  origin  in 
grant.  If  a  man  build  his  house  at  the  extremity  of  his  land,  he  does  not  thereby 
acquire  any  right  of  easement,  for  support  or  otherwise,  over  the  land  of  his  neighbour. 
He  has  no  right  to  load  his  own  soil  so  as  to  make  it  require  the  support  of  that  of 
his  neighbour,  unless  he  has  some  grant  to  that  efifect."  And  he  afterwards  says, 
"If  the  law  stood  as  it  did  before  Lord  Tenterden's  Act,  (2  &  3  Will.  4,  c.  71,  s.  2), 
we  should  say  that  such  a  grant  ought  not  to  be  inferred  from  any  lapse  of  time  short 
of  twenty  years  after  the  defendants  might  have  been  or  were  fully  aware  of  the  facts. 
And  even  since  that  act,  the  lapse  of  time,  under  those  peculiar  circumstances,  would 
probably  make  no  difference.  For  the  proper  construction  of  that  act  requires  that 
the  easement  should  have  been  enjoyed  for  twenty  years  under  a  claim  of  right. 
Here  neither  part\-  w&a  acquainted  with  the  fact  that  the  easement  was  actualh'  used 
at  all ;  for  neither  party  knew  of  the  excavation  below  the  house."  The  last-mentioned 
part  of  the  judgment  goes  to  shew  that  the  right  claimed  could  not  have  been 
supported,  even  though  the  well  had  been  sunk  more  than  twenty  years,  independently, 
at  least,  of  Lord  Tenterden's  Act,  inasmuch  as  this  is  the  case  of  an  undergiourid 
spring  of  water,  of  which  water  neither  the  defendants,  nor  those  under  whom  they 
claimed,  had  any  notice.  A  servitus  is  not  ci'eated  by  secret  usage.  In  the  case  of 
a  surface  watercourse,  it  is  reasonable  that  a  right  should  be  allowed  to  be  acquired 
by  lapse  of  time,  because  the  flow  of  water  is  open  to  the  sight  and  observation  of  all 
the  adjoining  proprietors.  But  in  the  ease  of  an  underground  spring,  which  is  hidden 
from  the  sight,  it  would  be  unreasonable  that  a  right  should  be  acquired  by  lapse 
of  time  against  a  party  ignorant  of  its  existence  or  adopted  use ;  and  the  authoiities 
are  against  the  acquirement  of  a  right  of  this  kind  by  secret  usei'.  In  Bracton,  lib.  4, 
fol.  4,  221,  there  is  the  following  [345]  passage: — "Item  [servitutes]  pertenire 
poterunt  sine  constitutione  per  longum  usum  continuum  et  paciticum,  et  non  inter- 
ruptum  per  aliquod  impedimentum  contrarium,  ex  patientia  inter  prajsentes  qu;B 
trahitur  ad  conseusum.  Et  unde  licet  servitus  expresse  non  imponatur  vel  constituatur 
de  voluntate  domiuorum,  tamen  si  quis  usus  fuerit  per  aliquod  tempus  pacifice  sine 
aliqua  iuterruptione,  nee  vi,  nee  clam,  nee  precario,  quod  idem  est  quod  de  gratia,  ad 
minus  sine  juditio  disseysiri  non  potest :  quia  si  violentia  adhibeatur,  nunquam  erit 
jus  disseysitoris,  propter  temporis  diuturnitatem,  nisi  per  negligentiam  ipsius  qui  vim 
patitur  ex  longa  et  pacifica  et  continua  possessione  inter  pra^sentes,  secus  inter  absentes, 
et  talis  seysina  multipliciter  poterit  interrumpi.  Si  autem  fuerit  seysina  clamdestina, 
s.  in  absentia  dominorum  vel  illis  ignorantibus,  et  si  scirent  essent  prohibituri,  licet 
hoc  fiat  de  consensu,  vel  dissimulatioue  ballivorum,  valere  non  debet."  There  is  also 
another  passage  in  folio  232: — "Et  sicut  poterit  quis  habere  servitutem  in  fundo 
vicini  si  constituatur,  ita  poterit  etiam  per  longum  usum  sine  constitutione  ex  scientia 
et  patentia  dominorum,  quia  longa  patientia  trahitur  ad  consensura,  sicut  in  com- 
munibus  pasturis  et  hujusmodi."  These  passages  shew  clearly  that  easements  and 
rights  of  this  kind  cannot  be  acquired  by  secret  usage.  The  usage  must  be  ex  scientia 
et  patientia  dominorum.     So  also  the  courts  in  construing  the  term  user,  under  the 
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late  act,  have  said  that  it  must  be  open  and  notorious.  The  passage  cited  from  Black- 
stone's  Commentaries  only  shews  a  right  to  use  the  water  whilst  it  is  on  his  own 
land,  which  is  not  denied.  The  case  of  Sury  v.  Pigott,  the  best  report  of  which  is 
that  in  Popham  166,  only  decides  that  the  right  to  a  watercourse  is  not  extinguished 
by  unity  of  possession.  There  the  water  had  Howed  time  out  of  mind,  and  there  was, 
therefore,  a  right  existing  by  prescription  or  grant.  [iMaule,  J.  It  shews  that,  if 
a  right  was  acquired  fi'om  adverse  enjoyment,  the  [346]  unity  of  possession  would 
not  have  extinguished  it.]  The  case  of  Bromi  v.  Bed  (1  Wils.  174),  was  a  case  where 
the  right  was  established  by  length  of  time ;  therefore  it  has  nothing  to  do  with  the 
present  one.  So,  in  BaUton  v.  Bensted  (1  Camp.  -163),  there  had  been  twenty  years' 
uninterrupted  enjoyment  of  the  water  flowing  on  the  surface  of  the  ground.  The 
marginal  note  is  "  after  twenty  years'  uninterrupted  enjoyment  of  a  spring  of  water, 
an  absolute  right  to  it  is  gained  by  the  occupier  of  the  close  in  which  it  issues  above 
ground,  and  the  owner  of  an  adjoining  close  cannot  lawfully  cut  a  drain  whereby  the 
supply  of  water  to  the  spring  is  diminished."  That  is  a  proposition  which  the  defen- 
dants are  not  interested  in  denying,  but  the  contrary.  It  is  submitted  there  is  no 
evidence  apparent  in  the  case  to  support  the  right  claimed  by  the  plaintiff"  in  his 
declaration,  unless  it  could  be  acquired  by  the  use  and  enjoyment  of  the  well  for 
a  single  day  only  before  the  defendants  sunk  their  pit.  To  that  length  the  argument 
on  the  part  of  the  plaintiff'  must  go  in  order  to  support  his  action. 

Cowling,  in  reply.  The  argument  on  the  part  of  the  defendants  appears  to  assume 
that  the  plaintiff'  relies  on  a  servitude  having  been  acquired  or  a  prior  occupation. 
Neither  of  which  is  the  case,  but  the  question  is  admitted  to  be  the  same  whether 
the  well  or  the  pit  is  the  more  recent,  provided  the  mine  owner  has  not  himself  gained 
a  sei'vitude.  According  to  the  defendants'  argument,  it  is  doubtful  whether  the 
plaintiff"  could  by  any  lapse  of  time  acquire  a  servitude,  however  ancient  his  well  or 
works  might  have  been,  which  appears  an  extraordinary  conclusion  for  the  Court 
to  arrive  at.  It  has  not  been  shewn  that  there  is  or  ought  to  be  any  distinction 
between  superficial  and  undergi'ound  streams  in  respect  of  the  question  before  [347] 
the  Court ;  nor  has  any  answer  been  given  to  the  inconveniences  pointed  out  as 
resulting  from  a  decision  in  favour  of  the  defendants.  The  extracts  from  the  civil 
law  are,  at  the  most,  conflicting  ;  but  probably  they  are  reconcilable  in  the  manner 
before  mentioned,  that,  when  the  Eoman  lawyers  speak  of  cutting  off'  veins  of  water, 
they  are  alluding  solely  to  the  doing  so  for  occupation  purposes,  which  the  plaintiff 
does  not  dispute  to  be  allowable.  This  would  seem  to  receive  confirmation  from  the 
language  used,  "irrigari  possit,"  in  the  extract  from  the  Code,  lib.  3.  The  opinion 
of  Bractou  was  under  the  consideration  of  Whitlock,  J.,  and  commented  on  by  him 
in  Sury  v.  Pigott.  Magor  v.  Chadwick,  if  it  has  any  bearing  on  the  case,  tends  to  shew 
that  there  is  no  diff'erence  between  natural  or  artificial,  surface  or  subterraneous, 
watercourses.  Balston  v.  Bensted  proves  that  the  defendant  cannot  claim  any  peculiar 
privilege  on  account  of  carrying  on  mining  operations,  unless  he  can  establish  that 
there  is  some  substantial  diff'erence  in  this  respect  between  a  mine  and  a  quarry. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

TiNDAL,  C.  J.  The  question  raised  before  us  on  this  bill  of  exceptions  is  one  of 
equa,!  novelty  and  importance.  The  plaintiff'  below,  who  is  also  the  plaintiff  in  error, 
m  his  action  on  the  case,  declared  in  the  first  count  for  the  disturbance  of  his  right  to 
the  water  of  certain  underground  springs,  streams,  and  watercourses,  which,  "as  he 
alleged,  ought  of  right  to  run,  flow,  and  percolate  into  the  closes  of  the  plaintiff,  for 
supplynig  certain  mills  with  water ;  and  in  the  second  count  for  the  draining  off  the 
water  of  a  certani  spring  or  well  of  water  in  a  certain  close  of  the  plaintiff',  bv  reason 
of  the  possession  of  which  close,  as  he  alleged,  he  ought  of  right  to  have  'the  use, 
benefit,  [348]  and  enjoyment  of  the  water  of  the  said  spring  or  well  for  the  convenient 
use  of  his  close.  The  defendants  by  their  pleas  traversed  the  rights  in  the  manner 
alleged  in  those  counts  respectively.  At  the  trial  the  plaintiff  proved,  that,  within 
twenty  years  before  the  commencement  of  the  suit,  viz.  in  the  latter  end  of  1821,  a 
former  owner  and  occupier  of  certain  land  and  a  cotton-mill,  now  belonging  to  the 
plaintiff  had  sunk  and  made  in  such  land  a  well  for  raising  water  for  the"wo"rking  of 
the  mill ;  and  that  the  defendants,  in  the  year  1837,  had  sunk  a  coal-pit  in  the  land 
T\  ^^  defendants  at  about  three-quarters  of  a  mile  from  the  plaintiff"s  well, 
and  about  three  years  after  sunk  a  second  at  a  somewhat  less  distance  ;  the  consequence 
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of  which  sinkings  was,  that,  hj'  the  first,  the  supply  of  water  was  consi(leral)ly 
diminished,  and  b}'  the  second  was  rendered  altogether  insufficient  for  the  purposes  of 
the  mill.  The  learned  Judge  before  whom  the  cause  was  tried  directed  the  jury,  that, 
if  the  defendants  had  proceeded  and  acted  in  the  usual  and  propei-  maimer  on  the 
land,  for  the  purpose  of  working  and  winning  a  coal-mine  therein,  they  might  lawfully 
do  so,  and  that  the  plaintiti's  evidence  was  not  sufficient  to  support  the  allegations  in 
his  declaration  as  traversed  by  the  second  and  third  pleas.  Against  this  direction  of 
the  Judge  the  counsel  for  the  plaintiff  tendered  the  bill  of  exceptions  which  has 
been  argued  before  us.  And  after  hearing  such  argument  and  consideration  of  the  case, 
we  are  of  opinion  that  the  direction  of  the  learned  Judge  was  correct  in  point  of  law. 

The  question  argued  before  us  has  been  in  substance  this  :  whether  the  right  to  the 
enjoyment  of  an  underground  spring,  or  of  a  well  supplied  by  such  undei ground  spring, 
is  governed  by  the  same  rule  of  law  as  that  which  applies  to,  and  regulates,  a  watercourse 
tiowing  on  the  surface. 

The  rule  of  law  which  governs  the  enjoyment  of  a  stream  tiowing  in  its  natural 
course  over  the  surface  of  land  be-[349]-loni;ing  to  different  proprietors  is  well  estab- 
lished ;  each  proprietor  of  the  land  has  a  right  to  the  advantage  of  the  stream  flowing 
in  its  natural  course  over  his  land,  to  use  the  same  as  he  pleases,  for  any  purposes  of 
his  own,  not  inconsistent  with  a  similar  right  in  the  proprietors  of  the  land  above  or 
below;  so  that,  neither  can  any  proprietor  above  diminish  the  quantity  or  injure  the 
quality  of  the  water  which  would  otherwise  naturally  descend,  nor  can  any  proprietor 
below  throw  back  the  water  without  the  license  or  the  grant  of  the  proprietor  above. 
The  law  is  laid  down  in  those  precise  terms  by  the  Court  of  King's  Bench  in  the  case 
of  Mason  v.  Hill  (5  B.  &  Ad.  1  ;  2  Nev.  &  M.  747)  and  substantially  is  declared  by  the 
Vice-Chancellor  in  the  case  of  Wright  v.  Hmvard  (1  S.  &  S.  190),  and  such  we  con- 
sider a  correct  exposition  of  the  law.  And  if  the  right  to  the  enjoyment  of  underground 
springs,  or  to  a  well  supplied  thereby,  is  to  be  governed  by  the  same  law,  then 
iTudoubtedly  the  defendants  could  not  justify  the  sinking  of  the  coal-pits,  and  the 
direction  given  by  the  learned  Judge  would  lie  wrong. 

But  we  think,  on  con.sidering  the  grounds  and  origin  of  the  law  which  is  held  to 
govern  running  streams,  the  consequences  which  would  result  if  the  .same  law  is  made 
applicable  to  springs  beneath  the  surface,  and,  lastly,  the  authorities  to  be  found  in 
the  books,  so  far  as  any  inference  can  be  drawn  from  them  bearing  on  the  point  now 
under  discussion,  that  there  is  a  marked  and  substantial  difference  between  the  two 
cases,  and  that  they  are  not  to  be  governed  by  the  same  rule  of  law. 

The  ground  and  origin  of  the  law  which  governs  streams  running  in  their  natural 
course  would  seem  to  be  this,  that  the  right  enjoyed  by  the  several  pi'oprietors  of  the 
lands  over  which  they  flow  is,  and  always  has  been,  public  and  notorious :  that  the 
enjoyment  has  been  long  continued — in  [350]  ordinary  cases,  indeed,  time  oat  of 
mind — and  uninterrupted  ;  each  man  knowing  what  he  receives  and  what  has  always 
been  received  from  the  higher  lands,  and  what  he  transmits  and  what  has  alwaj^s  been 
transmitted  to  the  lower.  The  rule,  therefore,  either  assumes  for  its  foundation  the 
implied  assent  and  agreement  of  the  proprietors  of  the  different  lands  from  all  ages, 
or  perhaps  it  may  be  considered  as  a  rule  of  positive  law,  (which  would  seem  to  be 
the  opinion  of  Fleta  and  of  Blackstone),  the  origin  of  which  is  lost  by  the  progress  of 
time;  or  it  may  not  be  unfitly  treated,  as  laid  down  by  Mr.  Justice  Story,  in  his 
judgment  in  the  case  of  Ti/ler  v.  IVilkiiuon,  in  the  courts  of  the  United  States  (4  Mason's 
(American)  Reports,  401),  as  "an  incident  to  the  land;  and  that  whoever  seeks  to 
found  an  exclusive  use  must  establish  a  rightful  appropriation  in  some  inanner  known 
and  admitted  by  the  law."  But  in  the  case  of  a  well  sunk  by  a  proprietor  in  his  own 
land,  the  water  which  feeds  it  from  a  neighbouring  soil  does  not  flow  openly  in  the 
sight  of  the  neighbouring  proprietor,  but  through  the  hidden  veins  of  the  earth  beneath 
its  surface ;  no  man  can  tell  what  changes  these  underground  sources  have  undergone 
in  the  progi-ess  of  time  :  it  may  well  be,  that  it  is  only  yesterday's  date,  that  they 
first  took  the  course  and  direction  which  enabled  them  to  supply  the  well :  again,  no 
proprietor  knows  what  portion  of  water  is  taken  from  beneath  his  own  soil :  how 
much  he  gives  originally,  or  how  much  he  transmits  only,  or  how  much  he  receives  : 
on  the  contrary,  until  the  well  is  sunk,  and  the  water  collected  by  draining  into  it, 
there  cannot  properly  be  said,  with  reference  to  the  well,  to  be  any  flow  of  water  at 
all.  In  the  case,  therefore,  of  the  well,  there  can  be  no  ground  for  implying  any 
mutual  consent  or  agreement,  for  ages  past,  between  the  owners  of  the  several  lands 
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beneath  which  the  underground  springs  may  exist,  which  is  one  of  [351]  the  founda- 
tions  on  which  the  law  as  to  running  streams  is  supposed  to  be  built ;  nor,  for  the  same 
reason,  can  any  ti'ace  of  a  positive  hiw  be  inferred  from  long-continued  acquiescence 
and  submission,  whilst  the  very  existence  of  the  underground  springs  or  of  the  well 
may  be  unknown  to  the  proprietors  of  the  soil. 

But  the  difference  between  the  two  cases  with  respect  to  the  consequences,  if  the 
same  law  is  to  be  applied  to  lioth,  is  still  more  apparent.  In  the  case  of  the  running 
stream,  the  owner  of  the  soil  merely  transmits  the  water  over  its  surface  :  he  receives 
as  much  from  his  highei-  neighbour  as  he  sends  down  to  his  neighbour  below :  he 
is  neither  better  nor  worse  :  the  level  of  the  water  remains  the  same.  But  if  the 
man  who  sinks  the  well  in  his  own  land  can  acquire  by  that  act  an  absolute  and 
indefeasible  right  to  the  water  that  collects  in  it,  he  has  the  power  of  preventing  his 
neighbour  from  making  any  use  of  the  spring  in  his  own  soil  which  shall  interfere 
witb  the  enjoyment  of  the  well.  He  has  the  power,  still  further,  of  debarring  the 
owner  of  the  land  in  which  the  spring  is  first  found,  or  through  which  it  is  transmitted, 
from  draining  his  land  for  the  proper  cultivation  of  the  soil :  and  thus,  by  an  act 
which  is  voluntary  on  his  pai't,  and  which  may  be  entirely  unsuspected  by  his 
neighljour,  he  may  impose  on  such  neighbour  the  necessity  of  bearing  a  heavy  expense, 
if  the  latter  has  erected  machinery  for  the  purposes  of  mining,  and  discovers,  vphen  too 
late,  that  the  appi'opriation  of  the  water  has  already  been  made.  Further,  the 
advantage  on  one  side,  and  the  detriment  to  the  other,  may  bear  no  proportion.  The 
well  may  be  sunk  to  supply  a  cottage,  or  a  drinkiiig-place  for  cattle  ;  whilst  the  owner 
of  the  adjoining  land  may  be  prevented  from  winning  metals  and  minerals  of 
inestimable  value.  And,  lastly,  there  is  no  limit  of  space  within  which  the  claim  of 
right  to  an  underground  spring  can  be  confined  :  in  the  present  case,  the  nearest  coal- 
pit [352]  is  at  the  distance  of  half  a  mile  from  the  well :  it  is  obvious  the  law  must 
equally  apply  if  there  is  an  interval  of  many  miles. 

Considering,  therefore,  the  state  of  circumstances  upon  which  the  law  is  grounded 
in  the  one  case  to  be  entirely  dissimilar  from  those  which  exist  in  the  other ;  and  that 
the  application  of  the  same  rule  to  both  would  lead,  in  many  cases,  to  consequences 
at  once  unreasonable  and  unjust ;  we  feel  ourselves  wan-anted  in  holding,  upon 
principle,  that  the  case  now  under  discussion  does  not  fall  within  the  rule  which 
obtains  as  to  surface  streams,  nor  is  it  to  be  governed  by  analogy  therewith. 

No  case  has  been  cited  on  either  side  bearing  directly  on  the  subject  in  dispute. 
The  case  of  Cooj'ur  v.  Barhvr  (5  Taunt.  99),  which  approaches  the  nearest  to  it,  seems 
to  make  against  the  proposition  contended  for  by  the  plaintiff.  In  that  case  the 
defendant  had  for  many  years  penned  back  a  stream  for  the  purpose  of  irrigation,  in 
consequence  of  which  the  water  had  percolated  through  a  porous  and  gravelly  soil 
into  the  plaintiffs  land  :  but  as  this  percolation  had  been  insensible,  and  unknown  by 
the  plaintift'  until  the  land  was  applied  for  building  purposes,  the  Court  held,  that  the 
defendant  had  gained  no  right  thereby,  so  as  to  justify  its  continuance.  The  case 
of  Faiiridye  v.  .Sroit  (3  M.  &  W.  230)  is  an  authority  to  shew,  that  a  man,  by  building 
a  house  on  the  extremity  of  his  own  land,  does  not  thereby  acquire  any  right  of  ease- 
ment, for  support  or  otherwise,  over  the  adjoining  land  of  his  neighbour."  It  is  said 
in  that  case,  "  he  has  no  right  to  load  his  own  soil,  so  as  to  make  it  require  the  support 
of  that  of  his  neighbour,  unless  he  has  some  grant  to  that  effect."  It  must  follow,  by 
parity  of  reason,  that,  if  he  digs  a  well  in  his  own  land  so  close  to  the  soil  of  his 
neighbour,  as  to  require  the  support  of  a  rib  of  clay  or  [353]  of  stone  in  his  neighbour's 
land  to  retain  the  water  in  the  well,  no  action  would  lie  against  the  owner  of  the 
adjacent  land  for  digging  away  such  clay  or  stone,  which  is  his  own  propertv,  and 
thereby  letting  out  the  water ;  and  it  would  seem  to  make  no  difference  as  to  the 
legal  rights  of  the  parties,  if  the  well  stands  some  distance  within  the  plaintiff's 
boundary,  and  the  digging  by  the  defendant,  which  occasions  the  water  to  flow  from 
the  well,  IS  some  distance  within  the  defendant's  boundary  ;  which  is,  in  substance, 
the  very  case  before  us. 

The  Eoman  law  forms  no  rule,  binding  in  itself,  upon  the  subjects  of  these  realms  ; 
but,  in  deciding  a  case  upon  principle,  where  no  direct  authority  can  be  cited  from 
our  books,  it  affords  no  small  evidence  of  the  soundness  of  the  conclusion  at  which 
we  have  arrived,  if  it  proves  to  be  supported  by  that  law,  the  fruit  of  the  researches 
of  the  most  learned  men,  the  collective  wisdom  of  ages  and  the  groundwork  of  the 
municipal  law  of  most  of  the  countries  in  Europe. 
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The  authority  of  one  ut  least  of  the  learned  Komaii  lawyers  appears  decisive  upon 
the  point  in  favour  of  the  defendants  :  of  some  others  the  opinion  is  expressed  with 
more  obscurity.  In  the  Digest,  lib.  39,  tit.  3,  De  ajqua  at  aqua)  pluviaj  arcandie,  s.  12, 
"  Deniqne  Marcellus  scribit,  Cum  eo,  qui  in  sue  fodiens,  vicini  fontem  avertit,  nihil 
|}0sse  agi :  nee  de  dole  actionem,  et  sane  non  de1)et  habere ;  si  non  animo  vicini 
uocendi,  sed  suum  agrum  meliorem  faciendi,  id  fecit." 

It  is  scarcely  necessary  to  say,  that  we  intimate  no  opinion  whatever  as  to  what 
might  be  the  rule  of  law,  if  there  had  been  an  uninterrupted  user  of  the  right  for 
more  than  the  last  twenty  years;  but,  confining  ourselves  strictly  to  the  facts  st:ited 
in  the  bill  of  exceptions,  we  think  the  present  case,  for  the  reasons  above  given,  is  not 
to  be  governed  by  the  law  which  applies  to  rivers  and  flowing  [354]  sti'earas,  but  that 
it  rather  falls  within  that  principle,  which  gives  to  the  owner  of  the  soil  all  that  lies 
beneath  his  surface ;  that  the  land  immediately  below  is  his  property,  whether  it  is 
solid  rock,  or  porous  ground,  or  venous  earth,  or  pai't  soil,  part  water ;  that  the  pei'son 
who  owns  the  surface  may  dig  therein,  and  apply  all  that  is  there  found  to  his  own 
purposes  at  his  free  will  and  pleasure  ;  and  that  if,  in  the  exercise  of  such  right,  he 
intercepts  or  drains  off  the  water  collected  from  underground  springs  in  his 
neighbour's  well,  this  inconvenience  to  his  neighbour  falls  within  the  description  of 
damnum  absque  injuria,  which  cannot  become  the  ground  of  an  action. 

We  think,  therefore,  the  direction  given  bj'  the  learned  judge  at  the  trial  was 
correct,  and  that  the  judgment  already  given  for  the  defendants  in  the  Court  below 
must  be  aflirmed. 

Judgment  affirmed. 


[355]    In  the  Hou.se  of  Lords. 
(In  Error  from  the  Court  of  Exchequer  Chamber.) 

RUTI..A.ND  r.  Doe  d.  Wythe  and  Others.  House  of  Lords.  1843. — A  testator  by 
his  will  empowered  his  devisee  for  life  of  real  estate  to  demise  and  lease  for 
twenty-one  j^ears,  "  so  as  upon  such  lease  thei-e  were  reserved  and  made  payaljle, 
during  the  continuance  thereof,  the  best  improved  yearly  rent  that  could  reason- 
ably be  had  for  the  same,  without  taking  any  sum  or  sums  of  money  by  way  of 
fine  or  income  for  or  in  respect  of  such  lease  or  leases,  and  that  in  every  such 
lease  there  should  be  contained  a  clause  of  re-entry  for  non-payment."  In  exercise 
of  this  power,  a  lease  was  made  for  twenty-one  years,  to  hold  from  the  11th  of 
October,  1833,  at  the  yearly  rent  of  £903,  payable  by  equal  half-yearly  payments, 
viz.  on  the  6th  April  and  on  the  11th  of  October  in  every  year,  except  the  last 
half-year's  rent,  which  was  thereby  reserved  and  agreed  to  be  paid  on  the  1st  of 
August  next  before  the  determination  of  the  term  : — Held,  in  Dom.  Proc,  (by 
Lord  Lyndhurst,  C,  Lord  Brougham,  and  Lord  Campbell ;  Parke,  B.,  Williams,  J., 
Coleridge,  J.,  Maule,  J.,  Rolfe,  B.,  and  Wightman,  J.;  dis.sentientibus  Tindal,  C.  J., 
Patteson,  J.,  and  Coltman,  J.),  that  this  lease  was  a  valid  execution  of  the  power  : 
reversing  the  judgment  of  the  Exchequer  Chamber,  and  affirming  that  of  the 
Court  of  Exchequer. 

[S.  C.  10  CI.  &  F.  419 ;  8  E.  E.  801  (with  note).] 

The  Court  of  Exchequer  Chamber  having  rc\'ersed  the  judgment  of  the  Court  of 
Exchequer  in  this  case  (see  2  M.  &  W.  661  ;  5  M.  &  W.  688),  a  writ  of  error  to 
the  House  of  Lords  was  brought  by  the  defendant  below,  which  was  argued  on  the 
14th  and  15th  of  June,  1842,  by  the  Solicitor-General  (Sir  W.  W.  Follett)  and 
Pi,.  V.  Richards,  for  the  plaintiff  in  error,  and  by  Pemberton  and  Biggs  Andrews,  for 
the  defendants  in  error. 

Their  Lordships  submitted  the  following  question  to  the  judges  present : — Whether 
the  lease  of  the  14th  of  December,  1833,  was  a  valid  execution  of  the  leasing  power 
given  by  the  will  of  Benoni  Mallett. 

The  learned  judges  differed  in  opinion,  and  on  the  19th  [356]  of  June,  1843, 
delivered  their  judgments  seriatim,  as  follows  : — 

WiGHTJ[AN,  J."  My  Lords,  it  appears  to  me  that  the  lease  set  out  in  the  special 
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verdict  is  a  good  execution  of  the  power  of  leasing  containefl  in  the  will  of  Benoni 
Mallett. 

The  power  enables  the  devisee  for  life  to  grant  leases  for  any  number  of  years  not 
exceeding  twenty-one,  in  possession,  and  not  in  reversion,  remainder,  or  expectancy, 
"  so  as  upon  every  such  lease  there  be  reserved  and  made  payalsle  during  the  continu- 
ance thereof  the  best  improved  yearly  rent  that  can  be  had  for  the  same,  without 
taking  any  sum  or  sums  of  money  by  way  of  tine  or  income  for  or  in  respect  of  such 
lease  or  leases,  and  that  in  every  such  lease  there  be  contained  a  clause  of  re-entry  for 
non-payment  of  the  rent  reserved." 

The  lease  in  question  is  for  twenty-one  years,  from  the  11th  of  October,  1833, 
yielding  and  paying  to  the  tenant  for  life  and  his  assigns  during  such  part  of  the  term 
as  he  shall  live,  and  after  his  decease  to  the  person  entitled  to  the  reversion,  the 
yearly  rent  of  £903,  by  equal  half-yearly  payments,  on  the  6th  of  April  and  the  11th 
of  October  in  every  year,  by  equal  portions,  except  the  last  half-year's  rent,  which 
was  thereby  reserved  and  agreed  to  be  paid  on  the  1st  day  of  August  next  before  the 
determination  of  the  said  term,  with  a  proviso  for  re-entrj'  if  the  rent  should  be 
unpaid  for  forty-two  days  next  after  any  of  the  days  whereon  the  same  was  reserved. 

The  jur}'  have  found  that  the  rent  reserved  was  the  best  improved  3'early  rent 
that  could  reasonably  be  had  for  the  same,  and  the  lease  would  appear  to  be  in 
accordance  with  the  terms  of  the  power  literally.  It  is  a  lease  in  possession  for  not 
more  than  twenty-one  years ;  there  is  reserved  and  made  payable,  during  the  con- 
tinuance of  the  lease,  the  best  improved  yearly  rent;  no  sum  of  money  appears  to 
have  been  [357]  taken  by  way  of  fine  or  income  for  or  in  respect  of  the  lease  ;  and 
there  is  a  clause  of  re-entry  for  non-payment  of  rent. 

As  no  point  was  taken  upon  the  argument  with  respect  to  the  clause  for  re-entry, 
I  think  it  unnecessary  to  trouble  your  Lord.ships  with  any  observation  with  respect  to 
it.  But  it  is  said,  that  the  provision  in  the  power,  that  the  best  yearly  rent  be 
reserved  and  made  payable  during  the  continuance  of  the  lease,  is  not  fulfilled  by 
a  yearly  rent  made  payable  in  each  year  during  the  term  for  the  whole  of  such  year, 
but  that  the  rent  must  be  reserved  equally  throughout  and  during  the  continuance  of 
the  whole  term  and  every  part  of  the  term,  so  that  up  to  the  last  moment  of  the  term 
rent  should  be  payable  by  the  tenant,  and  that,  at  whatever  period  of  the  year  before 
its  conclusion  the  remainderman  might  come  into  possession,  he  ought  to  be  entitled 
to  receive  rent  from  the  tenant  for  his  subsequent  occupation. 

Whatever  arbitrary  terms  the  grantor  of  the  power  may  impose  upon  the  party 
executing  it,  or  however  absurd  or  unreasonable  they  may  appear  to  be,  they  must  be 
fulfilled ;  as  if  it  were  required  that  the  lease  should  be  witnessed  by  persons  of  a 
particular  stature,  or  written  upon  paper  of  a  particular  colour ;  but  when  the  party 
by  whom  the  power  is  to  be  executed  is  not  restrained  by  the  express  terms  of  it, 
there  are  no  conditions  to  be  added  by  implication,  except  such  as  are  necessary  to 
give  effect  to  the  conditions  that  are  expressed. 

In  the  present  case,  the  rent  reserved  is  a  yearly  rent  payable  in  respect  of  the 
whole  of  each  year,  and  is  payable  in  each  year :  that  fulfils  the  express  conditions  of 
the  power.  But  it  is  contended,  that  there  is  an  implied  condition,  for  the  benefit  of 
the  remainderman,  that  the  rents  should  not  only  be  made  payable  during  the  year, 
but  proportionably  during  every  part  of  the  year,  up  to  the  last  [358]  moment,  lest 
the  remaniderman  should  by  possibility  find  himself  in  possession  of  the  estate  at  a 
period  when  all  the  rent  for  the  current  year  has  been  paid  up  by  the  tenant ;  but 
do  the  express  conditions  of  the  power  indicate  that  such  an  implied  condition  is 
necessary  in  order  to  carry  them,  or  the  testator's  intentions  to  be  gathered  from 
them,  into  effect? 

The  testator  seems  to  have  had  no  further  regard  to  the  interest  of  the  remainder- 
man, than  that  the  estate  should  be  let  at  the  best  yearly  rent,  and  that  no  fine 
should  be  taken  for  the  grant  of  the  term  generally,  which  would  have  the  effect  of 
reducing  the  yearly  rent ;  but  the  times  for  the  payment  of  the  rent  in  each  year  he 
has  left  open  to  the  discretion  of  the  grantee  of  the  power. 

Has,  then,  the  grantee  of  the  power  exercised  the  discretion  left  to  him,  as  to  the 
times  of  payment  of  the  rent  in  the  year,  in  such  a  manner  as  to  contravene  the 
express  conditions,  or  the  intent  of  the  testator  to  be  gathered  from  them '? 

Ihe  discretion  is  to  be  exercised  by  the  grantor  at  the  time  he  grants  the  lease  for 
twenty-one  years,  and  if  it  is  to  be  restrained  at  all,  it  must  be  by  considerations 
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of  what,  upon  the  whole,  is  most  beneficial  to  both  the  parties,  tenant  for  life  and 
remainderman  ;  for  it  is  not  to  be  assumed  that  the  grantor  had  greater  regard  for 
the  interest  of  the  remainderman  than  of  the  tenant  for  life.  There  is  an  ol)vious 
advantage  and  convenience  in  making  the  last  half-year's  rent  pa3'able  before  the  end 
of  the  term.  The  remedy  by  distress  is  preserved  and  njade  available  at  a  period  of 
the  year  very  convenient  for  the  landlord,  and  effect  is  given  to  the  clause  for  re-entry  ; 
and  if  the  remainderman  came  into  possession  at  any  period  of  the  term  before  the 
1st  of  August  in  the  last  year,  he  would  derive  great  advantage  from  that  mode  of 
reservation  ;  but  the  remainderman  might  possibly  not  [359]  come  into  possession 
until  after  the  1st  of  August  in  the  last  year,  and  from  that  time  until  the  Ilth 
of  October  theie  would  be  an  interval  during  which  no  rent  would  be  payable  by 
the  tenant. 

Without  stopping  to  inquire  whether  the  remainderman  might  or  might  not  in 
such  a  case  have  some  remedy  against  the  representatives  of  the  tenant  for  life,  to 
recover  his  proportion  of  the  last  year's  rent,  it  is  obvious  that  the  possibility  of  such 
a  state  of  things  could  only  be  prevented  by  making  the  last  half-year's  rent  paj-able 
at  the  end  of  the  term,  which  would  have  the  effect  of  depriving  the  landlord,  whether 
tenant  for  life  or  remainderman,  of  the  remedy  by  distress,  a  most  impoitant  circum- 
stance to  be  taken  into  consideration  in  determining  the  question,  whether  the 
reservation  of  the  last  half-year's  rent  in  the  manner  in  which  it  is  reserved,  is,  or  is 
not,  most  beneficial  for  both  parties,  upon  a  general  view  of  their  respective  interests. 

But  it  is  said,  that,  if  once  the  principle  of  i-eserving  the  rent  payable  at  anj'  time 
of  the  year  be  admitted,  it  might  have  been  made  payable  at  the  beginning  of  each 
year.  I  have  already  observed  upon  the  extent  to  which  the  grantor  of  the  power 
has  thought  it  necessary  by  the  terms  of  it  to  guard  the  interests  of  the  remainderman, 
and  it  appears  to  me  that  such  a  resei'vation  would  be  within  the  terms  of  the  power. 
But  it  may  be,  though  I  am  not  prepared  to  say  it  would  be,  considered  that  such  a 
I'eservation,  though  within  the  terms  of  the  power,  was  in  effect  a  fraud  upon  it.  In 
the  present  case  no  fraud  is  suggested.  It  is  agreed  that  the  lease  is  a  perfectly  fair 
one ;  and  the  only  question  is,  whether  it  is  within  the  terms  of  the  power. 

In  the  course  of  the  argument,  two  cases  were  cited  and  relied  upon  by  the 
defendant  in  error,  both  of  which  are  distinguishable.  In  Doe  v.  Giffard  (cited  in  5  B. 
&  Aid.  371),  no  rent  at  all  was  [360]  reserved  for  half  a  year  of  the  term  ;  the  lease 
was  for  twenty-one  years,  and  rent  was  reserved  for  twenty  years  and  a  half,  under  a 
power  requiring  the  best  yearly  rent  to  be  reserved  :  the  lease,  therefore,  was  clearly 
not  according  to  the  terms  of  the  power. 

In  the  case  of  Dok  v.  Morse  (2  C.  &  M.  247),  (which  was  most  relied  upon),  the 
power  required  that  there  should  be  reserved  by  half-yearly  pajntients  the  best  rent 
that  could  be  obtained.  The  lease  was  to  hold  from  the  4th  of  January  ;  and  the  rent 
was  made  payable  on  the  1st  of  May  and  29th  of  September.  This,  clearly,  was  not 
according  to  the  power,  which  required  the  rent  to  be  payable  half-yearly.  Mr.  Baron 
Bayley,  in  giving  his  judgment  upon  that  case,  says,  "  That  cannot  be  considered  the 
best  yearly  rent  which  is  not  reserved  at  the  conclusion  of  the  year  ; "  but  that  very 
learned  judge  seems  to  have  overlooked  the  disadvantage  arising  from  inability  to 
distrain  at  the  conclusion  of  the  term  in  such  a  case.  These  cases,  which  were  cited 
to  shew  that  the  lease  was  not  in  conformity  with  the  power,  are  clearly  distinguish- 
able ;  and  as  the  reservation  of  the  rent  is  within  the  terms  of  the  power,  and  not  m 
contravention  of  its  spirit,  or  in  fraud  of  the  power,  but  affording  an  advantage  to  the 
landlord,  whoever  he  might  be,  whether  tenant  for  life  or  remainderman,  which  he 
would  not  have  if  the  last  half-year's  rent  were  payable  at  the  end  of  the  last  half-year 
of  the  term,  it  appears  to  me  that  the  lease  was  well  executed. 

RoLFE,  B.  My  Lords,  in  answer  to  your  Lordships'  question  put  to  the  judges  in 
this  case,  I  have  to  state  that,  in  my  opinion,  the  lease  of  the  14th  of  October,  liS.'53, 
is  a  valid  execution  of  the  leasing  power  given  by  the  will  of  Benoni  Mallett.  The 
only  restriction  contained  in  the  power,  as  to  the  compliance  with  which  any  [361] 
doubt  has  been  raised,  is  that  which  requires  that  on  every  lease  there  should  be  reserved 
and  made  payable  during  the  continuance  thereof  the  best  and  most  improved  yearly  rent 
that  could  be  reasonably  had  for  the  same,  without  taking  any  sum  of  money  by  way 
of  fine  or  income  in  respect  of  such  lease. 

The  special  verdict  finds  that  the  rent  reserved  was  the  best  rent  which  could  be 
reasonably  obtained,  and  that  it  was  reserved  payable  half-yearly  by  equal  portions  on 
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the  6th  of  April  and  the  llth  of  October  in  every  year,  except  the  last  half-year's  rent 
of  the  terra,  which  was  made  payable  on  the  1st  of  August,  instead  of  the  llth  of 
October.  The  verdict  further  finds,  that  no  fine  or  income  was  taken,  unless  the 
reservinj;  of  the  last  half-year's  rent  in  August  instead  of  October  amounts  to  the 
taking  of  a  fine  or  income  within  the  meaning  of  the  power.  It  would,  as  it  seems  to 
nie,  be  a  palpable  abuse  of  language  to  speak  of  the  reservation  of  the  last  half-year's 
rent  in  August  instead  of  October  as  the  taking  of  a  sum  of  money  by  way  of  fine  or 
income,  when,  in  the  first  place,  no  sum  of  money  whatever  is  taken,  and,  secondly, 
when  the  whole  clause  has  reference  prospectively  to  something  to  be  done  at  the  end 
of  the  term,  and  not  before  its  commencement.  The  only  real  question,  therefore,  is, 
whether  the  mode  in  which  the  rent  is  reserved  is  warranted  by  the  power.  Now  all 
which  the  power  requires  is,  that  the  rent  should  be  the  best  rent  which  could  be 
obtained,  that  it  should  be  reserved  yearly,  and  that  it  should  be  payable  during  the 
whole  term.  The  jury  have  expressly  found  that  the  rent  is  the  best  rent  which 
could  be  obtained  ;  and  the  only  points  to  be  considered,  therefore,  are,  whether  it  is  a 
rent  reserved  yearly,  and  whether  it  is  payable  during  the  whole  term. 

It  is  clear,  both  on  principle  and  authority,  that  a  power  to  lease  at  a  yearly  rent 
is  well  complied  with  by  the  reservation  of  a  rent  payable  half-yearly  or  quarterly. 
In  [362]  other  words,  a  rent  does  not  cease  to  be  a  yearly  rent,  within  the  meaning  of 
such  a  power,  merely  because  it  is  made  payable  more  than  once  a  year.  What  is 
meant  in  such  a  power  by  the  words  "yearly  rent"  is,  as  I  conceive,  a  rent  payable  in 
respect  of  each  year  of  the  tenancy,  and  payable  in  the  year  in  respect  of  which  it  is 
reserved.  Whether  the  rent  be  reserved  on  one  or  more  days  in  the  3^ear,  and 
whether  it  be  made  payable  at  the  beginning,  the  middle,  or  the  end  of  the  year  in 
respect  of  which  it  is  reserved,  it  is  still,  as  I  conceive,  a  yearly  rent,  if  it  be  payable 
on  some  ascertained  day  or  days  in  every  year  as  the  equivalent  for  the  occupation 
during  that  year.  If  this  be  so,  the  rent  in  this  case  is  certainly  a  "  yearly  rent ;  "  and 
I  think  it  equallv  clear  that  it  is  a  rent  payable  during  the  continuance  of  the  term  ; 
for  though  after  the  1st  of  August  in  the  last  year  of  the  tenancy  no  sum  of  money 
will  be  actually  paid,  yet  rent  is  by  the  lease  made  payable  in  respect  of  that  period 
as  well  as  of  the  rest  of  the  term  ;  and  this,  as  I  have  already  stated,  is  all  which,  in 
m}'  opinion,  the  power  requires.  It  is,  however,  contended,  that,  even  admitting  the 
lease  to  be  framed  in  a  manner  which  amounts  to  a  literal  compliance  with  the  terms 
of  the  power,  yet  it  is  bad,  as  being  a  fraud  on  what  was  contemplated,  and  as  defeat- 
ing the  manifest  intention  of  the  testator  to  protect  the  interest  of  the  remainderman ; 
for  it  is  said,  if  the  tenant  for  life  should  die  in  the  last  year  of  the  term  between  the 
1st  of  August  and  the  llth  of  October,  then  during  that  period  the  remainderman 
would  have  no  right  of  possession,  and  yet  he  would  be  entitled  to  no  rent  by  way  of 
equivalent,  and  this,  it  is  said,  could  not  have  been  what  the  testator  meant.  But 
this  argument  appears  to  me  to  be  founded  altogether  on  a  fallacy.  It  assumes  that 
the  testator  must  have  intended  to  give  a  protection  to  the  remainderman,  which, 
if  the  construction  which  I  put  on  the  words  "  yearly  rent "  is  correct,  he  has  not 
expressed.  How  are  we  to  leai-n  what  [363]  benefits  are  intended  for  the  I'emainder- 
man,  otherwise  than  by  looking  to  the  language  of  the  will  1  He  takes  merely  as  a 
volunteer  by  the  bounty  of  the  testator,  "if  the  testator  had  desired  that  the  rent 
should  under  all  circumstances  be  made  payable  at  the  end  of  the  year,  he  might  have 
so  provided.  In  the  same  waj',  he  might  have  stipulated  that  the  rent  should^be  made 
payable  once  a  year  or  twice  a  year,  and  not  oftener,  so  as  to  secure  to  the  party 
entitled  in  remainder  the  year's  rent  or  half-year's  rent  falling  due  next  after  the  death 
of  the  tenant  for  life.  This,  however,  he'^has  not  done.  "He  has  imposed  on  the 
tenant  for  life  the  necessity  of  reserving  the  best  yeai'ly  rent  during  the  whole  term, 
but  at  what  days  it  should  be  made  payable,  and  whether-  once  or  oftener,  he  has  left 
to  his  discretion,  con.sidering  him  probal)ly  as  the  person  best  able  to  decide  what 
would  be  most  expedient  in  regard  to  all'such  particulars,  and  knowing,  as  he  must 
know,  that,  if  the  rent  reserved  was  the  best  rent  which  could  be  obtained,  the  interests 
of  the  remainderman  could  not  be  really  prejudiced. 

In  order  to  shew  that  in  construing  this  power  it  is  necessary  to  look  bevond 
the  mere  words  in  which  it  is  framed',  this  extreme  case  was  put  in  argument:— 
If,  It  was  said,  all  which  the  power  requires  is,  that  a  yearly  rent  should  be 
reserved  at  some  day  in  every  year,  then  the  power  would  be  complied  with  by 
a  reservation    of   the   rent   at  the  first   day  of  every  year,  instead  of  the    last,   a 
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mode  of  letting  manifestly  injurious  to  the  remainderman,  and  which  the  testator 
could  not  have  contemplated.  The  case  thus  suggested  was  urged  in  the  nature  of  a 
reductio  ad  alisurdum.  Xo  reasoning,  it  was  contended,  can  be  pressed  in  support 
of  the  present  lease  which  would  not  ecjually  go  to  uphold  a  lease  in  which  the  rent 
is  made  payable  at  the  beginning  instead  of  the  end  of  every  year.  Such  a  lease 
could  not  have  been  contemplated  by  the  testator,  and  therefore  so  neither  can  the 
present.  But  [364]  there  does  not  appear  to  me  to  be  any  reductio  ad  absurdum 
in  the  case  suggested.  A  lease  in  which  each  year's  rent  is  reserved  on  the  first  day 
of  the  year  would,  I  think,  be  a  lease  warranted  by  the  power,  provided  that  a  jury 
could  find  what  they  have  found  in  this  case,  but  probably  could  not  in  the  case 
suggested,  that  the  rent  so  reserved  was  the  best  rent  that  could  reasonably  be 
obtained.  I  have  alluded  to  this  extreme  case,  for  the  purpose  of  making  clear 
the  ground  on  which  my  opinion  proceeds  ;  but,  in  truth,  in  the  present  case,  the 
mode  in  which  the  rent  is  reserved,  so  far  from  being  injurious  to  the  I'emainderman, 
is  evidently  for  his  benefit,  no  less  than  for  that  of  the  tenant  for  life.  It  is  true, 
that,  in  the  highly  improbable  event  that  a  person  granting  a  twenty-one  years'  lease 
should  happen  to  die  within  the  two  last  months  of  the  term,  the  loss  suggested 
might  occur ;  but,  on  the  other  hand,  in  the  far  more  probable  event  of  the  lessor 
dying  at  some  earlier  part  of  the  term,  the  remainderman  would  have  the  benefit  of 
the  anticipated  payment,  and  so  acquire  greater  facility  in  obtaining  the  last 
half-year's  rent. 

It  only  remains  to  add,  that  no  decided  case  is  at  variance  with  the  view  which  I 
have  taken ;  and,  on  the  contrary,  there  is  authority  in  its  support.  In  Doe  v.  Giffard 
(5  B.  &  Aid.  371),  the  lease  was  held  bad,  not  because  the  rent  was  payable  before 
the  last  day  of  the  year,  but  because  it  was  not  payable  during  the  whole  term. 
There  was  in  that  case  one  half-year  in  respect  of  which  no  rent  was  paj'able  to  any 
one  ;  the  term  was  to  last  during  forty-two  half-years,  and  there  were  to  be  only  forty- 
one  half-yearly  payments  of  rent,  and  this  was  clearly  contrary  to  the  express  terms 
of  the  power.  In  Doc  v.  Morse  (2  C.  ife  M.  26.3),  Lord  Lyndhurst  states  the  true 
ground  on  which  the  lease  in  that  case  was  held  bad  ;  namely,  that  the  power  required 
the  rent  to  be  made  payable  by  half-yearly  payments,  which  must  mean  at  equal 
half-yearly  in-[365]-tervals,  or,  at  all  events,  on  days  which  by  the  custom  of  the  country 
were  treated  as  equal  intervals  ;  whereas  it  was,  in  fact,  reserved  at  very  unequal 
intervals,  the  1st  of  May  and  the  29th  of  September,  and  no  evidence  was  given  to 
shew  that  those  days  were  by  the  custom  of  the  country  treated  as  half-yearly  days 
of  payment.  In  Isherwood  v.  Oldhiuw  (3  M.  &  Selvv.  393)  and  Due  v.  IFikon  (5  B.  & 
Aid.  363),  the  leases  were  held  to  be  good ;  and  the  dictum  of  Powell,  J,,  in 
Eegina  v.  Weston  (2  Ld.  Eaym.  1198),  assented  to  by  Lord  Holt,  is  express  in  favour 
of  the  present  lease. 

On  the  whole,  therefore,  I  have  to  state,  that,  in  my  opinion,  both  on  principle 
and  authority,  the  lease  of  the  14th  December,  1833,  is  valid. 

Maule,  J.  My  Lords,  I  am  of  opinion  that  the  lease  was  a  valid  execution  of 
the  power.  The  power  requires  that  upon  every  such  lease  there  should  be  reserved 
and  made  payable,  during  the  continuance  thereof,  the  best  improved  yearly  rent  that 
could  be  reasonably  had  for  the  same ;  it  further  requires,  that  there  should  be  no 
fine,  that  there  should  be  a  clause  of  re-entery  for  non-payment  of  the  rent,  and 
that  the  lessor  should  execute  a  counterpart.  The  lease  in  question  is  for  twenty- 
one  j'ears  from  the  11th  of  October,  1833,  and  the  rent  of  £903  is  payable  on 
the  6ch  of  April  and  the  11th  of  October  in  every  year,  except  the  last  half-year's 
I'ent,  which  is  made  payable  on  the  1st  of  August  next  before  the  determination 
of  the  said  term.  It  is  agreed,  that  the  power  is  well  executed,  if  the  last  half- 
years'  rent  might  be  reserved  payable  on  the  1st  of  August. 

It  is  to  be  observed,  that  this  power,  though  it  requires  a  yearly  rent  to  be 
i-eserved  and  made  payable  during  the  term,  does  not  point  out  any  mode  or 
term  in  which  it  is  to  be  made  payable  ;  it  has  no  such  words  as  "  by  equal  [366]  half- 
yearly  payments,"  or  "by  yearly  payments,"  and  in  the  absence  of  such  words,  it 
is  well  settled  that  a  rent  may  be  a  yearly  rent  though  reserved  payable  half- 
yearly.  It  follows  from  this,  that  "  yearly  "  means  payable  within  each  year,  not 
payable  at  the  end  of  a  year;  for  if  it  had  that  meaning,  a  rent  payable  half- 
yearly  would  be  only  a  part  and  not  entirely  a  yearly  rent,  and,  therefore,  a  bad 
execution  of  a  power  requiring  a  yearly  rent.     It  has  been  contended,  indeed,  that, 
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as  the  last  rent  payable  under  this  lease  is  before  the  end  of  the  term,  the  rent  is 
not  payable  dnring  the  continuance  of  the  term ;  but  I  think  that  is  a  forced  and 
unnatural  construction  of  the  power,  the  proper  meaning  of  which  is,  that  the  rent 
shall  be  payable  in  every  year  during  the  continuance  of  the  term,  the  words 
"during  the  continuance  of  the  term"  being  used  to  exclude  payments  after  the 
term.  If  it  had  said  it  should  be  "reserved  and  made  payable  on  every  1st  of 
Auo-ust  in  every  year  during  the  said  term,"  there  would  have  been  no  doubt  that  a 
rent  payable  on  that  day  would  have  been  sufficient,  though  the  term  continued 
after  the  last  payment.  The  present  power  has,  in  effect,  said  that  there  shall  be 
reserved  and  made  payable,  during  the  continuance  of  the  said  term,  the  best  yearly 
rent  on  such  days  as  the  lessor  and  lessee  may  agiee  upon  ;  for,  as  it  does  not  in  any 
way  point  out  the  days,  it  leaves  to  the  parties  to  suit  themselves  about  it.  It  appears 
to  me,  therefore,  that  that  power  has  been  literally  pursued,  and  when  that  is  the 
case,  the  execution  of  it  is  good,  though  some  other  mode  might  be  suggested  which 
would  be  more  beneficial  to  the  remainderman,  possibly  with  the  exception  of  a  case 
of  fraud,  which,  however,  it  is  not  necessary  to  discuss,  inasmuch  as  nothing  of  the 
kind  can  be  here  suggested. 

There  are  cases,  indeed,  in  which  the  power  has  not  been  complied  w-ith 
according  to  its  terms,  but  it  has  been  insisted  that  it  was  sufficiently  executed, 
because  the  actual  execution  could  not  put  the  remainderman  in  a  worse  situ-[367]- 
ation  than  that  in  which  he  would  have  been,  if  the  terms  of  the  leasing  power  had 
pursued,  and  leases  have  been  sustained  on  this  ground.  Whether  such  a  ground  has 
been  taken  in  support  of  an  execution  not  according  to  the  terms  of  the  power  is  a 
legitimate  argument  in  support  of  the  objection  to  the  lease,  that,  in  some  event,  the 
remainderman  would  be  worse  ofl'  than  if  the  power  had  been  pursued  ;  but  it  is  a 
fallacy  to  apply  this  argument  when  the  leasing  power  has  been  pursued,  and  to  insist 
that  a  lease  is  bad  though  the  power  is  pursued,  because  some  other  mode  of  execu- 
tion, also  within  the  power,  would,  in  some  event,  have  been  more  beneficial  to  the 
remainder-man  ;  indeed,  if  such  an  argument  could  be  sustained,  in  many  cases, — for 
instance,  in  this, — a  valid  execution  of  a  power  would  be  impossible.  The  Court  of 
Exchequer  Chamber  seems  to  have  lost  sight  of  this  distinction  when  it  states  the 
case  of  Doe  d.  Harris  v.  Mw.se  (2  C.  &  M.  247)  to  be  directly  in  point,  and  the  leasing 
power  in  that  ease  to  be  substantially  the  same  as  in  this.  The  leasing  power  in 
Doe  d.  Harris  v  Morse  required,  that  there  should  be  reserved  and  continued  payable 
during  the  continuance  of  the  lease,  by  half-yeai'ly  payments,  the  best  and  most 
improved  yearly  rent,  whereas,  in  the  present  power,  nothing  is  .said  about  the  period 
of  payment;  and  the  lease  in  Doc  d.  Harris  v.  Morse  reserved  the  rent  payable  the 
1st  of  May  and  the  29th  of  September,  i.e.  at  periods  of  five  and  seven  months  ;  that 
was  held  not  to  be  rent  payable  by  half-yearly  payments ;  it  was  clear,  therefore,  that 
the  power  was  not  complied  with  in  terms  ;  and  it  being  insisted,  that  the  remainder- 
man could  not  be  prejudiced,  and  that,  therefore,  the  case  might  be  sustained  as  a 
sufficient  though  informal  execution.  Baron  Bayley,  in  answer  to  this  argument,  made 
use  of  the  dicta  for  which  alone  the  case  [368]  was  cited  by  counsel  in  the  Exchequer 
Chamber,  and  cited  as  a  case  in  point,  as  the  Court  seem  to  have  considered  it.  But 
though  this  case  is  not  in  point,  that  put  by  Justice  Powell,  in  Begina  v.  IVestmt,  and 
agreed  to  by  Chief  Justice  Holt,  is  in  point.  In  that  case,  the  first  of  those  learned 
judges,  desiring  to  illustrate  the  case  in  hand  by  something  clear  and  indisputable, 
said,  that,  if  a  man  had  a  power  to  make  leases,  reserving  the  antient  yearly  rent 
aniuially,  yet,  if  it  was  received  on  a  day  before  the  year  was  up,  as  if  the  year  ended 
at  Christmas,  and  was  received  at  Michaelmas,  it  would  be  well,  pursuant  to  the 
power,  to  which  Chief  Justice  Holt,  agreed.  As  to  the  weight  of  such  an  argument, 
I  refer  your  Lordships  to  what  Lord  Abinger  observed,  when  the  case  was  'cited  in 
the  Exchequer. 

On  the  whole,  therefore,  I  am  of  opinion,  that  the  lease  was  a  valid  execution  of 
the  power. 

CoLTMAN,  J.  My  Lords,  in  answer  to  the  question  proposed  by  vour  Lordships, 
I  humbly  beg  to  state  my  opinion  that  the  indenture  of  lease  between  Philip  Mallet 
Case  and  Margaret  Rutland,  dated  the  14th  of  December,  1833,  as  stated  in  the 
special  verdict,  is  not  a  valid  execution  of  the  power  of  leasing,  also  stated  in  the 
special  verdict,  given  by  the  will  of  Benoni  Mallett. 

It  appears  by  the  special  verdict  that  the  donees  of  the  power  are  authorized  by 
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indeiituie  uiuler  their  hands  and  seals  to  demise  for  any  term  not  exceeding  twenty- 
one  years  in  possession,  so  that  upon  every  such  lease  there  should  ho  reserved  and 
made  payable  during  the  continuance  thereof  the  best  improved  yearly  rent  that 
could  be  reasonably  had  for  the  same,  without  taking  any  sum  or  sums  of  money  by 
way  of  fine  or  income  for  or  in  respect  of  such  lease,  with  other  ))rovisoes  not  material 
to  be  considered. 

The  lease  was  made  on  the  1 4th  of  December,  lS2.i,  for  [369]  twonty-one  years 
from  the  11th  of  October  preceding,  yielding  and  paying  the  yearly  rent  of  .£90,!  by 
equal  half-yearly  payments,  that  is  to  say,  on  the  6th  of  April  and  the  Uth  of  October 
in  every  year,  in  equal  portions,  except  the  last  half-year's  rent,  which  was  thereby 
reserved  and  agreed  to  be  paid  on  the  1st  of  August  next  before  the  determination 
of  the  said  term. 

Now,  what  is  it  that  the  power  requires  ?  It  requires  that  the  best  yearly  rent 
shall  be  reserved,  and  that  it  shall  be  reserved  and  made  payable  duiing  the  continu- 
ance of  the  term ;  and,  on  the  best  consideration  I  can  give  the  subject,  it  appears  to 
me,  that,  in  order  to  a  compliance  with  the  power,  there  ought  to  be,  during  the  whole 
time  that  the  term  shall  continue,  rent  growing  due  to  the  person  who  is  entitled  for 
the  time  being  to  the  rents  and  profits  of  the  land,  so  that  no  part  of  the  time  during 
which  he  is  so  entitled  should  be  barren  and  unproductive  to  him. 

This  view  of  the  law  is,  I  think,  sanctioned  by  the  opinion  of  Mr.  Justice  Bayley, 
as  it  is  to  be  collected  from  his  judgment,  in  the  case  of  Doe  d.  Harris  v.  3Iorse  (2  C. 
&  M.  247),  and  such  appears  to  me  to  be  the  view  most  conformable  to  the  words 
of  the  power. 

The  case  of  Ishemvod  v.  Oklknow  (3  M.  &  Selw.  382)  may  appear  at  first  sight  in 
some  degree  at  variance  with  the  opinion  above  expressed,  but  I  think  on  examination 
it  will  not  appear  to  be  so.  There  the  power  to  make  leases  was  for  two  or  three  lives 
or  for  twenty -one  years,  so  as  there  were  reserved  payable  ■  during  the  continuance 
thereof  the  best  and  most  improved  yearly  rent  which  could  be  gotten  for  the  same, 
without  taking  any  sum  of  monej'  for  or  in  lieu  of  a  fine  or  income  for  the  same.  A 
lease  was  made,  under  the  power  of  the  15th  of  October,  1800,  for  fourteen  years, 
[370]  to  be  computed,  as  to  the  meadow  and  plough  lands,  from  the  1 3th  of  February 
then  last,  the  pasture  lands  from  the  25th  of  March  then  last,  and  as  to  the  messuage, 
from  the  12th  of  May  then  last  past,  under  a  yearly  rent  of  £100,  payable  by  half- 
yearly  payments  on  the  11th  of  November  and  the  25th  of  March  ;  and  this  lease  was 
held  good,  although  it  was  open  to  the  objection  that  the  term,  as  far  as  the  house 
was  concerned,  had  a  continuance  for  a  period  of  six  weeks  after  the  last  rent-day. 
No  objection  was  raised  to  the  lease  on  this  score,  it  being,  I  conceive,  considered, 
that,  as  the  whole  of  the  land  was  to  be  given  up  on  or  before  the  25th  of  March,  the 
term  was  to  be  looked  upon  substantially  as  not  extending  beyond  that  period,  so 
that  the  reservation  of  the  rent  might  reasonably  be  considered  as  co-extensive  with 
the  continuance  of  the  term. 

This  mode  of  viewing  the  term  as  expiring  on  the  25th  of  March  is  analogous  to 
what  takes  place  with  respect  to  the  notice  required  to  be  given  to  a  tenant  from  year 
to  year  who  has  entered  on  different  parts  of  the  demised  premises  at  difi'ercnt  times. 
The  law  requires,  in  order  to  determine  his  tenancy,  that  half  a  year's  notice  should 
be  given  him,  ending  at  the  expiration  of  some  year  of  his  term ;  but  it  is  always  held 
a  suHicient  compliance  with  the  rule,  if  the  six  months'  notice  is  given  with  reference 
to  the  time  of  entry  on  the  substantial  part  of  the  demised  premises,  for  his  year  is 
considered  as  ending  when  his  interest  in  the  substantial  part  of  the  demised  premises 
expires.  Doe  v.  Simalon  (2  AVm.  Black.  1224),  Doe  v.  JFatkins  (7  East,  551).  It  may 
be  proper  here  to  notice  a  passage  to  be  found  in  'The  Queen  v.  Weston  (2  Ld.  Raym. 
1198),  where  Mr.  Justice  Powell  is  reported  to  have  said,  that  if  a  man  had  a  power 
to  make  leases,  reserving  the  antient  yearly  rent  annually,  yet  if  it  were  reserved 
upon  a  [371]  day  before  the  year  was  up,  as  if  the  year  ended  at  Christmas  and  it 
was  reserved  at  Michaelmas,  it  would  be  well,  pursuant  to  the  statute,  to  which  Lord 
Holt  agreed. 

The  opinion  thus  expressed  by  Mr.  Justice  Powell  having  reference  to  a  supposed 
ease  not  very  particularly  stated,  it  is  difficult  to  say  how  far  it  was  intended  to  go. 
If  he  was  contemplating  a  case  in  which  an  antient  rent  was  reserved  upon  the  antient 
and  accustomed  day  of  payment,  it  would  lie  the  same  case  with  Doe  v.  inison  (5  B.  ife 
Aid.  363).     There  the  power  was  to  lease  for  twenty-one  years,  or  any  term  of  years 
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determinable  upon  three  lives,  so  as  upon  every  such  lease  there  were  reserved  and 
made  payable  during  the  continuance  thereof  the  usual  and  accustomed  yearly  rents, 
boons,  and  services  for  the  same.  The  lease  was  made  on  the  6th  of  January,  to  hold 
from  that  day  for  ninety-nine  years,  if  three  persons,  therein  named,  should  so  long 
live,  ;it  a  lent  payable  at  Lady-Day  and  Michaelmas  in  every  year. 

It  was  objected  to  the  lease,  that  the  first  payment,  being  to  be  made  on  the  25th 
of  March,  in  little  more  than  two  months  after  the  demise,  was  rather  in  the  nature 
of  a  fine  than  rent,  and  the  last  payment,  if  the  lives  should  last  till  the  end  of 
the  term,  being  to  be  made  on  the  '29th  of  September,  whereas  the  lease  would  not 
expire  till  the  6th  of  January  following,  the  rent  could  not  be  considered  as  having 
been  made  payable  during  the  continuance  of  the  term.  But  as  it  appeared  from 
former  leases  of  the  demised  premises  that  the  25th  of  March  and  the  29th  of 
September  were  the  usual  and  accustomed  rent-days,  the  Court  were  of  opinion  that 
the  reservation  of  the  rent  was  in  conformity  with  the  power. 

In  that  case,  although  by  the  terms  of  the  power  the  rent  was  required  to  be 
reserved  during  the  continuance  of  the  term,  yet  it  was  the  usual  and  accustomed 
yearly  [372]  rent  which  was  to  be  reserved,  and  the  reference  to  the  accustomed  rent 
qualified  the  words  of  the  power,  which  required  a  yearly  rent  to  be  reserved  during 
the  continuance  of  the  term.  This  case,  therefore,  will  not  furnish  a  rule  for 
construing  the  same  words,  where  there  is  nothing  in  the  context  to  indicate  that 
they  are  used  in  any  limited  and  restricted  sense. 

On  these  grounds  it  seems  to  me  that  there  has  not  been  in  this  case  a  compliance 
with  the  requisites  of  the  power ;  and  although  the  deviation  is  not  in  a  very 
important  particular,  great  inconvenience  would  follow  from  introducing,  without  any 
necessity,  laxity  and  uncertainty  into  a  branch  in  which  the  provisions  of  the  law  may 
so  easily  be  accurately  complied  with. 

Coleridge,  J.  My  Lords,  it  will  be  unnecessary  for  me  to  re-state  the  question 
upon  which  your  Lordships  have  called  for  my  opinion,  or  to  detail  at  any  length 
the  facts  out  of  which  it  arises. 

The  question  turns  upon  the  execution  of  a  leasing  power  contained  in  a  will, 
which,  among  other  things,  required,  that,  in  every  lease  made  under  it,  there  should 
be  reserved  and  made  payable  during  the  continuance  thereof  respectively,  the  best 
improved  yearly  rent  that  could  be  reasonably  had  for  the  same,  without  taking  any 
sum  or  sums  of  money  by  way  of  fine  or  income  for  or  in  re.spect  of  such  lease  or 
leases,  and  that  there  should  be  a  clause  of  re-entry  for  non-payment  of  the  rent.  The 
lease  in  dispute  was  made  on  the  14th  of  December,  to  hold  from  the  11th  of  October 
preceding;  the  rent  was  reserved  payable  on  the  fith  of  April  and  11th  of  October, 
except  the  last  half-year's  rent,  which  was  reserved  and  agreed  to  be  paid  on  the 
1st  of  August  preceding  the  determination  of  the  term;  and  it  is  upon  this 
stipulation  as  to  the  last  half-year's  rent  that  the  objection  is  founded. 

In  order  to  a  due  construction  of  any  leasing  power,  we  [373]  are  to  be  guided 
of  course  by  the  intention  of  him  who  "created  it.  In  this  inquiry,  it  will  almost 
universally  happen  that  the  intention  is  in  part  expressed, — in  part  to  be  collected 
by  iniplication.  With  regard  to  the  former,  I  am  not  aware  that  any  diiTerence  of 
opinion  as  to  the  rule  to  be  observed  prevails.  However  unreasonable  or  unnecessarily 
minute  it  may  be,  it  is  an  express  condition  which  binds  the  party  who  acts  under  the 
power ;  he  can  enter  into  no  consideration  of  consequences  ;  he  must  obey  it  strictly  ; 
and  any  substantial  deviation,  however  desirable  in  itself,  upon  a  just  consideration  of 
all  the  circumstances,  will  vitiate  the  instrument  on  which  it  appears  :  this,  then,  is 
the  first  inquiry.  The  power  in  terms  requires,  that  "  upon  every  such  lease  there 
should  be  reserved  and  made  payable  during  the  continuance  thereof  the  best 
improved  yearly  rent  that  could  be  reasonably  had  for  the  same,  without  taking  any 
sum  or  sums  of  money  by  way  of  fine  or  income  for  or  in  respect  of  such  lease."" 
Ihe  objection  to  the  lease  seems  to  raise  only  two  questions  upon  this  :— Has  the  rent 
been  reserved  and  made  payable  during  the  continuance  of  the  lease  ?  Has  any  sum 
heen  taken  by  way  of  fine  or  income  in  respect  of  the  lease  1  These  questions  will  in 
fact  resolve  themselves  into  one,  and  they  both  involve  an  inquiry  into  the  character 
which  we  are  to  ascribe  to  the  payment  which  is  to  be  made  on  the  1st  of  August  in 
the  last  half-year  of  the  term ;  for  it  has  been  doubted  whether  that  payment  can 
properly  be  considered  rent  at  all,  and  is  not  rather  in  the  nature  of  a  fine  "or  income, 
or,  at  all  events,  a  money  payment  not  issuing  out  of  the  land,  nor  paid  in  return  for 
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the  occupation  thereof.  On  the  tirst  view,  an  express  prohibition  in  the  power  would 
be  disregarded  :  in  the  last,  the  rent  would  not  be  reserved  during  the  continuance  of 
the  term,  but  the  occupation  for  a  whole  half-year  would  l)e  rent-free.  I  cannot, 
however,  acquiesce  in  either  view  ;  it  does  not  seem  to  me  that  this  partial  anticipa- 
tion of  the  payment  of  [374]  one  small  portion  of  the  rent  at  the  very  close  of  the 
term  bears  any  resemblance  in  character  to  a  fine  or  income  :  it  has  no  eH'ect  on  the 
amount  of  rent  annually  reserved,  nor  can  have  been  stipulated  for  with  a  view  to 
the  interest  of  the  tenant  for  life,  as  opposed  to  that  of  the  remainderman. 

If  it  be  not  a  fine  or  income  within  the  meaning  of  those  tei'ms  as  used  in  the 
powei',  it  seems  scarcely  worth  while  to  inqnii'e  whether  it  .strictly  fulfils  the  legal 
definition  of  the  term  "  rent,"  because  we  must  construe  that  term  as  used  in  the 
power  popularly,  according  to  the  manifest  intention  of  the  devisor  ;  and  yet  it  may 
be  observed,  that  it  is  clearly  a  return,  annual  in  its  nature,  for  the  occupation  of  the 
lands,  and  that  distress  is  incident  to  it.  Certainly,  we  have  no  right  to  require  a 
closer  agreement  to  rent,  in  the  .strictest  sense,  in  all  its  essential  qualities.  In 
2  Kolle's  Abridgment,  446,  tit.  "Reservations,"  B.,  pi.  1.,  it  is  said,  "if  a  man  grant 
a  future  interest  in  land,  as  for  certain  years,  to  commence  ten  years  after,  he  may 
reserve  a  rent  upon  this,  payable  presently  ;"  and  Mr.  Cruise  gives  the  reason  ;,"  "for 
it  will  be  a  good  contract  to  oblige  the  lessee,  and  to  ground  an  action  of  debt,  and 
the  lessor  may  have  his  remedy  by  distress  for  the  arrears  when  the  lessee  comes 
into  possession." 

I  come  then  to  the  question, — Has  it  been  reserved  and  made  payable  during  the 
continuance  of  the  lease  ?  It  is  urged,  that,  to  satisfy  these  words,  rent  ought  to  be 
accruing  and  issuing  out  of  the  land  from  day  to  day  for  every  day  so  long  as  the 
term  endures,  and  up  to  the  last  moment :  but  that,  from  the  1st  of  August  to  the 
11th  of  October  in  the  last  year,  if  the  rent  be  paid  according  to  the  stipulation  of 
the  lease,  the  land  will  become  rent-free  ;  no  rent  will  be  issuing  from  it ;  that  the 
rent,  therefore,  is  not  reserved  during  the  continuance  of  the  term.  It  seems  to  me, 
that  the  words  "  during  the  continuance  of  the  lease "  will  more  reasonably  bear 
another  meaning,  and  that  the  stipulation  [375]  merely  requires  that  the  best 
improved  j'early  rent  shall  be  reserved  for  every  year  of  the  term  for  the  whole  period 
of  it,  and  that  it  should  be  made  payable  in  every  year  during  the  continuance  of  the 
term  ;  that  is,  neither  before  its  commencement,  which  might  make  it  a  fine,  nor  after 
its  termination,  by  which  the  security  of  distress  for  its  payment  at  all  might  be 
lost.  In  this  sense,  the  lease  satisfies  the  stipulation  of  the  power  :  and  I  conclude, 
therefore,  that  the  lease  is  a  valid  execution  of  the  power,  so  far  as  regards  the 
expressed  intention  of  the  devisor  in  the  creation  of  it. 

But  although  there  be  no  breach  of  any  condition  expressly  imposed  by  the  leasing 
power,  I  am  still  to  inquire  whether  the  case  satisfies  all  those  that  are  implied  in  it, 
for  I  cannot  agree  that  a  merely  literal  compliance  with  the  written  terms  of  the 
power  will  suffice  ;  the  terms  of  the  lease  must  be  such  as  to  satisfy  the  intention  of 
the  devisor,  as  that  may  be  collected  from  the  language  he  has  used.  It  has  been 
said,  that,  where  there  is  a  literal  compliance  with  the  power,  the  only  proper  inquiry 
remaining  is,  whether  the  lease  is  such  as  a  prudent  tenant  in  fee-simple  would  have 
made.  Such  an  inquiry  might  in  many  instances  lead  to  the  same  conclusion  in  fact 
as  a  more  correct  one  ;  but,  on  the  other  hand,  many  circumstances  might  very 
reasonably  induce  a  prudent  owner  of  the  fee  to  make  such  a  lease  as  could  contravene 
the  intentions  of  the  framer  of  such  a  powei'  as  that  under  consideration  :  it  might  be 
wise  in  him,  for  good  consideration,  to  postpone  or  to  anticipate  the  receipt  of  the 
profits;  the  tenant  for  life  and  the  remainderman,  though  their  estates  make  up  the 
whole  fee,  do  not,  in  respect  of  interest  in  the  profits,  make  up  exactly  the  tenant  in 
fee,  for  they  have  several,  and,  in  many  respects,  opposite  interests.  The  true 
criterion  is  the  intention  of  the  devisor.  Now,  he  intended  that  the  tenant  for  life, 
in  spite  of  the  uncertainty  of  his  interest  in  duration,  should  be  able  to  [376] 
grant  a  certain  lease ;  that  in  this  lease  the  rent  shoidd  be  so  reserved  as  to  make  the 
tenant's  occupation  equally  profitable  in  the  way  of  render  to  the  landlord  for  the 
time  being  throughout  its  whole  duration  :  the  rent,  therefore,  was  not  to  be  antici- 
pated in  the  shape  of  fine  or  foregift,  but  to  be  reserved  and  made  payable  yearly 
during  the  continuance  of  the  term.  Thus  far  his  intention  is  clear  :  but  the  very 
terms  in  which  he  has  disclosed  this  intention  shew  also  that  he  was  not  anxious  to 
provide  for  absolute  certainty  and   unerring  equality  on  the  division  of  the  profits 
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between  the  tenant  for  life  and  the  remainderman,  in  case  the  former  should  die 
during  the  continuance  of  the  term  ;  that  could  only  be  secured  by  directing  a  reserva- 
tion of  the  rent  daily,  and  he  makes  no  such  unreasonable  stipulation  ;  he  does  not 
e\-en  direct  it  to  be  reserved  weekly,  monthly,  or  quarterly  ;  he  uses  the  term  yearly ; 
and  that  permits  a  yearly,  half-yearly,  or  quarterly  reservation.  Something,  there- 
fore, is  necessarily  left  to  what  we  call  chance  during  the  whole  twenty-one  years, 
for  the  tenant  for  life  may  die  soon  after  the  commencement,  or  towards  the  close 
of  a  half-year,  and  his  occupation  for  a  short  period  may  be  profitable  or  not, 
accordingly.  The  devisor  appears  to  have  entered  into  no  calculation  on  such  minute 
points.  It  is  said  that  his  intention  was,  that  in  no  event  should  the  remainderman's 
occupation  be  for  any  period  of  time  barren.  That  could  only  be  etfected,  consistently 
with  a  yearly  reservation,  by  making  it  possible  in  a  certain  event  for  the  occupation 
of  the  tenant  for  life  to  be  barren  for  a  considerable  period  ;  in  other  words,  he  would 
give  the  remainderman  a  preference  over  the  tenant  for  life.  But  what  is  the  evidence 
of  such  intention?  I  cannot  collect  it  from  the  words  of  the  power  or  the  circum- 
stances it  must  have  contemplated. 

It  has  been  asked  whether  the  whole  last  year's  rent  might  have  been  reserved  at 
the  beginning  of  it.  I  am  inclined  to  think  that  the  spirit  as  well  as  the  letter  of 
the  [377]  power  would  allow  this ;  but  I  do  not  pronounce  a  decided  opinion  ;  it 
seems  to  me  unnecessary  to  form  one  in  order  to  answer  your  Lordships'  question, 
for  in  a  matter  of  this  sort  much  will  depend  on  degree  :  extreme  cases,  therefore, 
will  not,  as  sometimes  they  will,  test  the  soundness  of  an  opinion.  In  this  view 
I  observe  upon  the  fact  that  it  is  not  the  first  half-year's  rent,  nor  every  half-year's 
I'ent,  but  only  the  last,  of  which  the  payment  is  anticipated.  Whoever  is  to  receive 
that  payment  will  be  benefited  by  the  stipulation,  because  he  thereby  gains  the  power 
of  distress  with  the  crops  on  the  ground  ;  and  at  the  original  granting  of  the  lease 
it  was  more  probable  that  the  remainderman  would  be  benefited  than  the  tenant 
for  life. 

Being,  therefore,  on  the  whole,  of  opinion  that  this  lease  has  been  framed  in 
accordance  with  the  intention  of  the  devisor,  expressed  and  implied,  I  am  of  opinion 
that  it  is  a  valid  execution  of  the  power. 

Williams,  J.  My  Lords,  the  question  in  this  case  is,  whether  a  certain  lease,  to 
be  shortly  noticed  hereafter,  is  or  is  not  made  in  conformity  to  the  following  leasing 
power  contained  in  the  will  of  Benoni  Mallett,  bearing  date  the  "28th  day  of  January, 
17^0.  ''Provided  always,  and  his  will  was,  that  it  should  and  might  be  lawful  to 
and  for  his  said  grandson,  Philip  Mallett  Case,  and  all  his  sons,  and  all  other  person 
or  persons  respectively,  as  and  when  they  should  respectively  come  into  and  be  in  the 
actual  possession  of  the  said  tenements,  with  the  appurtenances,  or  any  part  thereof, 
or  be  actually  entitled  to  the  rents  and  profits  thereof,  by  indenture  under  their 
respective  hands  and  seals,  to  demise  and  lease  the  same  or  any  part  thereof  unto  any 
person  or  persons,  for  any  term  or  number  of  years  not  exceeding  twenty-one  years, 
in  possession,  and  not  in  reversion,  remainder,  or  expectancy,  so  as  upon  every  such 
lease  there  should  be  reserved  and  made  payable  during  the  continuance  thereof 
respectively  the  best  [378]  improved  yearly  rent  that  could  be  reasonably  had  for 
the  same,  without  taking  any  sum  or  sums  of  money  by  way  of  fine  or  income  for 
or  in  respect  of  such  lease  or  leases,  and  so  as  none  of  the  said  lease  or  leases  were 
made  dispunishable  of  waste  by  any  express  words  therein,  and  that  in  every  such 
lease  there  should  be  contained  a  clause  of  re-entry  for  non-payment  of  the  rent  or 
rents  to  be  thereby  respectively  reserved,  and  so  as  such  lessee  or  lessees  to  whom 
such  lease  or  leases  should  be  made,  sealed,  and  delivered  counterparts  of  such  lease 
or  leases." 

And  in  considering  this  question  I  shall  assume  that  the  power  is  to  be  construed 
in  the  same  manner  and  by  the  same  rules  that  regulate  courts  of  law  in  their  interpreta- 
tion of  any  other  document  or  wiiting ;  by  which  I  mean  that  any  strictness  or  laxity 
which  may  have  been  supposed  to  belong  to  the  construction  of  instruments  of  this 
description  is  alike  inadmissible,  and  that  the  true  intent  and  meaning  in  this,  as  in 
other  instances,  are  to  be  sought  for. 

The  indenture  of  lease  in  question  bears  date  the  14th  December,  1833,  and  is 
made  between  Philip  Mallett  Case,  the  tenant  forilife  under  the  said  will,  of  the  one 
part,  and  the  plaintiff  in  error  of  the  other,  whereby  the  said  Philip  Mallett  Case,  in 
exercise  of  the  power  of  leasing  above  set  forth,  demised  to  her,  her  executors,  &c.,  the 
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said  tenements,  with  the  appurtenances,  to  hold  the  same  from  the  11th  day  of 
October  then  last  for  and  durinj;  the  term  of  twenty-one  years  then  next  ensuint;, 
yielding  and  paying  therefore  to  the  said  Case  and  his  assigns  during  such  part  of  the 
term  as  he  should  live,  and  after  his  decease  unto  such  person  or  persons  as  for  the 
time  being  should  be  entitled  to  the  reversion  of  the  said  premises  under  the  said 
will,  the  yearly  rent  of  £903,  by  equal  half-yearly  payments,  i.e.  on  the  6th  Api'il 
and  the  11th  October  in  ever}'  year,  in  eijual  ])ortions,  except  the  last  half-year's 
rent,  which  was  thereby  reserved  and  agreed  to  be  paid  on  [379]  the  1st  day  of 
August  next  liefore  the  determination  of  the  said  term.  Then  follow  .some  other 
provisions  which  it  is  not  material  to  notice,  the  question  arising  upon  the  reservation 
of  rent  in  the  last  year  of  the  form. 

The  said  Philip  Mallett  Case,  the  tenant  for  life,  died  on  the  4th  July,  1834, 
without  issue,  and  the  defendants  in  error,  in  right  of  the  said  Mary,  claim  title  to 
the  said  tenements  under  the  said  will,  and  contend  that  the  said  lease  is  not  a  good 
execution  of  the  said  leasing  power. 

Now,  upon  adverting  to  the  terms  of  this  power,  it  is  observable  that  the  only 
limitation  or  restriction  as  to  the  reservation  of  rent  is  "  that  it  should  be  the  best 
improved  yearly  rent  that  could  be  reasonably  had  for  the  same."  Whether  the  rent 
should  be  made  payable  yearly,  half-yearly,  or  quarterly,  or  at  any  other  stated  period, 
is  not  specified.  To  hold  that  any  particular  time  in  the  year  for  the  payment  is 
required,  is,  as  it  seems  to  me,  to  introduce  a  new  term,  and  to  add  a  further  restric- 
tion, unless  indeed  the  words  "the  best  improved  yearly  rent"  necessarily  im])ly  that 
it  should  be  made  payable  at  once,  in  one  sum,  the  whole  amount.  That,  however,  is 
not,  in  m}'  opinion,  the  fair  interpretation.  The  plain  and  obvious  meaning,  I  think, 
is,  that  the  rent  should  "be  i-eserved  and  made  payable,"  during  each  year  of  the 
term,  or,  as  the  language  of  the  reddendum  in  leases  so  usually  is,  "yielding  and 
paying  therefore  yearly  and  every  year  during  the  continuance  of  the  term  "  so  much, 
whatever  the  amount  of  rent  in  the  particular  ease  may  be.  This  indeed  seems  to  be 
so  clear,  that  the  citation  of  any  authority  in  support  of  this  construction  may  perhaps 
be  superfluous.  The  point,  however,  has  been  Isrought  expressly  under  the  considera- 
tion of  the  Court  of  Queen's  Bench  in  the  case  of  Doe  d.  The  Earl  of  Shrewsburi/  v. 
JFilson  (5  B.  &  Aid.  363).  There  the  language  of  the  power  was,  "so  as  upon  all  and 
every  such  [380]  lease  and  leases  there  be  reserved  and  made  payable  yearly  dui-ing 
the  continuance  thereof  the  usual  and  accustomed  yearly  rents,  boons,  and  services  for 
the  same."  The  objection  there  was,  that  the  rent  was  reserved  half-yearly,  whereas 
it  was  contended  that  the  words  of  the  condition  contained  in  the  leasing  power  could 
not  be  satisfied  unless  the  rent  reserved  be  payable  once  a  year  only,  viz.  at  the  end 
of  the  year  after  the  making  of  the  lease.  Upon  this  point  Lord  Chief  Justice  Abbott 
is  reported  to  have  delivered  his  opinion  as  follows  : — "The  observation  I  have  already 
made,  that  a  }'early  rent  payable  at  Lady-Day  and  ^Michaelmas  was  the  usual  and 
accustomed  yearly  rent,  applies  also  to  this  objection.  It  is  admitted,  that,  if  the 
words  of  the  power  had  been,  'so  that  there  be  reserved  and  made  payable  during  the 
continuance  thereof  the  usual  and  accustomed  yearly  rent,'  without  the  word  '  yearly  ' 
immediately  following  the  word  '  payable '  (and  in  the  case  befoi-e  your  Lord.ships  the 
word  'yearly'  does  not  immediately  follow  the  word  'payable'),  a  rent  reserved  half- 
yearly  would  have  been  sufficient ;  that  is,  that  a  payment  b}'  portions  at  the  end  of 
each  half-year,  or  at  the  end  of  each  cjuarter  of  the  year,  does  not  prevent  the  rent 
from  being,  in  the  common  understanding  of  mankind,  and  in  common  parlance,  a 
yearly  rent.  I  cannot  see  any  reason  why  the  words  '  payable  yeaily  during  the 
continuance  thereof  should  make  any  difference."  He  then  adverts  to  the  usual 
language  of  leases,  which  has  been  before  noticed,  and,  observing;  that  the  Court  ought 
to  construe  those  words  "  payable  yearly  "  with  reference  to  that  language,  concludes 
against  the  validity  of  the  objection,  and  in  this  view  of  the  subject  Bayley  and 
Holroyd,  Justices,  fulh'  concurred. 

But  it  is  said,  that,  even  if  the  half-yearly  payments  be  unobjectionaltle,  the 
reservation  of  the  rent  on  the  1st  of  August  in  the  last  half-year  of  the  term  is  contrary 
to  the  power,  and  avoids  the  lease ;  and  this  objection,  it  was  [381]  argued,  is 
sustained,  as  well  upon  the  authority  of  decided  cases,  as  also  by  the  injurious  effects 
necessarily  produced  by  such  reservation  upon  the  party  in  remainder. 

And  upon  the  first  point,  if  I  had  thought  that  the  question  had  been  already 
decided,  that  would  have  been  with  me  a  strong,  if  not  sufficient,  reason  for  holding 
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the  lease  to  be  invalid ;  but  I  cannot  consider  that  to  be  the  case.  The  authorities 
alluded  to  are,  Doe  v.  GUfanl,  cited  in  the  case  of  Doe  d.  The  Earl  of  Shrewsliury  v. 
JFiboii  (5  B.  it  Aid.  363),'  and  Doe  d.  Harris  v.  J/ore«  (2  C.  &  M.  247).  In  the  case  of 
Doe  \.  Giffard  the  lease  (made  under  a  power  of  leasing  for  twenty-one  years,  reserving 
the  l^esl  and  most  approved  yearly  rent)  bore  date  the  14th  September,  1S09,  and  was 
for  the  term  of  twenty-one  years,  the  rent  to  be  payable  the  29th  September  and  the 
25th  March,  and  the  first  payment  to  be  made  on  the  next  25th  March.  Lord 
Ellenborough  is  reported  to  have  held  the  lease  invalid.  There,  however,  it  is  obvious 
that  the  rent  was  not  reserved  during  the  whole  term,  for  by  the  mode  of  reservation 
no  rent  was  payable  at  all  for  the  last  half-year ;  but  in  the  present  instance  no  such 
objection  exists,  for  the  rent  is  reserved,  payable  during  the  term,  and  for  the  last 
half-year,  as  well  as  for  every  other,  though  not  made  payable  at  the  end.  The  other 
case  is  that  of  Doe  d.  Harris  v.  Morse.  There  the  power  required  the  rent  to  be 
reserved  half-yearly,  and  in  the  lease  the  rent  was  made  payable  on  the  1st  of  May 
and  the  29th  of  September.  There  was,  therefore,  a  manifest  departure  from  the 
direction  in  the  power,  and  upon  that  the  judgment  of  the  learned  judges  mainly 
depended.  That  of  the  Lord  Chancellor  (then  Lord  Chief  Baron)  proceeded  upon  that 
ground  exclusively.  It  is  true  that  Mr.  Baron  Bay  ley  does  intimate  an  opinion  that 
the  rent  ought  to  have  been  made  payable  at  the  end  of  the  year,  upon  which  so  much 
reliance  has  been  [382]  placed.  It  is  obvious,  however,  that  the  unequal  division  of 
the  year  is  the  circumstance  chiefly  relied  upon  by  him,  for  he  points  out  the  dispro- 
portion by  actually  numbering  the  days,  and  shewing  that  151  days  were  allotted  to 
one  supposed  half-year,  and  214  to  the  other.  The  decision  in  this  case,  therefore,  is 
clearly  sustainable,  without  having  recourse  to  any  other  consideration,  upon  the  sure 
ground  that  the  lease  was  not  according  to  the  plain  and  unambiguous  language  and 
meaning  of  the  power.  But  it  was  further  contended,  that  the  lease  is  void  from  the 
injurious  efl'ect  which  the  reservation  of  the  last  half-year's  rent  is  calculated  to  produce 
upon  the  party  entitled  in  remainder,  inasmuch  as,  if  the  tenant  for  life  should  die 
after  the  1st  of  August  and  before  the  end  of  the  year,  there  would  be  an  occupation 
of  the  premises  without  any  rent  payable  to  those  in  remainder. 

Upon  this  part  of  the  case  it  seems  to  me,  that,  unless  the  reservation  of  rent  be 
upon  the  face  of  the  lease  itself  inconsistent  with  the  terms  of  the  power,  it  is  an 
unsafe  and  precarious  rule  of  construction  to  make  its  validity  to  depend  upon  any 
other  consideration.  To  ascertain  the  balance  of  advantage  or  disadvantage  in  each 
particular  case  may,  and  in  many  instances  probably  would,  be  at  least  as  difficult,  as 
to  discover  the  intent  and  meaning  of  the  creator  of  the  power,  which,  as  I  have 
already  said,  I  take  to  be  in  every  instance  the  true  question.  If,  however,  such 
inquiry  into  loss  or  benefit  be  admissible,  I  cannot  help  thinking  that  the  advantage 
of  being  entitled  to  distrain  for  rent,  if  in  ari'ear  on  the  1st  of  August,  when  the 
produce  of  the  farm  is  upon  the  ground,  contrasted  with  the  right  to  distrain  on  the 
11th  of  October,  is  at  least  equivalent  to  the  contingent  loss  of  rent  upon  the  event 
which  this  objection  supposes. 

It  is  true,  that,  in  the  case  of  Isherwood  v.  Oldhww  (3  M.  &  Selw.  382),  [383]  a 
lease  (under  a  power  requiring  the  reservation  of  rent  "  during  the  continuance  of  the 
term")  wherein  no  rent  was  reserved  during  the  last  half-year  of  that  term  was 
sustained.  I  do  not  wish,  however,  to  place  much  reliance  upon  the  decision  in  that 
case,  because  that  particular  objection  does  not  appear  to  have  been  taken,  and  the 
attention  of  the  Court  was  drawn  to  another,  whether,  the  first  half-year's  rent  having 
been  made  payable  twenty-seven  days  after  the  execution  of  the  lease,  that  in  itself 
amounted  substantially  to  a  foregift" prohibited  by  the  power. 

I  rest  my  opinion  upon  the  language  and  (as  I  think)  the  meaning,  of  the  power 
in  this  particular  case,  and  the  manner  in  which  it  has  been  executed.  ' 

Seeing,  therefore,  that  the  lease  has  been  made  "  for  a  term  or  number  of  years 
not  exceeding  twenty-one,"  and  that  '■  the  rent  has  been  reserved  and  made  payable 
during  the  continuance  thereof,"  forasmuch  as  the  last  payment  (which  raises  the 
objection)  is,  I  think,  clearly  for  the  last  half-year,  though  made  before  the  end  of  it, 
and  that  such  reservation  (if  that  consideration  ought  to  be  entered  into)  is,  at  least, 
as  beneficial  to  the  party  in  remainder  as  if  made  at  the  end  of  the  term,  it  seems  to 
me  that  the  power  has  been  in  the  letter  and  spirit  complied  with,  and  that  therefore 
the  indenture  of  lease  in  this  case  has  been  duly  executed. 

Patteson,  J.     My  lords,  the  single  question  in  this  case  is,  whether  the  rent 
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reserved  payable  on  the  1st  of  August  in  the  last  year  of  the  term,  which  was  to  end 
on  the  11th  of  October,  can  be  said  to  be  reserved  and  made  payable  dui'ing  the  con- 
tinuance of  the  term,  within  the  true  meaning  of  the  power  under  which  the  le;ise  was 
made.  No  case  exactly  the  same  as  this  has  been  cited,  nor  does  any  such  appear  to 
exist  iu  those  which  have  been  cited.  Ob-[384]-jection  was  taken  to  the  reservation 
of  the  rent  from  the  beginning  to  the  end  of  the  term,  whereas  here  it  is  admitted 
that  the  proper  rent  is  reserved,  and  at  the  proper  time,  until  the  last  half-year's  rent. 
The  reason  for  this  reservation  is  said  to  be,  that  the  lessor  may  have  an  opjiortunity 
of  distraining  for  the  last  half-year's  rent,  if  necessary,  ami  in  that  i-espect  it  is  benelicial 
to  the  landlord  for  the  time  being,  equally  whether  he  be  the  tenant  for  life  or  the 
remainder-man  ;  on  the  other  hand,  it  is  obvious  that  if  the  tenant  for  life  should 
happen  to  die  between  the  1st  of  August  and  the  1 1th  of  October  in  the  last  year, 
the  remainder-man  would  succeed  to  an  unproductive  estate  until  the  1 1  th  of  October, 
and  would  be,  to  some  extent,  injured.  The  improbability  of  such  an  event,  and  the 
apparent  reason  for  the  reservation,  seem  to  have  been  taken  into  consideration  in  the 
Court  of  Exchequer,  but  not  so  in  the  Court  of  Exchequer  Chamber,  where  the  objection 
appears  to  have  been  treated  as  being  the  same  as  would  have  arisen  if  a  before-hand 
rent  had  been  reserved  from  the  beginning  of  the  term. 

I  will  first  consider  the  case  upon  the  latter  supposition.     It  appears  to  me  that 
the  person  who  created  the  power  intended  that  the  person  exercising  it  should  take 
no  exclusive  benefit  for  himself  to  the  prejudice  of  the  remainder-man,  but  should 
reserve  the  best  yearly  rent  during  the  continuance  of  the  term ;   by  which  word 
"  rent,"  I  understand  a  compensation  for  the  actual  occupation  ;  not  a  sum  covenanted 
to  be  paid  by  anticipation  in  respect  of  a  future  occupation,  which  a  before-hand  rent 
in  truth  is.     Such  a  reservation,  namely,  a  sum  of  money  to  be  paid  at  the  beginning 
of  the  term  as  for  the  first  year's  rent,  and  so  at  the  beginning  of  each  succeeding  year 
as  for  that  year's  rent,  must  be  prejudicial  to  the  remainder-man,  at  whatever  time 
the  tenant  for  life  may  happen  to  die,  unless,  indeed,  he  should  die  on  [385]  the  very 
last  day  of  the  year.     Independent  of  authorities,  therefore,  1  should  consider  that  a 
lease,  stipulating  for  the  payment  of  such  sum  of  money  at  the  beginning  of  a  year 
by  anticipation,  did  not  reserve  rent  at  all,  and  certainly  that  it  did  not  reserve  rent 
made  payable  during  the  continuance  of  the  year.     The  case  of  Doe  d.  Harris  v.  Morse 
(2  C.  &  M.  260),  seems  to  me  to  be  an  authority  for  such  a  view  of  the  question.     It 
is  true  that  the  question  there  was,  whether  the  rent  was  reserved  half-yearly,  but  as 
it  ^was  reserved  iu  two  payments  in  respect  of  the  intended  occupation  for  two  half 
years,  and  the  second  payment  was  to  be  after  the  expiration  of  the  first  half  year, 
I  cannot  see  why  it  should  have  been  held  a  bad  reservation  upon  any  other  ground 
than  that  a  before-hand  reservation  is  bad.     What  fell  from  Mr.  Justice  Powell,  in 
Ileg.  V.  Weston  (Ld.  Kaym.   1197),  was  by  way  of  illustration  of  the  question  in  that 
case,  and  is  not  entitled  to  the  same  weight  as  if  it  had  related  to  the  point  actually 
before  the  Court ;  and  what  was  said  by  Lord  Ellenborough,  in  Jshertcood  v.  Oldknoiv 
(3  M.  &  Sel.  393),  when  taken,  as  it  must  be,  with  the  context,  is  nothing  like  a  decision 
upon  this  point.     The  case  of  Isherwood  v.  Oldk)ww  turned  on  a  totally  different  matter, 
namely,  that  the  first  payment  of  rent  as  for  half  a  year,  although  payable  in  a  short 
time  after  the  execution  and  date  of  the  lease,  was  in  truth  for  half  a  year,  because 
the  holding  was  made  to  be  from  a  bygone  day,  and  the  tenant  had  occupied  during 
the  interval.     The  case  of  Doe  d.  Earl  of  Shreioslmry  v.    IFilsuii  (5  B.  &  Aid.  363),  was 
decided  on  the  ground  that  the  rent  was  reserved  at  the  usual  and  accustomed  times, 
according  to  the  powei',  and  in  no  way  trenched  upon  the  authority  of  Doe  v.  Giffard, 
there  cited  ;  but  I  do  not  consider  the  last-mentioned  case  to  be  any  direct  authority 
upon  the  present  occasion,  inas-[386]-much  as  there  was  in  that  case  an  actual  loss  of 
rent  for  a  whole  half-year. 

For  these  reasons  I  am  of  opinion,  that  under  such  a  power  as  that  contained  in 
the  lease  now  in  question,  it  was  not  competent  to  the  person  executing  that  power  to 
reserve  what  is  commonly  called  a  before-hand  rent.  The  only  difficulty  that  I  feel 
is  in  determining,  whether  it  makes  any  difl'erence  that  the  reservation  is  here  confined 
to  the  last  half-year's  rent.  I  see  fully  that  such  reservation  may  be,  and  probably  is, 
beneficial  generally,  and  that  it  is  highly  improbable  that  the  remainder-man  should 
be  prejudiced  by  it;  but  still  it  is  a  stipulation  for  the  payment  of  a  sum  of  money 
in  anticipation  of  a  future  occupation  for  the  residue  of  the  half-year,  and  therefore, 
according  to  my  view  of  the  effect  of  such  a  stipulation,  I  cannot  say  that  it  is  a 
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reservation  of  rent  during  the  continuance  of  that  half-year,  hut  am  obliged  to  say, 
that  there  is  a  portion  of  "the  term  during  which  there  is  no  reservation  of  rent. 

I  am  therefore  of  opinion,  that  the  indenture  of  lease  dated  in  the  special  verdict, 
to  which  your  Lordships'  question  refers,  is  not  a  valid  execution  of  the  power  of 
leasing,  as  also  there  stated. 

Parke,  B.  My  Lords,  in  answer  to  the  questions  proposed  by  your  Lordships, 
I  have  to  state  myhumble  opinion  that  the  lease  stated  in  the  special  verdict  is  a  valid 
execution  of  the  power  of  leasing,  also  stated  in  the  special  verdict. 

In  order  to  decide  this  question,  the  proper  course  undoubtedly  is,  to  ascertain  in 
the  first  instance,  what  the  intention  of  the  donor  of  the  power  was,  by  the  ordinary 
rules  of  construction  applied  to  the  instrument  containing  it ;  and  the  lease  must  accord 
in  all  respects  with  that  intention  so  ascertained,  or  it  will  be  void. 

[387]  Where  the  language  of  the  power  is  restricted,  and  contains  precise  conditions 
which  can  be  complied  with  in  one  way  only,  that  way  must  be  exactly  followed. 
When  the  power  uses  general  terras,  and  may  be  exercised,  in  more  waj-s  than  one, 
then  the  donee  of  the  power  must  necessarily  have  a  discretion,  and  if  there  be  any 
restriction  upon  that  discretion,  where  none  is  expressed  by  the  donor  of  the  power, 
the  only  restriction  that  can  be  requn-ed  is,  that  such  discretion  should  be  faiily 
exercised,  and  at  the  very  utmost  that  it  should  be  executed  in  a  reasonable  manner  ; 
and  upon  that  principle  the  decision  of  the  House  of  Lords  in  Smith  v.  Doe  d.  Lord 
Jersey  (2  B.  it  B.  473)  proceeded.  If  indeed  it  could  be  shewn  that  expressions 
apparently  of  a  general  nature,  and  allowing  a  certain  latitude  of  discretion,  have,  bj' 
a  course  of  legal  decisions,  received  a  limited  construction,  then  undoubtedly  they 
must  be  so  construed,  and  it  would  be  intended  that  the  donor  of  the  power  used  the 
words  in  that  limited  sense  ;  but  such  will  be  found  not  to  be  the  case  with  refei'ence 
to  the  general  expressions  used  in  this  case. 

Whether,  when  a  latitude  is  left  b}^  the  terms  of  the  power  to  the  donee,  anything 
more  is  required  than  the  exeicise  of  his  discretion  honestly  and  without  fraud,  is  a 
question  into  which  I  need  not  inquire. 

It  will  be  sutticient  for  the  present  purpose  to  assume  that  when  there  is  such  a 
latitude  it  must  not  only  be  fairly  and  honestly'  executed,  but  in  a  reasonable  manner. 

Proceeding  upon  that  assumption,  if  we  apply  these  rules  to  the  words  of  the 
power,  we  find  that  the  testator  has  made  express  conditions  that  the  lease  should  not 
exceed  twenty-one  years  ;  that  it  should  be  in  possession,  and  not  in  reversion  ;  that 
the  best  impi'oved  yearly  rent  that  can  be  reasonably  had  shall  be  reserved  and 
made  payable  during  the  continuance  of  the  term  ;  that  there  should  [388]  be  no  fine 
or  income  ;  and  that  the  lessee  should  not  be  made  dispunishable  by  express  words, 
and  should  execute  a  counterpart.  All  these  conditions  must  be  strictly  complied 
with,  for  they  are  expressed,  and  no  latitude  is  allowed  to  the  donee  of  the  power. 
These  have  been  complied  with  in  this  case,  for  the  provision  in  the  lease,  that  the 
tenant  should  have  the  barns  &e.,  for  the  purpose  of  thrashing,  and  until  the  1st  of 
August  after  the  expiration  of  the  term,  is  by  way  of  covenant  merel}',  and  no 
question  has  been  made  on  this  ground  at  your  Lordships'  bar ;  but  the  testator, 
besides  these  conditions,  has  required  that  there  should  be  a  clause  of  re-entry,  in  that 
respect  leaving  a  latitude  to  the  donee  of  the  power.  There  is  a  clause  of  re-entry  in 
the  lease,  if  the  rent  or  any  part  should  be  unpaid  for  forty-two  days,  and  the  only 
question  as  to  this  part  of  the  case  is,  whether  this  clause  is  a  reasonable  clause. 
That  it  has  not  been  unfairly  inserted  is  clear.  I  think  it  is  a  reasonable  clause, 
sufficient  to  secure  the  due  payment  of  the  rent,  which  is  the  object  of  its  insertion  ; 
and  thei'e  is  a  case  in  Willes's  Reports,  169,  Jones  v.  Verney.  in  which  there  was  a 
clause  of  re-entry  on  the  rent  being  unpaid  for  the  same  period  of  time,  to  which  no 
objection  was  taken,  on  the  gi'ound  that  it  was  a  non-compliance  with  the  terms  of  a 
power  requiring  a  condition  of  re-entry  on  non-payment  of  rent  to  be  inserted  in  the 
lease.  Indeed  this  objection  was  not  insisted  upon  at  your  Lordships'  bar  on  the  part 
of  the  lessee  of  the  plaintitt',  though  taken  in  the  Court  lielow. 

The  principal  ground  of  objection  was  as  to  the  mode  in  which  the  rent  was  reserved 
in  the  lease.  The  lease  was  executed  on  the  14th  December,  1833,  and  was  to  hold 
from  the  11th  October  then  last,  at  a  rent  payable  half-yearly  on  6th  April  and  11th 
October  in  each  year,  except  the  last  half-year^'s  rent,  which  was  to  be  paid  on  the  1st 
of  August.  It  was  not  contended  that  the  reservation  of  [389]  half  a  year's  rent  on 
the  6th  April  was  bad,  though  half  a  year  would  not  then  have  elapsed,  the  case  of 
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Ishcrwood  V.  Oldhnow  (3  M.  k  Sel.  282),  having  settled  that  point ;  but  it  was  strongly 
urged  that  the  donee  of  the  power  had  no  right  to  reserve  any  part  of  the  rent  l)y 
anticipation,  and  that  the  rent  must  be  so  reserved  as  that  no  part  of  the  estate 
belonging  to  the  reraainder-nian  could  be  occupied  by  the  lessee  without  paying  for  it, 
and  that  an}'  other  mode  of  reservation  would  be  an  unreasonable  execution  of  the 
power,  and  therefore  void. 

The  main  question  in  this  case  is,  whether  this  principle  of  construction  is  correctly 
laid  down,  which  must  depend  upon  the  authorities  as  to  the  construction  of  similar 
powers  with  reference  to  the  reservation  of  lent.  In  the  absence  of  all  authorities  on 
this  subject,  I  should  say  that  the  donor  of  the  power,  having  imposed  no  restriction 
as  to  the  time  of  reservation  for  the  protection  of  the  remainder-man,  left  the  donee 
the  power  to  exercise  his  discretion  therein,  and  if  so,  that  he  might  reserve  it  yearly, 
half-yearly,  quarterly,  or  oftenei',  as  he  thought  proper,  and  payable  at  the  beginning  or 
end  of  each  year,  half  .year,  or  quarter ;  an  opinion  which  is  countenanced  b}'  that  of 
Lord  Holt  and  Mr.  Justice  Powell  in  2  Lord  Kaymond,  1198.  It  is  not  necessary,  how- 
ever, to  go  so  far ;  but,  proceeding  on  the  assumption  that  the  reservation,  to  be  good, 
must  be  both  fairly  made  and  reasonably  made,  it  is  impossible  to  say  that  the  reserva- 
tion in  this  case  was  a  non-compliance  with  the  power',  even  supposing  that  the  tenant 
for  life  was  bound  to  look  only  to  the  interest  of  the  remainder-man.  It  is  true  that 
if  the  tenant  for  life  had  died  in  the  last  year  of  the  term  between  the  1st  of  August 
and  nth  of  October  the  remainder-man  would  have  lost  the  half-year's  rent.  On  the 
other  hand,  if  the  tenant  [390]  for  life  died  at  any  other  part  of  the  term,  which  is  a 
much  more  probable  event,  the  remainder-man  would,  in  the  first  place,  gain  by  the 
earlier  payment  of  the  last  half-year's  rent  (unless,  indeed,  we  are  to  suppose  that  the 
rent  would  have  been  a  little  more  if  it  had  been  made  payable  at  the  end  of  the  half- 
year,  as  the  times  of  payment  may  affect  the  amount  of  the  rent  paid) ;  and,  in  the 
second  place,  he  would  gain  by  having  the  certainty  of  securing  the  last  half-year's 
rent  by  the  crops  and  produce  of  the  farm  ;  for  if  it  had  been  reserved  payable  on  the 
last  day,  the  tenant  might  have  removed  all  his  crops  and  effects  from  the  farm  before 
the  rent  became  due,  and,  as  there  would  be  no  power  by  law  to  distrain  on  the  crops 
and  effects  so  removed,  he  would  be  left  to  his  personal  remedy  against  the  lessee. 
This  is  the  reason  why  the  last  half-j'ear's  rent  was  made  payable  before  the  end  of 
the  term,  and  it  is  impossible  to  say  that  it  is  not  a  reasonable  and  even  wise  provision, 
if  the  interests  of  the  remainder  man  alone  are  to  be  considered.  Can  any  one  say 
that  he  would  not  have  approved  of  such  a  reservation  if  he  had  been  consulted  by 
the  tenant  for  life  when  the  lease  was  prepared '? 

I  therefore  conclude  that  this  reservation  is  fair  and  reasonable,  and  therefore  good, 
unless  it  could  be  shewn  that  that  principle  is  not  to  be  adopted  in  this  case,  and  that 
the  authorities  have  established  the  different  rule  of  construction  contended  for,  both 
in  the  Court  below  and  your  Lordships'  bar ;  that  is,  that  no  reservation  can  be  good 
which  permits  an  occupation  of  any  part  of  the  remainder-man's  estate,  without 
remuneration  to  him  ;  treating  the  rent  as  a  mode  of  payment,  the  purchase-money  of 
the  term  from  the  tenant  for  life  and  the  remainder-man  together,  which  ought,  it  is 
contended,  to  be  paid  in  the  proper  proportions  to  each. 

Upon  the  principle  of  the  supposed  rule,  strict  justice  could  not  be  done  to  both 
parties  without  reserving  a  I'ent  [391]  payable  at  the  shortest  intervals  of  time,  nor 
to  the  remainder-man  without  reserving  a  larger  rent  for  the  summer  or  more  pro- 
ductive, than  for  the  winter  or  less  productive,  half-year,  so  that  he  may  have  adequate 
compensation  ;  but  in  truth  no  such  principle  is  to  be  found  in  any  of  the  decided 
cases  on  which  reliance  was  placed,  whatever  colour  may  be  given  for  the  argument  in 
the  dicta  and  expressions  of  some  of  the  judges.  In  Doe  v.  Giffanl  (5  B.  &  A.  371), 
where,  under  a  power  to  lease  reserving  the  best  yearly  rent,  a  lease,  dated  the  14th 
September,  for  twenty-one  years  from  the  date,  reserving  rent  upon  every  2.5th  Mai'ch 
and  29th  September  during  the  term,  the  first  payment  to  be  made  on  the  25th  March 
next,  was  held  void,  there  was  half  a  year  for  which  no  rent  was  reserved  at  all. 
Forty-one  half-yearly  payments  would  be  to  be  made  for  a  twenty-one  years'  lease. 

In  Dor  li.  Harris  v.  Morse  (0.  &  M.  247),  the  power  required  half-yearly  payments, 
and  the  Court  construed  the  power  as  if  it  had  been  by  even  and  equal  half-yearly 
payments,  or  payments  for  even  and  equal  half-years;  the  year  to  be,  as  near  as  may 
be,  equally  divided. 

The  principle  contended  for,  that,  if  any  part  of  the  estate  of  the  remainder-man 
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is  to  be  held  under  any  circumstances  without  lent,  the  lease  is  nece=:sarily  void,  is 
not  the  ground  of  that  decision.  There  are  some  expre.s.sions,  indeed,  used  by  the 
judges,  particularly  by  Baron  Bayley,  which  give  some  countenance  to  the  argument 
in  support  of  that  doctrine,  but  no  more ;  they  are  nnneces.sary  to  the  decision  of  the 
case,  on  the  very  ground  on  which  he  puts  it,  and  it  by  no  means  follows  that  he 
would  have  made  use  of  similar  observations  in  a  case  where  the  remainder-man  may 
have  ;i  benefit  by  the  reservation  of  the  rent  before  the  end  of  the  term  ;  and  the 
principle  of  [392]  decision  laid  down  by  the  learned  judge,  and  on  which  he  professes 
to  proceed,  is,  after  all,  that  the  requisites  of  the  powers  must  be  substantially  and 
honestly  complied  with. 

As  there  is,  therefore,  no  authority  for  the  position,  that  on  such  a  reservation  as 
this,  a  lease  is  necessarily  void  if  there  be  any  part  of  the  estate  of  the  remainder-man 
which  may  be  occupied  without  payment  of  rent,  I  am  of  opinion  that,  as  this  reserva- 
tion is  fair  and  reasonable,  the  lease  is  valid. 

My  Brother  Alderson,  who  was  not  in  the  Court  of  Exchequer,  but  who  heard 
the  argument  at  your  Lord.ships'  bar,  desired  me  to  say,  at  the  close  of  the  argument, 
that  he  was  of  opinion  that  this  was  a  due  execution  of  the  power. 

TiND.\L,  C.  J.  My  Lords,  in  answer  to  your  Lordships'  question  proposed  to  the 
judges  in  this  case,  I  humbly  offer  as  my  opinion  that  the  indenture  of  lease,  as  stated 
in  the  special  verdict,  is  not  a  valid  execution  of  the  power  of  leasing  given  by  Benoni 
Mallett. 

The  power  of  leasing  is  given  with  this  restriction  (amongst  others),  "  so  as  upon 
every  such  lease  there  be  reserved  and  made  payable  during  the  continuance  thereof 
the  best  improved  yearly  rent ;"  and  by  the  reddendum  in  the  lease,  made  under  this 
power,  the  yearly  rent  is  made  payable  "by  equal  half-yearly  payments  on  the  6th 
April  and  the  11th  day  of  October  in  every  year,  in  equal  portions,  except  the  last 
half-year's  rent,  which  is  hereby  reserved  and  agreed  to  be  paid  on  the   1st  day  of 
August  next  before  the  determination  of  the  said  term ; "  and  it  appears  to  me,  that 
the  reservation  under  which  the  last  half-year's  rent  is  made  payable  two  months  and 
eleven  days  before  the  expiration  of  the  last  half-year  is  no  compliance  with  the  terms 
of  the  leasing  power,  "  that  the  rent  shall  be  reserved  and  made  payable  during  the 
continuance  [393]  of  the  term."     The  restrictions  of  the   exercise  of  a  power  are 
imposed  for  the  protection  of  the  remainder-man,— not  of  the  tenant  for  life  :  and  the 
resti'iction  in  the  case  "  to  a  rent  reserved  and  made  payable  during  the  continuance 
of  the  term,"  is  essential  for  the  effectual  preventing  of  the  tenant  for  life  from  making 
any  portion  of  the  rent  payable  by  anticipation,  and  appears  to  me  to  have  been 
intended  for  that  very  purpose  ;  for  if  the  rent  for  any  given  portion  of  the  year  is 
made  payable  by  the  terms  of  the  lease  before  the  expiration  of  such  portion  of  the 
year,  no  part  of  such  rent  can  be  said  to  arise,  or  grow,  or  to  be  a  continuing  rent 
dunng  the  remainder  of  that  portion  of  the  year  after  such  payment  has  been  actually 
made ;  and  there  is  nothing  but  a  dry  occupation  by  the  lessee  without  rent  for  the 
residue  of  such  portion  of  the  year.     There  is,  therefore,  as  it  appears  to  me,  in  this 
case,  a  direct  breach  of  the  leasing  power;  a  breach  which  is  in  favour  of  the  tenant 
for  life,  and  consequently  averse  to  the  interests  of  the  remainder-man  ;  for  if  the 
tenant  for  life  chances  to  die  after  the  1st  of  August  in  the  last  vear,  and  before  the 
end  of  the  term,  he  has  already  received  the  whole  of  that  half-year's  rent;  or,  if  not, 
It  would  go  to  his  executors ;  whereas  the  whole  half-year  ought  to  belong  to,  and 
become  the  property  of,  the  remainder-man  under  the  usual  form  of  reservation  ;  and, 
although  It  IS  said  the  reservation  of  the  last  half-year's  rent,  before  the  last  day  of 
the  term,  is  equally  beneficial  to  the  remainder-man  and  the  tenant  for  life,  inasmuch 
as  it  gives  the  remainder-man  a  power  of  distraining  for  the  rent,  which  he  could  not 
ao  alter  the  expiration  of  the  term ;  yet  this  is  but  a  small  benefit  to  the  remainder- 
man, who  would  have  all  his  remedies  against  the  lessee  for  the  last  half-year's  rent, 
except  that  by  di.stress,  if  the  rent  be  made  payable  in  the  ordinary  form  on  the  last 
Clay;  whereas  he  incurs  the  certain  loss  of  the  whole  half-year's  rent,  if  the  tenant  for 
life  dies  as  above  supposed ;  [394]  and  I  would  cite  the  words  of  Mr.  Baron  Bayley, 
in  the  case  of  Doe  d.  Harris  v.  Mor.e,  which  case  appears  to  me  to  agree  in  point  with 
the  present :-    It  is  said  that  these  reservations  may  turn  out  for  the  benefit  of  the 
remainder-man  ;  but  the    anguage  of  the  power  is  to  be  regarded,  and  the  tenant  for 
me  IS  not  to  throw  on  the  remainder-man,  without  his  sanction,  the  uncertainty  of 
the  chances  which  may  turn  out  to  his  prejudice."     It  is  obvious,  that  under  this  mode 
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of  reservfifioii,  the  lessee  might  occupy  after  the  death  of  Ihr  loiiaiit  foi'  life,  without 
jiayiiig  any  rent  to  the  remainder-man,  whicli  nc\cr  could  have  been  intended  by  the 
donor  of  the  power  to  lease. 

And  if  such  exercise  of  the  power  be,  as  I  conceive  it  is,  against  the  meaning  of 
the  power  itself,  so  also  the  weight  of  the  authorities  is  against  holding  this  to  be  a 
good  execution  of  the  leasing  power.  The  case  of  hherwoml  v.  Oldknou-  (3  M.  &  Sol. 
382),  which  was  relied  upon  in  support  of  the  validity  of  the  execution  of  this  power, 
does  not,  when  considered,  shew  it  to  be  good.  It  is  true,  the  objection  to  the  lease 
under  a  similar  power  with  the  present  was  in  that  case  that  it  reserved  the  first  half- 
year's  rent  on  the  11th  of  November,  whilst  the  lease  itself  was  only  dated  on  the 
15th  of  October,  and  the  lease  was,  notwithstanding,  held  good,  but  all  the  judges 
rested  their  opinion  on  the  ground  that  it  appeared  on  the  record  that  the  first  half- 
year's  rent  was  reserved,  not  by  way  of  anticipation  of  the  rent  under  that  lease,  but 
for  the  bygone  occupation  of  the  premises  by  the  same  tenant  before  the  commence- 
ment of  the  lease  ;  not  for  the  occupation  under  the  lease  ;  sc  that,  as  they  said,  there 
was  no  fraud  on  the  power.  The  case  of  Doe  d.  Harm  and  Others  v.  Morse  (4  Tjtw. 
IS-""))  cannot  be  distinguished  in  principle  from  the  present,  and  appears  to  me  to  be 
an  authority  against  the  validity  of  the  lease  now  under  con-[395]-.sideration.  That 
lease  was  held  bad  because  the  power  directed  the  rent  to  be  i-eserved  payable  half- 
yearly,  and  the  lease  reserved  the  rent  payable  at  intervals,  which  did  not  correspond 
with  the  usual  half-yearly  days  for  payment  of  rent.  Eveiy  observation  made  by  Mr. 
Baron  Baylej',  shews  strongly  what  his  opinion  would  have  been  on  the  present  case, 
besides  the  observation  to  which  I  have  already  referred.  "  The  tenant  for  life,"  he 
observes,  "gets  a  year's  rent  for  less  than  nine  months'  occupation.  That  may  be  for 
his  own  benefit,  but  by  it  he  deprives  the  reraaindcr-mau  of  some  of  the  chances  he 
might  have  had  of  receiving  a  portion  of  the  rent  had  it  been  made  payable  at  the 
end  of  the  year."  The  case  of  Doe  v.  Jl'ibon  (.5  B.  &  A.  363)  is  no  authority  in 
support  of  the  validity  of  the  execution  of  the  power  now  under  consideration  ;  for 
although  one  objection  there  taken  was,  that  the  rent  reserved  was  made  payable  at 
an  earlier  day  than  it  wouLi  have  been  payable,  if  made  payable  at  the  end  of  each 
year,  yet  that  reservation  was  held  good  solely  by  referring  to  former  leases  of  the 
same  premises  in  which  it  had  been  made  payable  on  the  same  days ;  so  that  the 
Court  held  the  usual  and  accustomed  rent  to  have  been  received,  payable  in  the 
usual  and  accustomed  manner  ;  whereas,  in  the  present  case,  there  was  no  evidence 
whatever  either  of  the  terms  of  former  leases  or  of  the  present  mode  of  reservation  of 
the  last  half-year's  rent  being  agreeable  to  the  custom  observed  in  that  part  of 
the  country  where  the  lands  lie,  even  if  such  evidence  would  have  lieen  admissible. 
And  as  to  the  dictum  of  Mr.  Justice  Powell,  in  The  Queen  v.  Westun,  (to  which  it  is 
said  by  the  reporter  that  Chief  Justice  Holt  agreed),  viz.  "that  if  a  man  had  a  power 
to  make  leases,  reserving  the  antient  yearly  rent  annually,  yet  if  it  wei'e  reserved 
upon  a  day  before  the  year  was  out,  as  if  the  3'ear  ended  at  Christ-[396]-nias,  and  it 
was  reserved  at  Michaelmas,  it  would  be  well,  pursuant  to  the  power  ;  "  I  think  it 
improper  to  give  to  this  dictum,  which  was  merely  used  as  an  illnstration,  the  force 
of  a  well-considered  decision.  It  was  quite  uncalled  for ;  no  argument  heard  upon 
it ;  no  authority  cited  in  its  support. 

Upon  the  whole,  therefore,  1  think  the  weight  of  the  authorities  agrees  with  the 
reasonable  interpretation  of  the  terms  of  the  will  creating  the  power  in  support  of 
the  opinion  which  I  ofter  to  your  Lordships,  that  the  lease  is  not  a  valid  execution  of 
the  power. 

On  the  18th  of  August,  1843,  the  following  judgments  were  pronounced  by  the 
noble  and  learned  Lords,  who  heard  the  argument : — 

Lord  Chancellor.  My  Lords,  the  question  in  this  case  is,  whether  the  lease  of 
the  14th  of  December,  1833,  as  stated  in  the  special  verdict,  was  a  valid  execution  of 
the  leasing  power  given  by  the  will  of  Benoni  Mallett.  It  was  one  of  the  restrictions 
upon  the  power,  that,  upon  every  lease  there  should  be  reserved  and  made  [jayable 
during  the  continuance  thereof  the  best  improved  j'early  rent  that  could  be  reasonably 
had  for  the  same,  without  taking  any  sum  of  money  by  way  of  fine  or  income  for  or 
in  respect  of  such  lease.  The  lease  was  made  on  the  14th  of  December,  1833,  for 
twenty-one  years,  from  the  11th  of  October  preceding,  at  the  yearly  rent  of  £903,  by 
equal  half-yearly  payments,  viz.  on  the  6th  of  April  and  the  11th  of  October,  in 
every  year,  in  equal  portions  except  the   last  half-year's  rent,  which  was  thereby 
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reserved  and  agreed  to  be  paid  on  the  1st  of  August  next  before  the  end  of  the  term. 
It  is  admitted  that  the  power  was  well  executed,  if  the  last  half-year's  rent  might 
consistently  with  the  restrictions  in  the  power,  be  made  payable  on  the  1st  of  August. 

[3971  The  power  I'equires  a  yearly  rent  to  be  reserved.  It  is  clear  that,  under 
and  consistently  with  this  power,  which  says  nothing  as  to  the  time  of  payment,  the 
yearly  rent  might  have  been  reserved  and  made  payable  yearly,  half-yearly,  or 
Muarterly  ;  and  I  agree  with  what  was  said  by  one  of  the  learned  judges,  that  it 
follows  as  a  consequence  that  a  yearly  rent  means  a  rent  payable  within  each  year, 
not  payable  merely  at  the  end  of  the  year ;  and  the  reservation  thereof  in  the  last 
year  of  the  rent  on  the  first  of  August,  if  made  bona  fide,  which  is  not  controverted 
iu  the  present  instance,  was  within  and  a  due  execution  of  the  power.  But  it  has 
been  contended,  that,  as  the  yearly  rent  was  to  be  reserved  and  made  payable  during 
the  continuance  of  the  term,  and  as  the  last  payment  was  by  the  provision  in  the 
lease  lo  be  made  on  the  1st  of  August,  upwards  of  two  months  before  its  expiration, 
it  was  not  payable  during  the  continuance,  that  is,  the  whole  continuance  of  the  lease, 
and  so  was  at  variance  with  the  power.  IJut  this  depends  upon  what  is  meant  by  a 
yearly  rent  reserved  and  made  payable  during  the  continuance  of  the  lease. 

These  words,  I  think,  obviously  import  nothing  more  than  this,  that  in  every  year, 
as  long  as  the  lease  shall  endure,  a  yearly  rent  shall  be  reserved  and  made  payable. 
If  this  be  the  true  interpretation  of  the  power,  it  is  clear  there  has  been  no  infringe- 
ment of  the  restrictions.  The  evident  motive  for  fixing  upon  a  day  for  paymeno 
before  the  last  day  of  the  term  was,  to  ensure  the  right  of  distress  for  the  benefit  of 
the  person,  whoevei'  he  might  be,  that  should  at  that  period  be  entitled  to  the  lease. 

The  opinion  of  Mr.  Justice  Powell  in  Begiiia  v.  IVcstov,  though  mentioned  merely 
by  way  of  illustration,  and  in  which  Chief  Justice  Holt  concurred,  is  entitled  to  much 
attention.  It  is  expressly  in  point,  and  coincides  with  the  view  I  have  taken  of  this 
question.  On  these  grounds,  [398]  therefore,  I  recommend  to  your  Lordships  to 
reverse  the  judgment  of  the  Court  of  Exchequer  Chamber. 

Lord  Brougham.  My  Lords,  in  this  case  I  had  not  an  opportunity  of  doing 
more  than  considering  the  opinions  of  the  learned  judges,  with  the  majority  of  whom, 
as  at  present  advised,  I  concur  ;  but  not  having  heard  the  whole  of  the  argument, 
having  been  obliged  to  be  at  the  judicial  committee  of  the  Privy  Council,  I  shall  do 
no  more  than  say  that  I  entirely  agree  with  the  view  taken  of  this  case  by  my  noble 
and  learned  friend. 

Lord  Campbell.  My  Lords,  I  was  present  during  the  whole  of  the  argument, 
and,  as  my  duty  required,  very  attentively  listened  to  what  was  argued  on  both  sides, 
and  I  have  since  most  respectfully  perused  the  opinions  of  the  learned  judges,  and 
have  arrived  at  the  same  conclusion  with  my  noble  and  learned  friend,  that  the  judg- 
ment of  the  Exchequer  Chamber  ought  to  be  reversed.  I  entirely  approve  of  the 
judgment  of  the  Court,  in  which  the  action  was  brought.  It  seems  to  me,  that  the 
meaning  of  the  condition  imposed  by  this  leasing  power  was  merely  that  the  rent 
during  the  term  should  be  reserved  in  respect  of  the  whole  of  the  term,  and  that  the 
rent  should  be  payable  during  that  term,  and  if  those  two  requisites  were  observed 
there  was  nothing  unreasonable  in  the  mode  in  which  the  power  was  exercised,  with 
a  view  to  the  benefit  of  the  estate,  and  the  lease  would  be  valid. 

Now,  here  it  is  clear,  that  a  rent  was  reserved  in  respect  of  the  whole  term, 
because  although  the  rent  was  to  be  paid  on  the  1st  of  August,  it  was  with  reference 
to  the  period  at  which  the  term  concluded.  It  was  payable  within  the  term,  because 
it  was  payable  on  the  1  st  of  August,  the  day  prior  to  the  expiration  of  the  term. 
Then  was  not  it  a  reasonable  execution  of  the  power  1 

[399]  A  question  was  put  to  the  bar,  whether,  if  the  rent  had  been  reserved  on 
the  first  day  of  every  year,  that  would  have  been  a  good  execution  of  the  power. 
That,  my  Lords,  might  be  very  doubtful,  because  it  is  quite  clear,  that,  if  such  a 
condition  were  imposed  upon  the  tenant,  he  would  not  give  by  any  means  so  good  a 
rent  as  he  would  if  allowed  to  occupy  for  the  whole  year,  and  to  cultivate  the  farm, 
and  to  receive  the  rents  and  profits  of  the  farm  six  months  before  any  rent  was  pay- 
able;  and  I  do  not  know  whether  that  would  be  at  all  consistent  with  the  good 
management  of  the  estate;  I  think,  on  that  ground,  that  to  have  made  the  rent 
payable  on  the  first  day  of  the  year  would  not  have  been  a  reasonable  reservation. 
But  when  you  see  that  every  half-year's  rent  was  made  payable  at  the  expiration  of 
the  half-year  until  we  come  to  the  last  half-year's  rent,  and  that  that  was  reserved, 
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payjihle  on  the  1st  of  August,  for  the  reason  that  there  might  be  a  distress  when  the 
crops  were  on  the  ground,  so  us  to  enforce  the  payment,  it  was  clearly  for  ihe  benefit  of 
the  estate  ;  and  whether  the  tenant  for  life  or  the  remainderman  might  take  advantage 
of  it,  it  seems  to  me  an  entire  compliance  with  the  power  of  leasing  contained  in  the 
previous  settlement.  There  is  no  reason  to  suppose  that  the  settlor  looked  peculiarly 
to  the  benefit  either  of  the  tenant  for  life  or  of  the  i-eraaindei'-nian.  His  an.xiety 
was,  that  a  lease  should  be  executed,  which  should  be  consistent  with  a  reasonable 
management  of  the  estate,  and  for  the  benefit  of  the  person  who  was  in  the  occupa- 
tion of  the  estate,  whoever  he  might  be.  There  was  hei'e  just  as  good  a  ch  nice  that 
it  might  be  foi'  the  benefit  of  the  remainder-man  as  for  the  benefit  of  the  tenant  for 
life.  Therefore,  upon  reason  and  upon  principle,  I  have  no  doubt  that  the  powci'  was 
well  executed. 

I  am  happy  to  think,  that,  although  there  was  some  dictum  of  Mr.  Justice  Bayley 
which  was  referred  to,  which  [400]  is  not  very  express  or  directly  in  point,  and  wliich 
may  be  explained  away,  yet,  on  the  other  hand,  we  have,  I  am  sure  I  speak  with  the 
most  sincere  respect  for  Mr.  Justice  Bayley ;  but,  at  the  same  time,  I  am  lo  weigh  his 
authority  against  that  of  Mr.  Justice  Powell,  confirmed  by  Lord  Holt :  I  must  say 
that  his  authority  does  not  amount  to  an  equipoise  ;  and  then,  if  we  do  look  at  principle, 
it  seems  to  me,  with  great  re.spect  for  the  opinion  of  the  dissenting  judges,  that  this 
was  clearl}'  a  good  execution  of  the  power  of  leasing. 

The  Lord  Chancellor  thereupon  moved,  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  be  reversed  ;  and  it  was  reversed  accordingly. 

Judgment  reversed. 

[401]    Reports    of    Cases    Argued    and    Determined    in    the    Courts    of 
Exchequer  and  Exchequer  Chamber,  Hilary  Term,  7  Vict. 

Wilson  v.  Smith.  Exch.  of  Pleas.  Jan.  11,  1844. —An  instrument,  which  operated 
as  a  lease,  reserved  a  rent  of  £.50,  but  contained  a  stipulation  that  the  landlord 
should  insure  the  premises  for  £1000,  and  that  the  premiums  of  insurance  should 
be  added  to  the  rent  of  £.50,  and  becomes  due  and  payable  in  like  manner  as  the 
rent : — Held,  that  this  was  not  a  "  deed  not  otherwise  charged,"  within  the 
meaning  of  the  55  Geo.  3,  c.  1 84,  tit.  "  Deed,"  but  was  properly  stamped  with 
an  ad  valorem  lease  stamp  of  ll.  IDs.,  as  on  a  rent  exceeding  £20  and  not 
exceeding  £100 ;  and  that,  if  the  premiums  of  insurance,  added  to  the  rent, 
exceeded  £100,  it  lay  upon  the  party  seeking  to  impeach  the  instrument  to  shew 
that  they  did  so. 

[S  C.  1  D.  &  L.  63:5 ;  13  L.  J.  Ex.  113.] 

Assumpsit  for  use  and  occupation.     Plea,  non  assumpsit. 

At  the  trial  before  Tindal,  C.  J.,  at  the  last  Summer  Assizes  for  the  county  of 
Surrey,  it  appeared  that  the  premises  in  question  had  been  let  by  an  agreement  which 
operated  as  a  lease,  at  a  rent  of  £00  a  year ;  and  that  the  instrument  contained  a 
stipulation  that  the  plaintiff' should  insure  the  premises  for£iOOO,  "and  the  premiums 
of  the  said  insurance  shall  be  added  to  the  aforesaid  rent  of  £50,  and  liecome  due  and 
payable  in  like  manner  as  the  said  rent;  and,  in  case  of  tire,  it  is  agreed  that  the  said 
sum  so  [402]  insured,  or  any  part  thereof  that  may  be  received  from  the  insurance 
office,  shall  forthwith  be  applied  to  the  rebuilding  and  restoration  of  the  premises  so 
insured."  This  agreement  bore  a  stamp  of  11.  10s.  It  was  contended,  on  the  part  of 
the  defendant,  that,  as  the  rent  was  not  certain,  it  did  not  fall  within  the  description 
of  a  lease  provided  for  by  the  Stamp  Act,  55  Geo.  3,  c.  184,  schedule,  part  1,  tit. 
"  Lease,"  but  came  within  the  description  of  a  deed  '■  not  otherwise  charged  for  in  this 
schedule,"  (see  tit.  "Deed"),  and  required  a  stamp  of  11.  15s.  The  learned  Judge 
reserved  the  point,  and  the  plaintifl'  obtained  a  verdict,  leave  being  reser\ed  to  the 
defendant  to  move  to  enter  a  nonsuit. 

Fetersdortt'  having,  in  Michaelmas  Term,  obtained  a  rule  accordingly. 

Peacock  now  shewed  cause.  This  instrument  is  properly  sUimped  as  a  lease,  and 
falls  within  the  clause  in  the  schedule  to  the  Stamp  Act,  tit.  "  Lease,"—"  where  the 
yearly  rent  shall  amount  to  £20  and  not  to  £100,-11.  10s."  Such  a  stamp  must  be 
amply  suthcient,  as  the  rent  could  under  no  circumstances  amount  to  £100.     Unless, 
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therefore,  it  be  shown  that  the  pieraiums  paid,  added  to  the  rent,  do  in  fact  exceed 
£100,  the  stamp  is  sufficient.  If  it  weie  otherwise,  and  this  instrument  were  to  be 
stamped  with  a  11.  15s.  stamp  as  a  deed  "not  otherwise  charged,"  the  ad  valorem 
duty  would  not  be  payable,  and  the  stamp  would  not  be  more  even  if  the  rent  were 
£500  or  £1000  ;  which  shews  that  the  defendant's  construction  is  incorrect. 

Petersdorir,  in  support  of  the  rule.  This  instrument  ought  to  be  stamped  as  a 
deed  '■  not  otherwise  charged."  No  rule  can  be  deduced  from  the  effect  which  such  a 
construction  will  have  as  to  the  amount  of  the  stamp.  This  is  not  a  reservation  of  a 
specific  pecuniary  rent,  but  it  is  an  agreement  to  pay  a  certain  specified  sum,  with 
[403]  an  uncertain  condition  appended  to  it.  The  covenant  to  insure,  and  the  agree- 
ment that  the  premiums  shall  be  added  to  the  rent,  render  it  quite  uncertain  what 
the  amount  of  rent  will  be,  since  the  premiums  vary  according  to  the  risk.  The  lessor 
would  have  the  same  remedy  for  the  recovery  of  the  insurance  as  he  has  for  the  £50 
rent.  It  is  impossible  to  say  that  this  is  a  specific  rent  of  £50  or  any  other  specified 
sum,  and  it  may  exceed  £100.  [Lord  Abinger,  C.  B.  The  question  is,  on  whom  the 
burthen  of  shewing  that  lies.  Alderson,  B.  At  common  law  the  instrument  is 
receivable,  but  by  the  stamp  laws  it  is  not,  unless  it  has  a  proper  stamp  affixed  to  it. 
Then  the  person  who  objects  is  to  shew  that  it  is  not  properly  stamped.]  The  case 
of  Mounsey  v.  Stqihensoii  (7  B.  &  Cr.  403)  proceeded  on  the  gi-ound  now  contended 
for.  There,  by  .articles  of  agreement,  one  paity  agreed  to  pay  the  other  a  fixed  salary, 
and  the  other  agreed  not  to  set  up  a  chemist's  shop  within  a  certain  distance,  and  the 
parties  were  mutually  bound  in  a  penalty  of  £600  to  perform  the  agreement ;  the 
instrument  was  held  to  require  a  stamp  of  11.  15s.,  as  a  bond  "  not  otherwise  charged." 
And  in  Clayton  v.  Burtenshaiv  (5  B.  &  C.  41  ;  7  D.  &  R.  800),  the  Court  appears  to 
have  been  of  opinion,  that  the  instrument,  not  being  a  lease,  fell  within  the  description 
of  a  deed  "not  otherwise  charged."  [Parke,  B.  That  case,  as  it  seems  to  me,  has 
nothing  to  do  with  the  present  question  ;  the  instrument  there  was  held  not  to  amount 
to  a  lease,  because  no  term  was  stated.  This,  in  truth,  is  a  lease  at  a  rent  of  £50, 
with  a  contingent  addition  of  an  uncertain  sum  for  the  premiums  of  insurance ;  and 
is  not  that  covered  by  an  ad  valorem  stamp  of  11.  10s.  ^  Alderson,  B.  If  you  had 
shewn  that  the  premiums,  with  the  rent,  amounted  to  more  than  £100,  it  might  be 
otherwise;  but  you  do  not  shew  that.]  If  it  ap-[404]-pears  on  the  face  of  the  docu- 
ment that  the  amount  of  rent  is  uncertain,  it  is  not  within  the  schedule,  tit.  "Lease." 
He  cited  Cosier  v.  Cowling  (7  Bing.  456  ;  5  M.  &  P.  399). 

Lord  Abinger,  C.  B.  It  does  not  appear  to  me  that  there  is  anything  to  shew 
that  this  instrument  is  not  sufficiently  stamped.  Prima  facie,  the  stamp  is  sufficient. 
But  it  is  said  that  the  premiums  of  insurance,  added  to  the  rent,  might  exceed  £100 ; 
but  if  that  be  so,  it  lies  upon  the  party  objecting  to  the  instrument  to  shew  that  such 
was  the  fact.  That,  however,  has  not  been  done.  It  might  be  that  the  landlord 
would  not  insure  at  all. 

Parke,  B,  I  am  of  the  same  opinion.  In  Eex  v.  Enderby  (2  B.  &  Ad.  205),  it 
was  held  that  the  onus  of  impeaching  an  instrument  for  want  of  a  stamp,  or  of  shewing 
that  a  higher  stamp  was  necessary,  lies  on  the  party  who  objects  to  its  being  received 
in  evidence.  That  rule  applies  here.  There  is  a  lease  of  premises  at  a  rent  of  £50  a 
year,  and  no  more:  there  is,  indeed,  a  stipulation  that  the  landlord  is  to  add  the 
premiums  of  insurance  to  the  rent,  but  it  is  for  the  party  who  contends  that  this 
makes  it  exceed  £100,  to  shew  that  it  does  so. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Kule  discharged. 

[405]  BoNFiELD  AND  ANOTHER  V.  RiCHARD  Smith.  Exch.  of  Pleas.  Jan.  13, 
1844.— To  an  action  for  goods  sold,  the  defendant  pleaded  in  abatement,  that 
the  debt  became  due  from  him  jointly  with  one  W.  S.  It  appeared  at  the  trial, 
that  the  business  of  the  defendant's  house  was  carried  on,  with  the  knowledge  of 
the  plaintiffs,  under  the  name  of  "  Bush  &  Co.,"  and  that  the  invoice  of  the  goods 
ni  question  was  made  out  to  "Bash  &  Co.,"  and  also  that  the  real  partnership 
was  between  the  defendant  and  W.  S.  The  judge  directed  the  jury,  that  the 
partnership  was  fully  proved ;  but  still,  that,  if  the  defendant  gave  the  plaintifis 
reason  to  believe  that  he  alone  constituted  the  firm  of  Bush  &  Co.,  he  would  be 
solely  liable ;— Held,  that  the  direction  was  right,  and  that  the  defendant  was 
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not  liable  unless  he  alone  constituted  the  firm,  or  so  held  himself  out  to  the 
plaintill's. — Held,  also,  that,  with  a  view  to  prove  the  defendant's  sole  liability, 
the  witness  who  proved  the  giving  of  the  order  could  not  be  asked  the  i|uestion, 
"  With  whom  did  you  deal,"  but  that  the  proper  inquiry  was  as  to  the  acts  done. 

[S.C.  13  L.J.  Ex.  105.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated. 

The  defendant  pleaded  in  abatement  that  the  debt  became  due  from  him  jointly 
with  one  Walter  Smith,  who  is  still  alive,  and  not  from  the  defendant  alone.  The 
replication  traversed  the  joint  liability. 

At  the  trial  before  Alderson,  B.,  at  the  London  Sittings  after  last  Michaelmas 
Term,  it  appeared  that  the  action  was  brought  for  the  price  of  coals  delivered  to  the 
defendant,  under  the  name  of  Bush  &  Co.  Some  time  previous  to  the  giving  of  the 
order  for  the  coals  in  question,  the  partnership  consisted  of  one  Bush  and  the  defen- 
dant Kichard  Smith  ;  but  upon  the  death  of  Bush,  in  the  year  1842,  subsequently  to 
which  the  coals  were  supplied,  Walter  Smith  became  a  partner  with  his  brother,  the 
defendant  Kichard  Smith,  and  so  continued  up  to  the  time  of  the  action.  It  appeared 
that  Walter  Smith  had  not  himself  ordered  the  coals,  and,  on  being  applied  to  for 
payment,  referred  the  applicant  to  the  defendant  Richard  Smith.  The  partnership 
uanie  was  known  to  the  plaintiff's,  and  the  invoices  were  made  out  to  "Bush  Si  Co." 
The  plaintiffs'  counsel,  for  the  purpose  of  proving  the  sole  liability  of  the  defendant, 
proposed  to  put  to  a  witness,  who  proved  the  giving  of  the  order,  the  following 
question:  "With  whom  did  you  deall"  but  the  learned  judge  was  of  opinion  that 
the  witness  could  not  be  allowed  to  give  his  belief,  but  that  he  must  state  the  facts 
which  might  form  the  foundation  of  such  a  belief ;  and  held  the  question  to  be 
inadmissible.  His  Lordship,  in  summing  up  the  case,  told  the  jury,  that  [406]  the 
partnership  between  Richard  and  Walter  Smith  was  fully  established  by  the  evidence  ; 
but  still,  that,  if  the  defendant  gave  the  plaintifls  reason  to  believe  that  he  alone 
constituted  the  firm  of  Bush  &  Co.,  he  would  be  solely  liable.  The  jury  having  found 
for  the  defendant, 

Martin  now  moved  for  a  new  trial,  on  the  ground  of  misdirection,  and  the  rejection 
of  evidence  which  ought  to  have  been  received.  First,  the  question  for  the  jury  was, 
not  whether  the  defendant  gave  the  plaintifls  reason  to  believe  that  he  alone  con- 
stituted the  firm  of  Bush  &  Co.,  but  whether,  under  all  the  circumstances  of  the  case, 
the  plaintifls  had  reasonable  ground  for  thinking  so.  That  was  the  principle  upon 
which  Lord  Tenterden,  C.  J.,  acted  in  De  Mautort  v.  Saimdcu  (1  B.  &  Ad.  398).  His 
Lordship  iu  that  case  told  the  jiuy,  that  "it  was  a  question  for  them  upon  tbe  evidence, 
whether  the  holder  of  the  bill  might  reasonably  have  considered  that  the  defendant 
alone  constituted  the  house  of  Saunders,  Brothers,  &  Co. ;  if  he  had  reasonable  ground 
so  to  think,  then  he  must  be  taken  to  have  contracted  with  them  alone,  and  in  that 
case  the  verdict  ought  to  be  for  the  plaintiftV  So,  the  proper  question  for  the  jury 
here  was,  whether,  from  the  conduct  of  the  parties, — Richard  Smith  alone  having 
given  the  order  foi'  the  coals, — the  plaintifls  had  reasonable  ground  to  think  that  he 
alone  constituted  the  firm.  [Alderson,  B.  Richard  Smith  gave  you  no  reason  to 
believe  that  he  alone  constituted  the  firm.]  Here  there  are  two  persons  carrying  on 
business  under  a  name  which  is  assumed  for  the  purpose,  and  one  of  those  persons 
alone  interferes  in  the  business  ;  is  he  to  be  allowed  to  turn  round  and  defeat  the 
plaintiffs'  claim,  by  shewing  that  another  party  is  liable  with  him  ^  The  case  of  Ih 
Mautart  v.  Saunders  is  identical  with  the  present.  There,  there  was  a  secret  partner, 
as  there  appears  to  have  been  here,  Richard  Smith  being  the  only  person  dealing  with 
the  [407]  plaintiffs ;  and,  according  to  the  ruling  of  Lord  Tenterden,  if  the  plaintiffs 
had  reasonable  ground  to  think  that  the  defendant  alone  constituted  the  firm  of  Bush 
&  Co.,  then  he  must  be  taken  to  have  contracted  with  them  alone.  [Parke,  B.  Lord 
Tenterden's  direction  would  be  perfectly  correct,  if  you  add  the  words  "  from  the 
conduct  of  the  defendants,"  and  then  the  passage  would  stand  thus:  "if  he  ha  1 
reaisonable  ground  to  believe,  from  the  conduct  of  the  defendants,"  &c.  Alderson,  B. 
Can  you  say  that  anything  was  dune  Ijy  the  defendant  to  induce  the  plaintiffs  to 
believe  that  they  were  dealing  with  him  alone  (  I  think  not.]  It  is  sulimitted,  that 
Lord  Tenterden's  direction  was  correct  in  point  of  law,  and  that  it  must  be  interpreted 
according  to  the  ordinary  meaning  of  it. 

Secondly,   as   to  the  rejection   of  evidence.     It  is  submitted,  that  the  plaintiff's' 
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counsel  had  a  right  to  iisk  the  questioii,  "  With  whom  did  you  deal?"  The  (juestiou 
in  cllect  was,  "  Did  3'ou,  when  you  dealt  for  these  coals,  deal  with  Richard  Smith  alone, 
and  (lid  you  believe  you  were  dealing  with  any  one  else?"  Where  a  person  gives  an 
order  for  goods,  and  gives  it  in  his  own  name,  the  other  person  knowing  nothing  of 
the  firm,  it  is  a  legitimate  question,  "Did  you  deal  with  that  person  alone?"  [Lord 
Abinger,  C.  B.  The  plaintiff's  only  dealt  with  an  individual,  but  that  individual  might 
have  a  partner.]  The  point  in  issue  was,  as  appears  from  Slanf:field  v.  Levy  (3  Stark. 
N.  P.  C.  8),  whether  the  plaintiff's  contracted  with  one  brother  or  with  both,  and  the 
question  was  directly  relevant  to  that  issue.  [Alderson,  B.  I  thought  the  question 
ambiguous,  as  it  might  mean  "With  whom  did  you  believe  you  dealt?"  My  note  is, 
"  I  thought  the  result  of  the  witness's  inquiries  was  not  evidence."  Parke,  B.  It  is 
only  another  mode  of  getting  hearsay  evidence.  It  is  not  because  a  person  has  a 
reasonable  ground  to  believe  that  he  is  or  is  not  dealing  [408]  with  particular  persons 
as  partners,  that  they  are  then  liable  as  such,  or  not ;  the  question  is,  whether  they 
have  held  themselves  out  as  such.] 

Lord  Abinger,  C.  B.  I  think  this  is  a  perfectly  clear  case,  and  that  the  learned 
Judge  was  right  on  both  points.  The  question  proposed  to  be  put,  "  With  whom  did 
you  deal  ? "  was,  in  my  opinion,  much  too  vague  and  general  to  be  admissible.  The 
witness  might  properl}'  have  been  asked  as  to  any  particular  acts  that  were  done  by 
the  parties,  but  to  ask  him,  with  whom  did  he  deal,  was  an  attempt  to  get  in  evidence 
that  amounted  to  hearsay.  As  to  the  other  point,  if  a  person,  contracting  with  another 
for  goods,  delivers  an  invoice  made  out  to  a  firm,  and  nothing  is  said  as  to  the 
persons  composing  the  firm,  he  takes  his  chance  who  are  the  partners  in  that  firm  ;  he 
makes  the  contract,  indeed,  personally  with  the  individual  he  deals  with,  but  he  takes 
his  chance  as  to  the  persons  who  constitute  the  firm,  and  are  liable  to  him.  If, 
indeed,  the  party  represents  himself  as  the  only  person  composing  the  firm,  an  action 
may  be  brought  against  him  alone ;  or  if,  on  being  asked  as  to  who  his  partners  are, 
he  refused  to  give  any  information,  that  might  be  evidence  for  the  jury  to  say  whether 
he  did  not  hold  himself  out  as  solely  liable.  But  a  party  cannot  succeed  against 
one  of  several  partners,  because  he  supposes  him  to  be  alone  liable ;  it  ought  to 
be  shewn  either  that  the  defendant  is,  in  point  of  fact,  solely  liable,  or  that  he  has 
represented  himself  to  be  so.  In  the  present  case,  as  the  plaintiff's  knew  that  they 
were  dealing  with  the  firm  of  Bush  &  Co.,  it  was  their  duty  to  have  satisfied  them- 
selves as  to  the  parties  of  whom  that  firm  consisted. 

Parke,  B.  I  concur  entirely  with  my  Lord  Chief  Baron,  that  this  rule  ought  to 
be  refused.  This  is  a  plea  in  abatement,  and  the  defendant  was  bound  to  prove  it ; 
and  he  does  so,  by  shewing  that  at  the  time  of  the  contract  the  [409]  firm  consisted  of 
Kichard  and  Walter  Smith.  It  is  clear  that  the  plaintifl's  intended  to  trust  Bush  &  Co., 
for  at  the  time  of  the  contract  that  was  known  to  them  to  be  the  name  of  the  firm, 
and  the  invoices  were  made  out  in  that  name  ;  the  persons,  therefore,  who  at  that  time 
constituted  the  firm  were  the  parties  liable.  Unless  the  plaintiff's  could  shew  that 
the  firm  of  Bush  &  Co.  consisted  of  the  defendant  only,  or  that  the  defendant  held 
himself  out  as  the  only  person  composing  the  firm,  they  were  not  entitled  to  succeed ; 
and  there  was  no  evidence  to  that  etlect.  If  the  plaintiff's  wished  to  have  the 
defendant's  sole  responsibility,  they  ought  to  have  obtained  his  consent  to  the  invoicing 
of  the  goods  to  him  only  ;  but,  instead  of  this,  they  invoice  them  to  Bush  &  Co.,  and 
take  the  chance  of  liichard  Smith,  the  defendant,  being  the  only  person  who  traded 
under  that  firm.  The  case  of  JJe  Mautmi  v.  Saunders  (I  B.  &  Ad.  398)  is  consistent 
with  this  view  of  the  case,  for  there  it  was  clear  that  the  defendants,  by  their  conduct, 
held  themselves  out  as  solely  liable ;  so  that  in  that  case  the  plaiutilT  had  reasonable 
ground,  from  the  acts  of  the  defendants  themselves,  for  believing  that  they  alone 
constituted  the  house  of  Saunders,  Brothers,  &  Co.  But  that  was  not  the  case  here. 
As  to  the  other  point,  I  think  it  was  only  a  dexterous  mode  of  attempting  to  get  in 
hearsay  evidence. 

Alderson,  B.  The  facts  of  the  case  at  the  trial  appeared  to  me  to  be  these: 
that  the  plaintiffs  dealt  with  the  defendant  Richard  Smith,  thinking  they  were  dealing 
with  him  and  another  person,  but  not  knowing  that  it  was  Walter  Smith.  And 
certanily  the  defendant  gave  them  no  reason  to  believe  that  he  alone  constituted  the 
hrm  of  Bush  &  Co. 

GURNEY,  B.  The  plaintiffs,  having  dealt  with  the  firm  [410]  of  Bush  &  Co., 
were  bound  to  shew,  either  that  the  defendant  was  Bush  &  Co.,  or  that  he  held 
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himself  out  as  such,   aud   they  failed   in   establishing  either  of   those    propositions. 
As  to  the  ((uestion  attempted  to  be  put  by  Mr.  Martin,  that  was  only  a  mode  of 
obtaining   hearsay    evidence   as   to    who    were   the    parties   composing   the    firm    of 
Bush  &  Co. 
Kule  refused. 


Allaru  v.  Kimbekley.  E.xeh.  of  Pleas.  Jan.  13,  1844. — A  dcelaialion  in  covenant 
stated,  that  the  plaintiff,  having  mortgaged  certain  land  of  which  he  was  possessed, 
to  secure  the  payment  of  ,£100  and  interest,  sold  the  same  to  the  defendant, 
subject  to  the  mortgage,  and  to  the  payment  of  the  £100  and  interest;  that  the 
defendant  covenanted  to  pay  the  same,  and  to  keep  the  plaintitl'  harmless  and 
indemnified  from  the  payment  thereof,  and  all  costs  occasioneil  by  the  non- 
payment thereof.  Breach,  that  the  defendant  had  not  paid  the  £100  and  intei-est 
to  the  mortgagee.  Plea,  that,  before  the  plaintiff  was  called  upon  to  pay  the 
£100  and  interest,  the  plaintiff  petitioned  the  Insolvent  Court  for  his  discharge, 
but  did  not  in.sert  the  said  debt  of  £100  in  his  schedule,  and  that  his  lial)ility  to 
pay  tlie  moitgagee  arose  solelj'  in  consequence  of  his  wiongful  omission  to  insert 
the  debt  in  his  schedule.  A  verdict  having  been  found  for  the  defendant  on  that 
plea — Held,  that  the  plea  was  bad,  and  that  the  plaintitf  was  entitled  to  judgment 
non  obstante  veredicto. 

[S.  C.  1  D.  &  L.  635;  13  L.  J.  Ex.  107.] 

Covenant.  The  declaration  alleged  that  the  plaintiff',  being  possessed  of  a  piece 
of  land  for  the  term  of  ninety-nine  yeai's,  mortgaged  it  to  certain  persons  of  the  name 
of  Benson  and  Howell,  for  the  sum  of  £100,  in  consideration  of  that  sum  advanced 
by  them  to  him  by  way  of  loan,  subject  to  a  proviso  for  redemption  on  payment 
of  £100  and  interest.  It  then  alleged,  that  the  plaintiff' sold  the  land  to  the  defendant, 
subject  to  the  mortgage  and  to  the  payment  of  the  £100  and  interest  ;  that  the 
defendant  covenanted  with  the  plaintiff  to  pay  the  sum  of  £100  and  interest,  and 
from  the  same  aud  all  covenants  and  agreements  for  payment  of  the  same,  and  all 
costs,  damages,  and  expenses  occasioned  by  the  non-payment  and  non-observance 
thereof,  to  keep  the  plaintiff'  harmless  and  indemnified.  Breach,  that  the  defendant 
had  not  paid  the  principal  sum  of  £100  and  interest,  nor  indemnified  the  plaintiff 
from  non-payment  of  the  same  and  costs,  in  this,  to  wit,  that  the  plaintiff  was  called 
upon  to  pay  the  surviving  mortgagee  the  [411]  said  sum  of  £100  and  interest,  and 
had  incurred  the  costs  of  a  certain  action  brought  against  him  l)y  the  mortgagee  to 
recover  the  same. 

To  this  declaration  the  defendant  pleaded,  (inter  alia),  that  before  the  plaintiff" 
was  called  upon  to  pay  the  said  sura  of  £100  and  interest,  he,  the  plaintitf  petitioned 
the  Insolvent  Court  for  his  discharge,  but  did  not  insert  in  his  schedule  the  said  debt 
of  £100,  or  any  description  of  the  mortgagees  to  whom  the  same  was  due  ;  that  the 
plaintiff'  was  discharged  under  the  Insolvent  Act  before  he  was  called  upon  to  pay 
the  £100,  and  that  his  liability  to  pay  the  mortgage  arose  solely  in  consequence  of  his 
wrongful  and  improper  omis.sion  to  insert  in  his  schedule  the  debt  so  due  as  in  the 
indenture  of  mortgage  mentioned. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  last  Summer  Assizes  for  Surrey, 
when  a  verdict  was  found  for  the  defendant  on  the  above  plea.  A  rule,  however,  was 
obtained,  in  Michaelmas  Term  last,  for  judgment  for  the  plaintiff' non  obstante  vere- 
dicto, against  which 

Piatt  now  shewed  cause.  The  damage  which  the  plaintiff  has  sustained  arose  from 
his  own  act.  Beyond  all  question  he  remained  liable  on  the  mortgage,  and  it  was  his 
duty  to  have  inserted  that  debt  in  his  schedule  ;  and  having  neglected  to  do  so,  he 
cannot  call  upon  the  defendant  to  indemnify  him  against  a  liability  which  he  has 
brought  upon  himself.  [Parke,  B.  The  question  is,  whether  there  was  any  duty 
imposed  on  the  plaintiff",  by  his  contract  with  the  defendant,  or  by  the  general  law, 
to  insert  that  debt  in  his  schedule]  The  defendant  here  merely  stood  in  the  situation 
of  surety  for  the  plaintiff",  and  the  plaintiff  cannot  be  allowed,  by  an  act  of  his  own, 
to  create  a  liability  in  the  defendant  to  pay  this  sum.      There  was  a  duty  irapo.sed  on 

Ex.  Div.  VIII.— 40* 
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liiiii  liy  law  to  iii:iko  ;i  true  statement  to  the  Insolvent  Court,  and  if  he  had  done  so  he 
would  have  been  freed  from  this  claim.  [Parke,  B.  All  this  has  been  [412]  brought 
u]ion  the  plaintiff,  because  the  defendant  did  not  pay  the  debt  at  the  time  it  ought 
to  have  been  paid.  The  defendant  is  to  shew  that  a  duty  was  cast  on  the  plaintiff 
by  the  act  of  Parliament  to  insert  this  debt  in  his  schedule  :  theie  is  no  duty  imposed 
by  the  contract.]  Such  a  duty  is  created  by  the  act.  The  prisoner  is  bound  by  the 
OOtli  .section  to  deliver  in  a  schedule,  setting  out  his  debts,  and  if  he  does  not,  he  will 
remain  liable  to  be  sued  for  those  debts :  but  is  he  to  incur  that  liability  by  his  own 
wM-ong,  and  then  call  upon  another  to  indemnify  him  from  the  consequences  of  it? 
Surely  not.  The  allegation  in  the  plea,  which  has  been  found  for  the  defendant, 
excludes  the  supposition  that  be  did  it  rightfully  ;  for  it  alleges  that  his  liability  arose 
in  consequence  of  his  wrongful  omission  to  insert  the  debt  in  his  schedule  only. 

Peacock,  in  support  of  the  rule,  was  stopped  by  the  Court. 

Lord  Abingkk,  C.  B.  I  am  of  opinion  that  the  plea  is  bad,  and  that  this  rule 
ought  to  be  made  absolute.  If  the  plaintiff  omitted  to  insert  any  of  his  debts  in  his 
schedule,  he  would  thereby  render  himself  liable  to  be  called  upon  to  pay  them,  but 
he  was  not  bound  to  insert  this  debt  in  his  schedule,  in  order  to  save  the  defendant 
from  his  liability  to  pay  it.  He  transferred  the  land  to  the  defendant,  subject  to  the 
mortgage,  the  defendant  covenanting  to  pay  the  mortgage  money  ;  he  was  therefore 
justified  in  supposing  that  the  defendant  would  pay  it,  as  he  ought ;  and  he  might 
with  a  safe  conscience  omit  to  insert  it  in  his  schedule,  and  was  perfectly  justified 
in  doing  so. 

Parke,  B.  I  am  also  of  opinion  that  the  plea  is  bad.  The  plaintiff  had  a  right 
to  rely  on  the  defendant's  covenant  to  pay,  and  to  indemnify  him  from  the  payment 
of  the  money,  and  was  not  obliged  to  insert  the  debt  in  his  [413]  schedule.  He  could 
not  be  bound  to  do  so,  unless  he  was  under  such  an  obligation,  either  by  his  own 
contract,  or  by  the  general  law  of  the  land.  No  such  contract  is  expressed  on  the 
face  of  the  deed ;  and  although  the  policy  of  the  Insolvent  Act  requiies  a  party 
seeking  to  avail  himself  of  its  provisions  to  insert  all  his  debts  in  his  schedule,  that 
proceeds  on  the  ground  of  its  being  a  protection  to  himself,  and  if  he  omits  to  insert 
any  debt,  the  penalty  is  that  he  is  not  discharged  from  it,  and  that  is  all.  But  the 
act  does  not  impose  any  duty  as  between  these  parties,  and  therefore,  as  against  the 
defendant,  the  omission  to  insert  this  debt  was  not  a  wrongful  act,  so  as  to  discharge 
him  from  his  liability.  It  occurred  to  me  that  an  insolvent  might  perhaps  be  bound, 
even  as  against  all  the  world,  to  insert  his  debts  in  his  schedule  ;  but,  on  referring  to 
the  case  of  Howard  v.  BurtoJozzi  (6  Car.  &  P.  13),  which  was  in  my  mind  at  the  time, 
I  find  it  has  no  bearing  on  the  present  case.  The  defendant  has  no" cause  of  complaint : 
if  he  had  paid  the  debt  as  he  contracted  to  do,  he  would  have  saved  himself  from 
liability.  By  his  neglect  to  do  so,  he  has  brought  the  mischief  on  himself.  Aftei-  the 
defendant  had  undertaken  to  be  responsible  for  the  debt,  the  plaintiff  might  well  omit 
to  insert  it  in  his  schedule.  I  am  therefore  of  opinion  that  the  plea  is  bad,  and  that 
the  rule  ought  to  be  made  absolute. 

Alderson,  B.  The  plaintiff  is  the  only  person  who  is  prejudiced  by  his  omission 
to  insert  his  debts  in  the  schedule.  The  defendant  would  not  have  been  injured  if  he 
had  performed  his  contract;  and  if  the  debt  had  been  inserted  in  the  plaintirt"'s 
schedule,  the  defendant  would  not  have  been  entitled  to  perform  his  contract  in  a  le.ss 
onerous  manner.  The  only  party  towards  whom  the  plaintift"  was  under  the  [414] 
duty  of  nisertnig  the  debt  was  the  creditor.  There  was  no  general  obligation  as  to 
the  rest  of  the  world. 

Gurney,  B.,  concurred. 

Rule  absolute. 


The  Earl  of  Stamford  and  Warrington  v.  Dunbar  and  Others.  Exch.  of 
r  rv^v-n'  ■'^'  ^'^'^^•— Under  the  46th  section  of  the  Tithe  Commutation  Act, 
fa  &  7  Will.  4,  c.  71,  a  party  claiming  a  modus  is  entitled  to  appeal  as  to  all 
clamis  substantially  made  by  him  before  the  commissioner,  and  against  which 
the  commissioner  has  decided:  and  if,  by  reason  of  the  uncertainty  of  the 
evidence,  he  has  claimed  the  modus  in  different  ways  before  the  commissioner, 
he  is  entitled  to  have  issues  stating  it  in  different  ways  accordingly.— If  the 
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decision  of  the  conitnissiouer  against  the  modus  go  beyond  the  claim  made  before 
him,  it  is  void  pro  tanto. 

[S.  C.  13  L.  J.  Ex.  329.     Sec  further,  13  M.  &  W.  822.] 

This  was  an  application  on  the  part  of  the  plaintiff',  to  add  certain  counts  lo  an 
issue  delivered  under  the  Tithe  Commutation  Act,  6  it  7  Will.  4,  c.  71,  s.  46,  under 
the  following  circumstances  : — 

The  tithe  commissioners  for  England  and  Wales  having  given  the  usual  notice, 
that  the}'  would  proceed  to  ascertain  and  award  the  sum  to  be  paid  by  way  of  rent- 
charge  instead  of  the  tithes  of  the  parish  of  Marshfield,  in  the  county  of  Leicester,  an 
assistant  commissioner  attended  for  that  purpose  on  the  26th  October,  1841.  The 
plaiiitifl'  was  represented  before  the  commissioners  by  his  attorney,  who  stated  that 
he  was  the  owner  of  certain  farms  within  the  parish,  one  containing  151  a.  3  r.  35  p., 
or  thereabouts,  called  the  Over  Laund,  otherwise  Marshhcld  Laund  and  Cramp's 
Close,  with  the  meadows  thereto  belonging,  and  then  in  the  occupation  of  .Samuel 
Burchnall ;  of  a  part,  containing  146  a.  2  r.  3  p.,  or  thereabouts,  of  a  farm,  in  the 
occupation  of  Edward  Astell,  and  which  was  parcel  of  a  district  or  park  called  Groby 
Park,  and  heretofore  known  as  the  Little  Parks ;  and  of  a  close  called  Hunt's  Close, 
or  Dawkins's  Close,  containing  9  acres,  or  thereabouts,  then  occupied  by  Edward 
Astell:  and  he  insisted  that  the  first-mentioned  farm  was  covered  by  a  modus  or 
customary  payment  in  lieu  of  tithes,  payable  on  the  1st  January  in  every  [415]  year ; 
that  the  Little  Park  was  covered  by  a  similar  modus  ;  and  that  Hunt's  Close  was 
covered  by  a  modus  of  2d.,  payable  yearly  on  the  1st  January.  The  commissioner 
proceeded  to  hear  evidence  thereupon,  and  subsequently  prepared  the  draft  of  an 
award,  whereby  he  found  in  favour  of  all  the  above  mentioned  claims  of  modus,  in  the 
terms  of  them.  Notice  was  given,  appointing  the  4th  March,  1842,  for  holding 
a  meeting  to  hear  objections  to  the  draft  award  ;  and  on  that  day  a  meeting  was  held 
accordingly  before  another  of  the  assistant  commissioners,  when  various  objections 
were  stated  on  the  part  of  the  defendants,  the  tithe  owners.  A  further  notice  was 
given  for  the  13th  of  April,  when  evidence  was  given  on  the  part  of  the  defendants 
to  invalidate  the  moduses.  On  the  30th  September  following,  the  assistant  commis- 
sioner made  his  decision  in  writing,  by  which,  after  stating  the  several  claims  of 
modus,  as  set  forth  above,  he  determined  that  there  was  not  a  modus  of  3s.  4d.,  or  of 
any  other  sum  of  money,  payable  on  the  1st  January  in  every  year,  or  at  any  other 
time  of  the  year,  instead  of  the  tithes  of  the  Groby  Park  ;  that  there  was  not  a  modus 
of  2d.,  or  of  any  other  sum  of  money,  payable  on  the  1st  of  January,  or  at  any  time 
of  the  year,  instead  of  the  tithes  of  Hunt's  Close ;  and  that  there  was  not  a  modus 
of  3s.  4d.,  or  of  any  other  sum  of  money,  payable  on  the  1st  of  January  in  every  year, 
or  at  any  time  of  the  year,  instead  of  the  tithes  of  the  lands  called  Over  Laund, 
otherwise  Marshfield  Launds  or  Cramp's  Close. 

It  appeared  that  the  evidence  laid  before  the  assistant  commissioner  in  support  of 
the  largei'  modus  consisted  partly  of  certain  receipts,  in  which  the  amount  varied, 
being  stated  in  some  to  be  3s.  4d.,  and  in  others  3s.  6d.  :  the  times  of  payment,  and 
the  lands  in  respect  of  which  it  was  pa3'able,  were  also  differently  stated  :  and  it  was 
sworn  in  the  affidavits  of  the  plaintiff's  attorney,  on  which  this  rule  was  obtained,  that 
there  was  great  difficulty  in  [416]  ascertaining  the  precise  suras  payable  by  way  of 
modus,  and  the  times  when  payable,  and  the  lands  or  estates  in  respect  of  which  they 
were  payable,  and  that  he  did  not  intend,  when  he  claimed  the  said  exemptions,  to 
be  confined  to  the  precise  description  of  the  modus  which  exempted  the  lands  from 
payment  of  tithes  in  kind,  but  that  the  evidence  produced  was  submitted  to  the 
commissioner,  in  older  that  he  might  form  his  opinion  whether  any  and  what  exemp- 
tion from  payment  of  tithes  in  kind  by  reason  of  modus  or  moduses  was  established. 

The  plaintiff',  being  dissatisfied  with  the  decision  of  the  commissioner,  brought 
this  action  against  the  defendants,  pursuant  to  the  46th  section  of  the  Tithe  Comnuita- 
tion  Act,  and  delivered  a  feigned  issue,  containing  the  following  counts  : — 

1st.  Whether  a  modus  of  3s.  4d.  is  payable  yearly  to  the  rector  for  the  time 
being  of  the  parish  of  Marshfield,  by  the  occupier  or  occupiers  of  a  certain  farm  in 
the  said  parish,  called  the  Little  Park,  otherwise  the  Little  Park  of  Groby,  in  lieu  of 
all  tithes  arising  from  the  said  farm. 

2nd.  The  same,  only  stating  the  amount  of  the  modus  to  be  3s.  6d. 

3rd.  Whether  a  modus  of  3s.  4d.  is  payable  yearly  to  the  said  rector,  in  lieu  of 
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the  tithes  arising  from  certain  lands  in  the  said  parish,  in  the  possession  or  occupation 
of  one  Edward  Astell. 

4th.  The  same,  stating  the  modus  to  be  3s.  6d. 

oth.  M'liether  a  modus  of  2d.  is  payable  yearly  to  the  said  rector,  in  lieu  of  all 
tithes  arising  from  a  certain  close  in  the  said  parish,  called  Hunt's  Close. 

Cth.  Whether  a  modus  of  3s.  6d.  is  payable  yearly  to  the  said  rector,  in  lieu  of 
all  tithes  arising  from  certain  lands  in  the  said  parish,  called  Over  Laund,  otherwise 
Marshtield  Launds,  with  the  meadow  thereto  belonging,  and  Cramp's  Close,  with  the 
meadow  thereto  belonging. 

7th.  Whether  a  modus  of  3s.  6d.  is  payable  yearly  to  the  [417]  said  rector,  in 
lieu  of  all  tithes  arising  from  certain  lands  in  the  said  parish,  in  the  possession  and 
occupation  of  one  Samuel  Eurchnall. 

Sth.  Whether  a  modus  of  3s.  4d.  is  payable  yearly  to  the  said  rector,  in  lieu  of  all 
tithes  arising  from  certain  lands  called  Over  Laund,  otherwise  Marshfield  Laund,  and 
Cramp's  Close,  with  the  meadows  thereto  belonging. 

9th.  The  same  as  the  7th,  but  stating  the  modus  to  be  3s.  4d. 

The  defendants  returned  the  issue  considerably  altered,  and  reduced  to  the  three 
counts  following  : — 

1st.  Whether  a  modus  of  3s.  4d.  is  payable  on  the  1st  day  of  January  in  every 
year  to  the  said  rector,  by  the  occupier  and  occupiers  for  the  time  being,  in  lieu  of  all 
tithes  yearly  arising  from  that  part  of  the  Little  Park  of  Groby  which  lies  within  the 
said  parish,  and  which  contains  by  estimation  147  a.  0  r.  15  p. 

2nd.  Whether  a  modus  of  2d.  is  payable  on  the  1st  day  of  January  in  every  year 
by  the  occupier  or  occupiers  for  the  time  being  of  a  certain  close  in  the  said  parish 
called  Hunt's  Close,  containing  by  estimation  9  a.  3  r.  11  p.,  to  the  said  rector,  in  lieu 
of  all  tithes  arising  from  the  said  close  called  Hunt's  Close. 

3rd.  Whether  a  modus  of  3s.  4d.  is  payable  on  the  1st  day  of  January  in  every  year, 
by  the  occupier  or  occupiers  for  the  time  being,  to  the  said  rector,  in  lieu  of  all  tithes 
arising  from  certain  lands  in  the  said  parish  called  Over  Laund,  otherwise  Marshfield 
Laund,  or  Cramp's  Close,  containing  by  estimation  115  a.  1  r.  18  p. 

The  parties  being  unable  to  agree  upon  the  terms  of  the  issue,  a  summons  was 
taken  out  before  Gui'uey,  B.,  at  chambers,  on  the  11th  of  July  last,  to  settle  the 
same,  when  the  learned  liaron  made  an  order  that  all  further  proceedings  in  the  cause 
should  be  stayed  till  the  5th  day  of  Michaelmas  Term,  to  enable  the  plaintiff  to  apply 
to  the  Court  to  settle  the  issue. 

[418]  In  Michaelmas  Term,  Cowling  moved  accordingly,  and  obtained  a  rule 
calling  on  the  defendants  to  shew  cause  why  the  issue  as  delivered  by  the  plaintiffs 
attornies  to  the  defendants'  attorney  should  not  be  the  issue  to  be  tried  between  the 
parties,  or  why  the  issues  in  this  cause  should  not  be  settled  by  inserting  counts 
stating  the  moduses  in  the  manner  in  which  they  were  described  in  the  evidence 
produced  before  the  assistant  commissioner.  He  cited  and  relied  on  the  decisions  of 
the  Court  of  Queen's  Bench  in  two  cases  of  Black  v.  New  College  (8  May,  1841,  and 
15  June,  1843.  Not  reported),  and  M'Intosh  v.  iVew  College  (ibid.),  in  which  that  Court 
was  stated  to  have  decided  that  the  plaintilf  in  such  an  issue  was  entitled  to  have 
counts  describing  his  claim  in  all  the  various  ways  in  which  it  had  been  described 
in  evidence,  and  was  not  confined  to  the  language  of  the  tithe  commissioner  in  his 
decision. 

Whitehurst  now  shewed  cause.  The  plaintiff  is  not  entitled  to  have  any  claim 
put  upon  the  record,  which  was  not  duly  made  in  the  first  instance  before  the  com- 
missioner, and  the  issue  must  be  framed,  if  not  with  respect  to  those  claims  only  on 
which  the  commissioner  has  decided,  at  least  with  respect  to  those  only  which  were 
actually  and  in  terms  claimed  before  him.  The  cases  cited  as  having  been  decided 
in  the  Court  of  Queen's  Bench  are  not  direct  authorities  in  support  of  this  rule  ;  no 
formal  judgment  was  given,  the  Court  only  intimating  that  they  thought  it  reason- 
able that  the  issue  should  be  framed  as  the  plaintiff  desired.  [Parke,  B.  In  this 
Court  we  have  been  in  the  habit  of  always  framing  the  issue  with  reference  to  the 
modus  actually  claimed  before  the  commissioner.  Alderson,  B.  What  was  the  dis- 
pute which  prevented  the  award  in  this  ca.se  from  being  made  1— the  claim  of  a  modus 
of  3s.  4d.  The  moment  that  was  removed  out  of  the  way,  there  was  nothing  to 
prevent  the  award  from  being  made.]  With  [419]  respect  to  what  is  it  that,  by" the 
45th  section  of  the  act,  the  decision  uf  the  commissioner  is  to  be  final  and  conclusive  1 
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Surely  as  to  the  question  actually  raised  before  him,  ami  submitted  for  his  decision  : 
aud  to  that  also  the  appeal  given  by  the  46th  section  must  have  reference.  |  Alderson,  B. 
The  decision  is  to  be  final  and  conclusive  as  to  the  ditterence  whcrebv  the  making  of 
the  award  shall  be  hindered.]  Yes  ;  and  the  appeal  is  given  only  against  "  such 
decision"  of  the  commissioner;  i.e.  his  decision  on  the  matters  in  difference  submitted 
to  him.  If  he  do  not  decide  on  all  the  claims  brought  bcfoi-e  him,  the  proper  course 
for  the  parties  to  pursue  is  to  apply  to  the  tithe  commissioners  to  direct  him  to  do  so, 
or  to  the  Court  of  (Queen's  Bench  for  a  mandamus.  The  case  of  llarker  v.  Tin'  Tithe  Coiii- 
misskmcrs  (9  M.  &  \Y.  129  ;  S.  C,  in  error,  11  M.  &  W.  320)  shews  that  the  party, 
pending  the  issue,  may  go  before  the  assistant  commissioner  again  with  a  different 
claim  of  modus,  until  the  final  award  be  made.  That  was  the  course  which  the 
plaintiff  ought  to  have  pursued  here  ;  but,  as  it  is,  the  issue  ought  to  be  restricted  to 
the  claims  of  modus  actually  made  bv  him. 

Cowling,  in  support  of  the  rule.  The  decision  of  the  commissioner  does  not  in 
terms  desei'ibe  the  modus  of  3s.  4d.  as  it  was  claimed  before  him  ;  it  differs  both  as 
to  name  and  acreage.  [Parke,  B.  Your  issue  ought  certainly  to  be  in  the  terms  in 
which  you  claimed  it,  not  in  the  terms  in  which  he  has  recited  it.]  Then,  if  the 
plaintiff  be  not  tied  down  by  the  recital,  is  he  tied  down  to  one  count  for  each  modus? 
[Parke,  B.  The  matter  to  be  ascertained  is,  what  were  the  claims  you  made  before 
the  commissionei'?]  No  doubt;  but  the  plaintiff  ought  not  to  be  tied  down  to  the 
very  terms  in  which  they  were  made.  Such  strictness  is  never  required  in  issues  out 
of  the  Court  of  Chancery.  The  plaintiff  is  only  anxious  to  avoid  difficulties  of  form, 
[420]  and  to  raise  the  substantial  question,  whether  he  has  a  particular  farm  covered 
by  a  certain  modus.  There  can  be  no  use  in  going  before  the  commissioner  again, 
after  he  has  declared  there  is  no  modus  of  any  kind.  [Parke,  B.  That  would  only 
bind  you  as  to  the  modus  you  actually  claimed  ;  the  award,  as  to  anything  further, 
is  void  pro  tanto.]  The  plaintiff  ought  not  to  be  tied  down  as  to  the  day  of  payment 
of  the  modus.  It  cannot  matter  at  what  day  it  is  payable  ;  the  only  real  question  is, 
to  what  amount  the  paison  is  entitled.  [Parke,  B.  Their  answer  is,  that  you  have 
claimed  it  so  before  the  commissioner.  If,  on  account  of  the  uncertainty,  3'ou  claim 
it  before  the  commissioner  in  different  waj's,  3'ou  have  then  a  right  to  an  issue  stating 
it  in  different  ways.]  It  was  claimed  in  did'ei'ent  ways  bj^  the  evidence  adduced 
before  the  commissioner. 

Lord  Abinger,  C.  B.  I  adhere  to  the  judgment  of  this  Court,  that  the  appeal 
from  the  commissioner's  decision  must  be  precisely  from  that  which  he  has  decided. 
If  he  has  not  sufficiently  decided  on  the  claims  made  before  him,  the  party  should 
apply  for  a  mandamus  to  compel  him  to  do  so ;  if  he  have  decided  more,  the  excess 
goes  for  nothing.  But  the  party  is  entitled  to  an  issue  on  every  claim  which  was 
bona  fide  made  before  the  commissioner,  whether  consistent  or  inconsistent  with  his 
decision.  In  the  present  case,  we  think  this  rule  should  be  discharged,  it  being  under- 
stood that  the  issues  ai'e  to  be  so  framed  as  to  enable  the  plaintiff'  to  raise  upon  them 
eveiy  claim  which  he  actually  made  before  the  commissioner  ;  excluding  any  modus 
paj'able  on  any  other  day  than  the  1st  of  January,  and  any  modus  of  3s.  6d.  He 
ma}'  include  all  such  as  he  claimed  in  other  respects,  although  varying  with  respect 
to  the  extent  or  description  of  the  lands. 

Parke,  B.  This  rule  was  granted  in  deference  to  the  [421]  supposed  decision 
of  the  Court  of  Queen's  Bench  in  the  case  of  M'Jntosh  v.  New  College ;  but,  on  looking 
into  the  report  of  that  case,(«)  it  does  not  amount  to  a  decision.  The  principle  is, 
that  the  party  is  entitled  to  appeal  as  to  all  claims  substantially  made  by  him  before 
the  commissioner,  and  against  which  the  commissioner  has  decided.  Here  he  has 
decided  against  all  the  claims  made  by  the  plaintitt',  and  therefore  he  is  entitled  to 
an  appeal  on  them  all. 

Ai-DEKSON,  B.,  and  GuHNEY,  B.,  concurred. 

Rule  discharged  ;  the  issues  to  be  framed  so  that  the  plaintiff  may  raise  on  them 
every  claim  substantially  raised  before  the  commissioner,  and  a  Baron  to  decide  the 
same. 

(a)  The  Court  had  been  furnished  with  short-hand  notes  of  the  case. 


1262  KEMP   ■!'.  FINDEN  12M.&W.422. 

Kkmp  V.  FiNDEN.  Exch.  of  Pleas.  Jan.  15,  1844. — A  .surety  may  recover  contri- 
hution  from  his  co-surety,  in  an  action  for  money  paid. — And  he  may  recover 
contribution  according  to  the  number  of  the  sureties,  without  reference  to  the 
number  of  the  principals. — Where  the  plaintiff  and  defendant  had  executed,  as 
suieties,  a  warrant  of  attorney,  given  as  a  collateral  security  for  a  sum  of  money 
advanced  on  mortgage  to  the  principals,  and,  on  default  being  made  by  the 
|)rincipals,  judgment  was  entered  up  on  the  warrant  of  attorney,  and  execution 
issued  against  the  plaintiff: — Held,  that  he  was  entitled  to  recover  from  the 
defendant,  as  his  co-surety,  a  moiety  of  the  costs  of  such  execution. 

[S.  C.  13  L.  J.  Ex.  137;  8  Jur.  65.     Eeferred  to,  Reynolds  v.  JFIuieler,  1861, 
10  C.  B.  (N.  S.)  561 ;  Wolmershausen  v.  Gullick,  [1893]  2  Ch.  514.] 

Assump.sit  for  money  paid,  and  on  an  account  stated.     Plea,  non-assumpsit. 

At  the  tiial  before  Alderson,  B.,  at  the  London  Sittings  after  Michaelmas  Term, 
it  appeared  that  the  plaintiff  and  defendant  had  executed,  as  sureties  for  two  persons 
of  the  names  of  William  and  Charles  Carter,  a  warrant  of  attorney  dated  3rd  September, 
1841,  given  to  one  Price  as  a  col-[422]-lateral  security  for  the  due  payment  of  a 
principal  sum  of  £560,  and  interest  thereon,  advanced  by  Price  to  the  Carters  on  a 
mortgage  of  the  same  date.  Default  having  been  made  by  the  Carters  in  payment  of 
the  interest,  judgment  was  entered  up  on  the  warrant  of  attorney,  and  execution 
issued  thereon  against  the  plaintiff  for  the  amount  of  the  principal  money  and  interest, 
which,  together  with  the  costs  of  the  execution,  was  paid  by  him  ;  and  he  now  brought 
this  action  to  recover  from  the  defendant,  as  his  co-surety,  one-half  of  the  sums  so 
paid.  It  was  objected  for  the  defendant,  first,  that  an  action  for  money  paid  could 
not  be  maintained  bv  a  surety  against  his  co-surety ;  secondly,  that,  at  all  events,  the 
present  defendant  was  liable  in  that  form  of  action  only  for  one-fourth  of  the  money 
paid  by  the  plaintiff ;  and,  thirdly,  that  he  was  not  liable  for  any  part  of  the  costs  of 
the  execution.  The  learned  Judge  reserved  these  points,  and  a  verdict  was  taken  for 
the  plaintiff',  damages  2991.  7s.  9d.,  with  liberty  to  the  defendant  to  move  to  enter 
a  nonsuit,  or  to  reduce  the  damages. 

Thesiger  now  moved  accordingly.  First,  this  was  not  money  paid  to  the  use  of 
the  defendant,  but  rather  for  the  use  of  the  principals,  who  were  the  real  debtors, 
and  primarily  liable.  The  co-surety  can  be  made  liable  only  in  a  special  action  of 
assumpsit,  founded  on  the  implied  contract  of  indemnity.  [Parke,  B.,  referred  to 
Davksv.  Hiimphreys  (6  M.  &  W.  153).]  The  question,  whether  the  co-surety  was 
liable  as  for  money  paid,  was  not  rai.sed  in  that  case.  No  doubt  the  principal  is, 
because  he  is  the  party  originally  liable.  [Alderson,  B.  Because  he  authorizes  the 
payment,  and  the  money  is  paid  in  his  discharge.  Does  not  that  equally  apply  to  the 
co-surety  1]  The  contract  between  sureties  seems  to  be  merely  an  implied  contract 
of  indemnity.  In  Spenrer  v.  Parry  (3  Ad.  &  E  331  ;  4  N.  &  M.  770),  where  a  tenant, 
by  a  written  agree-[423]-ment  under  which  he  took  the  premises,  engaged  to  pay 
taxes  which  by  law  were  due  from  the  landlord,  but  made  default,  and  the  landlord, 
having  been  obliged  to  pay,  sued  him  for  the  amount,  as  money  paid  to  his  use ;  it 
was  held,  that,  as  the  landlord  was  originally  liable  for  the  taxes,  and  was  exempted 
from  them  only  by  an  agreement  with  the  tenant,  he  should  have  declared  specially 
on  such  .agreement,  and  could  not  recover  on  the  indebitatus  assumpsit.  [Parke,  B. 
There  the  parties  were  not  jointly  liable.  Here,  the  payment  by  the  plaintiff  relieved 
the  co-surety  as  to  one-half  of  the  amount  for  which  each  of  them  was  liable  ;  there- 
foi'e,  as  to  so  much,  it  was  money  paid  to  his  use.  In  Cowell  v.  Edwards  (2  Bos.  &  P. 
268),  it  was  admitted,  that  the  action  for  money  paid  would  lie.  Alderson,  B.  The 
ground  of  the  judgment  in  Spenar  v.  Parry  is,  that  "the  plaintiff's  payment  relieved 
the  defendant  from  no  liability  but  what'arose  from  the  contract  between  them." 
But  where,  two  being  jointly  liable,  one  of  them  pays  money  in  discharge  of  the  debt. 
It  IS  money  paid  to  the  use  of  the  other.  Parke,  B.  In  the  case  of  a  guarantie,  there 
IS  no  implied  request  to  pay  ;  but  where  several  are  jointly  liable,  there  is  an  implied 
request  to  each  of  them  to  pay  in  discharge  of  each  of  the  others.]  If  so,  the  co  surety 
who  has  paid  the  whole  debt  may  recover  the  whole  from  the  principal,  even  after  he 
has  recovered  half  from  his  co-surety.  In  Tliomas  v.  Cook  (8  B.  &  Cr.  728  ;  3  Man.  & 
it.  444),  there  was  a  special  declaration.  [Parke,  B.  There  are  no  less  than  three 
cases  m  which  it  was  taken  for  granted  that  money  paid  will  lie  against  a  co-surety 
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for  contribution  :  Coivell  v.  Eduvmh,  Brawiu'  v.  Lee  (6  B.  &  Cr.  089  ;  9  ]).  &  II.  700), 
and  Jhiries  v.  Hunijihrei/s.  In  the  last  case,  tlie  authorities  on  this  subject  were  very 
fully  considered  by  the  Court,  and  it  was  taken  throughout  to  be  perfectly  well  settled 
that  the  action  for  money  paid  was  maintainable.  Lord  Abingci-,  [424]  C.  B.  The 
general  principle  is,  that,  if  a  man  pays  money  for  another,  which  he  was  liable  to 
pay,  but  in  which  he  has  himself  an  interest,  he  may  maintain  an  action  for  money 
paid.  Parke,  B.  In  C'nii/lhoriw  y.  Su'inlwnic  (14  Ves.  164),  the  right  of  a  surety  to 
call  upon  his  co-surety  for  contiibution  is  treated  b}'  Ijord  Eldon  .-is  depending  rather 
upon  a  principle  of  equity  than  upon  contract,  unless  in  this  sense,  that  a  contract 
may  be  inferred  upon  the  implied  knowledge  by  all  persons  of  that  principle.] 

Secondly,  there  were  here  two  principals  and  two  sureties  ;  the  two  priucii)als 
must  be  considered  as  liable  for  one  half  of  the  debt,  and  the  sureties  for  the  other 
half.  The  plaintiff,  therefore,  ought  to  be  allowed  to  recover  only  one-fourth.  [Loi'd 
Abinger,  C.  B.  It  is  just  the  same  thing  as  if  William  and  Charles  Carter  were  one 
person.  Alderson,  B.  There  aie  but  two  sureties.  It  is  the  same  as  if  they  were 
sureties  for  a  partnership  firm  ;  surely  each  must  contribute  his  moiety,  and  not  a  sum 
proportioned  to  the  number  of  persons  to  whom  the  money  was  lent.  Parke,  H. 
Bromie  v.  Lee  is  an  authority  to  shew  that  the  plaintiff  is  entitled  to  recover  one-half, 
there  being  only  two  sureties.] 

Thirdly,  although  the  co-surety  may  perhaps  be  liable  for  his  proportion  of  the 
costs  of  entering  up  the  judgment,  his  liability  does  not  extend  to  the  costs  of  executing 
it ;  the  plaintiii'  might  and  ought  to  have  avoided  those  costs  by  paying  the  mone}'. 
[Parke,  B.  They  were  costs  incurred  in  a  proceeding  to  recover  a  debt  for  which, 
on  default  of  the  principals,  both  the  sureties  were  jointly  liable ;  and,  the  plaintiff 
having  paid  the  whole  costs,  I  see  no  reason  why  the  defendant  should  not  pay  his 
proportion.] 

[He  then  applied  for  a  new  trial,  on  affidavits  stating  that  the  warrant  of  attorney 
was  attested  by  a  person  who,  [425]  although  he  had  been  admitted  an  attorney,  had 
neglected  for  three  years  to  take  out  his  eei'tifieate,  and  had  not  been  re-admitted  ; 
and  that  the  defendant  did  not  know  this  fact  until  after  the  verdict :  and  cited 
Wallare  v.  Ihockley  (5  Dowl.  P.  C.  &'d^)  to  shew  that  the  warrant  of  attortiey  was 
therefore  void,  and  Grij^per  v.  Bridoio  ((3  M.  &  W.  807)  to  shew  that  this  was  an 
objection  which  was  not  waived  by  lapse  of  time  or  acts  of  the  pai-ties.  But  the  Court 
refused  on  this  ground  to  set  aside  the  verdict,  saying,  that  the  defendant  should  have 
made  inquiry  into  the  matter  sooner;  that  the  plaintiff  had  a  just  claim  against  him 
for  the  sum  recovered  in  this  action,  and  that  it  would  be  very  unjust  now  to  permit 
the  defendant  to  defeat  that  claim,  by  setting  aside  the  warrant  of  attorney  on  an 
objection  which  might  have  been  made  long  before.] 

Per  Curiam.     Rule  refused. 


Spiller  v.  Benson.     Exch.  of  Pleas.     Jan.  15,  1844. — Service  of 
distringas  on  a  lunatic. 

[S.  C.  1  D.  &  L.  650;  13  L.  J.  Ex.  114 ;  8  Jur.  47.] 

Lush  applied  for  leave  to  enter  an  appearance  for  the  defendant,  pursuant  to  the 
Stat.  2  Will.  4,  c.  39.  It  appeared  that  the  defendant  was  confined  in  a  lunatic  asylum, 
but  no  commission  had  issued  against  him.  The  writ  of  distringas  was  shewn  to  the 
keeper,  and  a  copy  of  it  left  with  him,  he  having  refused  to  .allow  the  party  to  see  the 
lunatic  himself,  in  order  to  serve  the  writ  on  him.  On  an  application  to  Kolfe,  B.,  at 
chambers,  for  leave  to  enter  an  appearance  for  the  defendant,  his  Lordship  required 
an  affidavit  of  the  keeper's  having  been  informed,  that,  if  the  defendant  did  not  appear 
in  due  time,  the  plaintiff  would  enter  an  ap-[426]-pearance  for  him,  and  iroceed  thereon 
to  judgment  and  execution,  as  was  required  in  Humphreys  v.  GriffUh  (6  M.  &  W.  89). 
Lush  now  submitted,  that,  inasmuch  as  the  notice  at  the  foot  of  the  distringas  con- 
tained the  information  required  by  the  learned  judge,  no  more  was  necessary. 

Per  Curiam.  In  Hum]ihreys  v.  Griffilh.%  it  was  thought  proper  that  the  attention  of 
the  keeper  should  be  specifically  directed  to  the  statement  contained  in  the  notice,  in 
order  that  he  might  confer  with  the  lunatic  on  the  subject.  Here  the  copy  has  been 
left  with  him,  without  calling  his  attention  to  the  notice.     The  best  course  will  be  to 
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"rant  a  rule  to  shew  Ciuise,  the  keeper  to  have  notice  of  the  rule,  and  its  nature  and 
object  to  be  verbally  explained  to  him. 
Kule  accordingly. 

Buxton  and  Another  v.  Cornish.  Exch.  of  Pleas.  Jan.  15,  1844. — To  an  action 
of  debt  on  simple  contract,  the  defendant  pleaded  a  set-off  for  work  and  labour. 
In  the  course  of  the  plaintiffs'  case,  it  appeared  that  the  defendant  was  employed 
to  do  the  work  by  a  written  contract.  The  defendant  called  witnesses  to  prove 
work  done  ultra  the  written  contract,  on  which  it  was  objected  that  the  contract 
must  be  pi-oduced,  and  the  judge  so  ruled.  On  its  being  produced,  it  appeared 
to  be  unstamped  : — Held,  that  the  judge  could  not  look  at  it,  to  see  to  what  work 
it  extended,  and  that  no  parol  evidence  at  all  could  be  given  in  support  of  the 
set-off. 

[S.  C.  1  D.  &  L.  585 ;  13  L.  J.  Ex.  91.] 

Debt  against  the  maker  of  a  promissory  note  for  £50 ;  with  counts  for  money 
lent,  and  on  an  account  stated.  Pleas,  as  to  the  first  count,  that  the  defendant  did 
not  make  the  note  ;  as  to  the  other  counts,  nunquam  indebitatus  ;  and  to  the  whole 
declaration,  a  set-off  for  work  and  labour  and  materials,  goods  sold,  money  lent,  and 
on  an  account  stated  ;  to  which  plea  there  was  a  replication  that  the  plaintiffs  were 
not  nor  are  indebted  to  the  defendant,  modo  et  form;l. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  [427]  sittings  after  last 
Michaelmas  Term,  it  was  proved  in  the  course  of  the  plaintiffs'  case  that  the  work 
done  for  them  by  the  defendant  was  done  under  written  contracts.  The  defendant's 
counsel  called  a  witness  in  support  of  the  plea  of  set-off;  and  upon  his  asking  him 
respecting  work  done  by  the  defendant,  beyond  the  contracts  spoken  to  by  the 
plaintiff's'  witness,  the  Lord  Chief  Baron  said,  that,  if  the  defendant  proposed  to  prove 
work  done  which  was  not  within  the  contracts,  in  support  of  the  set  off,  he  must  first 
put  in  the  written  contracts,  to  shew  what  work  was  within  them.  The  defendant's 
counsel  thereupon  called  on  the  plaintiffs  to  produce  the  contracts ;  and  on  their  pro- 
duction, it  appeared  that  they  were  unstamped,  and  consequently  not  admissible  in 
evidence.  The  counsel,  however,  proposed  still  to  examine  the  witness  respecting 
certain  extra  work,  contending  that  the  judge  might  look  at  the  written  contracts, 
and  admit  such  evidence  as  had  no  relation  to  them.  The  Lord  Chief  Baron  thought 
the  evidence  was  altogether  inadmissible  without  fKie  proofs  of  the  contracts,  and 
under  his  direction  a  verdict  was  found  for  the  plaintiffs  for  541.  19s. 

Pashley  now  moved  for  a  new  trial,  on  the  ground  of  the  rejection  of  the  above 
evidence:  urging  that  the  learned  judge  might  have  looked  at  the  written  contracts, 
in  order  to  ascertain  the  subject  matter  or  space  of  time  to  which  they  extended  ;  and 
that  the  only  effect  of  the  stamp  laws  was  to  exclude  an  unstamped  agreement  from 
being  received  as  evidence  in  the  cause,  when  it  was  put  forward  as  a  binding  instru- 
ment, available  as  between  the  parties,  and  not  to  affect  writings  given  in  evidence  for 
a  collateral  pui'pose.  He  cited  Scott  v.  Jones  (4  Taunt.  865),  Strother  v.  Barr  (5  Bing. 
136  ;  2  M.  &  P.  207),  Bucher  v.  Jarratt  (3  Bos.  &  P.  143),  Rex  v.  St.  Martin's,  Le;ce.s-[428]- 
ter  (2  Ad.  &  E.  210  ;  4  Nev.  &  M.  202),  Bex  v.  Pooley  (3  Bos.  &  P.  311),  Haigh  v.  Brooks 
(10  Ad.  &  E.  309  ;  2  P.  &  D.  477),  Williams  v.  Gerry  (10  M.  &  W.  296),  Gregory  v. 
fraser  (3  Camp.  454),  Jariline  v.  Payne  (1  B.  &  Adol.  663),  Keabk  v.  Payne  (8  Ad.  &  E. 
555  ;  3  Nev.  &  P.  531);  and  relied  particularly  on  the  dictum  of  Bayley,  J.,  in  Rex  v. 
Pendleton.  {15  East,  449),  where  he  says,  "Though  we  cannot  look  at  the  unstamped 
instrument  for  the  purpose  of  proving  by  it  any  agreement  between  the  parties,  for 
such  is  the  general  import  of  the  stamp  acts,  yet  the  Court  may  look  at  it  to  see 
whether  it  applies  to  other  evidence  of  a  contract  between  them.  As,  if  a  contract  in 
writing  be  made,  not  stamped,  for  the  sale  and  delivery  of  certain  goods  on  certain 
terms,  the  Court,  in  an  action  for  the  non-delivery  of  goods  upon  a  contract  proved  by 
parol  evidence  only,  may  look  at  the  instrument  to  see  whether  it  applies  to  the  goods 
then  sought  to  be  recovered  for ;  and  if  those  goods  wei'e  not  included  in  the  contract, 
pai'ol  evidence  may  be  received  of  the  contract  sought  to  be  recovered  upon.  So,  here, 
the  Court  might  look  at  the  instrument  to  see  the  duration  of  the  first  contract  under 
It,  in  order  to  guide  them  in  receiving  parol  evidence  of  the  subsequent  service,  to  which 
It  did  not  apply."  [Parke,  B.,  mentioned  Vincent  v.  Cole  (Moo.  &  M.  257.  See  Reid  v. 
Batte,  id.  413),  as  in  effect  overruling  that  dictum.] 
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Lord  Abinger  C.  B.  I  cunnot  help  thinking,  thcU,  if  this  rule  were  granted,  it 
would  tend  to  shake  the  invariable  practice  in  our  courts  of  law.  The  practice  has 
prevailed  in  Westminster  Hall  ever  since  I  have  known  it,  and  before  every  judge  for 
the  last  quarter  of  a  century,  that,  in  an  action  for  work  and  labour,  thouijli  the  counsel 
stated  that  he  was  proceeding  for  some  extra  work,  yet,  if  it  a])peaied  [429]  on  cross- 
examination  that  the  work  was  done  undci' a  contract  in  writing,  the  judge  immediately 
stopped  him  from  giving  evidence  of  the  contract.  I  thiidv  I  can  say  that  I  I'cmember 
hundreds  of  cases  in  which  that  has  occuri-ed,  and  where  it  has  never  been  disputed. 
We  are  now  asked  to  disturb  this  practice,  merely  on  the  obiter  dictum  of  a  judge.  If 
we  were  to  do  so,  the  law  would  become  every  day  more  aTid  more  unsettled.  It  is 
contended  b}'  Mr.  Pashley,  that  you  m;iy  put  the  agreement  into  the  hands  of  the  jnilge, 
in  order  to  ascertain  the  period  of  time  to  which  it  is  applicable  ;  on  the  narrow  ground, 
that,  in  order  to  give  rise  to  the  objection  that  it  is  unstamped,  it  must  be  put  in  as  a 
contract  to  be  enforced  between  the  parties.  I  never  heard  of  that  limitation.  When 
an  action  is  brought  for  work  done,  and  a  witness  proves  that  the  plaintitl'  did  the  work, 
l)ut  that  it  was  done  under  a  written  contract,  then  you  put  in  the  contract  for  the 
purpose  of  shewing  what  is  included  within  it,  and  when  it  is  read,  you  timl  that  the 
contract  does  not  include  that  particular  work  for  which  the  action  is  l)rought.  For 
this  purpose,  you  must  read  the  contract,  and  so  must  receive  evidence  of  it.  The 
stamp  law  saj's,  that,  if  not  duly  stamped,  it  shall  not  be  received  in  evidence  at  all — 
the  jury  cannot  see  it,  the  judge  cannot  use  it — he  has  no  right  to  look  at  it,  uidess  for 
the  purpose  of  determining  whether  or  no  it  is  properly  stamped,  and  .so  admissible 
in  evidence.  Surely  time  and  space  are  part  of  the  terms  of  the  contract.  A  man 
contracts  to  do  certain  work  within  a  limited  space  ;  how  can  j'ou  ascertain  that 
limited  space  without  reading  the  contract"?  You  must  give  evidence  of  the  contract, 
in  order  to  shew  the  space  within  which  it  applies.  It  appears  to  me  that  the 
proposition  is  too  plain  to  be  doubted.  The  general  practice  of  the  courts,  and  the 
plain  provisions  of  the  Stamp  .-\ct  itself,  equally  prohibit  the  judge  from  receiving  any 
evidence  of  any  contract  which  is  not  duly  stamped. 

[430]  Parke,  B.  I  consider  this  point  as  having  been  already  decided  by  the  case 
of  J'inirnt  V.  Cole.  That  was  an  action  for  work  and  labour,  which  appeared  to  iiave 
been  done  in  part  under  a  written  agreement ;  and  Lord  Tenterden,  C.  J.,  ruled,  at 
Nisi  Prius,  that  the  plaintifi'  could  not  recover  for  any  work  extra  the  agreement, 
without  first  producing  and  proving  the  agreement :  and  directed  a  nonsuit  for  want 
of  such  proof.  On  motion  to  set  that  nonsuit  aside,  the  Court  confirmed  the  ruling  of 
the  learned  judge,  and  refuserl  a  rule ;  and  Lord  Tenterden  said,  with  respect  to  the 
argument  that  the  judge  might  look  at  the  agreement  to  see  whether  it  referred  to  the 
items  claimed  to  be  recovered  independently  of  it,  that  the  inconvenience  of  such  a 
cour.se  would  be  very  great,  as  it  might  impose  upon  a  judge  the  necessity  of  looking 
repeatedly  through  a  long  agreement,  to  see  whether  it  contained  provisions  applicable 
in  any  degree  to  fifty  or  sixty  items,  which  a  party  claimed  to  recover  independently 
of  it.  That  case  must  be  considered  as  overruling  the  dictum  of  Bayley,  J.,  in  licr  v. 
Pendhton.  It  seems  to  me,  that,  unless  the  writing  be  duly  stamped,  the  judge  has  no 
right  to  look  into  it  at  all. 

Alderson,  B.  1  am  of  the  same  opinion.  How  can  you  see  what  is  out  of  a 
contract,  unless  you  enforce  the  contract  to  see  what  is  in  it  ?  If  you  use  the  contract 
to  shew  what  is  extra,  you  use  it  also  to  shew  what  is  intra. 

GuRNEY,  B.  I  thought  there  was  no  point  more  completely  settled  than  this.  The 
ruling  of  the  Lord  Chief  Baron  was  consistent  with  the  uniform  practice. 

liule  refused. 

[431]  Granger  v.  Dacre.  Exeh.  of  Pleas.  Jan.  17,  1844.— A  count  in  assumpsit 
stated,  that  the  defendant  caused  to  be  shipped  on  board  a  lighter  whereof  the 
plaintiff  was  owner,  out  of  a  ship  lying  in  the  river  '1  hames,  certain  goods  to  be 
lightered  by  the  plaintitT,  and  delivered  at  the  Commercial  Dock,  for  the  defen- 
dant ;  that'the  plaintiff  received  the  goods  on  board  the  lighter,  and  agreed  with 
the  defendant  to  lighter  and  convey,  and  land  and  deliver  them  for  him  as 
aforesaid  ;  and  the  defendant  promised  the  plaintiff  to  accept  the  goods  at  the 
Commercial  Dock,  in  a  reasonal)le  time  after  he  should  have  notice  of  the 
plaintiff's  being  ready  to  land  and  deliver  them.     The  count  then  averred,  that 
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the  said  lighter,  afterwurds,  to  wit,  on  &c..,  arrived  with  the  goods  at  the 
Commercial  Dock,  and  that  the  plaintiff  was  then  read}'  to  land  and  deliver  them 
for  the  defendant,  of  which  the  defendant  then  had  notice  :  and  although  a 
reasonable  time  for  the  defendant  to  accept  the  goods  at  the  Commercial  Dock, 
after  he  had  such  notice,  had  elapsed,  yet  the  defendant  did  not,  though 
requested  so  to  do,  within  such  reasonable  time  accept  the  goods,  but  neglected 
and  refused  to  do  so  for  a  great  and  unreasonable  time  after  the  expiration  of  a 
reasonable  time  from  the  period  when  he  had  sucli  notice  : — Held  bad,  on  special 
demurrer,  for  not  averring  that  the  plaintiff  was  ready  and  willing,  during  a 
reasonable  time  after  notice,  to  land  and  deliver  the  goods  for  the  defendant. 

[S.  C.  1  D.  &  L.  573 ;  13  L.  J.  Ex.  93.] 

Assumpsit,  The  first  count  of  the  declaration  stated,  that  the  defendant  hereto- 
fore, to  wit,  on  the  22nd  day  of  October,  1839,  caused  to  be  shipped  on  board  a 
certain  barge  or  lighter,  called  the  "  Maria,"  whereof  the  plaintiff  was  owner,  from 
and  out  of  a  certain  ship  called  the  "Norge,"  then  lying  in  the  liver  Thames,  divers 
goods  and  chattels,  to  be  lightered  by  the  plaintiff,  and  conveyed  by  him  in  the  said 
barge  or  lighter,  and  to  be  landed  from  and  out  of  the  same,  and  delivered  at  a  certain 
place,  to  wit,  the  Commercial  Dock,  to  and  for  the  defendant,  he  paying  to  the 
plaintiff  a  certain  lighterage  in  that  behalf ;  and  the  plaintiff  then  received  the  said 
goods  on  board  the  said  lighter  or  barge,  and  agreed  with  the  defendant  to  lighter 
and  convey,  and  land  and  deliver  to  and  for  him,  the  said  goods  and  chattels  as  afore- 
said :  and  in  consideration  of  the  premises,  the  defendant  then  undertook  and 
promised  the  plaintiff  to  accept  and  receive  the  said  goods  and  chattels  at  the 
Commercial  Dock  aforesaid,  from  the  plaintiff,  in  a  reasonable  time  after  he  should 
have  notice  of  the  plaintiff's  being  ready  to  land  and  deliver  the  same  as  aforesaid  : 
And  the  plaintiff  avers,  that  the  said  barge  or  lighter  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  arrived  with  the  said  goods  at  the  Commercial  Dock,  and  that 
the  plaintiff  was  then  ready  to  land  and  deliver  them  to  and  for  the  defendant  as 
aforesaid,  of  which  the  defendant  then  had  notice ;  and  although  a  reasonable  time 
for  the  defendant  to  accept  and  receive  the  said  goods,  at  the  said  Commercial  Dock, 
after  he  had  such  notice  as  aforesaid,  [432]  had  elapsed,  yet  the  defendant  did  not 
nor  would,  although  then  requested  by  the  plaintiff'  to  do  so,  within  such  reasonable 
time  accept  or  receive  the  said  goods  and  chattels,  but  wholly  neglected  and  refused 
so  to  do  for  a  great  and  unreasonable  time,  to  wit,  fifty  days  after  the  expiration  of 
such  reasonable  time  from  the  period  when  he  had  such  notice  as  aforesaid  ;  and 
thereby  the  said  lighter  or  barge  was,  during  all  that  time,  detained  at  the  said 
Commercial  Dock,  and  the  plaintiff  was  put  to  great  costs  and  charges,  amounting  to 
a  large  sum,  to  wit,  £15,  in  maintaining  the  crew  of  the  said  barge  or  lighter  during 
the  said  time,  and  was  deprived  of  the  use  of  the  said  barge  or  lighter,  and  the 
profits  thereof,  during  such  time. 

Special  demurrer,  assigning  for  causes,  first,  that,  inasmuch  as,  by  the  terms  of 
the  contract,  the  lapse  of  a  reasonable  time  after  notice  to  the  defendant  was  a 
condition  precedent  to  any  default  in  him  in  not  accepting  the  goods,  the  lapse  of 
such  reasonable  time  after  notice  should  have  been  alleged  to  have  taken  place  before 
the  commencement  of  the  action  ;  secondly,  the  declaration  does  not  aver  or  shew 
that  the  plaintiff  was  willing  to  land  and  deliver  the  said  goods  and  chattels  to  the 
defendant,  but  merely  that  he  was  ready  so  to  do,  and  an  averment  of  mere  readiness 
is  not  equivalent  to  an  allegation  that  the  plaintiff  was  both  ready  and  willing  to  land 
and  deliver  the  said  goods  and  chattels,  which  he  ought  to  havebeen  before  he  could 
charge  the  defendant  with  a  breach  of  contract  in  not  accepting  the  said  goods  and 
chattels  within  a  reasonable  time  after  notice  ;  thirdly,  that  the  declaration  contains 
no  averment  that  the  plaintiff"  continued  ready  and  willing  to  land  and  deliver  during 
such  a  period  of  time  within  which  it  was  reasonable  for  the  defendant  to  accept  and 
receive  the  said  goods  at  the  said  Commercial  Dock. 

Joinder  in  demurrer. 

Peacock,  in  support  of  the  demurrer.  It  must  be  ad-[433]-mitted  that  the 
decision  in  Oicen  v.  PFaters  (2  M.  &  W.  91)  renders  it  impossible  to  support  the  first 
ground  of  demurrer.  [Parke,  B.  That  case  is,  no  doubt,  a  clear  authority  against 
you  on  that  point.]  The  other  causes  of  demurrer,  however,  ought  to  prevail'  The 
effect  of  the  contract  set  forth  in  the  declaration  is,  that  the  defendant  should  have 
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a  reasonable  time  to  accept  the  goods,  after  he  had  notice  that  the  phiiiitiff  was  ready 
and  wilh'ng  to  land  and  deliver.  Again,  the  allegation  that  the  plaintiff  was  ready  to 
land  and  deliver  is  not  sufficient ;  the  meaning  of  the  contract  is,  that  he  should 
always  have  been  ready  and  willing  to  land  and  deliver  them  during  a  reasonable 
pei'iod  for  the  acceptance  of  them  by  the  defendant.  The  buyer  of  goods  has  a 
reasonable  time  to  accept  thom,  Ijut  the  seller  is  to  be  ready  to  deliver  them  at  any 
time;  Ilaijcdont  v.  [.(ling  (G  Taunt.  IGl  ;  1  Marsh.  514).  Here,  therefore,  tiie  defen- 
dant was  entitled  to  a  reasonable  time  after  the  arrival  of  the  vessel  to  receive  the 
goods  ;  and  the  declaration  ought  to  have  alleged  that  the  plaintiff  was  ready  and 
willing  to  land  and  deliver  them  for  a  reasonable  time  after  notice.  [Lord  Abinger,  C.  B. 
It  is  consistent  with  the  averments  in  this  declaration,  that  after  the  notice,  and 
within  the  period  allowed  to  the  defendant  to  receive  the  goods,  the  plaintiff"  may 
have  retained  them.] 

Martin,  contnV  The  declaration  shews  that  the  plaintiff  has  done  all  he  was 
bound  to  do  under  the  contract.  The  meaning  of  the  contract  is,  that  the  defendant 
should  I'eceive  the  goods  within  a  reasonalile  time  after  notice  that  the  vessel  had 
arriveil,  and  was  ready  to  discharge  her  c;irgo.  The  plaintiff  shews  a  performance  by 
him  of  that  contract,  for  he  alleges  that  the  vessel  arrived  at  the  Commercial  Dock, 
and  that  he  was  ready  to  land  and  deliver  the  goods  to  the  defendant,  whereof  the 
defendant  had  notice  ;  yet  that  he  neglected  and  refused  for  an  uiu-easonable  time  to 
[434]  receive  them.  The  fair  construction  of  that  allegation  is,  that  the  plaintiff 
remained  there  with  the  vessel  beyond  a  reasonable  time,  ready  and  willing  to  land 
and  deliver.  [Alderson,  B.  Does  readiness  import  willingness?]  The  readiness  and 
willingness  are  necessarily  to  be  inferred  from  the  averment  that  the  defendant 
neglected  and  refused,  for  an  unreasonable  time,  to  receive  the  goods.  [Parke,  B. 
That  allegation  means  no  more  than  that  he  did  not  receive  them  in  a  reasonable  time. 
If  a  readiness  and  willingness  to  land  and  deli\'er  the  goods  for  a  reasonable  time  is 
a  condition  precedent,  must  not  the  plaintiff  aver  performance  of  it?  It  is  perfectly 
con.sistent  with  this  declaration,  that  the  plaintiff"  may  have  been  ready  on  a  particular 
day,  and  on  the  next  day  may  have  removed  the  vessel  to  a  distance.  Alderson,  B. 
It  may  be  that  the  plaintiff  was  ready  on  the  day  when  he  gave  the  notice,  Init  that, 
by  the  time  when  the  defendant  might  reasonably  be  expected  to  receive  the  goods, 
he  was  absent.  Without  an  avei'ment  of  continued  readiness  and  willingness,  there 
is  no  breach  of  contract.] 

Per  Curiam.     Leave  to  the  plaintiff  to  amend  on  payment  of  costs  ;  otherwise 

Judement  for  the  defendant. 


[435]  Pelly,  Bart.  v.  Rose.  Exch.  of  Pleas.  Jan.  17,  1844,— The  Ramsgate 
Harbour  Act,  32  Geo.  3,  c.  Ixxiv.,  which  imposes  certain  rates  and  duties  on 
vessels  entering  or  passing  the  harbour,  exempts  therefrom  vessels  bound  to  or 
from  the  town  of  Sandwich,  and  belonging  to  the  inhabitants  of  that  town.  In 
an  action  of  debt  to  recover  from  the  owner  of  a  vessel  the  duties  payable  under 
the  act,  the  defendant  pleaded  a  plea  which  brought  him  within  the  exempting 
clause  : — Held,  that  a  replication  de  injuria  to  such  plea  was  improper,  inasmuch 
as  the  plea  amounted  to  a  denial  that  any  debt  became  due  from  the  defendant. 

[S.  C.  1  D.  &  L.  601  ;  13  L.  J.  Ex.  155.] 

Debt,  by  the  deputy  master  of  the  Trinity  House,  Deptford  Strond,  who  sued  on 
the  part  of  the  trustees  appointed  under  the  Ramsgate  Harbour  Acts,  (32  Geo.  3, 
c.  Ixxiv. ;  37  Geo.  3,  c.  Ixxxvi. ;  55  Geo.  3,  c.  Ixxxiv.),  to  lecover  from  the  defendant, 
as  the  owner  of  two  British  vessels,  certain  rates  and  duties  payable  by  the  defendant 
to  the  use  of  the  trustees. 

Plea,  that,  during  all  the  time  in  the  declaration  mentioned,  the  defendant  was 
an  inhabitant  of  the  town  of  Sandwich,  in  the  county  of  Kent,  and  that,  during  all  the 
time  aforesaid,  the  said  vessels  in  the  declaration  mentioned  belonged  to  and  were  the 
property  of  the  defendant  as  such  inhabitant ;  and  that,  upon  each  of  the  said  voyages 
in  the  declaration  mentioned,  the  said  vessels  were  bound  either  to  or  from  the  said 
town  of  Sandwich,  and  the  defendant,  upon  each  of  the  said  voyages,  did,  according 
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to  the  provisions  of  the  said  act  of  Pailiament,(a)'  pioduce  [436]  such  a  certificate 
as  is  in  the  said  act  mentioned.     Verification. 

Replication,  dc  injuria. 

Special  demurrer,  assigning  for  cause,  that  the  replication  was  bad,  inasmuch  as 
the  plea  did  not  contain  matter  of  excuse  merely,  but  shewed  that  the  defendant  was 
wholly  exempt  from  the  payment  of  the  I'ates  and  duties  imposed  by  the  said  act. 
.Joinder  in  demurrer.((()-' 

Butt,  in  support  of  the  demurrer.  This  plea  does  not  consist  of  matter  of  excuse, 
but  is  in  denial  of  the  existence  of  the  alleged  liability  at  any  time ;  and  therefore  the 
replication  dc  injuria  is  impropei' :  Crogaie's  case  (8  Rep.  6ti) ;  Schihi  v.  Kilpin  (8  M. 
&  W.  67.3),  Sailer  v.  rwchcU  (1  Q.  B.  209  ;  1  G.  &  D.  693).  The  32  Geo.  3,  e.  Ixxiv., 
s.  58,  absolutely  exempts  from  duty  all  ships  bound  to  or  fi'om  the  town  of  Sandwich, 
!)elonging  to  an  inhabitant  of  that  town,  in  case  the  master  shall  produce  the  proper 
certificate  of  ownership.  The  plea  brings  the  case  within  that  section,  and  shews, 
therefore,  that  the  debt  sued  for  never  accrued.  [Lord  Abinger,  C.  B.  It  is  difficult 
to  see  how  de  injuria  can  be  replied  here.  The  action  is  for  a  debt  aiising  under  an 
act  of  Parliament,  and  the  plea  amounts  to  a  denial  that  any  such  debt  arose  in  the 
particular  case.]     The  Court  then  called  on 

Peacock,  contra.  The  plea  dtscloses  matter  in  excuse  of  the  prima  facie  liability 
arising  under  the  8th  section  of  the  act.  The  defendant  seeks  to  be  excused  from  his 
prima  facie  liability  under  that  section,  by  bringing  himself  within  the  exception  con- 
tained in  the  58th.  [Loi'd  Abiu-[437]-ger,  C.  B.  The  plaintiH'  must  shew  that  the 
defendant  was  within  the  clause  imposing  the  duty  :  but  here  he  sues  in  a  case  in 
which  no  duty  was  payable.]  In  Isaac  v.  Furrar  (1  M.  &  W.  65),  the  plaintifl'  had 
no  right  to  sue  on  the  bill,  by  reason  of  his  having  obtained  it  by  fraud,  and  yet  the 
replication  dc  injuria  was  held  good.  [Parke,  B.  In  that  ease  the  plea  admitted 
a  prima  facie  lialnlity  to  the  plaintiff',  as  indorsee  of  the  bill,  but  shewed  that  the 
plaintiff'  took  it  under  circumstances  which  excused  the  payment  to  him.  But  here 
the  plea  is  not  matter  of  excuse  ;  it  amounts  in  fact  to  the  general  issue.  Alderson,  B. 
Suppose  the  exception  had  been  contained  in  the  same  clause  which  imposed  the 
duties;  the  declaration  must  then  have  shewn  that  the  plaintiff  was  not  within  it] 

Per  Curiam.     Leave  to  the  plaintiff'  to  amend  on  payment  of  costs  ;  otherwise 

Judgment  for  the  defendant. 

[438]  Heath  and  Others  v.  Durant.  Exch.  of  Pleas.  Jan.  24,  1S44.— To  a 
declaration  on  a  policy  of  insurance  on  goods,  stating  the  usual  stipulation  against 
takings  at  sea  or  arrest,  and  averring  a  loss  by  arrest  and  detention  under  the 
authority  of  a  foreign  powei',  the  defendant  sought  to  plead  non  assumpsit, 
and  also  the  following  special  pleas :  1.  That  the  policy  was  made  and  subscribed 
by  the  defendant,  and  the  premium  paid  by  the  plaintiffs,  as  in  the  declaration 
mentioned,  on  a  certain  day,  to  wit,  &c. ;  and  at  the  time  of  making  the  said 
policy  and  paying  the  said  premium,  and  in  consideration  thereof,  it  was  agreed 

(a)'  The  32nd  Geo.  3,  c.  Ixxiv. :  the  8th  section  whereof  imposes  certain  rates  and 
duties  on  vessels  entering  or  pas.sing  the  harbour ;  and  the  58th  provides,  "  that 
nothing  herein  contained  shall  extend,  or  be  construed  to  extend,  to  charge  with  any 
of  the  rates  and  duties  thei'eby  granted  and  imposed,  any  ship  or  vesserwhich  shall 
be  bound  to  or  from  the  town  of  Sandwich,  in  the  said  county  of  Kent,  the  whole  or 
the  majoi'  pai-t  of  which  ship  or  vessel  shall  belong  to  or  be  the  property  of  any  of  the 
inhabitants  of  the  said  town,  in  case  the  master,  or  other  person  having  the  charge  of 
such  ship  or  vessel,  shall  produce  a  certificate  under  the  hand  and  seal  of  the  mayor 
of  the  town  and  port  of  Sandwich,  attesting  that  such  master,  or  other  person  &c., 
had  made  oath  before  him  the  said  mayoi',  that  some  inhabitant  or  inhabitants  of  the 
said  town  is  or  ai-e  the  owner  or  owners  of  the  whole  or  the  major  part  of  such  ship 
or  vessel ;  but  that  all  such  ships  or  vessels  shall  and  may  pass  to  and  from,  by,  into, 
and  out  of  the  said  harbour  of  Ramsgate,  without  paying  any  of  the  said  rates  and 
duties  anything  herein  contained  to  the  contrary  thereof  in  any  wise  notwithstanding." 

{af  Another  ground  of  demurrer  assigned  was,  that  the  "replication  de  injuria  is 
not  admissible  in  an  action  of  debt;  but  this  point  was  not  argued.  See  Purchdl  v. 
Salter,  1  Q.  B.  197;  1  G.  &  D.  682. 
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between  the  defendant  und  the  plaintill's  that  the  said  policy,  and  the  risks  thereby 
insured  against,  should  not  be  taken  or  understood  to  include  capture,  except  in 
case  of  war;  and  that  the  ship  was  not  arrested  or  detained  in  war;  2.  That  at 
the  time  of  the  making  of  the  policy,  in  consideration  that  the  defendant  would 
subscribe  it,  and  the  plaintifl's  would  pay  the  pi-emiuni,  it  was  by  a  memorandum 
or  slip,  by  consent  of  the  parties  ainiexed  to  the  policy  and  maile  part  thereof, 
declared  and  agreed  that  the  policy  should  extend  to  ca])tuie  in  case  of  war  only  ; 
and  that  the  arrest  and  detention  of  the  vessel  in  the  clcclaration  mentioned  was 
not  in  case  of  war. — The  Court  disallowed  these  pleas,  on  the  gi-ountl  that  the 
facts  pleaded  in  them  might  be  given  in  evidence  under  the  plea  of  non  assumpsit. 

[S.  C.  1  D.  &  L.  571 ;   13  L.  J.  Ex.  95 ;  S  Jur.  131.] 

Assumpsit  on  a  policy  of  insurance  on  goods,  by  the  ship  "  Virtuosa  Maria  .'Mdina," 
from  Geneva  to  the  Brazils,  and  thence  to  the  coast  of  Africa,  stating  the  usual 
stipulation  against  takings  at  sea  or  arrest,  and  averring  a  loss  by  a  taking  under  the 
authority  of  the  Portuguese  government. 

The  defendant  took  out  a  summons  for  leave  to  plead  (amongst  others)  the  following 
pleas: — first,  non  assumpsit;  seventeenth,  that  the  policy  was  made  ami  subscribed 
by  the  defendant,  and  the  premium  paid  by  the  plaintirt's,  as  in  the  declaration  men- 
tioned, on  a  certain  day,  to  wit,  the  15th  day  of  September,  1840;  and  at  the  time  of 
making  the  said  policy,  and  of  p.-iying  the  saifl  premium,  and  in  consideration  thereof, 
it  was,  amongst  other  things,  mutually  agreed  and  declared  between  the  defendant  and 
the  plaintifl's,  then  being  the  agents  of  &c.  in  that  behalf,  that  the  said  policy,  and  the 
risks  therein  insured  against,  or  intended  so  to  be,  should  not  be  deemed,  taken,  or 
understood  to  extend  to  or  include  capture,  seizure,  detention,  arrests,  restraints,  or 
detainments  of  any  kings,  princes,  or  people,  except  only  in  case  of  war ;  and  that, 
although  the  said  vessel  was  arrested,  restrained,  and  detained,  as  in  the  declai'ation  men- 
tioned, it  was  not  arrested,  restrained,  or  detained  in  war.  Verification.  Eighteenth, 
that  at  the  time  of  the  making  of  the  policy  in  the  declaration  mentioned,  to  wit,  on 
the  15th  of  September,  1840,  in  consider-[439]-ation  that  the  defendant  would,  at  the 
request  of  the  plaintiffs  as  such  agents  as  aforesaid,  make  and  subscribe'the  said  policy, 
and  the  plaintifl's,  as  such  agents,  would  pay  to  the  defendant  the  said  piemium,  it 
was  in  and  by  a  certain  memorandum,  to  wit,  a  certain  slip,  by  consent  of  the  said 
parties  then  aiuiexed  to  the  said  policy,  and  by  such  consent  made  pai't  thereof, 
declared  and  agreed  between  the  defendant  and  the  plaintifl's,  as  such  agents  as 
aforesaid,  amongst  other  things,  that  the  said  policy  should  be  against  and  extend  to 
British  as  well  as  foreign  capture,  seizure,  and  detention,  and  the  consequences  of  any 
attempt  thereof,  but  only  in  ease  of  war  ;  and  that  the  said  arrest,  restraint,  and 
detention  of  the  said  vessel,  in  the  declaration  set  forth,  was  not  in  case  of  war. 
Verification. 

These  two  latter  pleas  were  struck  out  by  Kolfe,  B.,  at  Chambers,  on  the  ground 
that  the  facts  stated  therein  might  be  given  in  evidence  under  the  general  issue. 

Erie  now  moved  for  a  rule  to  shew  cause  why  that  order  should  not  be  rescinded, 
and  the  above  pleas  allowed  to  be  pleaded.  This  vessel  was  in  fact  taken  by  the 
authority  of  the  Portuguese  government,  in  time  of  peace,  on  the  alleged  ground  of 
her  being  concerned  in  the  slave-trade  If  then  the  memorandum  is  to  be  taken  as 
part  of  the  policy,  the  underwriters  cleai'ly  are  not  liable  ;  and  all  that  they  desire  is, 
that  they  may  he  secure  of  not  being  shut  out  from  that  defence.  Now  it  may, 
perhaps,  be  said,  that,  inasmuch  as  the  new  rules  of  pleading  specifically  declare  that, 
in  an  action  on  a  policy  of  insurance,  the  plea  of  non  assumpsit  shall  onlv  put  in  issue 
"  the  subscription  to  the  alleged  policy,"  the  defendant  will  not  be  at  liberty,  under 
that  plea,  to  go  into  evidence  of  the  ifaet  that  it  was  agreed  between  the  parties  at 
the  same  time  that  the  policy  was  executed,  but  by  a  separate  slip,  that  it  should  be 
sub-[440]-ject  to  certain  material  stipulations,  not  expressed  in  the  jwlicy  itself; 
which  is  the  ett'ect  of  these  two  pleas.  [Parke,  B.  If  the  slip  is  contemporaneous, 
it  forms  pait  of  the  policy.]  It  is  pleaded  as  being  a  contemporaneous  agreement, 
and  as  having,  by  the  consent  of  the  parties,  formed  part  of  the  policy.  [Lord 
Abinger,  C.  B.  That  clearly  would  fall  within  the  general  issue.  The  subscription 
of  the  underwriters  to  the  policy  is,  no  doubt,  the  issue  ;  but  it  is  not  a  suhscription 
of  the  policy  set  forth  in  the  declaration,  unless  that  be  the  real  policy,  and  the  whole 
of  it.     Alderson,  B.     It  is  an  agreement  in  the  nature  of  a  policy,  but  proved  by  two 
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pieces  of  paper.]  If  the  defendants  have  the  advantage  of  this  defence  at  the  trial 
under  the  uencral  issue,  the  purpose  of  this  application  is  answered. 

LOKD  Abincer,  C.  B.  I  think  it  arises  best  upon  the  general  issue.  It  will  be 
a  question  for  the  jury  whether  the  memorandum  formed  part  of  the  original  contract 
or  not. 

Parke,  B.  If  there  was  an  after  stipulation,  by  which  both  parties  agreed  to 
vary  the  original  policy, — the  defendants  having  been  already  bound  by  the  policy 
iu  its  original  terms, — by  substituting  a  different  definition  of  capture,  then  it  would 
be  propel-  to  make  that  the  subject  of  a  special  plea,  viz.,  that,  after  the  agreement 
in  the  declaration  mentioned,  a  new  agreement  was  entered  into,  by  which  the  policy 
was  altered  so  far  as  relates  to  the  term  capture  :  but  if  it  was  a  contemporaneous 
agreement,  and  so  foi'med  part  of  the  policy,  the  general  issue  is  clearly  sufficient. 

Alderson,  B.  The  defendants  ought  not  to  plead  spe-[441]-cially,  unless  they 
mean  to  shew  two  things,  that  is  to  say,  the  original  policy,  and  afterwards  the 
alteration. 

GuRNEY,  B,,  concurred. 

Rule  refused. 

Barker  v.  St.  Quintin,  Esq.  Exch.  of  Pleas.  Jan.  •22,  1844. — Trespass  for  false 
imprisonment.  Plea,  justifying  the  trespass  under  a  writ  of  ca.  sa.,  directed  to 
the  defendant  as  sheriff,  and  sued  out  by  one  F.  on  a  judgment  in  the  Queen's 
Bench.  Replication,  that  before  the  writ  was  delivered  or  e.vecuted,  F.  released 
the  debt,  "  and  gave  notice  to  the  defendant  of  the  release,  and  thereby  then 
discharged  and  forbad  the  defendant  from  executing  the  said  writ."  Rejoinder, 
that  T.,  an  attorney  of  the  Court  of  Queen's  Bench,  was  retained  by  F.  to  prose- 
cute an  action  of  debt  in  the  Court  of  Exchequer  against  the  now  plaintiff,  upon 
the  terms,  that  when  judgment  should  be  recovered  therein,  the  said  T.,  as  such 
attorney,  should  have  a  lien  thereon  for  his  fees  ;  that  judgment  had  been 
recovered  therein,  and  that,  while  the  fees  were  unpaid,  and  before  the  making 
of  the  release,  it  was  corruptly  and  fraudulently  agreed  between  the  now  plaintiff 
and  F.,  for  the  purpose  of  defrauding  T.  of  his  lien,  and  F.  should  execute  a 
release  of  the  judgment,  and  that,  in  pursuance  of  such  agreement,  F.  executed 
the  release  in  the  replication  mentioned  ;  that  afterwards,  the  defendant,  having 
notice  of  the  premises,  did,  at  the  request  of  T.,  as  such  attorney,  execute  the 
writ  in  the  plea  mentioned,  and  committed  the  trespass  modo  et  forma : — Held, 
on  special  demurrer  to  the  rejoinder,  that,  an  attorney's  lien  on  a  judgment  being 
merely  a  claim  to  the  equitable  interference  of  the  Court  to  have  the  judgment 
held  a?  a  security  for  his  costs,  he  has  no  authority  over  the  execution  of  a  writ 
of  ca.  sa,,  so  as  to  carry  it  into  effect  against  the  order  of  the  plaintiff,  even  though 
the  plaintift'and  defendant  should  collude  to  deprive  him  of  his  lien. — Held,  also, 
that,  after  a  direction  of  the  plaintiff  not  to  execute  a  writ  of  ca.  sa.,  the  sheriff, 
if  he  does  so,  becomes  a  trespasser ;  so  also,  if  he  detain  the  defendant  after  notice 
from  the  plaintiff  that  he  has  released  the  debt. — Semble,  that  the  replication 
wonld  have  been  bad  on  special  demurrer,  for  not  shewing  unambiguously  that 
the  plaintiff  expressly  directed  the  sheriff  not  to  execute  the  writ. — Semble,  also, 
that  the  rejoinder  ought  to  have  averred  that  T.  signed  the  roll  of  this  Court,  in 
pursuance  of  the  stat.  1  &  2  Vict.  c.  45. — A  debt  of  record  may  be  discharged 
by  a  release  under  seal. 

[S.  C.  1  D.  &  L.  54-2  ;  13  L.  J.  Ex.  144.  Applied,  Hmigh  v.  Edivards,  1856,  1  H.  &  N. 
173;  Ex  parte  Games,  1864,  3  H.  &  C.  298;  Mercer  v.  Graven,  1872,  L.  R.  7  Q.  B. 
505.  Considered,  The  Leader,  1868,  L.  R.  2  Adm.  &  £c.  317.  Referred  to, 
Brunsdon  v.  JUard,  1859,  2  El.  &  El.  26.] 

Trespass  for  false  imprisonment.  Special  plea,  justifying  the  trespass  under  a  writ 
of  ca.  sa.  sued  out  against  the  plaintifl'  on  a  judgment  for  £40,  recovered  by  one 
M.  Finn  in  the  Court  of  Queen's  Bench,  and  directed  to  the  defendant  as  sheriff  of 
Yorkshire. 

Replication,  that,  after  the  delivery  to  the  defendant  of  the  said  writ  of  capias, 
and  before  the  execution  thereof,  to  wit,  on  &c.,  the  said  M.  Finn,  by  his  certain  deed 
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of  release,  sealed  with  his  seal,  and  now  shewn  to  the  Conrt  here,  remitted,  rele;ised, 
and  for  ever  discharged  the  now  plaintiff  from  the  action  in  the  said  wi'it  mentioned, 
and  [442]  from  the  said  judgment,  and  from  all  exeentions  thereupon  oi-  in  respect 
of  the  said  judgment,  and  from  all  suits,  debts,  sum  and  sums  of  money,  actions  and 
causes  of  action,  damages,  judgments,  executions,  claims  and  demands  whatsoever, 
which  the  said  M.  Finn  then  had  against  the  now  plaintitl'  [pront  ])atet] ;  that,  after 
the  delivery  of  the  said  deed  of  release  by  the  said  M.  Finn,  and  before  the  execution 
of  the  said  writ,  and  before  the  committing  of  the  trespasses  itc.,  to  wit,  on  Sn:,  the 
said  M.  Finn  gave  notice  to  the  defendant  of  the  said  release,  and  thereby  then 
discharged  and  forbad  the  defendant  from  executing  the  said  writ,  or  from  levying 
or  executing  against  the  body  of  the  now  plaintiff  upon  or  in  respect  of  the  said  judg- 
ment, or  otherwise  howsoever;  that,  after  such  notice,  and  whilst  the  defendant  had 
full  knowledge  of  the  premises,  and  whilst  the  said  release  was  in  full  force  and  efl'ect, 
to  wit,  on  &c.,  the  defendant,  of  his  own  wrong,  and  under  colour  and  pretence  of 
the  said  writ,  committed  the  said  several  trespasses,  in  manner  and  form  as  in  the 
declaration  mentioned.     Verification. 

The  rejoinder  set  out  the  release  on  oyer,  and  stated,  "  that  before  the  said  time 
when  &c.,  and  after  the  15th  day  of  July,  1837,  to  wit,  on  the  1st  July,  1842, 
J.  Thompson,  being  an  attorney  of  the  Court  of  Queen's  Bench,  as  such  attorney',  w;is 
retained  by  the  said  M.  Finn  to  commence,  prosecute,  and  conduct  an  action  of  debt 
in  the  Court  of  Exchequer,  at  the  suit  of  M.  Finn,  against  the  now  plaintiff,  for  the 
recovery  of  a  certain  debt  which  the  said  M.  Finn  then  claimed  to  be  duo  and  owing 
to  him  from  the  now  plaintiff,  for  certain  fees  and  reward  to  be  therefore  paid  by  the 
said  M.  Finn  to  the  said  J.  Thompson,  and  upon  the  terms,  that  when  judgment  should 
be  recovered  in  the  said  action  of  debt  against  the  now  plaintiff',  the  said  J.  Thompson, 
as  such  attorney  as  aforesaid,  should  have  a  lien  on  the  said  judgment  for  the  amount 
of  [443]  the  said  fees  and  reward  which  should  be  due  from  and  payable  by  the  said 
M.  Finn  to  the  said  J.  Thompson,  for  and  in  respect  of  his  having  so  commenced  and 
prosecuted  the  said  action  of  del)t,  which  said  lien  was  in  full  force  at  the  time  of  the 
making,  sealing,  and  delivering  the  said  deed  of  release,  and  of  the  making  of  the 
agreement  hereinafter  mentioned."  It  then  stated,  that  J.  Thompson,  as  such  attorney, 
and  in  pursuance  of  such  retainer,  and  upon  the  terms  aforesaid,  commenced  and 
prosecuted  an  action  of  debt  in  the  Court  of  Exchequer  at  the  suit  of  M.  Finn  against 
the  plaintiff',  and  that  such  pi'oceedings  were  thereupon  had,  that  M.  Finn  I'ccovered 
judgment  thereon  [prout  patet  per  recordum] ;  that  M.  Finn  became  indebted  to 
J.  Thompson  in  the  sum  of  ,£100,  for  fees  and  reward  due  and  payable  to  J.  Thompson 
in  respect  of  his  having  commenced  and  prosecuted  the  said  action  of  debt,  which  sum 
was  wholly  due  and  unpaid  at  the  time  of  the  making  of  the  agreement  thereinafter 
mentioned,  and  of  the  sealing  and  delivery  of  the  said  deed  of  release,  of  which  the 
defendant  had  notice  ;  that,  while  such  fees  and  reward  remained  unpaid,  and  the  said 
judgment  was  in  full  force  and  unsatisfied,  and  the  said  lien  was  in  full  force,  and 
before  the  making,  sealing,  or  delivering  of  the  said  deed  of  release,  to  wit,  on  &c.,  it 
was  corruptly  and  fraudulently  agreed  by  and  between  the  now  plaintiff  and  the  said 
M.  Finn,  for  the  purpose  of  depriving  the  said  J.  Thompson  of  the  benefit  of  the  said 
lien,  and  of  defrauding  him  of  the  said  amount  of  fees  and  reward  so  due  and  payable 
to  him,  that  the  said  M.  Finn  should  by  a  deed  of  release,  to  be  by  him  for  that 
purpose,  made,  sealed,  and  delivered,  release  the  now  plaintiff  from  the  said  judgment, 
and  from  all  executions  upon  or  in  respect  of  the  same.  Averment,  that  M.  Finn,  in 
pursuance  of  the  said  corrupt  and  fraudulent  agreement,  made,  sealed,  and  delivered 
the  said  release  in  the  rejDlication  mentioned,  for  the  pin-pose  of  depriving  [444]  the 
said  J.  Thompson  of  the  benefit  of  the  said  lien,  and  of  defrauding  him  of  the  amount 
of  the  said  fees  and  reward  ;  that  afterwards  the  defendant,  having  notice  of  the 
premises,  did,  at  the  request  of  J.  Thompson  as  such  attorney,  execute  the  said  writ 
in  the  plea  mentioned,  and  in  so  doing  connnitted  the  trespasses,  modo  et  forma. 
Verification. 

Special  demurrer,  assigning  for  causes,  that  the  rejoinder  did  not  shew  that  tiio 
said  J.  Thompson  had  any  valid  or  legal  lien  on  the  said  judgment,  so  as  to  entitle 
him  to  such  fees  and  reward,  and  so  as  to  authorize  the  defendant,  at  the  request  of 
the  said  J.  Thompson  as  such  attorney,  to  execute  the  writ  after  the  said  M.  Finn  had 
discharged  and  forbidden  the  defendant  from  executing  the  same. 

Joinder  in  demurrer. 
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Pashley,  in  support  of  the  demurrer.  This  rejoinder  is  bad  on  several  grounds. 
First,  Thompson  is  not  shewn  to  be  such  an  attorney  as  could  have  any  lien  on  a  judg- 
ment recovered  in  this  Court.  The  stat.  1  &  2  Vict.  c.  45,  after  reciting  the  1  Vict. 
c.  5(),  and  that  "  it  is  expedient,  in  order  to  secure  the  jurisdiction  of  the  said  Courts 
over  the  attorney's  practising  therein,  to  have  a  record  in  each  Court  of  the  admission  of 
attornies,"  enacts,  "  that,  after  the  first  day  of  November,  1838,  any  person  entitled  to  be 
admitted  an  attorney  of  any  of  the  said  Courts  at  Westminster  shall,  after  being  sworn 
in  and  admitted  as  an  attorney  of  any  one  of  the  said  Courts,  be  entitled  to  practise  in 
any  other  of  the  said  Courts,  upon  signing  the  roll  of  such  Court,  and  not  otherwise, 
in  like  manner  as  if  he  had  been  sworn  in  and  admitted  an  attorney  of  such  Court." 
Now,  Thompson  is  not  shewn  to  have  signed  the  roll  of  this  Court :  the  rejoinder  only 
alleges  that,  after  the  15th  day  of  July,  1837,  (the  day  on  which  the  1  Vict.  c.  5G, 
received  the  royal  assent),  he  was  an  attorney  of  the  Court  of  Queen's  Bench,  [445] 
inferring  that  thereby  alone  he  became  entitled  to  practise  in  this  Court. 

Secondly,  an  attorney  has  no  lien  on  the  body  of  his  debtor.  Martin  v.  Francis 
(2  B.  &  Aid.  402  ;  1  Chit.  E.  241)  is  an  authority  in  poiur.  There  the  plaintiff's 
attorney  dii'ccted  the  sheriff's  ofKcer,  who  had  arrested  the  defendant,  not  to  let  him 
go  at  large  without  an  express  consent  from  him,  the  attorney,  as  he  had  a  lien  for  his 
costs  ;  the  sheriff's  officer,  by  the  authority  of  the  plaintiff,  but  without  the  attorney's 
consent,  let  the  defendant  go  at  large ;  and  it  was  held  that  the  sheriff  was  not  liable 
to  the  attorney  for  his  costs.  So,  in  Marr  v.  Sinith  (4  B.  &  Aid.  466),  where  the 
plaintiff,  after  judgment,  settled  the  action  with  the  defendant,  and  employed  a  new 
attorney'  to  enter  up  satisfaction  on  the  record,  it  was  held  that  the  defendant  was 
entitled  to  be  discharged  out  of  custody  under  the  ca.  sa.,  although  the  lien  of  the 
plaintiff's  attorney  had  not  been  satisfied.  There  Holroyd,  .1.,  says  expressly  : — "The 
plaintiff's  attorney  has  no  lien  on  the  person  of  the  defendant.  As  soon  as  judgment 
is  obtained,  his  power  is  at  an  end  also.  It  is  true  that  he  has  a  lien  for  his  costs,  and 
that  the  Court  will  assist  him  to  make  the  subject-matter  recovered  by  the  judgment 
available  for  that  purpose  ;  but  they  will  go  no  further."  IVyther.f  v.  Uenkij  (Cro. 
Jac.  379  ;  3  Bulst.  96)  is  expressly  in  point.  There  the  circumstances  were  precisely 
the  same  as  in  the  present  case,  and  the  Court  held  that  the  sheriff  was  liable  in  trespass. 
[Parke,  B.  No  doubt  a  lien  is  a  matter  entirely  for  the  equitable  jurisdiction  of  the 
Court.]  There  are  abundant  authorities  to  shew  that  the  authority  of  the  attorney 
determines  with  the  judgment,  and  that  the  defendant  can  only  be  kept  in  custody 
until  the  plaintiff'  is  satisfied  his  debt  and  costs:  Fitzh.  Abr.,  •' Attorney,"  pi.  95; 
Roll.  Abr.,  "Attorney  "  [446]  (M.);  Tijqnnij  v.  Juhnson  (2  Bos.  &  P.  357),  Oruzier  v. 
PiUirHj  (4  B.  &  Cr.  26  ;  6  D.  &  R.  129),  Slackford  v.  Ausien  (14  East,  468),  Saimy  v. 
Chapman  (1 1  Ad.  &  E.  829 ;  3  P.  &  D.  604).  "  The  cases  in  which  the  Court  has  inter- 
posed to  enforce  the  attorney's  lien  shew  clearly  that  it  is  merely  an  application  to 
the  equitable  jurisdiction  of  the  Court:  Welsh  v.  Hole  (1  Dougl.  237).  The  Court 
then  called  on 

Martin,  contra.  The  replication  is  bad.  It  relies  on  this  matter  as  making  the 
sheriff  a  trespasser,  that  after  the  delivery  of  the  writ  to  him,  a  release  under  seal  was 
executed  by  the  creditor,  and  that  he  had  notice  thereof.  But  those  facts  afford  no 
answer  to  the  plea.  There  are  by  law  three  species  of  obligation ;  first,  by  record ; 
secondly,  by  deed  or  sjiecialty  ;  lastly,  by  simple  contract.  And  in  order  to  discharge 
a  contract,  there  must  be  an  instrument  of  an  equally  high  nature  with  the  contract 
itself.  A  release,  under  seal,  therefore,  has  of  itself  no  operation  on  a  judgment,  and 
the  only  mode  of  relief  from  it  is  by  audita  querela.  In  Shep.  Touch.  323,  it  is  said, 
"If  a  charge  or  duty  grow  by  record,  the  discharge  or  release  thereof  must  be  by 
lecord  also.  And  if  it  grow  by  wiiting,  the  discharge  and  release  must  be  by  writing; 
also,  nihil  est  magis  rationi  consentaneum,  quam  eodem  modo  quodque  dissolvere  quo 
confiatum  est.  And  therefore  a  duty  growing  by  verbal  agreement  may,  in  some  cases, 
be  released  by  word,  without  writing."  On  the  same  principle  it  was  held,  in  Hex  v. 
Binyham  (3  Y.  &  J.  101),  that  the  condition  of  a  recognizance  returned,  tiled,  and 
mrolled  as  of  record,  cannot  be  varied  by  rule  of  Court.  [Parke,  B.  This  question 
all  turns  on  the  construction  to  be  put  upon  the  averment  in  the  replication,  that  Finn 
gave  the  defendant  notice  of  the  release,  "  and  [447]  thereby  discharged  and  forbad 
the  defendant  from  executing  the  writ."  If  "  thereby  "  means  that  by  the  same  notice 
he  desu'ed  the  sheriff  to  discharge  the  plaintiff,  it  gives  the  go-by  to  your  argument.] 
It  IS  submitted  that  even  such  notice  was  invalid  for  the  purpose  of  making  the  defeu- 
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ilaiit  u  trespjisser.  In  Wytliers  v.  Htnley,  tbo  plaintift'  was  not  in  execution  on  aca.  sa., 
l)iit  on  a  latitat  only,  as  appears  from  the  report  in  Croke.  In  tlie  i-eportin  Biilstrodo, 
it  is  only  stated  in  the  eonunonceniont  of  the  case,  "  the  plaintiff  beinji  taken 
by  the  sheriff,  and  in  execution  at  the  suit  of  another,"  Ac. :  but  l,ord  Coke  says 
expressly,  "  this  is  only  ad  respondendum."  The  latitat  was  mere  process  for  bringing 
the  defendant  into  Court ;  the  bill  was  the  commencement  of  the  action  ;  and  a  release 
between  the  issuing  of  the  latitat  and  of  the  bill  wouhl  bo  a  l)ar  to  the  action,  not 
merely  to  the  further  maintenance  of  it.  Undoubtedly  cases  are  to  be  found  in  the 
books  from  which  it  would  appear  that  a  release  took  ell'ect  upon  a  judgment,  and  it  is 
.so  stated  by  Mr.  Preston  in  his  edition  of  Shoppard's  Touchstone,  p.  322  ;  but  on 
looking  into  the  old  authorities,  it  will  be  seen  that  the  correct  mode  of  taking  advan- 
tage of  the  release  was  by  audita  querela,  which  was  a  species  of  equitable  action, 
whereby  the  Courts  gave  the  authority  of  a  record  to  matter  in  pais.  Sometimes  the 
same  thing  was  directed  to  be  done  by  an  issue,  but  the  proper  course  was  by  audita 
querela:  .see  Fitzh.  N.  B.,  Audita  Querela,  10-5  b.  and  104  i.,  1.;  2  Sauml.  147  a. 
[Lord  Abinger,  C.  B.     In  modern  times  the  Courts  afford  relief  on  motion.  | 

Secondly,  the  true  construction  of  the  replication  is,  that  merely  by  giving  notice 
to  the  sheriff'  of  the  release,  Finn  authorized  the  discharge  of  the  plaintiff  There  is 
no  allegation  of  an  express  direction  to  discharge  him.  [Parke,  B.  They  would  say, 
that  the  words  "thereby  then  discharged  and  forbad  the  defendant  from  executing 
[448]  the  said  writ,"  bound  them  to  prove  not  merely  notice,  but  an  express  direction 
to  discharge  the  plaintiff.] 

Then,  thirdly,  even  such  an  express  direction  is  not  sufficient  to  make  the  sheriff 
liable  in  trespass  for  afterwards  executing  the  writ.  He  might  be  excused  thereby 
for  not  executing  it,  but  he  is  not  a  trespasser  if  he  does.  The  sheriff  does  not 
derive  his  authority  from  the  party  ;  he  is  the  officer  of  the  law,  acting  under  the 
direction  of  the  Court,  and  is  in  no  way  the  agent  of  the  plaintiff'  in  the  action,  nor 
bound  to  take  notice  of  his  directions  in  contradiction  to  those  of  the  Court.  The 
plaintiff  may  issue  a  supersedeas,  but  the  sheriff'  cannot  be  a  trespasser  for  going  on 
to  do  that  which  the  writ  expressly  commands  him  to  do.  [Parke,  B.  The  sheriff 
is  not  bound  to  execute  a  writ  which  is  not  delivered  to  him  to  be  executed  in  due 
form  of  law.  And  after  a  countermand  by  the  plaintiff  before  the  execution  of  the 
writ,  it  is  no  longer  in  the  hands  of  the  sheriff'  to  be  executed  in  due  form  of  law.] 
When  the  writ  has  once  come  to  the  hands  of  the  sheriff,  he  must  do  with  it  that 
which  the  law  directs.  [Parke,  B.  Not  if  it  be  accompanied  with  a  direction  not  to 
execute  it.  Lord  Abinger,  C.  B.  Can  you  make  out  the  sheriff'  to  be  other  than  a 
trespas.ser  for  making  an  arrest  against  the  will  of  the  person  who  alone  can  complain 
of  his  not  doing  it?]  Suppose  a  capias  delivered  to  the  sheriff  for  the  purpose  of 
fixing  bail,  in  which  case  express  directions  are  given  not  to  execute  the  writ,  if  the 
defendant  came  voluntarily  and  insisted  on  surrendering  himself  to  the  sheriff'  in 
discharge  of  bis  bail,  would  not  the  sheriff'  be  bound  to  take  him,  and  could  it  be  said 
that  such  a  taking  was  a  false  imprisonment?  [i-ord  Abinger,  C.  B.  Not  where  the 
defendant  assents  to  it.]  A  person  cannot  assent  to  his  own  imprisonment,  Clark's 
case  (.5  Kep.  64),  and  therefore  leave  and  license  is  a  bad  plea  to  an  action  for  false 
[449]  imprisonment ;  I5ull.  N.  P.  1 8.  The  Court  of  Queen's  Bench  has  recently  decided, 
that  where  a  ca.  sa.  is  lodged  with  the  sheriff' in  order  to  fix  the  bail,  and  the  princii)al 
surrenders  himself  and  is  thereupon  arrested,  the  sheritt  is  bound  to  take  him,  and 
is  therefore  entitled  to  his  poundage.  Magnay  v.  Monger  (1  Meriv.  &  D.  24).  The 
only  case  to  be  found  beai'ing  directly  on  this  question  is  that  of  Wythers  v.  Henley, 
in  which  the  arrest  was  on  mesne  process.  As  soon  as  this  wi-it  of  execution  was 
delivered  to  the  sheriff' to  be  executed,  the  party  was  functus  officio,  and  any  direction 
by  him  was  inoperative. 

Lastly,  the  attorney  has  still  a  lien  for  his  costs,  for  this  release,  which  was 
intended  to  deprive  him  of  the  benefit  of  the  judgment,  was  fraudulent  and  void. 
Fraud  vitiates  all  transactions,  as  well  judicial  as  others  :  Com.  Dig.,  Covin  ;  Ftrmor's 
case  (.3  Kep.  77).  [Lord  Abinger,  C.  B.  Sup[)osing  the  deed  is  a  fraud  on  the 
attorney,  how  can  he  take  advantage  of  it  here?  he  is  no  ])arty  to  the  issue.]  If 
there  be  a  judgment,  and  the  plaintiff  in  the  action,  for  the  sole  purpose  of  defrauding 
the  attorney,  direct  the  sheriff'  to  discharge  the  defendant,  is  that  a  valid  act? 
[Parke,  B.  The  attorney  may  apply  to  the  Court  for  equitable  relief.  You  cannot 
put  him  in  a  better  situation  than  if  he  had  told  the  sheriff  not  to  discharge  the 
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defendant.  Would  that  have  authorized  his  detaining  him  in  custody,  after  the 
plaintiff  had  directed  him  to  discharge  him  ?] 

LoKU  AliiNGEK,  C.  B.  The  best  point  which  Mr.  Martin  has  made  is  the  first, 
which  he  h.-is  supported  with  much  ingenuity,  when  he  argues  that  the  replication  is 
not  good,  l)ecause  nothing  can  be  a  discharge  of  a  judgment,  but  either  satisfaction, 
or  some  instrument  of  as  high  a  nature.  But  the  mass  of  learning  which  he  has 
brought  before  the  Court  with  so  much  clearness  is  beside  the  present  question,  which 
is,  whether  or  not  the  sheriff  was  bound  to  [450]  di.scharge  the  party  upon  the  direc- 
tion of  the  plaintiff  in  the  action.  If  there  is  any  objection  to  the  replication  as  being 
ambiguous,  that  could  only  be  taken  advantage  of  on  special  demurrer.  It  states, 
that  i"'inn  (the  plaintiff  in  the  former  action)  gave  notice  to  the  defendant  of  the 
release,  and  thereby  discharged  and  forbad  the  defendant  from  executing  the  writ. 
We  cannot  say  that  this  is  not  an  allegation  that  the  sheriff  had  notice  not  to  e.xecute 
the  writ :  the  words,  "  thereby  then  discharged  and  forbad  him,"  mean,  forbad  him 
under  those  circumstances.  If  there  had  been  a  special  demurrer,  pointing  out  the 
uncertainty  of  this  statement,  we  might,  perhaps,  have  thought  that  there  was  some- 
thing in  the  objection,  but  on  general  demurrer  there  is  a  sufficient  averment  of 
notice  from  the  plaintiff  that  he  had  given  a  release  and  discharge,  which  is  sufficient. 
Therefore  the  facts  stand  thus:  that  after  the  suing  out  of  the  writ  of  ca.  sa.,  the 
plaintili'  Finn  gave  a  release  to  the  defendant,  and  told  the  sheriff,  "I  have  given  a 
release,  you  must  not  go  on  to  execute  the  writ."  If  he  does  go  on  notwithstanding, 
he  is  a  trespasser.  It  is  true  that  the  sheriff  is  an  officer  of  the  Court,  but  the  Court 
appoints  him  to  do  the  plaintiff  a  service,  and  will  not  put  him  in  motion  unless  at  the 
instance  of  the  plaintiff.  It  is  the  plaintiff'  who  is  the  party  to  give  the  shei'iff  notice 
to  do  or  not  to  do  anything.  If  it  were  otherwise,  the  sheriff,  upon  every  writ 
delivered  to  him,  would  be  bound  to  proceed  in  extremis,  until  the  party  was  brought 
into  Court.  The  case  in  Bulstrode  is  a  decided  authority  in  point.  There  the  only 
question  was,  whether  the  sheriff  knew  him  to  be  the  plaintiff  who  gave  notice  of  the 
release ;  and  the  Court  say,  if  he  did  not  know  it,  he  ought  to  have  pleaded  that  fact. 
The  universal  practice  ever  since  that  time  has  been  to  treat  the  sheriff,  in  this 
respect,  as  the  mere  agent  of  the  plaintiff'.  In  the  case  referred  to,  the  replication 
was  held  bad,  on  the  express  ground  that  the  sheriff  had  no  right  to  detain  a  defendant 
after  notice  from  the  plaintiff'  [451]  that  the  defendant  was  leleased.  There  might 
be  circumstances  to  entitle  the  attorney  to  come  before  the  Court,  and  ask  it,  in 
the  exercise  of  its  equitable  jurisdiction,  to  give  him  relief ;  but  there  is  nothing  here 
which  shews  that  the  defendant  ought  to  be  detained  in  custody. 

Parke,  B.  It  seems  to  me  that  the  rejoinder  is  clearly  bad.  The  lien  which  an 
attorney  is  said  to  have  on  a  judgment  (which  is,  perhaps,  an  incorrect  expression)  is 
merely  a  claim  to  the  equitable  interference  of  the  Court  to  have  that  judgment  held 
as  a  security  for  his  debt.  The  doctrine  of  an  attorney's  lien  on  a  judgment  was  first 
established  in  the  case  of  JFehh  v.  Hole,  where  it  was  held  that  an  attorney  has  a  lien 
on  money  of  his  client  in  his  hands,  and  that  he  may  retain  the  amount  of  his  bill ; 
and  that  if  the  plaintiff  gave  notice  to  the  defendant  not  to  pay  the  money  to  the 
attorney,  the  Court  would  prol)ably  assist  him  by  compelling  the  defendant  to  pay  the 
money  over  again.  But  the  attorney  is  not  the  dominus"  litis,  so  as  to  marshal  the 
proceedings  on  the  judgment  or  the  execution  as  he  may  think  fit.  The  rejoinder 
amounts  to  this:  that  after  judgment  the  attorney  has  an  authority  over  the 
execution,  and  has  a  right  to  carry  it  into  efl'ect  against  the  order  of  the  plaintiff", 
because  the  plaintiff  and  defendant  have  colluded  together  to  defeat  the  lien  which 
he  has  in  respect  of  his  costs.  It  is  perfectly  clear  that  he  has  no  such  right.  If  he 
is  to  obtain  in  any  way  the  fruits  of  that  judgment,  it  must  be  by  an  application  to 
the  equitable  jurisdiction  of  the  Court.  The  rejoinder  is  therefore  bad.  Then  comes 
the  question  as  to  the  replication,  with  respect  to  which  I  have  had  some  doubt.  If 
there  had  been  a  special  demurrer,  I  am  not  sure  that  the  replication  would  not  have 
been  held  bad.  It  contains  an  allegation,  that  before  the  committing  of  the  trespasses, 
Finn  gave  notice  to  the  defendant  of  the  release,  and  thereby  then  discharged  and 
forbad  the  defendant  from  executing  the  writ,  or  from  levying  and  executingit  [452] 
against  the  body  of  the  plaintitt'.  If  that  only  meant  that  the  discbai'ge  was  the  legal 
consequence  of  the  release,  the  replication  would  be  bad,  for  it  is  questionable  whether 
the  sheriff  would  be  a  trespasser  by  afterwards  arresting  the  defendant.  But  the 
replication  is  susceptible  of  another  construction,  which  appears  to  me  to  be  the  true 
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one,  namely,  thut  not  only  did  the  plaintilV  give  notice  of  the  release,  l)iit  also 
rxpiessly  forbad  the  defendant  from  executing  the  wi'it.  If  an  issue  had  been  Uikcn 
on  that  allegation,  the  plaintill',  in  order  to  prove  it,  must  have  shewn,  not  only  that 
he  gave  the  sherift'  notice  of  the  release,  but  also  an  express  direction  not  to  execute 
ilie  writ.  Then  comes  the  question,  whether  or, not,  after  such  direction,  the  sheriff 
is  a  trespasser  by  executing  the  writ.  Now  the  case  which  has  been  cited  from 
Bulstrode  &  Cro.  Jac.  is  an  express  authority  to  shew  that,  if  a  plaintiff  in  an  action 
Ljives  directions  to  the  sheritf  to  discharge  the  defendant,  the  shorilf  is  a  trespasser  if 
after  that  he  detains  the  defendant.  In  that  case,  Lord  Coke  seems  to  have  thought 
that  the  sherift"  might  have  discharged  himself  by  ])leading  a  justification  under  a 
judgment  of  the  Court,  founded  on  the  statute  of  Kichard  2,  by  which  the  defendant 
is  not  allowed  to  go  at  large  until  he  has  "  made  agree"  to  the  party  ;  but  that,  if  the 
defendant  made  an  agreement  with  the  plaintift',  it  was  the  duty  of  the  shei-itl'  to 
discharge  him  upon  the  mere  direction  of  the  plaintift'  himself.  That  case,  then,  is  an 
authority  precisel,y  in  point ;  it  seems  to  go  the  length  of  deciding,  that,  where  a  jjarty 
is  in  execution,  if  the  plaintift'  thinks  fit  to  discharge  him,  the  sherift'  is  a  trespasser  if 
he  afterwards  detain  him.  I  do  not  mean  to  question  the  authority  of  that  case ;  it  is 
not  necessary,  however,  for  us  to  go  so  far,  because  here  the  wi'it  was  not  executed  at 
the  time  the  countermand  was  given  by  the  plaintift'.  In  Mtujnay  v.  Monger,  the  writ 
was  not  put  into  the  hands  of  the  sheriff'  to  be  executed,  but  merely  for  the  purpose 
of  making  a  particular  return.  I  should  observe  [453]  that  it  is  clear  from  Co.  Litt. 
s.  507,  that  a  judgment  may  be  released :  that  passage  is,  uo  doubt,  the  authority 
upon  which  Mr.  Preston  introduced  his  correction  of  the  text  in  Sheppard's 
Touchstone. 

Alderson,  B.  The  casein  Bulstrode  is  decisive ;  there  Lord  Coke  says — "One 
being  in  execution,  the  plaintiff  comes  and  says  to  the  sheriff',  'Set  him  at  large  out 
of  the  prison  ; '  if  he  will  detain  him  afterwards  but  the  space  of  an  hour,  an  action 
for  false  imprisonment  will  lie  against  him  for  this."  A  foi'tiori  the  sheriff'  must  be 
liable,  if  he  is  desired  not  to  take  the  defendant,  because  in  that  case  the  original 
taking  is  unlawful.  The  objection  to  the  replication  might,  perhaps,  have  been  fatal 
on  special  demurrei' ;  but  whether  the  matter  stated  to  the  sheriff'  was  the  release,  or 
whether  a  direction  was  given  not  to  execute  the  writ,  the  plaintiff  having  discharged 
the  defendant,  the  sherift"  had  no  right  to  take  him. 

Judgment  for  the  plaintift". 


Fairbrass  v.  Pkttit.  Exch.  of  Pleas.  Jan.  20,  1844. — The  jurat  of  an  affidavit  was 
in  the  following  form : — "  Sworn  before  me,  J.  E.  S.,  by  commission :  " — held, 
sufficient. — The  sum  recovered  by  verdict,  and  not  the  amount  claimed  by  the 
plaintiff  to  be  due  to  him,  is  to  be  considered  as  the  debt  for  which  the  action 
was  brought,  within  the  meaning  of  the  Sandwich  Court  of  Requests  Act, 
47  Geo.  3,  c.  xxxv. 

[S.  C.  1  D.  &  L.  622 ;  13  L.  J.  Ex.  121.] 

This  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the  defendant  should 
not  be  at  liberty  to  enter  a  suggestion  on  the  roll  to  deprive  the  plaintiff'  of  costs, 
pursuant  to  the  Sandwich  Court  of  Requests  Act,  47  Geo.  3,  c.  xxxv.  By  the  1 7th 
section  of  that  act,  the  commissioners  are  empowered  to  determine  all  disputes  and 
differences  between  party  and  party,  for  any  sum  not  exceeding  £5,  "in  all  actions  or 
causes  of  debt ; "  and  the  45th  section  enacts,  [454]  "  that  if  any  action  or  suit  for  any 
debt  recoverable  by  virtue  of  this  act  in  the  said  court  of  requests,  shall  be  commenced 
in  any  other  court  whatsoever,  or  elsewhere  than  in  the  said  court  of  requests,  then 
and  in  every  such  case,  the  plaintiff'  or  plaintiff's  in  such  action  oi'  suit  shall  not,  by 
reason  of  a  verdict  for  him,  her,  or  them,  or  otherwise,  be  entitled  to  any  costs 
■whatsoever."  The  plaintiff'  by  his  particulars  of  demand,  claimed  the  sum  of  51.  16s.  8d., 
but  obtained  a  verdict  for  £4  only. 

Deedes  shewed  cause.  There  is  a  preliminary  objection  to  the  affidavit  on  which 
this  rule  was  obtained,  that  it  does  not  clearly  appear  to  be  sworn  before  a  com- 
missioner. The  jurat  is  in  the  following  terms: — "Sworn  before  me,  J.  E.  Solley,  by 
commission.''     That  does  not  suthciently  shew  under  what  commission  Mr.  SoUoy  was 
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acting.  If  it  li;ul  been  "a  commissioner,  &c."  it  must  bo  admitted  it  would  be 
sutticieiit,  Hfcoidiiig  to  the  decisions  ;  but  this  is  not.  He  cited  Kenmlt  v.  Jones  (7  T.  K. 
4.51),  Burdckin  v.  I'vtlcr  (9  M.  &  W.  327),  Frost  v.  Ilayward  (11  M.  &  VV.  67;?),  and 
Ilouanl  V.  Brown  (4  Bing.  393  ;  1  M.  &  P.  22). 

Horn,  contri.  In  Hopkins  v.  Pledger  (1  Dowl.  &  Lowndes,  109),  the  words  "by 
commission"  were  held  sufficient.  There  the  jurat  was  precisely  in  the  same  form  as 
the  present,  and  it  is  therefore  an  authority  expressly  in  point. 

Parke,  B.  Yes ;  the  jurat  imports  that  the  party  administering  the  oath  is  acting 
under  a  commission  which  entitles  him  to  take  affidavits.  That  is  certainly  what  is 
to  be  presumed.  If  he  be  not  a  commissioner,  the  party  making  the  objection  might 
have  inquired,  and  stated  the  fact  to  be  so. 

[455]  .\Li)iOKSON,  B.  Hopkins  v.  Pledger  is  an  express  decision  upon  the  point, 
and  we  mu.bt  be  bound  by  it. 

Deedes  then  shewed  cause  upon  the  merits.  The  claim  being  for  51.  16s.  8d.,  this 
was  not  a  "dispute  and  difference"  for  a  sum  not  exceeding  £b,  within  the  17th 
section  of  the  act.  That  clause  is  an  unusual  one,  and  is  not  to  be  found  in  other  acts 
of  this  description.  It  is  admitted  that  in  ordinary  cases  the  sum  recovered  is  to 
be  considered  as  the  sum  recoverable,  but  here  the  act  relates  to  the  determination 
of  disputes  and  differences  not  exceeding  £-5,  and  the  defendant  therefore  ought 
to  have  shown  that  there  was  no  dispute  or  difference  as  to  a  sum  exceeding  £.5. 

Parkk,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  sum 
recovered  by  the  verdict  is  to  be  considered  as  the  debt  for  which  the  action  is  brought. 
That  was  decided  in  Shaddick  v.  Bennett  (4  B.  &  Cr.  769  ;  7  D.  &  li.  229)  and  Baddley 
V.  Oliver  (1  C.  &  M.  219),  where  there  were  the  same  words. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

[456]  Ex  PARTE  Aston.  Exch.  of  Pleas.  Jan.  20,  1844. — A  party  who  refuses 
to  give  sureties  to  keep  the  peace  may  lie  committed  to  the  house  of  correction, 
under  6  Geo.  1,  c  19,  s.  2,  which  empowers  justices  of  the  peace  to  commit  either 
to  the  common  gaol  or  house  of  correction,  as  they,  shall  thiuk  fit,  and  such 
committal  need  not  necessarily  be  to  the  common  gaol  of  the  county. 

[S.  C.  13  L.  J.  M.  C.  .52;  8  Jur.  293.] 

Hill  had  obtained  a  rule  calling  upon  G.  Briscoe  and  J.  Barker,  the  committing 
magistrates,  A.  P.  Brevitt,  the  party  complaining  before  them,  and  the  keeper  of  the 
house  of  correction  at  Stafford,  to  shew  cause  why  a  writ  of  habeas  corpus  should  not 
issue  to  the  keeper,  commanding  him  to  have  the  body  of  William  Aston  before  this 
Court,  on  a  day  to  be  named  by  the  Court.  The  ground  of  the  application  was,  that 
the  commitment  ought  to  have  been  made  to  the  county  gaol,  and  not  to  the  house 
of  correction.  The  affidavit  on  which  the  rule  was  granted  stated,  that  William 
Aston  had  been  committed  to  and  was  then  confined  in  the  house  of  correction  in  and 
for  the  county  of  Stafford,  under  a  warrant  of  commitment  under  the  hands  of  George 
Briscoe  and  John  Barker,  for  refusing  to  find  sureties  to  keep  the  peace  towards 
Archibald  Paul  Brevitt.     The  warrant,  was  in  the  following  terms : — 

"To  all  constables  and  peace  officers  in  the  said  county,  and  to  the  keeper  of  the 
house  of  correction  at  Stafford,  in  the  said  county. 

"  Whereas  Archibald  Paul  Brevitt,  of  the  parish  of  Darlaston,  in  the  said  county, 
gentleman,  hath  made  oath  before  us,  George  Briscoe  and  John  Barker,  Esqs.,  two  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  Stafford,  that  he  is 
afraid  that  William  Aston,  of  the  parish  of  Lapley,  in  the  said  county,  farmer,  will  do 
him  some  bodily  injury,  having  so  threatened,  and  hath  therefore  required  surety  of 
the  peace  and  good  behaviour  against  the  said  William  Aston  :  And  whereas  the  said 
William  Aston  has  this  day  been  brought  before  us  to  answer  the  said  complaint; 
and  upon  our  examination  thereof,  we  the  said  justices  have  ordered  and  adjudged, 
and  do  [457]  hereby  order  and  adjudge,  that  the  said  William  Aston  shall  find 
sufficient  securities  to  be  bound  with  him  in  a  recognizance  in  the  sum  of  £25  each, 
for  him  to  keep  the  peace  and  to  be  of  good  behaviour  towards  the  Queen  and  all  her 
liege  people,  and  especially  towards  the  said  Archibald  Paul  Brevitt,  for  the  space  of 
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one  calendar  month  now  next  ensuing :  And  whereas  the  said  William  Aston  huth 
refused  and  doth  now  refuse,  before  us,  to  find  such  sureties  ;  these  are  therefore  to 
require  you,  the  said  constables,  forthwith  to  convey  the  said  William  Aston  to  the 
said  house  of  correction,  and  to  deliver  him  to  the  said  keepei-  thereof  there,  together 
with  this  precept.  And  we  do  hereby  lequire  you,  the  said  keeper,  to  receive  the  said 
William  Aston  into  your  custody  in  the  said  house  of  correction,  anri  him  there  safely 
to  keep  for  the  space  of  one  calendar  month,  unless  he  shall  in  the  mean  time  find  such 
securities  aforesaid  to  keep  the  peace  and  be  of  good  behaviour  for  the  term  above 
mentioned.     Given  under  our  hands  and  seals,  the  5th  day  of  January,  1844. 

"George  Brlscoe  (L.S.). 

"John  Barker  (i..S.)." 

The  governor  of  the  prison  stated,  in  his  affidavit  in  answer,  that  the  gaol  and 
house  of  correction  were  one  and  the  same  building,  under  the  same  contimious  roof, 
and  within  the  same  boundary  wall,  and  that  he  was  governor  of  l)oth  ;  that  all  per.sons 
committed  for  assaults,  or  for  want  of  sureties  to  keep  the  peace,  either  to  the  gaol  or 
house  of  correction,  were  confiued  in  one  department,  which  was  called  "  Misde- 
meanants' Class,"  being  the  only  place  in  prison  that  could  be  appropriated  to  so 
numerous  a  class  of  prisoners ;  and  that,  had  the  commitment  of  the  said  W.  Aston 
been  directed  to  the  "keeper  of  the  gaol,"  instead  of  to  the  "keeper  of  the  house 
of  correction,"  the  said  W.  Aston  would  have  been  placed  in  the  same  [458]  class 
and  building  where  he  then  was,  and  in  all  respects  under  the  same  rules  and 
regulations  as  he  had  been. 

Martin  now  shewed  cause.  This  commitment  was  perfectly  legal.  That  stat. 
6  Geo.  1,  c.  19,  s.  2,  after  reciting  "that  vagrants  and  other  criminals,  offenders,  and 
persons  charged  with  small  offences,  are  for  such  offences,  or  for  want  of  sureties,  to  be 
committed  to  the  county  gaol,  it  being  adjudged  that  by  law  the  justices  of  the 
peace  cannot  commit  them  to  any  other  prison  for  safe  custody,  which  by  experience 
hath  been  found  to  be  very  prejudicial  and  expensive,"  enacts,  "that  it  shall  be 
lawful  for  the  justices  of  the  peace,  within  their  respective  jurisdictions,  to  commit 
such  vagrants  and  other  criminals,  offenders,  person  and  persons,  either  to  the 
common  gaol  or  house  of  correction,  as  they  in  their  judgment  shall  think  proper." 
That  is  an  express  authority  to  the  justices  to  commit  to  the  house  of  correction  ;  and 
under  that  authority  this  commitment  is  good.  It  appears,  also,  from  the  statutes 
relating  to  gaols,  the  4  Geo.  4,  c.  64,  ss.  5  and  10,  and  the  5  Geo.  4,  e.  85,  s.  10,  that 
the  justices  have  the  power  of  classifying  the  prisoners  ;  and  the  affidavit  states  that 
Aston  would  have  been  placed  in  the  same  class  in  the  same  building,  if  he  had  been 
committed  to  the  gaol  instead  of  the  house  of  correction.  But,  independently  of 
that,  the  commitment  is  perfectly  good  by  the  stat.  6  Geo.  1,  and  there  is  nothing 
in  the  recent  acts  to  affect  that  statute.  He  referred  to  Exfarte  Evana  (8  T.  K.  172), 
and  inUs  v.  Bridges  (2  B.  &  Aid.  278)  as  authorities  to  shew  that  the  house  of  correction 
is  a  proper  place  of  confinement  for  safe  custody  in  such  a  case. 

Hill,  in  support  of  the  rule.  This  is  not  a  misdemeanor,  nor  any  offence  known 
to  the  law,  but  a  mere  threat  to  [459]  do  another  an  injury,  for  which  the  magistrates 
are  empowered  to  bind  the  party  over  to  keep  the  peace ;  but  the  commitment,  in 
such  a  case,  in  the  event  of  the  party's  refusal  to  find  sureties,  ought  to  have  been  to 
the  county  gaol,  of  which  the  sheriff  is  the  keeper.  Long  prior  to  the  instituting  of 
houses  of  correction,  it  was  enacted  by  the  stat.  14  Edw.  3,  c.  10,  that  all  gaols  should 
be  under  the  care  and  custody  of  the  sheriffs,  and  that  sfeitute  has  never  been  repealed  ; 
and  the  only  jurisdiction  that  a  justice  of  the  peace  had  at  common  law,  when  a  person 
refused  to  find  sureties,  was  to  commit  him  to  gaol,  from  which,  as  soon  as  he  finds 
sureties,  he  is  entitled  to  be  discharged.  The  stat.  6  Geo.  1,  c.  10,  s.  2,  applies  only 
to  the  case  of  vagrants,  or  criminals  and  persons  charged  with  small  offences,  and  is 
not  applicable  to  the  present  case.  The  words  there  used,  "  or  for  want  of  sureties," 
must  be  understood  as  applying  only  to  cases  where  sureties  are  required  in  respect  of 
the  offences  therein  named.  But  this  man  is  not  either  a  vagrant,  a  criminal,  or  a 
person  charged  with  small  offences.  There  is  an  obvious  distinction  between  a  gaol 
and  a  house  of  correction  ;  the  former  is  merely  a  place  for  safe  custody,  whereas  the 
latter  is  a  place  of  punishment  or  work.  Secondly,  the  5th  section  of  the  4  (4eo.  4, 
c.  64,  provides,  that  "  where  any  house  of  correction  shall  be  part  of  the  .same  building, 
or  inclosed  in  the  same  boundary  wall  as  or  shall  be  contiguous  to  the  common  gaol, 
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or  shall  be  under  the  superintendence  of  the  same  keeper  and  the  same  visiting  justices, 
it  shall  be  lawful  for  the  justices  of  the  peace  of  the  county  &c.,  assembled  at  any 
general  or  quarter  sessions  from  time  to  time,  with  the  consent  of  the  sherifi'  of  the 
county,"  to  classify  the  prisoners.  But  it  does  not  appear  from  the  affidavit  in  this 
case,  that  the  requisites  there  mentioned  exist  or  have  been  complied  with  ;  that  the 
house  of  correction  is  under  the  superintendence  of  the  same  visiting  justices,  or  that 
there  has  been  any  order  of  sessions  made,  or  the  consent  of  the  sheriff  ob-[460]-tained. 
The  statement  of  the  practice  of  the  keeper  of  this  prison  cannot  affect  the  law  of 
the  case. 

Lord  Abingek,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The 
objection  to  this  warrant  of  commitment  is  not  that  the  party  complaining  ought  not 
to  have  been  committed  at  all,  but  that  he  ought  to  have  been  committed  to  the 
county  gaol,  and  not  to  the  house  of  correction.  The  first  question  is,  whether  a 
commitment  for  want  of  sureties  is  legal ;  and  of  that  there  can  be  no  doubt.  The 
6  Geo.  1,  c.  19,  s.  2,  which  gave  justices  of  the  peace  power  of  committing  to  houses 
of  correction,  does  not  mention  felons,  but  parties  charged  with  small  offences,  and 
accordingly,  in  the  case  of  Ex  parte  Evans  (8  T.  R.  172),  where  the  question  was 
whether  a  person  charged  with  treason  could  be  committed  to  the  house  of  correction, 
Lord  Kenyon  admits,  that  the  practice  of  committing  felons  to  the  house  of  correction 
cannot  be  founded  on  the  authority  of  that  statute,  which  applies  to  inferior  offences 
only  ;  but  he  says,  that  the  practice  of  committing  to  the  house  of  correction,  which 
had  subsisted  since  1715,  ought  not  to  be  overthrown.  In  the  pi-esent  case,  we  have 
the  positive  statement  of  the  gaoler  that  the  party  is  committed  for  want  of  sureties, 
and  that  all  persons  so  committed  are  confined  in  the  department  where  the  prisoner 
has  been  placed.  I  think,  therefore,  that  the  keeper  of  the  gaol  is  justified  bj'  the 
uniform  practice,  the  house  of  correction  being  in  fact  a  public  gaol. 

Parke,  B.  It  is  admitted  that  the  only  question  for  our  consideration  now  is, 
whether  the  commitment  of  this  man  by  the  justices  to  the  house  of  correction,  for 
want  of  sureties  to  keep  the  peace,  is  a  valid  commitment.  If  it  is,  no  doubt  the 
party  is  in  proper  custody.  Nothing  [461]  turns  on  the  construction  of  the  new  gaol 
acts ;  and  the  question  being  reduced  to  what  I  have  stated,  it  appears  to  me  that 
the  case  of  Ex  parte  Evans  goes  the  full  length  of  deciding  it.  Previously  to  the 
6  Geo.  1,  c.  19,  there  might  have  been  some  doubt  whether  the  house  of  correction 
was  the  proper  place  of  custody  of  a  person  committed  under  circumstances  like  the 
present:  but  there  can  be  none  since  that  statute,  which  enacts,  that  "all  vagrants 
and  other  criminals,  offenders,  and  persons  charged  with  small  offences  may  be  com- 
mitted by  justices  of  the  peace  either  to  the  common  gaol  or  house  of  correction  for 
such  offences,  or  for  want  of  sureties."  The  eflect  of  these  words  is  to  make  the  house 
of  correction  one  of  the  King's  prisons  for  the  custody  of  such  offenders.  Then,  in 
consequence  of  the  well-known  practice  of  classifying  felons  and  persons  charged  with 
felony  and  persons  charged  with  treason  in  the  same  category,  and  the  circumstance 
that  they  may  be  sent  to  houses  of  correction,  it  shews  that,  at  least  since  the  6  Geo.  1, 
these  must  be  taken  to  be  public  gaols ;  and  all  that  the  law  requii'es  with  respect  to 
persons  committed  for  want  of  sureties  is,  that  they  are  to  be  committed  to  a  public 
gaol,  not  to  a  private  place  of  custody,  from  whence  they  may  be  discharged  in  due 
course  of  law.  In  the  case  already  referred  to,  of  Ex  parte  Evans,  the  Court  of  Queen's 
Bench  decided,  that  traitors  may  be  sent  to  the  house  of  correction  for  Middlesex, 
established  for  the  separate  reception  of  felons  under  the  22  Geo.  3,  c.  64  ;  and  it 
seems  to  me  that  persons  detained  for  want  of  sureties  may  be  sent  to  a  house  of 
correction  also.  If  it  is  a  public  gaol  for  the  safe  custody  of  persons  charged  with 
felony,  it  is  equally  so  for  persons  committed  for  want  of  sureties.  If  it  were  allowable 
to  miport  one's  own  private  knowledge  into  the  case,  very  few  committals  would  be 
valid,  if  this  were  to  be  held  bad. 

Alderson,  B.  The  principle  to  be  deduced  from  the  [462]  statutes  and  cases  is, 
that  the  place  to  which  the  party  is  committed  must  be  a  public  gaol,  as  distinguished 
from  a  pi-ivate  prison,  of  which  se\eral  instances  are  given  in  Ex  parte  Evans. "  There 
IS  also  this  further  restriction,  that  the  gaol  must  be  one  the  regulations  of  which  are 
not  inconsistent  with  the  nature  of  the  committal.  Let  us  try  the  present  question 
by  these  two  tests.  The  house  of  correction,  in  the  present  case,  is  in  fact  the  same 
building  as  the  gaol  itself ;  the  keeper  of  the  house  of  correction  is  the  gaoler  of  the 
gaol ;  the  place  where  this  party  is  confined  is  the  same  room  in  which'he  would  be 
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placed,  whether  committcfl  to  the  gaol  or  house  of  correction  :  so  that,  in  all  respects, 
the  gaol  and  house  of  correction  are  the  same  for  this  |)ur()ose.  If,  therefore,  a 
commitment  to  the  gaol  would  be  good,  on  the  ground  that  its  regulations  are  not  at 
variance  with  the  nature  of  the  committal,  a  committal  to  the  house  of  correction  must 
he  good  also.  This,  therefore,  is  a  public  gaol  undei-  the  care  of  one  of  the  (Jueen's 
gaolers,  and  not  of  any  private  individual ;  he  is  the  public  otiicer  of  the  crown  ;  and 
there  is  nothing  in  the  regulations  of  the  gaol  inconsistent  with  the  offence  for  which 
the  party  stands  committed.  These  two  propositions  being  established,  I  concur  in 
thinking  that  this  rule  ought  to  be  discharged. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 

[463]  Gore,  Esq.  and  Wife  v.  The  Hon.  T.  P.  Lloyd.  Exch.  of  Pleas.  Jan. 
18  &  19,  1844. — The  following  document  held  to  be  a  mere  agreement  for  a 
future  tenancy,  not  an  actual  demise,  and  therefore  properly  stamped  with  a  £1 
stamp: — "Memorandum  of  an  agreement  entered  into  this  31st  Jan.  1840, 
between  K.  B.,  of  the  one  part,  and  T.  J.,  of  the  other  part.  The  said  T.  J. 
hereby  agrees  to  become  the  tenant  of  G.  farm,  at  the  customary  time  of  entry, 
under  the  following  conditions  :  viz.,  that  the  sum  of  £260  annual  rent  shall  be 
paid  at  the  usual  time  for  the  house,  premises,  and  lands,  as  agreed  upon  ;  and 
the  said  R.  B.  agrees  to  lay  out  in  the  improvement  and  alterations  of  the  farm- 
house and  new  sheds  a  sum  not  exceeding  £200,  with  the  understanding  that 
spars  for  rafters  shall  be  found  from  the  estate  ;  cartage  of  all  mater-ials,  except 
stones  for  walls,  to  be  done  or  found  by  T.  J.  (Signed)  R.  B.,  T.  J." — Held, 
also,  that  this  agreement  did  not  necessarily  import,  in  point  of  law,  that  the 
year's  rent  was  to  be  payable  at  the  end  of  the  year  fi-om  the  time  of  entry  ;  but 
that  it  might  be  shewn  from  the  contemporaneous  or  subsequent  dealings  of  the 
parties,  that  their  understanding  was  that  the  rent  should  become  payable  at  an 
earlier  period. — It  appeared  in  evidence  that  the  customary  lime  of  entry  on 
farms  in  the  neighbouihootl  was  the  12th  of  May;  and  that  the  rents  on  the 
estate  of  which  G.  farm  was  a  part,  were  always  reserved  payalile  at  Michaelmas, 
the  audit  day  being  in  January.  T.  J.  entered  on  the  farm  in  the  spring  of 
1840,  and  continued  in  possession  until  1842.  In  May  1842,  he  owed  an  arrear 
of  rent  amounting  to  £160,  and  on  the  pressing  application  of  his  landlord, 
executed  a  warrant  of  attorney  for  £420,  the  amount  of  that  arrear  and  of  the 
current  year's  rent,  upon  the  understanding  that  judgment  was  to  be  entered  up 
thereon,  and  a  fi.  fa.  delivered  to  the  sheriff",  but  that  it  was  not  to  be  executed 
unless  other  writs  against  T.  J.  came  to  the  sherifl's  hands.  In  October  1842, 
application  was  again  made  to  T.  J.,  for  payment  of  rent,  he  being  expressly 
informed  that  another  year's  rent  had  then  become  due  ;  and  on  that  occasion  he 
paid  a  sum  on  account,  and  undertook  to  pay  the  remainder  before  the  Christmas 
following.  In  November  1842,  other  writs  against  T.  J.  having  come  to  the 
sheriff's  hands,  the  fi.  fa.  issued  upon  the  judgment  on  the  warrant  of  attorney 
was  executed  : — Held,  first,  that  under  these  circumstances  there  was  sufiicient 
evidence  to  warrant  a  finding  that  the  year's  rent  became  payable  at  Michaelmas. — 
Secondly,  that  the  giving  of  the  warrant  of  attorney  under  the  above  circumst^mces 
was  not  an  act  of  bankruptcy  by  T.  J.,  as  a  procuring  of  his  goods  to  be  taken 
in  execution. 

[S.  0.  13  L.  J.  Ex.  366.] 

Case  against  the  defendant  as  sheriff  of  Merionethshire.  The  first  count  of  the 
declaration  was  fiamed  upon  the  stat.  8  Ann.  o.  14,  s.  1,  for  removing  the  cattle  and 
goods  of  one  Thomas  Jones,  a  tenant  to  the  plaintiffs  of  a  messuage  and  lands  in  the 
county  of  Merioneth,  seized  by  the  defendant  under  a  fi.  fa.  at  the  suit  of  one  Wm. 
Williams,  without  paying  over  to  the  plaintiffs  a  year's  rent,  amounting  to  £260, 
alleged  to  have  become  due  on  the  29th  of  September,  1842.  The  seco?id  count  w.is 
for  a  false  I'eturn  of  nulla  bona  to  a  fi.  fa.  issued  against  the  said  Thomas  Jones  at  the 
suit  of  the  plaintiffs,  indorsed  to  levy  £420,  31.  1  Os.  costs,  with  interest,  iVc.  The 
third  count  stated,  in  substance,  that  on  the  5th  May,  1842,  the  said  Thomas  Jones 
executed  a  warrant  of  attorney  for  £420,  for  rent  due  to  the  plaintiffs  ;  that  judgment 
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was  entered  up  thereon,  and  a  fi.  fa.  issued,  and  delivered  to  the  defendant,  as  sheriff 
[464]  of  Merionethshire,  to  be  executed  ;  that  the  defendant  seized  and  took  in 
execution  certain  cattle,  goods,  and  chattels  of  Thomas  Jones  under  the  said  writ,  and 
continued  in  possession  thereof  for  a  long  space  of  time,  and  until  after  the  said  Thomas 
Jones  had  committed  an  act  of  bankruptcy,  the  sums  indorsed  on  the  writ  during  all 
that  time  remaining  unpaid  to  the  plaintiffs  ;  and  that  after  the  said  seizure  by  the 
defendant,  and  before  the  commission  by  Thomas  Jones  of  the  said  act  of  bankruptcy, 
the  defendant,  as  such  sheriff,  could  and  reasonably  might  and  ought  to  have  sold  the 
said  cattle,  goods,  and  chattels  under  the  said  writ,  and  have  raised  thereout  the 
monies  indorsed  on  the  writ.  Breach,  that  the  defendant  wilfully  neglected  the 
execution  of  the  said  writ,  and  fraudulently  and  wrongfully,  and  without  the 
consent  of  the  plaintiffs,  forbore  to  sell  and  did  not  sell  the  cattle,  goods,  and  chattels 
of  the  said  Thomas  Jones  for  a  long  and  unreasonable  time,  to  wit,  from  the  1st 
November  to  the  20th  November,  1842,  and  until  the  said  Thomas  Jones,  committed 
an  act  of  bankruptcy  and  became  bankrupt,  and  until  after  he  had  so  become  bankrupt ; 
whereupon  he  the  said  Thomas  Jones  was  afterwards,  to  wit,  on  &c.,  duly  declared  a 
bankrupt  under  a  certain  fiat  in  bankruptcy  theretofore,  and  after  the  committing  of 
the  said  act  of  bankruptcy,  issued  against  him  ;  by  means  whereof  the  said  cattle, 
goods,  and  chattels,  so  being  in  the  hands  of  the  defendant,  as  sheriff  as  aforesaid, 
under  the  said  writ,  unsold,  then,  to  wit,  from  the  time  of  committing  the  said  act  of 
bankruptcy,  ceased  to  be  the  cattle,  goods,  and  chattels  of  the  said  Thomas  Jones,  and 
became  and  were  unavailable  for  the  purpose  of  levying  thereupon  the  said  sums  of 
money  so  endorsed  on  the  said  writ,  whereby  the  plaintiffs  were  hindered  and 
prevented  from  having  the  same  sold  under  the  said  writ,  and  the  said  monies  still 
are  whollj^  unpaid,  &c. 

The  defendant  pleaded,  first,  not  guilty  to  the  whole  [465]  declaration  ;  secondly, 
as  to  the  first  count,  that  Thomas  Jones  did  not  hold  or  occupy  the  said  messuage  or 
lands  in  the  declaration  mentioned  as  tenant  thereof  to  the  plaintiff',  modo  et  forma ; 
thirdly,  to  the  lirst  count,  that  the  said  sum  of  money  was  not  due  and  payable  from 
the  said  Thomas  Jones  to  the  plaintiffs  for  and  on  account  of  the  said  rent,  modo  et 
forma ;  fourthly,  to  the  first  count,  a  judgment  recovered  by  the  plaintiffs  against 
Thomas  Jones  for  the  said  rent;  fifthly,  to  the  first  count,  that  the  defendant  did  not 
take  the  said  cattle,  goods,  or  chattels,  or  any  of  them,  under  the  said  writ,  modo  et 
forma;  sixthly,  to  the  second  count,  that  the  said  writ  therein  mentioned  was  not 
delivered  to  the  defendant  to  be  executed,  modo  et  forma ;  seventhly,  a  plea  to  the 
second  count,  in  the  same  terms  as  the  fifth  plea ;  eighthly,  to  the  second  count,  that 
the  judgment  in  that  count  mentioned  to  have  been  obtained  and  entere  i  up  was  a 
judgment  by  nil  dicit,  on  a  warrant  of  attorney  executed  by  the  said  Thomas  Jones 
for  £420  for  rent  due  to  the  plaintiffs  [setting  it  out] ;  that,  after  the  seizing  and 
taking  in  execution  of  the  said  cattle,  goods,  and  chattels  of  the  said  Thomas  Jones 
under  the  said  writ,  and  before  any  sale  thereof,  to  wit,  on  the  .3rd  November,  1842, 
the  said  Thomas  Jones  committed  an  act  of  bankruptcy,  of  which  the  plaintiffs  then, 
and  before  any  sale  of  the  said  cattle,  &c.,  had  notice,  and  afterwards,  to  wit,  on  the 
15th  November,  1842,  a  fiat  in  bankruptcy  was  duly  awarded  and  issued  against  the 
said  Thomas  Jones,  under  which  he  was  duly  declared  and  adjudged  to  be  a  bankrupt ; 
and  that,  after  he  became  bankrupt  as  aforesaid,  and  after  the  notice  thereof  to  the 
plaintiff,  to  wit,  on  the  7th  November  in  the  year  aforesaid,  and  on  divers  days 
between  that  day  and  the  20th  November  in  the  year  aforesaid,  he  the  defendant,  as 
such  sheriff  as  aforesaid,  then  having  certain  other  writs  of  fi.  fa.,  which  had  been 
delivered  to  him  to  be  executed  upon  the  goods  of  the  said  Thomas  Jones,  to  satisfy 
divers  other  debts  and  damages,  .sold  the  [466]  said  cattle,  &e.  of  the  said  Thomas 
Jones,  under  the  said  last-mentioned  writs,  to  satisfy  the"  said  last-mentioned  debts 
and  damages;  without  this,  that  he  the  defendant  levied  the  said  monies  indorsed  on 
the  said  writ  m  the  second  count  mentioned,  or  any  part  thereof,  out  of  the  cattle, 
&e.  of  the  said  Thomas  Jone.s,  modo  et  forma :  concluding  to  the  country.  Ninth 
plea,  to  the  second  count,  so  far  as  relates  to  all  of  the  .said  sums  of  £420  and  31.  10s  , 
and  the  said  interest,  but  the  sum  of  1181.  10s.,  that,  with  the  leave  and  license  of  the 
plaintiffs  to  him  first  given  and  granted,  the  defendant  had  not  the  said  monies 
and  interest,  except  as  to  the  said  sum  of  1181.  10s,  before  our  lady  the  Qeeen  at 
VV  estminster,  according  to  the  exigency  of  the  said  writ,  and  did  not  pay  the  same  or 
any  part  thereof.     Verification.     The  tenth  and  eleventh  pleas,  which  were  to  the 
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third  count,  were  the  same  in  tcims  as  the  sixth  and  Hfth  pleas  respectively;  the 
twelfth,  to  the  tliird  count,  was  a  plea  of  leave  and  license  geneially ;  and  the 
thirteenth,  also  to  the  third  count,  was,  that,  after  the  taking  and  seizing  in  execution 
of  the  said  cattle,  &c.  of  the  said  Thomas  Jones,  as  in  that  count  mentioned,  and 
before  the  defendant,  as  such  sheriff,  reasonably  could  or  might  have  sold  the  same  or 
any  part  thereof,  the  said  Thomas  Jones  committed  an  act  of  bankruptcy  and  became 
bankrupt,  as  in  that  count  mentioned,  and  notice  thereof  was  then,  to  wit,  on  ^:c., 
given  to  the  plaintiffs  and  to  the  defendants  ;  without  this,  that  he  the  defendant,  as 
such  sheriff',  reasonably  could  or  might,  after  the  said  seizure  by  him,  and  before  the 
commission  of  the  said  act  of  bankruptcy  by  the  said  Thomas  Jones,  have  sold  the 
said  cattle,  &c.,  or  any  part  thereof,  under  the  said  writ  in  the  third  count  mentioned, 
or  have  raised  thereout  the  monies  and  interest  indorsed  on  the  said  writ,  &c.,  modo 
et  forma  :  concluding  to  the  country. 

The  plaintiffs  joined  issue  on  the  first,  sixth,  and  seventh  pleas,  except  so  far  as 
they  related  to  the  cause  of  action  to  which  the  ninth  plea  was  applied  ;  and  on  the 
second,  third,  fifth,  eighth,  tenth,  eleventh,  and  last  pleas  generally  :  to  the  [467] 
twelfth  plea  they  replied,  denying  the  leave  and  license  therein  alleged,  on  which 
also  issue  was  joined  by  the  defendant :  as  to  the  first  count  and  the  defendant's 
fourth  plea,  they  newly  assigned  that  the  rent  in  the  first  count  mentioned  was 
certain  rent,  to  wit,  £260,  which  wholly  became  due  and  payable  after  the  recovery 
of  the  said  judgment  in  the  fourth  plea  mentioned  :  and,  as  to  the  first  count,  so  far 
as  the  same  applied  to  the  cause  of  action  to  which  the  ninth  plea  was  pleaded,  they 
entered  a  nolle  prosequi. 

The  defendant  pleaded  to  the  new  assignment,  that  the  said  sum  of  £2G0, 
being  the  rent  newly  assigned,  was  not,  nor  was  any  part  thereof,  at  the  time  of 
the  recovery  of  the  said  cattle,  &c.,  due  or  in  arrear  to  the  plaintiff's  as  in  the 
first  count  mentioned  ;  on  which  issue  was  joined. 

At  the  trial  before  Gurney,  B.,  at  the  last  Chester  Assizes,  the  facts  appeared 
to  be  as  follow  : — 

Thomas  Jones,  the  person  mentioned  in  the  pleadings,  on  the  31st  January, 
18  iO,  agreed  to  take  from  the  plaintiff's  a  farm  in  the  county  of  Merioneth,  as 
tenant  from  year  to  year,  and  the  following  agreement  was  then  drawn  up,  and 
signed  by  him  and  by  a  Mr.  Barker,  the  authorized  agent  of  the  plaintiffs : — 

"Memorandum  of  an  agreement  entered  into  this  31st  day  of  January,  1840, 
between  Mi-.  Robert  Barker,  as  agent  to  William  Ormsby  Gore,  Esq.,  and  Mary 
Jane  Ormsby  Gore,  on  the  one  joart,  and  Thomas  Jones,  Druggist,  Dolgelley,  on 
the  other  part.  The  nature  of  this  agreement  is  as  follows : — The  said  Thomas 
Jones  hereby  agrees  to  become  the  tenant  of  Glynn  Farm  at  the  customary  time 
of  entry,  under  the  following  conditions  ;  viz.,  that  the  sum  of  £260  annual  rent 
shall  be  paid  at  the  usual  time  for  the  house,  premises,  and  lands,  as  agreed  upon  ; 
and  Mr.  Robert  Barker  agrees  to  lay  out  in  the  improvement  and  alterations  of 
the  farm-house  and  new  sheds,  agreeable  to  plan  and  estimate  produced,  a  sum  not 
exceeding  £200,  with  the  understanding  that  spars  for  rafters  for  the  outbuild-[468]- 
ings  shall  be  found  from  the  estate ;  cartage  of  all  materials,  except  stones  for  walls, 
to  be  done  or  found  by  Mr.  Thomas  Jones.  "  Robert  Barker. 

"  Thomas  Jones." 

On  this  paper  being  produced  in  evidence  for  the  plaintiffs,  stamped  with  an 
agreement  stamp  of  £1  only,  it  was  objected  for  the  defendant,  that  it  amounted 
to  an  actual  demise,  and  ought  therefore  to  have  had  a  proper  lease  stamp.  The 
learned  Judge  overruled  the  "objection,  and  received  the  agreement  in  evidence.  It 
was  shewn  that  the  custom  on  the  plaintiffs'  estate,  of  which  Glynn  Farm  was  a  part, 
and  in  the  neighbourhood  generally,  was  for  the  in-coming  tenants  to  enter  on  the 
12th  of  May  ;  and  Mr.  Barker  stated  that  the  whole  year's  rent  became  payable, 
according  to  the  usage  on  the  plaintiffs'  estate,  at  the  Michaclmasday  following; 
but  the  rent  or  audit  day  was  not  held  until  the  8th  of  Jainiary.  Thomas  Jones 
actually  entered  on  the  farm  at  Lady -day,  1840.  He  shortly  fell  into  arrear  with  his 
rent,  and  in  March,  1842,  the  arrears  amounted  to  £160.  Application  was  in  con- 
sequence made  by  Mr.  Barker,  and  by  the  plaintiffs'  attorney,  to  Thomas  Jones,  for 
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some  security  to  be  given  for  tiie  due  p,a\'meiit  of  the  rent :  and  after  some  con- 
siderable pressuic  on  their  part,  he  agreed  to  execute  a  warrant  of  attoiiiey  in  favour 
of  the  phiintifi's,  as  well  for  the  £1G0  already  due,  as  for  the  cuirent  year's 
rent  of  £260,  making  in  the  whole  the  sum  of  £420.  Such  warrant  of  attorney 
was  accordingly  duly  executed  by  him  on  the  5th  of  May,  1842,  but  upon  the 
understanding  between  him  and  Mr.  Barker,  that  judgment  should  be  signed 
thereon  forthwith,  and  execution  issued  and  delivered  to  the  sheriff',  but  that  the 
sheriff'  should  be  directed  not  to  execute  the  fi.  fa.  until  some  other  writ  against 
Thomas  Jones  should  come  to  his  hands,  or  until  he  should  receive  further  directions 
from  the  plaintiffs.  Accordingly,  on  the  7th  of  May,  judgment  [469]  was  entered  up 
on  the  warrant  of  attorney,  and  on  the  10th  a  fi.  fa.  was  delivered  to  the  under-sheriffs, 
with  a  direction  from  the  plaintiffs'  attorney  that  it  should  not  be  put  in  force 
until  they  received  fuither  instructions  from  him,  or  until  some  other  writ  came 
to  their  hands,  in  which  case  the  plaintiffs'  writ  was  to  have  priority.  To  this  the 
under-sheriffs  assented,  and  retained  the  writ  in  their  hands  until  the  month  of 
November  following.  In  the  beginning  of  October,  1842,  Thomas  Jones,  being 
again  called  upon  by  Mr.  Barker  for  payment  of  the  arrears,  and  informed  by  him 
that  another  year's  rent  had  become  due,  on  the  29th  of  September  paid  the 
sura  of  £45,  and  promised  to  pay  the  whole,  within  £50  or  £60,  before  Christmas  ; 
and  on  the  3rd  of  October  the  following  paper  was  signed  by  Thomas  Jones  and 
Barker : — 

"October  3,  1842. 

"Mr.  Barker  having  called  upon  Mr.  Thomas  Jones  to  pay  the  rent  and  arrears 
due  to  W.  0.  Gore,  Esq.,  and  wife,  was  assured  by  Mr.  Jones  that  it  was  not  in 
his  power  to  do  so  at  present,  but  received  a  positive  promise  that  the  whole 
should  be  paid  (within  £50)  between  this  and  Christmas  ;  rel3'ing,  therefore,  upon 
this  promise  of  Mr.  Thomas  Jones,  (made  in  the  presence  of  Mr.  John  Jones,  solicitor), 
Mr.  Barker  feels  disposed  to  wait,  but  without  binding  himself  to  do  so. 

"  Robert  Barker. 

"  Thomas  Jones." 

On  the  1st  of  November  following,  the  plaintiflFs'  attorney  received  information 
that  the  under-sheriff's  had  levied  on  the  goods  of  Thomas  Jones  under  two  writs,  at 
the  suit  of  one  Wm.  Williams  atid  one  J.  Bell,  and  immediately  wrote  to  desire 
them  to  execute  the  plaintitfs'  writ,  but  to  levy  only  for  the  sum  of  1181.  lOs.,  (the 
amount  of  the  then  arrears  up  to  the  time  when  the  warrant  of  attorney  was  given, 
and  the  costs  thereof),  and  to  proceed  without  delay  to  a  sale.  A  warrant  upon 
that  writ  was  accordingly  delivered  to  the  officers  in  possession.  On  the  5th  [470]  of 
November  the  plaintiff's'  attorney  gave  notice  to  the  sheriff'  that  a  year's  rent  was 
due  at  the  Michaelmas  preceding,  and  required  him  to  pay  over  the  same  before 
intermeddling  further  with  the  goods.  The  sale  of  Thomas  Jones's  effects  commenced 
on  the  7th  of  November,  but  was  adjourned  from  time  to  time  until  the  15th,  in  con- 
sequence, as  the  under-sheiiff's  alleged,  of  the  occurrence  of  .several  fairs  in  the 
neighbourhood,  which  rendered  it  inexpedient  to  proceed  with  it  sooner.  On 
the  15th  the  sale  was  completed,  and  the  goods  realized  more  than  sufficient  to 
satisfy  the  plaintiff's'  execution.  On  the  same  day,  the  15th  of  November,  a 
fiat  in  bankruptcy  issued  against  Thomas  Jones,  founded  on  an  act  of  bankruptcy 
alleged  to  have  been  committed  by  him,  by  absenting  himself  from  his  dwelling- 
house,  with  intent  to  delay  creditors,  on  the  4th  of  November.  It  appeared  that  the 
under-sheriffs  were  the  attornies  for  the  creditors  at  whose  suit  the  writs  were  put 
in  on  the  1st  of  November,  and  were  also  the  solicitors  under  the  fiat. 

At  the  close  of  the  plaintift"s  case,  it  was  contended,  on  behalf  of  the  defendant, 
first,  that  the  year's  rent  alleged  to  be  due  to  the  plaintiff's  on  the  29th  September, 
1842,  had  merged  in  the  judgment  entered  up  on  the  warrant  of  attorney,  and 
therefore  that  the  plaintiffs  could  not  recover  it  under  the  first  count ;  secondly, 
that,  under  the  agreement  between  Thomas  Jones  and  the  plaintiff's,  the  current 
year's  rent  did  not  become  due  until  the  8th  of  January,  1S43  ;  and,  thirdly,  that 
the  giving  of  the  warrant  of  attorney  was  itself  an  act"  of  bankruptcy  within  the 
6  Geo.  4,  e.  16,  s.  2,  being  a  procuring  by  Thomas  Jones  of  his  goods  to  be  taken  in 
execution  under  it.  The  leained  Judge  reserved  the  first  and  last  of  these 
questions  for  the  opinion  of  the  Court.     The  defendant  then  adduced  evidence  to 
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sliew  the  commission  of  tlie  .illcf^ed  act  of  baiikniptcy  on  tlio  llli  of  November,  luid 
proved  the  fiat  and  other  proceedings  iii  the  Ijankrilptcy,  and  also  gave  evidence 
to  shew  tliat  the  sale  had  not  been  ininecessarily  or  improperly  [471]  delayed. 
The  learned  Jndge,  in  sumraini;  up,  left  it  to  the  jury  to  say,  first,  whether  the 
year's  rent  was  due  and  payalile  on  the  29th  of  September,  or  on  the  8th  of 
January  ;  secondly,  whether  an  act  of  bankruptcy  on  the  4th  of  November  had 
been  proved  ;  and,  thirdly,  whether  the  defendant  had  been  guilty  of  unreasonable 
delay  in  eftecting  the  sale.  The  jury  found,  first,  that  the  rent  was  proved  to 
have  been  due  on  the  29th  of  September  ;  secondly,  that,  no  act  of  liankruptcv  had 
been  proved  ;  and,  lastly,  that  there  was  an  unieasonable  and  improper  delay  in  the 
proceedings  of  the  sheriti  towards  a  sale,  before  the  7th  of  November.  The  verdict 
was  thereupon  entered  for  the  plaintill'  for  ,'57Sl.  10s. ;  vin.  £260,  the  yc:ir's  rent 
due  in  September,  on  the  first  count,  and  lliSl.  10s.,  the  previous  arrears,  ;uid  the 
costs  of  the  warrant  of  attorney,  on  the  other  counts  ;  leave  being  reserved  to  enter 
a  verdict  for  the  defendant  on  such  issues  as  the  Court  should  direct. 

In  last  Michaelmas  Term,  Kelly  obtained  a  I'ule  to  shew  cause  why  the  verdict 
should  not  be  entered  for  the  defeud.i.nt,  or  why  there  should  not  be  a  new  trial,  on 
the  following  grounds: — First,  that  tlie  agreement  of  the  31st  January,  1840,  could 
not  be  applied  by  parol  evidence,  and  that  either  it  was  bad  for  uncertainty  as  to  the 
period  when  the  rent  was  to  become  payable,  or  the  first  yeai's  rent  did  not  become 
due  under  it  until  Lady-day,  184),  the  tenant  having  actually  entered  at  Lady-day, 
1840,  and  so  no  rent  was  due  (beyond  the  £115)  at  the  time  of  the  seizure  by  the 
sheriti';  secondly,  that  that  agreement  was  not  admissilile,  for  want  of  a  lease  stamp; 
and,  thirdly,  that  the  giving  of  the  warrant  of  attorney  was  an  act  of  bankrujjtcy. 
Agninst  this  rule 

Jervis  and  Welsby  now  shewed  cause.  All  the  points  made  on  the  part  of  the 
defendant  leave  the  third  count  of  the  declaration  untouched  ;  and  there  is  no  issue, 
as  to  that  count,  on  the  bankruptcy.  The  plaintitl's,  therefore,  are  [472]  clearly 
entitled,  in  any  view  of  the  case,  to  retain  their  verdict  for  the  1181.  10s.  Jjiit  none 
of  the  points  on  which  this  rule  is  founded  can  be  sustained. 

First,  as  to  the  admissibility  of  the  agreement.  It  amounts  to  a  mere  agreement 
for  a  future  tenancy,  and  passes  no  present  interest.  It  contains  no  demising  woi'ds 
on  the  part  of  the  supposed  lessors,  nor  any  agreement  on  the  part  of  Jones  to  take. 
Everything  appeal's  to  be  in  fieri.  The  plaintitl's  grant  nothing,  but  agree  to  lay  out 
money  on  the  premises,  and  in  consideration  thereof  Jones  agrees  that  he  will  become 
the  tenant  on  a  futiu-e  day.  No  period  of  the  tenancy  is  mentioned.  Could  not  the 
plaintitl's  have  brought  ejectment  against  the  former  tenant  if  he  had  held  over  after 
the  customary  time  of  entry  1  and,  on  the  other  hand,  could  Jones  have  brought 
trespass  after  that  day  1  It  could  not  have  been  the  intention  of  the  parties  that 
Jones  should  be  bound  as  tenant,  and  liable  to  the  large  rent  of  £260,  until  the 
stipulation  for  the  improvement  of  the  premises,  which  was  part  of  the  consideration 
for  his  becoming  tenant  and  paying  that  amount  of  rent,  should  first  have  been  carried 
into  efi'ect.  Clai/lon  v.  Burienshaw  (5  B.  &  Cr.  41  ;  7  D.  &  li,  800)  is  in  jioint.  There, 
by  an  instrument  under  seal,  A.  agreed  to  t;xke  and  hire  of  B.  certain  premises  at  a 
certain  yearly  rent,  but  no  time  was  fi.\'ed  for  the  commencement  or  determination 
of  the  interest;  and  it  was  agreed  that  A.  should  take  at  a  valuation,  to  be  made  on 
a  future  day,  the  fixtures,  furniture,  and  stock  in  trade  on  the  premises.  It  was  held 
that  this  was  only  an  agreement  for  a  lease.  And  Liayley,  J.,  and  Holroyd,  J.,  rest 
their  decision  on  the  ground,  amongst  others,  that  it  contained  no  words  binding  the 
party  who  was  to  demise. 

Secondly,  no  point  was  made  at  the  trial  as  to  the  agreement's  being  void  for 
uncertainty  ;  the  only  point  taken  was,  that  upon  the  terms  of  it  the  rent  became  duo 
in  [473]  January,  as  being  the  "usual  time  of  payment"  according  to  the  evidence. 
It  is  difficult  to  see  how  a  contract  of  this  nature  can  be  said  to  be  void  for  uncertainty. 
And  surely  it  may  be  explained  and  applied,  if  uncertain  or  ambiguous  in  its  terms, 
by  parol  evidence.  Here  the  document  e.xpiessly  refers  to  the  pai'ol  agreement  of 
the  parties,  when  it  speaks  of  the  usual  time  of  payment  "as  agreed  upon."  It  is 
plain  that  the  "customary  time  of  entry  "  referred  to  the  custom  of  the  country,  the 
"  usual  time  of  payment "  to  the  time  when  the  rents  were  ra.ule  payable  on  the 
plaintitl's'  estate.  'I  hen  the  suljsequent  acts  of  the  parties,  especially  the  signing  l)y 
Jones  of  the  pajiei'  of  the  -'ird  of  October,  after  ex[iress  intimation  that  another  year's 
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rent  had  become  due,  were  ample  evidence  to  go  to  the  jury  that  the  conti'act  was  for 
payment  of  the  year's  rent  at  Michaelmas;  and  no  complaint  is  made  that  the  jury 
aime  to  a  wrong  conclusion  on  the  facts. 

Lastly,  the  giving  of  the  warrant  of  attorney  was  not  an  act  of  bankruptcy.  The 
procin-ing  by  a  "party  of  his  goods  to  be  taken  in  execution  imports  that  it  is  a  pro- 
ceedin"  orifinaling  with  and  initiated  by  himself;  whereas  here  the  warrant  of  attorney 
was  given  under  the  strongest  pressure.  The  words  of  the  6  Geo.  4,  c.  16,  s.  3,  are, 
"If  any  trader  shall  depart  this  realm,  &c.,  or  sutler  himself  to  be  arrested  for  any 
debt  not  due,  or  yield  himself  to  prison,  or  suffer  himself  to  be  outlawed,  or  procure 
himself  to  be  arrested,  or  his  goods,  money,  or  chattels  to  be  attached,  sequestered, 
or  taken  in  execution,"  &c.  :  the  word  "  procure  "  being  rendered  even  stronger  by  its 
juxtaposition  with  other  words  importing  a  submission  by  the  trader  to  the  acts  of 
others.  The  procuring,  which  is  thereby  made  an  act  of  bankruptcy,  is  an  act  in  the 
nature  of  a  fraudulent  preference  :  Hall  v.  Wallace  (7  M.  &  W.  353).  No  act  sub- 
mitted to  by  the  trader  on  pressure  of  a  creditor  can  possibly  be  deemed  a  procure- 
ment by  him. 

[474]  Kelly,  Chilton,  and  Townsend,  in  support  of  the  rule.  First,  the  paper 
signed  on  the  31st  January,  1840,  is  a  lease,  and  not  a  mere  agreement  for  a  future 
demise.  It  is  not  the  less  a  lease  because  the  interest  is  to  commence  in  futuro.  It 
is  said  it  contains  no  words  binding  on  the  lessors ;  but  the  instrument  is  executed 
by  them  through  their  agent.  If  Jones  thereby  agrees  to  take  as  tenant,  the  plain- 
tiff's, by  signing  it,  agree  to  let  to  him.  Would  not  an  agreement  in  like  terms,  for 
the  purchase  of  goods,  import  a  sale?  Clayton  v.  BurteiisJiaw  was  quite  a  different 
case ;  there  the  agreement  was  one  purporting  to  be  made  by  two  parties,  but  was 
executed  by  one  only,  the  proposed  tenant.  As  Best,  C.  J.,  says,  in  IFright  v.  Tirzevant 
(Moo.  &  Mai.  232),  "The  landlord,  by  agreeing  to  accept  the  rent,  agrees  to  the 
equivalent  for  that  rent,  in  other  words,  consents  to  demise :  no  particular  form  of 
words  is  necessary  for  the  purpose."  It  is  clear  that  the  parties  to  this  agreement 
meant  that  Jones  should  thereby  become  tenant  on  the  day  referred  to.  With  respect 
to  the  clause  as  to  laying  out  money  in  improvements,  there  is  nothing  to  shew  that 
this  was  to  be  done  before  the  commencement  of  the  tenancy ;  the  stipulation,  that 
the  cartage  of  materials  should  be  done  by  Jones,  rather  points  the  other  way. 
This  instrument  has  all  the  requisites  of  a  lease,  as  stated  in  Bac.  Abr.,  Leases,  (K.), 
viz.,  the  amount  of  rent,  and,  by  reference,  the  commencement  and  extent  of  the 
term  ;  and  there  is  no  suggestion  that  any  more  formal  instrument  of  demise  was  to 
be  executed  afterwards.  [They  cited  Poole  v.  Bentkij  (12  East,  168).]  But  if  there 
was  no  actual  demise  by  this  agreement,  how  could  this  action  lie  against  the  sheriff', 
for  the  entry  was  clearly  under  it  1 

But,  secondly,  the  agreement,  as  to  the  time  for  payment  of  the  rent,  is  uncertain 
and  void ;  or,  if  not,  it  is  to  be  construed  as  if  it  were  silent  as  to  the  time  of  pay- 
ment, in  which  case  the  law  comes  in,  and  applies  it  to  the  [475]  end  of  the  year  from 
the  time  of  entry.  Under  this  agreement  the  rent  is  clearly  payable  only  once  a  year, 
and  therefore  it  is  immaterial  how  the  tenant  has  in  fact  paid  :  the  conduct  of  the 
parties  could  not  give  a  meaning  to  the  written  contract.  But,  at  all  events,  such  an 
instrument  cannot  be  construed  by  reference  to  the  times  of  payment  usual  on  the 
estates  of  the  particular  landlord  ;  if  any  evidence  be  admitted  to  explain  it,  it  should 
be  that  of  the  custom  of  the  country  generally.  Nor  can  the  legal  operation  of  it  be 
to  give  a  forehand  rent,  unless  by  express  stipulation,  or  necessary  implication  from 
its  terms.  And  this  is  only  an  agreement  that  the  rent  shall  be  paid — not  that  it 
shall  become  payable — at  the  usual  time. 

Lastly,  the  giving  of  the  warrant  of  attorney  was  an  act  of  bankruptcy.  And  this 
question  is  open  on  the  third  count  as  well  as  on  the  second.  There  is  a  general  verdict 
for  genei-al  damages.  At  all  events,  it  would  go  to  reduce  the  damages  to  a  nominal 
amount  on  both  counts  ;  for  if  there  was  an  actof  bankruptcy  with  the  plaintiff's'  know- 
ledge, surely  they  can  recover  no  damages  for  the  delay  complained  of.  Then  this  is  an 
act  of  bankruptcy,  by  procuring  the  goods  to  be  taken  in  execution.  The  trader  does 
give  a  fraudulent  preference,  when  he  gives  a  warrant  of  attorney  and  a  judgment  for 
money  not  then  due,  with  the  secret  stipulation  that  it  shall  be  enforced  so  as  to  give 
it  priority  over  the  executions  of  other  creditors.  When  he  so  adopts  the  act  of  the 
other  paities,  it  becomes  a  procuring,  as  much  as  if  he  made  a  voluntary  conveyance 
which  was  brought  to  him  ready  drawn  and  engrossed.     If  be  voluntarily  act  on  the 
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suggestion  of  another  in  giving  such  an  instrument,  that  is  sufficicTit ;  and  Ihc  necessary 
consequence  of  such  an  act  is  to  defeat  and  ilelay  the  rest  of  his  creditors, 

Lord  Abinger,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
The  case  has  been  very  fully  argued  and  investigated,  and  I  am  prepared,  on  all  the 
points  which  have  [476]  been  discussed,  to  give  my  judgment  against  the  defendant. 
[His  Lordship  stated  the  tirst  count  of  the  declaration,  and  the  pleas  to  th.-it  count, 
and  proceeded  :]  That  Thomas  Jones  held  under  a  demise  is  clear,  whichever  way 
we  view  the  document  of  the  31st  January,  1840.  The  first  question  is,  whether  that 
document  is  a  lease,  and  requires  a  stamp  accordingly.  There  may  be  many  things 
about  which  the  parties  may  enter  in  such  a  case  into  a  written  agreement,  without 
its  being  a  demise,  taking  it  for  granted  that  a  demise  already  exists,  or  will  exist. 
For  e.xample,  the  one  party  may  agree  to  lav  out  money  on  the  premises,  in  considera- 
tion that  the  other  will  agree  that  he  shall  thereafter  become  tenant.  This  paper 
clearly  refers  to  some  parol  agreement  between  the  parties,  containing  some  other 
stipulations.  Where  the  parties  sign  an  agreement  containing  all  the  particulars  of  a 
demise,  it  may  no  doubt  be  considered  as  imparting  a  present  interest,  though  it 
contains  words  of  agreement  on  the  part  of  one  of  them  only.  But  that  is  where  it 
contains  all  the  terras  of  the  demise,  which  is  not  the  case  here.  There  is  no  state- 
ment of  the  commencement  or  duration  of  the  tenancy — no  stipulation  that  the  party 
shall  occupy  for  a  year  or  a  longer  period :  nothing  more  than  a  legal  inference,  that, 
if  he  occupies  for  a  year,  he  must  pay  rent  at  the  rate  therein  mentioned. 

The  second  objection  is,  that  this  document  does,  in  point  of  law,  import  a  time 
for  payment  of  the  rent,  namely,  at  the  end  of  the  year,  computing  if  from  the  time 
of  entry.  But  there  is  no  legal  necessity  that  lent  should  be  paid  at  the  end  of  the 
year.  Again,  it  is  argued  that  Barker's  statement  to  Jones  does  not  involve  any 
statement  of  the  time  when  the  rent  became  payable,  and  that  at  all  events  we  must 
so  construe  the  agreement  as  to  make  it  payable  on  the  Sth  of  January,  that  being 
the  usual  time  of  actual  payment.  Such  are  not  the  terms  of  the  document  itself ; 
but  it  is  said  the  parol  agreement  between  the  parties  must  be  taken  to  have  had 
reference  to  the  audit-day.  [477]  Looking  at  the  whole  of  the  transaction,  I  di'aw 
the  contrary  conclusion.  It  must  in  reason  be  supposed  that  the  rent  was  to  become 
due  before  the  audit-day.  If  Jones  did  not  understand  that  at  the  time  when  he 
signed  this  agreement,  then  look  at  his  conduct  afterwards.  It  is  clear  he  acted  on  the 
understanding  that  the  3'ear's  rent  was  due  in  September,  when,  on  the  3rd  of  October, 
being  expressly  reminded  that  a  year's  rent  had  become  due,  he  made  an  arrangement 
with  l^arker  for  paying  it  oft'  before  Christmas.  There  is,  therefore,  abundant  evidence, 
that,  either  by  the  original  agreement,  or  by  some  parol  agreement  subsequently,  the 
time  at  which  the  rent  should  become  payable  was  fixed  at  Michaelmas-day,  and  that 
this  was  acceded  to  by  the  tenant. 

The  last  question  is  as  to  the  alleged  act  of  bankruptcy.  Now  that  must  depend 
on  the  words  of  the  statute.  The  words  are,  "If  any  trader  shall  procure  himself  to 
be  arrested,  or  his  goods,  money,  or  chattels  to  be  attached,  sequestei'ed,  or  taken  in 
execution,  &c.,  with  intent  thereby  to  defeat  or  delay  his  creditors,"  &c.  That  means 
an  intent  on  his  part  to  defeat  or  delay  his  creditors.  The  pi'ovision  is  founded 
on  what  was  already  the  established  law  in  consimili  casu,  with  respect  to  a  fraudulent 
preference.  It  is  one  of  the  modes  of  conveyance  which  are  to  constitute  acts  of 
bankruptcy.  It  might  as  well  be  said  that  any  step  which  a  defendant  voliuitarily 
takes  in  a  cause  is  a  procuring  of  the  judgment  and  execution  against  him,  as  that 
the  giving  of  this  warrant  of  attorney,  and  the  entering  up  of  judgment  upon  it,  was 
a  procuring  by  this  man  of  his  goods  to  be  taken  in  execution.  Nobody  ever  considered 
that  the  remote  cause  of  the  execution,  namely,  the  giving  of  the  judgment,  is  the 
act  of  bankruptcy.  There  was  no  fraud  in  Jones's  conduct  in  giving  the  warrant  of 
attorney  ;  on  the  contrary,  it  was  an  honest  and  proper  act,  done  to  secui-e  his  landlord 
from  loss;  and  it  was  done  at  the  instance  of  and  under  pressure  from  the  landlord. 
I  am  clearly  [478]  of  opinion  that  such  an  act  does  not  constitute  an  act  of 
bankruptcy. 

With  respect  to  the  third  count,  that  stands  on  a  difTerent  ground,  and  would  be 
supported  even  though  all  these  objections  were  valid.  The  plaintifts  are  therefore 
entitled  to  recover,  and  to  sustain  their  veidict  to  its  whole  extent :  the  only  question 
is,  whether  there  should  not  be  a  remititur  of  the  damages  as  to  one  of  the  two  latter 
counts  of  the  declaration  ;  that,  however,  is  a  matter  with  wliich  we  have  now  nothing 
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to  do.     On  the  wliolo,  ihorefore,  I  am  clearly  of  opinion  that  this  iiile  ought  to  be 
discharged. 

Aliikksun,  B.  I  am  of  the  same  opinion  on  all  the  points.  The  first  question 
on  which  we  have  to  decide  is,  whether  this  memorandum,  stamped  as  it  was,  was 
properly  received  in  evidence  as  an  agreement.  The  next  is,  whether,  upon  the 
proper  construction  of  the  agreement  and  the  parol  evidence  together,  the  rent  was  a 
forehand  rent  payable  in  September.  And  the  third  is,  whether  the  act  of  executing 
the  warrant  of  attorney  was  an  act  of  bankruptcy. 

Now,  with  respect  to  the  first  question,  the  rule  which  is  laid  down  in  all  the 
cases  is,  that  you  must  look  at  the  whole  of  the  instrument,  to  judge  of  the  intention 
of  the  parties  as  declared  by  the  words  of  it,  for  the  purpose  of  seeing  whether  it  is 
an  agreement  or  a  lease.  And,  looking  at  the  whole  of  this  instrument,  it  appears  to 
me  that  it  was  not  intended  to  give  an  immediate  right  to  the  party  to  be  from  that 
moment,  and  before  the  execution  of  any  lease,  a  tenant  from  a  future  day,  but  that 
the  true  constriction  of  the  instrument  is,  an  agreement  between  the  parties  that  at 
a  future  time  one  of  them  shall  become  the  tenant,  provided  certain  things  are  inter- 
mediately done  by  the  landlord  or  his  agent,  so  as  to  put  the  premises  into  a  certain 
state,  which  the  agreement  describes.  Then,  it  being  shewn  that  this  agreement  has 
been  performed,  and  that  the  [479]  tenant  is  occupying  the  land,  the  terms  of  the 
agreement,  coupled  with  his  occupation,  make  him  a  tenant  upon  the  conditions 
specified  as  the  terms  of  the  future  lease.  Where,  indeed,  by  an  agreement  of  this 
sort,  one  person  agrees  to  take  certain  premises  at  a  certain  rent  from  a  certain  time, 
aTul  both  parties  sign  the  paper ;  looking  at  the  whole  of  such  an  instrument  together, 
nobody  can  doubt,  that,  though  it  contain  no  words  of  demise  by  the  party  who 
signs  it  as  landlord,  such  an  in.strument  would  amount  to  a  lease,  because  you  cannot 
give  ett'ect  to  the  signature,  unless  by  supposing  that  there  is  an  implied  agreement  to 
demise,  besides  the  express  words  by  which  the  tenant  agrees  to  take.  But  here  there 
are  words  in  the  agreement  which  fully  account  for  the  signature  of  the  landlord  in 
a  totally  different  and  more  obvious  way,  viz.,  that,  before  the  party  agreed  to  liecome 
the  tenant,  the  landlord  had  agreed  to  do  ceitain  things.  In  the  other  case  there  is 
no  reason  for  the  landlord's  signature  except  for  the  purpose  of  demising ;  here  there 
is.  It  appears  to  me,  therefoi'e,  that  there  is  an  obvious  distinction  between  the  two 
cases,  and  that,  upon  the  whole,  this  instrument  is  not  an  agreement  of  demise,  but  it 
is  an  agi-eement  that  there  shall  be,  under  certain  circumstances,  at  some  future  time, 
if  certain  things  be  done,  a  demise  ;  it  is  an  agreement  betueen  the  parties,  the  terms 
of  which,  undoubtedly,  were  to  regulate  the  future  tenancy,  if  a  future  tenancy  should 
exist.  Then  the  next  question  is,  whether,  if  it  be  shewn  that  there  was  a  demise 
afterwards,  (which  there  was,  by  the  occupation  of  the  party,  coupled  with  the  other 
circumstances),  the  rent  was  or  was  not  a  forehand  rent.  Now  it  is  perfectly  clear, 
from  all  the  circumstances  of  the  case,  that  a  forehand  rent  was  in  fact  paid,  because 
the  tenant  has  paid  his  rent  uniformly  on  the  audit^day,  on  the  11th  January,  the 
tenancy  commencing  on  the  12th  of  May;  and  the  onl_v  question  made  at  the  trial 
was,  whether  that  forehand  rent  was  due  at  January,  or  in  the  September  preceding. 
Now,  that  question  being  .so,  [480]  and  it  being  indisputable  upon  all  the  circum- 
stances of  the  case  that  there  was  a  foi'ehand  rent,  very  slight  evidence  would  justify 
the  jui-y  in  coming  to  the  conclusion  that  that  forehand  leiit  was  due  at  Michaelmas  ; 
and  in  this  case,  by  the  declaration  of  the  tenant  himself,  in  his  own  handwriting,  he 
admitted  that  the  rent  was  due  at  Michaelmas.  The  jury,  accordingly,  have  found 
that  such  was  the  agreement,  and  it  appears  to  me  they  have  found  according  to  all 
the  reasonable  evidence  in  the  cause. 

The  only  remaining  question  is  as  to  the  act  of  bankruptcy.  Now  the  facts  appear 
to  be,  that  this  warrant  of  attorney  was  signed  by  a  party  who  was  at  that  time 
nidebted  in  a  sum  of  £160;  that,  this  sum  being  then  due,  he  agreed  to  give  a 
warrant  of  attorney  for  that  amount,  and  also  for  the  amount  of  the  current  year's 
rent,  which  would  become  due  in  September :  he  did  it  reluctantly,  and  on  the  strong 
pressure  of  the  agent  of  the  landlord,  present  at  the  time ;  and  he  did  it  under  a 
stipulation  that  the  warrant  should  not  l)e  unnecessarily  put  in  force.  How  can  we 
say  that  this  is  a  procuring  of  his  goods  to  be  taken  in  execution  1  The  act  of  Parlia- 
ment speaks  of  two  diflFerent  classes  of  acts  of  bankruptcy;  one  is  by  the  party's 
suffering,  the  other  by  his  procuring,  certain  acts  to  be  done.  Surely  this  is  only 
sutienng;  it  cannot  be  procuring,  because  a  person's  procuring  his  goods  to  be  taken 
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in  execution  means  that  the  initiative  conies  from  him — he  is  the  person  who  begins 
to  procure— who  initiates  the  proceeding,  and  causes  the  thing  to  be  done,  in  the 
ordinary  sense  of  the  word.  We  should  make  no  distinction  between  a  party's 
siitlering  and  procuring,  if  wo  were  to  say  that  the  doing  an  act  of  this  kind  was  pro- 
curing ;  it  can  be  nothing  more  than  suffciing.  It  seems  to  me  that  the  matter  is 
really  too  clear  for  argument. 

GuRNEY,  B.,  concurred. 

Eule  discharged. 

[481]  DowNEs  AND  Another  v.  William  Green.  E.xch.  of  Pleas.  Jan.  -J-i, 
1844. — Debt  on  a  bond  given  by  the  defendant  to  the  plaintitl's,  in  the  penal  sum 
of  £700,  conditioned  for  payment  of  £350,  with  interest  at  £5  per  cent,  per 
annum,  hy  certain  instalments,  and  also  for  payment,  during  such  time  as  the 
£3-50  and  interest,  or  any  part  thereof,  remained  unpaid,  of  the  annual  [jremium 
of  261.  2s.  8d.,  payable  on  a  policy  of  assui'ance  on  life  for  £800,  deposited  as  a 
collateral  security  for  the  repayment  of  the  £350  and  interest,  and  all  costs  to 
be  incurred  enforcing  performance  of  the  bond  ;  with  a  proviso  that  the  monies 
to  be  ultimately  recove?'able  on  the  bond  should  not  exceed  £500.  Breach,  non- 
payment of  the  £350.  Plea,  setting  out  the  condition  of  the  bond  on  oyer,  and 
alleging  that,  at  the  time  of  making  it,  it  was  corruptly  agreed  between  the 
plaintiffs  and  the  defendant,  that  the  plaintiffs  should  lend  the  defendant  £350, 
to  be  repaid  by  instalments,  with  £5  pei'  cent,  interest,  being  the  monies  of  a  life 
insurance  company,  of  which  the  plaintiffs  were  membei's,  and  that  the  defendant 
should  insure  his  life  with  that  company  for  £800,  at  an  annual  premium  of 
261.  2s.  Sd.,  (the  same  being  a  larger  sum  than  was  necessary  to  secure  the 
repayment  of  the  £350),  and  should  deposit  the  policy  with  the  plaintiffs  as  a 
collateral  security  for  the  repayment  of  the  £350  and  interest.  The  plea  then 
averred,  that,  in  pursuance  and  part  performance  of  such  corrupt  contract,  the 
defendant  effected  the  policy  of  insurance  for  £800,  for  the  benefit  of  the  insur- 
ance company,  executed  the  bond  in  question,  and  deposited  the  policy  with  the 
plaintiffs  as  a  collatei-al  security  ;  and  that  the  interest  on  the  £350,  together 
with  the  premium  payable  on  the  policy,  exceeded  the  I'ate  of  £5  for  the  forbearing 
of  £100  for  a  year,  against  the  form  of  the  statute,  whereby  the  Iwnd  was  void  : — 
Held,  that  the  contract  stated  in  the  plea  was  not  usurious,  and  that  the  plea 
was  bad  in  substance. 

[S.  G.  13  L.  J.  Ex.  159 ;  8  Jur.  899.] 

Debt  on  a  joint  and  several  bond  given  by  the  defendant  and  Mary  Green,  as 
sureties  for  one  Frederick  Green,  to  the  plaintiHs  and  two  other  persons  since  deceased, 
of  the  names  of  Shaw  and  Balmanno,  in  the  penal  sum  of  £700,  conditioned  for  the 
payment  by  the  defendant  of  £350,  with  interest  thereon  at  £5  per  cent,  per  ainiuni, 
by  certain  instalments,  and  also  for  the  payment,  during  such  time  as  the  said  sum  of 
£350  and  interest,  or  any  pait  thereof,  should  remain  unpaid,  of  the  annual  premium 
of  2G1.  2s.  8d.,  payable  on  a  policy  of  assurance  for  £800,  deposited  as  a  collateral 
security  for  the  repayment  of  the  £350  and  interest,  and  of  all  costs  and  expenses 
which  should  be  incurred  in  enforcing  performance  of  the  bond  :  with  a  proviso,  that 
the  monies  intended  to  be  ultimately  recoverable  thereon  should  not  exceed  £500. 
Breach,  nonpayment  of  the  principal  sum  of  £350. 

The  plea  set  out  the  condition  of  the  bond  on  oyer  as  follows : — "Whereas  the 
said  Frederick  Green,  having  occasion  for  the  sum  of  £350,  hath  .ipplied  to  the  said 
John  Shaw,  Chailes  Downes,  Alexander  Balmanno,  and  Edward  Boyd,  to  lend  him 
the  same,  which  they  have  agreed  to  do,  upon  tiie  said  Frederick  Green,  together 
with  the  said  [482]  William  Green  and  Mary  Green,  as  his  sureties,  entering  into 
this  present  bond  or  obligation  in  the  above-mentioned  penalty,  for  securing  the  due 
payment  of  the  said  principal  sum  of  £350  and  interest  thereon  as  hereinafter  men- 
tioned, and  also  the  payment  of  the  annual  premium  and  premiums  which  shall 
become  due  on  a  certain  policy  of  insurance  on  the  life  of  him  the  said  i'Vederick 
Green,  under  the  hands  of  three  of  the  directors  of  the  United  Kingdom  Life  Assur 
ance  Company,  in  the  sum  of  £800,  being  No.  153,  and  dated  ^the  3rd  day  of  July 
instant,  as  hereinafter  mentioned,  and  upon  the  said  Frederick  Green  depositing  with 
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the  saiil  John  Shaw,  Charles  Dowiies,  Alexanflor  Ealmanno,  and  Edward  Boyd,  the 
Siiid  policy  of  assiinuicc,  as  a  collateral  security  for  the  lepayment  of  the  said  sura  of 
£350,  and  interest,  and  all  costs,  charges,  and  expenses,  which  the  said  John  Shaw, 
Charles  Downes,  Alexander  Balmanno,  and   Edward   Boyd,   or  any  of  them,   their 
or  any  of  their  executors,  administrators,  or  assigns,  may  from  time  to  time  incur 
or  expend  in  enforcing  the   performance  of  this   present  bond  or  obligation  :  Now 
therefore  the  condition  of  the  above-written  obligation  is  such,  that,  if  the  above- 
bonnden  Frederick  Green,  his  heirs,  executors,  or  administrators,  shall  and  do  well 
and    truly    pay   or   cause   to   be   paid   to    the   said   John    Shaw,    Charles    Downes, 
Alexander  Balmanno,  and   Edward   Boyd,  the  said  sum  of  £350  of  lawful  money 
of  Great  Ikitain,   together  with  interest,   half-yearly,   for  the  same,  at  the  rate  of 
£5  for  £100  by  the  year,  by  instalments,  in  manner  following ;  that  is  to  say,  the 
sum  of  £50,  part  of  the  said  principal  money,  to  be  paid  yeaily,  on  the  10th  day 
of  July,  in  every  year,  with  interest,  at  the  rate  aforesaid,  on  the  said  sum  of  £350, 
or  such  part  thereof  as  shall,  at  the  lespective  times  of  payment  of  the  said  interest, 
remain  unpaid,  on  the  10th  day  of  July  and  on  the  lOth  day  of  January  in  every 
year,  until  the  whole  of  the  said  sum  of  £350  and  interest  shall  be  fully  paid  and 
satisfied  ;  the  first  payment  thereof  to  be  made  on  the   10th  day  of  July  in  the  year 
[483]  1836,  without  any  deduction  or  abatement  whatsoever;  and  also  shall  and  do 
pay  or  cause  to  be  paid  yearly  and  every  j'ear  during  such  time  as  the  said  principal 
sum  of  £350,  or  any  part  thereof,  or  the  interest  of  the  said  principal  sum,  or  any 
part  thereof,  shall  remain  unpaid,  the  annual  premium  and  premiums  of  261.  2s.  8d., 
payable  on  the  said  policy  of  assurance,  for  keeping  the  same  on  foot,  as  and  when  the 
same  shall  become  due  and  payable,  then  this  obligation  to  be  void  and  of  none  efTect. 
But  if  default  shall  he  made  in  any  part  of  the  condition  above  written,  then  the  same 
to  be  and  remain  in  full  force  and  virtue  :  provided  always,  that  the  monies  intended 
to  be  ultimately  recoverable  under  the  present  obligation  shall  not  exceed  the  sum  of 
£500  : " — which  being  heard  and  read,  the  defendant  says,  that  before  and  at  the 
time  of  the  making  of  the  said  supposed  writing  obligatory  in  the  declaration  men- 
tioned, and  in  the  lifetime  of  the  said  Shaw  and  Balmanno,  since  deceased,  each  and 
every  of  them  the  said  Shaw  and  Balmanno  and  the  plaintiffs  was  a  member  of  a 
certain  Life  Assurance  Company,  to  wit,  the  United  Kingdom  Assurance  Company  : 
And  the  defendant  in  fact  further  saith,  that,  before  the  making  of  the  said  supposed 
writing  obligatory,  and  in  the  lifetime  of  the  said  Shaw  and  Balmanno,  since  deceased, 
to  wit,  on  &c.,  it  was  corruptly,  and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between  the  said  Frederick  Green  and  the  said  Shaw 
and  Balmanno  and  the  plaintiffs,  that  they  the  said  Shaw  and  Balmanno  and  the 
plaintiffs  should  lend  and  advance  to  the  said  PVederick  Green  a  certain  sum  of  money, 
to  wit,  the  sum  of  £350,  (the  same  then  being  the  proper  monies  of  the  said  United 
Kingdom  Life  Assurance  Company,  whereof  each  and  every  of  them  the  said  Shaw 
and  Balmanno  and  the  plaintiffs  then  was  a  member) ;  and  that  they  the  said  Shaw 
and  Balmanno  and  the  plaintiffs  should  forbear  and  give  days  of  payment  of  the  said 
sum  of  £350,  and  interest  thereon,  from  the  time  [484]  of  lending  and  advancing  the 
same,  in  manner  and  until  and  upon  certain  other  times  following,  to  wit,  the  said 
sum  of  £350  to  l)e  paid  by  instalments  of  £50  yearly,  on  the  10th  day  of  July  iu 
every  year,  until  the  whole  should  be  fully  paid  ;  the  first  payment  thereof  to  be  made 
on  the  10th  day  of  July  in  the  year  1836  aforesaid,  and  the  interest  on  the  -said  sum 
of  £350,  or  such  part  thereof  as  should,  at  the  respective  times  of  payment  of  the  .said 
interest,  remain  unpaid,  at  the  rate  of  £5  for  £100  by  the  year,  to  be  paid  half-yearly, 
by  uistalments,  on  the  10th  day  of  July  and  on  the  10th  day  of  January  in  every 
year,  until  the  whole  of  the  said  sum  of  £350  and  interest  should  be  fully  paid  ;  the 
first  payment  thereof  to  be  made  on  the  said  10th  day  of  July  in  the  year"  1836  afore- 
said ;  and  that  the  said  Frederick  Green  should  effect  a  policy  of  assurance  on  the 
life  of  him  the  said  Frederick  Green  in  the  United  Kingdom  Life  Assurance  Company, 
whereof  each  and  every  of  them  the  said  Shaw  and  Balmanno  and  the  plaintiffs  then 
was  a  member  as  aforesaid,  iu  a  certain  other  sum  of  money,  to  wit,  the  sum  of  £800, 
at  a  certain  annual  premium  of  2G1.  2s.  Sd.  to  be  payable  thereon,  for  the  benefit  of 
the  said  United  Kingdom  Life  Assurance  Company,  whereof  each  and  every  of  them 
the  said  Shaw  and  Balmanno  and  the  plaintiffs  then  was  a  member  as  aforesaid,  for 
keeping  the  same  on  foot,  the  said  sum  of  £800  then  being  a  much  greater  sum,  to 
wit,  a  sum  greater  by  and  in  the  amount  of  £200,  than  was  necessary  for  securing 
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to  the  said  Sb.uv  ;unl  BulnuiiiiK)  and  the  plaintitl's,  to  wit,  as  tiustocs  for  theiiiselvos 
and  the  other  members  of  the  said  United  Kingdom  Life  Assnrance  Company  ;is 
hereinafter  mentioned,  the  sum  of  £350  and  interest  thereon  as  afoiesaid,  and  all 
costs,  charges,  and  expenses  to  be  by  them  reasonably  incurred  or  expended  in 
enforcing  the  performance  of  the  bond  oi-  obligation  by  the  said  agreement  sti{)ulated 
for  as  hereinafter  mentioned,  such  policy  to  be  under  the  hands  of  three  of  the  directors 
of  [485]  the  said  United  Kingdom  Life  Assurance  Company  ;  and  should  deposit  the 
said  policy  of  assurance  so  to  be  eftected  as  aforesaid  with  the  said  Shaw  and  Balmantio 
and  the  plaintiff's,  as  a  collateral  security  for  the  repayment  of  the  said  sum  of  £350 
and  interest,  and  all  costs,  chaiges,  and  expenses  which  the  said  Shaw  and  Balmanno 
and  the  plaintiti's,  or  any  of  them,  their  or  any  of  their  executors,  administrators,  or 
assigns,  might  from  time  to  time  incur  or  expend  in  enforcing  the  performance  of  the 
said  bond  or  obligation  by  the  said  agreement  stipulated  for  as  hereinafter  mentioned  ; 
and  that  the  said  F.  Green,  together  with  the  defendant  and  one  Mary  Green,  as  his 
sureties,  should  enter  into  a  certain  bond  or  obligation,  undei  their  seals,  to  the  said 
Shaw  and  Balmanno  and  the  plaintiff's,  to  wit,  as  trustees  for  themselves  and  the  other 
members  of  the  said  United  Kingdom  Life  Assurance  Company,  in  a  certain  penalty, 
to  wit,  of  £700,  (the  said  bond  or  obligation  being  subject  to  a  proviso  limiting  tlio 
money  to  be  ultimately  recoverable  thereupon  not  to  exceed  £500),  for  securing  the 
due  payment  by  the  said  F.  Green  of  the  said  principal  sum  of  £350  and  interest 
thereon  as  aforesaid,  and  also  the  paj'ment  by  the  said  F.  Gieen,  j'carly  and  every 
year,  of  the  annual  premium  and  premiums  of  2til.  2s.  8d.,  payable  and  which  should, 
during  such  time  as  the  said  principal  sum  of  £350,  or  any  part  thereof,  or  the  interest 
of  the  said  principal  sum  or  any  part  thereof,  should  remain  unpaid,  become  due  on 
the  said  policy  of  assurance  so  to  be  eff'ected  on  the  life  of  him  the  said  F.  Green  in 
the  said  sum  of  £800,  (the  same  then  being  so  greater  as  aforesaid),  for  keeping  the 
same  on  foot,  as  and  when  the  same  should  become  due  and  payable.  [The  plea  then 
averred  the  effecting  by  F.  Green  of  the  policy  of  assurance  for  £800,  dated  the  3rd 
of  July,  1834,  the  payment  by  him  of  the  first  annual  premium  of  2G1.  2s.  8d.  thereon, 
the  execution  of  the  bond  by  him  as  principal,  and  by  the  defendant  and  Mary  Green 
as  his  sui'eties,  and  the  depositing  of  the  [486]  policy  with  Shaw  and  Balmanno  and 
the  plaintiff's,  as  a  collateral  security  for  the  repayment  of  the  £350  and  interest,  &c.] 
And  the  defendant  in  fact  further  saith,  that  the  said  Shaw  and  Balmainio  and  the 
plaintiti's,  in  further  pursuance  of  the  .said  corrupt  and  unlawful  agreement,  did 
afterwards,  to  wit,  on  &c.,  lend  and  advance  to  the  said  F.  Green  the  said  sum  of 
£350,  (the  same  then  being  the  proper  monies  of  the  said  United  Kingdom  Life 
Assurance  Company,  whereof  each  and  every  of  them  the  said  Shaw  and  Balmanno 
and  the  plaintiff's  then  was  a  member  as  aforesaid),  to  be  so  forborne  and  given  days 
of  payment  for,  with  interest  thereon  as  aforesaid  ;  and  the  defendant  in  fact  further 
saith,  that  the  only  object  of  the  said  F.  Green  in  agiecing  as  aforesaid,  and  in  eff'ecting 
and  depositing  the  said  policy  of  assurance  so  eff'ected  by  him  in  the  said  sum  of 
£800,  (so  being  greater  as  aforesaid),  was  the  obtaining  of  the  said  loan  and  advance 
of  the  said  sum  of  £350,  as  the  said  Shaw  and  Balmanno  and  the  plaintiff's,  at  the 
several  times  of  the  said  agreement,  and  of  eff'ecting  and  depositing  the  said  policy 
as  aforesaid,  well  knew,  and  that  but  for  his  so  agreeing,  and  so  eff'ecting  and  deposit- 
ing the  said  policy,  the  said  Shaw  and  Balmanno  and  the  plaintiff's  would  not  have 
lent  or  advanced  the  said  sum  of  £350 ;  and  the  defendant  fiu-ther  saith,  that  the 
said  interest  on  the  said  sum  of  £350,  or  such  part  thereof  as  should,  at  the  respective 
times  of  payment  of  the  said  interest,  remain  unpaid,  at  the  rate  aforesaid,  so  agreed 
to  be  paid  by  the  said  F.  Green  to  the  said  Shaw  and  Balmanno  and  the  plaintiff's  for 
such  loan  and  forbearance  as  aforesaid,  and  so  seemed  as  aforesaid,  together  with  the 
annual  premium,  to  wit,  of  61.  10s.  8d.,  on  the  said  sum  of  £200,  parcel  of  the  said 
sum  of  £800,  so  being  the  excess  over  and  above  the  necessary  sura  for  securing  to 
the  said  Shaw  and  Balmanno  and  the  plaintiff's,  to  wit,  as  trustees  as  aforesaid,  the 
said  sum  of  £350  and  interest  thereon  as  aforesaid,  and  all  costs,  charges,  and  expenses 
to  be  by  [487]  them  reasonably  incurred  or  expended  in  enforcing  the  performance 
of  the  said  bond  or  obhgation  as  aforesaid,  .so  agreed  to  be  payable  for  the  l)eneHt  of 
the  said  United  Kingdom  Life  Assurance  Company,  whereof  each  and  every  of  them 
the  said  Shaw  and  Balmanno  and  the  plaintiff's  was  a  member  <is  aforesaid,  and  so 
secured  as  aforesaid  dining  such  time  as  the  said  principal  sum  of  £350,  or  any  part 
thereof,  or  the  interest  of  the  said  principal  sum  or  any  part  thereof,  should  remain 
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unpaid,  greatly  exceed  the  rate  of  £o  for  the  forbearing  of  £100  for  a  year,  contrary 
to  the  sUUiite  in  such  case  made  and  provided  ;  whereby  and  by  force  of  the  statute 
Ac.  the  said  supposed  writing  obligatory  was  and  is  wholly  void.     Verification. 

General  deiuurrer,  and  joinder. 

The  point  marked  for  argument  on  the  part  of  the  plaintifi'  was,  that  the  facts 
alleged  in  the  plea  do  not  amount  to  usury,  and  that  the  plea  does  not  shew  any 
illegal  contract  on  which  the  bond  was  given. 

Peacock,  in  support  of  the  demurrer,  was  stopped  by  the  Court. 

G.  T.  White,  in  support  of  the  plea.  The  contract  set  forth  in  the  plea  is  a  usurious 
contract,  and  the  bond  on  which  this  action  is  brought  is  therefore  void  by  the  stat. 
12  Ann.  st.  2,  c.  16,  s.  1.  The  money  which  is  to  be  ultimately  recovei'able  on  the 
bond  is  limited  to  £-500,  whereas  the  amount  of  the  policy  is  £800.  And  the  plea 
contains  an  averment,  which  overrides  the  whole  of  it;  that  Frederick  Green,  in 
pursuance  and  part  perfoimance  of  the  corrupt  and  unlawful  agreement,  effected  the 
policy  of  assuiance  on  his  life,  "  for  the  benefit  of  the  United  Kingdom  Life  Assurance 
Company."  [Parke,  B.  There  is  no  averment  in  the  plea,  nor  anything  equivalent  to 
it,  that  the  company  were  to  obtain  more  than  £5  per  cent.  The  words  [488]  "  for 
the  benefit  of  the  assurance  company "  apply  to  the  premium  ;  and  whatever  the 
amount  of  the  policy  may  be  makes  no  difference  in  the  case,  for  there  is  a  corresponding 
risk  or  obligation.]  The  plea  alleges  the  contract  to  have  been  corrupt  and  contrary 
to  the  statute.  [Parke,  B.  Then  your  argument  comes  to  this,  that  the  allegation 
that  the  contract  was  corrupt  necessarily  implies  that  the  company  were  to  have  a 
benefit  beyond  what  the  law  allows.  Lord  Abinger,  C.  B.  The  plea  sets  forth  the 
real  contract,  and  that  is  perfectly  legal,  and  untainted  with  usury.  The  plea  calls  it 
a  corrupt  agreement,  but  that  does  not  make  it  so.]  In  Bac.  Abr.,  Usury,  (C),  it  is 
said,  "  It  hath  been  resolved,  that  an  agreement  to  pay  double  the  sum  borrowed, 
or  other  penalty,  on  the  non-payment  of  the  principal  debt  at  a  certain  day,  is  not 
usurious,  because  it  is  in  the  power  of  the  borrower  wholly  to  discharge  himself  by 
repaying  the  principal  according  to  the  bargain.  But  if  it  were  originally  agreed  that 
the  principal  money  should  not  be  paid  at  the  time  appointed,  and  that  such  clause 
was  inserted  only  with  an  intent  to  evade  the  statute,  the  whole  contract  is  void  ;  for 
the  construction  of  cases  of  this  nature  must  be  governed  by  the  ciicumstances  of 
the  whole  matter,  from  which  the  intention  of  the  parties  will  appear  in  the  making 
of  the  bargain,  which,  if  it  was  in  truth  usurious,  is  void,  however  it  may  be  disguised 
by  a  specious  assurance."  So,  in  Sheppard's  Touchstone,  by  Preston,  62  : — "  If  a  man 
desire  to  borrow  of  me  £100  for  a  year,  and  I  am  content  to  let  him  have  it  for  the 
use  of  £8,  [the  rate  of  interest  being  then  £8],  but  withal  I  compel  him  to  take  a  lease 
of  me  of  a  house  at  £60  rent,  which  in  truth  is  worth  but  £30,  this  contract  is 
usurious,  and  thei'efore  the  assurances  thereupon  are  made  void."  Wherever  more 
than  £.5  per  cent,  is  taken,  if  the  substance  of  the  contract  be  a  borrowing  and  lending, 
a  slight  colourable  contingency  will  not  take  the  case  out  of  the  operation  of  the 
statute  of  [489]  usury  :  Itichimh  v.  Biown  (Cowp.  770).  In  Le  Blanc  v.  Harrison 
(Holt,  706),  the  action  was  in  trover  by  the  assignees  of  a  bankrupt  for  silk.  It 
appeared  that  the  bankrupt,  having  borrowed  from  the  defendant  a  large  sum  of 
money  for  a  quarter  of  a  year,  was  to  give  him  £6  for  every  £100  for  that  quarter, 
for  the  use  of  a  warehouse.  The  question  at  the  trial  was,  whether  this  contract  was 
usurious,  and  the  jury  having  found  a  verdict  for  the  defendant,  a  new  trial  was  moved 
for,  on  the  ground  that  the  verdict  was  against  law.  Holt,  C.  J.,  said,  that,  upon  a 
motion  for  a  new  trial,  he  would  not  grant  it  in  a  case  where  the  verdict  was  against 
evidence  ;  but  that  he  thought  it  was  a  wrong  verdict.  Bedo  v.  Sanderson  (Cro.  Jac.  4i0) 
was  an  information  for  usury  in  this  Court,  alleging  a  conupt  bargain  for  the  use  and 
occupation  of  a  house  from  Midsummer  to  Michaelmas,  U  Jac,  £1-5,  "  et  pro  absentione 
et  detentione  solutionis  £1000  "from  the  16th  of  April  1614  for  six  months  next 
following,  £50,  "  ubi  revera  predict,  messuagium  adtunc  valebatdimittendo  per  annum 
£20  et  non  ultra."  It  was  objected  for  the  defendant,  first,  that  the  bargain  was  not 
shewn  with  certainty,  but  generally  "  per  viam  corrupts  bargan.,"  &c.  ;  and  secondly, 
that  It  was  not  shewn  that  the  house  was  not  worth  above  £20  at  the  time  of  the 
bargain.  The  Court,  however,  gave  judgment  for  the  plaintiff.  [Parke,  B.  That 
was  the  case  of  an  information  under  a  statute,  in  which  the  same  particularity  is  not 
required  as  in  a  plea.]  In  Wright  v.  JVheekr  (1  Campb.  16.5,  n.),  where  a  sum  of  £1000 
was  lent  on  bond,  conditioned  for  repayment  of  it  with  lawful  interest,  and  the  defen- 
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(Jaiit  ;ilso  aj^recd  to  give  the  plaiiililV  ;i  salary  of  £50  a  year,  it  not  being  intemicil  that 
lie  should  iiorfoim  any  service  for  it,  and  the  agreement  being  a  mere  shift  to  give 
£10  per  cent,  interest  on  the  money  lent,  the  Court  held  the  contract  to  be  usurious, 
and  that  no  action  could  be  maintained  upon  the  bond.  [He  referred  also  to  [490] 
Smedhy  V.  ]iohi;rts  (2  Campb.  607),  Doe  d.  Tdford  v.  Oliamburs  (i  Campb.  1),  I.ouc  v. 
JVaUcr  (2  Dougl.  736),  ScotI  v.  Brest  (2  T.  R.  238),  and  Du  d.  Grimes  v.  Gooch  (3  B. 
&  Aid.  664),  as  authorities  to  the  same  efl'ect.] 

But,  secondly,  this  is  a  wagering  policy  on  the  life  of  Frederick  Green,  and  as  such 
is  void  under  the  stat.  14  Geo.  3,  c.  48;  and  the  effect  of  it  is  to  taint  the  whole 
contract  with  illegality.  The  authorities  on  this  subject  are  collected  in  Park  on 
Insurance,  8th  edit.  p.  917-922;  and  Marshall  on  Insurance,  3rd  edit.  p.  777. 

Lord  Aiungek,  G.  B.  I  am  of  opinion  that  neither  of  Ihc  objections  taken  to  the 
validity  of  this  contract  ought  to  prevail.  With  respect  to  the  first,  I  believe  there  is 
no  case  in  which  any  thing  new  is  to  be  found  on  this  subject  since  the  case  of  Tlic 
Earl  of  Chesterfield  v.  Jansen  (1  Wils.  286),  in  which  the  whole  law  of  usury  was  fully 
discussed  and  considered.  In  that  case  it  was  well  said  by  Lord  Mansfield,  then 
Solicitor-General,  in  argument,  that  a  bargain  upon  a  hazard  is  not  within  the  Statute 
of  Usury  ;  and  so  it  was  held  by  all  the  learned  judges  who  determined  that  case. 
We  cannot  presume  that  this  agreement  was  corruptly  or  unlawfully  made,  and  there 
is  nothing  in  the  plea  to  shew  that  the  intention  of  the  plaintiti's,  in  requiring  the 
execution  of  the  policy  of  insurance,  was  to  get  more  than  a  legal  rate  of  interest  for 
their  monej'.  It  appears  to  me  that  it  is  not  usurious  for  an  insurance  company  to 
take,  by  way  of  collateral  security  for  a  loan  made  by  them  upon  a  bond,  a  life  policy 
effected  in  their  own  office,  to  a  greater  amount  than  is  necessary  to  secure  the  repay- 
ment of  the  loan.  If  the  plea  had  alleged  that  the  amount  of  the  premium,  after 
allowing  for  the  risk,  had,  together  with  the  interest  payable  on  the  money  borrowed, 
exceeded  £5  per  cent.,  that  would  have  raised  a  question  fit  to  be  left  to  a  jury  to 
de-[491]-termine  :  but  the  contract  stated  in  the  plea  is  quite  otherwise  ;  the  insurance 
effected  on  the  life  of  Frederick  Green  is  for  his  own  benefit,  rather  than  that  ot  the 
insurance  company,  who  have  a  risk  in  proportion  to  its  amount,  and  must  pay  the 
£800  on  his  death,  however  soon  it  may  happen.  I  think,  therefore,  that  this 
transaction  clearly  was  not  usurious,  and  that  the  plea  is  bad. 

Parke,  B.  I  agree  with  my  Lord  in  thinking  that  this  plea  is  bad  in  sul)stance. 
There  is  no  statement  in  it  equivalent  to  an  allegation  that  more  than  £5  per  cent, 
was  to  be  reserved  on  the  loan  of  money. 

Alderson,  B.  I  am  of  the  same  opinion.  Where  an  agreement  for  the  loan  of 
money  is  subject  to  a  risk,  so  that  the  lender  may  make  more  or  less  than  £5  per  cent., 
I  think  it  is  not  usurious.  Here  the  contract  is  in  efl'ect  this  :  the  company  agree  to 
lend  £350  on  a  personal  bond,  but  stipulate  that  the  boirower  shall  insure  his  life  in 
their  office,  and  deposit  the  policy  with  them  as  acollatei'al  security.  That  is  a  contract 
which  may  be  prejudicial  or  may  be  beneficial  to  the  office,  and  which  does  not 
necessarily  add  to  the  £5  per  cent,  reserved  upon  the  loan.  If  the  agreement  had 
been  for  an  excessive  amount  of  premium,  that  would  have  been  colourable,  and  would 
have  raised  the  question  whether  it  was  corruptly  made,  in  order  to  evade  the  statute. 

GuRNEY,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

[492]  HuTT  AND  Others  v.  Giles.  Exch.  of  Pleas.  Jau.  22,  1844  — By  the  deed 
of  settlement  of  a  joint-stock  company,  made  between  the  several  parties  whose 
names  were  or  should  be  inserted  in  a  schedule  thereto,  and  who  had  executed 
or  should  from  time  to  time  execute  the  deed  (except  the  plaintifl's)  of  the  one 
part,  and  the  plaintiffs  of  the  other ;  reciting  that  the  several  persons  parties 
thereto  had  agreed  to  raise  a  capital  of  £50,000  l)y  a  contribution  in  shares  of 
£500  each,  for  the  purposes  therein  mentioned,  subject  to  the  covenants  therein- 
after contained,  and  that  every  of  the  per.sons  parties  thereto  had  contributed 
towards  the  said  capital  of  £50,000  the  sum  of  £125  in  respect  of  eveiy  share 
subscribed  for  or  allotted  to  him  :  the  parties  mutually  covenanted  with  each 
other  that  the  several  persons  parties  thereto,  and  the  several  other  persons  who 
should  become  shareliolders  as  thereinafter  mentioned,  should,  while  holding 
shares  in  the  capital  of  tlie  company,  be  and  continue,  until  dissohed   under  the 
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provision  thereinafter  contained,  a  partnership  or  company,  by  the  name  of  &c., 
for  the  purposes  and  upon  the  terms  and  conditions  theieinafter  expressed. 
Among  these  wore  the  following: — That  the  capiUd  of  I  he  company  should 
consist  of  the  aforesaid  sum  of  £.50,000,  agreed  to  be  raised  in  shares  of  £-500 
each,  with  power  to  the  directors,  with  the  concurrence  of  a  general  meeting,  to 
augment  or  diminish  the  capital  by  the  means  therein  mentioned  :  that  the 
diiectois  should  at  a  meeting  of  their  board,  called  at  a  certain  time  before  the 
next  and  every  subsequent  geneial  meeting,  declare  what,  if  any,  dividend 
should  be  made  among  the  shareholders  at  such  general  meeting  next  following  : 
that  notwithstanding  instalments  on  the  shares  of  the  said  capital  of  £.50,000, 
of  £125  per  share,  should  have  been  paid  or  provided  for,  the  remaining  £375 
per  share  should  be  payable  by  the  holder  to  the  directors,  in  such  sums,  not 
exceeding  £125  per  share  at  one  payment,  at  such  times,  &c.,  as  the  directors  at 
;in  cxti'aordinary  board  &c.,  should  appoint :  and,  that  notwithstanding  any 
peison  who  had  theretofore  applied  for  any  share  in  the  capital  of  the  company, 
or  had  or  might  become  a  subscriber  thereto,  had  refused  or  neglected,  or  should 
refuse  or  neglect,  to  pay  his  subscription  or  any  part  thereof,  or  should  refuse 
or  neglect  to  execute  the  deed,  and  notwithstanding  the  entire  number  of  shares 
should  not  be  subsei'ibed  for  on  or  before  the  execution  thereof,  yet  the  deed, 
and  the  provisions  therein  contained,  should  be  valid  and  effectual : — Held,  that, 
although  the  entire  capital  of  £50,000  had  not  been  subscribed  for,  the  parties 
who  had  executed  the  deed  were  liable  to  the  payment  of  the  calls  made  by  the 
directors  on  the  £375  per  share  remaining  unpaid. 

[S.  C.  13  L.  J.  Ex.  337  :  on  another  point,  1  Ex.  701.] 

Covenant.  The  declaration  stated,  that  heretofore,  to  wit,  on  the  1st  March,  1841, 
by  an  indenture  then  made  between  the  several  persons  whose  names  were  or  should 
be  inserted  in  the  first  schedule  to  the  said  indenture,  and  who  had  sealed  and 
delivered,  or  should  from  time  to  time  seal  and  deliver  the  same,  except  the  plaintiffs, 
(the  defendant  being  one  of  the  said  persons,  and  his  name  being  inserted  in  the  said 
first  schedule,  and  he  having  sealed  and  delivered  the  said  indenture),  of  the  first 
part,  and  the  plaintiffs  of  the  second  part,  [profert] ;  after  reciting,  amongst  other 
things,  that  the  several  persons  parties  thereto  had  agreed  to  raise  a  capital  of 
£50,000  by  a  contribution  in  shares  of  £500  each,  and  to  form  a  joint-stock  company 
for  the  purchase  and  resale  and  general  improvement  of  lands  in  the  colony  of 
Western  Australia,  and  for  aiding  emigration  thereto,  and  for  other  the  purposes 
thereinafter  expressed,  under  and  subject  to  the  regula-[493]-tions,  declarations, 
agreements,  and  covenants  thereinafter  contained,  under  the  style  of  "  The  Western 
Australian  Company,"  and  that  every  of  the  persons  parties  thereto  had  contributed 
towards  the  said  capital  of  £50,000  the  sum  of  £125  in  respect  of  every  share  sub- 
scribed foi'  or  allotted  to  him ;  the  defendant,  for  himself,  his  heirs,  executors,  and 
administrators,  did,  so  far  as  related  to  the  acts  and  deeds  of  himself,  his  executors 
and  administrators,  but  not  further  or  otherwise,  covenant  with  the  plaintiffs,  their 
executors  and  administrators,  amongst  other  things,  in  manner  following ;  that  is  to 
say,  that,  notwithstanding  instalments  on  the  shares  of  the  said  capital  of  £50,000  of 
£125  per  share  had  been  paid  or  otherwise  satisfied  or  provided  for  as  aforesaid,  the 
remaining  £375  per  share  should  be  payable  by  the  owner  or  holder  thereof,  his  or 
her  executors  or  administratoi's,  to  the  Board  of  Directors,  or  to  their  credit  at  any 
banking-house  for  the  time  being  of  the  company,  in  such  sums,  not  exceeding  £125 
per  share  at  one  time,  and  at  such  time  or  times,  fixed  with  a  due  regaid  to  the 
notice  to  be  given  thereof  as  thereinafter  mentioned,  as  an  extraordinary  board  of 
directors  specially  called  for  the  purpose  should  apjjoint,  and  for  which  the  receipt 
of  any  of  the  directors  should  be  an  effectual  discharge,  and  which  calls  every  share- 
holder, his  or  her  executors  or  administrators,  should  dulv  pay  accordingly  ;'  and  in 
default  of  payment  thereof,  such  calls  respectively,  with  "interest  thei'eon' after  the 
rate  of  £5  per  cent,  per  annum,  from  the  time  fixed  for  the  payment  thereof,  should 
be  recoveraljle  at  law  in  like  manner  as  was  thereinafter  provided  in  case  of  any  debts 
bemg  owing  by  a  shareholder  to  the  company  ;  but  no  such  call,  subsequently  to  the 
first,  should  be  made  until  after  the  expiration  of  six  calendar  months  from  the  date 
of  the  mimediately  preceding  call  :  and  it  was  by  the  said  indenture  declared  and 
provided,  that  any  shareholder  who  should  be  [494]  indebted  to  the  company,  or  to 
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any  person  anting  for  or  on  beluilf  of  the  ((unpany,  should,  upon  apph'c.ilion  made  to 
him  by  or  on  behalf  of  the  Board  of  I'irectors,  immediately  pay  and  discharge!  his 
debts,  without  reference  to  the  general  aceounts  of  the  company,  and  without 
requiring  any  aceount  to  be  taken  than  that  under  which  the  debt  aiiplicd  for  should 
have  arisen,  and  so  and  in  such  manner  as  if  such  sharcliolder  were  an  ordinary  debtor 
to  the  company,  without  being  intei-ested  as  a  partner  therein. 

[The  declaration  went  on  to  state  several  other  provisions  of  the  deed,  as  to  the 
formalities  to  be  observed  in  the  making  and  recovery  of  the  calls,  which  it  is  not 
necessary  to  set  forth.]  It  then  averred,  that  before  and  at  the  time  of  the  passing  o( 
the  resolution  thereinafter  mentioned,  the  defendant  had  become  and  was  a  party  to 
the  said  indenture,  by  causing  his  name  to  be  inserted  in  the  Hrst  schedule  thereof, 
and  by  having  sealed  and  delivered  the  said  indenture  ;  and  the  defendant  was,  before 
and  at  &e.,  and  still  is,  the  owner  of  divers,  to  wit,  ten  shares  in  the  capital  of  the 
said  company.  A  resolution  of  the  directors,  dated  15th  Septem])er,  KSli',  for 
the  making  of  a  call  of  £125  per  share,  payable  on  the  20th  October  then  ne.vt,  and 
notice  thereof  to  the  defendant  pursuant  to  the  terms  of  the  deed,  were  then  alleged. 
Breach,  that  although  the  said  20th  day  of  October,  so  appointed  for  the  payment  of 
the  said  second  instalment  or  call,  elapsed  long  before  the  commencement  of  this 
suit,  and  although  the  defendant  hath  not,  nor  have  any  of  the  shareholders  in  the 
capital  stock  of  the  said  company,  been  called  upon  to  pay  or  paid  any  sums  of  money 
which,  together  with  the  snid  instalment  or  call  hereinbefore  mentioned,  could  amount 
to  a  sum  exceeding  =£500,  upon  or  in  respect  of  the  respective  shares  held  b}'  the 
shareholders  in  the  said  company,  yet  the  defendant  hath  not  paid  or  caused  to  be 
paid  the  said  second  instalment  or  call  of  £125  per  [495]  share  upon  or  in  respect 
of  the  said  shares  whereof  the  defendant  was  and  is  the  owner  as  aforesaid,  or  any 
part  thereof,  either  to  the  board  of  directors  of  the  said  company  or  at  the  banking- 
house  in  the  said  notice  mentioned,  &c. 

Plea,  after  craving  oyer  of  the  deed,  that  the  capital  and  sum  of  £50,000  was  not 
at  any  time  befoi-e  or  at  the  time  of  making  the  said  call  and  passing  the  said  resolu- 
tion, nor  has  the  same  from  thence  hitherto,  nor  is  the  same  as  yet,  raised  or  subscribed 
for  or  by  the  directors  of  the  said  company  or  the  shareholders  thereof,  nor  had  shares 
in  the  said  company  to  the  amount  of  £50,000  at  any  time  before  then,  or  then,  or 
from  thence  hitherto,  nor  have  such  shares  as  yet,  been  taken  or  subscribed  for ;  but 
on  the  contrary  thereof,  at  the  time  of  making  the  said  call  and  passing  the  said 
resolution,  capital  and  shares  in  the  said  company  of  a  much  less  amount  than  £50,000, 
to  wit,  £40,000  and  no  moi'e,  had  been  and  were  raised,  taken,  and  subscribed  for, 
and  the  same  was,  at  the  time  of  making  the  said  call  and  passing  the  said  resolution, 
and  hath  from  thence  hitherto  been  and  still  is,  all  the  capital  of  the  said  company 
raised  and  subscribed  for.     Verification. 

General  demurrer,  and  joinder. 

The  following  were  the  points  of  argument  stated  by  the  plaintiffs: — "The  points 
intended  to  be  relied  on  upon  the  argument  of  this  demurrer  are,  that  the  express 
covenants  of  the  defendant  render  him  liable  to  the  payment  of  the  calls,  without 
reference  to  the  amount  of  capital  subscribed  or  to  the  number  of  shares  taken  ;  that 
it  appears  from  the  deed,  that  the  company  had  commenced  on  the  first  day  of 
Februarj',  1840,  before  the  execution  of  the  deed,  and  that  the  defendant's  having 
sealed  and  delivered  the  deed  is  a  recognition  of  the  propriety  of  carrying  it  on,  and 
of  the  power  of  the  directors  to  enforce  payment  of  the  amounts  subscribed  ;  and 
further,  that  the  68th  clause  of  the  deed  expressly  gives  this  power,  and  the  116th 
clause  [496]  renders  the  deed  valid,  notwithstanding  the  whole  number  of  shares  have 
not  been  subscribed  for.(a) 

(a)  The  deed,  which  was  made,  as  stated  in  the  declaration,  "between  the  several 
persons  whose  names  were  or  should  be  inserted  in  the  first  .schedule  thereto,  and  who 
had  sealed  and  delivered  or  should  from  time  to  time  seal  and  deliver  those  presents," 
except  the  plaintiffs,  of  the  first  part,  and  the  plaintiffs  of  the  second  part,  recited 
(inter  alia),  that  the  several  persons  parties  thereto  had  lately  agreed  to  raise  a  capital 
of  £50,000,  by  a  contribution  in  shares  of  £500  each,  and  to  form  a  joint-stock 
company  for  the  purchase  and  re.sale,  and  general  improvement,  of  lands  in  the  colony 
of  Western  Australia,  and  for  aiding  emigration  thereto,  and  for  other  the  purposes 
thereinafter  expressed,  under  and  subject  to  the  regulations,  declarations,  agreements, 
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Peacock,  in  support  of  the  demuner.  The  question  is,  whether  it  was  a  condition 
precedent  to  the  liability  of  the  [497]  defendant  on  this  covenant,  that  the  whole 
capital  of  £50,000  should  have  been  subsciibed.  The  covenant  itself  [498]  is  absolute 
in  its  terms,  and  contains  no  reference  to  any  condition  precedent.  And  the  116th 
clause  of  the  deed  expressly  provides,  that,  notwithstanding  the  entire  number  of 
shares  shall  not  be  subscribed  for  before  the  execution  of  those  presents,  yet  the  deed 
and  the  provisions  therein  contained  shall  be  valid  and  efiectual.  [Alderson,  B.  It 
is  part  of  the  engagement  that  the  company  shall  carry  on  business  before  the  whole 
sum  is  subscribed.  Then,  on  what  capital  are  they  to  carry  it  on  1  and  how  is  it  to  be 
paid  but  by  enforcing  the  calls  1]     The  Court  then  called  on 

Knowles,  contrii  From  the  whole  of  the  deed  taken  together,  it  appears  to  have 
been  the  intention  of  the  parties  to  it  that  no  further  call  shotdd  be  made  until  the 
whole  capital  of  £50,000  had  been  subscribed.  It  is  not  probable,  that,  where  the 
liability  is  uidimited,  an  individual  would  enter  the  company  except  on  the  under- 
standing that  all  the  said  parties  contemplated  by  the  deed  of  settlement  should  join 
it,  and  share  that  liability.  It  is  submitted  that  the  defendant  has  subscribed  the 
deed  on  these  terms  only,  and  that  he  has  not  engaged  to  pay  this  call  of  £125  until 
the  whole  £50,000  has  been  subscribed.  According  to  the  plaintiffs'  view,  there  will 
be  no  shares  of  £500  at  all.  The  recital  of  the  deed  shews  that  the  partnership  is  to 
include  others  besides  the  actual  parties  thereto,  who  are  afterwards  to  execute  it.  It 
then  recites,  that  the  parties  thereto  have  agreed  to  raise  a  capital  of  £50,000,  by  a 
contribution  in  shares  of  £500  each,  for  the  purposes  therein  mentioned  ;  that,  in  part 
performance  of  such  agreement,  every  of  the  persons  parties  thereto  has  contributed 
towards  the  said  capital  of  £50,000  the  sum  of  £125  per  share  ;  and  that  the  business 
of  the  company  commenced  [499]  on  the  1st  February,  1840.  Then  the  first  of  the 
mutual  covenants  is,  that  the  several  persons  parties  to  those  presents,  and  the  several 
other  persons  who  shall  become  shareholders  as  thereinafter  mentioned,  shall  constitute 
the  partnership  or  company.     The  intention,  therefore,  appears  to  be,  that  the  capital 

and  covenants  thereinafter  contained,  with  liberty  to  increase  or  diminish  the  capital 
for  the  time  being  in  the  manner  thereinafter  also  expressed,  under  the  style  of  "  The 
Western  Australian  Company;"  and  that,  in  part  performance  of  such  agreement, 
every  of  the  persons  parties  thereto  had  contributed  towards  the  said  capital  of 
£50,000  the  sum  of  £125,  in  respect  of  every  share  subscribed  for  or  allotted  to  him 
or  her,  and  which  had  been  actually  paid  to  bankers  appointed  for  that  purpose,  or 
otherwise  satistied  or  provided  for  ;  and  that  the  business  of  the  said  company  was 
commenced  on  the  1st  day  of  February,  1840.  The  parties  then  mutually  covenanted 
with  each  other  (inter  alia)  as  follows  : — 

1.  "That  the  several  persons  parties  to  these  presents,  (all  of  whom  are  hereinafter 
described  as  shareholders),  and  the  several  other  persons  who  shall  become  shareholders 
as  hereinafter  mentioned,  shall,  while  holding  shares  in  the  capital  of  the  company,  be 
and  continue,  until  dissolved  under  the  provision  hereinafter  for  that  puipose  contained, 
a^  partnership  or  company  by  and  under  the  name  of  'The  Western  Australian 
Company,'  for  the  purposes  and  upon  the  terms  and  conditions  hereinafter  expressed  ; 
(that  is  to  say),"  &c. 

4.  "  That  the  capital  of  the  company  shall  consist  of  the  aforesaid  sum  of  £50,000, 
agreed  to  be  raised  in  shares  of  £500  each  ;  provided  nevertheless,  that  it  shall  be 
lawful  for  the  Board  of  Directors  hereinafter  constituted,  and  they  are  hereby  required, 
with  the  previous  concurrence  of  three-fourths  of  the  shareholders  entitled  to  vote, 
who  shall  have  been  present  in  person  or  by  proxy  and  have  voted  at  the  general 
meeting  in  May  next,  or  at  any  annual  general  rneeting,  or  at  any  extraordinary 
general  meeting  specially  called  for  the  purpose  as  hereinafter  mentioned,  at  any  time 
or  from  time  to  time  to  reduce  the  amount  of  the  respective  shares,  so  that  by  means 
of  any  such  reduction  the  same  shall  not  be  reduced  below  the  sum  of  £20  each,"  &c. 

5  and  6  empower  the  directors,  with  such  concurrence  of  three-fourths  of  the 
shareholders  as  above  mentioned,  from  time  to  time  to  increase  the  said  capital  above 
the  said  amount  of  £50,000,  either  by  issuing  additional  shares  or  augmenting  the 
amount  of  the  existing  shares,  &c.  ;  and  also  to  diminish  the  capital  to  such  extent  as 
shall  be  agreed  upon  at  a  general  meeting,  by  buying  up  shares,  or  making  returns  of 
capital  to  the  shareholders,  &c. 

40  authorizes  the  diiectors,  at  an   extraordinary  meeting  of  their  board,  called 
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should  be  made  up  by  one  hundred  shares  of  £500,  and  that  the  p.irtnership  should 
not  be  deemed  complete  till  all  these  shares  were  sabscril)ed.  Again,  by  the  third 
clause,  whereby  the  previous  proceedings  of  the  directors  and  trustees  on  behalf  of 
the  company  are  adopted  and  confirmed,  it  is  stated  that  they  shall  be  reimbursed,  out 
of  the  capital  and  other  assets  of  the  company,  all  money  expended  by  them  on  account 
of  the  company.  Then  the  fourth  clause  expressly  declares,  that  the  capital  of  the 
company  shall  consist  of  the  aforesaid  sum  of  £50,000,  agreed  to  l)e  raised  in  shares 
of  £500  ;  with  power  to  the  boai'd  of  directors  aftorwaixls  constituted,  under  certain 
circumstances,  and  with  the  concuri'ence  of  three-foinths  of  the  shareholders  present 
at  a  general  meeting,  to  reduce  the  amount  of  the  respective  shares  by  a  sum  not 
exceeding  £20.  And  the  fifth  clause  empowers  the  directors,  with  the  like  authority, 
to  increase  the  capital  above  the  £50,000,  either  by  issuing  additional  shares,  or 
augmenting  the  amount  of  the  existing  shares.  There  is,  therefore,  no  capital  of  the 
company,  and  no  partnership  definitely  formed,  until  the  £50,000  has  been  subscribed 
for  in  one  hundred  shares.  If  the  contrary  construction  be  admitted,  and  it  be  said 
that  a  capital  is  raised  by  the  payment  of  the  first  instalment  by  the  then  actual 
subscribers,  it  follows  that  there  is  a  company  formed  as  soon  as  enough  has  been 
subscribed  to  form  a  board  of  directors  ;  so  that  they  might  increase  the  capital  to 
any  extent  of  their  own  mere  authority.  The  68th  clause,  on  which  this  declaration 
is  framed,  undoubtedly  provides,  that,  notwithstanding  instalments  on  the  shares  of 
the  said  [500]  capital  of  £50,000,  of  £125  per  share,  have  been  paid  or  provided  for, 
the  remaining  £.375  per  share  shall  be  payable  by  the  shareholders,  in  sums  not  exceed- 
ing £125  per  share  at  one  payment,  as  they  shall  be  called  for  by  the  directors.  But 
no  instalment  has  yet  been  paid  on  a  capital  of  £50,000,  nor  can  be  until  that  capital 
is  subscribed  for.  The  "remaining  £375  per  share"  is  payable  after  what?  after  the 
payment  of  the  £125  per  share  of  the  said  capital  of  £50,000.  It  is  contemplated, 
therefore,  that  the  whole  shall  have  been  subscribed  before  the  remainder  shall  be 
called  for.  [Alderson,  B.  You  must  say  that  the  parties  cannot  be  called  shareholders 
until  the  whole  capital  has  been  subscribed  for.  Then  look  at  the  40th  clause,  which 
empowers  the  directors  to  declare  a  dividend  amongst  the  shareholders.  If  you  are 
right,  no  shareholder  can  receive  a  dividend  if  a  single  share  has  been  left  unsubscribed 

within  one  fortnight  next  before  the  general  meeting  in  May,  1841,  and  every  subse- 
quent annual  general  meeting,  to  declare  what  (if  any)  dividend  shall  be  made  among 
the  shareholders  at  such  general  meeting  next  following,  &c. 

68.  "  That,  notwith-standing  the  instalments  on  the  shares  of  the  said  capital  of 
£50,000,  of  £125  per  share,  have  been  paid  or  otherwise  satisfied  or  provided  for  as 
aforesaid,  the  remaining  £375  per  share  shall  be  payable  by  the  owner  or  holder 
thereof,  his  or  her  executors  or  administrators,  to  the  board  of  directors,  or  to  their 
credit  at  any  banking-house  for  the  time  being  of  the  company,  in  such  sums  not 
exceeding  £125  per  share  at  one  payment,  and  at  such  time  or  times,  fixed  with  a 
due  regard  to  the  notice  to  be  given  thereof  as  hereinafter  mentioned,  as  an  extra- 
ordinary board  of  directors  specially  called  for  the  purpose  shall  appoint,  and  for  which 
the  receipt  of  any  three  directors  shall  be  an  efi'ectual  discharge,  and  which  calls  every 
shareholder,  his  or  her  executors  or  administrators,  shall  duly  pay  accordingly  ;  and 
in  default  of  payment  thereof,  such  calls  respectively,  with  interest  thereon  after  the 
rate  of  £5  per  cent,  per  annum,  from  the  time  fixed  for  payment  thereof,  shall  be 
recoverable  at  law  in  like  maimer  as  is  hereinafter  provided  in  case  of  any  debts  being 
owing  by  a  shareholder  to  the  company ;  but  no  such  call  subsequently  to  the  first 
shall  be  made  until  after  the  expiration  of  six  calendar  months  from  the  date  of  the 
immediately  preceding  call." 

69  and  70  provide  for  the  mode  of  making  the  calls,  and  the  means  of  enforcing 
the  payment  thereof,  describing  them  as  "instalments  or  calls  of  or  on  the  shares  of 
the  .said  capital  of  £50,000,"  &c. 

116.  "That,  notwithstanding  any  person  who  has  heretofore  applied  for  any  share 
in  the  capital  of  the  company,  or  has  or  may  become  a  subscriber  thereto,  has  refused 
or  neglected  or  shall  refuse  or  neglect  to  pay  his  subscription  or  any  part  thereof,  or 
shall  refuse  or  neglect  to  execute  these  presents,  and  notwithstanding  the  entire 
number  of  shares  "shall  not  be  subscribed  for  on  or  before  the  execution  of  these 
presents,  yet  this  deed,  and  the  provisions  herein  contained,  shall  be  valiil  and 
effectual." 
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for.  Guriiey,  B.  The  68th  clause  calls  all  shareholders,  who  have  paid  the  first  call 
of  £125.]  The  defendant  enters  into  this  partnei'ship  with  the  parties  who  have 
already  siihscribed  and  with  the  persons  who  shall  hereafter  subscribe,  who  together 
will  represent  a  capital  of  £50,000  ;  and  till  they  have  all  subscribed,  it  is  submitted 
that  there  is  no  partnership  according  to  the  deed,  and  no  liability  to  pay  the  residue 
of  the  suljscriptions.  With  respect  to  the  116th  clause,  it  only  means,  that  although, 
when  any  of  the  parties  executes,  the  subscription  be  not  full,  yet  the  deed  shall  be 
valid.  It  is  admitted  that  the  deed  is  valid,  and  that  the  defendant  is  bound  to  pay 
under  it  ;  the  only  question  is,  when  1  There  is  no  provision  for  making  the  deed 
binding,  jirovided  the  full  amount  be  not  afterwards  subsci'ibed  ;  it  only  .says  that  the 
party  shall  not  take  any  objection,  that,  when  he  executes,  the  subscription  is  not  full. 
'rhe'69th  and  70th  sections,  which  provide  for  the  mode  of  making  and  enforcing  the 
payment  of  the  calls,  support  the  same  view;  they  speak  of  them  as  calls  "on  the 
shares  in  the  said  capital  of  £50,000." 

[501]  Lord  Abinger,  C.  B.  I  think  this  demurrer  must  be  allowed :  it  appears 
to  me  that  it  is  a  very  clear  case.  It  might  have  been  well  for  the  defendant  if  he 
had  introduced  into  the  deed  a  stipulation  that  no  calls  should  be  made  until  the 
subscription  was  full  ;  but  such  is  not  the  case ;  he  has  entered  into  an  unqualified 
contract  to  pay  the  shares  in  full,  as  the  directors  call  for  them.  That  may  have  been 
a  very  improvident  contract,  but  he  must  stand  or  fall  by  it. 

Parke,  B.  I  am  of  the  same  opinion.  I  think,  according  to  the  true  construction 
of  the  deed,  it  was  not  a  condition  precedent  to  the  payment  of  the  calls,  that  the 
entire  capital  should  be  first  subscribed  ;  and  therefore  that  the  plea  is  bad  in  sub- 
stance. The  covenant  to  pay  is  to  be  found  in  the  68th  clause,  and  the  question 
depends  on  the  construction  of  that  clause,  being  read,  of  course,  in  conjunction  with 
the  other  provisions  of  the  deed.  [His  Lordship  read  it.]  Of  course  it  is  a  condition 
precedent  to  the  payment  of  the  call,  that  an  extraordinary  board  of  directors  shall  be 
convened,  and  that  an  order  shall  be  made  by  them  as  therein  mentioned.  Then  this 
clause  must  be  read  in  conjunction  with  the  116th,  the  eflfectof  which  is,  that,  although 
the  £50,000  have  not  been  subscribed  for,  and  shall  not  be,  the  deed,  and  all  its  pro- 
visions, and  among  them  those  of  the  68th  clause,  shall  be  valid  and  effectual,  and 
therefore  that  the  parties  shall  notwithstanding  be  bound  to  pay  the  calls.  The  "  said 
capital  of  £50,000,"  mentioned  in  that  clause,  means  the  intended  capital ;  and  the 
pai-ties  are  to  contribute  towards  that  intended  capital,  although  it  have  not  all  been 
subscribed  for.  The  deed  itself  recites,  that  the  busine.ss  of  the  company  has  already 
commenced,  and  therefore  that  the  shareholders  have  become  entitled  to  a  dividend, 
if  any  profits  ha\'e  been  idealized.  With  respect  to  the  power  of  the  directors  to 
inci-ease  the  capital,  there  is  great  weight  in  the  argu-[502]-ment  that  that  power  is 
not  to  take  effect  until  the  whole  £50,000  has  been  subscribed  for. 

Alderson,  B.  I  am  of  the  same  opinion,  that  it  is  no  condition  precedent  to 
the  exercise  of  the  power  given  by  the  6Sth  clause,  that  the  whole  capital  should  have 
been  subscribed.  The  1 16th  clause  appears  to  me  to  be  decisive  of  the  case.  Putting 
the  two  together,  I  have  no  doubt  that  the  directors  have  power  to  levy  the  £375  on 
all  shares  which  have  been  actually  subscribed  for.  All  the  provisions  of  the  deed 
are  more  consistent  with  this  construction  than  the  contrary.  The  directors  are  to 
cany  on  the  business,  and  make  dividends  among  the  shareholders,  before  the  full 
amount  of  capital  has  been  subscribed  for.  According  to  Mr.  Knowles's  argument, 
they  are  to  retain  all  the  profits  themselves.  As  to  the  power  of  increasing  the 
capital  of  £50,000,  the  words  themselves  shew  that  the  capital  mu.st  first  exist ;  they 
cannot  increase  that  which  does  not  exist.  Those  clauses,  therefore,  stand  upon  their 
own  footing,  because  they  refer  to  a  state  of  things  which  can  only  exist  when  the 
whole  amount  has  been  subscribed  for. 

Gurney,  B.,  concurred. 

Judgment  for  the  plaintifTs. 
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[503]  GoGGS  AND  Another  t:  Loud  IIuntingtowek.  Exeli.  of  Pleas.  Jan.  20, 
1844. — -The  uouits  will  not,  in  future,  allow  an  appearance  to  be  entered  for  a 
defendant,  unless  there  has  been  actual  personal  service  of  the  writ ;  it  will  not 
be  enough  to  shew  that  the  writ  has  come  to  the  hands  of  the  defendant. 

[S.  C.  1  ]).  &  L.  599  ;  13  L.  J.  Ex.  352  ;  8  Jur.  6G.] 

T.  W.  Saunders  moved  foi-  leave  to  enter  an  appearance  for  the  defendant.  The 
alHdavit  in  support  of  the  application  stated,  that  the  deponent  went  three  times  to 
the  defendant's  residence  for  the  purpose  of  serving  him  with  a  copy  of  the  writ  of 
summons,  and,  on  inquiring  for  him,  was  informed  by  a  female  servant,  who  answered 
the  deponent  over  the  garden-wall  of  the  defendant's  house,  that  the  defendant  was 
not  at  home  ;  that  on  the  last  occasion  he  stated  to  her  that  he  would  leave  a  cojiy  of 
the  writ  with  her  for  her  master,  upon  which  she  put  a  liasket  over  the  garden-wall 
with  a  string  attached  to  it,  for  the  purpose  of  receiving  the  copy,  and  he  put  a  true 
copy  of  the  writ  into  the  basket,  and  desired  the  servant  to  give  it  to  the  defendant, 
which  she  promised  to  do  ;  that  he  immediately  afterwards  heard  the?  defendant  say 
to  the  servant,  "  Take  it  back,  I  won't  have  it."  The  affidavit  further  stated,  that  on 
a  subsequent  day  the  deponent  saw  the  female  servant,  who  said  she  had  given  the 
copy  of  the  writ  to  her  master. 

Saunders  contended  that  personal  service  was  not  necessary,  where  it  clearly 
appeared  that  the  process  had  come  to  the  hands  of  the  defendant ;  and  that  there 
were  several  authorities  to  that  effect.{a) 

Parke,  B.  In  consequence  of  those  decisions,  the  Judges  have  come  to  a  deter- 
mination, that,  in  future,  there  shall  be  no  equivalent  for  personal  service. 

Alderson,  B.  Service  means  serving  the  defendant  [504]  with  a  copy  of  the 
process,  and  shewing  him  the  original  if  he  desires  it  ;  and  can  it  be  said  that  that 
has  been  done  in  this  case  ? 

Lord  Abinger,  C.  B.  I  think  you  may  take  a  rule  for  a  distringas  on  such  an 
affidavit,  but  not  to  enter  an  appearance. 

Rule  refused. 

Ex  PARTE  WooLLETT,  Gent.,  One,  &c.  Exch.  of  Pleas.  Jan.  23,  1S44.— Where  an 
attorney's  bill  is  referred  to  taxation  after  action  brought  upon  it,  the  attorney 
is  liable,  under  6  ife  7  Vict.  c.  73,  s.  37,  to  pay  the  costs  of  taxation,  if  more  than 
one-sixth  is  struck  off. 

[S.  C.  1  D.  &  L.  593  ;  8  Jur.  130.] 

Cole  moved  for  a  rule  to  set  aside  part  of  an  order  made  by  Parke,  B.,  dated  5th 
December,  1843.  The  order  directed  a  taxation  of  Mr.  Woollett's  bill  of  costs,  for 
the  recovery  whereof  he  had  then  commenced  two  actions,  "  without  prejudice  to  any 
defence  in  the  said  actions,  the  costs  of  taxation  to  abide  the  event,  according  to  the 
statute."  He  urged  that  it  was  clearly  settled  before  the  recent  stat.  6  &  7  Vict.  c.  73, 
that,  where  a  Judge's  order  for  taxing  an  attorney's  bill  is  not  obtained  until  after 
he  has  commenced  an  action  for  the  amount,  the  defendant  is  not  entitled  to  the  costs 
of  taxation,  though  more  than  one-sixth  is  taken  off  by  the  Master ;  Harbin  v.  Miles 
(9  B.  fSi  C.  755)  ;"and  that  an  order  for  taxation  might  be  made  after  action  brought, 
without  prejudice  to  any  defence  in  such  action,  and  without  any  undertaking  to  pay 
what  should  be  allowed  on  taxation  :  JFilliarm  v.  Grijjilh  (6  M.  &  W.  32  ;  8  Dowl. 
P.  G.  414).  He  admitted  that  the  order  being  made  without  prejudice  to  any  defence 
in  the  actions  was  no  olijection,  but  contended  that  the  costs  of  taxation  should 
not  abide  the  event  according  to  the  statute.  The  6  &  7  Vict.  c.  73,  s.  37,  certaiidy 
enables  a  taxation  to  be  dii-ected  after  action  brought,  but  it  does  not  imperatively 
require  that  in  such  [505]  cases  the  attorney  shall  always  pay  the  costs  of  taxation 
where  more  than  one-sixth  is  deducted.  [Lord  Abinger,  C.  B.  The  Judge  has, 
perhaps,  a  discretionary  power  of  directing  otherwise.  Parke,  B.  I  considered  the 
language  of  the  statute  imperative  when  I  made  the  order,  otherwise  I  should  have 

(a)  Rlwdes  v.  Innes,  7  Bing.  329  ;  5  M.  &  P.  153  ;  Phillips  v.  En.'<ell,  2  Dowl. 
P.  C.  684 ;  Williams  v.  I'iggoU,  1  M.  &  W.  574. 
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directed  the  defendant  to  pay  the  costs  of  taxation.]  A  defendant  ought  not  to  be 
in  a  lietter  position  by  not  obtaining  an  order  to  tax  until  after  action  brought,  than 
he  would  have  been  if  he  had  applied  within  one  calendar  month  after  delivery  of  the 
bill.  He  would  then  have  been  obliged  to  give  an  undertaking  to  pay  what  should 
be  found  due  on  taxation,  and  the  Master's  certificate  would  have  been  final  and 
conclusive  against  him  :  (sect.  43) :  whereas,  by  omitting  to  apply  until  after  action 
brought,  he  escapes  giving  any  such  undertaking.  [Parke,  B.  The  Judge  must  be 
satisfied  by  affidavit  or  otherwise,  that  the  retainer  is  bona  fide  disputed.]  The  taxa- 
tion in  an  early  stage  of  the  cause  is  a  mere  substitute  foi'  a  taxation  at  Nisi  Prius, 
which  could  not  conveniently  take  place  there  ;  and  the  defendant  would  have  to  pay 
the  expenses  of  witnesses  examined  at  the  trial,  although  they  should  prove  deduc- 
tions exceeding  one-sixth,  unless  he  should  obtain  the  verdict.  Therefore  the  costs 
of  taxation  should  abide  the  result  of  the  action,  and  not  the  result  of  the  taxation  ; 
unless,  indeed,  the  language  of  sect.  37  is  imperative  in  such  a  case  as  the  present. 

The  Court,  after  some  hesitation,  said,  "  You  may  take  a  rule  to  shew  cause." 

Cole  asked  for  the  deliberate  opinion  of  the  Court  on  the  construction  of  the 
statute,  saying 'he  was  unwilling  to  take  a  rule,  unless  the  Court  thought  it  probable 
they  would  make  it  absolute. 

Lord  Aiunger,  C.  B.  If  you  ask  my  deliberate  opinion,  [506]  I  think  that  the 
language  of  sect.  37  of  the  statute  applies  to  this  case,  and  that  the  order  is  correct. 
The  former  part  of  the  clause  appears  to  give  some  discretion,  but  the  latter  part 
seems  to  apply  to  a  case  where  a  taxation  is  ordered  after  action  brought. 

P.VRKE,  B.  If  this  were  a  matter  of  discretion  with  me,  I  certainh'  think  the 
defendant  ought  to  pay  the  costs;  but  I  considered  myself  bound  by  the  words  of 
the  statute  ;  and  I  am  confirmed  in  that  view  by  the  subsequent  part  of  this  section, 
which  provides  "  that  the  officer  shall  in  all  cases  be  at  liberty  to  certify  specially  any 
circumstances  relating  to  such  bill  or  taxation,  and  the  Court  or  a  Judge  shall  be 
at  liberty  to  make  thereon  any  such  order  as  such  Court  or  Judge  may  think  right 
respecting  the  payment  of  the  costs  of  such  taxation."  That  is,  the  officer  may 
certify  anything  which  appears  to  him,  in  the  course  of  the  proceedings,  fit  ground 
for  departing  from  the  general  rule,  that  the  costs  are  to  be  paid  by  the  unsuccessful 
party,  and  the  Judges  are  empowered  to  order  accordingly.  Besides,  by  another 
part  of  this  section,  where  the  paity  does  not  attend  the  taxation,  he  is  not  liable  to 
pay  those  costs. 

GuRNEY,  B.,  concurred. 

Cole,  therefore,  declined  to  take  any  rule. 

[507]  Warwick  v.  Foulkes.  Exch.  of  Pleas.  Jan.  23,  1844.— To  an  action  of 
trespass  for  false  imprisonment,  the  defendant  pleaded,  by  way  of  justification, 
that  the  plaintift'  had  committed  a  felony.  At  the  trial,  his  counsel  abandoned 
the  plea,  and  exonerated  the  plaintiff'  from  the  charge :— Held,  that  it  was  not 
a  misdirection  in  the  Judge,  to  tell  the  jury  that  the  putting  of  such  a  plea  on 
the  record  was  a  persisting  in  the  charge  contained  in  it,  and  was  to  be  taken 
into  account  by  them  in  estimating  the  damages. 

[S.  C.  1  D.  &  L.  638 ;  13  L.  J.  Ex.  109  ;  8  Jur.  85.] 

Trespass  for  false  imprisonment,  in  causing  the  plaintiflF  to  be  taken  into  custody, 
and  conveyed  to  a  police-office  on  a  charge  of  felony. 

Pleas,  first,  not  guilty  ;  secondly,  that  before  the  time  when  etc.,  the  defendant 
was  possessed  of  certain  buildings  and  premises,  and  of  certain  goods  and  chattels 
therein  being,  and  that  the  plaintiff,  together  with  one  James  Thomas  Croke,  broke 
and  entered  the  said  buildings  &c.  and  then  feloniously  stole  and  seized  and  took  the 
said  goods  and  chattels  from  out  of  the  said  buildings,  without  the  knowledge  and 
against  the  will  of  the  defendant,  and  carried  away  and  converted  the  same" to  his 
own  use,  whereupon  the  defendant,  having  cause  to  suspect  and  then  suspecting 
and  believing  that  the  said  goods  and  chattels  of  him  the  defendant  had  been  so 
teloniousiy  stolen  &c.  inasmuch  as  the  plaintiff,  together  with  the  said  James  Thomas 
oroke,  had  been  seen  just  before  lurking  about  the  said  buildings,  caused  the  plaintiff 
to  be  taken  into  custody  by  the  said  police  constable,  and  in  so  doing  the  said  police 
constable  did  then  gently  lay  his  hand  upon  the  plaintiff,  under  colour  of  the  said  charge 
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of  felony,  as  in  the  declaration  mentioned,  in  order  that  he  raif^ht  he  conveyed,  Jis 
soon  as  conveniently  could  be,  before  some  or  one  of  her  Majesty's  justices  of  the 
peace  &c.,  to  be  dealt  with  according  to  law,  as  he  lawfully  might  for  the  cause 

aforesaid,  &c. 

Keplication,  de  injuria. 

At  the  trial,  before  Rolfe,  R.,  at  the  Middlesex  Sittings  in  this  terra,  the  plaintiff 
having  proved  his  being  taken  into  custody  by  the  defendant's  ordci's,  the  defendant's 
counsel  stated,  that  he  should  oH'or  no  evidence  in  support  of  the  pica  of  jnstilication, 
as  the  plaintiff  had  taken  the  defendant's  goods  under  a  bona  tide  but  niislakon  [508] 
claim  of  right,  and  that  the  putting  of  the  plea  upon  the  record  was  to  be  considered 
the  act  of  the  pleader  rather  than  of  the  defendant.  Kolfe,  B.,  in  summing  up  the 
case,  told  the  jury,  that,  the  plaintifl's  case  having  been  proved,  it  was  a  question  of 
damages  merely,  and  that,  although  the  plea  had  been  explained  and  apologized  for, 
still  the  putting  of  such  a  plea  upon  the  record  was  a  matter  to  be  taken  into  account 
by  the  jury  in  estimating  the  amount  of  damages  ;  that  such  conduct  was  a  persisting 
in  the  charge  of  felony;  that,  although  the  defendant's  counsel  had  said  it  was  the  act 
of  the  pleader,  still,  if  the  plea  had  been  found  for  the  defendant,  the  plaintitl'  might 
have  been  indicted  upon  it  at  the  Central  Criminal  Court.  The  jury  having  found  a 
verdict  for  the  plaintiff,  damages  £75, 

Jervis  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  plea  having 
been  abandoned  at  the  trial,  the  learned  Judge  ought  to  have  told  the  jury  to  pay 
no  regard  to  it,  which  is  the  usual  practice  in  such  cases.  If  the  [)lea  were  placed 
upon  the  record  maliciously,  it  might  have  forme(i  the  ground  of  a  distinct  action, 
and  therefore  ought  not,  under  the  general  issue,  to  have  been  made  a  ground  of  increas- 
ing the  damages  ni  this.  [Parke,  B.  No  one  ever  heard  of  an  action  being  brought 
on  such  a  ground.]  It  is  submitted  that  an  action  on  the  case  could  be  maintained, 
if  such  a  plea  were  proved  to  have  been  put  upon  the  record  maliciously.  Suppose 
the  defendant  had  justified  the  arrest  on  the  ground  of  a  suspicion  of  felony,  founded 
on  reasonable  and  probal)le  cause,  could  it  be  said  that  the  plaintiff  would  be  entitled 
on  that  acconit  to  additional  damages,  upon  his  negativing  the  felony,  and  shewing 
malice  on  the  part  of  the  defendant? 

Lord  Abinger,  C.  B.  I  think  the  learned  Judge  was  right,  and  that  no  rule 
ought  to  be  granted  in  this  case.  The  putting  this  plea  on  the  record  i.s,  under  the 
eircum-[509]-stances,  evidence  of  malice,  and  a  great  aggravation  of  the  defendant's 
conduct,  as  shewing  an  animus  of  persevering  in  the  charge  to  the  very  last.  A 
justification  of  a  false  imprisonment,  on  the  ground  that  the  defendant  had  reasonable 
and  probable  cause  to  suspect  that  the  plaintiff  had  been  guilty  of  felony,  is  very 
different ;  such  a  justification  is  in  the  nature  of  an  apology  for  the  defendant's 
conduct.  And  although  it  was  very  proper  in  the  present  case  to  tell  the  jury  that 
the  defendant's  counsel  apologized  for  the  conduct  of  his  client,  still  that  apology  came 
too  late.  It  was  one  which  seemed  to  be  made  for  the  purpose  of  screening  the 
defendant  from  having  to  pay  damages. 

Parke,  B.  I  am  "of  the  same  opinion.  If  the  putting  a  false  charge  on  the  record 
by  way  of  plea  is  to  be  considered  in  the  same  light  as  indicting  the  plaintiff  without 
reasonable  or  probable  cause,  the  direction  of  the  learned  Judge  at  Nisi  Prius  would 
be  wrong.  But,  looking  at  the  transaction  as  it  stands,  I  think  he  was  right.  A  man 
is  taken  up  on  a  false  charge  of  felony ;  surely  he  has  a  right  to  give  evidence  to  shew 
that  it  was  not  one  lightly  made  and  soon  abandoned,  but  that  it  was  seriously  made, 
and  persevered  in  to  the  last  moment.  As  to  the  damages  being  excessive,  these 
are  cases  in  which  large  damages  are  in  general  given,  and  properly  so ;  if  people 
choose  to  settle  private  disputes  by  giving  others  into  custody,  they  must  take  the 
consequences. 

GuRNEY,  B.,  concurred. 

Rule  refused. 

[510]  SCHOLEY  V.  Walton  and  Chambers,  Surviving  Executors  of  William  Purslove, 
Deceased.  E.xch.  of  Pleas.  Jan.  23,  1844.— To  an  action  by  the  payee  of  a 
promissory  note  for  £300,  against  the  defendants,  as  surviving  executors  of 
William  P.,  the  maker,  the  plaintiff,  to  take  the  case  out  of  the  Statute  of 
Limitations,   proved   that   he  had   been   supplied   by  Joseph   P.,  the  decoiised 
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executor,  with  malt  and  other  articles,  and  he  put  in  evidence  an  account  between 
them,  signed  as  follows  : — "  Settled,  Joseph  P.  ;  "  on  one  side  of  which  the  plaintiff 
was  charged  with  various  quantities  of  malt,  and  on  the  other  side  had  credit 
for  payments  ;  there  being,  amongst  others,  the  following  item  : — "To  one  year's 
interest,  £15  :  " — Held,  that  this  settlement  of  account  was  evidence  of  payment 
of  the  £15  by  Joseph  P.,  but  not  in  his  representative  character. — Semble,  per 
Parke,  B.,  that  payment  by  one  executor  will  not  take  the  case  out  of  the  Statute 
of  Limitations  as  against  a  co-executor. 

[S.  C.  13  L.  J.  Ex.  122  ;  8  Jur.  319.     Discussed,  Spollan  v.  Magan,  1851,  1  Ir.  C.  L.  R. 
691.     Distinguished,  In  re  Macdonald;  Dick  v.  Fraser,  [1897]  2  Ch.  181.] 

Assumpsit  against  the  defendants,  as  surviving  executors  of  William  Purslove,  on 
a  promissory  note,  made  on  the  30th  of  January,  1835,  by  William  Purslove,  whereby 
he  promised  to  pay  the  plaiiitiiT  on  demand  the  sum  of  £300,  with  lawful  interest. 
There  was  a  count  on  promises  by  Joseph  Purslove,  the  deceased  executor,  and  the 
defendants  as  surviving  executors.  The  defendants  pleaded  to  that  count  non 
assumpserunt,  and  to  the  whole  declaration  the  Statute  of  Limitations. 

At  the  trial  before  Wightman,  J.,  at  the  York  Summer  Assizes,  1843,  the  following 
facts  appeared  : — William  Purslove,  the  testator,  in  January,  1835,  borrowed  of  the 
plaintiff  two  sums  of  £200  and  £100,  and  gave  the  note  in  question  as  a  secuiity  for 
the  same.  In  August,  1836,  an  account  was  settled  between  them,  in  which  the 
plaintitl'  was  debited  with  the  price  of  several  quantities  of  malt,  and  gave  credit  to 
William  Purslove  for  the  payment  of  sundry  sums,  and  amongst  others  the  sum  of 
£15,  "  interest  up  to  one  year."  William  Purslove  died  in  February,  1837,  leaving 
Joseph  Purslove  and  the  two  defendants  his  executors.  Joseph  Purslove  died  in 
1842.  The  plaintifl' was  an  innkeeper,  and  had  been  supplied  by  Joseph  Purslove,  who 
was  a  maltster,  during  1837  and  1838,  with  malt  and  other  articles;  and,  in  oi'der  to 
take  the  case  out  of  the  Statute  of  Limitations,  he  put  in  evidence  a  settled  account 
between  himself  and  the  deceased  executor  Joseph  Pur.slove,  in  which  the  plaintiff  was 
debited  to  Joseph  Purslove,  in  respect  of  sundry  parcels  of  malt  and  othei-  articles,  to 
the  amount  of  491  Is.,  and  gave  him  credit  on  the  other  side  of  the  account  in  the 
following  manner : — 

[511] 

"  April  20th,  By  cash    ......  £10  0  0 

June    8,      To  one  flitch  of  bacon  .  .  .  .  1  10  8 

Nov.  22,      By  cash    .             .  .  .  .  .  20  0  0 

1838. 

Jan.      1,      To  one  year's  interest  .  .  .  .15  0  0 

By  sundries          .  .  .  .  .  3  19  11 


£50  10 


"Jan.  10,  settled,  Joseph  Purslove." 

This  action  was  brought  in  June,  1843. 

Under  these  circumstances,  it  was  contended  for  the  defendants,  that  the  plaintiff's 
evidence  was  not  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations:  first, 
because  it  was  not  shewn  in  respect  of  what  debt  the  payment  of  £15,  as  interest, 
had  been  made  by  Joseph  Purslove  ;  secondly,  that  the  item  in  the  account  was  an 
acknowledgment  by  Joseph  Purslove  personally,  and  not  in  his  character  of  executor; 
and,  thiidly,  that  it  was  an  acknowledgment  merely,  and  not  a  payment.  The  learned 
Judge  inclined  to  this  view  of  the  case,  and  under  his  direction  the  defendants  had  a 
verdict  on  the  plea  of  the  Statute  of  Limitations,  leave  being  reserved  to  the  plaintiff 
to  move  to  enter  a  verdict  for  him  for  the  amount  of  the  note  and  interest.  A  rule 
nisi  having  been  obtained  accordingly, 

Baines  and  Hall  now  shewed  cause.  In  order  to  take  a  case  out  of  the  Statute  of 
Limitations,  the  plaintiff  is  bound  to  shew  a  payment  or  acknowledgment,  not  merely 
of  a  debt,  but  of  the  debt  declared  on,  and  for  which  the  action  is  brought :  1  Chitty 
on  Contr.,  835,  4th  ed.  It  was  therefore  the  plaintift"s  duty  to  shew  that  the  payment 
in  the  account  of  1838  was  a  payment  on  account  of  the  promissory  )iote  given  by 
the  testator,  and  the  plaintiff  failed  in  establishing  that  fact.     Prim'a  facie  it  was  a 
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pay-[512]-muiit  of  a  private  debt  duo  to  tlio  plaiiitill'  from  tlio  poison  wlio  paiil  it. 
If,  therefore,  it  was  a  payment  at  all,  it  \v<is  a  payment  aliono  jure  :  Ifulme  v.  tf;v;«(4 
(1  HUivk.  N.  P.  C.  488),  Green  v.  Davis  (4  B.  &  C.  235  ;  6  1).  &  II.  ^UG).  But,  secondly, 
the  account  is  not  evideuee  of  part  payment  within  Loid  'renterdon's  Act,  9  (ieo.  4, 
c.  14,  for  it  is  in  ett'ect  only  a  signature  of  Joseph  Purslove  to  a  balance, — a  mere 
admission  that  so  much  is  due,  and  not  a  settlement  of  account :  Eastwood  v.  Saville 
(9  M.  &  W.  615),  Willis  v.  Neioham  (3  Y.  &  J.  518).  [Parke,  B.  Surely  this  is  a 
settlement  of  account,  which  is  evidence  of  payment;  only  it  must  be  shewn  to  be 
in  his  representative  character.]  Thirdly,  taking  the  act  of  Joseph  Purslove  to  bo 
evidence  of  payment,  it  has  never  been  decided  that  payment  by  one  executor  will 
take  a  case  out  of  the  Statute  of  Limitations  as  to  the  others.  [Parke,  B.  Certainly, 
before  Lord  Tenterden's  Act,  a  promise  by  a  co-executor  could  not  have  that  efl'ect.] 
This  is  nothing  more  than  an  admission,  by  conduct,  of  one  executor.  It  was  ruled 
by  Abbott,  C.  J.,  in  Tullock  v.  Dunn  (1  Ry.  &  M.  416),  that  an  express  promise  Ity 
one  executor  would  not  take  the  case  out  of  the  statute  as  agj.inst  the  others. 

Hoggins,  contra.  The  payment  of  the  X15  was  not  a  mere  promise,  but  an  act 
done  by  one  executor,  which  bound  the  other  executors.  The  two  accounts  of  1836 
and  1838  threw  light  upon  each  other.  The  question  as  to  the  payment  ought  at  all 
events  to  have  been  left  to  the  jury. 

LoKD  Abinuek,  C.  B,  In  my  opinion  there  was  not  sufficient  evidence  to  go  to 
the  jury  as  to  the  character  in  which  Joseph  Puislove  made  this  promise.  There  was 
some  evidence  to  go  to  the  jury  that  it  might  be  the  same  sum,  as  £15  is  the 
interest  upon  £300.  There  was  proof  that  £300  was  advanced,  but  whether  it  was 
ad-[513]-vanced  upon  the  sole  credit  of  the  father,  William  Purslove,  or  whether  it  was 
advanced  to  the  concern — all  that  remains  doubtful.  But  it  seems  plain  that  Joseph 
Purslove  did  not  sign  that  account  as  executor:  in  proof  of  that,  the  account  in  every 
other  particular  relates  to  his  own  affairs,  and  not  to  his  father's.  Probably  one 
executor  may  by  his  acts  bind  another ;  but  in  order  to  shew  that  liability,  you  must 
establish  that  he  does  the  act  as  an  executor.  Now  here,  prima  facie,  he  docs  not  do 
the  act  as  executor,  because  he  does  not  add  the  word  "executor,"  or  "as  executor," 
to  his  signature,  nor  was  he  dealing  with  his  father's  goods  at  the  time  ;  and  therefore, 
in  order  to  shew  that  he  was  acting  in  an  executive  character,  the  plaintifi  should  have 
given  some  evidence  to  shew  that  this  was  a  settlement  of  account  by  him  with  the 
consent  of  the  other  executors,  or  with  a  view  to  reduce  the  amount  of  a  claim  upon 
the  estate.  That  would  be  evidence  to  go  to  the  juiy  of  the  payment  being  made  by 
him  in  that  character  ;  but,  as  it  stands,  the  document  itself  says  nothing  of  the  kind, 
and  the  evidence  does  not  supply  the  ambiguity. 

Parke,  B.  I  am  of  the  same  opinion.  I  think  the  evidence  of  the  settlement  of 
account  between  the  plaintiflf  and  the  defendant  in  the  year  1838,  (supposing  the 
actual  settlement  of  account  to  be  proved),  in  which  one  item  was  set  oil'  against 
another,  would  be  good  evidence  to  shew  a  payment  by  the  defendant :  no  doubt  it 
is  equivalent  to  a  payment,  if  the  party  to  whom  the  sum  is  owing  agree  that  it  shall 
be  paid  by  the  setting  off  of  the  same  amount ;  so  that  the  sum  set  off  is  evidence  of 
the  payment  of  £15,  if  the  party  against  whom  it  is  set  off  did  not  oliject  to  it  when 
his  account  was  settled.  I  think  also,  that  there  was  evidence  to  go  to  the  jury  that 
this  sum  of  £300  was  advanced  to  the  testator  in  the  year  1835.  But  there  the 
plaintiff's  case  stops.  [514]  I  do  not  think  there  is  any  evidence  to  shew  that  this 
payment  of  £15  was  made  by  Joseph  Purslove  in  his  character  of  executor,  and  with 
the  intention  of  binding  the  assets  of  the  testator.  It  is  unnecessary  to  decide  whether 
such  a  promise  would  bind  the  co-executors.  I  own  that  decision  of  Lord  Tenterden's, 
which  has  been  cited,  appears  to  me  to  be  a  correct  decision,  that  one  executor  cannot 
be  bound  by  the  express  pronii.se  of  another,  even  if  he  binds  himself  in  his  character 
of  an  executor.  It  seems  to  have  been  the  opinion  of  the  Court,  in  the  case  of  Alkins 
v.  Tmlgold  (2  B.  &  Cr.  23;  3  L).  &  R.  200),  that,  if  an  express  piomise  is  made  by 
one  executor  in  his  representative  character,  it  binds  the  remaining  executors  in  their 
representative  character.  So  also  in  M'Calloch  v.  Dawes  (9  D.  &  R.  40),  the  Coui't 
appear  to  have  thought  that,  if  one  promised  in  his  co-executive  character,  it  would 
bind  the  others.  The  point,  however,  is  not  decided  in  those  cases,  but  it  has  been 
decided  in  the  case  cited  by  Mr.  Baines,  of  Tullock  v.  Dunn,  and  it  appears  to  mo  that 
that  case  is  founded  in  justice  and  good  sense,  and  ought  to  be  followed. 

It  is  unnecessary,  however,  to  determine  that  point,  because  I  think  tiiis  case  is 
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imperfect,  iuasrauch  as  there  was  no  evidence  to  shew  that  the  set-otf  of  £15  (which 
1  consider  to  be  oqiiiv:ilciit  to  a  payment  of  £15)  was  intended  to  be  made  in  a  repre- 
sentative character  ;  1  think  the  inference  to  be  drawn  from  what  appeared  in  evidence 
is,  that  the  payment  was  made  by  Joseph  Purslove  in  his  own  right,  and  therefore  it 
could  not  bind  his  co-executor.  I  therefore  think  the  learned  Judge  was  quite  right 
in  refusing  to  submit  the  case  to  the  jury,  and  in  directing  the  plaintifi'  to  be  nonsuited. 

GUKNEY,  B.,  concurred. 

Rule  discharged. 

[515]  Cheetham  v.  Sturtevant.  Exch.  of  Pleas.  Jan.  23,  1844. — In  an  action 
by  the  payee  against  the  defendant  as  the  maker  of  a  promissory  note,  dated  the 
28th  of  June,  1837,  the  plaintifT  in  his  particulars  gave  credit  for  payment  of 
three  years'  interest  on  account.  It  appeared  that  the  note  was  actually  made 
in  1 839  : — Held,  that  the  interest  for  which  credit  was  given  was  to  be  computed 
from  1837,  and  not  from  1839. — The  second  sittings  in  Hilary  Term  commenced 
on  the  19th  of  Jauuarj' ;  the  distringas  was  returnable  on  the  20th,  and  the 
cause  was  tried  by  adjournment  of  the  sittings  on  the  22nd : — Held,  that  the 
cause  was  properly  tried,  as  causes  tried  at  the  adjournment  of  a  sittings  are  to 
be  considered  as  tried  on  the  first  day  of  the  sittings. 

[S.  C.  1  D.  &  L.  631 ;  13  L.  J.  Ex.  108.] 

Assumpsit  by  the  payee  against  the  defendant,  as  the  maker  of  a  promissory  note 
dated  the  28th  of  June,  1837,  whereby  the  defendant  promised  to  pay  to  the  plaintifl" 
or  her  order,  on  demand,  32441.  15s.,  together  with  lawful  interest  thereon. 

The  defendant  pleaded  the  Statute  of  Limitations,  and  other  pleas,  which  it  is  not 
necessary  to  state. 

The  particulars  of  demand  stated,  that  the  action  was  brought  to  recover  the 
amount  of  principal  and  interest  due  on  the  promissory  note  mentioned  in  the  first 
count  of  the  declaration,  after  giving  credit  for  payment  of  three  years'  interest  on 
account. 

At  the  trial,  before  Rolfe,  B.,  at  the  Middlesex  Sittings,  on  Monday  the  22nd 
of  January,  the  plaintiff,  in  answer  to  the  plea  of  the  Statute  of  Limitations,  proved 
that  the  note  was  in  fact  made  in  December,  1839,  whereupon  the  defendant's 
counsel  contended,  that  the  declaration  ought  to  be  amended  accordingly,  and  that 
the  defendant  was  entitled  to  credit  for  the  payment  of  three  years'  interest  from 
that  date.  The  learned  Judge  thought  that,  although  the  note  was  actually  made 
in  1839,  yet  the  defendant  was  bound  by  the  terms  of  it  to  pay  interest  from  the 
year  1837,  and  accordingly  directed  the  jury  that  the  defendant  was  entitled  to 
credit  for  the  payment  of  three  years'  interest  from  1837,  and  the  jury,  in  conformity 
with  this  direction,  returned  a  verdict  for  the  plaintiff,  damages  £3500. 

The  second  sittings  in  this  term  were  held  on  Friday  the' 19th  of  January.  The 
distringas  in  this  cause  was  returnable  on  Saturday  the  20th,  and  the  trial  took  place 
on  Monday  the  22nd,  to  which  day  the  sittings  were  adjourned  from  the  Saturday. 

Jervis  now  moved  for  a  rule  to  shew  causae  why  the  ver-[516]-dict  should  not  be 
set  aside,  and  a  new  trial  had.  First,  the  Court  had  no  jurisdiction  to  try  the  cause, 
for  the  distringas  was  returnable  on  Saturday,  andlhe  trial  did  not  take'  place  until 
the  following  Monday.  It  is  true  that  the  sittings  at  Nisi  Prius  form  but  one  day  in 
law,  but  that  is  not  the  case  with  the  sittings  in  term.  In  Johnson  v.  Budge  (1  C.  M. 
&  K.  647 ;  3  Dowl.  P.  C.  207),  the  Court  seem  to  have  been  of  opinion  that  the 
sittings  in  term  are  not  regarded  as  one  .sitting  in  law,  so  that  a  trial  at  any  sitting 
day  would  have  relation  to  the  first  day  of  the  sittings.  [Parke,  B.  It  is  only  very 
lately  that  the  Courts  have  adopted  the  practice  of  adjourning  de  die  in  diem'.]  In 
Tai/lvr  V.  Harris  (3  Bos.  &  Pull.  550),  Lord  Alvanley,  C.  J.,  says,  "  The  sittings  in 
term  neither  commence  with  the  terra,  nor  are  any  part  of  'the  term  ;  they  are 
appomted  at  the  discretion  of  the  Chief  Justice  ;  and  if  a  cause,  from  never  having 
been  entered  in  the  cause  paper,  could  not  possiblv  have  been  tried  until  after  the 
death  of  the  defendant,  a  verdict  obtained  after  his"  death  cannot  stand.  Indeed  the 
postea  IS  made  up  of  the  very  day  on  which  the  cause  was  tried,  whereas  in  the  case 
of  trials  after  term  the  postea  is  made  up  as  of  the  first  day  of  the  sittings."  [Parke,  B. 
All  the  causes  in  the  second  sittings,  for  instance,  were  then   tried  on  that  day.] 
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There  ufc  two  cases  where  the  parLios  did  that  which  the  Court  does  in  cases  of 
adjounmieiit,  and  adjourned  the  cause.  One  was  Croivdcr  v.  lioolce  (2  Wils.  144), 
where  it  was  held  that,  the  trial  having  been  had  after  the  day  of  Nisi  Prius,  it 
was  coram  uoii  judice,  and  that  the  jurata  was  not  amendable  ;  but  the  Court  were  of 
opinion  that  they  ought  ex  officio  to  order  a  venire  de  novo  to  be  awarded,  which 
was  ordered  accordingly.  A  similar  point  was  decided  in  Child  v.  Harvey  (1  Ld. 
Eaym.  511).  Another  objection  is,  that  the  venire  directs  the  shcrifl'  to  summon  the 
jury  for  the  first  sittings ;  but  it  will  appear  from  the  Nisi  [517]  Prius  Kecortl  that 
the  case  stood  over  from  the  first  to  the  second  sittings. 

Secondly,  the  note  having  been  in  fact  made  in  18.39,  the  statement  of  it  in  tiio 
declaration  ought  to  have  been  amended  accordingly  ;  and  as  the  payment  of  throe 
years'  interest  was  admitted  by  the  plaintitt''s  particulars,  it  ought  to  lie  reckoned  as 
made  from  the  year  1839. 

Parke,  B.  I  am  of  opinion  that  there  is  no  ground  for  a  rule  in  this  case.  All 
the  causes  that  are  tried  by  adjournment  from  the  first  day  of  a  sittings  are  to  be 
considered  as  tried  on  that  day.  The  present  case  is  therefore  to  be  considered  as 
having  been  tried  on  the  19th.  With  regaid  to  the  second  point,  we  are  of  opinion 
that  the  bill  of  particulars  has  reference  to  the  date  of  the  note,  and  therefore  that 
the  interest  became  payable  from  the  year  1837,  and  not  from  1839,  when  the  note 
was  actually  made.     Consequently  thei-e  will  be  no  rule. 

The  rest  of  the  Court  concurred. 

Rule  refused. 

Rose  v.  M'Gregor.  Exch.  of  Pleas.  Jan.  2.5,  1844.— The  two  days'  notice  of 
countermand  of  trial,  required  by  the  rule  of  H.  T.  2  Will.  4,  s.  62,  must  be  two 
business  days ;  and  notice  on  Saturday  for  Monday  is  not  sufficient. 

[S.  C.  1  D.  &  L.  583;  13  L.  J.  Ex.  110;  8  Jur.  86.] 

This  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  he  should  not  pay 
the  costs  of  the  day  for  not  proceeding  to  trial,  and  why  all  further  proceedings 
should  not  be  stayed  until  such  costs  were  paid.  It  appeared  from  the  affidavits, 
that  the  defendant  was  under  terms  of  taking  short  notice  of  trial  for  the  sittings 
after  last  Michaelmas  Term,  which  began  on  Monday  the  27th  of  November.  Notice 
of  countei'mand  was,  however,  served  by  the  plaintiff  between  the  hours  of  six  and 
eight  on  the  evening  of  Saturday  the  25th. 

[518]  Charnock  shewed  cause.  The  notice  of  countermand  is  sufficient,  according 
to  Keg.  Gen.  H.  T.  2  Will.  4,  s.  62,  which  provides,  that  "  in  town  causes,  where  the 
defendant  lives  within  foi'ty  miles  of  town,  two  days'  notice  of  countermand  shall  be 
deemed  sufficient ; "  and  by  Reg.  Gen.  H.  T.  2  Will.  4,  s.  viii.  it  is  ordered,  "  that  in 
all  cases  in  which  any  particular  number  of  days,  not  expressed  to  be  clear  davs,  is 
prescribed  by  the  rules  or  practice  of  the  Courts,  the  same  shall  be  reckoned  exclusively 
of  the  first  day  and  inclusively  of  the  last,  unless  the  last  day  shall  happen  to  fall  on 
a  Sunday,"  &c.  An  intervening  Sunday  counts  as  one  day  in  most  proceedings;  for 
instance,  in  notices  of  trial  and  in  time  for  pleading.  [Parke,  B.  No :  the  two  tlays' 
notice  of  countermand  must  be  busine.ss  daj's ;  it  is  so  stated  in  Lush's  Practice,  and 
that  notice  on  Saturday  for  Monday  will  not  suffice.  Thei'e  are  three  cases  cited  to 
that  effect,  and  it  was  expressly  decided  in  Groycan  v.  Maunimj  (2  Cr.  &  J.  635)  that 
the  intervening  Sunday  is  not  to  be  reckoned.]  The  cases  of  Grosjeau  v.  Manning, 
IVardle  v.  Ackland  (3  Tyrw.  819  ;  2  Dowl.  P.  C.  28),  and  Sinvait  v.  Ahniham  (2  Do\vl. 
P.  C.  709),  which  are  those  referred  to  in  Lush's  Practice,  were  all  cases  of  continu- 
ance, and  not  of  countermand,  which  are  clearly  distinguishable;  for  in  the  one  case 
the  party  has  to  prepare  for  trial,  while  in  the  other  he  has  merely  to  suspend 
proceedings. 

Petersdorft',  in  support  of  the  rule,  was  stopped  by  the  Court. 

Parke,  B.  This  rule  must  be  made  absolute.  The  notices  of  countermand  and 
continuance  stand  on  the  same  footing;  in  each  the  defendant  is  entitled  to  two 
business  days'  notice.  The  rule  will  be  absolute  for  the  costs  only,  [519]  for  there  is 
no  reason  whj'  there  should  be  a  stay  of  proceedings  until  the  costs  are  paid. 

Alderson,  B  Take  the  case  either  way  ;  if  you  exclude  Saturday,  you  make 
Sunday  the  first  day,  and  then  it  excludes  itself  ;  if  the  last  day,  then  it  is  excluded 
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l)y  tlie  L'eiicial  rule.  If  you  serve  the  defendant  late  on  Saturday  evening,  as  was 
done  here,  you  give  him  no  time  at  all  to  enable  him  to  postpone  his  preparations  for 
trial,  if  your  construction  is  correct. 

GuuNKY,  B.  The  countcrnuuid  makes  it  necessary  for  the  defendant  to  send  away 
his  witnesses  or  prevent  them  from  attending,  but  the  shortness  of  the  notice  allows 
him  no  time  to  do  so. 

Rule  absolute. 

Hanmkk  v.  White.  Exch.  of  Pleas.  Jan.  25,  18'14.— The  plaintiff  having  brought 
an  action  of  debt  in  this  Court,  on  a  judgment  lecovered  in  an  inferior  court, 
instead  of  removing  it  to  the  superior  court  and  issuing  execution,  the  defendant 
pleaded  nul  tiel  record.  The  plaintiff  produced  the  record,  and  applied  for  his 
costs  under  43  Geo.  3,  c.  46,  s.  4,  but  the  Court  refused  the  application,  notwith- 
standing the  defendant  had  pleaded  a  false  plea. 

[S.  C.  1  D.  &  L.  653;  13  L.  J.  Ex.  110.] 

The  plaintiff,  having  recovered  a  judgment  against  the  defendant  in  the  borough 
Court  of  Shrewsbury,  brought  an  action  of  debt  upon  it  in  this  Court,  to  which  the 
defendant  pleaded  nul  tiel  record. 

Manning,  Serjt.  now  produced  the  record  of  the  Court  below,  and  moved  for 
judgment,  and  also  for  costs,  pursuant  to  43  Geo.  3,  c.  46,  s.  4.  [Parke,  B.  Why 
did  you  bring  an  action  on  the  judgment,  instead  of  removing  it  and  taking  out 
execution  1]  The  plaintiff  may  have  acted  improperly  in  bringing  an  action  on  the  judg- 
ment ;  still  the  defendant  has  caused  expense  and  delay  Viy  putting  a  groundless  plea 
upon  the  record.  In  GarnuvU  v.  Barker  (5  Taunt.  264),  the  [520]  plaintilf  was  allowed 
his  costs  of  action  on  the  judgment,  where  the  defendant  had  sued  out  a  writ  of  error 
and  pleaded  nul  tiel  record. 

Parke,  B.  I  am  of  opinion  that  there  is  no  ground  whatever  for  a  rule  in  this 
case.  This  is  an  application  to  the  discretion  of  the  Court,  and  as  the  plaintiff,  instead 
of  bringing  an  action,  might  have  removed  the  judgment  to  the  superior  Court,  and 
there  have  issued  execution,  we  think  he  ought  not  to  be  allowed  his  costs.  He  has 
brought  the  expense  upon  himself,  and  he  must  pay  for  the  pleasure  of  bringing  the 
action  on  the  judgment. 

The  other  Judges  concurred. 

Rule  refused. 

The  Attorney-General  v.  Ansted  and  Others.  Exch.  of  Pleas.  Jan.  29, 1844. — 
The  importer  of  goods  from  a  foreign  country  is  liable,  on  the  importation,  to  the 
duties  of  customs  payable  thereon  ;  and  this  liability  is  not  affected  by  the  Ware- 
housing Act,  3  &  4  Will.  4,  c.  57,  the  effect  of  which  is  only  to  give  the  merchant, 
in  the  case  of  goods  warehoused  under  it,  time  for  payment  of  the  duties  until 
the  goods  are  entered  for  home  consumption. — And  if  the  merchant  have  obtained 
the  goods  from  a  bonded  warehouse  without  making  any  entry  for  home  consump- 
tion, and  without  the  duties  having  been  paid,  he  is  liable  to  an  information  of 
debt  for  the  duties,  and  it  is  no  answer  to  it  that  a  custom-house  agent,  employed 
by  him  to  make  the  entry  and  pay  the  duties,  misappropriated  the  money  and 
fraudulently  obtained  the  goods. 

[S.  C.  13  L.  J.  Ex.  101.] 

This  was  an  information  of  debt  by  the  Attorney-General  against  Messrs.  Ansted 
&  Co.,  merchants  of  London,  for  the  sum  of  7481.  9s.,  as  duties  of  customs  alleged  to 
be  due  to  her  Majesty  on  726  ewt.  2  qrs.  3  lbs.  of  raisins,  and  223  cwt.  3  qrs.  15  lbs. 
of  figs,  imported  by  them  into  the  port  of  London.  The  defendants  pleaded  the 
general  issue. 

The  cause  came  on  for  trial  at  the  sittings  after  Hilary  Term,  1842,  when  a  verdict 
was  taken  for  the  Crown,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

In  the  months  of  December  1839  and  January  1840,  the  defendants  imported  into 
the  port  of  London  certain  quantities  of  foreign  raisins  and  tigs,  for  which  they  passed 
[521]  a  warehousing  entry,  and  in  the  ordinary  course  warehoused  them  iu  a' bonded 
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warebouse,  at  Fresh  Wharf,  Thames-street.  A  portion  of  the  aiticlcs  so  imported  wjus 
obtained  from  the  warehouse  at  Fresh  Wharf,  and  had  come  to  the  possession  of  the 
defendants,  as  hereinafter  mentioned,  and  had  been  by  them  taken  into  home 
consumption  ;  and  on  this  part  no  duty  had  ever  been  received  by  the  Customs. 

The  defendants  employed  a  person,  licensed  to  act  as  agent  at  the  Custom-house 
in  London,  under  .3  &  4  Will.  4,  c.  2,  s.  144,  to  pay  the  duty  on  the  goods,  and  procure 
their  delivery  from  the  warehouse  for  home  consumption.  The  defendants,  for  this 
purpose,  paid  the  amount  of  duty  to  this  person  ;  and  he  having  subsequently  repre- 
sented to  them  that  he  had  duly  paid  the  duty  for  the  goods,  they  .sent  for  and 
obtained  the  goods  from  the  warehouseman,  upon  presentment  of  the  usual  merchant's 
order. 

The  ordinary  and  proper  course  in  taking  goods  out  of  bond  for  home  consumption 
is  as  follows  : — The  merchant  sends,  at  his  option,  either  his  own  clerk,  or  one  of  the 
licensed  agents  above  alluded  to,  to  the  Custom-house  for  the  purpose.  This  person 
pays  to  the  receiver  of  duties  at  the  Custom-house  the  amount  of  the  duties,  and  that 
officer  then  signs  a  bill  of  entry,  addressed  to  the  comptroller  of  accounts  (another 
officer  of  customs),  which  bill  of  entry  is  sent  by  a  customs  messenger  to  the  comp- 
troller of  accounts.  The  comptroller  of  accounts,  upon  receipt  of  the  bill  of  entry, 
makes  out  a  delivery  order,  which  is  addressed  to  the  customs  locker  at  the  warehouse 
where  the  goods  are,  and  is  his  authority  to  withdraw  all  control  on  the  part  of  the 
Customs  from  the  goods.  If  the  merchant  makes  application  at  the  Custom-house  for 
the  delivery  older,  it  is  given  to  him,  and  then  he  sends  it  to  the  locker ;  but  if  no 
such  application  is  made  for  it,  the  order  is  delivered  to  the  locker  from  the  warehouse- 
keeper's  office,  and  not  to  the  [522]  merchant,  who  in  such  case  sends  for  his  goods, 
and  finds  them  released.  The  actual  delivery  of  the  goods  is  then  effected  by  any 
person  bearing  an  order  from  the  importer,  called  a  merchant's  order,  and  addressed 
to  the  warehouse-keeper,  upon  the  presentment  of  which  the  warehouseman  delivers 
the  goods,  having  previously  obtained  the  signature  of  the  locker  to  it,  as  a  proof  that 
the  duties  have  been  paid,  and  this  signature  the  locker  only  gives  if  he  has  received 
a  locker's  order. 

In  the  present  case,  no  part  of  the  duties  was  ever  paid  to  any  officer  of  the  customs, 
and  no  entry  for  home  consumption  of  any  of  the  goods  in  question,  to  be  cleared 
from  the  warehouse,  or  any  other  entry  except  the  warehousing  entries  before 
mentioned,  was  ever  made,  nor  was  any  one  of  the  above-mentioned  documents  given 
by  the  customs  officers  for  any  part  of  the  goods  in  question  ;  but  the  agent  employed 
misappropriated  the  money  i-eceived  from  the  defendants  for  the  payment  of  the  duty, 
and  the  goods  were  obtained  from  the  warehouse  as  above  mentioned,  without  payment 
of  any  pait  of  the  duty  thereon,  and  without  the  signature  of  the  customs  locker  to 
the  merchant's  order. 

At  the  time  when  the  goods  came  into  the  possession  of  the  defendants,  they  were 
not  aware  that  the  duty  thei'con  had  not  been  paid  by  their  agents,  nor  that  the 
signature  of  the  locker  had  not  been  obtained  to  the  merchant's  order ;  nor  were  they 
aware  of  that  fact  until  the  amount  of  such  duties  was  subsequently  claimed  from 
them  by  the  Commissioners  of  Customs. 

Upon  the  payment  of  the  duties,  the  officer  of  the  customs  does  not  give  any 
receipt  to  the  party  paying  them. 

The  licensed  agents  above  alluded  to  are  not  in  any  way  authorized  by  the  Customs 
to  receive  duties  for  them,  nor  are  they  indeed  in  any  way  servants  of  the  Customs. 

Fresl)  Wharf  is,  by  the  appointment  of  the  Commissioners  [523]  of  Customs,  a 
warehouse  of  ordinary  security,  and  is  locked  with  two  locks  ;  the  locker,  who  is 
a  government  officer,  holds  the  key  of  one  of  such  locks,  and  the  warehouse-keeper 
holds  the  key  of  the  other. 

Before  any  part  of  the  above-mentioned  goods  was  warehoused  as  before  mentioned, 
general  security  by  bond  had  been  given  by  the  proprietors  and  occupiers  of  the 
said  warehouse,  pursuant  to  the  .3  ife  4  Will.  4,  c.  57,  s.  S,  for  the  payment  of  the  full 
duties  of  importation  of  all  such  goods  as  should  at  any  time  be  warehoused  thereni, 
or  for  the  due  exportation  thereof,  which  bond  has  continued  in  force  to  the  present 
time :  and  no  security  was  ever  given  by  the  defendants  for  the  duties  in  respect  of 
the  goods  in  question. 

If  the  Court  should  be  of  opinion  that,  under  the  above  circumstances,  the  Crown 
was  entitled  to  recover  from   the  defendants  the  whole  or  any  part  of  the  above- 
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mentioned  duties,  the  veidiet  for  the  Crown  was  to  stand,  or  to  be  entered  for  that 
part.  And  if  the}'  should  be  of  opinion  that  the  Crown  was  not  entitled  to  recover 
an}'  part  of  the  said  duties  from  the  defendants,  then  the  verdict  was  to  be  entered 
for  the  defendants. 

The  plaintiff's  point  for  argument  was,  that  the  defendants,  being  the  importers  of 
the  goods  in  question,  became  debtors  to  the  Crown  for  the  duties  in  respect  of  them  ; 
and  as  such  duties  had  never  been  paid  to  the  Crown,  the  Attorney-General  was 
entitled  to  lecover  them  by  this  information. 

The  defendants'  points  for  argument  were,  that  the  duties  never  became  a  debt 
payable  by  the  defendants :  that  the  defendants  did  not  become  liable  to  pay  the 
tlulics  merely  by  reason  of  their  having  imported  the  goods,  or  of  their  having  passed 
a  warehousing  entry,  oi-  of  their  having  warehoused  the  goods,  or  received  and  taken 
them  into  home  consumption  ;  that  the  goods  were  in  the  nature  of  [524]  smuggled 
goods,  and  that  the  remedy  of  the  Crown  was  against  the  warehouse-keeper  or  occupier 
of  the  warehouse,  and  by  proceeding  for  the  penalties  given  by  the  statute  :  that  the 
Crown  could  not  i-ecover  the  duties  from  the  defendants,  having,  by  the  negligence 
of  the  locker,  put  it  in  the  power  of  some  person  to  procure  the  I'emoval  of  the  goods 
from  the  warehouse  without  due  entiy  and  payment  of  the  full  duties,  and  thereby 
induced  the  defendants  to  believe  that  their  agent  had  paid  the  duties,  and  enabled 
him  to  commit  or  conceal  his  fraud  upon  them,  and  that  the  Crown  was  thereby 
estopped,  as  against  the  defendants,  from  contending  that  the  duties  had  not  been 
paid. 

Jervis,  for  the  Crown.  The  defendants,  as  the  importers  of  these  goods,  became, 
immediately  on  their  importation,  debtors  to  the  Crown  for  the  duties  of  customs 
payable  thereon.  Except  in  the  case  of  corn,  the  duties  are  payable  by  the  importer 
on  the  vessel's  coming  within  the  limits  of  the  port.  The  r2.5th  section  of  the  Customs 
Kegulation  Act,  3  &  4  Will.  4,  c.  52,  expressly  provides,  that  if,  upon  the  first  levying 
of  any  duty,  &c.  it  shall  become  necessary  to  determine  the  precise  time  at  which  an 
importation  of  any  goods  made  and  completed  shall  be  deemed  to  have  had  effect, 
such  time  shall  be  deemed  to  be  the  time  at  which  the  ship  had  actually  come  within 
the  limits  of  the  port  at  which  the  ship  shall  in  due  course  be  reported,  and  the  goods 
be  discharged.  And  there  are  abundant  authorities  to  shew  that  the  duties  become  a 
debt  to  the  Crown  immediately  on  the  importation.  Com.  Dig.  Debt  (A.  9) ;  Leaper 
V.  •Smith  (Bunb.  79);  Anonymous  (Lane,  15);  Salter  v.  Majapert  (I  Uoll.  Eep.  383); 
Atlormy-General  v.  JVeehs  (Bunb.  223).  The  provisions  of  the  Warehousing  Act,  3  & 
4  Will.  4,  c.  57,  shew  also  that  the  duties  are  payable  by  the  importer  on  the  vessel's 
coming  into  the  [525]  port.  The  8th  section  requires,  that,  before  any  goods  shall 
be  entitled  to  be  warehoused  under  the  act,  the  proprietor  or  occupier  of  the  v\  are- 
house,  if  he  be  willing,  shall  give  general  security  by  bond  for  the  payment  of  the  full 
duties  of  importation  on  all  such  goods  as  shall  "be  warehoused  therein  ;  and  if  he  be 
not  willing  to  give  such  general  security,  the  different  importers  of  the  separate 
quantities  of  goods  shall,  upon  each  importation,  give  such  security  in  respect  of  the 
particular  goods  imported  by  them  respectively  before  such  goods  shall  be  entered  to 
be  w-arehoused.  The  14th  section,  which  requires  goods  warehoused  to  be  cleared 
within  a  certain  time,  contains  a  particular  provision  with  respect  to  certain  goods 
imported  by  the  East  India  Company  "from  places  within  the  limits  of  their  charter 
nito  the  port  of  London."  The  15th  section,  also,  which  empowers  the  commissioners 
of  goods  to  "  remit  or  return  the  duties  payable  or  paid  "  on  goods  lost  or  destroyed 
"either  on  shipboard,  or  in  the  landing  or  shipping  of  the  same,"  shews  that  the 
duties  become  payable  on  the  entry  of  the  vessel  into  the  port.  The  defendants  may 
rely  on  the  10th  section  of  that  act,  which  enacts,  that  if  any  goods  be  taken  out  of 
any  warehouse  without  due  entry  of  the  same  with  the  proper  officers  of  the  customs, 
the  occupier  of  the  warehouse  .shall  be  liable  to  the  payment  of  the  duties  due  thereon. 
But  that  provision  was  not  intended  to  exempt  the  importer  from  liability,  Init  only 
to  place  a  check  on  the  occupier  of  the  warehouse,  by  subjecting  him  also  to  liability 
in  the  case  provided  against.  The  argument  for  the  defendants  will  be,  that  the  duty 
does  not  attach  on  importation,  but  only  on  entry  of  the  goods.  But  that  is  incon- 
sistent with  the  3  &  4  Will.  4,  c.  57,  s.  8,  hy  which,  if  the  proprietor  or  occupier  of 
the  warehouse  does  not  give  security  for  payment  of  the  duties,  the  importers  are 
bound  to  do  so  before  the  goods  shall  be  entered  to  be  warehoused. 

The  alleged  negligence  of  the  locker  affords  no  answer  [526]  to  the  claim  for  the 


12M.&W.527.  THE    ATTORN EY-GENEUAL   I'.   ANSTED  1307 

iluties :  it  is  clear  that  the  rights  of  the  Crown  cannot  be  aflected  by  the  iiogligenco 
of  its  officers  :  Sheffidd  v.  Eatdiffe  (Hob.  347) ;  Dunbair's  case  (Cro.  Car.  349)  ;  Attorney- 
General  v.  Chittij  (Parker,  48).  ' 

Peacock,  contriV  Either  no  debt  at  all  was  due  from  the  defendants  to  the  Crown, 
or  if  there  was,  the  time  of  payment  of  that  del)t  has  not  yet  arrived,  because  no  entry 
has  yet  been  made  for  home  consumption. 

First,  no  debt  became  due  to  the  Crown  from  the  defendants  on  the  mere  im])or- 
tation  of  the  goods.  The  okl  cases  cited  on  the  other  side  have  now  no  application  : 
they  were  decided  at  a  time  when  the  ancient  customs  laws  were  in  force,  and  when 
it  was  doubtful  whether  duties  of  customs  were  payable  by  virtue  of  any  act  of 
parliament,  or  of  the  mere  prerogative  of  the  Crown.  But  now,  all  the  statutes  on 
this  subject  are  to  be  read  as  one  connected  code  of  law  ;  and  looking  at  the  provisions 
of  the  Warehousing  Act,  3  &  4  Will.  4,  c.  57,  it  appears  that  the  duties  are  payable, 
not  upon  importation  alone,  but  upon  the  entrj'  for  home  consumption.  The  lind 
section  of  the  Customs  Duties  Act,  3  ife  4  Will.  4,  c.  56,  no  doubt  imposes  the  duties 
on  all  goods  imported  into  the  United  Kingdom  ;  but  it  does  not  state  that  they  are 
to  be  paid  on  importation  ;  neitlier  is  there  any  clause  which  expressly  makes  the 
importer  liable  to  the  payment  of  them.  The  18th  section  of  the  Waiehousing  Act 
requires  that,  upon  the  entry  of  any  goods  to  be  cleared  from  the  warehouse,  if  the 
same  be  for  home  use,  the  person  entering  such  goods  inwards  shall  deliver  a  bill  of 
the  entry,  &c.,  and  at  the  same  time  shall  pay  down  to  the  proper  otticer  of  the 
customs  the  full  duties  of  customs  payable  thereon.  By  the  8th  section,  in  case  only 
the  proprietoi'  of  the  warehouse  do  not  give  security  for  the  payment  of  the  duties, 
the  importer  is  to  give  such  .secu-[527]-rity  before  the  goods  shall  be  entered  to  be 
warehoused  ;  but  it  does  not  say  that  he  is  to  give  security  that  the  duties  shall  be 
paid  by  himself.  The  4  &  5  Will.  4,  c.  89,  s.  20,  and  5  &"6  Vict.  c.  47,  s.  50,  which 
empower  the  Commissioners  of  Customs  to  remit  or  return  the  duties  on  goods  lost 
or  destroyed  by  unavoidable  accident  in  the  warehouse,  and  provide  that  the  duties 
payable  on  wine  and  certain  other  goods,  when  taken  out  of  warehouse  for  home  use, 
shall  be  charged  on  the  quantities  actually  delivered,  confirm  the  view  taken  of  the 
case  by  the  defendants.  [Alderson,  B.  The  defendants  became  liable  to  the  duties 
on  passing  the  wai'ehousing  entry,  and  have  got  the  goods  without  payment  of  the 
duties;  are  they  not  liable?]  The  Crown  may  sue  the  warehouseman,  whose  duty 
it  was  to  keep  possession  of  the  goods  until  the  duties  were  paid.  [Parke,  B.  The 
ease  of  Salter  v.  Majapert  appears  to  be  directly  in  point.  The  defendants  have  in 
fact  taken  the  goods  from  on  board  the  ship,  and  may  therefore  be  sued  for  the 
duties.] 

But  further,  the  Ciown  are  not  entitled  to  recover  these  duties,  since  it  was  by 
the  culpable  conduct  of  their  own  officer  that  the  defendants  have  been  brought  into 
this  difficulty.  Coles  v.  Bank  of  England  (10  Ad.  Si  E.  437;  2  P.  &  D.  521). 
[Alderson,  B.  Your  argument  amounts  to  this,  that  the  defendants  are  to  be  exempted 
from  duty,  because  they  have  themselves  employed  a  guilty  agent.  Pai'ke,  B.  The 
substance  of  the  transaction  is  simply  this,  that  they  have  made  no  entry  for  home 
consumption,  as  they  ought  to  have  done.] 

[The  learned  counsel  then  referred  to  and  commented  on  the  stats.  12  Car.  2,  c.  4, 
43  Geo.  3,  c.  132,  9  Geo.  4,  c.  60,  s.  3,  and  3  &  4  Will.  4,  e.  53,  as  confirming  his 
view  that  the  duties  were  not  payable  on  imporbition  merely,  but  on  the  entry  for 
home  consumption.] 

[528]  Lord  Abinger,  C.  B.  It  seems  to  me  that  this  is  a  very  clear  case,  and 
that  our  judgment  must  be  for  the  Crown.  The  object  of  the  recent  acts  of  parliament, 
which  have  been  referred  to,  was  not  to  discharge  the  irapoitcr  from  his  liability  for 
payment  of  the  duties  on  the  goods  imported  by  him,  but  only  to  afford  facilities  to 
the  commerce  of  the  country,  by  enabling  merchants,  in  certain  cases,  to  postpone 
the  payment  of  the  duties.  The  defendants,  however,  have  not  brought  themselves 
within  the  terms  of  the  act  of  parliament ;  for,  being  liable  to  payment  of  the  duties 
as  the  importers  of  the  goods,  and  being  bound  to  pay  them  on  entering  the  goods 
for  home  consumption,  they  get  possession  of  them  without  any  such  entry  being 
made,  and  without  payment,  and  then,  in  effect,  conteufl  that  they  are  not  liable, 
because  they  have  not  made  an  entry.  The  right  of  the  Ci-own  to  the  duties  of 
customs  does  not  arise  out  of  these  recent  statutes  ;  it  existed  long  before  them  ;  still 
less  is  it  abrogated  or  abridged  by  them,  because  their  language  plainly  shews  that 
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the  duties  are  considered  to  be  due  on  the  warehousing  entry  being  made  by  the 
importer. 

P.VHKE,  B.  I  ;im  of  the  same  opinion.  The  defendants  clearly  were,  by  the 
general  law,  liable,  as  importers  of  the  goods,  to  the  payment  of  these  duties  :  and 
the  only  question  therefore  is,  whether  that  liability  has  been  aflected  by  the  Ware- 
housing Act,  3  &  4  Will.  4,  c.  57.  It  appears  from  the  preamble  of  that  Act,  that 
the  object  of  this  and  of  similar  statutes  was  to  promote  the  trade  and  commerce  of 
that  country,  and  with  that  view,  it  was  intended  to  give  the  merchant  time  for 
payment  of  the  duties  until  the  goods  were  either  exported  or  taken  out  for  home 
consumption.  It  is  contended  in  this  case,  on  behalf  of  the  defendants,  that  the  time 
for  payment  of  these  duties  has  not  arrived,  because  no  entry  for  home  consumption 
has  [529]  yet  been  made.  But  that  is  the  fault  of  the  defendants  themselves,  and  it 
does  not,  therefore,  lie  in  their  mouth  to  say  that  the  time  for  payment  has  not 
arrived.  Then  they  say  that  the  effect  of  the  statute  is  to  give  a  new  remedy  for  the 
duties  upon  goods  imported  and  warehoused,  and  afterwards  entered  for  home  con- 
sumption. I  think  that  is  not  so,  and  that  the  alteration  introduced  by  the  statute 
relates  only  to  the  time  of  payment ;  and  here  the  time  of  payment  has  arrived,  for 
the  defendants  have  taken  out  the  goods  for  home  consumption.  The  remedy  of  the 
Crown  is  therefore  no  longer  suspended  :  the  duties  were  originally  payable  by  the 
importers,  and  the  time  of  payment  has  arrived.  As  to  the  want  of  an  entry  for 
home  consumption,  that  arose  from  the  misconduct  of  the  defendants'  agent,  and  they 
cannot  take  advantage  of  their  own  wrong. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  Crown. 

DuNFORD  AND  OTHERS  V.  Trattles.  Exch.  of  Pleas.  Jan.  25,  1844.— To  a  declara- 
tion stating  that  the  defendant  was  possessed  of  a  ship,  which,  by  the  carelessness 
and  mismanagement  of  his  servants,  ran  foul  of  and  damaged  the  plaintifts'  ship, 
the  plea  of  not  guilty  admits  that  the  defendant  was  possessed  of  the  ship,  and 
only  denies  that  the  injury  was  occasioned  by  the  carelessness,  &c.  of  his  servants. 

[S.  C.  1  D.  &  L.  554 ;  13  L.  J.  Ex.  124.] 

Case.  The  declaration  stated,  that  the  plaintiffs  were  possessed  of  a  certain  ship, 
and  that  the  defendant  was  possessed  of  a  certain  other  ship,  which  said  ship  of  the 
defendant  was  under  the  care  of  the  defendant's  servants,  who  were  navigating  the 
same  on  the  high  seas.  The  declaration  then  alleged,  that  the  defendant's  ship,  by 
the  ca,rele3sness,  mismanagement,  &c.  of  his  servants,  ran  foul  of  and  damaged  the 
plaintiff's'  ship. 

[530]  Pleas,  first,  not  guDty ;  second,  that  the  plaintiffs  were  not  possessed  of  the 
said  ship. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Summer  Assizes  for  the  county  of 
Northumberland,  no  proof  having  been  given  by  the  plaintilTs  that  the  injury  was 
done  by  the  defendant's  vessel,  it  was  contended,  on  behalf  of  the  defendant,  that  the 
plaintifls  ought  to  be  nonsuited.  The  learned  Judge,  however,  thought  that  the  defen- 
dant's ownership  of  the  vessel  was  admitted  on  the  pleadings,  but  reserved  the  point; 
and  the  jury  having  found  a  verdict  for  the  plaintiffs,  he  gave  the  defendant  liberty  to 
move  to  enter  a  nonsuit. 

Kuowles  having  obtained  a  rule  accordingly, 

Wortley  and  S.  Temple  now  shewed  cau.se.  The  question  in  this  case  arises  under 
the  pleading  rule  of  H.  T.,  4  Will.  4,  which  provides,  that,  "in  all  actions  on  the  case, 
the  plea  of  not  guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful 
act  alleged  to  have  been  committed  by  the  defendant,  and  not  of  the  facts  stated  in  the 
inducement,  and  no  other  defence  than  such  denial  shall  be  admissible  under  that  plea." 
The  plea  here  pleaded,  therefore,  admits  that  the  defendant  was  the  owner  of  the  vessel 
that  did  the  injury,  and  merely  puts  in  issue  the  fact  of  its  having  been  done  negligently. 
In  Taverner  v.  Little  (5  Bing.  N.  C.  678 ;  7  Scott,  796),  which  was  an  action  on  the  case 
against  the  defendant  for  negligently  driving  his  horse  and  cart  against  the  plaintiff's 
horse,  it  was  expressly  held,  that,  under  the  plea  of  not  guiltv,  the  defendant  could  not 
shew  that  the  cart  did  not  belong  to  him.  [Alderson,  B.  In  iroolf  v.  Beard  (8  Car.  & 
r  373),  which  was  an  action  against  the  defendant  for  negligent  driving  by  his  servant. 
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it  was  ruled,  that,  by  pleading  not  guilty,  the  defendant  admitted  that  the  driver  was 
his  ser-[531]-vant.]  So,  in  Uart  v.  Vn/wlci/  (12  Ad.  it  Ell.  37^),  which  was  an  action  on 
the  case  against  the  defendant  for  the  negligent  di-iving  hy  hi.s  sei'vant  of  his  waggon 
and  horses  against  the  plaintiff's  carriage,  it  was  again  determined,  that,  under  the  plea 
of  not  guilty,  the  defendant  could  not  prove  that  the  servant  and  horses  were  not  his  ; 
and  Lord  Denman,  C.  J.,  there  says,  "  Tavcrner  v.  Little  was  decided  on  groat  considei-a- 
tion  ;  and  I  think  the  Court  of  Common  Pleas  were  right  in  their  ruling."  In  Toirence 
V.  (lihhim  (13  Law  J.,  Q.  B.,  3G),  which  was  an  action  for  seducing  the  daughter  and 
servant  of  the  plaintiff',  it  was  held,  that  a  plea  that  the  jiarty  seduced  was  not  the 
servant  of  the  phiiutiff  did  not  amount  to  an  argumentative  jilea  of  not  guilty,  hut  was 
a  good  plea  in  confession  and  avoidance.  The  defendant,  therefore,  has  admitted  that 
he  was  the  owner  of  the  ship  that  did  the  damage.  Daivson  v.  Momx  (7  Car.  Ik  P.  25) 
(where  it  was  held,  that,  in  an  action  for  a  nuisance,  when  the  defendant  pleaded  not 
guilty,  the  plaintiff  must  not  only  prove  the  existence  of  the  nuisance,  but  that  the 
defendant  was  the  cause  of  it),  may  be  relied  upon  ;  but  that  was  only  a  ruling  at  Nisi 
Prius,  and  was  long  before  the  case  of  Norton  v.  SclmJcJidd  (9  M.  &  W.  66.5),  where  it  was 
held,  that,  in  case  for  erecting  a  cesspool  near  a  well,  and  thereby  contaminating  the 
water  of  the  well,  the  plea  of  not  guilty  put  in  issue  both  the  fact  of  the  erection  of  the 
cesspool,  and  that  the  water  was  thereby  contaminated.  That  case  also,  at  first  sight, 
may  appear  to  lean  the  other  way  ;  but  when  it  comes  to  be  looked  at,  it  is  not  so. 
There  the  declaration  alleged  that  the  plaintiff  and  defendant  were  possessed  of  the 
adjoining  premises,  (which  is  equivalent  to  the  allegation  of  the  ownership  of  the  ship) ; 
but  the  gist  of  the  action  was  the  digging  of  the  cesspool ;  so,  hei'e,  the  running  down 
of  the  plaintiff's'  ship  is  the  matter  in  issue.  All,  indeed,  that  it  is  necessary  to  contend 
for  here  is,  that  it  is  prima  facie  to  be  taken  to  be  admitted  that  it  was  the  defendant's 
ship  which  was  [532]  the  cause  of  the  injury.  They  also  cited  Alston  v.  Milh  (9  Ad. 
&  Ell.  248  ;  1  P.  &  D.  197),  and  Raisin  v.  Aktchell  (9  Car.  &  P.  613). 

Knowles  and  Addison,  in  support  of  the  rule.  The  whole  question  turns  upon  this, 
whether  Tavmier  v.  Little  is  to  be  considered  good  law  ;  if  that  be  an  authority  binding 
upon  the  Court,  it  is  difficult  to  say  that  it  does  not  apply  to  the  present  case.  Perhaps, 
however,  it  may  be  distinguishable  on  the  ground  that  there  some  slight  evidence  of 
identity  was  given.  That  case,  however,  if  fully  carried  out,  would  seem  to  involve 
an  absurdity  ;  for,  if  the  issue  of  not  guilty  merely  requires  the  plaintiff'  to  prove  a 
negligent  collision,  and  damage,  it  would  be  supported  by  evidence  of  any  ship  on  the 
high  seas  running  against  and  injuring  another.  [Alderson,  B.  How  is  that  an  eviH 
If  the  defendant  disputes  the  ownership  of  the  vessel,  he  may  traverse  the  propei'ty. 
Parke,  B.  The  meaning  of  the  inducement  in  this  case  is,  that  the  defendant  was  in 
the  possession  of  the  ship  that  did  the  damage.  The  plea  of  not  guilty  means,  not 
guilty  of  negligence  in  the  management  of  the  ship.  Suppose  the  defendant  had 
traversed  the  averment  of  his  being  in  possession  of  the  ship,  would  that  traverse  have 
been  demurrable?  If  it  would,  the  plea  of  not  guilty  does  not  admit  the  defendant's 
possession.  I  think  it  would  not.]  In  Bennion  v.  Daviswi  {3  M.  &  W.  179),  it  was 
held,  in  assumpsit  for  not  safely  carrying  goods  shipped  on  board  a  vessel,  that  the 
ownership  of  the  vessel  was  not  admitted  by  the  plea  of  non  assumpsit.  [Alderson,  B. 
That  was  an  immaterial  averment ;  it  need  not  have  been  stated  there  that  the  defen- 
dants were  the  owners  of  the  vessel.]  The  averment  in  the  present  ca.se  is  also 
immaterial.  [Alderson,  B.  The  effect  of  the  defendant's  plea  is,  that  he  admits 
himself  to  have  been  in  possession  of  the  ship  that  did  the  mischief,  lint  denies  that 
the  injury  was  occasioned  by  his  negligence.]  It  was  held,  in  Smith  v.  Martin  (9  M.  & 
W.  304),  that  a  material  fact  not  traversed  is  [533]  not  therefore  admitted  so  as  to 
dispense  with  proof  of  it.  The  case  of  Hart  v.  Crowley  was  but  little  argued,  and  that 
of  JFoolf  v.  Beard  was  not  argued  at  all.  They  also  cited  Hodrjkinson  v.  Marsden 
(2  Campb.  121). 

Lord  Abinger,  C.  B.  This  is  a  very  plain  case,  upon  the  construction  of  the 
new  rules  of  pleading.  Let  us  consider  what  was  the  state  of  the  law  before  the  New 
Ilules.  In  an  action  like  the  present,  the  plaintiff  had  to  prove  that  he  was  the  owner 
of  the  vessel  that  sustained  the  injury,  that  the  .ship  which  occasioned  it  was  in  the 
management  and  possession  of  the  defendant,  and  that  the  injury  arose  from  the 
the  defendant's  mismanagement.  The  proof  of  all  these  points  occasioned  him  great 
trouble  and  expense,  and  he  frequently  failed  from  being  unable  to  prove  them.  This 
expense  and  failure  of  justice  the  New  liules  tend  to  prevent,  by  requiring  notice 
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to  be  given  of  the  facts  intended  to  be  disputed.  The  rule  applicable  to  actions  like 
the  present  in  fact  declares,  that  the  plea  of  not  guilty  does  not  put  in  issue  the 
possession  either  of  the  plaintiff  or  the  defendant,  but  merely  the  wrongful  act.  But 
then  it  is  .said,  that  it  is  a  hardship  upon  a  defendant  that  he  should  be  charged  with 
running  down  a  ship  on  the  English  coast,  when  the  fact  might  be  that  he  had  but 
one  shi]),  which  at  the  time  of  the  accident  was  in  the  East  Indies,  which  fact,  under 
the  pi-esent  pleadings,  he  would  be  precluded  from  shewing.  If,  however,  that  be  his 
defence,  he  could  easily  shew  that  the  charge  was  a  mistaken  or  false  one,  by 
traversing  his  alleged  possession  of  the  vessel,  and  so  putting  the  plaintiff  to  the 
proof  of  it.  This  is  the  simple  course,  and  would  occasion  him  no  inconvenience  ;  and 
he  ought  not  to  put  the  plaintiff"  to  expense  and  delay,  by  compelling  him  to  prove 
matters  which  he  had  not  given  him  notice  that  he  intended  to  dispute.  But  then 
Mr.  Addison  says  the  inducement  is  immaterial,  and  need  not  be  traversed.  In 
[534]  some  cases,  no  doubt,  the  inducement  is  immaterial ;  but  it  is  not  so  here. 
If,  indeed,  the  plaintiHs  had  alleged  that  the  defendant  was  possessed  of  one  vessel, 
which  was  under  the  management  of  his  servant,  and  that  another  vessel  occa.sioned 
the  injury  complained  of,  that  would  be  an  absurd  mode  of  statement,  because  in 
that  case  the  vessel  doing  the  injury  would  not  be  connected  with  the  defendant. 
There  is  no  reason,  however,  in  principle,  why  the  inducement,  as  it  is  termed, 
should  be  at  the  beginning  of  a  declaration,  rather  than  at  an  end.  Suppose,  for 
instance,  it  were  aveired  that  the  plaintiff's'  vessel  was  injured  by  the  bad  manage- 
ment of  another  vessel,  and  at  the  end  of  the  declaration  theie  had  been  an  averment, 
that  the  said  last-mentioned  vessel  was  under  the  control  and  management  of  the 
defendant ;  that  mode  of  statement  would  be  good,  because  it  would  shew  that  the 
plaintiHs  meant  to  refer  their  complaint  of  injury  to  the  defendant's  vessel.  When, 
therefore,  the  defendant  traverses  the  averment  of  his  possession,  he  means  to  say 
that  he  was  not  in  the  possession  and  management  of  the  vessel  that  did  the  injury. 
If  the  vessel  is  under  his  management,  it  is  in  his  possession  ;  and  the  plaintiffs  are 
compelled  to  make  this  averment.  The  defendant  may  therefore  plead  that  the 
vessel  is  not  his  vessel.  It  seems  to  me  that  the  learned  Judge  was  right  in  his  view 
of  the  case,  and  that  the  rule  for  entering  a  nonsuit  must  be  discharged. 

Parke,  B.  I  am  of  the  same  opinion.  I  think  this  point  has  been  settled  by  the 
ease  of  Taverner  v.  Little,  and  that  we  ought  not  to  listen  to  any  argument  that  tends 
to  disturb  it.  I  agree  with  Mr.  Addison,  that  the  plea  of  not  guilty  does  not  admit 
immaterial  averments  stated  in  the  inducement.  But  the  averment  that  the  defendant 
was  possessed  of  the  vessel  in  question  is  not  an  immaterial  averment,  and  a  traverse 
taken  upon  it  would  not  be  demurrable.  The  plea  of  not  guilty,  therefore,  does  admit 
[535]  that  the  defendarit  was  in  possession  of  the  vessel  that  injured  the  plaintiffs'. 

Aldekson,  B.,  and  Gurney,  B.,  concurred. 

Rule  discharged. 

Stracey  v.  Nelson.  Exeh.  of  Pleas.  Jan.  31,  1844.— The  stat.  3  &  4  Will.  4, 
c.  22,  s.  47,  enacts,  that  "  the  property  of  and  in  all  lands,  tenements,  heredita- 
ments, buildings,  erections,  works,  and  other  things,  which  shall  have  been  or 
shall  hereafter  be  purchased,  obtained,  erected,  constructed,  or  made  by  or  by 
order  of,  or  which  shall  be  within  or  under  the  view,  cognizance  or  management 
of,  any  commissioners  of  sewers,  with  the  several  convemences,  &c.,  shall  be  and 
the  same  are  hereby  vested  in  the  commissioners  of  sewers :  "—Held,  that  this 
section  had  not  the  effect  of  vesting  in  the  commissioners  of  sewers  the  property 
ni  all  lands  under  their  "view,  cognizance,  or  management." — Per  Lord 
Abniger,  C.  B.,  the  object  of  the  statute  was  to  enable  the  commissioners  for 
the  time  being  to  exercise  a  proprietary  right  over  such  lands  as  they  might 
purchase  under  the  act.— Per  Parke,  B.,  th"e  effect  of  the  act  was,  that  lands 
purchased  by  one  set  of  commissioners  might  be  held  also  by  subsequent  com- 
missioners, under  whose  survey  the  lands  might  be,  in  the  nature  of  a  corporation. 
[S.  C.   13  L.  J.  Ex.  97.     Applied,  Hmde  v.  ChorUmi,  1866,  L.  R.  2  C.  P.   116  ;   Winch 

y.   Thames  Conservators,  1872,  L.  R.  7  C.  P.  468:  affirmed  1874,  L.  R.  9  C.  P.  378. 

Discussed,  Cuverdale  v.  Charlton,  1878,  4  Q.  B.  D.  124.] 

Trespass  hy  the  plaintiff,  as  one  of  the  commissioners  of  sewers,  for  breaking  and 
entering  two  closes  of  land,  the  property  of  the  commissioners,  situate  &c.,  injuring 
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the  lierb.-igo,  &^^.,  and  canyini;  away  thorofi-oiii  certain  raliliit-tiaps.  Tlio  dofciulaiit 
pleaded,  Kist,  not  guilty  ;  scooiidly,  that  the  closes  were  not  the  closes  of  the  com- 
missioners ;  fourthly,  that  the  Earl  of  Winterton  was  seised  in  his  demesne  as  of  fee 
of  the  said  closes,  and  demised  the  same  to  one  W.  Wotnach,  as  tenant  from  year 
to  year :  the  plea  then  gave  colour,  and  justified  the  entry  of  the  defendants  as  the 
servant  of  W.  Woniach,  and  the  taking  of  the  traps,  on  the  ground  that  they  were 
endangering  and  likely  to  injure  the  sheep  of  Woniach. 

The  plaintitr  joined  issue  on  the  first  and  second  pleas ;  and  to  the  third  plea 
replied  specially,  setting  out  the  commission  of  sewers,  and  concluding  with  a  special 
traverse  that  the  Earl  of  Winterton,  at  the  time  of  the  making  of  the  alleged  demise, 
was  seised  in  his  demesne  as  of  fee  of  the  said  closes  in  which  iV;c. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  [536]  Summer  Assizes  for  the 
county  of  Norfolk,  it  appeared  in  evidence  that  the  plaintiff'  was  one  of  the  commis- 
sioners of  sewers  for  a  district  in  the  county  of  Norfolk,  and  brought  the  present 
action  against  the  defendant  for  an  alleged  trespass,  in  entering  upon  certain  .sandhills 
bordering  upon  the  sea,  in  the  parish  of  Waxham,  and  taking  away  some  rabbit-traps 
set  thereon  by  order  of  the  commissioners  of  sewers.  It  appeared  that  the  spot  in 
question,  which  was  waste  land  belonging  to  the  Earl  of  Winterton,  was  part  of  an 
irregular  line  of  sand-hills  or  banks,  varying  in  height  from  eight  to  thirty  feet,  and 
running  a  considerable  distance  along  the  sea-shore,  forming  a  sea-wall.  The  commis- 
sioners of  sewers  had,  on  many  former  occasions,  repaired  these  banks,  so  as  to 
I'ender  them  a  barrier  against  the  encioacbments  of  the  sea.  They  were  covered  with 
a  species  of  herb  called  "  marram,"  which  possesses  the  property  of  confining,  l)y  its 
roots,  the  loose  sand  composing  the  banks,  and  preventing  its  being  carried  away  by 
wind.  The  banks  were  much  frequented  by  rabbits,  which  fed  upon  the  marram, 
and  the  plaintifl'  maintained  that  it  was  necessary  to  destroy  them  in  order  to  preserve 
the  banks.  The  statute  3  &  4  Will.  4,  c.  22,  s.  47,  enacts,  "that  the  property  of  and 
in  the  lands,  tenements,  hereditaments,  buildings,  erections,  works,  and  other  things, 
which  shall  have  been  or  shall  hereafter  be  purchased,  obtained,  erected,  constructed 
and  made  by  or  by  the  order  of,  or  which  are  or  shall  be  within  or  under  the  view, 
cognizance,  or  management  of,  any  commissioners  of  sewers,  with  the  several  con- 
veniences and  appurtenances  thereunto  respectively  belonging,  and  also  all  and 
singular  the  goods,  tools,  utensils,  materials,  and  things  whatsoever,  had  or  to  bo  had, 
bought,  procured,  or  provided  by  or  by  the  order  of,  or  which  are  or  shall  be  within 
or  under  the  view,  cognizance,  or  management  of,  such  commissioners,  shall  lie  and  the 
same  are  hereby  vested  in  the  commissioners  of  sewers  within  [537]  or  under  whose 
view,  cognizance,  or  management  such  lands,  tenements,  hereditaments,  buildings, 
erections,  works,  goods,  tools,  utensils,  materials,  and  things  shall  respectively  be, 
who  are  hereby  empowered  to  bring  or  cause  to  be  brought  any  action  or  actions, 
or  to  prefer  or  order  the  preferring  of  any  bill  or  bills  of  indictments  agaiiist  any 
persons,  who  shall  dig  up,  break,  or  pull  down,  damage,  destroy,  injure,  spoil,  steal, 
take  or  carry  away,  or  wilfully  and  wrongfully  buy  or  receive,  any  such  lands,  tene- 
ments, hereditaments,  buildings,  erections,  works,  goods,  tools,  utensils,  materials, 
and  things  whatsoever,  as  aforesaid,  or  any  part  thereof ;  and  in  every  such  action 
and  indictment,  the  said  lands,  tenements,  hereditaments,  buildings,  erection.s,  works, 
goods,  tools,  utensils,  materials,  and  things  shall  bo  laid  or  described  to  be  the  property 
of  the  .said  commissioners,  without  stating  or  specifying  the  name  or  names  of  all  or 
any  of  such  commissionei's." 

For  the  plaintiH  it  was  contended,  that  the  effect  of  this  enactment  was  to  tiansfer 
to  the  commissioners  the  absolute  pi-operty  in  the  lands  in  question,  as  having  licen 
under  their  "  view,  cognizance,  or  management;"  and  therefore  that  the  defendant 
was  a  trespasser.  On  the  other  hand  it  was  insisted,  that  the  eficct  of  the  clause  was 
not  to  deprive  the  Earl  of  Winteiton  of  his  property  in  the  soil,  it  being  contrary  to 
the  spirit  of  every  act  of  Parli;iment  to  deprive  an  individual  of  his  freehold  without 
making  him  compensation.  The  learned  Judge  leserved  the  point,  and  the  plaiutifT 
obtained  a  verdict,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  him. 

Biggs  Andrews  having  obtained  a  rule  accordingly, 

Byles,  Serjt.,  Crompton,  and  G.  L.  Browne  shewed  cause  (Jan.  16).  A  principal 
object  of  this  act  of  Parliament  was  to  prevent  the  inconveniences  of  the  old  laws 
relating  to  sewers,  under  which  the  commissioners  were  unable  to  maintain  trespass 
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for  injuries  to  the  liuids  under  their  management,  as  was  held  in  the  case  of  The  Duke 
of  Nno-lbZ^ynxtk  v.  Clarke  (8  Taunt.  602) ;  here,  therefore,  the  property  in  such 
lands  is  vested  in  the  commissioners,  to  enable  them  to  bring  actions.  The  fi'eehold 
may  be  in  one  man  for  one  purpose,  and  in  another  man  for  another.  That  appears 
from  Litt.  s.  588,  and  Bhmden  v.  Baugh  (Cro.  Car.  302).  The  47th  section  is  clear; 
it  gives  the  commissioners  more  than  an  easement  in  the  lands,  for  it  vests  in  them 
all  such  powers  as  will  enable  them  to  carry  into  eHect  the  objects  of  the  act.  What 
other  meaning  can  be  assigned  to  the  section,  except  that  it  vests  the  freehold  in  the 
commissioners?  Or,  adopting  another  construction,  it  may  give  the  legal  estate  to 
the  commissioners,  and  vest  the  equitable  interest  in  the  proprietor.  In  either  case 
the  plaintirt'is  equally  entitled  to  recover  in  this  action.  Hollis  v.  Goldfinch  (I  B.  &  C. 
205  ;  3  I).  &  R.  316)  was  cited. 

Biggs  Andrews  and  Palmer,  contra.  The  act  of  3  &  4  Will.  4,  c.  22,  was  not 
intended  to  deprive  individuals  of  the  fee-simple  of  their  estates,  and  absolutely  to 
convey  it  to  the  commissioners  of  sewers.  It  would  require  the  very  clearest  language 
to  shew  that  such  was  the  intention  of  the  legislature  ;  and  even  then,  compensation 
would  suiely  be  granted  to  the  owners.  The  object  of  the  act  was  merely  to  prevent 
the  inconvenience  that  was  felt  in  the  case  of  The  Duke  of  Neiocaslle  v.  Clarke,  and  in 
many  other  cases,  where,  owing  to  the  property  of  the  works  erected  by  the  commis- 
sioners of  sewers  not  being  vested  in  them,  no  action  for  any  injury  to  the  works 
could  be  maintained  by  them.  If  the  plaintiti's  construction  is  to  be  adopted,  that 
the  fee-simple  of  all  the  property  over  which  the  commis.sioners  have  jurisdiction  is 
transferred  to  them,  the  consequences  will  be  most  extensive,  and  such  as  never  could 
have  been  foreseen.  By  the  10th  section,  they  are  to  have  jui'isdiction  over  all 
navigable  and  tidal  rivers,  so  that  the  fee-simple  in  the  soil  of  such  rivers  will  be 
absolutely  vested  in  them.  The  proviso  at  the  end  of  this  section  limits  [539]  their 
powers  in  a  maimer  which  is  not  consistent  with  their  being  owners  of  the  soil.  Again, 
the  1st  section  of  the  act,  though  it  recites  that  doubts  have  existed  as  to  the  extent 
of  the  powers  of  the  commissioners,  makes  no  mention  of  the  necessity  of  depriving 
land-owners  of  their  freehold.  The  only  object  of  the  47th  section  was  to  give  the 
commissioners  for  the  time  being  a  legal  property  in  such  lands  as  they  had  purchased 
or  otherwise  obtained  the  possession  of.  The  defendant  is  entitled  to  the  verdict,  if 
the  construction  of  the  act  be,  that,  without  being  entitled  to  the  freehold  in  the  land, 
the  commissioners  have  merely  the  power  of  bringing  actions  for  injuries  done  to  it, 
since  it  is  not  averied  that  the  Earl  of  Winterton  has  injured  the  bank.  There  is  no 
ground  for  contending  that  the  legal  estate  is  in  the  commissioners,  and  that  the 
usufructuary  interest  alone  remains  in  the  Earl.  They  cited  and  referred  to  Yeaw 
V.  Uollaml  (2  W.  Bla.  717),  IVilUams  v.  Prilchard  (4  T.  K.  2),  Ward  v.  Scott 
(3  Campb.  284). 

Cur.  adv.  vult. 

The  Court  now  delivered  their  judgment. 

Lord  Abinger,  C.  B.  This  was  an  action  brought  by  the  commissioners  of  sewers 
against  the  defendant  for  a  trespass  ;  and  by  the  pleadings,  two  questions  were  raised  : 
first,  whether  the  soil  and  freehold  of  the  locus  in  quo  was  in  the  Earl  of  Winterton  ; 
and,  secondly,  whether  it  was  the  close  of  the  commissioners  of  sewers.  Both  those 
issues  were  found  for  the  plaintiff,  subject  to  a  motion  for  a  new  trial,  or  to  set  aside 
that  verdict,  and  to  enter  a  verdict  for  the  defendant ;  and  the  argument  turned  on 
the  question,  whether  the  soil  and  freehold  of  the  locus  in  quo  was  vested  in  Lord 
Winterton  or  in  the  commissioners  of  sewers.  That  depends  upon  the  construction 
of  the  statute  3  &  4  Will.  4,  c.  22,  s.  47,  on  which  it  is  contended,  that,  by  the  words 
of  that  statute,  the  soil  and  freehold  [540]  of  this  land  were  vested  in  the  commis- 
sioneis  of  sewers,  because  it  was  within  their  "  view,  cognizance,  or  management." 
The  place  in  question  was  a  bank,  consisting  of  a  considerable  portion  of  waste  land, 
which  had  undoubtedly  been  the  property  of  Lord  Winterton,  and  which,  at  the  time 
of  the  alleged  trespass,  was  in  the  possession  of  his  tenant,  the  defendant.  The 
question  is,  whether  this  statute  has  transferred  the  property  from  Lord  Winterton 
to  the  commissioners  of  sewers,  and  vested  it  in  them.  The  clause  upon  which  the 
question  arises  is  the  47th  section,  and  it  is  in  these  words  :— "  That  the  property  of 
and  in  all  lands,  tenements,  hereditaments,  buildings,  erections,  works,  and  other 
things,  which  shall  have  been  or  shall  hereafter  be  purchased,  obtained,  erected,  con- 
structed, and  made  by  or  by  the  order  of,  or  which  are  or  shall  be  within  or  under 
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the  view,  cognizance,  or  maiiagcnient  of,  jiny  comraissioners  of  sewers,  with  the  sevenil 
conveniences  and  appurtenances  thereunto  rcspectixely  ))elonging,  and  also  (I  omit 
the  immaterial  words)  all  and  singular  itc,  the  goods,  itc,  shall  be  and  the  same  arc 
hei'eby  vested  in  the  commissioners  of  sewers  within  or  under  whose  view,  cognizance, 
or  management  such  lands,  tenements,  hereditaments,  buildings,  erections,  works, 
goods,  tools,  utensils,  materials,  and  things  shall  respectively  1)C."  Now  it  is  contended, 
that,  upon  the  grammatical  construction  of  this  statute,  the  word  "  which,"  after  the 
word  "or," — "or  which  are  or  shall  lie  within  or  under  the  view,  cognizance,  or 
management"  &c. — extends  to  all  the  antecedent  words,  including  "lands,  tenements, 
and  hereditaments,"  as  well  as  "buildings,  erections,  works,  and  other  things;"  and 
if  that  were  so,  and  we  were  bound  so  to  construe  it,  the  consequence  would  be,  that 
the  legislature  would  have  passed  an  act  to  deprive  a  great  number  of  persons  of 
valuable  lands  and  estates,  and  to  transfer  them  to  the  commissioners  of  sewers, 
without  any  compensation,  and  without  any  manifest  or  obvious  reason  of  policy  for 
so  doing.  Now  it  ap-[541]-pears  to  us  that  we  ought  not  to  put  upon  an  act  of 
Parliament  a  construction  which  is  attended  with  such  serious  consequences,  unless 
we  are  so  fettered  by  the  words  as  to  be  unalile  to  extricate  ourselves  ;  for  we  cannot 
suppose  the  legislature  had  such  an  intention.  The  clause  is  very  clumsily  drawn  ; 
but  if  we  can  find  a  construction  which  satisfies  the  words,  without  that  reductio  acl 
absurdum  which  the  plaintiff  supposes,  I  think  we  are  bound  to  adopt  it.  It  appears 
to  me  that  this  may  be  done.  The  statute  was  intended  to  provide  for  certain  cases 
which  had  not  then  been  provided  for.  The  commissioners  are  a  fluctuating  body  ; 
and  having  no  corporate  property  existing,  and  no  regular  succession  in  law  to  the 
lands  they  might  purchase,  or  the  buildings  they  might  have  erected,  for  the  purpose 
of  their  commission,  this  propeity,  as  soon  as  their  commission  should  expire,  would 
belong  to  nobod}',  and  would  not  even  belong  to  themselves  daring  the  time,  so  as  to 
entitle  them  to  exercise  any  light  of  action  in  respect  of  it.  The  object  of  this  statute 
then  was  to  remedy  that  inconvenience,  and  lo  enable  the  commissioners  for  the  time 
being  to  exercise  such  control  and  proprietary  right  over  such  of  the  lands  as  they 
might  pui'chase  by  virtue  of  the  provisions  of  the  act ;  and  also  to  give  them  a 
property  in  such  works,  erections,  and  buildings,  and  other  things  over  which  they 
had  exercised  a  control  before,  or  over  which  they  might  thereafter  be  entitled  to 
exercise  a  control.  That  is  the  manifest  policy  and  object  of  this  provision  ;  and  I 
think  that  effect  may  be  pi'oduced  by  construing  the  words  in  this  way, — by  making 
the  relative  word  "  which,"  that  follows  the  word  "or,"  not  to  refer  of  necessity  to 
all  the  antecedent  substantives,  but  to  such  parts  only  as,  in  the  grammatical  construc- 
tion, it  might  refer  to  if  the  words  were  slightly  transposed.  Now,  then,  suppose  we 
read  it  thus — "that  the  property  of  and  in  all  lands,  tenements,  and  hereditaments, 
which  shall  have  been  or  which  shall  here-[542]-after  be  purchased  or  obtiiined,  and 
in  all  buildings,  erections,  works,  and  things  which  shall  have  been  erected,  constructed, 
and  made  by  or  by  the  order  of  the  commissioners,  or  which  shall  be "  &c.  This 
reading  would  make  the  word  "  which  "  relate  only  to  the  last  antecedent,  viz.  "  all 
buildings,  erections,  and  works,"  and  in  that  there  is  no  violation  of  the  strict  gram- 
matical construction: — "all  lands,  tenements,  and  hereditaments,  which  shall  have 
been  or  which  shall  be  hereafter  purchased, — and  all  erections,  works,  and  buildings, 
which  shall  have  been  made,  or  which  shall  be  within  or  under  the  view,  cognizance, 
or  management  of  the  commissioners, — shall  be  vested  in  them  hereafter."  The  words 
"  which  shall  be  under  the  view,  cognizance,  or  management  of  the  commissioners  "  are 
important,  so  that  the  disjunctive  "or"  is  introduced,  for  this  purpose  :  there  might 
have  been  buildings,  erections,  and  works  made  so  long  ago  that  nobody  could  prove 
that  they  were  made  by  the  commissioners ;  a  mill,  for  example,  for  draining  lands 
of  water  and  turning  it  into  sluices,  might  have  been  erected  so  long  ago,  that,  though 
used  for  fifty  years  by  the  commissioners,  from  time  to  time,  yet  there  could  bo  no 
evidence  to  shew  that  it  was  made  or  erected  by  them.  Therefore  those  words  are 
very  important, — "  which  shall  be  under  their  view,  cognizance,  or  management,"— 
giving  them  the  right,  though  they  cannot  prove  that  it  was  erected  and  made  by  their 
order.  This  section,  therefore,  embraces  every  species  and  description  of  buildings, 
erection,  or  machinery  whatever  that  the  commissioners  could  make,  or  could  obtain 
to  apply  to  the  use  of  their  commission  ;  anil  it  vests  i;he  property  of  that  in  them  for 
the  time  being.     This  way  of  transposing  the  words  of  the  section,  reddendo  singula 
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singulis,  implies,  that,  after  the  words  " lands,  tenements,  and  hereditaments,"  shall 
be  Tnter'posed  the  words  "  which  shall  have  been,  or  which  shall  here-[543]-after  be, 
purchased."  That  finishes  that  part  of  the  sentence.  Then  the  next  clause  of  it  is, 
"and  in  all  buildings,  erections,  works,  and  other  thinfjs  which  shall  have  been  con- 
structed and  made  by  or  by  the  order  of  the  commissioners,  &c.  Neither  the  word 
"constructed"  nor  "made"  can  apply  to  land,  but  only  to  the  buildings,  works,  &c.  ; 
and  therefore,  if  we  apply  the  words  which  follow  to  the  last  antecedent,  to  which  they 
naturally  belong,  the  word  "  purchased  "  must  apply  to  "  lands,  tenements,  and  hered- 
itaments," and  the  words  "  constructed  and  made  by  or  by  the  order  of  "  &c.  must 
apply  to  the  "  erections,  buildings,  and  works."  On  the  other  hand,  if  you  read  it  as 
meaning  "all  which  lands,"  &c.,  then  the  plaintifli'  has  a  clear  right  to  succeed.  It  appears 
to  me,  however,  that,  upon  the  construction  I  have  pointed  out,  which  is  the  only  one 
that  gives  a  reasonable  meaning  to  all  the  words  of  the  act,  the  defendant  is  entitled, 
and  I  think  he  is  entitled  in  justice  also,  to  have  the  verdict  entered  for  him.  My 
Brother  Parke,  I  understand,  places  another  construction  upon  the  act.  At  the  out> 
set  of  the  case,  the  counsel  for  the  plaintiff,  sensible  of  the  absurdity  of  contending 
that  the  act  was  meant  to  work  injustice,  sought  to  put  a  construction  upon  it  altogether 
new.  They  said  the  land  was  vested  in  the  commissioners  as  trustees  ;  but  for  what 
purpose  1  For  some  peculiar  estate  created,  wholly  unknown  to  the  law  in  any  other 
respect.  We  do  not  find  that  the  statute  warrants  that  construction  ;  and  we  must 
take  the  words  either  to  mean  that  the  commissioners  are  to  have  the  property 
absolutely  in  the  lands  and  tenements,  or  they  are  to  have  it  only  in  such  lands  and 
tenements  as  were  before  purchased,  or  might  thereafter  be  purchased  by  them  ;  and 
if  so,  the  defendant  is  entitled  to  the  verdict. 

Parke,  B.  I  agree  with  my  Lord  that  the  defendant  is  entitled  to  the  verdict. 
In  order  to  avoid  the  inconvenience  and  injustice  which  would  arise  from  a  strict 
grammatical  [544]  construction  of  the  47th  section,  (which,  as  my  Lord  has  observed, 
would  take  the  fee-simple  of  lands,  buildings,  and  works,  under  the  survey  of  the 
commissioners  of  sewers,  whether  purchased,  created,  or  made  by  them  or  not,  out 
of  the  real  owners,  and  vest  them  in  the  commissioners,  without  any  compensation 
paid),  it  seems  to  me  that  the  clause  may  be  construed  to  extend  to  such  lands  only 
as  have  been  bought  or  acquired,  and  such  works  &e.  as  have  been  made  by  some 
commissioners.  Before  the  act  the  commissioners  were  not  a  corporation,  and  could 
not  hold  lands  which  they  bought, — nor  had  they  the  property  in  such  buildings  as 
they  constructed,  or  such  works  as  they  made.  The  act  gives  them  a  power  to  buy 
lands,  and  the  clause  seems  to  me  to  enable  them  to  hold  them — not  the  commissionei's 
only  who  buy,  but  such  lands  as  are  bought  under  one  commission  may  be  held  by 
subsequent  conimissioners  under  whose  survey  the  lands  are,  so  that  the  commissioners 
for  the  time  being  are  to  have  the  lands  in  the  nature  of  a  corporation. 

In  order  to  effect  this,  the  clause  may  be  read  thus :  "  The  property  in  all  lands 
which  have  been  or  shall  be  purchased  or  olitained,  and  in  all  buildings  and  works 
constructed  or  made  by  or  by  the  order  of  any  commissioners  of  sewers,  or  which  (having 
been  so  purchased,  obtained,  constructed,  or  made)  shall  be  under  the  view,  cognizance, 
or  management  of  any  commissioners  of  sewers,  and  all  and  singular  goods,  &c.,  shall 
be  vested  in  the  commissioners  of  sewers  for  the  time  being,  under  whose  view,  cogniz- 
ance, or  management  the  same  shall  be  respectively." 

This  mode  of  reading  does  very  little  violence  to  the  language,  and  makes  the 
whole  clause  perfectly  just  and  reasonable,  which,  read  accorcfing  to  its  strict  gram- 
matical construction,  would  be  most  unreasonable  and  unjust. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  absolute. 


[545]  SMETHURST  ?.'.  Taylor  AND  ANOTHER.  Exch.  of  Pleas.  Jan.  26,  1844.— 
\\  here  a  plaintiff,  in  his  particulars  of  demand,  admits  a  payment  generally,— as 
thus,  "Or.  by  bills,  £1500"— this  is  to  be  taken  as  a  payment  admitted  to  have 
been  made  to  the  plaintiff  by  the  defendant.— Where  the  plaintiff,  through  his 
agent,  contracted  with  K.  for  the  sale  of  goods,  and  the  question  was,  whether 
they  were  sold  on  the  credit  of  K.  or  of  the  defendants,  (whose  agent  K.  was 
for  the  purchase  of  such  goods)  :-Held,  that  a  letter  of  instructions  from  the 
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plaintiff' to  his  agent  on  the  subject  of  the  sale,  not  coninuniipated  to  K.  or  to  the 
defendants,  was  not  admissible  in  evidence  for  the  plaintiff. 

[S.  C.  13  L.  J.  Ex.  38.] 

Assumpsit  for  goods  sold  and  delivered,  for  interest,  and  on  an  account  stated. 
Plea,  non  assunipserunt.  The  particulais  of  demand,  delivered  with  the  declaration, 
were  as  follows  : — 

Messrs.  John  Taylor  and  William  Potter. 

1841. 

Mar.  29.  To    535  pieces  of  shirting,  at  12s.  . 

30.  „      465           „             „       at  12s.  . 

31.  „    1200           „             „       at  12s.  . 

838  „  „  at  12s.  6d. 

Apr.     1.    „    1120  „  „  at  12s.     . 

„      142  „  „  at  12.  6d. 

2.    „      120  „  „  at  12s.     . 

„        60  „  „  at  12s.    . 

„    2020  „  „  at  12s.  6d. 

6500  pieces. 
Cr. 
1841,  Apr.  By  bill  of  exchange 

By  ditto   .... 


May  3.  To  money  due  on  an  account  stated 

To  interest  on  the  same  amount  from  the  2nd  May,  1841,  . 
till  payment  thereof  respectively 

At  the  trial  before  Cresswell,  J.,  at  the  last  assizes  at  Liverpool,  it  appeared  that 
the  plaintiff  was  a  manufacturer  of  cotton  goods,  carrying  on  business  at  Chorley,  in 
[546]  Lancashire,  and  the  defendants  were  merchants  at  Liverpool,  extensivelj' 
engaged  in  the  consignment  of  goods  to  India  and  China.  The  defendants  had,  from 
the  year  1836,  employed  a  lii'm  of  Knight  &  Co.,  in  Manchester,  consisting  of  a  father 
and  son  of  that  name,  as  commission  agents,  to  buy  goods  for  them  in  the  Manchester 
market,  receiving  a  commission  thereon  of  one-and-a-half  per  cent.  In  Jaimary, 
1841,  the  defendants  gave  an  oider  to  Knight  &  Co.  to  puchase  for  them  10,000  pieces 
of  a  description  of  goods  called  shirting,  to  be  sent  out  to  the  oriental  markets.  The 
plaintiff,  who  kept  a  warehouse  at  Manchester  for  the  sale  of  the  goods  which  he 
manufactured  at  Chorley,  bad  also  an  agent  there  of  the  name  of  Pilkington.  In 
February,  1841,  Pilkington  went  to  Knight's,  and  asked  one  of  the  partners  if  they 
were  in  the  market  for  Taylor,  Potter,  &  Co.  (the  defendants).  Knight  said,  that  at 
that  time  they  were  not;  and,  after  some  conversation  had  passed  with  respect  to  the 
giving  of  credit  to  Taylor,  Potter,  &  Co.,  Pilkington  said,  that  if  it  would  be  any 
convenience  to  them,  the  plaintiff  would  take  payment  by  bill  at  six  months.  Knight 
said,  that  Messrs.  Tayloi',  Potter,  &  Co.  did  not  require  any  indulgence  of  that  .sort; 
and  the  interview  ended  by  Knight's  telling  Pilkington  that  he  would  commuin'cate 
with  him  when  they  were  in  the  market  foi'  Tayloi',  Potter,  &  Co.  On  Satuiday,  the 
27th  of  March,  a  message  was  sent  by  Knight  &  Co.  to  Pilkington,  to  say  that  they 
were  then  in  the  market  for  Taylor,  Potter,  &  Co..  their  goods  being  shirting,  and 
desired  him,  if  he  wished  to  make  a  sale,  to  send  over  patterns  to  their  place  of 
business,  for  that  one  of  them  was  going  to  Liverpool  that  afternoon,  and  would  take 
the  patterns  with  him,  and  give  a  definite  answer  on  the  Monday.  Accordingly, 
Pilkington  sent  to  them  five  pieces  of  each  of  two  qualities  of  sbiiving;  and  on  the 
following  Monday  Knight  sent  again  to  Pilkington,  informing  him  ihat  he  had  been  to 
Liverpool,  that  the  goods  were  approved  of,  and  offered  a  [547]  price  less  by  6d.  per 
piece  than  had  been  proposed  by  Pilkington,  viz.  12s.  and  12s.  6(1.  instead  of  Tis.  6d. 


To  Richard  Sn 

lethnrst. 

Drs. 

£ 

s. 

d. 

321 

0 

0 

279 

0 

0 

720 

0 

0 

523 

15 

0 

672 

0 

0 

88 

15 

0 

72 

0 

0 

36 

0 

0 

1,262 

10 

0 

£3,975 

0 

0 

£1,000 

0 

0 

500 

0 

0 

£1,-500 

0 

0 

£2,475 

0 

0 

£2,475 

0 

0 
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and  13s.  respectively.  Pilkington  stated,  that  he  had  no  authority  to  make  the  sale 
on  those  terms,  but  that  the  plaintiff  was  himself  in  Manchester,  that  he  would  go  and 
see  him,  and  let  them  (Knight  &  Co.)  know  the  result.  He  went  avyay  accordingly; 
it  did  not  appear  that  any  further  communication  took  place  on  that  day  between 
Pilkington  and  Knight  &  Co.,  but  a  small  parcel  of  the  goods  was  delivered  in  the 
course"  of  the  day.  On  Tuesday,  the  28th,  the  plaintiff  sent  over  his  son  to 
Manchester,  and  he,  together  with  Pilkington,  went  to  Knight  &  Co.'s  office,  and  saw 
one  of  the  Messrs.  Knight,  and  told  him  he  was  sent  by  his  father  to  know  whether 
the  goods  were  all  for  Taylor,  Potter,  &  Co.  Knight  replied,  that  they  were  ;  that 
they  were  to  go  to  China  by  a  vessel  called  the  "John  Bibby,"  which  was  lying  at 
Liverpool,  and  was  to  sail  on  the  5th  of  April ;  that  there  was  very  little  time  for 
getting  the  goods  ready  for  shipment,  and  that,  if  he  (Smethurst)  would  go  and  look 
at  Miers'  Shipping  Gazette,  which  is  published  in  Liverpool,  he  would  find  that  the 
ship  was  advertized  for  sailing  by  Messrs.  Taylor,  Potter,  &  Co.,  and  the  goods  were 
to  be  sent  by  them  by  that  ship.  It  was  then  agreed  between  them  that  the  terms  of 
payment  should  be  those  usual  at  Manchester,  viz.  one-half  at  fourteen  days,  less  one 
and  a  quarter  discount,  and  the  residue  in  a  month ;  the  buyers  to  be  at  liberty  to 
pay  the  whole  at  the  end  of  a  fortnight,  receiving  a  further  allowance  accordingly. 
Smethurst  then  said,  "  Of  course  the  invoice  is  to  be  made  out  in  Messrs.  Taylor, 
Potter,  &  Co.'s  name,"  to  which  Knight  answered,  "No  ;  the  invoices  are  never  made 
out  to  them  except  the  payment  is  to  be  by  a  six  months'  bill  given  in  a  month  ;  in 
all  other  cases  the  course  of  business  is  to  make  out  the  invoices  to  us."  After  this 
interview,  Smethurst  went  to  the  Exchequer  Rooms,  and  saw  the  advertisement 
relating  to  the  sailing  of  the  ship,  [548]  which  was  as  Knight  had  stated,  and  there- 
upon returned  home  to  Chorley  ;  and  by  that  night's  post  the  plaintiff  wiote  a  letter 
to  Pilkington,  which  was  received  by  him  on  the  following  day,  Wednesday,  the  31st 
of  Mai'ch,  stating  that,  as  Mr.  Knight  had  declared  the  goods  all  to  be  for  Messrs. 
Taylor,  Potter,  &  Co.,  of  Liverpool,  he  (the  plaintiff)  had  concluded  to  deliver  them ; 
cash  payment  as  agreed  upon,  or  the  whole  in  fourteen  days,  if  it  were  required  ;  and 
that  by  Monday  evening  they  would  be  sent.  This  letter,  on  being  tendered  in 
evidence  for  the  plaintiff,  was  objected  to  by  the  defendants'  counsel  as  inadmissible. 
The  plaintiff's  counsel  contended  that  it  was  admissible  to  shew  the  instructions  given 
by  the  plaintiff  to  Pilkington,  and  the  authority  under  which  he  acted.  The  learned 
Judge,  however,  rejected  it.  The  remainder  of  the  goods,  to  the  amount  stated  in 
the  particulars,  were  delivered  to  Knight  &  Co.  between  the  30th  of  March  and  the 
2nd  of  April,  and  on  the  latter  day  Pilkington  delivered  to  Knight  &  Co.  the 
following  invoice . — 

"  Messrs.  Samuel  Knight  &  Co. 

"Manchester,  April  2nd,  1841. 
"  Bought  of  Richard  Smethurst, 

£,  s.    d. 

3000  pes.  40-in.  stout  shirtings,  37J  yds.  12s.  6d.         .  .    1,875  0     0 

2000    „    40-in.  ditto  „  12s.  .  .  .    1,200  0     0 

1500    „    40-in.  ditto  „  123.  .  .  .       900  0     0 


£3,975     0     0 


Terms,  J  amount  IJ  p'  cash  in  14  days, 

I    ditto     l|  „      „  1  month." 

The  first  payment,  according  to  this  invoice,  became  due  on  the  16th  of  April,  and 
on  that  day  Pilkington  applied  to  Knight  &  Co.  for  payment.  After  several  applica- 
tions, he  received  from  them  two  bills  of  exchange,  one  for  £500  [549]  and  the  other 
for  £1000,  both  drawn  by  Knight  &  Co.  on  Messrs.  Acraman  &  Co.,  of  Bristol.  In 
the  beginning  of  May,  Knight  &  Co.  stopped  payment,  and  the  plaintiff  thereupon 
applied  to  the  defendants  for  payment  for  the  goods,  which  the  defendants  refused, 
allegnig  that  his  contract  was  made  with  Knight  &  Co.  It  was  proved  on  the  part  of 
the  planitiff,  that,  of  the  6500  pieces  for  which  this  action  was  brought,  2000  came  to 
the  possession  of  the  defendants,  and  that  the  other  4500  came  to  the  hands  of 
Acraman  &  Co. 
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The  learned  Judge,  in  sumniing  up,  stated  to  the  jury,  that  it  was  clear  that 
Knight  &  Co.  had  a  special  authority  from  the  defendants,  under  their  order  of 
Jainiary  1.S41,  to  purchase  for  them  10,000  pieces  of  this  description  of  goods,  and 
that  the  6500  pieces  supplied  by  the  plaintift"  were  purchased  by  them  for  the  defen- 
dants ;  that,  supposing  the  defendants  to  bo  liable  in  this  action  to  the  extent  only  of 
the  2000  pieces  which  actually  came  to  their  hands,  the  price  of  them  was  covered  by 
the  payment  of  £1500,  for  which  credit  was  given  in  the  particulars  of  demand,  and 
that  tlie  plaintift"  was  bound  so  to  apply  that  payment.  And  ho  left  to  the  jury  two 
questions  :  first,  whether  the  plaintiff  intended,  in  the  sale  of  the  goods,  to  give  credit 
to  Knight  &  Co.,  or  to  the  defendants ;  and,  secondly,  if  the}'  wore  of  opinion  that 
the  plaintift"  intended  to  give  credit  to  the  defendants,  whether  Knight  &  Co.  had 
authority  from  the  defendants  to  enter  on  their  behalf  into  the  contract  for  these 
particular  goods,  on  the  terras  contained  in  the  invoice.  The  jury  found  a  verdict  for 
the  defendants. 

In  Michaelmas  Term  last,  Martin  obtained  a  rule  to  shev/  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had,  on  the  grounds,  first,  that  the  letter  of 
the  plaintift"  to  Pilkington  ought  to  have  been  received  in  evidence,  as  bearing  upon 
the  first  question  left  to  the  jury — [550]  to  whom  did  the  plaintiff'  intend  to  give 
credit?  and,  secondly,  that  the  learned  Judge  had  misconstrued  the  eft"cct  of  the 
particulars,  as  importing  an  admission  that  the  £1500  was  paiil  to  the  plaintiff  by 
the  defendants  ;  and  that  he  ought  to  have  left  it  to  the  jury  to  .say,  whether  it  was 
a  payment  made  by  the  defendants  or  by  their  authority. 

Knowles  (with  whom  were  Crompton  and  Atherton)  now  shewed  cause  against 
this  rule.  First,  the  letter  rejected  was  clearly  not  adrais.sible  in  evidence.  It  was  a 
letter  from  the  plaintiff  to  his  own  agent,  never  communicated  to  the  defendants  :  a 
mere  declaration  to  his  own  servant,  kept  secret  by  him.  Such  a  letter  is  no  more 
evidence  than  the  plaintiff'  could  be  a  witness  in  his  own  cause.  It  is  said  on  the  other 
side,  that  the  case  was  left  to  the  jury  as  a  question  of  intention,  and  that  this  letter 
would  have  aft'orded  evidence  of  what  the  plaintiff's  intention  was  in  making  the 
contract.  But  whether  a  particular  document  be  evidence  or  not,  must  bo  judged  of 
at  the  time  when  it  is  tendered,  and  cannot  depend  on  matter  which  arises  at  a  subse- 
quent stage  of  the  trial.  The  true  question,  however,  is,  not  what  the  plaintift"  intended, 
but  what  was  the  contract  which  was  made  for  him  by  his  agent,  and  which  he  has 
affirmed  with  all  its  incidents.  But  even  if  it  be  a  question  of  intention,  that  does 
not  make  his  own  mere  declaration,  not  communicated  to  the  other  party,  evidence  in 
his  favour.  [Parke,  B.  There  is  no  contract  here,  except  that  made  by  Pilkington  as 
the  plaintiff's  agent,  which,  upon  the  evidence,  is  clearly  a  contract  with  Knight  &  Co. 
Then  the  plaintift"  seeks  to  alter  that  by  shewing  his  secret  instructions  to  his  agent: 
they  certainly  are  not  evidence  for  such  a  purpose.  There  is  nothing  in  the  case, 
except  the  difficulty  arising  from  the  form  of  the  particulars.] 

With  respect  to  that  point,  the  answer  is  twofold.  In  [551]  the  first  place,  the 
question  does  not  arise.  The  question  for  the  jury  was,  whether  the  whole  of  the 
goods  which  were  the  subject-matter  of  this  contract  were  sold  by  the  plaintift'  to  the 
defendants,  or  to  Knight  &  Co.  Now  the  jury  have  found  either  that  they  were  not 
sold  to  the  defendants,  or  that  Knight  &  Co.  were  not  their  agents  to  bind  them  in 
making  the  contract.  Either  way  the  finding  puts  an  end  to  this  question  ;  for,  in 
either  view  of  the  case,  the  defendants  are  not  liable  to  the  plaintift",  although  some  of 
the  goods  have  come  to  their  hands.  [Alderson,  B.  There  is  a  third  case — that  the 
defendants  had  authorized  Knight  &  Co.  to  deal  for  2000  pieces,  which  are  covered 
by  the  £1500  admitted.]  On  this  record  and  these  particulars,  the  plaintift"  is  bound 
to  prove  more  goods  sold  by  him  to  the  defendants  than  are  covered  by  the  sum 
credited.  [Alderson,  B.  It  is  in  eff'ect  the  same  as  if  the  defendants  had  pleaded 
payment  of  £1500,  and  there  had  been  admission  of  that  payment  on  the  record.]  The 
plaintiff"  has  therefore  no  right  to  apply  the  payment  to  that  portion  of  the  goods 
which  came  to  the  hands  of  third  persons.  There  was  nothing  in  the  evidence  to  shew 
a  liability  in  the  defendants  for  2000  pieces  only ;  it  was  one  entire  contract ;  and  the 
defendants  might  have  pleaded  the  payment  of  the  £1500,  made  by  their  agent  on 
account  of  that  contract,  in  discharge  of  so  much  of  the  demand,  and  upon  this  evidence 
must  have  succeeded  on  that  plea.  [Parke,  B.  Supposing  Knight  ife  Co.  were  the 
agents  of  the  defendants  as  to  2000  pieces  only,  theii,  in  order  to  support  the  plea  of 
payment,  they  must  have  proved  that  Knight  &  Co.  gave  the  l)ills  in  lespect  of  those 
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2000  pieces.]     But  for  that  view  of  the  case  there  was  no  pretence  upon  the  e\qdence. 
He  was  then  stopped  by  the  Court,  who  called  upon 

Martin,  eoiitril.  Suppose  this  case  to  have  arisen  before  [552]  the  new  rule  ;  the 
particulars  would  then  have  been  referred  to  by  the  defendants,  which  they  would 
have  said  amounted  to  an  admission  that  the  plaintiff  had  received  "£1500  by  bills," 
in  part  payment  of  his  demand  ;  to  which  the  plaintiffs  answer  would  have  been, 
"  Yes ;  but  I  make  that  admission  with  reference  to  the  entire  sum  stated  in  the 
account,  and  the  £1500  was  not  paid  mc  by  you,  the  defendants,  liut  by  Acraman 
&  Co."  The  reasonable  construction  is,  that  the  plaintit!"  gives  credit  against  his  entire 
demand,  not  again.st  any  particular  portion  of  it.  A  plea  of  payment  neces.sarily 
means  a  pa}'ment  by  the  debtor  to  the  creditor,  on  account  of  the  debt  in  dispute. 
[Alderson,  B.  You  are  seeking  to  contradict  the  particulars,  and  shew  that  it  was  a 
payment,  not  by  the  defendants,  but  by  Acraman  &  Co.]  No ;  only  to  shew  that  it 
was  applicable  to  the  whole  demand,  including  thai  part  of  it  which  went  to  Acraman 
&  Co.  The  plaintiflT  has  a  right  to  shew  that  it  was  money  for  which  the  defendants 
were  not  entitled  to  credit.  The  particular  means  onlj'  that  the  plaintiff  gives  credit 
for  so  much  on  account  of  the  entire  demand.  [Parke,  B.  The  whole  question  is, 
whethci',  on  the  rule  of  T.  T.,  1  Vict.,  the  plaintiff  is  not  to  be  taken  as  admitting 
this  as  a  payment  made  to  him  by  the  defendants.]  The  rule  was  made  only  to 
prevent  the  necessity  of  pleading  paj'ment  where  it  was  directly  admitted  in  the 
particulars  ;  but  that  does  not  enable  a  defendant  to  take  advantage  of  a  payment 
which  he  never  could  have  made.  [Parke,  B.  That  assumes  that  this  payment  was 
not  made  by  or  on  behalf  of  the  defendants,  which  is  left  in  obscurity.  Is  it  not  to 
be  taken,  on  the  construction  of  this  rule,  that  you  admit  a  payment  by  the  defendants 
to  the  plaintiff?  The  first  question  is,  can  you  explain  that  admission  I  The  next  is, 
have  you  done  so  1]  Surely  the  plaintiff  may  explain  it.  All  that  it  admits  is,  that, 
on  account  of  the  entire  demand  stated  in  the  particulars,  the  plaintiff  has  received 
£1500.  [The  [553]  Court  expressing  themselves  against  him  on  this  point,  Martin 
then  asked  for  libert}'  to  amend  the  particulars,  which  the  Court  refused,  saying  that 
all  the  merits  were  in  favour  of  the  defendants.] 

Secondly,  the  letter  of  the  plaintiff  ought  to  have  been  received.  Pilkington  was 
not  a  general  agent,  but  a  mere  clerk  or  servant,  acting  throughout  upon  specific 
instructions ;  and  this  letter  of  instructions  to  him  is  part  of  the  transaction.  The 
whole  question  was,  whether  he  had  authority  in  the  particular  case;  and  how  can 
that  be  ascertained,  except  from  the  instructions  communicated  to  him  1 

Lord  Abinger,  C.  B.  I  am  clearly  of  opinion  that  the  letter  was  not  evidence, 
and  that  it  would  have  been  very  improper  to  receive  it.  It  is  true  that  Pilkington 
may  have  made  a  contract  which  he  was  not  authorized  by  the  plaintiff  to  make  ;  but 
that  does  not  enable  the  plaintiff  to  say  that  he  made  some  other  contract,  and  that 
some  other  person  is  liable,  with  whom  in  fact  the  contract  was  not  made.  His 
secret  instructions,  therefore,  have  no  bearing  upon  the  real  issue  in  the  case,  and  are 
no  evidence  for  him. 

As  to  the  other  point,  I  take  it  to  be  clear,  that  if  a  plaintiff,  in  his  particulars, 
admits  the  payment  of  a  certain  sum,  he  may  explain  it  by  shewing  that  it  was  applic- 
able to  an  item  which  otherwise  he  could  not  recover.  But  it  is  equally  clear,  that 
the  plaintiff,  by  such  an  admission  in  his  particulars,  makes  it  unnecessary  for  the 
defendant  to  prove  any  payment  which  is  so  admitted  ;  and  that  the  plaintiff,  in  order 
to  recover  a  verdict,  must  prove  something  beyond  the  amount  admitted  ;  and  I  do 
not  see  that  the  new  rule  makes  any  difference,  except  that  it  also  renders  a  plea  of 
payment  unnecessary  in  such  a  case.  The  plaintiff  admits  payment  of  a  certain  sum, 
and  goes  for  the  residue  of  his  demand  :  then  he  must  [554]  shew  some  residue— some 
demand  beyond  the  sum  admitted.  That  is  the  whole  effect  of  the  rule,  and  that  was 
satisfied  in  the  present  case. 

Parke,  B.  I  am  of  the  same  opinion.  With  respect  to  the  first  point,  as  to  the 
admissibility  of  the  letter,  I  think  the  learned  Judge  was  perfectly  right  in  excluding 
it.  The  plaintiff  had  no  claim  upon  the  defendants'^  except  through  the  contract  made 
by  Pilkington  ;  by  bringing  the  action  against  them,  he  adopts  Pilkington's  act,  and 
he  cannot  recover  unless  Pilkington  made  a  contract  with  them.  The  question  there- 
fore is,  what  Pilkington  did,  and  the  plaintiff's  secret  instructions  to  him  are  wholly 
immaterial.  The  learned  Judge  left  the  case  properly  to  the  jury,  and  it  seems  to  me 
that  it  was  a  clear  case  in  favour  of  the  defendants. 
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As  to  the  other  question,  which  arises  upou  the  particuljiis,  and  the  observation 
made  by  the  learned  Judge  upon  them,  that  supposing,  to  the  extent  of  2000  pieces, 
the  contract  were  made  with  Knight  &  Co.  for  the  defendants,  the  £1500  adniittetl 
to  have  been  paid  would  cover  that  part  of  the  demand,— it  seems  to  me  very  doubtful, 
whether,  even  if  Mr.  Martin's  explanation  of  the  nature  of  the  payment  had  been  made 
at  the  trial,  it  could  have  had  any  ett'ect.  But  prima  facie,  at  least,  the  particulars 
import  payment  by  the  defendant  to  the  amount  of  £1500.  Mr.  Martin  now  says 
that  payment  was  not  made  by  the  defendant,  but  hy  somebody  else ;  but  I  think  he 
is  not  entitled  to  say  so.  The  prima  facie  effect  of  the  particulars  is  such  as  1  have 
stated,  and  it  has  nevei-  been  satisfactorily  explained  by  evidence.  According  to 
the  case  of  Price  v.  Itees  (11  M.  ife  W.  576),  where  the  plaintiiV  admits  in  his  declara- 
tion a  payment  on  account  of  his  whole  original  demand,  and  goes  for  a  balance, 
on  nunquam  indebitatus  pleaded,  [555]  he  is  bound,  in  order  to  recover,  to  prove 
a  debt  exceeding  the  amount  admitted  ;  because  the  matter  put  in  issue  is  the 
existence  of  any  balance,  after  deducting  the  sum  for  which  credit  is  given.  It  seems 
to  me  that  the  same  principle  applies  to  an  admission  of  payment  in  the  particulars 
delivered.  1  think,  therefore,  that  that  admission  could  not  be  explained ;  at  all 
events,  it  has  not  been. 

Alderson,  B.  I  am  of  the  same  opinion.  The  particulars  arc  furnished  as 
explanatory  of  the  generality  of  the  declaration.  Then  suppose  this  payment  to  have 
been  stated  in  the  dechu'ation,  as  it  was  in  Price  v.  Eees  ;  according  to  the  decision  in 
that  case,  the  plaintiff,  in  order  to  recover,  must  have  proved  a  demand  beyond  the 
amount  of  the  payment.  Here  the  declaration  is  general ;  but  adding  to  it  the 
paiticulars,  it  becomes  the  same  case  as  that  of  Price  v.  Rees ;  the  £1500  admitted  in 
these  particulars  is  the  891.  2s.  admitted  in  that  case  in  the  declaration  :  the  two  ca.ses 
are  undistinguishable  in  principle.  Suppose  the  £1500  to  have  been  really  paid  by 
the  defendants  ;  are  they  not  to  be  at  liberty  to  plead  that  payment?  Yet,  according 
to  Mr.  Martin's  argument,  the  payment  may  be  explained  by  the  plaintiff,  without 
giving  the  defendants  the  opportunity  of  raising  the  question  by  pleading  it,  at  the 
expense  of  the  party  who  is  in  the  wrong.  With  respect  to  the  general  merits  of  the 
case,  it  seems  to  me  that  they  are  altogether  in  favour  of  the  defendants :  the  matter 
was  left  fairly  to  the  jury,  and  1  think  that  no  amendment  ought  to  be  allowed. 

GuRNEY,  B.  I  concur  on  both  points.  With  respect  to  the  letter,  it  was  clearly 
inadmissible.  It  cannot  be  said  that  a  private  letter  to  an  agent  or  clerk  from  his 
principal  is  evidence  to  shew  what  contract  he  had  previously  made.  As  to  the  other 
point,  the  whole  of  Mi'.  Martin's  argument  proceeds  upon  the  fallacy  of  forgetting  who 
are  [556]  the  parties  to  this  record.  It  is  in  a  matter  between  the  plaintiff"  and  defen- 
dants only,  that  the  plaintiff  has  given  this  distinct  admission  of  a  payment.  That 
can  only  import  a  payment  by  the  defendants,  the  parties  against  whom  he  makes 
his  claim. 

Rule  discharged. 

Doe  d.  Saunders  v.  Eoe.  Exch.  of  Pleas.  Jan.  27,  1844.— The  Court  granted  a 
rule  nisi  for  judgment  against  the  casual  ejector,  where  the  declaration  was  intitlcd 
in  December,  as  of  Michaelmas  Term  in  the  eighth  (instead  of  seventh)  year  of 
the  reign  of  the  Queen,  and  the  notice  was  without  date,  to  appear  in  next  Hilary 
Term. 

[S.  C.  1  D.  &  L.  655 ;  13  L.  J.  Ex.  127.] 

This  was  a  motion  for  judgment  against  the  casual  ejector,  under  the  following 
circumstances  :— The  declaration  was  intitled  the  29th  day  of  December,  as  of  Michaelnnis 
Term,  8  Vict.,  (instead  of  7  Vict.),  and  the  notice,  which  was  not  dated,  was  to  appear 
in  next  Hilary  Term,  which,  of  course,  would  literally  mean  a.d.  1845. 

Fortescue  moved  on  an  affidavit  that,  before  Hilary  Term,  the  declaration  was 
served  upon  the  tenant  in  possession  ;  and  that,  at  the  time  of  the  service,  it  was 
explained  to  him,  and  he  thoroughly  understood,  that  he  was  to  appear  in  the  present 
Hilary  Term.  He  observed,  that  although  undoubtedly,  of  late  years,  a  true  date  to 
either  the  declaration  or  the  notice  had  been  required  by  the  practice  of  all  the  courts, 
yet  such  strictness  was  of  but  comparatively  modern  introduction  ;  no  case  appearing 
in  the  books  in  which  a  judgment  against  a  casual  ejector  was  refused  on  account  of 


1320  WARTON    V.  BLACKNELL  12M.&W.  557. 

;i  wiuit  of  such  date,  until  the  ease  of  Doe  d.  Wills  v,  Iloa  (5  Dowl.  P.  C.  380),  a.d. 
1836,  \yhereas  there  were  several  cases  in  which  it  was  allowed  :  Doe  d.  Smithers  v.  Roe 
(4  Dowl.  P.  C.  374),  Jnon.  (2  Chitt.  172),  Doe  v.  lioe  (2  Dowl.  P.  C._  186),  and  some 
other  cases.  [.Alderson,  B.  The  report  of  those  cases  does  not  go  sufficiently  far  to  shew 
that  they  are  authorities  for  you.]  [557]  The  present  case  is  not  rested  on  that  ground. 
It  must  be  admitted,  that,  for  the  last  ten  years,  a  date  either  to  the  declaration  or 
notice  has  been  required ;  but  the  principle  has  always  been,  up  to  the  present  time, 
that  the  tenant  should  have  had  unequivocal  notice  of  the  time  in  which  he  was  to 
appear  ;  and  here  the  affidavit  shews  that  such  notice  was  given  him,  and  consequently 
the  defect  in  the  declaration  and  notice  subjoined  thereto  is  supplied.  [Parke,  B. 
You  say  you  can  find  cases  in  which  a  rule  has  been  granted  under  such  circumstances. 
You  may  mention  the  case  again,  and  in  the  meantime  look  into  the  roll  of  the  cases 
you  have  cited,  and  see  how  the  fact  was.] 

On  a  subsequent  day  he  stated,  that  the  roll  in  all  the  cases  had  been  carried  into 
the  Treasuiy,  but  that  he  had  found  a  later  case.  Doc  d.  Green  v.  Boe  (8  Scott,  385), 
in  which  the  declaration  was  dated  as  of  a  term  not  arrived,  and  there  was  no  date 
to  the  notice,  and  it  was  held  that  the  declaration  and  notice  dated  from  the  service. 
He  had  not  been  able  to  find  any  case  in  which  a  difficulty  had  been  raised  on  such 
grounds,  anterior  to  the  year  1836,  when  Patteson,  J.,  in  Doe  d.  Wills  v.  Hoe  (5  Dowl. 
P.  C.  380),  in  the  Bail  Court,  was  about  to  refuse  a  rule  under  such  circumstances, 
until  it  was  discovered  that  the  notice  was  properly  dated,  on  the  authority  of  another 
case,  Doe  d.  Gowland  v.  Roe  (5  Dowl.  P.  C.  273) ;  in  which  last  case  the  declai'ation 
was  intitled  as  of  a  preceding  year,  and  consequently  the  notice  to  appear  was  of  a 
past  term. 

Lord  Abinger,  C.  B.  The  case  you  cited  just  now  is  an  authority  for  you. 
On  that  ground  you  may  take  a  rule  nisi. 

Kulc  granted. 

[558]  Warton  v.  Blacknell.  Exch.  of  Pleas.  Jan.  27,  1844.— The  Court  will 
not  stay  the  proceedings  on  a  leplevin  bond,  unless  it  clearly  appears  that  the 
application  is  made  on  behalf  of  the  sureties,  and  not  of  the  principal. 

[S.  C.  1  D.  &  L.  650;  13  L.  J.  Ex.  112.] 

Petersdorfl'  moved  for  a  rule  to  shew  cause  why  all  proceedings  in  this  cause 
should  not  be  stayed  until  the  first  day  of  Easter  Term  next.  The  action  was  brought 
by  the  plaintiff'  as  assignee  of  a  replevin  bond,  against  the  defendant  as  one  of  the 
sureties  of  one  Benjamin  James.  I'he  plaintiff',  who  was  the  assignee  of  a  tenant  for 
life  of  the  premises  upon  which  the  distress  was  made,  had  distrained  upon  the  goods 
of  James  after  the  death  of  the  tenant  for  life  ;  whereupon  James  replevied  the  goods, 
and  the  present  bond  was  entered  into,  with  the  us\ial  condition  to  prosecute  the  suit 
with  effect,  at  the  then  next  county  court,  to  be  holden  on  the  15th  of  November. 
Owing,  however,  to  a  mistake  of  the  defendant's  attorney,  no  plaint  was  entered  or 
prascipe  lodged  on  or  before  that  day,  whereupon  the  plaintiff  took  an  assignment  of 
the  replevin  bond.  It  appeared,  however,  from  the  affidavits  on  the  p;xrt  of  the 
defendant,  that  a  plaint  was  entered  on  the  13th  of  December,  on  which  a  recordari 
facias  loquelam  had  issued ;  and  it  was  stated  to  be  the  intention  of  James  to  proceed 
to  the  trial  of  the  action  of  replevin,  which  was  going  on  with  due  regularity  and 
dispatch. 

Jervis  shewed  cause,  (Stammers  was  with  him).  This  is  not  a  case  in  which  the 
Court  ought  to  interfere.  The  defendant  is  bound  to  shew  some  reason  for  the  Court 
to  interfere,  but  he  shews  none.  He  admits  the  rent  to  be  due,  but  relies  upon  a 
technical  objection,  that,  as  the  reversion  was  not  in  the  plaintiff',  he  had  no  right  to 
distrain ;  but  it  appeared  that  the  distress  had  been  made  by  arrangement  between 
James  and  the  plaintiff',  and  that  [559]  James,  after  he  knew  of  the  death  of  the 
tenant  foi'  life,  had  agreed  to  pay  the  rent  by  bills.  At  least,  it  ought  to  appear,  as 
in  the  case  of  bail,  that  the  present  application  was  made  on  behalf  of  the  sureties, 
and  not  by  the  principal. 

Petersdorft",  in  support  of  the  rule.  The  acts  of  Parliament  relating  to  bail,  from 
the  4  Ann.  c.  16,  down  to  the  57  (leo  3,  c.  II,  do  not  apply  to  the  case  of  sureties 
ni  replevni ;  and  it  is,  therefore,  not  necessary  to  state  that  the  application  is  made 
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on  belialf  of  the  suietius.  Tlial  the  application  was  made  fur  their  benelit,  siillieienlly 
appears  from  the  facts  of  the  case.  Tlie  Court  are  now  asked  for  the  first  time  to 
appl\'  the  rule  relating  to  bail  to  the  case  of  sureties  on  a  replevin  bond.  [Lord 
Abiuger,  C.  B.  Will  the  parties  undertake  that  in  the  action  of  replevin  no  advantiige 
shall  be  taken  of  the  death  of  the  tenant  for  life^]  In  the  case  of  bail,  it  has  never 
been  usual  to  impose  a  condition  which  put  the  principal  under  terms. 

Lord  Abinoek,  C.  B.  It  is  true  that  the  general  rule  may  apply  only  to  bail, 
but  when  the  Court  sees,  as  in  the  present  case,  that  the  application  is  made  on  behalf 
of  the  principal,  and  not  of  the  sureties,  we  ought  not  to  interfere.  If  there  had  lieen 
an  affidavit  that  it  was  made  on  behalf  of  the  sureties,  there  might  lie  .some  ground 
for  our  interference ;  but  there  not  being  any  such  statement,  we  must,  under  the 
circumstances,  take  it  to  be  that  it  is  for  the  benefit  of  the  principal.  Then  the 
tenant  wishes  to  slay  proceedings  on  the  bond,  in  order  to  continue  his  action  of 
replevin,  and  take  advantage  of  his  landlord's  mistake.  I  think  neither  reason  nor 
justice  requires  us  to  interfere  in  the  matter. 

Parke,  B.  I  am  of  the  same  opinion.  The  Court  ought  to  be  clearly  satisfied 
that  the  application  is  made  for  the  [560]  benefit  of  the  sureties  :  instead  of  which, 
looking  at  the  affidavits,  there  appears  strong  reason  for  believing  that  it  is  made  on 
behalf  of  the  principal. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Eule  discharged. 

Needham  v.  Law,  Public  Officer,  &c.  Exch.  of  Pleas.  Jan.  27,  18U.— In  an  action 
against  the  public  officer  of  a  joint-stock  banking  co-partnership,  esfciblished  under 
7  Geo.  4,  c.  4C,  a  party  who  was  a  shareholder  at  the  time  of  the  contract,  but 
who  had  ceased  to  be  so  before  the  commencement  of  the  action,  has  not  such  an 
interest  in  the  event  of  the  suit  as  to  I'ender  him  an  incompetent  witness  for  the 
defendant,  in  an  action  brought  before  the  passing  of  the  6  &  7  Vict.  c.  ^5. 

[S.  C.  13  L.  J.  Ex.  139.     See  on  preliminary  point,  11  M.  &  W.  400.] 

This  was  an  action  of  assumpsit  against  the  defendant,  as  public  registered  officer 
of  the  Leicestershire  and  Warwickshire  Banking  Company,  for  use  and  occupation, 
work  and  labour,  goods  sold,  &c. 

At  the  trial,  before  Alderson,  B.,  at  the  AVarwickshire  Summer  Assizes,  1843,  the 
defendant  called  as  a  witness  one  Webster,  who  had  been  a  member  of  the  banking 
company  at  the  time  of  the  contract  being  entered  into,  but  had  ceased  to  be  so  for 
nearly  two  years  before  the  commencement  of  this  action,  which  was  brought  prior  to 
the  passing  of  the  6  &  7  Vict.  c.  85.  It  was  objected  that  the  witness  was  incom- 
petent, on  the  ground  that  he  had  an  interest  in  the  event  of  the  suit,  .since,  if  the 
execution  proved  ineffectual  against  the  present  defendant,  execution  might  be  taken 
out  against  the  witnes.s,  as  having  been  a  member  of  the  company  at  the  time  of  the 
contract.  The  learned  Judge,  however,  was  of  opinion  that  the  witness  was  admissible, 
and  the  defendant  obtained  the  verdict.  Watson  having  obtained  a  rule  for  a  new 
trial,  on  the  ground  (inter  alia)  that  the  witness  was  improperly  received, 

Knowles  and  Crompton  shewed  cause  (Wilkins  and  Boothby  with  them).  The 
witness  was  not  disqualified  :  his  interest  in  the  event  of  the  suit  was  too  remote  and 
contingent,  and  was  not  such  an  interest  as  the  law  will  take  [561]  notice  of.  Not 
being  a  member  at  the  time  of  the  execution,  proceedings  could  only  be  had  against 
him  in  the  event  of  the  execution  jjroving  ineft'ectual  against  the  other  members,  and 
even  then  not  without  the  leave  of  the  Court.  The  interest,  to  ex.  lude  a  witness, 
must  be  a  direct  interest  arising  from  the  verdict:  fader  v.  Pearce  (1  T.  K.  1G3). 
There  Buller,  J.,  says,  "  In  order  to  shew  a  witness  interested,  it  is  necessary  to  prove 
that  he  must  derive  a  certain  benefit  from  the  determination  of  the  cause  one  way 
or  the  other."  Here  Webster  had  no  interest  in  the  immediate  result.  They  referred 
to  Harwood  v.  Laio  (7  M.  &  W.  208). 

Watson  and  Cowling,  in  support  of  the  rule.  The  witness  was  incompetent.  He 
had  a  direct  interest  in  the  event  of  the  suit,  being  in  point  of  fact  a  surety  for  the 
other  parties  that  they  would  satisfy  the  execution.  The  judgment  nnmediately 
affects  the  witness,  for,' although  not  primaiily  liable,  he  is  undoubtedly  bable  ni  the 
event  of  the  other  partners  failing  to  satisfy  the  execution.  The  verdict  is  in  reality 
Ex.  Div.  VIII.— 42* 
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.1  verdict  against  the  witness.  It  i.s  immaterial  whether  the  Court  will  or  will  not 
hereafter  think  fit  to  enforce  the  liability. 

Lc'iU)  Abingkr,  C.  B.  I  think  this  is  a  clear  and  simple  case,  and  that  the 
witness  is  competent.  He  would  be  incompetent  if  he  had  an  immediate  interest  in 
the  event  of  the  suit ;  but  if  the  interest  be  remote,  and  such  as  may  never  arise,  or  if 
it  be  contingent  or  dependent  upon  the  discretion  of  the  Court,  that  is  not  such  an 
interest  as  renders  him  incompetent;  and  I  therefore  think  the  witness  was  properly 
admitted. 

Farke,  B.  I  am  of  the  same  opinion.  I  entertain  some  doubt  whether,  where  an 
execution  has  not  been  attended  [562]  with  success  against  the  members  of  the 
Company  for  the  time  being,  it  is  discretionary  in  the  Coui't  to  grant  execution 
against  other  parties.  If  the  matter  is  entirely  in  the  discretion  of  the  Court,  the 
witness  would  be  competent,  because  it  would  not  be  certain  that  the  verdict  would 
afl'ect  him  :  whether  the  execution  would  be  granted  by  the  Court  against  the  other 
members  of  the  company,  would  depend  upon  a  variety  of  circumstances  which 
the  Court  would  take  into  its  consideration.  I  recollect  admitting  a  witness  in 
a  similar  case  tried  before  me  at  York.  Indeed,  it  is  a  question  which  has  become  of 
very  little  importance,  since  Lord  Denman's  act  has  rendered  interested  witnesses 
competent. 

GuRNEY,  B.,  concurred. 

Eule  discharged. 

Waddle  and  Another  v.  Downman.  Exch.  of  Pleas.  Jan.  30,  1844. — In  an 
action  of  debt  for  work  and  labour,  &c.,  to  which  the  defendant  pleaded  nunquam 
indebitatus,  payment,  and  a  setoff',  a  verdict  was  taken  by  consent  for  the 
plaintifi's,  subject  to  the  award  of  an  arbitrator,  who  was  to  settle  the  cause  and 
all  matters  in  difference.  The  submission  contained  a  stipulation,  that,  if  the 
arbitrator  should  find  that  the  plaintitf  was  not  entitled  to  recover  any  debt  or 
damages,  then  a  verdict  was  to  be  entered  for  the  defendant;  the  costs  of  the 
cause  to  abide  the  event  of  the  award.  At  the  last  meeting  before  the  arbitrator, 
it  was  agreed,  that  if  a  "earn  ring  and  shaft,"  which  had"  been  supplied  to  the 
defendant,  ought  not  to  be  chai-ged,  he  was  to  allow  the  plaintiffs  the  value  of 
them  at  the  market  price  of  pig-ii-on,  as  they  had  been  retained  by  the  defendant. 
The  arbitrator  awarded  that  the  plaintiffs  were  not  entitled  to  recover  in  the 
cause ;  and  that  no  money  was  due  from  either  of  the  parties  in  respect  of  the 
other  matters  in  difference,  except  that  he  awarded  that  the  defendant  should 
pay  to  the  plaintiffs  for  the  cam  ring  and  shaft  such  sum  as  the  same  amounted 
to,  according  to  the  market  price  of  pig-iron  :— Held,  first,  that,  by  the  terms  of 
the  order,  the  arbitrator  was  not  required  to  find  specifically  on  each  issue. — 
Secondly,  that  the  award  was  not  bad  for  uncertainty,  in  omitting  to  name  the 
time  and  market  at  which  the  price  of  the  iron  was  to  be  ascertained. 

[S.  C.  1  D.  &  L.  560;  13  L.  J.  Ex.  115;  8  Jur.  93.3.] 

Debt  for  work  and  labour,  goods  sold  &c.  Pleas,  nunquam  indebitatus,  payment, 
and  a  set-off. 

The  cause  was  tried  at  the  Carmarthenshire  Spring  Assizes,  1842,  when  a  verdict 
was  taken  for  the  plaintiffs  by  consent,  subject  to  a  reference  of  the  cause,  and  all 
matters  in  difference,  under  an  order  of  Nisi  Prius.  The  order  directed,  that,  if  the 
arbitrator  "  shall  find  that  the  plain-[563]-tiffs  are  not  entitled  to  recover  any  debt  or 
damages  at  all  in  this  cause,  then  the  above  conditional  verdict  is  to  be  void  and  of 
none  effect,  and  instead  thereof  a  verdict  is  to  be  entered  for  the  defendant;  and  the 
said  arbitrator  is  also  by  the  said  award  to  ascertain  what  sum  of  money,  if  any,  he 
shall  hnd  to  be  due  from  either  or  any  of  the  said  parties  to  the  other  or  others  of 
them.  Ill  respect  to  any  of  the  said  other  matters  in  difference."  It  was  also  ordered, 
that  the  costs  of  the  cause  should  abide  the  event  of  the  award  with  respect  to  the  said 
cause,  to  be  taxed  by  the  proper  officer.  It  appeared  that  the  plaintiffs  had  supplied 
the  defendant  with  certain  east-iron  machinery,  called  a  "cam  ring  and  shaft,"  for 
winch  the  defendant  declined  to  pay,  alleging  them  to  be  defective  and  insufficient. 
At  the  last  meeting  before  the  arbitrator,  it  was  agreed  lietween  the  ii.-u-ties,  that  if  he 
bhould  think  that  the  cam   ring  and  shaft  ought  not  to  be  charged,  he  was  to  allow 
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the  pbiintift's  the  value  of  them  at  the  market  price  of  pig-iroii,  as  they  liail  heoii 
retained  by,  and  were  still  in  the  possession  of,  the  defendant.  The  arbitrator  made 
his  award  in  the  following  terras :—  "  I  award  and  determine,  that  the  plaintitls  are 
not  entitled  to  recover  any  debt  or  damages  in  the  said  cause  against  the  defendant, 
and  that  no  sum  of  money  is  due  from  either  of  the  parties  to  the  other  of  them  in 
respect  to  any  of  the  other  matters  in  difference  mentioned  in  the  said  rule  or  onler, 
except  that  I  award,  that  the  defendant  do  on  demand  pay  to  the  plaintills,  for  the 
defective  shaft  and  cam  ring  delivered  to  the  defendant  liy  the  plaintitls,  and  now  on 
the  defendant's  premises,  such  sum  of  money  as  the  same  amounts  to  according  to  the 
present  market  price  of  pig-iron." 

Watson  had  obtained  a  rule  to  shew  cause  why  this  award  should  not  be  set  aside 
on  two  grounds :  first,  that  there  was  no  final  end  or  event  of  the  action,  on  which 
the  costs  could  be  taxed;  secondly,  that  the  award  was  uncer-[564]  tain,  in  not 
pointing  ont  when  and  where  the  market  price  of  pig-iron  was  to  be  a.scertained. 

E.  V.  Williams  shewed  cause.  First,  it  is  said  that  the  award  is  bad  beoause  the 
arbitrator  has  not  disposed  of  all  the  issues  ;  but  as  the  order  of  reference  is  framed, 
the  ai'bitrator  has  done  all  that  the  parties  intended  he  should  do:  for  as  the  order 
directs  that,  if  the  arbitrator  shall  find  that  the  plaintiffs  are  not  entitled  to  recover 
any  debt,  a  verdict  is  to  be  entered  for  the  defendant,  the  necessity  for  finding  on 
each  issue  has  been  waived,  there  being  a  sufficient  event,  on  the  present  finding,  to 
determine  the  action  in  favour  of  the  defendant.  Secondly,  the  award  as  to  the 
pig-iron  is  sufficiently  certain,  for  the  arbitrator  has  decided  strictly  according  to  the 
order  of  reference,  within  the  principle  established  by  the  decisions  in  Carqi'tj  v. 
Aitcheaon  (2  B.  &  Cr.  170)  and  Flummcr  v.  Lee  (2  M.  &  W.  49.5).  [Parke,  B.'  The 
arbitrator  has  only  found  the  very  matter  in  diflerence  between  the  parties.]  Yes  ; 
and  the  plaititiffs  knew  the  piice  of  pig-iron  in  that  neighbourhood. 

Watson,  in  support  of  the  rule.  There  are  here  three  issues — the  general  issue, 
payment,  and  a  set-oft'.  There  must  necessarily  be  a  verdict  for  the  plaintiff's  on  the 
general  issue,  before  the  defendant  can  be  entitled  to  a  verdict  on  the  other  issues. 
If  the  defendant  is  entitled  to  a  verdict  on  the  general  issue,  that  would  be  perfectly 
inconsistent  with  payment  or  a  set-off.  It  is  necessary,  for  the  defendant  to  recover 
on  those  issues,  that  there  should  have  been  a  cause  of  action.  [Alderson,  B.  The 
defendant  pleads  his  set-off' against  any  demand  which  the  plaintiff  may  prove.  The 
defendant  may  have  a  demand,  though  the  plaintiff'  has  no  cause  of  action.]  It  is 
submitted  that  the  defendant  cannot  have  a  set-off',  unless  the  plaintiff  has  a  [565] 
demand.  There  must  be  a  verdict  for  the  plaintiff's  on  one  of  the  issues.  The 
"verdict"  here  means  such  a  verdict  as  could  be  entered  at  the  trial,  that  is,  a 
distributive  verdict,  according  as  each  party  succeeds  in  proving  the  respective  issues  : 
Mmiin  v.  Bvnje  (4  Ad.  &  Ell.  973  ;  6  Nev.  &  Man.  201).  [Lord  Abinger,  C.  B.  The 
meaning  of  the  submission  is,  that,  if  no  debt  be  due  to  the  plaintilf,  the  verdict  is  to 
be  entered  for  the  defendant  on  all  the  issues.]  The  words  in  the  order  of  reference, 
that  the  arbitrator  is  "  to  settle  the  cause,"  imply  an  authority  to  enter  each  issue  in 
the  same  way  as  if  the  cause  were  tried  at  Nisi  Prius.  [Alderson,  B.  He  is  to  settle 
it  in  a  particular  way — that  is,  to  direct  a  verdict  to  be  entered  for  the  defendant.] 
Secondly,  the  arbitrator  awards  that  the  amount  is  to  be  paid  according  to  the  present 
market  price  of  pig-iron  ;  but  theie  is  nothing  to  shew  in  what  way  the  market  price 
is  to  be  ascertained  :  he  ought  to  have  named  some  market,  according  to  the  price  at 
which  the  sum  payable  by  the  defendant  was  to  be  ascertained  :  but  here  it  may  be 
the  price  at  Kamschatka.  The  rule  on  this  subject  is  laid  down  in  Kolle's  Abr., 
"  Arbitrement,"  Q.,  pi.  7  : — "If  an  award  be  made  between  A.  and  B.  touching  certain 
quarters  of  malt  before  delivered  by  A.  to  B.,  that  B.  pay  to  A.  so  much  for  each 
quarter  as  one  quarter  of  malt  was  then  sold  for,  this  is  a  void  award,  inasmuch  na 
there  is  no  mention  in  what  place  the  sale  shall  be,  for  peradventure  in  one  market  and 
place  this  was  sold  for  more  than  in  another  market  and  place,  and  for  this  the  award 
is  void  for  uncertainty."  [Lord  Abinger,  C.  B.  That  would  clearly  l)e  a  bad  award  : 
but  here  it  was  agreed,  that  if  the  arbitrator  should  disallow  two  of  the  items,  he  was 
to  allow  the  plaintiff's  the  value  of  the  articles  at  the  market  price  of  pig-iron. 
Parke,  B.  It  must  be  so ;  for  how  otherwise  could  the  arbitrator  fix  the  market  price 
at  the  time  of  the  award?]  [566]  The  meaning  of  the  submission  is,  that  the 
arbitrator  is  to  ascertain  the  market  price.  In  Price  v.  Popkin  (10  Ad.  &  Ell.  l.'iO  ;  2  P. 
&  L).  304),  a  cause  and  all  matters  in  difi'erence  between  lessor  and  lessee  were  referred 
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to  arliitnitioii,  the  costs  to  .abide  the  event ;  it  w;is  held,  that  an  award  that  certain 
fixtures  had  lieen  wrongfully  removed  by  the  lessor,  to  the  value  of  £11,  and  that  the 
lessee  should  set  up  others  in  their  place,  to  be  left  for  the  lessor  at  the  end  of  his 
term,  and  that  the  lessor  should  pay  the  lessee  £10  on  a  specified  day,  was  bad,  for 
not  specifying  the  value,  quality,  or  description  of  the  fixtures  to  be  set  up.  [Parke,  B. 
Theie  the  plaintiff  was  to  do  certain  acts, — not  to  pay  money  :  and  the  award  was 
held  bad  for  omitting  to  state  what  he  was  to  do,  as  it  did  not  specify  the  value  of  the 
fixtuies.]  Here,  the  leaving  it  to  be  decided  what  the  market  price  is  makes  the  award 
equally  uncertain. 

Lord  Ap.inger,  C.  B.  It  appears  to  me  that  the  award  is  sufficient.  The 
arbitrator  has  pursued  the  submission  according  to  the  intention  of  the  parties,  which 
was,  that,  if  no  debt  should  be  due  from  the  plaintiffs  to  the  defendant,  the  verdict 
should  bo  for  the  defendant  on  all  the  issues.  That  being  so,  and  the  award  depend- 
ing upon  the  intention  of  the  parties,  which  the  arbitrator  has  fulfilled,  it  is  not  on 
that  account  bad.  The  parties  might  agree  among  themselves  to  avoid  giving  the 
arbitrator  the  trouble  of  finding  on  each  issue.  Then,  I  think,  also  the  award  is  not 
bad  on  the  second  ground,  since  it  was  expressly  agieed  by  the  parties,  that  if  the 
articles  were  not  to  be  charged  by  the  plaintiffs  in  full,  they  were  to  be  allowed  to 
them  at  the  market  price  of  pig-iron.  Suppose  the  parties  had  agreed,  that  the 
articles  in  question  were  not  to  be  paid  for  in  the  manner  in  which  they  had  been 
charged  for  by  the  plaintiffs,  but  in  Consols,  at  the  market  price,  the  award  [567J 
would  not  be  bad,  if  the  arbitrator  had  made  it  in  conformity  with  that  stipulation. 
The  eH'cet  of  the  finding  is,  that,  in  case  the  arbitrator  disallows  the  plaintiffs'  charge 
in  consequence  of  defective  materials,  the  defendant  is  to  pay  the  value  as  pig-iron 
at  the  market  price.  Such  a  finding  does  not  make  the  award  bad.  The  rule  will 
therefore  be  discharged. 

Parke,  B.  The  arbitrator  has  awarded  upon  the  only  matter  in  diflerence,  which 
was,  whether  the  goods  were  to  be  charged  for  in  the  ordinary  way,  or  in  the  manner 
directed  by  the  award.  The  parties  have  agreed,  that  if  the  plaintiffs  have  no  right 
to  chai'ge  for  the  goods  in  the  usual  way,  they  are  to  be  paid  foi'  at  the  then  market 
price  of  pig-iron.  The  award  is  not  onl}'  prima  facie  good,  but  appears,  from  the 
affidavits,  to  have  been  made  upon  the  only  matter  in  difference.  But  then  it  is  said, 
that  the  award  is  bad  for  want  of  a  finding  upon  each  issue  ;  but  the  only  question  is, 
whether  the  defendant  is  to  succeed  upon  the  whole  record.  It  is  plain  that  the 
meaning  of  the  parties  was,  that,  if  the  arbitrator  thought  there  was  no  ground  of 
action  against  the  defendant,  the  verdict  was  to  be  transferred  from  the  plaintiffs  to 
the  defendant,  to  save  the  trouble  of  entei'ing  a  verdict  upon  each  issue.  If  this  were 
an  objection,  it  would  be  upon  the  record.  But  then  it  appears,  from  the  case  of 
Cooper  V.  Lanr/don  (9  M.  &  W.  60),  that  this  would  not  be  ground  of  eiTor. 

Alderson,  B.  I  not  only  think  the  award  right,  but  that  the  arbitrator  could  not 
have  framed  it  in  any  other  way.  The  effect  of  the  agreement  is,  that,  if  the 
arbitrator  considered  that  the  cam  ring  was  not  to  be  paicl  for  in  the  ordinary  way, 
the  parties  had  stipulated  that  it  was  to  be  taken  as  pig-iron.  He  had,  therefore,  to 
determine  whether  the  goods  were  to  be  paid  for  as  a  cam  ring,  or  as  pig-iron  ;  [568] 
and  he  says  that  they  are  to  be  paid  for  as  pig-iron,  and  at  the  market  price,  that  i.s, 
the  price  of  iron  on  the  day  on  which  the  award  was  made.  Unless  he  went  himself 
to  the  market,  he  could  not  make  his  award  otherwise. 

Itule  discharged. 

Sandys,  Clerk  v.  The  Mayor,  Aldermen,  and  Burgesses  of  Bevbrley.  Exch. 
of  Pleas.  Jan.  30,  1844.— A  defendant  is  entitled  to  judgment  as  in  case  of  a 
nonsuit,  where  the  plaintitt'  has  allowed  two  assizes  to  elapse  without  proceeding 
to  trial  after  issue  joined  on  a  feigned  issue,  under  the  Tithe  Commutation  Act, 
6  &  7  Will.  4,  c.  71,  s.  46. 

[S.  C.  1  D.  &  L.  641  ;  13  L.  J.  Ex.  127  ;  8  Jur.  625.] 

This  was  a  motion  for  judgment  as  in  case  of  a  nonsuit.  The  question  arose  upon 
a  feigned  issue  under  the  Tithe  Commutation  Act,  6  &  7  Will  4,  c.  71,  s  46,  which 
enacts,  "that  any  person  claiming  to  be  interested  in  any  lands,  or  in  the  tithes 
thereof,  who  shall  be  dissatisfied   with  any  such   decision   of  the  commissioners  or 
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assistant  commissioner,  may,  if  the  yeaii}-  value  of  the  payment  to  be  mailo  or  witli- 
holden  according  to  snch  decision  shall  exceed  the  sum  of  £10,  cause  an  action  to  be 
brought  in  any  of  his  Majesty's  courts  of  law  at  Westminster,  against  the  person  in  whose 
favour  such  decision  shall  have  been  made,  witliin  three  calendar  months  next  after 
such  decision  shall  have  been  notitied  in  writing,  in  such  manner  as  the  commissioners 
or  assistant  commissioner  shall  direct,  to  the  parties  interested  therein,  or  to  their 
known  agents,  in  which  action  the  plaintift' shall  deli^■er  a  feigned  issue,  whereby  such 
disputed  right  may  be  tried,  and  shall  proceed  to  a  trial  at  law  of  such  issue  at  the 
sittings  after  the  term,  or  at  the  assizes  then  next,  or  next  but  one,  after  such  action 
shall  have  been  commenced,  to  be  holden  for  the  county  within  which  such  lands  or 
the  greater  part  thereof  are  situated,  with  liberty,  nevertheless,  for  the  Court  in  which 
the  same  shall  have  been  commenced,  or  any  Judge  of  his  Majesty's  courts  of  law  at 
Westminster,  to  extend  the  time  for  going  to  trial  therein,  or  to  direct  the  trial  to  be 
iu  another  county,  if  it  shall  seem  fit  to  such  Court  or  Jmlge  so  to  do,"  &c. 

[569]  Palmer  shewed  cause.  The  present  application  if  premature,  for  although 
two  assizes  have  elapsed  since  the  joining  of  the  issue,  only  one  has  passed  since  its 
delivery  to  the  defendants,  and  the  statute  makes  the  delivery  of  the  issue  the  com- 
mencement of  the  suit.  Besides,  a  case  of  this  description  does  not  come  within  the 
statute  which  authorizes  judgment  as  in  case  of  a  nonsuit.  The  defendant  should 
have  applied  to  the  Court  for  leave  to  take  the  cause  down  for  trial :  for  it  would 
seem  by  the  46th  section,  that  the  costs,  which  are  in  the  discretion  of  the  Court,  can 
only  be  ol)t«iined  where  a  trial  has  taken  place. 

Hugh  Hill,  in  support  of  the  rule.  In  this  case  it  was  necessary  that  an  action 
should  be  commenced,  otherwise,  by  the  4.'5th  section,  the  decision  of  the  commissioner 
would  be  final.  More  than  two  assizes  have  elapsed  since  issue  was  joined,  and  more 
than  two  terms  have  passed  since  the  issue  was  delivered,  and  therefore  it  cainiot  be 
tried,  as  the  time  limited  by  the  statute  has  expired.  By  the  IGth  section,  a  party 
dissatisfied  with  the  decision  of  the  commissioners  is  obliged  to  bring  his  action  within 
three  months. 

Per  Curiam.  The  rule  must  be  absolute.  It  is  clear  that  two  assizes  have  passed 
since  the  commencement  of  the  action,  so  as  to  bring  the  case  within  the  statute  as 
regards  the  costs.  We  will,  therefore,  make  an  order  to  that  eflect,  otherwise  it  will 
be  supposed  that  we  have  declined  to  allow  any  costs. 

Kule  absolute. 


Doe  d.  Knowles  r.  Roe.  Exch.  of  Pleas.  Jan.  31,  1844.  Where  a  declaration  in 
ejectment  was  intitled  in  the  C.  P.,  but  the  notice  was  to  appear  in  this  Court, 
the  Court  declined,  on  the  objection  being  taken,  to  make  absolute  a  rule  for 
judgment  against  the  casual  ejector,  but  ordered  the  defendant  to  enter  an 
appearance. 

[S.  C.  1  D.  &  L.  .590 ;  1.3  L.  J.  Ex.  129 ;  8  Jur.  l.'JO.] 

Gray  had  obtained  a  rule  nisi  for  judgment  against  the  casual  ejector.  The  declara- 
tion was  intitled  in  the  Common  Pleas,  but  the  notice  was  t(,  appear  in  this  Coint. 

[570]  Petersdorft'  shewed  cause,  and  objected  that  the  variance  was  fatal.  The 
declaration  was  the  means  whereby  the  defendant  was  brought  into  Court ;  and  in 
Doe  d.  Evans  v.  Itoe  (9  Dowl.  P.  C.  999),  where  the  action  was  in  the  Queen's  Bench, 
but  the  notice  was  to  appear  "in  the  Common  Bench,"  the  variance  was  considered 
to  be  immaterial,  and  a  rule  nisi  was  granted  for  judgment  against  the  casual  ejector. 

Lord  Abinoer,  C.  B.  It  is  not  the  declaration,  but  the  notice,  which  brings  the 
defendant  into  Court;  after  he  has  appeared,  a  declaration  may  be  delivered.  If, 
therefore,  there  is  any  variance  between  the  declaration  and  the  notice,  I  should 
always  be  disposed  to  allow  the  notice  to  prevail ;  though  it  would,  perhaps,  be  better 
to  lay  down  as  a  general  rule,  that  in  such  a  case  the  whole  becomes  a  nullity.  In 
the  meantime,  however,  it  can  do  the  defendant  no  harm  to  enter  an  appearance,  and 
a  rule  for  that  purpose  may  be  now  made  absolute  without  costs. 

Alderson,  B.  The  case  cited  from  Dowling  is  nothing  more  than  a  report  of  a 
rule  to  shew  cause,  of  the  result  of  which  we  know  nothing.  That  is  not  .a  decision  ; 
it  only  shews  that  the  Court  deemed  the  question  to  be  one  propei-  for  consideration. 


I 
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Parkk,  B.,  and  Gurney,  B.,  concurring, 
Kulc  uhsoliite  to  enter  an  appearance. 

Memorandum. 

In  this  term,  John  Romilly,  of  Gray's  Inn,  Esq.,  was  appointed  one  of  Her 
Majesty's  Counsel. 

[571]    Vacation  Sittings  after  Hilary  Term. 

Fletcher  and  Another,  Assignees  of  Chapp^,  a  Bankrupt  v.  Manning  and 
Another.  Exeh.  of  Pleas.  Feb.  6,  1844. — In  an  action  by  assignees  of  a 
bankrupt  for  money  received  to  their  use,  it  appeared  that,  the  original  petitioner's 
debt  having  proved  insufficient  to  support  the  fiat,  an  order  of  the  Court  of  Review, 
under  the  6  Geo.  4,  c.  16,  s.  18,  was  obtained,  for  substituting  one  of  the  partners 
in  the  firm  of  Jones,  Loyd,  &  Co.  as  a  new  petitioning  creditor.  The  order  stated, 
that  that  firm  had  proved  a  debt  sufiicient  to  support  the  fiat,  that  it  was  an 
existing  debt,  and  that  it  was  incurred  not  anterior  to  that  of  the  original 
petitioning  creditor ;  and  then  directed,  that  the  fiat  should  be  proceeded  with  : — 
Held,  that  this  order  was  not,  per  se,  evidence  that  the  substituted  debt  was 
contracted  not  anterior  to  that  of  the  original  petitioning  creditor,  or  that  it  was 
of  the  requisite  amount,  or  that  it  was  incuired  before  the  act  of  bankruptcy. — 
For  the  purpose  of  proving  the  new  petitioning  creditor's  debt,  the  plaintiffs 
produced  certain  cancelled  cheques,  drawn  by  the  bankrupt  upon  Jones,  Loyd, 
&  Co.,  and  called  one  of  their  clerks,  who  stated  (from  recollection  merely),  that, 
at  the  time  of  these  cheques  being  drawn,  the  bankrupt's  account  was  greatly 
overdrawn.  They  produced  also  a  promissory  note  for  upwards  of  £1-50,  dated 
long  before  the  fiat,  made  by  the  bankrupt,  payable  to  Jones,  Loyd,  &  Co.,  and 
which  had  been  seen  in  their  possession  a  few  days  before  the  trial : — Held,  that 
neither  the  cheques  nor  the  note  were  sufiicient  to  prove  the  petitioning  creditor's 
debt ;  for  that  the  former  were  prima  facie  evidence  of  payment  of  a  debt  due 
from  Jones,  Loyd,  &  Co.  to  the  bankrupt,  and  the  latter  was  no  evidence,  as 
against  the  stranger,  of  any  debt  due  at  the  time  of  its  date. — Goods  which  had 
been  mortgaged  by  a  trader  before  his  bankruptcy  were  at  the  time  of  the  bank- 
ruptcy in  the  hands  of  the  sheriff,  under  an  execution  against  the  bankrupt : — 
Semble,  that  they  did  not  pass  to  his  assignees,  as  being  in  his  order  and  disposi- 
tion, with  the  consent  of  the  true  owner. 

[S.  C.  13  L.  J.  Ex.  150.] 

Assumpsit  by  the  plaintiffs,  as  assignees  of  J.  B.  P.  Chappe,  a  bankrupt,  for  money 
had  and  received  by  the  defendants  to  the  use  of  the  plaintiffs  as  assignees.  The 
defendant  Manning  pleaded  non  assumpsit,  and  gave  notice  of  disputing  "the  fiat,  the 
trading,  the  act  of  bankruptcy,  and  the  petitioning  creditor's  debt.  Against  the  other 
defendant  a  nolle  prosequi  was  entered. 

At  the  trial  before  Cresswell,  J.,  at  the  last  Summer  Assizes  at  Liverpool,  in  order 
to  prove  the  petitioning  creditoi-'s  debt,  the  plaintiffs  put  in  evidence  an  order  of  the 
Court  of  Eeview,  dated  20th  of  February,  1843,  (prior  to  the  commencement  of  this 
action),  made  under  the  stats.  6  [572]  Geo.  4,  c.  16,  s.  18,(a)  and  1  &  2  Will.  4,  o.  56; 
the  debt  of  the  original  petitioning  creditor  having  been  found  insufficient  to  support 
the  fiat.  The  order  purported  to  be  made  upon  the  petition  of  one  of  the  partners  in 
the  firm  of  Messrs.  Jones,  Loyd,  &  Co.,  bankers,  and  stated,  that  that  firm  had  proved 
a  debt  sufficient  to  support  the  fiat,  that  it  was  an  existing  debt,  and  that  it  was 

(a)  Which  enacts,  "  that,  if  after  adjudication,  the  debt  or  debts  of  the  petitioning 
creditor  or  creditors,  or  any  of  them,  be  found  insufficient  to  support  a  commission. 
It  shall  be  lawful  for  the  Lord  Chancellor,  upon  the  application  of  any  other  creditor 
or  creditors,  having  proved  any  debt  or  debts  sufficient  to  support  a  commission,  pro- 
vided such  debt  or  debts  has  or  have  been  incurred  not  anterior  to  the  debt  or  debts 
of  the  petitioning  creditor  or  creditors,  to  order  the  said  commission  to  be  proceeded 
in,  and  it  shall  by  such  order  be  deemed  valid." 
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incurred  not  .anterior  to  that  of  the  original  petitioning  creditor's  debt ;  and  proceedcil 
to  direct  that  the  fiat  should  lie  proceede<l  with,  but  that  the  order  was  not  to  )>roju- 
dice  any  action  pending  under  such  fiat.  It  was  objected  for  the  defendant,  that  this 
order  was  no  sufficient  evidence  of  the  facts  that  the  substituted  petitioning  creditor's 
debt  was  sufficient  in  amount,  or  that  it  was  incurred  not  anterior  to  the  debt  of  the 
original  petitioning  creditor;  but  that  these  facts  must  be  proved  independently.  For 
this  purpose,  accordingly,  the  plaintitl's  produced  certain  cancelled  cheques,  to  a  large 
amount,  drawn  by  the  bankrupt,  before  the  baidcruptcy,  on  Jones,  Loyd,  &  Co.,  and 
proved  by  a  clerk,  (who  spoke  merely  from  his  recollection,  the  bank  books  not  being 
produced),  that  the  bankrupt's  account  was  at  that  time  overdrawn.  The  learned 
Judge  held  this  evidence  not  to  be  sufficient  proof  of  a  debt.  The  plaintiffs  then 
produced  a  promissory  note,  dated  long  before  the  fiat,  made  by  the  bankrupt,  pay- 
able to  Jones,  Loyd,  &  Co.,  for  upwards  of  £150,  and  which  was  sworn  to  have  been 
seen  in  the  possession  of  the  bank  on  the  Saturday  Ijefore  the  trial.  'I'his  evidence 
was  objected  to,  fiut  was  received  by  the  learned  Judge. 

It  appeared  that  this  action  was  brought  to  recover  from  [573]  the  defendants, 
attornies  in  London,  certain  monies  which  were  received  liy  them  as  the  proceeds  of 
a  sale  under  an  execution  levied  against  the  goods  of  the  bankrupt  in  Fcliruary  1S40, 
issued  upon  a  judgment  entered  up  on  a  warrant  of  attornc}',  at  the  suit  of  one  Hiixton. 
The  warrant  of  attorney  had  been  given  to  secure  the  amount  of  certain  bills  of 
Exchange  drawn  by  Buxton  upon  the  bankrupt  in  1838,  for  composition-money  pay- 
able under  an  agreement  between  the  bankrupt  and  his  creditors,  and  which  bills 
Buxton  had  been  obliged  to  take  up.  The  defendants  were  the  trustees  named  on 
a  deed  of  assignment  by  the  bankrupt  for  the  benefit  of  his  creditors,  dated  10th 
February,  1840,  while  the  sheiifi'  was  in  possession,  (which  was  the  act  of  bankruptcy 
on  which  the  fiat  issued),  and  had  as  such  trustees  directed  the  sale  under  the  execu- 
tion, and  received  the  proceeds,  and  paid  them  over  to  Buxton  in  discharge  of  his 
claim  in  respect  of  the  bills.  The  seizure  under  the  execution  was  before,  the  .sale 
after,  the  issuing  of  the  fiat.  The  goods  sold  consisted  of  certain  furniture  and 
machinery,  the  latter  of  which,  before  the  date  of  the  composition-deed,  had  been 
mortgaged  Ijy  the  bankrupt  to  Lord  Balcarras,  and  subsequently  to  Buxton. 

It  was  contended  for  the  defendants,  first,  that  an  action  for  money  had  and  received 
would  not  lie  against  them,  inasmuch  as  they  merely  received  the  money,  the  proceeds 
of  the  sale,  on  account  of  the  execution  plaintiff',  to  whom  they  paid  it  over  accordingly  ; 
secondly,  that  by  the  mortgage  the  property  in  the  goods  passed  absolutely  from  the 
bankrupt,  either  to  Lord  Balcarras  or  to  Bu.f  ton,  and  therefore  the  plaintifts,  as  assignees, 
could  not  sue  for  the  proceeds  of  the  sale  of  such  goods.(())  Thirdly,  that  there  was 
no  sutticient  evidence  of  the  petitioning  creditor's  debt.  These  points  were  reserved, 
and  a  verdict  was  entered  for  the  plaintiff's,  damages  21561.  14s.  3d.,  the  defendants 
hav-[574]-ing  leave  to  move  to  enter  a  verdict  for  them,  or  a  nonsuit,  and  the  learned 
Judge  certifying  that  the  bankruptcy  was  proved,  unless  this  Court  should  be  of  a 
dift'erent  opinion. 

In  Michaelmas  Term,  Hoggins  moved  pursuant  to  the  leave  reserved,  and  obtained 
a  rule  nisi  to  enter  a  nonsuit,  against  which,  in  Hilary  Term  (Jaiuiaiy  29), 

Knowles  and  Crompton  shewed  cause.  First,  the  defendants  were  clearly  liable 
in  this  action,  for  they  themselves  directed  the  sheriff'  to  sell,  and  the  .sale  was  for  their 
benefit  as  trustees  under  the  assignment.  They  were  not  acting  as  mere  servants  but 
on  their  own  account,  and  themselves  setting  the  sheriff'  in  motion.  [They  were 
stopped  as  to  this  point.] 

Secondly,  the  defendants  are  estopped  from  saying  that  the  goods  sold  were  not 
the  goods  of  Chappe,  because  they  took  them  under  the  writ  against  him.  [Lord 
Abinger,  C.  B.  They  claim  under  Buxton  as  mortgagee  also.]  Hut  they  take  no 
steps'to  enforce  the  mortgage  ;  they  do  not  take  possession  under  it ;  the  goods  are 
seized  and  sold  as  the  goods  of  Chappe,  and  the  defendants  receive  the  proceeds  of 
them  as  such.  But  for  their  execution,  the  goods  would  have  remained  on  the  premises, 
and  had  been  in  the  order  and  disposition  of  the  bankrupt.  They  have  thus  estopped 
themselves  from  saying  that  they  were  not  his  goods.     The  case  resembles  that  of 

(a)  It  was  supposed  by  the  defendants'  counsel  at  the  trial,  and  so  stated  on 
moving  for  the  rule,  that  the  mortgage  covered  the  whole  of  the  goods  sold  under 
the  execution. 
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rkkard  v.  .Sears  (6  Ad.  &  E.  IGS)  ;  2  N.  &  P.  488).  That  was  an  action  of  trovei',  in 
which  it  appeared  that,  the  plaintiff  being  the  legal  owner  of  the  goods,  they  were 
seized  while  in  the  actual  possession  of  one  Metcalfe,  under  an  execution  against  him, 
and  sold  to  the  defendant :  and  it  was  held  that,  under  a  plea  denying  the  plaintiff's 
possession,  the  defendant  might  shew  that  the  plaintiff' authorized  such  .sale ;  and  that 
the  j\iry  might  infer  such  authority  from  the  plaintiff's  consulting  with  the  execution 
creditor  as  to  the  dispo-sal  of  the  pro-[575]-perty,  without  mentioning  his  own  claim, 
after  he  knew  of  the  seizure  and  of  the  intention  to  sell.     Lord  Denman,  C.  J.,  there 

says "The  rule  of  law  is  clear,  that  where  one  by  his  words  or  conduct  wilfully 

causes  another  to  believe  the  existence  of  a  certain  state  of  things,  and  induces  him 
to  act  on  that  belief,  so  as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things  as  existing  at  the  same 
time."  [Parke,  li.  There  the  plaintiff's  conduct  had  induced  the  defendant  to  buy 
the  goods  as  the  goods  of  Mitchell,  and  he  could  not,  therefore,  afterwards  say  as 
against  the  defendant  that  they  were  his  own.  Here  there  is  no  estoppel,  at  least  as 
against  the  assignees,  if  the  defendants  took  their  own  goods,  and  so  received  their 
own  money.  The  question  seems  to  be  reduced  to  this,  whether  the  goods  could  be 
considered  as  beitig  at  the  time  in  the  order  and  disposition  of  the  bankrupt.]  It  is 
submitted  that  they  were.  The  property  in  goods  seized  under  an  execution  is  not 
thereby  taken  out  of  the  debtor.  "Order  and  disposition"  are  larger  words  than 
"  possession  " — they  mean  merely  within  the  control  of  the  bankrupt.  On  the  case 
set  up  by  the  defendants  themselves,  these  were  the  goods  of  Buxton,  subject  to  the 
order  and  disposition  of  the  bankrupt.  And  the  sherift''s  wrongful  act  in  taking  goods 
he  was  not  entitled'to  take  under  the  wiit  could  not  take  from  the  bankrupt  the  dis- 
position of  the  property,  any  more  than  the  propert}'  itself.  There  is  nothing  to  shew 
that  the  true  owner  had  done  anything  to  take  the  goods  out  of  the  order  and  dis- 
position of  the  bankrupt :  he  had  only  authorized  the  sheriff  to  seize  the  bankrupt's 
goods,  whereas  he  says  these  were  not  the  bankrupt's. 

Lastly,  with  respect  to  the  proof  of  the  petitioning  creditor's  debt,  the  order  of  the 
Court  of  Keview  was  of  itself  conclusive  evidence  of  it.  It  was  so  ruled  at  Nisi  Prius, 
in  the  case  of  Brancker  v.  Mohjnntx  (4  Man.  &  Gr.  226  ;  4  Scott,  N.  R.  75.3).  On  this 
account  [576]  also  it  was  held,  in  Musketi  v.  Dmmmond  (10  B.  &  C.  353  ;  5  Man.  &  R. 
■2\0)ixudChridiev.  UuwiniU  Ad.  &E.373;  3  P.  &  D.  204),  that  the  order  must  clearly  < 
shew  on  the  face  of  it  everything  necessary  to  give  the  Court  jurisdiction.  The  Court, 
being  satisfied  with  the  proof  submitted  to  it,  declares  that  the  commission  shall  be 
deemed  valid.  Such  an  order  is  conclusive  on  all  parties,  like  a  conviction.  The 
meaning  of  the  statute,  indeed,  appears  to  be,  that,  to  avoid  technical  difficulties, 
not  essential  to  the  validity  of  the  commission,  the  Lord  Chancellor  may  make  it 
valid  without  any  petitioning  creditor's  debt :  and  therefore  the  facts  which  by  his 
order  he  finds  to  exist  cannot  be  questioned  or  averred  against.  But  even  if  this 
were  otherwise,  the  evidence  here  was  sufficient  to  shew  a  good  petitioning  creditor's 
debt  due  to  Jones,  Loyd,  &  Co. 

Hoggins  and  Robinson,  in  support  of  the  rule  (Jan.  31).  The  case  resolves 
itself  into  two  questions;  first,  as  to  the  right  to  recover  for  the  furniture,  as  to 
which  no  doubt  the  plaintiffs  are  entitled,  ii  they  sufficiently  proved  a  petitioning 
creditor's  debt ;  secondly,  as  to  the  right  to  recover  in  respect  of  the  machinery, 
which  depends  on  the  question  whether  it  belongs  to  any  other  person  than  the 
plaintiffs  as  assignees. 

First,  the  order  of  the  Court  of  Review  is  not  conclusive  on  persons  not  parties 
to  It.  The  utmost  effect  that  can  be  given  to  it  is,  that  the  fiat  should  no  longer 
be  assailable  for  want  of  a  good  petitioning  creditor's  debt.  The  words  of  the 
statute  are  only  that  the  Lord  Chancellor  may  order  the  commission  to  be  proceeded 
with,  and  that  it  shall  by  such  order  be  deemed  valid.  But  valid  secundum  quid? 
[Parke,  B.  Valid  quoad  the  petitioning  creditor's  debt.]  Valid  quoad  the  objection 
to  the  fiat  arising  on  the  petitioning  creditor's  debt.  The  Court  also  finds  the  facts 
proved,  that  is,  as  they  would  have  been  found  before  the  commissioners.  [577] 
Such  orders  are  usually  obtained  by  consent  between  the  petitioning  creditor  and 
the  assignee,  in  the  absence  of,  and  without  notice  to,  the  other  parties ;  and  it  has 
been  expressly  decided,  that  nobody  has  a  right  to  be  present  at  the  obtaining  of  it : 
Ex  parte  Fletcher  (Montague's  Bankt.  Law,  39).  [Parke,  B.  Nobody  is  pre- 
judiced by  the  order,  except  he  who  has  defended  an  action  on  the  ground  of  the 
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invalidity  of  the  pctitioiiiiig  crudilor's  debt,  and  his  interests  are  saved  hy  tlie  orchir 
itself.]  The  clause  whicii  states  that  the  suhslitiited  debt  was  not  anterior  to  tlio 
original  debt  is  important  in  this  respect ;  the  i-elation  of  the  assignees'  title  depends 
on  it,  and  nuiny  peisons'  interests  may  be  affected  thereby.  Here  the  date  of  the 
snbstituted  debt  does  not  appear  in  the  order  ;  it  is  only  stated  that  it  w;is  not 
anterior  to  the  other  ;  that  fact,  therefore,  must  be  open  to  pi'oof  in  pais.  It  is  said 
that  great  strictness  has  l)ecn  applied  in  the  construction  of  these  orders,  because 
they  are  assumed  to  be  conclusive ;  l)ut  no  such  argument  was  used  either  in 
Christie  V.  Uiiuiv,  or  in  JJnmckvr  v.  Molyneux;  and  in  Muskctl  v.  Dnimiimud  the 
sulJiciency  of  the  substituted  debt  was  found  as  a  fact.  In  Airelon  v.  Ikivis  (3  M. 
&  Scott,  138)  it  was  put  to  the  jury  to  find  whether  the  substituted  debt  was  a 
good  one,  and  they  found  it  was  not.  [Farke,  B  The  point  was  not  argued 
there ;  and  in  that  case  the  order  was  oidy  that  the  new  debt  should  be  substituted 
for  the  other.]  Then,  assuming  the  order  to  be  per  se  insutticient  proof  of  the 
debt,  the  evidence  gi\en  by  the  plaintifls,  as  to  the  promissory  note,  was  clearly 
not  sufficient :  for  the  date  of  it  was  no  evidence,  as  against  the  defendants,  of  the 
existence  of  the  deljt  before  the  bankmptcy. 

Secondly,  the  plaintiils,  as  assignees,  had  no  property  in  the  machinery,  and  no 
title  to  recover  the  proceeds  of  it  in  this  action.  Those  goods  were  really  the  pi-oporty 
of  Lord  Balcarras,  the  first  mortgagee.  It  is  said,  however,  [578]  that  the  defendants 
are  estopped  to  say  that  they  were  not  the  goods  of  the  b.inkrupt,  because  they 
took  them  under  the  execution  against  him.  But  it  is  clear  there  is  no  such 
estoppel  as  against  the  assignees,  even  if  there  might  be  against  the  sheriff.  Nor  can 
it  be  said  that  the  goods  were  in  the  ordei-  and  disposition  of  the  bankrupt  at  the 
time  of  the  act  of  bankruptcy,  when  they  had  been  seized  by  the  sherill',  ami  were  in 
the  custody  of  the  law.  flow  can  it  be  said  that  the  baid<iupt  was  then  the  apparent 
owner  of  the  goods,  having  the  order  and  disposition  of  them  by  the  consent  of  the 
real  owner'? 

Cur.  adv.  vult. 

The  judgment  of  the  Couit  was  now  delivered  by 

Parke,  B.  In  this  case  .several  objections  were  made  by  the  counsel  for  the  defen- 
dant to  the  plaintiffs'  right  to  recover.  First,  that  an  action  for  money  had  and 
received  would  not  lie  against  the  defendants,  who  were  stated  to  have  merely 
received  the  money,  the  proceeds  of  the  execution,  on  account  of  the  execution 
plaintiff',  and  paid  it  over  to  their  client  immediately  :  but,  on  shewing  cause,  this 
objection  was  disposed  of,  as  it  appeared  that  the  defendants  were  the  parties  for 
whose  benefit,  as  trustees  for  the  creditors,  the  execution  was  put  in  force,  and  they 
themselves  directed  the  sale  of  the  goods  under  it. 

The  second  objection  was,  that  the  goods  seized  unler  the  execution  had  l)ecn 
mortgaged  to  Buxton,  the  execution  plaintiff",  and  oonse(iuently  that  the  plaintitis 
could  not  recover,  as  the  goods  were  not  theirs.  This  objection  also  failed  upon 
the  facts  proved  ;  for  part  of  the  effects  seized  (the  furniture)  were  not  mortgaged 
at  all,  and  of  the  remainder  (the  machinery)  a  prior  mortgage  had  been  made  to 
Lord  Balcarras. 

A  third  objection  was,  that  there  was  no  sufficient  proof  of  the  petitioning 
creditor's  debt  to  support  the  tiat,  under  [579]  which  the  plaintiffs  claimed  tobe 
assignees :  and  further,  on  the  failure  to  establish  the  right  of  Buxton,  as  first 
mortgagee  of  the  machinery,  it  was  argued,  that,  assuming  Lord  Balc;irras  to  be  the 
owner,  the  plaintilfs,  as  a.ssignees,  could  not  sue  for  the  proceeds  of  the  sale  of  that 
machinery. 

The  two  last  points  the  Court  took  time  to  consider.  They  have  done  so,  and 
are  of  opinion  that  there  must  be  a  new  trial. 

The  debt  of  the  original  petitioning  creditor  having  been  found  insullicient  to 
support  the  fiat,  an  order  of  the  Court  of  Review,  of  the  20th  February,  184."?, 
prior  to  the  commencement  of  the  action,  was  put  in  ;  which  order  pinporled  to  be 
made  on  the  petition  of  one  of  the  partners  of  Jones,  Loyd,  &  Co.,  bankers,  and 
stated  that  that  firm  had  proved  a  debt  suihcient  to  sujjpoi't  the  fiat,  that  it  was  an 
existing  debt,  and  was  incurred  not  anterior  to  that  of  the  original  |)elitioning  creditor, 
and  was  a  sufficient  debt  to  support  the  fiat.  The  order  proceeded  to  direct,  in  the 
terms  of  G  Geo.  4,  c.  16,  s.  18,  the  fiat  to  be  proceeded  in.  ^ 

It  was  then  objected,  th.tt,  notwithstanding  the  order,  the  new  petitioning  creditors 
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debt  should  be  proved  ;  at  ;ill  events,  it  should  he  proved  that  it  had  been  iiicuried 
not  anterior  to  the  debt  of  the  petitioning  creditor. 

The  plaintiffs  then  proceeded  to  give  such  proof,  by  producing  cancelled  cheques 
drawn  liy  the  bankrupt  on  Jones,  Loyd,  &  Co.  to  a  large  amount ;  but  it  was  properly 
objected,  that  this  was  primli  facie  evidence  of  a  payment  of  a  debt,  not  of  a  loan,  to 
the  bankrupt  by  Jones,  Loyd,  &  Co.  ;  and  the  clerk  who  produced  them  being  only 
able  to  speak  from  his  recollection  of  the  books,  that,  at  the  time  some  of  the  cheques 
were  drawn,  the  bankrupt's  account  was  overdrawn,  and  the  books  not  being  in  Court, 
my  Brother  Cresswell  thought,  and  rightly,  that  this  evidence  was  insufficient.  The 
plaintiffs  then  produced  a  promissory  note,  [580]  dated  long  before  the  fiat,  and  made 
by  the  bankrupt,  payable  to  Jones,  Loyd,  &  Co.  for  £150  and  more,  which  they 
proved  by  the  clerk  of  Jones,  Loyd,  &  Co.  had  been  seen  in  their  possession  some 
days  before.  The  objection  to  the  sufficiency  of  this  evidence  to  go  to  the  jury  was 
renewed,  but  the  learned  Judge  admitted  it. 

We  think  that  this  evidence  is  legitimate  evidence  only  of  the  existence  of  a  debt 
at  the  time  the  note  was  so  seen,  the  date  not  being  any  evidence  of  the  existence  of 
the  note  at  the  time  it  bears  date,  against  a  stranger  to  it,  for  the  purpose  of  proving 
a  petitioning  creditor's  debt ;  and  if  it  be  necessary  to  prove  by  other  evidence  than 
the  order  itself,  that  the  debt  to  Jones,  Loyd,  &  Co.  was  sufficient  to  support  the 
commission,  and  was  incurred  not  anterior  to  the  original  petitioning  creditor's  debt, 
the  proof  was  insufficient. 

And  we  think  that  by  the  act  of  Parliament  it  is  necessary  to  give  such  proof ; 
and  though  the  order  itself,  reciting  the  petition  of  Jones,  Loyd,  &  Co.  as  persons 
having  proved  a  sufficient  debt,  is  evidence  of  such  a  petition, (a)  and  probably  of  such 
a  proof  also,  it  is  no  proof  of  the  contracting  that  debt  at  or  after  the  time  of  the 
original  petitioning  creditor's  debt ;  which  is  expressly  made  a  condition  precedent  to 
the  exercise  of  the  Chancellor's  authority  to  continue  the  commission,  (and  conse- 
quently that  of  the  Court  of  Review  to  continue  the  fiat),  and  ought  therefoi'C  to  be 
proved  as  much  as  the  original  petitioning  creditor's  debt,  the  existence  of  which  is 
made  a  condition  precedent  to  the  exercise  of  the  Chancellor's  authority  to  issue  the 
commission  or  fiat :  nor  is  it  any  proof  that  the  new  or  substituted  debt  was  of  the 
requisite  amount,  or  contracted  prior  to  the  act  of  bankruptcy  ;  both  of  which  also 
seem  to  be  necessary.  And  we  have  the  authority  of  [581]  the  Court  of  Common 
Pleas,  in  the  case  of  Airdon  v.  Davis  (3  M.  &  Scott,  138),  for  requiring  proof  of  the 
sufficiency  of  the  substituted  debt  to  support  the  fiat.  The  point,  indeed,  was  not 
fully  argued  in  that  case,  and  it  was  stated  that  the  order  itself  had  since,  in  the 
subsequent  case  of  Bnmcker  v.  Molyneux,  in  the  same  Court,  been  held  to  be  sufficient 
evidence  of  that  debt.     But,  upon  inquiry,  we  cannot  find  that  it  has  been  so  decided. 

We  are  of  opinion,  therefore,  that  there  must  be  a  new  trial  on  this  ground  ; 
without  adverting  to  the  want  of  evidence  that  the  promissory  note  to  Jones,  Loyd, 
&  Co.  was  the  debt  proved  by  them  under  the  fiat. 

It  will  be  right  to  add  also,  that  we  think  that  there  is  great  weight  in  the  argu- 
ment so  ably  urged  by  Mr.  Robinson,  that  the  plaintifis  are  not  entitled  to  recover 
for  the  proceeds  of  the  goods  which  really  belonged  to  the  first  mortgagee.  Unless 
they  were  at  the  time  of  the  act  of  bankruptcy  in  the  possession  and  apparent  owner- 
ship of  the  bankrupt,  the  assignees  could  not  recover  in  that  respect;  and  as  they 
were  seized  by,  and  in  the  custody  of,  the  .sheriff  at  that  time,  it  is  very  difficult  to 
say  that  the  bankrupt  was  then  the  apparent  owner,  if  the  execution  was  conducted 
in  the  ordinary  way  that  an  adverse  execution  is.  We  mention  this,  as  it  may  lead 
to  a  settlement  of  this  cause,  without  the  expense  of  a  new  trial. 

Rule  alisolute  for  a  new  trial. 

[582]  LowETH  V.  Smith  and  Another  Exch.  of  Pleas.  Feb.  10,  1844.— 
Trespass  for  breaking  and  entei'ing  plaintiff's  dwelling-house,  and  staying  and 
continuing  therein  making  a  noise  and  disturbance  for  a  long  time,  to  wit,  for 
four  days  then  next  following,  and  seizing  his  goods,  &c.  Plea,  as  to  the  breaking 
and  enteruig  the  dwelling-house,  and  staying  and  continuing  therein  as  in  the 
declaration  mentioned,  a  justification  by  the  leave  and  license"  of  the  plaintiff,  to 

(o)   See  Com.  Dig.  Ev.  (C),  and  the  authority  in  1  SUrk.  354,  2nd.  ed. 
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take  possession  of  certain  gootis.  Replication,  tnivcrsiiii:  the  leave  and  license, 
and  new  assignment,  that  the  plaintill'  issued  his  writ  i^'c.  not  only  for  the  breaking 
and  entering  the  dwelling  house  and  staying  and  continuing  therein  as  in  the 
plea  mentioned,  hut  also  for  that  the  defendants,  without  the  license  of  the  plaintiff, 
stayed  and  contiiuied  in  the  dwelling-house,  making  such  noise  and  disturbance 
&e.,  for  other  and  different  purposes  than  those  in  the  plea  mentioned,  and  for  a 
much  longer  time,  to  wit,  three  days  longer,  than  was  necessary  for  taking  posses- 
sion of  the  goods  : — Held,  that  the  replication  and  new  assignment  were  not  bad 
for  duplicity  ;  time  being,  in  the  case  of  a  continuing  trespass,  eiiually  divisible 
for  this  purpose  as  space. 

Trespass.  The  declaration  stated,  that  the  defendants,  on  the  20th  of  June,  1843, 
with  force  and  arms,  &c.,  broke  and  entered  a  certain  dwelling-house  and  brick  yard 
of  the  plaintiff',  situate  &c.,  and  then  made  a  great  noise  and  disturbance  therein,  and 
stayed  and  continued  therein  making  such  noise  and  disturbance  for  a  long  time,  to 
wit,  for  the  space  of  four  days  then  next  following.  It  then  went  on  to  allege  other 
trespasses,  by  seizing  goods,  &c. 

Third  plea,  as  to  the  breaking  and  entering  the  said  dwelling-house  and  brick 
yard,  and  staying  and  continuing  therein,  as  in  the  declaration  mentioned,  a  justiliea- 
tion,  by  the  leave  and  license  of  the  plaintiff",  to  take  possession  of  certain  goods  and 
efifects. 

Replication,  traversing  such  alleged  leave  and  license ;  and  new  assignment,  that 
the  plaintiflT  issued  his  writ,  and  declared  thereon,  not  only  for  the  breaking  and 
entering  the  said  dwelling-house  and  brick  yard,  and  staying  and  continuing  therein, 
as  in  the  introductory  part  of  the  said  third  plea  mentioned,  and  in  the  said  plea 
attempted  to  be  justified  ;  but  also  for  that  the  defendants,  with  force  and  ai'ms,  and 
without  the  authority,  and  against  the  leave  and  license  of  the  plaintiff',  to  wit,  at  the 
said  times  in  the  said  declaration  in  this  behalf  mentioned,  stayed  and  contiiuied  in 
and  upon  the  said  dwelling-house  and  brick  yard,  making  such  noise  and  disturbance 
as  in  the  said  declaration  mentioned,  for  a  long  time,  to  wit,  for  the  space  of  three 
days  next  after  the  said  day  in  the  declaration  mentioned,  [583]  for  other  and  diff'erent 
purposes  than  those  in  the  said  third  plea  mentioned,  and  also  for  a  much  longer  time, 
to  wit,  the  space  of  three  days  longer,  than  was  necessary  for  the  purpose  of  taking 
possession  of  the  said  goods,  chattels,  and  eff'eets  in  the  said  third  plea  mentioned, 
which  trespasses,  so  newly  assigned,  are  other  and  different  trespasses,  &c. 

Special  demurrer,  for  duplicity  and  multifariousness,  and  for  departure  from  the 
declaration.     Joinder  in  demurrer. 

Cole,  in  support  of  the  demurrer.  The  declaration  complains  of  only  one  continued 
trespass  to  the  dwelling-house  and  brick  yard,  not  of  divers  trespasses  on  divers  days. 
The  third  plea  justifies  the  trespass  so  alleged.  The  plaintiff  might  either  have  replied, 
traversing  the  plea,  or  new  assigned  ;  but  he  was  not  entitled  to  do  both  :  Taiflor  v. 
Smith  (7  Taunt.  156),  Cheaski/  v.  /^uj-mcs  ( 1 0  East,  73),  riwmas  v.  3Iarsh  (5  C.  &  P.  596), 
Gishorne  v.  Wyatt  (3  Dowl.  P.  C.  505),  FranU  v.  Morris  (10  East,  81,  n.).  [Parke,  B. 
The  plaintiff  may  traverse  a  right  of  way  across  the  close  mentioned  in  the  declaration, 
and  also  new  assign  extra  viam.  That  seems  to  be  an  authority  against  you.  Though 
this  is  only  one  trespass,  it  is  one  occupying  some  time,  and  which  is,  therefore, 
divisible.]  There  can  be  no  trespass  which  does  not  occupy  some  time.  In  trespass 
for  false  imprisonment,  and  a  justification  under  a  ca.  sa.,  could  the  plaintiff'  traverse 
the  writ,  and  also  new  assign  that  the  defendant  kept  him  an  unreasonable  time  in 
custody?  So  in  an  action  for  expelling  the  plaintiff,  and  keeping  him  so  expelled  for 
a  long  time,  which  is  all  one  trespass  ;  could  the  plaintiff' deny  the  right  to  expel  him, 
and  also  new  assign  that  the  defendant  kept  him  out  longer  than  he  ought  to  have 
done?  [Parke,  B.  Most  probably  the  justification  of  the  expulsion  would  cover  the 
whole  time.]  The  [584]  trespass  charged  in  Chfaslti/  v.  liarw-x  was  one  which  occupied 
a  considerable  time,  and  was  laid  to  have  been  committed  diversis  diebus,  which  makes 
the  ease  a  still  stronger  authority.  There  the  defendants  pleaded,  to  a  count  for 
breaking  and  entering  the  plaintiff's  close  and  seizing  manure,  and  detaining  it  until 
afterwards,  on  the  .same  day,  and  on  divers  other  days,  they  took  it  a\vay  from  the 
close,  a  justification  under  a  fi.  fa.  against  a  third  person  ;  to  which  the  plaintiff  replied, 
admitting  the  judgment  and  writ,  de  injuria  absque  residuo  causie,  and  also  new 
assigned,  that  the  defendants  broke  and  entered  the  close  after  the  return  of  the  writ : 
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jHid  this  was  held  bad  for  duplicity.  Suppose  the  defendants  here  had  only  pleaded 
not  guilty,  could  the  plaintiff  have  piovcd  several  distinct  trespasses?  [Parke,  B. 
No  ;  but  he  could  have  proved  that  the  defendant  entered  and  stayed  four  days  ;  that 
he  threw  the  goods  out  at  the  end  of  the  first  day,  and  stayed  three  days  longer.  The 
question  is,  whether  a  trespass  by  continuation  in  point  of  time  is  not  equally  severable 
as  the  traversing  over  a  continuous  space  of  a  close.  The  only  limitation  is,  that  the 
plaintiff  cannot  make  that,  which  is  one  cause  of  action  in  the  declaration,  into  two 
in  the  replication.  Alderson,  B.  The  declaration  says,  the  defendants  entered  and 
stayed  four  days ;  the  defendant  sets  up  a  justification,  which  entitled  him  to  enter 
and  stay  for  two  days  ;  to  which  the  plaintiff  replies,  I  deny  you  had  any  right  to 
enter  at  all,  but  if  you  had,  your  only  right  was  to  stay  two  days,  and  you  stayed 
two  days  longer  without  any  colour  of  authority.]  If  the  continuing  in  possession 
amounts  to  a  new  trespass,  thcadey  v.  Barnes  appears  to  be  a  direct  authority. 

Hayes,  contrii,  was  stopped  by  the  Court. 

Parke,  B.  The  case  of  Clwiski/  v.  Barnes  proceeds  upon  this,  that  there  the 
plaintitt'in  his  replication  alleged  a  fresh  breaking  and  entering,  one  only  being  alleged 
in  the  declaration.  But  staying  and  continuing  in  a  house  ap-[585]-pears  to  be  a 
divisil)le  trespass  in  point  of  time ;  there  is  a  fresh  trespass  on  each  day  ;  then  the 
plea  priniil  facie  is  an  answer  as  to  the  whole.  The  plaintitt"  then  says,  as  to  part 
of  the  time,  the  defendants  had  no  such  authority  as  they  allege ;  as  to  the  rest,  they 
had  no  jnstification  even  by  the  license  they  set  up.  It  seems  to  be  as  divisible  as  a 
trespass  is  in  point  of  space,  on  difl'erent  parts  of  the  surface  of  a  close. 

Alderson,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

Smith  v.  Sleap.  Exch.  of  Pleas.  Feb.  5,  1844.— A  lease  was  about  to  be  granted 
to  the  plaintiff,  to  which  it  was  necessary  that  C.  should  be  a  confirming  party. 
The  attorney  of  the  proposed  lessors  applied  to  him  for  that  purpose,  and  the 
defendant,  as  C's  attorney,  answered  the  application,  requii-ing  certain  documents 
to  be  furnished,  i*i;c.  ;  for  which  business  the  defendant  had  a  claim  on  C.  It  was 
ultimately  agreed  that  C.  should  concur  in  the  lease,  on  the  terms,  as  the  defen- 
dant contended,  that  all  the  past  costs,  as  well  as  those  to  be  occasioned  by  his 
joining  in  the  lease,  should  be  paid  by  the  trustees;  as  the  plaintiff  contended, 
that  the  latter  costs  only  should  be  paid.  The  lease,  having  been  engrossed  and 
executed  by  the  lessons,  was  sent  to  the  defendant  to  procure  C's  execution  ;  the 
defendant  sent  an  account  of  his  costs  against  C.  to  the  attorney  of  the  lessors, 
who  complained  of  the  amount ;  on  which  the  defendant  said,  that  C.  should  not 
execute  unless  that  amount  was  paid  him  ;  and  when  C.  had  executed,  refused  to 
deliver  uj)  the  lease  until  the  whole  amount  was  paid.  The  attorney  of  the  lessors, 
after  tendering  a  smaller  sum  to  the  defendant,  paid  him  the  larger  sum  under 
protest,  for  the  plaintiff,  to  obtain  possession  of  the  lease  : — Held,  that  an  action 
to  recover  back  the  overplus  was  rightly  brought  by  the  plaintiff  against  the 
defendant,  although  the  latter  merely  acted  as  C's  attorney  ;  and  that  such  action 
was  maintainaljle. 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsit.  At  the  trial  before 
Alderson,  B.,  at  the  sittings  in  London  in  last  Michaelmas  terra,  it  appeared,  that,  in 
the  early  part  of  the  year  1S4.3,  an  agreement  was  pending,  whereljy  Sawyer  and 
others,  trustees  for  persons  who  had  a  present  interest  in  some  freehold  property, 
were  to  grant  a  lease  thereof  to  the  plaintiff.  In  this  property  a  person  named  Clark 
had  a  contingent  interest,  depending  upon  the  death,  without  issue,  of  those  for  whose 
benefit  the  ti-ustees  wei-e  entitled.  It,  therefore,  was  necessary  that  Clark  should  be 
a  confirming  party  to  the  lease.  In  order  [586]  to  procure  his  concurrence,  Hudson, 
the  attorney  for  the  trustees,  wrote  to  him  stating  the  circumstances;  in  answer  to 
which,  the  defendant,  as  the  attorney  for  Clark, 'entered  into  correspondence  with 
Hudson,  requiring  from  him  a  copy  of  the  will  under  which  Clark  was  interested,  and 
other  matteis.  For  this,  and  for  searching  for  the  will,  the  defendant  had  a  claim  on 
Clark,  his  client ;  and  eventually  it  M'as  agreed,  that  Clark  should  grant  and  confirm 
on  the  terms,  as  the  defendant  contended,  th.it  all  past  costs,  as  well  as  those  occasioned 
by  such  joining  in  the  lease,  should  l)e  paid  to  him  by  the  trustees  ;  ])ut,  as  Hud.son 
contended,  only  that  such  latter  costs  should  be  paid. 
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The  lease,  liaviiig  been  approved  liy  llic  (lefeiidaiil  fur  Clark,  was  engrossed  mid 
executed  liy  the  trustees  and  by  the  [)laintiir:  it  was  then  sent  to  the  defendant  to 
proeure  Clark's  execution.  The  defendant,  on  the  14th  April,  sent  his  account  of  costs 
to  Hudson,  who  complained  of  the  amount.  The  defendant  said,  unless  the  trustees 
paid  it,  Clark  should  not  execute.  On  the  20th  of  April,  the  defendant  procured 
Clark's  execution.  The  account  of  costs  was  headed  "  Mr.  George  Chirk  to  J.  T.  Slcap," 
and  was  an  account  charging  Clark  throughout;  the  amount  was  171.  15s.  5d.  On 
April  21st,  Hudson  demanded  the  lease  of  Sleap,  and  contending,  that  no  costs  were 
to  be  borne  by  his  clients,  except  those  occasioned  by  the  execution  of  the  lease,  and 
that  the  charges  were  otherwise  unfair,  tendered  71.  7s.  to  the  defendant,  a  sum  which 
excluded  the  charges  for  the  matters  previous  to  the  agreement  between  his  clients 
and  Claik.  The  defendant  refused  to  give  up  the  lease.  On  the  21th  Ma}',  Hudson 
paid  the  sum  of  171.  15s.  5d.,  under  protest,  for  the  plaintiti',  to  procure  possession  of 
the  lease,  which  was  thereupon  given  up  by  the  defendant.  This  action  was  brought 
to  recover  that  sum  of  171.  15s.  5d.,  or  so  much  thereof  as  was  overpaid. 

[587]  At  the  trial,  it  was  agreed  to  refer  the  bill,  if  the  plaintiti'  was  otherwise 
entitled  to  recover.  It  was  objected,  that  he  was  not ;  and  he  was  nonsuited,  with 
leave  to  move  to  enter  a  verdict  for  what  the  Master  might  tind  to  be  due,  if  anything. 
A  rule  nisi  was  olttained  for  that  purpose,  against  which 

Bramwell  (Jervis  with  him)  now  shewed  cause.  The  plaintill'  is  not  entitled  to 
recover,  on  three  grounds,  viz.  Hrst,  the  plaintiti'  is  the  wrong  person  to  sue ;  secondly, 
so  is  the  defendant  to  be  sued  ;  and  thirdlj',  if  the  parties  are  right,  there  is  no  cause 
of  action. 

First.  The  defendant  is  not  liable  to  this  action.  He  received  the  money  as  the 
agent  of  Clark,  and  Clark  should  have  been  sued  :  Bamfani  v.  Shuttkworth  (II  A.  &  E. 
926).  Two  persons  cannot  be  primarily  liable,  unless  they  are  jointly  so,  and  it  cannot 
be  contended,  that  Clark  and  Sleap  could  have  been  sued  jointly.  If,  then,  Clai-k 
could  have  been  sued,  Sleap  cannot.  But  it  is  clear  Clark  could  have  been,  for  it  is 
clear  Sleap  received  this  money  as  the  agent  of  Clark.  His  bill  was  a  bill  against 
Clark,  and  he  received  that  money  in  discharge,  not  of  anything  the  plaintiff  or  the 
trustees  owed  him,  but  of  what  Clai-k  owed  him.  It  may  be  tested  thus:  suppose 
Clark  had  sued  the  trustees  for  not  paying  the  bill,  they  surely  would  have  pleaded 
that  they  had.  If  Sleap  had  sued  Clark  for  his  bill,  Clark  would  have  pleaded  either 
that  Sleap  had  been  paid  by  him,  Clark,  or  a  set-off  for  the  171.  15s.  5d.  received  to 
Clark's  use  by  Sleap.  Or,  suppose  Clark  had  sued  Sleap  for  so  much  money  had  and 
received,  must  not  the  latter  have  pleaded  a  set-off  for  his  Ijill'!  X\\  these  tests  shew 
that  Clark  received  the  money  by  his  agent  the  defendant.  There  could  have  been  no 
doubt  about  the  case,  had  Clark  paid  the  defendant,  and  employed  another  attorney 
to  receive  [588]  the  money  on  delivery  of  the  lease.  Uijh  v.  Stoiicy  {-i  B.  &  Adol.  735  ; 
1  Nev.  &  M.  474),  and  I'mtt  v.  Vizard  (5  B.  &  Adol.  608  ;  2  Nev.  iV:  M.  455),^  relied 
upon  on  the  other  side  are  distinguishable.  [Parke,  B.  Snuwdun  v.  Danis  (I  Taunt. 
359)  is  against  you;  it  was  there  held,  that  a  party  who  had  received  money  wrong- 
fully could  not  set  up  as  a  defence,  that  he  had  received  it  for,  and  paid  it  over  to, 
a  thiid  person  ]  That  case  is  distinguishable,  for  there  the  defendant,  though  he  said 
he  received  for  a  principal,  in  truth  did  not  do  so,  as  he  had  no  authority  from  him  in 
fact  or  in  law.  [Aldersou,  B.  Would  not  trover  have  been  maintainable  here  ?  Is 
it  not  of  daily  occurrence  to  sue  the  actual  wrongdoer,  and  may  you  not  always  waive 
the  tort,  and  maintain  an  action  like  the  present?]  It  is  submitted  not.  Trover  is  a 
difficult  action  to  deal  with,  as  it  is  founded  on  a  variety  of  fictions ;  but  where  a 
party  sues  on  a  contract,  it  must  be  inquired  with  whom  that  conti'act  was  made  ;  and 
here  it  was  made  with  Clark  through  his  agent  Sleap.  [Parke,  B.  No  ;  we  think 
Snoicdun  v.  Davis  shews  there  could  be  no  such  agency.]  If  the  Court  hold,  that  a 
payment  to  A.,  expressly  as  the  agent  of  B.,  for  the  piu'pose  of  redeeming  goods 
wrongfully  detained  by  B.,  and  a  leceipt  by  A.  expressly  for  B.,  would  still  give  a 
right  of  action  against  A.  for  money  had  and  received  ;  then,  indeed,  this  point  is  not 
tenable;  but  it  has  never  been  so  decided  yet.  [Per  Curiam.  We  think  the  law 
is  so.] 

Then,  as  to  the  second  point,  the  plaintiff  was  not  the  proper  person  to  sue.  If  a 
party  volunteers  to  pay  money  to  redeem  the  goods  of  another,  he  cainiot  recover  it. 
The  question,  theiefore,  is,  to  whom  did  this  parchment  belong;  Could  the  plaintiff 
have  maintained  trover.'     That  may  be  tested   thus:   suppose  the  ijlaintill'   hiul  not 
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pi-ociired  the  lease,  could  the  lessors  have  sued  him  for  rent  or  breach  of  covenants 
Could  they  have  declared  that  [589]  they  had  demised,  or  the  lessee  had  covenanted  ? 
Certainly  not.  But  if  so,  the  parchment  belonged  to  them.  Or,  suppose  Clark  and 
the  trustees  had  agreed  to  destroy  this  parchment  and  engross  a  new  one  ;  could  the 
plaintift'  have  maintained  trover  or  any  other  action  against  them,  or  would  any 
estate  have  passed  under  this  parchment  1  Certainly  not ;  liutif  not,  it  shews  that  the 
property  in  this  particular  parchment  was  not  vested  in  the  plaintiti'.  It  is  immaterial 
that  he  was  eventually  to  pay  for  it — see  per  Taunton,  J.,  in  Pratt  v.  FKanl  (5  B.  & 
Add.  813).  [Alderson,  B.  Yes;  hut  here  it  appears  that  the  trustees  authorised  the 
plaintifl'  to  demand  this  chattel.]  That  is  not  enough;  it  was  not  his.  [Parke,  B. 
No,  not  absolutely,  but  he  had  a  right  to  it  by  the  license  of  the  trustees  ;  that  is 
enough.]  It  may  be  admitted,  that,  if  he  had  a  right  to  the  possession  any  way,  he 
may  maintain  this  action  ;  but  there  is  no  evidence  that  he  had.  [Alderson,  B.  Yes  ; 
the  money  was  paid  on  his  account  by  the  attorney  for  the  trustees  ;  that  is  evidence 
of  their  assent.]  That  cannot  be  denied,  and,  if  the  Court  find  this  fact  against  the 
defendant,  there  is  an  end  to  this  objection.  [Per  Curiam.  We  think  there  is 
evidence  to  that  effect.] 

Then,  as  to  the  last  point.  Either  there  was  a  previous  agreement  between  Clark 
and  the  trustees  as  to  what  he  should  be  paid,  or  there  was  not.  If  there  was  not, 
Clark  or  his  agent,  the  defendant,  might  attach  any  condition  they  pleased  to  Clark's 
execution.  If  there  was,  the  result  is  the  same,  with  this  addition,  that  Clark  would 
have  broken  that  previous  agreement  if  he  had  attached  a  condition  different  to  what 
it  contained.  Thus,  had  he  agreed  to  execute  on  being  paid  £10,  and,  on  execution, 
had  demanded  a  watch  worth  £50,  and  received  it,  trover  would  not  have  been  main- 
tainable for  the  watch,  but  he  might  [590]  have  been  made  liable  for  breach  of  his 
agreement.  And  why  may  he  not  now.  If  the  plaintiffs  case  is  right,  how  can  Clark 
say  he  performed  his  agreement  to  execute  on  being  paid  the  stipulated  amount?  And 
this  is  the  true  remedy,  if  any,  for  this  171.  15s.  5d.  was  paid  on  a  new  bargain. 
[Parke,  B.  You  had  no  right  to  attach  a  new  condition  ;  the  parchment  was  the 
plaintiff's.  Suppose  a  ship  is  sent  to  be  repaired  for  £50,  and  the  ship-builder  demands 
£100  ;  would  not  trover  be  maintainable?]  Yes  ;  because  the  property  in  the  chattel 
cannot  be  devested  by  a  wrongful  claim.  [Aldei'son,  B.  Here  the  property  in  the 
parchment  was  in  the  plaintiff',  but  the  condition  was  attached  to  his  executing  it. 
Parke,  B.  He  had  executed,  but  not  effectually,  because  it  is  certain  the  defendant 
was  not  to  part  with  the  parchment  till  the  bill  was  paid  ;  therefore  the  execution  was 
in  the  nature  of  an  escrow.]  No  formal  words  are  necessary  to  make  a  perfect 
delivery.  [Parke,  B.  No ;  but  the  Court  having  held  the  parchment  to  belong  to 
the  plaintiff;  how  can  the  defendant  entitle  himself  to  retain  it  for  a  wrongful  chum? 
He  does  not.  It  is  conceded,  that  if  Hudson  had  demanded  the  parchment  as  such 
merely,  without  the  advantage  of  its  being  delivered  to  him  as  a  deed  executed  by 
Clark,  this  point  could  not  be  made  :  but  he  gets  that  advantage,  and  as  such,  it  is  a 
bargain,  and  he  pays  this  money  for  that  advantage.  In  the  case  put  of  the  ship,  if, 
after  it  were  sent  to  the  builder,  and  he  refused  to  do  the  repairs  unless  promised  to 
be  paid  the  larger  sum,  he  was  so  paid,  it  is  submitted  that  no  action,  except  on  the 
original  broken  agreement,  would  be  maintainable. 

Crowder  and  Taprell,  contra,  were  not  called  on. 

Parke,  B.  It  seems  to  me  that  the  defendant  was  holding  this  parchment,  and 
was  paid  the  171.  15s.  5d.,  [591]  without  any  right  to  do  so;  if  so,  this  action  is  main- 
tainable for  the  overplus  paid. 

The  rest  of  the  Court  concurred. 

Kule  absolute  to  enter  the  verdict  for  the  plaintiff  for  what  the  Master  might  find 
to  be  overpaid,  if  anything. 

IJOE  D.  York  r.  Walker  and  Another.  Exch.  of  Pleas.  Feb.  17,  18il.— A 
testator,  by  his  will,  dated  in  February  1837,  devised  all  his  lands  in  B.  to  two 
trustees,  to  the  use  of  Y.  for  life,  with  remainders  over  :  he  also  bequeathed  to 
the  same  trustees  and  \.  certain  sums  of  money  on  certain  trusts  therein  men- 
tioned, and  appointed  them  executors ;  and  he  gave  to  the  three  legacies  of  £100 
each  for  their  trouble  in  the  execution  of  his  will.  By  a  codicil  dated  in  Feljruary 
1838,  (after  the  stat.  1  Vict.  c.  26,  came  into  operation),  after  reciting  the  devises 
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jind  bequests  eontaincd  in  his  will,  .ind  that  ho  hnd  since  detennined  to  appoint 
C.  an  additional  trustee  for  the  purposes  in  his  will  niuntiunud,  he  gave  and 
devised  all  his  messuages,  lands,  iVc.  described  in  and  devised  by  his  will,  and 
also  the  several  sums  of  money  theiein  mentioned,  to  C,  his  heirs,  executors,  &c., 
upon  the  trusts  in  the  will  mentioned,  and  nominated  him  one  of  the  executors  of 
his  will  ;  and  directed  and  declared,  that  it  should  be  read  and  construed  in  the 
same  manner  and  have  the  same  operation  and  effect,  as  if  C.  had  been  named  a 
trustee  and  executor  with  the  other  trustees ;  and  bequeathed  to  him  the  like 
legacy  of  £100.  And  in  all  other  respects,  the  test;vtor  ratified  and  confirmed 
his  said  will:— Held,  that  the  will  was  republished  by  the  codicil,  and  passed 
real  esUites  purchased  by  the  testator  after  the  date  of  the  will  and  of  the 
codicil. 

[S.  C.  13  L.  J.  Ex.  153.  Followed,  Douglas  v.  Douglas,  1854,  Kay,  405;  Goodlad  v. 
Burnett,  1855,  1  K.  &  J.  347;  Lady  Larifjdale  v.' Briggs,  1856,  3  Sm.  &  G.  246: 
affirmed  8  De  G.  M.  &  G.  391  ;  In  re  Farrer's  Estate,  1858,  8  Ir.  C.  L.  K.  377  ; 
Strevens  V.  Batjley,  ibid.  416;  Lewis  v.  Baker,  [1905]  1  Oh.  46.  Applied,  Castle  v. 
F(Ke,  1871,  L.R.  11  Eq.  553;  In  re  Portal  and  Lamb,  1884,  27  Ch.  D.  602.  Dis- 
cussed, In  re  Champion;  Dudli'y  v.  Champion,  [1893]  1  Ch.  110.  Referred  to,  Cole 
V.  Scott,  1848,  16  Sim.  263:  affirmed  1849,  1  Mac.  &  G.  518;  J'age  v.  immg,  1875, 
L.  R.  19  Eq.  503;  Sa.rton  v.  Saxton,  1879,  13  Ch.  D.  361  ;  In  re  Brklger ;  Brampton 
Hospital  V.  Leids,  [1894]  1  Ch.  297  ;  In  re  Eraser ;  Lowther  v.  i^nii'er,' [1904]  1  Ch. 
734.     Referred  to,  In  re  Joseph;  Pain  v.  Joseph,  [1908]  1  Ch.  602.] 

This  case  arose  upon  a  special  verdict,  the  material  facts  of  which  wei'e  ;is 
follows :  — 

John  Neal,  late  of  Wardley,  in  the  county  of  Rutland,  esquire,  was,  at  the  time 
of  making  his  will  hereinafter  mentioned,  seized  in  fee-simple  of  certain  messuages, 
farms,  and  lauds  in  the  parish  of  Great  Bowden,  in  the  county  of  Leicester,  and  in  the 
parish  of  Loddington,  in  the  same  county,  and  also  of  seveial  messuages  and  pieces  of 
land  in  the  parish  of  Belton,  in  the  county  of  Rutland,  and  in  Lingfield  forest,  which 
he  had  purchased  of  different  persons. 

The  said  John  Neal  duly  made  and  published  his  will,  bearing  date  the  20th  day 
of  Februar3',  1837,  and  executed  and  attested  as  by  law  then  required  for  the  valid 
devise  of  freehold  estates,  containing  as  follows  :  "  I  give  and  devise  all  and  every  my 
messuages,  farmis,  lands,  tenements,  and  hereditaments,  which  I  am  seised  of,  or 
entitled  to,  in  possession,  reversion,  remainder,  or  expectancy,  situate  in  the  parish  or 
lordship  of  Great  Bowden,  in  the  county  of  [592J  Leicester,  with  their  rights,  members, 
and  appurtenances,  to  James  Burgess,  of  Redlington  Park,  in  the  county  of  Rutland, 
grazier,  and  to  my  nephew  John  Walker,  of  Belton,  grazier,  their  heirs  and  assigns, 
to  the  uses  aud  upon  the  trusts,  &c.,  hereinafter  limited,  declared,  or  expressed." 
These  were,  first,  a  trust  for  the  payment  to  the  testator's  wife,  Martha  Neal,  of  an 
annuity  of  £200,  with  the  usual  powers  of  distress  and  entry  ;  and  subject  thereto, 
the  premises  were  limited  to  the  use  of  the  les.sor  of  the  plaintid',  James  York,  (the 
son  of  the  testator's  wife),  and  his  assigns  for  life,  with  remainder  to  the  use  of  the 
trustees  to  preserve  contingent  remainders,  with  divers  remainders  over. 

The  other  messuages  aud  lands  of  the  testator  were  also  specifically  devised  to  the 
same  trustees  for  other  uses ;  and  he  bequeathed  to  them  and  to  the  lessor  of  the 
plaintift'  divers  sums  of  money  on  certain  trusts  therein  mentioned,  aud  appointed 
them  and  the  les.sor  of  the  plaintiff'  executoi's  of  his  will,  and  gave  them  legacies  of 
£100  each  for  their  trouble. 

On  the  20th  day  of  February,  1838,  the  testator  made  a  codicil  to  his  .said  will, 
executed  aud  attested  as  was  then  by  law  I'cquircd,  which  was  in  the  words 
following  : — 

"This  is  a  codicil  to  the  last  will  and  testament  of  me,  John  Neal,  of  iV;c.,  and 
which  I  desire  may  be  annexed  thereto  and  taken  as  part  thereof.  Whereas,  by  my  last 
will  and  testament  in  writing,  bearing  date  the  20th  February,  1837,  I  have  given  and 
devised  all  my  messuages,  lands,  tenements,  and  hereditaments,  situate  and  being  in 
the  parish  of  Great  Bowden,  in  the  county  of  Leicester,  to  James  Burgess  and  John 
Walker,  their  heirs  and  assigns,  upon  certain  trusts  therein  expressed  and  contained. 
[The  codicil  proceeded  to  recite  in  the  same  manner  all  the  other  devises  and  liequests 
to  the  trustees  contained  in  the  will.]     And  whereas,  since  the  date  and  execution  of 
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my  said  will,  I  liavc  determined  to  appoiut  John  Carmichacl,  of  Grimsthorpe  Park,  in 
the  county  of  Lincoln,  grazier  and  cattle-[593]-dealer,  a  trustee  and  executoi-  for  the 
purposes  "in  my  said  recited  will  mentioned,  in  addition  to  the  said  John  Walker, 
James  York,  and  James  Burgess.  Now,  therefore,  I  do  hereby  give  and  devise  all 
and  siu"ular  my  messuages,  lands,  tenements,  and  hereditaments,  situate  at  C4reat 
Bovvdent  Loddington,  Belton,  and  Lingfield  Forest,  aforesaid,  atid  described  and 
devised 'in  and  by  my  said  recited  will,  and  also  the  several  sums  of  money  also 
therein  expressly  mentioned,  unto  the  said  John  Carmichael,  his  heirs,  executors, 
administrators,  and  assigns,  to  hold  the  same  messuages,  &c.,  &c.,  to  the  use  of  the 
said  John  Carmichael,  his  heirs,  executors,  administrators,  and  assigns,  upon  the 
trusts,  and  for  the  intents  and  purposes,  and  subject  to  the  powers  and  declarations, 
in  and  by  my  said  recited  will  expressed  and  contained  concerning  my  real  and 
personal  estate  respectively  devised  and  bequeathed  upon  the  trusts  therein  mentioned 
and  declared ;  and  I  nominate  and  appoint  the  said  John  Carmichael  to  be  one  of  the 
executors  of  my  said  will ;  and  I  direct  and  declare  that  my  said  will  shall  be  read 
and  construed  in  the  same  manner,  and  shall  have  the  same  operation  and  ell'ect  in  all 
respects,  as  if  the  said  John  Carmichacl  had  been  named  and  appointed  a  trustee  and 
executor  thereof  together  with,  and  in  addition  to,  the  said  John  Walkei-,  James  York, 
and  James  Burgess,  and  as  if  the  said  John  Carmichael  had  been  in  each  and  every 
instance  throughout  my  said  will  added  to  the  names  of  the  said  John  Walker,  James 
Y^ork,  and  James  Burgess ;  and  it  is  also  my  intention,  and  I  give  and  bequeath  to 
the  said  John  Carmichael,  so  that  he  may  receive  the  same  pecuniary  legacy  of  £100 
sterling,  for  his  trouble  in  the  execution  of  the  trusts  of  my  said  will,  as  the  said 
executors  therein  named  ;  and  in  all  other  respects,  I  ratify  and  confirm  my  said  will. 
Witness  "  &c. 

This  codicil  was  attested  by  three  witnesses. 

The  said  John  Neal  died  in  January,  ISiS,  without  having  revoked  or  altei'ed  his 
said  will  and  codicil,  or  either  [594]  of  them,  and  the  same  were  shortly  afterwards 
duly  proved  by  the  said  executors  in  the  Prerogative  Court. 

Between  the  time  of  the  making  of  the  said  codicil  and  the  time  of  the  death  of 
the  testator,  he  contracted  for,  and  acquired  for  the  first  time,  by  conveyance  for  a 
money  consideration,  two  other  estates  in  the  parish  of  Great  Bowden  aforesaid,  one 
of  them  consisting  of  a  messuage,  with  yard,  garden,  orchard,  out-buildings,  and 
appurtenances  thereto  belonging,  occupying  a  site  of  la.  3r.  24p.,  and  several  closes 
01'  pieces  of  land  adjoining,  containing  51a.  Ir.  27p.,  and  the  other  consisting  of  a 
close  containing  50  acres  or  therealjouts.  The  said  after-purchased  estates  were,  by 
indentures  of  lease  and  release,  bearing  date  respectively  in  the  mouths  of  April  and 
June,  1840,  conveyed  and  assured  to  the  use  of  the  said  testator  for  his  life,  with 
remainder  to  the  use  of  a  trustee  during  his  life,  with  remainder  to  the  use  of  himself, 
the  said  testator,  and  his  appointees,  heirs,  and  assigns,  so  as  to  vest  the  fee-simple 
and  immediate  legal  estate  therein  in  the  said  testator,  his  appointees,  heirs,  and 
assigns.  The  said  testator  died  so  seised  in  fee-simple  and  well  entitled  to  the 
immediate  legal  estate  of  and  in  the  said  after-purchased  estates,  which  are  the 
premises  sought  to  be  recovered  in  this  ejectment. 

The  said  testator  died  without  issue,  leaving  Jane  Walker,  one  of  his  sisters,  and 
Mary  Elizabeth  Tongue,  the  only  child  of  his  nephew  William  Neal  Tongue,  his 
co-heiresses  at  law,  him  surviving,  and  leaving  also  the  said  James  Burgess,  John 
Walker,  John  Carmichael,  and  James  Y'ork  (the  lessor  of  the  plaintifl')  him  surviving, 
and  who  are  .still  living.  The  said  Jane  Walker  and  Mary  Elizabeth  Tongue  are  the 
defendants  in  this  action. 

The  lessor  of  the  plaintiff  claims  title  to  the  said  premises  as  devisee  thereof  for 
life  under  the  said  will  and  codicil,  alleging  that  they  passed  to  him  by  the  said  devise 
contained  in  the  said  will  of  the  testator's  messuages,  fai'ms,  lands,  &c.  in  the  parish 
of  Great  Bowden.  The  [595]  defendants  claim  title  to  the  said  premises  as  co-heiresses 
of  the  said  testator,  alleging  that,  as  to  the  said  premises,  he  died  intestate,  and  that 
the  said  premises  descended  to  them  as  such  co-heiresses. 

The  case  was  argued  in  Hilary  Term  (Jan.  17  and  24)  by 

Kelly,  for  the  lessor  of  the  plaintiff.  The  question  in  this  case  is,  whether  the 
testator's  will  was  sufficiently  re-published  by  the  codicil,  so  as  to  pass  estates  pur- 
chased after  the  date  of  the  will  and  of  the  coclicil  :  the  will  having  been  made  before, 
the  codicil  after,  the  stat.  1  Vict.  c.  26,  came  into  operation.     "I'he  24th  section  of 
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that  statute  enacts,  "  that  every  will  shall  be  construed,  with  rcfei-encc  to  the  real 
estate  and  personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will."  Then  the  34th  section  enacts,  "that  this  act  shall  not  extend 
to  any  will  made  before  the  1st  day  of  January,  18.38,  and  that  every  will  re-executed 
or  re-published,  or  revived  by  any  codicil,  shall  for  the  purposes  of  this  act  bo  deemed 
to  have  been  made  at  the  time  at  which  the  same  shall  be  so  re-executed,  re-publishcd, 
or  revived."  It  is  submitted,  that  this  will  was  re-publishcd  and  revived  by  the 
codicil,  within  the  meaning  of  the  statute.  The  word  "  re-publish  "  or  "revive  "is 
not  indeed  used,  but  the  testator  ratifies  and  confirms  the  will,  which  is  equivalent. 
If  so,  the  case  is  the  same  as  if  the  will  had  been  made  on  the  day  on  which  the 
codicil  bears  date  ;  and  then,  by  s.  24,  it  speaks  from  the  time  of  the  testator's  death, 
and  so  passes  the  after-purchased  estates,  unless  it  can  be  said  that  a  contrary  intention 
appears  from  the  will.  [Lord  Abinger,  C.  B.  .And  to  try  that,  suppose  the  property 
had  been  acquired  between  the  date  of  the  will  and  of  the  codicil  ;  can  it  be  doubted 
that  it  would  have  passed  ?]  The  words  on  which  the  defendants'  argument  is  to  be 
founded  are,  no  doubt,  the  words  "  which  I  am  [596]  seised  of  or  entitled  to  in  pos- 
session," itc.  :  it  will  be  said  that  they  manifest  an  intention  to  confine  the  devise  to 
the  estates  of  which  the  testator  was  then  actually  the  owner.  If  so,  the  same  inter- 
pretation must  be  applied  in  every  case,  except  where  the  testator  expressly  uses 
future  woi'ds.  "  All  my  lands  "  equally  mean  "all  the  lands  of  which  I  am  seised." 
The  will  is  to  be  read  as  if  it  had  been  made  immediately  before  his  death  ;  if  so,  these 
words  mean,  all  the  lands  of  which  the  testator  was  then  seised.  It  will,  however, 
perhaps,  be  said  also  that  the  codicil  does  not  revive  the  will :  that  by  the  devise  in 
the  codicil  of  "all  my  messuages  &c.  situate  at  Great  Bowden  &c.,  and  described  in 
and  devised  by  my  said  will,"  the  testator  meant  the  lands  so  described,  and  no  other. 
But  the  word  "described"  cannot  apply  to  the  devise  to  the  lessor  of  the  plaintiil', 
which  is  a  mere  general  devise  of  all  the  testator's  lands  in  Great  Bowden  ;  but  it 
may  be  applied  to  the  other  devises,  in  which  certain  lands  are  specifically  mentioned. 
It  is  plain  that  the  testator  did  not  intend  to  die  intestate  as  to  any  part  of  his 
property.  Yarnokl  v.  Jfallis  (4  You.  &  Coll.  160)  is  an  authority  for  the  plaintiff. 
Again,  it  may  be  argued,  that  the  appointment  of  a  new  trustee  was  the  sole  purpose 
of  the  republication  by  the  codicil,  and  that  it  e.xtends  no  further.  But  the  codicil 
confcuns  a  recital  of  all  the  devises  in  the  will ;  and  it  is  declared,  in  the  commence- 
ment, that  it  is  to  be  taken  as  part  of  the  will,  and,  in  the  conclusion,  that  the  will  is 
in  all  other  respects  ratified  and  confirmed. 

Erie,  contra.  The  rule  of  law  formerly  laid  down  as  to  the  operation  of  a  codicil 
on  property  purchased  between  the  date  of  the  will  and  the  codicil,  is  applicable  here. 
The  codicil  operates  as  a  republication  of  the  will ;  but  whether  the  after- purchased 
property  passes  or  not,  depends  on  the  terms  of  the  instrument.  Here,  no  doubt, 
[597]  tiie  codicil  is  to  be  construed  as  a  republication  of  the  will  at  the  period  of  the 
testator's  death,  and  as  passing  the  property  in  question,  unless  a  contrary  intention 
appears.  On  this  point  it  is  to  be  observed,  in  the  first  place,  that  the  words  of  the 
codicil  are  expressly  limited  to  the  lands  described  in  and  devised  by  the  will.  Its 
oliject  is  merely  to  cause  the  lands  mentioned  in  the  will  to  pass  to  Carmichacl  jointly 
with  the  other  trustees ;  and  it  is  submitted  that  it  has  that  effect  and  no  other. 
The  will  is  revived  only  to  the  extent  to  which  the  codicil  was  intended  to  operate  ; 
viz.  for  the  defined  and  limited  purpose  of  reading  the  will  as  if  Carnn'chael's  name  had 
been  originally  introduced  into  it  as  a  trustee.  It  is  no  republication  for  the  jjurpose 
of  the  alth  section  of  the  new  statute.  [Lord  Aliinger,  C.  B.  Is  it  not  the  same 
thing  as  if  the  testator  had  re-inserted  in  the  codicil  all  the  words  of  the  will?J  The 
restriction  put  upon  that  rule  of  interpretation,  in  the  case  of  The  Countess  of  Stmlh- 
more  v.  Bawe>i,(a)  where  the  codicil  is  executed  for  a  limited  purpose,  is  applicable 
here.  There  the  testator,  by  his  will,  devised  all  his  freehold  and  copyhold  estates 
in  trust  for  certain  purposes,  and  afterwards  purchased  other  l.inds,  and  then  made 
a  codicil,  whereby,  after  reciting  that  he  had  devised  all  his  freehold  and  copyhold 
estates  to  the  trustees  named,  he  revoked  the  same  so  far  as  related  to  two  of  those 
trustees,  and  devised  his  said  lands  &c.  to  the  other  trustees  upon  the  same  trusts, 
and  concluded  with  declaring  the  codicil  to  be  part  of  his  will.     It  was  held,  that 

(a)  7  T.  R.  482 ;  S.  C.  in  error,  Z/ou'w  v.  Bowes,  2  Bos.  &  P.  500. 
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such  a  republication  of  the  will  did  not  opeiate  to  pass  the  after-purchased  lands. 
[Lord  Abinger,  C.  B.  Here  the  testator  says,  that  in  all  other  respects  he  ratifies 
and  confirms  the  will.]  But  the  purpose  of  the  codicil  is  merely  the  limited  one  of 
so  reading  the  will  as  if  the  name  of  the  new  trustee  had  originally  been  contained 
in  it.  In  Hughm  v.  Turner  (3  Myl.  &  K.  666),  also,  the  purpose  of  the  codicil  being 
merely  [598]  to  replace  a  deceased  trustee,  the  corpus  of  the  devise  was  held  not  to 
be  altered.  Mowypmny  v.  Bristow  (2  Russ.  &  M.  117)  is  an  authority  to  the  same 
effect.  In  Doe  d.  lii/nll  v.  Bell  (8  T.  E.  -579),  a  devise  of  "  all  my  copyhold  estates 
situate  in  H  ,  and  which  I  became  entitled  to  on  the  decease  of  my  father,"  was  held 
not  to  pa.ss  copyhold  estates  which  the  devisor's  father  had  surrendered  to  him  in  his 
lifetime,  though  the  father  retained  possession  of  them  till  his  death,  which  was  before 
the  date  of  the  will  ;  there  being  no  other  copyholds  of  the  devisor  answering  the 
description  in  the  will.  Jshky  v.  JFaw/h  (4  Jurist,  -572)  is  strongly  in  point.  There, 
the  testator,  having  made  a  general  devise  of  his  real  estates  by  a  will  made  in  1829 
by  a  codicil  made  in  1833,  substituted  another  trustee  thereof  in  the  place  of  one  of 
those  named  in  the  will ;  and  it  was  held  by  Lord  Chancellor  Cottenham,  that  the 
codicil  was  not  such  a  republication  as  to  pass  after-purchased  property.  In  Smith  v. 
Beamier  (3  Y.  &  J.  278),  the  testator,  by  his  will,  specifically  devised  an  estate  to 
his  wife,  and  also  (after  certain  bequests)  devised  to  her  all  other  his  real  estates  not 
thereinbefore  otherwise  disposed  of.  By  a  codicil,  after  I'eciting  the  devises  to  his 
wife,  the  testator,  in  case  she  shouM  die  before  him,  devised  all  his  said  estates  to 
trustees  on  certain  trusts.  It  was  held,  that  the  will  was  not  republished  by  the 
codicil,  so  as  to  pass  estates  purchased  between  the  dates  of  the  will  and  the  codicil. 
In  all  these  cases,  the  purpose  of  the  republication  being  a  limited  one,  its  efl'ect  was 
equally  limited.     In  Yaniohl  v.  JVallis,  there  were  no  restrictive  words  at  all. 

Kelly,  in  reply.  This  will  contains  no  residuary  clause,  so  that,  no  doubt,  the 
estates  specifically  devise  1  were  all  the  testator  then  possessed.  The  words  "de.scribed 
in  and  devised  by,"  in  the  codicil,  are  to  bo  construed  reddendo  singula  singulis  ;  part 
of  the  estates  are  de.scribed  by  name  [599]  in  the  will.  The  general  words  at  the 
end  of  the  codicil  are,  of  themselves,  sufficient  to  make  it  a  republication  of  the  will 
for  all  purposes.  All  the  cases  cited  on  the  other  side  differed  from  the  present  in 
two  material  respects.  In  all  of  them  there  was  an  express  reference  to  the  particular 
lands  mentioned  in  the  will  ;  and  in  none  of  them  were  there  general  words  of  con- 
firmation and  republication.  In  The  Countess  of  Strathmore  v.  Bowes,  Lord  Kenyon 
expressed  a  clear  opinion,  that  a  codicil  confirming  the  will  generally  would  pass 
after-acquired  property.  The  effect  is,  that  the  testator  then  makes  a  new  will,  in 
the  same  terms  as  the  original  one,  with  the  exception  of  the  single  alteration  intro- 
duced by  the  codicil,  which  new  will,  before  the  recent  statute,  would  have  passed 
property  acquired  after  the  date  of  the  will  and  before  that  of  the  codicil,  and  now, 
hy  the  operation  of  the  statute,  will  pass  property  acquired  at  any  time  before  the 
death.  Unless  the  operation  of  the  codicil  be  restrained  by  clear  words,  such  ought 
to  be  its  construction.  The  object  of  the  devise  only  is  changed  ;  in  all  other 
respects  the  testator  declares  his  intention  that  the  words  of  his  will  shall  stand,  and 
makes  them  part  of  a  new  will,  transferred  by  the  republication  to  the  date  of  the 
codicil. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Parke,  B.  The  question  in  this  case  arises  upon  a  special  verdict,  and  was  argued 
before  my  Lord  Abinger,  Barons  Alderson,  Gurney,  and  myself,  during  the  last  term. 
The  only  material  facts  to  be  considered  are  these :— Mr.  John  Neal,  on  the  20th 
February,  1837,  being  then  seised  of  lands  in  Great  Bowden,  in  the  county  of  Leicester, 
made  his  will,  duly  executed,  and  devised,  inter  alia,  all  the  lands  of  which  he  was 
seised  in  possession  or  reversion,  in  Great  Bowden,  to  two  trustees,  and  their  heirs,  to 
the  use  of  the  lessor  of  the  plaintifl'  for  life,  with  divers  [600]  remainders  over.  Many 
other  lands  were  devised  to  the  same  trustees  for  other  uses,  and  pecuniary  legacies 
given  to  them.  Afterwards,  on  the  21st  of  Jul.y,  1838,  which  was  after  the  New  Will 
Act  came  into  operation,  Mr.  Neal  made  a  codicil,  duly  attested,  referring  to  his  will, 
and  appointing  Mr.  John  Carraichael  an  additional  trustee  and  e.xecutor.  The  testator 
died  in  1812,  having,  after  the  execution  of  the  codicil,  purchased,  and  had  conveyed 
to  hmiself  in  fee,  two  other  estates  in  Great  Bowden,  of  which  he  died  seised  in  fee- 
simple.     The  lessor  of  the  plaintiff  claims  an  estate  for  life  in  these  estates,  as  having 
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passed  to  him  by  the  will,  as  republishetl  bj'  the  codicil.  The  defeiKhiiils,  who  arc 
the  heirs-at  law,  contend  that  they  did  not  so  pass,  and  that  is  the  only  question  in 
the  cause. 

It  cannot  be  disputed,  that  the  codicil,  being  duly  executed,  operated  as  a  republica- 
tion of  the  will ;  it  is  also  clear  that  the  will,  so  republished  by  the  codicil,  and  altered 
by  it,  together  with  that  codicil,  constituted  a  new  will  of  the  date  of  the  codicil,  and 
such  new  will,  having  been  so  e.Kecuted  since  the  New  Will  Act  (I  Vict.  c.  20),  came 
into  operation,  must,  by  sect.  2-i  of  that  act,  be  construed,  "  with  reference  to  the 
real  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator,  unless  a  contrary  intention  should  appear  by 
the  w'iU." 

The  question,  therefore,  becomes  one  of  construction,  and  is  simply  this,  whether 
the  will  and  codicil  together  pass  only  such  estates  in  Great  Bowdcu  as  were  devised 
by  the  will ;  or  such  estates  in  that  place  as  the  testator  had  at  the  time  of  his  death. 
To  decide  this  question,  it  becomes  necessary  to  consider  the  whole  of  the  codicil.  It 
is  as  follows  : — [His  lordship  stated  the  substance  of  it]  If  the  codicil  had  contained 
nothing  but  the  devise  of  all  his  lands  in  Great  Bowden,  &c.,  "and  described  in  and 
de  [601]-vised  by  the  recited  will,"  to  Carmichael  as  an  additional  trustee,  we  should 
have  probably  thought  that  the  case  fell  within  the  authority  of  Bowes  v.  Boivvk  (7  T.  K. 
482  ;  2  Bos.  &  P.  500),  Hwjhes  v.  Turner  (3  Myl.  &  K.  (i66),  Monei/pcnni/  v.  Bridow 
(2  Euss.  &  M.  117),  and  Ashley  v.  IVaugh,  cor.  Loi'd  Cottenham,  and  concluded  that 
the  testator  meant  only  to  pass  the  same  property  to  the  three  trustees  which  he  had 
before  given  to  the  two  ;  and,  consequently,  that  the  after-acquired  estates  would 
descend  to  the  defendants  as  heirs-at-law.  But  the  codicil  does  not  stop  there.  The 
testator  goes  on  to  direct  and  declare  that  his  will  shall  be  read  and  construed  in  the 
same  manner,  and  shall  have  the  same  operation  and  efl'ect  in  all  respecis,  as  if 
Carmichael  had  been  named  and  appointed  a  trustee,  togethei-  with,  and  in  addition 
to,  the  two  other  trustees,  throughout  his  will ;  and  he  gives  to  Cai'michael  the  same 
legacy  of  £100  that  he  had  given  to  his  other  trustees,  and  "in  all  other  respects  he 
ratifies  and  confirms  his  said  will."  The  question  in  the  case  turns  upon  the  meaning 
of  these  last  words,  which  did  not  occur  in  any  of  the  cases  which  are  above  cited. 

It  appears  to  us,  that  the  true  construction  of  those  words,  following  immediately 
after  the  directions  he  has  given  for  altering  his  last  will,  by  introducing  the  name  of 
Carmichael,  is,  that  the  testator  thereby  ratifies  and  confirms  his  will  in  all  other 
respects  than  those  in  which  he  had  altered  it  by  the  previous  provisions  in  this 
codicil ;  and,  consequently,  that  he  may  be  considered  as  having  made  a  new  will,  of 
the  date  of  the  codicil,  exactly  the  same  as  the  old  will,  with  the  alterations  contained 
in  the  codicil.  Such  a  will  would  contain  a  devise  of  all  the  lands  of  which  he  was 
seised  or  possessed  in  Gi'eat  Bowden  to  the  three  trustees  instead  of  the  two,  to  the 
use  of  James  York,  the  lessor  of  the  plaintiff,  for  life ;  and  then,  this  will  [602]  being 
construed  as  speaking,  with  respect  to  the  lands  in  Great  Bowden,  as  if  it  were  executed 
immediately  before  the  testator's  death,  would  pass  the  property  purchased  after  the 
codicil,  and  give  to  the  lessor  of  the  plaintiff' an  estate  for  life;  and  for  these  reasons, 
we  are  of  opinion  that  our  judgment  must  be  for  the  plaintiff'. 

Judgment  for  the  plaintiff". 

VONHOLLEN  V.  Knowle.s.  Exch.  of  Pleas.  Feb.  3,  1844.— The  declaration  stated, 
that  it  was  agreed  between  the  plaintiff'  and  the  defendant,  that  the  plaintiff' 
should  purchase  of  the  defendant  certain  house  and  shop  fixtures,  specified  in  a 
certain  inventory,  for  £150;  that  £125  should  be  paid  on  taking  possession,  and 
the  remainder  of  the  purchase-money  by  three  bills  of  exchange  ;  that  the  defen- 
dant should  grant,  and  the  plaintiff  should  take,  a  lease  of  the  messuage  for 
twenty-one  years,  at  the  rent  of  £60.  The  declaration  then  averred,  that  the 
plaintiff"  tendei'ed  to  the  defendant  for  execution  an  instrument  in  the  form  of  a 
lease,  which,  after  it  should  have  been  executed  by  the  defendant,  would  have 
become  such  a  lease  as  was  so  agreed  to  be  granted  by  the  defendant  to  the 
plaintiff".  The  defendant  traversed  this  averment.  The  indenture  tendered  by 
the  plaintiff  stated,  that,  as  well  in  consideration  of  the  sum  of  £150  paid  by  the 
plaintiil"  to  the  defendant,  as  of  the  yearly  rent,  covenants,  •kc,  the  defendant  had 
demised  and  leased  all  that  messuage,  &c.  :— Held,  that  the  consideration  w;is  not 
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truly  stated,  and  therefore  that  the  instrument  was  not  such  a  lease  as  was  agreed 
to  bo  granted  by  the  defendant  to  the  plaintiff. 

[S.  C.  13  L.  J.  Ex.  140.] 

Assumpsit.  The  declaration  stated,  that  the  defendant  was  possessed  of  a  certain 
messuj^e,  &c.,  and  that  it  was  agreed  between  the  plaintiff  and  the  defendant,  that 
the  plaintiff  should  purchase  of  the  defendant  a  certain  house  and  shop  fixtures,  in 
the  said  agreement  mentioned,  for  the  sum  of  £1-50 ;  that  the  defendant  should  grant, 
and  the  plaintiff  should  take,  a  lease  of  the  said  messuage  at  the  rent  of  £60,  for  the 
term  of  twenty -one  years  :  that  the  plaintiff'  tendered  to  the  defendant,  to  be  executed 
by  the  defendant,  an  instrument  in  writing  in  the  form  of  a  lease  from  the  defendant 
to  the  plaintiff  of  the  said  messuage,  which  instrument  was  in  all  respects  such  an 
instrument  as  would,  after  it  should  have  been  executed  by  the  defendant,  have 
become  such  a  lease  as  was  so  agreed  to  be  granted  by  the  defendant  to  the  plaintiff. 
Breach,  that  the  defendant  had  not  granted  or  executed  to  the  plaintiff  any  such  lease 
as  he  so  agreed  to  grant. 

[603]  Third  plea,  that  the  said  instrument  in  writing,  when  so  tendered  to  be 
executed  as  aforesaid,  was  not  in  all  respects  such  an  instrument  as  would,  after  it 
should  have  been  executed  by  the  defendant,  have  become  such  a  lease  as  was  agreed 
to  be  granted  by  the  defendant  to  the  plaintiff. 

At  the  trial  before  Kolfe,  B.,  at  the  Westminster  Sittings,  in  last  Michaelmas 
Term,  the  following  facts  appeared.  The  plaintiff  agreed  to  take  a  certain  house  and 
premises  from  the  defendant,  under  the  following  written  agreement: — "  By  memo- 
randum of  agreement,  the  14th  of  May,  1842,  between  Charles  Knowles  of  the  first 
part,  and  John  Vonhollen  of  the  other  part,  Charles  Knowles  agrees  to  sell,  and  John 
Vonhollen  agrees  to  purchase,  the  house  and  shop  fixtures  specified  in  the  inventory, 
for  the  sum  of  £150;  the  stock  in  trade  to  be  taken  at  a  fair  valuation,  at  the  joint 
expense  of  the  said  parties.  And  it  is  further  agreed,  that  the  sum  of  £12.5  shall  be 
paid  on  taking  possession,  and  the  remainder  of  the  purchase-money  by  three  bills  of 
acceptance  drawn  for  equal  amounts,  at  two,  four,  and  six  months  from  that  date. 
And  it  is  further  agreed,  that  the  purchase  shall  be  completed  and  possession  given 
on  Wednesday  next,  the  25th  day  of  May,  up  to  which  date  the  said  Charles  Knowles 
agrees  to  pay  all  rates,  taxes,  and  gas.  And  it  is  further  agreed,  that  the  said  Charles 
Knowles  shall  grant,  and  the  said  John  Vonhollen  take,  a  lease  of  the  aforesaid  house, 
containing  all  the  covenants  of  the  original  lease,  at  the  clear  yearly  rental  of  £60, 
for  the  term  of  twenty-one  years,  from  Midsummer  day  next,  up  to  which  date  the 
said  John  Vonhollen  is  to  pay  rent  at  the  rate  of  £60  per  annum,  and  subsequently 
the  rent  to  be  payable  on  the  four  regular  quarter  days." 

(Signed)        "Charles  Knowle.s. 
"John  Vonhollen. 

[604]  "Memorandum:  Mr.  Vonhollen  has  paid  me  £10  in  part  of  payment  of 
the  purchase-money.  "  P.  Broad." 

The  plaintiff'  accordingly  tendered  to  the  defendant  for  execution  a  lease,  which 
stated  as  follows :  "  This  indenture  witnesseth  that,  as  well  for  and  in  consideration 
of  the  sum  of  £150,  of  lawful  money  of  Great  Britain,  to  the  said  Charles  Knowles 
in  hand  well  and  truly  paid  by  the  said  John  Vonhollen,  at  or  immediately  before 
the  execution  hereof,  (the  receipt  whereof  is  hereby  acknowledged),  as  also"  for  and 
in  consideration  of  the  yearly  rents,  covenants,  and  agreements  hereinafter  reserved 
and  contained  on  the  part  of  the  said  John  Vonhollen,  his  executors,  e^c,  to  be  paid 
and  performed,  he,  the  said  Charles  Knowles,  hath  demised  and  leased  all  that 
messuage,"  &c. 

For  the  defendant,  it  was  objected,  that  this  was  not  such  a  lease  as  the  defendant 
was  bound  to  execute,  inasmuch  as  by  executing  it  he  would  be  acknowledging,  under 
his  hand  and  seal,  that  the  £150  was  received  by  him  for  granting  the  lease,  and  not 
for  the  fixtures ;  so  that,  if  the  plaintiff  were  evicted  by  title  paramount,  and  after- 
wards brought  an  action  against  the  present  defendant,  he  would  be  entitled  to  recover 
from  him  the  £1.50,  and  also  to  retain  the  fixtures.  The  learned  Judge  reserved  the 
point,  and  the  plaintiff  having  obtained  a  verdict,  he  gave  the  defendant  leave  to  move 
to  enter  a  verdict  for  him.     Humfrey  having  obtained  a  rule  accordingly, 

Erie  and  Matthews  shewed  cause.     The  lease  tendered  by  the  plaintiff  was  such 
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a  lease  as  the  agreement  contemplated,  and  the  defendant  was  bound  to  execute.  The 
consideration  is  truly  stated,  for  it  was  never  coiitenii)iatcd  that  the  house  should  be 
taken,  and  the  fixtures  should  lie  [605]  taken  as  a  separate  and  independent  bargain. 
Therefore  there  is  no  objection  to  the  form  of  the  lease.  If  the  Court  look  to  the 
agreement,  it  is  clear  that  the  plaintiff  never  could  have  agreed  to  have  the  lease  but 
for  the  house  and  fixtures.  But  the  defendant  would  not,  b}'  executing  this  lease, 
be  estopped  from  shewing  that  the  £1.50  was  paid  for  the  purchase  of  the  fixtures 
only,  and  not  for  the  grant  of  the  lease.  [Parke,  B.  If  he  executes  this  lease,  it  will 
preclude  him  from  denying  that  the  value  of  the  lease  was  ,£1.50.]  It  is  submitted 
that  he  might  deny  it,  with  perfect  consistency  with  this  deed.  In  Re.r,  v.  Saimmouden 
(3  T.  R.  474),  the  consideration  expre.ssed  in  the  deed  was  £28,  but  parol  evidence 
was  admitted  to  prove  that  £30  was  the  real  consideration.  That  case  is  not  distin- 
guishable from  the  present.  Here  the  defendant  was  at  perfect  liberty  to  shew  that 
the  lease  was  not  the  sole  consideration  for  the  £150.  The  same  appears  from  /icj*  v. 
Laimlon  (8  T.  R.  371),  and  Phill.  on  Ev.  761,  ed.  1838.  The  defendant  wouM  not 
therefore,  be  estopped  by  executing  the  lease  tendered.  The  plaintiff  was  bound  by  the 
Stamp  Act  to  put  the  pecuniary  consideration  for  the  lease  on  the  face  of  the  instrument. 

Humfrey  and  Pearson,  in  support  of  the  rule,  were  stopped  by  the  Court. 

Alderson,  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  Although 
the  objection  taken  by  the  defendant  is  one  that  deserves  but  little  favour,  it  seems  to 
me  that  it  must  necessarily  prevail.  The  plaintiff,  being  bound  to  tender  a  lease  in 
conformity  with  a  certain  agreement,  has  tendered  one,  which  states  that  the  sum  of 
£1.50,  which,  by  the  agreement,  was  to  be  paid  for  fixtures,  was  to  be  paid  as  a  con- 
sideration for  the  lease  itself.  Now,  supposing  this  recital  not  to  operate  as  an 
estoppel  upon  the  [606]  defendant,  in  case  an  action  were  brought  against  him  by 
the  present  plaintiff',  still  it  would  place  him  in  a  different  situation  from  that  in  which 
he  now  stands,  as  it  would  afford  prima  facie  evidence  against  him,  which  he  would 
have  to  rebut  by  means  of  witnesses,  or  by  the  production  of  the  agreement;  the 
lease  would,  therefore,  be  evidence  against  him,  although  perhaps  not  conclusive.  If, 
indeed,  the  agreement  were  capable  of  Mr.  Matthews's  construction,  namely,  that  the 
fixtures  were  intended  to  be  demised,  the  lease  would  be  in  conformity  with  it;  but 
that  is  not  the  case.  The  agreement  was  for  the  sale  of  the  fixtui'es  belonging  to  the 
house  and  shop,  the  stock  in  trade  to  be  taken  at  a  fair  valuation.  The  agreement 
then  states,  that  the  sum  of  £125  is  to  be  paid  on  taking  possession,  and  the  remainder 
by  bills  at  certain  dates.  It  then  further  stipulates,  that  Knowles  shall  grant,  and 
Vonhollen  take,  a  lease  of  the  aforesaid  house  &c.  This  shews  that  the  sum  of  £150 
is  to  be  paid  for  the  fixtures,  and  that  the  words  "house  and  shop  fixtures"  mean, 
not  the  house  together  with  the  shop  fixtures,  but  the  fixtures  belonging  to  both  the 
house  and  shop.  The  plaintiff  was,  therefore,  liound  to  tender  a  lease  which  should 
state  the  transaction  truly,  and  he  failed  to  do  this  when  he  represented,  on  the  face 
of  the  instrument  tendered,  that  the  £150  was  paid  for  the  lease.  He  would  have 
been  right  if  he  had  stated  the  £150  to  be  the  payment  for  the  fixtures,  and  the  £60 
for  the  rent.  In  such  a  case  the  plaintiff  would  have  been  bound  to  execute  the 
lease ;  as  it  is,  the  third  issue  must  be  entered  for  the  defendant. 

GuRNEY,  B.,  and  Kolfe,  B.,  concurred. 

Rule  absolute. 

[607]  EsDAiLE  AND  OTHERS  i'.  LuND.  Exch.  of  Pleas.  Feb.  6,  1844.— Quajre, 
whether  it  is  a  good  objection,  that  a  plaintiff,  who  has  obt^iincd  judgment  against 
the  public  officer  of  a  banking  company,  has  sued  out,  and  is  proceeding  upon, 
separate  concurrent  writs  of  sci.  fa.  against  difl'erent  persons  who  were  members 
of  the  company  at  the  time  the  judgment  was  obtained.— At  all  events,  the  only 
mode  of  taking  such  an  objection  is,  by  plea  in  abatement  that  another  \yrit  is 
pending,  and  a  plea  which  states  that  several  other  such  writs  are  pending,  is  bad 
for  multiplicity.— It  is  not  necessary  to  demur  specially  for  a  formal  defect  in  a 
plea  in  abatement. 
[S.  C.  1  D.  &  L.  565 ;  13  L.  J.  E.x.  117  ;  8  Jur.  109.     See  p.  734,  post] 

Declaration  in  sci.  fa.,  reciting  a  judgment  obtained  by  the  plaintiffs  against  the 
public  officer  of  the  Yorkshire  Agricultural  and  Comraeicial  Banking  Company,  and 
prayiug  execution  .igainst  the  defendant,  as  one  of  the  members  of  the  Company. 
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riea  in  abatement,  that,  before  and  at  the  time  of  issuing  the  writ  of  sci.  fa. 
against  the  defendant,  the  plaintifi's  had  elected  to  take  cut  execution  against  the 
defendant  and  six  other  persons,  members  of  the  company ;  that,  in  pursuance 
of  such  election,  the  plaintifis,  at  the  same  time,  sued  out  seven  separate  writs 
of  sci.  fa.  against  the  defendant  and  the  said  six  other  persons;  that  proceedings 
are  still  pending  on  all  the  said  writs  ;  and  that  all  the  said  six  persons  are  living, 
and  within  the  jurisdiction.  Wherefore,  inasmuch  as  the  said  six  persons  are  not 
joinc<l  with  the  defendant  in  the  said  writ,  the  defendant  prays  that  the  said  writ 
and  the  declaration  may  be  quashed. 

Demurrer,  and  joinder  in  demurrer. 

Erie,  for  the  plaintifis.  This  is  a  plea  in  abatement  for  the  non-joinder  of  other 
persons,  members  of  the  banking  company,  against  whose  public  officer  the  plaintiffs 
have  recovered  a  judgment.  The  plaintifis  rely  on  the  case  of  Fmvler  v.  Fdckerhy 
(2  Man.  &  Gr.  760;  3  Scott,  N.  R.  138),  in  which  it  was  decided,  that  the  plea  in 
abatement  for  non-joinder,  in  the  writ  of  sci.  fa.,  was  virtually  taken  away  by  the 
Banking  Act  (7  Geo.  4,  c.  46).  To  give  such  a  construction  to  the  statute  would 
pi'event  a  plaintiff'  from  taking  out  several  concurrent  executions  against  different 
members  of  the  banking  company,  on  the  same  judgment  against  their  public  officer, 
and  would  be  pro-[608]-(luctive  of  great  inconvenience ;  for  it  is  found  practicall}', 
that  when  several  are  included  in  the  same  sci.  fa.,  they  sever  in  their  defences,  and 
greatly  delay  plaintiff's  in  recovering  the  fruits  of  their  judgments.  In  Eardley  v.  Law 
(12  Ad.  &  Ell.  811 ;  4  P.  &  D.  379),  Littledale,  J.,  says  :— "They  may  dispute  their 
having  been  partners,  but  could  they  shew  that  there  are  solvent  partners  who  might 
have  been  proceeded  against?"     That  is  directly  in  point. 

Fitzherbcrt,  for  the  defendant.  The  case  of  Fowler  v.  Eickerby  is  not  in  the  least 
degree  applicable  to  the  present.  The  pleas  in  this  case  have  been  drawn  under  the 
sanction  of  the  more  recent  case  of  Fosanquet  v.  Graham  (7  Jurist,  831).  In  that  case, 
whilst  a  sci.  fa.  was  pending  against  several  members  of  the  bank,  a  fresh  sci.  fa.  was 
issued  on  the  same  judgment  against  two  other  membeis,  and  a  motion  was  made  to 
the  Court  of  Queen's  Bench  to  set  aside  the  latter  sci.  fa.  for  iiregularity,  on  affidavits 
which  alleged,  amongst  other  grounds,  the  pendenc)'  of  the  previous  sci.  fa. ;  and  it 
was  contended  on  behalf  of  the  defendant,  that  "  it  is  not  competent  to  a  party  to 
issue  writs  of  sci.  fa.  from  time  to  time ;  he  may  include  in  one  sci.  fa.  all  who  were 
shaieholders  at  the  time  of  the  execution,  and  need  not  declare  against  all,  but  only 
against  those  whom  he  considers  capable  of  paying  the  demand  :  Fowler  v.  Rickerhy. 
But  he  cannot,  after  sci.  fa.  against  selected  individuals,  sue  out  other  writs  of  .sci.  fa. 
whilst  those  are  pending."  Coleridge,  J.,  says: — "This  clearly  might  be  pleaded; 
and  it  is  a  point  upon  which  the  other  side  should  have  the  opportunity  of  taking  the 
opinion  of  a  court  of  error.  There  is  considerable  difficulty  in  it  "  [Parke,  B.  All 
that  is  meant  by  the  learned  Judge  evidently  is,  that  the  proper  mode  of  raising  the 
objection,  if  it  be  one,  is  by  plea.]  That  is  the  extent  to  which  the  defendant  relies 
on  it,  and  [609]  he  contends  that  it  is  contrary  to  all  the  analogies  and  principles  of 
law,  that  a  plaintili  should  have  the  power  of  suing  out  several  independent  concurrent 
writs  of  sci.  fa.  on  the  same  judgment,  and  that  a  reference  to  section  12  of  the  statute, 
which  says  that  the  judgment  shall  have  the  same  effect  as  if  such  judgment  had 
been  recovered  against  the  co-partnership,  shews  clearly  that  no  such  anomaly  is 
contemplated  in  its  enactments. 

The  plaintiff's  must  contend  that,  under  the  statute,  the  judgment  against  the 
public  oflScer  has  the  same  efl'ect  as  if  it  were  a  separate  judgment  against  each  member, 
and  a  separate  judgment  against  each  two,  and  against  each  greater  number  of 
members,  and  a  joint  judgment  against  all  the  members.  But  no  single  judgment 
could,  according  to  any  principles  recognized  l)y  the  law,  have  such  an  eff'ect.  A  joint 
and  several  judgment  is  a  thing  which  could  not  be  signed  ;  and  if  several  parties 
were  to  give  a  joint  and  several  warrant  of  attorney,  as  it  is  commonly  called,  which 
is,  in  fact,  a  warrant  of  attorney  authoi'izing  a  joint  judgment  and  several  judgments 
to  be  entered  up,  no  one  judgment  could  be  entered  up  to  give  eff'ect  to  such  a  warrant 
of  attorney,  nor  could  both  a  joint  judgment  and  a  several  judgment  be  entered  on 
such  a  warrant  of  .attorney  against  the  same  party;  but  the  plaintiff  must,  at  his 
election,  either  enter  up  a  joint  judgment  or  several  judgments.  And  the  reason  of 
this  obviously  is,  that  it  is  contrary  to  the  first  principles  of  law,  that  the  plaintiff 
should  have  a  legalized  and  recognized  right  to  have    several  concurrent  remedies 
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against  different  parties  for  the  whole  of  the  same  demand.     It  may  be  said,  that  it 
is  every  day's  experienee,  that  plaintifis  in  fact  have  such  a  power  conceded  to  them 
in  the  case  of  joint  and  several  promissory  notes,  or  bonds,  or  recognizances.     But 
there  is  a  clear  distinction  between  those  rights  which  are  given  by  contract  between 
the  parties,  and  those  which  arc  given  by  the  act  of  the  Court.     It  would  be  in  vain 
for  Courts  of  law  to  lay  down  as  a  principle,  that  only  one  action  should  lie  jjcnding 
at  a  time  against  [610]  the  several  makers  of  a  joint  and  several  promissory  note,  for 
the  party  who  lends  his  money  requires  the  party  who  borrows  to  give  such  a  power; 
it  is  often  reasonable  that  the  lender  should  have  such  a  power,  and  the  contracting 
parties  fully  intend  that  he  should    have   it;   therefore,  when    several   actions   are 
brought  concurrently  against  the  several  parties  to  a  joint  and  several  promissory 
note,  the  Courts  do  not  allow  a  plea  in  abatement,  which  would  be  inconsistent  with 
the  written  contract  of  the  parties  ;   nor  do    they  interfere,  till    they  see  that  the 
plaintifli'  is  exacting  more  than  his  whole  demand.     But  whenever  they  see  that  the 
plaintiff  is  receiving  more  than  the  whole  amount  of  the  debt,  then  they  interfere  on 
motion,  and  by  the  exercise  of  an  equitable  jurisdiction,  relieve  the  defendants  from 
the  consequences  of  the  position  in  which  their  own  improvidence  had  placed  them. 
But  there  is  no  analogy  between  such  a  case,  and  that  of  a  Court,  by  its  judgment, 
authorizing  a  party,  under  legal  process,  to  levy  concurrently  for  the  whole  of  his 
demand  against  several  different  partners,  and  giving  the  defendants  no  protection 
but  by  an  appeal  to  the  equitable  jurisdiction  of  the  Court,  to  restrain  the  plaintifl" 
from  making  an  unfair  use  of  the  powers  which  the  Court  has  placed  in  his  hands. 
Again,  it  is  contrary  to  first  principles,  that  one  judgment  should  be  allowed  to  branch 
out  into  several  independent  suits  :  Panton  v.  Hall  (2  Salk.  598).     It  may  be  said  on 
the  other  side,  that  the  ca.se  of  several  writs  of  sci.  fa.  against  the  various  ter-tenants 
in  several  counties  is  an  instance  of  a  judgment  branching  out  into  several  independent 
suits  ;  but,  even  in  that  case,  each  ter-tenant  is  so  far  interested  that  he  is  allowed  to 
plead  that  a  ter-tenant  in  another  county  has  not  been  summoned  :  Prynne  v.  Slougltter 
(2  Vent.  104) ;  and  this,  notwithstanding  22  &  23  Car.  2,  c.  2,  enacting  that  an  extent 
should  not  be  vitiated  by  the  omission  of  any  of  [611]  the  tenements,  and  saving  the 
remed}'  for  contribution  against  persons  having  lands  extendible.     The  observations 
in  the  notes  to  Jeffreson  v.  Morton  (2  Saund.  9  a.),  as  to  the  consequences  of  a  ter-tenant 
neglecting  to  avail   himself  of  such   plea,  are  important  to  this  view  of  the  case. 
[Alderson,  E.     There  is  no  analogy  between  proceedings  again.st  ter-tenants,  and  those 
against  the  shareholdeis  after  a  judgment  against  the  public  officer.]     The  defendant 
does  not  contend  that  there  is  any  such  analogy  ;  but  he  .says,  that,  as  a  gcnei'al  rule 
of  law,  one  joint  judgment  cannot  be  allowed  to  branch  out  into  several  independent 
suits,  and  that — as  even  the  instance  of  ter-tenants  in  several  counties,  where,  from 
the  necessity  of  the  case,  there  must  be  several  writs,  is  not  an  exception  any  further 
than  that  necessity  requires — that  instance  ought  not  to  be  allowed  as  any  argument 
against  the  general  position  for  which  the  defendant  contends.     The  case  of  Raynes 
V.  Jones  (2  M.  &\y.  104)  shews  the  strictness  with  which  the  Courts  require  writs 
of  execution  to  follow  the  judgment ;  and  the  only  sound  reason  which  can  be  assigned 
for  maintaining  this  exact  conformity  is,  to  prevent  needless  applications  founded  on 
affidavits  to  restrain  plaintiffs  from  an  abuse  of  the  process  of  the  Court,  and  to  insure 
that  all  the  parties  interested  shall  be  brought  befoi'e  the  Court  when  such  applications 
are  unavoidable.     The  fact  that  the  Courts  require  a  sci.  fa.  under  7  Geo.  4,  c.  4G,  shews 
that  they  are  not  willing  to  introduce  anj'  anomaly  in  their  practice,  and  yet  no  one 
can  suppose  that  a  sci.  fa.  was  contemplated  by  the  framers  of  that  statute.     Surel}', 
then,  it  would  be  inconsistent  to  require  a  sci.  fa.,  in  order  to  prevent  the  necessity 
of  trying  by  affidavit  the  simple  question  whether  the  defendant  was  one  of  the 
partners,  and  yet  to  introduce  the  necessity  of  trying  an  affidavit  the  conflicting  rights 
of  a  number  of  different  defendants  in  different  [612]  independent  actions.     Practically, 
executions  under  this  statute  never  take  place  except  when  the  bank  itself  has  become 
insolvent,  and  when  this  is  the  case  each  different  shareholder  has  a  separate  interest 
from  the  rest.     Even  if  the  Court  is  willing  to  take  on  itself  the  adjustment  of  the 
conflicting  rights  of  difierent  defendants  in  a  number  of   concurrent  .sci.  fa's,  what 
power  have  they  to  bring  all   those  defendants  before  them, — what  power  to  make 
a  decision  in  one  action  binding  on  the  defendants  in  the  othei's  ?     It  is  easy  for  the 
Court  to  say,  we  will  take  care  that  the  plaintiff  shall  not  exact  more  than  his  whole 
demand,  but  what  machinery  have  they  to  carry  such  a  resolution  into  effect?     If  the 


1344  THORNE   r.  JENKINS  12M.&W.613. 

plaintiff  has  a  right  to  separate  concurrent  sci.  fa's,  against  each  separate  partner,  he 
may  have  several  different  defendants  in  custody  at  the  same  time,  on  ca.  sa's  in 
several  different  actions  all  founded  on  the  same  judgment,  and  he  dares  not  release 
any  one  without  receiving  from  him  the  whole  amount  of  his  debt,  lest  it  should  be 
held  to  operate  as  an  extinguishment  of  the  debt.  If  the  parties  come  before  the 
Court  for  direction  under  these  circumstances,  what  order  can  it  make  1  If  any  one 
defendant  refuses  to  be  bound  by  the  decision  of  the  Court  on  motion,  in  what  manner 
can  the  Court  compel  him  to  be  sol  These  are  some  of  the  difficulties  which  may  be 
suggested,  and  the  simple  way  to  prevent  them  is,  not  to  open  the  door  to'  anomalies 
unsupported  either  by  the  practice  or  principles  of  the  law.  The  defendant  contends 
that  the  stat.  7  Geo."  4,  c.  46,  gives  the  same  effect  to  a  judgment  against  the  public 
officer  as  a  judgment  against  the  whole  of  the  partners  would  have,  if  all  were  named  ; 
that,  by  reason  of  the  names  of  the  partners  not  appearing  on  the  record,  it  is  neces- 
sary for  the  plaintiff  to  issue  a  sci.  fa.  before  he  takes  out  execution,  and  that  to  such 
sci.  fa.  there  can  be  no  plea  in  abatement  for  the  non-joinder  of  those  partners  against 
whom  the  plaintiff"  does  not  elect  to  proceed,  but  that  the  partners  proceeded  [613] 
against,  whether  many  or  few,  are  proceeded  against  under  a  joint  judgment,  and  are 
the  representatives  of  the  whole  co-partnership ;  and  that,  although,  after  the  first 
sci.  fa.  is  returned,  if  it  has  been  ineffectual,  a  fresh  sci.  fa.  may  be  issued  either  against 
the  same  partners  or  others  without  leave  of  the  Court,  yet  there  cannot  be  several 
independent  sci.  fa's  pending  at  the  same  time. 

And  if  the  defendant  be  right  in  this  construction  of  the  statute,  then  the  case  of 
Boyce  v.  Douylas  (1  Camp.  61)  shews  that  such  an  objection  may  properly  be  pleaded 
in  abatement.  The  sections  of  the  statute  on  which  the  defendant  relies  to  establish 
his  construction  of  the  statute,  are  ss.  9,  12,  13,  and  14.  [Parke,  B.  If  the  plea  is 
sustainable  at  all,  it  can  only  be  as  a  plea  of  another  action  pending,  and  then  it  is  bad 
for  multiplicity,  for  it  relies  on  six  different  writs  of  sci.  fa.,  all  of  which  it  alleges  to 
be  pending ;  and  if  the  main  argument  is  good,  any  one  of  them  would  be  sufficient 
to  sustain  a  plea  in  abatement.]  The  plea  is  not  specially  demurred  to  on  that  ground  ; 
besides  which,  the  defendant  says,  in  the  beginning  of  the  plea,  that  the  plaintiff 
elected  to  proceed  against  the  seven,  and  therefore  the  seven  ought  to  have  been  all 
joined.  [Parke,  B.  The  statutes  of  Elizabeth  and  Anne,  respecting  special  demurrers, 
do  not  apply  to  pleas  in  abatement ;  and  it  is  nowhere  said  that  the  plaintiff  elected 
to  proceed  against  the  seven  jointly.]  As  the  point  is  new,  and  one  of  considerable 
importance,  perhaps  the  Court  would  permit  the  defendant  to  amend  his  plea,  by 
confining  it  to  one  of  the  sci.  fa's. 

Parke,  B.  We  do  not  wish  to  be  understood  to  express  any  opinion  on  the 
subject  of  the  construction  of  the  statute ;  if  we  had  to  decide  that  point,  the  argu- 
ment might,  perhaps,  be  found  to  require  some  consideration  ;  but  on  [614]  that  point 
we  express  no  opinion.  If,  however,  it  were  assumed  that  several  concurrent  writs 
of  sci.  fa.  were  open  to  objection,  still  this  demurrer  must  be  decided  for  the  plaintiff, 
on  account  of  the  defendant  having  set  forth  in  it  six  writs  all  pending,  instead  of 
relying  upon  one.  And  as  this  is  a  dilatory  plea  after  a  judgment  recovered,  the 
Court  cannot  shew  it  any  favour,  and  will  not  give  the  defendant  leave  to  amend. 
Therefore  there  must  be  judgment  for  the  plaintiff'  of  respondeat  ouster. 

Judgment  of  respondeat  ouster. 


Thorne  v.  Jenkins.  Exch.  of  Pleas.  Feb.  6,  1844.— To  debt  on  bond,  conditioned 
to  pay  money  on  demand,  the  defendant  pleaded  that  no  demand  had  been  made 
before  action.  Replication,  that  there  had  been  such  a  demand,  concluding  to 
the  country  : — Held,  that  the  replication  was  good. 

[S.  C.  1  D.  &  L.  604.] 

Debt  on  bond.  The  defendant  craved  oyer  of  the  condition,  which  was,  that  the 
bond  should  be  void,  "  if  the  defendant  should  well  and  truly  pay,  or  cause  to  be  paid, 
to  the  plaintiff,  £170  on  demand."  Plea,  that  no  demand  had  been  made  before  the 
commencement  of  the  suit. 

Replication,  that  there  had  been  such  a  demand,  concluding  to  the  country. 

Special  demurrer,  assigning  for  cause,  that  the  replication  was  informal,  inasmuch 
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as  it  did  not  assign  an,y  breach  of  tho  condition  :  and  also  that  it  ought  to  have  con- 
pluded  with  a  verification,  and  not  to  the  country. 

Merewether,  in  support  of  the  demurrer.  The  replication  is  had.  Tiicre  could 
be  no  cause  of  action  until  there  had  been  a  demand  and  refusal.  The  case  is  similar 
to  that  of  Hat/man  v.  Gerrard  (1  Saund.  101),  which  was  an  action  of  debt  on  bond, 
conditioned  to  render  an  account  of  all  such  sums  of  money  and  goods  as  were  due 
and  belonged  to  one  [615]  William  Norrell  at  the  time  of  his  death,  which  .should 
in  any  way  come  to  the  defendant's  hands.  The  defendant  pleaded,  that  no  goods 
or  sums  of  money  came  to  hi.s  hands.  The  plaintiff"  replied,  that  a  silver  bowl,  which 
belonged  to  the  .said  Norrell  at  the  time  of  his  death,  came  to  the  hands  of  the  defen- 
dant, concluding  with  a  verification  ;  and  on  demurrer,  it  was  adjudged  that  the 
replication  was  bad  for  not  assigning  a  breach,  viz.  that  the  defendant  did  not  make 
a  dividend  or  pay  the  per  centage  ;  but  that  the  conclusion,  with  an  averment,  was 
proper.  But,  in  a  note  at  the  end  of  the  ease,  the  leporter  expresses  an  opinion  that 
the  replication  was  bad  for  the  conclusion,  l)ut  well  enough  for  the  other  point.  It 
must  be  admitted,  however,  that  that  case  was  held  not  to  be  law  in  Meredith  v.  AUen 
(Carth.  115;  1  Salk.  138).  [Parke,  B.  The  plea  admits  and  excuses  a  non-perform- 
ance, and  it  is  sufficient  for  the  replication  to  deny  that  excuse  in  all  cases,  except 
in  the  case  of  debt  on  bond  for  the  non-performance  of  an  award.  The  defendant 
says,  I  am  not  bound  to  pay  the  monej",  because  there  is  a  condition  precedent  which 
you  have  not  complied  with,  namely,  the  making  a  demand.  The  replication  negatives 
that,  and  properly  concludes  to  the  coutitry.]  The  replication  does  not  say  that  the 
defendant  did  not  pay.     Might  not  the  defendant  have  rejoined  that  he  did  paj^l 

Parke,  B.  No ;  that  would  be  a  departure  from  the  plea.  The  replication  is 
good,  and  our  judgment  must  be  for  the  plaintitt'. 

Alderson,  B.,  concurred. 

Judgment  for  the  plaintiff. 

Montague  Smith  was  to  have  aigued  for  the  plaintifT. 

[616]  Bailey  and  Another  v.  Sweeting.  Exeh.  of  Pleas.  Feb.  6,  1844. — To 
an  action  of  debt  on  a  promissory  note  for  .301.  15s.  8d.,  the  defendant  pleaded, 
except  as  to  211.  9s.,  payment;  and  as  to  the  211.  9s.,  payment  of  that  sum  into 
Court,  and  that  he  never  was  indebted  to  the  plaintift's  in  a  greater  amount  than 
the  sum  of  211.  9s.,  in  respect  of  the  said  sum  of  211.  9s.,  parcel  &c. ;  and  that 
the  plaintiffs  had  not  sustained  damage,  by  reason  of  the  detention  thereof,  to  a 
greater  amount  than  the  sum  of  (id. : — Held  bad,  on  special  demurrer,  for  not 
being  in  compliance  with  the  form  given  by  the  rule  of  T.  T.,  1  Vict. 

[S.  C.  1  D.  &  L.  653 ;  13  L.  J.  Ex.  128  ;  8  Jur.  625.] 

Debt,  by  the  plaintilTs,  as  executrixes  of  Betty  Bailey,  deceased,  on  a  promissory 
note  for  the  sum  of  301.  15s.  8d  ,  made  by  the  defendant,  payable  on  demand  to  the 
said  B.  Bailey  ;  with  counts  for  interest  and  on  an  account  stated. 

Plea  to  the  further  maintenance  of  the  action,  except  as  to  the  sum  of  211.  9s., 
parcel  &c.,  payment  to  the  plaintiff's,  as  executrixes,  of  £200  in  satisfaction  ;  and  as 
to  211.  9s,  payment  of  that  sum  into  Court;  and  that  "the  defendant  never  was 
indebted  to  the  plaintiffs,  as  executrixes  as  aforesaid,  to  a  greater  amount  than  the 
sum  of  211.  9s.,  in  respect  of  the  said  sum  of  211  9s.,  parcel  as  aforesaid  ;  and  that 
the  plaintiffs,  as  executrixes  as  aforesaid,  have  not  sust;iined  damage  by  reason  of  the 
detention  thereof  to  a  greater  amount  than  the  sum  of  sixpence." 

Special  demurrer,  assigning  for  causes  (amongst  others)  that  the  plea  does  not 
allege  that  the  defendant  brings  into  Court  the  damages  by  the  said  plea  admitted  to 
have  been  sustained  by  the  plaintift's,  as  executrixes  as  aforesaid,  or  off'ers  the  plaintiffs 
any  means  of  obtaining  the  said  damages  without  further  prosecuting  and  maintaining 
the  said  action. 

Barstow,  in  support  of  the  demurrer.  The  plea  admits  that  the  plaintiffs  have 
sustained  damage  beyond  the  sum  paid  into  Court,  and  not  having  paid  the  amount 
so  confessed  into  Court,  the  defendant  is  not  entitled  to  say  "that  the  plaintiffs  ought 
not  further  to  maintain  their  action."  The  plea  is  a  departure  from  the  form  given 
by  the  rule  of  Trin.  Term,  1  Vict.  The  form  appears  to  have  been  drawn  up  for  the 
action  of  assumpsit,  but  the  defendant  has  altered  it  to  suit  the  action  of  delit ;  and 

Ex.  Div.  VIII.— 43 
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iis  ill  debt  a  pLaintiff  is  entitlerl  to  some  damages,  the  [617]  form  of  this  plea  is, 
l)t'i-liaps,  more  critically  correct  than  that  given  by  the  rule  of  Couit.  But  supposing 
that  to  be  so,  and  that  the  defendant  is  warranted  in  departing  from  the  form  given 
by  the  rule  of  Court,  he  should,  at  all  events,  have  paid  the  sixpence  into  Court.  If 
he  had  pursued  the  form  given,  the  plaintiff's  could  not  have  complained  ;  but  this 
plea  tends  to  embarrass  the  plaintiff's. 

Cowling,  contra.  The  plea  is  good.  The  allegation  as  to  damage  may  be  rejected 
as  surplusage.  The  plea  does  not  profess  to  answer  the  damages,  but  the  debt  only, 
as  is  evident  from  the  commencement  of  it.  In  an  action  of  debt  it  is  sufficient  to 
answer  the  debt  itself.  In  Higgins  v.  Sargent  (2  B.  &  Or.  348;  3  D.  &  R.  613), 
Holroyd,  J,  lays  down  the  rule,  that  whatever  satisfies  the  debt,  is  enough;  the 
damages  are  merely  collateral.  He  says,  "  The  action  of  debt  was  the  specific  remedy 
appropriated  by  the  common  law  for  the  recovery  of  a  sum  certain.  Now,  in  that 
action,  the  defendant  was  summoned  to  render  the  debt,  or  shew  cause  why  he  did 
not  do  so.  The  payment  of  the  debt  satisfied  the  summons,  and  was  an  answer  to 
the  action."  [Parke,  B.  The  allegation  that  the  plaintiff's  did  not  sustain  further 
damage  is  surplusage,  and  the  plea  would  perhaps  have  been  good  without  that 
allegation.]  The  averment  as  to  damage  is  merely  surplu.sage  ;  but  assuming  it  to  be 
otherwise,  the  proper  course  for  the  plaintiffs  was  to  have  signed  judgment. 

Barstow,  in  reply.  The  plaintiffs  have  been  embarrassed  by  this  mode  of  pleading. 
They  could  not  take  issue  upon  it,  otherwise  the  replication  would  have  been  double. 

Parke,  B.  The  Judges  took  the  trouble  to  draw  a  statutory  form,  which 
answers  the  demand  in  substance,  and  [618]  the  defendant  ought  to  have  pursued 
the  form  so  given,  and  not  having  done  so,  I  think  the  plea  is  bad,  and  that  the 
defendant  had  better  amend.  The  plaintiffs  allege,  and  with  some  reason,  that  they 
have  been  embarrassed  by  this  mode  of  pleading. 

Alderson,  B.  This  plea  tends  to  embarrass  the  plaintiffs.  Suppose  thej'  wish  to 
say  that  more  th.at  211.  9s.  is  due  to  them,  how  are  they  to  reply  to  this  plea?  What 
is  the  use  of  an  act  fixing  the  form  to  be  drawn  up  by  the  Judges,  if  it  is  not  to  be 
adhered  to?  The  defendant  ought  to  have  pursued  the  form  given  by  the  rule  of 
Court,  and  not  having  done  so,  he  must  pay  the  penalty  of  departing  from  it. 

GURNEY,  B.,  and  Rolfe,  B.,  concurred. 

Leave  to  the  defendant  to  amend  ;  otherwise  judgment  for  the  plaintiff's. 

Hill  and  Others,  Assignees  of  James  Knapton  and  William  M'Kay,  Bankrupts 
V.  Smith,  Public  Officer,  &c.  Exch.  of  Pleas.  Feb.  17,  1844.— A.  paid  to  a 
banking  company  a  sum  of  money,  for  the  specific  purpose  of  providing  for  a  bill 
of  exchange  for  that  amount,  drawn  by  A.  upon  the  company's  London  bankers. 
A.  was  at  that  time  indebted  in  a  larger  amount  to  the  company,  who,  inistead  of 
applying  the  money  according  to  his  instructions,  placed  it  to  the  credit  of  his 
account  with  them.  The  bill  was  refused  acceptance,  and  while  it  remained 
unpaid  in  the  hands  of  the  holder,  A.  became  bankrupt :— Held,  that  his 
assignees  were  entitled  to  recover  from  the  company,  in  a  special  action  of 
assumpsit,  the  whole  amount  of  the  bill. 

[S.  C.  13  L.  J.  Ex.  243;  8  Jur.  179.     Distinguished,  Garnett  v.  M'Kewan,  1872, 
L.  E.  8  Ex.  13.     Referred  to,  Ashdomi  Y.'IngameUs,  1880,  5  Ex.  D.  284.] 

Assumpsit  by  the  plaintiffs,  as  assignees  of  Messrs.  Knapton  and  M'Kay,  bankrupts, 
against  the  defendant,  as  one  of  the  public  registered  officers  of  the  Leeds  and  West 
Riding  Banking  Company.  The  first  count  of  the  declaration  stated,  that  before  the 
making  of  the  promise,  &c  ,  [619]  and  before  the  bankruptcy,  to  wit,  on  the  4th  day 
of  February,  1843,  the  said  James  Knapton  and  William  M'Kay  carried  on  trade  or 
business  under  the  style  or  firm  of  James  Knapton  &  Co.,  and  were  customers  of  and 
dealt  and  kept  an  account  with  the  said  co-partnership,  in  the  way  of  their  trade  and 
business  as  bankers;  and  the  said  co-partnership  then  employed  Messrs.  Williams, 
Deacon,  &  Co.  to  be,  and  they  then  were,  the  Loudon  agents  "and  correspondents  of 
the  said  banking  co-partnership  ;  that  before  making  the  said  promise,  the  said  James 
Knapton  and  William  M'Kay  had  accepted  a  certain  bill  of  exchange  drawn  by  one 
George  Ogden  upon  them,  for  541.  l.^js  6d.,  and  had,  by  their  acceptance,  made  the 
same  payable  in  London,  at  Messrs.  Williams,  Deacon,  &  Co.,  and  had  delivered  the 
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same,  so  accepted,  to  the  said  George  Ogdeii,  and  tlic  said  hill,  al  the  time  of  iiiakiii" 
the  said  promise,  was  shortly  about  to  become  due  and  ])ayable  ;  that  before  Ac.,  the 
said  James  Knaptou  and  William  M'Kay  had  made  and  drawn  two  other  bills  of 
exchange,  and  had  directed  the  same  to  Messrs.  Williams,  Deacon,  &  Co.,  [describing 
them — one  being  for  £100,  payable  two  months  after  date  to  Messrs.  Naylor  & 
Garside,  and  the  other  for  2851.  10s.  payable  at  the  same  date  to  Messrs.  James 
"Wade,  Son,  &  Co.],  and  delivered  the  s.aid  two  last-mentioned  bills  respectively  to 
the  said  parties  to  whom  the  .same  were  made  payable  as  aforesaid  ;  of  all  which  the 
said  banking  company,  before  and  at  the  making  of  the  said  promise,  had  notice  ; 
and  thereupon,  and  before  the  said  James  Knapton  and  William  M'Kay  became 
bankrupt,  to  wit,  on  the  4th  February,  1S43,  in  considci-ation  of  the  premi.ses,  and 
that  the  said  James  Knapton  and  William  M'Kay,  at  the  request  of  the  said  bankins; 
company,  had  then  paid  to  the  said  banking  company,  and  the  said  banking  company 
had  then  accepted  and  received  from  the  said  James  Knapton  and  William  [620] 
M'Kay,  a  sum  of  £440,  for  the  purpose  and  to  the  intent  that  the  said  b.-uiking 
company  would  devise  and  cause  the  said  Messrs.  Williams,  Deacon,  &  Co.  to  pay  and 
retire,  when  due  and  payable,  the  said  bill  of  e.xchangc  so  accepted,  payable  at 
Messrs.  Williams,  Deacon,  &  Co.'s,  as  aforesaid,  and  to  accept,  on  presentment  thei'eof, 
the  said  two  other  bills  so  directed  to  the  said  Messrs.  Williams,  Deacon,  it  Co.;  and 
then  had  also,  at  the  like  request,  promised  the  said  Ijanking  company  to  pay  them 
their  commission  and  award  for  such  advising  and  causing  to  pay  and  retire  and 
accept  as  aforesaid  ;  the  said  liaiiking  company  promised  the  said  James  Knapton  and 
William  M'Kay,  that  they  the  said  banking  company  would  advise  and  cause  the 
said  Messrs.  Williams,  Deacon,  &  Co.  to  pay  and  I'etire,  when  due  and  payable,  the 
said  bill  of  exchange  so  accepted,  payable  at  Messrs.  Williams,  Deacon,  &  Co.'s,  as 
aforesaid,  and  to  so  accept,  on  presentment  thereof,  the  said  two  other  bills  so  directed, 
to  the  said  Messrs.  Williams,  Deacon,  &  Co.,  as  aforesaid.  Breach,  that  although  the 
said  bills  became  due  before  the  commencement  of  this  suit,  and  the  said  first  mentioned 
bill  was  presented  for  payment,  and  the  other  bills  for  acceptance,  at  Messrs.  \\"illiams, 
Deacon,  &  Co.'s,  before  the  bankruptcy,  yet  the  said  banking  company  did  not  nor 
would  advise  or  cause  the  said  Messrs.  Williams,  Deacon,  &  Co.  to  pay  and  retiie, 
when  due  and  payable,  the  said  bill  of  exchange  so  accepted,  payable  at  Messrs. 
Williams,  Deacon,  &  Co.'s,  as  aforesaid,  or  to  accept,  on  presentment  thereof,  the  said 
two  other  bills  so  directed  to  the  said  Messrs.  Williams,  Deacon,  &  Co.,  as  afoicsaid  ; 
by  means  and  in  consequence  whereof,  the  said  first-mentioned  bill  was  not  p.-iid,  and 
was  dishonoured  when  presented  for  payment ;  and  the  said  two  other  bills  were 
also  refused  acceptance,  and  were  dishonoured  when  presented  for  acceptance  ;  and 
the  said  James  Knapton  and  William  M'Kay  were  foiced  and  [621]  obliged  to  pay 
and  did  pay  the  several  sums  of  money  in  the  .said  several  bills  of  exchange 
mentioned,  and  were  damnified  in  the  way  of  their  trade  and  business  to  a 
large  amount,  &c. 

The  declaration  contained  also  counts  for  money  had  and  received  by  the  banking 
company  to  the  use  of  the  bankrupts  before  the  bankruptcy,  and  on  an  account  stated 
with  them  before  the  bankruptcy  ;  and  for  money  had  and  received  to  the  use  of, 
and  on  an  account  stated  with,  the  plaintifi's  as  assignees. 

The  defendant  pleaded,  tii'st,  that  the  banking  company  did  not  promise,  &c. ; 
secondly,  to  the  second  and  third  counts  of  the  declaration,  a  set-otl'  for  monies  due 
from  the  bankrupts,  before  the  issuing  of  the  fiat,  to  the  banking  company,  foi-  money 
lent,  money  paid,  money  had  and  received,  and  on  an  account  stated  ;  with  an  averment 
that  the  company,  when  they  so  gave  credit  to  the  banki'upts,  had  no  notice  of  a  prioi- 
act  of  bankruptcy  :  to  which  there  was  a  replication  of  not  indelitcd. 

At  the  trial,  befoi'c  Alderson,  B.,  at  the  Middlesex  Sittings  after  Michaelmas 
Term,  it  was  admitted  that  the  sums  mentioned  in  the  declaration,  amounting 
together  to  £440,  were  paid  by  the  bankrupts  before  their  bankruptcy,  in  February 
184:-!,  to  the  banking  company,  for  the  specific  purpose  of  meeting  therewith  the 
bankrupts'  acceptance  for  541.  15s.  6d.,  payable  at  Williams,  Deacon,  &  Co.'s,  the 
London  bankers  of  the  company,  and  providing  for  two  other  bills  drawn  by  the 
bankrupts  on  Williams,  Deacon,  &  Co.,  in  favour  of  the  respective  part'cs  n'cntioned 
in  the  declaration,  the  amount  of  which  together  was  3851.  lOs  The  bankrupts  were 
at  that  time  indebted  to  the  banking  company  in  a  larger  an)ount  than  ,£4  10,  and  the 
company,  instead  of  applying  the  money  according  to  the  instructions  of  the  bankrupts, 
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placerl  it  to  the  credit  of  their  banking  account  The  consequence  was,  that  the 
acceptance  for  541.  15s.  6d.,  which  had  been  given  in  payment  of  [622]  rent  due  from 
the  bankrupts,  was  dishonoured  when  due,  and  the  amount  thereof  was  levied  by 
distress  on  the  bankrupts'  goods  :  the  other  two  bills  were  also  refused  acceptance, 
and  remained  unpaid  in  the  hands  of  the  holders  until  the  bankruptcy.  On  these 
facts,  the  leairied  Judge  was  of  opinion  that  the  plaintiffs  were  clearly  entitled  to 
recover  the  541.  15s.  6d.,  as  the  bankrupts'  estate  was  undoubtedly  damnified  to  that 
extent;  but  he  was  disposed  to  think  that  they  were  not  entitled  to  recover,  in 
respect  of  the  other  bills,  more  than  nominal  damages ;  because,  supposing  the 
ultimite  loss  to  the  bankrupts'  estate  to  be  the  pi'oper  measure  of  damages,  the  non- 
payment of  those  bills  produced  no  loss,  for  the  only  consequence  was,  that  the 
holders  of  the  bills  thereby  became  entitled  to  prove  for  the  amount  under  the  fiat, 
instead  of  the  banking  company.  His  Lordship,  therefore,  directed  a  verdict  for 
541.  15s.  6d.,  giving  the  plaintiffs  leave  to  increase  the  damages  to  £440,  if  the  Court 
should  be  of  opinion  that  they  were  entitled  to  recover  the  whole. 

Kelly,  in  Hilary  Term,  obtained  a  rule  nisi  accordingly  ;  contending  that  the 
assignees  were  entitled  to  recover,  for  the  breach  of  conti'act  complained  of  the  same 
amount  which  the  bankrupts  would  have  been  entitled  to  recover,  if  they  had  sued 
before  the  bankruptcy.     Against  this  rule 

Baines  and  Ellis  shewed  cause  (February  5).  It  is  not  denied  that  an  action  is 
maintainable  by  the  assignees  of  a  bankrupt  for  unliquidated  damages,  accrued 
before  the  bankruptcy,  for  non-performance  of  a  contract  made  with  the  bankrupt : 
jrri</Iit  V,  Fairfield  (2  B.  &  Adol.  727) ;  Thorpe  v.  Thoiye  (3  B.  &  Adol.  580) :  and  it 
may  also  be  conceded,  that  the  plaintift's  are  entitled,  as  to  the  two  bills  in  question, 
to  a  verdict  for  nominal  damages  for  the  breach  of  duty,  accoiding  to  the  doctrine  laid 
[623]  down  in  Marzelli  v.  Williams  (1  B.  &  Adol.  415),  and  that  class  of  cases  ;  although 
there  might  perhaps  be  some  question  whether  that  doctrine  be  applicable  to  assignees 
of  a  bankrupt.  But  the  measure  of  damages  recoverable  by  the  assignees  is  the  injury 
which  the  bankrupt's  estate  in  their  hands  has  sustained  by  the  non-performance  of 
the  contract :  it  is  that  of  which  they  complain,  and  unless  they  prove  an  actual 
damnification  of  the  estate,  they  are  entitled  to  no  more  than  nominal  damages.  No 
such  injury  is  shewn  in  this  case  :  the  estate  now  in  the  hands  of  the  a.ssignees  is  just 
the  .same  in  amount  as  it  would  have  been  if  the  banking  company  had  performed 
their  contract  and  paid  over  the  money,  the  only  diflference  being  that  the  two  bills 
have  been  proved  against  the  estate  by  other  parties,  instead  of  by  the  company,  the 
amount  proved  being  precisely  the  same.  It  would  be  different,  if  the  assignees  could 
disaffirm  the  contract,  and  put  the  money  to  a  dift'erent  use ;  but  by  bringing  this 
action  they  affirm  the  contract ;  and  the  question  is,  what  have  the  assignees,  as 
trustees  for  the  whole  body  of  creditors,  lost  by  the  breach  of  it^  It  will  be  argued 
that  the  assignees  are  entitled  to  recover  just  as  much  as  the  bankrupts  would  have 
had  a  right  to  recover  if  they  had  remained  solvent :  but  that  proposition  cannot  be 
supported.  The  bankrupt  acts  do  not  give  the  assignees,  eo  nomine,  a  right  to  bring 
all  such  actions  as  the  bankrupt  might  have  brought ;  that  is  only  a  right  engrafted 
by  the  Courts  upon  the  words  which  give  them  the  estate  and  effects  of  the  bankrupt. 
The  case  of  Havcock  v.  Cafiyn  (8  Bing.  359;  1  M.  &  Scott,  521)  shews  what  is  the 
ground  on  which  the  assignees'  right  of  action  is  established.  There  the  defendant, 
a  lessee  for  a  term  of  years,  had  underlet  the  premises  to  one  Nieholles,  and  received 
rent  from  him  ;  but  neglecting  to  pay  the  rent  due  to  the  superior  landlord,  the  latter 
distrained  on  Nieholles,  who  subsequently  became  [624]  bankrupt ;  and  it  was  held, 
that  the  damage  incurred  by  this  distress  was  an  injury  for  which  his  assignees  might 
sue.  Tindal,  C.  J.,  .says :— "  The  third  objection  is,  that,  at  all  events,  no  such  right 
of  action  as  this  passes  to  an  a.ssignee  under  the  bankrupt  law.  Undoubtedly,  there 
is  a  large  class  of  actions  in  which,  though  an  action  lies  for  the  bankrupt,  the  right 
does  not  pass  to  his  assignees,  as  for  injuries  to  pei'son  or  reputation  ;  but  we  should 
not  give  due  effect  to  the  statute,  if  we  were  to  hold,  that  a  right  did  not  pass  arising 
out  of  an  injury  which  has  lessened  the  amount  of  the  fund  belonging  to  the  creditors." 
The  ground  of  that  decision,  therefore,  was,  that  the  distress  was  an  injury  to  the 
estate,  by  lessening  the  amount  of  the  fund  belonging  to  the  creditors.  [Alderson,  B. 
If  the  party  do  not  perform  his  contract,  then,  according  to  justice,  he  ought  to  pay 
back  the  money  to  him  from  whom  he  received  it.  If  the  company  had  done  so  here, 
the  bankrupts  would  have  had  it,  both  debts  remaining  unpaid,  and  the  assignees 
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would  li:i,vc  lijul  so  nuR-h  the  nunc  to  have  paid  lioth  del)l.s  with.)  The  dcchiratioii 
does  not  eoniplain  of  the  niit  paying  back,  but  of  the  breach  of  contract  in  not  iwyinfj 
the  money  over  to  Willi;inis  &  Go.  PorUr  v.  roilcy  (!)  Bing.  9.3  ;  2  M.  &  .Scott,  111) 
is  a  strong  authority  for  the  proposition,  that  the  injury  to  the  estate,  and  not  the 
amount  which  the  bankrupt  himself  might  have  recovered,  is  the  measure  of  damages 
in  an  action  by  the  assignees.  There,  A.,  having  hired  a  carriage  from  13.,  let  it  to  C , 
who  damaged  it  by  using  it  improperly,  and,  it  being  returned  so  <lamaged  to  A., 
he  sent  it  to  B.,  who,  with  his  assent,  repaired  it.  A.  became  bankrupt,  and  H.  proved 
under  the  commission  the  amount  due  to  him  for  the  repairs.  A.'s  estate  not  having 
paid  nor  being  able  to  pay  any  dividend,  it  was  held  tliat  his  assignees  could  recover 
nominal  damages  only  for  the  breach  of  contract,  the  estate  not  having,  under  the 
circumstances,  [625]  been  actually  damnified.  Tindal,  C.  J.,  tliere  says,  "As  to  the 
question  of  damages,  if  the  liankrupt  before  his  bankruptcy  liad  done  the  necessary 
repaii's  himself,  or  had  paid  for  them  when  done,  he  would  undoubtedly  have  been 
entitled  to  the  whole  sum  which  was  laid  out;  or  if  his  estate  had  actually  paid,  or 
had  been  proved  to  be  ever  likely  to  pay,  any  part  of  the  amount  proved  against  it, 
such  proportion  would  have  been  the  measure  of  the  damages  sustained  by  the  bank- 
rupt's estate."  In  Brewer  v.  Dew  (11  M.  &  \V.  627)  it  was  held,  that  a  right  of  action 
in  trespass  for  seizing  and  taking  the  plaintiH's  goods  under  the  false  claim  of  a  debt, 
whereby  the  plaintift'  was  annoyed  ani  prejudiced  in  his  business,  and  believed  by  his 
customers  to  be  insolvent,  and  certain  lodgers  left  his  house,  did  not  pass  to  the 
plaintiff's  assignees  on  his  bankruptej',  because  it  was  an  injury  for  which  the  jury 
might  give  vindictive  damages,  be^'ond  the  mere  value  of  the  goods.  So,  in  Spence  v. 
Iluijers  (id.  191),  a  right  of  action  in  trespass  for  breaking  and  entering  the  plaintiff's 
house  and  garden,  and  making  a  great  noise  and  distuibance  therein,  &c.,  whereby 
the  plaintiff'  and  his  family  were  greatly  harassed,  disturbed,  and  annoyed  in  the 
peaceable  possession  of  his  dwelling-house,  was  held  not  to  vest  in  the  assignees  on  his 
bankruptcy.  There,  U'ritjU  v.  Fairjiihl  being  cited  as  an  authority,  that  the  assignees 
might  sue  for  unliquidated  damages  which  accrued  before  the  bankruptcy  by  non- 
performance of  a  contract,  Parke,  B.,  says,  "Because  that  was  part  of  the  personal 
estate.  It  was  a  contract  relating  to  personal  property,  and  the  action  wa.s  for  a 
wrongful  act,  which  prevented  a  profit  from  coming  to  the  assignees."  [Parke,  B. 
A  writ  of  error  is  pending  in  that  case  (f).]  Howard  v.  Crowther  (8  M.  &  W.  601). 
where  it  was  held  that  a  right  of  action  for  the  seduction  of  a  servant  does  [626]  not 
pass  to  the  assignees  of  the  master,  proceeds  on  the  same  principle.  Alderson,  B., 
there  says,  "The  service,  for  the  loss  of  which  this  action  is  brought,  is  of  more  value 
to  one  than  to  another."  [Parke,  B.  Here  the  bankrupts  might  have  declared 
specially,  and  so  defeated  the  set-off  and  recovered  the  full  amount.]  .So  it  might 
have  been  said  in  Porter  v.  rorlei/,  that,  if  the  bankrupt  had  sued,  he  would  have  got 
the  full  amount  of  damages  ;  but  the  transference  from  the  bankrupt  to  his  assignees 
changes  the  nature  of  the  right.  When  they  come  to  claim  in  respect  of  the  injury 
done  to  the  estate,  the  balance  is  struck  between  all  parties.  It  is  the  same  as  if, 
before  the  bankruptcy,  the  bankrupts  had  sued  in  a  form  which  would  have  enabled 
the  banking  company  to  plead  their  set-off.  The  technical  difficulty  of  circuity  of  action 
no  longer  exists.  Budianan  v.  Findlay  (9  B.  it  Cr.  738  ;  4  Man.  &  K.  593)  may  be 
cited  for  the  defendant.  There  the  bankrupts,  before  their  bankruptcy,  had  remitted 
a  bill  to  the  defendants  in  London,  with  directions  to  get  it  discounted  and  apply  the 
proceeds  in  a  particular  way.  The  defendants  did  not  get  the  bill  discounted,  but 
received  the  money  when  it  became  due,  before  which  time  the  bankrupts  had  sto])ped 
payment,  and  desired  to  have  the  bills  returned  to  them  :  it  was  held,  that  their 
assignees  were  entitled  to  recover  the  amount,  as  money  had  and  received  to  their 
use.  But  the  ground  of  that  decision  is  explained  by  I..ord  Tenterden  in  Thrpe  v. 
Thorpe;  there  the  complaint  was,  for  turning  the  bill  into  money  at  all  after  the 
countermand  given  by  the  bankrupts,  and  an  action  of  trover  might  have  been 
maintained  for  it.     That  case,  therefore,  is  distinguishable  from  the  present. 

Cowling,  contrk.     This  case  ought  to  be  considered  as  if  no  bankruptcy  had  inter- 
vened, iu  which  case  it  is  clear  that  the  bankrupts  could  have  recovered  the  whole 

{c)  The  judgment  of  the  Court  of  Exchequer  has  since  been  atfirmed  by  the  Court 
of  Exchequer  Chamber,  but  the  writ  of  error  has  been  carried  to  Dom.  Proc.  [12  CI. 

&  F.  700]. 
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amount.     [627]  If  llie  parties  who  receive  the  money  upon  such  a  contract  do  not 
fulfil  it,  it  is  their  duty  to  return  it  to  the  owner.     The  question  turns,  not  on  the 
damage  sustained  by  the  estate,  but  on  the  contract  between  the  parties.     It  is  a 
conti-act  of  principal  and  agent.     All   that  the  agents  have   to  do  is  to  obey  the 
directions  of  the  principal,  whose  money  it  is,  and  to  whom,  if  they  do  not  obey  them, 
they  ai-e  bound  to  return  it.     [Alderson,  B.     The  returning  it  would  not  have  pre- 
cluded an  action  by  the  bankrupts  for  the  non-performance  of  the  contract;  nothing 
can  save  them  from  an  action,  but  paying  it  over  according  to  the  directions.]    Perhaps 
not;  but  till  it  is  paid  over  they  are  the  mere  servants  of  the  bankrupts,  and  the 
measure  of  damages  for  not  doing  so  is  the  amount  of  the  fund  of  which  the  bankrupts 
are  deprived.     Suppose  it  had  been  a  bill  of  exchange,  if  the  bank  had  attorned  to  the 
holder,  he  might  have  recovered  the  whole  amount  against  them ;  if  not,  so  also  could 
the  bankrupts,  at  the  moment  of  the  bankruptcy  ;  and  so  now  might  the  assignees, 
for  the  bankrupt  laws  place  them  in  the  same  position  as  the  bankrupts,  as  to  all 
beneficial  interests.     If  all  the  beneficial  interest  passes,  then  the  amount  of  damages 
is  the  whole  fund  ;  because,  if  the  bankrupts  had  got  it,  it  would  have  passed  to  the 
assignees  for  the  benefit  of  the  estate.     In  one  sense  it  is  true,  that  assignees  can 
only  recover  for  the  damage  to  the  estate ;  but  as  to  property  which  ought  to  belong 
to  the  estate,  the  measure  of  damages  is  the  value  of  the  property.     It  is  diflferent 
with  respect  to  the  damage  to  property  which  has  already  vested  in  the  assignees. 
C'olson  V.  JFeJch  (1  Esp  379)  was  an  action  by  the  assignees  of  the  bankrupt,  to  recover 
damages  for  the  breach  of  an  agreement  by  the  defendant  with  the  bankrupt,  to  pay 
over  to  a  third  person,  a  creditor  of  the  bankrupt,  the  proceeds  of  certain  [628]  goods, 
for  which  the  bankrupt  gave  him  a  deliveiy  order;  and  it  was  held,  that  such  an 
action,  although  it  was  for  unliquidated  damages,  was  maintainable  by  the  assignees, 
and  that  the  defendant  could  not  avail  himself  of  a  set-off"  against  the  bankrupt.     The 
authorities  all  support  this  view:   IFright  v.  Fairfield;  Drake  v.  Beckham  (II  M.  &  W. 
315).     In  RaymoHtl  v.   Fitch  (2  C.  M.  &  E.  588)  it  is  laid  down  that  the  rights  of 
assignees  and  of  executors  are  co-extensive  in  this  respect.     Could  not  the  executors 
of  these  bankrupts  have  recovered  the  whole  amount?     Suppose  there  had  been  no 
express  agreement  to  pay  over  the  money,  but  merely  a  direction  to  do  so,  and  it  had 
consisted  of  a  bill  of  exchange,  the  bankrupts  could  have  recovered  it  in  trover,  on 
the  refusal  of  the  company  either  to  pay  over  or  return  it.     That  right  of  action 
would  have  passed  to  the  assignees,  and  in  trover  they  would  have  recovered  the 
whole  value  ;  (see  per  Parke,  J.,  in  Kearsey  v.  Garstairs  (2  B.  &  Adol.  723)) ;  and  if 
so,  why  not  in  the  present  case?     The  two  cases  are  perfectly  analogous,  the  only 
diff'erence  being  in  the  mere  form  of  the  action.     Why  should  the  assignees  be  allowed 
to  bring  an  action  merely  to  recover  nominal  damages'?     The  true  principle  is,  that 
they  stand  in  the  same  position  as  the  bankrupt,  and  the  same  question  of  principal 
and  agent  applies  to  assignees  and  a  defendant,  as  to  the  bankrupt  and  that  defendant. 
The  cases  relating  to  injury  to  personal  feelings,  or  to  acts  of  trespass,  have  no  applica- 
tion to  the  present.     As  to  the  case  of  Pwler  v.  Vorley,  there  the  carriage  was  not  the 
bankrupt's,  and  his  estate,  therefore,  was  not  injured  at  all.     Buchanan  v.  Fincllay  is 
an  authority  in  favour  of  the  plaintiffs.     Then,  if  they  are  entitled  to  succeed  at  all, 
they  clearly  are  entitled  in  this  form  of  action,  which  is  founded  upon  the  contract, 
and  is  the  same  as  was  adopted  in  C'olson  v.  JVekh.     It  was  not  necessary  for  the 
declaration  to  [629]  state  expressly  that  the  money  was  not  returned,  for  it  need  not 
shew  that  which  is  the  necessary  result  of  the  breach  of  contract. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  argued  before  us  a  few  days  ago,  during  the  sittings 
after  term  ;  cause  being  shewn  against  a  rule  to  increase  the  damages  from  541.  15s.  6d. 
to  £440  and  interest,  pursuant  to  leave  reserved  by  my  Brother  Alderson,  before 
whom  the  cause  was  tried. 

The  plaintiffs  are  assignees  to  Knapton  &  Co.,  and  brought  this  action  on  a  special 
promise  by  the  defendants,  the  Bradford  Banking  Company,  to  the  bankrupts,  in  con- 
sideration of  £440  paid  by  them  to  the  defendants,  to  pay  with  part  an  acceptance  of 
the  bankrupts  for  541.  15s.  6d.,  made  payable  at  Williams  &  Co.'s,  the  defendants' 
London  bankers,  and  with  the  residue  to  pay  two  bills  of  the  bankrupts  in  favour  of 
Taylor  &  Co  and  Wade  &  Co.  The  bankrupts,  at  the  time  of  the  contract,  were 
indebted  to  the  defendants  in  more  than  £440 ;  and  the  defendants  did  not  perform 
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their  contract,  but  misapplied  the  money,  by  putting  it  to  the  credit  of  Knaptoii  &  Co. 'a 
account.  The  result  was,  that  the  acceptance  for  5-il.  15s.  Gd.  wa.s  dishonoured,  and, 
having  been  paid  for  rent,  the  amount  was  obtained  by  a  distress  on  the  bankrupts' 
goods.  The  other  two  bills  were  unpaid,  and  reni.iincd  in  the  hands  of  the  holders 
until  the  Iwiikruptcy.  These  facts  being  admitted,  my  lirothcr  Alilcrson  thought  that 
the  plaintiffs  were  cle.irly  entitled  to  recover  the  541.  15s.  6d.,  for  the  bankrupts' 
estate  was  unquestionably  damnitied  to  that  extent;  but  he  doubted  whether  they 
could  recover  more  than  nominal  damages  for  the  non-payment  of  the  other  bills ; 
because,  supposing  the  ultimate  loss  to  the  bankrupts'  estate  to  be  the  pioper  measure 
of  damages,  the  non-payment  of  the  bills  produced  [630]  none,  for  the  holders  of  tiio 
bills  thereby  became  entitled  to  prove  the  amount,  and,  if  they  had  lieeii  paid,  the 
bankers  would  have  been  unpaid  precisely  the  same  amount,  and  would  have  proved 
exactly  so  much  more  than  they  did.  My  Brother  Alderson,  therefore,  directed  a 
verdict  for  541.  15s.  Gd.  only,  giving  leave  to  the  plainlills  to  increase  the  amount  to 
£440  and  interest,  if  the  Court  should  think  them  entitleil  to  recover  the  full  amount. 

On  the  consideration  which  this  case  has  now  undergone,  we  all  concur  in  opinion, 
that  the  plaintiff's  are  entitled  to  make  the  rule  alisolute. 

We  do  not  think  that  the  ultimate  loss  to  the  estate,  according  to  the  result  of 
pi'oofs  upon  it,  without  regard  to  the  (juestion,  how  much  the  bankrupt  himself  might 
have  recovered,  is  the  tiue  criterion  of  damage.  The  debts  due  to  the  bankrupt,  and 
the  damages  to  be  recovered  by  him  for  the  breach  of  contracts  relative  to  the 
bankrupt's  personal  estate,  and  which  affect  its  value,  pass  as  personal  estate  to  the 
assignees.  We  need  not  inquire  further  as  to  the  description  of  contracts,  the  damages 
for  the  breach  of  which  belong  to  the  assignees,  for  this  question  is  still  sub  judice; 
but  for  this  sort  of  contract  the  assignees  are  undoulitedly  entitled  to  recover,  and 
stand  in  the  place  of  the  bankrupt  himself  as  to  his  right  to  recovei-,  as  they  do  with 
respect  to  his  debts,  for  the  reco\ery  of  which  they  had,  by  1  Jac.  1,  c.  15,  s.  13,  and 
have  by  6  Geo.  4,  c.  16,  s.  1^5,  the  like  remedy  that  the  bankrupt  himself  hail.  His 
rights  to  personal  estate  are  their  rights,  and  the  damages  due  to  him  in  respect  of 
his  personal  estate  are  due  to  them.  What,  then,  is  the  amount  of  damages  which 
the  bankrupt  would  himself  have  recovered!  A  jury  might,  most  properly,  give  the 
full  amount  of  money  placed  in  the  defendants'  hands,  and  misapplied  ;  and  the  jury 
in  this  case  did  give  that  amount  contingently,  provided  they  were  warranted  by  law 
in  giving  the  assignees  the  damages  sustained  by  the  bankruptcy  ;  [631]  and  we  think 
they  were  warranted.  When  the  defendants  refused  to  perform  their  contract,  they 
ought  to  have  returned  the  money  to  the  bankrupts ;  and,  if  they  did  not,  the 
bankrupts  might  have  treated  it  as  money  had  and  received  to  their  use,  and  recovered 
the  amount  in  indebitatus  assumpsit,  if  the  defendants  had  not  been  their  creditors ; 
and  the  circumstance  of  their  being  so  to  an  equal  amount  is  only  material,  as  it  would 
have  given  them  a  defence,  in  that  form  of  action,  under  the  statutes  of  set-otl',  which 
were  enacted  for  preventing  the  necessity  of  cross  actions.  But  it  would  have  given 
a  defence  in  consequence  of  the  form  of  action  only — not  on  the  merits  ;  and,  the  form 
of  action  being  changed  into  one  of  special  assumpsit,  there  would  be  no  defence  at 
all.  This  is  laid  down  in  Tliorpe  v.  Thorpe  (3  B.  &  Ad.  580),  and  in  Colson  v.  H'elch 
(Cor.  Lord  Kenyon,  1  Esp.  379),  which  was  confirmed  by  the  Court  on  a  motion  for  a 
new  trial.  The  bankrupts  would  clearly  have  recovered  the  full  amount  against  a 
wrong-doer  not  a  creditor.  Why  should  a  wrong-doer  be  in  a  better  position,  when 
the  law  gives  him  no  right  of  setoff',  either  under  the  statutes  of  set-oft',  or  the  mutual 
credit  clause  in  the  Bankrupt  Act ! 

It  was  well  argued  by  Mr.  Cowling,  that,  if  a  bill  of  exchange  had  been  delivered 
to  the  defendants  to  be  handed  over,  and  the  defendants  had  converted  it  to  their 
own  use,  the  assignees  might  have  brought  an  action  of  trover,  and  recovered  the  full 
value  of  the  bill  at  the  time  of  the  conversion  ;  and  that  it  made  no  real  diflcrcnce, 
that  money,  not  a  bill,  was  misapplied.  The  case  of  I'arter  v.  Fork)/  (y  Bing.  93  ; 
2  M.  &  Scott,  141)  was,  however,  cited  as  an  authority,  that  the  true  measure  of 
damages  was  the  amount  of  injury  to  the  bankrupts'  estate  in  the  hands  of  the 
assignees,  as  distinguished  from  the  damage  recoveraljle  liy  the  bankrupts  themselves 
if  they  had  been  ptaintiffs.  The  case  is,  however,  no  authority  for  that  jjosition.  "I'ho 
circumstances  of  it  were  very  peculiar  ;  and  [632]  the  Court  decided  that  only  nominal 
damages  were  recoverable,  because  they  thought  that  neither  the  bankrupt  himself, 
nor  the  plaintiffs,  as  assignees  of  his  estate,  had  sustained  any  damage  by  the  breach 
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of  the  defendant's  coutiact.  Wo  think,  fur  the  leasons  before  given,  that  the  plaintifis, 
as  assignees,  are  entitled  to  recover  all  the  bankrupts  could  have  recovered  for  the 
breach  of  the  contract  declared  upon ;  and,  consequently,  the  rule  must  be  made 
absolute. 

Eule  absolute. 

Heath  and  Two  Others,  Executrix  and  Executors  of  William  Thomas  Heath, 
Deceased  v.  Chilton.  Exch.  of  Pleas.  Feb.  17,  1844.— Under  a  written 
authority  from  two  or  three  executors  (who  alone  had  proved  the  will)  C.  received 
the  amount  of  certain  rents  due  from  the  tenants  of  lands  in  which  the  testator 
had  a  term  of  years,  and  gave  a  receipt  foi'  it  in  the  name,  and  on  account  of  the 
two : — Held,  that  the  three  executors  could  not  jointly  sue  C.  for  the  money, 
unless  it  were  found  by  the  jury,  that  the  two  contracted  with  him  on  account  of 
themselves  and  the  other  executor,  or  gencr.illy  on  account  of  the  estate,  with  a 
view  to  the  interference  of  the  co-executor,  in  case  he  should  choose  to  take  a 
part  in  the  management  of  it. 

[S.  C.  13  L.  J.  Ex.  225.     Approved,  Bolinghroke  v.  Kerr,  1866,  L.  R.  1  Ex.  222. 
Referred  to,  Abbott  v.  Parfilt,  1871,  L.  R.  6  Q.  B.  349.] 

Debt  for  money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiffs  as 
executrix  and  executors,  and  on  an  account  stated  with  them  as  executrix  and  executors. 
Plea,  nunquam  indebitatus,  on  which  issue  was  joined. 

At  the  trial  before  Rolfe,  B.,  at  the  London  Sittings  in  Hilary  Term,  it  appeared 
that  this  was  an  action  brought  by  the  three  plaintilfs,  who  were  the  executrix  and 
executors  of  William  Thomas  Heath,  to  recover  from  the  defendant,  who  was  an 
attorney,  the  sum  of  £24,  the  amount  of  certain  ground-rent  claimed  to  be  due  to 
them,  as  executors,  from  the  tenant  of  certain  lands  in  which  the  testator,  at  the  time 
of  his  death,  was  interested  for  a  term  of  years.  This  money  had  been  received  by 
the  defendant  under  the  following  written  authority  from  two  of  the  plaintiffs  (who 
alone  had  proved  the  will,  the  usual  power  being  reserved  to  the  third  co  executor) : — 

"  We  hereby,  as  solicitors  of  Archibald  Hart  and  Chris-[633]-tiana  Heath,  executor 
and  executi'ix  of  the  last  will  and  testament  of  the  late  William  Thomas  Heath, 
deceased,  authorize  and  empower  you  to  collect  and  receive  certain  ground-rents, 
amounting  respectively  to  the  sum  of  281.  16s.  per  annum,  reserved  in  and  by  two 
certain  indentures,  [describing  them,]  and  also,  on  receipt  thereof,  to  give  for  and  on 
behalf  of  the  said  Archibald  Hart  and  Christiana  Heath  proper  receipts  and  acquittances 
for  the  same.     Dated  the  18th  of  July,  1843." 

(Signed)        "Wood  and  Wickham." 

The  plaintiffs'  attorney,  Mr.  Wood,  deposed  at  the  trial,  that  he  told  the  defendant, 
when  he  gave  him  the  above  appointment,  that  the  rents  were  due  to  the  executors  of 
Mr.  W.  T.  Heath.  The  defendant  was  to  have  a  commission  of  =£5  per  cent,  for  his 
trouble.  The  defendant  gave  a  receipt  for  the  money  to  the  tenant  in  the  name  and 
on  account  of  the  executrix  and  executor  above  named,  but  refused,  on  demand,  to 
pay  it  over.  The  learned  judge  was  of  opinion,  that  the  three  plaintiffs  could  not 
jointly  maintain  the  action,  and  directed  a  nonsuit,  with  leave  to  the  plaintifis  to  move 
to  enter  a  verdict  foi-  £24. 

In  Hilary  Term  (January  22nd)  Butt  moved  accoi'dingly,  and  obtained  a  rule  nisi, 
citing  Cowdl  V.  Watts  (6  East,  405),  Aspimll  v.  Wake  (10  Bing.  51 ;  3  M.  &  Scott,  423), 
Brassingtm  v.  Ault  (3  Bing.  177  ;  9  Moore,  840),  and  Webster  v.  Spencer  (3  B.  &  Aid. 
360).     On  a  former  day  of  the  present  sittings  (February  5th), 

Cleasby  shewed  cause.  This  case  turns  principally  on  the  effect  of  the  written 
authority  given  to  the  defendant.  It  may  be  admitted,  that  not  those  executors  only 
who  prove  the  will  are  the  parties  to  sue  for  a  debt  due  to  the  [634]  testator,  because 
they  all  take  under  the  will,  and  the  probate  merely  authenticates  the  will.  But  that 
reason  does  not  apply  here,  because  this  debt  did  not  exist  at  the  time  of  the  testator's 
death.  Neither  can  it  be  contended,  since  the  case  of  Coivell  v.  Watts,  that  the  words 
"as  executors,"  if  the  plaintiffs  on  the  record  are  the  proper  persons  to  sue,  will 
preclude  them  for  doing  so ;  although  the  reason  of  that  decision,  namely,  that  the 
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money,  when  recovered,  is  assets,  is  liurdl^'  satisfactory,  since  that  does  nut  alter  the 
nature  of  the  debt.  But  no  such  ((uestion  arises  here  ;  this  is,  in  truth,  a  mure  ciiso 
of  principal  and  agent.  Two  of  the  e.xecutors  alone  employed  the  defendant,  and  thoy 
alune,  therefore,  can  sue  him  for  the  money  he  received  by  virtue  of  that  employment. 
It  is  clear  that  they  alone  might  sue:  Brasaiuglan  v.  Ault ;  and  it  is  submitted  that, 
if  so,  they  alone  could  sue.  This  is  an  action  that  must  arise  by  reason  of  a  contract, 
w-hich  contract  must  be  either  transmitted  from  the  testitor,  or  made  b}'  the  parties 
suing,  or  by  their  agent.  It  is  said  this  is  a  contract  made  by  the  three  c-xecutors. 
[Alderson,  B.  If  so,  and  if  all  thiee  are  to  sue,  all  three  aic  to  account  in  e(|uity,  and 
so  one  man  is  made  answerable  against  his  will.]  Yes  :  contracts  must  be  mutual. 
[Kolfe,  B.  Could  the  three  plaintitts,  after  the  authority  given  by  the  two,  and  after 
the  receipt  of  the  money  under  it,  have  released  the  action  I  Parke,  l>.  If  the 
defendant  was  originally  employed  as  the  agent  of  two  only,  the  third  cannot  adopt 
that  contract;  as  soon  as  the  defendant  received  the  money,  two  only  of  the  plaintitis 
would  be  chargeable  with  it  as  assets.]  Aspinall  v.  IFake  is  a  decision  to  the  same 
efi'ect  as  Cowcll  v.  Jl'at/s,  that  where  the  money,  when  recovered,  would  be  assets,  the 
executors  may  sue  for  it  in  their  representative  character.  Here  the  defendant  was 
to  have  a  commission  of  £5  per  cent. :  against  whom  was  an  action  to  be  brougiit  to 
recover  it?  surely  against  the  two  who  employed  him.  Then  he  must  be  liable  to  the 
same  persons  whom  he  has  a  claim  upon.  The  [635]  decision  in  Jl'ebster  v.  Spcnrer 
cainiot  govern  the  present  case,  because,  although  there  the  executors  were  permitted 
to  sue  jointly  for  money  which  had  been  lent  by  one  of  the  executors,  who  alone  had 
proved  the  will,  that  was  on  the  ground,  that  the  defendant  had  expressly  acknow- 
ledged that  he  had  received  the  money,  knowing  it  to  be  money  which  by  the  will 
belonged  to  the  testator's  grandchildren.  The  Court  held,  that,  under  those  circum- 
stances, the  executors  had  a  light,  as  trustees,  to  recover  the  money  for  the  use  of  tlie 
grandchildren.  Here  it  is  clear,  that  an  action  brought  by  the  three  in  their  personal 
capacity  would  not  be  maintainable ;  and  ou  what  principle  can  an  executor  sue  on  a 
contract  made  with  his  co-executor  alone,  and  to  which  he  is  an  entire  stranger .' 

Butt,  contra.  It  must  be  admitted  that  the  two  executors  who  employed  the 
defendant  might  have  sued  ;  but  so  also  may  the  three.  This  is  an  authority  to  receive 
rents  due  to  the  estate  of  the  testator  after  his  death,  and  therefore  belonging  to  those 
persons,  who,  by  law,  that  is,  by  the  will,  are  the  executors.  It  is  no  matter,  there- 
fore, whether  the  money  was  received  under  the  actual  authority  of  one  or  two  of 
them,  who  alone  might  actually  deal  with  it.  If  one  executor  give  an  authority  to  a 
person  to  receive  money  belonging  to  all  the  executors,  it  is,  when  received,  money 
had  and  received  to  the  use  of  all.  No  doubt,  the  two  only  could  be  charged  on  plene 
administravit,  or  on  an  account  in  equity,  if  they  only  received  the  money  ;  but  that 
is  not  the  test  whereby  to  try  whether  this  action  is  maintainable.  That  the  circum- 
stance of  the  third  not  having  proved  the  will  is  immaterial,  there  can  be  no  doubt ; 
probate  to  one  executor  is  evidence  of  the  title  of  all :  U'alteis  v.  I'Jeil  (Moo.  ife  Mai. 
362).  And  here,  the  money  which  the  two  gave  the  defendant  authority  to  receive 
was  not  the  peisonal  money  [636]  of  the  two,  but  the  money  of  the  three  ;  and  any 
one  of  the  three  could  have  received  and  given  a  discharge  for  it.  [Alderson,  B.  To 
the  original  debtor;  but  could  he  to  the  defendant,  the  agent  of  the  two  (]  Ves ;  it 
was  never  intended  to  make  a  contract  between  the  two  only,  and  the  defendant  as 
agent.  It  was  the  money  of  the  three  in  his  hands.  [Parke,  B.  It  was  money  due 
from  the  tenant  to  the  three,  as  owners  of  the  reversion  ;  but  under  this  authority, 
the  agent  who  receives  it  becomes  the  debtor  of  his  own  principals.  It  was  the  money 
of  the  estate  while  it  was  due  to  the  three  executors  ;  but  then,  two  of  them  desire 
a  person  to  go  and  receive  it ;  when  received,  it  is  their  money,  and  their  receipt,  for 
which  they  alone  are  responsible.  Kolfe,  B.  Suppose  all  three  had  died— the  two 
who  gave  the  authority  first ;  who  ought  to  sue  !  ]  The  personal  representjitive  of  the 
survivor.  [Kolfe,  B.  Your  argument  would  go  to  prove  that  the  administrator  de 
bonis  non  would  be  the  proper  person.]  No;  the  argument  is,  that  it  is  money  had 
and  received  to  the  use  of  the  three  as  executors.  If  they  recover  in  the  action,  all 
the  three  are  liable  for  the  damages  as  assets,  becau.se  the  third  has  sutliciently  adopted 
the  act  of  the  two  by  joining  in  the  action.  Any  of  the  executors  may  do  any  act 
connected  with  the  estate,  and  his  act,  if  adopted  by  the  others  is  the  ;ict  of  all.  Any 
of  the  thiee  plaintitis  might  have  released  the  defendant;  so,  the  receipt  of  any  of 
them  would  have  been  the  receipt  of  all.     The  case  of  H^cbstcr  v.  Siieiiwr  is  a  direct 

Ex.  Div.  vm.— 43* 
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authority,  tliat  where  the  muiiey  to  be  recovered  would  be  assets,  all  the  executors 
niav  sue  on  a  contract  made  with  one  of  them  alone.  [He  cited  also  Dowhigijin  v. 
llarruson  (10  B.  &  Cr.  666;  4  Man.  &  K.  622),  and  Williams  on  Executors,  vol.  2, 
pp.  1469,  1470.]  [Parke,  B.  The  case  of  JFehster  v.  Spencer  certainly  seems  to  go 
■A  long  way  in  your  favour.  No  doubt,  this  money  would  be  assets  as  soon  as  it 
came  [637J  into  the  defendant's  hands ;  but  then,  was  it  not  assets  received  by  the 
two  only. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  was  an  action  brought  by  the  three  plaintiffs,  who  were  executors 
and  executrix  of  AVilliam  Thomas  Heath,  for  money  had  and  received  by  the  defendant 
to  their  use  as  executors.  Two  only  of  the  plaintiffs  proved  the  will,  and  they,  by 
their  attornies,  authorized  the  defendant,  an  attorney,  to  receive  from  the  tenant  of 
certain  premises,  in  which  the  testator  had  a  term  for  ye;irs,  rent  due  to  the  executors 
after  his  death.  The  defendant  I'eeeived  the  money  sought  to  be  recovered  in  this  action, 
(.£21),  and  gave  a  receipt  for  it  on  account  of  the  two,  as  executor  and  executrix.  He 
refused,  however,  to  paj'  it  over  to  them,  and  this  action  was  brought  by  all  the  three. 
My  Brother  Eolfe  was  of  opinion,  that  the  action  was  not  maintainable,  and  nonsuited 
the  plaintirts,  reserving  the  question.  A  rule  nisi  was  granted  to  enter  a  verdict  for 
the  plaintiffs,  and  the  question  was  argued  a  few  days  ago. 

On  the  part  of  the  plaintiffs,  it  was  contended,  that  the  money  received  by  the 
defendant  belonged  to  the  estate,  and  would  be  assets  when  recovered,  and  therefore 
that,  if  there  had  been  one  executoi',  he  alone  might  have  sued  for  it  in  his  representa- 
tive character;  and,  consequently,  that  all  the  three  plaintiffs,  who  together  represent 
the  testator,  wei'e  pi'operly  made  plaintiffs.  It  must  certainly  be  considered  as  settled, 
by  the  case  of  Coicell  v.  M'alts  (6  East,  405),  and  many  others  subsequently  decided, 
that  an  executor  may  sue  in  his  representative  character  on  contracts  made  with  him- 
self, where  the  money,  when  recovered,  would  be  assets  ;  and  the  rule  so  established 
ought  not  to  be  disturbed.  [638]  But  the  objection  iu  this  case  is,  that  no  contract 
was  made  by  the  defendant  with  the  plaintiffs,  but  with  two  only ;  that  two  only 
employed  the  defendant  to  receive  the  money  ;  that,  when  received  by  the  defendant, 
it  was  received  on  account  of  the  two  only  ;  that  they  only  were  responsible  to  the 
creditors  and  legatees  of  the  testator  for  so  much  assets  received  by  them  ;  and  that 
they  oTily  could  give  a  discharge  to  the  defendant  on  the  payment  of  it,  and  the  third 
executor  was  not  responsible  at  all  to  the  creditors,  nor  could  he  release  or  discharge 
the  defendant.  But  then  it  was  argued,  that,  although  the  contract  was  with  the  two 
only,  the  third  executor  might  adopt  it,  and  all  three  sue  upon  it  ;  and  it  is  clear  that 
he  might  have  done  so,  if  the  two  had  employed  the  defendant,  and  the  defendant  had 
contracted  with  them,  on  their  own  account,  and  as  agents  for  the  third  executor,  on 
the  principle  expressed  in  the  legal  maxim,  oninis  ratihabitio  retrotrahitur  et  mandato 
equiparatur.  But,  if  the  contract  was  with  the  two  on  their  own  account  only,  they 
could  not  ;  for  to  such  a  case  the  maxim  does  not  apply.  It  was  then  said,  that  the 
three  plaintiffs  might  adopt  the  employment  and  contract,  simply  because  the  money 
recoverable  belonged  to  the  estate,  and  was  assets ;  and  that  iu  all  such  cases,  as  well 
where  the  contract  was  made  with  one  executor  as  with  all,  all  might  sue.  But  this 
position,  we  think,  cannot  be  supported.  The  circumstance  of  the  money  to  be 
recovered  on  a  contract  being  assets  does  authorize  the  representatives,  if  'they  all 
contract,  to  treat  it  as  such,  and  recover  in  their  representative  character  ;  but  it  cannot 
alter  the  contract  itself,  and  make  those  parties  to  it  who  really  are  not  so.  The  case 
of  IFehdtr  v.  Spencer  (3  B.  &  Aid.  362),  which  was  referred  to  on  the  argument  as  an 
authority  for  the  general  position,  that  in  all  cases  wheie  the  money  recovered  would 
be  assets,  whether  all  the  executors  made  the  contract  or  not,  [639]  all  might  join, 
does  not  appear  to  us  to  establish  such  a  proposition.  That  case  seems  to  have 
proceeded  on  the  ground,  that  the  facts  shewed,  and  particularly  his  own  acknowledge- 
ment^ that  the  defendant  had  received  the  money  for  both  the  executors. 

We  are  of  opuiion,  therefore,  that,  if  the  contract  was  with  the  two  plaintiHs  only, 
the  nonsuit  was  right.  The  question,  therefore,  depends  on  one  of  fact ;  whether  the 
contract,  which  was  made  with  the  defendant  by  the  two  acting  executors  only, 
through  the  medium  of  their  attornies,  was  so  made  on  their  own  account  only,  they 
alone  intending  to  administer  the  assets  without  their  co-executor ;  or  on  account  of 
themselves  and  the  other  co  executor,  or  generally,  on  account  of  the  estate,  with  a 
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view  to  the  interference  of  the  eo-executur,  in  ease  he  shoiilil  c-hoose  to  take  a  part  in 
the  management  of  it.  On  the  first  snpposition,  the  aetion  could  not  lie  brought  by 
the  three,  for  the  contract  was  incapable  of  being  arlo[)te(i  by  the  third  executor  ;  on 
the  two  hitter,  the  action  wiis  maintainable.  The  correctness  of  the  first  of  these 
suppositions  has  been  assumed  on  the  part  of  the  plaintifls  in  the  argument  ;  liut  an 
the  question  was  not  put  to  the  jury,  we  think  tlie  plaintilt's  have  a  right,  instea(]  of 
the  nonsuit,  to  have  their  case  again  submitted  to  a  jury,  with  a  view  to  the  decision 
of  tliat  fact. 

liule  absolute  for  a  new  trial. 

[640]  The  Attorney-General  v.  Louis  Clerc.  Exch.  of  Pleas.  Feb.  6,  1H44.— 
An  information  in  I'em  stated,  that  certain  officers  of  customs,  after  the  !)th  July, 
1842,  (the  date  of  the  passing  of  stat.  5  &  6  Vict.  c.  47),  and  before  the  -'nd  of 
November,  1S42,  (the  day  of  filing  the  information),  to  wit,  on  the  ;30lh  of 
August,  1842,  at,  &c.,  did  seize  and  arrest  to  the  use  of  her  Majesty,  us  forfeited, 
a  large  quantity  of  foreign  wines,  &c.  ;  for  that,  before  the  said  2nd  day  of 
November,  and  before  the  30th  day  of  August,  to  wit,  on  the  20th  day  of  August, 
one  T.  S.,  at  &c.,  entered  for  exportation  from  Great  Britain  to  parts  beyond  the 
seas  the  said  lai-ge  quantity  of  foreign  wines,  and  then  and  there  entered  the 
same  for  drawback,  with  intent  to  obtain  the  amount  of  the  drawback  payable 
and  allowable  by  law  in  respect  of  goods,  &c.,  of  the  denomination  under  which 
the  said  wines  were  entered  for  exportation  and  drawback  ;  and  that  after  the 
said  entry  of  the  said  wines,  and  before  the  said  2nd  day  of  November,  and 
before  the  30th  day  of  August,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  A.  R.  and  K.  C,  being  the  pi-oper  otlicers  of  customs  in  that  behalf,  examined 
the  said  wines,  to  see  if  they  were  of  the  value  by  law  required  for  the  draw- 
back ;  and  the  said  officers  then  and  there  found,  on  such  examination,  that  the 
said  wines  were  of  less  value  than  the  amount  of  the  drawback  payable  and 
allowable  by  law,  contrary  to  the  form  of  the  statute,  wherel)y  they  became  and 
were  forfeited. — At  the  trial,  it  appeared  that  the  entry  of  the  wines  for  exporta- 
tion, and  the  seizure  by  the  officers,  in  consequence  of  the  entry,  took  place  on 
the  30th  of  August.  On  motion  to  enter  a  verdict  for  the  defendant  on  the 
ground  of  variance  between  the  proof  and  the  information — Held,  that  there  was 
no  variance,  for  that  it  was  not  necessaiy  to  make  a  direct  allegation  in  the 
information,  that  the  cause  of  forfeiture  took  place  before  the  seizui-e ;  and  that, 
if  the  allegation,  that  the  cause  of  seizure  was  before  the  30th  of  August,  were 
omitted,  the  information  would  be  sufficient. 

[S.  C.  14  L.  J.  Ex.  82.     Referred  to,  AUorney-General  v.  M'Ccn-niack,  [1903] 

2  Ir.  R.  517.] 

Information.  The  first  count  stated,  that  certain  officers  of  customs,  (naming 
them),  after  the  9th  July,  1842,  and  befoic  the  2nd  November,  1842,  to  wit,  on  the 
30th  of  August,  1842,  to  wit,  at  Ratclift',  in  the  county  of  Middlesex,  did  seize  and 
arrest  to  the  use  of  her  said  Majesty  as  forfeited  a  large  quantity,  to  wit,  1070 
gallons  of  foreign  French  wine,  together  with  divers,  to  wit,  twenty-two  casks,  the 
said  casks  then  and  there  lieing  the  packages  containing  the  said  wine,  foi'  that,  before 
the  said  2nd  day  of  November,  and  before  the  30th  of  August,  1842,  to  wit,  on  the 
20th  of  August,  1842,  one  Thomas  Scholefield,  to  wit,  at  the  port  of  I.,ondon,  to  wit, 
at  Ratclitt',  in  the  said  county,  entered  for  exportation  from  Great  Britain  to  parts 
beyond  the  seas,  to  wit,  to  the  port  of  Hamburgh,  in  a  certain  ship  or  vessel,  to  wit, 
in  a  ship  called  the  "Neptune,"  the  said  large  quantity  of  foreign  wines,  and  then 
and  there  entered  the  same  for  drawback,  with  intent  to  obtain  the  amount  of  the 
drawback  payable  and  allowable  by  law  in  respect  of  goods,  wares,  and  mcrchaiidises 
of  the  denomination  under  which  the  said  wines  were  entered  for  exportation  and  for 
drawback  as  aforesaid  ;  and  that,  after  the  said  entry  of  the  said  wines  so  made  jis 
aforesaid  for  [641]  exportation  and  drawback,  and  before  the  said  2nd  day  of  Novem- 
ber, and  before  the  said  30th  of  August,  1842,  to  wit,  on  the  day  and  year  lass 
aforesaid,  to  wit,  at  Ratclift'  aforesaid,  in  the  said  county,  the  said  Al)raham  Rickoii 
and  Roliert  Cox,  being  the  proper  olticeis  of  the  customs  in  th;it  lieh;df,  cxaniincfi  llio 
said  wines  so  entered  as  aforesaid,  to  see  if  they  were  of  the  value  by  law  required  for 
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the  tliiiwback  ;  ami  the  said  officers,  being  the  proper  officers  in  that  behalf,  then 
and  there  found,  on  such  examination,  that  the  said  wines  were  of  less  value  than  the 
amount  of  the  drawback  pa\-able  and  allowable  liy  law  in  respect  of  goods,  wares,  and 
merchandize  of  the  denomination  under  which  the  said  wines  were  entered  as  aforesaid, 
contrary  to  the  form  of  the  statute  in  that  case  made  and  provided,  whereby,  and  by 
force  of  the  statute  in  that  case  made  and  provided,  the  said  wines,  and  the  said  casks 
containing  the  same,  became  and  were  forfeited. 

The  second  count  charged,  that,  before  the  2nd  November,  1S42,  and  before 
the  said  30th  of  August,  to  wit,  on  the  20th  of  August,  to  wit,  at  &c.,  the  said 
wines  were  entered  for  drawback,  to  wit,  by  the  said  T.  Scholefield,  the  said  wines 
then  and  there  being  of  less  value  than  the  amount  of  the  drawback  then  and  there 
claimed  thereon,  viz.  of  less  value  than  5s.  6d.  for  each  and  every  gallon  thereof, 
contrary  &c. 

The  third  count  alleged,  that,  before  the  said  30th  of  August,  to  wit,  on  the  said 
20th  of  August,  to  wit,  at  &c.,  the  said  T.  Scholefield  entered  the  said  wines  for  draw- 
back, and  tHen  and  there  claimed  the  sum  of  5s.  (5d.  on  each  and  every  gallon  as  the 
drawback  by  law  then  and  there  payable  on  each  and  every  gallon  thereof,  the  said 
wine  being  then  and  there  of  less  value  than  the  said  sum  of  5s.  6d.  for  each  and 
every  gallon  thereof  so  claimed  as  the  drawback  by  law  payable  on  the  said  wines  as 
aforesaid  ;  contrary  &c. 

The  information  concluded  with  the  usual  prayer  to  the  [642]  Court,  that  the 
wines,  with  the  casks  containing  them,  might  remain  forfeited. 

The  defendant  pleaded  the  general  issue. 

At  the  trial  before  Parke,  B.,  at  the  Middlesex  Sittings  after  last  Michaelmas 
Term,  it  appeared  that  this  was  an  information  for  the  condemnation  of  certain  wines, 
on  the  ground  that  they  were  entered  for  drawback,  being  of  less  value  than  the 
amount  claimed  for  drawl)ack.  It  was  proved  that  the  entry  of  the  wines  for  draw- 
back was  made  and  completed  on  the  30th  of  August,  and  that  the  seizure  by  the 
custom-house  officers  was  made  on  the  same  day.  It  was  objected  for  the  defendant, 
that,  as  the  information  averred  that  both  the  entry  and  the  seizure  took  place  before 
the  30th  of  August,  there  was  a  variance  between  the  proof  and  the  information. 
The  learned  Judge  reserved  the  point  for  the  consideration  of  the  Court;  and  the 
jury  having  found  a  verdict  in  favour  of  the  Crown,  his  Lordship  gave  the  defendant 
leave  to  move  to  set  aside  the  verdict,  and  enter  a  verdict  for  him  on  the  above 
ground. 

Erie  having,  in  the  early  part  of  this  term,  obtained  a  rule  accordingly, 

Jervis  and  James  Wilde  (the  Attorney-General  with  them)  shewed  cause 
(January  30).  This  is  an  information  founded  on  the  stat.  5  &  6  Vict.  c.  47,  s.  18, 
which  enacts,  "that  no  drawback  shall  be  allowed  upon  the  exportation  of  any 
goods  entered  for  drawback,  or  as  stores,  which  shall  be  of  less  value  than  the  amount 
of  drawback  claimed,  and  that  all  such  goods  so  entered  shall  be  forfeited,  and  that 
the  person  who  caused  such  goods  to  be  entered  shall  forfeit  the  sum  of  £200,  or 
treble  the  amount  of  the  drawback  claimed  in  such  case,  at  the  election  of  the  com- 
missioners of  her  Majesty's  customs."  All  that  the  Crown  have  to  prove  upon  this 
information  is,  that  these  goods  were  entered  for  drawback,  being  of  less  value  [643] 
than  the  amount  of  the  drawback  ;  and  that  establishes  the  right  of  the  Crown  to  put 
its  hands  on  the  goods  for  the  customs,  and  the  defendant  must  make  out  a  case  to 
withdraw  the  hands  of  the  Crown  from  the  goods.  The  information  alleges,  that 
certain  officers  of  customs,  after  the  9th  of  July,  1842,  (the  day  on  which  the  act 
passed),  and  before  the  2nd  of  November,  1842,  (the  day  of  filing  the  information), 
to  wit,  on  the  30th  of  August,  1842,  did  seize  the  wines  in  question,  for  that,  before 
the  said  2nd  day  of  November,  and  before  the  30th  of  August,  to  wit,  on  the  20th 
of  August,  one  T.  Scholefield  entered  for  exportation  the  said  quantity  of  wines,  and 
entered  the  same  for  drawback,  with  intent  to  obtain  the  drawback  payable  and 
allowable  by  law  in  respect  of  goods  of  that  denomination  entered  for  exportation  and 
drawback ;  and  that,  after  such  entry,  and  before  the  2nd  of  November,  and  before 
the  30th  of  August,  to  wit,  on  the  day  last  aforesaid,  the  said  seizing  officers  examined 
the  wines  so  entered  to  see  if  they  were  of  the  value  by  law  required  ;  and  that  the 
officers  found  the  wines  of  less  \alue  than  the  amount  of  the  drawback  payable  and 
allowable  by  law  ;  whereby  they  became  forfeited.  Now,  the  objection  is,  that  there 
is  no  evidence  to  shew  that  they  were  entered  "  before  the  30th  of  August ; "  and  it 
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is  conteiuied,  that  those  words  cxcludo  the  30th  of  August,  and  that  the  Crown  oonid 
not  be  permitted  to  shew  that  the  goods  were  entered  and  seized  on  that  day.  Hut 
it  is  apprehended  that  this  objection  proceeds  on  a  mistaken  view  of  the  law  ;  for  all 
that  the  Crown  were  bound  to  shew  upon  this  information  was,  that  the  goods  were 
entered  for  exportation,  l)eing  of  less  value  than  the  amount  of  the  drawback,  and  if 
that  were  established,  the  time  of  entry  is  unimportant,  so  that  it  was  before  the 
tiling  of  the  information  ;  for  the  act  declares  the  goods  to  be  actually  forfeited  by 
the  act  of  entering  them,  and  whether  they  were  seized  at  that  time,  or  at  any  other 
time,  is  pei'fcctly  immaterial. 

[644]  IJnt  although  it  is  unimportant,  in  that  view  of  the  ease,  when  the  goods 
were  entered,  so  that  thev  were  entered  before  the  filing  of  the  information,  yet  this 
information  maybe  read,  rejecting  the  words  "l)efore  the  3nth  of  August,"  which, 
undoubtedly,  is  a  clumsj'  mode  of  stating  that  it  was  "before  the  seizure,"  and  it 
would  have  been  better  to  have  said  "before  the  filing  of  the  information  and  before 
the  seizure,"  instead  of  naming  an  exact  day,  which  would  be  (pu'tc  sutlieient  to  entitle 
the  Crown  to  the  goods.  But  suppose  the  words  "  before  the  .30th  of  August "  bo 
left  out,  there  is  a  perfect  title  shewn  on  the  information  to  seize  the  goods.  It 
should  be  read  thus  :  that  the  seizing  officer,  "after  the  passing  of  the  act  and  before 
the  filing  of  the  information,  to  wit,  on  the  30th  of  August,  at  &c.,  did  seize  and 
arrest,  to  the  use  of  her  Majestj',  as  forfeited,  a  large  quantity,  to  wit,  1070  gallons 
of  foreign  wines,  for  that,"  (this  is  the  cause  of  the  seizure),  "before  the  filing  of 
the  information,  to  wit,  on  the  20th  of  August,"  (thereby  omitting  the  words 
"before  the  30th  of  August"  altogethei'),  T.  Seholefield  entered  for  exportation  the 
said  large  quantity  of  foreign  wines,  &c.,  and  so  on.  Now  that  makes  it  perfectly 
consistent  with  the  facts  of  the  case,  and  shews  upon  the  record  a  perfect  title  iii  the 
Crown  to  hold  the  goods  ;  and  it  is  clear,  that,  if  those  words  are  mere  matter  of 
description,  and  it  is  not  absolutely  necessary  for  the  support  of  the  title  of  the  Crown 
to  prove  them,  then  they  may  be  rejected,  the  rule  being,  that  allegations  which  are 
mere  matters  of  description,  and  are  not  essential  to  the  title  of  the  party,  may  be 
rejected  as  surplusage  :  Peppin  v.  Solorivim  (-5  T.  R.  496),  Johm^tmi's  and  I'i/i''s  cases 
(East's  P.  C.  785,  786),  Bex  v.  Minfoii  (id.  1081).  The  rule  is  laid  down  in  1  Starkie 
on  Ev.  436,  where  all  the  authorities  are  collected,  and  the  author  takes  a  distinction 
between  matters  which  are  pertinent,  and  matters  of  description  or  imper-[645]-tinent, 
and  which  may  be  rejected.  The  leading  cases  upon  that  subject  are  Hoar  v.  Mill 
(4  M.  &  Selw.  474)  and  Brutow  v.  IVright  (2  Dong.  665),  where  the  distinction  is 
drawn  between  matter  that  is  pertinent,  which  is  correctly  stated,  and  that  which  is 
impertinent,  and  may  be  struck  out.  Maiden  v.  Bartlett  (Parker,  105)  establishes  the 
same  distinction  [Parke,  B.  The  que.stion  is,  whether  the  count  is  good  without 
it]  That  is  the  only  question.  This  doctrine  is  so  familiar  that  it  is  unnecessary  to 
cite  cases  in  support  of  it. 

But,  as  regards  the  old  course  in  this  court,  the  information  never  stated  the  day 
when  the  seizure  took  place  at  all.  In  a  book  intitled  "The  Modern  Practice  of  the 
Exchequer,"  published  in  1737,  there  is  an  information  in  respect  of  certain  goods 
which  had  been  .seized  on  account  of  the  duties  not  being  paid.  It  very  much  resembles 
the  present,  being  an  information  in  rem,  as  this  is.  At  that  time  it  was  a  qui  tarn 
proceeding  :  it  is  only  recently  that  the  Crown  initiates  the  proceeding.  In  the  forms 
there  given  no  date  at  all  is  stated  ;  it  is  merely  said,  that  "  between  a  certain  day, 
to  wit^  the  23rd  of  October,  and  the  day  of  filing  the  information,  the  officers  seized 
certain  goods,  for  that,  within  the  time  aforesaid,"  that  is,  between  the  intervals  before 
named,  "these  goods  had  been  brought  to  the  port,  the  duties  not  being  paid."  All 
the  forms  there  given  are  in  the  same  terms  :  none  of  them  mention  any  exact  date 
of  seizure,  or  when  the  cause  of  forfeiture  accrued  to  the  Crown  ;  they  merely  say, 
that  "between  the  day  of  the  passing  of  the  act  and  the  day  of  seizure"  they  were 
seized.  But  here  the  infoi'mation  does  state  the  actual  day,  and  though  it  has  intro- 
duced the  words  "  before  the  30th  of  August,"  which  means  before  the  seizure,  that 
may  be  altogether  rejected  ;  and  if  you  do  reject  these  words,  then  the  allegation  will 
be,  that,  before  the  filing  of  the  information,  the  goods  were  entered  for  drawback, 
and  that  afterwards  [646]  they  were  examined  and  found  of  less  v.ilue  than  the  amount 
of  the  drawback,  which  gives  the  Crown  a  perfect  title.  The  point  in  dispute  is, 
whether  the  goods  are  or  are  not  forfeited. 

But  the  second  count  does  not  state  more  than  the  dry  right  which  the  sUitute 
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gives.  It  sjiys,  that,  before  the  day  of  filing  the  information,  and  before  the  30th  of 
August,  (which  clearly  may  be  struck  out),  "to  wit,  on  the  ^Oth  of  August,  to  wit, 
at  l{;itcliH',  the  said  wines  were  entered  for  drawback,  being  then  and  there  of  less 
value  than  the  amount  of  the  drawback."  That  being  so,  the  Court  cannot  amove 
the  hands  of  the  Crown  from  the  goods,  because  it  has  been  found  (and  it  is  perfectly 
unimportant  whether  it  was  before  or  after  the  30th  of  August,  or  at  whatever  period 
it  was)  that  these  particular  wines  were  entered,  being  of  less  value  than  the  amount 
of  the  drawback.  If  judgment  were  given  by  the  Court  in  favour  of  the  defendant, 
the  consequence  would  be,  that,  although  it  appeared,  upon  this  second  count,  that 
these  wines  were  entered  before  the  filing  of  the  information,  being  of  less  value  than 
the  amount  of  the  drawback,  a  writ  of  amoveas  manus  would  be  issued  upon  that 
judgment;  and  the  Court  would  be  pronouncing  that  the  Crown  was  not  entitled  to 
the  goods,  though  the  act  of  Parliament  says  that  the  Crown  is  entitled  to  them. 

Erie  and  Warren,  in  support  of  the  rule.  It  is  admitted  that  matters  of  description 
are  required  to  be  proved  only  when  they  are  upon  an  important  and  material  fact: 
but  it  is  submitted  that  the  allegation  in  question  comes  within  that  rule,  and  that 
the  Crown  was  bound  to  prove  it  as  laid.  And  it  is  also  submitted  that  the  counsel 
for  the  Crown  are  wrong  in  stating  that  they  are  entitled  to  judgment  upon  this 
information,  if  they  shew  a  cause  of  forfeiture  existing  at  any  time  prior  to  the  filing 
of  the  information.  The  Crown  are  bound  to  shew  a  cause  of  forfeiture  prior  [647] 
to  the  seizure.  A  cause  of  forfeiture  arising  after  the  seizure  will  not  entitle  the 
Crown  to  maintain  that  seizure  ;  and  the  point  upon  this  information  is,  whether,  at 
the  time  of  the  seizure,  the  Crown  was  justified  in  taking  the  goods  into  its  possession. 
As  to  the  difficulty  about  the  judgment  of  amoveas  manus,  restoring  the  forfeited 
goods  to  the  claimant,  if  there  was  such  a  judgment  upon  this  information,  on  account 
of  the  cause  of  forfeiture  being  alleged  to  have  arisen  before  the  30th  of  August,  before 
that  judgment  could  be  brought  down  to  the  Queen's  warehouse,  and  the  goods  taken 
away,  they  might  be  seized  again  and  kept  by  the  officers  of  the  Crown,  and  that 
seizure  might  be  maintained  by  alleging  a  forfeiture  prior  to  the  act  of  seizure  ;  and,' 
therefore,  although  there  should  be  a  judgment  in  the  defendant's  favour  upon  this 
point,  he  would  not  be  able  to  get  his  goods  back  again. 

The  introductory  averment  in  the  first  count,  relating  to  the  seizure,  is  just  as 
applicable  to  the  second  and  third  counts  as  it  is  to  the  first.  [Parke,  B.  It  is  the 
preamble  to  all  the  three  counts,  no  doubt.]  It  is ;  and  therefore  it  is  to  be  read  as 
if  it  was  inserted  in  each.  The  preamble  is,  that  the  officers,  on  the  30th  of  August, 
seized  certain  goods,  for  that  there  was  a  complete  cause  of  forfeiture  before  the  30th 
of  August,  in  the  manner  therein  mentioned.  The  question,  therefore,  may  be  tried 
upon  the  first  count,  as  well  as  upon  the  second  and  third  counts.  The  right  of  the 
Crown,  at  the  time  the  goods  are  taken  from  the  real  owner,  is  the  material  point  to 
be  inquired  into,  and  it  is  essential,  when  the  Crown  comes  to  maintain  its  right,  that 
it  should  allege  some  valid  and  sufficient  ground  of  forfeiture.  That  is  the  material 
allegation,  with  which  the  Crown  has  in  this  case  mixed  up  an  item  of  description 
perfectly  inseparable  from  it.  There  is  no  doubt  it  would  have  l>een  a  perfectly  good 
count,  if  it  had  alleged  a  forfeiture  before  seizure  ;  but  it  is  submitted  that  the 
in[648]  formation  would  be  bad  upon  the  face  of  it,  if  it  did  not  shew  that  the  cause 
of  forfeiture  was  before  the  seizure.  Here  the  cause  of  forfeiture  was  on  the  30th  of 
August,  and  the  information  alleges  that  it  was  before  the  30th  of  August.  [Parke,  B. 
If  you  strike  your  pen  through  the  words  "before  the  30th  of  August,"  you  have  a 
perfectly  good  count,  even  supposing  it  necessary  to  allege  the  seizure  and  the  for- 
feiture. Lord  Abinger,  C.  B.  The  words  "  before  the  30th  of  August  "are  quite 
immaterial.]  The  defendant's  point  is,  that  it  is  necessary  that  it  should  be  alleged 
that  there  was  a  forfeiture  before  the  seizure.  If  that  is  unnecessary,  the  defendant's 
point  fails ;  but  it  is  submitted  that  it  is  necessary,  and  that  he  is  therefore  entitled 
to  the  judgment  of  the  Court.  If  you  strike  out  the  words  "before  the  30th  of 
August,"  the  only  date  then  being  "  before  the  bill  was  filed,"  and  there  being  no 
statement  of  when  the  act  was  done,  it  would  stand  thus— a  seizure  on  the  30th  of 
August,  a  cause  of  forfeiture  before  the  day  of  filing  the  information,— which,  it  is 
submitted,  would  be  demurrable.  [Parke,  B.  It  comes  to  the  question,  whether  it 
is  essential  that  the  goods  should  be  shewn,  upon  the  face  of  the  information,  to  have 
been  seized  for  a  cause  of  forfeiture  before  the  seizure,  or  whether  it  is  enough  to  shew, 
that,  at  the  time  of  the  filing  of  the  information,  the  goods  had  been  forfeited,  when- 
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ever  seized.]  The  defendant's  jirgument  comes  to  th.it.  If  the  cjinso  of  forfeiture  is 
essential  to  have  been  alleged  before  the  seizure,  then  this  infoi-mation  has  alleged  tho 
cause  of  forfeiture  to  have  been  befoie  the  30th  of  August.  If  the  30th  of  August  be 
struck  out,  then  it  would  not  appear  that  there  was  a  cause  of  forfeiture  before  the 
seizure.  [Lord  Abinger,  C.  B.  Yes  ;  because  it  appears  that  the  goods  were  forfeited 
before  the  2nd  November:  the  cause  of  forfeiture  is  suited  to  lie  on  the  iOth  of 
August.]  But  if  you  strike  out  the  day  for  the  seizure,  you  must  strike  out  the  day 
for  the  cause  of  forfeiture  also ;  because,  if  it  be  immaterial  for  one  fact,  it  is  for  the 
other.  If  those  [649]  dates  l)e  struck  out,  there  is  an  allegation  of  seizure  without 
the  date  of  the  forfeiture,  and  it  may  be  fciken  to  have  been  before  the  forfeiture. 
The  seizure  may  have  been  on  the  31st  of  October,  and  the  entry  for  drawback  and 
cause  of  forfeiture  on  the  1st  of  November  ;  and  upon  such  a  state  of  facts  the  defen- 
dant would  be  entitled  to  judgment.  [Lord  Abinger,  C.  B.  But  this  information 
does  not  state  that ;  it  states  that  the  officers  entered  for  the  purpose  of  making  an 
examination,  and  that,  upon  such  examination,  they  found  the  wines  were  entered 
contrarj'  to  law,  whereby  they  became  forfeited  ;  that  forfeiture  they  allege  to  bo 
after  the  entry.]  All  that  may  have  taken  place  after  the  seizure.  [Parke,  B.  You 
.say  there  is  no  allegation  that  the  cause  of  forfeiture  arose  before  the  seizure,  except 
"  the  30th  of  August ; "  if  you  treat  that  as  material,  where  is  the  allegation  that  the 
forfeiture  took  place  before  the  seizure  '  and  if  it  is  averred  that  it  took  place  before, 
then  it  must  be  proved  ;  if  you  strike  out  that  allegation,  then  the  priority  of  the 
forfeiture  to  the  seizure  is  not  alleged.] 

Wilde  (absente  Jervis)  replied.  It  is  sufficiently  alleged  on  the  face  of  this 
information  that  the  forfeiture  took  place  before  the  seizure.  The  information  states, 
(leaving  out  the  w'ords  "before  the  30th  of  August,"  which  it  is  clear  are  immaterial), 
that  the  officers  of  customs,  on  a  certain  day,  whether  the  30th  of  August  or  any 
other,  is  immaterial,  seized  certain  goods  as  forfeited,  and  that,  befta-e  the  day  of  filing 
the  information,  Scholefield  made  an  entry,  and  that,  after  that  entry  was  made,  the 
officers  of  customs  made  an  examination,  and  found  upon  that  examination  the  cause 
of  forfeiture,  that  is,  thej'  found  the  goods  were  of  less  value  than  the  amount  of 
drawback  claimed,  whereby  they  became  forfeited.  The  statement,  therefore,  of  tho 
ground  of  forfeiture  is,  that,  upon  exanii-[650]-nation,  the  goods  wcie  found  of  less 
value  than  the  drawback.  The  fact  that  is  supposed  to  make  them  become  forfeited 
is  the  fact  of  their  being  entered  for  drawback,  being  of  less  value  than  the  drawl)ack. 
All  that  is  stated  in  the  first  part  is,  that  the  officers  considered  them  as  forfeited, 
and  seized  them  as  such  ;  and  that,  after  the  examination,  which  took  place  after 
the  entr\',  they  found  them  to  be  forfeited  :  the  examination  must  necessarily  be  after 
the  seizure.  [Alderson,  B.  No;  they  might  have  entered  and  examined,  and  then 
seized.]  It  is  stated  that  they  seized  the  goods  as  forfeited  for  a  certain  cause  ;  then 
that  cause  must  have  been  in  existence  at  that  time.  If  the  custom-house  officers 
seized  them  on  a  certain  day,  on  a  particular  ground,  that  is  a  statement  that  that 
ground  arose  before  ;  they  could  not  seize  them  on  the  30th  of  August  as  forfeited,  if 
that  forfeitui-e  arose  afterwards,  that  would  not  be  a  cause  existing  at  the  time.  If  they 
seized  them  for  a  certain  cause,  that  must  have  happened.  If  you  suppose  them  to 
have  been  seized  on  one  day,  and  forfeited  on  a  day  subsequent,  the  statement  that 
they  were  seized  on  that  day,  on  account  of  certain  causes  of  forfeiture  which  did  not 
occur  till  afterwards,  would  be  repugnant  and  insensible.  In  the  old  forms  it  is 
alleged  in  this  way— that,  after  a  certain  day,  before  the  filing  of  the  information,  the 
officers  seized,  and  that,  within  the  time  aforesaid,  the  goods  were  forfeited  Now 
there  there  is  no  allegation  whatever  that  the  forfeiture  took  place  before  the  seizure, 
but  both  are  alleged  "to  be  between  a  certain  day  and  the  filing  of  the  information. 
The  plea  here  is,  "  that  the  goods  did  not  become,  nor  arc  they,  forfeited  for  the  causes 
alleged."  The  issue  to  be  tried  is,  whether  the  goods  are  foifeited  ;  the  plea  does  not 
traverse  the  time  of  the  forfeiture.  If  it  had,  it  would  not  be  a  good  answer,  supposing 
they  were  forfeited  previously  to  the  infoi'mation.  If  there  is  any  cause  of  forfeiture 
shewn  upon  the  informa-[65i]-tion  and  found  by  the  jury,  that  is  sufficient  to  entitle 
the  Crown  to  pray  the  Court  that  the  goods  should  remain  forfeited. 

It  has  been  .said  that  the  goods  may  be  seized  again  ;  but  it  is  su))mitte(l,  tiiat  if 
the  defendant  is  entitled  to  judgment  upon  this  plea,  that  they  are  not  forfeited,  tho 
resu'it  would  be  that  that  judgment  would  be  binding  against  all  the  world,  .uid  would 
put  an  end  to  the  question  "whether  they  were  foi-feited  or  not.     A  judgment  pro- 


1300  THE    ATTORNEY-GENERAL   ?'.  CLERC  12M.  &W.  652. 

nonnced  ujioii  an  infoiniatioii  in  rem  is  conclusive ;  and,  if  in  favour  of  the  defendant, 
it  would  l)c  that  the  goods  are  to  he  delivered  back  to  the  defendant,  on  the  ground 
that  they  are  not  forfeited. 

If  the  averment  is  material,  that  they  vi'ere  forfeited  before  they  were  seized,  it 
is  abundantlv  averred  ;  hut,  supposing  it  is  not  sufficiently  averred,  it  is  submitted 
there  is  no  "necessity  for  such  an  averment  It  no  doubt  is  necessary  to  pi'ove  a 
seizure,  to  shew  that  the  Crown  is  in  possession  of  the  goods  ;  but  it  is  not  necessary 
to  prove  that  this  cause  of  forfeiture  arose  before  the  seizure  ;  because,  if  the  defen- 
dant pleaded  that  the  goods  were  not  forfeited  at  the  time  of  seizure,  (supposing  that 
to  be  a  good  plea),  and  it  were  found  for  him,  he  would  be  entitled  to  a  judgment 
which  would  be  conclusive  against  the  Crown,  and  he  would  be  entitled  to  have  the 
goods  delivered  liack  to  him,  though  the  Crown  shewed  that  they  were  forfeited  at 
the  time  the  information  was  filed. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

P.VRKE,  B.  The  case  of  The  Attorney-General  v.  Loxds  C'lerc,  which  was  tried  before 
me  at  the  sittings  after  last  term,  arose  on  an  information  for  seizure  by  the  Attorney- 
General  on  behalf  of  the  Crown,  which  gives  the  Court  to  understand  and  be  informed, 
that  certain  officers  of  the  customs,  naming  them,  after  the  9th  of  July,  1842,  which 
[652]  was  the  date  of  the  act  of  Parliament  under  which  the  forfeiture  was  incurred, 
and  before  the  day  of  e.xhibiting  this  information,  to  wit,  on  the  30th  of  August,  1842, 
did  seize  and  arrest,  to  the  use  of  her  Majesty,  as  forfeited,  a  large  quantity  of  foreign 
wine,  with  the  casks  containing  it,  for  that,  before  the  day  of  exhibiting  this  informa- 
tion, and  before  the  30th  of  August,  1842,  namely,  on  the  20th  August,  1842,  one 
Thomas  Scholefield  entered  for  exportation  from  Great  Britain  to  parts  beyond  the 
seas,  a  large  quantit}'  of  foreign  wine,  and  that  he  then  and  there  entered  the  same 
for  drawback,  with  the  intent  of  obtaining  the  amount  of  drawback  payable  and  allow- 
able by  law  in  respect  of  goods,  wares,  and  merchandizes  of  the  denomination  entered 
for  exportation  and  for  drawback,  as  aforesaid  ;  that  at  this  time  the  goods  were  not 
worth  the  drawback;  and  then  it  goes  on  to  aver,  that,  after  the  said  entry  of  the 
said  wines,  and  before  the  2nd  of  November,  and  also  before  the  .said  30th  day  of 
August,  namely,  on  the  day  and  year  last  aforesaid,  the  said  officers  of  customs 
examined  the  said  wines  so  entered  as  aforesaid,  to  see  if  they  were  of  the  value  by 
law  required  on  drawback  ;  and  the  said  officers,  being  the  proper  officers  in  that 
behalf,  found  the  said  wines  were  of  less  value  than  the  amount  of  drawback  payable 
and  allowable  by  law  in  respect  of  the  goods,  wares,  and  merchandize  of  the  denomina- 
tion under  which  the  said  wines  were  entered  as  aforesaid,  contrary  to  the  form  of 
the  statute  in  that  case  made  and  provided,  whereby  and  by  force  of  the  statute,  the 
said  wines  and  the  said  casks  containing  the  same  were  forfeited.  There  were  also 
second  and  third  counts.  Then  there  was  the  usual  prayer  of  an  information  : — "  The 
Attorney-General,  on  behalf  of  her  Majesty,  prays  for  the  consideration  of  the  Court 
on  the  premises,  and  that  the  said  wines,  together  with  the  casks  containing  the  same, 
may,  for  the  reasons  aforesaid,  remain  forfeited." 

On  the  trial,  it  appeared  that  the  entry  of  the  wines  for  [653]  exportation,  and  the 
seizure  by  the  officer  in  consequence  of  the  entry,  took  place  on  the  30th  of  August, 
the  information  aveiring  that  both  the  entry  and  the  seizure  took  place  before  the 
30th  of  August,  and  there  was  an  objection  that  there  was  a  variance  from  the  informa- 
tion.    That  point  I  reserved  for  the  consideration  of  the  Court. 

The  case  was  fully  argued,  and  it  was  admitted,  that  if  the  information  would 
be  good,  provided  the  words  "to  wit,  on  the  30th  day  of  August,  1842,"  could  be 
struck  out  from  the  parts  of  the  information  in  which  they  occur,  in  that  case  the 
Crown  was  entitled  to  a  verdict ;  but  it  was  argued  that  they  could  not,  and  it  was 
said  to  be  necessary,  in  an  information  of  this  kind,  to  aver  that  the  cause  of  forfeiture 
took  place  before  the  seizure.  And  if  it  had  been  necessary  in  an  information  to 
put  that  averment  distinctly,  that  they  were  seized,  and  to  aver  that  the  cause  of 
forfeiture  occurred  before  the  seizure,  then  the  Court  would  be  of  opinion  that  this 
information  was  not  supported  by  the  evidence,  because  theie  is  no  direct  allegation 
upon  the  face  of  it  that  the  goods  were  forfeited  by  the  entry  before  the  seizure,  in 
so  many  words ;  but  it  is  only  that  they  were  seized  before  the  30th  of  August,  and 
forfeited  before  the  30th  of  August,  and  the  infoimation  on  the  face  of  it  would 
have  been  good,  because  the  30th  of  August  might  have  been  deemed  to  be  material : 
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it  would  have  been  neeessaiy,  on  that  supposition,  upon  tho  trial,  to  prove  that  the 
seizure  and  foifeiture  both  took  place  before  the  'Mlh  of  August.  However,  the  Court 
are  of  opinion,  that  it  is  not  necessary  to  make  a  direct  allegation  in  the  information 
that  the  cause  of  forfeiture  took  place  before  the  seizure,  and  they  have  come  to  that 
conclusion  from  an  examination  of  the  luimerous  precedents  on  this  subject,  in  which 
it  is  stated  it  never  is  the  practice  to  make  such  avei'ments.  That  is  verified  by  an 
examination  into  an  old  book  with  which  I  have  been  furnished, (r/)  [654]  which 
contains  forty-tivo  informations  under  the  penal  statutes,  and  there  is  not  one  in  which 
it  is  averred  in  direct  terms  that  the  forfeiture  took  place  before  the  cause  of 
seizure  ;  in  almost  all  of  them,  except  with  regard  to  two,  the  mode  of  making  the 
allegation  is,  that,  upon  a  certain  day  after  a  given  day,  and  before  the  day  of  the 
filing  of  the  information,  certain  officers  seized  certain  goods  pro  eo  quod,  that  is, 
the  cause  of  seizure,  for  that  within  the  time  aforesaid,  not  averring  it  was  before  the 
cause  of  seizure,  the  ofTence  had  been  committed. 

That  being  the  universal  course  of  the  precedents  with  regard  to  these  informations, 
we  think  we  are  not  called  upon  to  depart  from  it.  And  such  being  the  course  of 
procedui'e,  this  information  is  sufficient,  supposing  we  were  to  strike  out  of  it  the 
allegation  that  the  cause  of  seizure  was  before  the  30th  of  August :  those  words  might 
be  omitted,  and  the  information  would  be  quite  sufficient,  according  to  the  course  of 
the  precedents.  We  think,  therefore,  the  rule  ought  to  be  discharged.  The  reason  why 
this  allegation  is  omitted  in  the  precedents  may  be,  either  that  the  allegation  that  the 
seizure  took  place  pro  eo  quod,  because  there  had  been  a  forfeiture,  necessarily  implies 
that  the  forfeiture  was  befoi'e  the  seizure,  or  it  may  be  that,  in  order  to  justify  the 
seizure  under  the  condemnation  of  the  goods  to  the  Crown,  it  was  not  necessary  that 
the  forfeiture  should  take  place  before  the  seizure  :  it  may  be  on  c'ther  one  oi'  the 
other  of  these  grounds  that  the  usual  forms  in  these  cases  may  be  supported.  In 
either  view  of  the  case,  this  infoi'mation  would  be  good.  It  seems,  therefore,  to  the 
Court,  that  the  rule  ought  to  be  discharged. 

Rule  discharged. 

[655]  Steward,  Public  Officer,  &c.  v.  Dunn,  Public  Officer,  &c.  Exch.  of  Pleas. 
Feb.  8,  1841. — The  office  of  public  registered  officer  of  a  banking  co-partnership 
not  being  an  annual  office,  a  person  once  appointed  to  such  an  office  is  piesumed 
to  contiiujo  in  it  until  the  contrary  be  shewn  ;  and  therefore  a  return  made  to  the 
Stamp  Office  in  March,  1841,  verified  by  affidavit,  stating  a  person  to  be  a  public 
officer  of  I  he  company,  was  held  to  be  evidence  of  his  being  so  in  November, 
1842. — A  copy  of  such  return,  certified  by  a  commissioner  of  stamps,  under  the 
6th  section  of  7  Geo.  4,  c.  46,  is  evidence  of  the  facts  stated  in  it,  and  it  is 
not  necessary  to  prove  that  the  affidavit  annexed  to  the  return  was  made  by  the 
public  officer. — A  deed  constituting  a  banking  co-partnership  contained  a  stipula- 
tion, that,  if  any  of  the  public  officers  should  become  bankrupt,  be  should  be 
disqualified,  and  his  office  become  vacant: — Held,  that  the  true  construction  of 
the  clause  was,  not  that  the  party  should  cease  to  be  a  public  officer  absolutely, 
but  at  the  election  of  the  company. 

[S.  C.  1  D.  &  L,  642 ,  13  L.  J.  Ex.  324  ;  8  Jur.  218.     See  1 1  M.  &  W.  63.] 

This  was  an  action  by  the  East  of  England  Bank,  for  money  lent,  ifec.  against  the 
defendant  as  registered  puljlic  officer  of  the  Southern  District  Banking  Company. 
The  defendant  pleaded  (amongst  other  pleas)  that  he  was  not  public  officer,  as  alleged. 

At  the  trial,  before  Gurney,  B.,  at  the  London  Sittings  after  last  Michaelmas 
Term,  the  plaintiff'  for  the  purpose  of  proving  that  the  defendant  was  the  registered 
public  officer  of  the  company,  gave  in  evidence  a  certified  copy  of  the  return  filed 
at  the  Stamp  Office  in  March,  1841,  in  puisuance  of  the  provisions  of  the  4th 
section  of  7  Geo.  4,  c.  46.  The  return  set  forth  the  names  of  William  Dunn  and 
Harvey  Graham,  who  were  described  as  public  officers  of  the  companj^ ;  and  the  name 
of  William  Dunn  appeared  also  as  a  member  and  director  of  the  company.  The 
affidavit  verifying  the  return  purported  to  be  made  by  William  Dunn,  who  therein 
described  himself  as  a  member  and  director  of  the  company.     It  was  objected,  on 

(a)  The  Modern  Practice  of  the  Exchequer,  published  in  1737. 
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behalf  of  the  defendant,  first,  that  the  evidence  of  the  return  filed  at  the  Stamp  Office 
was  insufficient,  inasmuch  us  the  affidavit  of  its  verification  was  required  by  the 
stat\ite  to  1)0  made  by  the  secretary  or  pulilie  registered  officei-  of  the  company  ; 
secondly,  that  it  ought  to  have  been  shewn  that  the  return  was  filed  between  the 
28th  of' February  and  the  25th  of  March.  In  support  of  the  above  plea,  the  defendant 
gave  in  evidence  the  deed  constituting  the  co-partnership,  which  contained  a  proviso, 
that  if  any  public  registered  officer  of  the  company  should  become  bankrupt  or  insolvent, 
or  oflcr  to  compound  for  his  debts,  he  should  thereby  be  disqualified,  and  his  office 
become  vacaT't.  It  was  then  proved,  that  the  [656]  defendant  Dinin  had  become 
bankrupt  before  the  present  action  was  brought;  but  it  appeared  that  he  had  never- 
theless contiinied  to  act  as  public  officer,  and  had  been  so  treated  by  the  directors 
and  members  of  the  co-partnership.  It  also  appeared  that  two  of  the  partners  in  the 
defendant's  company  were  likewise  members  of  the  plaintift"'s  company.  A  verdict  was 
found  for  the  plaintiff',  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
verdict  for  him. 

Thesiger  having,  in  Hilary  Term,  obtained  a  rule  either  to  enter  a  verdict  for  the 
defendant,  or  for  a  new  trial,  on  the  ground  that  the  return  filed  at  the  Stamp  Office 
was  iiiadraissilile  to  shew  that  he  was  the  public  officer  of  the  company  at  the  time  it 
was  sought  to  prove  him  to  have  l)een  so ; 

Erie  and  Butt  now  shewed  cause.  The  first  objection  is,  that  there  was  no 
sufficient  evidence  of  the  defendant  f  )unn  being  the  public  officer  of  the  company  at  the 
time  of  the  action  brought ;  but  the  return  which  was  put  in,  and  which  was  made  at  the 
Stamp  Office  in  Marcli,  1841,  pursuant  to  the  provisions  of  7  Geo.  4,  e.  46,  was  sufficient 
evidence  of  that  fact.  By  the  4th  section  of  that  statute,  it  is  enacted,  (inter  alia), 
"  that  before  the  corporation  or  co-partnership  shall  begin  to  issue  notes,  an  account  or 
return  shall  be  made  in  the  form  in  Schedule  (A.),  setting  forth  the  names  and  place 
of  abode  of  two  or  more  per.sons,  being  members  of  such  corporation  or  co-partnership, 
and  being  resident  in  England,  who  shall  have  been  appointed  public  officer  of  such 
corporation  or  co-partnei'ship,  together  with  the  title  of  office,  or  other  description  of 
every  such  public  officer  respectiveh',  in  the  name  of  any  one  of  whom  such  corpora- 
tion shall  sue  or  be  sued,  as  hereinafter  provided."  And  the  5th  section  provides,  that 
such  account  or  return  "  shall  be  made  out  by  the  secretary  or  other  person,  being  one 
of  the  public  officers  appointed  as  aforesaid,  and  shall  be  [657]  verified  by  the  oath 
of  such  secreta7-y  or  other  public  officer,  taken  before  any  justice  of  the  peace  ;  and  that 
such  return  shall,  between  the  28th  day  of  Februaiy  and  the  2oth  day  of  March  in 
everv  year  after  such  corporation  or  co-partnership  shall  be  formed,  be,  in  like  manner, 
delivered  by  such  secretary  or  other  public  officer  as  aforesaid  to  the  commissioners 
of  stamps,  to  be  filed  and  kept  in  the  manner  and  for  the  purposes  hereinafter 
mentioned."  Then,  by  the  6th  section,  it  is  enacted,  "that  a  copy  of  any  such  account 
or  return,  so  filed  or  kept  and  registered  as  by  this  act  is  directed,  and  which  copy 
shall  be  certified  to  be  a  true  copy  under  the  hand  or  hands  of  one  or  more  of  the 
commissioners  of  stamps  for  the  time  being,  upon  proof  made  that  such  account  has 
been  signed  with  the  handwriting  of  the  person  or  persons  making  the  same,  and 
whom  it  shall  not  be  necessary  to  prove  to  be  a  commissioner  or  commissioners,  shall, 
in  all  proceedings,  civil  or  criminal,  and  in  all  cases  whatsoever,  be  leceived  in  evidence 
as  proof  of  the  appointment  and  authority  of  the  public  officers  named  in  such  account 
or  return."  Now,  there  may  be  .some  ambiguity  about  the  meaning  of  the  words  in 
the  5th  section,  "any  other  person,  being  one  of  the  public  officers;"  but  if  it  be 
essential  that  the  return  should  be  made  by  one  of  the  registered  public  officers  or 
the  secretary,  in  this  case  Dunn  was  the  public  officer  at  the  time,  and  made  this 
return  ;  and  it  is,  therefore,  ample  evidence  of  the  fact  stated  in  it ;  and  even  if  the 
return  be  made  with  informality,  so  as  to  lose  its  effect  as  a  valid  return,  still  it  is 
admissible  as  an  act  done,  although  it  may  not  operate  as  proof  of  the  facts  stated  in 
it.  The  only  objection  is  to  the  affidavit,  in  which  the  defendant  describes  himself 
as  a  member  and  director  only,  but  if  that  be  any  objection,  the  aflidavit  is  no  part 
of  the  return. 

The  second  question  is  as  to  entering  a  verdict  for  the  defendant  on  the  fourth 
issue,  that  he  was  not  public  officer  as  alleged  ;  and  that  depends  upon  the  evidence. 
It  was  [658]  proved  that  in  November  1841  a  fiat  in  bankruptcy  was  issued  against 
Dunn,  the  defendant,  and  the  ground  of  objection  is  not  that  he  had  ceased  to  be 
public  officer  de  facto,  but  that,  by  the  140th  clause  of  the  deed  under  which  the 
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company  was  constituted,  if  a  person  becomes  bankrupt,  he  thereby  becomes  dis- 
qualified, and  his  office  becomes  vacant.  But  that  is  a  mere  private  stipuhition 
amongst  themselves,  and  it  is  optional  with  the  parties  to  act  upon  it  or  not,  as  they 
like,  and  they  might  renounce  the  benefit  of  the  covenant  in  that  respect,  and  continue 
him  as  the  public  ofHeer.  The  Southern  District  Bank  had  jiower  to  do  this,  they 
have  done  it,  and  the  defendant  has  continued  to  perform  the  duties  of  public  officer. 
And  if  the  company  hold  him  out  to  the  world  as  public  officer,  he  must  be  taken 
to  be  so  as  against  parties  dealing  with  the  firm  :  S/i'mml  v.  (irmves  (10  M.  &  W.  71 1). 
[Parke,  B.  There  was  no  proof,  I  suppose,  that  the  two  persons,  who  were  partners 
of  both  companies,  had  any  knowledge  in  fact  that  Dunn  had  become  l^ankrupt.  The 
stipulation  in  the  covenant  is  merely,  that  his  place  becomes  vacant  without  vote  ; 
but,  unless  the  company  appoint  another  person  in  his  place,  he  continues  in  the  office. 
The  company  are  bound  to  have  a  public  officer,  that  the  public  may  have  an  oppor- 
tunity of  suing  the  company  through  him.]  There  was  no  proof  of  any  actual 
knowledge,  and  the  stat.  of  1  &  2  Vict.  c.  96,  s.  I,  is  applicable  to  prevent  any 
presumed  knowledge  in  some  particular  members  of  the  company  from  interfering 
with  the  rights  of  the  public  in  suing  the  public  officer.  Where  an  act  gives  a  statut- 
able liability  against  a  company,  through  its  public  officer,  it  would  be  entirely 
contrary  to  its  policy  to  allow  that  they  should  have  a  secret  rule  amongst  themselves, 
that  he  should  cease  to  be  such,  if  a  particular  event,  such  as  his  bankiuptcy  or 
insolvency,  occurred.  He  clearly  continues  to  [659]  be  public  officer  as  respects  the 
public,  until  he  is  displaced  by  the  appointment  of  another  person  to  the  office  : 
Armitagc  v.  Hainer  (3  B.  &  Ad.  793).  Here  no  appointment  of  any  other  person  had 
taken  place,  but  the  defendant  continued  to  perform  the  duties  of  public  officer. 

Ogle  (Thesiger  with  him),  in  suppoit  of  the  rule.  First,  it  is  clear,  from  the  4th 
and  5th  sections  of  the  act,  that  the  legislature  intended,  that,  before  the  banking 
co-partnership  began  to  issue  l)ills,  &c.  they  should  make  a  return  of  the  names  of  the 
members  of  the  co-partnership  and  of  the  public  officers,  in  the  form  given  in  schedule 
(A.) ;  which  return  should  be  verified  by  the  oath  of  the  secretary  or  public  officers 
making  it.  And  to  avail  themselves  of  the  privileges,  they  must  shew  that  all  the 
requisites  of  the  act  have  been  complied  with.  And  the  Gth  section  provides,  that 
such  return,  certified  as  therein  mentioned,  shall  be  evidence  of  the  appointment  and 
authority  of  the  public  officers.  Then,  in  the  8th  section,  the  legislature  having 
contemplated  that  great  alterations  may  have  taken  place  in  the  membei's  and  officers 
of  the  company,  it  is  provided,  "  that  from  time  to  time,  as  often  as  occasion  shall 
render  it  necessary,  a  further  return  shall  be  made  on  oath,  in  the  manner  l)efore 
directed,  according  to  the  form  in  schedule  (B.),  of  the  names  of  persons  who  may 
have  been  appointed  new  or  additional  officers,  and  also  the  names  of  persons  who  have 
ceased  to  be  members,  and  of  persons  who  shall  have  become  members  either  in 
addition  to,  or  in  the  place  of,  any  former  members ;  and  that  such  further  returns 
shall  be  filed  and  entered  and  registered  at  the  Stamp  Office,  in  the  same  manner 
as  the  original  returns."  And  the  ISth  section  provides,  "that  if  the  co-partnership 
shall  begin  to  issue  bills,  (%c.,  without  having  caused  such  return  to  be  made,  or  shall 
neglect  or  omit  to  cause  such  return  to  be  renewed  yearly  and  every  [660]  year,  such 
co-partnership  so  ofTending  shall,  for  every  week  they  .shall  so  neglect  to  make  out 
such  return,  forfeit  the  sum  of  £500,"  and  so  on.  Now,  that  being  so,  and  this 
return  having  been  made  in  March  1841,  was  it  evidence  of  the  defendant's  being 
public  officer  at  the  time  of  the  commencement  of  the  action,  in  December  1842,  when 
the  writ  was  issued  ?  It  is  apprehended  that  it  clearly  was  not.  [Parke,  B.  If  this 
had  been  an  annual  office,  I  should  have  agreed  to  that  argument ;  but  as  it  is  not, 
as  there  is  proof  of  the  defendant's  original  appointment,  the  presumption  is  that  he 
continued  to  be  public  officer.]  This  is  an  act  entirely  altering  the  rules  of  pleading 
and  of  evidence  ;  and  parties  seeking  to  derive  a  benefit  from  its  provisions  ought  not 
to  go  beyond  it ;  and,  as  the  act  .says  the  return  shall  be  evidence  at  its  date,  it  can 
only  be  evidence  at  that  time  or  dui'ing  that  year  ;  when  the  ne.\'t  year  comes,  another 
return  is  to  be  made,  which  is  then  the  proper  evidence.  It  is  said,  on  the  other 
side,  that  the  return  shews  that,  at  its  date,  the  defendant  was  public  officer.  But 
what  is  there  to  shew  that  it  was  not  made  after  the  commencement  of  the  action  1 
[Parke,  B.  Is  there  no  date  to  it'!]  No,  there  is  not :  and  there  is  nothing  to  shew, 
independently  of  the  affidavit,  that  it  was  made  before  the  commencement  of  the 
action.     [Parke,  B.     You  did  not  take  that  objection  at  the  trial ;  if  you  h;ul,  they 
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misjht  have  proved  it.  The  return  at  the  Stamp  Office  is  not  the  only  admissible 
evidence  of  hi.s  being  the  pnt)lio  ofiicer,  for  it  may  be  proved  aliunde;  Edumrds  v. 
Buclmnan  (3  H.  &  Ad.  7n8).  You  have  now  got  the  retui'n  of  184  I .]  The  defendant's 
counsel  have  called  in  aid  the  jurat  of  the  affidavit,  but  that  cannot  help  the  return. 
[Parke,  H.  The  act  says,  that  the  leturn  shall  be  evidence  of  his  being  the  public 
officer.  If  the  return  is  made  and  filed  at  the  Stamp  Office,  that  is  enough.]  The 
6th  .section  says,  "that  a  copy  of  the  return  so  filed,  under  the  hand  of  one  of  the 
comnn'ssioncrs  of  stamps,  on  proof  of  his  [661]  signature,  shall  be  received  in  evidence 
us  proof  of  the  appointment  and  authoiity  of  the  public  officers  named  in  such  return, 
and  also  of  the  fact,  that  all  per.sons  named  therein  as  members  of  such  corporation 
or  copartnership,  were  members  thereof  at  the  date  of  such  account  or  return." 
Therefore,  the  apf)ointment  and  authority  are  to  be  pioved  by  the  signature  of  the 
commissioner  to  the  return  so  filed  as  the  act  directs  by  sect.  5.  [Parke,  B.  You  say 
it  is  the  return  so  filed.  Your  argument,  if  good  for  anything,  is,  that  they  must  prove 
the  pei'son  to  be  public  officer,  in  order  to  shew  the  return  to  have  been  made  by  him. 
According  to  that,  you  must  prove  more  than  the  retui'n.  But  it  must  be  taken,  that 
the  legislature  intended  that  the  return  should  be  evidence  of  his  being  the  public 
officer,  and  you  must  refer  to  the  affidavit,  otherwise  there  is  no  date.  Gurnej',  B. 
It  is  made  prima  facie  evidence  against  the  companj^,  that  he  is  the  public  officer ;  if 
not,  the  act  would  be  of  no  use  in  that  respect.]  If  he  is  not  describee!  as  public  officer 
in  the  affidavit,  then  there  ought  to  be  evidence  to  shew  aliunde  that  he  was  so. 

Secondly,  it  appears  that  a  fiat  in  bankruptcy  had  issued  against  the  defendant 
before  the  commencement  of  the  action,  and  by  the  140th  clause  in  the  deed  of 
co-partnership,  and  which  was  signed  by  two  persons  who  are  members  of  both 
companies, — both  of  which,  therefore,  are  afl'ected  with  knowledge  of  this  provision, — 
it  is  stipulated,  that  if  any  public  officer  becomes  bankrupt,  (fee,  he  shall  thereby  be 
discjualified,  and  his  ofl:ice  become  vacant.  Therefore,  the  bankruptcy  of  Dunn  had 
the  effect  of  putting  an  end  to  his  office.  [Pai-ke,  B.  Yes,  it  may  be  so,  as  affects  his 
share  of  the  profits,  and  his  power  to  bind  the  firm  inter  se.  Alderson,  B.  But  how 
does  that  affect  his  being  a  public  officer  as  regards  the  public  ?]  By  the  terms  of  the 
act,  the  corporation  or  co-partnership  are  to  appoint  public  officers,  and  by  the  terms 
of  the  deed,  in  case  a  fiat  in  bankruptcy  is  issued  again.st  any  public  officer,  his  office 
thereby  becomes  vacant.  Hei-e  the  parties  had  ceased  to  [662]  trade,  and  could  not 
appoint  a  new  public  officer.  [Alderson,  B.  Is  not  the  existence  of  a  public  officer  de 
facto  sufficient?  Surely  it  is.  Parke,  B.  The  first  question  is,  whether  a  secret 
clause  in  the  deed,  known  to  two  of  the  plaintiffs,  is  evidence  against  the  other 
members  of  the  co-partnership.  But  even  if  they  were  presumed  tohave  knowledge 
of  the  clause  in  the  deed,  they  had  no  knowledge  of  the  bankruptcy,  and  the  other 
alone  would  not  be  enough.]  [Ogle  cited  Poiihouse  v.  Farkei-  (1  Camp".  82),  and  Dunain 
V.  Chamberlayni'.  (11  Sim.  123).] 

Parke,  B.  This  rule  must  be  discharged.  The  first  question  is,  whether  there 
was  sufficient  proof  that  the  defendant  Dunn  was  the  registered  public  officer  of 
the  Southern  District  Banking  Company  in  November  1842,  when  this  action 
was  commenced. 

The  office  in  question  is  not  an  annual  office,  but  may  be  held  during  the  pleasure 
of  the  company  ;  and  a  party  once  elected  to  the  office  must  be  presumed  to  continue 
in  it  until  the  contrary  is  shewn.  I  am,  therefore,  cleai'ly  of  opinion,  that  the  return 
to  the  Stamp  Office,  produced  at  the  trial,  though  dated  in  March  1841,  was  properly 
admitted  as  evidence  of  the  defendant  being  public  officer  in  November  1842.  The 
next  question  is,  whether  this  return,  certified  under  the  hand  of  one  of  the  com- 
missioners of  stamps,  will  prove  the  fact  of  his  being  the  public  registered  officer  in 
March  1841.  Now,  it  seems  to  me  that,  by  the  7  Geo.  4,  c.  46,  s"  6,  the  return  is 
made  evidence  of  the  facts  stated  in  it,  when  certified  by  one  of  the  commissioners. 
The  return  itself  has  no  date,  but  the  affidavit,  which  is  annexed  to  it,  has  ;  and  the 
certified  copy  should  be  of  the  return,  which  is  to  contain  the  names  of  all  the  parties 
to  the  company,  with  its  public  officers,  Sic,  and  is  to  be  accompanied  by  an  affidavit 
made  by  the  public  officer,  and  which  is  to  form  part  of  the  return.  At  [663]  first,  I 
thought  the  defendant's  counsel  meant  to  contend  that  the  certified  copy  of  the  return 
was  not  admissible  in  evidence  at  all  unless  the  affidavit  was  proved,  by  independent 
evidence,  to  have  been  also  made  by  the  public  officer  of  the  company.  But  that 
position  cannot  be  supported  :  if  that  were  so,  the  legislature  would  have  done  nothing 
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in  making  tbe  certified  copy  of  the  retain  evidence.  It  was,  therefore,  admitted, 
(and  I  think  correctly  .so),  that  that  proposition  could  not  be  supported,  and  that  it 
would  be  sufficient  if  the  party  were  described  to  be  the  public  officer.  'I'heii,  if  we 
look  to  the  return  in  thi.s  case,  it  is  clear  that  the  per.son  making  the  affidavit  has 
complied  with  the  provision  of  the  statute  ;  for  he  swears  that  he  was  the  pultlic  officer 
making  the  return.  The  affidavit  states,  that  he  was  one  of  the  directors,  and  that 
the  retuiii,  which  shews  he  was  both  director  and  public  ofhcei',  is  true  ;  so  that, 
reading  the  affidavit  with  tiie  return,  it  is  clear  that  the  person  making  the  affidavit  is 
the  public  registered  officer  authorized  to  prosecute  and  defend  on  behalf  of  the 
company.  It  has  been  further  contended,  that  the  return  ought  to  have  been  Kled 
between  the  28th  of  February  and  the  25th  of  Maich  ;  but  that  point,  Mr.  Ogle 
informs  us,  he  intends  to  argue  in  another  case  in  the  Queen's  LSench,  and  we  will  not, 
therefore,  prejudice  his  argument  by  giving  our  opinion  upon  it.  It  will  probably  turn 
out  that  the  provision  in  the  act  is  dii'ectory  merely.  Then  the  next  question  is,  whether 
the  fourth  issue  ought  to  be  found  for  the  defendant  Dunn,  he  having  at  the  com- 
mencement of  the  action  ceased,  as  it  is  contended,  to  be  public  registered  officer,  in 
consequence  of  a  private  regulation  of  the  company,  that  if  any  public  registered  officer 
should  liecome  bankrupt,  he  should  cease  to  be  such  officer.  We  think  the  true 
construction  of  that  clause  is,  not  that  the  party  should  cease  to  be  public  otKcer 
absolutely,  but  that  the  office  should  be  vacant  at  the  election  of  the  company,  without 
any  step  being  necessary  to  remove  him.  The  company,  however,  do  not  in  this  case 
so  elect,  or  replace  [664]  him,  but  he  continues  to  act  as  public  officer,  and  the 
company  cannot  go  on  without  a  public  officer,  as  in  his  name  alone  can  they  sue  or 
be  sued.  But  it  is  further  argued,  that  two  members  of  the  plaintiff's  company  knew 
of  this  regulation.  I  am  inclined  to  think,  however,  that  this  objection  is  removed  by 
the  1  &  2  Vict.  c.  96.  Since  that  act,  a  company  of  this  kind  is  in  the  nature  of  a 
corporation,  not  an  ordinary  co-partnership  suing  jointly,  so  that  notice  to  one  of  its 
members  is  not  notice  to  all.  As,  however,  there  is  no  proof  that  they  had  notice  of 
the  event  having  happened  on  which  the  office  would  become  vacant,  viz.  the 
bankruptcy,  it  is  unnecessary  to  decide  the  point,  because  notice  of  the  stipulation  in 
the  deed  would  not  be  enough. 

Aldeksun,  B.,  Gurney,  B.,  and  Eolfe,  B.,  concurred. 

Rule  discharged. 

Hunt  v.  Hooper  and  Another.  Exch.  of  Pleas.  Feb.  17,  1844. — In  an  action 
-  against  the  sheriff  for  not  levying,  and  for  a  false  return  of  nulla  bona,  it  appeared 
that  a  writ  of  fi.  fa.  was  issued  by  the  plaintiff  against  the  goods  of  W.,  and  was 
delivered  to  the  sheriff  on  the  7th  of  June,  with  a  direction  to  issue  the  warrant 
immediately,  and  the  seizure  took  place  the  day  after.  Previously,  (on  the  1st 
of  June),  B.  had  delivered  a  writ  of  fi.  fa.  against  W.  to  the  sheriff,  with  directions 
to  execute  it,  at  the  same  time  suggesting  that  the  next  morning  would  be  the 
best  time  for  the  purpose,  but  he  did  not  order  the  sheriff  to  restrain  the 
execution  until  that  time.  Subsequently,  (W.  having  otlered  him  £50  to  stay 
the  execution),  B.  verbally  desired  the  sheriff,  and  on  the  2nd  of  June  gave  him 
written  notice,  not  to  execute  the  writ  until  further  orders.  The  £50  not  being 
paid,  B.  requested  the  sheriff  to  proceed,  and  the  bailiff  accordingly  entered,  but 
found  the  plaintitt"s  bailiff  in  possession.  The  sheriff  then  sold  the  goods,  paid 
the  money  to  B.  and  returned  nulla  bona  to  the  plaintiff's  writ.  The  jury  found 
that  B.'s  writ  was  in  the  first  instance  intended  to  be  executed  : — Held,  that  the 
notice  by  B.  not  to  execute  the  writ  until  further  order  was  equivalent  to  a 
withdrawal  of  his  writ,  which  could  not  be  considered  as  in  the  hands  of  the 
sheriff'  to  be  executed,  within  the  meaning  of  29  Car.  2,  c.  3,  s.  16,  until  the 
order  to  proceed ;  and  therefore  that  the  plaintiff  was  entitled  to  a  verdict  for 
the  amount  levied. 

[S.  C.  1  D.  &  L.  626  ;  13  L.  J.  Ex.  183  ;  8  Jur.  203.     Referred  to,  IVhilc  v.  Nutting, 

[1897]  2  Ir.  R.  241.] 

Case  against  the  sheriff  of  Middlesex.  The  first  count  was  for  a  false  return  of 
nulla  bona  to  a  writ  of  fi.  fa.  ;  and  the  second  was  for  not  levying  \n)der  the  writ, 
when  there  were  goods  upon  which  the  defendants  could  and  ought  to  have  levied. 
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[665]  The  dcfendiints  plculoil,  tirst,  not  guilty  ;  secondly,  to  the  lirst  eoiuit,  tli.it 
tlicy  did  nut  levy  the  monies  indorsed  on  the  writ  in  thut  count  mentioned,  or  ;uiy 
part  theieof ;  thirdly,  to  the  second  count,  that  there  wei'C  not  any  goods  or  chattels 
of  the  said  ^Villianl  Ward,  (the  execution  defendant),  out  of  which  they  the  defen- 
dants, as  such  sheriff  as  aforesaid,  could  or  might  have  levied  the  monies  indorsed  on 
the  said  wi-it  in  the  second  count  mentioned,  or  any  part  thereof,  mode  et  forma. 

The  replication  took  issue  on  the  above  pleas. 

At  the  trial  before  Kolfe,  B.,  at  the  Middlesex  sittings  in  last  term,  it  appeared 
that  the  plaintift',  having  obtained  a  judgment  against  a  person  of  the  name  of  Ward, 
issued  thereon  a  writ  of  ti.  fa.,  which  was  delivered  to  the  defendants,  as  sheriff  of 
Middlesex,  on  the  7th  of  June  1843,  with  directions  to  issue  a  warrant  immediatel}'. 
On  the  following  day  a  seizure  took  place  under  that  writ.  Before  the  plaintiffs  writ 
had  issued,  namely,  on  the  1st  of  June  IS-tS,  one  Bird  had  delivered  to  the  defendants 
a  writ  of  ti.  fa.  against  the  goods  of  Ward,  indorsed  to  levy  5181.  19s.  8d.,  besides,  &c., 
with  directions  to  e.xecute  it,  and  at  the  same  time  suggested,  that  the  following 
morning  would  be  the  best  time  for  that  purpose  ;  but  no  direction  was  given  not  to 
execute  it  until  that  time.  In  the  meantime,  however.  Ward  requested  Bird  to  stay 
the  execution,  and  promised  him  £50  if  he  would  do  so.  Bird,  in  consequence,  verbally 
desired  the  defendants  to  suspend  the  execution,  and  on  the  '2nd  of  June,  1843,  gave 
them  a  written  notice  not  to  execute  the  writ  until  further  order.  On  the  9th  of 
June,  the  £50  not  having  been  paid  by  Ward,  Bird  required  the  defendants  to  proceed 
with  the  execution,  and  the  bailiff  accordingly  entered,  but  found  another  bailiff  in 
possession,  under  the  plaintiff's  writ.  The  defendants,  however,  proceeded  to  sell 
under  Bird's  execution,  and  paid  over  the  sum  of  271.  5s.  lid.,  the  amount  realized, 
to  him,  and  returned  nulla  bona  to  the  [666]  plaintiff's  writ.  The  learned  Judge 
having  left  the  question  to  the  jury,  they  found  that  Bird's  writ  was,  in  the  first 
instance,  intended  to  be  executed,  and  not  suspended  until  the  following  moining.  A 
verdict  was  then  found  for  the  defendants,  leave  being  reserved  for  the  plaintiff  to 
move  to  enter  a  verdict  for  him  for  the  sum  levied,  if  the  Court  should  be  of  opinion 
that,  under  the  circumstances,  he  was  entitled  to  recover.  Erie  having  obtained  a 
rule  accordingly,  on  the  ground  that  Bird's  writ  was  not  entitled  to  priority,  under 
the  circumstances  of  the  present  case,  citing  Kemplami  v.  Maumlay  (Peake's  N.  P.  C. 
95)  and  Fringle  v.  Isaac  (11  Price,  445), 

Butt  (Jervis  with  him)  shewed  cause  (Feb.  9).  As  between  the  sheriff  and  execution 
creditor,  the  general  rule  is,  that  the  writ  first  delivered  to  the  sheriff  is  entitled  to 
priority,  and  binds  the  goods  of  the  party  from  its  delivery.  In  Smalkomh  v.  dvss 
(1  Ld.  Raym.  251)  it  was,  after  argument,  resolved  by  all  the  judges,  "that  if  two 
writs  of  execution  are  delivered  to  the  sheriff'  the  same  day,  he  has  not  an  election  to 
execute  which  he  pleases,  but  he  must  execute  that  which  was  first  delivered."  And, 
although  there  be  a  levy  under  a  second  writ,  the  goods  are  bound  by  the  first,  unless 
there  be  fraud  ;  and  the  sheriff  is  bound  to  apply  the  proceeds  to  satisfy  the  first  writ. 
Thus,  in  the  case  of  Smalkomb  v.  Cross,  it  was  also  resolved,  that,  if  the  sheriff  levies 
goods  by  virtue  of  the  writ  last  delivered,  and  makes  sale  of  them,  (whether  the  last 
writ  was  delivered  upon  the  same  day,  or  a  subsequent  day),  the  property  of  the  goods 
is  bound  by  the  sale,  and  the  party  cannot  seize  them  by  virtue  of  his  execution  first 
delivered ;  but  he  may  have  his  remedy  against  the  sheriff.  The  only  exception  to 
that  rule  is,  where  the  first  execution  creditor  has  delivered  his  writ  to  the  sheriff 
fraudulently,  without  any  intention  at  the  time  of  levying,  but  with  a  view  to  protect 
the  defend-[667]-ant's  goods  from  a  second  execution.  And,  accordingly,  in  the  case 
above  cited,  it  was  held,  that  no  action  lay  against  the  shei'ift',  "because  he  who 
delivered  his  first  writ  would  not  take  a  warrant  from  the  sheriffs  to  levy  the  goods ; 
so  that  it  seems  he  had  a  design  only  to  keep  the  execution  in  his  pocket  to  protect 
the  defendant's  goods  liy  fraud."  That,  however,  is  a  question  for  the  jury,  as  was 
held  ui  Lradley  v.  Wyndham  (1  Wils.  44).  The  marginal  note  there  is,  "  A  first  fi.  fa., 
executed  fraudulently  ;  a  second  fi.  fa.,  executed  afterwards,  shall  stand  and  be  pre- 
ferred, and  the  matter  was  properly  left  to  the  jury."  The  defendants  entirely  assent 
to  that  proposition,  and  are  not  interested  in  denying  it;  for,  in  this  case,  the  jury 
have  found  that  there  was  a  bona  fide  delivery  of  Bird's  writ  to  be  executed  ;  indeed, 
no  fraud  whatever  is  imputed,  nor  was  there  any  injury  or  disadvantage  to  the  second 
execution  creditor.  In  Kemplami  v.  Macaulai/  (Peake's  N.  P.  C.  95),  which  is  relied 
upon  by  the  other  side.  Lord  Kenyon,  C.  J.,  was  of  opinion,  "  that  though,  in  general, 
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the  sheiitt'  imisL  lirst  levy  on  the  writ  which  he  first  receives,  yet,  if  the  plaiiitill'  in 
that  wiit  directs  it  not  to  be  executed  bcfoie  a  distant  day,  and,  in  the  meantime, 
another  execution  comes,  the  sheiitt'  is  not  to  keep  the  first  writ  hanging  over  the 
heads  of  other  creditors,  but  is  to  levy  under  the  last  execution,  as  if  no  other  had 
ever  been  delivered  to  him."  That  is  perfectly  good  law  as  applied  to  the  facts  of 
that  case,  where  a  letter  had  been  written  by  the  plaintitt''s  attorney  to  the  sheritt's 
officer,  directing  him  not  to  levy  under  the  w^rit  till  a  future  day,  evidently  for  the 
fraudulent  purpose  of  covering  the  defendant's  goods  ;  and,  in  the  meantime,  another 
execution  came  to  the  sheriff's  hands,  under  which  he  levied.  But  that  dictum  is 
totally  inapplicable  to  the  facts  of  the  present  case,  where  the  writ  was  bona  fide 
delivered  to  the  sheriff  on  the  1st  of  June,  for  the  purpose  of  being  executed.  The 
case  of  I'liiKjle  v.  Isaac  (11  Price,  445)  was  an  action  for  a  false  return.  There,  [668] 
the  attorney  of  a  judgment  creditor  delivered  to  the  sheriff  a  writ  of  fi.  fa.,  accompanied 
by  a  letter,  directing  bira  not  to  execute  it  till  the  return,  unless  another  execution 
should  come  in  in  the  meantime  ;  and  afterwards  he  sent  in  an  alias,  with  the  same 
directions.  Another  execution  coming  in,  the  sheriflf  gave  piecedence  to  it,  and 
returned  nulla  bona  to  the  first  wiit.  The  judgment  creditor  having  brought  an 
action  against  the  sheriff,  it  was  held,  that  it  would  not  lie.  But  the  facts  of  that 
case  were  altogether  different  from  the  present.  That  was  a  mere  colourable  proceeding 
with  a  view  to  defeat  the  other  creditors,  and  the  plaintitt's  writ  was  not  bona  fide 
delivered  to  the  sherift'  to  be  executed.  In  the  present  case,  there  was  a  bona  fide 
postponement  of  execution,  but  that  was  after  a  delivery  of  the  writ  to  be  executed, 
and  there  is  no  suggestion  of  any  fraud.  The  general  doctrine,  that  the  first  writ  is 
entitled  to  priority,  ought,  therefore,  in  this  case,  to  prevail.  The  clear  rule  of  law 
is,  as  laid  down  in  Hu/chinson  v.  Johnson  (1  T.  K.  729),  that,  where  two  writs  of  fi.  fa. 
against  the  same  defendant  are  delivered  to  a  sheriff  on  different  days,  and  no  sale  is 
actually  made  of  the  defendant's  goods,  the  first  execution  must  have  the  priority,  even 
though  the  seizure  were  first  made  under  the  subsequent  execution.  Drewe  v.  Lainson 
(11  Ad.  &  Ell.  529;  3  P.  &  D.  245)  is  an  authority  to  the  same  point,  though  the 
question  arose  on  the  validity  of  the  plea.  The  rule  of  law  is  there  taken  to  be,  that, 
though  the  levy  is  under  the  second  writ,  the  sheriff  is  bound  to  satisfy  the  first.  In 
this  case.  Bird's  debt  was  large,  and  the  goods  sufficient  to  satisfy  a  small  part  only 
of  the  debt ;  and  the  sheriff  was  justified  in  returning  nulla  bona.  In  JVintle  v.  Freeman 
(11  Ad.  &  Ell.  539  ;  1  G.  &  D.  93),  the  plaintiff  having  issued  a  fi.  fa.,  the  sheriff  seized 
goods,  the  proceeds  of  which  were  exhausted  by  payment  of  a  year's  rent  to  the  land- 
loid,  under  stat.  8  Anne,  c.  14,  s.  1,  the  expenses,  and  the  sum  due  under  another 
[669]  writ  of  fi.  fa.,  previously  delivered  to  the  sheriff;  and  it  was  held,  that  a  return 
of  nulla  bona  to  the  plaintitt's  writ  was  proper,  and  that  the  sheriff,  in  an  action 
against  him  for  falsely  making  such  return,  might  shew  the  above  facts  under  a  plea, 
that  the  original  defendant  had  no  goods  whereof  the  sheriff  could  levy  the  damages 
in  the  declaration  mentioned. 

Erie  and  Crompton,  in  support  of  the  rule.  This  is  an  action  for  a  false  return 
of  nulla  bona,  and  for  not  levying  when  there  were  goods  upon  which  the  sheriff  could 
and  ought  to  have  levied.  At  the  time  when  the  plaintitt's  writ  was  delivered  to  the 
sheriff,  and  also  when  the  levy  was  made.  Bird's  writ  of  execution,  though  in  fact  in 
the  hands  of  the  sheriff,  had  been  countermanded.  [Kolfe,  B.  What  was  said  was, 
here  is  the  writ,  but  the  best  time  to  levy  is  to-moirow  morning.  The  real  meaning 
of  it  was,  that  he  was  not  to  levy  later  than  the  following  morning.]  It  is  submitted 
that  the  notice  of  the  2nd  of  June  amounted  to  a  positive  suspension  of  the  execution 
until  further  orders,  and  the  simple  question  is,  whether  it  must  not,  unrler  the 
circumstances,  be  considered  as  withdrawn,  and  theieforc  not  in  the  sheriff's  hands  to 
be  executed,  within  the  meaning  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  16,  which 
enacts,  "  that  no  writ  of  execution  shall  bind  the  property  of  the  goods,  but  from  the 
time  that  such  writ  shall  be  delivered  to  the  shei'iff  to  he  executed."  The  circum- 
stances under  which  this  writ  was  placed  in  the  sheritt's  hands  prevented  it  from 
having  that  eff'ect.  It  is  just  the  same  as  if  it  had  been  actually  wiihdraw-n.  In 
Barker  v.  St.  Quintin  (12  M.  &W.  441),  it  was  held  that,  after  a  direction  of  the 
plaintiff  not  to  execute  a  writ  of  ca.  sa.,  the  sheriff,  if  he  does  so,  becomes  a  trespasser. 
So,  in  this  case  the  sheriff  was  in  the  situation  of  having  a  writ  in  his  hands  [670] 
not  to  be  executed  ;  and  if  he  had  executed  it  during  the  continuance  of  the  countei- 
niand,  he  would  have  been  a  trespasser.     During  the  interval  between  the  1st  of  June 
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and  the  9th,  there  was  no  duty  iu  the  sheiift'  to  levy  uuder  Bird's  execution  ;  and  if 
he  had  levied,  the  execution  debtor  would  have  had  a  right  of  action  against  the 
sheriff,  as  having  no  direction  to  execute  the  writ.  Here  the  fact  was,  that  the 
plaintiff  stopped  the  execution  upon  a  promise  to  pay  £50  by  a  given  time.  In  every 
one  of  llie  cases  of  this  kind,  there  has  been  nothing  in  the  nature  of  fraud,  but 
merely  the  giving  of  some  favour  by  which  the  execution  was  delayed.  Lord  Kenyon, 
in  Keiiq>lund  v.  Macauhy  (Peake's  N.  P.  G.  9.5),  did  not  put  the  case  on  the  ground  of 
fraud  at  all,  but  ou  the  simple  ground  "that,  if  the  plaintiff'  iu  the  first  execution 
directs  it  not  to  be  executed  before  a  distant  day,  and  in  the  meantime  another 
execution  comes,  the  sheriff  is  not  to  keep  the  first  writ  hanging  over  the  heads  of 
the  other  creditors,  but  is  to  levy  under  the  last  execution,  as  if  no  other  had  ever 
been  delivered  to  him."  And  the  cases  of  I'tviujU  v.  haac  (11  Price,  445),  Payne  v. 
Dreioe  (4  East,  523),  and  Samuel  v.  Buke  (3  M.  &  W.  622),  are  also  authorities  shewing 
that  the  execution  does  not  bind  the  goods,  by  reason  of  the  delay,  when  there  has 
been  a  suspension  of  the  writ.  A  countermand  of  execution  is  tantamount  to  a  with- 
drawal of  the  writ.  This  writ  was  not,  at  the  time  when  the  second  execution  came 
in,  within  the  meaning  of  the  Statute  of  Frauds,  iu  the  hands  of  the  sheriff'  to  be 
executed,  and  he  would  have  been  a  trespasser  if  he  had  executed  it  before  he  received 
further  instructions  to  do  so. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  question  iu  this  case  arose  ou  a  motion  [671]  to  enter  a  verdict 
on  a  point  reserved  by  my  Brother  Eolfe.  The  plaintiff  brought  an  action  against 
the  defendants,  the  sheriff'  of  Middlesex,  for  not  levying,  aud  for  a  false  retui'n  of 
nulla  bona  to  a  writ  of  fi.  fa.  issued  by  the  plaintiff'  against  the  goods  of  one  'Ward. 
The  writ  was  delivered  by  the  plaintiff  to  the  defendants  on  the  7th  of  June,  with 
directions  to  issue  a  warrant  immediately  ;  and  the  seizure  took  place  the  day  after. 
Before  this,  namely,  on  the  1st  of  June,  one  Bird  had  delivered  a  writ  of  fi.  fa.  to  the 
sheriff',  with  directions  to  execute  it,  aud  at  the  same  time  suggested  that  the  following 
morning  would  be  the  best  time  for  the  purpose ;  but  did  not  order  the  sheriff'  not  to 
execute  it  until  that  time.  Before  that  peiiod,  the  defendant  Ward  made  a  request 
to  Bird  to  stay  the  execution,  and  promised  him  £50,  and  Bird  on  that  day  verbally, 
and  on  the  day  after  in  writing,  gave  notice  to  the  defendants  not  to  execute  his 
fi.  fa.  until  further  orders.  On  the  9th  of  June,  the  £50  not  having  been  paid  by 
'Ward,  such  further  orders  were  given  ;  but,  when  the  bailiff  for  Bird  entered,  the 
plaintiff's  bailiff  was  in  possession.  The  defendants,  however,  proceeded  to  sell  to 
satisf)'  Bird's  execution,  and  paid  over  the  amount,  271.  5s.  lid.,  to  him,  and  returned 
nulla  bona  to  the  plaintift''s  writ,  and  the  plaintiff'  then  brought  this  action. 

The  jury  found  that  Bird's  writ  was,  in  the  first  instance,  intended  to  be  executed, 
and  not  suspended  until  the  following  morning.  The  question  is,  whether  the  defen- 
dants were  justified  in  giving  Bird  a  preference,  and  paying  over  the  proceeds  to  him. 
There  is  no  doubt  but  that  the  sheriff',  as  betw-een  him  aud  different  execution 
creditors,  is  bound  to  execute  that  writ  which  is  first  delivered  to  him  to  be  executed, 
and  is  responsible  to  the  first  creditor  who  so  delivered  his  writ  if  he  does  not.  On 
the  part  of  the  defendants,  it  was  contended,  that  they  were  justified  in  preferring 
Bird's,  because  Bird's  writ  was  first  [672]  delivered  to  them  within  the  meaning  of 
this  rule ;  and  that  such  first  delivery  entitled  him  to  a  preference,  unless  it  was 
fraudulent,  that  is,  unless  it  was  put  into  the  sheriff's  hands,  to  cover  the  goods 
against  a  subsequent  execution,  without  any  intention  to  make  an  actual  levy,  in 
which  sense  Bird's  execution  certainly  was  not  fraudulent.  The  plaintiff's  counsel,  on 
the  other  hand,  contended,  that  Bird's  writ  ought  to  have  no  preference,  because, 
though  it  was  first  delivered  to  be  executed,  such  execution  was  afterwards  counter- 
manded, and,  whilst  such  countermand  continued,  the  writ  must  be  considered  as  not 
delivered  at  all  to  be  executed,  because  the  sheritt'  could  uot  act  upon  it,  aud  that  the 
second  order  to  execute  could  give  no  priority.  All  the  authorities  bearing  on  this 
question  were  cited  on  one  side  or  the  other.  On  full  consideration  of  them,  we  are 
of  opinion  that  the  plaintift"s  argument  is  well  founded. 

To  the  plaintiff"'s  complaint,  that  the  defendants  have  not  executed  his  writ,  their 
excuse  is,  that  they  had  a  prior  writ  in  their  hands  to  be  executed  when  the  plaintift's 
writ  was  delivered  to  them,  and  that  they  did  execute  that  writ  by  seizing  and  selling 
under  it ;  the  plaintiff's  answer  to  that  excuse  is,  that,  when  his  writ  was  delivered, 


)2M.  &W.673.  MA80N     I'.   FAHNELL  1369 

the  defeiidiuits  bad  received  orders  not  to  execute  the  former  writ,  and  consequently 
had  no  writ  to  be  executed,  and  would  have  been  trespassei's  if  they  had  attempted 
to  do  so,  and  therefore  could  not  legally  seize  or  sell  under  that  writ ;  and  this,  we 
think,  is  a  good  answer  to  the  sheriff's  excuse.  That  the  sheriff  would  have  been  a, 
trespasser  by  acting  under  a  countermanded  writ,  and  which  was  therefore  a  writ  not 
delivered  to  be  executed,  was  settled  by  the  recent  case  of  Barker  v.  St.  QuinHii,  in 
this  Court. 

The  authorities  relied  upon  by  the  defendants  in  support  of  the  position,  that  a 
writ  first  deliveied  is  to  have  the  preference,  unless  it  be  frauilulently  delivered  in  the 
sense  before  mentioned,  do  not  really  sustain  it.  In  7uv;y)-[673]-/(w<Z  v.  Macauhu/ 
(Peake's  N.  P.  C.  96),  Lord  Kenyon  does  not  rest  the  case  on  the  ground  of  fraud, 
but  says,  that  if  the  sheriff  is  directed  not  to  execute  the  first  w^rit  before  a  given  day, 
and  another  execution  in  the  meantime  comes,  he  must  execute  that.  To  the  same 
effect  is  rringle  v.  Imcw  (11  Price,  445),  which  last  case  did  not  turn  upon  the 
supposed  fraudulent  intent  to  protect  the  goods,  but  on  the  omission  of  the  plaintiff 
to  direct  his  writ  to  be  executed,  and  Wood,  B.,  said  the  case  was  within  the  principle 
of  Kempland  v.  Macaulay,  and  tlie  question  of  fraud  need  not  be  left  to  the  jury.  In 
Smalkoinh  v.  Cross  (1  Ld.  Eayra.  252),  which  has  the  appearance  of  supporting  the 
defendants'  position.  Lord  Holt  is  reported  to  have  said,  obiter,  (for  it  was  unnecessary 
to  the  decision  of  the  case),  that  no  action  lies  against  the  sheriff',  because  he  who 
delivered  his  first  writ  would  not  take  a  warrant;  so,  it  seems,  he  had  a  design  oidy 
to  keep  the  first  execution  in  his  pocket  to  protect  the  defend;uit's  goods  by  fraud. 
Though  Lord  Holt  infers  from  the  plaintiff's  conduct  a  fraudulent  intent,  he  does  not 
treat  that  intent  as  essential  in  order  to  deprive  him  of  his  priority.  The  last  case 
cited  was  Bradhtj  v.  JJ'i/ndluim  (1  AVils.  44);  there  the  writ  was  delivered  nominally, 
with  orders  to  execute  it ;  there  was  an  actual  seizure  by  the  sheriff',  so  that  it  became 
a  question  whether  such  seizure  was  void  on  the  ground  of  its  being  colourable,  and 
meant  to  protect  the  property. 

We  are,  therefore,  of  opinion,  that  in  this  case  the  countermand  of  the  execu- 
tion of  the  writ  was  equivalent  to  its  withdrawal  at  the  time,  and  Bird's  writ 
could  not  be  considered  as  having  been  delivered  to  the  sheriff'  to  be  executed  until 
the  Older  to  proceed  after  the  delivery  of  the  plaintiff's,  and  consequently  the  rule 
must  be  absolute  to  enter  a  verdict  for  271.  5s.  lid.,  the  amount  realized. 

Rule  absolute. 

[674]  Mason  v.  Farnell.  Exch.  of  Pleas.  Feb.  17,  1844.— In  detinue,  the  defendant 
cannot,  under  the  pleas  of  non  detinet  and  not  possessed,  shew  that  he  had  a 
common  interest  with  the  plaintiff  in  the  property  sought  to  be  recovered, 
e.g.  that  he  was  tenant  in  common  ;  such  defence  ought  to  be  specially 
pleaded. — The  assent  of  an  executor  to  a  bequest  is  not  a  matter  of  law,  but  a 
question  of  fact  for  the  jury. 

[S.  C.  1  D.  &  L.  576;  13  L.  J.  Ex.  142.] 

Detinue.  The  declaration  stated,  that  the  plaintiff  was  possessed,  as  of  his  own 
property,  of  certain  deeds  of  great  value,  to  wit  »tc.,  and,  being  so  possessed,  casually 
lost  the  s.dd  deeds,  and  the  same  afterwards,  to  wit,  &c.,  came  to  the  possession  of 
the  defendant  by  finding.  Breach,  that  the  defendant  refused  to  deliver  the  same 
to  the  plaintiff. 

Pleas,  first,  non  detinet ;  secondly,  that  the  plaintiff'  was  not  lawfully  possessed, 
as  of  bis  own  property,  of  the  said  deeds. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  Summer  assizes  at  Norwich, 
the  following  facts  appeared  in  evidence  : — The  defendant  and  a  Mr.  Warner  had 
been  appointed  trustees  and  executors  under  the  will  of  Sarah  Mason,  and  the 
plaintiff  was  one  of  the  nine  children  of  Mrs.  Mason,  and  one  of  the  residuary 
legatees.  The  action  was  brought  to  recover  the  title-deeds  of  part  of  the  leasehold 
estate  of  the  testatrix,  which  had  been  agreed  to  be  sold  to  the  plaintiff"  by  the  defen- 
dant and  Warner,  but  the  conveyance  of  which  was  signed  by  Warner  only,  and  not 
by  the  defendant.  On  the  part  of  the  defendant,  it  was  contended  that  the  action 
could  not  be  maintained,  as  the  defendant  had  assente<l  to  the  legacy  to  himself  as 
trustee  ;  and  therefoie  that  he  was  tenant  in  common  with   the  plaintiff"  in  the  deeds 
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sought  to  be  leoovered.  On  tlie  other  hand  it  was  insisted,  that  the  defendant  and 
Warner  had  agreed  to  sell  the  property  in  their  eharacter  of  executors,  and  not  of 
trustees;  and,  therefoi-o,  that  the  conveyance  by  Warner  alone  to  the  plaintiff  gave 
him  a  title  to  maintain  the  action.  It  was  also  contended,  on  the  part  of  the  plaintiff, 
that  the  defence  in  question  was  not  open  to  the  defendant  under  the  present  pleas. 
The  learned  Judge  was  of  opinion,  that  the  fact  of  the  defendant's  assent  was  matter 
of  law  ;  but  he  reserved  the  point,  and,  on  the  jury  tind-[675]-ing  a  verdict  for  the 
jilainliff,  gave  the  defendant  leave  to  move  to  enter  a  nonsuit. 

JJyles^Serjt.,  having,  in  Michaelmas  Term  last,  obtained  a  rule  accordingly, 
Andrews  (Palmer  with  him)  shewed  cause  in  Hilary  Term  [January  18J.  First, 
the  defendant  had  not  assented  to  take  the  leasehold  property  in  question  in  his 
ch;uacter  of  legatee,  but  as  executor  only  ;  and  Warnei-  and  Farnell,  the  defendant, 
enter  into  a  contract  to  sell  the  propeity  in  that  character;  and,  therefore,  the  con- 
veyance executeil  by  Warner  passed  the  propeity,  it  being  leasehold,  to  the  plaintiff.  In 
Simpsiriiv.  Gutkritlge  { 1  Madd.  6  1  G)  it  was  held,  that  an  assignment,  which  professed  to  be 
an  assignment  by  two  executors,  passed  the  whole  interest,  though  executed  by  one  only. 
And  Sir  Thomas  Plumer,  V.-C,  there  says,  "  that  where  one  of  several  joint-tenants,  or 
tenants  in  common,  executes  a  deed,  it  passes  only  the  share  of  the  party  so 
executing  ;  but  several  executors  are  considered  only  as  one,  and  a  gift,  sale,  &c. 
by  one  executor  is  as  effectual  as  if  all  of  them  had  joined."  And  he  then  cites 
Dyer,  23  b.  where  it  is  said,  "  If  two  executors  have  a  term,  and  one  grants  to  a 
stranger  all  that  belongs  to  him,  the  whole  term  passes,  inasmuch  as  each  of  them 
has  an  entire  authority  and  interest  in  the  term  as  executor  ;  hut  of  other  joint- 
tenants  of  a  term  it  is  otherwise ;  so  there  is  a  diversity."  And  the  Vice- 
Chancellor  adds,  "  This  doctrine  has  been  constantly  recognized.  Fjach  executor 
has  an  entiie  interest  in  the  term."  The  conveyance,  therefoi'e,  in  this  case,  passed 
the  whole  interest  to  the  plaintiff.  Secondly,  the  defence,  that  the  plaintiff  is  tenant 
in  common  with  the  defendant,  cannot  be  set  up  under  the  pleas  of  non  detinet,  and 
not  possessed.  If  that  were  allowed,  it  would  do  away  with  all  the  advantages  to  be 
derived  from  the  new  rules  [676]  iu  this  respect,  as  the  pai'ty  would  not  know  what 
he  was  to  come  prepared  to  try.  The  case  of  lien  in  trover  stands  on  different  grounds, 
as  there  the  plaintiff  has  no  right  to  the  goods  until  he  has  satisfied  the  lien.  He 
was  then  stopped  by  the  Court,  who  called  on 

E.  V.  Williams  (Byles,  Serjt.,  with  him),  to  support  the  rule.  First,  there  is 
abundant  evidence  to  shew  that  the  defendant  and  Warnei-,  the  executors,  assented 
to  take  the  property  as  trustees,  and  not  as  executors,  by  which  they  would  become 
joint-tenants ;  and,  therefore,  a  conveyance  by  Warner  alone  was  not  sufficient  to 
pass  the  property  in  the  title-deeds  to  the  plaintiff.  The  authorities  shew,  that 
there  is  no  necessity  for  any  express  assent  by  an  executor  to  a  legacy  bequeathed  to 
him,  but  it  may  be  implied  :  Com.  Dig.  "  Administration,"  C.  6.  In  Doe  d.  Hayes  v. 
Starges  (7  Taunt.  223)  the  rule  on  this  subject  is  thus  laid  down  by  Gibbs,  C.  J.  : 
■'  The  principle  established  in  these,  and  all  the  cases  cited,  is,  that  if  an  exec- 
utor, in  his  manner  of  administering  the  property,  does  any  act  which  shews  that 
he  has  assented  to  the  legacy,  that  shall  be  taken  as  evidence  of  his  assent  to  the 
legacy ;  but  if  his  acts  are  referable  to  his  character  of  executor,  they  are 
not  evidence  of  an  assent  to  the  legacy."  There  is  also  another  principle,  that 
not  only  can  one  executor  act  alone,  to  convey  the  testator's  property,  but  he 
may  do  so  against  the  will  of  his  co-executor.  But  if  it  turn  out  that  either  executor 
has  assented  to  take  the  estate  devised  to  them  in  their  character  of  trustees,  the  estate 
vests  in  them  as  trustees,  and  then  the  principle  as  to  executors  ceases  to  apply.  Now 
here  the  estate  was  devised  to  Warner  and  the  defendant  upon  certain  trusts,  and 
they  ought  not  to  .sell  the  property  as  executors,  unless  they  were  constrained  to  do 
it  for  the  purpose  of  raising  funds  to  satisfy  the  testator's  debts.  If  there  were 
[677]  debts  to  be  satisfied,  and  no  other  assets  available  to  pay  them,  then  they  must 
sell  as  executors  ;  but  if  not,  then  it  was  their  duty  to  do  it  as  trustees.  The  testator 
contemplated  that  he  was  to  have  the  benefit  of  their  joint  judgment.  The  testator's 
meaning  was,  that  they  were  not  to  act  as  executors  in  the  sale  of  the  estate,  unless 
there  should  be  an  exigency  on  account  of  debts.  It  appears  here,  that  the  parties 
were  selling  in  their  character  of  trustees  ;  and  if  so,  it  must  be  taken  that  they  had 
assented  to  take  as  trustees.  It  was  their  duty  to  sell  the  property  as  trustees  ;  and 
it  must  be  assumed,  if  there  be  any  ambiguity,  that  they  adopted  the  right  course, 
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and  acted  consistently  with  their  duty,  and  not  in  violation  of  it.  If  \\'ai'ner  executed 
the  deed  as  trustee,  it  amounts  to  an  assent  by  him  to  the  bequest  to  him  as  trustee ; 
and,  after  having  executed  the  deed  as  such,  it  is  impossible  for  him  to  say  he  did  not 
take  an  interest  as  trustee.  Secondly,  this  defence  is  availalde  under  these  pleadings, 
— for  under  one  or  other  of  the  pleas,  it  was  competent  for  the  defendant  to  shew  that 
he  was  tenant  in  common  of  the  deeds  in  question,  and  that  the  action  is  not  main- 
tainable against  him.  The  declaration  in  detinue  consists  of  two  propositions  ;  the 
first  is,  that  the  pliintift"  has  such  a  property  in  the  chattel  as  will  enable  him  to 
maintain  the  action;  the  second  is,  that  the  defendant  has  i-efused  to  ilelivei'  up  to 
the  plaintitt'  that  which  is  his  property.  If  the  defendant  traverses  both  those  allega- 
tions, he  denies  the  right  of  action  altogether.  [Aldei'.son,  B.  As  to  the  plea  of  non 
detinet,  the  defendant  is  precluded,  by  the  rule  of  Hilary  Term,  4  Will.  4,  from  setting 
up  under  it  anything  else  than  a  denial  of  the  detention.  There  are  negative  words 
to  be  found  in  the  rule  as  to  detinue,  but  there  are  none  in  the  rule  as  to  trover.  In 
the  case  of  detinue,  you  can  only  give  in  evidence  under  non  detinet,  that  you  did 
not  detain.  As  to  the  plea  of  not  possessed,  there  may  be  some  ground  for  argument. 
In  [678]  Owen  v.  Knight  (4  Bing.  N.  C.  54  ;  5  Scott,  307)  it  was  held,  that,  under  the 
plea  of  not  possessed,  the  defendant  might  shew  that  he  had  a  lien  on  the  deed  sought 
to  be  recovered,  because  that  shewed  that  the  plaintifi'  was  not  entitled  to  the  posse.s- 
sion  of  it.  But  that  is  a  very  different  case  from  the  present.]  The  cases  as  to  the 
plea  of  not  possessed,  as  applying  to  a  lien,  have,  perhaps,  no  great  bearing  on  the 
present  case.  The  plea  of  not  possessed  means  that  the  plaintiff  was  not  lawfully 
possessed.  The  averment,  that  the  plaintiff  is  possessed  as  of  his  own  property,  means 
that  he  is  possessed  in  such  a  manner  as  entitles  him  to  bring  an  action  against  the 
defendant.  [Alderson,  B.  The  facts  shew  that  the  plaintiff  has  such  a  property  in 
the  deeds  as  will  entitle  him  to  maintain  an  action  against  a  wrong-doer  :  ought  not 
the  defendant,  then,  to  shew  the  character  in  which  he  stands,  by  pleading  it  as  an 
answer  to  his  prima  facie  liability?]  There  is  a  distinction  between  real  property  and 
personal  property,  with  respect  to  possession.  In  the  case  of  real  property,  the  actual 
possession  is  a  thing  distinct  from  the  right  of  possession  ;  but  in  the  case  of 
personalty  the  property  draws  to  it  the  possession.  The  meaning  of  "  not  possessed  " 
here  is,  that  the  defendant  is  owner  of  the  property,  in  such  a  way  as  to  be  an  answer 
to  the  action.  The  cases  of  Nicholh  v.  Bastard  (2  C.  M.  &  E.  6.59),  Caniabi/  v.  JFelbi/ 
(8  Ad.  &  Ell.  872  ;  1  P.  &  I).  98),  and  Gregg  v.  JFcUs  (10  Ad.  &  Ell.  90;'  2  P.  &  D. 
296),  shew  that,  as  against  a  mere  wrong-doer,  the  plea  of  "  not  possessed  "  means 
that  the  plaintiff'  had  not  the  actual  possession  ;  but  if  the  defendant  is  an  execution 
creditor,  or  otherwise  claims  under  a  right,  then  the  meaning  of  the  proposition  shifts, 
and  lets  in  the  inquiry  as  to  who  is  entitled  to  the  property.  In  Leake  v.  Loveday 
(2  Dowl.  P.  C.  633,  N.  S.,  5  Scott,  N.  E.  923),  which  was  an  action  of  trover,  Coltman,  J., 
says  :  [679]  "  The  meaning  of  the  plea  is,  that  the  plaintiff  has  no  property  in  the  goods 
in  question  which  will  entitle  him  to  maintain  an  action  against  this  defendant."  That 
applies  here ;  for  one  tenant  in  common  cannot  maintain  an  action  against  another. 
[Lord  Abinger,  C.  B.  What  is  there  said  by  Coltman,  J.,  is  intended  to  meet  the 
case  under  discussion.  Alderson,  B.  Here  you  do  not  seek  to  shew  that  the  plaintiff" 
has  no  property  in  the  deeds,  but  that  the  defendant  has  a  right  to  hold  them  as 
against  him.]  The  meaning  of  the  rule  as  to  detinue  is,  that,  under  non  detinet,  the 
defendant  shall  only  contest  the  fact  of  a  wrongful  detainer.  [Alderson,  B.  The 
consequence  of  holding  that  the  general  issue  in  trover  puts  in  issue  the  wrongful 
act,  has  been  to  raise  all  these  questions  as  to  whether  the  detention  was  lawful.  But 
this  is  not  open  to  that  difficulty,  for,  in  the  rule  respecting  detinue,  the  word 
"  wrongful "  is  not  used.  Lord  Abinger,  G.  B.  The  plea  of  non  detinet  is  a  denial 
that  the  defendant  detained  as  against  the  plaintiff'.  Here  the  defendant  does  detain 
the  chattel  sought  to  be  recovered.  All  you  can  say  i.s,  that  the  defendant  has  the 
same  title  as  the  plaintiff'.  That  ought  to  be  specially  pleaded.]  The  defendant  shews 
that  the  plaintiff' is  not  the  owner  of  the  property  so  as  to  maintain  the  action  ;  because 
a  tenant  in  common  has  no  I'ight  to  maintain  an  action  against  his  co-tenant  to  recover 
the  possession  of  the  common  property.  At  all  events,  the  proposed  defence  is  avail- 
able under  the  plea  of  not  possessed.  In  Leake  v.  Lmeday  it  was  contended,  that  it 
was  not  competent  for  the  defendants  to  set  up  the  right  of  third  parties  as  against 
the  plaintiffs.  In  that  case  Maule,  .7.,  says,  "In  the  case  of  huac  v.  lielcker,  Parke,  B., 
says,  '  The  plea,  that  the  plaintiff  was  not  possessed  in  this  form  of  action,  puts  in 
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issue  the  right  of  the  ]ilaiiitill'  to  the  possession  of  the  goods  as  against  the  defen- 
(hmt  at  the  time  of  the  conversion.'  The  meaning  of  that  plea  is  not  to  set  up  the 
narrow  light  [680]  of  the  defendant  to  seize,  but  to  enlarge  the  defence  beyond  that, 
and  to  put  in  issue  the  plaintiff's  right  to  possession.  It  was  argued  in  that  case,  that, 
there  being  a  plea  of  not  possessed,  the  defendants  being  assignees,  and  claiming  the 
right  to  the  goods  in  respect  of  their  being  in  the  order  and  disposition  of  the  bankrupt, 
they  claimed  not  the  actual  property  vested  in  them  by  the  fiat,  but  the  right  to  take 
and  deal  with  them  ;  and  it  was  said  that  this  could  not  be  set  up  under  not  possessed  ; 
ami  Parke,  B.,  said,  that  the  defendants  might  not  only  say  to  the  plaintifT,  '  You 
have  no  right  to  bring  your  action  of  trover  at  all,'  but  that  they  might  go  on  further, 
and  say,  'You  have  not  a  property  in  the  goods  as  against  me.'"  [Alderson,  B.  All 
the  cases  you  cite  are  either  cases  where  the  plaintiff  has  no  property  at  all,  or  no 
propeit}'  as  against  the  defendant:  but  here  the  plaintiff' has  an  equal  right  with  the 
defendant.]  The  plaintiff  has  some  property  which  will  enable  him  to  maintain  an 
action  against  a  stranger,  but  not  against  the  defendant.  If  this  defence  were  to  be 
specially  pleaded,  the  plea  must  state  the  facts,  and,  according  to  the  old  precedents, 
should  conclude  with  the  special  traverse,  "  without  this  that  the  plaintiff'  was  possessed 
modo  et  forma : "  GiWed  v.  Parker  (6  Mod.  158;  '2  Salk.  6"29).  And  as  that  would 
not  confess  such  a  property  in  the  plaintiff  as  would  entitle  him  to  maintain  this 
action,  it  would  be  bad  as  being  argumentative.  It  is  easy  to  say  that  you  must 
plead  this  specially,  but,  when  you  come  to  look  at  what  the  plea  would  be,  it  amounts 
to  a  mere  argument.  A  tenant  in  common  has  no  right  to  recover  the  chattel  from 
his  co-tenant,  and  on  that  being  alleged,  it  would  shew  that  the  plaintiff' was  not  entitled 
to  maintain  the  action  against  this  defendant.  [Alderson,  B.  It  is  laid  down  in 
Co.  Lit.  283  a.,  that,  under  non  detinet,  "  the  defendant  cannot  give  in  evidence 
that  the  goods  were  pawned  to  him  for  money,  [681]  and  that  he  is  not  paid ;  but  he 
may  give  in  evidence  a  gift,  for  that  proveth  he  detaineth  not  the  plaintiff's  goods."] 
A  party  is  not  put  to  a  special  plea,  when  the  result  is  a  simple  negative  of  the 
property  being  in  the  plaintiff'  so  as  to  enable  him  to  maintain  the  action. 

Andrews  and  Palmer,  contra.  To  admit  this  defence  to  be  given  in  evidence 
under  the  present  pleas  would  defeat  the  object  of  the  new  rules,  which  was  to  inform 
the  plaintiff'  of  what  he  was  to  come  prepared  to  try.  Even  before  the  new  rules, 
this  subject-matter  of  defence  ought  to  have  been  pleaded  by  way  of  confession  and 
avoidance.  Broadbent  v.  Ledward  (11  Ad.  &  Ell.  209;  3  P.  &  D.  45)  is  an  authority 
to  shew  that  one  of  several  tenants  in  common  may  bring  detinue.  Standijfe  v.  Hardivick 
(2  C.  M.  &  E.  1)  is  an  express  authority  in  favour  of  the  plaintiff.  There  Parke,  B., 
says,  "But  a  question  still  remains  as  to  the  meaning  of  the  term  'conversion.'  No 
doubt,  however,  occurs  in  this  case,  for  the  seizure  of  the  chattel  by  the  defendant,  or 
its  subsequent  sale,  is  undoubtedly  a  conversion  by  the  defendant,  and  he  must,  there- 
fore, confess  and  avoid  that  conversion  by  pleading  specially  the  title  by  which  he  did 
it."  The  present  case  is  distinguishable  from  Owen  v.  knight  (4  Bing.  N.  C.  54  ; 
5  Scott,  307),  because  there  the  facts  shewed  that  the  plaintiff  was  not  possessed  of 
the  indenture,  but  here  he  has  the  right  of  property. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  There  were  two  questions  in  this  case :  ffrst,  whether  the  defen- 
dant established,  in  fact,  the  assent  of  the  plaintiff  to  the  legacy  mentioned  in  the 
testator's  will,  so  as  to  give  a  common  interest  to  both  plaintiff  and  [682]  defendant 
in  the  deeds  sought  to  be  recovered  in  this  action  of  detinue  ;  and  the  second  question 
was,  whether,  if  this  fact  could  be  established,  it  was  competent  for  the  defendant, 
on  these  pleadings,  to  set  it  up  as  a  defence.  Lord  Denman,  at  the  trial,  treated  the 
first  of  these  as  a  question  of  law,  and  in  consequence  of  that  my  Brother  B}  les  did 
not,  although  he  offered  to  do  so,  go  to  the  jury  upon  it.  The  question  depends  on 
a_  careful  and  somewhat  critical  comparison  of  the  terms  of  a  deed  with  the  other 
circumstances  and  fact  of  the  ease.  We  think  it  was  properly  a  question  of  facts  for 
the  jury,  and  therefore,  if  we  were  of  opinion  that  the  pleadings  made  the  fact  of  the 
common  interest  of  the  plaintiff  and  defendant  in  the  deed  material,  we  should  grant 
a  new  trial.  But  we  think  the  second  question  must  be  determined  in  favour  of  the 
plaintiff;  and,  consequently,  that  the  verdict  must  stand.  The  declaration  in  this  case 
IS  a  declaration  in  detinue  sur  trover,  and  states,  first,  that  the  plaintiff  was  lawfully 
possessed,  as  of  his  own  property,  of  certain  deeds ;  that  he  casually  lost  them  out  of 
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his  possession  ;  and  that  they  canio  to  the  possession  of  the  defendant  by  finding  ;  and 
then,  that  the  defendant,  well  knowing  the  deeds  to  be  the  plaintifl's  property,  did 
not  deliver  them,  bnt  unjustly  detained  tliem  from  the  plaintiff.  The  defendant  has 
pleaded,  first,  non  detinet ;  and,  seeondly,  that  the  plaintiff  was  not  lawfully  possessed, 
as  of  his  own  property,  of  the  deeds  in  question.  As  to  the  first  of  these  pleas  it  is 
perfectly  cleai-,  under  the  very  words  of  the  New  Rules,  and  according  to  the  exposi- 
tion of  those  words  given  by  this  Court  in  the  case  of  Richarils  v.  Frankum  (6  M.  &  W. 
420),  that  it  only  puts  in  issue  the  fact  of  the  detainer  of  the  goods,  the  subject  of 
the  action.  This  point,  indeed,  was  not  much  insisted  upon  in  the  argument.  The 
only  [683]  question,  therefore,  is,  whether,  under  the  second  plea,  it  be  competent  to 
set  up  this  defence.  There  is  no  doubt  that,  in  the  action  of  trover,  the  Court  of 
Common  Pleas,  in  Owen  v.  Knujht  (4  Bing.  N.  C.  54  ;  5  Scott,  307),  has  decided,  that, 
under  the  plea  of  not  po.ssessed,  the  defendant  may  give  in  evidence  a  lien,  on  the 
ground  that  this  plea  denies  the  plaintiff''s  right  to  the  immediate  possession  of  the 
goods,  as  well  as  his  property  in  them;  and  in  the  case  of  JFhite  v.  I'ealc  (12  Ad.  & 
Ell.  114;  4  P.  &  D.  43)  the  Court  of  Queen's  Bench  held,  on  similar  grounds,  that 
such  a  defence  was  not  admissible  under  not  guilty.  It  is  proper  to  abide  by  the 
authority  of  these  decisions  in  the  action  of  trover,  though,  no  doubt,  plausible  reasons 
may  be  assigned  for  saj'ing  that  the  proper  plea  on  which  such  a  defence  as  a  lien, 
or  the  like,  may  be  made,  is  the  plea  of  not  guilty,  by  which  the  conversion  is 
denied.  But  we  are  of  opinion,  that,  in  the  action  of  detinue,  this  plea  of  not 
possessed  cannot  have  the  same  effect.  In  this  form  of  action,  we  are  not  embarrassed 
with  the  difficulty  which  exists  in  the  action  of  trover  founded  on  a  conversion,  which 
is  always  a  wrongful  act,  and  cannot,  therefore,  be  confessed  and  avoided.  The 
detainer,  which  alone  is  in  issue  under  non  detinet,  may  be  lawful  or  unlawful,  and, 
therefore,  it  may  be  denied  altogether,  or  it  may  be  admitted  and  justified  as  a  lawful 
act;  and  this  we  find  supported  by  the  older  authorities.  In  Co.  Lift.  283  a.,  it  is 
thus  laid  down  :  "In  detinue,  the  defendant  pleadeth  non  detinet;  (which,  under  the 
old  mode  of  pleading,  put  in  issue  the  plaintiff's  property  and  the  detainer) ;  he 
cannot  give  in  evidence  that  the  goods  were  pawned  to  him  for  money,  and  that  it 
is  not  paid,  but  must  plead  it ;  but  he  may  give  in  evidence  a  gift  from  the  plaintiff', 
for  that  proveth  he  detaineth  not  the  plaintiff's  goods  ;  "  and  yet  a  pledge  for  money 
unpaid  would  clearly  negative  the  plain-[684]-tiff's  right  of  immediate  possession,  if 
that,  indeed,  were  in  issue  in  detinue  under  not  possessed.  But,  according  to  Lord 
Coke,  this  must  be  specially  pleaded  in  confession  and  avoidance  of  the  detainer.  In 
the  case  of  Isack  v.  Clarke.  (1  Roll.  128),  Houghton,  J.,  speaking  of  detinue,  says 
expressly,  "  En  un  detinue  pur  biens,  est  bon  plea  que  il  eux  pledge  pur  deniers  que 
n'est  paie."  And  Dod,  J.,  in  the  same  case,  says,  "En  detinue  pur  charters,  defendant 
dit  que  le  predecessor  del'  plaintiff'  ceo  pawne  a  luy  pur  .£5  que  vient  al  use  del' 
mease,  at  que  il  est  reddie  a  deliver  les  charters,  se  le  plaintiff  voilt  paier  les  deniers ; 
et  bon  plea."     For  this,  he  cites  33  Hen.  6,  26  and  27. 

The  plea  of  not  possessed,  we  think,  on  these  authorities,  puts  only  the  property 
of  the  plaintiff  in  issue  ;  and,  if,  therefore,  the  plaintiff  has  such  a  propertj'  as  will 
enable  him  to  maintain  detinue,  it  is  enough.  Now,  in  order  to  maintain  detinue,  it 
is  not  necessary  that  he  should  have  the  entire  property  in  the  goods.  A  plaintiff 
entitled  to  a  share  of  a  chattel  may  maintain  this  action.  That  was  decided  bv  the 
Queen's  Bench  in  Broadbent  v.  Lcdward  (11  Ad.  &  Ell.  209;  3  P.  &  1).  45).  And,  if 
the  defendant  has  any  right  to  detain,  arising,  as  in  this  case,  out  of  a  joint  interest, 
or,  as  in  other  cases,  out  of  a  lien  or  pledge,  we  think  that  he  must  plead  such  right 
specially  on  the  record.  We  are  awaie  this  is  contrary  to  an  opinion  of  the  Court  of 
Queen's  Bench  in  the  case  of  Lane  v.  Teivson  (12  Ad.  &  Ell.  116  ;  1  Gale  &  D.  584) ; 
but  we  cannot  agree  with  that  decision.  The  case  was  not  fully  argued  before  the 
Court,  nor  were  the  authorities,  which  we  think  have  decided  that  question,  fully  laid 
before  them. 

We  think  that,  in  this  case,  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


1374  SCALES   V.  CHEESE  12M.  &W.  685. 

[685]    In  THE  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Scales  v.  Cheese.  Exeh.  Chamber.  Feb.  8,  1844. — A  Court  of  error  will  not 
incjuire  into  the  propriety  of  amendments  made  in  the  record  by  the  Court  below, 
or  into  its  authority  to  make  them,  though  they  were  made  after  judgment,  and 
after  the  issuing  of  a  writ  of  error  coram  vobis. 

[S.  C.  1  D.  &  L.  657 ;  13  L.  J.  Ex.  167.] 

The  distringas  juratores  in  this  cause  having  been  amended,  pursuant  to  the 
order  of  the  Court  of  Exchequer  (10  M.  &  W.  489),  the  defendant  below  proceeded 
with  the  writ  of  error  coram  vobis,  and  assigned  the  following  errors  : — 

That,  at  the  time  of  the  delivery  to  the  shei'iff  of  the  writ  of  distringas  juratores, 
and  also  at  the  time  of  the  trial,  and  from  thence  until,  and  at,  and  after  the  giving 
of  judgment  in  the  court  below,  and  also  at  the  time  of  bringing  this  writ  of  error, 
the  jurata  on  the  record  respited  the  jury  until  the  17th  day  of  June,  1842,  unless  the 
Chief  Baron  should  first  come  on  the  1 5th  day  of  June ;  and  the  sheriffs  were  thereby 
then  ordered  to  have  the  bodies  of  the  said  persons  accordingly  ;  and  the  writ  of  dis- 
tringas juratores,  at  the  time  of  the  delivery  thereof  to  the  sheriffs,  and  also  at  the 
time  of  the  trial,  and  from  thence  until,  and  at,  and  after  the  giving  of  judgment,  and 
also  at  the  time  of  bringing  this  writ  of  error,  bore  teste  the  2nd  day  of  November, 

1842,  and  eomniai  ded  the  sheriff's,  that  they  should  distrain  the  several  persons  in  the 
parcel  thereunto  annexed,  so  that  they  had  their  bodies  before  the  Barons  of  the 
Exchequer  on  the  17th  day  of  June  instant,  unless  the  Chief  Baron,  according  to  the 
form  of  the  statute,  on  the  1 5th  day  of  June,  should  first  come  :  That,  at  the  time  of 
the  trial,  there  was  not,  nor  was  there  at  the  time  of  giving  judgment,  or  of  bringing 
[686]  this  writ  of  erior,  any  award  on  the  Roll,  or  on  the  Nisi  Prius  record,  whereby 
the  jury  between  the  parties  were  respited  until  a  day  after  the  trial,  or  until  a  day 
certain  in  the  term  after  the  trial,  or  until  any  other  day  in  term,  unless  the  Chief 
Baron  should  first  come  on  a  previous  day  ;  nor  was  there,  during  the  time  aforesaid, 
any  writ  of  distringas  juratores,  bearing  teste  on  a  day  before  the  trial,  or  on  a  day 
certain  in  the  term  before  the  day  of  trial,  or  on  any  other  day  in  term,  unless 
the  Chief  Baron  should  come  on  a  previous  day  :  That  the  cause  was  tried  on  the 
25th  day  of  June,  1842;  and  that  the  wiit  of  distringas,  at  the  time  of  the  trial, 
bore  teste  the  2nd  day  of  November,  1842,  a  day  long  after  the  trial,  and  respited 
the  jury  until  the  17th  day  of  June,  unless  the  Chief  Baron  should  come  on  a 
previous  day. 

The  defendant  below  pleaded  the  rule  of  Court,  by  which  it  was  ordered,  that  the 
writ  of  distringas  juratores  and  the  Nisi  Prius  record  should  be  amended,  and  that  the 
same  vvere  amended  accordingly. 

To  this  plea  the  defendant  below  demurred,  on  the  ground  that  it  confessed,  but 
did  not  avoid,  all  the  errors  assigned. 

The  demurrer  came  on  for  argument  in  the  Court  of  Exchequer,  in  Trinity  Term, 

1843,  (June  12),  when  the  Court  gave  judgment  for  the  defendant  in  error,  (the 
plaintiff"  below),  on  the  ground,  that  the  amendment  having  been  made  pursuant  to 
the  order  of  the  Court,  they  would  not  again  entertain  the  question  of  the  propriety 
of  that  amendment,  and  the  record  must  be  taken  to  be  correct.  The  defendant  below 
thereupon  brought  a  writ  of  error  into  this  couit.  The  transcript  of  the  record  set 
forth  the  whole  of  the  proceedings,  and  assigned,  as  one  of  the  causes  of  error,  that 
by  the  record  it  appeared,  that,  after  the  giving  of  the  verdict  and  judgment,  and  the 
issuing  of  the  writ  of  error  coram  vobis,  an  amendment  had  been  made  in  the  jury 
process  and  Nisi  Prius  record,  which  could  not,  at  the  time  of  the  making  thereof, 
by  law  be  made. 

[687]  Crowder  now  appeared  for  the  plaintiff  in  error,  and  was  urging  that  the 
Nisi  Prius  record  and  jury  process  having  been  defective  at  the  time  of  final  judgment, 
no  amendment  could  be  thereafter  madein  them,  when 

Barstow,  for  the  defendant  in  error,  interposed,  and  suggested,  that  this  Court 
would  not  entertain  the  propriety  of  the  amendment  made  in  the  Court  below,  as  an 
authority  for  which  he  referred  to  Mellhh  v.  Richardson  ( 1  CI.  *  Fin.  221).    [Tindal,  C.  J. 
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Eveiy  Court  is  the  guardian  of  its  own  records,  and  master  of  its  own  practice. 
We  have  no  means  of  judging  on  what  grounds  the  Court  below  made  the  amendment ; 
for  aught  that  appears,  it  might  be  on  the  ground  of  a  fraud  committed  by  the  opposite 
party,  and  shewn  by  affidavit.] 

Crowder.  If  such  be  the  rule,  the  power  of  amendment  may  be  cariied  to  any 
extent,  without  any  opportunity  of  revising  or  questioning  it.  [Lord  Denraan,  C.  J. 
We  cannot  assume  that  a  court  would  make  improper  amendments ;  it  would  be 
criminal  in  the  judges  to  do  so.]  But  the  amendment  may  be  made,  not  from  any 
improper  motive,  but  from  a  mistake  as  to  extent  of  their  authority,  as  in  this  case  ; 
and  then  no  criminal  proceedings  could  be  resorted  to.  McUish  v.  Eklumhon  is  not 
a  conclusive  authority,  for  there  all  the  facts  do  not  appear  to  have  been  set  out. 

Ikrstow  referred  to  the  report  of  the  case  in  7  B.  &  C.  8.'5.5,  n.,  as  shewing  that 
the  facts  were  set  out  in  detail. 

Lord  Denman,  G.  J.  MdlMi  v.  Richardson  lays  it  down  positively,  that  a  court 
of  error  cannot  review  the  propriety  of  amendments  made  in  the  Court  below.  After 
that  case,  I  think  we  ought  not  to  sutler  the  matter  to  be  discussed. 

Writ  of  error  quashed. 

[688]  Tkott  v.  Smith,  Executor  of  R.  Edwards,  Deceased.  Exch.  Chamber.  Feb.  6, 
1844. — Declaration  iu  covenant  stated,  that,  by  indenture  of  assignment  of 
certain  leasehold  premises,  dated  20th  July,  182-5,  between  the  plaintiff,  the 
defendant's  testator,  and  VV.,  the  testatoi',  for  himself,  his  executors,  &c.,  cove- 
nanted with  the  plaintiff  to  pay  to  W.  £1200  and  interest.  By  the  indenture 
as  set  out  in  the  plea  in  hxa  verba,  it  appeared  that  the  plaintiff'  had  raoitgaged 
the  premises  to  W.,  by  a  deed  dated  12th  April,  1825,  with  a  proviso,  that  if  the 
plaintiff',  his  executors,  &c.  six  months  after  demand  in  writing,  should  pay  the 
£1200  to  W.,  W.  would  re-convey:  that  the  assignment  by  the  plaintiff'  to  the 
testator  was  subject  to  the  above  indenture  of  mortgage  to  W.,  and  to  the  pa^'meut 
to  him  of  the  said  sum  of  £1200.  There  was  then  a  general  covenant  with  the 
plaintiff'  for  payment  by  the  testator  to  W.  of  the  said  sum  of  £1200.  The  plea 
then  alleged  that,  after  the  breaches  of  covenant  in  the  declaration  mentioned, 
the  plaintiff'  became  bankrupt ;  that  his  estate  was  conveyed  to  certain  persons 
named,  in  trust  for  his  creditors,  (not  stating  that  they  had  been  chose!)  assignees) ; 
and  that  afterwards,  to  wit,  on  &c.,  he  duly  obtained  bis  certificate  of  conformity, 
which  was  duly  allowed  by  the  Lord  Chancellor;  and  that  the  £1200  became 
payable  by  the  plaintiff  to  W.  before  the  bankruptcy.  A  second  plea  stated, 
that  the  indenture  declared  on  was  the  same  as  that  set  forth  in  the  former  plea ; 
it  then  set  out  the  proviso  and  covenant  contained  in  the  mortgage  of  the  1 2th 
of  April,  182.5,  and  alleged  that  no  demand  in  writing  of  payment  of  the  said 
sum  of  £1200  had  been  given  to  the  plaintiff'.  On  special  demurrer  to  these 
pleas.  Held,  first,  that  the  declaration  was  sufficient. — Secondly,  that  it  was 
sufficiently  stated  in  the  first  special  plea,  on  general  demurrer,  that  the  parties 
to  whom  the  plaintiff's  estate  had  been  conveyed  were  his  assignees  in  bankruptcy. 
— Thirdly,  that  the  first  special  plea  was  bad,  for  that  it  negatived  on  the  face 
of  it  any  possibility  of  interest  in  the  covenant  on  the  part  of  the  plaintiff's 
assignees  ;  and,  therefore,  that  it  was  not  necessary  for  the  plaintiff  to  reply  that 
no  interest  passed  to  them. — Fourthly,  that  the  second  special  plea  was  a  sufficient 
answer  as  to  the  principal  sum  of  £1200,  which  was  not  due  until  after  six  months' 
demand  in  writing,  subsequent  to  the  12th  of  April,  1828;  but  that  the  interest, 
being  payable  absolutely,  and  not  after  demand,  the  plea  being  pleaded  to  the 
interest  as  well  as  to  the  principal,  was  therefore  bad  altogether.  The  like 
objection  was  also  held  to  apply  to  the  first  special  plea. — Quiere,  whether  the 
pleas  were  bad,  as  setting  up  a  qualified  covenant,  difl'erent  from  the  absolute 
contract  stated  in  the  declaration,  and  therefore  amounting  to  non  est  factum. 

[S.  C.  13  L.  J.  Ex.  178.] 

Covenant.  The  declaration  stated,  that,  by  indentui'e,  dated  20th  July,  182.5, 
made  between  the  plaintiff',  of  the  first  pai't,  R.  Edwards,  the  defendant's  testsitor, 
of  the  second  part,  and  W.  J.  Wilton,  of  the  third  part,  (excusing  pi'ofert  on  the 
ground  that  the  indenture  was  in  the  defendant's  possession),  the  said  R.  Edwards 
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dill,  for  himself,  his  executors,  administrators,  and  assigns,  covenant  with  the  plaintiff, 
his  heirs,  executors,  and  administrators,  to  pay  to  the  said  W.  J.  Wilton  the  sum  of 
£1200  and  interest.  Breach,  non-payment  thereof  by  Edwards  in  his  lifetime,  or  by 
the  plaintiff,  as  executor,  since  his  death,  to  the  plaintiff,  or  to  Wilton. 

First  plea,  non  est  factum.  The  second  plea  set  out  the  indenture  in  hrec  verba  ;  (a) 
by  which,  after  reciting,  that  [689]  by  an  indenture  of  mortgage,  dated  12th  April, 
1825,  the  plaintiff'  had  mortgaged  certain  premises  therein  mentioned  to  Wilton  for 
a  term  of  one  thousand  years  to  secure  the  sura  of  £1200,  with  a  proviso,  that,  if  the 
plaintifr  should,  within  six  months  after  demand  of  payment  thereof,  (such  demand 
to  lie  in  writing,  but  not  to  be  good  or  valid  unless  made  after  the  12th  day  of  April, 
1828),  pay  to  Wilton  the  said  sum  of  £1200  and  interest,  Wilton  would  re-assign  the 
premises  to  the  plaintiff;  it  was  witnessed,  that,  for  the  considerations  therein  mentioned, 
the  plaintiff  did  grant,  bargain,  sell,  A.'c.,  to  Edwards,  his  executors,  &c.,  the  premises 
in  question,  for  the  residue  of  the  said  term,  subject  to  the  said  indenture  of  mortgage 
of  the  12th  April,  1S2.5,  and  to  the  payment  of  the  sum  of  £1200  thereby  secured, 
and  the  interest  thereof ;  and  Edwards  thereby  covenanted  with  the  plaintiff'  to  pay 
to  Wilton  the  said  sum  of  £1200  and  interest.  The  plea  then  stated,  (in  substance), 
that,  after  the  breaches  of  the  said  covenant  in  the  declaration  mentioned,  to  wit,  on 
the  24th  of  October,  1 825,  the  plaintiff"  became  a  bankrupt,  and  that  his  estate  was 
conveyed  to  certain  persons,  in  trust  for  his  creditors,  (not  saying,  that  such  persons 
had  been  chosen  assignees);  that  afterwards,  to  wit,  on  the  24th  of  October,  1826, 
the  plaintiff'  obtained  his  certificate  ;  and  that  the  said  sum  of  £1200  became  payable 
by  the  plaintiff'  to  Wilton  before  the  bankruptcy  of  the  plaintiff;  concluding  to  the 
country. 

The  third  plea  stated,  that  the  indenture  in  the  declaration  mentioned  was  the 
same  as  that  set  forth  in  the  second  plea ;  that  the  proviso  and  covenant  contained 
in  the  said  indenture  of  mortgage  of  the  12th  April,  1825,  were  in  the  words  and 
figures  following :  (setting  them  forth  at  length,  in  substance,  the  same  as  stated  in 
the  second  plea);  and  that  no  demand,  in  writing,  of  payment  of  the  said  sum  of 
£1200,  or  of  any  interest  thereon,  was  given  to  the  plaintiff  six  months,  or  at  any 
time,  before  the  commencement  of  this  suit ;  concluding  to  the  country. 

[690]  Special  demurrer  to  the  second  plea,  assigning  for  causes,  that  the  said  plea 
did  not  either  confess  and  avoid,  or  traverse  and  deny,  the  allegations  in  the  declaration, 
that  the  said  K.  Edwai-ds  did,  for  himself,  his  heirs,  &c.,  covenant  and  promise  as  in 
the  declaration  mentioned  ;  and  also,  that  the  defendant  had,  by  the  said  plea,  tendered 
an  immaterial  issue,  namely,  whether  the  plaintiff  did  or  did  not  become  bankrupt ; 
and  that,  although  it  professed  to  be  an  answer  to  the  whole  declaration,  it  did  not 
in  truth  contain  any  answer  to  it. 

The  thii'd  plea  was  also  demurred  to,  on  the  same  grounds,  and  also,  that  the 
defendant  had  thereby  tendered  an  issue,  as  to  whether  the  indenture  of  the  12th  of 
April,  I  825,  did  or  did  not  contain  the  proviso  in  the  third  plea. 

The  defendant  joined  in  demurrer,  and  stated,  as  a  point  for  argument,  that  the 
declaration  was  bad,  for  not  shewing  when  or  how  the  said  sum  of  money  covenanted 
to  be  paid  as  therein  mentioned  was  payable,  and  for  other  causes. 

In  Trinity  Vacation,  1842,  the  Court  below  gave  judgment  for  the  defendant, 
holding  the  declaration  bad  (10  M.  &  W.  453).  On  this  "judgment  a  writ  of  error 
was  brought  into  this  Court,  which  was  argued  on  the  17th  of  May,  1843,(i)  by 

J.  W.  Smith,  for  the  plaintiff.  First,  the  declaration  is  good.  It  was  mistakenly 
assumed  by  the  Court  of  Exchequer,  that  the  indenture  of  mortgage  of  the  12th  of 
April,  1825,  was  set  in  the  plea  on  oyer,  so  as  to  form  part  of  the  declaration;  and 
therefore  that  the  declaration  was  bad,  for  not  shewing  that  such  notice  had  been 
given  as  to  make  the  mortgage  money  payable.  But  that  is  not  so ;  the  indenture 
is  set  out  in  base  verba  in  the  plea,  but  not  on  oyer ;  and  the  declaration,  taken  by 
itself,  clearly  discloses  a  sufficient  ground  of  action. 

(a)  The  case  was  argued  in  the  Court  of  Exchequer,  and  the  judgment  of  that 
Court  proceeded,  on  the  assumption  that  the  indenture  was  set  out  in  the  plea  on 
oyer,  and  the  validity  of  the  pleas  was  not  considered  by  the  Court.  See  10  M. 
&  W.  454,  463. 

(i)  Before  Tindal,  C.  J.,  Patteson,  J.,  Williams,  J.,  Coleridge,  J.,  Coltman,  J., 
Erskine,  J.,  and  Cresswell,  J. 
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[691]  Secondly,  the  special  pleas  are  had.  The  defence  in  the  second  plea  is  not 
grounded  at  all  on  the  indenture ;  but  it  avers  that  the  money  was  due  from  the 
plaintift"  to  Wilton,  before  the  bankruptcy  of  the  plaintiff,  and  relies  on  the  fact  of  the 
bankruptcy,  and  that  the  benefit  of  the  covenant  passed  to  the  assignees,  and  the  right 
of  action  is  vested  in  them  The  defence  in  the  third  plea  rests  altogether  on  the 
indenture,  and  the  defendant's  argument  is,  that  the  one  deed  qualities  the  other,  and 
that  the  plaintiff  had  no  right  to  sue  as  upon  an  absolute  covenant,  without  proving  a 
demand  of  the  mortgage  money  pursuant  to  the  first  deed. 

But,  in  the  first  place,  this  is  not  a  covenant  the  benefit  of  which  would  pas.s 
to  the  plaintiff's  assignees  on  his  bankruptcy  :  and  in  the  ne.xt  place,  if  it  be,  the 
bankruptcy  is  not  properly  pleaded,  because  the  plea  does  not  aver  a  proper  election 
of  the  assignees. 

The  plaintiff  had  only  the  equity  of  redemption,  the  legal  interest  in  the  premises 
being  in  Wilton.  The  only  right  the  plaintiff  had  was,  on  payment  of  the  £1'200  and 
interest,  to  redeem  them.  The  covenant  of  the  defendant  to  pay  Wilton  was  one 
from  which  the  plaintifl's  assignees  could  derive  no  benefit.  The  performance  or  non- 
performance of  it  could  not  affect  his  estate ;  if  the  money  were  paid  to  Wilton,  the 
assignees  would  deiive  no  interest  from  it ;  and  if  not,  AVilton  might,  indeed,  come 
upon  the  mortgaged  premises,  or  prove  against  the  bankrupt's  estate  ;  but  there  would 
be  a  remedy  over  against  the  defendant  on  the  covenant.  In  any  event,  therefore,  the 
covenant  was  \'aluable  to  the  bankrupt  only  as  relieving  him  from  the  direct  payment 
to  Wilton.  The  principle  of  the  bankrupt  law  is,  that  the  assignees  take  only  that 
which  will  be  beneficial  to  the  bankrupt's  estate.  All  the  authorities  go  to  this,  that 
where  the  estate  cannot  derive  any  benefit  from  a  contract  with  the  bankrupt,  it  doe-s 
not  pass  to  his  as-[692]-signees :  Winch  v.  Keehy  (1  T.  li.  619),  Sims  v.  Thomas  (12  Ad. 
&  E.  5.50 ;  4  P.  &  I).  233),  Carpenter  v.  Marnell  (3  Bos.  &  P.  40),  DcmgerfieU  v.  Thomas 
(9  Ad.  &  E.  292;  1  P.  &  D.  287),  Gardner  v.  Howe  (2  Sim.  &  Stu.  34(3),  Parnham  v. 
Hurst  (8  M.  &  W.  743).  It  may  be  said  that,  because,  on  the  non  performance  of  the 
covenant,  Wilton  might,  by  possibility,  have  proved  against  the  bankrupt's  estate,  and 
the  assignees  might  not  have  recou])ed  themselves  against  the  defendant,  that  entitles 
them  to  sue,  the  covenant  being  to  that  extent  beneficial  to  them.  But  Panhiwi  v. 
Hurst  is  an  authority  that  such  a  remote  possibility  is  not  sufficient.  Besides,  the 
estate  in  question  was  a  chattel  interest,  and  a  term  of  years  does  not  pass  to  assignees 
in  bankruptcy,  until  they  have  elected  to  take  it ;  and  here  the  property  was  sold  by 
the  plaintiff'  before  the  bankruptcy,  therefore  there  could  be  no  election  to  take  the 
term  ;  and  there  is  no  averment  that  the  assignees  elected  to  take  the  benefit  of  the 
covenant.  Until  such  election,  a  third  party,  like  the  defendant,  cannot  say  it  vested 
in  them. 

But,  further,  even  if  this  were  a  covenant  the  benefit  of  which  would  pass  to  the 
assignees,  it  is  not  shewn  that  the  persons  mentioned  in  the  plea  were  assignees.  All 
that  is  alleged  is,  that  the  plaintiff''s  estate  was  conveyed  to  them  in  trust  for  his 
creditors,  but  no  election  of  them,  according  to  the  bankrupt  act,  6  Geo.  4,  c.  16,  ss.  61 
and  63,  is  stated.  The  plea  ought  to  have  shewn  by  proper  averments  that  all  those 
proceedings  had  been  taken  without  which  assignees  could  not  come  in  esse.  Christie 
v.  Umvin  (11  Ad,  &  E.  373  ;  3  P.  &  D.  204),  Vitt  v.  Chappeloiv  (8  M.  &  W.  616).  The 
precedent  in  3  Chit.  PI.  775  contains  an  express  averment  of  the  choice  [693]  of 
assignees.  [Ci'esswell,  J.,  referred  to  the  6  Geo.  4,  c.  16,  s.  45,  as  giving  the  com- 
missioners power  to  assign  absolutely  to  any  person  they  please.]  There  is  no 
averment  that,  by  writing  under  their  hands,  the  commissioners  appointed  any  of 
those  persons  provisional  assignees. 

Then,  with  respect  to  the  third  plea.  It  will  be  argued  on  the  part  of  the  defendant, 
that  the  indenture  of  the  20th  of  July,  1825,  by  reference  to  the  proviso  in  that  of  the 
1 2th  of  April,  is  to  be  read  as  containing  a  qualification  which  turns  the  covenant  of 
Edwards,  from  an  absolute  covenant  for  payment  at  all  events,  into  a  qualified  covenant 
to  pay,  after  six  months'  notice  in  writing  given  to  the  plaintiff.  Now  the  proviso  in 
the  first  deed  is  altogether  for  the  benefit  of  the  plaintiff'.  There  was  nothing  to  prevent 
him  from  immediately  tendering  the  money  and  redeeming  the  estate.  The  first 
question,  therefore,  is,  whether  there  be  such  a  connexion  between  the  absolute 
covenant  of  Edwards,  and  this  proviso  in  the  other  deed,  as  obliges  the  Court  to  read 
them  together,  or  whether  the  covenant  is  not  altogether  collateral  to  the  proviso.  It 
is  not  because  the  two  arrangements  are  inconsistent,  that  the  absolute  covenant  is  to 
Ex.  Div.  VIII. — 44 
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be  qualified.  It  is  like  the  case  of  a  covenant  to  repair,  in  the  first  instance  after 
notice,  and  siilisequenth'  in  general  and  absolute  terms  :  in  such  cases  the  inclination 
of  the  Court  has  always  been,  finding  such  covenants  separated  from  each  other  by 
intervening  parts  of  a  deed,  to  construe  them  as  distinct  from,  and  collateral  to  each 
other,  and  not  to  read  them  together,  unless  the  one  contains  some  special  reference 
tothe'other:  JFood  v.  Dai/  {7  Tamt.  6A6),  Doe  d  Parsley  v.  Dai/ {i  Q.  B.  HI ;  2  G.  &  D. 
757).  Even  supposing  the  plaintiff  had  no  right  to  insist  on  Wilton's  receiving  the 
money  at  any  time,  it  does  not  follow  that  Edwaids  might  not  undertake  to  pay  [694] 
absolutely,  though  Wilton  was  not  compellable  to  receive  it :  Com.  Dig.  "Condition," 
(I)  14;  1  Roll.  Eep.  452. 

There  are  two  "other  objections,  which  apply  to  both  the  pleas.  First,  as.suming 
that  the  indenture  of  mortgage  is  inconsistent  with  that  declared  on,  yet  neither  of 
the  pleas  is  a  traverse,  or  a  confession  and  avoidance  of  the  cause  of  action  alleged. 
If  a  plaintiff  declares  upon  a  certain  contract,  and  the  defendant  pleads  specially  an 
inconsistent  contract  with  that  alleged  in  the  declaration,  that  is  bad  as  an  informal 
traverse  of  the  contract  declared  on  :"  Brind  v.  Dale  (2  M.  &  W.  775),  ft'onall  v.  Giai/son 
(1  M.  &  W.  166),  Gi-egm-y  v.  Hartnoll  (id.  183),  Morgan  v.  Pehrer  (3  Bing.  N.  C.  457; 
4  Scott,  230),  Hill  v.  Allen  (2  M.  &  W.  283).  Secondly,  neither  of  the  pleas  answers 
the  whole  cause  of  action.  This  is  a  covenant  for  payment  of  principal  and  interest, 
and  the  breach  is  in  non-payment  of  principal  or  interest :  but  no  defence  is  set  up 
except  as  to  the  principal.  The  second  plea  has  no  averment  that  any  part  of  the 
interest  was  payable  before  the  bankruptcy.  Nor  does  the  third  plea  afford  any  defence 
as  to  the  interest ;  for  the  qualification  set  up  in  it  can  only  apply  as  to  the  principal ; 
the  proviso  does  not  postpone  payment  of  the  interest,  but,  on  the  contrary,  directs  it 
to  begin  immediately.  A  plea  to  a  divisible  demand,  if  bad  as  to  part,  is  bad  altogether  : 
Barnard  v.  Duthy  (5  Taunt.  27),  Applegarth  v.  Colley  (10  M.  &  W.  723). 

Atherton,  contra.  First,  no  cause  of  action  appears  on  this  record  ;  and,  secondly, 
if  a  cause  of  action  is  shewn  ever  to  have  existed,  then,  for  anything  that  appears  on 
the  record,  it  passed  to  the  plaintiff's  assignees  on  his  bankruptcy. 

First,  as  to  the  main  question  raised  on  the  second  plea.  [695]  It  is  for  a  plaintiff, 
who  shews  on  the  face  of  his  declaration  a  cause  of  action  in  himself,  when  his  bankruptcy 
is  set  up  as  an  answer  to  it,  to  exclude  the  possibility  of  its  having  passed  to  his  assignees  ; 
and  that  is  not  done  here,  but,  on  the  contrary,  a  feasible  probability  that  an  interest 
existed  which  would  pass  to  the  assignees  appears  on  this  record.  The  proper  mode 
of  pleading  is  to  reply  some  fact  which  conclusively  shews  that  the  cause  of  action  did 
not  pass  to  the  assignees — as  an  assignment  of  it  before  the  bankruptcy  ;  as  was  done 
in  H'inch  v.  Keeley,  Dangerfield  v  Thomas,  and  Carpenter  v  Marnell.  Here  the  demurrer 
admits  the  facts  as  stated  in  the  plea ;  and  for  anything  that  appears  on  the  record, 
they  may  have  been  such  as  to  give  the  assignees  a  beneficial  interest  in  this  contract. 
Either  the  money  had,  at  the  time  of  the  bankruptcy,  been  paid  by  the  plaintiff  to 
Wilton,  or  not.  If  he  had  paid  it,  his  estate  was  diminished  by  the  extent  of  such 
payment,  and  Edwards's  covenant  would  then  be  one  for  the  breach  of  which  the 
assignees  could  sue,  not  as  trustees  merely,  but  for  substantial  damage.  But,  even 
supposing  the  plaintiff'  had  not  paid,  yet  the  absence  of  interest  in  the  assignees  is  not 
made  so  apparent  as  it  ought  to  be.  It  ought  to  appear  affirmatively  that  thei'e  was 
no  possibility  of  interest  in  them.  Now  they  would  have  an  interest  to  protect  the 
plaintiffs  estate :  "Wilton  might  come  in  to  pi'ove  for  the  full  amount,  and  unless  the 
covenant  were  vested  in  the  assigtiees,  they  could  not  effectually  protect  the  estate  by 
reimbursement  from  the  defendant.  In  all  the  cases  cited  for  the  plaintiff,  the  facts 
shewed  the  absence  of  any  possibility  of  interest  in  the  assignees. 

With  respect  to  the  objection  that  there  is  no  proper  averment  of  the  appointment 
of  assignees,  that  is  not  pointed  out  as  a  ground  of  special  demurrer;  and  on  general 
demurrer,  it  will  be  taken  that  the  commissioners  did  in  law  and  fact  assign  to  them, 
which  could  not  be,  unless  they  [696]  had  been  duly  chosen  by  the  creditors  :  an 
assignment  to  any  other  person  would  be  invalid  ;  for  the  commissioneis  have  no 
estate,  and  therefore  the  deed  could  only  operate  as  an  assignment  when  made  in 
conformity  with  the  statute,  and  to  the  persons  therein  mentioned.  The  demurrer 
admits  that  it  was  a  legal  assignment. 

Secondly,  no  cause  of  action  is  shewn  in  the  plaintiff.  This  question  ari.ses  on  the 
third  plea,  which  by  reference  incorporates  the  indenture  as  set  out  in  the  second 
plea,  and  also  sets  forth  the  covenant  between  the  plaintiff'  and  Wilton,  which  is  a 
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covenant  to  pay  in  conformity  with  the  proviso  in  the  same  deed.  And,  looking;  at 
the  whole  of  these  facts,  it  is  impossible  to  suppose  that  Edwards  was  to  be  called 
upon  to  pay  the  money  forthwith.  This  is  a  contract  whereby  the  defendant's 
testator  covenants  with  the  plaintirt'  to  pay  a  sum  of  money  to  Wilton,  which  sum  of 
money  the  plaintitt'  had  himself  previously  contracted  to  pay  to  Wilton  :  and  it  is 
submitted,  that  the  covenant  set  out  in  the  declaration,  looked  at  together  with  the 
statement  in  the  plea,  is  a  covenant  to  pay  to  Wilton  at  the  times  and  in  the  manner 
in  which  the  money  would  otherwise  have  been  payable  by  the  plaintiff  alone.  The 
plaintiff  puts  Edwards  in  his  shoes  as  to  Wilton :  he  gives  him  the  equity  of 
redemption,  an<l  he  must  have  intended  therewith  to  impose  upon  him  the  same 
liability  by  covenant  as  to  the  mortgage  money,  which  he  had  himself  undertaken  by 
his  covenant  with  Wilton.  The  Court  will  look  at  the  whole  of  these  deeds  togethei', 
in  order  to  collect  and  give  effect  to  the  intention  of  the  parties.  Can  it  be  supposed 
they  meant  the  money  to  be  payable  by  Edwards  to  Wilton  at  once,  and  before  any 
notice,  looking  at  the  previously  existing  obligation  of  the  plaintiff  to  Wilton  ?  If  he 
was  to  pay  forthwith,  he  must  also  have  had  power  to  compel  an  immediate  payment. 
But  Wilton,  by  the  terms  of  the  mortgage,  had  a  right  to  keep  his  money  [697J 
invested  on  this  security  until  1828.  It  surely  cannot  be  contended,  that  when 
Edwards  could  not  compel  Wilton  to  take,  the  plaintiff  could  compel  Edwards  to  pay. 
Thirdly,  as  to  the  objection  that  the  pleas  do  not  pi'opei'ly  traverse,  or  confess  and 
avoid  the  matter  in  the  declaration,  the  answer  is,  that  the  defect  is  not  properly 
pointed  out  as  ground  of  special  demurrer.  The  ground  of  demurrer  stated  is,  not 
that  the  pleas  amount  to  non  est  factum,  but  only  that  they  do  not  traverse,  or  confess 
and  avoid  the  allegation  in  the  declaration  that  the  defendant  covenanted  as  therein 
mentioned  :  the  objection,  that  the  covenant  disclosed  in  the  plea  is  at  variance  with 
that  declared  on,  is  not  at  all  pointed  at.  If  the  declaration  had  made  profert,  and 
oyer  had  been  craved  by  the  defendant,  this  objection  could  never  have  been  raised  : 
and  what  substantial  difference  can  it  make,  whether  the  plaintiff',  having  the  custody 
of  the  deed,  makes  profert  of  it,  and  the  defendant  craves  oyer  of  it,  or  the  plaintiff, 
not  having  po-ssession  of  it,  excuses  profert  on  that  account,  and  the  defendant  then 
sets  it  out  in  his  plea  in  hsec  verba,  without  demanding  oyer^  The  pleas,  which  set 
out  the  deed,  also  set  out  other  affirmative  matter,  and  therefore  ought,  perhaps,  to 
have  concluded  with  a  verification  :  but  that  is  an  objection  of  form  only,  which  is  not 
taken  by  the  demurrer. 

The  only  remaining  objection  is,  that  the  pleas  do  not  answer  the  whole  of  the  cause 
of  action.  But  if  the  assignees  were  the  proper  persons  to  sue  for  the  principal  sum, 
they  were  the  parties  to  sue  for  the  interest  also  ;  and  that,  whether  it  became  due 
before  or  after  the  bankruptcy.  It  is  an  entire  covenant  for  pa3mieiit  of  the  principal 
sum  and  the  interest.  And  supposing  it  to  be  a  covenant  which  requires  a  demand 
of  the  principal,  but  not  of  the  interest,  the  plaintiff  has  declared  upon  it  as  a 
covenant  for  payment  of  the  principal  only. 

J.  W.  Smith,  in  reply.  The  declaration  may  be  read,  [698]  either  with  the 
indenture  averred  in  the  pleas,  or  not.  Even  incorporating  the  indenture  into  it, 
there  would  appear  a  breach  of  the  covenant;  for  the  covenant  is  to  pay  the  principal 
and  interest  to  Wilton  ;  and  there  is  an  averment,  that  neither  Edwards  nor  the 
defendant  has  paid  to  him,  and  that  the  money  is  unpaid,  contrary  to  his  covenant, 
that  is,  the  only  covenant  mentioned  in  the  declaration.  With  respect  to  the  alleged 
probability  of  interest  in  the  assignees,  it  is  said,  in  the  first  place  that  the  plaintiff 
may  have  paid  the  money  before  the  bankruptcy.  That  is  a  contingency  which  the 
defendant  ought  to  have  set  up  as  his  defence,  although,  if  he  had,  it  would  not  have 
shewn  such  an  interest  in  the  plaintiff'  as  would  pass  to  the  assignees  .  Parnham  v. 
Hurst  (8  M.  &  W.  743).  But!  if  he  had  not  paid,  he  never  can  now  be  called  upon  to 
pay,  by  reason  of  his  certificate.  And  the  plea  does  not  state  that  the  debt  has  been 
proved  under  the  bankruptcy.  [Coltman,  J.  It  may  still  be  proved,  notwithstanding 
the  certificate.]  That  is  mere  matter  of  conjecture.  The  defendant  should  have  set 
forth  the  true  state  of  facts  ;  as  it  is,  it  is  quite  uncertain  whether  the  assignees  ever 
will  have  a  beneficial  interest.  Then,  as  to  the  statement  of  the  assignment  to  the 
assignees,  if  the  argument  on  the  other  side  be  correct,  a  plea,  that  the  commissioners 
assigned  to  A.  and  B.,  would  be  sufficient,  without  stating  any  trading  or  act  of  bank- 
ruptcy. The  want  of  one  step  in  an  entire  title  renders  the  whole  title  bad  ;  and  a 
defective  title  is  bad  after  veidict,  and  therefore  on  general  demurrer.     \Y\th  respect 
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to  the  third  plea,  the  question  is,  whether  the  covenant  declared  on  is  to  be  qualified 
by  the  proviso  and  covenant  recited  in  the  plea.  On  the  sale  by  the  plaintiff  to 
Edwards,  the  position  of  the  property  became  altered  ;  the  latter  came  in  as  a  vendee, 
not  as  a  mortgagee,  and  would  be  desirous  of  having  the  power  of  immediate  posses- 
sion, and  the  plaintiff',  on  the  other  hand,  would  desire  to  be  free  from  all  previous 
in-[699]-cumbrances  ;  and  Wilton  was  a  party  to  their  contract,  by  executing  the 
deed.  Now,  if  payment  of  the  money  were  to  be  delayed  till  1828,  Edwards  would 
not  have  the  property  he  had  contracted  to  buy,  and  the  plaintiff",  as  to  the  £1200, 
would  remain  dependent  on  the  chance  of  Edward's  continuing  solvent.  But, 
supposing  it  cannot  be  clearly  made  out  from  the  context  of  the  deeds  what  was  the 
intention  of  the  parties,  the  clear  words  of  the  covenant  declared  upon  ought  to  be 
primarily  considered. 

Lastly,  as  to  the  formal  objections  taken  to  the  pleas ;  if  the  contract  stated  in  the 
pleas  be  inconsistent  with  that  declared  on,  there  is  no  confession  and  avoidance  of 
the  right  of  action,  and  the  form  of  the  demurrer  is  sufficient  to  raise  the  question. 
Nor  is" there  any  answer  as  to  the  interest.     It  is  said,  that,  if  the  assignees  are  the 
parties  to  sue  for  the  principal,  they  are  also  the  parties  to  sue  for  the  interest.     But        ; 
the  right  of  the  assignees  can  only  be  to  the  extent  to  which  the  estate  of  the  bankrupt        ' 
could  be  prejudiced  ;  but  he,  having  obtained  his  certificate,  could  not  be  sued  for 
any  part  of  the  interest  afterwards  accruing  due,  and  his  as.signees,  therefore,  could        . 
not  be  damnified  by  its  non-payment.     The  assignees  could  have  no  interest,  except        ' 
so  far  as  he  harl  made  payments,  or  there  had  been  proofs  against  his  estate.     And        i 
the  third  plea  clearly  contains  no  answer  as  to  the  interest,  which  was  to  be  payable        J 
forthwith  ;  and  the  question  does  not  arise  on  the  declaration,  oyer  not  having  been 
demanded.  \ 

Cur.  adv.  vult.  , 

The  judgment  of  the  Court  was  now  delivered  by 

TiNDAL,  C.  J.  This  was  an  action  of  covenant,  on  an  indenture  dated  the  20th 
of  July,  1825,  and  made  between  the  plaintiff  of  the  first  part,  Edwai'ds,  the  defen- 
dant's testator,  of  the  second  part,  and  William  Joseph  Wilton  of  the  third  part. 
The  declaration  excuses  profeit  of  the  indenture,  stating  it  to  be  in  the  possession  of 
the  defendant ;  [700]  and  then  states,  that  the  indenture  recites  a  sale  of  certain 
premises  by  the  plaintiff"  to  Edwards  for  £1.500,  out  of  which  sum  was  to  be  deducted 
£1200  and  interest,  secured  to  Wilton  :  and  it  further  states  a  covenant  by  Edwards 
with  the  plaintiff,  to  pay  the  sum  of  £1200  and  interest  to  Wilton,  but  without  stating 
any  time  for  the  payment.  It  then  alleges  a  breach  in  non-payment.  The  defendant 
pleaded  two  special  pleas.  In  the  first,  he  professes  to  set  out  the  indenture  verbatim, 
as  part  of  his  plea;  by  which  it  appears,  that  the  £1200  was  secured  to  Wilton  by 
indenture  of  mortgage,  dated  the  12th  of  April,  1825,  containing  a  proviso  for  redemp- 
tion of  the  premises,  by  payment  of  the  money  six  months  after  demand,  in  writing, 
by  Wilton,  (but  which  demand  was  not  to  be  made  till  after  the  12tb  of  April,  1828), 
and  interest  half-yearly,  in  the  meantime  ;  and  there  is  a  covenant  by  the  plaintiff  to 
pay  to  Wilton  accordingly.  The  plea  then  states  the  bankruptcj^  of  the  plaintiff  in 
October  1825,  and  a  conveyance,  by  the  commissioners  of  bankruptcy,  to  certain 
persons  as  his  assignees  ;  and  that  the  £1200  became  due  to  Wilton,  according  to  the 
true  intent  of  the  indenture  of  the  12th  of  April,  1825,  before  the  plaintitt' became 
bankrupt  The  other  special  plea,  after  referring  to  the  indenture  which  had  been 
set  out  verbatin  in  the  former  plea,  sets  out  the  pioviso  and  covenant  in  the  indenture 
of  the  12th  of  April,  1825,  and  avers,  that  no  demand  in  writing  of  the  said  sum  of 
£1200,  or  of  any  interest,  has  been  made. 

To  these  pleas  there  are  special  demurrers. 

The  Court  of  Exchequer  gave  judgment  for  the  defendant,  holding  that  the 
covenant  of  the  defendant,  in  the  indenture  of  the  20th  of  July,  1825,  must  be  construed 
with  reference  to,  and  in  conjunction  with  the  proviso  and  covenant  in  the  indenture 
of  the  12th  of  April,  1825,  and  must  be  taken  as  a  covenant  to  pay  six  months  after 
demand  in  writing,  given  after  the  12th  of  April,  1828;  and  that  the  declaration, 
which  states  the  covenant  generall3',  was  therefore  bad  :  the  Court  supposing,  by 
mistake,  that  [701]  profert  had  been  made  of  the  indenture  of  the  20th  of  July,  1825, 
and  that  it  had  been  set  out  on  oyer.  On  reference  to  the  record,  however,  it  turns 
out  to  be  otherwise,  as  above  stated  :  it  follows,  therefore,  that  the  declaration  is  good 
upon  the  face  of  it,  and  the  reason  of  the  judgment  fails. 
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We  have  now  to  see,  wliether  the  pleas,  or  either  of  them,  be  good,  upon  whieh 
the  Court  below  gave  no  opinion. 

In  the  tii'st  place,  we  full}'  agiee  with  the  Court  of  Exchcipier,  as  to  the  (.'onstruction 
which  ought  to  be  put  upon  the  covenant  of  Edwards.  The  indenture  of  the  'JOtb  of 
July,  1S25,  conveys  these  premises  to  Edwards,  subject  to  the  mortgage  to  Wilton, 
and  to  the  payment  of  the  money  thereby  secured,  and  then  Edwards  covenants  with 
the  pl.iintili'  to  pay  the  money  to  Wilton,  without  saying  when.  That  must  neces.sarily 
be,  when  it  should  be  due  by  the  terms  of  the  indenture  of  mortgage  of  the  12th 
of  April,  1825;  and  as  Wilton  could  not,  by  that  indenture,  call  for  the  money 
until  after  six  months'  demand  in  writing,  so  neither  can  the  plaintitl'  or  Edwards 
compel  \\'ilton  to  accept  it  until  the  same  period.  Such  being  the  true  construction 
of  the  covenant,  the  second  special  plea,  which  negatives  any  demand  of  the  money, 
is  a  sufficient  answer  as  to  the  principal  sum  ;  but  whether  it  be  so  or  not  as  to  the 
interest,  is  a  point  which  we  shall  consider  hereafter.  But  it  is  said,  that  the  plea 
sets  up  a  covenant  inconsistent  with,  and  different  from  that  stated  in  the  declai-ation, 
and  therefore  amounts  to  a  plea  of  non  est  factum  ;  and  cases  are  cited  on  that  point : 
JForrall  v.  Grai/son,  Gregory  v.  Harlnoll,  Hill  v.  Allen,  Brind  v.  Bale,  and  M on/an  v.  I'ehrer. 
All  these  were  actions  of  assumpsit,  and  the  demurrer  specially  pointed  out  that  the 
pleas  amounted  to  the  general  issue.  It  is  sufficient  to  say,  that  no  such  cause  of 
demurrer  is  pointed  out  in  the  present  case,  even  supposing  the  covenant  stated  in  the 
declaration  and  pleas  to  be  [702]  inconsistent  It  is  also  further  argued  for  the 
plaintift',  that  the  plea  in  question  is  bad,  because  it  contains  no  answer  as  to  the 
interest  sued  for,  and  that,  being  bad  in  part,  it  is  bad  as  to  the  whole.  The  plea 
certainly  professes  to  answer  the  whole,  and  therefore,  according  to  all  the  authorities, 
it  is  bad  on  demurrer,  if  it  be,  in  truth,  an  answer  as  to  part  only.  Now  the  covenant 
in  this  case  is  for  payment  of  the  interest  in  the  meantime,  absolutely,  without  any 
demand  being  required  in  writing  or  otherwise.  It  is  plain,  therefore,  that  the  plea, 
negativing  any  demand  of  the  pi-incipal  can  be  no  answer  to  that  part  of  the  case,  and 
is  bad  altogether,  according  to  the  authorities  above  alluded  to,  most  of  which  are 
collected  in  Note  3  to  the  case  of  The  Earl  of  Manchester  v.  Fate  (1  Saund.  28). 
These  objections  apply  in  some  degree,  if  not  entirely,  to  the  first  special  plea.  That 
plea,  however,  raises  another  question,  namely,  whether  the  cause  of  action  stated  in 
the  declaration  passed  to  the  assignees  of  the  plaintiff'  under  the  commission  of  bank- 
ruptcy issued  against  him.  A  preliminary  objection  is,  however,  taken  in  point  of 
form  to  this  plea,  which  must  first  be  disposed  of ;  namely,  that  although  it  states  the 
bankrupt's  estate  to  have  been  conveyed  by  the  commissioners  to  certain  persons  in 
trust  for  the  creditors,  yet  it  does  not  state  such  persons  to  have  been  chosen  assignees. 
This  objection  is  not  assigned  as  a  cause  of  demurrer;  and  we  therefore  think,  that 
as  the  commissioners,  under  the  61st  and  63rd  sections  of  6  Geo.  4,  c.  16,  are 
bound  to  convey  to  the  persons  chosen  by  the  creditors,  unless  they  disapprove  of 
them,  the  statement  in  the  plea  is  sufficient  in  the  present  stage  of  the  proceedings, 
as  we  must  presume  all  things  to  have  been  lightly  done  by  the  commissioners.  The 
remaining  question  is,  whether  this  cause  of  action  passed  to  the  assignees.  The  plea 
avers  that  the  money  became  due  before  the  bankruptcy,  according  to  the  true  intent  of 
[703]  the  indenture  of  12th  of  April,  182-5;  yet  it  appears  b}'  the  same  plea,  that 
the  bankruptcy  was  in  October,  182.5,  and  that  the  money  could  not  be  demanded 
until  after  the  12th  of  April,  1828.  The  time  when  the  money  was  payable  is  certainly 
material,  and  if  the  date  of  the  plaintifl"s  bankruptcy  be  material,  then  the  plea  is 
contradictory  and  bad  upon  the  face  of  it;  but  assuming,  for  the  sake  of  argument, 
that  the  allegation  of  the  money  being  payable  before  the  bankruptcy  is  confessed  by 
the  demurrer,  the  question  will  be,  whether  there  can  be  any  possible  interest  whieh 
could  pass  to  the  assignees.  Now  it  is  cleai-  that  the  sum  to  bo  recovered  in  this 
action  will  be  for  the  benefit  of  Wilton  altogether,  and  not  for  the  benefit  of  the 
plaiutifi''s  creditors,  if  the  whole  be  still  due  to  Wilton,  as  is  alleged  in  the  declaration, 
and  not  denied  in  the  plea;  the  only  possible  way  in  which  the  assignees  could  be 
interested  would  be  in  order  to  repay  themselves  any  sum  which  either  the  plaintiff 
might  have  paid  to  Wilton  before  his  bankruptcy,  or  which  they  themselves  might 
have  paid  to  Wilton  as  a  dividend,  if  he  had  proved  under  the  plaintiff's  commission 
of  bankruptc}'.  The  plea,  however,  does  not  shew  that  any  such  payments  had  been 
made ;  and  as  it  does  shew  the  relation  in  whieh  the  plaintiff',  Wilton,  and  Edwards 
stood  to  each  other,  with  regard  to  this  money,  it  does  in  effect  negative  any  possi- 
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bility  of  interest  in  tlie  assignees,  and  there  is  no  occasion  for  the  introduction  of  any 
fnrther  facts  on  the  part  of  the  plaintiff,  by  way  of  replication,  as  theie  was  in  most 
of  the  cases  cited  at  the  bar,  and  in  which,  fiom  the  statement  in  the  declaration  and 
plea,  a  prima  facie  interest  appeared  in  the  assignees. 

For  these  reasons,  we  arc  of  opinion  that  both  the  special  pleas  are  bad,  and  that 
judgment  must  be  given  for  the  plaintiff',  upon  the  demurrers  to  them;  reversing  the 
judgment  of  the  Court  of  Exchequer. 

Judgment  for  the  plaintiff'. 


[704]    Keports  of  Cases  Argued  and  Determined   in  the  Courts  of 
Exchequer  and  Exchequer  Chamber,  Easter  Term,  7  Victorlij. 

Memoranda. 

The  Eight  Honourable  Lord  Abinger,  Lord  Chief  Baron,  died  on  the  8th  of  April, 
while  on  the  Norfolk  Circuit,  at  Bury  St.  Edmund's.  He  was  succeeded  by  Sir 
Frederick  Pollock,  Knt.,  her  Majesty's  Attorney-General,  who  was  first  called  to  the 
degree  of  Serjeant-at-Law,  and  gave  rings  with  the  motto  Audacter  et  strenue.  His 
Lordship  took  his  seat  on  the  bench  of  this  Court  on  the  .second  day  of  this  term. 

Sir  W.  W.  Follett,  Knt.,  her  Majesty's  Solicitor-General,  succeeded  to  the  vacant 
office  of  Attorney-General ;  and,  in  the  course  of  this  tei'm, 

Frederick  Thesiger,  of  the  Inner  Temple,  Esq.,  one  of  her  Majesty's  counsel,  was 
appointed  Solicitor-General,  and  received  the  honour  of  knighthood. 

[705]  King  v.  Phillips.  Exch.  of  Pleas.  April  16,  1844. — Assumpsit  by  payee 
against  maker  of  a  promissory  note.  Plea,  that  defendant  made  it  for  the  accom- 
modation of  plaintiff,  and  without  consideration,  and  that  plaintiff  holds  it  without 
consideration.  Replication,  that  there  was  a  good  consideration  for  the  making 
and  payment  of  the  note,  to  wit,  the  amount  of  the  note ;  and  issue  thereon  : — 
Held,  on  motion  in  arrest  of  judgment,  that  the  replication  was  a  sufficient 
traverse  of  the  plea. 

[S.  C.  1  D.  &  L.  1008;  13  L.  J.  Ex.  332.] 

Assumpsit  by  the  payee  against  the  maker  of  a  promissory  note  for  £20.  Plea, 
(amongst  othei-s),  that  the  defendant  made  the  said  promissory  note  in  the  declaration 
mentioned  for  the  accommodation  of  the  plaintiff',  and  without  consideration,  and  that 
the  plaintiff  holds  the  same  without  consideration.  Replication  thereto,  that  there 
was  a  good  consideration  for  the  making  and  payment  of  the  said  promissory  note, 
to  wit,  the  amount  of  the  said  promissory  note ;  concluding  to  the  country  ;  and  issue 
thereon.  At  the  trial,  before  Tindal,  C.  J.,  at  the  last  assizes  for  the  county  of  Derby, 
the  plaintiffs  obtained  a  verdict  on  the  above  issue,  damages,  £20. 

Hill  now  moved  for  a  rule  to  shew  cause  why  that  verdict  should  not  be  set  aside, 
and  a  verdict  entered  for  the  defendant  on  this  issue,  or  why  the  judgment  should  not 
be  arrested,  or  why  a  repleader  should  not  be  awarded.  This  replication  does  not 
raise  any  issue  on  the  material  point  of  defence  disclosed  in  the  plea,  that  the  note  was 
made  by  the  defendant  for  the  accommodation  of  the  plaintiff.  It  would  appear  from 
the  case  of  Atkinson  v.  Davis  (II  M.  &  W.  236),  that  the  proper  course  in  such  a  case 
would  be  to  award  a  repleader.  A  traverse  of  the  allegatiori  that  it  was  an  accom- 
modation note  would  have  been  a  full  answer  to  the  plea.  But  a  bill  or  note  made 
for  the  accommodation  of  the  plaintiff  is  not  a  bill  or  note  given  without  consideration, 
in  the  strict  sense  of  the  term,  but  one  which  it  is  agreed  between  the  parties  to  it 
shall  be  paid  by  the  plaintiff.  [Pollock,  C.  B.  If  paid  at  all.  I  think  some  of  the 
cases  define  the  meaning  of  an  accommodation  bill  to  be,  a  bill  on  [706]  which  the 
plaintiff  shall  not  be  allowed  to  sue  the  defendant.  Parke,  B.  It  is  a  bill  for  which 
the  plaintiff  is  to  provide,  the  defendant  lending  his  mere  name.]  Then  there  is 
nothing  on  this  record  displacing  that  defence.  There  may  be  a  species  of  considera- 
tion, not  legally  atUiching  to  the  bill  or  note,  yet  existing  in  fact— as,  where  a  party 
may  be  paid  for  lending  his  name  to  it.  Heie,  the  replication  amounts  to  a  traverse 
of  an  inference  of  law  ;  for  all  the  rest  of  the  plea,  after  the  averment  of  its  being  an 
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accommodation  note,  is  a  legal  inference  arising  therefrom.  The  traverse,  therefore, 
does  not  meet  the  substantial  point  of  defence.  So  long  as  the  allegation  remains 
uncontradicted,  that  it  is  au  accommodation  note,  there  is  a  repugnancy,  unless  the 
remainder  be  construed  as  a  mere  legal  inference.  [I'arke,  B.  Tiie  (juestion  is, 
whether  the  replication  is  not  an  informal  denial  tliat  it  is  an  accommo<lation  note, 
by  alleging  that  it  is  one  which  the  defendant  is  bound  to  pay  for  a  good  considera- 
tion.] Suppose  it  were  found  that  money  had  been  paid  in  respect  of  the  transaction, 
but  that  the  plaintiff  was  to  take  up  the  note  when  due.  [Parke,  B.  Then  there 
would  be  consideration  for  paying  the  note.]  The  question  is,  whether  this  replication 
sufficiently  negatives  the  duty  of  the  plaintiff'  to  provide  for  the  note. 

Pollock,  C.  B.  It  appears  to  me  that  the  replication  has  tendered  the  more 
legal  issue,  namely,  whether  there  was  or  was  not  a  good  consideration  for  the  making 
and  payment  of  the  note  ;  whether  it  was  made  for  the  plaintifl''s  accommodation  or 
not,  is  merely  a  mercantile  mode  of  stating  the  same  question.  An  accommodation 
bill  is  defined  to  be,  a  bill  on  which  the  di'awer  has  no  right  to  sue  the  acceptor. 
But  if  there  was  a  consideration  for  the  bill,  the  drawei'  has  a  right  to  sue  the  acceptor 
on  it.  Therefore,  to  aver  that  there  was  a  good  consideration  for  [707]  a  bill  or  note, 
is  substantially  the  same  as  to  aver  that  it  was  not  an  accommodation  liill  or  note. 
I  think,  therefore,  no  rule  ought  to  be  granted. 

Parke,  B.  I  am  of  the  same  opinion.  The  new  rules  require,  no  doubt,  that  the 
plea  shall  not  merely  state  that  there  was  no  consideration  for  the  bill  or  note  declared 
on,  but  shall  shew  how  it  was  without  consideration.  Here  the  plea  begins  by  stating 
that  it  was  an  accommodation  note.  That  is  a  mercantile  term,  the  meaning  of  which 
is,  that  it  is  a  note  for  which  the  plaintiff'  is  to  provide  when  due,  and  not  to  call  on 
the  defendant  for  payment.  Then  the  question  is,  whether  the  replication  has  not, 
though  informally,  alleged  that  this  is  not  such  a  note  as  the  plaintiff'  was  to  provide 
for  when  due,  but  one  which  the  defendant  was  liable  to  be  called  upon  to  pay  when 
due.  This  is  after  verdict ;  the  question  does  not  arise  on  special  demurrer,  and  I 
think  that,  in  substance,  this  replication  is  a  traverse  that  it  was  an  accommodation 
note,  because  it  alleges  that  there  was  a  good  consideration  for  the  payment  of  the 
note  by  the  defendant,  which  could  not  be  the  case  if  it  were  a  note  for  which  the 
plaintiff'  was,  by  .agreement  with  the  defendant,  to  provide  for  when  due. 

Aldekson,  B.  It  seems  to  me,  that  this  issue  could  not  be  found  for  the  plaintiff, 
without  finding  that  this  was  not  an  accommodation  note. 

EoLFE,  B.  The  replication  states,  not  merely  that  there  was  a  consideration  for 
the  making,  but  also  for  the  payment  of  the  note  ;  which  could  not  be  the  case  if  it 
was  an  accommodation  note. 

Rule  refused. 

[708]  Wynne  v.  Edwards.  Same  v.  Same.  Exch.  of  Pleas.  April  16,  1844.— 
Two  causes  between  the  same  parties,  one  in  trespass  for  mesne  profits,  in  which 
the  plaintiff'  had  declared,  the  other  in  assumpsit,  in  which  he  had  only  issued  his 
writ,  were  referred,  by  a  judge's  order,  to  arbitration  ;  the  costs  of  the  causes, 
and  of  the  leference  and  award,  to  abide  the  event  of  the  award.  The  arbitrators, 
by  their  award,  after  reciting  the  order  of  reference,  and  that  they  had  duly 
considered  the  proofs,  &c.,  concerning  the  premises,  awarded  concerning  the  same, 
that  all  further  proceedings  in  the  said  causes  should  cease  and  be  no  further 
prosecuted,  and  that  the  defendant  should,  on  &c  ,  pay  to  the  plaintiff'  411.  17s.  9d., 
in  full  of  all  demands  in  the  said  causes  : — Held,  a  sufficient  determination  of  both 
causes  in  favour  of  the  plaintiff. 

[S.  C.  1  D.  &  L.  976  ;  13  L.  J.  Ex.  222.] 

In  one  of  the  above  actions,  the  plaintiff  had  issued  a  writ,  and  delivered  a  declara- 
tion in  trespass  for  mesne  profits  ;  in  the  other,  he  had  only  issued  a  writ,  which 
described  the  action  as  being  "on  promises."  These  causes  and  all  matters  in  dili'er- 
ence  between  the  parties  were,  at  this  stage,  referred  to  arbitration  by  a  judge's  order, 
which  was  afterwards  made  a  rule  of  Court.  By  the  order,  the  costs  of  the  said  causes, 
and  of  the  reference  and  award,  were  to  abide  the  event  of  the  award.  The  arbitratoi's 
made  an  award,  whereby,  after  reciting  the  order  of  reference,  and  that  they  had  duly 
considered  the  allegations  and  proofs  of  the  said  parties  concerning  the  premises,  they 
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iiwardcd  "  concerning  the  same  in  manner  following,  that  is  to  say  :  We  do  adjudge 
and  determitie  that  all  further  proceedings  in  the  said  causes  shall  from  henceforth 
cease,  and  be  no  further  prosecuted  ;  and  that  the  said  defendant  do  and  shall,  on  or 
before  the  Gth  day  of  December  next,  pay  or  cause  to  be  paid  unto  the  plaintiff'  or  his 
attorney  the  sum  of  -111.  17s.  9d.,  in  full  of  all  demands  in  the  said  causes."  It  did 
not  appear  that  there  were  any  matters  in  difference  between  the  parties  except  those 
in  the  two  causes. 

Cowling,  in  Hilary  term,  obtained  a  rule  to  .shew  cause  why  the  award  should  not 
be  set  aside,  on  the  grounds,  that  it  was  not  final  or  cei'tain  ;  that  it  exceeded  the 
authority  of  the  arbitrators,  in  awarding  a  stet  processus  ;  and  that  it  did  not  shew 
any  event  on  which  the  costs  of  the  said  cause  could  be  ascertained. 

Kelly  and  Hayes  now  shewed  cause.  The  substantial  objection  to  this  award  is, 
that  the  arbitrators  have  not  [709]  determined  the  causes  so  as  to  form  an  event  for 
the  purpose  of  the  costs.  But  how  otherwise  could  they  determine  them  ?  They  had 
no  power  to  enter  a  verdict  or  direct  a  judgment  for  the  plaintiff'.  By  awarding  that 
the  actions  shall  be  no  further  prosecuted,  and  that  the  defendant  shall  pay  the  plaintiff 
a  sum  of  money  in  full  of  all  demands  in  the  actions,  the  arbitrators  have  in  effect 
determined  both  in  favour  of  the  plaintiff';  and  the  law  does  the  rest.  There  are 
many  authorities  in  favour  of  the  plaintiff.  In  Eardhj  v.  Steer  (2  C.  M.  &  K.  327) 
a  cause  was  referred  after  appearance,  and  before  plea,  together  with  all  matters 
in  difference  between  the  parties,  the  costs  of  the  cause,  and  of  the  reference  and 
award,  to  abide  the  event  of  the  award.  It  appeared  in  evidence  before  the  arbitrators, 
that  the  defendant  had  a  cross  demand  against  the  plaintiff',  larger  than  the  plaintiff 
could  prove  in  the  action.  By  their  award,  they  directed  that  the  action  should 
cease,  and  be  no  further  prosecuted ;  they  found,  that,  on  the  balance  of  accounts,  the 
sum  of  £661  was  dite  from  the  plaintiff"  to  the  defendant,  and  adjudged  that  the 
plaintiff  should  pay  that  sum  to  the  defendant.  The  Court  held,  on  motion  to  set 
aside  the  award,  that  it  sufficiently  shewed  the  decision  of  the  arbitrators  to  be  in 
favour  of  the  defendant,  for  the  purpose  of  the  costs.  Pearse  v.  Pearse  (9  B.  &  C.  484) 
is  an  authority  to  the  same  effect.  In  Day  v.  Bonnin{3  Bing.  N.  C.  219),  the  plaintiff' 
having  issued  a  writ  in  debt  for  1 11.  5s.,  before  declaration,  the  cause,  and  all  matters  in 
dispute,  were  referred  to  an  arbiti'ator,  who,  by  his  award,  after  stating  that  he  had 
heard  the  proofs  and  allegations  of  the  parties  touching  the  matters  in  difference 
between  them,  awarded  "concerning  the  same,"  that  the  defendant  should  pay  to  the 
plaintiff  111.  .5s.  "in  full  of  all  demands  in  the  said  cause;"  and  the  award  was  held 
to  be  sufficiently  certain  and  final.  That  case  precisely  resembles  the  present,  except 
that  [710]  here  two  causes  are  referred.  But  it  is  plain  that  the  arbitrators  thought 
the  plaintiff  was  entitled  to  recover  something  in  each  of  the  actions,  and  assessed  the 
damages  in  both  at  the  sum  mentioned  in  the  award,  for  they  awarded  them  "  in  full 
of  all  demands  in  the  said  causes."  That  expression  implies  that  there  were  demands 
in  both  actions  to  be  satisfied,  and  they  are  thus  satisfied.  An  award,  that  certain 
actions  be  discontinued,  and  each  party  pay  his  own  costs,  is  good  and  final,  being  in 
effect  an  award  of  a  stet  processus  :  Blanchani  v.  Lilly  (9  East,  497),  Yates  v.  Knight 
(2  Bing.  N.  C.  277)  [Alderson,  B  In  those  cases  there  was  no  provision  for  making 
the  costs  abide  the  event  of  the  award.] 

Cowling,  contra.  The  reference  is  not  merely  of  the  two  causes,  but  of  all  matters 
in  difference  between  the  parties.  [Parke,  B.  But  you  do  not  suggest  that  there  was 
any  matter  in  difference  out  of  the  causes.]  Then  the  arbitrators  seem  to  have 
awarded  a  stet  processus  in  the  causes,  which  would  be  bad,  as  implying  that  no  costs 
were  to  be  paid  on  either  side.  It  may  be  said  that  that  part  of  the  award  may  be 
rejected  ;  but,  even  if  that  be  so,  the  arbitrators  have  not  clearly  ascertained  any  event 
on  which  the  costs  may  depend.  The  language  of  the  award  is  vague  and  uncertain. 
If  the  arbitrators  intended  to  find  that  the  plaintiff  was  entitled  to  recover  in  both 
actions,  why  did  they  not  say  so  in  express  terms  1  As  it  stands,  their  award  amounts 
to  no  more  than  this,  that,  taking  all  the  facts  together,  a  balance  is  due  to  the  plaintiff. 
[Aldei'son,  B.  But  no  cross  demand  or  set-oft'  is  shewn  :  all  that  appears  is,  that  there 
are  two  actions  brought  by  the  same  party.  Then,  if  in  one  of  those  actions  there 
were  no  demand,  is  the  language  of  the  award  such  as  a  reasonably  correct  person 
would  usel]  Would  such  a  person  use  the  word  "demand"  with  reference  to  [711] 
an  action  of  trespass  1  [Parke,  B.  This  was  trespass  for  mesne  profits,  in  which  there 
is  a  demand.     Alderson,  B.     By  your  construction  you  give  no  effect  to  the  plural 
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"ciiuses."  The  defendjuit  cannot  be  entitled  in  cither  of  the  eanses,  unless  there  be 
a  demand  in  one,  and  no  demand  in  the  other.  So  to  eonstrno  the  award  would  be 
a  great  violation  of  langnage] 

Parke,  B.  I  am  of  opinion  that  this  award  is  good.  The  question  is,  whether, 
construing  the  award  by  itself,  and  in  conjunction  with  its  recitals,  the  arbitrators 
have  sufficiently  determined  both  actions  in  favour  of  the  plaintiff.  If  there  had  been 
one  action  only,  their  award  would  have  been  ecjuivalent  to  a  finding  that  thei'C  was 
a  demand  in  that  action,  and  to  a  finding  for  the  plaintiff'  therein  :  Day  v.  Bonnin.  If 
that  be  true  as  to  one  cause  of  action,  the  question  is,  whether  the  arbitrators  are  not, 
in  like  manner,  to  be  considered  in  this  case  as  having  decided  both  causes  of  action 
in  favour  of  the  plaintiff.  When  the_y  award  "concerning  the  pi-emiscs,"  that  is,  both 
the  causes,  and  adjudge  that  the  defendant  shall  pay  to  the  plaintiff' a  certain  sum  "in 
full  of  all  demands  in  the  said  causes,"  that  amounts  to  a  finding  that  the  plaintiff'  is 
entitled  to  recover  in  respect  of  both  causes  of  action.  It  is  unnecessary  to  specify 
how  much  he  is  entitled  to  recover  on  each  ;  and  the  award  is  final  in  favour  of  the 
plaintiff,  in  both  of  the  actions,  which  are  the  only  matters  in  diff'ei'enfie  referred. 

Aldekson,  B.  The  only  suiiposition  which  can  be  put  on  behalf  of  the  defendant 
is,  that  the  arbitrators  have  decided  for  the  plaintiff' in  one  of  the  causes,  and  that  he 
has  no  demand  in  the  other.  That  would  be  a  very  erroneous  construction  of  the 
words  of  the  award,  in  which  the  arbitrators  adjudge  that  the  defendant  shall  pay  the 
plaintiff'  [712]  a  sum  of  money  in  satisfaction  of  his  demands  in  the  said  causes  ;  whereas, 
supposing  that  the  arbitrators  intended  to  decide  that  the  plaintiff'  was  entitled  to 
recover  something  in  each  of  the  actions,  the  construction  is  perfectly  simple  and  natural. 
Why  should  we  go  out  of  our  wny  to  put  an  unnatural  construction  on  the  words,  in 
order  to  defeat  the  award,  which  we  ought  rather  to  struggle  to  uphold? 

ROLFE,  B.,  concurred. 

Rule  discharged. 

White  v.  Sharp.  Exch.  of  Pleas.  April  26,  1844. — A  cause  and  all  matters  in 
dift'erence  were  referred  to  the  arbitration  of  three  persons,  the  award  of  the  three, 
or  of  any  two  of  them,  to  be  final.  The  award  purported  on  the  face  of  it  to  be 
made  by  all  three,  but  was  executed  by  two  only,  the  third  having  refused  to  sign 
it  when  requested  to  do  so  : — Held,  that  the  award  was  good  as  the  award  of  the 
two,  and  it  supported  an  issue  in  which  it  was  so  stated. 

[S.  G.  1  D.  &  L.  1030 ;  13  L.  J.  Ex.  215  ;  8  Jur.  344.] 

Debt  on  an  award.  The  declaration,  after  reciting  that,  by  a  judge's  oi'der,  a 
cause  and  all  matters  in  difference  between  the  aliove  parties  were  referred  to  the 
arbiti-ation  of  ,1.  Cook,  R.  Singlehurst,  and  J.  Haselden,  and  that  the  award  of  the  said 
arbitrators,  or  any  two  of  them,  was,  by  the  order,  to  be  final,  stated,  that  the  said 
J.  Cook  and  J.  Haselden,  being  two  of  the  said  arbitrators,  duly  made  and  published 
their  award,  &c. 

The  defendant  pleaded,  fii-st,  that  the  said  J.  Cook  and  J.  Haselden  did  not  duly 
make  and  publish  their  award  modo  et  forma.  The  second  plea  set  out  the  award  in 
hsec  verba.  After  reciting  the  order,  as  stated  in  the  declaration,  it  proceeded  thus  : 
— "  Now  know  ye,  that  we,  the  said  J.  Cook,  R.  Singlehurst,  and  J.  Haselden,  having 
taken  upon  ourselves  the  burthen  of  the  said  reference,  &c.,  do  make  and  publish  oin- 
award  of  and  concerning  all  the  matters  referred  to  us,  as  follows,"  &c. 

At  the  trial,  before  Rolfe,  B ,  at  the  last  Liverpool  assizes,  the  award,  when 
produced,  appeared  to  be  in  the  [713]  terms  stated  in  the  plea,  but  it  was  signerl  by 
two  of  the  arbitrators  only,  Cook  and  Haselden  ;  it  being  proved,  that  Singlehurst 
had  refused  to  sign  it,  when  requested  to  do  so.  It  was  thereupon  objected  for  the 
defendant,  first,  that  the  first  issue  was  not  supported ;  secondly,  that  the  award  was 
bad,  as  falsely  purporting  to  be  the  award  of  the  three.  The  learned  Judge  overruled 
the  objections,  and  a  verdict  was  taken  for  the  plaintiff',  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit. 

Cowling  now  moved  accordingly.  In  the  first  place,  the  fiist  issue  was  not  proved, 
for  the  award  produced  in  evidence  purported,  in  the  body  of  it,  to  be  the  award  of  the 
three  arbitrators,  and  not  of  the  two,  as  alleged  in  the  declaration.  Secondly,  the 
award  is  bad.     'fhe  povvers  given  to  arbitrators  are  to  be  strictly  pursued.     Here,  it 

Ex.  Div.  viii.— 44* 
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\v;is  shewn  thut  the  third  arbitrator  had  expressly  refused  to  sign  the  award  ;  the 
other  two,  therefore,  had  no  authority  to  use  his  name  as  a  party  to  it.  The  case  of 
Thomas  v.  llarroji  (1  Sim.  &  Stu.  524)  is  precisely  in  point.  It  is  reported  in  these 
terms  : — "  It  was  provided,  in  an  agreement  of  reference,  that  the  award  should  be 
made  by  four  persons,  or  any  three  of  them  ;  an  award  was  prepared,  purporting  to 
be  the  award  of  the  four  referees  ;  but  it  was  executed  by  three  of  them  only.  The 
Vice-Chancellor  held,  that  it  was  no  good  award  ;  that  it  was  not  the  award  of  the 
four  referees,  because  it  was  signed  by  three  of  them  only  ;  and  that  it  was  not  a  good 
award  of  those  three,  because  it  professed  to  be  the  aw.ard  of  all  the  four  referees." 
That  case  is  treated  as  an  authority  by  all  the  te.xt  writers  on  this  subject.  [Rolfe,  B. 
Suppose  a  reference  to  be  made  to  A.,  and  he  says  in  his  award,  "  I  and  B.,  the  attorney 
for  the  plaintiff,  award  "  such  and  such  things  ;  would  that  be  a  bad  award  V\  No ; 
because  that  statement  would  be  immaterial ;  but  here,  any  [714]  person,  reading  this 
award,  would  take  it  to  be  the  awai'd  of  all  the  three  arbitrators. 

Paeke,  B.  I  think  there  is  no  ground  for  a  rule  in  this  case.  The  evidence  is, 
that  the  third  aibitrator,  Singlehurst,  did  not  assent  to  or  sign  the  award.  There  is, 
therefore,  nothing  more  than  a  mis-recital  of  a  fact,  and  the  award  is  not  less  the 
award  of  the  tw'o.  They  thought,  no  doubt,  that  the  third  would  join  in  the  award ; 
but  he  did  not :  and  why,  when  he  refuses  to  concur,  is  their  deliberate  judgment  to 
be  rejected,  merely  because  they  mis-recite  a  fact?  Their  statement  that  he  concurred 
may  be  treated  as  mere  surplusage,  and  the  substance  of  their  averment  is,  that  two 
of  them  have  made  the  award.  With  respect  to  the  case  of  Thomas  v.  Harruji,  it  is 
very  shortly  and  loosely  reported,  being  stated  merely  ex  relatione.  It  may  have 
been  that  there  no  notice  was  given  to  the  fourth  arbitrator  that  the  others  had  made 
an  award.  At  all  events,  as  it  is  reported,  the  decision  is  very  unsatisfactory,  and 
cannot  guide  our  judgment. 

Alderson,  B.  I  am  of  the  same  opinion.  The  case  of  Thomas  v.  Bamp  is  very 
shortly,  and  probably  inaccurately,  reported.  It  may,  however,  be  sustained,  if  the 
facts  were  that  the  three  arbitrators  executed  the  award  on  the  faith  that  the  fourth 
would  concur  in  it,  and  without  knowing  that  he  would  not  join  in  the  execution. 
But  hei-e,  the  two  arbitrators  make  and  execute  the  awai-d  contrar}'  to  the  opinion  of 
the  third.  The  two  could  not  make  a  good  award  without  first  taking  the  opinion 
of  the  third  ;  but  in  this  case  due  notice  was  given  to  him,  for  he  was  asked,  and  refused 
to  concur  in  the  award. 

EoLFE,  B.,  concurred. 

Rule  refused. 


[715]  Smith  ?;.  Heakn.  Exch.  of  Pleas.  April  27,  184i.— Where,  on  demurrer 
to  a  declaration,  the  plaintiff  amends  on  payment  of  costs  of  the  demurrer,  which 
the  defendant  receives,  that  is  equivalent  to  a  withdrawal  of  the  demurrer,  and 
entitles  the  defendant  to  time  to  plead  da  novo. 

[S.  C.  1  D.  &  L.  992 ;  13  L.  J.  Ex.  231  ;  8  Jur.  384.] 

Assumpsit  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange.  The 
declaration,  as  originally  delivered,  had  omitted,  in  the  description  of  the  bill,  the 
words  "  payable  to,"  and  the  defendant  demurred  to  it  on  that  ground.  An  order 
was  however  made,  by  consent,  for  amending  the  declaration  on  "payment  of  costs ; 
but  the  order  did  not  expressly  provide  for  the  defendant's  pleading  de  novo.  The 
declaration  was  amended  accordingly,  and  the  costs  of  the  demurrer  were  taxed,  and 
paid  on  the  1 7th  of  April.  On  the  19th,  fresh  pleas  were  delivered,  but  the  plaintiff's 
attorney  returned  them  the  same  day  with  a  joinder  in  demurrer,  and  a  letter  to  the 
defendant's  attorney,  in  which  he  stated  that  his  reason  for  so  doinsc  was,  that  the 
defendant  was  not  entitled  to  plead  de  novo,  without  first  withdrawing  his  demurrer. 
The  defendant's  attorney  immediately  returned  the  pleas  and  the  joinder  in  demurrer ; 
which,  however,  on  the  20th,  were  again  sent  back  to  him,  with  the  followin^  letter 
from  the  plaintifl's  attorney  : — 

"  20th  April. 
"  Herewith  I  return  your  pleas  and  my  joinder  in  demurrer,  which,  on  reference 
to  Lushs  Practice,  you  will  lind  I  am  justified  in  doing.     As,  however,  I  have  no 
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personal  feeling  in  the  matter,  if  the  defendant  will  pay  the  costs  of  the  demurrer  and 
joinder,  I  will  accept  your  pleas  ;  otherwise  I  shall  make  up  the  demurrer  book. 
Please  to  let  me  hear  from  you  on  Monday." 

No  answer  being  given  to  this  letter,  the  plaintiff's  attorney  made  up  the 
demurrer  book  with  the  declaration  as  amended,  the  demurier  and  joinder,  delivered 
the  paper  books,  and  set  down  the  case  for  argument.  On  the  I'oth,  [716]  a  rule  was 
obtained  calling  upon  the  plaintiff'  to  shew  cause  why  the  case  should  not  be  struck 
out  of  the  paper,  and  why  plaintiff  should  not  accept  the  pleas  lastly  delivered  ; 
against  which 

Montagu  Chambers  now  shewed  cause.  The  order  to  amend  the  declaration  did 
not  give  the  defendant  any  leave  to  plead  de  novo  :  he  was  not,  therefore,  entitled  to 
do  so  until  he  had  got  rid  of  his  demurrer.  [Parke,  B.  The  plaintiH',  hy  amending 
and  paying  the  costs  of  the  demurrer,  which  were  accepted  by  the  defendant,  has 
admitted  that  his  declaration  was  defective  as  pointed  out  by  the  demurrer,  which 
has  therefore,  by  the  amendment,  become  useless.  Pollock,  C.  B.  The  defendant 
gets  the  costs  of  the  demurrer,  which  he  ought  not  to  have,  if  it  is  to  stand  with  the 
amended  declaration.  The  payment  of  those  costs  is  an  admission  on  the  part  of  the 
plaintiff,  that  after  the  amendment  the  demurrer  would  become  useless.]  It  appears 
from  the  text  books,  that  it  is  contrary  to  the  practice  of  this  Court,  that  a  defendant 
shall  plead  de  novo  after  an  amendment,  unless  the  order  to  amend  expressly  gives 
him  leave  to  do  so;  although,  in  the  Queen's  Bench  and  Common  Pleas,  a  difleient 
rule  is  understood  to  prevail.  It  is  thus  stated  in  Lush's  Practice,  p.  387  : — "  By  a 
long  course  of  practice  in  the  Queen's  Bench,  an  amendment  after  plea  entitles  the 
defendant,  in  all  eases,  to  alter  his  plea,  or  plead  de  novo,  and  to  have  two  days  for 
that  purpose,  exclusive  of  the  day  of  amendment.  And  by  a  rule  in  the  Common 
Pleas  (E.  T.,  1  Will.  4,  r.  2),  it  is  ordered,  '  that  the  defendant  shall  have  two  days, 
exclusive  of  the  day  on  which  the  amendment  shall  be  actually  made,  to  alter  his 
plea,  or  plead  de  novo,  unless  otherwise  ordered  by  the  Court  or  the  judge  granting 
leave  for  the  amendment.  There  is  no  such  rule  in  the  Exchequer,  consequently  to 
entitle  the  [717]  party  to  alter  his  plea  and  plead  de  novo,  it  must  be  so  expressed  in 
the  order."  [Kolfe,  B.  What  is  the  meaning  of  withdrawing  the  demurrer?  W^hy 
should  you  put  the  defendant's  attorney  to  the  trouble  of  going  to  the  office  of  the 
plaintift's  attorney,  to  take  back  a  document  which  has  become  mere  waste  paper?] 
Such  has  always  been  the  course.  The  modern  practice  of  delivering  pleadings  to  the 
attorney  of  the  opposite  party,  instead  of  filing  them  with  the  officer  of  the  Court, 
cannot  affect  the  rules  of  practice  relating  to  them.  Before  that  alteration,  the 
demurrer  and  plea  would  ha\'e  stood  together  on  the  files  of  the  Court,  if  the  former 
were  not  first  withdrawn.  [He  referred  also  to  Sellon's  Practice,  vol.  2,  p.  454.] 
Montague  Smith,  in  support  of  the  rule,  was  stopped  by  the  Court. 
Pollock,  C.  B.  The  Court  are  of  opinion  that  this  rule  ought  to  be  made 
absolute  ;  and  the  foundation  of  our  judgment  is,  that  the  payment  and  acceptance  of 
the  costs  of  the  demui'rer  are  to  be  considered  as  equivalent  to  an  actual  withdrawal 
of  the  demurrer.  The  Master  certifies  to  us,  that  such  is  the  modern  practice ;  and 
it  is  so  reasonable  a  one,  that  we  ought  not  to  change  it,  in  order  to  go  back  to  what 
is  said  to  have  prevailed  in  ancient  times.  However,  as  there  has  not  hitherto  been 
any  express  decision  on  this  point,  and  as  the  practice,  as  laid  down  in  the  books,  is 
somewhat  obscure,  and  the  parties  may  have  been  misled  thereby,  the  rule  will  he 
absolute  without  costs. 

Parke,  B.  When  the  distinction  is  adverted  to,  it  will  be  found,  that  what 
Mr.  Lush  states  is  quite  right  as  a  general  rule ;  and,  I  think,  the  practice  which  he 
mentions  as  prevailing  in  this  Court  is  better  than  that  which  prevails  in  the  Queen's 
Bench  and  Common  Pleas  ;  because,  iu  most  of  the  amendments  which  are  made  in 
declarations,  [718]  it  is  quite  uinieces.sary  to  delay  the  proceedings  by  pleading  de 
novo.  But  where  there  has  been  a  demurrer  to  the  declaration,  and  the  plaintiff" 
amends  on  payment  of  the  costs  of  the  demurrer,  and  those  costs  are  received  by  the 
defendant,  that  is  equivalent  to  a  withdrawal  of  the  demurrer,  which  has  become 
useless  by  the  amendment,  and  such  a  case  does  not  come  within  the  rule  mentioned 
by  Mr.  Lu.sh.  Under  such  circumstances,  the  defendant  is  entitled  to  time  to  plead 
to  the  amended  declaration. 

Aldekson,  B.     There   is   an    obvious  distinction   iu    principle,    in    this    respect, 
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between  the  case  of  a  denuirrer  and  of  a  plea :  the  former  cannot  stand  with  the 
amended  declaration,  but  the  latter  may.  In  any  similar  case  hereafter,  the  rule  will 
be  absolute  with  costs. 

KoLFK,  B.,  concurred. 

Kule  absolute,  without  costs. 

EiCKETTS  AND  ANOTHER,  Executors  of  William  Lloyd,  Deceased  v.  Weaver. 
Exch.  of  Pleas.  May  1,  1844. — ^The  executor  of  a  tenant  for  life  may  recover 
for  the  breach  of  a  covenant  to  repair,  committed  by  the  lessee  of  the  testator 
in  his  lifetime,  without  averring  a  damage  to  his  personal  estate. 

[S.  C.  13  L.  J.  Ex.  195.] 

Covenant.  The  declaration  stated,  that  heretofore,  to  wit,  on  &c.,  in  the  lifetime 
of  William  Lloyd,  deceased,  and  Betty  his  wife,  by  an  indenture  made  between  the 
said  W.  Lloyd  and  Betty  his  wife,  of  the  first  part,  A.  Stallard  of  the  second  part, 
and  the  defendant  and  one  J.  Bates  of  the  third  part,  a  certain  messuage  and  lands 
were  demised  by  the  said  William  Lloyd  and  Betty  his  wife,  to  the  said  A.  Stallard, 
to  hold  the  same  for  the  term  of  one  whole  year,  if  the  said  Betty  should  so  long 
live,  and  aftei-  the  expiration  of  the  said  term  of  one  year,  from  [719]  year  to  year,  so 
long  as  both  parties  should  agree  as  to  the  rent ;  that  the  said  A.  Stallard  thereby 
covenanted  with  the  .said  W.  Lloyd  and  Betty  his  wife,  amongst  other  things,  to  keep 
and  leave  in  repair  the  said  messuage  and  premises ;  the  defendant  and  the  said 
J.  Bates  also  covenanted  with  them,  the  said  William  Lloj'd  and  Betty  his  wife,  that 
in  case  he  the  said  A.  Stallard,  his  executors,  &c.,  should  be  guilty  of  a  breach  of  any 
of  the  covenants  in  the  said  indenture  mentioned,  on  his  and  their  part  to  be  observed 
and  performed,  he  the  defendant  should  and  would,  on  demand,  pay  and  discharge  all 
costs,  charges,  and  expenses  that  should  or  might  accrue  by  reason  of  such  defaults, 
and  should  and  would,  in  all  respects,  be  liable  as  though  he,  the  defendant,  were  the 
real  and  bona  fide  tenant  of  the  said  premises.  The  declaration  then  averred,  that 
Stallard  entered  upon  the  premises,  and  that  the  said  Betty  died  in  the  lifetime  of 
the  said  William  Lloyd  ;  that  the  said  A.  Stallard  did  not  keep  the  said  pi'eniises  in 
repair  during  the  said  teim,  and  by  means  thereof  the  said  premises,  in  the  lifetime  of 
the  said  William  Lloyd,  sustained  damage  to  the  amount  of  £'200,  and  that  the  said 
William  Lloyd  had,  by  reason  of  such  defaults,  incurred  liability  to  great  costs, 
charges,  and  expenses,  of  all  which  premises  the  defendant  had  notice,  and  was 
requested  to  pay  the  same.     Breach,  non-payment  thereof. 

Plea,  that,  before  the  said  demise  in  the  declaration  mentioned,  the  said  William 
Lloyd  and  Betty  his  wfe  were  seised  in  their  demesne  as  of  freehold,  in  right  of  the 
said  Betty,  for  the  term  of  her  natural  life,  in  the  said  messuage  and  lands  ;  and  that 
they  the  said  William  Lloyd  and  Betty  his  wife  had  not  any  fuither  or  other  interest 
in  the  said  demised  premises  ;  and  that  the  said  William  Lloyd  was  not  in  his  lifetime 
put  to,  nor  did  he  incur  liability  to,  the  said  costs,  charges,  and  expenses  in  the  declara- 
tion mentioned,  or  any  part  thereof. 

Special  demurrer,  assigning  for  causes  (inter  .alia),  that  [720]  the  plea  confessed  a 
breach  of  the  several  covenants  set  forth  in  the  declaration,  without  shewing  any 
answer  to  or  excuse  for  committing  them :  That  the  plea  gave  the  go-by  to  that  branch 
of  the  covenant,  by  which  the  defendant  stipulated  for  his  individual  liability  in  all 
respects  as  if  he  were  himself  the  real  and  bona  tide  tenant:  That  the  plea  did  not 
answer  the  declaration  even  to  the  extent  of  nominal  damages  ;  and  that  it  was  con- 
sistent with  every  allegation  contained  in  the  plea,  that  the  personal  estate  of  William 
Lloyd  had  sustained  damage  by  the  alleged  and  admitted  breaches  of  covenant. 
Joinder  in  demurrer. 

Barstow,  in  support  of  the  demurrer.  It  will  probably  be  contended,  on  the  part 
of  the  defendant,  that  the  declaration  is  bad  in  substance,  on  the  ground  that  the 
executor  of  a  tenant  for  life  cannot  sue  for  a  breach  of  a  covenant  committed  in  the 
lifetime  of  the  testator.  To  that  objection  the  case  of  Bai/mond  v.  Fitch  (2  C.  M. 
&  R.  588)  seems  to  furnish  a  sufficient  answer;  where  it  was  held,  that  an  executor 
might  sue  the  lessee  of  his  testator  for  a  breach  of  a  covenant  not  to  fell  trees,  com- 
mitted in  the  testator's  lifetime.  In  this  lease  there  is  a  separate  and  distinct  engage- 
ment by  the  defendant  to  pay  the  charges  and  expenses  occasioned  by  the  non-repair 
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of  the  premises  on  deniiiiid,  not  ineiely  as  a  surety  for  the  tenant,  but  as  if  he,  the 
defendant,  were  himself  the  real  and  bona  fide  tenant.  lie  is  in  all  re.speets  to  be 
liable  as  tenant.  But  even  supptising  he  were  liable  only  as  surety,  still  he  is  within 
the  terms  of  the  declaration  ;  for  the  te.statoi's  estate  has  sustained  damage  by  the 
premises  being  out  of  repair,  and  by  the  liability  of  the  tenant  for  life  to  cliargcs  in 
consequence  thereof.  The  plea  is  also  bad,  inasmuch  as  it  leaves  untouched  one  part 
of  the  complaint  in  the  declaration,  namely,  the  deterioration  of  the  premises  by 
the  non-[721]-repair,  and  only  professes  to  meet  the  breach  as  to  the  charges  and 
expenses. 

J.  Henderson,  contra.  No  privity  of  contract  or  interest  exists  between  the  present 
plaintiff'  and  the  defendant.  The  interest  of  the  testator  was  in  right  of  his  wife  only, 
and  determined  on  her  death  :  so  also  did  the  term  of  the  tenant :  and  the  liability 
of  the  defendant  is  collateral  only.  It  does  not  follow  that  upon  every  default  of 
the  tenant  to  perform  the  covenants,  his  surety  is  liable.  It  is  not  like  the  case  of  a 
covenant  by  the  surety  that  the  tenant  shall  perform  the  covenants.  A  literal 
construction  of  this  covenant  would  impose  upon  the  defendant  that  which  it  is 
impossible  for  him  to  do — namely,  personally  to  perform  the  covenant  for  repair. 
The  defendant  never  could  repair  the  premises,  because  he  would  have  no  right 
to  enter  for  that  purpose.  To  construe  the  covenant  as  the  plaintitf'  contends,  would 
involve  an  absurdity  ;  viz.  that  A.  having  covenanted  to  do  certain  things,  B.,  without 
having  the  power,  should  do  so  also.  [Parke,  B.  He  must  take  care  they  are  done. 
It  is  no  answer  to  a  positive  contract  to  do  a  thing,  that  you  cannot  do  it.  Alderson,  B. 
What  is  there  to  shew  that  the  defendant  did  not  himself  occupy  the  premi-ses  1] 
By  the  ct  ntract,  the  exclusive  right  to  the  possession  is  in  another  person.  [Parke,  B. 
What  follows,  but  that  he  cannot  personally  perform  the  covenant  ?  then  if  he  cannot, 
he  must  pay  the  amount  of  the  injury.  It  is  like  the  case  of  a  guarantie  ;  if  the 
party  do  not  perform  his  contiact,  the  guarantor,  who  cannot  personally  do  the  act, 
must  pay  for  him.]  The  words  "  on  demand  "  precede  both  branches  of  the  covenant, 
and  may  be  applied  to  both.  That  construction  will  give  a  reasonable  effect  to  every 
part  of  it.  [Pollock,  C.  B.  It  cannot  mean  that  the  defendant  should  on  demand  be 
liable^  Then  there  is  the  unqualified  covenant,  that  [722]  the  defendant  shall  be 
liable  in  all  respects  as  if  he  were  the  tenant.] 

But  whether  the  covenant  be  direct  or  collateral,  it  is  not  one  on  which  the 
executors  can  sue.  They  have  no  interest  in  the  covenants  of  their  testator,  who  was 
only  tenant  for  life  of  the  premises.  The  case  of  Kingdon  v.  NotiJe  (1  M.  &  Sel.  355) 
is  in  point.  There  the  defendant  had  conveyed  certain  premises  in  fee  to  the 
plaintiff's  testator,  with  whom  he  covenanted  that  he  was  seised  in  fee,  and  had  a  good 
right  to  convey  :  and  it  was  held  that  the  plaintiff,  as  executrix,  could  not  sue  for 
breaches  of  that  covenant,  without  shewing  some  special  damage  to  the  testator  in  his 
lifetime,  or  that  the  plaintiff' claimed  some  interest  in  the  premises.  The  mere  existence 
of  a  covenant  with  the  testator  does  not  pre-suppose  the  light  of  the  executor  to  sue 
upon  it;  there  must  be  some  contract  which  may  enure  to  the  benefit  of  the  testator. 
Here  the  plea  expressly  denies  any  damage  to  the  estate  in  the  lifetime  of  the  testator. 
[Parke,  B.  All  the  authorities  were  considered,  and  this  question  was  determined  in 
the  ca.se  of  Raymond  v.  Fitch,  which  is  an  authority  expressly  in  point]  But  here  it 
does  not  appear,  either  expressly  or  by  necessary  implication,  that  the  personal  estate 
is  diminished,  or  that  the  liability  was  incurred  in  the  lifetime  of  the  wife  ;  it  might 
have  been  after  the  determination  of  the  estate  to  which  the  covenant  of  the  surety 
applies.  [Parke,  B.  Surely  the  lessor  is  entitled  to  have  the  covenant  performed. 
Could  he  not  sue  for  the  breach  of  the  covenant  to  repair  in  his  lifetime,  without  any 
injury  to  the  personal  estate  at  all?  if  he  could,  why  should  not  his  executor?  The 
case  is  within  the  principle  of  Raymond  v.  Fifch.]  That  was  the  case  of  a  tenant  in 
fee-simple.  [Parke,  B.  Nothing  turns  on  that  distinction  ;  inasmuch  as  the  tenant 
for  life  could  himself  sue  [723]  for  a  breach  of  covenant  in  his  lifetime,  why  may  not 
his  executor?  The  breach  of  covenant  imports  a  damage.]  Where  it  appears  that  the 
injury  is  to  the  realty,  and  it  is  a  covenant  real,  a  personal  damage  must  be  shewn,  to 
entitle  the  executor  to  sue.  Wherever  the  heir  can  have  an  action,  the  executor 
cannot ;  here,  if  the  lessor  had  not  been  tenant  for  life  only,  the  heir  would  have  had 
an  action ;  and  the  liability  is  only  to  the  same  extent  as  if  he  had  been  tenant  in  fee- 
simple. 

Pollock,  C.  B.     I  think  this  case  must  be  governed  by  that  of  Raymond  v.  Fitch, 
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and  tliat,  after  the  decision  in  that  case,  it  is  impossible  to  say,  that  this  action  is  not 
maiiilainahlc.  My  Brother  Parke  there  cited  Morleij  v.  Polhill  (2  Ventr.  56),  as 
shewing  that  an  executor  was  entitled  to  sue  for  a  breach  of  covenant  to  repair,  in  the 
lifetime  of  the  testator.  That  case  was  endeavoured  to  be  distinguished  by  Sir 
William  Foilett,  on  the  ground  that  there  there  was  a  covenant  to  lepair  ;  so  that  it  was 
admitted,  that  in  the  case  of  a  covenant  to  repair,  broken  in  the  lifetime  of  the  lessor, 
an  action  could  be  maintained  by  the  executor.  I  thiidc,  therefore,  that  the  case  of 
llaymond  v.  Fitch  is  a  direct  authority,  and  that  oui'  judgment  must  be  for  the  plaintiff's. 

Parke,  B.  I  am  of  the  same  opinion.  If  the  action  can  be  maintained  on  that 
part  of  the  covenant  which  states  that  the  defendant  shall  be  liable  as  if  he  were  him- 
self the  tenant,  the  plea  is  bad  ;  because  it  does  not  answer  that  part,  but  only  the 
other  branch  of  it,  as  to  the  payment  of  the  expenses  incurred  by  the  testator.  The 
(|uestion,  thei'efore,  is  reduced  to  this,  whether  an  executor  can  sue  for  the  breach  of 
a  covenant  to  repair  in  the  lifetime  of  the  lessor,  who  was  tenant  for  life,  without 
averring  special  damage.  On  that  point,  Haymnnd  v.  Filch,  in  which  [724]  all  the 
cases  were  considered,  is  an  authority  directly  in  point,  and  ought  not  to  be  shaken. 
The  result  of  that  case  is,  that  unless  it  be  a  covenant  in  which  the  heir  alone  can  sue 
(according  to  Kingdon  v.  Noltle  and  King  v.  Jones  (  .5  Taunt.  518;  1  Marsh.  107))  for 
a  breach  of  the  covenant  in  the  lifetime  of  the  lessor,  the  executor  can  sue,  unless  it 
be  a  mere  pei'sonal  contract,  in  which  the  rule  applies  that  actio  personalis  moritur 
cum  persona.  The  breach  of  covenant  is  the  damage ;  if  the  executor  be  not  the 
proper  person  to  sue,  the  action  cannot  be  brought  by  any  one. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintift's. 

Rae  v.  Hackett.  Exch.  of  Pleas.  May  1,  1844. — Declaration  on  a  charter-party 
stated,  that  it  was  agreed  thereby  that  the  ship  should  .sail  in  ballast  to  a  safe 
and  convenient  port,  near  to  Cape  Town,  and  there  load  a  full  cargo,  &c.  ;  and 
the  plaintiff  agi'eed  to  load  the  vessel  with  the  said  cargo,  and  to  pay  freight. 
Averment,  that,  though  the  plaintiff"  was  ready  and  willing  to  appoint  and  put 
on  board  a  proper  person  as  supercargo,  who  wo\ild  have  indicated  to  the  master 
a  safe  and  convenient  port  near  Cape  Town  for  receiving  on  board  the  cargo,  the 
defendant  would  not  permit  the  ship  to  proceed  in  ballast  on  the  voyage  : — Held, 
bad  on  general  demurrer,  for  not  averring  that  the  plaintiff" gave  notice  to  the  defen- 
dant of  a  safe  and  convenient  port,  &c.,  or  .anything  equivalent  in  law  to  such 
notice  ;  for  that  it  was  the  duty  of  the  charterer  to  select  the  port,  and  give 
notice  of  it  to  the  owner  before  the  commencement  of  the  voyage. 

[S.  C.  13  L.  J.  Ex.  216  ;  8  Jur.  427.] 

Assumpsit  on  a  charter-party.  The  declaiation  stated,  that,  by  articles  of  agree- 
ment made  between  the  plaintiff  and  the  defendant,  owner  of  the  ship  "Emma,"  it 
was  agreed  that  the  ship  should  sail  and  proceed  in  ballast  to  a  safe  and  convenient 
port,  near  to  Cape  Town,  and  there  load  a  full  cargo  of  merchandize,  and  therewith 
pi'oceed  to  Cork  or  Falmouth  ;  and  the  plaintiff  agreed  to  load  the  said  vessel  with 
the  said  cargo,  and  to  pay  freight  for  the  same  to  the  defendant,  &c.  The  declaration 
then  averred,  that  although  the  plaintiff  was  ready  and  willing  to  appoint  and  put 
on  board  the  ship  a  fit  and  proper  person  as  super-[725]-cargo,  to  take  care  of  the 
merchandize  to  be  loaded  on  board  the  said  ship,  to  indicate  and  make  known,  and 
which  supercargo  would  have  indicated  and  made  known,  to  the  master  of  the  ship, 
a  safe  and  convenient  port  near  Cape  Town  for  receiving  on  board  such  cargo  of 
merchandize,  yet  the  defendant  did  not  nor  would  suffer  or  permit  the  said  ship  to 
proceed  in  ballast  on  the  said  intended  voyage,  &c. 

General  demurrer,  and  joinder. 

The  principal  point  stated  for  argument  by  the  defendant  was,  that  the  declaration 
was  defective  and  bad,  in  omitting  to  state,  either  that  the  plaintiff  gave  notice  to 
the  defendant  of  a  safe  and  convenient  port  near  Cape  Town,  to  which  the  ship  was 
to  proceed,  or  anything  equivalent  in  law  to  such  notice. 

Crowder,  in  support  of  the  demurrer.  The  question  in  this  case  is,  whether  it  is 
not  a  condition  precedent  to  the  right  of  action  on  this  charter-party,  that  the  charterer 
should  have  indicated  a  safe  and  convenient  port  to  which  the  ship  might  proceed  to 
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take  in  her  cargo,  and  whether  what  is  averred  in  this  declaration,  as  to  the  appoint- 
ment of  a  supercargo,  is  suttieient.  It  is  submitted  that  it  is  not.  It  is  of  the  utmost 
importance  that  the  owner  of  the  vessel  should  know,  liefore  the  commencement  of 
the  vo\^age,  whither  she  is  going.  The  plaintifF  does  not  state  that  he  gave  him  that 
information  ;  he  avers,  indeed,  that  he  did  something  else  instead,  Iiut  he  does  not 
state  that  that  was  assented  to  by  the  defendant.  If  he  had  alleged  that  it  was  agreed 
between  the  parties  that  the  indication  of  a  port  by  the  supercargo  should  be  sufficient, 
that  might  have  entitled  him  to  sue  ;  but  the  charter-party  does  not  provide  for  that. 
There  is  no  provision  for  the  maintenance  of  a  supercargo.  That  which,  by  the 
charter-party,  is  a  condition  precedent  to  the  defendant's  liability  is  not  averred. 
[Parke,  B.  The  only  question  is,  whether  the  owner  may  not  be  bound  to  go  to  a  safe 
port  selected  by  himself.]  [726]  The  selection  of  the  merchandize  must  be  by  the 
shipper;  and  so  the  plaintiff'  has  considered  it  in  framing  his  declaration. 

Tomlinson,  contra.  If  the  defendant  was  bound  to  go  to  a  safe  port  selected  by 
himself,  the  plaintifi'  is  entitled  to  recover :  but  it  must  be  admitted  that  the  contract 
was  not  so  understood  by  either  party,  but  that  the  plaintifi"  had  the  option  of  naming 
the  port.  It  is  submitted,  however,  that,  from  the  whole  of  the  charter-party,  it 
appears  that  the  plaintiff'  was  to  go  out,  and  have  the  control  of  the  cargo ;  and  if  so, 
that  the  averment  as  to  the  supercargo  would  be  sufficient.  The  charter-paity  does  not 
name  or  allude  to  any  agents  of  the  plaintiff"  at  the  port  near  Cape  Town.  The 
plaintiff"  personally  undertakes  to  load  the  vessel  with  a  cargo.  On  the  other  hand, 
agents  of  the  plaintifi"  at  London  and  Liverpool  are  expressly  named  for  the  return 
cargo.  There  is  no  allegation  that  the  defendant  asked  the  plaintitT  to  name  a  port : 
and  there  are  many  things  to  be  done  which  must  be  done  either  hy  the  charterer 
himself  or  by  a  supercargo.     The  calling  for  orders  rather  imports  the  latter. 

Pollock,  C.  B.  I  think  this  is  a  perfectly  clear  case.  Calling  to  our  assistance  our 
knowledge  of  mercantile  matters,  it  seems  to  me  that  the  port  to  which  the  vessel 
was  to  proceed  was  to  be  selected  by  the  charterer,  and  not  by  the  owner.  It  is 
admitted,  that  it  is  either  to  be  named  by  him,  or  that  he  is  to  send  somebody  with 
the  vessel  to  name  it.  But  if  it  was  to  be  the  latter,  there  should  have  been  a 
stipulation  to  that  eff'ect  in  the  charter-party. 

Parke,  B.  My  only  doubt  arose  from  the  omission  of  the  charter-party  to  state 
whether  the  option  of  selecting  the  port  was  to  be  with  the  charterer  or  the  owner. 
But  looking  at  the  whole  of  it,  I  think  the  port  was  to  be  se-[727]  lected  by  the 
plaintiff',  the  charterer ;  therefore  it  should  either  have  been  named  before  the  ship 
sailed,  or  there  should  have  been  an  express  stipulation  for  its  being  named  afterwards. 
So,  if  it  was  intended  that  a  supercargo  should  go  for  that  purpose,  there  should  have 
been  an  express  stipulation  to  that  effect.  In  the  absence  of  any  such  agreement,  the 
charterer  is  the  party  to  select  the  port.  The  declaration,  therefore,  is  bad  for  want 
of  an  averment  that  he  selected  a  safe  port,  and  gave  notice  thereof  to  the  defendant. 

Alderson,  B.  I  am  of  the  same  opinion.  It  is  clear  that  the  charterer  is  the 
per.son  to  name  the  port,  because  he  is  to  provide  the  cargo.  How  could  he  provide 
a  cargo  from  all  the  places  which  the  other  party  might  choose  to  go  to? 

RoLFE,  B.,  concurred. 

Judgment  for  the  defendant. 

Payne  v.  Burridge.  Exch.  of  Pleas.  May  1,  1844. — By  a  local  act,  the  commis- 
sioners appointed  thereby  were  authorized  to  pave  and  flag  footways,  and  the 
costs  thereof  were  to  be  paid  by  the  tenants  or  occupiers  of  the  houses  next 
adjoining ;  in  default  whereof,  they  were  to  be  recovered  by  distress.  Another 
clause  empowered  the  tenant  to  deduct  the  costs  so  paid  by  him  out  of  his  rent: 
— Held,  that  this  charge  was  within  the  terms  of  a  covenant  in  a  lease  subse- 
quently made,  whereby  the  tenant  covenanted  to  pay  all  taxes,  rates,  duties, 
levies,  assessments,  and  payments  whatever,  which  were,  or  during  the  term 
might  be  rated,  levied,  assessed,  or  imposed  on  the  premises. 

[S.  C.  13  L.  J.  Ex.  190.  Distinguished,  Tidswell  v.  JFhiiwor/h,  1867,  L.  R.  2  C.  P. 
33.5.  Followed,  Thompson  v.  Lapwnrih,  1868,  L.  R.  3  C.  P.  158;  Bwld  v.  Marshall, 
1880,  5  C.  P.  D.  490;  Brett  v.  Noi/ers,  [1897]  1  Q.  B.  525.  Referred  to,  Farloiv  v. 
Stevtvsim,  [1900]  1  Ch.  128.] 

Debt.     The  declaration  stated  a  demise  by  the  plaintifft  to  the  defendant  of   a 
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messuage  and  premises  for  the  term  of  twenty-one  years,  at  the  yeai'ly  rent  of  £100, 
anil  alleged  as  a  breaeh  the  non-payment  of  half  a  year's  rent. 

Plea,  as  to  the  residue  of  the  sum  of  £50,  (after  a  plea  of  payment  into  Court  as 
to  parcel),  that  the  said  demised  premises  were,  and  still  are  within  the  town  of 
Leamington,  in  the  county  of  Warwick,  and  within  the  limits  of  a  cer-[728]-tain  act 
of  Parliament  (stating  it)  foi'  paving  and  flagging  the  streets,  &c.  of  the  said  town  ; 
that  the  commissioners  appointed  under  the  said  act  of  Parliament  paved,  flagged,  &c. 
the  footways  adjoining  to  the  said  demised  premises,  and  required  the  defendant,  as 
the  occupier  thereof,  pursuant  to  the  said  act,  to  pay  the  costs  and  charges  thereof ; 
that  such  costs  and  charges  amounted  to  a  large  sum  of  money,  exceeding  the  said 
residue  of  the  said  sum  of  £50  ;  that  the  defendant  paid  to  the  said  commissioners 
the  said  sum  of  money,  and,  in  pursuance  of  the  said  act,  retained  the  said  residue  of 
the  said  sum  of  £50  out  of  the  said  arrears  of  rent  in  the  declaration  mentioned. 

Replication,  that  the  plaintiff  demised  the  said  premises  to  the  defendant  under 
a  wiitten  indenture  of  demise,  for  the  term  of  twenty-one  years,  at  the  rent  of  £100, 
payable  half-yearly,  free  and  clear  of  and  from  all  manner  of  parliamentary,  parochial, 
and  other  taxes,  rates,  assessments,  deductions,  or  abatements  whatsoever ;  that  by 
the  said  indenture  the  defendant  covenanted  to  pay  the  said  rent  without  any  deduc- 
tion or  abatement  whatsoever,  and  that  he  the  defendant  should  and  would,  at  all 
times  during  the  said  term,  pay  and  discharge  all  taxes,  rates,  duties,  levies,  assess- 
ments, and  payments  whatsoever,  which  then  were  or  during  the  said  term  might  be 
rated,  levied,  assessed,  or  imposed  upon,  or  payable  in  respect  of,  the  said  messuage 
and  premises  so  demised  to  him  as  aforesaid. 

General  demurrer  and  joinder. 

The  point  stated  for  argument  by  the  defendant  was,  that  the  money  alleged  in 
the  plea  to  have  been  paid  to  the  commissioners  was  not  a  tax,  rate,  assessment, 
deduction,  or  abatement,  within  the  meaning  of  the  indenture  set  out  in  the 
replication. 

Erie,  in  support  of  the  demurrer.  The  question  in  this  case  depends  on  the  con- 
struction to  be  put  upon  certain  of  the  provisions  of  the  local  act  for  the  improvement 
of  the  [729]  town  of  Leamington,  6  Geo.  4,  c.  cxxxiii.  The  33rd  section  of  that  act 
provides,  that  the  commissioners  appointed  under  the  act  may  pave  and  flag  the 
footways  within  the  town,  and  that  the  costs  and  expenses  of  such  paving  and  flagging 
shall  be  paid  and  be  payable  by  the  tenants  or  occupiers  of  the  houses  next  adjoining 
which  such  paving  and  flagging  shall  be  made,  and  that,  in  default  of  such  payment, 
the  same  shall  and  may  be  levied  upon  such  tenant  or  occupier  by  distress.  Then 
the  35th  section  enacts,  that  it  shall  and  may  be  lawful  for  such  tenant  or  occupier, 
who  shall  have  paid  to  the  commissioners  the  expenses  of  such  paving,  flagging,  &c., 
to  deduct  out  of  his  rent  the  charges  and  expenses  which  he  shall  have  so  paid. 
This  is  a  charge  for  the  permanent  impi'ovement  of  the  premises,  from  which  the 
landlord  is  to  derive  a  benefit,  and  is  therefore  payable  by  him.  It  ought  not, 
therefore,  to  be  included  withiti  the  parliamentary,  parochial,  or  other  taxes,  rates, 
assessments,  deductions,  or  abatements,"  from  which,  by  the  terms  of  the  lease,  the 
landlord  is  to  be  exempt  during  the  term.  It  is  a  debt  due  to  the  commissioners 
from  the  landlord,  for  which  the  act  of  Parliament  gives  them  a  summary  remedy  by 
taking  his  rent. 

Gale,  contriY,  was  stopped  by  the  Court. 

Pollock,  C.  B.  This  appears  to  me  to  be  a  very  clear  ease.  The  language  of 
the  defendant's  covenant  leaves  no  doubt:  it  is  that  the  tenant  "shall  and  will  well 
and  truly  pay  and  di.scharge  all  taxes,  rates,  duties,  levies,  assessments,  and  payments 
whatsoever',  which  now  are,  or  during  the  said  term  shall  or  may  be  rated,  levied, 
assessed,  or  imposed  upon,  or  payable  in  respect  of,  the  said  messuage  and  premises." 
This  covenant  was  entered  into  since  the  passing  of  the  local  act;  although,  even  if 
it  had  been  made  before,  I  think  it  must  have  operated  in  the  same  manner.  It 
cannot  be  doubted  that  the  charge  in  question  is  an  assess-[730]-ment  or  payment, 
which,  according  to  the  terms  of  his  contract,  is  to  be  borne  by  the  tenant.  Mr.  Erie 
urges,  that  by  the  act  of  Parliament  this  burthen  is  cast  upon  the  owner  of  the 
premises ;  and  so  no  doubt  it  is ;  but  the  same  may  be  said  of  sewers'  rates,  the  pay- 
ment of  which,  nevertheless,  by  the  covenants  of  a  lease,  may  be  thrown  upon  the 
tenant.     Our  judgment  must  therefore  be  for  the  plaintiff". 

Parke,  B.     I  am  of  the  same  opinion.     The  words  of  the  covenant  must  be  con- 
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stiued  according  to  their  natural  and  ordinary  sense,  and  it  seems  to  mo  that  tliey 
are  too  strong  to  be  got  over. 

Alperson,  B.  1  entirely  agree.  If  the  pai-ties  had  beoii  desii'ons  of  imposing 
this  particular  burthen  on  the  tenant,  I  do  not  see  what  other  terras  they  could  have 
used  than  those  which  are  contained  in  this  lease. 

KoLFE,  B.,  concurred. 

Judgment  for  the  plaintifi". 


May  v.  Tarn  and  Eight  Others.  Exch.  of  Pleas.  April  27,  1844. — The  Master 
is  not  bound,  in  the  taxation  of  costs  of  briefs,  or  short-hand  writers'  notes 
accompanying  them,  by  the  certificate  of  counsel  that  the}'  were  necessary,  but 
is  to  exercise  his  own  discretion  in  the  matter,  taking  the  certificate  into  con- 
sideration, together  with  the  other  facts. 

[S.  C.  1  D.  &  L.  997  ;  13  L.  J.  Ex.  234 ;  8  Jur.  383.] 

In  this  case,  which  was  an  action  for  a  malicious  prosecution  by  indictment,  the 
plaintiff'  not  having  duly  proceeded  to  trial  after  giving  a  peremptory  undertaking, 
the  defendants  obtained  a  rule  absolute  for  judgment  as  in  case  of  a  nonsuit.  On 
the  taxation  of  costs,  it  appeared  that  thi'ee  briefs,  each  accompanied  by  a  copy  of 
a  short-hand  writer's  notes  of  the  evidence  on  the  trial  of  the  indictment,  had  been 
delivered  to  the  counsel  for  some  of  the  defendants  ;  and  the  Master,  on  a  certificate 
of  counsel  that  the  [731]  latter  were  necessary,  considered  himself  bound  to  allow 
the  costs  of  them,  and  included  them  accordingly  in  his  allocatur.  A  summons  for  a 
review  of  the  taxation  was  heard  before  Alderson,  B.,  who  referred  the  matter  to  the 
Court ;  and  a  rule  having  been  obtained  accordingly, 

Ei'le,  Whateley,  Byles,  Serjt.,  Gray,  and  Wilde  now  appeared  to  shew  cause  for 
the  defendants. 

Humfrey,  in  support  of  the  rule,  insisted  that  the  costs  allowed  were  uiu-easonable, 
and  referred  to  a  ca.se  of  Stewart,  v.  Steele  (11  Law  J.,  N.  S.,  C.  P.  155),  where  the 
Court  of  Common  Pleas  held,  that  the  Master  had  exercised  a  proper  discretion  in 
allowing  three  briefs  to  counsel,  and  one  copy  only  of  the  short-hand  writer's  notes  of 
a  former  trial. 

Pakke,  B.  We  think  the  Master  was  in  error  in  considering  himself  to  be  bound 
by  the  certificate  of  counsel,  and  that  the  taxation  must  therefore  be  reviewed.  He 
ought  to  have  exercised  his  own  discretion  on  the  matter.  Cases  may  well  be  con- 
ceived, in  which  the  evidence  given  on  a  former  trial  would  be  so  important  that  each 
of  the  counsel  ought  to  be  supplied  with  a  copy  of  it :  on  the  other  hand,  there  may 
be  cases  in  which  one  copy,  for  the  purpose  of  reference,  would  be  quite  sufficient. 
The  Master  ought  to  exei'cise  his  discretion  upon  the  whole  case  ;  it  is  impossible  to 
lay  down  any  rule  of  general  application  as  to  charges  of  this  kind.  The  case  of  Steimii 
V.  Steele  does  not  profess  to  do  so. 

Alderson,  B.  The  Master  may  properly  take  that  case  into  his  consideration, 
and  also  the  certificate  of  counsel :  but  we  cannot  hold  that  he  is  bound  by  the 
certificate  ;  he  [732]  must  exercise  his  discretion  upon  the  whole  matter.  There  may, 
possibly,  be  parts  of  the  short-hand  notes  which  may  be  so  important  that  a  copy  for 
each  counsel  may  be  properly  allowed,  while  of  other  parts  one  would  be  sufficient. 

Roi-FE,  B  ,  concurred. 

Rule  absolute. 

In  Trinity  Term,  the  Master  reported  to  the  Court,  that  he  had  exercised  his 
judgment  on  the  matter,  and  had  allowed  the  three  copies  :  and  the  Court,  holding  that 
it  was  a  question  for  his  discretion,  with  which,  when  it  had  been  exercised,  they  would 
not  interfere,  confirmed  the  report,  and  directed  that  the  plaintifi'  should  pay  the 
defendants'  costs  of  the  rule. 
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Sharp  r.  Asiir.Y.  Exch.  of  Pleas.  May  4,  1844. — There  i.s  no  general  rule,  that  the 
Master,  on  taxation  of  costs,  shall  allow  the  costs  of  two  Iwiefs  only,  except  where 
a  certain  number  of  witnesses  were  examined  ;  it  is  a  matter  for  his  discretion  on 
all  the  circumstances  of  the  case. 

[S.  C.  1  D.  &  L.  998 ;  13  L.  J.  Ex.  235 ;  8  Jur.  408.] 

This  was  an  action  on  a  bill  of  exchange,  in  which  the  defendant  pleaded  seveial 
special  pleas,  and  served  a  notice  on  the  plaintifl"  to  produce  certain  proceedings  in 
Chancery.  The  plaintiff,  in  consequence,  came  to  trial  prepared  with  many  witnesses, 
and  much  documentary  evidence,  and  delivered  briefs  to  three  counsel ;  but,  at  the 
trial,  he  closed  his  case  after  the  examination  of  two  witnesses,  and  obtained  a  verdict. 
On  the  taxation  of  costs,  the  Master  allowed  the  plaintifl'  the  costs  of  two  briefs  only, 
considering  himself  bound  by  a  supposed  general  rule  not  to  allow  costs  for  more  than 
two  counsel,  except  in  cases  where  ten  witnesses  at  least  were  examined  on  the  trial. 

Erie  having  obtained  a  rule  nisi  for  a  review  of  the  taxation  in  this  respect, 

[733]  Humfrey  shewed  cause,  and  contended,  that  the  rule  on  which  the  Master 
had  proceeded  was  one  well  established,  and  constantly  acted  on,  being  founded  on 
the  obvious  and  reasonable  ground,  that  it  was  in  the  examination  of  witnesses  only 
that  any  division  of  labour  could  take  place  amongst  the  counsel ;  that  it  was  equally 
the  duty  of  each  of  the  counsel  employed  to  make  himself  acquainted  with  the  evidence, 
whatever  might  be  its  nature ;  and  therefore,  the  setting  forth  even  of  a  considerable 
mass  of  documentary  evidence  could  be  no  sufficient  reason  for  employing  extra  counsel. 

Erie,  contra,  insisted  that  the  number  of  the  witnesses  could  be  no  proper  measure 
of  the  labour  cast  upon  the  counsel  in  the  cause,  and  that,  in  a  case  of  complication 
and  difficulty,  the  plaintiff  might  well  be  allowed,  on  taxation,  the  costs  of  fees  to 
three  counsel:  3Imris  v.  Huvt  (1  Chit.  K.  544). 

Per  Cuiiam.  The  rule  must  be  absolute.  The  Master  must  exercise  his  discretion 
as  to  these  costs.  No  doubt  the  number  of  witnesses  must  form  a  very  material 
ingredient  in  his  consideration,  and  indeed  the  principal  one ;  because  it  certainly  is 
in  the  examination  of  witnesses  that  a  division  of  the  labour  amongst  counsel  is  most 
likely  to  occur ;  but  he  is  not  bound  by  any  such  general  rule  as  has  been  supposed. 
It  is  easy  to  suppose  a  very  trivial  case  with  a  great  number  of  witnesses,  and  a  verj' 
difficult  and  heavy  one  with  but  a  few.  The  Master  will  reconsider  the  matter,  and 
take  all  the  circumstances  into  his  consideration. 

Eule  absolute. 

[734]  EsDAiLE  AND  OTHERS  V.  LuND.  Exch.  of  Pleas.  May  2,  1844. — In  a  sci. 
fa.  by  the  plaintiffs  as  trustees  of  a  banking  company,  the  plaintiffs  having  obtained 
a  rule  for  a  special  jury,  the  Court  made  them  undertake  to  strike  out  of  the  list 
any  who  might  be  shareholders  in  the  banking  company. 

[S.  C.  1  D.  &  L.  990 ;  13  L.  J.  Ex.  191  ;  8  Jur.  385.] 

This  was  a  scire  facias,  commenced  by  the  plaintiffs,  as  trustees  of  the  London  and 
Westminster  Bank,  against  the  defendant,  one  of  the  shareholders  in  the  Yorkshire 
Agricultural  and  Commercial  Banking  Company,  on  a  judgment  upon  a  warrant  of 
attorney  given  to  the  plaintiffs  by  the  public  officer  of  the  latter  company,  for  the  sum 
of  £50,000.  The  venue  was  laid  in  London.  The  plaintiffs  having  obtained  a  rule 
for  a  special  jury,  the  defendant  applied  for  and  obtained  a  rule,  calling  upon  the 
plaintiffs  to  shew  cause  "  why  they  should  not  furnish  to  the  defendant,  or  his  agent, 
a  list  of  the  names  and  residences  of  the  shareholders  of  the  London  and  Westminster 
Bank,  in  order  that  such  shareholders  might  not  be  nominated  as  special  jurymen  to 
try  this  cause  ;  or  why  the  rule  obtained  by  the  plaintiffs  for  a  special  jury  should  not 
be_  discharged,  and  that  in  the  meantime  proceedings  should  be  stayed."  Against 
this  rule 

Butt  now  shewed  cause,  and  objected  to  the  application  as  being  without  precedent ; 
and  produced  an  affidavit,  stating  that  the  plaintiffs'  attorney  had  offered  to  undertake 
to  strike  off  all  names  of  shareholders  from  the  list  of  the  jury  at  the  time  of  nomina- 
tion. He  was  now  willing  that  the  rule  should  be  discharged  on  those  terms,  but 
contended  that  he  was  entitled,  under  the  circumstances,  to  the  costs  of  the  rule. 
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Fitzherbert,  contn'i,  urged,  that,  although  the  application  was  of  the  first  impres- 
sion, it  was  one  which  was  quite  reasonable,  under  the  ciruumstanees  of  the  case,  and 
that  the  defendant  was  entitled  to  have  the  security  of  a  rule  of  Court  to  compel  the 
plaintiH's  to  accede  to  reasonable  terms.  He  ottered  to  consent  to  the  discharging  of 
the  [735]  rnle,  on  the  plaintifl's  undertaking  that  the  defendant  should  be  at  liberty,  at 
the  trial,  to  challenge  any  special  juror  on  the  ground  of  his  being  a  shai'cholder  in 
the  London  and  Westminster  Bank. 

Pollock,  C.  B.  I  confess  I  think  this  is  a  ver}'  reasonable  application  :  it  may 
be  true  that  it  is  a  novel  one,  but  it  is  also  comparatively  new  to  have  a  power  given 
by  act  of  Parliament  to  a  public  company  to  sue  in  the  name  of  its  trustees  or  public 
officer.  There  is  no  ground  for  calling  upon  the  defendant  to  pay  the  costs  of  the 
application.  The  better  course,  however,  will  be  that  the  rule  should  be  discharged, 
on  the  terms  of  the  plaintift's  undertaking  to  strike  out  of  the  list  of  the  jury  any  who 
may  be  shareholders  in  the  bank. 

Parke,  B.  It  will  be  more  favourable  for  the  defendant,  instead  of  having  the 
right  of  challenging  the  special  jnrors,  to  have  the  plaintiffs'  undertaking  to  strike 
out  of  the  list  of  forty-eight  any  who  may  be  shareholders,  with  an  agi'eement  that 
the  sheriff  shall  name  anv  other  persons,  not  being  shareholders,  to  make  up  the 
number  of  foity-eight. 

Alberson,  B.,  and  ROLFE,  B.,  concurred. 

Rule  dischaiged  accordingly. 

[736]  Stmpson  v.  Ready.  Exch.  of  Pleas.  April  17,  1844. — In  debt  to  recover 
a  penalty  under  the  Municipal  Corporation  Act,  .5  &  6  Will.  4,  c.  76,  the  declara- 
tion stated,  that,  before  and  at  the  time  of  the  offence  &c.,  the  defendant  claimed 
to  be  councillor  of  the  borough  of  Lichfield,  and  that,  before  and  at  itc.,  he  had 
become  disqualified  to  hold  the  office  of  councillor,  by  having  a  share  and  interest 
of  and  in  a  certain  contract  with  the  council  of  the  said  borough,  to  wit,  an 
indenture,  dated  the  20th  of  May,  1841,  whereby  the  mayor,  &c.,  demised  to  one 
J.  R.  a  certain  mill  for  seven  j'ears,  from  the  25th  March,  1841  ;  and  the 
defendant,  before  and  at  the  time  of  committing  the  said  offence,  had  become 
and  was  interested  in  the  said  lease  ;  yet  the  defendant,  not  regarding,  &c.,  after 
he  had  become  so  disqualified  as  aforesaid,  to  wit,  on  the  14th  of  February,  1842, 
acted  as  councillor  of  the  said  borough  : — Held,  on  motion  in  arrest  of  judgment, 
first,  that,  although  the  5.3rd  section  of  the  act  enacts  that  no  action  shall  be 
brought  except  by  a  burgess  of  the  borough,  it  was  not  neces.sary  to  state  in  the 
declaration  that  the  plaintiff"  was  a  burgess  of  the  borough. — Held,  secondly,  that 
it  sufficiently  appeared  from  the  declaration,  both  that  the  defendant  acted  as  a 
councillor,  and  that  the  corporation  were  interested  in  the  lease  at  the  time  of 
the  offence. — The  28th  section  of  5  &  6  Will.  4,  c.  76,  disqualifies  from  holding 
the  office  of  councillor  any  one  who  "  by  himself  or  his  partners  "  shall  have  any 
share  or  interest  in  any  contract  or  employment  with,  by,  or  on  behalf  of  the 
council.  A  lease  having  been  granted  by  the  mayor,  &c.,  of  the  borough  to  J.  R., 
who  was  a  trustee  for  the  defendant : — Held,  that  the  defendant  was  liable  to  the 
penalty  imposed  by  the  53rd  section  of  the  act,  on  any  one  acting  as  a  councillor 
after  he  has  become  disqualified. 

[S.  C.  1  D.  &  L.  1024 ;  13  L.  J.  Ex.  193.     See  11  M.  &  W.  344.] 

This  was  an  action  of  debt,  to  recover  the  penalty  of  £50  from  the  defendant, 
for  having  acted  as  councillor  of  the  borough  of  Lichfield,  whilst  he  was  disqualified, 
contrary  to  the  28th  section  of  the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76. 

The  declaration  stated,  that  whereas,  before  and  at  the  time  of  the  committing  of 
the  offence  thereinafter  mentioned,  the  city  of  Lichfield  was  a  borough,  named  in 
schedule  A.  in  the  5  &  6  Will.  4,  c  76,  and  the  defendant  then  claimed  to  be  a 
councillor  of  the  borough,  and  to  use  and  exercise  the  office  of  councillor  of  the  said 
borough.  And  whereas,  before  and  at  the  time,  &c.,  the  defendant  had  become  and 
was  disqualified  to  hold  the  office  of  councillor  of  the  said  l)orough,  according  to  the 
said  act,  to  wit,  by  having  a  .share  and  interest  of  and  in  a  certain  contract  with  the 
council  of  the  said  borough,  to  wit,  an  indenture  dated  the  20th  of  May,  1841,  made 
between  the  mayor,  &c.  of  Lichfield  of  the  one  part,  and  one  John  Robinson  of  the 
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other  part,  whereby  the  mayor  A:c.,  demised  to  John  Robinson  a  ceitain  mill  for  seven 
years  from  the  25th  of  March,  1841,  at  the  rent  of  £125.  And  the  defendant,  before 
and  at  the  time  of  the  committing  of  the  said  offence,  had  become  and  was  interested 
in  the  said  [737]  lease,  and  in  the  premises  thereby  demised  ;  yet  the  defendant,  not 
regarding  the  said  statute,  nor  fearing  the  penalty  therein  contained,  after  the  passing 
of  the  said  act,  and  after  he  had  become  so  disqualified  as  aforesaid,  and  within  three 
calendar  months  before  the  commencement  of  this  suit,  to  wit,  on  the  14th  of  February, 
1 842,  acted  as  councillor  of  the  said  borough,  and  voted  as  such  councilloi'  at  a 
meeting  of  the  council  of  the  said  borough,  then  duly  holden  according  to  the  said 
act,  contrary  to  the  provision  of  the  said  act,  whereby  he  became  liable  to  pay  the 
sum  of  £50,  &c. 

At  the  trial,  before  Parke,  B.,  at  the  last  Assizes  for  the  county  of  Stafford,  it 
appealed  that  the  lease  in  question,  which  was  granted  by  the  corporation  of  Lichfield 
to  Kobinson,  was  executed  by  him  but  not  by  the  defendant,  but  that  the  defendant 
had  an  interest  in  it ;  and  it  was  thereupon  objected  for  the  defendant,  that  the  case 
did  not  fall  within  the  28th  section  of  the  5  &  6  Will.  4,  c.  76,  which  disqualifies  from 
holding  the  office  of  councillor  any  one  who  by  himself  or  his  partners  shall  have  any 
share  or  interest  in  any  contract,  or  employment  with,  by,  or  on  behalf  of  such  council. 
The  learned  Judge,  however,  told  the  jurj'  that  in  his  opinion  the  defendant  was 
lialile,  if  Robinson  was  a  trustee  for  him.  The  jur}'  thereupon  found  a  verdict  for 
the  plaintifi'  for  £50,  the  amount  of  the  penalty  imposed  by  the  53rd  section  of  the 
act  upon  any  party  who  acts  as  a  councillor  after  he  shall  have  become  disqualified. 

F.  V.  Lee  now  moved  in  arrest  of  judgment,  on  the  ground  that  the  declaration 
was  insufficient,  or  why  a  nonsuit  should  not  be  entered,  pursuant  to  leave  reserved. 
The  first  objection  is  to  the  declaration,  that  it  is  not  stated  in  it  that  the  plaintiff 
is  a  burgess  of  the  borough  of  Lichfield.  The  5.3rd  section  of  5  &  6  Will.  4,  c.  76, 
imposes  a  penalty  of  £50  upon  any  party  who  shall  act  as  councillor  after  [738]  he 
shall  have  become  disqualified,  to  be  recovei'ed  by  any  person  who  will  sue  for  the 
same  within  three  months ;  but  then  in  the  same  section  follows  a  proviso,  "  that  no 
such  action  shall  be  brought  except  by  a  burgess  of  such  borough,  nor  unless  the 
burgess  bringing  the  same  shall,  within  fourteen  days  after  the  commission  of  the 
offence,  have  served  a  notice  in  writing  personally  upon  the  party  committing  such 
ott'ence,  of  his  intention  to  bring  such  action."  The  law  as  to  exceptions  and  provisoes 
is  quoted  by  Parke,  B.,  in  ThihanU  v.  Gihmi  (12  M.  &  W.  95),  from  Mr.  Serjeant 
Williams's  note  to  Sanders's  case  (1  Saund.  262  b.,  n.  1):  that,  "whenever  a  statute 
inflicts  a  penalty  for  an  offence  created  by  it,  but  there  is  an  exception  in  the  enacting 
clause  of  persons  under  particular  circumstances,  it  is  neces.sary  to  state  in  the 
information,  that  the  defendant  is  not  within  any  of  the  exceptions."  "But  where 
the  exemption  is  contained  in  a  proviso  in  a  subsequent  section  or  act  of  Parliament, 
it  is  matter  of  defence ;  and  therefore  it  is  not  necessary  to  state  in  such  conviction 
that  the  defendant  is  not  within  such  proviso."  Now  here  the  proviso  must  be 
considered  as  forming  part  and  parcel  of  the  enacting  clause,  and  the  whole  must 
be  read  as  if  it  were  stated  expressly  that  the  penalty  should  be  recoverable  by  any 
burgess  that  would  sue  for  the  same.  The  plaintiff  ought,  therefore,  to  have  averred 
that  he  was  a  burgess,  in  order  to  entitle  himself  to  maintain  the  action.  [Rolfe,  B. 
.  If  that  construction  be  correct,  and  such  an  averment  be  necessary,  it  will  follow  that 
the  plaintiff  ought  also  to  state  in  his  declaration  that  he  has  given  the  fourteen  days' 
notice  required  by  the  proviso.]  Secondly,  the  declaration  only  states  that  the 
defendant  claimed  to  be  councillor,  whereas  it  ought  distinctly  to  have  alleged  that 
he  acted  as  such,  inasmuch  as  the  penalty  is  imposed  only  on  such  as  act  as  councillors. 
Thirdly,  it  does  not  appear  that  the  defendant  was  interested  [739]  by  himself  or  his 
partners  in  the  lease  in  question,  within  the  meaning  of  the  28th  section,  as  he  did 
not  himself  execute  the  lease  [Parke,  B.  I  was  of  opinion  at  the  trial,  and  I  still 
think,  that  the  defendant  is  liable,  if  Robinson  executed  the  lease  as  his  trustee.] 
The  fourth  objection  is,  that  it  ought  to  have  been  alleged  that  the  defendant  had, 
at  the  time  of  the  committing  of  the  offence,  an  interest  in  the  lease.  But  it  is  con- 
sistent with  this  declaration,  that,  on  the  20th  of  May,  1840,  the  corporation  had  an 
interest  in  the  lease,  but  that  in  February  1842,  when  the  offence  is  alleged  to  have 
been  committed,  they  had  parted  with  their  interest,  or  it  had  determined,  and  if  so 
no  offence  could  be  committed.  [Alderson,  B.  The  declaration  states  a  contract, 
which  must  be  presumed  to  contiiuie  until  the  contrary  is  shewn.     Parke,  B.     The 
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averment  in  the  declaration,  that  the  rlofcndant  was  disf|nah'fie(l  by  having  a  share 
in  the  contract  with  the  eoiuicil,  would  not  be  true  if  the  interest  of  the  corporation 
had  determined.  It  is,  therefore,  sutliciently  averred  that  the  interest  continued  in 
the  corporation  at  the  time  the  oft'ence  was  committed.] 

Pollock,  C.  B.  We  think  that  none  of  these  objections  furnishes  any  ground 
for  a  rule.  First,  it  is  not  necessar_v  to  state  in  the  declaration  that  the  plaintiff'  wa.s 
a  burgess  of  the  borough  of  Lichtield  — that  is  a  mere  matter  of  evidence.  Secondly, 
I  think  it  appears  sutliciently  from  the  declaration  that  the  defendant  did  act  as 
councillor  of  the  borough.  And  I  think,  also,  that,  if  Robinson  was  a  trustee  for  the 
defendant,  it  is  the  same  as  if  the  defendant  had  entered  into  the  lease  in  his  own 
name.  I  also  think  it  sufficiently  appears  that  the  corporation  of  Lichfield  were 
interested  in  the  lease  at  the  time  the  oflfence  was  committed. 

Parke,  B.  I  am  of  the  same  opinion.  With  respect  to  the  first  point,  the  latter 
part  of  the  53rd  section  comes  by  way  of  proviso,  though,  in  truth,  it  amounts  to  an 
excep-[740]-tion  ;  and  whether  it  occurs  in  a  subsequent  part  of  the  act,  or  in  a  sub- 
sequent part  of  the  same  section  containing  the  enactment,  it  must  come  as  an  answer, 
and  as  part  of  the  defence.  In  the  original  rolls  of  Parliament  there  are  no  divisions 
into  sections.  If  the  plaintirt'  were  not  a  burgess,  it  was  competent  to  the  defendant 
to  have  proved  it. 

Aldekson,  B.  There  is  a  manifest  distinction  between  a  proviso  and  an  exception. 
If  an  exception  occurs  in  the  description  of  the  oti'ence  in  the  statute,  the  exception 
must  be  negatived,  or  the  party  will  not  be  brought  within  the  description.  But,  if 
the  exception  comes  by  way  of  proviso,  and  does  not  alter  the  offence,  but  merely 
states  what  persons  are  to  take  advantage  of  it,  then  the  defence  must  be  specially 
pleaded,  or  may  be  given  in  evidence  under  the  general  issue,  according  to  circum- 
stances. 

EoLFE,  B.,  concurred. 

Rule  refused. 

Phillips  and  Another  v.  Mokrison  and  Another.  Exch.  of  Pleas.  April  17, 
1S44. — A  paper,  signed  by  the  defendants,  stated,  that  the  plaintiffs  agreed  to 
sell  to  the  defendants  all  the  two  upper  veins  or  beds  of  coal,  (describing  them 
by  their  name  and  locality),  containing  liy  admeasurement  sixteen  acres,  at  the 
price  or  sum  of  £77  per  acre,  to  be  paid  for  as  follows  :  the  sum  of  £100  on  the 
day  of  the  date  thereof,  and  the  remainder  by  equal  quarterly  payments  of  £25 
each  :  and  it  was  stipulated,  that,  if  the  defendants  should  work  more  coal  than 
in  any  year  should  exceed  £100,  at  the  rate  of  £77  per  acre,  they  should  pay 
for  such  excess : — Held,  that  the  instrument  did  not  require  an  ad  valorem 
stamp,  as  upon  a  conveyance,  under  55  Geo.  3,  c.  184,  and  that  a  stamp  of  358. 
was  sufficient. 

[S.  C.  13  L.  J.  Ex.  212  ;  S  Jur.  343.     Referred  to,  Atti/rney-General  v.  SmitlirMarriott, 

[1899]  2  Q.  B.  595.] 

Assumpsit  to  recover  the  sum  of  £75,  for  coals  sold  and  delivered  to  the  defen- 
dants by  the  plaintiff's  and  one  D.  Phillips,  since  deceased. 

Plea,  non  assumpsit. 

At  the  trial  before  Coleridge,  J.,  at  the  last  assizes  for  the  county  of  Monmouth, 
the  plaintiffs  tendered  in  evidence  a  paper  signed  by  the  defendants,  which  stated 
that  D.  Phillips  ;uid  the  plaintiffs  agreed  to  sell  to  the  defendants  all  the  [741]  two 
upper  veins  or  beds  of  coal,  commonly  called  and  known  by  the  name  of  Monythus- 
loyne  Veins,  lying  and  being  in  and  underneath  certain  lands  called  Kevau  y  Coch, 
containing  by  admeasurement  sixteen  acres,  be  the  same  more  or  less,  at  the  price  or 
sum  of  £77  per  acre,  to  be  paid  for  in  manner  following  ;  that  is  to  sa}',  the  sum  of 
£100  on  the  day  of  the  date  hereof,  and  the  remainder  to  be  paid  by  equal  quarterly 
payments  of  £25  each,  namely,  on  &c.  It  was  also  stipulated  by  the  agreement,  that, 
if  the  defendants  should  work  more  of  the  coal  than  in  any  year  should  exceed  £100, 
after  the  rate  of  £77  per  acre,  in  such  case  the  defenilants  should  pay  for  such  excess, 
on  the  days  of  the  quarterly  payments,  after  the  rate  aforesaid,  which  should  be  con- 
sidered as  part  of  the  price  to  be  paid  for  the  said  coal.  It  was  objected  for  the  defen- 
dants, that  this  memorandum,  which  bore  a  stamp  of  35s.  only,  was  inadmissible  for 
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want  of  nil  ail  valorem  stamp  of  £12,  luulei'  the  55  Geo.  3,  c.  184,  schedule,  part  I., 
"Conveyance,"  on  the  ground  that  it  amounted  to  a  conveyance  upon  the  sale  of  an 
interest  in  land.  The  learned  Judge  received  the  instrument  in  evidence,  reserving 
the  point  for  the  consideration  of  this  Court,  and  the  jury  thereupon  found  a  verdict 
for  the  plaintiffs,  damages  £75  ;  the  learned  Judge  having  reserved  leave  to  the 
defendants  to  move  to  enter  a  verdict  for  them. 

Talfourd,  Serjt.,  now  moved  accordingly.  This  is  an  agreement  for  the  sale  of 
certciin  acres  of  coal  Ijy  instalments,  at  a  specified  rate  or  price,  and,  although  the 
instrument  is  in  terms  an  agreement  merely,  yet,  as  no  further  instrument  appears  to 
have  been  contemplated,  the  transaction  amounted  to  a  sale  of  the  coals,  and  an  ad 
valorem  stamp  was  necessary.  The  words  of  the  Stamp  Act,  55  Geo.  4,  c.  184, 
Schedule,  tit.  "  Conveyance,"  are  as  follows:  "Conveyance,  whether  grant,  disposition, 
lease,  &c.,  or  of  any  other  kind  or  description  whatsoever,  upon  the  sale  of  any  [742] 
lauds  &c.,  or  other  property,  real  or  personal,  or  of  any  right,  title,  interest,  or  claim 
in,  to,  out  of,  or  upon  any  lands  &c.  ;  viz.  for  and  in  respect  of  the  principal  or  only 
deed,  instrument,  or  writing,  whereby  the  lands  or  other  things  sold  shall  be  granted 
&c.,  or  otherwise  conveyed  to  or  vested  in  the  purchaser,"  &c.  Now,  here,  this  is  the 
only  instrument  or  writing  by  which  these  coals  are  vested  in  the  defendants  He 
cited  Jl'dmotv.  Wilkinson  (6  B.  &  Cr.  506),  and  Ilex  v.  The  Inhuhilants  of  Bidgivdl 
(6  B.  &  Cr.  666). 

Pauke,  B.  I  am  of  opinion  that  the  instrument  in  question  does  not  come  within 
the  clause  in  the  Stamp  Act  that  has  been  referred  to,  inasmuch  as  it  passed  no 
interest  in  the  coals.  It  cannot  be  said  that  the  coals  are  either  granted,  leased, 
assigned,  or  transferred,  or  otherwise  conveyed  to  or  vested  in  the  purchaser,  by  this 
instrument.  No  part  of  the  freehold  could  pass  without  a  regular  conveyance  under 
seal. 

Alder.son,  B.  It  must  be  a  conveyance  whereby  the  thing  sold  is  vested  in  the 
purchaser — those  are  the  words  used  in  the  act.  It  is  impossible  to  say  here  that 
the  coals  were  vested  in  the  defendants  as  purchasers. 

Pollock,  C.  B.,  and  Rolfe,  B.,  concurred. 

Eule  refused. 

[743]  Charles  v.  Branker  and  Others.  Exch.  of  Pleas.  April  18,  1844.— A 
declaration  in  assumpsit  contained  a  special  count  for  breach  of  contract,  charging 
the  defendants  as  partners,  and  also  several  indebitatus  counts.  To  the  first 
count  the  defendants  pleaded  non  assumpsit ;  and  to  the  indebitatus  counts  non 
assumpsit,  except  as  to  £5,  parcel  ifcc,  and  as  to  that  sum,  payment  into  Court, 
and  no  damages  ultra :— Held,  that  the  payment  of  money  into  Court  under  the 
indebitatus  counts  was  no  admission  of  the  partnership  alleged  in  the  first  count. 

[S.  C.  1  D.  &  L.  989 ;  13  L.  J.  Ex.  332.] 

Assumpsit.  The  declaration  contained  a  special  count  for  breach  of  contract,  in 
refusing  to  allow  the  plaintifT  to  complete  certain  works,  according  to  the  terms  of  an 
agreement  with  the  defendants,  who  were  alleged  to  be  partners  in  an  iron  company. 
There  were  also  indebitatus  counts  for  work,  "labour,  and  materials,  money  paid,  and 
money  due  on  an  account  stated. 

To  the  first  count  the  defendants  pleaded  non  assumpserunt,  and  also  several 
special  pleas.  To  the  indebitatus  counts,  they  pleaded  (with  other  pleas)  non  assump- 
serunt except  as  to  £5,  parcel  &c.,  and  as  to  the  said  sum  of  £5,  payment  of  that 
amount  into  Coui-t,  and  no  damages  ultra. 

At  the  trial  before  Maule,  J  ,  at  the  last  assizes  for  the  county  of  Glamorgan,  the 
plauitift'  attempted  to  prove  that  he  had  made  the  contract  in  question  with  the 
defendants,  who  carried  on  business  in  co-partnership  under  the  style  and  firm  of  the 
Ystei-ly  Fora  Iron  Company  ;  but,  although  he  proved  the  giving  of  the  order  for  the 
work,  he  failed  to  prove  the  partnership,  and  a  verdict  was  found  for  the  defendants 
on  the  first  issue,  and  for  the  plaintiff  on  the  other  issues,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  on  the  first  i.ssue. 

Chilton  now  moved  accordingly.  The  payment  of  money  into  Court  by  the 
defendants  jointly  admitted  that  a  partnership  existed  between  them,  as  alleged  in 
the  declaration.     In  Bavenncrofl  v.  irise  (1  C.  M.  &  K.  203),  it  «-as  held,  that,  in  an 
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action  of  indebitatus  assnnijjsit  against  several  on  an  alleged  joint  contract,  the  four 
defendants,  having  paid  money  into  Court  jointly,  were  pi-ecluded  from  setting  up 
that  one  of  them  was  not  a  party  to  the  contract.  [Alderson,  B.  The  ju(lg-[744]- 
ment  in  that  case  proceeded  on  the  ground  that  it  appeared  that  there  w;is,  in  point 
of  fact,  only  one  contract;  and  that  the  payment  of  money  into  Court,  therefore, 
admitted  the  defendants  to  be  parties  to  that  contract.  That,  however,  was  not  a 
correct  application  of  a  true  principle.  After  Kiwjham  v.  Robins  {5  M.  &  W.  94),  the 
case  of  llavemcroft.  v.  JFise  must  be  considered  as  virtually  overruled.]  The  plaintiH' 
charges  these  defendants  as  persons  trading  together  under  the  firm  of  the  Ysterly 
Fora  Iron  Company,  and  has  nothing  to  do  with  them  in  any  other  capacity  ;  and 
they  pay  the  sum  of  X5  into  Court  in  answer'  to  this  action  so  brought  against  them 
jointly.  This  is  stronger  than  the  case  of  liaoenscroft  v.  IVisc.  [Rolfe,  B.  It  does 
not  appear  on  this  record  that  there  was  but  one  contract.]  By  payment  of  money 
into  Court,  the  defendants  admit  some  contract  between  the  plaintiff"  and  them,  under 
which  they  are  jointly  liable  ;  and  if  the  plaintiff  can  shew  by  evidence  that  there  was 
in  fact  only  one  contract,  they  are  jointly  liable  upon  it.  [Parke,  B.  How  do  you 
make  that  out  by  evidence  ?  You  do  not  shew  that  the  money  was  paid  into  Court 
on  the  contract  you  proved.] 

PorxoCK,  C.  B.  The  question  in  this  case  is,  whether  the  payment  of  money  into 
Court  under  the  indebitatus  counts  is  an  admission  of  a  partnership  existing  between 
the  defendants,  as  alleged  in  the  declaration.  The  case  of  Raveiucroft  v.  IFise  certainly 
established,  for  a  time,  that  it  was  an  admission  of  the  contract  as  alleged  in  the 
declaration.  Before  that  case  the  law  was  different,  and  I  certainly  always  considered 
it  a  matter  upon  which  theie  could  be  no  doubt.  The  subject  was  fully  discussed  in 
Kingham  v.  Robins,  wheie  it  was  said  that  Ravcnscrofl  v.  IFise  must  be  considered  as 
overruled  ;  and  the  point  is  now  quite  settled  by  Siaplcfon  v.  Nowell. 

[745]  Alder.son,  B.  This  question  has  been  completely  settled  by  Kingham  v. 
Robins  and  Stapleion  v.  Nowell. 

Parke,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

Learoyd  v.  Robinson.  Exch.  of  Pleas.  April  19,  1844. — The  plaintiff",  a  manufacturer, 
having  consigned  goods  to  one  C,  who  had  acted  as  his  agent,  C,  being  liable 
together  with  the  defendant  on  a  bill  of  exchange  which  had  become  due,  obtained 
from  the  defendant  £300  for  the  purpose  of  taking  up  the  bill,  and  at  the  same  time 
deposited  with  the  defendant  the  plaintiff's  goods.  The  plaintiff  having  brought 
trover  to  recover  back  the  goods,  the  Judge  told  the  jury,  that,  if  they  thought 
the  transaction  was  only  a  circuitous  mode  of  paying  the  bill,  on  which  the 
defendant  was  liable,  it  was  not  within  the  Factor's  Act,  .5  &  6  Vict.  c.  39,  s.  1  : 
— Held,  that  the  direction  was  right,  aud  that  the  transaction  was  not  protected 
by  the  statute. 

[S.  C.  13  L.  J.  Ex.  213.  Explained,  Mamee  v.  Gorst,  1867,  L.  R.  4  Eq.  324.  Applied, 
Cole  V.  North  JFestern  Bank,  1874,  L.  R.  9  C.  P.  490:  affirmed  1875,  L.  R.  10 
C.  P.  354.  Distinguished,  Kaltmhach  v.  Lewis,  1885,  10  A.  C.  630.  Adopted,  Collis 
V.  Hibcrniau  Bank,  1893,  31  L.  R.  Ir.  289.] 

Trover  foi'  goods.     Pleas,  not  guilty,  and  not  possessed,  and  issues  thereon. 

At  the  trial,  before  Coltraan,  J.,  at  the  last  Liverpool  assizes,  the  following  facts 
were  proved;— The  plaintiff"  was  a  manufacturer,  and  had  consigned  goods  to  one 
Clark,  who  had  acted  as  agent  for  him  and  also  for  the  defendant.  Clark,  being  liable 
together  with  the  defendant  on  a  bill  of  exchange,  which  became  due  on  the  Cth  of 
November,  obtained  from  the  defendant  the  sum  of  £300  for  the  purpose  of  taking 
up  the  bill,  and  at  the  same  time  deposited  with  him  the  plaintifl's  goods.  For  the 
defendant  it  was  contended,  that  the  transaction  was  protected  by  the  5  &  6  Viet, 
c.  39,  s.  1,  which  enacts,  "that  any  agent  who  shall  thereafter  lie  intrusted  with  the 
possession  of  goods,  or  of  the  documents  of  title  to  goods,  shall  be  deemed  and  taken 
to  be  the  owner  of  such  goods  and  documents,  so  far  as  to  give  validity  to  any  contract 
or  agreement  by  way  of  pledge,  lien,  or  security  bona  fide  made  by  any  person  with 
such  agent  so  intrusted  as  aforesaid,  as  well  for  any  original  loan  &c.,  as  also  for  any 
further  or  continuing  advance  in  respect  thereof."     It  was  urged,  that  this  was  a  loan 
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to  Clark,  who  hud  been  iiitnisted  with  the  plaintiff's  goods,  and  had  bona  fide  [746] 
pledged  them  within  the  meaning  of  the  act.  For  the  plaintiff'  it  was  insisted,  that 
the  whole  was  a  contrivance  between  the  defendant  and  Clark,  to  enable  the  defendant 
to  get  possession  of  the  plaintiff's  goods.  The  learned  Judge  told  the  jury,  that,  if 
the  transaction  was  only  a  circuitous  mode  of  paying  the  bill,  on  which  the  defendant 
was  liable,  it  was  not  within  the  act  of  Parliament,  and  the  plaintiff  was  entitled  to 
recover.     The  jury  having  found  a  verdict  for  the  plaintiff, 

Knowles  now  moved  for  a  new  trial,  on  the  ground  of  misdirection,  and  contended 
that  the  transaction  came  within  the  meaning  of  the  act,  and  was  a  pledge  for  an 
antecedent  debt  due  from  Clark  to  the  defendant. 

Pollock,  C.  B.  1  think  the  learned  Judge  was  substantially  right  in  his  direction 
to  the  jury.  It  is  clear  that  the  money  never  would  have  been  advanced  to  Clark 
but  for  the  purpose  of  taking  up  the  bill ;  and  that  was  what  was  meant  by  the  learned 
judge.  The  case  would  have  been  diff'erent  if  Clark  had  borrowed  the  money,  and 
deposited  the  goods  as  a  security. 

Parke,  B.  The  transaction  was  not  that  of  a  loan  at  all,  and  the  owner  of  the 
goods  never  had  the  least  chance  of  getting  the  money.  The  understanding  was,  that 
Clark  was  to  apply  the  money  to  take  up  the  bill. 

Alderson,  B.,  and  EoLFE,  B.,  concurred. 

Rule  refused. 

[747]  Ward  and  Others  v.  Clarke.  Exch.  of  Pleas.  April  20,  1844. — In  an 
action  by  churchwardens  and  overseers  for  the  use  and  occupation  of  land  held 
by  them,  in  the  nature  of  a  body  corporate,  under  59  Geo.  3,  c.  12,  s.  17,  the 
declaration  must  describe  the  plaintiff's  as  churchwardens  and  overseers. 

[S.  C.  1  D.  &  L.  1027 ;  13  L.  J.  Ex.  229 ;  8  Jur.  364.] 

Assumpsit  for  the  use  and  occupation  of  certain  pasture  land,  with  a  count  on  an 
account  stated.     Plea,  non  assumpsit. 

At  the  trial,  before  Patteson,  J.,  at  the  last  assizes  for  Sufl'olk,  the  following  facts 
appeared  in  evidence.  The  churchwardens  and  overseers  of  the  poor  of  the  paiish  of 
Haugley  were,  for  the  time  being,  in  their  capacity  of  a  quasi  corporation,  entitled 
to  a  close  called  the  Town  Meadow.  A  dispute  having  arisen  with  the  defendant 
respecting  the  use  of  a  road  to  it  over  an  adjoining  close  of  his,  called  the  Shoulder 
of  Mutton,  an  agreement,  dated  the  18th  of  July,  1842,  between  the  chiu'ch wardens 
and  overseers  for  the  time  being  and  the  defendant,  was  drawn  up  and  signed  by  both 
parties,  as  follows : — "  It  is  agreed  that  Mr.  Caudle  Clarke  shall  take  the  Town 
Meadow  in  fee,  giving  in  exchange  for  it,  in  fee,  so  much  of  his  fi'eehold  field,  called 
the  Shoulder  of  Mutton,  as  is  equal  in  value  to  the  meadow,  such  value  to  be  ascer- 
tained by  reference  in  the  usual  way.  Mr.  Clarke  to  be  let  into  possession  of  the 
meadow  forthwith,  and  to  pay  £25  as  rent  for  the  same  to  Michaelmas  next;  the 
exchange  to  be  eti'ected  Ijy  and  at  the  costs  of  Mr.  Clarke,  who  is  to  receive  £10 
towards  such  costs."  The  defendant  entered  into  immediate  pos.session  of  the  Town 
Meadow  ;  but  afterwards  some  diff'erence  aro.se  respecting  the  intended  exchange,  and 
the  agreement  went  off'.  The  defendant  occupied  the  meadow  until  after  Christmas 
1843,  since  which  time  it  had  been  unoccupied,  though  the  defendant  had  not  given 
any  notice  to  quit.  The  present  action  was  brought  by  the  plaintiffs,  who  were  the 
churchwardens  and  overseers  appointed  to  the  ottice  at  Lady-day,  1843,  to  recover 
rent  for  the  Town  Meadow  from  the  date  of  the  agreement  (18th  of  July,  1842),  to 
the  commencement  of  the  action,  on  the  25tli  of  "Novem-[748]-ber  1843;  but  not 
describing  themselves  as  churchwardens  and  overseers.  It  was  objected  for  the  defen- 
dant, that  the  action  ought  to  have  been  biought  in  the  names  of  the  churchwai'dens 
and  overseers  of  the  previous  year,  during  which  the  agreement  was  made,  unless 
their  right  of  action  was  transferred  to  their  successors  by  virtue  of  the  59  Geo.  3, 
c.  12,  s.  17,  in  which  case  the  present  plaintiffs  ought  to  have  described  themselves 
in  the  declaration  as  the  churchwardens  and  overseers.  The  learned  judge  was  of 
that  opinion,  and  nonsuited  the  plaintiff's,  reserving  leave  to  move  to  enter'a  verdict 
for  them,  if  the  Court  should  think  otherwise.  Another  objection  taken  was,  that 
no  occupation  was  shewn  after  Lady -day,  1843,  when  the  present  plaintiffs  came  into 
office ;  and,  at  the  request  of  the  plaintiff's'  counsel,  the  learned  Judge  left  that  ques- 
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tion  to  tho  jury,  telling  them  that  it  wjis  incumbent  on  the  plaintiffs  to  shew  :i 
continuance  of  possession  bj'  the  defendant  since  the}'  came  into  office,  and  that  thei'o 
was  no  tenancy,  the  defendant  having  taken  possession  of  the  land  under  an  agree- 
ment for  an  exchange  merely.     On  this  point  the  jury  found  for  the  defendant. 

Byles,  Serjt.,  now  moved,  pursuant  to  the  leave  reserved,  to  set  aside  tlie  nonsuit 
and  enter  a  verdict  for  the  plaintiff's  ;  or  for  a  new  trial,  on  the  ground  that  tho  learned 
judge  misdirected  the  jury,  and  that,  instead  of  telling  them  it  was  incumbent  on  the 
plaintiff's  to  shew  a  continuance  of  possession,  he  ought  to  ha^•e  told  tiicm  that  it  was 
for  the  defendant  to  shew  a  legal  cesser  of  his  occupation,  and  a  resumption  of  their 
possession  by  the  plaintiflTs.  As  to  the  first  point,  the  17th  section  of  the  stat. 
59  Geo.  3,  c  12,  does  not  render  it  imperative  upon  churchwardens  and  overseers  to 
describe  themselves  as  such  ;  it  only  says  that  it  shall  be  sufficient  for  them  to  do  .so. 
That  section  enacts,  "That  the  churchwardens  [749]  and  overseers  of  the  poor  of  any 
parish,  and  theii'  successors,  shall  and  may  and  are  hereby  empowered  to  accept,  take, 
and  hold,  in  the  nature  of  a  body  corporate,  for  and  on  behalf  of  the  parish,  all  Ijuild- 
ings,  lands,  and  hereditaments  belonging  to  such  parish  ;  and  in  all  actions,  suits, 
indictments,  and  other  pi'oceedings  for  or  in  relation  to  any  such  buildings,  land,  or 
hei'editaments  belonging  to  such  parish,  or  the  rent  thereof,  and  in  all  actions  and 
proceedings  upon  or  in  relation  to  any  bond  to  be  given  for  the  faithful  execution  of 
the  office  of  an  assistant  over.seer,  it  shall  be  sufficient  to  name  the  churchwardens  and 
overseers  of  the  poor  for  the  time  being,  describing  them  as  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  for  which  they  shall  act,  and  naming  such  parish." 
The  effect  of  that  act  was  to  permit  the  chuichwardens  and  ovei'seers  for  the  time 
being  to  take  and  hold  lands  for  the  parish,  in  the  nature  of  a  body  corporate,  during 
their  continuance  in  office,  and  then,  on  the  expiration  of  their  office,  the  land,  and 
any  right  of  action  for  the  rent,  passes  out  of  the  preceding  overseers,  and  vests  in 
their  successors.  It  caiuiot  be  necessary  to  desci'ibe  them  as  such,  in  any  action  to 
be  brought  by  them  to  recover  the  rent  of  the  premises  so  vested  in  them.  It  is  not 
like  the  case  of  executors  or  assignees.  There  are  no  precedents  to  be  found  in  the 
books  of  a  declaration  by  churchwardens  and  overseers  in  their  eorpoi-ate  capacity. 
[Parke,  B.  There  are  plenty  of  precedents  in  cases  of  actions  on  bonds,  to  which  the 
same  section  applies.]  No  doubt  they  may  so  describe  themselves ;  but  the  question 
is  whether  it  is  necessary  that  they  should  do  so ;  and  it  is  submitted  that  it  is  not. 
The  land  being  vested  in  them,  the  law  will  infer  a  contract  with  them  individually. 
[Alderson,  B.  The  right  of  churchwardens  to  sue  arises  solely  from  the  act  of  Parlia- 
ment ;  then  surely  they  must  comply  with  what  it  requires.  When  the  act  says  it 
shall  be  sufficient  for  them  to  describe  themselves  as  churchwardens,  it  means  that, 
if  they  do  not  do  so,  it  shall  not  be  sufficient.]  The  [750]  learned  Serjeant  then 
proceeded  to  argue  on  the  .second  ground  ;  but,  as  the  Court  expressed  no  opinion 
upon  it,  the  argument  is  omitted. 

Pollock,  C.  B.  It  appears  to  me  to  be  clear  that  the  churchwardens  and  over- 
seers, who  are  the  plaintiff's  in  this  action,  had  no  right  to  sue  the  defendant,  except 
in  virtue  of  their  parliamentary  title  ;  and  then  it  follows  that  they  must  comply  with 
the  terms  of  the  act,  which  operates  to  give  them  a  right  they  could  not  otherwise 
possess.  Now,  the  act  says,  that  "in  all  actions  &c.,  it  shall  be  sufficient  to  name  the 
churchwardens  and  overseers  of  the  poor  for  the  time  being,  describing  them  as  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  for  which  they  shall  act,  and 
naming  such  parish."  It  is  said  that  the  law  will  infer  a  contract  with  the  plaintiffs 
individually  ;  Ijut,  if  anything  is  to  be  inferred  on  the  subject,  it  ought  to  be  a  contract 
with  them  in  their  character  of  churchwardens  and  overseers  only,  otherwise  it  would 
follow  that  they  might  sue  on  the  contract  after  their  term  of  office  had  expired.  I 
think,  therefoie,  my  Brother  Patteson  was  right  in  nonsuiting  the  plaintiffs,  and  that 
there  ought  to  be  no  rule. 

Parke,  B.  I  agree  in  the  view  taken  of  this  case  by  my  Lord  Chief  Baron  and 
my  Brother  Patteson.  The  contract  which  the  law  implies  is,  that  the  defendant  is 
indebted  to  the  plaintiffs  solely  in  their  quasi  corporate  character,  as  churchwardens 
and  overseers.  The  statute  cannot  be  construed  to  mean  that  they  shall  declare  upon 
a  right  which  has  accrued  to  them  in  their  chaiacter  of  churchwardens,  as  though  it 
were  a  mere  personal  right.  The  plaintiffs  ought,  therefore,  to  have  described  them- 
selves as  churchwai'dens  and  overseers. 

Alder.son,  B.     The  right  of  the  plaintiffs  to  sue  at  all  arises  exclusively  under 
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the  provisions  of  the  act,  whereby  [751]  this  property  devolves  upon  them  in  their 
capacity  of  churchwardens  and  overseers.  If  they  sue  in  their  personal  capacity,  they 
have  no  need  of  the  act;  but  if  they  claim  under  it,  they  must  comply  with  its 
provisions. 

GUKNEY,  B.,  concurred. 

liule  refused. 

Alsager,  Assignee  of  Evans  and  Others,  Bankrupts  r.  Currie  and  Others. 
Exch.  of  Pleas.  April  22,  1844. — The  defendants,  bankers  in  London,  had 
acted  as,  and  were,  the  bankers  of  E.  &  Co.  up  to  the  -'4th  of  October,  1842, 
when  E.  &  Co.  became  bankrupt ;  and  previously  to  that  day  the  defendants 
had  discounted  for  them  bills  to  a  large  amount ;  and  on  that  day  the  defendants 
had  in  their  hands  a  balance  of  1791.  19s.  lid.;  belonging  to  the  bankrupts. 
The  bills  were  indorsed  by  the  bankrupts  in  blank,  and  two  of  them  were  paid 
by  the  acceptors  before  the  bankruptcy  ;  the  others,  far  exceeding  in  amount 
the  sum  of  1791.  19s.  lid.,  did  not  become  due  until  the  16th  of  November 
and  other  later  periods.  An  action  for  money  lent,  &c.  was  commenced  on  the 
2nd  of  November,  1842,  by  the  bankrupts'  assignee  ;  and  on  the  8th  of  the 
same  month  the  defendants  proved  against  the  bankrupts'  estate  the  whole  of 
the  bills,  except  the  two  which  had  been  paid,  deducting  the  balance  of  1 791. 
19s.  lid.  : — Held,  that  the  defendants,  as  indorsees  of  the  bills,  were  entitled  to 
set  them  off  in  the  action. 

[S.  C.  13  L.  J.  Ex.  203.  Referred  to,  Naomji  v.  Cliartered  Bank  of  India,  1868, 
L.  E.  3  C.  P.  451;  Astley  v.  Gurmy,  1869,  L.  R.  4  C.  P.  720.  See  also,  11 
M.  &  W.  14.] 

Assumpsit  for  money  lent,  money  had  and  received,  &c.,  to  recover  the  balance 
of  a  banking  account  alleged  to  be  due  from  the  defendants  to  the  bankrupts  at  the 
time  of  their  bankruptcy. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  Trinity 
Term  last,  a  verdict  was  found  for  the  plaintiff,  damages  1791.  19s.  Ud.,  subject  to 
the  opinion  of  the  Court  upon  the  following  special  case  :  — 

The  plaintiff  is  the  assignee  of  the  estate  of  Evans  and  others,  who  became  bank- 
rupts on  the  24th  of  October,  1842  ;  the  defendants,  who  were  bankers  in  the  city  of 
London,  before  the  23rd  of  July,  1842,  and  from  thence  until  the  24th  of  October, 
1842,  acted  as,  and  were,  the  bankers  of  the  said  bankrupts.  On  the  23rd  of  July, 
1842,  the  bankrupts  applied  to  the  defendants  to  discount  for  them  nine  bills  of 
exchange,  amounting  together  to  the  sum  of  £3833.  The  defendants  on  that  day 
discounted  the  bills,  placing  the  amount  thereof  to  the  credit,  and  [752]  the  amount 
of  the  discount  to'  the  debit,  of  the  defendants.  The  bills  were  all  indorsed  by  the 
bankrupts  in  blank.  On  the  14th  of  October  the  defendants,  at  the  request  of  the 
bankrupts,  discounted  for  them  three  other  bills  of  exchange,  amounting  together  to 
the  sum  of  £2953.  The  bankrupts  continued  to  pay  into  and  draw  monies  from 
their  account  until  the  20th  of  October,  1842,  when  they  stopped  payment;  and  at 
that  period  there  appeared  a  balance  of  1 791.  19s.  lid.  in  their  favour  in  the  defendants' 
books.  The  plaintiff  was  appointed  official  assignee  of  the  bankrupts  on  the  25th 
of  October,  1842.  Two  of  the  bills  in  question,  one  for  5021.  5s.,  and  the  other  for 
9451.  ISs.,  which  became  due  on  the  14th  and  18th  of  October,  were  paid  by  the 
acceptors  at  maturity;  the  other  bills  became  due  on  the  16th  of  November,  1842, 
and  at  various  periods  in  that  and  the  following  year.  The  writ  was  sued  out  on 
the  2nd  of  November,  1842,  and  on  the  8th  of  the  same  month  the  defendants,  as 
indorsees  and  holders  of  the  several  bills,  except  the  two  which  had  been  paid,  proved 
the  whole  of  those  bills,  except  as  aforesaid,  (deducting  from  the  amount  thereof  a 
sum  equal  in  amount  to  the  sum  claimed  in  this  action),  against  the  Ijankrupts' 
estate. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under  the  circumstances 
above  stated,  there  was  any  defence  to  the  action  at  the  time  of  the  commencement 
thereof.  If  the  Court  should  be  of  opinion,  that,  under  the  circumstances  above 
stated,  the  defendants  had  no  defence  to  the  action,  a  verdict  was  to  be  entered  for 
the  plaintiff  for  the  sum  of   1791.  19s.  lid.  ;  but  if  the  Court  should  be  of  a  contrary 
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opiuion,  a  verdict  was  to  he  entered  for  the  defendants.  The  Court  was  to  have 
power  to  draw  the  same  conclusions  of  fact,  and  the  same  inferences  therefrom,  as  a 
jury  might  do. 

Peacock,  for  the  plaintiff.  The  question  which  arises  here  is,  whether  this  is  a 
case  of  mutual  credit  within  the  [753]  meaning  of  (J  Geo.  4,  c.  IG,  s.  50,  which 
enacts,  that,  "  where  there  has  been  mutual  credit  given  by  the  bankrupt  and  any 
other  person,  or  where  there  are  mutual  debts  between  the  bankiupt  and  any  other 
person,"  one  debt  or  demand  may  be  set  off  against  another.  It  has  been  laid  down 
as  a  rule,  that,  to  be  a  mutual  credit,  if  must  l)e  something  that  has  terminated,  or 
must  terminate,  in  a  debt.  In  Mose  v.  Hart  (8  Taunt.  .50G),  Gibbs,  C.  J.,  after  reading 
the  2Sth  section  of  5  Geo.  2,  c.  30,  which  is  similar  to  the  present  clause,  except  that 
this  applies  to  demands,  as  well  as  debts,  says,  "  We  think  the  Legislature  meant 
such  credits  only  as  must  in  their  nature  terminate  in  debts."  It  must  be  admitted 
that  this  case  is  very  similar  to  Arhuuin  v.  TrUtoii  (Holt's  N.  P.  G.  408),  where  the 
transaction  was  held  to  amount  to  a  mutual  credit ;  but  that,  which  was  a  Nisi  Prius 
decision,  was  founded  upon  the  authority  of  Olive  v.  Smith  (.5  Taunt.  .56),  which,  as 
appears  from  the  case  of  Young  v.  The  Bank  of  Bengal  (1  Moore's  Privy  Co.  Ca.  150), 
was  not  determined  upon  a  correct  principle,  and  requires  to  be  considerably  qualified. 
In  the  latter  case.  Lord  Brougham,  in  delivering  the  judgment  of  the  Court,  says 
(id.  168),  "In  Olive  v.  Smith  a  broker  had  been  allowed  to  set  off  a  debt  antecedently 
due  from  his  employer  against  the  losses  recovered  from  the  underwriters  on  policies 
deposited  in  his  hands.  In  Iiose  v.  Hart,  the  Court  held,  that  such  a  set-off  is  only 
competent  to  the  pawnee  in  cases  where  the  thing  alleged  to  be  a  giving  of  credit 
either  constitutes  a  present  cross  debt,  or  must  end  in  one.  This  limitation  of  the 
case  of  Olive  v.  Smith  has,  in  subsequent  cases,  been  approved  and  followed  :  Samps(m 
v.  Burton  (2  Bro.  &  B.  89),  Ruse  v.  Sims  (1  B.  &  Ad.  521)."  The  case  of  Young  v.  TJie 
Bank  of  Bengal  is  applicable  to  the  present.  There,  Palmer,  having  borrowed  money 
from  the  Bank  of  Bengal,  deposited  Comj5any's  paper  with  the  bank  [754]  to 
a  greater  amount  as  a  collateral  security,  and  authorized  the  bank,  in  default  of 
repayment  of  the  loan  by  a  given  day,  to  sell  the  paper  for  reimbursement  of  the  bank, 
rendering  Palmer  any  surplus.  Before  default  in  repayment  of  the  loan.  Palmer 
became  insolvent :  at  the  time  of  the  insolvency,  the  bank  were  also  holders  of  two 
promissory  notes  of  Palmer  &  Co.,  which  they  had  discounted  for  them  before  the 
transaction  of  the  loan  and  the  agreement  as  to  the  deposit  of  the  Company's  paper. 
The  time  for  re-payment  of  the  loan  having  expired,  the  bank  sold  the  Company's 
paper ;  the  proceeds  of  which,  after  satisfying  the  principal  and  interest  due  on  the 
loan,  produced  a  considerable  surplus.  In  an  action  by  the  assignees  of  Palmer  & 
Co.  against  the  bank,  to  recover  the  amount  of  the  surplus,  it  was  held  that  the  bank 
could  not  set  off  the  amount  of  the  two  promissory  notes,  and  that  the  case  did  not 
come  within  the  clause  of  mutual  credit  in  the  Bankrupt  Act.  In  that  case  Lord 
Brougham  said  (page  165),  after  referring  to  some  of  the  cases  cited,  "  In  none  of 
those  cases  was  there  any  uncertainty  as  to  the  party  said  to  receive  the  ci'edit  becoming 
sooner  or  later  debtor  in  prtesenti  to  the  other :  in  none  of  them  did  the  existence  of 
the  relation  of  debtor  and  creditor  depend  upon  the  pleasure  of  one  party."  Now,  here, 
the  bankrupts  being  the  indorsers  of  the  bills,  it  was  uncertain  whether  they  would  ever 
become  indebted  to  the  bank  upon  them,  inasmuch  as  there  was  a  piobability  of  the 
acceptors  paying  the  amount.  At  the  time  of  the  bankruptcy,  therefore,  there  was  no 
debt  due  from  the  bankrupts  to  the  defendants.  [Parke,  B.  That  case  is  distinguish- 
able from  the  present  in  this  respect :  that  there  the  bank  gave  credit  to  Palmer  for  the 
notes  they  had  discounted  for  him  ;  but  there  was  no  corresponding  credit  given  by 
Palmer  to  them.  It  was  therefore  uncertain  whether  there  would  be  any  money  coming 
[755]  to  him,  or  not ;  and  if  the  assignees  of  Palmer  had  redeemed  the  Company's 
paper,  there  would  not  have  been  any  :  the  credit  was  all  on  one  side.  No  doubt  that 
case  overruled  the  decision  in  Olive  v.  Smith.]  Credit  is  not  given  to  the  indorser  of  a 
bill  of  exchange  on  discounting  it  for  him ;  and  the  bankers  could  not  have  sued  the 
bankrupts  for  money  lent.  [Parke,  B.  If  the  transaction  in  question  amounted  to  a 
purchase  of  the  bill,  you  are  right ;  but  if  it  was  only  the  ordinary  discount  of  a  bill, 
you  are  not.]  The  case  of  Emly  v.  Lrje  (15  East,  7)  shews  what  are  the  liabilities  of 
parties  whose  names  are  upon  bills  by  way  of  discount,  or  where  there  has  been  a  loan 
of  money  on  the  bills.  If  it  is  a  discount,  then  the  only  remedy  is  on  the  bill  itself ; 
if  it  is  a  loan  of  money  on  the  security  of  the  bill,  without  indorsement,  then  it  is 
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different ;  it  is  a  mere  purchase  of  the  bill  [Parke,  K  It  cannot  be  denied,  that,  on 
the  bills  being  dishonoured,  the  defendants  could  have  proved  under  the  fiat  against 
the  bankrupts.]  In  Collins  v.  Jaius  (10  B.  &  Cr.  782),  Bayley,  J.,  after  referring  to 
the  ol)servation  of  BuUer,  J.,  in  Hankey  v.  Smith  (3  T.  R.  507),  that,  "if  a  bill  of 
exchange  which  is  accepted  be  sent  out  into  the  world,  credit  is  given  to  the  acceptor 
by  every  person  who  takes  the  bill,"  says,  "That  case  establishes,  that  whoever  takes 
an  acceptance  is  to  be  considered  within  the  5  Geo.  2  as  giving  a  credit  to  the 
acceptor."  [Parke,  B.  Even  supposing  your  argument  well  founded,  which  I  think 
it  is  not,  that  the  discounter  of  a  bill  is  a  purchaser  of  it,  still  the  case  of  Starey  v. 
Barns  (7  East,  435)  shews  that  a  bill  is  proveable  against  the  estate  of  the  drawer 
before  it  is  dishonoured  by  the  acceptor ;  it  is  therefore  a  debt  within  the  meaning  of 
the  50th  section,  and  may  be  set  off.]  Many  things  are  proveable  under  a  commission 
which  are  not  a  debt  or-  a  demand.  [Alderson,  [756]  B.  Surely  credit  is  given  to  all 
the  parties  to  the  bill.]  The  authorities  shew  that  there  is  a  difference  between  prov- 
ing against  the  estate  of  an  acceptor  and  that  of  an  indorser.  Although  the  bills  have 
been  proved  against  the  indorsers,  the  defendants  will  not  be  entitled  to  a  dividend 
until  the  bills  are  dishonoured  by  the  acceptor.  Besides,  here  the  bankers  claim  pay- 
ment of  the  bill  without  any  deduction  for  interest;  but  surely  a  rebate  ought  to  be 
made  on  that  account.  He  cited  Gibson  v.  Bell  (1  Bing.  N.  C.  743;  1  Scott,  712), 
Base  v.  Si7ns  (1  B.  &  Ad.  521),  and  Abhott.  v.  Hicks  (5  Bing.  N.  C.  578  ;  7  Scott,  715). 

J.  W.  Smith,  who  was  to  have  argued  for  the  defendants,  was  not  called  upon. 

Pollock,  C.  B.  The  short  point  in  this  case  is  this.  By  the  50th  section  of  the 
Bankrupt  Act,  6  Geo.  4,  c.  16,  a  right  of  set-off  is  given  where  there  are  mutual  delits 
and  credits  between  the  banki'upt  and  other  parties  ;  and  authorities  are  not  wanting 
to  shew  what  is  the  meaning  of  the  words  "mutual  debts  and  credits."  The  case  of 
Starey  v.  Bams  (7  East,  435)  decides,  that  the  drawer  of  a  bill  of  exchange  is 
discharged  by  his  certificate,  although  the  bill  was  not  refused  payment  by  the 
acceptor  until  after  the  drawer's  bankruptcy ;  the  ground  of  such  decision  being,  that 
the  debt  was  proveable  under  the  commission.  A  bill  may  be  proved  against  the 
indorsee,  as  well  as  against  the  drawer;  and  if  so,  why  are  not  the  defendants  to  have 
the  benefit  of  this  proof  ?  The  case  of  Starey  v.  Barns  is  expressly  in  point.  Reference 
has  been  made  to  the  decision  of  Young  v.  The  Bank  of  Bengal  (1  Moore's  P.  C.  G.  150) ; 
but  in  that  case,  no  credit  had  been  given  by  Palmer  to  the  bank,  for  the  Company's 
paper  had  been  deposited  bj'  him  as  a  security,  [757]  and  the  surplus  did  not  constitute 
a  credit.  Gibson  v.  Bdl  and  Rose  v.  Sims  rather  illustrate  than  contravene  this  view  of 
the  question.  In  the  former  of  those  cases  it  was  held,  that  the  defendant,  being  sued 
on  his  agreement  to  accept  a  bill  of  exchange  in  favour  of  the  bankrupt,  might  set  off 
a  debt  due  to  him  from  the  bankrupt,  for  money  lent,  &c.  Tindal,  C.  J.,  there  says, 
"Upon  the  whole,  the  demand  appears  to  us  to  be  a  mere  pecuniary  demand,  which 
the  commissioners  or  assignees  might  have  stated  in  account  between  the  defendant 
and  the  bankrupt ;  a  demand  which,  although  unliquidated  at  the  moment,  was 
capable  of  being  reduced  to  certainty  by  a  simple  calculation,  where  no  special  damage 
had  been  incurred."  In  Bose  v.  Si7ns,  on  the  other  hand,  it  was  held  that  a  contract 
to  indorse  was  not  a  subject  of  "mutual  credit"  within  the  meaning  of  the  Bankrupt 
Act,  and  therefore  not  the  subject  of  set-off.  In  the  present  case,  however,  the  bill  of 
exchange  was  proveable  under  the  commission,  and  was,  therefore,  by  the  act  of 
Parliament,  a  matter  of  set  off.  Under  the  present  circumstances,  the  assignees  ought 
to  have  waited,  instead  of  bringing  their  action  so  soon. 

Parke,  B.  I  entirely  agree  with  the  Lord  Chief  Baron.  Without  doubt,  there 
was  a  debt  due  from  the  defendants  to  the  bankrupts,  and  credit  given  to  them  by 
the  defendants  upon  an  advance  of  money  made  to  them.  The  transaction  amounted 
to  an  advance  of  money,  and  not  to  a  purchase  of  the  bills.  It  was  a  loan  of  money 
to  the  bankrupts,  although  the  time  for  bringing  an  action  for  it  had  not  arrived. 
But,  even  admitting  the  transaction  to  have  been  a  purchase  of  the  bills,  still,  under 
the  51st  section  of  the  G  Geo.  4,  c.  16,  which  in  this  respect  is  the  same  as  the  7  Geo.  1, 
c.  31,  it  may  be  the  subject  of  proof  under  the  commission,  or  it  may  be  the  subject  of 
set-off  under  the  50th  section.  The  case  of  Yoimg  v.  The  Bank  of  TJengal  is  distinguish- 
able, because,  although  there  had  been  [758]  credit  from  the  bank  to  Palmer, 
inasmuch  as  they  had  discounted  his  promissory  notes,  still  thei'e  was  no  mutual 
credit,  as  the  Company's  paper  had  been  deposited  by  him  for  a  particular  purpose, 
and  no  credit  was  given  for  the  surplus.     Another  reason  is,  that  it  was  the  duty  of 
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the  .assignees  in  th;it  case  to  redeem  the  paper  immediately  ;  and,  if  they  had  done  so,  no 
debt  whatever  would  have  been  due  in  respect  of  the  loan.  In  the  present  case,  the 
assignees  have  been  too  speedy  in  their  proceedings,  and  if  this  delit  is  proveable  under 
the  commission,  it  would  be  monstrous  to  permit  them  to  defeat  the  set-oil'  by  bringing 
the  action  prematurely.     Our  judgment  must,  therefore,  be  for  the  defendants. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  defendants. 

Victors  v.  Davies.     Exch.  of  Pleas.     April  22,  1844.— In  a  declaration  for  money 
lent,  it  is  not  necessary  to  aver  that  the  money  was  lent  at  the  defendant's  request. 

[S.  C.  1  D.  &  L.  984  ;  13  L.  J.  Ex.  214.     Referred  to,  Caiiill  v.  Carbolic  Smoke  Ball 

Compawj,  [1893]  1  q.  B.  256.] 

Assumpsit.  The  declaration  stated,  that  the  defendant,  on  the  6th  of  March,  1844, 
was  indebted  to  the  plaintift"  in  the  sum  of  £10,  for  money  lent  by  the  plaintiff  to 
the  defendant. 

Special  demurrer,  assigning  the  following  causes: — That  it  is  not  alleged  in  the 
declaration  that  the  monej'  was  lent  to  the  defendant  at  his  request,  and  that  there- 
fore there  is  no  consideration  to  support  the  promise ;  nor  does  it  sufficiently  appear 
that  the  defendant  was  indebted  to  the  plaintiff. 

Pearson,  in  support  of  the  demurrer.  The  declaration  is  insufficient  for  want  of 
the  averment  that  the  money  was  lent  to  the  defendant  "  at  his  request."  [Alderson,  B., 
[759]  How  can  there  be  a  lender  unless  there  be  also  a  borrower?]  A  plaintiff  is 
bound  to  allege  a  request,  wherever  the  consideration  is  executed.  In  the  notes  to 
Osborne  V.  Rogers  (1  Saund.  264,  n.  1),  it  is  said  that  "a  past  consideration  is  not 
sufficient  to  support  a  subsequent  promise,  unless  there  was  a  request  of  the  party, 
either  express  or  implied,  at  the  time  of  performing  the  consideration."  And,  in  a 
note  by  the  learned  editors  of  the  fifth  edition,  it  is  added,  "So,  even  an  affidavit  (to 
hold  to  bail)  of  debt  for  money  lent  and  for  goods  sold  and  delivered,  and  for  work 
and  labour,  has  been  held  irregular,  because  it  omitted  to  state  that  it  was  'at  the 
instance  and  request  of  the  defendant,'  although  it  stated  that  it  was  '  to  and  for  his 
use  and  on  his  account ; ' "  for  which  they  cite  Durnford  v.  Messiter  (5  M.  &  Selw. 
446).  In  Chitty  on  Pleading  (vol.  1,  p.  353,  (7th  ed.)),  it  is  also  said,  "In  each  of 
these  counts  upon  an  executed  consideration,  except  that  for  money  had  and  received, 
and  the  account  stated,  it  is  necessary  to  allege  that  the  consideration  of  the  debt  was 
performed  at  the  defendant's  request,  though  such  request  might,  in  some  cases,  be 
implied  in  evidence."  [Parke,  B.  There  is  a  very  learned  note  of  my  Brother 
Manning  on  this  subject  (1  Man.  &  Gr.  265),  in  which  he  goes  into  the  whole  law 
with  respect  to  alleging  a  request,  and  points  out  the  error  into  which  Mr.  Serjeant 
Williams  appears  to  have  fallen  in  his  comment  upon  Osborne  v.  Rogers.  The  note  is 
thus  :  "The  considei'ation  being  executory,  the  statement  of  the  request  in  the  declara- 
tion, thoagh  mentioned  in  the  undertaking,  appears  to  have  been  unnecessary.  In 
Osborne  v.  Rogers,  the  consideration  of  a  promise  is  laid  to  be,  that  the  said  Robert,  at 
the  special  instance  and  request  of  the  said  William,  would  serve  the  said  William, 
and  bestow  his  care  and  labour  in  and  about  the  business  of  the  said  William  ;  and 
the  declaration  alleges,  that  Robert,  confid-[760]-ing  in  the  said  promise  of  William, 
afterwards  went  into  the  service  of  William,  and  bestowed  his  care  and  labour  in  and 
about  &c.  Here  the  consideration  is  clearly  executory,  yet  Mr.  Sei'jeant  Williams,  in 
a  note  to  the  words  'at  the  special  instance  and  request,'  says,  'these  words  are 
necessary  to  be  laid  in  the  declaration,  in  order  to  support  the  action.  It  is  held,  that 
a  consideration  executed  and  past, — as,  in  the  present  case,  the  service  perfoiraed  by 
the  plaintiff'  for  the  testator  in  his  lifetime,  for  several  years  then  past, — is  not  sufficient 
to  maintain  an  assumpsit,  unless  it  was  moved  by  a  precedent  request,  and  so  laid.' 
The  statement,  according  to  modern  practice,  of  the  accrual  of  a  debt  for,  or  the 
making  of  a  promise  for  the  payment  of,  the  price  of  goods  sold  and  delivered,  or 
for  the  re-payment  of  money  lent,  as  being  in  consideration  of  goods  sold  and  delivered, 
or  money  lent  to  the  defendant,  at  his  request,  is  conceived  to  be  an  inartificial  mode 
of  declaring.  Even  where  the  consideration  is  entirely  past,  it  appears  to  be  unneces- 
sary to  allege  a  request,  if  the  act  stated  as  the  consideration  cannot,  from  its  nature, 
have   been   a  gratuitous  kindness,   but   imports  a  consideration   per   se       It   being 
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immateriiil  to  tho  right  of  action  whether  the  bargain,  if  actually  concluded  and 
executed,  or  the  loan,  if  made,  and  the  monies  actually  advanced,  was  proposed  and 
urged  by  the  Viuyer  or  by  the  seller',  by  the  borrower  or  by  the  lender.  Vide  Rastall's 
Entries,  tit  'Dette';  and  Co.  Ent.,  tit.  '  Debt.'"  There  cannot  be  a  claim  for  money 
lent  unless  there  be  a  loan,  and  a  loan  imports  an  obligation  to  pay.  If  the  money  is 
accepted,  it  is  immaterial  whether  or  not  it  was  asked  for.  The  same  doctrine  will 
not  api)ly  to  money  paid  ;  because  no  man  can  be  a  debtor  for  money  paid,  unless  it 
was  paid  at  his  request.  What  my  Brother  Manning  says,  in  the  note  to  which  I 
have  leferred,  is  perfectly  correct.] 

Pollock,  C.  B.  There  cannot  be  a  doubt  aljout  this  [761]  case ;  the  statement 
that  the  money  was  lent  implies  that  it  was  advanced  at  the  request  of  the  defendant. 
There  must  be  judgment  for  the  plaintiff. 

Parke,  B.,  Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff. 

The  Earl  of  Hardwicke  v.  Lord  Sandys.  Exch.  of  Pleas.  April  24,  1844.— 
The  plaintiff,  on  the  26th  of  April,  1843,  agreed  to  purchase  the  manor  of  S.  from 
the  defendant,  and  to  complete  the  purchase  according  to  certain  conditions  of 
sale ;  and,  upon  the  pui'chase  taking  place,  agreed  to  sign  an  agreement  for  pay- 
ment of  the  purchase-money  on  or  before  the  24th  of  July,  1843.  It  was  also 
agreed,  that,  on  the  completion  of  the  purchase,  the  purchaser  should  be  entitled 
to  the  rents  and  profits  of  such  parts  of  the  estate  as  wei'e  let  from  the  24th  of 
June,  1843.  The  day  of  completing  the  purchase  was,  for  the  convenience  of  the 
purchase!',  altered  from  the  24th  of  June  to  the  24th  of  July.  A  tenant  of  certain 
copyhold  premises,  parcel  of  the  manor  of  S.,  having  died  seised  ther-eof  in  1836, 
the  admittance  of  the  parties  entitled  to  be  admitted  was  postponed  from  time 
to  time,  at  their  I'equest,  and  did  not  take  place  till  the  1st  of  July,  1843  ;  and 
in  December  of  the  same  year  the  fine  was  paid  to  the  defendant.  The  convey- 
ance of  the  manor  to  the  plaintiff' was  executed  by  the  vendor  in  August,  1843, 
and  the  pur-chase-money  was  paid  in  the  following  September'.  An  action  for 
money  had  and  r-eceived  having  been  brought  by  the  purchaser  against  the  vendor, 
to  recover  the  fine  : — Held,  that  the  plaintiff'  was  not  entitled  to  recover. 

[S.  C.  13  L.  J.  Ex.  233.] 

Assumpsit  for  moirey  had  and  received.  Plea,  non  assumpsit;  on  which  issue 
having  been  joined,  the  following  case  was,  by  a  Judge's  order,  stated  for  the  opinion 
of  this  Court : — 

The  action  is  brought  to  recover  the  amount  of  £260,  being  a  sum  paid  to  the 
defendant,  as  a  tine  to  the  lord  for  admittance,  on  the  1st  of  July,  1843,  to  cer-tain 
copyhold  hereditaments,  held  of  the  manor  of  Shingay-cum- Wendy,  in  the  county  of 
Cambr'idge. 

On  the  26th  day  of  April,  1843,  Lord  Sandys,  being  lord  of  the  manor  of  Shingay- 
cum-Wendy,  entered  into  an  agreement  with  the  Earl  of  Har'dwicke  for  the  sale  of  the 
said  manor,  and  of  cer-tain  freehold  hereditaments.  The  pur-chase  agreement,  signed 
by  the  agents  of  both  parties,  was  indorsed  upon  certain  particular-s  and  conditions  of 
sale,  accor-ding  to  which  the  property  was  intended  to  have  been  sold  by  public  auction. 
It  bore  date  the  26th  [762]  of  April,  1843,  and  stated  that  the  plaintili'  had  purchased, 
by  private  contr-act,  the  freehold  estate,  and  also  the  manor's  described  irr  the  particulars, 
and  had  agreed  to  complete  the  purchase  according  to  the  conditions  of  sale,  as  altered 
pr-evious  to  the  signing  of  the  contract. 

'1  he  pr-operty  was  descr-ibed  in  the  particulars  as  consisting  of  two  lots  :  the  first 
comprising  the  fr'cehold  hereditaments  ;  the  second,  the  manor  of  Shingay-cum-Wendy, 
which  w;is  described  as  the  manor  of  Shingay-cum-Wendy,  with  its  members,  and  the 
fines,  quit-rents,  and  appurtenances  thereto  belonging.  The  fine  payable  by  the 
copyhold  tenants  on  admission  was  stated  to  be  uncertain,  arrd  to  be  usually  set  at 
two  years'  annual  value. 

The  conditions  of  sale  r-eferred  to  irr  the  agreement  wer-e,— third,  that  each 
purchaser  shall  deposit  part  of  the  pur-chase-money,  and,  immediately  on  the  purchase 
of  the  lot  bought  by  him,  "sign  an  agreement  for  payment  of  the  r-emainder  of  the 
pur-chase-money,  on  or  before  the  24th  day  of  July,  1843,  into  the  Bank  of  Errglarrd, 
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in  the  manner  expiessed  in  the  fourth  condition  ;  and,  on  the  completion  of  the 
respective  purchases,  the  purchaser  shall  be  entitled  to  the  rents  and  profits  of  such 
parts  of  the  estate  as  ai'C  let  from  the  said  24th  day  of  June  ;  all  outgoin<<s  up  to  the 
said  •24th  day  of  June  will  he  cleared  liy  the  vendor,  the  purchaser  paying  interest 
from  the  24th  day  of  June,  1843  ;"  fourth,  that  the  purchaser  of  each  lot  should,  on 
the  24th  of  July,  1843,  pay  the  remainder  of  the  purchase-money;  ninth,  that,  upon 
payment  of  the  remainder  of  the  purchase-money  into  the  Hank,  the  vendor  should 
execute  conveyances  ;  and,  if  the  completion  of  the  purchase  should  be  delayed  beyond 
the  24th  of  June,  1843,  the  purchasers  should  pay  £i  per  cent,  interest  from  that  day 
on  the  remaining  part  of  the  purchase-money,  until  the  day  of  completing  the 
purchases.  The  day  fixed  for  the  payment  of  the  remainder  of  the  purchase-money 
being  the  24th  of  June,  1843,  the  alteration  to  the  24th  of  July  was  made  for  the 
convenience  of  the  purchaser. 

[763]  In  the  year  1836,  one  Mrs.  Wescombe  died  seised  of  certain  copyhold 
hereditaments,  held  of  the  said  manor  of  Shingay-eum- Wendy  ;  and  at  the  courts  duly 
holdeti  for  the  manor,  proclamations  were  made  for  the  parties  entitled  to  come  in 
and  be  admitted  tenants.  A  precept  afterwards  issued  for  the  seizure  of  the  estate 
into  the  hands  of  the  lord,  the  execution  of  which  was,  at  the  request  of  the  Misses 
AVescombe,  who  were  entitled  to  come  in  and  be  admitted,  delayed  from  time  to  time. 
On  the  1st  of  July,  !843,  the  Misses  Wescombe  were  duly  admitted  tenants;  and  on 
the  1st  of  December  following,  paid  to  Lord  Sandys,  as  a  fine  on  such  admission,  the 
sum  of  £260.  On  the  31st  of  August,  1843,  the  conveyance  of  the  manor  in  question 
was  executed  by  Lord  Sandys.  The  conveyance  was  dated  on  the  8th  of  September, 
1843,  that  being  the  day  of  the  payment  of  the  balance  of  the  purchase-money,  interest 
upon  which  was  calculated  and  paid  as  from  the  24th  of  June,  1843. 

The  question  for  the  opinion  of  the  Court  was,  whether  Lord  Haidwicke  was 
entitled  to  recover  from  Lord  Sandys  the  amount  of  the  fine  so  received  by  him.  If 
the  plaintiff'  was  entitled  to  recover,  judgment  to  be  entered  up  by  confession  for  £260. 
If  the  action  was  not  maintainable,  a  nonsuit  to  be  entered. 

Kelly,  for  the  plaintiff'.  The  remainder  of  the  purchase-money  being  to  be  paid 
on  the  24th  of  June,  and,  if  not  then  paid,  interest  to  be  paid  upon  the  remainder  from 
that  period,  the  tine  which  accrued  between  that  day  and  the  day  of  completing  the 
contract  belonged  to  the  purchaser.  In  equity  it  would  be  considered  that  the  puichase 
was  completed  as  on  the  24th  of  June,  the  day  on  which  it  was  agreed  to  be  done,  and 
therefore  the  purchaser  would  be  entitled  to  the  property  and  all  its  incidents  from 
that  day.  And  if  the  land  became  the  purchaser's,  although  the  right  of  action  to 
recover  the  fine  [764]  would  not  pass  so  as  to  enable  the  purchaser  to  sue  the  tenant 
for  it,  yet  when  it  was  paid  it  would  be  received  by  the  vendor  as  a  trustee  for  the 
purchaser,  who  has  paid  him  the  purchase-money  and  interest  from  the  24th  of  June 
and  who  is  therefoie  entitled  to  recover  it  from  him  in  this  equitalile  form  of  action. 
It  cannot  be  said  that  the  vendor  received  the  profits  in  any  other  right  than  as  trustee 
for  the  purchaser,  and  he  must  be  entitled  to  recover  it  from  the  vendor.  Again,  by 
the  third  clause  in  the  conditions  of  sale,  it  is  provided,  that  "  the  purchaser  shall  be 
entitled  to  the  I'cnts  and  profits  of  such  parts  of  the  estate  as  are  let  from  the  24th  of 
June."  Now  that,  being  a  contract  prepared  bv  the  vendor,  must  be  construed  most 
strongly  against  him  ;  and  it  maybe  a  question  whether  the  money  in  question  would 
not  come  within  the  description  of  "  rents  and  profits  of  such  parts  of  the  estate  as  are 
let."  The  lot  in  question  contained  no  lands  but  the  manor  of  Shingay-cum- Wendy, 
with  the  fines,  quit-rents,  and  appurtenances  thereto  belonging.  The  words  "  such 
parts  of  the  estate  as  are  let "  must  have  some  more  extensive  signification  than  that 
of  lands  let  to  oniinary  tenants,  and  may  apply  to  the  copyhold  tenants  of  the  manor. 
There  is  here  not  only  the  word  "rents,"  but  the  word  "profits,"  which  mav  apply 
to  the  profits  arising  from  the  manor.  The  plain  meaning  and  intention  of  the"  parties 
was  to  con.sider  the  purchase  as  completed  on  the  24th  of  .June,  and  all  outgoings  were 
to  be  paid  by  the  vendors  up  to  that  day  ;  shewing  that  it  was  to  he  the  propert}-  of  the 
purchaser  from  that  time. 

Erie,  who  was  to  have  argued  for  the  defendant,  was  stopped  by  the  Court. 

Pollock,  C.  B.     I  am  of  opinion  that  the  defendant  is  entitled  to  our  judgment. 

The  only  foundation  for  the  argument  arises  from  the  agreement  incorporating  the 

condi-[765]-tions  of    sale.     The   third  condition   states,  that,  on    completion   of   the 

purchase,  the  purchaser  shall  be  entitled  to  the  rents  and  profits  of  such  parts  of  the 
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estate  as  are  let  from  the  •24tli  of  June.  Expressio  unius  est  exclusio  alterins  ;  the 
hinds  in  question  were  not  let;  and  it  cannot,  therefore,  be  said  that  the  pUiintiH  is 
entitled  to  the  sum  of  money  sought  to  be  recovered.  AVbether  a  court  of  equitj' 
would  decree  that  the  plaintiff'  is  entitled,  it  is  not  for  us  to  say.  Here  nothing 
remained  to  be  done  but  the  actual  payment  of  the  fine  ;  it  had  become  payable  before 
the  purchase  was  complete. 

Farke,  B.  I  am  of  the  same  opinion.  The  right  to  the  fine  accrued  on  the  1st 
of  July,  the  day  on  which  the  tenant  was  admitted.  But  it  is  said  that  the  vendee 
is  entitled  to  recover,  because  this  is  part  of  the  profits  of  the  estate.  The  third 
condition  is,  that  the  purchaser,  on  the  completion  of  the  purchase,  shall  be  entitled 
to  the  rents  and  profits  of  such  parts  of  the  estate  as  are  let :  that  applies  only  to  such 
estates  as  aie  let  in  the  ordinary  sense  of  that  word.  The  agreement  binds  the  vendor 
to  pay  over  the  rents  only,  and  does  not  extend  to  the  casual  profits. 

Alderson,  B.,  and  Eolfe,  B.,  concurred. 

Judgment  for  the  defendant. 

[766]      PlCKFORD    AND    ANOTHER    V.    THE    GrAND    JUNCTION    RAILWAY   COMPANY. 

Exch.  of  Pleas.  April  27,  1844. — The  Grand  Junction  Railway  Company,  who 
are  carriers  on  their  line,  published  a  printed  notice,  which  was  fixed  up  over 
the  door  of  their  station  for  the  reception  of  goods  in  Liverpool,  that  all  goods 
received  after  four  o'clock  P.M.  would  be  forwarded  on  the  next  working  day. 
Long  after  the  publication  of  this  notice,  certain  goods  were  brought  to  the 
station,  about  half  past  five  P.M.,  to  be  forwarded  to  Birmingham  by  the  railway. 
The  person  who  brought  them  (a  servant  of  the  owner)  saw  the  company's 
weigher,  and  asked  "if  there  was  time"  [i.e.]  for  the  goods  to  proceed  that 
evening  ;  he  said  there  was  ;  and  the  goods  were  placed  by  the  company's  porters 
on  the  trucks  on  which  goods  are  carried  upon  the  railway.  The  same  person 
had  on  former  occasions  taken  goods  of  the  same  kind  to  the  station  at  a  later 
hour,  which  were  never  refused  for  being  too  late,  and  which  had  been  forwarded 
the  same  evening  : — Held,  that  upon  these  facts  there  was  evidence  to  go  to  the 
jury  of  a  special  contract  by  the  r.iilway  company  to  forward  the  goods  in  question 
on  the  .same  evening  on  which  they  were  delivered. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  defendants,  before 
and  at  the  time  of  the  making  of  the  promise  thereinafter  next  mentioned,  were 
common  carriers  of  goods  for  hire,  to  wit,  from  Liverpool  to  Birmingham  :  that  the 
plaintiffs,  heretofore,  to  wit,  on  the  1 2th  January,  1843,  at  the  request  of  the  defendants, 
caused  to  be  delivered  to  the  defendants,  to  wit,  at  Liverpool  aforesaid,  as  such  carriers 
as  aforesaid,  certain  goods  of  one  Matthew  Guerrier,  to  wit,  three  crates  of  poik,  of 
great  value,  &c.,  to  be  by  the  defendants  taken  care  of  and  safely  and  securely  carried 
and  conveyed  by  them,  as  such  carriers,  from  Liverpool  aforesaid,  upon  the  evening 
of  the  same  day  on  which  they  were  so  caused  to  be  delivered  by  the  plaintiffs  to  the 
defendants  as  aforesaid,  to  Birmingham,  and  there  delivered  safely  and  securely  by  the 
defendants  to  the  plaintiff's :  and  thereupon,  in  consideration  of  the  premises,  and  of 
certain  reward  to  be  paid  by  the  plaintiff's  to  the  defendants  in  that  behalf,  the  defen- 
dants, being  such  carriers  as  aforesaid,  then,  to  wit,  on  &c.,  promised  the  plaintiff's  to 
take  caie  of  the  said  goods,  and  safely  and  securely  carry  and  con\'ey  the  same  from 
Liverpool  aforesaid,  upon  the  evening  of  the  same  day  on  which  they  were  so  delivered 
to  the  defendants  as  aforesaid,  to  Birmingham  aforesaid,  and  there  to  deliver  the  same 
to  the  plaintiff's  :  and  although  the  defendants,  as  such  carriers  as  aforesaid,  then  had 
and  received  the  said  goods  for  the  purpose  and  upon  the  terms  aforesaid,  yet  the 
defendants,  [767]  not  regarding  their  said  promise,  did  not  nor  would  carry  and 
convey  the  said  goods  from  Liverpool  aforesaid,  on  the  evening  of  the  same  day  on 
which  they  were  so  delivered  to  the  defendants  as  aforesaid,  to  Birmingham  afore- 
said, but  wholly  omitted  so  to  do,  and  kept  and  detained  the  same  at  Liverpool 
aforesaid,  for  a  certain  space  of  time,  to  wit,  the  space  of  twenty-four  hours  beyond 
the  evening  of  the  said  day ;  and  did  not  nor  would  safely  and  securely  carry  and 
convey  the  said  goods  from  Liverpool  aforesaid  to  Birmingham  aforesaid,  and 
there  deliver  the  same  to  the  plaintiffs,  but  on  the  contrary  thereof  omitted  so  to 
do,  and  a  part  of  the  said  goods,  being  of  considerable  value,  to  wit,  of  the  value 
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of  £2,  became  and  was  wholly  lost,  and  was  never  delivered  to  the  plaiiitill's. 
And  the  plaintitt's  further  say,  that  they  the  plaintitls,  before  and  at  the  time  of  the 
delivery  of  the  said  goods  to  the  defendant  as  aforesaid,  had  agreed  and  contracted 
with  the  said  Matthew  Guerrier  to  convey  the  same  from  Liverpool  aforesaid  to 
London,  upon  the  evening  of  the  said  day  ;  that  the  said  goods  were  so  delivered 
to  the  defendants  as  aforesaid,  to  be  by  them  conveyed  from  Liverpool  aforesaid  to 
Birmingham  afoi'esaid  ;  and  in  the  course  of  conveyance  of  the  said  goods  to  London 
aforesaid,  the  same,  being  of  a  perishable  nature,  were,  liy  reason  of  the  said  premises, 
and  of  the  said  breach  of  contract  by  the  defendants  as  first  aforesaid,  greatly 
impaired  and  diminished  in  value,  to  wit,  to  the  value  of  £50,  and  a  favourable 
market  was  lost  for  the  sale  of  the  said  goods  :  and  the  plaintiffs,  in  fact,  say,  that, 
by  reason  of  such  premises  as  aforesaid,  they  the  plaintiffs  were  called  upon  to  pay, 
and  forced  and  obliged  to  pay,  to  the  said  Matthew  Guerrier  a  large  sum,  to  wit, 
the  sum  of  £50,  for  the  said  damage  so  caused  by  the  said  breaches  of  conti'act  by 
the  defendants  as  aforesaid,  and  also  the  costs  of  a  certain  action  brought  liy  the  said 
Matthew  Guerrier  against  the  plaintifl's,  for  and  on  account  of  their  breach  of  their 
said  agreement  and  contract  with  [768]  him  in  that  behalf,  of  which  said  action  the 
defendants  then,  to  wit,  before  the  incurring  bv  the  plaintiff's  of  the  said  costs,  or  of 
the  costs  and  charges  hereinafter  mentioned,  had  notice,  and  were  then  requested  by 
the  plaintiffs,  either  to  defend  the  said  action,  or  to  authorize  the  plaintiffs  to  pay  the 
amount  of  the  said  damages  ;  but  the  defendants  then  wholly  neglected  and  refused 
to  comply  with  such  request,  and  thereby  forced  and  obliged  the  plaintiffs  to  defend 
the  same,  and  thereby  the  plaintifl's  necessarily  paid  and  became  liable  to  pay  to  the 
said  Matthew  Guerrier  the  costs  of  the  said  action  incurred  by  him,  amounting  to  a 
certain  sum,  to  wit,  the  sum  of  71.  13s.  6d.,  and  also  necessarily  sustained  and  incurred, 
and  were  forced  and  obliged  to  pay  and  became  liable  to  pay,  the  costs  and  charges 
of  them  the  plaintiff's  in  that  behalf,  amounting  to  a  certain  sum,  to  wit,  the  sum  of 
£20,  and  by  means  of  the  said  several  premises  the  plaintiffs  have  been  and  are 
otherwise  greatly  injured  and  damnified. 

There  was  a  second  count  in  nearly  similar  terms,  but  applying  to  ten  other  crates 
of  pork,  the  property  of  one  John  Phillips. 

The  defendants  pleaded,  first,  non  assnmpserunt ;  secondly,  to  the  first  count, 
that  they  did  not  have  or  receive  the  goods  in  that  count  mentioned,  for  the  purpose 
or  upon  the  terms  in  that  count  mentioned  ;  thirdly,  to  the  first  count,  as  to  the 
breach  therein  firstly  assigned,  that  they  did  carry  and  convey  the  said  goods  from 
Liverpool  upon  the  evening  of  the  same  day  on  which  they  were  so  delivered  to  the 
defendants,  as  in  that  count  mentioned,  to  Birmingham  ;  fourthly,  to  the  first  count, 
as  to  the  breach  therein  secondly  assigned,  that  they  did  safely  and  securely  carry 
and  convey  the  said  goods  from  Liverpool  to  Birmingham,  and  there  deliver  the  same 
to  the  plaintitfs.  There  were  also  pleas  to  the  second  count,  in  the  same  terms 
as  the  tii'st  and  second  special  pleas  to  the  first  count.  On  all  these  pleas  issues  were 
joined. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  London  [769]  Sittings  after  Hilary 
Term,  the  following  facts  were  proved.  The  three  crates  of  pork  mentioned  in  the 
first  count  of  the  declaration,  which  were  the  property  of  Mr.  Guerrier,  a  butcher  in 
Liverpool,  and  which  the  plaintifl's  (who,  by  agreement  with  the  London  and 
Birmingham  Eaihvay  Company,  vi'ere  carriers  upon  their  line)  had  contracted  to 
carry  for  him  to  London,  were  taken  by  his  servant,  Joseph  Bell,  to  the  goods  station 
of  the  Grand  Junction  Eailway,  at  Wapping,  in  Liverpool,  between  five  and  six  in 
the  evening  of  the  12th  of  January,  1843,  to  be  forwarded  to  London.  The  railway 
porters  took  the  pork  from  Bell,  and  he  saw  it  put  upon  the  trucks  by  which  goods 
are  conveyed  on  the  railway.  Bell  asked  the  weigher,  a  person  of  the  name  of 
Roger  Williams,  "if  there  was  plenty  of  time,"  (i.e.  for  the  goods  to  proceed  that 
evening) ;  he  said  there  was,  and  taking  out  his  watch,  said  it  was  five  minutes  to 
si.x.  Bell  stated  in  his  evidence,  that  he  was  in  the  habit  of  going  dail\^  to  the 
railway  with  pork,  and  that  he  had  taken  pork  as  late  as  half-past  seven,  and  that  it 
"  went  right,"  and  the  goods  were  never  refused  for  being  too  late.  The  pork  in 
question  was  not,  however,  forwarded  that  evening,  and  when  it  was  delivered  in 
London,  on  Monday  the  IGth  of  January,  was  deterioiated  in  value. 

The  ten  crates  of  pork,  to  which  the  second  count  of  the  declaration  referred, 

Ex.  Div.  VIII. — 45 
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were  delivered  at  the  same  place  about  half-past  five  o'clock  in  the  afternoon  of  the 
19th  of  January,  1843,  by  Phillips  himself.  He  saw  Williams,  the  weigher,  and 
another  of  the  company's  servants,  and  spoke  to  them  about  sending  off  the  goods, 
but  the  particulars  of  the  conversation  were  not  stated.  Phillips  said  that  about  two 
years  before  he  had  talked  with  Mr.  Poole,  the  carrying  agent  of  the  company,  at 
the  railway  office,  about  sending  off  large  quantities  of  pork,  and  Mr.  Poole  said  he 
would  send  word  down  to  the  station  that  he,  Phillips,  had  goods  coming  down,  and 
tell  the  men  to  exert  themselves  to  get  them  off;  no  particular  time  being  mentioned 
at  which  [770]  they  were  to  be  brought ;  and  Phillips  had  on  former  occasions 
delivered  pork  later  than  seven  o'clock,  which  had  been  forwarded  the  same  evening. 
The  ten  crates  in  question  did  not  arrive  in  London  until  late  in  the  evening  of 
Saturday  the  21st  of  January,  by  which  a  market  was  lost,  and  a  considerable  loss 
incurred. 

Some  time  before  the  transactions  in  question,  the  defendants  had  put  forth  a 
printed  notice,  a  copy  of  which  was  pasted  upon  a  board,  and  hung  up  over  the  doors 
of  the  goods  station  at  Wapping,  that  "  all  goods  received  after  four  o'clock  P.M.  would 
be  forwarded  on  the  next  working  day."  Bell  stated  that  be  saw  the  board,  but  did 
not  read  its  contents. 

For  the  defendants,  it  was  contended  that  there  was  no  evidence  to  go  to  the  jury 
in  support  of  the  special  contract  alleged  in  the  declaration,  to  forward  the  goods  on 
the  evening  of  the  same  day  on  which  they  were  delivered.  The  Lord  Chief  Baron 
was  of  that  opinion,  but,  at  the  request  of  the  plaintiffs'  counsel,  left  the  case  to  the 
jury ;  and,  in  summing  up,  stated  to  them  that  he  thought  the  notice  published  by 
the  defendants  overbalanced  the  evidence  given  for  the  plaintiffs,  of  the  mode  of  deal- 
ing in  respect  to  such  goods ;  and  that,  in  his  view  of  the  case,  there  was  no  evidence 
of  a  particular  contract  to  forward  the  goods  in  question  the  same  evening.  The  jury 
having  found  a  verdict  for  the  defendants, 

Martin,  in  the  early  part  of  this  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection,  or  that  the  verdict  was  against  evidence. 

Erie  and  Crompton  now  shewed  cause.  The  express  contract  set  out  in  the 
declaration  is,  that  the  defendants  undertook  to  forward  the  goods  on  the  same 
evening ;  but  no  such  express  agreement,  nor  any  uniform  course  of  dealing  to  that 
effect,  was  established  by  the  evidence.  [771]  The  question,  however,  whether  there 
was  such  a  special  contract  as  alleged,  w.is,  at  the  request  of  the  plaintiffs'  counsel, 
left  to  the  jury;  it  was  a  question  entirely  for  them  to  determine,  and  they  found  it 
for  the  defendants.  The  utmost  extent  to  which  the  evidence  went  was  to  shew  a 
contract  to  forward  within  a  reasonable  time.  The  board  fixed  up  over  the  oflfiee 
negatived  the  contract  declared  on  ;  it  was  a  plain  intimation  to  all  persons  who 
wanted  their  goods  forwarded  the  same  evening  of  the  terms  on  which  that  would  be 
done  ;  which  terms  were  not  complied  with  in  this  case  by  the  plaintiffs.  In  particular 
instances,  indeed,  the  defendants  had,  ex  gratia,  deviated  from  their  general  rule ;  but 
those  cases  afford  no  evidence  of  the  existence  of  an  express  contract  in  this  instance. 
The  person  who  brings  these  goods  merely  says — "Is  there  time?"  but  there  is  no 
proof  of  any  directions  given  to  him  to  make  inquiries,  or  to  contract  on  behalf  of  the 
plaintiffs.  [Parke,  B.  Suppose  the  goods  had  been  received,  and  brought  half  way, 
and  then  lost,  would  not  the  company  be  liable  ?]  Williams,  the  weigher,  was  not  an 
agent  to  make  such  a  contiact  as  this  :  Olire  v.  Eames  (2  Stai'k.  181).  On  a  general 
receipt  of  goods,  the  carrier  would  only  be  bound  to  use  reasonable  care  and  diligence 
in  forwarding  them  within  a  reasonable  time  ;  the  question  therefore  is,  whether  the 
evidence  established  an  absolute  contract  to  carry  on  the  same  evening,  at  all  events 
and  under  whatever  circumstances. 

Martin  (Cardwell  with  him),  control  The  only  question  in  this  case  really  is, 
whether  railway  companies  are  to  be  placed  in  a  different  condition  from  all  other 
carriers.  Can  it  be  doubted,  that  if  the  same  facts  had  been  proved  to  have  taken 
place  at  one  of  the  old  coach  offices,  the  coach-proprietors  would  have  been  held  liable  1 
They  are  [772]  bound,  in  the  course  of  their  business  as  carriers,  by  the  contract  of 
the  agent  whom  they  put  forward  as  having  the  management  of  that  branch  of  their 
business.  The  person  who  is  stationed  to  receive  and  weigh  the  goods  must  have 
authority  to  contract  for  the  sending  of  them.  [Pollock,  C.  B.  It  does  not  appear 
that  anybody  else  was  spoken  to ;  and  the  goods  were  undoubtedly  received  on  some 
contract  or  other.]     And  that  at  the  regular  station  for  the  receipt  of  goods  ;  and  they 
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were  put  upon  the  trucks  to  be  forwarded.     He  was  then  stopped  by  the  Court,  who 
made  the 

Kule  absolute  for  a  new  trial. 

Newt:on  and  Another  v.  Forster.  Exch.  of  Pleas.  May2, 1844. — The  plaintiffs 
contracted  in  writing  to  do  certain  work  for  the  defendant,  and  find  the  materials 
for  it,  for  a  fixed  sum.  The  defendant  afterwards  supplied  a  portion  of  the 
materials,  which  the  plaintiffs  accepted,  and  used  up  in  the  work.  In  an  action 
for  the  woi'k  done  by  the  plaintiffs  : — Held,  that  the  defendant  was  entitled  to 
deduct  from  the  damages  the  value  of  the  materials  supplied  by  him,  without 
pleading  a  set-off. 

Debt  for  work  and  labour  and  materials,  and  on  an  account  stated.  Pleas,  except 
as  to  £40,  parcel  itc,  nunquam  indebitatus ;  as  to  the  said  sum  of  £40,  payment  of 
that  sum  into  Court,  which  was  taken  out  of  Court  by  the  plaintiff'  in  satisfaction  of 
so  much.  The  particulars  of  demand  admitted  the  receipt  of  £10,  and  claimed  the 
sum  of  561.  5s.  7d.  as  a  balance.  At  the  trial  before  Lord  Abinger,  C.  B ,  at  the 
London  Sittings  after  Hilary  Term,  the  plaintiffs  proved  work  done  to  the  amount  of 
671.  7s.  2d.  The  defendant  put  in  a  written  contract  whereby  the  plaintiffs  agreed 
to  do  the  work  and  find  the  materials  ior  it,  for  £55,  and  proved  also,  that  he,  the 
defendant,  had  supplied  a  portion  of  the  mateiials,  to  more  than  the  value  of  £5, 
which  the  plaintiffs  had  used  up  in  the  work.  It  was  thereupon  contended  for  the 
defendant,  that  the  whole  of  the  plaintiffs'  demand  was  covered,  and  that  he  was 
entitled  to  a  verdict  on  the  issue  of  nunquam  indebitatus.  The  Loixl  Chief  Baron, 
however,  thought,  that,  as  to  the  materials  supplied  by  the  defendant,  a  set-off  ought 
to  have  [773]  been  pleaded,  and  directed  a  verdict  for  the  plaintiffs  for  £5,  giving 
the  defendant  leave  to  move  to  enter  the  verdict  for  him. 

Jervis,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  accordingly,  citing  Turmr 
v.  Diaper  (2  Man.  &  G.  241  ;  2  Scott,  N.  R.  447) ;  against  which 

Cockburn  now  shewed  cause.  Turner  v.  Diaper  is  undoubtedly  an  authority  to 
shew,  that  where  a  person  is  employed  to  do  certain  work  for  a  certain  sum,  and  part 
of  the  work  is  afterwards  done  by  the  employer,  the  amount  of  the  latter  work  is 
matter,  not  of  set-off,  but  of  deduction.  This  is  not  the  case,  however,  of  pait  of 
the  work  being  done  by  the  employer,  but  of  materials  found  by  him  for,  and  used 
by,  the  pai'ty  employed.  It  is  submitted  that  that  created  a  debt  from  the  plaintiff 
to  the  defendant,  which  ought  to  have  formed  the  subject  of  a  set-off. 

Parke,  B.  This  is  a  very  clear  point.  The  plaintiffs  contracted  to  do  the  work 
and  supply  the  materials  for  £55.  They  have  not  performed  that  contract,  because 
they  have  not  supplied  all  the  materials.  Then  they  agreed  to  do  other  work,  under 
a  fresh  contract  whereby  the  defendant  supplied  materials,  the  value  of  which  amounts 
to  more  than  £5.  That  is  no  cross  demand ;  there  is  no  contract  by  the  plaintills  to 
pay  the  defendant  the  price  of  those  goods. 

Aldekson,  B.  If  you  find  the  cloth  for  your  coat,  the  tailor  has  no  right  to 
charge  you  for  it. 

Kule  absolute. 

[774]  Warwick  v.  Cox.  Exch.  of  Pleas.  May  2,  1844.— Debt,  in  £200,  for  work 
and  labour,  for  goods  sold,  and  on  an  account  stated.  Pleas,  first,  except  as  to 
£35,  parcel,  never  indebted  ;  second,  except  as  to  the  said  £35,  parcel,  payment 
before  action  brought;  third,  as  to  the  £35,  payment  into  Court  of  £37,  in 
satisfaction  of  the  said  sum  of  £35,  and  all  damages  for  the  detention  thereof ; 
fourth,  a  set-off  to  the  whole  declaration.  The  cause  and  all  matters  in  differ- 
ence between  the  parties  were  referred,  by  order  of  Nisi  Prius,  to  an  arbitrator, 
who,  by  his  award,  directed  a  verdict  for  the  plaintiff  on  the  first  issue,  without 
damages,  and  for  the  defendant  on  the  other  issues  : — Held,  that  the  award  was 
good ;  that  the  arbitrator  was  right  in  not  awarding  any  damages  on  the  first 
issue ;  and  that  the  finding  as  to  the  several  issues  was  not  repugnant. 

[S.  C.  1  D.  &  L.  986 ;  13  L.  J.  Ex.  314 ;  8  Jur.  713.] 

Debt,  in  £200,  for  work  and  labour  and  materials,  in  £200  for  goods  sold  and 
delivered,  and  in  £200  on  an  account  stated.      Pleas,  first,  except  as  to  £35,  parcel 
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&c.,  luinquam  indebitatus ;  secondly,  except  as  to  the  said  sum  of  £35,  parcel  &c., 
payment  before  action  brought;  thirdly,  as  to  the  said  sum  of  £35,  parcel  e^c, 
payment  into  Court  of  £37,  in  full  satisfaction  of  the  said  sum  of  £35,  and  all 
damages  for  the  detention  thereof ;  fourthly,  a  plea  of  set-oft'  to  the  whole  declaration. 
At  the  trial  of  the  cause,  a  verdict  was  taken  for  the  plaintiff  for  the  damages  in  the 
declaration,  suliject  to  a  reference  of  the  cause,  and  all  other  matters  in  difference 
between  the  parties,  to  an  arbitrator,  who,  by  his  award,  dii-ected  a  verdict  for  the 
plaintiff  on  the  first  issue,  but  without  any  damages,  and  for  the  defendant  on  the 
other  issues. 

Cole  now  moved  for  a  rule  to  shew  cause  why  the  award  should  not  be  set  aside. 
First,  the  finding  on  the  first  issue,  without  any  award  of  damages,  is  imperfect  and 
erroneous.  Nominal  damages  should  at  least  have  been  awarded.  lu  Grout  v.  Glasier 
(1  Dowl.  P.  C,  N.  S.  58),  which  was  an  action  on  the  case  for  injuring  the  plaintiff's 
house  by  removing  the  support  of  the  defendant's  house,  the  defendant  pleaded,  first, 
not  guilty ;  secondly,  a  denial  of  the  right  to  support ;  thirdly,  payment  of  money 
into  Court,  and  no  damages  ultrk.  The  first  issue  having  been  found  for  the  plaintiff, 
without  damages,  the  last  for  the  defendant,  and  the  jury  having  been  discharged 
from  any  finding  on  the  second,  this  Court  held,  that,  as  the  record  stood,  the  defen- 
dant was  entitled  to  the  postea,  and  that,  unless  the  judge  amended  by  inserting 
nominal  damages  on  the  first  issue,  a  venire  de  novo  must  issue.  Parke,  B.,  there  says, 
[775]  "  The  plaintiff'  should  apply  to  the  judge  who  tried  the  cause,  to  amend  the 
postea  by  inserting  nominal  damages.  If  that  be  not  done,  the  only  remedy  is  by  a 
venire  de  novo.  If  the  jury  thought  that  the  plaintiff  was  guilty  of  the  wrongful  act 
complained  of,  they  should  have  found  some  damages ;  not  having  done  so,  they  are 
guilty  of  a  default,  and  that  is  a  case  in  which  a  venire  de  novo  is  awarded."  So  here, 
the  arbitrator  in  efl'ect  finds  that  the  defendant  was  indebted  beyond  £35,  and  he 
ought  to  say  how  much.  [Parke,  B.  If  I  am  correctly  reported  to  have  made  those 
observations,  there  must  have  been  some  defect  in  the  pleas.  The  plea  of  payment 
into  Court  could  not  have  covered  the  whole  declaration,  else  it  would  not  have  been 
allowed  with  not  guilty.]  In  Clement  v.  Leivis  (3  Brod.  &  B.  297),  where  the  jury,  on 
the  trial  of  an  action  for  libel,  found  for  the  plaintiff  on  one  of  the  issues,  and  on  some 
of  the  pleas  to  the  other  issue,  but  without  any  assessment  of  damages,  and  found  for 
the  defendant  on  other  pleas  to  the  latter  issue,  in  respect  of  which  the  plaintiff  after- 
wards obtained  judgment  non  obstante  veredicto,  it  was  held,  that  the  verdict  for  the 
plaintift'  was  imperfect  and  void  for  want  of  an  assessment  of  damages.  [Parke,  B. 
That  is,  where  the  pleas  found  for  the  defendant  are  bad  pleas ;  here  they  are  good. 
It  would  be  idle  to  assess  damages  for  the  plaintiff  where  he  is  not  entitled  to  any. 
Alderson,  B.  Where  the  pleas  are  bad,  the  Court  has  no  means  of  giwng  judgment, 
and  therefore  there  must  be  a  venire  de  novo.]  The  jury  or  arbitrator  ought  to  find 
the  amount  of  the  debt  and  damages,  and  then  the  other  pleas  would  cover  that. 
[Parke,  B.  The  report  of  the  case  of  Givut  v.  Glasier  in  the  Law  Journal, (J)  shews 
that  the  plea  of  payment  into  Court  did  not  cover  the  whole  declaration. 

[776]  Secondly,  the  finding  of  the  arbitrator  for  the  defendant  on  the  last  issue  is 
repugnant.  He  ought  to  have  found  the  balance  due  to  the  defendant :  it  is  incon- 
sistent to  find  a  set-off'  covering  the  whole  of  the  plaintift''s  demand,  in  the  face  of  a 
plea  of  payment  into  Court  of  £35.  That  sum  at  least  must  be  due  to  the  defendant, 
if  the  last  issue  be  correctly  found  for  him.  [Parke,  B.  You  say  £35  is  necessarily 
due  from  the  plaintiff  to  the  defendant,  which  the  arbitrator  has  not  found  :  but  tha't 
is  not  necessarily  so.  Suppose  the  action  brought  for  £135,  and  £35  paid  Rafter  action 
brought ;  why  might  not  £135  be  due  from  the  plaintiff  to  the  defendant'at  the  time 
of  action  brought^]  Then  the  £35  would  be  a  matter  in  difference.  [Parke,  B.  No  ; 
it  may  have  been  repaid  by  the  plaintiff  to  the  defendant  since  the  plea  pleaded,  and 
before  the  reference  ;  and  that  would  make  all  correct.] 

Per  Curiam.     Rule  refused. 

(h)  10  Law  J.,  N.  S.  Exch.  276.  See  Savage  v.  AsJtwin,  iU.  &  W.  530 ;  Franhm 
V.  Earl  of  Falmmith,  2  Ad.  &  E.  452  ;  4  Nev.  &  M.  330, 
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Hawkins  v.  Hassell.  Exch.  of  Pleas.  May  4,  1844. — QuKie,  where  the  defendant 
obtains  a  judge's  order  to  stay  the  proceedings  in  an  action  on  payment  of  debt 
and  costs  in  a  certain  time,  in  default  whereof  the  plaintift'  is  to  be  at  liberty 
to  sign  judgment  and  issue  execution,  and  no  payment  being  made,  the  plaintiff 
signs  judgment  accordingly,  and  the  defendant  by  his  attorney  attends  the 
taxation  of  costs ;  whether  such  obtaining  of  the  judge's  order,  and  attendance 
before  the  Master,  do  not  amount  to  a  waiver  of  an  irregularity  in  signing 
the  judgment  without  first  entering  an  appearance. — A  judgment  so  signed  is 
irregular  only,  and  the  defendant  must  come  to  the  Court  to  set  it  aside  promptly 
after  he  knows  of  the  irregularity.  And  the  omission,  in  the  bill  of  costs  delivered 
to  him,  of  anj'  charge  for  entering  an  appearance,  would  be  snfhcient  notice  to 
him  of  the  irregularity. 

[S.  C.  13  L.J.  Ex.  341.] 

The  declaration  in  this  case  was  delivered  on  the  9th  of  December  last,  and  was 
returned  by  the  defendant,  on  the  ground  that  no  appearance  had  been  entered ;  but 
was  re-delivered,  the  defendant's  attorney  undertaking  to  enter  an  appearance.  On 
the  13th,  the  defendant  obtained  a  judge's  order  to  stay  the  proceedings  on  payment 
of  debt  and  costs  in  two  days  ;  in  default  whereof  the  plaintiff  was  to  be  at  liberty  to  sign 
judgment  and  issue  execution.  On  the  16th  of  December,  no  payment  having  been 
made  pursuant  to  the  order,  the  plaintiff  signed  judgment,  and  gave  [777]  notice  of 
taxation  of  costs.  The  defendant's  attorney  attended  the  taxation,  and  execution 
issued  for  the  amount  found  due  by  the  Master.  On  the  12th  of  March,  the  defendant 
discovered  that  no  appearance  had  been  entered  for  him  ;  and  on  the  •22nd  of  April, 
a  rule  was  obtained  by  the  defendant  to  set  aside  the  judgment  and  subsequent  pro- 
ceedings for  this  irregularity. 

Erie  now  shewed  cause.  The  defendant's  appearance  by  his  attorney  before  the 
Master,  on  the  taxation  of  the  costs,  made  him  an  actor  in  the  cause,  and  was  a  waiver 
of  the  irregularity  in  signing  judgment  without  an  appearance  having  been  first 
entered.  Indeed,  the  defendant,  by  taking  out  the  summons,  and  compelling  the 
plaintiff  to  accept  an  order,  for  payment  of  the  debt  and  costs,  subject  to  the  condition 
of  his  signing  judgment  on  non-payment,  sufficiently  waived  any  such  irregularity. 

Knowles  and  Bayley,  contn'i.  The  judgment  was  clearly  irregular  when  signed,  no 
appearance  having  been  then  entered.  The  plaintiff  ought  to  have  compelled  the 
defendant  to  perform  his  undertaking  to  appear,  or  to  have  entered  an  appearance  for 
him,  before  signing  judgment :  but  he  proceeds  in  the  action,  knowing  that  no  appear- 
ance has  been  entered,  and  after  notice  that  the  declaration  was  returned  on  that 
ground.  And  the  effect  of  the  judge's  order  is  not  to  make  the  judgment  good,  unless 
the  plaintiff  first  enters  an  appearance.  The  proceedings  on  the  roll  would  be  bad  on 
error  for  want  of  it.  The  order  can  only  be  considered  as  equivalent  to  a  cognovit ; 
and  on  that  an  appearance  must  be  entered  before  judgment  can  be  signed,  even 
though  it  gives  an  express  authority  to  the  plaintiff  to  sign  judgment.  Cook  v.  Haven 
(1  T.  R.  635),  Venn  v.  [778]  Calvert  (4  T.  K.  578),  liobcrts  v.  Simrr  (3  Dowl.  P.  C.  551), 
JVafson  V.  Dare  (2  M.  &  W.  386),  Richardson  v.  Uali/  (4  M.  &  W.  384).  [Erie  referred 
to  Lloyd  v.  Kent  (5  Dowl.  P.  C.  127).]  [Parke,  B.  The  only  question  is,  whether  the 
going  before  the  judge  is  not  an  act  done  in  Court  by  the  defendant  himself,  which 
differs  it  from  the  case  of  a  cognovit,  which  may  be  signed  in  a  distant  part  of  the 
country.  But  is  this,  at  most,  anything  more  than  an  irregularity  1  and  if  so,  is  it  not 
waived  by  lapse  of  timel]  The  defendant  did  not  know  of  this  defect  until  the  month 
of  March.  On  the  return  of  the  declaration,  he  would  suppose  that  the  plaintiff  would 
enter  an  appearance  without  loss  of  time.  [Parke,  B.  He  must  have  known  that  the 
bill  of  costs,  delivered  for  the  purpose  of  the  taxation,  contained  no  charge  for 
entering  an  appearance.  That,  however,  did  not  prove  that  the  judgment  was  signed 
without  an  appearance  having  been  entered,  because  that  bill  of  costs  would  not 
include  the  costs  of  signing  final  judgment,  nor  of  the  appearance.  The  question  is, 
whether  the  second  bill  of  costs  included  the  costs  of  appearance.]  That  does 
not  appear. 

Parke,  B.  If  that  bill  was  silent  as  to  any  appearance,  the  defendant  then  knew 
that  the  judgment  was  irregular,  and  this  application  is  too  late.  The  Masters  say  it 
is  the  universal  practice  to  require  an  appearance  to  be  entered  before  judgment  is 
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signed,  and  that  the  coming  into  Court  before  the  judge,  on  a  summons  for  payment 
of  the  debt  and  costs,  is  not  sufficient ;  and  that  an  allocatur  would  never  have  been 
given  for  those  costs,  unless  the  Master  had  been  satisfied,  by  the  bill  of  costs  or  some 
statement  of  the  attorney,  that  an  appearance  was  entered  before  [779]  judgment. 
Let  it  be  referred  to  the  Master  to  ascertain  whether  that  second  bill  included  a 
charge  for  the  costs  of  appearance.  If  it  did  not,  the  rule  will  be  discharged  with 
costs  ;  if  it  did,  the  rule  will  be  absolute,  but  no  action  to  be  brought. 
Kule  accordingly. 

DucKiTT  V.  Satchwell.  Exch.  of  Pleas.  May  4,  1844. — AVhere  the  father  of  an  infant 
plaintiff',  in  an  action  for  words  imputing  felony,  had  been  admitted  to  prosecute 
the  action  as  his  prochein  amy,  the  Court  vacated  the  appointment,  on  affidavit 
that  it  had  since  been  discovered  that  the  father  had  become  insolvent  some 
years  before,  and  had  not  since  carried  on  any  business  ;  it  not  being  satisfactorily 
shewn  that  he  had  used  due  diligence  to  procure  some  other  responsible  person 
connected  with  the  plaintiff  to  be  the  prochein  amy. 

[S.  C.  1  D.  .fe  L.  980;  13  L.  J.  Ex.  224  ;  8  Jur.  408.] 

This  was  an  action  on  the  case  by  an  apprentice  against  his  master  for  slanderous 
words  imputing  felony  to  the  plaintiff'.  The  plaintiff'  being  an  infant,  his  father  was 
admitted,  by  a  judge's  order,  dated  18th  June,  1843,  to  prosecute  the  action  as  his  next 
friend  and  guardian. 

Jervis  now  moved  for  a  rule,  calling  upon  the  plaintiff"  and  the  prochein  amy  to 
shew  cause  why  the  latter  should  not  be  removed,  and  why  the  proceedings  should 
not  be  stayed  until  security  for  costs  were  given,  or  until  a  responsible  person  was 
appointed  in  his  stead,  upon  an  affidavit,  stating,  that,  since  the  order  had  been 
obtained,  it  had  been  discovered  that  the  father  had  taken  the  benefit  of  the  Insolvent 
Debtors  Act  in  April  1840,  and  had  not  since  carried  on  any  business;  that  the 
infant  had  been  brought  up  by  a  respectable  tradesman,  who  had  always  acted  as  his 
guardian,  and  who,  on  the  plaintiff  being  apprenticed  to  the  defendant,  in  February  f 

1842,  was  a  concurring  party  to  the  indenture  of  apprenticeship,  and  paid  the  defen-  *■ 

dant  a  premium  of  £20.  The  authorities  on  this  subject  are  conflicting.  In  Doe  d. 
Selhy  V.  AMon  (1  T.  K.  491),  although  the  point  was  not  distinctly  raised,  Buller,  J., 
laid  it  down  without  qualification,  that  "  when  an  infant  sues,  [780]  the  Court  will 
oblige  the  prochein  amy,  or  guardian,  or  attorney,  to  give  security  for  costs."  On 
the  other  hand,  in  Yarumlh  v.  Mitchell  (2  D.  &  E.  423),  the  same  Court  said— "If  we 
were  to  hold,  that  the  prochein  amy,  who  in  this  case  happens  to  be  the  father  of  the 
infant,  must  give  security  for  costs,  it  would  in  many  instances  absolutely  prevent  an 
infant  from  suing,  however  just  his  cause  of  action  might  be."  It  is  to  be  observed, 
however,  that  there  the  application  was  for  a  stay  of  proceedings  solely  on  the  ground 
of  an  insolvency  subsequent  to  the  appointment  of  the  prochein  amy.  In  Turner  v. 
Turner  (2  P.  Wms.  297),  it  was  stated  in  argument,  that,  if  the  prochein  amy  be 
insolvent,  the  defendant  may  apply  to  the  Court  to  have  a  solvent  prochein  amy 
named  :  but,  in  a  note  to  that  ease,  the  editor  cites  another  of  Squirrel  v.  Squirrel, 
where  Lord  Thurlow  refused  to  remove  the  prochein  amy  of  a  married  woman,  on  the 
ground  that  he  was  in  bad  circumstances.  [Kolfe,  B.  In  the  case  of  a  suit  in  equity 
by  a  feme  covert,  the  defendant  is  certainly  entitled  to  have  a  responsible  person 
appointed  to  sue  on  her  behalf.]  In  an  Anonymous  case,  reported  in  1  Marshall,  4, 
the  Court  of  Common  Pleas  said,  that  an  infant,  who  had  a  good  right  of  action,  was 
not  to  lose  his  cause  because  his  prochein  amy  was  not  a  man  of  responsibility.  But 
in  the  subsequent  case  of  Mann  v.  Berthen  (4  M.  &  P.  215),  the  same  Court  held,  that 
the  insolvency  of  the  prochein  amy  was  a  good  ground  for  requiring  security  for  costs. 
Perhaps  no  general  rule  can  be  laid  down,''but  it  is  a  matter  for  the  disere'tion  of  the 
Court  to  be  exercised  according  to  the  circumstances  of  each  case.  In  IFatsmi  v.  Eraser 
(8  M.  &  W.  660),  Parke,  B.,  says—"  It  is  the  duty  of  the  Court,  in  its  discretion,  to 
appoint  a  proper  person  to  act  as  the  prochein  amy' of  an  infant,  when  he  requires  the 
aid  of  one."  And  the  Court  held  in  that  case,  that  an  [781]  uncertificated  bankrupt, 
being  in  a  position  in  which  he  could  acquire  no  property  for  himself,  was  not  a  proper 
person  to  sue  on  behalf  of  the  infant.  So  here,  the  prochein  amy  having  been  dis- 
charged as  an  insolvent  debtor,  there  is  a  very  remote  probability  of  his  having  any 
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funds  out  of  which  to  pay  the  costs.  The  Court  will  therefore,  it  is  hoped,  interpose, 
at  least  to  the  extent  of  requiring  some  bona  fide  endeavour  to  be  made  to  procure 
a  solvent  party  in  his  place. 

Badeley  shewed  cau.se  in  the  first  instance,  and  produced  an  affidavit  of  the 
procheiii  am}',  stating  his  belief  that,  if  he  were  not  permitted  to  prosecute  the  action, 
the  infant  would  be  wholly  without  remedy,  and  his  reputation  would  in  consequence 
be  destroyed,  as  the  deponent  knew  no  one  in  better  circumstances  than  himself  who 
could  be  asked  to  become  responsible  for  the  costs  ;  and  that  he  believed  himself  to 
be  fully  able  to  meet  the  responsibilities  which  might  be  cast  upon  him  by  the  pro- 
ceedings in  this  action.  In  the  first  place,  it  is  clearly  settled  that  the  poverty  or 
insolvency  of  a  plaintiff'  is  no  ground  for  requiring  him  to  give  security  for  costs  :  Boss 
v.  Jacques  (8  M.  &  W.  135) ;  neither  is  his  bankruptcy,  unless  where  he  is  suing  merely 
for  the  benefit  of  the  assignees:  JFraij  v.  Brown  (6  Bing.  N.  C.  271;  8  Scott,  557). 
[Parke,  B.  There  is  no  doubt  of  that ;  on  the  other  hand,  vhere  is  no  doubt  that  the 
appointment  of  the  prochein  amy  cannot  be  by  himself,  but  must  be  the  act  of  the 
Court,  exercising  its  discretion ;  and  the  question  is,  whether,  if  the  fact  had  been 
made  known  to  the  Court,  at  the  time  of  this  person's  appointment,  that  he  was  a  dis- 
charged insolvent,  all  of  whose  property  is  liable  to  be  taken  by  his  assignee.?,  they 
would  have  made  the  appointment.  Undoubtedly  there  may  be  cases  of  importance 
to  the  infant,  in  which  it  may  be  fit  that  he  should  be  allowed  to  have  [782]  his 
father  as  his  prochein  amy.]  This  is  an  action  for  a  grievous  personal  wrong,  afl'ecting 
the  chai'acter  and  prospects  in  life  of  the  infant ;  and  it  may  be  an  absolute  denial  of 
justice  to  him  if  this  application  succeed.  It  is  not  so  probable,  in  such  a  case,  that 
he  will  be  able  to  get  any  other  person  to  come  forward  as  prochein  am}'',  as  it  would 
be  an  action  on  a  contract  to  recover  money.  [Alderson,  B.  Your  affidavit  does 
not  say  he  has  applied  to  anybody.  Pollock,  C.  B.  Nor  does  it  disclose  anything 
as  to  his  condition  or  connexions.  Rolfe,  B.  For  aught  that  appears,  he  may  have 
brothers,  or  uncles,  or  friends,  who  would  be  unexceptionable.]  It  is  submitted  that  it 
was  not  necessary  to  state  any  of  those  matters.  The  case  of  Watson  v.  Fniscr  lays 
it  down  distinctly,  that  the  father  is  the  proper  and  natural  guardian  of  every  infant, 
and  as  such  ought  always,  in  the  first  instance,  to  be  appointed  to  act  as  his  prochein 
amy.  [Parke,  B.  If  you  can  make  it  out  that  the  rule  to  guide  the  discretion  of  the 
Court  is,  that  the  father  is  to  be  appointed  without  inquiry  into  his  circumstances, 
then  you  are  right  ]  Yarworih  v.  Mitchell  appears  to  go  that  length ;  and  the 
authority  of  that  case  is  not  impeached  by  Mann  v.  Berthen,  because  there  the  infant 
was  attempting  to  sue,  not  by  prochein  amy,  but  by  a  guardian,  who  was  no  relation 
to  him.  [Pollock,  C.  B.  Yarworih  v.  MitchcU  was  a  case  of  insolvency  subsequent  to 
the  appointment ;  it  is  a  different  ease  if  the  prochein  amy  has  been  improperly 
appointed  in  the  first  instance.]  The  Court,  in  their  discretion,  appear  always  to 
have  considered  that  the  father  was  the  proper  person  to  be  appointed.  If  an  action 
like  this  is  to  be  postponed  until  the  infant  comes  of  age,  the  greatest  injustice  may 
follow ;  not  only  the  witnesses  may  die,  but  his  character  may  be  ruined  in  the 
meantime. 

Pollock,  C.  B.  In  questions  of  this  kind,  the  conflict  must  always  be  between 
hardship  to  the  defendant  on  the  [783]  one  hand,  and  a  denial  of  justice  to  the 
plaintiff  on  the  other.  I  quite  go  along  with  Mr.  Badeley's  observations,  as  to  the 
injustice  which  might  arise  from  delaying  the  suit,  especially  in  a  case  like  this,  where 
the  plaintiff's  character  is  deeply  involved  ;  but  the  affidavit  of  the  father  does  not 
disclose  any  facts  from  which  the  Court  might  conclude  that  he  had  used  due  diligence 
to  procure  any  other  responsible  substitute,  but  only  states  his  belief  that  he  shall  not 
be  able  to  find  any.  Under  the  circumstances,  we  think  the  appointment  ought  to 
be  vacated,  with  liberty  to  the  plaintiff  to  apply  by  summons,  to  be  served  on  the 
defendant's  attorney,  to  substitute  another  prochein  amy,  if  a  responsible  person  can 
reasonably  be  found  ;  or  if  not,  to  re-appoint  the  father ;  for  which  purpose  this  rule 
will  be  enlarged. 

The  other  Barons  concurring. 

Rule  enlarged  accordingly. 
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Sherwin  v.  Swindall.  Exch.  of  Pleas.  May  7,  1844.— In  trespass  for  breaking 
and  entering  the  plaintifl's  house,  and  seizing  and  taking  away  his  goods,  the 
evidence  was  that  the  defendant  went  to  the  house  to  take,  under  the  proce.ss  of 
a  county  court,  certain  goods  supposed  to  be  there  ;  that,  being  refused  admittance, 
he  broke  open  the  outer  door  with  an  axe,  after  a  warning  not  to  do  so,  entered 
the  house,  and  took  away  certain  goods  of  the  plaintiff: — Held,  that  this  was  a 
case  in  which  the  judge  had  power,  under  the  stat.  3  &  4  Vict.  c.  24,  s.  2,  to 
certify  that  the  trespass  was  "  wilful  and  malicious,"  so  as  to  give  the  plaintiff  his 
full  costs,  the  damages  found  by  the  jury  being  under  40s. 

[S.  C.  1  D.  &  L.  999  ;  13  L.  J.  Ex.  237  ;  8  Jur.  580.J 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house,  breaking  the  outer 
door  thereof,  and  seizing  and  taking  away  his  goods.  Plea,  not  guilty.  At  the  trial, 
before  Parke,  B.,  it  appeared  that  the  defendant  went  to  the  plaintiff's  house  in  order 
to  take,  under  the  process  of  the  county  court,  certain  goods  which  he  supposed  to  be 
there  ;  that,  being  refused  admittance,  he  threatened  to  break  into  the  house,  and, 
notwithstanding  a  [784]  caution  from  the  plaintifl"s  son  not  to  use  any  violence,  pro- 
cured an  axe,  broke  open  the  outer-door,  and,  having  got  into  the  house,  insisted  on 
searching  a  bed-room,  in  which  he  declared  the  goods  to  be  ;  and  committed  the  other 
grievances  complained  of.  The  jury  found  a  verdict  for  the  plaintiff,  with  20s.  damages  ; 
whereupon  the  learned  Judge  certified,  under  the  stat.  3  &  4  Vict.  c.  24,  s.  2,  that 
the  trespass  was  "  wilful  and  malicious,"  in  order  to  give  the  plaintiff  his  costs ; 
intimating,  at  the  same  time,  some  doubt  whether  it  could  be  considered  to  be 
malicious,  within  the  meaning  of  that  act. 

Whateley  having  obtained  a  rule  to  shew  cause  why  the  certificate  should  not  Ije 
set  aside, 

Martin  now  shewed  cause.  This  question  turns  on  the  construction  to  be  put  upon 
the  recent  statute,  3  &  4  Vict.  c.  24,  the  second  section  of  which  gives  the  Judge  power, 
on  the  trial  of  an  action  of  trespass,  to  certify  that  the  trespass  was  "  wilful  and 
malicious,"  and  thereby  to  prevent  the  operation  of  the  enacting  part  of  that  clause, 
which  deprives  plaintiffs  in  trespass  of  their  costs  if  the  damages  recovered  are  less 
than  40s.  The  words  "  wilful  and  malicious,"  in  this  statute,  ought  to  receive  the 
same  construction  which  has  been  put  upon  them,  as  used  in  the  stat.  8  &  9  Will.  3, 
c.  11,  s.  4;  which,  "for  the  preventing  of  wilful  and  malicious  trespasses,"  enacted, 
that,  in  all  actions  of  trespa.ss  commenced  after  the  2.5th  March,  1697,  in  any  of  the 
Courts  at  Westminster,  "wherein  at  the  trial  of  the  cause,  it  shall  appear  and  be  certified 
by  the  Judge,  under  his  hand,  upon  the  back  of  the  record,  that  the  trespass  upon 
which  any  defendant  shall  be  found  guilty  was  wilful  and  malicious,  the  plaintiff  shall 
recover,  not  only  his  damages,  but  full  costs  of  suit,  any  former  law  to  the  contrary 
notwithstanding."  On  the  construction  of  this  statute,  it  has  been  held,  that  a  trespass 
after  notice  is  a  wilful  and  malicious  trespass,  in  respect  of  which  the  Judge  ought 
[785]  to  certify:  Reynolds  v.  Edivanh  (6  T.  R.  11).  [Parke,  B.  I  thought  at  the 
trial,  that  I  ought  to  put  upon  the  late  act  the  same  construction  as  upon  the  statute 
of  William  III. ;  Init  I  had  not  then  looked  at  the  third  section,  which  throws  some 
doubt  upon  it.  I  certainly  did  not  think  there  appeared  to  be  any  personal  malice  or 
ill-will  on  the  part  of  the  defendant ;  it  was  only  a  violent  and  unauthorized  act.] 
The  third  section  provides,  that  nothing  in  the  act  contained  shall  be  construed  to 
deprive  the  plaintiff' of  costs  in  any  action  for  a  trespass  to  land,  &c.,  "in  respect  of 
which  notice  not  to  trespass  therein  shall  have  been  previously  served  by  or  on  behalf 
of  the  owner  or  occupier  of  the  land  trespassed  over,  upon,  or  left  at  the  last  reputed 
or  known  place  of  abode  of,  the  defendant  in  such  action."  That  section,  however, 
may  have  an  independent  operation  given  to  it :  viz.,  that,  in  the  case  of  a  trespass 
after  the  service  of  such  written  notice  as  is  mentioned  therein,  the  Judge  shall  certify 
for  costs ;  whereas,  under  the  second  section,  he  has  a  discretion.  But  a  "  wilful  and 
malicious  "  act,  according  to  the  legal  acceptation  of  the  terms,  means  no  more  than 
a  wrongful  act  intentionally  committed,  without  lawful  excuse :  2  Stark.  Evid.  673. 
In  Bromage  v.  Prosser  (4  B.  &  C.  247  ;  6  D.  ife  R.  296),  Bayley,  J.,  defines  the  legal 
meaning  of  the  word  malice.  He  says  :  "  If  I  give  a  perfect  stranger  a  blow  likely  to 
produce  death,  I  do  it  of  malice,  because  I  do  it  intentionally,  and  without  just  cause 
or  excuse.     If  I  maim  cattle,  without  knowing  whose  they  are ;  if  I  poison  a  fishery. 
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without  knowing  the  owner  ;  I  do  it  of  malice,  becanse  it  is  a  wrongful  act,  and  done 
intentionally.  If  I  am  arraigned  of  felony,  and  wilfully  stand  mute,  I  am  said  to  do 
it  of  malice,  because  it  is  intentional,  and  without  just  cause  or  excuse ;  and  if  I 
traduce  a  man,  whether  I  know  him  or  not,  and  whether  I  intend  to  do  him  an  injury 
or  not,  I  apprehend  the  law  considers  it  as  done  [786]  of  malice,  because  it  is  wrong- 
ful and  intentional."  [Parke,  B.  In  Foster  v.  Fointcr  (8  M.  &  W.  395),  this  Court 
held  that,  in  the  case  of  a  libel,  the  word  "malicious,"  in  the  statute,  had  reference  to 
personal  malice  or  ill-will.]  In  "Woodfall's  Landlord  and  Tenant  (Harrison's  edit, 
p.  723),  an  Anonymous  case  is  cited  which  much  resembled  the  present.  It  was  an 
action  of  trespass  by  a  pauper  against  the  overseers  of  the  poor,  for  entering  his  house 
and  taking  away  his  bed.  It  was  proved,  that,  on  the  defendants  entering  the  house, 
the  plaintiff"  desired  them  to  go  away,  notwithstanding  which  they  persevered  in 
accomplishing  their  purpose  :  Heath,  J.,  ruled,  that  this  was  a  wilful  and  malicious 
trespass  withni  the  8  &  9  Will.  3,  c.  11,  s.  4,  and  certified  accordingly.  [Parke,  B. 
All  the  difficulty  arises  from  the  third  section.  According  to  the  strict  construction 
of  that  section,  there  must  be  .some  reason  assigned  on  the  record,  in  order  to  tax  the 
plaintiff  his  costs.  There  must,  therefore,  be  a  suggestion  on  the  record  of  the  notice 
in  writing;  which,  according  to  the  recent  decision  of  this  Court  {JFatson  v.  Quilter, 
11  M.  &  W.  760),  would  be  traversable,  and  might  be  tried  at  the  next  assizes  :  unless 
the  section  is  to  be  construed  as  making  it  imperative  on  the  judge  to  certify  in  that 
case,  while  it  is  discretionaiy  in  others.]  The  second  section  having  vested  the  dis- 
cretion generally  in  the  judge,  the  legislature  has,  by  the  third  section,  provided  for 
a  particular  case  of  a  wilful  and  malicious  act,  in  which  the  judge  shall  have  no  dis- 
cretion, but  the  plaintiff  shall  have  his  costs  at  all  events  :  but  this  does  not  aft'ect  the 
legal  construction  of  the  previous  section,  which  ought  to  be  the  same  as  has  been  put 
upon  the  statute  of  William  III. 

Whateley  and  Flood,  in  support  of  the  rule.  No  doubt  there  are  two  kinds  of 
malice— malice  in  law,  and  malice  in  fact;  the  former  being,  as  has  been  said  on  the 
other  side,  [787]  where  a  wrongful  act  is  done  without  lawful  excuse.  But  it  is 
submitted,  that  the  statute  of  Victoria  gives  the  power  of  certifying  only  in  the  ease 
of  malice  in  fact— of  personal  ill-will  to  the  plaintiff.  There  are  no  early  decisions  on 
the  8  &  9  Will.  3,  c.  11 ;  all  the  previous  cases  are  cited  in  Good  v.  JFatkins  (3  East, 
495),  and  it  seems  that  the  judges  considered  themselves  bound  by  the  authorities  to 
certify  where  the  trespass  was  committed  after  notice.  But  the  decisions  on  this 
subject  before  the  statute  of  Victoria  are  inapplicable.  It  is  clear  that  the  framer  of 
the  3rd  section  of  that  act  thought  that  the  word  "  malicious,"  in  the  ind  section, 
meant  malicious  in  the  ordinary  sense,  and  therefore  provided  for  a  particular  case  of 
mere  wilful  trespass.  [Pollock,  C.  B.  It  seems  to  me,  that  the  object  of  that  section 
was  merely  to  intimate  that  the  legislature  did  not  mean  to  interfere  with  the  statute 
of  William  III.,  or,  at  least,  with  the  construction  which  had  been  put  upon  it.] 
Foster  v.  Pointer  is  a  direct  authority  in  favour  of  the  construction  now  contended  for. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  I  con- 
sider that  the  strict  point  which  is  to  be  determined,  on  the  report  of  my  Brother 
Parke,  is  whether,  where  there  is  notice  not  to  do  an  act  of  trespass,  and  it  is  done  in 
spite  of  that  notice,  the  judge  has  power  to  certify,  under  the  stat.  3  and  4  Vict, 
c.  24,  s.  2,  that  the  trespass  was  wilful  and  malicious.  I  consider  that  the  judge  had 
such  power,  under  the  stat.  8  and  9  Will.  3,  c.  11  ;  but  I  cannot  help  making  a 
remark  on  the  line  of  argument  which  has  been  adopted.  The  case  of  Foster  v. 
Pointer  has  been  pressed  as  an  authority  for  excluding  the  power  to  certify,  unless 
there  was  personal  malice.  I  cannot  go  along  with  that  view  of  the  case.  Malice 
is  of  two  kinds — malice  in  law,  and  malice  in  fact.  But  malice  in  fact  [788]  is  also 
of  two  kinds:  namely,  personal  malice  against  the  individual;  and  that  sort  of 
general  disregard  of  the  right  consideration  due  to  all  mankind,  which  may  not 
be  personally  directed  against  any  one,  but  yet  may  well  be  called  malice  in  fact. 
Fusttr  v.  Pointer  was  the  case  of  a  libel,  in  which  there  must  always  be  malice  in  law  ; 
and  if  there  were  malice  in  fact  at  all,  it  could  only  be  malice  against  the  individual. 
But,  in  a  ease  like  the  present,  it  appears  to  me  that,  without  personal  malice,  the 
act  may  be  so  violent  and  outrageous  as  to  be  considered  wilful  and  malicious,  so 
as  to  enable  the  judge  to  certify  under  the  statute  of  Victoria.  I  must  protest 
against  construing  an  act  of  Parliament,  which  has  a  plain  and  definite  object,  with 
reference  to  a  clause  put  in  at  the  end  of  it  for  a  particular  purpose.     The  object 
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of  this  ;ict  is  plain  ;  it  is  plainly  pointed  out  by  the  preamble  ;  and  I  think  it  clear 
that  the  third  section  was  introduced  only  to  prevent  its  being  supposed  that  the 
statute  interfered  with  that  of  William  III.  I  have  made  these  observations  in 
order  that  it  may  not  be  imagined  that  I  accede  to  the  argument  used  at  the  bar  : 
but,  on  the  narrow  ground  that  in  this  case  notice  was  given,  and  that  the  judge, 
therefore,  could  deal  with  it  under  the  statute  of  William  III.,  I  think  this  rule 
ought  to  be  discharged. 

Parkk,  B.  I  am  of  the  same  opinion.  At  the  trial,  the  point  I  intended  to 
reserve  was  this :— I  thought  the  act  done  by  the  defendant  was  not  malicious  in  the 
ordinary  sense  of  the  word ;  that  is,  that  there  was  no  personal  malice  ;  but  I 
thought  it  was  "  wilful  and  malicious,"  according  to  the  construction  put  upon  the 
statute  of  William  III.,  as  being  a  trespass  committed  after  notice  ;  and  I  meant  to 
give  the  certificate  on  that  ground,  if  I  had  power  to  do  so,  under  the  statute  of 
William  III.  and  that  of  Victoria  taken  together.  That,  therefore,  is  the  question 
for  the  Court  now  to  determine ;  and  I  am  of  opinion  [789]  that,  on  the  true  con- 
struction of  those  acts  taken  together,  I  bad  such  power.  There  would  be  no  question 
at  all  upon  the  matter,  but  for  the  3rd  section  of  the  stat.  of  Victoria.  The  preamble 
of  that  act  does  not  recite  the  statute  of  William  III.,  but  only  the  statutes  of 
43  Elizabeth  and  22  &  23  Car.  2,  which  are  in  part  repealed.  Then  comes  this 
enactment,  in  sect.  2  : — "that,  if  the  plaintiff  in  any  action  of  trespass  or  trespass  on 
the  case,  brought  or  to  be  brought  in  any  of  her  Majesty's  Courts  at  Westminster, 
&c.,  shall  recover  by  the  verdict  of  a  jury  less  damages  than  40s.,  such  plaintiff  shall 
not  be  entitled  to  recover  or  obtain  from  the  defendant,  in  respect  of  such  verdict,  any 
costs  whatever,  whether  it  shall  be  given  on  any  issue  or  issues  tried,  or  judgment  shall 
have  passed  by  default,  unless  the  judge  or  presiding  officer  before  whom  such  verdict 
shall  be  obtained  shall  immediately  afterwards  certify  on  the  back  of  the  record  &c., 
that  the  action  was  really  brought  to  try  a  right,  besides  the  mei'e  right  to  recover 
damages  for  the  trespass  or  grievance  for  which  the  action  shall  have  been  brought, 
or  that  the  trespa.ss  or  grievance  in  respect  of  which  the  action  was  brought  was 
wilful  and  malicious."  Coupling  these  words  with  the  provision  of  the  8  &  9  Will.  3, 
c.  11,  s.  4,  the  only  alterations  made  are,  that  the  certificate  must  be  given  immedi- 
ately, and  that  the  plaintiff'  is  totally  deprived  of  costs,  instead  of  obtaining,  as  under 
the  statute  of  William  III.,  no  more  costs  than  damages.  These  are  the  only  altera- 
tions made  by  necessary  implication  in  the  statute  of  William  III. ;  so  far,  therefore, 
the  judge  had  clearly  power  to  certify,  if  the  trespass  were  committed  after  notice, 
according  to  the  construction  put  upon  the  8  &  9  Will.  3.  It  is  clear  from  the  cases, 
that  originally  the  judges  considered  themselves  absolutely  bound  to  certify  in  all 
cases  where  the  trespass  was  after  notice ;  but  the  true  construction  of  the  statute  is 
that  which  is  stated  by  the  judges  in  the  case  of  Good  v.  JFatkins,  and  which  is  now  put 
upon  it :  namely,  that  the  [790]  judge  has  a  discretion  in  the  matter,  although  that 
discretion  will  generally  be  exercised  in  favour  of  the  plaintiff',  where  notice  has  been 
given.  We  are  now  to  consider  what  is  the  effect  of  the  3rd  section  of  the  statute 
of  Victoria.  Very  probably  the  object  of  the  framer  of  that  clause  was  that  which 
has  been  stated  by  my  Lord  :  namely,  to  prevent  the  4th  section  of  the  8  &  9 
Will.  3,  c.  11,  from  being  inoperative.  But,  if  so,  the  clause  is  not  happily  expressed  ; 
for  it  applies  only  to  one  case  provided  for  by  the  statute  of  William  III.  :  namely, 
that  of  a  written  notice  served  upon  or  left  at  the  last  reputed  or  known  place 
of  abode  of  the  defendant,  leaving  unaft'ected  the  case  of  a  verbal  notice,  or  of  a 
notice  posted  up  upon  the  land.  There  is  some  difficulty  in  putting  a  construction 
upon  this  section.  One  interpretation  of  it  may  be,  that,  wherever  a  notice  in 
writing  has  been  given,  the  plaintiff"  shall  be  entitled  to  full  costs  without  any 
certificate,  although  the  amount  of  damages  be  less  than  40s.  ;  but,  if  so,  unless  the 
fact  of  the  notice  appeared  on  the  face  of  the  declaration,  it  would  seem  that  there 
must  be  a  suggestion  on  the  record  for  that  purpose,  which,  according  to  the 
recent  decision  of  this  Court,  the  defendant  would  be  at  liberty  to  traverse.  Or 
the  meaning  may  be,  that  it  shall  be  imperative  ou  the  judge  to  certify  where 
a  written  notice  has  been  given,  whereas  in  other  cases  it  is  discretionary. 
Probably,  in  order  to  avoid  the  inconvenience  of  the  former  decisions,  the  latter 
is  the  true  construction  ;  but,  without  deciding  that  point,  it  is  enough  to  say,  that 
the  statute  of  Victoria  leaves  the  statute  of  William  III.  wholly  untouched,  except  in  the 
particular  case  mentioned  in  the  3rd  section,  i.e.,  of  a  trespass  committed  after  a  written 
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notice  ;  and,  therefore,  that  I  was  fully  authorized,  by  the  statute  of  William  III.  and 
that  of  Victoria  taken  together,  to  grant  this  certiKcate.  With  respect  to  the  case  of 
Foster  V.  Pointer,  the  distinction  pointed  out  by  my  Lord  between  that  case  and  the 
present  is  perfectly  satisfactory  ;  that  [791]  being  a  case  in  which  tlie  act  is,  in  law, 
always  malicious,  and  therefore  the  words  of  the  statute  can  only  apply  to  personal 
malice  against  the  individual. 

Alder.son,  B.  I  am  of  the  same  opinion.  The  second  section  of  the  3  &  4  Vict, 
deprives  the  plaintiff  of  costs,  where  the  damages  recovered  are  under  40s.,  unless  the 
judge  shall  certify  that  the  trespass  or  grievance  was  wilful  and  malicious.  That 
section  is  applicable  to  two  kinds  of  trespass  :  viz.,  ti'espass  vi  et  armis,  and  trespass 
on  the  case.  Now,  with  respect  to  the  former,  the  statute  of  William  III.,  and  the 
decisions  upon  it,  have  established  that  that  is  to  be  considered  a  wilful  and  malicious 
trespass,  which  is  committed  without  authority,  and  after  notice.  But  with  respect 
to  grievances  which  are  the  subject  of  actions  on  the  case,  there  has  been  no  series  of 
decisions  ;  and  the  case  of  Foster  v.  Pointer  seems  to  confine  the  meaning  of  the  term 
"  malicious,"  in  such  cases,  to  something  of  a  personal  object.  I  do  not  see  why  the 
two  constructions  may  not  well  stand  together.  In  the  case  of  a  libel,  it  would  be 
absurd  to  say  that  the  term  "  malicious  "  should  be  construed  in  the  same  way  as  in 
the  case  of  a  trespass.  A  libel  is  not  published  after  notice ;  in  that  case,  therefore, 
the  certificate  must  depend  upon  the  exi.stence  of  something  more  than  mere  malice 
in  law,  which  is  always  implied  in  the  case  of  libel ;  the  judge  must  be  satisfied  that 
something  more  appears,  beyond  the  mei'e  commission  of  a  wrongful  act  done  without 
lawful  excuse.  That  is  all  that  was  meant  to  be  decided  in  the  case  of  Foster  v. 
Pointer,  and  I  adhere  to  that  decision,  and  to  the  reasons  given  for  it. 

KoLFE,  B.  I  am  of  the  same  opinion  ;  and  the  only  observation  I  will  add  is  this ; 
that,  unless  this  be  a  case  wherein  the  judge  may  certify,  this  follows,  that  although 
a  party,  without  authority,  and  after  notice,  has  come  and  committed  a  wilful  injury 
to  another  to  the  amount  of  39s.,  [792]  the  latter  will  be  substantially  without 
remedy.  The  case  of  Foster  v.  Pointer  was  decided  with  reference  to  the  argument 
which  was  there  used  at  the  bar,  that  the  judge  had  no  power  to  certify  where  malice 
appeared  on  the  face  of  the  record,  as  it  must  do  in  the  case  of  libel ;  to  which  the 
Court  said,  that,  in  such  a  case,  the  word  "  malicious  "  must,  therefore,  mean  something 
more  than  that. 

Eule  discharged. 

Nicholas  Perry  and  Susannah,  his  Wife  v.  Kichard  Mitchell,  Administrator 
of  John  Mitchell,  Deceased.  Exch.  of  Pleas.  May  2,  1844. — By  submission, 
between  the  plaintiff  and  other  persons  (who  were  next  of  kin,  and  entitled  to 
distributive  shares  of  an  intestate's  estate)  and  the  defendant,  the  administrator 
and  also  one  of  the  next  of  kin,  reciting,  (inter  alia),  that  the  estate  of  the  deceased 
consisted  of  debts  due  to  him  at  his  death,  farm-stock,  cattle,  corn,  corn  in  the 
grouiid,  implements  of  husbandry,  household  goods,  and  furniture,  and  other 
effects,  and  that  differences  had  arisen  as  to  their  value,  which  the  parties  had 
agreed  to  refer  to  arbitration  ;  the  said  parties  agreed  that  all  and  every  claim, 
demand,  controversy,  ditt'erence,  and  dispute  between  the  several  parties  thereto, 
concerning  the  matters  and  things  before  mentioned,  or  in  relation  thereto,  should 
be  paid,  settled,  and  adjusted  according  to  the  arbitrament  of  two  persons  named. 
By  the  award,  after  reciting  the  submission,  the  arbitrators  found  and  awarded 
that  the  defendant,  as  administrator,  at  the  date  of  the  submission,  had  monies, 
farm-stock,  cattle,  corn,  corn  in  the  ground,  implements  of  husbandry,  household 
goods,  and  furniture  of  the  intestate  in  his  hands  to  be  administered,  to  the  value 
of  £929,  independently  of  any  debts  owing  to  the  intestate  ;  that  the  defendant 
should  retain  £140,  found  to  be  owing  to  him  from  some  of  the  parties,  and  £()5 
to  pay  the  rent  and  taxes  of  certain  tenements  which  were  in  the  intestate's 
occupation  at  his  death  ;  that  he  should  be  entitled  to  set  off  £15,  due  to  him 
from  the  plaintiff,  against  his  distributive  share;  and  that  he  should,  at  a  certain 
time  and  place,  pay  the  plaintift'  and  the  other  parties  their  several  distributive 
shares  of  the  intestate's  estate,  first  retaining  his  own  share  and  the  above-men- 
tioned sums  of  money  ;  and  that  they  should,  if  required,  execute  releases  to  the 
defendant : — Held,  in    an    action  on  this  award,  that  it  was  sufficiently  final, 


1420  PERRY   U.MITCHELL  12M.  &W.793. 

although  it  did  not  expressly  award  as  to  any  "other  effects"  than  those 
specifically  mentioned  in  it,  nor  as  to  the  amount  of  the  debts  due  to  the  estate, 
nor  as  to  the  amount  of  the  distributive  shares  payable  to  the  plaintiff'  and  the 
other  paities  to  the  submission  : — it  not  being  shewn  by  plea  that  there  were 
other  effects,  and  that  the  amounts  of  the  debts  or  distributive  shares  were 
matters  in  difference. 

[S.  C.  U  L.  J.  Ex.  88.] 

Debt.  The  declaration  stated,  (in  substance),  that  the  plaintiff  Susannah  Peiry 
was  one  of  the  next  of  kin  of  John  Mitchell,  deceased,  who  died  intestate,  and  the 
plaintiff  Nicholas  was  entitled  to  a  portion  of  the  effects  of  the  said  John  Mitchell,  in 
ri^'ht  of  his  said  wife;  that  differences  and  disputes  had  arisen  between  the  plaintiffs, 
and  divers  other  persons,  and  the  defendant,  as  to  the  amount  and  value  of  the  estate 
and  effects  of  the  said  John  Mitchell,  [793]  which  had  come  to  the  hands  of  the 
defendant  as  administrator  thereof;  and,  in  order  to  prevent  litigation,  the  plaintiff, 
the  defendant,  and  the  said  other  persons,  by  a  certain  agreement  in  writing,  made 
between  the  defendant,  therein  described  as  one  of  the  next  of  kin  and  administrator 
of  the  goods  &c.  of  John  Mitchell,  deceased,  of  the  first  part ;  Nicholas  Perry  and 
Susannah  his  wife,  of  the  second  part ;  J.  Glanville,  of  the  third  part ;  T.  R.,  I.  B., 
&c.,  of  the  fourth  part ;  it  was  mutually  agreed,  that  every  claim,  demand,  controversy, 
question,  difference,  and  dispute  which  had  arisen,  or  should  thereafter  arise,  between 
the  several  parties  thereto  respectively,  touching  or  concerning  (amongst  other  things) 
the  matters  and  things  in  relation  to  their  said  several  shares,  claims,  or  demands,  in, 
to,  upon,  or  out  of  the  estate  and  effects  of  the  said  John  Mitchell,  deceased,  should 
be  paid,  settled,  and  adjusted  in  every  respect  according  to  the  award  of  G.  L.  and 
I.  P.  The  declaration  then  alleged,  that  the  arbitrators  made  their  award  of  and 
concerning  the  premises  so  referred  to  them,  and  thereby  awarded,  that  the  plaintiff 
Nicholas  was  indebted  to  John  Mitchell,  at  the  time  of  his  death,  in  the  sum  of  £15  ; 
and  further  found  and  awarded,  that  the  defendant,  as  such  administrator,  at  the  day 
of  the  date  of  the  said  agreement,  had  monies,  farm-stock,  cattle,  corn,  corn  in  the 
ground,  implements  of  husbandry,  household  goods  and  furniture,  which  were  of  John 
Mitchell  at  the  time  of  his  death,  in  his  hands  to  be  administered,  to  the  value  of 
9291.  6s.  9d.,  independently  of  any  debt  or  debts  which  might  have  been  due  or  owing 
to  the  said  John  Mitchell  at  the  time  of  his  death ;  and  the  said  arbitrators  further 
awarded,  that  the  defendant,  as  such  administrator,  should  be  entitled  to  set  off  the 
said  sum  of  £15  against  the  distributive  share  of  the  effects  of  John  Mitchell,  to  which 
the  plaintiff  Nicholas  was  entitled  in  right  of  his  wife  ;  and  they  further  awarded, 
that  the  defendants  should  pay  to  the  plaintiffs  their  distributive  shares  [794]  of  the 
.said  monies,  &c.,  and  that,  upon  paj'ment  thereof,  the  plaintiffs  should  give  the 
defendant  a  general  release.  The  declaration  then  averred,  that  the  distributive  share 
to  which  the  plaintiff  Nicholas  was  entitled  in  right  of  his  wife  amounted  to  the  sum 
of  £j  1 00,  and  assigned  as  a  breach  the  non-payment  of  that  sum. 

The  plea  set  out  the  submission  and  award  in  htec  verba,  concluding  with  a 
verification.  The  submission  recited,  (amongst  other  things),  that  some  of  the  parties 
were  brothers  and  sisters,  and  the  others  were  nephews  and  nieces,  of  the  deceased  ; 
that  the  estate  and  effects  of  the  deceased  consisted  of  debts  due  and  owing  to  him 
at  the  time  of  his  death,  farm-stock,  cattle,  corn,  corn  in  the  ground,  implements  of 
husbandry,  house-goods  and  furniture,  and  other  effects  ;  that  differences  of  opinion  had 
arisen  between  the  defendant  and  the  several  parties  thereto  of  the  fourth  part,  as  to 
the  value  of  the  said  farm-hold  stock,  cattle,  corn,  &c.,  which  had  come  to  the  hands  of  tlie 
defendant  as  administrator,  and  that  the  parties  of  the  second,  third,  and  fourth  parts 
had  mutually  agreed  to  submit  all  matters  in  dispute,  in  any  manner  relating  to  the 
premises,  to  arbitration.  It  then  witnessed,  that  the  defendant  and  the  said  other 
parties  agreed  with  each  other  "  that  no  proceedings  at  law  or  in  equity  should  be 
commenced  or  prosecuted,  but  that  all  and  every  claim,  demand,  controversy,  question, 
difference,  and  dispute  which  had  arisen,  or  should  thereafter  arise,  between  the 
several  parties  thereto,  respecting,  touching,  or  concerning  the  matters  and  things 
thereinbefore  mentioned,  or  in  relation  thereto,"  should  be  paid,  settled,  and  adjusted 
according  to  the  arbitrament  of  two  arbitrators  named.  The  award  which  was  made 
"  touching  and  concerning  the  matters  in  difference  to  the  arbitrators  referred  as 
aforesaid "  recited  the  submission,  and,  after  awarding  respecting  certain  debts,  and 
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that  the  plaintiff  Nicholas  was  indebted  to  the  deeeascd  in  the  sum  of  £15,  proocodod 
thus: — "And  we  [795]  do  tind,  award,  and  determine,  that  the  said  Richard  Mitchell, 
as  such  administrator  to  the  estate  and  effects  of  the  said  John  Mitchell,  deceased,  at 
the  date  of  the  said  recited  agreement,  had  monies,  fai-m-stock,  cattle,  corn,  corn  in 
the  ground,  implements  of  husbandry,  honsehold  goods  and  fui'niture,  which  wore  of 
the  said  John  Mitchell,  at  the  time  of  his  death,  in  his  hands  to  bo  administered,  to 
the  value  of  9291.  6s.  9d.,  independently  of  any  debt  or  debts  which  might  have  been 
due  and  owing  to  the  said  John  Mitchell  from  any  person  or  persons  whomsoever. 
And  we  do  order,  award,  and  determine,  that  the  said  Richard  Mitchell  shall  be 
entitled  to  retain,  out  of  his  said  assets  now  in  his  hands,  the  said  sum  of  £140,  which 
we  find  to  be  owing  to  him  as  aforesaid  ;  and  also  the  sum  of  £(i.5,  for  the  purpose 
of  paying  and  discharging  the  rent,  rates,  tithes,  and  taxes,  of  all  those  tenements 
called  Mitchell's  Cookworthy,  and  Reath's  Cookworthy,  situate  in  the  parish  of  Milton 
aforesaid,  which  were  in  the  occupation  of  the  .said  John  Mitchell  at  the  time  of  his 
decease.  And  we  award,  order,  and  determine,  that  the  said  Richard  Mitchell,  as 
such  administrator  as  afore.said,  shall  be  entitled  to  set  off  the  sum  of  £1-5,  which  we 
find  to  be  owing  from  Nicholas  Perry,  against  the  distributive  share  to  which  he  is 
entitled,  in  right  of  his  wife,  of  the  efiects  of  J.  Mitchell.  And  we  do  further  order, 
award,  and  determine,  that  the  said  Richard  Mitchell  shall  and  do,  on  the  .3rd  day 
of  December  next,  at  the  office  of  Messrs.  Robins  &  Sons,  solicitors,  Tavistock,  between 
the  hours  of  ten  and  eleven  of  the  clock  in  the  forenoon,  pay  to  the  said  Nicholas 
Perry,  Sa.sannah  his  wife,  J.  Glanvillo,  &c.,  (naming  the  several  parties),  their  several 
disti'ibutive  shares  of  the  clear  residue  of  the  personal  estate  and  eft'eots  of  the  .said 
John  Mitchell,  deceased,  first  retaining  unto  himself,  the  said  Richard  Mitchell,  his 
own  distributive  share  of  the  clear  residue  of  the  personal  estate  and  eft'ects  of  the 
said  John  Mitchell,  deceased,  left  after  the  full  payment  of  all  the  just  and  [796] 
lawful  debts  of  the  said  John  Mitchell,  deceased,  and  of  the  several  sums  hereby 
ordered  by  us  to  be  paid  ;  and,  at  the  same  time  and  place,  hand  over  and  deliver 
to  the  said  Nicholas  Perry  the  several  deeds  and  papers,  now  in  the  custody  of  the 
said  Richard  Mitchell,  relating  to  the  title  of  the  said  Nicholas  Periy  to  certain 
premises  in  the  said  parish  of  Milton,  and  which  were  lodged  with  the  said  John 
Mitchell,  deceased,  as  a  security  for  the  payment  of  a  certain  sum  of  money.  And  we 
do  further  order,  award,  and  direct,  that,  upon  payment  of  the  said  several  sums,  the 
several  and  respective  persons  to  whom  the  same  shall  be  paid,  shall  and  do,  if  there- 
unto required,  execute  at  their,  his,  or  her  own  costs  and  charges,  unto  the  said 
Richard  Mitchell,  a  general  release  of  all  claims  and  demands  at  law  and  equity  upon 
or  in  respect  of  the  personal  estate  of  the  said  John  Mitchell,  deceased." 

Special  demurrer,  assigning  for  cause,  that  the  plea  neither  confesses  and  avoids, 
nor  denies  the  matter  alleged  in  the  declaration. 

The  case  was  argued  in  Hilary  Term,  (January  22),  by 

Hugh  Hill,  in  support  of  the  demurrer.  [He  argued  in  the  first  place,  that  the 
plea  was  bad  in  form,  and  that  it  ought  to  have  concluded  with  a  special  traverse  of 
the  making  and  publication  of  the  award ;  and  cited  Gishorne  v.  Uart  (5  M.  &  W.  58), 
and  Muntz  v.  Foster  (7  Scott,  N.  E.  471):  but,  in  the  course  of  the  argument,  this 
objection  was  waived.] 

Secondly,  the  award,  and  the  declaration  founded  on  it,  are  good.  The  award 
recites  the  submission,  and  purports  to  be  made  "  of  and  concerning  the  premises ; " 
and  the  submission  shews  that  the  subject-matter  of  dispute  between  the  parties  was 
"the  value  of  the  farm-stock,  cattle,  corn,  corn  in  the  ground,  implements  of  husbandry, 
household  goods  and  furniture,  and  other  effects,  of  John  [797]  Mitchell  deceased, 
which  had  come  to  the  hands  of  the  defendant  as  administrator."  Then  the  arbitrator, 
by  his  award,  finds  the  value  of  such  farm-stock  and  efiects,  and  directs  that  the 
defendant,  at  a  certain  place  and  time,  shall  pay  to  the  several  parties  entitled  their 
several  distributive  shares  thereof.  That  is  a  sufficient  adjudication  upon  the  matters 
in  difl'erence.  Where  a  submission  was  of  all  matters  in  difference,  an  award  of  a 
certain  sum  to  be  paid  by  the  defendant  to  the  plaintifts  on  their  banking  account, 
and  for  which  sum  the  plaintiffs  were  to  give  the  defendant  a  release,  has  been  hold 
sufficient :  Ingram  v.  Milnes  (8  East,  44.5).  [Parke,  B.  The  objection  is,  that  the 
award  ought  to  have  directed  how  much  was  to  be  distributed  to  each  of  the  parties.] 
The  law  will  supply  that ;  the  Statute  of  Distributions  will  point  out  the  share  each 
is  to  receive.     It  does  not  appear  that  there  was  any  dispute  as  to  the  amount  of  the 
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distributive  shares  ;  if  there  was,  that  should  have  been  shewn  by  plea.  If  the  award 
be  certain  on  the  face  of  it,  uncertainty  will  not  be  assumed  against  it :  Cargey  v. 
Aitcheson  (2  B.  &  Cr.  170;  S.  C.  2  Bing.  199).  [Alderson,  B.  In  that  case  "there 
was  an  award  of  a  sum  certain.]  Where,  upon  a  submission  concerning  all  contro- 
versies relating  to  a  certain  voyage,  the  award  directed  that  one  of  the  parties  should 
pay  his  share  of  the  expenses  of  the  voyage,  and  allow  in  account  his  proportion  of 
the  loss  which  should  happen  to  the  ship  during  the  voyage,  this  award  was  held 
good,  on  the  ground  that  those  expenses  and  repairs  might  be  reduced  to  a  certainty  : 
Koll.  Abr.,  Arbitrement  (H.  14).  [Alderson,  B.  Could  an  action  be  maintained  on 
such  an  award  as  that?]  It  is  apprehended  that  it  could.  If  the  declaration  alleged 
that  the  total  amount  of  loss  was  so  much,  and  the  total  amount  of  expenses  so  much, 
that  would  be  sufficient,  unless  it  were  shewn  by  plea  that  theie  were  controversies 
as  [798]  to  those  amounts.  An  award,  that  two  persons  should  pay  a  debt  in  pro- 
portion to  the  shares  they  held  in  a  certain  ship,  (the  rates  of  their  shares  not  being  a 
subject  of  dispute),  was  held  sufficiently  certain :  JFohknberg  v.  Lageman  (6  Taunt.  2.55). 

Dickinson,  contra.  There  is  an  obvious  distinction  between  this  case  and  that 
cited  from  Roll.  Abr.  There  the  disputes  were  between  the  plaintiff  and  defendant 
only ;  here  the  interests  of  various  third  parties  are  concerned.  This  award  is 
uncertain,  in  the  first  place,  for  the  insufficiency  of  the  adjudication  as  to  the  effects, 
the  subject  of  the  submission.  It  appears  from  the  recital,  that  there  were  "  other 
effects,"  the  value  of  which  the  arbitrator  has  not  determined.  The  term  "  other 
effects"  must  import  effects  ejusdem  generis:  Clark  v.  Gaskarth  (8  Taunt.  4-31). 
Monies  are  not  effects  within  the  statute  11  (jeo.  2,  c.  19,  as  not  being  goods  ejusdem 
generis,  in  respect  of  which  a  money  value  can  be  determined.  It  appears  that  there 
were  two  leasehold  tenements  of  the  intestate,  which  might  as  well  be  comprised 
under  the  term  "  effects "  as  money.  A  leasehold  above  the  value  of  51.  would  be 
bona  notabilia,  to  be  administered.  The  award,  therefore,  does  not  shew  on  the  face 
of  it  that  the  arbitrator  has  found  the  value  of  all  the  personal  estate  and  efl'ects  which 
had  come  to  the  hands  of  the  defendant  as  administrator.  Again,  according  to  the 
submission,  the  arbitrator  was  to  find  the  value  of  the  estate  which  had  come  to  the 
hands  of  the  defendant  as  administrator ;  whereas  the  award  only  finds  the  value  of 
what  he  had  in  his  hands.  [Parke,  B.  "  To  be  administered  : "  therefoi-e  anything 
which  he  had  improperly  disposed  of  would  be  included.  The  award  follows  the 
usual  form  of  a  plea  of  plene  admiuistravit.  Another  objection  is,  that  it  appears 
that  [799]  certain  debts  were  owing  to  the  intestate,  but  the  arbitrator  has  omitted 
to  find  their  amount.  The  award  is  bad,  also,  on  the  ground  that  it  does  not  state 
the  amount  of  the  distributive  shares  of  each  of  the  next  of  kin.  The  cause  of  action 
arises  upon  an  award  in  respect  of  a  matter  in  difference  as  to  the  distributive  shares, 
and  that  matter  has  not  been  finally  or  certainly  determined. 

Hugh  Hill,  in  reply.  The  controversy  may  have  been  merely  as  to  the  time  in 
which  the  defendant  should  pay  the  distributive  shares,  and  not  at  all  as  to  their 
amount;  and  the  rule  of  law  is  applicable,  that  no  intendment  .shall  be  made  against 
an  award,  where  its  validity  or  invalidity  could  be  put  beyond  doubt  by  an  allegation 
of  the  other  party. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  question  in  this  case  arose  upon  a  special  demurrer  to  a  plea,  and 
was  argued  during  the  last  term.  The  declaration  was  in  assumpsit  on  an  award,  by 
which  the  defendant,  the  administrator  of  one  John  Mitchell,  deceased,  was  ordered 
to  pay,  at  a  certain  time,  to  the  plaintiffs,  Perry  and  wife,  the  wife's  share  under  the 
Statute  of  Distributions ;  and  the  breach  assigned  was  the  non-payment  of  that  share. 
The  plea  stated  the  submission  and  the  award  fully,  and  was  demurred  to  specially, 
on  the  ground  that  it  neither  denied  nor  confessed  the  allegations  in  the  declaration. 
Mr.  Hill,  however,  in  the  course  of  his  argument  for  the  plaintifls,  waived  that  objec- 
tion ;  and  the  question  to  be  decided  by  the  Court  is,  whether,  comparing  the  award 
and  the  submission  as  set  out  in  the  plea,  the  award  is  bad. 

The  agreement  of  submission  is  between  Richard  Mit^[800]-chell,  the  defendant, 
one  of  the  next  of  kin  and  administrator  of  the  deceased,  of  the  first  part ;  the 
plaintiffs,  of  the  second  part;  Joanna  Glanville,  of  the  third  part;  and  William 
Mitchell,  the  plaintiffs,  the  said  Joanna  Glanville,  Robert  Callacot,  and  others,  of  the 
fourth  part,  which  last-mentioned  parties  are  recited  to  be  entitled  each  to  a  portion 
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of  the  effects  of  the  said  John  Mitchell  uiirier  the  Statute  of  Distributions;  and 
reciting,  that  the  said  John  Mitchell  died  intestate  on  or  about  the  7th  day  of  Novem- 
ber then  last,  and  that  the  said  defendant  was  his  administrator,  and  that  the  estate 
and  effects  of  the  said  deceased  consisted  of  debts  due  and  owing  to  the  said  deceased 
at  the  time  of  his  death,  farm-stock,  cattle,  corn,  corn  in  the  ground,  implements  of 
husbandry,  household  goods  and  furniture,  and  other  efl'ects,  and  that  the  said  defen- 
dant resided  for  a  great  number  of  years  with  the  said  deceased,  and  alleged  that  he 
superintended  his  farm  during  bis  residence,  and  claimed  a  debt  as  due  and  owing  to 
him  from  the  estate  of  the  said  deceased,  as  a  remuneration  for  his  services  ;  and  that 
the  said  Joanna  Glanville  alleged  that  she  resided  many  years  with  the  said  deceased 
as  his  housekeeper,  and  the  said  Joanna  Glanville  claimed  a  debt  due  to  her ;  and  that 
the  defendant  alleged  that  there  were  due  to  the  estate  of  the  deceased,  from  some 
one  or  more  of  the  said  parties,  certain  sums  of  money  ;  and  that  differences  of  opinion 
had  arisen  between  the  said  defendant  and  the  several  persons  parties  thereto  of  the 
fonith  part,  as  to  the  value  of  the  said  farm-stock,  cattle,  corn,  corn  in  the  ground, 
implements  of  husbandr}',  household  goods  and  furniture,  and  other  effects  of  the 
deceased,  which  had  come  to  the  hands  of  the  said  defendant  as  administrator,  and 
that  the  said  several  parties  of  the  fourth  part  disputed  the  said  defendant's  claim, 
and  also  that  of  Joanna  Glanville,  and  that  various  disputes  and  ditTerences  had  arisen 
by  and  between  the  said  parties  thereto  respectively,  relative  to  the  [801]  premises, 
and  proceedings  at  law  and  in  ec|uity  had  been  threatened  against  the  defendant; 
but,  in  order  to  prevent  litigation,  the  said  defendant,  and  the  parties  thereto  of  the 
second,  third,  and  fourth  parts  respectively,  had  mutually  agreed  to  submit  all  raattei'S 
in  dispute,  in  any  manner  relating  to  the  premises,  to  arbitration  in  manner  therein- 
after mentioned :  all  the  parties,  by  that  agreement,  mutually  agreed,  that  no 
proceedings,  either  at  law  or  in  equity,  should  be  commenced,  but  that  all  and  every 
claim,  demand,  controversy,  cjuestion,  difference  and  dispute,  which  had  arisen  or 
should  thereafter  arise  between  the  said  parties  thereto  respectively,  touching  or 
concerning  the  matters  and  things  thereinbefore  mentioned,  or  in  relation  thereto, 
should  be  settled  according  to  the  arbitration  of  certain  arbitrators. 

The  plea  then  states  the  award,  which  is  made  "  touching  and  concerning  the 
matters  in  difference  to  the  said  arbitrators  referred  as  aforesaid  ;"  and  which  awards, 
first,  that  the  said  deceased  was  indebted  to  the  said  defendant  in  the  sum  of  £140, 
and  that  he  was  not  indebted  to  the  said  Joanna  Glanville  in  any  sum  of  money  ;  that 
the  said  plaintiff'  Nicholas  Perry  was  indebted  to  the  said  deceased  in  the  sura  of  £1.5, 
and  that  it  was  still  unpaid;  and  then  proceeds  as  follows: — "  And  we  do  find,  award, 
and  determine,  that  the  said  E.  Mitchell,  as  such  administrator,  at  the  day  of  the  date 
of  the  said  recited  agreement,  had  monies,  farm-stock,  cattle,  corn,  corn  in  the  ground, 
implements  of  husbandry,  household  goods  and  furniture,  which  wei-e  of  the  said  John 
Mitchell  at  the  time  of  his  death,  in  his  hands  to  be  administered,  to  the  value  of 
9291.  6s.  9d.,  itidependently  of  any  debt  or  debts  which  might  have  been  due  and 
owing  to  the  said  John  Mitchell  from  any  person  or  persons  whomsoever.  And  we  do 
order  and  determine,  that  the  said  Richard  Mitchell  shall  l)e  entitled  to  retain,  out  of 
the  said  assets  now  in  his  hands,  the  sum  of  £14:0,  which  we  find  to  be  owing  to  him 
as  aforesaid,  [802]  and  also  the  sum  of  £6.5,  for  the  purpose  of  paying  and  discharging 
the  rent,  rates,  tithes,  and  ta.xes  of  certain  premises  which  were  in  the  occupation  of  the 
said  John  Mitchell  at  the  time  of  his  decease,  but  are  now  in  the  occupation  of  the  said 
Richard  Mitchell."  The  arbitrators  proceed  to  award,  that  the  defendant  shall  be 
entitled  to  set  otT  the  said  sum  of  £15  owing  from  the  said  plaintiff  Nicholas  Pei'ry 
against  the  distributive  share  to  which  he  is  entitled,  in  right  of  his  wife,  of  the  effects 
of  the  said  deceased  ;  and  they  then  proceed  to  award,  that  the  said  defendant  shall 
and  do,  on  the  3rd  day  of  December  then  next,  pay  the  said  Nicholas  Perry  and 
Susannah  his  wife,  and  others  of  the  fourth  part,  their  several  and  respective  distributive 
shares  of  the  clear  residue  of  the  personal  estate  and  effects  of  the  said  deceased,  first 
retaining  luito  himself  his  own  distributive  share  of  the  said  clear  I'esidue  of  the 
personal  estate  and  efi'eots  of  the  said  John  Mitchell  deceased,  and  of  the  several  sums 
thereby  ordered  by  them  to  be  paid. 

The  objections  made  to  the  award  were,  that  it  was  not  final ;  first,  because  it  did 
not  ascertain  the  value  of  all  the  estate  come  to  the  defendant's  hands  at  the  dat-e 
of  the  agreement,  it  omitting  any  valuation  of  the  eft'ects,  or  of  the  farm  which  it  was 
aid  the  deceased  held  at  the  time  of  his  death,  the  outgoings  of  which  tho  defendant 
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vfiis  to  pay  ;  secoiidl}^  because  the  award  did  not  state  how  much  the  debts  amounted  to  ; 
nor,  thirdly,  how  much  was  the  plaintiff's  distributive  share.  Upon  the  first  view  of 
this  award,  some  of  the  objections,  particularly  the  last,  seemed  to  be  entitled  to  great 
weight ;  but,  upon  consideration,  we  think  none  of  them  can  be  supported  upon  the 
present  pleadings. 

This  award  is  expressly  made  of  and  concerning  the  premises  submitted  to  the 
arbitrators.  The  rule  on  this  subject  is  distinctly  laid  down  in  the  second  resolution 
in  Ba.-<poh's  [803]  case  (8  liep.  9S  a.),  and  is  this :  "  That,  where  it  appears  by  the 
award  that  it  was  made  de  pnumissis,  these  words  imply  that  the  arbitrator  had  made 
an  arbitrement  of  all  that  had  been  referred  to  him,  and  so  it  shall  be  intended,  until 
the  contrary  be  shewn  and  alleged  by  the  other  party."  And  Lord  Holt  says  (Ld. 
liaym.  533),  that  "  alleging  the  award  to  be  de  et  super  prsemissis,  supplies  all  aver- 
ments." This  rule  has  been  always  followed,  and  was  extended  to  eases  where  these 
words  do  not  occur,  in  Grmj  v.  Gzveiinap  (1  B.  &  Ad.  106),  and  was  acted  upon  in  the 
case  of  Curgey  v.  Aitchesmi  (2  B.  &  C.  170 ;  3D.  &  R.  433),  which  was  relied  upon  by 
the  plaintiff's  counsel  on  the  argument  of  this  case.  The  application  of  this  rule  to  the 
present  case  answers  all  the  objections.  The  award  does  dispose  of  all  the  matters 
in  difference  specially  mentioned  ;  and  under  the  general  reference  of  all  matters  in 
difference  relative  to  the  premises,  we  must  intend  that  the  arbitrators  have  awarded 
on  all  submitted  to  them. 

First,  the  arbitrators  have  ascertained  the  value  of  the  farm-stock,  cattle,  corn,  corn 
in  the  ground,  &c.,  and  also  the  monies  received  by  the  defendant  at  the  date  of  the 
agreement,  and  we  cannot  intend  that  there  were  any  other  "effects"  besides  the 
farm-stock  and  other  enumerated  articles.  As  to  the  objection,  that  the  intestate  had 
a  farm,  because  the  outgoings  are  ordered  to  be  paid  by  the  defendant,  the  answer  is, 
that  it  does  not  appear  that  he  had  any  farm  or  estate  in  the  land  in  his  occupation 
which  could  be  valued,  but  that  he  occupied  merely. 

Secondly,  it  must  be  intended  that  there  was  no  difference  as  to  the  amount  of  the 
debts,  because  it  is  not  mentioned  in  the  agreement,  nor  stated  in  the  pleadings,  that 
there  was  any. 

[804]  Thirdly,  it  is  in  like  manner  not  to  be  intended  that  there  was  any  dispute 
as  to  the  amount  of  the  distributive  share  of  the  plaintiff  in  right  of  his  wife,  nor  of 
any  of  the  other  parties  of  the  fourth  part.  It  is  not  to  be  supposed  that  their  degree 
of  relationship,  and  consequently  their  aliquot  portions  of  the  intestate's  estate,  were 
not  previously  ascertained,  nor  that  the  amount  of  debts  due  from  the  intestate,  as 
well  as  of  those  due  to  him,  was  not  undisputed,  and  we  must  assume  that  the  only 
question  submitted,  besides  those  specially  described,  was  whether  the  defendant  was 
then,  or  at  any  other  time,  bound  to  pay  to  the  plaintiff,  and  the  other  claimants, 
their  admitted  portions  of  the  sum  found  by  the  award  to  be  in  the  hands  of  the 
defendant,  after  paying  the  undisputed  debts  of  the  intestate,  and  those  found  to  be 
due  to  the  particular  creditors  named  in  the  award.  Upon  this  supposition,  the  award 
gives  a  cause  of  action  to  the  plaintiff',  for  the  submission  of  that  difference  amounts 
to  an  agreement  to  pay  if  the  arbitrators  order  it;  and  if  the  supposition  is  incorrect, 
and  the  amount  of  the  lolaintifi's  share,  or  any  other  matter  supposed  to  be  admitted, 
was  really  in  dispute,  the  defendant  should  have  shewn  that  by  plea,  and  the  award 
would  in  that  case  have  been  bad.  But,  in  the  absence  of  a  plea,  that  other  matters 
were  in  difference  than  those  which  are  adjudicated  upon,  we  think  the  award  good. 

Judgment  for  the  plaintiffs. 

[805]  Wilton  and  Another  v.  Snook.  Exch.  of  Pleas.  May  7,  1844.— The 
plaintiff  declared  in  debt  for  goods  sold,  &c.,  claiming  701.  9s.  5d.,  giving  credit 
to  the  defendant  for  payment  of  381.  10s.  8d.,  part  thereof,  and  alleging  non- 
payment of  the  residue,  311.  18s.  9d. ;  and  delivered  with  the  declaration 
particulars  claiming  311.  18s.  9d.  generally  as  a  balance.  Further  particulars  were 
subsequently  delivered  under  a  Judge's  order,  shewing  items  of  claim  amounting 
to  701.  9s.  5d.,  with  a  general  credit  at  the  foot  of  "cash  on  account,  381.  10s.  8d." 
The  defendant  pleaded  never  indebted  ;  issue  was  joined,  and  notice  of  trial  given 
for  the  sittings  in  term,  at  which,  from  press  of  business,  the  cause  was  made  a 
remanet.  Before  the  next  sittings,  the  plaintiff  obtained  an  order  to  amend  the 
declaration  and  particulars  on  payment  of  costs,  the  defendant  pleading  de  novo, 
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;iiid  thereupon  withdrew  the  reconl,  and  delivered  ;in  .amended  declaration  and 
particulars,  claiming  311.  18s.  Dd.,  and  giving  no  credit.  The  defendant  pleaded 
payment  into  court  of  291.  8s.  9d.,  and  never  indebted  as  to  the  re.siduc  :  and  the 
plaintili'  took  out  the  money  paid  into  coui't  in  sati.sfaction  of  the  causes  of 
action  : — Held,  that,  under  these  circumstances,  the  plaintili' was  not  entitled,  on 
taxation,  to  the  costs  of  brief.s,  fees,  witnesses,  or  attendance  in  court  for  the 
trial,  hut  only  to  the  costs  incurred  by  him  up  to  the  joinder  of  issue. 

[S.  C.  1  D.  &  L.  964  ;  13  L.  J.  Ex.  236.] 

The  plaintiff  declared  in  debt,  claiming  701.  9s.  5d.,  for  goods  sold  and  delivered, 
for  work  and  labour  and  materials,  for  money  paid,  and  for  money  due  on  an  account 
stated;  giving  credit  to  the  defendant  for  payment  of  381.  10s.  8d.,  part  thereof,  and 
alleging  non-payment  of  the  residue  thereof,  to  wit,  311.  18s.  9d.  ;  and  delivered  with 
this  declaration  particulars  of  demand,  merely  claiming  the  sum  of  311.  18s.  9d. 
generally  as  a  balance.  Subsequently  farther  particulars  were  delivered  under  a 
Judge's  order,  which  stated  various  items  of  claim,  amounting  to  701.  9s.  5d.,  with 
this  general  credit  at  the  foot: — "Cash  on  account,  381.  10s.  8d."  The  defendant 
pleaded  nunquam  indebitatus,  upon  which  issue  was  joined,  and  notice  of  trial  was 
given  for  the  second  sittings  in  London  in  last  Hilaiy  Term.  Owing  to  the  pressure 
of  business  at  those  sittings,  the  cause  was  made  a  remanet ;  but  before  the  next 
sittings,  the  plaintiffs  obtained  leave  to  amend  the  declaration  and  particulars  on 
payment  of  costs,  the  defendant  pleading  de  novo;  and  thereupon  withdrew  the 
record,  and  delivered  an  amended  declaration  and  particulars,  claiming  the  sum  of 
311.  18s.  9d.,  and  giving  no  credit.  The  defendant  pleaded  thereto  payment  into 
court  of  291.  8s.  9d.,  and  nunquam  indebitatus  as  to  the  residue.  The  plaintiffs  took 
out  the  money  paid  into  court  in  satisfaction  of  the  causes  of  action  in  the  declaration. 
On  the  taxation  of  costs,  the  plaintiffs  claimed  to  be  allowed  the  expenses  of  preparing 
for  trial,  viz.  the  recoid,  the  briefs,  counsel's  fees,  [806]  witnesses,  and  attendance  in 
court.  The  Master,  however,  disallowed  these  costs,  and  gave  his  allocatur  for 
81.  8s.  6d  ,  the  costs  incurred  by  the  plaintiffs  up  to  the  joinder  of  issue.  A  rule 
having  been  obtained  to  review  the  taxation, 

Hugh  Hill  now  shewed  cause,  and  contended,  that,  inasmuch  as  the  amendment 
was  for  the  benefit  of  the  plaintiff's,  and  introduced  a  new  case,  to  which  the  former 
evidence  would  be  inapplicable,  they  ought  not  to  have  the  costs  of  proceedings  which 
that  amendment  shewed  to  have  been  altogether  unnecessary. 

Prideaux,  contra.  The  plaintiff's  have  paid  the  costs  of  the  amendment,  and  they 
are  now  entitled  to  all  those  costs  to  which  they  would  have  been  entitled,  if,  instead 
of  the  cause  being  made  a  remanet,  it  had  been  tried,  and  they  had  recovered  the 
amount  afterwards  paid  into  court.  The  defendant  might  equally  have  paid  it  into 
court  in  the  first  instance.  The  amendment  was  only  made  ex  abundanti  cautela,  in 
consequence  of  the  decision  in  Morris  v.  Jones  (1  Q.  B.  397  ;  1  G.  &  D.  13),  and  the 
defendant  cannot  have  been  prejudiced  by  it.  [Parke,  B.  He  might  have  had  a 
good  defence  to  the  original  declaration.  Alderson,  B.  Surely  you  ought  not  to  have 
the  costs  of  preparing  to  try  a  cause  of  action  which,  by  amending  the  declaration,  you 
admit  to  be  bad.]  By  paying  money  into  court,  the  defendant  admits  that  the 
plaintiffs  had  a  good  cause  of  action  to  that  amount. 

Pollock,  C.  B.  The  rule  must  be  discharged.  The  plaintiffs  must  take  the 
consequences  of  having  amended  their  declaration.  The  defendant  had  a  right  to 
plead  de  novo  to  the  declaration  when  amended,  and  he  did  so  in  the  manner  he 
would  most  probably  have  pleaded  originally,  if  the  record  had  been  in  the  same  state. 

[807]  Pauke,  B.  The  plaintiff's,  by  amending,  admit  that  they  had  before  no  case 
to  go  to  trial  with  ;  and  it  would  be  great  injustice  to  allow  them  to  charge  the 
defendant  with  the  costs  they  were  put  to  in  preparing  to  establish  a  cause  of  action 
which  they  have  since  abandoned.  After  the  cause  has  been  made  a  lemanet,  the 
plaintiffs  amend  their  declaration,  and  put  their  case  upon  a  dift'erent  footing.  To  the 
case  so  amended,  the  defendant  admits  that  he  has  no  answer,  and  pays  money  into 
court,  and  no  issue  remains.  Under  such  circumstances,  how  can  the  plaintiffs  be 
entitled  to  the  costs  of  proceedings  which  are  not  applicable  to  the  present  state  of 
the  record  ? 

Alderson,  B.  If,  at  the  time  when  the  amendment  was  applied  for,  the  defendant 
had  stipulated  that  he  should  be  allowed  to  pay  money  into  court,  it  seems  to  me  that 
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lie  would  luive  had  good  ground  to  ask  for  the  costs  he  had  been  put  to  in  preparing 
for  trial. 

Kule  discharged,  with  costs. 

liACE  V.  Adamson.  Exch.  of  Pleas.  May  7,  1844. — Where  a  rule  is  drawn  up  to 
shew  cause  peremptorily  on  a  day  named,  it  may  be  made  absolute  as  soon  as 
the  Court  has  gone  through  the  bar  on  that  day.  This  is,  for  such  purpose,  to 
be  considered  to  be  the  rising  of  the  Court. 

[S.  C.  13  L.  J.  Ex.  232;  8  Jur.  409.] 

The  Court,  having  gone  through  the  bar,  were  entering  upon  the  new  trial 
paper,  when 

Foote  moved  to  make  absolute  a  rule  which  had  been  drawn  up  to  shew  cause 
peremptorily  to-day,  if  the  Couit  thought  he  was  entitled  now  to  do  so,  and  was  not 
bound  to  wait  until  the  rising  of  the  Court.     And 

Per  Curiam.  You  are  entitled  to  make  the  rule  absolute  now  ;  for  the  purpose  of 
motions,  this  is  to  be  considered  to  be  the  rising  of  the  Court. 

Rule  absolute. 

[808]  Whitmorb  and  Surmon,  Assignees  of  Shury  and  Another,  Bankrupts 
V.  GiLMOUR.  Exch.  of  Pleas.  May  3,  1844. — Assumpsit  by  the  plaintiti's,  as 
assignees  of  bankrupts,  for  work  done,  materials  provided,  and  goods  sold  by 
them,  as  assignees.  The  action  was  brought  to  recover  the  price  of  certain 
engravings  struck  off  by  the  bankrupts  for  the  defendant.  The  order  was  given 
by  the  defendant  to  the  bankrupts  after  the  act  of  bankruptcy,  but  before  the 
issuing  of  the  fiat.  After  the  fiat,  the  bankrupts  applied  to  one  of  the  plaintiffs, 
who  was  then  petitioning  creditor,  for  money  to  complete  the  work  in  question, 
and  received  from  him  money,  out  of  which  the  paper  was  bought  for  the  com- 
pletion of  the  order.  Part  of  the  work  was  performed  before  the  fiat,  a  part 
after  the  fiat  and  before  the  appointment  of  the  creditors'  assignee,  and  the 
remainder  after  the  appointment  of  the  creditors'  assignee.  The  above  action 
having  been  brought  by  the  official  and  the  creditors'  assignees— Held,  that  there 
was  no  ground  for  a  nonsuit,  and  that  the  assignees  were  entitled  to  recover  the 
whole  amount,  the  contract  being  entire,  and  the  evidence  shewing  the  work  to 
have  been  completed  by  the  bankrupts  as  their  agents. 

[S.  C.  13  L.  J.  Ex.  201  ;  8  Jur.  672.] 

Assumpsit.  The  declaration  stated,  that  the  defendant,  after  the  bankruptcy,  was 
indebted  to  the  plaintiffs,  as  assignees,  in  £50,  for  work  and  labour  done  and  materials 
provided  by  them  as  such  assignees,  and  for  goods  sold  and  delivered,  money  paid, 
interest,  and  on  an  account  stated. 

Plea,  non  assumpsit. 
^  The  cause  was  tried  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  after  last 
Hilary  Term,  when  the  following  appeared  to  be  the  facts  of  the  case.  "The  action 
was  brought  by  the  plaintiffs,  one  of  whom  was  the  official  assignee,  and  the  other  the 
assignee  of  the  creditors,  to  recover  from  the  defendant  the  sum  of  £26,  for  certain 
engravings  struck  off  by  the  bankrupts  for  the  defendant.  The  fiat  was  issued  on  the 
21st  of  June,  1841,  and  the  official  assignee  was  appointed  on  the  23rd  of  June, 
and  the  creditors'  assignee  on  the  6th  of  July.  The  order  for  the  work  was  given 
by  the  defendant  after  the  act  of  bankruptcy,  but  before  the  fiat;  and  part  of 
the  work,  to  the  extent  of  31.  15s.,  was  executed  between  the  act  of  bankruptcy 
and  the  fiat.  The  amount  of  work  done  after  the  appointment  of  the  creditors' 
assignee  was  61.  10s.  It  appeared,  that,  after  the  fiat,  the  bankrupts  applied  to  the 
plaintiff  Surmon,  who  was  then  the  petitioning  creditor,  for  money  to  finish  the  work 
in  question,  and  out  of  this  money  the  paper  was  bought  to  complete  the  defendant's 
order.  Some  evidence  was  given,  that  the  presses  used  by  the  bankrupts  formed  a 
portion  of  the  bankrupts'  property,  [809]  which  passed  to  their  assignees.  It  was 
contended  for  the  defendant,  that  the  plaintiffs  were  not  entitled  to  recover  in  this 
form  of  action  for  any  work  done  or  materials  supplied  prior  to  the  appointment  of 
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the  creditors'  assignee,  oi',  at  least,  before  the  issuing  of  the  fiat,  as  tlio  work  could 
not  be  said  to  have  been  done  liy  them  in  the  character  of  assignees.  The  learned 
Judge  refused  to  nonsuit,  and  the  jury  found  a  verdict  for  the  plaintiffs  for  221.  5s.  ; 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  or  to  reduce  the 
verdict  to  61.  10s.,  the  amount  of  the  work  done  subsequently  to  the  appointment  of 
the  creditors'  assignee. 

James  having  obtained  a  rule  accordingl}^ 

Peacock  now  shewed  cause.  There  is  no  ground  for  entering  a  nonsuit.  The 
assignees  having  provided  money  for  the  bankrupts  to  do  the  work  for  them, 
the  bankrupts  became  agents  for  them,  and  the  assignees  were  in  fact  doing  the 
work  by  the  bankrupts.  There  was  evidence,  therefore,  of  a  contract  between 
the  plaintiffs,  as  assignees,  and  the  defendant.  As  to  the  sum  of  .31.  15s.,  the 
amount  of  work  done  by  the  bankrupts  before  the  fiat,  possibly  that  sum  cannot 
be  recovered  by  the  plaintiffs  in  this  form  of  action  ;  but  the  assignees  are  at 
all  events  entitled  to  the  value  of  the  work  done  by  the  bankrupts  for  them,  in 
order  to  complete  the  contract,  subsequently  to  the  fiat.  It  will  be  said  that  the 
action  cannot  be  Ijrought  in  the  joint  names  of  the  official  assignee  and  the  creditors' 
assignee  ;  but  it  clearly  may.  By  the  63rd  section  of  the  Bankrupt  Act,  6  G-eo.  4,  c.  16, 
the  assignees  are  entitled  to  all  the  property  of  the  bankrupt  up  to  the  time  of  his 
obtaining  his  certificate,  and  it  provides  that  the  assignees  "  shall  have  the  like  remedy 
to  recover  the  same  in  their  own  names,  as  the  bankrupt  himself  might  have  had  if 
be  bad  not  been  adjudged  a  bankrupt."  Therefore,  it  is  clear  they  are  entitled  in 
some  form  or  other.  If  the  [810]  work  be  done  by  the  bankrupt  before  the  bankruptcy, 
then  the  assignees  ought  to  sue  as  for  work  done  by  the  bankrupt  before  the  bank- 
ruptcy ;  but  if  the  work  be  done,  or  the  contract  be  not  completed  till  after  the 
bankruptcy,  they  may  sue  as  for  work  done  by  them.  [Parke,  B.  If  it  is  one  entire 
thing,  then  nothing  is  due  until  the  order  is  completed.  Pollock,  C.  B.  If  an  order 
is  given  to  build  a  house,  and  the  builder,  after  beginning  to  build  it,  becomes 
bankrupt,  and  the  house  is  afterwards  completed  by  the  assignees,  may  they  not 
recover  the  whole?]  Certainly.  In  AUilrdt  v.  Kettridqe  (8  Moore,  372),  where 
goods  were  sold  by  a  banki'upt  to  the  the  defendant,  with  the  concurrence  of 
his  assignees,  whose  appointment  was  afterwards  ordered  to  be  vacated  by  the 
Lord  Chancellor,  and  a  new  assignee  appointed  in  their  stead,  it  was  held  that 
the  new  assignee  might  sue  the  defendant  for  goods  sold  by  him  as  assignee.  That 
case  explains  a  former  decision  in  the  same  matter  (6  Moore,  569),  which  appeared  to 
be  to  the  contrary.  [Pollock,  C.  B.  Those  cases  were  under  the  old  bankrupt  law 
5  Geo.  2,  0.  30,  s.  31,  which  gives  power  to  the  Lord  Chancellor  to  vacate  the 
appointment  of  assignees,  and  appoint  new  ones,  and  enacts,  that,  where  a  new 
assignment  shall  be  ordered,  the  debts,  effects,  and  estate  of  the  bankrupt  shall  be 
vested  in  the  new  assignees,  and  it  shall  be  lawful  for  them  to  sue  in  his  name.]  The 
principle  of  the  bankrupt  laws  is  not  altered  by  the  6  Geo.  4,  c.  16,  or  the  1  &  2 
Will.  4,  c.  56,  and,  as  soon  as  assignees  are  appointed,  their  title,  except  where  it  is 
otherwise  directed  by  statute,  relates  back  to  the  time  of  the  act  of  bankruptcy  ;  and 
when  the  creditors'  assignees  are  appointed,  since  the  1  &  2  Will.  4,  c.  56,  their  title 
also  relates  back  to  the  time  of  the  act  of  bankruptcy,  notwithstanding  the  inter- 
mediate appointment  of  the  official  assignee.  [Pollock,  C.  B.  The  only  difficulty  is, 
vi^hether  [811]  the  assignees  ought  not  in  their  declaration  to  have  stated  the  contract 
as  it  really  was.]  They  have  done  so  ;  for,  having  advanced  money  to  the  bankrupts 
to  complete  the  work,  they  have  adopted  the  oi-iginal  contract,  and  may  now  maintain 
their  action  upon  it. 

James,  in  support  of  the  rule.  The  ground  of  this  action  is  the  mere  personal 
labour  of  the  bankrupts,  and  they  are  the  only  persons  who  can  sue  upon  this  contract, 
which  is  entire,  and  was  made  with  them,  and  not  with  the  assignees.  No  goods  were 
supplied  by  the  assignees,  but  money  only,  which  may  have  been  for  the  bankrupts' 
maintenance ;  and  the  assignees  cannot  recover  for  the  personal  labour  of  the  bank- 
rupts. They  have  no  right  to  come  forward  and  say  the  bankrupts  were  their  agents 
in  completing  the  contract.  There  is  no  case  in  which,  in  this  form  of  action,  the 
assignees  have  sued  in  their  own  name,  and  treated  the  bankrupt  as  their  agent. 
[Pollock,  C.  B.  The  bankrupts  themselves  make  no  claim,  but  the  assignees  bring  the 
action,  and  the  bankrupts  state  they  were  acting  as  their  agents.  Parke,  B.  The 
fact  of  money  having  been  advanced  by  the  assignees  to  the  bankrupts  is  very  strong 
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evidenco  that  the  bankrupts  were  acting  as  their  agents  in  completing  the  contract.] 
The  assignee.?,  having  been  entirely  passive,  and  having  allowed  the  bankrupts  to 
carry  on  the  woik  as  for  themselves,  ought  not  to  be  allowed  now  to  come  in  coveitly, 
and,  without  notice  to  the  person  for  whom  the  contract  was  executed,  say  that  the 
woi'k  was  done  by  the  bankrupts  for  them.  [Parke,  B.  Surely  the  advance  of 
money  to  the  bankrupts  by  the  assignees  shews  strongly  that  they  were  their  agents. 
Alderson,  B.  What  business  had  the  assignees  to  advance  money  to  the  bankrupts 
out  of  the  estate,  except  for  the  purpose  of  completing  the  contract?] 

Pollock,  C.  B.  This  was  an  application  to  enter  a  non[812]-suit,  or  to  reduce 
the  damages  to  the  sum  of  61.  10s.  Now  it  is  clear  that  we  ought  not  to  make  the 
rule  a1)Solute  to  enter  a  nonsuit,  because  there  is  no  doubt  that  work  was  done  and 
materials  provided  by  the  bankrupts  since  the  appointment  of  both  the  assignees  ;  and 
for  such,  therefore,  the  plaintiff's  had  a  right  to  sue  the  defendant.  The  bankrupts 
make  no  claim  whatever,  but  they  received  money  in  some  way  or  other  from  the 
assignees  in  connexion  with  this  work,  and  were  thereby  enabled  to  complete  the 
goods  which  they  furnished  to  the  defendant.  The  bankrupts  came  forward  at  the 
trial,  and  professed  to  have  been  acting  on  behalf  of  the  assignees,  and  of  the  estate 
which  was  then  their  property  as  assignees.  I  think  it  clear,  therefore,  that  the 
assignees  were  entitled  to  sue.  It  is  unnecessary  to  decide  the  question  raised 
by  Mr.  Peacock,  on  the  stat.  5  Geo.  2,  c.  30.  It  is  enough  to  say  that  the  work 
in  question  was  finished  in  the  time  of  the  assignees,  who  represented  the  bankrupts' 
estate. 

Parke,  B.  I  am  of  the  same  opinion,  and  think  this  rule  must  be  discharged.  It 
is  a  question  of  fact  whether  the  bankrupts  acted  on  their  own  account,  or  as  the 
agents  of  the  assignees.  If  they  acted  in  the  latter  character,  it  is  clear  that  the 
assignees  can  sue.  Now  there  is  certainly  evidence  of  their  having  acted  as  their 
agents,  for  the  presses  of  the  assignees  were  used,  and  the  money  to  finish  the 
order  was  advanced  by  them.  If,  indeed,  the  work  had  not  been  done  under  an 
entire  contract,  there  might  perhaps  be  a  difficulty,  under  the  old  statutes,  as  to 
the  rights  of  the  old  and  new  assignees,  although,  probably,  that  would  not  be  the 
case  since  the  stat.  1  &  2  Will.  4,  c.  56,  s.  25.  In  this  case,  however,  there  is  an  entire 
contract,  for  there  is  but  one  order ;  no  right  of  action  accrued  till  the  whole  was 
completed,  and,  as  it  was  not  completed  till  the  creditors'  assignee  was  appointed, 
so  until  that  time  there  was  no  right  of  action.  The  assignees  may  [813]  therefore 
sue,  jointly  for  the  work  and  labour  of  the  bankrupts,  and  materials  provided  in 
respect  of  it. 

Alderson,  B.,  and  Kolfe,  B.  concurred. 

Rule  discharged. 

Whittome  and  Sarah,  his  Wife,  and  Elizabeth  Hutchison,  Administratrices, 
(fee.  of  Alice  Hutchinson,  Deceased  v.  Lamb.  Exch.  of  Pleas.  May  3,  1844. — 
Covenant. — The  declaration  stated  that  A.  H.,  in  her  lifetime,  demised  a  certain 
messuage  and  land  to  the  defendant,  for  eleven  years ;  that  the  defendant 
covenanted  with  the  said  A.  H.,  her  executors,  administrators,  and  assigns,  to 
pay  the  rent;  that  the  said  A.  H.,  being  possessed  of  the  reversion,  died,  after 
making  her  will;  and  that  the  plaintiffs,  as  her  administratrices  with  the  will 
annexed,  became  possessed  of  the  said  reversion.  Breach,  non-payment  of  the 
rent.  The  defendant  traversed  specially,  that  the  plaintiffs  were  possessed  of  the 
said  reversion.  At  the  trial,  it  appeared  that  S.  H.,  the  husband  of  A.  H  ,  after 
devising  his  estates  to  his  two  sons,  at  that  time  minors,  in  fee,  devised  as 
follows  : — "  And  it  is  my  will  and  pleasure,  that  my  said  wife  shall  have  the  use 
and  occupation,  or  annual  increase,  at  her  pleasure,  of  all  that  my  said  farm,  &c., 
during  the  minority  of  my  said  sons,  she  keeping  the  premises  in  repair,  and 
paying  all  interest,  monies,  outgoings,  &c. ;  I  also  give  and  bequeath  the  use  and 
occupation  of  all  my  farming  stock,  &c.  unto  my  said  wife,  her  executors  and 
administrators,  until  my  son  J.  S.  H.  shall  attain  twenty-one  years,  she  paying 
thereout  unto  my  said  five  daughters  £500  apiece."  S.  H.  having  died,  his 
widow,  in  the  year  1835,  made  a  lease  to  the  defendant  for  eleven  years,  reserving 
rent  payable  to  herself,  "her  heirs,  executors,  administrators,  or  assigns,"  and 
died  in  1841.     The  action  was  brought  by  the  plaintiffs,  as  administratrices  of 
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A.  H.  during  the  minonty  of  the  sons,  for  the  rent  of  the  premises  : — lielfl,  th.it 
the  wife  took  an  estate,  not  for  her  life,  hut  during  the  minority  of  the  sons, 
and  therefore,  that  the  phiintiffs  were  entitled  to  recover.  Held,  also  that 
there  was  no  variance  between  the  lease  and  the  statement  of  it  in  the  tleclaration, 
the  lease  hieing  set  out  according  to  its  legal  effect,  and  the  word  "heirs"  being 
superfluous. 

[S.  C.  13  L.  J.  Ex.  205.     Applied,  Babbeth  v.  Squire  (No.  1),  1854,  19  Beav.  76  : 
affirmed  1859,  4  De  G.  &  J.  406.] 

Covenant.  The  declaration  stated,  that  whereas  heretofore,  to  wit,  in  the  lifetime 
of  Alice  Hutchinson,  since  deceased,  by  a  certain  indenture  bearing  date  the  30th  of 
September,  1835,  and  made  between  the  said  Alice  Hutchinson  of  the  one  part,  and 
the  defendant  of  the  other  part,  the  said  Alice  Hutchinson  did  demise  a  certain 
messuage  and  land,  to  hold  from  the  11th  of  October  then  ne.xt  for  eleven  years, 
at  the  rent  of  =£294  ;  and  the  defendant  covenanted  with  the  said  Alice  Hutchinson, 
her  executors,  administrators,  and  assigns,  to  pay  the  rent  thereby  reserved ; 
and  the  said  Alice  Hutchinson,  being  possessed  of  the  reversion,  made  her  last 
will  and  testament  in  writing,  on  the  1st  of  January,  1842,  and  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  died  so  [814]  possessed  of  the  said  reversion  ; 
that  administration  with  the  will  annexed  was  granted  to  the  plaintiff's  Sarah  and 
Elizabeth,  who  became  and  were  possessed,  as  such  administratrices,  of  the  said 
reversion  in  the  demised  premises.  Breach,  non-payment  of  the  rent  to  the  plaintiff's, 
as  such  administratrices. 

Pleas,  first,  non  est  factum ;  secondly,  that  the  said  Alice  Hutchinson,  at  the  time 
of  the  making  of  the  said  indenture,  was  seised  in  her  demesne  as  of  freehold,  for  the 
term  of  her  natural  life,  and  not  otherwise,  of  and  in  the  said  demised  premises,  and 
continued  so  seised  thereof,  and  not  otherwise,  until  and  at  the  time  of  her  death  ; 
and  that,  after  the  making  of  the  said  indenture,  and  before  the  e.xpiration  of  the 
said  term,  to  wit,  on  the  1st  day  of  January,  1842,  the  said  Alice  Hutchinson  died, 
whereupon  and  whereby  the  said  term  created  by  the  said  indenture  wholly  ceased 
and  determined  ;  without  this,  that,  after  the  making  of  the  said  indenture,  the 
plaintiff's,  as  such  administratrices  as  aforesaid,  became  or  were  possessed  of  the  said 
reversion  of  and  in  the  said  demised  premises,  modo  et  forma. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  last  Assizes  for  the  county  of 
Cambridge,  it  appeared  that  one  Stoakley  Hutchinson,  being  possessed  of  certain  free- 
hold houses  and  land,  by  his  will,  dated  the  24th  of  June,  1833,  devised  part  of  his 
real  estate  to  his  son  Nathaniel  Giff'ord  Hutchinson  in  fee,  and  another  part  to  his 
other  son  John  S.  Hutchinson  in  fee,  with  mutual  executory  devises  over.  The  will 
then  proceeded  as  follows  : — "And  it  is  my  will  and  desire,  that  my  said  wife  shall 
have  the  use  and  occupation,  or  annual  increase,  at  her  pleasure,  of  all  that  my  said 
farm-house  and  premises,  in  March  aforesaid,  with  the  appurtenances,  during  the 
minority  of  my  said  sons,  she  keeping  the  said  messuage  and  buildings  in  good 
tenantable  repair,  and  paying  all  interest,  monies,  and  other  annual  outgoings,  that 
may  from  time  to  time  arise  and  become  due  and  payable  from  the  said  messuage, 
[815]  lands,  and  hereditaments,  and  that  may  be  due  and  payable  at  the  time  of  my 
decease,  or  become  due  and  payable  during  the  enjoyment  thereof.  I  also  give  and 
bequeath  the  use  and  occupation  of  all  my  farming  stock,  implements  of  husbandry, 
horses,  stock,  sheep,  crops  of  corn,  grain,  and  hay,  growing  or  otherwise,  and  all  and 
every  other  of  my  farming  stock  (both  live  and  dead),  unto  my  said  wife,  her 
executors  and  administiators,  until  my  son  John  Stoakley  Hutchinson  shall  attain  the 
age  of  twenty-one  years,  she  paying  thereout  unto  my  said  five  daughters,  Sarah, 
Ann,  Elizabeth,  Phrebe,  and  Maria,  the  sum  of  £500  a-pieee,  on  their  severally  and 
respectively  attaining  their  respective  ages  of  twenty-one  years,  to  whom  I  give  and 
bequeath  the  same  accordingly  ;  and  I  order  the  said  several  legacies  hereinlicforc 
bequeathed  to  my  said  daughters  to  be  vested  interests  in  them,  and  transmissible 
as  such  to  their  personal  representatives.  And  on  my  said  son  John  Stoakley 
Hutchinson  attaining  his  said  age  of  twenty-one  3'ears,  then  I  give  and  bequeath  all 
my  said  stock,  implements  of  husbandry,  and  all  and  every  other  my  said  farming 
stock  (both  live  and  dead)  unto  my  said  sons,  Nathaniel  Giff'ord  Hutchinson  and  John 
Stoakley  Hutchinson,  their  executors  and  administrators,  to  and  for  their  own  use 
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and  benefit,  and  to  be  equally  divided  between  them  by  my  executors,  share  and 
share  alike." 

Stoakley  Hutchinson,  the  testator,  died  in  the  year  1833.  In  September,  1835, 
Alice  Ilutchiuson,  the  widow,  demised  the  premises  in  question  to  the  defendant,  by 
indenture,  for  eleven  years,  and  died  in  1841.  The  testator,  at  the  time  of  his  death, 
left  daughters  him  surviving,  and  also  the  two  sons  named  in  his  will,  at  that  time 
minors,  and  who  had  not  attained  their  majority  at  the  time  when  the  action  was 
brought.  Under  these  circumstances,  it  was  contended  for  the  defendant,  that  Alice 
Ilntchinson  took  an  estate  for  her  life  only,  and  therefore  that  the  plaintifls,  who  were 
her  administratrixes,  were  not  cn-[816]'titled  to  recover.  For  the  plaintiff's  it  was 
insisted,  that  she  took  an  estate  determinable  only  at  the  expiration  of  the  minority 
of  the  two  sons.  The  learned  Judge  reserved  the  point,  and  the  plaintiffs  obtained 
a  verdict,  leave  being  given  to  the  defendant  to  move  to  enter  a  verdict.  A  rule  was 
accordingly  obtained,  against  which 

Byles,  Serjt.,  and  Gunning  shewed  cause.  Under  the  will  in  question,  Alice 
Hutchinson  the  widow  took  an  estate  during  the  minority  of  her  youngest  son,  and 
not  one  that  was  determinable  by  her  own  death.  This  is  like  The  Bishop  of  Bath's 
case  (6  Eep.  35),  where  it  is  said,  "  If  a  lease  be  made  unto  another  daring  the  minority 
of  J.  G.,  and  he  is  of  the  age  of  ten  years,  this  is  a  good  lease  for  eleven  years,  if 
J.  G.  so  long  live."  And  to  the  same  effect  is  Borastons  case  (3  Eep.  19).  So  in  the 
case  of  Say  v.  Smith  (Plowden,  273),  it  is  said  by  Weston,  "A  lease  during  the  nonage 
of  J.  S.,  who  is  of  the  age  of  fifteen  years,  is  a  good  lease  for  six  years,  if  J.  S.  shall 
live  so  long,  for  the  reference  to  a  certain  time  is  equivalent  to  an  express  nomination 
of  the  time  contained  in  the  reference."  These  authorities  shew  that  whether  it  be 
by  deed  or  will,  and  there  be  a  gift  to  A.  during  the  nonage  of  B.,  it  is  a  lease  certain, 
defeasible  on  B.  dying  before  twenty-one,  and  that  the  contingency  is  not  the  death  of 
the  grantee.  That  such  was  the  intention  of  this  testator  is  manifest,  for  he  gives  to 
his  wife  the  farm-house  and  premises  during  the  minority  of  his  sons.  With  regard 
to  the  stock  there  can  be  no  doubt,  for  the  testator  says :  "  I  also  give  the  use  and 
occupation  of  my  farming  stock,  implements  of  husbandry,  horses,  stock,  sheep,  crops 
of  corn,  grain,  and  hay,  and  all  and  every  other  of  my  farming  stock,  &c.,  unto  my 
said  wife,  her  executors  and  administrators,  until  my  son  J.  S.  Hutchinson  shall 
attain  the  age  of  twenty -one  years  : "  therefore  the  stock  is  given  [817]  to  the  wife's 
executors.  If,  then,  the  defendant's  construction  be  right,  that  the  widow  had  no 
interest  in  the  land  beyond  her  life,  this  absurdity  would  follow,  that  in  the  event  of 
the  widow's  death  during  the  minority,  her  executors  would  have  all  the  stock  without 
the  land,  and  the  sons  all  the  land  without  the  stock,  which  includes  the  crops.  It 
was  said  by  the  defendant  at  the  trial,  that  the  words  "  she,"  in  the  will,  and  "  she 
paying  thereout  unto  my  said  five  daughters  £500  a-piece,"  shewed  that  as  she  herself 
was  to  pay  the  money,  an  estate  for  her  own  life  only  was  meant  to  be  given  her  ;  but, 
ex  necessitate,  the  words  clearly  mean,  she  or  her  executors;  for  the  stock,  &c.,  is 
expressly  given  to  her,  her  executors  and  administrators,  until  his  son,  J.  S.  Hutchinson, 
attains  twenty-one,  "she  paying  thereout,"  &c.,  which  must  mean,  she  or  her  executors 
paying  thereout  the  legacies  to  the  daughtei's.  It  was  a  gift  of  a  term  to  the  wife 
during  the  minority  of  the  sons,  and  there  is  nothing  to  shew  that  the  use  of  the  word 
"executors"  was  necessary.  If  it  be  necessary,  the  order  of  the  sentence  may  be 
transposed,  as  was  done  in  Paramour  v.  Yardley  (Plowd.  539),  and  then  the  correctness 
of  the  plaintiff's  construction  will  be  clear :  put  the  devise  of  the  use  and  occupation 
of  the  testator's  farming  stock,  &c.,  to  his  wife,  her  executors  and  administrators, 
first,  and  then  it  is  quite  clear.  Besides,  the  testator  intended  that  the  daughters' 
legacies  should  be  paid  out  of  the  profits  of  the  land,  which  could  not  be  done  in  the 
event  of  Alice  Hutchinson,  the  widow,  dying  immediately  after  the  testator,  unless 
the  land  went  to  her  executors  during  the  minority  of  the  sons :  Smith  v.  Havens 
(Cro.  Eliz.  252).  The  reversion,  therefore,  did  go  to  the  wife's  executors  immediately 
after  the  death  of  the  wife,  until  the  sons  att^ained  twenty-one.  But,  secondly,  the 
terms  of  the  lease  will  be  relied  upon,  and  it  will  be  said  that  there  is  a  variance, 
because  the  lease  contained  a  re-[818]-servation  of  the  rent  to  Alice  Hutchinson,  her 
heirs,  executors,  &c. :  the  word  "  heirs,"  however,  is  superfluous.  The  wife  having 
a  term  which  would  pass  to  her  executors  and  administrators,  the  law  would  reserve 
the  rent  to  them.  It  is  the  better  practice  of  conveyancers,  and,  as  Mr.  Preston  says 
(Shep.  Touch.  115),  is  frequently  the  most  eligible  practice,  in  reserving  the  rent,  not 
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to  say  to  whom  the  rent  is  payable,  but  to  make  it  payable  during  the  term,  and  the 
law  will  carry  it  with  the  reversion.  If  the  lessor  is  possessed  of  a  chattel,  the  reserva- 
tion in  law  is  to  the  executors  ;  and  if  in  this  case  it  had  been  stated  to  have  l)een 
reserved  to  the  heirs,  it  would  have  been  a  mispleading.  In  Sachcvcrel  v.  Froijalc 
(1  Ventr.  161),  Hale,  C.  J.,  in  delivering  the  judgment  of  the  Court,  says,  "If  lessee 
for  one  hundred  years  should  make  a  lease  for  forty  years,  reserving  rent  to  him  and 
his  heirs,  that  would  be  void  to  the  heir."  That  is  exactly  this  case.  The  legal  eti'ect 
of  the  lease  was  to  reserve  the  rent  to  the  executors,  and  the  plaintill's  have  so  stated 
it  in  the  declaration.  The  plaintiffs  do  not  profess  to  set  out  the  lease  in  ha^c  verba, 
but  only  according  to  its  legal  effect.  And  Lade  v.  Baker  (2  Ventr.  145)  is  an  authority 
to  shew  that  it  ought  to  be  set  out  according  to  its  legal  effect. 

Andrews  and  O'Malley,  in  support  of  the  rule.  It  is  sufficient  for  the  defendant 
to  establish  that  the  plaintifl's  did  not  become  possessed  of  the  reversion  as  alleged ; 
and  it  is  not  for  him  to  shew  what  estate  the  wife  took,  or  whether  she  took  any  estate 
at  all.  It  is  sutiicient  to  shew,  that  on  her  death  the  estate  determined,  and  no  estate 
vested  in  the  plaintifis.  If  she  took  a  freehold  interest  or  a  chattel  interest  for  her 
life  only,  then  no  interest  could  pass  to  the  plaintiffs.  The  Court  must  take  the  whole 
will  together,  to  [819]  see  what  the  intention  of  the  testator  is.  The  correct  rule 
is  laid  down  in  Jarman  on  AVills  (vol.  2,  p.  744),  that  where  a  testator  uses  an  additional 
■word  or  phrase,  he  must  be  presumed  to  have  an  additional  meaning.  Now,  there 
are  in  this  will  several  bequests,  but  there  is  not  a  single  devise,  except  this,  in  which 
the  testator  does  not  use  apt  words  of  limitation  ;  and  he  must  be  taken  to  have  a 
different  meaning  where  he  does  not  use  such  words.  Here,  the  words  of  the  devise 
are  to  the  widow  alone,  and  she  took  a  life  estate  only  in  the  farm  and  premises. 
The  testator  in  the  first  instance  devises  the  estate  to  his  sons  and  their  heirs ;  and 
unless  there  had  been  something  to  prevent  it,  they  w'ould  have  taken  the  inteiest 
in  possession  ;  but,  in  order  to  prevent  that,  he  provides  that  his  wife  shall  have  "  the 
use  and  occupation  or  annual  increase  at  her  pleasure."  Those  are  no  words  of  devise 
at  all,  but  a  sort  of  license  for  her  to  have  the  use  and  occupation  of  the  farm-house 
and  premises,  or  the  annual  profits  of  them,  at  her  option,  as  a  personal  benefit  to 
herself.  When  we  come  to  the  next  clause,  as  to  the  farming  stock,  &c.,  it  is  found 
to  be  totally  different.  By  that  clause  she  is  to  pay  a  certain  specified  sum  to  each 
of  the  daughters  ;  and  as,  if  she  paid  the  money,  she  might  have  no  means  of  recouping 
herself  during  her  lifetime,  the  testator  there  adds  the  words  "  her  executors  and 
administrators."  But  the  limitation  to  the  wife  with  respect  to  the  farm  and  premises 
does  not  give  her  any  intei-est  beyond  her  life. 

Secondly,  as  to  the  variance,  the  cases  cited  on  the  other  side  are  not  authoi'ities 
in  favour  of  the  plaintiff's.  They  should  have  shewn  in  the  declaration  what  the 
interest  was ;  and  not  having  done  so,  they  have  failed  to  shew  the  legal  effect  of  the 
deed.  The  legal  effect  of  the  deed  would  have  made  the  rent  payable  to  the  heirs, 
and  the  defendant  [820]  would  have  been  estopped  from  shewing  the  real  title  to  the 
land.  [Parke,  B.  You  might  have  done  so  by  pleading,  and  shewing  that  no  interest 
passed.]  The  plaintiffs  ought  to  have  shewn  what  the  interest  was.  Prima  facie 
Mrs.  Hutchinson  was  seised  in  fee.  [Kolfe,  B.  Suppose  tenant  in  fee  leases,  reserving 
rent  to  his  heirs,  executors,  and  administrators,  and  the  heir  sues,  would  there  be  any 
variance  created  by  shewing  that  the  reservation  was  to  executors  and  administrators  1] 
In  that  case  the  words  executors  and  administrators  w'ould  be  mere  surplusage — the 
reservation  would  prima  facie  be  to  the  proper  party.  [Parke,  B.  The  deckration 
contains  an  imperfect  allegation  that  the  widow  was  possessed  for  a  term,  for  it  shews 
that,  on  her  death,  an  administration  was  granted,  and  the  executors  claim  and  sue 
in  consequence.]  The  plaintiffs  rely  on  the  title  by  estoppel,  arising  from  the  admission 
of  the  lessee.  The  estoppel  on  the  tenant  is,  that  during  the  term  he  cannot  deny 
that  the  lessor  and  her  executors  are  entitled  to  the  rent.  [Pollock,  C.  B.  It  is  not 
a  case  of  estoppel  at  all.  It  would  have  been  competent  for  the  tenant  to  have  shewn 
that  the  title  to  the  estate  went  to  another  party.]  The  tenant,  it  is  submitted, 
would  be  estopped  from  disputing  the  title  of  the  lessor  and  her  executors,  after 
having  taken  the  lease  from  them.  The  plaintiffs  rely  on  a  title  by  estoppel,  but  the 
deed  produced  does  not  shew  any  estoppel,  as  it  contains  the  words  "heirs,  executors, 
and  admitn'strators."  There  is,  therefore,  a  variance  between  the  declaration  and  the 
deed  produced  in  eviilence  at  the  trial. 

Pollock,  C.  B.     I  think  this  rule  ought  to  be  discharged.     The  principal  question 
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is,  wlietlier  the  testator  gave  his  Avidow  an  estate  for  her  life,  or  during  the  minority 
of  one  or  perhaps  both  his  children.  I  think  the  will,  by  clear  implication,  gave  her 
an  estate  for  years.  It  is  con-[821]-tended  that  we  ought  to  construe  the  will  by 
reference  to  the  prior  part  of  it,  which  gives  her  the  "  use  and  occupation  "  of  the  land. 
But  it  is  plain  that  an  estate  for  years  was  intended  to  be  bequeathed,  and  that  the 
same  efi'ect  is  to  be  given  to  both  parts  of  the  clause  of  the  vcill.  The  widow,  therefore, 
took  a  chattel  interest  only.  The  defendant  then  seeks  to  enter  a  nonsuit,  on  the 
ground  that  there  is  a  variance  between  the  deed  proved  and  that  set  forth  in  the 
declaration.  Here,  however,  the  lease  is  set  out  according  to  its  legal  effect.  The 
word  "heirs, '  which  appears  in  it,  has  no  meaning,  and  may  be  rejected  as  void  and 
of  no  effect. 

Pakke,  B.  I  am  entirely  of  the  same  opinion.  The  principal  point  is,  what  estate 
Alice  Hutchinson  took  in  the  lands  in  question.  She  is  to  have  the  "  use  and  occupa- 
tion," or  the  profits  of  the  lands,  at  her  pleasure.  I  think  the  words  "  use  and  occupa- 
tion "  would  give  her  an  estate  of  some  kind  or  other ;  but,  without  doubt,  a  bequest 
of  the  profits  would  have  that  effect.  By  the  latter  part  of  the  clause,  the  remainder 
of  the  testator's  farming  stock  is  given  to  his  wife,  "  her  executors  and  administrators," 
until  his  son,  J.  S.  Hutchinson,  should  attain  twenty-one  years:  it  was  therefore 
clearly  intended  that  she  should  take  the  profits  of  the  land  until  her  son  reached  that 
age.  She  had,  therefore,  a  chattel  interest  for  eleven  years  or  longer,  and  had  power 
to  grant  a  lease,  the  interest  in  which  would  pass  to  her  executors.  As  to  the  other 
point,  I  think  there  is  no  variance.  The  legal  efl'ect  of  the  will  is,  that  the  rent  is  to 
continue  bej'ond  the  death  of  the  widow,  and  the  law  gives  the  rent  to  those  parties 
who  are  entitled  to  it.  The  lease,  therefore,  is  correctly  set  out.  It  is  said,  however, 
that  it  ought  to  appear  expressly  that  the  widow  had  a  chattel  interest :  if  that  be 
necessary,  it  does  appear  on  the  face  of  the  declaration,  because  it  is  [822]  stated  that 
the  plaintiffs,  as  administratrixes,  became  possessed  of  the  reversion  in  the  demised 
premises. 

Alderson,  B.  I  am  of  the  same  opinion.  This  is  a  devise  of  the  use  and  profits 
of  the  land  during  the  minority  of  the  sons.  That  constitutes  a  term  for  years. 
Whether  that  term  be  in  woids  given  to  the  executors  and  administrators  of  the 
widow  is  immaterial,  for  it  will  go  to  them  by  law,  if  it  endures  beyond  her  life. 

RoLFE,  B.  I  think  the  words  "  use  and  occupation  "  of  the  lands  and  stock  during 
the  minority  of  the  sons  would,  independently  of  the  other  words  of  the  will,  give  the 
widow  an  estate  by  express  devise  during  the  minority  of  her  sons.  Much  of  the 
remainder  of  this  clause  in  the  will  is  merely  tautologous  and  redundant.  On  the  same 
principle,  a  gift  of  the  dividends  on  stock  carries  with  it  the  stock  itself.  I  agree  with 
my  Brother  Byles,  that  it  is  ridiculous  to  suppose  the  testator's  intention  to  have  been, 
that  the  widow  should  have  the  land  for  her  life  only,  but  that  the  stock  should  pass 
to  her  executors,  and,  by  consequence,  that  the  son  should  take  the  land  without  any 
stock  upon  it.  As  to  the  other  point,  I  think  there  is  no  variance,  as  the  lease  is  set 
out  according  to  its  legal  effect. 

Rule  discharged. 

[823]  Chanter  v.  Dewhurst  and  Another.  Exch.  of  Pleas.  May  3,  1844.— 
Assumpsit  for  the  price  of  a  license  granted  by  the  plaintiff  to  the  defendants  to 
use  an  invention  for  a  patent  furnace.  The  plaintiff  having  obtained  the  patent, 
granted  the  defendants  a  license,  which  was  in  writing,  but  not  under  seal,  to 
use  the  patent ;  and  the  defendants,  having  received  the  license,  kept  it,  and 
used  the  invention,  but,  when  called  upon  to  pay  the  price  agreed  upon,  objected 
to  pay  for  it,  on  the  ground  that  it  was  void,  as  not  being  under  seal.  By  the 
terms  of  the  letters  patent,  all  persons  were  commanded  not  to  "make,  use,  or 
put  in  practice  the  said  invention,  or  any  part  of  the  same,  nor  in  anywise 
counterfeit,  imitate,  or  resemble  the  same,  nor  make,  or  cause  to  be  made,  any 
addition  thereunto  or  subtraction  from  the  same,  whereby  to  pretend  himself  or 
themselves  to  be  the  inventor  or  inventors,  deviser  or  devisers  thereof,  without 
the  license,  consent,  or  agreement  of  the  said  J.  C.  (the  patentee),  his  executors, 
&c.,  in  writing,  under  his  or  their  hands  and  seals,  first  had  and  obtained,"  upon 
pain  of  a  contempt  of  the  royal  command,  and  of  being  answerable  to  the 
plaintiff  in  damages  :— Held,  first,   that  the  defendants,    having   obtained    the 
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license  they  had  bargained    for,  and   kept  it,  were  bound  to  pay  for  it  ;   and 
secondly,  that  the  license  was  not  void  as  not  being  under  seal. 

[S.  C.  13  L.  J.  Ex.  198.] 

Indebitatus  assumpsit  to  recover  the  sum  of  .311.  10s.,  for  the  license,  consent,  and 
permission  of  the  plaintifl',  granted  1)y  him  to  the  defendants,  to  use  upon  their  prcrai.ses 
a  certain  patent  invention,  called  Chanter  &  Company's  Patent  Furnace,  of  which  the 
plaintitr  was  the  owner  and  proprietor. 

Plea,  non  assumpsit. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Spring  Assizes  for  the  county  of 
Surrey,  it  appeared  that  the  plaintiff,  by  a  written  license,  in  the  usual  form,  but  not 
sealed,  gave  the  defendants  permission  to  use  the  patent  furnace,  of  which  he  was  the 
inventor,  upon  their  premises  at  Clitheroc,  in  Lancashire ;  and  that  the  defendants 
kept  the  license  and  erected  the  furnace  accordingly.  By  the  letters  patent,  all  persons 
were  strictly  commanded  "that  neither  they  or  any  of  them,  at  any  time  during  the 
continuance  of  the  said  term  of  fourteen  years  hereby  granted,  either  directly  or 
indirectly,  do  make,  use,  or  put  in  practice  the  said  invention,  or  any  part  of  the  same, 
so  attained  unto  by  the  said  John  Chanter,  as  aforesaid,  nor  in  anywise,  counterfeit, 
imitate,  or  resemble  the  same,  nor  shall  make  or  cause  to  be  made  any  addition  there- 
unto, or  subtraction  from  the  same,  whereby  to  pretend  himself  or  themselves  to  be 
the  inventor  or  inventors,  deviser  or  devisers  thereof,  without  the  license,  consent,  or 
agreement  of  the  said  John  Chanter,  his  executors,  administrators,  or  assigns,  in  writing 
under  his  or  their  hands  and  seals,  first  had  and  obtained  in  that  behalf,  upon  such 
pains  and  [824]  penalties  as  can  or  may  be  justly  inflicted  on  such  offenders,  for  their 
contempt  of  this  our  royal  command  ;  and  further,  to  be  answerable  to  the  said  John 
Chanter,  his  executors,  administrators,  and  assigns,  according  to  law,  for  his  and  their 
damages  thereby  occasioned."  The  above  letters  patent  having  been  produced  and 
read  at  the  trial,  it  was  objected  for  the  defendants,  that  the  license,  not  being  under 
seal,  was  void,  and  that  they  were  not  bound  to  pay  for  it;  and  consequently  that 
the  plaintiff'  ought  to  be  nonsuited.  On  behalf  of  the  plaintifl  it  was  insisted,  that 
the  defendants,  having  kept  the  license,  and  not  returned  it,  were  liable  to  pay  the 
price  of  it.  The  learned  Judge  refused  to  nonsuit,  and  the  jury  found  a  verdict  for 
the  plaintifl',  damages  311.  10s.,  leave  being  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit  on  this  and  other  points.  Peacock  having  in  the  early  part  of  this 
term  obtained  a  rule  accordingly, 

Hunifrey  and  Corner  now  shewed  cause.  Although  an  as-signment  of  a  patent,  or 
anything  affecting  the  right  to  the  patent  itself,  must  be  by  deed,  it  is  not  reiiuisite 
that  a  license  to  use  such  patent  should  be  under  seal.  In  Frolhcroe  v.  May  (•")  M.  & 
W.  675),  it  was  held  that  the  grant  of  an  exclusive  license  to  use  a  patent  does  not 
invalidate  the  letters  patent.  That  shews  that  the  license  is  no  part  of  the  patent 
itself.  In  none  of  the  numerous  cases  upon  patents  which  have  been  brought  before 
the  Courts,  where  the  license  has  not  been  under  seal,  has  it  ever  been  objected  that 
it  ought  to  have  been  so.  In  Chanter  v.  Leesc  (4  M.  &  W.  295 ;  S.  C,  in  error,  5  i\l. 
&  W.  G98),  where  it  appears  the  license  was  not  under  seal,  no  such  objection  was 
taken,  either  on  the  argument  in  this  Court  or  in  the  Exchequer  Chamber.  If  the 
defendant's  argimient  were  correct,  no  person  could  buy  and  use  the  smallest  patent 
article,  even  a  steel  pen  or  ink-[825]-stand,  without  having  a  license  under  the  hand 
and  seal  of  the  patentee;  for  the  letters  patent  prohibit  any  man  "to  make,  use,  or 
put  in  practice  the  said  invention."  It  cannot  be  necessary  to  have  a  license  under 
seal  to  use  it.  [Alderson,  B.  To  grant  a  license  not  under  seal  may  be  a  contempt 
of  the  Crown,  but  does  not  exempt  the  man  to  whom  it  is  granted,  and  who  derives 
a  benefit  from  it,  from  paying  the  price  of  it.  The  subsequent  language  of  the  patent 
throws  much  light  upon  its  meaning.  It  is  thus:  "  whereby  to  pretend  himself  or 
themselves  to  be  the  inventor  or  inventors,  deviser  or  devisers  thereof,  without  the 
license,"  Sia.  The  object  is  to  prevent  another  from  making  the  article  for  sale,  not 
from  the  use  of  it.  The  letters  patent  say  that  no  one  shall  make,  use,  or  put  in 
practice  the  "  invention,"  which  does  not  apply  to  the  case  of  a  party  buying  a  patent 
article  in  a  shop,  and  using  it.]  At  all  events,  the  defendants,  having  kept  the  license, 
and  not  returned  it,  were  liable  to  pay  the  price  of  it. 

Rawlinson  (Peacock  with  him)  in  support  of  the  rule.  The  words  of  the  letters 
patent  are  very  precise,  and  are  difficult  to  be  got  over,  for  the  terms  "  without  the 
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license,  consent,  or  agreement "  of  the  patentee,  override  the  whole  clause,  and  prohibit 
the  use,  as  well  as  the  making  and  putting  into  practice  of  the  invention,  without  a 
license  under  hand  and  seal. 

Pollock,  C.  B.  This  is  a  motion  to  enter  a  nonsuit,  on  the  ground  that  the  license 
to  use  a  patent  granted  to  the  defendants  was  not  under  seal ;  and  the  argument  is, 
that  the  license  is  void  ;  and  therefore,  as  the  defendants  took  nothing  under  it,  that 
they  ought  not  to  pay  for  it.  The  question  might  be  disposed  of  on  a  very  narrow 
ground,  'namely,  that  the  defendants  have  obtained  all  that  they  bargained  for ;  for 
they  asked  for  a  license  in  the  usual  foi'm,  and,  having  got  it,  remained  contented  with 
their  [826]  bargain,  until  they  were  called  upon  to  pay  for  it.  But  without  deciding 
the  question  altogether  upon  this  ground,  I  think  the  view  taken  by  my  Brother 
Alderson  is  correct.  The  license  was  gianted  in  order  to  enable  the  grantee  to  deal 
with  the  invention  in  the  same  manner  as  the  patentee  himself  might  deal  with  it. 
It  would  be  sufficient  to  determine  the  question  on  the  first  ground,  but  in  either 
point  of  view  I  think  the  defendant's  application  must  fail,  and  that  this  rule  must 
be  discharged. 

Parke,  B.  The  doubt  in  this  case  arises,  not  because  it  can  he  considered  necessary 
to  have  a  license  under  seal  to  use  every  patent  article  that  may  be  sold  in  a  shop,  but 
because  we  have  to  consider  whether  the  plaintiff  could  give  the  power  to  use  the  article 
in  question  without  complying  with  the  terms  of  the  letters  patent  as  to  the  mode  of 
granting  it.  It  is  difficult  to  give  effect  to  all  the  words  of  the  patent.  I  am  inclined, 
however,  to  concur  with  the  Lord  Chief  Baron  on  that  point.  The  question,  however, 
need  not  be  decided  on  that  ground,  as  the  verdict  may  be  suppoi'ted  on  the  other  ;  for, 
as  the  defendants  have  got  all  that  the  plaintiff  agreed  to  give,  and  have  kept  the  license, 
they  must  pay  the  stipulated  price. 

Alderson,  B.  I  am  of  the  same  opinion.  The  defendants,  in  making  the  machine 
in  question,  are  merely  acting  as  agents  for  the  patentee.  The  plaintiff  permits  the 
defendants  to  make  the  machine  for  themselves,  and  to  use  it  for  themselves ;  and,  in 
my  opinion,  a  license  for  this  purpose  need  not  be  under  seal.  Besides,  if  the  defendants 
intended  to  avail  themselves  of  this  objection,  they  ought  to  have  made  it  earlier,  and 
not  kept  the  license. 

RoLFE,  B.,  concurred. 

Eule  discharged. 

[827]  Stanley  v.  Agnew.  Exch.  of  Pleas.  May  3,  1844. — Assumpsit.  The 
declaration  stated,  that,  in  consideration  that  plaintiff  would  let  to  defendant  a 
certain  messuage,  together  with  certain  household  furniture,  linen,  &c.,  defendant 
promised  plaintiff  to  use  the  said  messuage  in  a  tenant-like  manner,  and  take  due 
care  of  the  furniture,  linen,  &c.,  and  at  the  expiration  of  the  term  to  leave  the 
said  household  furniture,  linen,  &c.,  cleaned  : — Held,  that  the  declaration  was 
supported  by  proof  that  the  furniture  was  clean  at  the  time  the  defendant  took 
possession  of  it,  and  that  he  agreed  to  leave  it  as  he  found  it. 

Assumpsit.  The  declaration  stated,  that  in  consideration  that  the  plaintiff  would 
let  to  the  defendant  a  certain  messuage,  together  with  certain  household  furniture,  linen, 
goods,  and  chattels,  to  wit,  &c.,  the  defendant  promised  the  plaintiff  to  use  the  said 
messuage  in  a  tenant-like  manner,  and  take  due  care  of  the  furniture,  linen,  &c.  during 
the  tenancy,  and  at  the  expiration  thereof,  to  leave  the  said  household  furniture,  linen, 
goods,  and  chattels,  cleaned.  Breach,  that  the  defendant  did  not  leave  the  furniture, 
&c.,  cleaned.     Plea,  non  assumpsit. 

At  the  trial,  before  Coleridge,  J.,  at  the  last  Spring  Assizes  for  the  county  of  Oxford, 
it  was  proved  that  the  furniture  was  clean  at  the  time  the  defendant  took  possession, 
and  that  he  agreed  verbally  to  leave  it  as  he  found  it.  It  was  thereupon  objected  for 
the  defendant,  that  the  contract  was  not  proved  as  it  was  laid  in  the  declaration, 
inasmuch  as  the  contract  alleged  was  larger  than  that  proved.  The  learned  Judge 
was  inclined  to  be  of  that  opinion,  but  he  directed  the  jury  to  find  for  the  plaintiff, 
giving  liberty  to  the  defendant  to  move  to  enter  a  verdict  for  him.  Keating  having 
in  the  early  part  of  this  term  obtained  a  rule  accordingly, 

Talfourd,  Serjt.,  and  Flood  now  shewed  cause.  There  is  no  variance  between  the 
contract  stated  in  the  declaration  and  that  proved  at  the  trial.     The  contract  alleged 
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in  substance  was,  that  the  tenant  would  leave  the  premises  in  the  same  stale  as  ho 
found  them,  reasonable  wear  and  tear  excepted.  It  would  not  be  a  I'easonable  con- 
struction that  wear  and  tear  should  not  be  allowed.  The  contract  is  one  arising  from 
the  relation  of  landlord  and  tenant.  Secondly,  there  was  evidence  to  prove  that  the 
defendant  agreed  to  leave  the  fiu'niture  cleaned,  for  it  was  clean  when  [828]  ho  took 
it,  and  he  agreed  to  deliver  it  up  in  the  same  state.  In  Ilandford  v.  I'ahnir  {'1  Bro.  & 
B.  359),  the  declaration  stated,  that  in  consideration  that  the  plaintill'  would,  at  the 
request  of  the  defendant,  lend  him  a  horse,  the  defendant  promised  to  take  proper  care 
of  the  horse,  and  return  him  to  the  plaintiff  in  as  good  a  condition  as  he  was  in  at  the 
time  of  the  promise,  or  pay  fifteen  guineas.  The  contract  proved  was,  in  addition  to 
these  terms,  that  the  defendant  should  find  the  horse  meat  for  his  work  ;  and  it  was 
held,  that  the  contract  was  sufficiently  stated  in  the  declaration,  and  according  to  its 
legal  effect.     They  were  then  stopped  by  the  Court. 

Keating,  in  support  of  the  rule.  There  is  a  variance  between  the  contract  proved 
and  that  laid  in  the  declaration  ;  the  contract  laid  in  the  declaration  being  vei-y  much 
wider  than  that  proved.  The  contract,  as  laid  in  the  declaration,  would  oblige  the 
defendant  to  deliver  up  the  furniture  in  a  cleaned  state,  whatever  its  condition  was  at 
the  time  he  took  it.  The  contract  declared  on  is  a  special  one,  and  does  not  result 
from  the  relation  of  landlord  and  tenant. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  There  was 
ample  evidence  for  the  jury  that  the  defendant  agreed  to  surrender  the  furniture,  at 
the  end  of  his  term,  in  a  cleaned  state,  as  alleged  in  the  declaration.  This  is  a  case 
where  much  depends  upon  the  understanding  of  the  parties  who  contract,  with  reference 
to  a  variety  of  circumstances — the  description  of  the  premises,  the  locality,  and  other 
matters  ;  and  the  agreement,  therefore,  ought  not  to  be  construed  with  the  same  nicety 
as  in  contracts  relating  to  more  extended  transactions. 

Parke,  B.  I  am  of  the  same  opinion.  The  contract  [829]  stated  in  the  declaration 
is,  that  the  defendant  will  use  the  messuage  and  premises,  with  the  appurtenances,  in  a 
tenant-like  and  proper  manner ;  that  he  will  take  due  care  of  the  furniture,  and  leave 
it  cleaned  ;  and  the  evidence  is,  that  he  took  the  house  and  furniture  in  a  clean  state, 
and  agreed  to  leave  them  as  he  found  them.  He  was  bound  by  this  contract  to  use 
the  furniture  in  a  tenant-like  manner,  and,  inter  alia,  to  clean  it  in  a  reasonable  way 
before  he  left  it.  I  think  the  evidence  would  have  warranted  the  jury  in  saying,  that 
the  contract  in  the  declaration  was  proved  ;  and  as  it  is  submitted  to  us  whether  there 
was  evidence  to  support  the  contract  laid  in  the  declaration,  it  seems  to  me  that  the 
evidence  for  this  purpose  was  quite  satisfactory. 

Alderson,  B  I  think  there  is  no  variance  between  the  contract  alleged  and  that 
which  was  proved.  The  furniture  was  clean  when  the  defendant  took  the  premises ; 
and  his  agreement  is,  that  he  will  leave  it  as  he  found  it.  He  undertakes,  therefore, 
that  he  will  leave  it  cleaned,  for  it  was  cleaned  when  he  took  it. 

RoLFE,  B.,  concurred. 

Rule  discharged. 

[830]  Embun  v.  Dartnell.  E.xch.  of  Pleas.  May  8,  1844. — A  count  on  a  prom- 
issory note  made  payable  at  a  particular  place,  named  in  the  body  of  the  note, 
is  bad  after  verdict,  if  it  omits  to  allege  a  presentment  at  that  place. — The 
declaration  contained  a  good  and  a  bad  count,  with  a  general  averment  of  damage  : 
— Held,  that  the  Court  could  not  arrest  the  judgment,  but  that  the  proper  course 
was  to  award  a  venire  de  novo. — Where,  on  account  of  the  pressure  of  business, 
a  motion  for  a  new  trial,  &c.,  cannot  be  heard  within  the  first  four  days  of  term, 
and  the  case  is  put  down  in  the  list  of  reserved  motions,  notice  of  that  fact  should 
be  given  to  the  opposite  party,  or  he  will  be  entitled  to  the  costs  of  signing 
judgment,  if  he  proceeds  to  do  so. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  defendant,  on  &c., 
made  his  promissory  note  in  writing,  and  thereby  promised  to  pay  to  the  order  of 
J.  Bowstead,  at  No.  2  Philpot-lane,  City,  the  sum  of  151.  li<s.  7d.,  three  months  after 
the  date  thereof  (which  period  had  elapsed  before  the  commencement  of  this  suit), 
and  then  delivered  the  said  note  to  the  said  J.  B.,  who  then  indorsed  the  same  to  the 
plaintiff;  and  the  defendant  then  promised  the  plaintiff  to  pay  him  the  said  note, 
according  to  the  tenor  and  effect  thereof.     Then  followed  a  count  for  301.  due  on  an 
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account  stated,  and  there  was  a  general  breach,  that  the  defendant  had  disregarded 
his  promises,  and  had  not  paid  the  said  monies,  or  any  part  thereof. 

To  the  first  count,  the  defendant  pleaded  a  special  plea ;  and  to  the  second  count, 
nou  assumpsit,  except  as  to  151.  18s.  6d.,  and  as  to  that  sum  a  special  plea,  upon  which 
he  obtained  judgment  on  demurrer  to  the  replication.  The  cause  was  tried  before  the 
under-sheriff  of  Middlesex,  when  the  only  evidence  given  was  the  note,  and  the  defen- 
dant not  appearing,  on  production  of  the  note,  a  general  verdict  was  found  for  the 
plaintiff. 

Hurlstone  had  obtained  a  rule  to  shew  cause  why  the  judgment  should  not  be 
arrested  on  the  first  count,  and  why  the  veidiot  on  the  second  count  should  not  be 
entered  for  the  defendant.  He  submitted,  that  as  the  note  was  alleged  to  be  payable 
at  a  particular  place  in  the  body  of  it,  there  should  have  been  an  averment  of  a 
presentment  at  that  place:  Saunderson  y.  Bowes  (14  East,  500),  IVilliams  v.  Waring 
(10  B.  &  Or.  2  ;  5  Man.  &  Ey.  9).  [831]  [Parke,  B.  Yes ;  the  statute  1  &  2  Geo.  4, 
c.  78,  does  not  extend  to  promissory  notes.]     The  Court  having  granted  a  rule, 

Petersdorff  shewed  cause  upon  an  affidavit,  which  stated  that  the  plaintiff  had 
proceeded  to  sign  judgment,  and  urged  that  the  application  was  therefore  too  late. 
Doe  d.  Duncan  v.  Edwards  (7  Dowl.  P.  C.  547).  At  all  events,  the  plaintiff  was  entitled 
to  the  costs  of  signing  judgment. 

Hurlstone,  in  support  of  the  rule.  This  motion  was  made  on  the  6th  day  of  the 
term,  in  consequence  of  the  pressure  of  business,  the  case  having  been  duly  set  down 
in  the  list  of  reserved  motions  ;  and  the  plaintiff  having  served  the  defendant  with  a 
notice  of  taxation,  the  defendant  gave  him  notice  that  the  motion  was  about  to  be 
made.  In  Doe  d.  Duncan  v.  Edwards,  Patteson,  J.,  (after  observing  that,  under  these 
circumstances,  the  party  moving  for  the  rule  should  give  notice  of  the  cau.se  being  set 
down  on  the  paper),  say.s,  "  It  is  true,  that  it  is  rarely  that  such  a  case  will  occur,  it 
being  obvious  that  unless  a  party  choose  to  relinquish  his  costs,  he  would  have  to  give 
notice  of  taxation  of  costs ;  and  the  other  party,  on  being  served  with  the  notice, 
would  say  that  it  was  made  too  early,  as  a  motion  for  a  new  trial  was  about  to  be 
made."     In  the  present  case,  that  very  course  was  pursued. 

Pollock,  C.  B.  The  Master  reports  to  us,  that,  before  notice  of  taxation  is  given, 
it  is  the  practice  to  make  an  entry  of  judgment  in  the  Judgment  Office ;  costs  would 
be  incurred  by  that  step,  which  the  defendant  ought  to  pay,  as  he  has  omitted  to  give 
notice  of  the  cause  having  been  entered  in  the  list. 

Petersdorff'.  It  is  conceded  that  the  count  on  the  note  [832]  is  bad ;  but,  as  the 
other  count  is  good,  the  Court  will  not  arrest  the  judgment,  but  will  award  a  venire 
de  novo. 

Parke,  B.  That  is  certainly  the  practice,  and  the  rule  must  be  absolute  for  a 
venire  de  novo. 

Rule  accordingly. 

Doe  d.  Twining  and  Another  v.  Muscorr.(«)  Exeh.  ofiPleas.  1844.— The  lord 
of  a  manor,  having  a  right  to  seize  copyhold  lands  quousque  pro  defectu  tenentis, 
brought  ejectment  against  the  defendant,  a  feme  covert  claiming  to  be  entitled  to 
the  lands,  in  order  to  enforce  payment  of  certain  tines  claimed  in  respect  thereof. 
There  was  no  evidence  of  the  defendant's  title  ;  but  it  was  shewn  that  there  was 
an  entry  in  the  court  rolls,  that  the  defendant  had  appeared  at  a  court  holden  for 
the  manor,  by  her  attorney,  and  had  claimed  to  be  admitted  to  the  lands  on  the 
death  of  the  former  tenant;  and  had  been  admitted  accordingly.  The  lands 
consisted  of  three  tenements,  which,  in  former  admittances,  had  been  described, 
one  of  them  as  containing  14f  acres,  the  others  without  any  admeasurement.  In 
the  entry  of  the  defendant's  admittance,  the  description  was  the  same,  and  in 
addition,  the  whole  were  stated  to  contain  148  acres.  Three  several  fines  were 
then  assessed  on  the  premises.  It  was  objected,  that  the  plaintiff  was  not  entitled 
to  recover,  on  the  grounds,  first,  that  there  was  no  evidence  of  the  appointment 
of  an  attorney  by  the  defendant  or  by  the  lord  for  her,  under  1 1  Geo.  4  &  1  Will.  4, 
c.  65,  ss.  4  &  5,  and  that  therefore  the  admittance  and  assessment  of  the  fine  were 

(a)  This  case  was  determined  in  Hilary  Term  (Jan.  19),  but  has  been  unavoidably 
postponed. 
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void  ;  and,  secondly,  that  the  variation  in  the  description  of  the  lands  vitiated 
the  proceedings. — Held,  that,  there  being  no  answer  to  the  lord's  title  to  seize 
quousque,  except  the  supposed  acknowledgment  on  the  court-roll  of  the  defendant's 
title,  that  acknowledgment  must  be  taken  altogether,  and  was,  therefore,  evidence 
that  the  attorney  was  duly  appointed  for  the  purpose,  and  claimed  to  l)c  admitted 
to  the  three  tenements  as  described  in  the  admittance  ;  or  if  it  were  said  that  the 
lord's  right  of  entry  was  defeated  by  the  actual  admittance  of  the  defendant, 
such  admittance  must  be  taken  altogether  to  be  such  as  would  give  her  a  legal 
title,  and  therefore  no  objection  could  be  taken  to  the  want  of  the  due  appoint- 
ment of  the  attorney,  or  to  the  description  of  the  tenements. — Where  a  tine 
arbitrary  is  imposed,  it  is  due  to  the  lord  of  common  right,  and  it  is  for  the  tenant 
to  shew  that  it  was  unreasonable. — Although  the  lord  of  a  manor  proceeds  in  the 
first  instance  on  his  right  to  enter  and  seize  quousque  pro  defectu  tenentis,  if  that 
be  answered,  he  may  nevertheless  recover  on  a  right  of  entry  and  seizure  quousque 
the  fine  is  satisfied. — The  right  of  entry  quousque  is  not  affected  by  the  9th  section 
of  the  Stat.  1 1  Geo.  4  &  1  Will.  4,  c.  65. 

[S.C.  14L.  J.  Ex.  185.] 

Ejectment  for  the  recovery  of  three  copyhold  tenements,  held  of  the  manor  of 
Pembridge  Foreign,  in  the  county  of  Hereford. 

At  the  trial,  before  Williams,  J.,  at  the  Summer  Assizes  for  Herefordshire,  1843, 
it  appeared  that  the  action  was  brought  by  the  lords  of  the  above  manor,  to  compel 
the  [833]  payment  of  certain  fines  claimed  to  be  due  for  the  said  tenements,  under 
the  following  circumstances  : — 

The  defendant  had  purchased  the  three  copyhold  estates  from  Mrs.  M'Murdo, 
a  married  woman,  and  they  had  been  so  long  held  in  unity  of  possession  with  a  free- 
hold estate,  that  they  could  not  be  distinguished  from  each  other,  or  from  the  freehold. 
On  the  death  of  Mrs.  M'Murdo's  grandmother,  the  last  tenant  on  the  rolls,  three 
proclamations  were  made  for  the  party  entitled  to  come  in  and  be  admitted,  and  at 
the  next  following  court,  Mrs.  M'Murdo  was  admitted  according  to  the  stat.  11  C4eo. 
4  &  1  Will.  4,  c.  65.  The  entry  on  the  court  rolls  was,  that  she  was  admitted  by 
J.  G.  W.,  her  attorney,  but  no  appointment  of  the  attorney  by  the  lords,  or  by 
Mrs.  M'Murdo,  was  stated.  The  description  of  the  three  copyhold  estates  in  her 
admittance  was  the  same  as  on  the  last  admittance,  with  the  addition  of  these  words 
at  the  end  : — "All  which  said  hereditaments  and  premises  contain  148  acres,  1  rood, 
14  perches;"  the  old  description  stating  one  estate  to  be  14f  acres,  and  giving  no 
admeasurement  of  either  of  the  others.  Three  several  fines  were  assessed,  and 
demanded  of  Mrs.  M'Murdo  and  her  husband,  and  on  nonpayment,  this  action  was 
brought,  three  lunar  months  after  the  demand.  A  verdict  was  found  for  the  plaintiff, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  on  the  grounds, 
first,  that  no  evidence  was  given,  either  of  the  extent  of  the  copyhold  estates,  the 
custom  with  respect  to  fines,  or  the  reasonableness  of  the  fines  ;  secondly,  that  the 
lord  was  bound  to  follow  the  ancient  description  on  the  court-rolls,  and  the  admittance 
of  Mrs.  M'Murdo  was  avoided  by  the  addition  of  the  statement  of  the  acreage ;  and, 
thirdly,  that  the  admittance  was  void,  because  there  was  no  recital  on  the  court  rolls, 
nor  other  evidence,  of  the  appointment  of  the  attorney  by  the  lords  of  the  manor,  or 
by  Mrs.  M'Murdo. 

Talfourd,  Serjt.,  in  last  Michaelmas  Term,  moved  pur-[834]-suant  to  the  leave 
reserved,  and  obtained  a  rule  nisi,  against  which,  in  Hilary  Term  (Jan.  19), 

Smythies  shewed  cause.  The  plaintiff  in  this  case  has  a  right  of  entry,  whether 
Mrs.  M'Murdo  was  or  was  not  admitted,  or  entitled  to  be  so.  The  defendant  con- 
tends, that  a  married  woman  entitled  to  admittance  being  protected  from  forfeiture 
by  11  Geo.  4  &  1  Will.  4,  c.  65,  s.  9,  the  lords  must  proceed  under  that  statute  ;  and 
that  here  the  proceeding  was  irregular,  and  the  admittance  void,  because  no  attorney 
was  propeily  appointed,  and  the  ancient  description  of  the  lands  was  altered  ;  and 
that,  if  not,  the  tines  were  not  well  assessed,  because  no  evidence  was  given  of  the 
custom  as  to  the  amount  of  the  fine,  nor  as  to  its  reasonableness,  nor  as  to  the  identity 
of  the  lands.  All  this  reasoning  is  founded  on  the  assumption  of  Mrs.  M'Murdo's 
having  title,  of  which  no  evidence  was  given.  Then,  is  an  abortive  attempt  to  admit 
her  an  admission  by  the  lords  of  her  right  to  demand  admittance?  The  lords  are 
denied  all  information  as  to  her  title,  but  admit  her  as  a  claimant.     But  the  statute 
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applies  onl}^  on  the  assiiiuptioii  of  her  title.  [Parke,  B.  But  what  right  have  you  to 
proceed  at  common  law,  having  admitted  1]  If  the  admittance  is  valid,  the  lord  may 
enter  for  the  non-payment  of  the  fines  in  three  months,  at  common  law ;  Denny  v. 
Leman  (Hob.  135);  if  invalid,  he  enters  pro  defectu  tenentis.  In  North  v.  The  Earl 
md  Cmmless  of  Sirafford  (3  P.  Wms.  148),  it  was  held,  that  if  the  attorney  appeared 
for  the  feme  covert  without  authority,  the  lord  might  enter  at  common  law,  and  if 
not,  he  might  sue  for  his  fine.  The  right  of  entry,  which  the  lords  had  after  the 
third  proclamation,  could  not  be  lost  but  by  a  valid  admittance ;  they  could  not  lose 
it  unless  the  tenant  acquired  it;  for  the  proceedings  at  the  fourth  court  could  not 
take  an  estate  from  the  lords  without  giving  it  to  the  tenant. 

[835]  But,  even  if  the  attempt  to  admit  Mrs.  M'Murdo  was  from  any  irregularity 
abortive,  and  yet  operates  as  an  acknowledgment  of  her  title  to  admittance,  the  lords 
may  enter  quousque,  though  not  for  a  foi'feiture ;  North  v.  Strafford ;  Doe  d.  Tarrant 
v.  Hellkr  (3  T.  K.  1G2),  decided  on  the  similar  repealed  statute,  9  Geo.  1,  c.  29 
(1  Scriven,  404;  1  Watkins,  292).  [Lord  Abinger,  C.  B.  You  say,  if  she  is  entitled, 
the  lords  may  enter  quousque,  and  if  not,  they  have  a  right  to  bring  ejectment  under 
the  statute  for  the  fine.]  If  entitled,  but  not  admitted,  they  may  enter  quousque; 
if  not  entitled,  the  statute  does  not  apply.  [Parke,  B.  Have  not  the  lords  admitted 
her  title  ?]  If  the  fact  of  admittance  proves  a  previous  title  to  demand  it,  a  voluntary 
grant  could  never  be  proved  ;  but  even  if  a  valid  admittance,  giving  the  lords  a  right 
to  sue  for  the  fines,  might  conclude  them  as  to  her  title,  an  abortive  attempt,  giving 
no  right  to  a  fine,  will  not ;  nor  an  admittance  under  mistake]  of  facts ;  Zoxich  d.  Forse 
V.  Fort^e  (7  East,  190) :  and  here  the  title  claimed  turned  out  to  be  false. 

Assuming,  however,  that  she  is  entitled,  and  that  the  loids  must  proceed  under 
the  statute,  the  proceedings  were  regular.  If  an  attorney  appear  at  the  court  without 
authority,  yet  by  the  party's  subsequent  assent,  the  admittance  is  good  :  Blunt  v. 
Clark  (2  Si'd.  51  ;  1  Scriven,  360):  and  neither  Mrs.  M'Murdo,  nor  the  defendant 
claiming  under  her,  can  complain  of  an  invalidity  which  was  curable  by  her  assent. 

It  is  further  objected,  that  there  was  an  improper  addition  of  the  acreage  to  the 
ancient  description  ;  but  this  objection  applies  to  two  only  out  of  the  three  estates, 
for  the  ancient  description  states  one  to  be  14f  acres,  and  leaves  the  other  two 
unmeasured  ;  and  the  additional  statement  that  all  three  amount  to  148  acres,  1  rood, 
14  perches,  in  merely  equivalent  to  a  statement  that  the  two  [836]  amount  to 
148  acres,  1  rood,  14  perches,  minus  14f  acres,  leaving  the  ancient  description  as  to 
one  unaltered.  As  to  the  other  two,  the  lords  had  a  right  to  a  description  sufficient 
to  identify  the  lands  :  Pieg  v.  Lord  of  the  Manm-  of  Bishopstoke  (8  Dowl.  P.  C.  609) :  for 
otherwise  the  boundaries  must  in  time  be  lost,  since  a  mere  name  cannot  continue  for 
ever  to  identify  the  lands  ;  and  there  was  some  evidence  for  the  jury  that  the  statement 
as  to  the  acreage  was  ti-ue,  for  the  defendant,  after  receiving  notice  of  the  description 
which  would  be  used  in  default  of  his  tendering  a  better,  attended,  with  his  attorney, 
at  the  court  at  which  Mrs.  M'Murdo  was  admitted,  and  made  no  objection  to  the 
statement  now  objected  to.  The  defendant  contends,  that  when  the  boundaries  are 
confused,  the  lord's  proper  remedy  is  by  a  commission  in  equity  to  ascertain  the 
boundaries  ;  but  as  that  relief  is  granted  to  lords  of  manors  only,  on  the  ground  that 
the  confusion  arises  by  default  of  the  tenant,  whose  duty  it  is  to  keep  up  the 
boundaries,  the  defendant  cannot  allege  that  the  lords  are  bound  to  seek  that  remedy, 
which  will  be  granted  only  on  his  own  default.     Godfrey  v.  Littel  (1  Euss.  &  M.  59). 

Then  as  to  the  assessment  of  the  fines,  it  was  proved  that  fines  were  payable  on 
alienation  and  descent,  and  all  fines  are  prima  facie  arbitrary,  or  the  lord  entitled  to 
two  years'  value  ;  and  the  onus  of  proof  is  on  the  tenant  to  prove  a  custom  for  a  fine 
certain,  or  that  the  amount  is  excessive  :  Denny  v.  Leman  (1  Scriven,  421 ;  Hob.  135). 
But  further,  as  the  lords  do  not  recover  any  fine  in  this  action,  the  amount  is  not  in 
issue,  but  merely  whether  any  is  due.  [Parke,  B.  But  the  plaintiflT  cannot  recover 
unless  the  fine  was  properly  assessed.]  The  statute  does  not  permit  the  defendant  to 
dispute  the  amount  in  this  action  ;  had  that  been  the  intention,  section  10  would  have 
had  thewords  "or  excessive,"  [837]  after  the  word  "unlawful"  ;  and  section  7  gives 
him  a  distinct  remedy,  if  the  lord  retains  possession  after  levying  a  reasonable  amount. 
This  objection  also-  requires  that  the  tenant  should  shew  more  evidence  of  title  than 
the  bare  fact  of  admittance,  for  on  a  voluntary  grant  the  fine  is  ad  libitum  ;  the 
custom,  which  restrains  the  lord,  attaching  only  to  those  who  have  a  right  to 
admittance  (1  Watkins,  372). 
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Lastly,  it  is  said  that  the  fines  were  not  well  assessed,  because  the  lands  cannot  be 
identified  ;  but  the  identification  is  not  necessary  in  an  action  for  the  fine  (1  Scriven, 
421,  citing  North  v.  Strafford) ;  and  still  less  can  it  be  in  ejectment,  where  the  fine  is 
not  recovered.  The  identification  was  however  suHicient  in  this  case,  as  it  appeared 
that  the  description  in  the  defendant's  title-deeds,  the  court-rolls,  and  the  declaration, 
were  all  verbally  identical. 

Talfourd,  Serjt.,  and  W.  J.  Alexander,  in  support  of  the  rule.  The  whole  pro- 
ceedings in  this  case  were  instituted  upon  and  proved  under  the  stat.  1 1  Geo.  4  & 
1  Will.  4,  c.  65.  If  thou  it  be  said  that  the  lords  were  entitled  to  enter  and  seize 
quousque,  they  are  in  this  difiiculty,  that  they  have  admitted  the  tenant  under  the 
statute,  and  cannot  therefore  now  say  that  they  have  seized  as  for  a  forfeiture. 
Doe  d.  Tarrant  v.  Hellier  decides  that  an  absolute  seizure  cannot  be  afterwards  set  up 
as  a  seizure  quousque.  So  it  is  repugnant  and  inconsistent  to  say  at  the  same  time 
that  the  loid  holds  quousque,  and  that  there  is  a  fine  payable,  which  supposes  an 
admittance.  The  question,  therefore,  really  is,  whether  the  provisions  of  the  statute 
have  been  complied  with.  The  4th  section  empowers  a  feme  covert,  by  entry  under 
her  hand  and  seal,  to  appoint  an  attorne}'  on  her  behalf,  for  the  purpose  of  appearing 
and  taking  an  admittance  to  copyhold  land.  Then  sect.  5,  in  default  of  appearance 
of  the  feme  covert  in  her  own  [838]  person,  or  by  her  attorney,  empowers  the  lord  or 
steward,  after  three  courts  have  been  duly  holden,  and  proclamations  made,  to  appoint, 
at  any  subsequent  court,  a  fit  person  to  be  attorney  for  the  feme  covert,  and  by  such 
attoi'ney  to  admit  her  according  to  such  estate  as  she  shall  be  legally  entitled  to  in 
the  land,  and,  upon  such  admittance,  to  impose  and  set  such  fine  as  might  have  been 
legally  imposed  and  set  if  she  had  been  sole  and  unmarried.  Here  there  was  no 
.appointment  of  the  attorney  by  the  lord,  and  all  that  appears  is  a  mere  recital  on  the 
roll  that  Mi's.  M'Murdo  appeared  by  attorney ;  not  saying  an  attorney  appointed  by 
virtue  of  the  statute,  either  by  her  or  by  the  lord.  There  ought  to  have  been  a  formal 
recorded  entry  of  the  appointment  of  the  attorney,  according  to  the  form  given  by 
Mr.  Scriven.  Where  a  party  founds  his  proceedings  upon  a  statute,  all  its  provisions 
ought  to  be  strictly  pursued:  Christie  v.  Umvin  (11  Ad.  &  E.  373;  3  P.  &  D.  204). 
[Lord  Abinger,  C.  E.  The  statute  is  made  in  aid  of  the  lord,  and  he  is  bound  to 
follow  it  if  he  admits  ;  but  if  he  does  not,  bat  chooses,  after  the  three  proclamations, 
not  to  proceed  under  the  statute,  may  he  not  bring  ejectment'?]  There  is  nothing 
to  shew  that  this  appointment  did  not  take  place  before  the  three  courts  had  been 
held.  There  ought  to  be  something  in  the  nature  of  a  record  of  the  appointment, 
which,  by  the  statute,  is  to  be  made  at  a  court,  and  at  a  particular  time. 

Secondly,  the  introduction,  in  the  last  admittance,  of  the  acreage  of  the  estates, — 
whether  applicable  to  one  of  them  or  to  all, — vitiated  the  proceedings.  The  lords 
thereby  cieated  for  themselves  new  copyhold  tenements, — and  which  in  fact  were 
probably  freehold.  If  this  were  allowed,  the  lord  of  a  manor  might  create  a  copyhold 
within  legal  memory.  At  all  events,  it  would  affect  the  amount  of  the  fine,  the 
reasonableness  of  which  must  depend  on  [839]  the  extent  of  the  tenements,  and  would 
give  him  the  means  of  increasing  the  fines  on  admittance.  It  is  said  that  there  has 
been  a  tacit  acquiescence  in  this  description  ;  but  that  is  not  so  ;  the  fine  was  not 
paid,  nor  did  the  tenant  come  in  on  that  notice  ;  and  all  the  proceedings  are  in  invitum. 
Then  it  is  said  that  the  declaration  in  the  title-deeds  was  the  same;  it  was,  indeed, 
the  same  as  on  the  old  admittance,  which  has  been  improperly  added  to. 

Nor  is  it  true  that  there  was  prima  facie  evidence  of  the  reasonableness  of  the  fine. 
And  when  it  is  said  that  the  onus  is  upon  the  tenant  to  shew  that  the  fine  is  unreason- 
able, it  is  not  meant  thereby  to  relieve  the  lord  from  giving  some  amount  of  prima 
facie  evidence  that  it  was  reasonable.  The  cases  cited  on  the  other  side  were  cases 
where  the^  lands  were  known  and  could  be  identified.  The  lord  has  full  means  of 
ascertaining  and  identifying  the  lands  by  a  commission  in  equity,  and  had  no  right 
thus  to  apply  a  new  description  to  the  whole. 

Parke,  B.,  referred  to  the  9th  section  of  the  statute,  which  enacts,  that  from  and 
after  the  passing  of  that  act,  "no  infant,  feme  covert,  or  liniatic  shall  forfeit  any  copy- 
hold land  for  his  or  her  neglect  or  refu.sal  to  come  to  any  court  to  be  kept  for  any 
manor  whereof  such  land  is  parcel,  and  to  be  admitted  thereto,  nor  for  the  omis.sion, 
denial,  or  refusal  of  any  such  infant,  &c.,  to  pay  any  fine  imposed  or  set  upon  his  or 
her  admittance  to  any  such  land  : "  and  observed,  that  the  lord,  by  admitting  a 
party  as  being  entitled  as  a  feme  covert,  gives  prima  facie  evidence  against  himself 
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that  she  is  entitled  ;  then,  by  the  9th  section,  it  would  seem  that  he  cannot  proceed 
against  her  by  seizure.  [Smythies.  That  section  only  says  that  she  shall  not  forfeit 
the  land  ;  that  refers  to  absolute  forfeiture  by  custom.  There  was  a  similar  clause  in 
the  old  statute,  9  Geo.  1,  c.  29,  and  it  was  admitted  in  Doe  d.  [840]  Tarranl  v.  Hellier 
that  the  lord  might  nevertheless  seize  quousque.] 

Cur.  adv.  vult. 

On  the  29th  of  January,  the  judgment  of  the  Court  was  delivered  by 

LoKD  Abinger,  C.  B.  This  case  was  argued  during  the  present  term, 'upon  shewing 
cause  against  a  rule  for  entering  a  nonsuit,  on  some  points  reserved  by  my  Brother 
Williams,  on  a  trial  at  the  last  assizes  at  Hereford.  We  have  considered  the  case,  and 
are  of  opinion  that  the  rule  must  be  discharged. 

It  was  an  action  of  ejectment,  brought  by  the  lords  of  the  manor  of  Pembridge 
Foreign,  to  recover  three  copyhold  tenements  held  of  the  manor,  upon  which  three 
several  tines  had  been  assessed,  amounting  in  the  whole  to  £200  ;  the  object  of  the 
ejectment  was  to  enforce  the  payment  of  the  fines.  The  lord  of  a  manor  has  a  right, 
upon  the  death  of  a  copyholder,  to  the  possession  of  the  copyhold,  unless,  after  due 
proclamations  made,  an  heir  at  law,  or  some  other  person,  entitled  by  the  custom  of 
the  manor  to  be  admitted,  makes  a  claim,  or  unless  he  has  admitted  a  tenant,  who 
against  him,  therefore,  has  a  right  to  possess  the  copyhold.  It  appeared  that  the  lords 
had,  on  the  death  of  the  former  tenant,  made  the  three  proper  proclamations  for  the 
heir  to  come  in,  after  which  Mrs.  M'Murdo,  a  feme  eoveit,  was  admitted  on  the  12th 
October,  1842,  to  the  three  tenements,  which  are  described  in  the  admittance  as  they 
had  been  in  the  old  admittances,  one  only  by  the  number  of  acres,  and  there  is  super- 
added a  new  description  of  all  the  three  tenements,  as  containing  148  acres,  3  roods, 
14  perches.  The  defendant  resisted  the  action  under  the  title  of  Mrs.  M'Murdo. 
There  was  no  evidence  of  the  title  of  Mrs.  .M'Murdo,  but  it  was  stated  on  the  roll 
that  Mrs.  M'Murdo  came  to  the  lords'  court,  and  was  admitted  by  [841]  her  attorney. 
No  other  proof  of  the  appointment  of  the  attorney  was  given.  Notice  of  these  fines 
was  given  to  Mrs.  M'Murdo  and  her  husband,  and  they  not  having  been  paid,  this 
ejectment  was  brought. 

Several  objections  were  made  on  the  part  of  the  defendant.  1.  That  there  was 
no  proof  of  the  appointment  of  an  attorney  by  Mrs.  M'Murdo,  under  her  hand  and  seal, 
nor  by  the  lord  for  her,  by  virtue  of  the  stat.  1  Will.  4,  e.  65,  and  that  therefore  the 
admittance  and  assessment  of  the  fine  were  void.  2.  That  the  lord  had  no  right  to 
annex  to  the  description  of  the  ancient  tenements  a  new  admeasurement,  as  the 
tenant  would  be  thereby  concluded  as  to  the  quantity  of  land  comprised  in  them. 
3.  That  there  was  no  evidence  of  the  reasonableness  of  the  fine. 

One  general  answer  was  given,  and  we  think  a  proper  one,  to  the  two  first 
objections,  viz.,  that  the  lords  had  a  right  to  seize  quousque  for  the  want  of  a  tenant, 
the  proclamations  being  all  regular,  and  to  proceed  in  the  first  instance  on  that  case ; 
and  the  defendant's  only  answer  to  it  must  be,  either  that  the  tenant  really  entitled 
had  duly  claimed  to  be  admitted  at  a  court  (unless  such  formal  claim  had  been  dis- 
pensed with.  Doe  v.  Bellamy  (2  M.  &  Sel.  87),  of  which  there  is  no  proof) ;  or  that 
the  lords  had  actually  admitted  some  tenant  thereto.  But  there  was  no  evidence 
whatever  that  Mrs.  M'Murdo  was  really  entitled,  and  claimed  to  be  admitted  at  a 
court,  except  that  the  lords  had  acknowledged  those  facts  on  the  court  roll  containing 
her  admittance  as  tenant ;  and  if  the  defendant  uses  this  acknowledgment,  he  must 
take  it  altogether,  and  it  is  evidence  that  Mrs.  M'Murdo's  attorney,  by  whom  the 
claim  was  made,  was  duly  appointed  for  the  purpose,  and  claimed  to  be  admitted  to 
the  three  tenements  as  described  in  her  admittance ;  or  if  the  defendant  contends 
that  the  lords'  right  of  entry  is  defeated  by  the  actual  admittance  [842]  of  a  tenant, 
the  admittance  in  that  case  must  be  taken  altogether  to  be  such  as  would  give  the 
tenant  the  legal  estate,  and  no  objection  could  be  taken  to  the  want  of  a  due  appoint- 
ment of  the  attorney,  or  to  the  description  of  the  tenements.  The  lords'  case, 
therefore,  as  founded  on  the  right  of  entry  to  hold  quousque  pro  defectu  tenentis,  is 
either  not  answered  at  all,  or  is  answered  by  evidence,  which  supports  the  right  to 
enter  under  the  6th  section  of  the  1  Wm.  4th,  c.  65,  for  non-payment  of  the  fine 
imposed  and  set  upon  the  admittance,  if  such  fine  was  duly  imposed.  No  objection 
was  made  to  the  form  in  which  this  was  done,  and  the  notice  of  it  was  duly 
given,  and  the  only  point  remaining  is,  whether  the  lords  were  bound  to  give  any 
evidence  to  shew  that  it  was  reasonable  in  amount.     There  is  some  evidence  for  the 


I 


12M.  &W.  843.  DOE    V.  FREEMAN  1441 

jury  of  its  being  reasonable,  that  is,  that  it  did  not  exceed  two  years'  improved  vahio, 
as  the  number  of  acres  is  specified  in  the  admission  ;  but  such  evidence  is  unnecessary, 
because  it  is  settled  that  where  a  tine  arbitrary  is  imposed,  it  is  due  to  the  lord  of 
common  right,  and  it  is  only  matter  of  excuse  to  the  tenant  that  it  is  unreasonable  : 
Denni/  v.  Leman  (Hob.  135). 

It  was  then  contended  for  the  defendant,  that  if  the  lord  proceeded  in  the  first 
instance  on  his  right  to  enter  and  seize  quousque  pro  defectu  tenentis,  and  that  was 
answered,  he  could  not  alter  his  course,  and  recover  on  a  right  of  entry  and  seizure 
quousque  the  fine  was  satisfied  ;  and  Doe  d.  Tarrant  v.  Hellier  was  cited  as  an  authority 
for  that  position.  It  is  not,  however,  any  authorit}'  on  that  point.  There  the  formal 
steps  taken  by  the  lord,  before  the  ejectment,  were  held  to  warrant  a  seizure  as  for 
a  forfeiture  onlv,  and  could  not  be  applied  to  a  seizure  quousque  for  which  other 
formal  proceedings  were  therefore  necessary  before  the  ejectment.  Here  every  step 
was  taken  that  was  necessary  for  either  description  of  seizure  quousque. 

[843]  One  other  point,  however,  occurred  to  the  Court  as  proper  to  be  considered, 
which  is,  whether  the  admittance  might  not  be  taken  against  the  lords  as  a  confession 
that  a  feme  covert  was  entitled  :  and  if  so,  whether  their  right  of  entry  quousque 
was  not  taken  away  by  the  9th  section  of  the  1  Wm.  4,  c.  65,  which  provides  that 
no  feme  covert  shall  forfeit  any  copyhold  land  for  her  neglect  or  refusal  to  come  to 
a  court  to  be  admitted,  nor  for  the  omission,  denial,  or  refusal  by  such  feme  covert 
to  pay  any  fine  imposed  or  set  upon  her  admittance  to  such  land.  But  upon  considera- 
tion of  this  section,  we  think  that  it  means  only,  as  indeed  the  ordinary  meaning  of 
the  words  imports,  to  protect  her  estate  from  forfeiture,  properly  so  termed,  to  which 
the  custom  of  particular  manors  renders  estates  liable  for  not  appearing  at  the  lords' 
court.  Upon  a  seizure  quousque,  there  is  no  forfeiture  ;  and  if  the  words  were  con- 
strued in  a  popular  sense,  to  mean  a  seizure  quousque,  the  last  part  of  the  clause 
would  be  repugnant,  as  a  seizure  quousque  is  the  remedy  given  by  the  prior  section  6, 
for  a  fine  imposed  on  a  feme  covert's  admittance.  We  think,  therefore,  that  this 
species  of  proceedings,  in  the  case  of  a  feme  covert,  is  not  abrogated  by  the  stat. 
11  Geo.  4  &  1  Will.  4,  c.  65.  All  the  objections,  therefore,  being  satisfactorily 
answered,  the  rule  must  be  discharged. 

Eule  discharged. 

[844]  Doe  d.  Burrows  v.  Freeman.  Exch.  of  Pleas.  April  19,  1844.— An 
examined  copy  of  court  rolls  is  admissible  in  evidence  to  prove  a  surrender  of 
copyhold  lands,  without  being  stamped,  the  provision  in  the  Stamp  Act,  55  Geo.  3, 
c.  184,  as  to  copies  of  court  rolls,  applying  only  to  such  copies  as  are  given  out 
and  signed  by  the  steward. 

[S.  C.  14  L.  J.  Ex.  142.] 

This  was  an  action  of  ejectment,  tried  at  the  last  assizes  for  the  county  of  Oxford, 
before  Coleridge,  J.,  to  recover  the  possession  of  certain  copyhold  property.  For  the 
purpose  of  establishing  the  title  of  the  lessor  of  the  plaintiff",  examined  copies  of 
certain  court  rolls  of  the  manor  were  produced  in  evidence.  It  was  objected  by  the 
counsel  for  the  defendant,  that  they  ought  to  have  been  stamped,  without  which  they 
were  not  receivable  in  evidence.  The  learned  Judge  overruled  the  objection,  and  the 
documents  were  read  in  evidence.  A  verdict  was  found  for  the  plaintiflF,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Talfourd,  Serjt,  now  moved  accordingly.  The  question  in  this  case  is,  whether 
examined  copies  of  the  court  rolls  were  admissible  in  evidence  without  being  stamped  ; 
and  it  is  submitted  that  they  were  not.  It  has  been  undoubtedly  held  that  the  court 
rolls  themselves  may  be  given  in  evidence,  without  producing  a  stamped  copy  ;  the 
production  of  the  original  court  rolls,  however,  is  not  an  infringement  of  any  legislative 
provision  ;  but  the  legislature  having,  by  55  Geo.  3,  c.  184,  sched.,  tit.  "Copy  of  court 
roll,"  made  the  copy  of  the  court  rolls  of  any  surrender  made  in  court  subject  to 
a  stamp,  it  is  otherwise  with  respect  to  them.  In  Eoscoe  on  Evidence,  p.  81,  6th 
edit.,  there  is  a  quiure  as  to  this  point ;  "  whether  any  mere  examined  copy,  proved 
in  evidence,  requires  a  stamp  ? "  and  it  is  added,  "  for  the  copy  mentioned  in  the 
schedule  seems  to  mean  the  copy  delivered  by  the  steward,  under  section  33  of  the 
act."     No  doubt  the  examined  copy  of  a  record  may  be  read  in  evidence  ;  but  if  it 
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be  held  that  the  copy  delivered  out  by  the  steward  requires  a  stamp,  but  an  examined 
copy  does  not,  then  the  very  same  instrument  may  be  evidence  in  [845]  the  one  case 
ancf  not  in  the  other.  [Pollock,  C.  B.  Suppose  the  court  rolls  had  been  accidentally 
burnt,  but  previously  a  person  had  taken  a  copy,  and  had  duly  examined  it  ;  would 
not  that  be  admissible  in  evidence  without  a  stamp  ?  Alderson,  B.  In  the  ordinary 
case  of  a  parish  register,  a  certificate  recjuires  a  stamp,  but  an  examined  copy  does  not.] 

Pollock,  C.  B.  I  am  of  opinion  that  the  evidence  was  clearly  admissible,  and 
that  the  provisions  of  the  Stamp  Act  in  this  respect  apply  only  to  copies  of  court 
rolls  given  out  and  signed  by  the  steward.  There  will,  therefore,  be  no  rule  in 
this  case. 

Pakke,  B.  I  also  agree  that  an  examined  copy  of  the  court  rolls  is  sufficient,  and 
that  the  copy  of  the  court  rolls  delivered  out  and  signed  by  the  steward  is  the  one 
contemplated  by  the  Stamp  Act.  A  party  may  either  produce  the  original  roll,  or  he 
may  send  a  person  to  take  a  copy  and  examine  the  roll ;  the  copy  so  taken  requires 
no  stamp. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Eule  refused. 


Doe  DEM.  Barbour  and  Others  v.  Munro.  Exch.  of  Pleas.  April  29,  1844. — 
Where  certain  persons,  by  indentures  of  lease  and  release,  conveyed  lands  to  C. 
upon  trust  that  he  might  convey  the  same  to  certain  persons  therein  named,  upon 
such  trusts  as  appeared  and  were  expressed  and  declared  by  an  indenture  of 
bargain  and  sale  already  prepared,  and  intended  to  bear  date  the  day  following, 
which  lease  was  subsequently  executed,  and  the  trusts  declared  were  for  certain 
charitable  purposes  : — Held,  that  the  deeds  of  lease  and  release,  not  having  been 
attested  by  two  witnesses,  were  void  under  the  Mortmain  Act,  although  the 
bargain  and  sale  declaring  the  uses  was  duly  attested  and  inrolled  pursuant  to 
the  act. 

[S.  C.  14  L.  J.  Ex.  147.] 

Ejectment  to  recover  two  plots  of  land  in  St.  Peter's  Square,  Manchester.  By 
consent  of  the  parties,  and  by  order  of  the  Lord  Chief  Baron,  the  following  case  was 
stated  for  the  opinion  of  this  Court,  pursuant  to  3  &  4  Will.  4,  c.  42,  s.  25. 

[846]  Before  and  at  the  time  of  the  making  of  the  indentures  hereinafter  next 
mentioned,  bearing  date  respectively  the  2nd  and  3rd  days  of  April,  1832,  the  said 
lessors  of  the  plaintiff  Robert  Barbour,  Daniel  Grant,  James  Burt,  Alexander  Banner- 
man,  James  Kennedy,  and  John  Bannerman,  were  seised  as  joint  tenants  in  their 
demesne  as  of  fee  of  and  in  the  plot  or  piece  of  land  first  mentioned  and  expressed  to 
be  conveyed  in  and  by  the  said  indenture  of  the  3rd  April,  1832,  with  the  erections 
and  buildings  thereon,  and  the  appurtenances,  being  No.  1,  of  the  premises  in  question 
in  this  action. 

Before  and  at  the  time  of  making  of  the  same  indentures,  the  said  lessors  of  the 
plaintiff  James  Burt,  Daniel  Grant,  Alexander  Bannerman,  James  Kennedy,  and 
John  Bannerman  were  seised  as  joint  tenants  in  their  demesne  as  of  fee  of  and  in 
the  plot  or  piece  of  land  secondly  mentioned  and  expressed  to  be  conveyed  in  and 
by  the  said  indenture  of  the  3rd  April,  1832,  with  the  then  erections  and  buildings 
thereon,  and  the  appurtenances,  being  No.  2,  of  the  premises  iu  question  in  this  case. 

The  said  lessors  of  the  jilaintiff  being  so  seised  as  aforesaid,  certain  indentures  of 
lease  and  release  were  made,  bearing  date  the  2nd  and  3rJ  days  of  April,  1832,  the 
release  being  made  between  the  said  Daniel  Grant,  James  Burt,  Alexander  Bannerman, 
Robert  Barbour,  James  Kennedy,  and  John  Bannerman  of  the  first  part,  the 
said  Daniel  Grant,  James  Burt,  Alexander  Bannerman,  James  Kennedy,  and  John 
Bannerman  of  the  second  part,  and  William  Cririe,  of  Manchester,  aforesaid,  of  the 
third  part. 

(A  copy  of  these  deeds  is  annexed  to,  and  is  to  form  part  of  this  case.)  The  said 
indentures  of  the  2nd  and  3rd  days  of  April,  1832,  were  respectively  signed,  sealed, 
and  delivered  by  all  the  said  parties  thereto  on  or  about  the  3rd  day  of  April,  1832. 
They  were  so  executed  by  the  said  Daniel  Grant,  James  Burt,  Alexander  Bannerman, 
Robert  Barbour,  John  Bannerman,  and  William  Cririe,  [847]  respectively,  in  the 
presence  of   one  witness;  they  were   so   executed   by  said   James   Kennedy  iu  the 
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presence  of  one  other  witness.  Neither  of  the  said  indentures  was  inrolled  in  the 
High  Court  of  Chancery  within  six  calendar  months  ne.\t  after  the  execution  thereof, 
or  at  any  other  time. 

After  the  execution  as  aforesaid  of  the  said  deeds  last  mentioned,  ami  in  ])nrsuanee 
of  the  provisions  thereof,  on  the  4th  day  of  April,  1832,  an  indenture  of  bargain  and 
sale,  bearing  that  date,  was  made  between  the  said  William  Cririe  of  the  first  part, 
the  said  Daniel  Grant,  John  Allen,  Alexander  Bannerman,  Robert  liarbour,  .lohu 
Bannerman,  James  M'Claren  the  j'ounger,  and  George  Freeland  Barlow,  William 
M'KatRe,  Robert  Hedderwick,  John  Shepperd,  Samuel  Mitchell,  and  Duncan  Wright, 
of  the  second  part, 

(A  copy  of  the  said  deed  of  the  4th  of  April,  1832,  is  annexed  to,  and  is  to  form 
part  of,  this  case.) 

The  said  indenture  of  the  4th  day  of  April,  1832,  was  signed,  sealed,  and  delivered 
by  all  the  said  parties  thereto,  on  or  about  the  day  of  the  date  thereof,  in  the  presence 
of,  and  was  attested  by,  two  credible  witnesses.  It  was  inrolled  in  the  High  Court  of 
Chancery  within  six  calendar  months  after  the  execution  thereof,  and  within  six 
calendar  months  after  the  execution  of  the  aforesaid  indentures  of  the  2nd  and  3rd 
days  of  April,  1832,  viz.  on  the  30th  day  of  July,  1832.  All  the  said  parties  to  the 
said  indentures  of  the  2nd  and  3rd  days  of  April,  1832,  including  the  said  William 
Cririe,  party  of  the  first  part  to  the  said  indenture  of  the  4th  day  of  April,  1832,  are 
now  respectively  living.  More  than  twelve  calendar  months  have  elapsed  since  the 
date  and  execution  of  the  said  several  indentures  respeotivel}^ 

The  defendant,  Alexander  Munro,  is  the  minister  for  the  time  being  of  the  said 
Scotch  church,  and  was  in  all  respects  qualified  and  appointed  as  such  minister  accord- 
ing to  the  laws  relating  to  the  established  church  of  Scotland,  and  according  to  the 
terms,  stipulations,  and  provisoes  of  the  [848]  said  indenture  of  the  4th  day  of  April, 
1832.  He  is  in  possession  of  the  premises  in  question,  as  minister  of  the  said  church, 
and  claims  to  hold  such  possession  on  behalf  of  the  trustees  for  the  time  being  of  the  said 
last-mentioned  indenture,  by  whom  he  was  so  appointed  and  put  in  possession  as  aforesaid. 

On  the  26th  day  of  December,  1843,  the  lessors  of  the  plaintifl",  by  their  agent  in 
that  behalf,  duly  demanded  of  the  said  Alexander  Munro  possession  of  the  premises 
in  question  ;  and,  such  demand  not  being  complied  with,  this  action  was  afterwards 
commenced. 

The  said  Alexander  Munro  hereby  admits  lease,  entry,  and  ouster,  and  his  posses- 
sion of  the  premises  in  question,  in  the  same  manner  as  he  could  and  ought  to  have 
done  at  the  trial  of  this  action,  if  the  same  had  proceeded  to  trial. 

Either  party,  or  the  Court,  is  to  be  at  liberty  to  refer  to  the  pleadings  and  consent- 
rule  in  this  cause,  or  fair  copies  thereof. 

The  Court  is  to  be  at  liberty  to  draw  any  inferences  or  find  any  facts  which,  in 
the  opinion  of  the  Court,  a  jury  might  or  ought  to  have  di'awn  or  found. 

The  plaintiff  contends,  that  the  said  indentures  of  the  2nd  and  3rd  days  of  April, 
1832,  are  void,  in  consequence  of  the  same  not  having  been  inrolled  in  the  High  Court 
of  Chancery  within  six  calendar  months  next  after  the  execution  thereof,  and  not 
being  attested  by  two  or  more  credible  witnesses. 

The  defendant  contends,  that  the  said  deeds  are  not  void  for  the  reasons  aforesaid. 
That  the  same  did  not  require  such  inrolment,  or  to  be  attested  by  two  or  more 
credible  witnesses,  and  that  the  said  deeds  are  to  be  construed  in  connexion  with  the 
said  indenture  of  the  4th  day  of  April,  1832,  the  execution  of  which  was  duly  attested 
by  two  credible  witnesses,  and  which  was  duly  inrolled  within  six  calendar  months, 
as  he  states  in  the  case. 

[849]  The  plaintifl'  will  also  contend,  that  the  said  indentures  of  the  2nd  and  3rd 
days  and  4th  day  of  April,  1832,  if  taken  together,  and  considered  as  one  conveyance 
to  charitable  or  religious  uses,  are  void,  as  containing  a  power  of  revocation,  reserva- 
tion, trust,  condition,  limitation,  clause,  or  agreement  for  the  benefit  of  the  donors  or 
grantors,  contrary  to  the  9  Geo.  2,  c.  36. 

The  defendant  will  contend,  that  the  said  deeds  do  not  contain  any  such  power  of 
revocation,  within  the  meaning  of  the  statute. 

The  plaintifl'  will  also  contend,  that  the  said  indentures  of  the  2nd  and  3rd  days 
of  April,  1832,  if  not  totally  void,  are  void  as  against  the  said  James  Burt  and  James 
Kennedy ;  those  two  persons  not  being  parties  to  the  said  indenture  of  the  4th  day 
of  April,  1832. 
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The  defendant  will  contend,  that  the  said  deeds  are  not  void  as  against  the  said 
James  Burt  and  James  Kennedy,  but  that  their  interest,  if  any,  passed  by  the  said 
deeds  of  the  2nd  and  3rd  of  April,  1S32,  to  which  they  were  parties  as  aforesaid. 

The  indentures  of  the  2nd  and  3rd  of  April,  1832,  referred  to  in  the  above  ease, 
were  indentures  of  lease  and  release,  conveying  the  two  plots  of  land  in  question  from 
the  several  parties  thereto  of  the  first  and  second  parts  to  William  Cririe,  his  heirs 
and  assigns,  to  the  use  of  the  said  AVilliam  Cririe,  his  heirs  and  assigns  forever,  "  upon 
trust,  and  to  and  for  the  intent  and  purpose,  that  the  said  William  Cririe  may  convey 
and  assign  the  same  unto  the  said  Daniel  Grant,  [and  others,  naming  them],  upon 
such  trusts,  &c.  as  appear  and  are  expressed  and  declared  of  and  concerning  the  same 
in  and  by  an  indenture  of  bargain  and  sale  already  prepared,  and  intended  to  bear 
date  the  day  next  after  the  day  of  the  date  of  these  presents."  And  the  indenture 
of  the  4th  "of  April,  1832,  was  the  indenture  there  referred  to,  made  in  pursuance 
thereof.  And  it  was  [850]  admitted,  on  the  argument,  that  the  uses  therein  contained 
were  charitable  uses. 

Kelly,  for  the  lessors  of  the  plaintiflP.  The  deeds  of  the  2nd  and  3rd  of  April, 
1832,  are  void  under  the  Statute  of  Mortmain,  9  Geo.  2,  c.  36,  s.  1,  for  not  having 
been  inroUed  within  six  calendar  months  after  their  execution,  and  not  having  been 
attested  by  two  credible  witnesses,  as  required  by  that  statute.  The  case  amounts 
to  this,  that  the  grantors,  being  seised  in  fee  as  joint  tenants,  convey  these  lands  to 
Cririe,  but  as  trustee  only,  to  hold  the  premises  subject  to  certain  trusts  to  be  declared 
by  another  deed,  which  was  then  prepared,  and  which  trusts  were  for  charitable  uses 
and  purposes.  The  deeds  made,  therefore,  a  complete  and  perfect  convej'ance  to  the 
trustee  upon  those  trusts,  and  for  charitable  uses.  Now,  thestat.  9  Geo.  2,  c.  36,  s.  1, 
enacts,  "that  no  manors,  lands,  &c.  shall  be  given,  granted,  aliened,  limited,  released, 
transferred,  assigned,  or  appointed,  or  any  ways  conveyed  or  settled  to  or  upon  any 
person  or  persons,  bodies  politic  or  corporate,  or  otherwise,  for  any  estate  or  interest 
whatsoever,  or  any  ways  charged  or  encumbered  by  any  pei'son  or  pei'sons  whatsoever, 
in  trust  or  for  the  benefit  of  any  charitable  uses  whatsoever,  unless  such  gift,  convey- 
ance, appointment,  or  settlement  of  any  such  lands,  &c.  be  and  be  made  by  deed 
indented,  sealed  and  delivered  in  the  presence  of  two  or  more  credible  witnesses, 
twelve  calendar  months  at  least  before  the  death  of  such  donor  or  grantor,  including 
the  days  of  the  execution  and  death,  and  be  inrolled  in  his  Majesty's  High  Court  of 
Chancery  within  six  calendar  months  after  the  execution  thereof ;"..."  and 
unless  the  same  be  without  any  power  of  revocation,  reservation,  trust,  condition, 
limitation,  clause,  or  agreement  whatsoever  for  the  benefit  of  the  donor  or  grantor, 
or  of  any  person  or  persons  claiming  under  him."  There  can  be  no  doubt  that  this 
case  is  within  the  express  terms  of  that  [851]  act  of  Parliament.  The  deeds  of 
the  2nd  and  3rd  of  April  are  the  only  instruments  which  convey  any  interest  what- 
ever, or  under  which  any  interest  can  be  claimed  from  the  donors.  They  convey  no 
interest  to  Cririe  in  his  own  right,  but  in  trust  only.  It  can  only  be  said  that  the 
trust  was  not  declared  until  the  following  day  ;  still  he  held  the  lands  as  trustee 
for  charitable  uses  declared  by  the  deed  of  the  4th  of  April,  which  was  then  ready 
prepared.  If  this  case  were  not  held  to  be  within  the  statute,  the  statute  might  be 
evaded  in  the  simplest  mode  possible,  by  having  two  conveyances  instead  of  one. 
But  they  must  be  taken  for  this  purpose  to  be  as  one  deed.  This  was  really  and  sub- 
stantially, although  through  the  medium  of  Cririe,  a  conveyance  to  the  persons  who 
are  made  the  trustees  for  the  charitable  uses  mentioned  and  contained  in  the  inden- 
ture of  the  4th  of  April.  AVho  is  the  person  twelve  months  before  whose  death  the 
conveyance  is  to  be  made  1  Surely  not  Cririe,  but  the  original  grantors.  The  con- 
sequence of  holding  otherwise  would  be,  that  a  person,  feeling  that  his  death  was 
speedily  approaching,  might  convey  to  a  healthy  person,  who  would  then  be  the 
grantor  of  the  estate,  by  which  the  object  of  the  statute  would  be  completely  evaded. 
If  it  be  conceded  that  the  granting  parties  to  the  deeds  of  the  2nd  and  3rd  of  April 
are  the  grantors,  by  what  conveyance  except  that  have  the}^  parted  with  this  estate  ? 
Those  deeds  ought,  therefore,  to  have  been  inrolled  and  duly  attested,  pursuant  to 
the  statute.  In  Doe  d.  irdlard  v.  Hawthorn  (2  B.  &  Aid.  96),  the  owner  of  land 
having  at  his  own  expense  built  a  chapel,  which  was  used  for  the  purpose  of 
public  worship,  and  the  congregation  having  subscribed  a  sum  of  money  for  the 
purpose  of  enlarging  and  improving  the  same,  he,  in  consideration  that  the  money 
so  subscribed  should  be  expended  for  that  purpose,  demised  the  premises  by  lease  for 
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twenty-three  years,  re-[852]-serving  a  peppercorn  rent  during  his  life,  and  I'lO  per 
annum  after  his  death.  A  dechuation  of  trust  was  afterwards  executed  by  some  of 
the  lessees,  declaring  that  they  would  hold  the  premises  in  trust  for  the  congregation 
assembling  at  the  chapel,  and  that,  in  case  the  public  worship  should  be  there  dis- 
continued, then  that  they  would  assign  the  premises  for  civil  purposes  :  and  it  was 
held,  that  this  was  a  conveyance  for  the  benefit  of  a  charitable  use,  and  therefore 
void  within  the  9  Geo.  2,  c.  36,  s.  1.  Bayley,  J.,  there  says,  "To  ascertain  the 
purpose  for  which  the  lease  was  made,  we  must  see,  first,  the  situation  of  the  parties 
at  the  time  ;  then  what  was  the  thing  granted  ;  and,  lastly,  the  declaration  of  the 
lessees  to  whom  the  grant  was  made."  And,  after  going  through  the  facts  of  the 
case,  he  says,  "  I  take  it  to  be  quite  clear  that  it  is  not  necessary  that  the  purpose 
should  api)ear  upon  the  face  of  the  instrument  itself ;  for,  if  it  were  so,  the  statute 
might  always  be  evaded."  And  Abbott,  J.,  says,  "The  lease  does  not  in  itself  contain 
any  declar.ition  of  the  use  or  purpose  for  which  it  is  granted.  I  take  it  to  be  quite 
clear,  however,  that,  in  ordei-  to  learn  that  purpose,  the  Court  may  look,  not  only  at 
the  instrument  itself,  but  at  the  accompanying  facts,  both  before,  at,  and  after  the 
execution  of  the  lease."  And  Holroyd,  J.,  adds,  "It  is  a  general  principle  of  law, 
with  respect  to  deeds,  that,  where  a  statute  makes  them  void  as  for  charitable  or 
superstitious  uses,  or  where  they  are  void  by  the  common  law,  as  contra  bonos  mores, 
the  proof  of  their  invalidity  may  be  collected,  not  only  from  the  instrument  itself, 
but  from  circumstances  which,  though  they  do  not  appear  on  the  face  of  the  deed, 
may  be  taken  into  consideration."  It  is  a  mere  question  of  fact,  did  these  grantors, 
in  fact,  pass  any  interest  out  of  them  for  charitable  purposes  ?  Of  that  there  can  be 
no  doubt.  And  if  so,  these  being  the  instruments  by  which  that  was  done,  and  not 
being  duly  attested  and  inrolled,  they  are  void  under  the  statute.  But,  secondly,  it 
will  be  said  that  you  may  [853]  resort  to  the  last  deed  of  the  4th  of  April ;  and,  as 
that  has  been  inrolled  and  duly  attested,  it  is  sufficient:  but  that  is  not  so;  for  it 
was  held  in  Doe  d.  Burdett  v.  Wriijht  (2  B.  &  Aid.  721),  that  it  is  not  only  the  trust, 
but  the  legal  estate,  that  is  made  void.  Bayley,  J.,  there  says,  "  The  statute  makes 
void,  not  mei-ely  the  trust,  but  also  the  legal  estate  given  ;  for,  if  that  were  not  so, 
a  party  might  consider  himself  bound  in  honour,  though  not  in  law,  to  convey  the 
estate  to  the  uses  prohibited." 

Butt,  contra.  The  stat.  9  Geo.  2,  c.  .36,  has  been  substantially  complied  with. 
Here  there  were  three  deeds — the  deeds  of  lease  and  release  of  the  2ud  and  Si-d  of 
April,  and  the  deed  of  the  4th  of  April,  from  Cririe  to  the  trustees,  declaring  the 
uses.  The  latter  deed  was  dul^'  attested  and  inrolled,  and  this  was  all  that  was 
required.  In  Doe  d.  Howsm  v.  tVaterion  (3  B.  &  Aid.  149),  where  it  was  held  that  a 
conveyance  of  copyhold  lands  to  charitable  uses  was  within  the  statute,  it  appears  to 
have  been  thought  to  be  sufficient  to  declare  the  uses  by  a  deed  subsequent  to  the 
surrender,  conformably  to  9  Geo.  2,  c.  36,  and  to  cause  such  deed  to  be  inrolled  in 
Chancery.  Bavley,  J.,  there  says,  "  Admitting  that  there  could  not  be  an  operative 
bargain  and  sale  in  this  case,  still  the  parties  might  at  least  have  attained  the  object 
of  notoriety,  by  executing  a  deed  declaring  the  uses  of  the  surrender  in  the  mode 
required  by  the  statute,  and  having  it  inrolled  in  Chancery."  Now,  here,  the  object 
of  the  statute  has  been  effectuated,  and  the  greatest  publicity  has  been  given  to  this 
deed,  by  which  the  uses  were  fully  declared  and  set  forth.  That  deed  having  been 
inrolled  and  duly  attested,  the  statute  is  complied  with.  The  question,  it  is  submitted, 
is  not  who  is  the  donor,  but  whether  the  gift  to  charitable  uses  has  been  duly  inrolled. 
[Alderson,  B.  How  [854]  can  you  say  that  the  donors  have  executed  this  deed  in 
the  presence  of  two  witnesss  ?  If  you  can  make  out  Cririe  to  be  the  donor,  he  has 
done  so  ;  but  he  was  a  mere  trustee.] 

Pollock,  C.  B.  There  cannot  be  a  doubt  that  the  lessors  of  the  plaintiff,  and 
not  Cririe,  must  be  considered  as  the  original  donors  :  and  the  deeds  of  the  2nd  and 
3rd  of  April,  1832,  by  which  they  conveyed  to  Cririe,  not  having  been  attested  by 
two  witnesses,  pursuant  to  the  statute,  such  conveyance  was  void  under  the  statute. 
Whether  it  was  not  also  void  for  want  of  inrolraent,  it  is  unnecessary  for  us  to  decide. 

Parke,  B.,  Alderson,  B.,  and  Gurney,  B.,  concurred. 

Judgment  for  the  plaintiff'. 
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[855]    Ix  THE  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Sherrington  v.  Yates  and  Others,  Assignees  of  Aldrich,  a  Bankrupt.  Exch. 
Chamber.  April  23,  1844. — The  assignees  of  a  bankrupt  cannot  maintain  an 
action  in  their  own  names  alone  on  a  promissory  note  made  to  the  wife  of  the 
bankrupt  before  her  marriage. 

This  was  an  action  of  assumpsit  by  the  assignees  of  a  bankrupt,  (the  defendants 
in  error)  on  a  promissory  note  given  to  the  bankrupt's  wife  dum  sola,  and  payable  to 
her  with  legal  interest  on  demand ;  to  which  the  defendant  below  (the  now  plaintiff' 
in  error)  had  pleaded  a  set  oflf  due  from  the  bankrupt.  To  that  plea  the  plaintiffs 
below  demurred  specially,  and,  the  defendant  having  joined  in  demurrer,  the  Court 
of  Exchequer,  after  argument,  gave  judgment  for  the  plaintiffs  below  (see  the  case 
reported,  1 1  M.  &  W.  42).  The  defendant  below  thereupon  brought  a  writ  of  error, 
which  was  argued  on  the  1st  of  December,  1S4.3,  by 

Peacock,  for  the  plaintiff  in  error.  There  are  two  questions  in  this  case  :  the  first 
is,  whether  the  plea  be  good ;  and,  secondly,  if  it  be  not,  whether  the  declaration  is 
sufficient. 

It  will  not,  however,  be  necessary  to  consider  the  first  point,  because,  if  the  declara- 
tion be  good,  the  plea  must  be  good  also,  for  then  the  right  of  set-off  would  clearly 
exist ;  because,  the  promissory  note  being  by  the  declaration  treated  as  a  debt  due 
to  the  bankrupt  alone,  a  set-off'  of  money  due  from  him  in  his  individual  character  may 
[856]  well  be  pleaded  in  answer  to  such  an  action  by  the  assignees.  And  if  the  plea 
be  bad,  it  will  be  on  the  ground  that  the  declaration  is  bad  also. 

The  declaration  is  clearly  bad.  The  note  in  question  was  not  payable  to  oi'der, 
and  not  negotiable  ;  it  was,  therefore,  a  mere  chose  in  action,  and  not  transferable  by 
law.  The  right  of  the  assignees  to  sue  depends  upon  the  63rd  section  of  the  Bank- 
rupt Act,  6  Geo.  4,  c.  16,  which  enacts,  that  "the  commissioners  shall  assign  to  the 
assignees,  for  the  benefit  of  the  creditors  of  the  bankrupt,  all  the  present  and  futui-e 
personal  estate  of  such  bankrupt,  wheresoever  the  same  may  be  found  or  known,  and 
all  property'  which  he  may  purchase,  or  which  may  revert,  descend,  be  devised  or 
bequeathed,  or  come  to  him,  before  he  shall  have  obtained  his  certificate ;  and  the 
commissioners  shall  also  assign  as  aforesaid  all  debts  due  or  to  be  due  to  the  bankrupt, 
wheresoever  the  same  may  be  found  or  known  ;  and  such  assignment  shall  vest  the 
property,  right,  and  interest  in  such  debts  in  such  assignees,  as  fully  as  if  the  assur- 
ance whereby  they  are  secured  had  been  made  to  such  assignees  ;  and  after  such 
assignment  &c.,  such  assignees  shall  have  like  remedy  to  recover  the  same  in  their 
own  names  as  the  bankrupt  himself  might  have  hacl  if  he  had  not  been  adjudged 
bankrupt."  From  the  words  of  this  section,  it  is  evident  that  the  assignees  are  to 
have  the  like  remedies,  and  therefore  they  can  have  no  greater  right  to  sue  than  the 
bankrupt  himself  would  have  had  if  he  had  not  become  bankrupt.  If  the  bankrupt 
could  not  maintain  an  action  in  his  own  name,  neither  can  the  assignees  maintain  such 
an  action  in  their  names.  In  Milner  v.  Milnes  (3  T.  R.  627),  it"  was  held,  that  an 
action  of  trespass  for  an  injury  done  to  the  property  of  the  wife  dum  sola  must  be 
brought  by  the  husband  and  wife;  but  that,  if  such  an  action  be  brought  by  the  wife 
alone,  the  defendant  [857]  must  plead  the  coverture  in  abatement,  and  not  in  bar. 
That  case  shews  that  the  marriage  was  only  a  temporary  disability,  and  not  an 
extinguishment  of  her  right;  because,  if  by  marriage  it  had  become  a  debt  due  to  the 
husband,  then  it  would  have  been  a  plea  in  bar,  that  the  husband  was  not  joined. 
This  shews  it  was  not  the  debt  of  the  husband,  but  of  the  wife.  Lord  Kenyon,  C.  J., 
there  says,  "  It  is  extremely  clear,  on  the  one  hand,  that  the  marriage  gives  to  the 
husband  all  the  personal  estate  which  the  wife  has  in  possession  ;  it  is  also  clear,  on 
the  other  hand,  that,  where  a  chose  in  action  of  the  wife  is  to  be  reduced  into  posses- 
sion, and  it  is  necessary  to  bring  an  action  for  that  purpose,  it  must  be  in  the  names 
of  both  the  husband  and  the  wife."  Such  being  the  law  respecting  choses  in  action 
belonging  to  the  wife  before  marriage,  subsequent  cases  have  even  extended  it  to 
choses  in  action  accruing  to  the  wife  after  marriage.  Thus,  in  Bendix  v.  JFakeman 
(12  M.  &  W.  97),  where  an  annuity  had  been  granted  to  the  wife  during  marriage, 
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the  Court  of  Exchequer  held  that  the  nonjoinder  of  the  husb;iiid,  in  an  action  brought 
upon  the  annuity-deed,  was  matter  for  a  plea  in  abatement  only,  and  not  for  a  plea  in 
bar.  So  here,  if  the  wife  were  now  to  bring  an  action  upon  this  note,  the  nonjoinder 
of  the  husband  could  only  be  pleaded  in  abatement ;  which  shews  that  it  is  her  debt. 
And  in  Galers  v.  MaiMey  (6  M.  &  W.  423),  it  was  held  that  the  interest  in  a  promis- 
sory note  given  to  the  wife  during  coverture,  for  money  advanced  by  her  during  the 
coverture,  survives  to  the  wife  after  the  death  of  her  husband,  unless  he  reduces  it 
into  possession  in  his  lifetime.  Therefore  the  Courts  put  the  ease  of  a  contract  with 
the  wife  during  coverture  on  the  same  footing  with  a  contract  with  her  before  marriage  ; 
and  it  follows  that  the  husband  cannot  sue  alone  to  reduce  it  into  possession.  The 
case  of  Ilumscy  v.  Gconje  (1  M.  &  Selw.  176),  where  it  was  held  that  the  husband  could 
not  alone  be  the  petitioning  creditor  in  [858]  respect  of  a  debt  due  to  his  wife  diim 
sola,  is  another  authority  to  the  same  eHect ;  and  shews,  that  although  the  husband 
has  a  right  to  reduce  it  into  possession,  yet,  until  he  does  so,  it  is  not  his  debt.  Lord 
EUenborough,  C.  J.,  there  shews  that  the  law  does  not  consider  such  a  debt  as  the 
husband's  absolutely,  but  only  potentially  so,  i.e.  provided  he  reduce  it  into  possession 
during  the  coverture ;  and  if  he  dies  before,  it  survives  to  the  wife.  And  in  Checchi 
V.  Poicdl  (6  B.  &  Cr.  253  ;  9  D.  &  Ey.  243),  it  was  held,  that,  if  husband  and  wife  join 
in  an  action  for  money  lent  by  the  wife  before  marriage,  and  she  dies,  the  action 
abates.  In  Mitfovd  v.  Mitfonl  (9  Ves.  S7)  the  very  point  now  in  question  arose,  and 
was  decided.  There  Sir  William  Grant,  M.  R.,  held,  that  the  assignment  of  a  bank- 
rupt's effects  to  his  assignees  did  not  pass  the  interest  in  certain  stock  which  the  wife 
had  as  survivor,  the  husband  not  having  reduced  it  into  possession.  That  case  shews 
that  it  is  not  the  debt  of  the  husband  ;  and  it  could  not  pass,  therefore,  under  the 
words  in  the  act,  "that  the  commissioners  shall  also  assign  all  debts  due  or  to  be  due 
to  the  bankrupt."  All  the  right  that  the  bankrupt  himself  had  might  indeed  pass  ; 
but  that  was  only  a  right  to  reduce  the  debt  into  possession,  by  an  action  in  the  joint 
names  of  himself  and  the  wife.  It  is  unnecessary  for  the  defendant  below  to  say  in 
whose  names  the  action  ought  to  be  brought ;  probably  in  the  names  of  the  assignees 
and  the  wife,  as  was  suggested  in  Pierce  v.  Thorneley  (2  Sim.  167),  which  also  is  an 
express  decision  against  the  maintenance  of  the  present  action.  It  is  there  laid  down, 
that  the  wife  has  a  right  to  be  made  a  party  to  the  suit,  in  order  that,  if  her  husband 
dies  before  execution,  she  may  take  out  execution  and  enjoy  the  fruits  of  the  judg- 
ment. Until  the  debt  be  reduced  into  the  actual  possession  of  the  husband,  it  remains 
liable  to  the  wife's  survivorship.  As  to  the  case  of  Miles  v.  Williams  (1  P.  Wms.  249  ; 
10  Mod.  160,  243),  [859]  which  will  be  relied  upon  by  the  other  side,  the  only  point 
really  decided  there  was,  that  a  husband  was  discharged  by  his  baidcruptcy  from  his 
liability  for  a  debt  contracted  by  his  wife  befoi'e  her  marriage ;  and  the  opinion  of 
Parker,  C.  J.,  as  to  the  wife's  interest  in  choses  in  action  passing  to  the  assignees 
of  her  husband  by  the  assignment,  is  mei'ely  a  dictum  incidentally  stated,  and  not 
at  all  necessary  for  the  decision  of  the  ease.  That  doctrine  was  impugned  by  Sir 
William  Grant  in  Mitfonl  \.  MUfonl  (9  Ves.  101),  and  was  expressly  dissented  from 
by  Lord  Hardwicke  in  Ex  parte  Coijsegame  (1  Atk.  192).  The  words  of  the  act  are, 
that  the  assignees  shall  have  "  like  remedy  to  recover  debts  in  their  own  names  as  the 
bankrupt  himself  would  have  had  if  he  had  not  been  adjudged  a  bankrupt;"  but  here 
the  bankrupt  could  not  have  brought  an  action  in  his  own  name  alone,  and  therefore 
his  assignees  cannot  do  so.  Judgment,  therefore,  ought  to  be  given  for  the  plaintitl 
in  error. 

Watson,  for  the  defendant  in  error.  The  decision  of  this  case  in  the  Court  below 
was  perfectly  right.  The  case  depends  entirely  on  the  construction  of  the  bankrupt 
laws.  The  63rd  section  embraces  two  things,  the  first  being  the  property  belonging 
to  the  bankrupt,  the  second  the  debts  due  to  him  ;  and  it  provides,  with  respect  to 
the  latter,  that  the  assignment  shall  vest  the  property,  right,  and  title  in  such  debts 
in  the  assignees.  The  object  of  the  statute  was  to  give  to  the  assignees,  for  the 
benefit  of  the  creditors,  all  the  beneficial  rights  which  the  bankrupt  himself  possessed. 
It  cannot  be  denied  that  the  bankrupt  had  an  interest  in  the  debt  in  question  ;  for  it 
is  admitted  he  might  have  reduced  it  into  possession  by  action,  and  then  it  would 
have  been  solely  his  own ;  and  if  his  wife  had  died,  he  might  have  taken  out  letters 
of  administration,  and  recovered  the  debt  to  his  own  use.  Undoubtedly,  the 
[860]  wife  had  a  contingent  interest  in  case  of  her  husband's  death  without  having 
reduced  it  into  possession.     In  the  interval,  the  husband  could  assign  or  release  it : 
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Miles  V.  ^Filliams  (1  P.  Wms.  249).  It  was  a  debt  due  to  him,  although  he  was  bound 
to  join  his  wife's  name  in  order  to  recover  it.  The  statute  says,  that  the  assignment 
shall  vest  the  property,  right,  and  interest  in  the  debts  in  the  assignees,  as  fully  as  if 
the  assurance  had  been  made  to  them  ;  that  is,  as  if,  here,  the  promissory  note  had 
been  made  to  them  ;  and  then  it  provides  that  they  shall  have  the  like  remedy  to 
recover  it  as  the  bankrupt  himself  had.  That  gives  them  a  sort  of  parliamentary  title 
to  sue,  the  object  of  which  is  to  prevent  the  bankrupt  from  meddling  with  the  estate. 
If  the  action  were  brought  in  the  name  of  the  husband  and  wife,  he  might  release 
the  action,  and  the  object  of  the  act  was  to  prevent  that  being  done.  This  is  not  a 
new  question,  but  was  adverted  to  before  in  Alihs  v.  Williams,  which,  although  it  may 
not  be  considered  as  an  express  decision  upon  the  point,  is  a  strong  authority  in  favour 
of  the  maintenance  of  this  action  ;  and  in  the  case  of  Michell  v.  Hughes  (6  Bing.  689 ; 
4  M.  &  P.  597),  the  principle  now  contended  for  is  expressly  recognised.  It  was  there 
held,  that  a  right  of  entry  vested  in  husband  and  wife,  in  right  of  the  wife,  passed  to 
the  assignees  of  the  husband  in  case  he  became  bankrupt.  And  Tindal,  C.  J.,  there 
says,  "Debts  due  to  the  wife  dum  sola,  and  other  choses  in  action  belonging  to  the 
wife  before  marriage,  pass  to  the  assignees  under  the  commissioners'  assignment,  and 
are  recoverable  by  them  in  their  own  name  ; "  citing  Miles  v.  JFiUiams.  [Tindal,  C.  J. 
Those  are  the  very  woi'ds  of  Miles  v.  JVilUams,  and  were  used  upon  the  authority  of 
that  case.]  Those  cases  are  confirmed  by  the  case  of  Pringle  v.  Hodgson  (3  Ves.  617), 
where  Lord  Loughborough,  C,  says,  "  The  assignee,  at  law,  has  a  [861]  right  to  the 
chose  in  action  of  the  wife,  and  the  law  reduces  it  into  possession."  In  M'^Neilage  v. 
Holloway  (1  B.  &  Aid.  221),  an  action  was  held  to  be  maintainable  by  the  husband 
alone  on  a  bill  given  to  the  wife  before  marriage  :  there,  however,  the  bill  was  certainly 
payable  to  order,  which  this  promissory  note  is  not.  [Patteson,  J.  That  case  was 
decided  upon  the  principle,  that  the  husband  had  power  to  indorse  it  to  himself,  and 
his  doing  so  was  considered  to  be  a  mere  idle  ceremony.  In  liicliards  v.  Richards 
(2  B.  &  Ad.  447),  an  action  was  held  to  be  maintainable  by  the  wife,  she  having 
survived  her  husband,  on  a  note  given  during  coverture  to  her  by  three  persons,  of 
whom  her  husband  was  one  ;  and  Lord  Tenterden  doubted  whether  her  husband  could 
have  reduced  it  into  possession  in  any  way.]  It  has  been  said  that  the  judgment  of 
Lord  Macclesfield  in  Miles  v.  Williams  was  doubted  by  Lord  Hardwicke  in  Ex  parte 
Coysegame  (1  Atk.  192) ;  but,  if  what  Lord  Macclesfield  said  was  a  mere  dictum.  Lord 
Hardwicke's  was  much  more  so  ;  for  in  that  case  the  bond  was  made  to  a  trustee  for 
the  wife,  and  the  action  must  therefore  be  brought  in  his  name,  and  the  assignees 
could  not  sue.  Milner  v.  Milnes  and  Beiulix  v.  Wakeman  relate  only  to  form,  and 
simply  shew  that  a  plea  in  abatement,  and  not  in  bar,  is  the  proper  mode  of  objecting 
to  the  nonjoinder  of  the  husband.  In  liumsey  v.  George,  the  difficulty  was,  that  the 
wife  could  not  enter  into  the  bond.  In  Mitford  v.  Mi/ford,  the  Master  of  the  Rolls 
expressly  excluded  this  question  ;  and  that  and  other  cases  only  establish,  that  her 
right  by  survivorship  still  subsists,  and  is  not  affected  by  the  bankruptcy.  The  decision 
in  Fierce  v.  Thorneley  only  goes  to  that  extent ;  and  the  observation  of  the  Vice- 
Chancellor  as  to  the  mode  of  recovery  was  unnecessary.  In  Winch  v.  Keeley  (1  T.  R. 
619),  and  the  class  of  cases  to  which  it  belongs,  the  bankrupt  had  no  beneficial  interest 
[862]  at  all.  But,  here,  it  is  clear  that  the  bankrupt  had  a  beneficial  interest ;  and  if 
so,  it  passes  to  his  assignees.  Whether  it  is  to  be  enforced  by  their  suing  alone,  or 
in  the  names  of  the  husband  and  wife,  is  the  question  :  but  it  is  submitted,  that  the 
interest  of  the  husband  is  a  legal  interest,  and  that  the  assignees  must  sue  in  their 
own  names.  If  the  action  were  in  the  name  of  the  husband  and  wife,  the  bankruptcy 
would  be  an  answer,  and  it  would  be  no  replication  to  say,  that  it  was  a  note  given 
to  the  wife  dum  sola.  The  statute  in  effect  says  the  assignees  shall  be  the  plaintiffs, 
and  the  bankrupt  shall  have  no  right  to  interfere.  The  defendant  has  a  difficulty  in 
shewing,  if  the  assignees  are  not  to  sue,  who  are  to  be  the  plaintiffs.  The  question 
comes  at  last  to  the  meaning  of  the  words  of  the  Bankrupt  Act;  and  it  is  submitted, 
that  this  was  either  personal  estate  or  property  of,  or  a  debt  due  to,  the  liankrupt ; 
and,  if  it  fall  within  either  of  those  descriptions,  it  is  sufficient,  as  the  assignees  have 
the  same  power  to  recover  it  in  their  own  names  as  the  bankrupt  had.  Their  right 
IS  not  confined  to  debts  merely,  for  assignees  constantly  maintain  actions  for  the 
conversion  of  goods,  and  trespasses  to  property,  committed  prior  to  the  bankruptcy, 
in  their  own  names. 

Peacock,  in  reply.     This  is  a  chose  in  action,  which  has  not  been  reduced  into 
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possession,  and  the  .assignees  cannot  be  entitled  to  sue  upon  it.  If  tlio  wife  had  died, 
the  husband  must  have  taken  out  letters  of  administration,  and  it  would  have  been 
divisible  amongst  her  creditors  dum  sola.  He  would  have  been  responsible  only  to 
the  amount  of  the  assets,  and  not  individually  :  Com.  Dig.,  tit.  "  15aron  and  Feme," 
and  Williams  on  Executors,  p.  1836,  3rd  edit.  The  doctrine  laid  down  by  Lord 
Loughboiough,  in  Fringle  v.  Hodgson  (3  Ves.  617),  has  been  overruled  by  the  case  of 
Ferdriv  V.  Jackson  (1  Russ.  1). 

Cur.  adv.  vult. 

[863]  The  judgment  of  the  Court  (a)  was  now  delivered  by 

TiNDAL,  C.  J.  This  was  an  action  brought  in  the  Court  of  Exchequer  by  the 
assignees  of  Aldrieh,  a  bankrupt,  the  plaintiffs  below,  against  Sherrington,  the 
defendant  below,  upon  a  promissory  note  given  by  Sherrington  to  the  wife  of  the 
l)ankrupt  before  her  intermarriage  with  him,  and  before  his  bankruptcy.  The 
defendant  below  pleaded  a  set-ofl'  for  money  due  to  him  from  the  bankrupt  before 
and  at  the  time  of  the  bankruptcy,  to  which  there  was  a  special  demurrer  ;  and  upon 
argument  in  the  Court  below,  two  points  were  insisted  upon  by  Sherrington  the 
defendant :  first,  that  the  declai'atiou  shews  no  right  of  action  in  the  assignees ; 
secondly,  that  if  it  does  disclose  a  right  of  action,  it  must  be  on  the  ground  that  the 
sums  of  money  mentioned  in  the  declaration  are  the  property  of  the  husband  alone  ; 
and  upon  that  supposition  it  was  contended  that  the  set-ofl'  for  money  due  to  the 
defendant  below  from  the  bankrupt,  before  and  at  the  time  of  the  bankruptcj',  must 
be  held  to  be  a  good  plea.  The  Court  of  Exchequer  thought  that  the  case  of  Miles 
V.  IVilliams  (1  P.  Wras.  249)  which  had  been  cited  at  the  bar,  was  decisive  of  the 
question  before  them,  and  gave  judgment  for  the  plaintiffs  accordingly.  Upon  the 
argument  before  us,  it  was  admitted  that  the  plea  of  set-off' could  not  be  supported, 
for  the  same  reasons  upon  which  the  declaration  was  impeached,  supposing  those 
reasons  to  be  maintainable,  namely,  that  the  debt,  notwithstanding  the  bankruptcy 
of  the  husband,  continued  to  be  a  debt  to  the  wife,  and  could  only  be  recovered  in  an 
action  to  which  the  wife  was  a  party. 

The  view  which  we  take  of  the  first  point  will  make  it  unnecessary  to  consider 
or  give  any  opinion  upon  the  other.  The  question  is,  whether  the  right  to  bring  an 
action  on  a  chose  [864]  in  action  belonging  to  the  wife  before  her  intermarr'iage,  vests 
in  the  assignees  of  the  husband  on  his  becoming  bankrupt,  so  that  they  may  sue 
thereon  in  their  own  name.  In  the  ease  of  Miles  v.  Williams,  the  question  was, 
whether  the  husband,  who  had  become  bankrupt,  could  be  afterwards  sued,  jointly 
with  his  wife,  for  a  debt  due  from  the  wife  before  her  marriage.  The  judgment  of 
the  Court  was,  that  such  action  could  not  be  maintained  ;  and  we  think  that  decision 
was  at  once  consistent  with  the  principles  of  the  bankrupt  laws,  and  with  the  language 
of  the  statutes  then  in  force  ;  because  a  bankrupt  is  equally  protected,  whether  he  be, 
alone,  and  exclusively,  the  debtor,  or  whether  others  are  either  jointly  or  contingently 
also  liable ;  whilst,  at  the  same  time,  neither  the  policy  nor  the  language  of  the 
Bankrupt  Acts  confers  upon  the  assignees  the  sole  and  exclusive  right  to  debts  due 
to  the  liankrupt,  in  which  others  are  jointly  or  contingently  interested  with  him. 
In  delivering  the  judgment  of  the  Court,  however,  in  that  ease  Lord  Macclesfield, 
then  Chief  Justice  Parker,  held,  and  considered  it  as  admitted  at  the  bar,  that  a  debt 
due  by  the  wife,  and  a  debt  due  to  the  wife,  dum  sola,  must  fall  under  the  same  con- 
sideration ;  and  then  proceeded  to  discuss  the  effect  of  the  assignment  by  the  commis- 
sioners upon  debts  due  to  the  wife,  dum  sola,  and  argued  the  point  to  the  conclusion, 
that  such  debts  would  pass  to  the  assignees,  and  that  they  might  sue  for  them  in 
their  own  names.  Inasmuch,  however,  as  this  was  not  the  point  in  the  cause,  and  the 
judgment  of  the  Court  might  have  been  well  supported  by  the  reasons  more  directly 
applicable  to  the  question  raised  on  the  pleadings,  we  cannot  hold  that  case  to  be  a 
decisive  authority  ;  and  after  considering  the  opinion  of  Lord  Chief  Justice  Parker 
with  all  the  respect  and  attention  it  justly  deserves,  we  are  of  opinion,  for  the  reasons 
we  shall  give,  that  the  action  now  under  consideration  cannot  be  supported  in  its 
present  form.  Indeed,  the  authority  of  the  case  of  Miles  v.  JFilliarns,  upon  points 
£865]  incidentally  decided  therein,  must  be  considered  to  be  very  much  shaken  by 
what  fell  from  Lord  Hardwicke,  in  the  case  of  Ex  parte  Coi/segame  (1  Atk.   195),  who 

(a)  Consisting  of  Tindal,  C.  J.,  Patteson,  J.,  Williams,  J.,  Coltman,  J.,  Erskine,  J., 
and  Maule,  J. 
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denied  some  of  the  positions  mainly  relied  upon  in  the  judgment,  to  be  law.  The 
answer,  therefore,  to  the  question  now  before  us,  will  depend,  first,  on  the  nature  and 
quality  of  the  husband's  interest  in  this  chose  in  action ;  and,  secondly,  on  the  words 
of  the  statute  6  Geo.  4,  c.  16,  s.  G.3. 

There  can  be  no  doubt,  after  the  case  of  Gaters  v.  Madeley  (6  M.  &  W.  423),  in 
which  all  the  preceding  cases  are  considered,  that  a  promissory  note  given  to  the 
wife  before  her  marriage  is  a  chose  in  action,  which  the  husband  may  reduce  into 
possession,  if  he  think  fit,  by  bringing  an  action  thereon  in  the  name  of  himself  and 
his  wife ;  but  which,  if  not  so  reduced  into  possession,  will  survive  to  the  wife.  In 
case,  therefore,  an  action  had  been  brought  in  that  form,  if  the  husband  had  died 
before  judgment,  the  right  of  action  would  have  survived  to  the  wife,  who  might,  by 
entering  a  suggestion,  upon  the  roll  of  her  husband's  death,  have  prosecuted  the  suit 
to  judgment  for  her  own  sole  use ;  and  even  if  judgment  had  been  signed  before  the 
husband's  death,  but  no  execution  levied,  the  benefit  of  the  judgment  would  have 
survived  to  the  wife.  But  the  assignees  of  the  husband,  by  bringing  the  action  in 
their  names  alone,  have  deprived  the  wife  of  this  possible  benefit ;  for,  as  she  is  not 
a  party  to  this  record,  she  cannot  make  any  suggestion  upon  it,  or  entitle  herself  to 
any  advantage  upon  her  husband's  death.  And  as  the  assignment  in  bankruptcy  has 
not  the  eflect  of  reducing  into  possession  a  chose  in  action  belonging  to  the  wife, 
so  as  to  destroy  her  rights  of  survivorship,  Mttfonl  v.  Mitford  (9  Ves.  jun.  87),  and 
again,  as  the  bankrupt  laws  do  not  profess  to  vest  any  property  in  the  assignees, 
other  than  that  which  was  the  property  of  the  bankrupt  himself,  the  case  of  reputed 
ownership  excepted,  [866]  it  would  follow,  that  the  assignees  cannot  deprive  the  wife 
of  any  interest  which  she  has  in  a  chose  in  action,  nor  of  any  contingent  benefit  or 
advantage  which  might  accrue  to  her  in  the  endeavour  to  reduce  such  chose  in  action 
into  actual  possession.  Upon  principle,  therefore,  we  think  that  no  more  passes  to  the 
assignees  than  the  husband  himself  had  ;  and  if  he  had  no  right  by  law  to  sue  alone, 
without  joining  the  wife,  so  neither  would  the  assignees. 

We  are  not  called  upon  to  express  an  opinion,  whether  the  action  should  be 
brought  in  the  joint  names  of  the  assignees  and  the  wife.  The  Vice-Chancellor  of 
England,  in  the  case  of  Fierce  v.  Thorneley  (2  Sim.  167),  has,  however,  expressly  stated 
such  to  be  his  opinion  ;  and  as  such  allegations  must  appear  upon  the  record,  in  the 
case  of  an  action  upon  a  promissory  note  given  before  intermai'riage,  as  are  necessary 
to  shew  the  grounds  upon  which  such  joinder  takes  place,  it  is  sufficient  to  say,  that 
at  present  we  can  perceive  no  objection  to  such  a  form  of  action.  Or  it  may  be 
possible,  that  if  the  action  be  brought  in  the  name  of  the  husband  and  wife  jointly, 
and  the  bankruptcy  of  the  husband  should  be  pleaded  in  bar,  that  such  facts  might 
be  introduced  in  the  replication,  as  to  shew  that  the  action  was  the  action  of  the 
assignees,  and  that  the  name  of  the  husband  was  used  by  their  direction  and  for  their 
benefit,  and  thereby  to  answer  the  legal  objection  raised  by  such  plea.  And  the 
decision  in  Michell  and  Wife  v.  Hughes\6  Bing.  689;  4  M.  &  P.  577),  cited  in  argu- 
ment, would  not  be  inconsistent  with  that  course  of  pleading ;  as  the  plaintiff  in  that 
action  did  not  reply  any  new  facts,  but  simply  demurred  to  the  plea  of  the  husband's 
bankruptcy.  Nothing,  therefore,  was  determined  in  that  case,  but  that  the  husband, 
after  his  bankruptcy,  could  not  sue  in  his  own  name  jointly  with  his  wife,  to  recover 
real  property  belonging  to  her,  in  which  he  must  take,  at  all  events,  a  freehold  interest, 
without  [867]  shewing  some  ground  or  reason  for  his  assignees  not  being  parties  to 
the  suit.  But,  as  we  have  before  observed,  the  only  point  upon  which  our  judgment 
is  expressly  called  for  at  present  is,  whether  the  action  by  the  assignees  of  the  husband 
alone  is  maintainable ;  and  upon  the  ground  of  the  interest  of  the  wife  in  the  subject 
matter  of  the  suit,  we  think  it  is  not.  And  the  words  of  the  stat.  6  Geo.  4,  c.  16, 
lead  to  the  same  conclusion.  The  63rd  section  enacts  that  the  commissioners  shall 
assign  to  the  assignees  "all  the  present  and  future  personal  estate  of  the  bankrupt," 
and  "all  debts  due  or  to  be  due  to  the  bankrupt,"  and  that  "such  assignment  shall 
vest  the  property,  right,  and  interest  in  such  debts,  in  such  assignees,  as  fully  as  if 
the  assurance  whereby  they  are  secured  had  been  made  to  such  assignees ; "  and 
further,  "  that  after  the  assignment,  such  assignees  shall  have  like  remedy  to  recover 
the  same  in  their  own  name  as  the  bankrupthimself  might  have  had  if  he  had  not 
been  adjudged  bankrupt."  But  this  chose  in  action  of  the  wife,  dum  .sola,  appears, 
so  long  as, it  continues  in  action,  not  to  be  "personal  estate  of  the  bankrupt  alone;  " 
the  promissory  note  to  the  wife  does  not  form  properly  "  a  debt  to  the  husband,  the 
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bankrupt ;  the  assurance  in  this  case  is  not  an  assurance  that  ever  was  made  "  to  the 
bankrupt;"  and  as  the  assignees  have  under  the  statute  only  the  like  remedy  to 
recover  in  their  own  name,  as  the  bankrupt  himself  might  have  had,  if  he  had  not 
become  bankrupt,  if  we  were  to  hold  that  they  might  sue  in  their  own  names  alone, 
when  the  husband  could  not,  it  would  not  be  to  give  them  "a  like  remedy  with  the 
bankrupt,"  but  a  greater.  For  these  reasons,  we  think  the  judgment  of  the  Court 
below  must  be  reversed. 
Judgment  reversed. 

[868]    Regula  Generalis,  Easter  Term,  7  Vict.,  1844. 

It  is  ordered,  that,  for  the  future,  it  shall  not  be  necessary  to  have  a  warrant  of 
attorney  to  acknowledge  satisfaction  of  a  judgment,  or  a  judge's  fiat  thereon  ;  but 
that  it  shall  be  requisite  only  to  produce  a  satisfaction-piece  similar  to  that  in  use  in 
the  Court  of  Queen's  Bench,  except  that,  in  all  cases  such  satisfaction-piece  shall  be 
signed  by  the  plaintiff  or  plaintiffs,  or  their  personal  representatives ;  and  such 
signature  or  signatures  shall  be  witnessed  by  a  practising  attorney  of  one  of  the  Courts 
at  Westminster,  expressly  named  by  him  or  them,  and  attending  at  his  or  their 
request,  to  inform  him  or  them  of  the  nature  and  efl'ect  of  such  satisfaction-piece 
before  the  same  is  signed ;  and  which  attorney  shall  declare  himself,  in  the  attestation 
thereto,  to  be  the  attorney  for  the  peison  or  persons  so  signing  the  same,  and  state 
he  is  witness  as  such  attorney ;  but  any  judge  at  Chambers  shall  have  power  to  make 
an  order  dispensing  with  such  signature  of  the  plaintiff  or  plaintiffs,  or  their  personal 
representatives,  under  special  circumstances,  as  he  may  think  right ;  and  that,  in  cases 
where  the  satisfaction-piece  is  .signed  by  the  personal  representative  of  a  deceased 
plaintiff,  he  shall  prove  his  representative  character  in  such  way  as  the  Master  may 
direct. 

[Signed  by  the  Judges.] 
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